
MUNICIPALITIES: Police Retirement System — §§411.1(2) and 
411-3, Code of Iowa, 1977. A person who does not pass a 
c i v i l service examination, even though a p o l i c e o f f i c e r i n 
the department, cannot receive the benefits of Chapter 411 
of the Code. (Bluraberg to Hansen, State Senator, 1-31-79) #79-1-1 CO 

January 31, 1979 

The Honorable W i l l a r d R,.Hansen 
State Senator 
L O C A L 

Dear Senator Hansen: 
On November 13, 1978, we i s s u e d an o p i n i o n to you,. 

No. 78-11-6, regarding p o l i c e retirement systems. The f a c t s upon 
which we based t h a t o p i n i o n were th a t a p o l i c e o f f i c e r was h i r e d 
by a c i t y without t a k i n g the r e q u i r e d c i v i l s e r v i c e examination. 
A f t e r s e v e r a l years i n the department he terminated h i s employment 
and withdrew h i s accumulated c o n t r i b u t i o n s i n the r e t i r e m e n t system 
under Chapter 411 of the Code. Sometime l a t e r , he r e j o i n e d the 
f o r c e p r o p e r l y and wanted to r e - i n v e s t h i s accumulated c o n t r i b u t i o n s 
to get c r e d i t f o r the f i r s t years i n the department. We h e l d that 
s i n c e he had not taken the c i v i l s e r v i c e examination he could, not 
l e g a l l y be a member of the retirement system. Therefore, he could 
not r e t u r n h i s accumulated c o n t r i b u t i o n s and r e c e i v e c r e d i t f o r 
those years. You now wish a c l a r i f i c a t i o n of t h a t o p i n i o n . Speci
f i c a l l y , you wish to know whether the f a c t t h a t the f a i l u r e to take 
the examination was caused by the C i t y not o f f e r i n g examinations 
changes the r e s u l t . 

The p r i o r o p i n i o n was c o r r e c t based upon the f a c t s given to us 
at that time. Your a d d i t i o n a l question does not change that 
r e s u l t . Again, §411.1(2), 1977 Code of Iowa, provides t h a t a 
"policeman" i s one who passes a r e g u l a r mental and p h y s i c a l c i v i l 
s e r v i c e examination. Therefore, under §511.3, one who passes a c i v i l 
s e r v i c e examination and becomes a policeman i s a member of the 
retirement system. Stated conversely, i f one does not pass a c i v i l 
s e r v i c e examination, one i s not a member of the r e t i r e m e n t system. 
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An a d d i t i o n a l i s s u e i s apparent. Does a person who has been , 
employed i n a c i v i l s e r v i c e p o s i t i o n f o r a cons i d e r a b l e time w i t h 
out having taken a c i v i l s e r v i c e examination nev e r t h e l e s s . a t t a i n 
c i v i l s e r v i c e status? In 3 E. McQu i l l e n , M u n i c i p a l Corporations 
§12.78 (1973) i t i s s t a t e d : 

"Where [ c i v i l s e r v i c e ] examinations are 
r e q u i r e d , they have been s a i d to be 
e s s e n t i a l and not to be dispensed w i t h , 
and one who has not taken the examination 
has no c i v i l s e r v i c e s t a t u s . " [Emphasis added]. 

In. E l l i o t t v. C i t y of Covington, 1947, 304 Ky. 802, 202 
S.W.2d 621, a c i t y employee was f i r e d a f t e r s e v e r a l years on 
the job. He contended that he acquired c i v i l s e r v i c e s t a t u s 
even though he never took the r e q u i r e d c i v i l s e r v i c e examina
t i o n . In h o l d i n g that he had not obtained c i v i l s e r v i c e s t a t u s , 
the Court h e l d (202 S.W.2d at 622-623): 

" I t i s tru e that the c i v i l s e r v i c e law 
provides t h a t whenever a c i t y adopts an o r d i 
nance under such law and accepts pension p l a n 
wage deductions from c i t y employees, an 
i n v i o l a b l e c o n t r a c t s h a l l be created between 
c i t y and employees so as to maintain a con
t i n u i n g r e l a t i o n s h i p of employment t h e r e a f t e r , 
subject to be broken only i n the manner men
t i o n e d by the law i t s e l f . However, we f i r m l y 
b e l i e v e t h a t t h i s p r o v i s i o n of the law i s pre
d i c a t e d upon a l a w f u l i n c e p t i o n of the c i v i l 
s e r v i c e employee r e l a t i o n s h i p i n i t s very begin
ning" Now a p p e l l a n t ' s o r i g i n a l employment was 
admittedly not wrapped i n the swaddling c l o t h e s 
of c i v i l s e r v i c e l e g a l i t y i n infancy. Accord 
i n g l y , we can conceive of no way i n which 
a p p e l l a n t ' s employment co u l d have developed i n t o 
the f u l l grown m a t u r i t y of c i v i l , s e r v i c e s t a t u s 
i n i t s l a t e r years. I f the employees of a c i t y i 
o p e r a t i n g under c i v i l s e r v i c e law could be h i r e d 
without examination and then permitted to acq u i r e 
c i v i l s e r v i c e s t a t u s simply by monetary payments 
t h i s method would no doubt be wi d e l y p r a c t i c e d and 
the net r e s u l t would be equiv a l e n t to the s e l l i n g 
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of c i v i l service status for the pri c e of 
wage deductions. Thus the entire c i v i l 
s ervice plan would degenerate into a 
delusion and a mockery, into the s e l l i n g 
of a l e g a l b i r t h r i g h t for a pecuniary mess 
of pottage. [Emphasis added]. 

It was held i n State ex rel....Baker v. Wichert, 1953, 159 
Ohio St. 50, 110 N.E.2d 771, that a person who has never taken 
a c i v i l service examination has no standing as a c i v i l service 
employee, and i s not e n t i t l e d to the benefits and protection 
of the c i v i l service law. A s i m i l a r r e s u l t was reached i n 
State ex r e l . King v. Harris, 49 So.2d 803 (Fla. 1951). See 
also, C i t y of Birmingham v. Lee, 1950, 254 Ala. 237, 48 So.2d 
47; Holcomb v. Levy, 301 S.W.2d 519 ( C C A . Tex. 1957). 

In Glenn v. Chambers, 1951, 242 Iowa 760, 765, 48 N.W.2d 
275, 277, the Supreme Court of Iowa stated, i n d i c t a , that 
generally an appointment can be set aside where the appointee . 
has not passed the required c i v i l service examination. In 
addition to some of the cases c i t e d above, the Court c i t e d to 
People ex r e l . Hannan v. Board of Health, 153 N.W. 513, 47 N.E. 
7 85; People ex r e l . Lee v. Gleason, 32 App. Div. 357, 5 3 N.Y. 7; 
State ex r e l . Buchanan v. Ci t y of Seattle, 171 Wash. 113, 18 P.2d 
3. The Ohio Court of Appeals has held contrary to t h i s i n State 
ex r e l . Dahmen v. City of Youngstown, 1973, 40 Ohio App.2d 166, 
318 N.W.2d 433. The Court held there that when an appointment i s 
made to a p o s i t i o n i n the c l a s s i f i e d service without an examination, 
and there i s no e l i g i b l e l i s t a v a i l a b l e f o r such p o s i t i o n , the 
f a i l u r e of the c i v i l service commission to provide the examination 
within a reasonable time a f t e r a written request for one s h a l l 
r e s u l t i n such appointee aquiring c i v i l service status. The 
Court distinguished t h i s case from State ex r e l . Baker v. Wishert, 
supra, apparently on the basis that an examination was requested 
by the employee. We do not fi n d any other facts i n t h i s case 
which would d i s t i n g u i s h i t from the others. 

I t appearis that the i n d i v i d u a l i n question never attained 
c i v i l s e rvice status. Chapter 411 requires such status i n order 
to receive the benefits of that Chapter. Accordingly, we re a f f i r m 
our previous opinion. 

LMB:pml 



COURTS: Judgment Costs §§321A.12, 606.15 and 625.14, Code of 
Iowa, 1977. The C l e r k ' s c e r t i f i e d copy fee f o r sending an 
u n s a t i s f i e d judgment to DOT under §321A.12 can be charged to the 
judgment c r e d i t o r and taxed to the debtor. (Nolan to Rush, State 
Senator, 1-31-79) #79-l-2C_U) 

January 31, 1979 

Honorable Bob Rush 
State Senator 
L O C A L 
Dear Senator Rush: 

You have requested an o p i n i o n on Chapter 321A of the Iowa 
Code and s p e c i f i c a l l y ask the f o l l o w i n g : 

"Does the C l e r k of Court have a u t h o r i t y to 
charge a judgment c r e d i t o r under S e c t i o n 
321A.12 f o r c e r t i f y i n g an u n s a t i s f i e d judg
ment to DOT?" 

The language of §321A.12, Code of Iowa, 1977 i s as f o l l o w s 
"1. Whenever any person f a i l s w i t h i n s i x t y 
days to s a t i s f y any judgment, i t s h a l l be 
the duty of the c l e r k of the c o u r t , or of 
the judge of a court which has no c l e r k , i n 
which any such judgment i s rendered w i t h i n 
t h i s s t a t e , to forward t o the d i r e c t o r im
mediately a f t e r the e x p i r a t i o n of s a i d s i x t y 
days, a c e r t i f i e d copy of such judgment." 

"2. I f the defendant named i n any c e r t i 
f i e d copy of a judgment reported to the 
d i r e c t o r i s a nonresident, the d i r e c t o r 
s h a l l transmit a c e r t i f i e d copy of the 
judgment t o the o f f i c i a l i n charge of the 
issuance of l i c e n s e s and r e g i s t r a t i o n c e r 
t i f i c a t e s of the s t a t e of which the de
fendant i s a r e s i d e n t . " 
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Copy fees are au t h o r i z e d by §606.15 of the 1977 Code of 
Iowa which provides: 

11. . . the c l e r k of the d i s t r i c t court 
s h a l l charge and c o l l e c t the f o l l o w i n g fees, 
a l l of which s h a l l be p a i d i n t o the county 
t r e a s u r y f o r the use of the county except 
as i n d i c a t e d : 

•k * * 

"13. For c e r t i f i c a t e and s e a l , two d o l l a r s . 
fcu 

*\ rfv /v 

"21. For a l l copies of records, or papers 
f i l e d i n t h i s o f f i c e , t r a n s c r i p t s , and making 
complete record, f i f t y cents f o r each one 
hundred words." 

Se c t i o n 625;'.'14 provides that the c l e r k s h a l l tax "the 
fees of o f f i c e r s " f o r the b e n e f i t of the p a r t y r e c o v e r i n g c o s t s . 

Thus, i n our o p i n i o n , the answer to your question i s 
an a f f i r m a t i v e one. 

Very t r u l y yours, 

ELLZA^TH A. NOLAN 
As sis-taut Attorney General 

EAN:sh 



MUNICIPALITIES: M u n i c i p a l Housing Commission — §§ 403A.2(6) 
and 403A.5, Code of Iowa, 1977; §5, Ch. 116, Acts of the 67th G.A. 
(1977) • A member of a municipal housing commission must be a 
r e s i d e n t of the m u n i c i p a l i t y only i f the area of o p e r a t i o n of the 
m u n i c i p a l i t y does not extend beyond i t s corporate l i m i t s . I f the 
area of o p e r a t i o n i n c l u d e s an area adjacent t o , and w i t h i n one 
m i l e o f , a m u n i c i p a l i t y , the member can be a r e s i d e n t of the munici
p a l i t y or the adjacent area. (Blumberg t o Larsen, State R e p r e s e n t a t i v e , 
2.-5-79) #79-2-160 

February 5, 1979 

The Honorable Sonja Larsen 
State Representative 
L O C A L 

Dear Representative Larsen: 
We have your o p i n i o n request of January 13, 1979, regarding 

e l i g i b i l i t y requirements f o r s e r v i n g on a m u n i c i p a l housing 
agency. You ask whether a person who l i v e s o u t s i d e the corporate 
l i m i t s of a m u n i c i p a l i t y can serve on a m u n i c i p a l housing 
commission. 

S e c t i o n 4 03A.5, 1977 Code of Iowa, as amended by §5, 
Ch. 116, Acts of the 67th G.A. (1977), p r o v i d e s , i n p e r t i n e n t 
p a r t , t h a t "[a]ny persons may be appointed as commissioner i f 
they r e s i d e w i t h i n the area of o p e r a t i o n of the agency, which 
area s h a l l be conterminous w i t h the area of o p e r a t i o n o f the 
m u n i c i p a l i t y . . . ." S e c t i o n 403A.2(b) d e f i n e s "area of o p e r a t i o n " 
to i n c l u d e : (a) a l l of a m u n i c i p a l i t y and, (b) any area adjacent 
t o and w i t h i n one mile of a m u n i c i p a l i t y , i f permitted by the 
governing body of t h a t adjacent area. The word "counterminous" 
i s d e f i n e d i n Black's Law D i c t i o n a r y at page 391 (4th ed. 1951) 
as "Adjacent; a d j o i n i n g ; having a common boundary . . . .", and 
i n Webster's New World D i c t i o n a r y a t page 319 (1959) as "having 
a common boundary at some p o i n t ; contiguous. 2. having the same 
boundaries or l i m i t s . " 

What §403A.5 appears to p r o v i d e i s t h a t a member of the 
m u n i c i p a l housing commission must be a r e s i d e n t of the area i n 
which the agency operates and t h a t area must be the same as the 
area of o p e r a t i o n of the m u n i c i p a l i t y . Therefore, a member of 
the commission must be a r e s i d e n t of the m u n i c i p a l i t y only i f the 
area of o p e r a t i o n does not extend beyond the corporate l i m i t s . 
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I f the area o f op e r a t i o n extends to the adjacent area as 
provided i n §403A.2(6), the member can be a r e s i d e n t of the 
m u n i c i p a l i t y or a r e s i d e n t of the area adjacent to the 
m u n i c i p a l i t y . A member who r e s i d e s o u t s i d e . o f e i t h e r of these 
areas cannot occupy a p o s i t i o n on the commission. 

Very t r u l y yours, 

LARRY .M.'TBLUMBERG 
A s s i s t a n t Attorney General 

LMB:pml 



MOTOR VEHICLES: D i s p l a y and Sale of Motor V e h i c l e s at Iowa 
State F a i r . §322.5, Code of Iowa (1977). Motor v e h i c l e 
dealers may not d i s p l a y , o f f e r f o r s a l e or n e g o t i a t e the s a l e 
of motor v e h i c l e s at the Iowa State F a i r . (Condon to T a y l o r , 
Iowa State F a i r Board 2/5/79) #79-2-20-} 

February 5, 1979 

J . D. T a y l o r 
Secretary/Manager 
Iowa State F a i r 
L O C A L 

Dear Mr. T a y l o r : 
This l e t t e r i s i n response to your request f o r an 

o p i n i o n regarding S e c t i o n 322.5 of Senate F i l e 2187, Chapter 
1113, Acts of the 67th G.A., 1978 Session. You have asked i f 
t h i s prevents motor v e h i c l e d e a l e r s from d i s p l a y i n g , o f f e r i n g 
f o r s a l e or n e g o t i a t i n g s a l e s o f new motor v e h i c l e s at the 
Iowa State F a i r . The r e l e v a n t p o r t i o n of the s t a t u t e i s as 
f o l l o w s : 

"A motor v e h i c l e d e a l e r may d i s p l a y 
new motor v e h i c l e s at f a i r s , v e h i c l e shows 
and v e h i c l e e x h i b i t i o n s . Motor v e h i c l e 
d e a l e r s , i n a d d i t i o n t o s e l l i n g v e h i c l e s 
at t h e i r p r i n c i p a l place of business and 
car l o t s , may, upon r e c e i p t of a temporary 
permit approved by the department, d i s p l a y 
and o f f e r new motor v e h i c l e s f o r s a l e and 
n e g o t i a t e s a l e s of new motor v e h i c l e s only 
a t county f a i r s , as d e f i n e d i n chapter one 
hundred seventy-four (174) of the Code, 
v e h i c l e shows and v e h i c l e e x h i b i t i o n s which 
f a i r s , shows and e x h i b i t i o n s are approved 
by the department and are held i n the county 
of the motor v e h i c l e d e a l e r ' s p r i n c i p a l p l a c e 
of business. A p p l i c a t i o n f o r temporary 
permits s h a l l be made upon forms provided by 
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the department and s h a l l be accompanied 
by a ten d o l l a r permit fee. Permits s h a l l 
be i ssued f o r p e r i o d s of not to exceed 
fourteen days. No s a l e of a motor v e h i c l e 
by a motor v e h i c l e d e a l e r s h a l l be completed 
nor any s a l e s agreement signed at any such 
f a i r , show or e x h i b i t i o n . A l l such s a l e s 
s h a l l be consumated a t the motor v e h i c l e 
d e a l e r ' s p r i n c i p a l p l a c e of business." 

This p r o v i s i o n p r o h i b i t s a motor v e h i c l e d e a l e r 
from d i s p l a y i n g , o f f e r i n g f o r s a l e . o r n e g o t i a t i n g the s a l e of 
a new motor v e h i c l e at f a i r s , shows or e x h i b i t i o n s o u t s i d e the 
county i n which the motor v e h i c l e d e a l e r ' s p r i n c i p a l p l a c e of 
business i s l o c a t e d . F a i r s are l i m i t e d t o "county f a i r s , as 
d e f i n e d i n chapter one hundred seventy-four (174) of the Code, 
so even those motor v e h i c l e d e a l e r s whose p r i n c i p a l p l a c e of 
business i s i n Polk County cannot perform these a c t i v i t i e s at 
the Iowa S t a t e F a i r . 

Therefore, i t i s the o p i n i o n of t h i s o f f i c e t h a t 
S e c t i o n 322.5, Code of Iowa (1977), as amended by Chapter 1113 
Acts of the 67th G.A., 1978 S e s s i o n , completely precludes the 
d i s p l a y , o f f e r or n e g o t i a t i o n o f the s a l e of new motor v e h i c l e 
by d e a l e r s at the Iowa State F a i r . 

Very t r u l y yours, 

MARIE A. CONDON 
A s s i s t a n t Attorney General 

MAC:pml 



COURTS: Superior c o u r t s , p r e s e r v a t i o n and d e s t r u c t i o n of 
( records. §§ 602.36, 606.20-606.23, Code of Iowa, 1977. The 

Code a b o l i s h e s s u p e r i o r courts and orders t h a t a l l records 
be deposited w i t h the c l e r k of court. The c l e r k of court 
may dispose of the records of the s u p e r i o r court pursuant to 
the Code's p r o v i s i o n s governing p r e s e r v a t i o n and d e s t r u c t i o n 
of court records. (Heintz to Synhorst, Chairman, State 
Records Commission, 2/5/79) #79-2-3Ct-"> 

February 5, 1979 

Mr. M e l v i n D. Synhorst, 
Chairman, State Records Commission 
State C a p i t o l 
L O C A L 
Dear Mr. Synhorst: 

I n your l e t t e r dated January 5, 1979, you ask three 
questions concerning d i s p o s i t i o n of s u p e r i o r court records 
p r e s e n t l y s t o r e d i n the C i t y of Pe r r y . You s t a t e : 

At i t s December 13, 1978 meeting, the State 
Records Commission reviewed a l e t t e r from the D a l l a s 
County Attorney concerning d i s p o s i t i o n of Superior 
Court records s t o r e d i n o f f i c e s of the C i t y of Pe r r y . 
A review of Chapter 304 of the Code i n d i c a t e d t h a t the 
Sta t e Records Commission would not have o f f i c i a l 
j u r i s d i c t i o n i n t h i s matter, s i n c e records of county 
and m u n i c i p a l p o l i t i c a l s u b d i v i s i o n s do not f a l l w i t h i n 
the r e s p o n s i b i l i t i e s of the State Records Commission. 
However, S e c t i o n 303.12 of the Code s t a t e s t h a t counties 
and m u n i c i p a l i t i e s may t r a n s f e r records to the State 
A r c h i v e s , subject to the approval of the D i r e c t o r of 
the H i s t o r i c a l Museum and Arc h i v e s D i v i s i o n . A l s o , 
Sections 606.20 - 606.23 of the Code r e l a t e to the 
p r e s e r v a t i o n and d e s t r u c t i o n of court records, but i t 
i s not c l e a r whether these p r o v i s i o n s are a p p l i c a b l e to 
o l d Superior Court records. 

As a r e s u l t of the p r e l i m i n a r y review, the St a t e 
Records Commission voted to request an Attorney"General's 
o p i n i o n which would c l a r i f y these p o i n t s : 
a. Are Sections 606.20-.23 a p p l i c a b l e to Superior 

Court records? 
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b. D i d the U n i f i e d T r i a l Court Act i n c l u d e r e f e r e n c e 
to d i s p o s i t i o n of records of the former courts? 

c. Would donation of Superior Court records to the 
State Archives or a l o c a l county museum i n v o l v e a 
t h r e a t t o , or l o s s of, c o n f i d e n t i a l i t y ? 

The s u p e r i o r courts were e s t a b l i s h e d by the Iowa General 
Assembly i n 1876, Chapter 143, Code of Iowa, 1880. A u t h o r i t y 
to e s t a b l i s h such a court was extended to any c i t y i n t h i s 
s t a t e c o n t a i n i n g f i v e thousand i n h a b i t a n t s . The s u p e r i o r 
court, "when e s t a b l i s h e d , s h a l l take the p l a c e of the p o l i c e 
c o u r t of such c i t y , " Chapter 143, S e c t i o n 1, Code of Iowa, 1880. 
The s u p e r i o r court shared j u r i s d i c t i o n w i t h the d i s t r i c t and 
c i r c u i t courts - w i t h c e r t a i n exceptions - the p o l i c e c o u r t s , 
and j u s t i c e of the peace courts and had e x c l u s i v e j u r i s d i c t i o n 
to t r y a l l a c t i o n s , c i v i l and c r i m i n a l , f o r the v i o l a t i o n of 
c i t y ordinances. 

In 1973, the General Assembly enacted the U n i f i e d T r i a l 
Court Act which e s t a b l i s h e d a u n i f i e d t r i a l court system known 
as the "Iowa D i s t r i c t Court", S e c t i o n 602.1, Code of Iowa (1977). 
A l l mayors' c o u r t s , j u s t i c e of the peace c o u r t s , p o l i c e c o u r t s , 
s u p e r i o r c o u r t s , and m u n i c i p a l c o u r t s , and t h e i r o f f i c e s were 
a b o l i s h e d as of J u l y 1, 1973 (S e c t i o n 602.36, Code of Iowa, 1973, 
1977). S e c t i o n 602.36 provides f u r t h e r t h a t : 

Promptly a f t e r J u l y 1, 1973, the o f f i c i a l s 
of these courts s h a l l deposit a l l funds, dockets, 
and records p e r t a i n i n g to t h e i r o f f i c e w i t h the 
c l e r k of the d i s t r i c t court of t h e i r c o u n t i e s . 
(emphasis added). 

Sections 606.20-606.23, Code of Iowa, 1977, o u t l i n e the 
d u t i e s and r e s p o n s i b i l i t i e s of the c l e r k s of the d i s t r i c t 
c o u r t s f o r the p r e s e r v a t i o n and d e s t r u c t i o n of court records. 
G e n e r a l l y , the Code provides that the c l e r k may reproduce 
copies of c e r t a i n records and m a t e r i a l s , index, and f i l e 
them and subsequently destroy the o r i g i n a l items upon the 
order of a m a j o r i t y of the judges of the co u r t . S e c t i o n 
606.23 a u t h o r i z e s t r a n s m i s s i o n by the c l e r k of m a t e r i a l s of 
h i s t o r i c a l i n t e r e s t to any recognized h i s t o r i c a l s o c i e t y or 
a s s o c i a t i o n upon compliance w i t h the p r o v i s i o n s of §§ 606.20-
606.22. 
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In summary, the U n i f i e d T r i a l Court Act s p e c i f i c a l l y 
governs the d i s p o s i t i o n of a l l records a s s o c i a t e d w i t h 
c e r t a i n courts a b o l i s h e d by the Act, i n c l u d i n g s u p e r i o r 
courts. A l l such funds, dockets, and records are to be 
deposited " w i t h the c l e r k of the d i s t r i c t court of t h e i r 
c o u n t i e s , " S e c t i o n 602.36, Code o f Iowa, 1977. The records 
i n question should be forwarded to the D a l l a s County C l e r k 
of Court to be processed i n accordance w i t h the f o l l o w i n g 
p r o v i s i o n s of the Code. 

A f t e r these records have been placed i n the custody of 
the D a l l a s County Clerk of Court, the c l e r k may process them 
i n accordance w i t h Sections 606.20 through 606.23 of the 
Code. S e c t i o n 606.23 allows the t r a n s m i s s i o n of c e r t a i n 
a r t i c l e s of general h i s t o r i c a l i n t e r e s t i n the custody of 
the c l e r k of court to any recognized h i s t o r i c a l s o c i e t y or 
a s s o c i a t i o n . This i s c l e a r s t a t u t o r y a u t h o r i t y f o r forwarding 
these items to the s t a t e a r c h i v e s of the Iowa s t a t e h i s t o r i c a l 
department, e s t a b l i s h e d by Chapter 303 of the Code, or any 
other "recognized h i s t o r i c a l s o c i e t y or a s s o c i a t i o n . " 

F i n a l l y , i n answer to your question whether donation of 
these records to the s t a t e a r c h i v e s or a l o c a l museum may 
r e s u l t i n l o s s of c o n f i d e n t i a l i t y , i t i s our o p i n i o n t h a t 
the p r o v i s i o n s of the Code governing the examination o f 
p u b l i c records, s p e c i f i c a l l y Chapter 68A, Code of Iowa, 1977, 
are a p p l i c a b l e to the s u p e r i o r court records i n ques t i o n . 
G e n e r a l l y , Chapter 68A accords every c i t i z e n the r i g h t to 
examine and copy a l l p u b l i c records"unless some other p r o v i s i o n 
of the Code e x p r e s s l y l i m i t s such r i g h t or r e q u i r e s such" 
records to be kept s e c r e t or c o n f i d e n t i a l , " S e c t i o n 68A.2, 
Code of Iowa, 1977. P u b l i c records i n c l u d e " a l l records and 
documents of or belonging to t h i s s t a t e or any county, 
c i t y . . .," S e c t i o n 68A.1. The s u p e r i o r court records are 
p u b l i c records, as are the records of the Iowa d i s t r i c t 
c ourt designated i n the U n i f i e d T r i a l Court A c t , and may be 
made a v a i l a b l e f o r p u b l i c examination unless some other 
p r o v i s i o n of the Code e x p r e s s l y l i m i t s such r i g h t or r e q u i r e s 
t h a t a s p e c i f i c document, r e c o r d , or item among the c o l l e c t i o n 
of s u p e r i o r court records be kept s e c r e t or c o n f i d e n t i a l . 

S i n c e r e l y 

y General 
JEH/ml 



Motor V e h i c l e s : D i s p l a y ana w i e ui ™ ^ v u" i " ^ I - T - Q 

c T i l i - F a T F : §322.5, Code of Iowa (1977). Motor v e h i c l e dealers 
may d i s p l a y , but may not o f f e r f o r s a l e or n e g o t i a t e the sa l e of 
motor v e h i c l e s at the Iowa State F a i r . (Condon to Taylor, 2-9-79) 

#79-2-4tO 

February 9, 1979 

J . D. Taylor 
Secretary/Manager 
Iowa State F a i r 
L O C A L 

Dear Mr. T a y l o r : 
On February 5, 1979, our o f f i c e i ssued an o p i n i o n to you 

regarding Section 322.5 Code of Iowa (1977) as amended to you 
i n Chapter 1113, Acts of the 67th G.A., 1978 Session. The 
r e l e v a n t p o r t i o n of the s t a t u t e i s as f o l l o w s : 

"A motor v e h i c l e d e a l e r may d i s p l a y 
new motor v e h i c l e s at f a i r s , v e h i c l e 
shows and v e h i c l e e x h i b i t i o n s . Motor 
v e h i c l e d e a l e r s , i n a d d i t i o n t o s e l l i n g 
v e h i c l e s at t h e i r p r i n c i p a l place of 
business and car l o t s , may, upon r e c e i p t 
of a temporary permit approved by the 
department, d i s p l a y and o f f e r new motor 
v e h i c l e s f o r s a l e and neg o t i a t e s a l e s of 
new motor v e h i c l e s o n l y at county f a i r s , 
as d e f i n e d i n chapter one hundred seventy-
four (174) of the Code, v e h i c l e shows and 
v e h i c l e e x h i b i t i o n s are approved by the 
department and are h e l d i n the county of 
the motor vehicle- d e a l e r ' s p r i n c i p a l p l a c e 
of business. A p p l i c a t i o n f o r temporary 
permits s h a l l be made upon forms provided 
by the department and s h a l l be accompanied 
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by a ten d o l l a r permit fee. Permits 
s h a l l be is s u e d f o r periods of not to 
exceed fourteen days. No sa l e of a 
motor v e h i c l e by a motor v e h i c l e dealer-
s h a l l be completed nor any sales agreement 
signed at any such f a i r , show or e x h i b i t i o n . 
A l l such s a l e s s h a l l be consumated at the 
motor v e h i c l e d e a l e r ' s p r i n c i p a l place of 
business . " 

In our p r i o r o p i n i o n , we concluded t h a t the p r o v i s i o n 
p r o h i b i t s a motor v e h i c l e dealer from d i s p l a y i n g , o f f e r i n g 
f o r s a l e or n e g o t i a t i n g the s a l e of a new motor v e h i c l e at 
the Iowa State F a i r . Upon f u r t h e r c o n s i d e r a t i o n , we have 
mo d i f i e d our o p i n i o n . The f i r s t sentence of the p r o v i s i o n 
would permit motor v e h i c l e dealers to d i s p l a y new motor 
v e h i c l e s at the Iowa State F a i r . 

However, 322.5 does prevent the o f f e r f o r s a l e and the 
n e g o t i a t i o n of s a l e of new motor v e h i c l e s by motor v e h i c l e 
dealers at the Iowa State F a i r . Upon r e c e i p t of a temporary 
permit, a motor v e h i c l e dealer may o f f e r f o r s a l e and neg o t i a t e 
the s a l e of a new motor v e h i c l e but only at county f a i r s , v e h i c l e 
shows and v e h i c l e e x h i b i t i o n s i n the county of the motor v e h i c l e 
dealer's p r i n c i p a l place of business. 

Very t r u l y yours, 

Marie A. Condon 
A s s i s t a n t Attorney General 

MAC:jkt 



TERRACE HILL: Hours of opening to general p u b l i c of governor's 
mansion. §3, Ch. 1012, Acts of the 67th G.A. (1978). Terrace H i l l 
may be open t o the p u b l i c f o r more than ten hours per week. (Schantz 
to W i l l i t s , 2/ /79) #79-2-5 CO 

The Honorable E a r l W i l l i t s 
S tate Senator 
State C a p i t o l 
LOCAL 
Dear Senator W i l l i t s : 

You have requested an .opinion of the Attorney General concern
i n g the hours during which Terrace H i l l , the Governor's mansion, 
may be open t o the p u b l i c . S p e c i f i c a l l y , you ask: "Does the 
language c i t e d i n Senate F i l e 2128 p r o h i b i t Terrace H i l l from being 
open to p r e v i o u s l y scheduled tours at hours other than the r e g u l a r 
open house hours?" 

S e c t i o n 3 of S.F. 2128 [enacted as Ch. 1012, Acts of the 67th 
G.A. (1978)] provides i n p e r t i n e n t p a r t : 

" I t i s a c o n d i t i o n of the general assembly i n a p p r o p r i a t 
i n g funds under t h i s s u b s e c t i o n that the a d m i n i s t r a t i o n 
and management of the Terrace H i l l governor's mansion be 
under the c o n t r o l of the governor's o f f i c e and t h a t no 
t r a n s f e r s s h a l l be made to or from the funds a p p r o p r i a t e d 
under s e c t i o n e i g h t p o i n t t h i r t y - n i n e (8.39) of the Code 
and funds s h a l l not be expended under s e c t i o n n ineteen 
p o i n t twenty-nine (19.29) of the Code, except f o r emer
gency r e p a i r s n e c e s s i t a t e d by damage to Terrace H i l l from 
acts of nature, a c c i d e n t s , or vandalism, and no personnel 
other than personnel funded under paragraphs a and b of 
t h i s s u b s ection s h a l l be u t i l i z e d or t r a n s f e r r e d f o r per
manent maintenance or s e c u r i t y of the Terrace H i l l governor's 
mansion and the Terrace H i l l governor's mansion s h a l l be 
open to the general p u b l i c without p r i o r appointment not l e s s 
than ten hours during each week beginning J u l y 1, 1978."" 
(Emphasis s u p p l i e d ) . 



The Honorable E a r l W i l l i t s Page 2 

The language of t h i s s e c t i o n i s c l e a r . By p r o v i d i n g as a 
c o n d i t i o n of the a p p r o p r i a t i o n that Terrace H i l l be open "not l e s s 
than ten hours during each week," the L e g i s l a t u r e e s t a b l i s h e d 
minimum opening hours. No maximum was e s t a b l i s h e d . In summary, 
Terrace H i l l must be open to p u b l i c tours f o r at l e a s t ten hours per 
week and may be open f o r such a d d i t i o n a l periods as the r e s p o n s i b l e 
o f f i c i a l s determine are app r o p r i a t e . 

Very t r u l y yours 

Mark E. Schantz 
S o l i c i t o r General 

MES:ab 



HEALTH FACILITIES: P u b l i c D i s c l o s u r e of I n s p e c t i o n F i n d i n g s : 
§135C.19, Code of Iowa, 1977. C i t a t i o n s and f i n e s l e v i e d a g a i n s t 
a h e a l t h care f a c i l i t y are p u b l i c i n f o r m a t i o n f o r t y - f i v e days 
a f t e r the f a c i l i t y has been n o t i f i e d of the i n s p e c t i o n r e s u l t s . 
Any d e n i a l , suspension, or r e v o c a t i o n of a f a c i l i t y l i c e n s e i s 
not p u b l i c i n f o r m a t i o n u n t i l . f o r t y - f i v e days have expired a f t e r 
the f a c i l i t y r e c e i v e s n o t i c e of such or u n t i l completion of a 
hearing pursuant t o 135C.11, whichever i s l a t e r . (Bennett t o 
Middleton, Department of Health, 2/16/69) #79-2-6CL>> 

February 16, 1979 

Mr. Rick L. Middleton, Chief 
D i v i s i o n of Health F a c i l i t i e s 
S t a t e Department of Health 
Lucas State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. Middleton: 
Reference i s made to your l e t t e r of September 28, 197 8 i n which 
you i n q u i r e d about the extent of p u b l i c d i s c l o s u r e mandated by 
Sec t i o n 135C.19 of the Code of Iowa, 1977, and the ap p r o p r i a t e 
time of r e l e a s e of t h a t i n f o r m a t i o n . 
The questions which you presented are: 

"1. At which p o i n t i n time does the c i t a t i o n (Chapter 56. 
" F i n i n g and C i t a t i o n s " ) , which i s a r e p o r t of ins p e c 
t i o n of a h e a l t h care f a c i l i t y by the Department of 
Health become a matter of p u b l i c i n f o r m a t i o n , and f u r t h e r , 
i f a t any time the matter of any f i n e l e v i e d i n a c i t a 
t i o n becomes p u b l i c i n f o r m a t i o n ? " 

"2. When does the matter of d e n i a l , suspension, or revoca
t i o n of a h e a l t h care f a c i l i t y l i c e n s e become p u b l i c 
i n f o r m a t i o n ? " 

In answer to your f i r s t q u e s t i o n , 135C.19 " P u b l i c D i s c l o s u r e 
of I n s p e c t i o n F i n d i n g s P o s t i n g of C i t a t i o n s " provides t h a t 
"Following any i n s p e c t i o n of a h e a l t h care f a c i l i t y by the depart
ment, the f i n d i n g s of the i n s p e c t i o n by the f a c i l i t y w i t h r e q u i r e -
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raents f o r l i c e n s i n g under t h i s chapter s h a l l be made p u b l i c in. 
a r e a d i l y a v a i l a b l e form and pl a c e f o r t y - f i v e days a f t e r the f i n d 
i n g s are made a v a i l a b l e t o the a p p l i c a n t or l i c e n s e e . " 
Compliance w i t h the r u l e s promulgated under 135C i s a necessary 
requirement f o r a h e a l t h care f a c i l i t y t o maintain i t s l i c e n s e 
under 135C.10(4). Therefore, any c i t a t i o n s i s sued pursuant to 
13 5C.19 s h a l l be made p u b l i c f o r t y - f i v e days a f t e r they are 
a v a i l a b l e t o the l i c e n s e e . 
The f i n e l e v i e d i s to be s p e c i f i e d i n the c i t a t i o n i n order f o r 
the f a c i l i t y to respond t o the c i t a t i o n by c o n t e s t i n g i t w i t h i n 
the time allowed or r e m i t t i n g t o the department the amount s p e c i f i e d 
by the department i n the c i t a t i o n . Rule 56.14 (135C). There i s 
no p r o v i s i o n i n Chapter 135C which suggests a l e g i s l a t i v e i n t e n t 
to keep the amount of any f i n e l e v i e d u n d i s c l o s e d . Rather the 
purpose of 135C i s "to promote and encourage adequate and safe 
care and housing f o r i n d i v i d u a l s who are aged or who, r e g a r d l e s s 
Of age, are i n f i r m , convalescent, or me n t a l l y or p h y s i c a l l y depen
dent, by both p u b l i c and p r i v a t e agencies." 135C.2(1). 
Furthermore, under the same s e c t i o n , r u l e s which are p r e s c r i b e d , 
which would i n c l u d e the s e t t i n g of amount of the f i n e assessed 
f o r a p a r t i c u l a r v i o l a t i o n , are p r o h i b i t e d from being a r b i t r a r y , 
unreasonable, or c o n f i s c a t o r y . 135C.2(2). 
D i s c l o s i n g the amount of the f i n e assessed would be i n keeping w i t h 
the purpose of the law i n t h a t i t would g i v e n o t i c e to h e a l t h care 
f a c i l i t i e s t h a t noncompliance w i t h the r u l e s and standards w i l l 
s u b j e c t them to p e n a l t i e s . Secondly, d i s c l o s u r e would serve as a 
check on the department so t h a t i t may be determined whether f i n e s 
assessed are a r b i t r a r y , unreasonable, or c o n f i s c a t o r y . 

In answer t o your second q u e s t i o n , a f t e r n o t i c e i s given to a 
h e a l t h care f a c i l i t y r e g a r d i n g the d e n i a l , suspension, o r revoca
t i o n of i t s l i c e n s e f o l l o w i n g an i n s p e c t i o n of the f a c i l i t y f o r com
p l i a n c e w i t h the requirements f o r l i c e n s i n g , the a p p l i c a n t or l i 
censee may request a hearing pursuant to s e c t i o n 135C.11. I f t h i s 
h e a ring i s requested w i t h i n the t h i r t y - d a y p e r i o d a f t e r the n o t i c e 
i s r e c e i v e d , then under s e c t i o n 135C.19 "the f i n d i n g s of the ins p e c 
t i o n s h a l l not be made p u b l i c u n t i l the hearing has been completed." 
The f o r t y - f i v e day r u l e does not apply when a hearing has been r e 
quested. The date which the i n f o r m a t i o n i s t o be r e l e a s e d i s the 
same as the completion date of the hearing. Whether or not j u d i c i a l 
review i s sought a f t e r the hearing i s immaterial t o the d i s c l o s u r e 
of the i n s p e c t i o n f i n d i n g s . 135C.19. 

Barbara Bennett 
A s s i s t a n t A t t o rney General 

BB/css 



ENVIRONMENTAL PROTECTION: A d d i t i o n a l fees f o r issuance of 
l i c e n s e s - chapters 110 and HOB, Code of Iowa, 1977 and §§8, 
9, 10 and 14, Chapter 1064, Laws of the 67th G.A., 1978 Session. 
County recorders and d e p o s i t a r i e s may charge t w e n t y - f i v e cents 
i n a d d i t i o n t o the s t a t e d l i c e n s e fee f o r each l i c e n s e so d e s i g 
nated and s o l d pursuant to the p r o v i s i o n s o f chapter 110, the 
Code, and f o r each s t a t e migratory waterfowl stamp i s s u e d or . 
s o l d pursuant to chapter HOB, the Code. (Peterson t o P r i e w e r t , 
D i r e c t o r , State Conservation Commission, 2/21/79) #79-2-8 CQ 

February 21, 1979 

Mr. Fred A. P r i e w e r t , D i r e c t o r 
State Conservation Commission 
Wallace State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. P r i e w e r t : 

You have requested the o p i n i o n of the Attorney General i n 
the f o l l o w i n g terms: 

"Section 9 of Chapter 1064, Laws of the 67th G.A., 
1978 Session, amended S e c t i o n 110.4 t o a l l o w a 
charge of 25 cents f o r i s s u i n g hunting and f i s h 
i n g l i c e n s e s by e i t h e r the county recorder or 
d e p o s i t a r i e s . 

Included i n S e c t i o n 110.1, l i c e n s e s , are the 
f o l l o w i n g items: 

• S p e c i a l Trout L i c e n s e Stamp 1 

'Nonresident Raccoon Stamp and Tags' 
'Nonresident Pheasant Stamp' 
•S p e c i a l W i l d l i f e H a b i t a t Stamp' 

S e c t i o n HOB.2 provides f o r a s t a t e 'Duck Stamp'. 
This stamp i s f o r s a l e i n 'the same manner as 
hunting l i c e n s e s are i s s u e d or s o l d under 
Chapter 110'. 

Are these 'stamps' l i c e n s e s as e n v i s i o n e d under 
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S e c t i o n 110.4, as amended, and, i f so, may 
county recorders and d e p o s i t a r i e s charge a 
25-cent fee f o r each stamp i s s u e d i n a d d i t i o n 
t o charging a 25-cent fee f o r each l i c e n s e 
issued?" 

S e c t i o n 8 of Chapter 1064, Laws of the 67th General Assembly, 
19 78 Se s s i o n , amended S e c t i o n 110.1, the Code, to read, i n per
t i n e n t p a r t , as f o l l o w s : 

"110.1 LICENSES. Except as otherwise provided 
i n t h i s chapter, no person s h a l l f i s h , t r a p , 
hunt . . . any w i l d animal, b i r d , game o r f i s h 
. . . without f i r s t p r o c u r i n g a l i c e n s e or c e r 
t i f i c a t e so to do and the payment of a fee as 
f o l l o w s : 

1. F i s h i n g l i c e n s e s : 
a. Legal r e s i d e n t s . . . 

* * * 

f. S p e c i a l t r o u t l i c e n s e stamp . . . 
2. Hunting l i c e n s e s : 

a. Legal r e s i d e n t s . . . 
* * * 

g. Nonresidents raccoon stamp and tags . . . 
h. Nonresidents pheasant stamp . . . 

* * * 

7. Other l i c e n s e s : 
* * * 

m. S p e c i a l w i l d l i f e h a b i t a t stamp . . . " 
S e c t i o n 9 of s a i d chapter 1064 au t h o r i z e s d e p o s i t a r i e s 

designated by the county r e c o r d e r or the d i r e c t o r of the State 
Conservation Commission to charge an a d d i t i o n a l t w e n t y - f i v e 
cents f o r each l i c e n s e t o be r e t a i n e d f o r the s e r v i c e rendered 
i n i s s u i n g the l i c e n s e . 
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S e c t i o n 10 of chapter 1064 a l s o amended S e c t i o n 110.5 of 
the Code to au t h o r i z e the county recorder t o ". . . r e q u i r e 
t h a t a w r i t i n g fee of tw e n t y - f i v e cents be charged f o r each 
l i c e n s e s o l d by the county recorder's o f f i c e . " 

The l e g i s l a t u r e thus has designated as l i c e n s e s the " s p e c i a l 
t r o u t l i c e n s e stamp", the "nonresidents raccoon stamp and tags", 
the "nonresidents pheasant stamp', and the " s p e c i a l w i l d l i f e 
h a b i t a t stamp", and has au t h o r i z e d d e p o s i t o r i e s and the county 
recorder t o charge an a d d i t i o n a l t w e n t y - f i v e c e n t s f o r each 
l i c e n s e s o l d . 

The d o c t r i n e i s w e l l s e t t l e d i n t h i s s t a t e t h a t the l e g i s l a 
t u r e may be i t s own le x i c o g r a p h e r . S t a t e , ex r e l . Turner v. 
Koscot I n t e r p l a n e t a r y , Inc., Iowa 1971, 191 N.W.2d 624. See a l s o 
State v. Steenhoek, Iowa 1970, 182 N.W.2d 377, appeal dismissed 
92 S. Ct. 195, 404 U.S. 878, 30 L. Ed. 2d 159, wherein the court 
s t a t e d t h a t " . . . where the l e g i s l a t u r e d e f i n e s i t s own terms 
and meanings i n a s t a t u t e , the common law and d i c t i o n a r y d e f i n i 
t i o n s which may not c o i n c i d e w i t h the l e g i s l a t i v e d e f i n i t i o n 
must y i e l d t o the language of the l e g i s l a t u r e " . 

S e c t i o n 14 of Chapter 1064 amended S e c t i o n HOB.2 o f the 
Code t o read, i n p a r t , as f o l l o w s : 

"HOB. 2 Stamp Required. No person s i x t e e n 
years of age or o l d e r s h a l l hunt o r take any 
migratory waterfowl i n t h i s s t a t e w i t h o u t 
f i r s t procuring' a s t a t e migratory waterfowl 
stamp . . . The commission s h a l l . . . 
f u r n i s h the stamps to the county r e c o r d e r s 
and t h e i r designated d e p o s i t a r i e s f o r 
issuance o r s a l e i n the same manner as 
hunting l i c e n s e s are is s u e d or s o l d under 
chapter 110." (Emphasis supplied.) 

As discussed above, §§8 and 9 of chapter 1064 a u t h o r i z e 
county recorders and d e p o s i t a r i e s to charge an a d d i t i o n a l twenty-
f i v e cents f o r each l i c e n s e i s s u e d or s o l d under chapter 110 of 
the Code, i n c l u d i n g hunting l i c e n s e s . S e c t i o n HOB.2, as amended, 
extends t h a t a u t h o r i t y t o i n c l u d e the issuance o r s a l e o f s t a t e 
migratory waterfowl stamps by re f e r e n c e t h e r e i n t o s a l e , o r 
issuance of hunting l i c e n s e s . 
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We conclude, t h e r e f o r e , t h a t county recorders and deposi
t a r i e s may charge t w e n t y - f i v e cents i n a d d i t i o n t o the s t a t e d 
l i c e n s e fee f o r each l i c e n s e so designated and s o l d pursuant 
to the p r o v i s i o n s of chapter 110, the Code, and f o r each s t a t e 
migratory waterfowl stamp i s s u e d o r s o l d pursuant t o chapter 
HOB of the Code. 

Very t r u l y yours, 

CLIFFORD E. PETERSON 
A s s i s t a n t Attorney General 

CEP/mr 



STATE OFFICERS AND DEPARTMENTS: Board of Regents, §262.9 (12), 
Code of Iowa, 1977. Term "leaves of absence" i n §262.9 (12) 
r e f e r s to t r a d i t i o n a l year-long s a b b a t i c a l l e a v e s . O b l i g a t i o n 
to repay i n s t i t u t i o n where s e r v i c e commitment not completed 
i s p r o p o r t i o n a t e to extent of unperformed s e r v i c e . No a u t h o r i t y 
f o r waiver of s t a t u t o r y o b l i g a t i o n , but some changes i n duty 
assignments may be outside scope of s t a t u t e . (Appel to Richey, 
Executive Secretary, Board of Regents, 2/26/79) #79-2-10CL) 

February 26, 1979 

Mr. R. Wayne Richey 
Executive Secretary 
Board of Regents 
L O C A L 
Dear Mr. Richey: 

In your l e t t e r of January 24, 1979, you requested an 
o p i n i o n of the Attorney General w i t h respect to the i n t e r 
p r e t a t i o n of Iowa Code S e c t i o n 262.9 (12) r e l a t i n g to leaves 
of absence. The f i r s t question you ask i s : 

Must a s t a f f member of a Board of Regents 
i n s t i t u t i o n who i s granted a leave of ab
sence pursuant to Iowa Code S e c t i o n 262.9 
(12) (1977) r e t u r n to the i n s t i t u t i o n f o r 
two academic years t h e r e a f t e r , r e g a r d l e s s 
of the- l e n g t h of the leave granted (one day, 
one week, one month, one q u a r t e r , one 
semester, one year, two years, or four y e a r s ) , 
or e l s e repay the compensation r e c e i v e d w h i l e 
on leave; or does the term "leave of absence" 
i n S e c t i o n 262.9 (12) (1977) r e f e r only to 
one-year leaves, l e a v i n g the l e n g t h of time 
s t a f f members must r e t u r n when granted leaves 
f o r longer or s h o r t e r periods to the regu
l a t o r y a u t h o r i t y of the Board of Regents, 
as long as the Board e x e r c i s e s i t s a u t h o r i t y 
c o n s i s t e n t l y w i t h an i m p l i e d 2 - f o r - l p r i n c i p l e 
embodied i n Section 262.9 (12)? 
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Se c t i o n 262.9 (12) v e s t s power i n the Board of Regents 
t o : 

"12. Grant leaves of absence w i t h f u l l or p a r t i a l com
pensation to s t a f f members to undertake approved programs 
of study, research, or other p r o f e s s i o n a l a c t i v i t y which 
i n the judgment of the board w i l l c o n t r i b u t e t o the im
provement of the i n s t i t u t i o n s . Any s t a f f member granted 
such leave s h a l l agree e i t h e r t o r e t u r n t o the i n s t i t u t i o n 
g r a n t i n g such leave f o r a p e r i o d of n o t . l e s s than two years 
or to repay to the s t a t e of Iowa such compensation as he 
s h a l l have r e c e i v e d during such l e a v e . " 

This s e c t i o n i s d i f f i c u l t to i n t e r p r e t because of 
ambiguity i n the phrase "leaves of absence." However, we 
t h i n k the s t a t u t e i s best construed when the term "leaves of 
absence" i s i n t e r p r e t e d as r e f e r r i n g only to the t r a d i t i o n a l 
one-year long s a b b a t i c a l leaves and not to leaves of s h o r t e r 
d u r a t i o n . This approach i s supported by the l e g i s l a t i v e 
h i s t o r y of the s t a t u t e and by the p r i n c i p l e that a s t a t u t e 
should not be i n t e r p r e t e d i n a manner which y i e l d s unreason
able r e s u l t s . 

L e g i s l a t i v e H i s t o r y 
The o r i g i n a l b i l l to v e s t i n the Board of Regents 

power to grant leaves of absence, Senate F i l e 42, 61st G. A. 
1965, d i d not co n t a i n the second sentence of the f i n a l Act 
now c o d i f i e d i n §262.9 (12). S h o r t l y a f t e r the b i l l was 
introduced, however, Senator Joseph F l a t t f i l e d an amendment 
which would have made the p r o v i s i o n a p p l i c a b l e o n l y t o s t a f f 
members "who have completed s i x (6) years of s e r v i c e . " See 
Senate J o u r n a l , 61st G. A. 1965 at 181.. This amendment 
suggests t h a t , at l e a s t .as construed by Senator F l a t t , the 
sub j e c t matter of the o r i g i n a l b i l l was year-long s a b b a t i c a l 
leaves which t r a d i t i o n a l l y are a v a i l a b l e to. f a c u l t y members 
only a f t e r s i x or seven years of s e r v i c e t o an i n s t i t u t i o n . 
Rather than a l l o w the Board of Regents d i s c r e t i o n i n det e r 
mining when to grant the s a b b a t i c a l years, however, Senator 
F l a t t sought to mandate the t r a d i t i o n a l p r i o r s e r v i c e r e q u i r e 
ment . 

Senator F l a t t ' s amendment was not moved on the f l o o r and 
was t h e r e f o r e never brought to a vote. Senator J . Henry 
Lucken, however, proposed an amendment from the f l o o r w h i l e 
the Senate was c o n s i d e r i n g f i n a l a c t i o n on the b i l l which 
added the second sentence of §262.9 (12) to the measure. See 
Senate.Journal, i d . , at 209. By not moving h i s own amendment 
and v o t i n g f o r the Lucken a d d i t i o n , Senator F l a t t demonstrated 
t h a t he was w i l l i n g to drop h i s r i g i d s i x - y e a r p r i o r s e r v i c e 
requirement i n exchange f o r the more f l e x i b l e requirement of 
the present s t a t u t e . While not e n t i r e l y c o n c l u s i v e , t h i s 
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background suggests that the l e g i s l a t u r e intended to e s t a b l i s h a 
p r i n c i p l e that s t a f f members at Board of Regents i n s t i t u t i o n s who 
take a year of s a b b a t i c a l leave should r e t u r n to the i n s t i t u t i o n 
f o r two years or repay compensation r e c e i v e d during t h e i r ab
sence. 

. Reasonable R e s u l t s 
I t i s an accepted canon of c o n s t r u c t i o n that s t a t u t e s are 

to be construed so as to o b t a i n reasonable r e s u l t s . See Suther
land, Statutes and S t a t u t o r y C o n s t r u c t i o n , 4 t h ed. (1973), 
§45.12, §4.4 ( 4 ) , Code of Iowa, 1977. 17 "leaves of absence" 
i n §262.9 (12) were i n t e r p r e t e d to mean any leave r e g a r d l e s s of 
d u r a t i o n , however, seriou s i n e q u i t i e s would r e s u l t . Under such-a 
wooden i n t e r p r e t a t i o n of the s t a t u t e , a f a c u l t y member on leave 
f o r o n l y one academic quarter would be r e q u i r e d to serve the 
same amount of time as a person on leave f o r a f u l l year. We 
doubt that the l e g i s l a t u r e intended such an awkward r e s u l t . 

At the same time, nothing i n t h i s o p i n i o n i s meant to 
suggest t h a t the Board of Regents may not grant s a b b a t i c a l 
type leaves of absence of l e s s than a year's d u r a t i o n . This i s 
a l e s s e r i n c l u d e d power w i t h i n the s t a t u t e t h a t does not r e q u i r e 
express l e g i s l a t i v e s a n c t i o n . While §262.9 (12) does not express
l y i n d i c a t e whether a s e r v i c e requirement attaches on s h o r t e r 
leaves of absence, we t h i n k t h a t i s the f a i r i m p l i c a t i o n of 
the s t a t u t e . Without such a requirement, the s t r i c t u r e s of 
§262.9 (12) could e a s i l y be evaded by frequent g r a n t i n g of leaves 
of l e s s than a year. In order t o avoid t h i s g i a n t loophole and 
avoid the i n e q u i t i e s mentioned above, we t h i n k the s t a t u t e should 
be construed as r e q u i r i n g persons on s a b b a t i c a l leave f o r l e s s 
than an academic year to serve the i n s t i t u t i o n afterwards f o r a 
p e r i o d twice as long as t h e i r leave or repay the compensation 
r e c e i v e d during the leave. See §4.2, Code of Iowa, 1977 ( " i t s 
p r o v i s i o n s [the Code] .... s h a l l be l i b e r a l l y construed to pro
mote i t s o b j e c t s and a s s i s t the p a r t i e s i n o b t a i n i n g j u s t i c e . " ) 

The second question you pose i s as f o l l o w s : 
Whatever the response to q u e s t i o n one, 
under Iowa Code S e c t i o n 262.9 (12) 
(1977) may the o b l i g a t i o n to repay 
compensation r e c e i v e d w h i l e on such 
leave be p r o r a t e d i f the f a c u l t y 
member ret u r n s t o the i n s t i t u t i o n 
f o r a shorter p e r i o d of time than r e 
q u i r e d , e.g., would a s t a f f member 
o b l i g a t e d to r e t u r n f o r four academic 
semesters be able to s a t i s f y the s t a t 
u t o ry o b l i g a t i o n by r e t u r n i n g f o r one 
academic semester and repaying 3/4 of 
the compensation r e c e i v e d w h i l e on 
leave? 
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Section 262.9 (12) e s t a b l i s h e s a c o n t r a c t u a l o b l i g a 
t i o n on the p a r t of the s t a f f member who i s granted a leave 
of absence, and i f such person does not f u l f i l l the s e r v i c e 
o b l i g a t i o n or repay money r e c e i v e d , an a c t i o n f o r breach of 
c o n t r a c t w i l l l i e . G e n e r a l l y , i n a c t i o n s to recover damages 
f o r breach of c o n t r a c t , the breaching p a r t y i s e n t i t l e d to an 
o f f s e t f o r performance rendered assuming t h a t p a r t performance 
confers a v a l u a b l e b e n e f i t on the promisee. T h i s c o n t r a c t 
p r i n c i p l e should be considered by the Board whether i t chooses 
to pursue breaches of §262.9 (12) agreements through l i t i g a t i o n 
or by settlement. Contract p r i n c i p l e s a s i d e , we doubt that 
the l e g i s l a t u r e intended to impose a p o t e n t i a l l y heavy f i n a n c i a l 
penalty on s t a f f members who s u b s t a n t i a l l y complete the s t a t 
u t o ry s e r v i c e commitment a f t e r a p e r i o d of s a b b a t i c a l leave. 
We t h e r e f o r e conclude t h a t any o b l i g a t i o n t o repay the i n s t i t u - " 
t i o n should be i n p r o p o r a t i o n to.extent of unperformed s e r v i c e . 

F i n a l l y , you ask the f o l l o w i n g q u e s t i o n : 
Under Iowa Code S e c t i o n 262,9 (12) 
(1977), i s an i n s t i t u t i o n f r e e t o 
waive prepayment or r e t u r n o b l i g a 
t i o n set f o r t h i n the s e c t i o n ? I f 
so, under what circumstances may 
the requirements of the s e c t i o n be 
waived? 

We see no a u t h o r i t y f o r waiver of the s e r v i c e or repay
ment o b l i g a t i o n set f o r t h i n S e c t i o n 262:9 (12), and i t i s 
doubtful that a s t a t u t o r i l y mandated c o n t r a c t u a l term may be 
waived by the Board. We note, however, t h a t s t a f f members 
may on occasion be assigned d u t i e s o u t s i d e the normal scope of 
t h e i r employment which are not tantamount to s a b b a t i c a l leave 
and are thus ou t s i d e the scope of §262.9 (12). Where a change 
i n the duty assignment of a s t a f f member i s c h a r a c t e r i z e d by 
r e t e n t i o n of the c o n t r o l over the employee by the Board and 
where the employee continues to perform work of b e n e f i t to the 
i n s t i t u t i o n , §262.9 (12) has no a p p l i c a t i o n . 

F i r s t A s s i s t a n t A t t o r n e y General 
BA:s 



STATE OFFICERS AND EMPLOYEES: I n d i v i d u a l bonds f o r s t a t e 
a u d i t o r s are not r e q u i r e d by §11.7, Code of Iowa, 1977, i f 
each i n d i v i d u a l o f f i c e r i s covered by a group bond i n the 
r e q u i s i t e s t a t u t o r y amount. (Appel to Johnson, State A u d i t o r , 
2/26/79) #79-2-l2CO 

February 26, 1979 

Richard D. Johnson 
State A u d i t o r 
L O C A L 
Dear Mr. Johnson: 

You have requested an o p i n i o n of the A t t o r n e y General 
on the question of whether a group bond c o v e r i n g a u d i t o r s 
employed by the State A u d i t o r ' s O f f i c e s a t i s f i e s the pro
v i s i o n s of s e c t i o n 11.7 of the Code of Iowa, 1977. This 
s e c t i o n s t a t e s , i n r e l e v a n t p a r t , that "each a u d i t o r s h a l l 
g ive bond i n the sum of two thousand d o l l a r s , .... which 
bonds s h a l l be approved and f i l e d as bonds of s t a t e o f f i c e r s . " 
The c r i t i c a l question i s whether the s t a t u t e r e q u i r e s that . 
each a u d i t o r f i l e an i n d i v i d u a l bond. 

We b e l i e v e that i n d i v i d u a l bonds are not r e q u i r e d . 
Under a group bond, each a u d i t o r has i n f a c t posted the 
s t a t u t o r i l y mandated o b l i g a t i o n . Moreover, the purpose of 
the s t a t u t e i s to i n s u r e t h a t the s t a t e i s p r o t e c t e d i n the 
s t a t u t o r y amount against malfeasance of s t a t e o f f i c e r s . This 
purpose i s e q u a l l y served whether the o f f i c e r s are covered 
i n d i v i d u a l l y or under a group bond. 

In sum, i t i s our o p i n i o n that a group bond s a t i s f i e s 
the requirements of §11.7 of the Code. 

S i n c e r e l y , 

F i r s t Assist/ant A t t o r n e y General 
BA: s 



TAXATION: SALES TAX: Sales of chicks for Resale. §422.47, Code of 
Iowa, 1977, as amended by §2 of Chapter 1142, Acts of the 67th General 
Assembly, Second Session. Iowa hatcheries and other chick dealers 
can s e l l chicks to purchasers tax free pursuant to a v a l i d exemption 
c e r t i f i c a t e taken i n good f a i t h regarding those chicks which are pur
chased for resale and, further, the purchaser w i l l be s o l e l y l i a b l e 
for sales tax on those.chicks which could l a t e r be disposed of or 
used by the purchaser i n a non-exempt manner. (Kuehn to P e l l e t t , 
3/12/79) #79-3-5 CL> 

March 12, 1979 

The Honorable Wendell C. P e l l e t t 
State Representative 
State House 
L O C A L 

Dear Representative P e l l e t t : 

We acknowledge receipt of your l e t t e r i n which you have requested 
an opinion of the Attorney General as follows: 

"Iowa hatcheries, feed and seed stores, and 
other chick dealers s e l l chicks of various 
kinds to farmer-producers i n various siz e s . 
. . . With regard to chicks not intended for 
production purposes. . . Iowa law s p e c i f i e s 
that the sale i s to be taxed i f not f o r the 
purpose of processing or for resale. Almost 
a l l of these types of chick sales are for the 
purpose of resale. However, during the course 
of r a i s i n g these chicks, some are frequently 
'taken from inventory' f o r consumption by the 
farmer-producer. I am informed that these 
birds a c tually eaten by the farmer-producer 
should be subject to the sales tax. . . 



Representative P e l l e t t -2-

"Herein arises a problem. At the time these 
chicks are sold, i t i s impossible to know 
exactly how many w i l l be eaten by the farmer-
producer himself. Therefore, the s e l l e r cannot 
determine how many of these chicks should be 
subjected to the sales tax. . . 

". . . i t ' s true that the exemption c e r t i f i c a t e s . 
soon to be issued by the Department of Revenue 
(S.F. 2173, 67th G.A.) may be used to resolve 
t h i s problem. . . ." (underscoring added) 

Section 2 of Chapter 1142, Acts of the 67th General Assembly, Second 
Session, e f f e c t i v e on January 1, 1979, states: 

"Sec.2 Section four hundred twenty-two point 
forty-seven (422.47), Code 1977, i s amended 
by adding the following new subsection: 

"NEW SUBSECTION. The department s h a l l issue ex-
emption c e r t i f i c a t e s i n such form as the d i r e c t o r 
may require to a s s i s t r e t a i l e r s i n properly account
ing for non-taxable sales of tangible personal property 
or services to buyers for purposes of r e s a l e or for 
processing. 

"The sales tax l i a b i l i t y for a l l sales of tangible 
personal property and a l l sales of services s h a l l 
be upon the s e l l e r unless the s e l l e r takes i n good 
f a i t h from the purchaser a v a l i d exemption c e r t i 
f i c a t e s t a t i n g under penalties for perjury that 
the purchase i s for resale or for processing and i s 
not a r e t a i l sale as defined i n section four hundred 
twenty-two point forty-two (422.42), subsection three 
(3), of the Code. Where the tangible personal property 
or services are purchased tax free pursuant to a v a l i d 
exemption c e r t i f i c a t e which i s taken i n good f a i t h by 
the s e l l e r , and the tangible personal property or 
services are~used or disposed of by the purchaser i n 
a nonexempt manner, the purchaser s h a l l be s o l e l y 
l i a b l e for the taxes and s h a l l remit said taxes d i r e c t l y 
to the department and sections four hundred twenty-two 
point f i f t y (422.50), four hundred twenty-two point 
f i f t y - o n e (422.51), four hundred twenty-two point 
fift y - t w o (422.52), four hundred twenty-two point 
f i f t y - f o u r (422.54), four hundred twenty-two point 
f i f t y - f i v e (422.55), four hundred twenty-two point 
f i f t y - s i x (422.56), four hundred twenty-two point 
f i f t y - s e v e n (422.57), four hundred twenty-two point 
f i f t y - e i g h t (422.58), and four hundred twenty-two 
point f i f t y - n i n e (422.59) of the Code s h a l l apply 
to such purchaser. 
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"a. A v a l i d exemption c e r t i f i c a t e i s an ex
emption c e r t i f i c a t e as required and supplied 
by the department, which i s complete and correct 
according to the requirements of the d i r e c t o r . 

"b. A v a l i d exemption c e r t i f i c a t e i s taken i n 
good f a i t h by the s e l l e r when the s e l l e r has ex
ercised that caution and di l i g e n c e which honest 
persons of ordinary prudence would exercise i n 
handling t h e i r own business a f f a i r s , and includes 
an honesty of intention and freedom from knowledge 
of circumstances which ought to put one upon i n 
quiry as to the f a c t s . In order for a s e l l e r to 
take a v a l i d exemption c e r t i f i c a t e i n good f a i t h , 
he or she must exercise reasonable prudence to 
determine the facts supporting the v a l i d exemption 
c e r t i f i c a t e , and i f any facts upon such c e r t i f i c a t e 
would lead a reasonable person to further inquiry, 
then such inquiry must be made with an honest intent 
to discover the f a c t s . 

"c. The c e r t i f i c a t e s h a l l state that there i s no 
penalty for perjury i f the purchaser has completed 
the c e r t i f i c a t e i n good f a i t h based upon the facts 
known at the time of i t s completion. I f the c i r 
cumstances should change and the tangible personal 
property or services are used or disposed of by the 
purchaser i n a nonexempt manner, the purchaser s h a l l 
be l i a b l e s o l e l y for the taxes and s h a l l remit said 
taxes d i r e c t l y to the department i n accordance with 
t h i s subsection." (underscoring added) 

Section 2 of Chapter 1142 c l e a r l y accomplishes the purpose of re
solving the problem set f o r t h i n your opinion request. A farmer who 
purchases several thousand chicks of which he or she may, l a t e r , consume 
25 to 50 can purchase tax free, pursuant to a v a l i d exemption c e r t i f i c a t e , 
those chicks which the farmer, i n good f a i t h , believes w i l l be resold. 
I f , l a t e r , the farmer underestimated the number of chicks which were to 
be consumed by himself or herself, then, the farmer (purchaser) s h a l l 
be s o l e l y l i a b l e for the sales taxes and s h a l l remit said taxes d i r e c t l y 
to the Department of Revenue. 

In conclusion, based upon the foregoing, i t i s the opinion of the 
Attorney General that Iowa hatcheries, feed and seed stores, and other 
chick dealers can take i n good f a i t h from the farmer (purchaser) a v a l i d 
exemption c e r t i f i c a t e stating that the purchase of the chicks i s for re
sale thereby allowing said chicks to be'purchased tax free, but, tax 
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must be c o l l e c t e d by the s e l l e r on the sale of those chicks which the 
farmer represents to the s e l l e r that he or she w i l l consume and, i f 
more chicks should l a t e r be used or disposed of by the farmer (purchas 
i n a non-exempt manner, the farmer (purchaser) s h a l l be s o l e l y l i a b l e 
for the taxes and s h a l l remit said taxes d i r e c t l y to the Department of 
Revenue. 

Very t r u l y yours, 

Gerald A. Kuehn 
Assistant Attorney General 

GAK/sd 



C I V I L SERVICE; ATTORNEYS AND COUNSELORS; S e c t i o n s 400.26; 68.3; 
279. 37; 327C.21; 455.163; 455.166; 475.1; Iowa R. App. P. 14(f) (13) 
Iowa C o u r t R u l e 120. Use o f t h e term ' c o u n s e l 1 i n c i v i l s e r v i c e 
t r i a l s comprehends o n l y a t t o r n e y s a t law. (Salmons t o W a l t e r , 
S t a t e R e p r e s e n t a t i v e , D i s t r i c t 100, 3/23/79) #79-3-8 CL) 

H o n o r a b l e C r a i g D. W a l t e r M a rch 23, 1979 
S t a t e R e p r e s e n t a t i v e 
D i s t r i c t 100 
House o f R e p r e s e n t a t i v e s 
L O C A L 

Dear R e p r e s e n t a t i v e W a l t e r : 

T h i s o f f i c e i s i n r e c e i p t o f your o p i n i o n r e q u e s t 
r e g a r d i n g S e c t i o n 400.26 Code o f Iowa 1979 c o n c e r n i n g 
C i v i l S e r v i c e A p p e a l s . That S e c t i o n p r o v i d e s : 

P u b l i c T r i a l . The t r i a l o f a l l 
a p p e a l s s h a l l be p u b l i c , and t h e 
p a r t i e s may be r e p r e s e n t e d by c o u n s e l . 

You a s k : "Does t h e term c o u n s e l mean t h i s i n d i v i d u a l must 
be an a t t o r n e y o r can c o u n s e l r e f e r t o any i n d i v i d u a l w i s h i n g 
t o i n t e r v e n e f o r s a i d p a r t y ? " 

I n d e t e r m i n i n g whether ' c o u n s e l ' was meant t o r e f e r t o t h o s e 
o t h e r t h a n a t t o r n e y s t h e , l e g i s l a t u r e ' s i n t e n d e d use o f t h i s t e r m 
must d i c t a t e t h e answer you seek. Iowa R. App. P. 1 4 ( f ) ( 1 3 ) . 
S i n c e t h e term ' c o u n s e l ' i s d e f i n e d nowhere i n Cha p t e r 400, t h a t 
t e r m must be c o n s t r u e d as i t i s o r d i n a r i l y u s e d . S t a t e ex. r e l . 
T u r n e r v. Drake, 242 N.W.2d 207 (Iowa 1977). 

The o r d i n a r y use o f t h e term ' c o u n s e l ' c o n n o t e s r e p r e s e n t a t i o n 
by a l a w y e r . Webster's Seventh New C o l l e g i a t e D i c t i o n a r y d e f i n e s 
' c o u n s e l ' i n t h i s way: 

. . . a l a w y e r engaged i n t h e t r i a l 
o r management o f a ca s e i n c o u r t ; 
a l a w y e r a p p o i n t e d t o a d v i s e . a n d 
r e p r e s e n t i n l e g a l m a t t e r s an 
i n d i v i d u a l c l i e n t o r a c o r p o r a t e 
and e s p e c i a l l y a p u b l i c body. 

A s i d e 
n n o t i n g a 

from t h e commonly accepted, usage o f ' c o u n s e l ' as de-
l a w y e r , o t h e r p r o v i s i o n s i n t h e Code i n d i c a t e t h e 
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S t a t e R e p r e s e n t a t i v e 
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l e g i s l a t u r e uses t h e term ' c o u n s e l ' synonymously w i t h ' l a w y e r ' . 
By S e c t i o n 327C.21 s t a t e ' s c o u n s e l i s e n t i t l e d t o " a t t o r n e y ' s 
f e e s " a g a i n s t a r a i l r o a d i n an i n j u n c t i v e a c t i o n . S i m i l a r l y , 
i n S e c t i o n 4 55.166 a board o f s u p e r v i s o r s o r a b o a r d o f t r u s t e e s 
o f a d r a i n a g e d i s t r i c t i s empowered t o employ c o u n s e l and pay
ment t o c o u n s e l i s n o t e d as " a t t o r n e y ' s f e e s and e x p e n s e s . " 
D r a i n a g e d i s t r i c t s t h e m s e l v e s are a u t h o r i z e d by S e c t i o n 4 55.163 
t o "employ l e g a l . .• -. c o u n s e l " . I n S e c t i o n 475.1 ' a t t o r n e y ' 
and ' c o u n s e l ' a r e used i n t e r c h a n g a b l y : " . . . t h e s t a t e commerce 
commission s h a l l a p p o i n t a competent a t t o r n e y t o t h e o f f i c e o§ 
commerce c o u n s e l . . . . " The Supreme C o u r t i t s e l f uses the- term 
' c o u n s e l ' t o s i g n i f y l i c e n s e d p r a t i t i o n e r s o f t h e lav/. I n C o u r t 
R u l e 120 (1) and (2)• p e r m i t t i n g law s t u d e n t s t o p r a c t i c e law i n . 
Iowa C o u r t s under c e r t a i n c i r c u m s t a n c e s , no appearance by a 
•student may be made, unless, t h e s t u d e n t i s "under d i r e c t , s u p e r - . 
v i s i o n o f l i c e n s e d Iowa c o u n s e l " o r "under t h e g e n e r a l s u p e r 
v i s i o n o f - - l i c e n s e d Iowa c o u n s e l " depending upon t h e t y p e o f c a s e . 
See a l s o , Iowa Code S e c t i o n 6 8.8 and 27 9.37. 

Other s t a t e s and forums have a l s o h e l d t h a t t h e word ' c o u n s e l ' 
means ' l a w y e r 1 'and n o t some o t h e r l a y r e p r e s e n t a t i v e . See Turner 
v. AaTter ican Bar A s s o c i a t i o n , 407 F.Supp. 451, 472-478 (N.D. Tex. 
e t c 19 7 5 ) ; "Higgins v . P a r k e r , 191 S.W.2d 668, 670 (Mo. 1946); 
P e o p l e v. Cox> "14 6'N.E-.2d 19, 22 (ill. . 1957) . 

I t i s t h e o p i n i o n of t h i s o f f i c e t h a t t h e use o f the word 
' c o u n s e l ' i n S e c t i o n 400.26 comprehends o n l y d u l y l i c e n s e d p r a c 
t i t i o n e r s o f t h e law and no o t h e r s . 

C a r l t o n G. Salmons 
A s s i s t a n t A t t o r n e y G e n e r a l 

C G S : j k t 



INSURANCE. Mutual hospital service; physical therapists. §§ 514.1, 514.5, 514.8, Chs. 147, 
148A, Code of Iowa, 1977. Physical therapists cannot be directly reimbursed for their 
services by either hospital or medical and surgical service corporations created under 
Chapter 514 of the Code. (Foudree to Rush, State Senator, 3/26/79) #79-3-100-3 

The Honorable Robert Rush March 26, 1979 
Iowa State Senate 
Statehouse, Des Moines, Iowa 50319 

Dear Senator Rush: 

You ask whether physical therapists can be reimbursed directly by hospital service 
or medical and surgical service corporations for services rendered by physical therapists in 
hospitals. In our opinion they cannot. 

As you note, physical therapists are professionals licensed under Chapter 147, Code 
of Iowa, 1977. Chapter 148A defines physical therapy and also sets forth licensing 
requirements. Your question pertains to situations where physical therapists render 
services while under contract with hospitals. 

You also cite Section 514.5 of the Code. Chapter 514, and Section 514.1 in particular, 
provide for hospital service corporations and medical and surgical service corporations. 
The most common examples of these are Blue Cross (for hospitals) and Blue Shield (for 
physicians). Under Section 514.5, these corporations, depending on their type, may 
purchase the services of hospitals and physicians, i.e. may contract for hospital services or 
medical and surgical services to be provided to subscribers to hospital service and medical 
service plans provided for under Section 514.1. 

An examination of Section 514.1 indicates that only three categories of service 
corporations and corresponding service plans are permitted or mandated by statute: those 
for hospital service, medical and surgical service (physicians), and optometric or 
pharmaceutical services. Being creatures of statute, service corporations under 
Section 514.1 can contract for these services only and only with those persons or entities 
listed in Chapter 514: hospitals or corporations, associations, or individuals providing 
hospital service; physicians and surgeons; dentists; podiatrists; osteopathic physicians and 
surgeons; pharmacies; and optometrists. Physical therapists are not listed in Chapter 514 
among those individuals or entities with which the above service corporations may 
contract. Further, they cannot be considered individuals providing "hospital service" 
which, as defined in Section 514.5, includes all of the services listed there. Therefore, 
such service corporations cannot contract with physical therapists for their services, and 
physical therapists cannot belong to or participate in their plans. See Iowa Code §§ 514.1, 
514.8 (1977). 
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Normal ly , physicians who part ic ipate in a service plan (e.g., Blue Shield) b i l l a 
patient and are paid or reimbursed d i rect ly by Blue Shield (when the patient is a 
subscriber). (Non-participating physicians are paid by their patients who then are 
reimbursed by Blue Shield.) L ikewise, hospitals b i l l patients and are reimbursed by Blue 
Cross d irect ly svhen the patient is a subscriber.. Since physical therapists cannot 
part ic ipate in a service plan under Sect ion 514.1, there is no mandate for such service.plans 
to reimburse them direct ly when they provide services in a hospital under a contract with 
the hospital . Chapter 514 permits only the hospital to be reimbursed. 

Sincerely, 

B R U C E W. FOUDREE 
Assistant Attorney General 

BWF/bk 



STATE OFFICERS AND DEPARTMENTS; RULES AND REGULATIONS: The 
Commission f o r the B l i n d — §§17A.3, 17A.9, 17A.11, 17A.19. 
Commission's r u l e s d e s c r i b i n g o r g a n i z a t i o n do n o t comport w i t h 
§17A.3 o f IAPA. Commission may e l e c t t o make d e c i s i o n s o u t s i d e 
scope o f §17A.3 on ad hoc b a s i s , b u t must p r o m u l g a t e as r u l e s , 
w i t h f u l l n o t i c e and comment p r o c e d u r e s , any s t a t e m e n t s of 
g e n e r a l a p p l i c a b i l i t y t h a t a f f e c t t h e r i g h t s o f the p u b l i c . 
Commission's d e c l a r a t o r y r u l i n g p o l i c y . u n d u l y i s o l a t e s agency 
and i s u n r e a s o n a b l e under §17A.19. I n any p r o c e e d i n g where 
an e v i d e n t i a r y h e a r i n g i s r e q u i r e d by C o n s t i t u t i o n o r s t a t u t e , 
h e a r i n g must be by h e a r i n g o f f i c e r o r member o r members .of 
Commission, §17A.ll. ( A p p e l t o Redmond, 3 -26-79) #79-3-1160 

March 26, 1979 

James M. Redmond* 
420 Paramount B u i l d i n g 
Cedar R a p i d s , IA 52401 

Dear Mr. Redmond: 

We a r e i n r e c e i p t o f y o u r o p i n i o n r e q u e s t c o n c e r n i n g c o m p l i a n c e 
of t h e Commission f o r t h e B l i n d w i t h t h e Iowa A d m i n i s t r a t i v e P r o c e 
dure A c t . ( I A P A ) , §17A e t . s e q . , Code o f Iowa, 1979. I n t h a t l e t t e r , 
you a s k : : 

1) whether th e Commission's r u l e s a d e q u a t e l y d e s c r i b e t h e organ 
z a t i o n and i t s g e n e r a l c o u r s e arid method o f i t s o p e r a t i o n s 
as r e q u i r e d by §17A..'2_ o f t h e IAPA; " • 

2) whether IAPA a f f i r m a t i v e l y r e q u i r e s t h e Commission t o promul 
g a t e r u l e s d e s c r i b i n g : 

a) t h e method by w h i c h i t g i v e s n o t i c e o f Commission 
meetings and i n f o r m s t h e p u b l i c o f t e n t a t i v e agendas 
as r e q u i r e d by t h e Open M e e t i n g s Law, §28A.4, Code 
of Iowa, 197 9; 

b) when minutes o f Commission m e e t i n g s a r e a v a i l a b l e 
f o r p u b l i c i n s p e c t i o n ; 

c) t h e q u a l i f i c a t i o n s o f and method o f s e l e c t i n g a 
d i r e c t o r ; 

d) t h e c i r c u m s t a n c e s under w h i c h o u t - o f - s t a t e r e s i d e n t s 
may be a d m i t t e d t o t h e Commission's a d j u s t m e n t 
c e n t e r s f o r t h e b l i n d p u r s u a n t t o §601.B.6(12), 
Code o f Iowa, 1977; 

*The p o l i c y o f the Department o f J u s t i c e w i l l be t o r e s p o n d t o p r o p e r 
o p i n i o n r e q u e s t s o f s t a t e l e g i s l a t o r s who l e a v e o f f i c e w h i l e t h e i r 
r e q u e s t s a r e p e n d i n g u n l e s s i t i s d o u b t f u l t h a t t h e q u e s t i o n s posed 
a r e o f c u r r e n t p u b l i c i m p o r t a n c e . I n c l o s e c a s e s , o p i n i o n r e q u e s t s 
w i l l be r e t u r n e d t o s u c c e s s o r s i n o f f i c e f o r r e s u b m i s s i o n . Those 
r e q u e s t s n o t r e f i l e d w i l l be c o n s i d e r e d w i t h d r a w n . 
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e) o p e r a t i o n s o f t h e adjustment c e n t e r s g e n e r a l l y ; 
f ) t ypes o f s e r v i c e s g e n e r a l l y a v a i l a b l e ; 
g) the. l o c a t i o n , h o u r s and s e r v i c e s a v a i l a b l e 

a t the Commission's l i b r a r y ; 

3) whether the Commission's s t a n d i n g r u l e f o r d e c l a r a t o r y -
r u l i n g s , w h i c h r e q u i r e s t h a t p e t i t i o n e r s demonstrate 
t h a t l a c k o f such r u l i n g would " j e o p a r d i z e p e t i t i o n e r . ' s 
b u s i n e s s , p l a c e t h e p e t i t i o n e r i n imminent p e r i l , or 
have a s u b s t a n t i a l l y d e t r i m e n t a l e f f e c t on the p u b l i c 
i n t e r e s t " i s c o n s i s t e n t w i t h the IAPA; 

4) whether the IAPA a l l o w s t h e d i r e c t o r o f the. Commission 
t o s i t as a h e a r i n g o f f i c e r i n c o n t e s t e d c ases b e f o r e 
the Commission. 

I . 

You f i r s t ask whether R u l e 1.4 o f t h e Commission, and, 
by i m p l i c a t i o n , whether any o t h e r ru3,e o f the Commission, c o m p l i e s 
w i t h §17A. 3 (l).(a) and- (b) o f t h e Iowa A d m i n i s t r a t i v e Procedure-
A c t . I n our o p i n i o n , the Commission's r u l e s do n o t comply w i t h 
t h i s s t a t u t o r y mandate. 

A. D e s c r i p t i o n o f O r g a n i z a t i o n 

S e c t i o n 17A.3(1) o f t h e Iowa A d m i n i s t r a t i v e P r o c e d u r e A c t 
r e q u i r e s t h a t each agency "adopt as a r u l e a g e n e r a l d e s c r i p t i o n 
o f t h e o r g a n i z a t i o n o f the agency w h i c h s t a t e s t h e general, course 
and method o f i t s o p e r a t i o n . . . . " The Iowa p r o v i s i o n i s i d e n t i c a l 
t o §2 o f t h e R e v i s e d Model State. A d m i n i s t r a t i v e P r o c e d u r e A c t . 
Under the o r i g i n a l Model A c t , d e s c r i p t i o n s o f t h e g e n e r a l course 
and method o f o p e r a t i o n s was r e q u i r e d o n l y "so f a r as p r a c t i c a b l e . " 
The R e v i s e d A c t , however, i s more s t r i n g e n t i n t h a t i t a l l o w s no 
such e l a s t i c escape from i t s mandatory r e q u i r e m e n t s . See U n i f o r m 
Laws Ann., V o l . 13 a t 366-67 (1979 Supp.) 

W h i l e over 25 s t a t e s have e n a c t e d the R e v i s e d A c t s i n c e i t s 
a d o p t i o n i n 1961, many have n o t i n c o r p o r a t e d §2 as p r o p o s e d . 
H a w a i i , f o r i n s t a n c e , does n o t r e q u i r e a d e s c r i p t i o n o f o r g a n i 
z a t i o n b u t o n l y "methods whereby the p u b l i c may o b t a i n i n f o r m a t i o n 
o r make s u b m i t t a l s or r e q u e s t s . " Haw. Rev. S t a t . §91-2(a)(l). 
N e b r a s k a r e q u i r e s o n l y t h a t "each agency s h a l l , so f a r as deemed 
p r a c t i c a b l e , supplement i t s r u l e s w i t h d e s c r i p t i v e s t a t e m e n t s 
o f i t s p r o c e d u r e s . " Neb. Rev. S t a t . , 1943, §83-909. A number 
o f o t h e r s t a t e s have dropped th e e x p r e s s r e q u i r e m e n t o f g e n e r a l 
d e s c r i p t i o n r u l e m a k i n g a l t o g e t h e r . See e.g., Idaho Code §67-5202, 
Mo. Ann. S t a t . §536.010 e_t. seq_. (Vernon) , NTC. Gen. S t a t . , §150.A-11 
I n Iowa, however, the l e g i s l a t u r e e l e c t e d t o embrace f u l l y the 
e x p a n s i v e mandator}' r u l e m a k i n g r e q u i r e m e n t s o f t h e R e v i s e d A c t . 
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W h i l e we have been unable t o d i s c o v e r a u t h o r i t a t i v e case law 
i n any j u r i s d i c t i o n c o n s t r u i n g t h e scope o f §2 o f t h e R e v i s e d A c t , i t s 
purposes are r e l a t i v e l y c l e a r . As i s n o t e d i n an a u t h o r i t a t i v e 
t r e a t i s e on s t a t e a d m i n i s t r a t i v e lav/, §2 i s d e s i g n e d t o a l l o w t h e 
p u b l i c t o a s c e r t a i n t h e r e s p e c t i v e , f u n c t i o n s and powers o f each 
d i v i s i o n and o f f i c e r w i t h i n an agency. The t r e a t i s e w r i t e r i l l u s 
t r a t e s t h e p u rpose o f §2 v/ith t h e f o l l o w i n g " example: 

W i t h i n a s t a t e department o f c o n s e r v a t i o n , f o r example, 
t h e r e may be one o f f i c i a l whose p a r t i c u l a r c o n c e r n i s t o 
e f f e c t a w o r k a b l e accomodation between t h e n e c e s s i t i e s 
o f m a n u f a c t u r i n g c o n c e r n s whose o p e r a t i o n s r e q u i r e t h e 
d i s c h a r g e o f t o x i c wastes i n t o r i v e r s , and t h e d e s i r e s 
o f outdoorsmen t h a t f i s h i n g s h o u l d be p r o t e c t e d . Once 
a m a n u f a c t u r e r w i t h a p r o b l e m e s t a b l i s h e s c o n t a c t w i t h 
t h i s o f f i c i a l he i s on the. way toward w o r k i n g out a 
s o l u t i o n t o h i s problem The p u b l i c a t i o n o f a d e s c r i p 
t i o n of t h e agency's o r g a n i z a t i o n a f f o r d s a p r a c t i c a b l e 
means o f making i t e a s i e r f o r t h e m a n u f a c t u r e r t o f i n d 
t h e o f f i c i a l who can h e l p him d i s c o v e r a s o l u t i o n t o h i s 
problem. F. Cooper, State' A d m i n i s t r a t i v e Lav; a t 165 (1965). 

A s i m i l a r g l o s s has been p l a c e d on §2 o f t h e R e v i s e d A c t as 
adopted i n Iowa by P r o f e s s o r A r t h u r B o n f i e l d . A c c o r d i n g t o Bonf.ieTd, 
the purpose o f t h e p r o v i s i o n i s t o e n a b l e t h e p u b l i c t o a s c e r t a i n 
the f u n c t i o n s , powers and r e s p o n s i b i l i t i e s o f each major o f f i c e r 
w i t h i n t h e agency. When r e s p o n s i b i l i t i e s a r e c l e a r l y i d e n t i f i e d , 
members of t h e p u b l i c a t l e a s t have a s t a r t i n g p o i n t i n t r y i n g t o 
r e s o l v e any d i f f i c u l t i e s t h ey may have w i t h an agency. A. B o n f i e l d , 
The Iowa A d m i n i s t r a t i v e P r o c e d u r e A c t : Background, C o n s t r u c t i o n , 
A p p l i c a b i l i t y , P u b l i c A c c e s s t o Agency Law, t h e Rulemaking P r o c e s s , 
60 l a . L. Rev., 731, 783 (1975). 

Support f o r P r o f e s s o r ' s B o n f i e l d ' s i n t e r p r e t a t i o n may be f o u n d 
i n t h e u n u s u a l l y b road s t a t e m e n t o f purpose s e c t i o n o f t h e IAPA. 
There i t i s d e c l a r e d t h a t , among o t h e r t h i n g s , t h e p u rpose o f t h e 
A c t i s t o " i n c r e a s e p u b l i c a c c o u n t a b i l i t y " and " i n c r e a s e p u b l i c a c c e s s 
t o g o v e r n m e n t a l i n f o r m a t i o n , " §17A.1(2). I n . e f f e c t u a t i n g t h e s e 
g o a l s , t h e A c t e x p l i c i t l y d i r e c t s t h a t i t s p r o v i s i o n s be 
g i v e n a broad c o n s t r u c t i o n , §17A.23. 

P r o f e s s o r B o n f i e l d ' s approach i s a l s o c o n s i s t e n t w i t h the l e g i s 
l a t i v e h i s t o r y o f P u b l i c I n f o r m a t i o n S e c t i o n o f t h e F e d e r a l A d m i n i s 
t r a t i v e P r o c e d u r e A c t , w h i c h c l o s e l y p a r a l l e l s §2 o f t h e R e v i s e d A c t 
by r e q u i r i n g p u b l i c a t i o n of " d e s c r i p t i o n s o f [each agency's] c e n t r a l 
and f i e l d o r g a n i z a t i o n , " and " s t a t e m e n t s o f t h e g e n e r a l c o u r s e and 
method by w h i c h [each agency's] f u n c t i o n s a r e c h a n n e l e d and d e t e r 
mined." 5 U.S.C. §502. R e f e r r i n g t o t h e s e p r o v i s i o n s , t h e Senate 
Committee n o t e d t h a t "the purpose o f i n c l u s i o n o f m a t e r i a l i n t h e 
F e d e r a l R e g i s t e r i s t o g u i d e t h e p u b l i c i n d e t e r m i n i n g where and by 
whom d e c i s i o n s a r e made...." S. Rep. No. 813, 89th Cong., 1 s t S e s s . 
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a t 6 (1965.) . S i m i l a r l y , t he House R e p o r t o b s e r v e d t h a t the p u b l i c "wo. 
be a b l e t o f i n 6 ^ out where and by whom d e c i s i o n s a r e made i n each 
F e d e r a l agency/...." H.R. Rep. No. 14 97 ,- 8 9th Cong. 2d S e s s i o n , 
p. 7 (1965). See a l s o B. M e z i n e s , J . Stein., and I . G r e i f f , A d m i n i s - -. 
t r a t i v e Law, v. 11, (1977), §8.02; K. D a v i s , A d m i n i s t r a t i v e " Lav; 
T r e a t i s e , (1978), §5.10. 

I n a d d i t i o n t o f a c i l i t a t i n g p u b l i c a c c e s s t o a d m i n i s t r a t i v e 
a g e n c i e s , t h e p u b l i c i n f o r m a t i o n s e c t i o n o f the IAPA i s a l s o d e s i g n e d 
" t o p r o v i d e l e g i s l a t i v e o v e r s i g h t o f powers' and d u t i e s .delegated to 
a d m i n i s t r a t i v e a g e n c i e s , " §17A.1(2). By r e q u i r i n g p u b l i s h e d s t a t e 
ments d e s c r i b i n g .the g e n e r a l c o u r s e and method .of agency o p e r a t i o n , 
t h e A c t h e l p s l e g i s l a t o r s d e t e r m i n e whether t h e a u t h o r i t y , d e l e g a t e d 
t o t h e agency i s b e i n g e x e r c i z e d i n .a manner c o n s i s t e n t w i t h e x p r e s s e d 
or u n e x p r e s s e d l e g i s l a t i v e i n t e n t . The i n c r e a s e d a d m i n i s t r a t i v e 
openness t h a t r e s u l t s from i d e n t i f i c a t i o n o f major, d e c i s i o n m a k e r s 
w i t h i n an agency a l s o can h e l p t h e l e g i s l a t u r e f e r r e t o u t i n f o r m a 
t i o n r e l e v a n t t o t h e b u d g e t a r y p r o c e s s . 

The a d m i n i s t r a t i v e p r a c t i c e o f many s t a t e a g e n c i e s i n Iowa com
p o r t s w i t h P r o f e s s o r B o n f i e l d 5 s g l o s s on §2. F o r i n s t a n c e , the De
partmen t o f A g r i c u l t u r e has p u b l i s h e d a r u l e w h i c h d e s c r i b e s t h e 
r e s p o n s i b i l i t i e s of t h r e e major r e g u l a t o r y d i v i s i o n s and the sub
d i v i s i o n s w i t h i n each d i v i s i o n . See 30 - 1.1 (159) I.A.C. S m a l l e r 
s t a t e agencies,, l i k e t h e A r t s C o u n c i l ! , may n o t have m a s s i v e d i v i s i o n s , 
b u t the d u t i e s and r e s p o n s i b i l i t i e s o f t h e C o u n c i l and i t s d i r e c t o r 
and o t h e r major employees a r e d e s c r i b e d i n some d e t a i l . See 10 0-
1'. 2 (304A) I.A.C. A q u i c k e x a m i n a t i o n o f t h e a d m i n i s t r a t i v e r u l e s 
o f t h e s e s t a t e a g e n c i e s i n f o r m s a c i t i z e n o f "where and by whom" im
p o r t a n t d e c i s i o n s a r e made. 

The o n l y R u l e t h a t d e a l s d i r e c t l y w i t h t h e o r g a n i z a t i o n o f the 
Commission f o r the B l i n d i s c o n t a i n e d i n Ru l e 1.5, 160 - 1.5 (601B) 
I.A.C. T h i s r u l e s t a t e s i n i t s e n t i r e t y : 

The Commission e l e c t s i t s own o f f i c e r s and employs 
a d i r e c t o r and such a s s i s t a n t s as a r e n e c e s s a r y t o 
c a r r y o u t i t s s t a t u t o r y f u n c t i o n . 

As i s o b v i o u s , t h i s r u l e c o n t a i n s no d e s c r i p t i o n o f who i s 
d o i n g what i n t h e o r g a n i z a t i o n . Y e t i t i s c l e a r from t h e Commission's 
r u l e s t h a t somebody i s making d e c i s i o n s . E l i g i b i l i t y f o r s e r v i c e s 
" w i l l be d e t e r m i n e d " upon t h e p r e s e n c e o f ennumerated c o n d i t i o n s . 
160 - 2.5 (601B,C) . I.A.C. C o n s i d e r a t i o n " i s . g i v e n " t o s i m i l a r 
b e n e f i t s a v a i l a b l e t o a b l i n d p e r s o n i n d e t e r m i n i n g what f a c i l i t i e s 
w i l l be p r o v i d e d , 160 -4.1(1)(601B,C) I.A.C. O p e r a t o r s ' o f v e n d i n g 
f a c i l i t i e s " w i l l be a s s i g n e d " v a r i o u s l o c a t i o n s f o r an i n d e f i n i t e 
p e r i o d o f t i m e , 160-4.1(1) (601B,C) I.A.C. But t h e r u l e s do not i n d i o a 
who makes t h e key d e c i s i o n s . 
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The n a k e d . o r g a n i z a t i o n a l d e s c r i p t i o n and t h e u n i n f o r m a t i v e use 
o f the p a s s i v e t e n s e t o d e s c r i b e agency f u n c t i o n s do n o t comport 
w i t h t h e r e q u i r e m e n t s of §17A.3 o f t h e Iowa A d m i n i s t r a t i v e P r o c e d u r e 
A c t . The r u l e s s i m o l y do not g i v e t h e p u b l i c o r t h e L e g i s l a t u r e enough 
i n f o r m a t i o n t o d e a l e f f e c t i v e l y - . w i t h t h e agency. See B o n f i e l d , s apra ' 
a t 783. I n o r d e r t o comply w i t h t h e p u b l i c i n f o r m a t i o n s e c t i o n 
o f t h e IAPA, the Commission must p r o m u l g a t e r u l e s w h i c h a) o u t l i n e 
t h e d i v i s i o n o f r e s p o n s i b i l i t y . b e t w e e n i t and t h e d i r e c t o r ; 
b) g e n e r a l l y d e s c r i b e major o r g a n i z a t i o n a l d i v i s i o n s w i t h i n t h e 
agency; and c) o u t l i n e s t h e d u t i e s and r e s p o n s i b i l i t i e s o f each major 
d e c i s i o n m a k e r w i t h i n t h e agency. See e.g. 30-1.1(159) I.A.C. (Depart
ment o f A g r i c u l t u r e ) , 100-1.2(304A) I.A.C. ( A r t s C o u n c i l ) , 370-1.6 
(96) I.A.C. (Employment S e c u r i t y - Job S e r v i c e ) . 

As can be seen by the r u l e s o f o t h e r s t a t e a g e n c i e s , t h e r e q u i r e 
ment o f §17A.3. ar e n o t i m p o s s i b l e t o meet. Indeed, t h e y a r e n o t 
p a r t i c u l a r l y onerous a s , i n most c a s e s , a l l t h a t i s r e q u i r e d i s t h a t 
t h e agency p u b l i s h a c l e a r and s u c c i n c t p u b l i c s t a t e m e n t o f common 
o r g a n i z a t i o n a l knowledge. But f o r c i t i z e n s o r members of t h e l e g i s 
l a t u r e w i t h o u t p e r s o n a l knowledge o f t h e way an agency i s r u n , com
p l i a n c e w i t h §17A.3 can mean t h e d i f f e r e n c e between - r e l a t i v e l y q u i c k 
a c c e s s t o t h e agency o r a f r u s t r a t i n g escapade i n what may seem t o 
be a b u r e a u c r a t i c l a b y r i n t h . 

B. D e s c r i p t i o n o f P r o c e d u r e s 

Other t h a n n o t c l e a r l y d e s c r i b i n g d e c i s i o n m a k e r s , th e r u l e s o u t 
l i n i n g the p r o c e d u r e s a v a i l a b l e t o p e r s o n s d e a l i n g w i t h t h e Commission 
g e n e r a l l y appear adequate. I t i s r e a s o n a b l y c l e a r how a p e r s o n a p p l i e s 
f o r s e r v i c e s ( c o n t a c t s p e c i f i e d o f f i c e s and complete a p p l i c a t i o n 
form, o p p o r t u n i t y f o r a d m i n i s t r a t i v e r e v i e w and h e a r i n g ) , see 160.2.3 
(601B) I.A.C; seeks a d m i n i s t r a t i v e r e v i e w of a d e c i s i o n w i t h r e s 
p e c t t o s e r v i c e s p r o v i d e d ( w r i t t e n a p p l i c a t i o n t o department head) , 
see 160-3/3 (601B) I . A . C ; and o b t a i n s r e v i e w o f r e v o c a t i o n s o f 
c e r t i f i c a t e s t o o p e r a t e v e n d i n g f a c i l i t i e s owned by t h e Commission 
( w r i t t e n r e q u e s t t o Commission f o r r e v i e w . b y s u p e r v i s o r o f b u s i n e s s 
program, o p p o r t u n i t y f o r e v i d e n t i a r y h e a r i n g , and a p p e a l t o HEW f o r 
a r b i t r a t i o n , see 160-4 (601B,C) I.A.C. 

W h i l e th e above c i t e d p r o c e d u r e s a r e n o t h i g h l y d e t a i l e d , t h e 
p r o m u l g a t i o n o f such g e n e r a l r u l e s i s w i t h i n t h e Commission's d i s 
c r e t i o n . By n o t p u b l i s h i n g more d e t a i l e d r u l e s , however, t h e Com
m i s s i o n f o r e c l o s e s t h e p o s s i b i l i t y o f r e q u i r i n g h i g h l y s t r u c t u r e d 
p a r t i c i p a t i o n i n t h e a d m i n i s t r a t i v e p r o c e s s by. ah u n i n f o r m e d p a r t y . 

A q u e s t i o n c o u l d be r a i s e d c o n c e r n i n g th e l a c k o f forms 
p u b l i s h e d i n t h e Commission's r u l e s . S e c t i o n 1 7 A . 3 ( l ) ( b ) of t h e 
IAPA r e q u i r e s t h a t t h e agency p r o m u l g a t e r u l e s " i n c l u d i n g a d e s
c r i p t i o n o f a l l forms and i n s t r u c t i o n s t h a t a r e t o be used i n d e a l i n g 
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w i t h the agency." L i k e so many p a r t s o f t h e IAPA, t h i s s e c t i o n 
has not been a u t h o r i t a t i v e l y c o n s t r u e d by the c o u r t s . 

The l e g i s l a t i v e h i s t o r y o,f t h e f e d e r a l c o u n t e r p a r t o f §1.7A. 3 (1) (b) 
p r o v i d e s some g u i d a n c e . O r i g i n a l l y , §3 (a) (2) o f t h e f e d e r a l APA 
r e q u i r e d p u b l i c a t i o n i n t h e F e d e r a l R e g i s t e r o f "the n a t u r e and r e 
q u i r e m e n t s o f forms." I n o r d e r t o meet the problem o f "too much 
p u b l i c a t i o n , " t h i s p r o v i s i o n was amended i n 1965 to r e q u i r e p u b l i c a 
t i o n of e i t h e r " d e s c r i p t i o n o f forms a v a i l a b l e o r t h e p l a c e s at w h i c h 
forms may be o b t a i n e d . " A c c o r d i n g t o the r e p o r t of t h e Senate Com
m i t t e e , t h e p u r p o s e 1 o f the change was "to e l i m i n a t e t h e need of 
p u b l i s h i n g l e n g t h y forms." Sen. Rep. No. 813, 89th Cong., 1 s t Sess., 
a t 6 (1965). 

The •IAPA ., i s s,ome.what more r e s t r i c t i v e i n t h a t , i t does not 
a l l o w a g e n c i e s t o s i m p l y i n d i c a t e t h e p l a c e a t w h i c h forms a r e 
a v a i l a b l e , b u t we t h i n k t h e use o f words " d e s c r i p t i o n o-f forms" 
i n s t e a d o f "the n a t u r e and r e q u i r e m e n t s " o f forms used i n the e a r l y 
f e d e r a l .act i s s i g n i f i c a n t . The c h o i c e o f the more narrow language-
s u g g e s t s a- s i m i l a r c o n c e r n about " o v e r p u b l i c a t i o n . " And, - i d e n t i f ica-» 
t i o n of a form by number or name a d e q u a t e l y s e r v e s th e a p p arent 
purpose of. t h e p r o v i s i o n . As P r o f e s s o r B o n f i e l d n o t e s , , th e s e c t i o n 
i s d e s i g n e d t o e l i m i n a t e " the t i m e , b o t h e r , and a g g r a v a t i o n c r e a t e d ' 
when, a f t e r c a r e f u l l y p r e p a r i n g and s u b m i t t i n g Form A, the a p p l i c a n t 
i s t o l d he must r e s u b m i t on Form B because the agency r e q u i r e s the 
use of Form B i n the f a c t u a l c o n t e x t o u t l i n e d i n h i s o r i g i n a l a p p l i 
c a t i o n . " ' B o n f i e l d s u p r a "at 78 3. I d e n t i f i c a t i o n by number, l e t t e r , 
o r o t h e r d e s i g n a t i o n e l i m i n a t e s any such•problems. See a l s o B. 
M e z i n e s e t . a l . , s u p r a , §8.02(3). 

The Commission h a s " p r o m u l g a t e d o n e . r u l e w h i c h s p e c i f i c a l l y men
t i o n s a form. R u l e 2.3 o f the Commission s t a t e s t h a t " a p p l i c a t i o n 
forms c a l l i n g f o r d a t a n e c e s s a r y t o d e t e r m i n e e l i g i b i l i t y f o r s e r v i c e s 
may be o b t a i n e d from t h e Commission f o r t h e B l i n d , 4 t h and Keosauqua 
Way, Des M o i n e s , Iowa 50309." 160-2.3 (601B) I.A.C. Such a d e s c r i p 
t i o n , though t e r s e , a d e q u a t e l y i n f o r m s th e p u b l i c o f how t o proceed 
w i t h the agency when d e a l i n g w i t h an e l i g i b i l i t y p r o blem. By c a l l i n g 
t h e agency and a s k i n g f o r a s e r v i c e a p p l i c a t i o n form, an i n t e r e s t e d 
p a r t y has found t h e p r o p e r door t o e n t e r the a d m i n i s t r a t i v e p r o c e s s . 

There i s no m e n t i o n i n t h e Commission's r u l e s o f forms t o be 
used i n s e e k i n g a d m i n i s t r a t i v e r e v i e w of a d e c i s i o n o f t h e Commission 
w i t h r e g a r d t o t h e f u r n i s h i n g o f s e r v i c e s , nor i s t h e r e any mention 
o f forms i n c o n n e c t i o n w i t h a d m i n i s t r a t i v e r e v i e w o f a c t i o n a r i s i n g 
from t h e a d m i n i s t r a t i o n o f t h e Commission's v e n d i n g f a c i l i t y program. 
The r e l e v a n t r u l e s s i m p l y s t a t e t h a t i n t e r e s t e d p a r t i e s may f i l e 
w r i t t e n r e q u e s t s f o r r e v i e w of agency a c t i o n . 

The IAPA does n o t r e q u i r e t h a t a g e n c i e s use forms i n v a r i o u s 
a d m i n i s t r a t i v e p r o c e s s e s . What i t does r e q u i r e i s t h a t i f forms a r e 
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used, they must be i d e n t i f i e d i n t h e i r r u l e s so t h a t a member 
o f the p u b l i c - d o e s n o t f i n d t h a t h i s or h e r r e q u e s t f o r agency 
c o n s i d e r a t i o n i s d e f e a t e d because o f f a i l u r e t o f i l e the p r o p e r 
form w i t h t h e agency. I n o t h e r words, i f t h e Commission f o r 
t h e B l i n d i n f a c t has forms t h a t a r e to be u s e d i n v a r i o u s p r o 
c e e d i n g s , i t must i d e n t i f y them and d e s c r i b e t h e i r . p u r p o s e s . 

I I . 

You a l s o ask whether t h e IAPA r e q u i r e s t h e Commission t o 
p r omulgate r u l e s c o v e r i n g a v a r i e t y o f s u b j e c t s . W h i l e each 
s u b j e c t you r a i s e i s i n d i v i d u a l l y a n a l y z e d b elow, some p r e f a t o r y 
remarks may h e l p c l a r i f y the r e q u i r e m e n t s o f t h e IAPA. The 
o n l y s i t u a t i o n s where the IAPA mandates t h a t an agency p r o m u l g a t e 
r u l e s r a t h e r than p r o c e e d on. an ad hoc, case by case b a s i s a r e 
d e s c r i b e d i n §17 (3).(1) (a) and (b) . I n t h e absence o f e x p r e s s 
d i r e c t i o n i n the agency's e n a b l i n g a c t o r i n a n o t h e r s t a t u t e , 
p r o c e e d i n g by r u l e r a t h e r t h a n ad hoc d e c i s i o n m a k i n g i s p e r m i s s i v e , 
n o t mandatory. But, whenever the agency i n i t s d i s c r e t i o n e l e c t s 
to adopt a s t a t e m e n t of g e n e r a l a p p l i c a b i l i t y t h a t i m p l e m e n t s , 
i n t e r p r e t s , o r p r e s c r i b e s law o r p o l i c y , o r t h a t d e s c r i b e s t h e 
o r g a n i z a t i o n , p r o c e d u r e , o r p r a c t i c e r e q u i r e m e n t s o f the agency, 
t h e p r o c e d u r a l r u l e m a k i n g r e q u i r e m e n t s o f t h e IAPA must be 
f o l l o w e d . Thus, e x c e p t i n v e r y narrow c l a s s e s o f c ases n o t 
r e l e v a n t h e r e , §17A.5(b), the IAPA gu a r a n t e e s t h a t i n t e r e s t e d 
c i t i z e n s w i l l be a f f o r d e d an o p p o r t u n i t y t o have t h e i r v i e w s 
known and c o n s i d e r e d by an agency b e f o r e any p r o p o s e d g e n e r a l l y 
a p p l i c a b l e p o l i c y t h a t a f f e c t s t h e p u b l i c h a r d e n s i n t o f i n a l 
agency a c t i o n . 

N e i t h e r t h e e n a b l i n g s t a t u t e o f the Commission f o r t h e 
B l i n d , C h a p t e r 601B, Code o f Iowa, 1977, n o r any o t h e r Code 
P r o v i s i o n o u t s i d e t h e IAPA, d i r e c t s the Commission t o p r o m u l g a t e 
r u l e s i n any s u b j e c t a r e a . T h e r e f o r e , u n l e s s t h e s u b j e c t s you 
m e n t i o n a r e e i t h e r w i t h i n t h e scope of mandatory r u l e m a k i n g p r o 
v i s i o n s o f t h e APA o r have i n f a c t been d e a l t w i t h by t h e 
agency t h r o u g h p o l i c y s t a t e m e n t s o f g e n e r a l a p p l i c a b i l i t y , 
t h e r u l e m a k i n g p r o v i s i o n s o f t h e IAPA have no a p p l i c a t i o n . 

A. N o t i c e , Agenda, and M i n u t e s 

The Iowa Open Me e t i n g s Law e x p r e s s l y p r o v i d e s t h a t governmenta 
b o d i e s " s h a l l g i v e n o t i c e o f t h e t i m e , d a t e , and p l a c e o f each 
m e e t i n g , i t s t e n t a t i v e agenda, i n a manner r e a s o n a b l y c a l c u l a t e d 
t o a p p r i s e the p u b l i c o f t h a t i n f o r m a t i o n . " §28A.4, Code of Iowa, 
1979. The s t a t u t e f u r t h e r s p e c i f i e s t h a t r e a s o n a b l e n o t i c e s h a l l i 
c l u d e a d v i s i n g the news media who have f i l e d a r e q u e s t f o r n o t i c e 
and p o s t i n g the n o t i c e on a b u l l e t i n b o a r d o r o t h e r p r o m i n e n t p l a c e 
e a s i l y a c c e s s i b l e t o the p u b l i c and the p r i n c i p a l o f f i c e , o r , i f no 
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o f f i c e e x i s t s , a.t t h e b u i l d i n g i n w h i c h t h e m e e t i n g i s h e l d . 
I n a d d i t i o n , the Open M e e t i n g s Lav; r e q u i r e s t h a t each government 
body keep minutes o f a l l m e e t i n g s and make t h e m i n u t e s a v a i l a b l e 
f o r p u b l i c i n s p e c t i o n . 

As a government body, see §28A.2(1)(a), t h e Commission f o r t h e 
B l i n d must comply w i t h t h e l e t t e r and s p i r i t of t h e s t a t u t e . Agency 
d e c i s i o n m a k i n g w i t h r e s p e c t t o i m p l e m e n t a t i o n of t h e Open M e e t i n g s 
Lav/, however, i s n o t w i t h i n t h e scope o f the mandatory p r o v i s i o n s 
o f t h e IAPA s i n c e t h e method o f i m p l e m e n t a t i o n does n ot d e s c r i b e 
t h e o r g a n i z a t i o n o r s e t f o r t h p r o c e d u r e s a v a i l a b l e t o t h e p u b l i c . 
I f i t . c h o o s e s, t h e Commission may r e g a r d t h e s t a t u t e as i t s o n l y 
r u l e , Werner v. S t a t e R e a l E s t a t e Comm., 171 N.W.- 2nd, "783 (Neb., 
1969), and g i v e r e a s o n a b l e n o t i c e on an ad hoc b a s i s c o n s i s t e n t 
w i t h the s t a t u t o r y r e q u i r e m e n t s . 

The IAPA, however, does r e q u i r e t h a t each agency d e s c r i b e by 
r u l e "the methods by w h i c h and l o c a t i o n where t h e p u b l i c may o b t a i n 
i n f o r m a t i o n o r make 'submissions•or r e q u e s t s . " §17A.3. Code o f Iowa, 
1979. T h i s s t a t u t o r y r e q u i r e m e n t i s s a t i s f i e d by R u l e 1.2 o f t h e 
Commission w h i c h s t a t e s t h a t t h e p u b l i c "may o b t a i n i n f o r m a t i o n by 
w r i t i n g , v i s i t i n g o r t e l e p h o n i n g t h e O f f i c e o f t h e Commission f o r 
t h e B l i n d , 4 t h and Keosaqua Way, Des Moines, Iov/a 50309 (515-283-2601), 
160-1.2 (601B) I.A.C. By r e p r e s e n t i n g t h a t " i n f o r m a t i o n " may be 
o b t a i n e d f r o m the o f f i c e s o f t h e Commission, we assume t h a t o f f i c e 
s t a f f i s f u l l y a d v i s e d o f t h e p u b l i c - p o s t i n g o f n o t i c e and agenda . 
m a t t e r s and t h e l o c a t i o n o f minutes and t h a t t h e p u b l i c can o b t a i n 
s u c h i n f o r m a t i o n by s i m p l y c a l l i n g t h e Commission's O f f i c e . 

B. Q u a l i f i c a t i o n s and Methods o f S e l e c t i o n o f D i r e c t o r 

The Commission's R u l e s s t a t e t h a t i t employs a d i r e c t o r b u t 
does not i n d i c a t e t h e q u a l i f i c a t i o n s o r methods o f s e l e c t i n g t h e 
o f f i c e r . P e r s o n n e l d e c i s i o n m a k i n g does n ot a r g u a b l y f a l l w i t h i n 
t h e mandatory r u l e - m a k i n g p r o v i s i o n s o f t h e IAPA w h i c h a r e e x c l u s i v e 
l y c o n c e r n e d w i t h g e n e r a l o r g a n i z a t i o n , i n f o r m a t i o n g a t h e r i n g and 
f o r m a l and i n f o r m a l p u b l i c p r o c e d u r e s . Thus,. i n t h e absence o f ot'aer 
e x p r e s s s t a t u t o r y d i r e c t i o n , t h e Commission f o r t h e B l i n d may, i n 
i t s d i s c r e t i o n , f i l l any vacancy w h i c h may o c c u r f o r t h e d i r e c t o r 
ship' on an e n t i r e l y ad hoc b a s i s i n t h e t o t a l absence o f p r e o r d a i n e d 
r u l e s g o v e r n i n g t h e q u a l i f i c a t i o n s o f a p p l i c a n t s o f the method by 
w h i c h a p p l i c a t i o n s a r e p r o c e s s e d . Whether t h e i n c r e a s e d f l e x i b i l i t y 
by p r o c e e d i n g i n an ad hoc f a s h i o n i s w o r t h t h e . r i s k of i r r a t i o n a l 
r e s u l t s t h a t sometime accompany u n s t r u c t u r e d d e c i s i o n m a k i n g i s a 
q u e s t i o n f o r t h e Commission t o d e c i d e . I f t h e l e g i s l a t u r e becomes 
d i s s a t i s f i e d w i t h t h e approach o f the Commission, i t may pa s s l e g i s 
l a t i o n e i t h e r e s t a b l i s h i n g q u a l i f i c a t i o n s and p r o c e d u r e s f o r d i r e c t o r 
s e l e c t i o n o r mandate t h e Commission t o p r o m u l g a t e r u l e s g o v e r n i n g 
t h e p r o c e s s . 
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C. P o l i c y Toward O u t - o f - S t a t e S t u d e n t s 

C h a p t e r 601B.12, Code of Iowa, 1977, p r o v i d e s t h a t n o n - r e s i d e n t s 
may be a d m i t t e d t o Iowa c e n t e r s f o r t h e b l i n d i f t h e i r p r e s e n c e 
would n o t be p r e j u d i c i a l t o t h e i n t e r e s t s o f r e s i d e n t s and upon such 
terms as "may" be f i x e d by t h e Commission, §601B.6(12), Code of Iowa, 
1977. - T h i s s t a t u t e does n o t mandate r u l e m a k i n g ('may" i m p l i e s a power, 
n o t a s t a t u t o r y d i r e c t i o n , §4.1(36)(c), th e C o d e ) , and t h e s u b j e c t 
i s n o t w i t h i n t h e mandatory o r g a n i z a t i o n a l d e s c r i p t i o n r e q u i r e m e n t s 
of '§17A.3. The Commission can, i n i t s d i s c r e t i o n , d e c i d e t o admit 
o u t - o f - s t a t e s t u d e n t s on an e n t i r e l y ad hoc, c a s e by case b a s i s , 
v a r y i n g t h e terms o f such a d m i t t a n c e as deemed n e c e s s a r y by the 
f a c t s and. c i r c u m s t a n c e s o f each i n d i v i d u a l c a s e , See H i c k s v. P h y s i c a l 
T h e r a p i s t E x a m i n i n g Board, 221 A. 2nd 712 (D.C.), A f f ' d sub, nom., 
Schramm v. P h y s i c a l T h e r a p i s t . E x a m i n i n g Board, 394 F 2d 972 (1967), 
c e n t , d e n i e d , 390 U.S. 987 (1968) ( p h y s i c a l t h e r a p i s t b o a r d may con
s i d e r w a i v e r o f approved s c h o o l r e q u i r e m e n t s on a case by case, b a s i s 
r a t h e r than t h r o u g h r u l e ) . 

A word of c a u t i o n , however, i s a p p r o p r i a t e h e r e . As s t a t e d 
above, t h e c h o i c e o f whether t o p r o c e e d by g e n e r a l r u l e o f ad hoc 
d e c i s i o n m a k i n g i s g e n e r a l l y v e s t e d i n t h e d i s c r e t i o n o f t h e agency. 
I t i s p o s s i b l e / h o w e v e r r t h a t an agency's d e c i s i o n t o p r o c e e d on a case 
by case b a s i s c o u l d be found t o be an abuse of d i s c r e t i o n . See 
NLRB v. B e l l A erospace Co., 416 U.S. 267, 2 9 4 ( 1 9 7 4 ) . F o r i n s t a n c e , 

( i f many per s o n s sought e n t r y t o Iowa f a c i l i t i e s and o n l y l i m i t e d 
p l a c e s were a v a i l a b l e , p r o c e e d i n g on an e n t i r e l y ad hoc b a s i s might 
be s u b j e c t t o a t t a c k . We do n o t , however, have s u f f i c i e n t i n f o r m a 
t i o n t o e x p r e s s an o p i n i o n as t o whether t h e Commission's ad hoc p o l i c y 
approaches t h e b o u n d a r i e s o f r e a s o n a b l e n e s s . 

D. R u l e s G o v e r n i n g O p e r a t i o n o f A d j u s t m e n t C e n t e r s 

You ask whether t h e Commission must p r o m u l g a t e d e t a i l e d r u l e s 
g o v e r n i n g t h e o p e r a t i o n o f i t s a d j u s t m e n t c e n t e r . S e c t i o n 17A.2(k) 
o f t h e IAPA e x p r e s s l y exempts from r u l e m a k i n g p r o c e d u r e s s t a t e m e n t s 
c o n c e r n i n g " s t u d e n t s e n r o l l e d i n an e d u c a t i o n a l i n s t i t u t i o n . " 
W h i l e we do n o t engage i n f a c t f i n d i n g i n w r i t i n g o f f i c i a l o p i n i o n s , 
we t h i n k i t l i k e l y t h a t t h e environment o f t h e a d j u s t m e n t c e n t e r s 
approaches t h a t o f an e d u c a t i o n a l i n s t i t u t i o n . I f s o , r u l e s g overn
i n g such i n s t i t u t i o n s a re n o t w i t h i n t h e scope o f t h e r u l e m a k i n g p r o 
v i s i o n s o f t h e IAPA p r o v i d e d they f a c e inward t o s t u d e n t s and do not 
a f f e c t t h e r i g h t s o f t h e p u b l i c . Any r u l e s a f f e c t i n g t h e r i g h t s o f 
th e p u b l i c such as t h o s e d e s c r i b i n g v i s i t i n g h o u r s o r a d m i s s i o n s 
p o l i c i e s a re not. exempt, from 'rulemaking, see B o n f i e l d , s u p r a , a t • 

• 843-44. The p u b l i c i s t h e r e f o r e - e n t i t l e d t o an o p p o r t u n i t y t o comment 
upon them b e f o r e t h e i r a d o p t i o n , §17A. 4 ( 1 ) . 
E. D e s c r i p t i o n o f S e r v i c e s 

You query whether t h e IAPA r e q u i r e s t h e Commission t o promulgate 
comprehensive and d e t a i l e d r u l e s d e s c r i b i n g s e r v i c e s a v a i l a b l e . I n 
p a r t i c u l a r , you ask whether t h e Commission must p r o m u l g a t e a r u l e 
d e s c r i b i n g i t s l i b r a r y , i t s l o c a t i o n , i t s h o u r s , l o a n p o l i c i e s , and 
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C. P o l i c y Toward O u t - o f - S t a t e S t u d e n t s 

C h a p t e r 601B.12, Code o f Iowa, 1977, p r o v i d e s t h a t n o n - r e s i d e n t s 
may be a d m i t t e d t o Iowa c e n t e r s f o r t h e b l i n d i f t h e i r p r e s e n c e 
would n o t be p r e j u d i c i a l t o t h e i n t e r e s t s o f r e s i d e n t s and upon such 
terms as "may" be f i x e d by t h e Commission, §601B. 5 ('12) , Code of Iowa, 
1977.- T h i s s t a t u t e , does n o t mandate r u l e m a k i n g ('may" i m p l i e s a power, 
no t a s t a t u t o r y d i r e c t i o n , §4.1(36) ( c ) , t h e C o d e ) , and t h e s u b j e c t 
i s n o t w i t h i n the mandatory o r g a n i z a t i o n a l d e s c r i p t i o n r e q u i r e m e n t s ' 
of §17A.3. The Commission can, i n i t s d i s c r e t i o n , d e c i d e t o admit 
o u t - o f - s t a t e s t u d e n t s on an e n t i r e l y ad hoc, c a s e by case b a s i s , 
v a r y i n g t h e terms o f such a d m i t t a n c e as deemed n e c e s s a r y by t h e 
f a c t s and. c i r c u m s t a n c e s o f each i n d i v i d u a l c a s e , See H i c k s v. P h y s i c a l 
T h e r a p i s t E x a m i n i n g B o a r d , 221 A. 2nd 712 (D.C.), A f f ' d sub, nom., 
Schramm v. P h y s i c a l T h e r a p i s t . E x a m i n i n g Board, 394 F 2d 972 (1967), ' 
c e n t , d e n i e d , 390 U.S. 987 (1968) ( p h y - s i c a l t h e r a p i s t b o a r d may con
s i d e r w a i v e r o f approved s c h o o l r e q u i r e m e n t s on a case by case, b a s i s 
.rather t h a n t h r o u g h r u l e ) . 

A word of c a u t i o n , however, i s a p p r o p r i a t e h a r e . As s t a t e d 
above, th e c h o i c e o f whether t o p r o c e e d by g e n e r a l r u l e o f ad hoc 
d e c i s i o n m a k i n g i s g e n e r a l l y v e s t e d i n t h e d i s c r e t i o n o f t h e agency. 
I t i s p o s s i b l e ^ h o w e v e r r t h a t an agency's d e c i s i o n t o p r o c e e d on a case 
by case b a s i s c o u l d be found t o be an abuse of d i s c r e t i o n . See 
NLRB v. B e l l Aerospace Co., 416 U.S. 267, 2 9 4 ( 1 9 7 4 ) . F o r i n s t a n c e , 
i f many p e r s o n s sought e n t r y t o Iowa f a c i l i t i e s and o n l y l i m i t e d 
p l a c e s were a v a i l a b l e , p r o c e e d i n g on an e n t i r e l y ad hoc b a s i s might 
be s u b j e c t t o a t t a c k . We do n o t , however, have s u f f i c i e n t i n f o r m a 
t i o n t o e x p r e s s an o p i n i o n as t o whether t h e C o i u i r i i s s i o n ' s ad hoc p o l i c y 
approaches t h e b o u n d a r i e s o f r e a s o n a b l e n e s s . 

D. R u l e s G o v e r n i n g O p e r a t i o n o f A d j u s t m e n t C e n t e r s 

You ask whether t h e Commission must p r o m u l g a t e d e t a i l e d r u l e s 
g o v e r n i n g t h e o p e r a t i o n o f i t s a d j u s t m e n t c e n t e r . S e c t i o n 17A.2(k) 
of t h e IAPA e x p r e s s l y exempts from r u l e m a k i n g p r o c e d u r e s s t a t e m e n t s 
c o n c e r n i n g " s t u d e n t s e n r o l l e d i n an e d u c a t i o n a l i n s t i t u t i o n . " 
W h i l e we do not engage i n f a c t f i n d i n g i n w r i t i n g o f f i c i a l o p i n i o n s , 
we t h i n k i t l i k e l y t h a t t h e environment o f t h e a d j u s t m e n t c e n t e r s 
approaches t h a t o f a n • e d u c a t i o n a l i n s t i t u t i o n . I f s o , r u l e s g o v e r n 
i n g such i n s t i t u t i o n s are n o t w i t h i n t h e scope o f t h e r u l e m a k i n g p r o 
v i s i o n s o f t h e IAPA p r o v i d e d they f a c e i n w a r d t o s t u d e n t s and; do not 
a f f e c t t h e r i g h t s o f t h e p u b l i c . Any r u l e s a f f e c t i n g t h e r i g h t s o f 
t h e p u b l i c such as t h o s e d e s c r i b i n g v i s i t i n g h o u r s o r a d m i s s i o n s 
p o l i c i e s are not. exempt from r u l e m a k i n g , see B o n f i e l d , s u p r a , a t • 
843-44. The p u b l i c i s therefore- e n t i t l e d "to an o p p o r t u n i t y t o comment 
upon them b e f o r e t h e i r a d o p t i o n , §17A.. 4(1) . 
E. D e s c r i p t i o n o f S e r v i c e s 

You query whether t h e IAPA r e q u i r e s t h e Commission t o promulgate 
comprehensive and d e t a i l e d r u l e s d e s c r i b i n g s e r v i c e s a v a i l a b l e . I n 
p a r t i c u l a r , you ask whether t h e Commission must p r o m u l g a t e a r u l e 
d e s c r i b i n g i t s l i b r a r y , i t s l o c a t i o n , i t s h o u r s , l o a n p o l i c i e s , and 
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and a v a i l a b i l i t y o f m a t e r i a l s . 

A g a i n , beyond what would be c o n t a i n e d i n a r u l e d e s c r i b i n g 
t h e o r g a n i z a t i o n w h i c h s t a t e s i t s g e n e r a l c o u r s e and methods of 
o p e r a t i o n s , t h e IAPA does n o t mandate r u l e - m a k i n g o u t l i n i n g t h e sub
s t a n c e o f what an agency does. , B u t , w h i l e t h e Commission may 
o p e r a t e i t s l i b r a r y on an ad hoc b a s i s , a d m i n i s t r a t i v e c o n v e n i e n c e 
s t r o n g l y s u g g e s t s the e x i s t e n c e o f g e n e r a l l y a p p l i c a b l e p o l i c i e s , 
See., i . e . 560-1, I..A.C. ( L i b r a r y Department). Such . s t a t e m e n t s , 
even though not c r a f t e d t o comply w i t h §17A.3(1)(a) and ( b ) , but 
o n l y t o f u r t h e r r a t i o n a l a d m i n i s t r a t i o n , must be p r o m u l g a t e d p u r - , 
s u a n t t o t h e r u l e - m a k i n g p r o c e d u r e s o f the IAPA, §17A.4. Any 
agency s t a t e m e n t of g e n e r a l a p p l i c a b i l i t y t h a t "implements, i n t e r 
p r e t s , o r p r e s c r i b e s law o r p o l i c y , o r t h a t d e s c r i b e s t h e o r g a n i z a 
t i o n , p r o c e d u r e , o r . p r a c t i c e r e q u i r e m e n t s of any agency," must run 
the* g a u n t l e t o f t h e n o t i c e and comment p r o c e d u r e s f o r r u l e - m a k i n g , , 
o u t l i n e d i n t h e IAPA. Thus., i f t h e Commission, has c a s t i t s imp.rimat 
on g e n e r a l s t a t e m e n t s o f p o l i c y i n any b u l l e t i n s , manuals o r i n 
t e r p r e t i v e documents r e l a t i n g t o t h e p u b l i c ' s use o f l i b r a r y 
f a c i l i t i e s o r any o f t h e s u b j e c t s r a i s e d i n y o u r o p i n i o n r e q u e s t , 
t h e s e s t a t e m e n t s must be p r o m u l g a t e d as r u l e s , see B o n f i e l d , - supra., 
a t 827. We.are c o n f i d e n t t h a t upon t h e r e l e a s e of t h i s o p i n i o n , 
t h e Commission w i l l examine i t s f i l e s t o d e t e r m i n e whether any such 
s t a t e m e n t s e x i s t , and w i l l p r o c e e d t o p r o p e r l y p r o m u l g a t e them as 
r u l e s a c c o r d i n g t o t h e IAPA n o t i c e and comment p r o c e d u r e s , §17A. 1. 

I I I . 

You ask whether t h e Commission's s t a n d i n g r e q u i r e m e n t s f o r de- • 
c l a r a t o r y r u l i n g s v i o l a t e t h e IAPA. R u l e 3.2 o f t h e Commission 
s t a t e s , i n r e l e v a n t p a r t : 

Any p e r s o n may p e t i t i o n t h e d i r e c t o r f o r a d e c l a r a t o r y 
r u l i n g when i t i s d e m o n s t r a t e d t h a t t h e l a c k o f s uch 

. . r u l i n g w o u l d s u b s t a n t i a l l y j e o p a r d i z e t h e p e t i t i o n e r ' s 
b u s i n e s s , p l a c e t h e p e t i t i o n e r i n imminent p e r i l , o r 
have s u b s t a n t i a l d e t r i m e n t a l e f f e c t on t h e p u b l i c i n t e r e s t 

The IAPA does n o t c o n t a i n a s t a n d i n g r e q u i r e m e n t f o r d e c l a r a 
t o r y r u l i n g s . S e c t i o n 17A(9) s i m p l y s t a t e s t h a t each agency " s h a l l 
p r o v i d e by r u l e f o r t h e f i l i n g and prompt d i s p o s i t i o n o f p e t i t i o n s 
f o r d e c l a r a t o r y r u l i n g s as t o t h e a p p l i c a b i l i t y o f any s t a t u t o r y 
p r o v i s i o n s , r u l e o r o t h e r w r i t t e n s t a t e m e n t o f law o r p o l i c y d e c i 
s i o n o f t h e agency. The q u e s t i o n r e m a i n s , however, whether t h e 
Commission's r u l e i s " u n r e a s o n a b l e , a r b i t r a r y , c a p r i c i o u s o r 
c h a r a c t e r i z e d by an abuse o f d i s c r e t i o n o r a c l e a r l y u n w a r r a n t e d 
e x e r c i s e o f d i s c r e t i o n . " §17A.19(g). 

D e c l a r a t o r y r u l i n g s from an a d m i n i s t r a t i v e agency a r e u s e f u l 
f o r a v a r i e t y o f r e a s o n s . The c o s t o f d e c l a r a t o r y r u l i n g , o f c o u r s e 
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can make f i n a l d e c i s i o n s i n c o n t e s t e d cases on b e h a l f o f t h e 
agency. A c o n t e s t e d case i s . a p r o c e e d i n g " i n w h i c h th e l e g a l 
r i g h t s , d u t i e s , o r p r i v i l e g e s o f a p a r t y are r e q u i r e d by C o n s t i 
t u t i o n o r s t a t u t e to be d e t e r m i e n d by an agency a f t e r an o p p o r t u n i t y 
f o r an e v i d e n t i a r y h e a r i n g . " . §17A.2(2). .Since' no . p r o v i s i o n o f 
s t a t e law r e q u i r e s t h e Commission t o h o l d e v i d e n t i a r y h e a r i n g s , 
you a r e p r i m a r i l y r e f e r r i n g to d e c i s i o n s where such a h e a r i n g 
i s c o n s t i t u t i o n a l l y r e q u i r e d i n o r d e r to comport w i t h due p r o c e s s . 
T h i s w o u l d i n c l u d e , f o r i n s t a n c e , an a c t i o n t o suspend o r 
r e v o k e a l i c e n s e where c o n s t i t u t i o n a l l y p r o t e c t e d p r o p e r t y o r 
l i b e r t y i n t e r e s t s are a t s t a k e , or a -decision- t o w i t h d r a w im
p o r t a n t government b e n e f i t s where, by s t a t u t e , r u l e , , o r p r a c t i c e , 
t h e r e c i p i e n t had more th a n a "mere e x p e c t a n c y " t h a t t h e government 
w o u l d c o n t i n u e t o p r o v i d e the b e n e f i t s . See g e n e r a l l y , .In r e 
B u f f a l o , 380'U.S. 544 ( 1 9 6 8 ) ( o c c u p a t i o n a l 1icensesT7~Go1dberg 
v. K e l l e y , 397 U.S. 254 ( 1 970), P e r r y v. Sinderman, 408 U.S'. 
593 (TP72) (employment) , B i s h o p v. Wood, 426 U:sr~3"41 (1976) (em
p l o y ment) . •. I f any a c t i o n o f t h e Commission impinges on q u a l i f i e d 
i n t e r e s t s , the.IAPA r e q u i r e s t h a t t h e p r e s i d i n g o f f i c e r a t t h e 
e v i d e n t i a r y h e a r i n g be the agency, o r one or more members o f 
a multi-member agency, or an a d m i n i s t r a t i v e h e a r i n g . o f f i c e r 
c o v e r e d by the. m e r i t employment system. §17A.11(1). I n . s u c h 
c a s e s , i f t h e y e x i s t , the d i r e c t o r o f the Commission, o r h i s 
d e s i g n e e , cannot p r o p e r l y s i t as t r i a l examiner. 

I n c o n c l u s i o n , we f i n d t h a t t h e r u l e s o f the Commission 
o f t h e B l i n d do n o t comport w i t h t h e Iowa A d m i n i s t r a t i v e P r o c e d u r e 
A c t i n a t l e a s t two r e s p e c t s . I n o r d e r t o b r i n g i t s r u l e s i n t o 
c o m p l i a n c e , th e Commission s h o u l d : 

1) p r omulgate a r u l e w h i c h a d e q u a t e l y d e s c r i b e s t h e 
o r g a n i z a t i o n and i t s g e n e r a l c o u r s e and method o f 
o p e r a t i o n ; 

2) promulgate an amended r u l e w h i c h r e l a x e s i t s u n d u l y 
s t r i n g e n t s t a n d i n g r e q u i r e m e n t f o r d e c l a r a t o r y r u l i n g s . 

Beyond t h i s , t h e Commission s h o u l d s e a r c h i t s f i l e s and 
i n i t i a t e n o t i c e and comment r u l e m a k i n g p r o c e e d i n g s f o r e v e r y 
s t a t e m e n t o f g e n e r a l a p p l i c a b i l i t y i t has adopted t h a t a f f e c t 
t h e r i g h t s o f t h e p u b l i c . We a l s o recommend t h a t t h e Commission 
f o r t h e B l i n d , l i k e a l l a g e n c i e s i n s t a t e government, keep 
a b r e a s t o f r a p i d l y d e v e l o p i n g due p r o c e s s d o c t r i n e t o i n s u r e 
t h a t t h e agency's r u l e s comply w i t h the d i c t a t e s o f §17A.ll 
o f th e IAPA. 

V. 

'BRENT R. APPEAL 
F i r s t Assistant A t t o r n e y G e n e r a l 



MUNICIPALITIES: I n c o m p a t i b i l i t y — 16 U.S.C. §§1701, 1704; 
§362.5, t h e Code, 1979. Based upon the f a c t s o f t h i s c a s e , 
a c i t y p a r k commissioner cannot a l s o occupy t h e p o s i t i o n o f 
a Youth C o n s e r v a t i o n Corps camp d i r e c t o r f o r t h a t c i t y where 
t h e Park Commission has s u p e r v i s o r y power o v e r t h e YCC p r o j e c t . 
(Blumberg t o Nystrom, S t a t e S e n a t o r , 3/29/79) #79-3-12CU) 

The H o n o r a b l e John Nystrom .. . March 29, 1979 
S t a t e S e n a t o r 
L O C A L 

Dear S e n a t o r Nystrom: 

You r e q u e s t e d an o p i n i o n f rom t h i s o f f i c e r e g a r d i n g 
t h e Youth C o n s e r v a t i o n Corps. Under your f a c t s , a m u n i c i p a l i t y 
has e s t a b l i s h e d a Y o u t h C o n s e r v a t i o n Corps (YCC) program t h r o u g h 
t h e S t a t e and F e d e r a l Governments. The C i t y P a r k Commission 
a d m i n i s t e r s t h e program f o r t h e c i t y . S t a t e and F e d e r a l f u n d i n g 
c o v e r s 70% o f t h e program, w i t h m u n i c i p a l f u n d s amounting t o 30%. 
A member o f t h e P a r k Commission w i s h e s t o be t h e d i r e c t o r o f t h e 
YCC Camp f o r a s a l a r y . The q u e s t i o n i s w h e ther he c o u l d be t h e 
YCC d i r e c t o r and r e t a i n h i s p o s i t i o n on t h e P a r k Commission. 

The Y o u t h C o n s e r v a t i o n Corps A c t , 16 U.S.C. §§1701-1706 (1976), 
was e s t a b l i s h e d on a temporary b a s i s i n 1970, and became permanent 
by amendments i n 1974. The purpose o f t h e A c t i s t o have y o u t h s 
from a l l backgrounds be g a i n f u l l y employed d u r i n g t h e summer f o r 
t r a i n i n g i n c o n s e r v a t i o n o f n a t i o n a l park and f o r e s t systems. 
T h i s t r a i n i n g i s t o p r e p a r e them f o r t h e " u l t i m a t e r e s p o n s i b i l i t y 
o f m a i n t a i n i n g and managing t h e s e r e s o u r c e s f o r t h e A m e rican 
p e o p l e . " 16 U.S.C. §1701. S e c t i o n 1704 o f t h e A c t e s t a b l i s h e s 
a program of g r a n t s t o t h e v a r i o u s s t a t e s f o r t h e employment o f 
t h e s e y o u t h s t o p e r f o r m t h e same f u n c t i o n s on n o n - f e d e r a l p u b l i c 
l a n d s and w a t e r s . 

The O f f i c e f o r P l a n n i n g and Programming f o r t h e S t a t e o f 
Iowa a d m i n i s t e r s t h e YCC program f o r t h e S t a t e . I t has e s t a b l i s h e d 
r e g u l a t i o n s and g u i d e l i n e s f o r t h e F e d e r a l and S t a t e g r a n t s . 
Under S e c t i o n B o f P a r t 1 o f t h e Supplementary R e g u l a t i o n s and 
P r o c e d u r e s , t h e sub-grantees,, w h i c h a r e d e f i n e d t o i n c l u d e m u n i c i 
p a l i t i e s , s h a l l d e s i g n a t e a permanent employee of t h e s u b - g r a n t e e 
t o s e r v e as t h e p r o j e c t manager. The manager's d u t i e s i n c l u d e 
t h e c o o r d i n a t i o n and i m p l e m e n t a t i o n o f t h e YCC program, and t h e 
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s e l e c t i o n o f t h e YCC s t a f f . One member - of t h e s t a f f s e l e c t e d 
by t h e manager i s t h e YCC camp d i r e c t o r . Under S e c t i o n C ( 3 ) ( b ) 
o f P a r t 1 o f t h e Supplementary R e g u l a t i o n s and P r o c e d u r e s , t h e . 
camp d i r e c t o r i s r e s p o n s i b l e f o r a d m i n i s t r a t i v e s e r v i c e s , 
f i n a n c i a l - m a n a g e m e n t c o n t r o l s , c o n t r a c t s and the l i k e . The 
camp d i r e c t o r i s a l s o r e s p o n s i b l e f o r c a r r y i n g ' o u t work p r o j e c t s 
w h i c h have been -approved by " h i g h e r - o r g a n i z a t i o n a l l e v e l s " . 

S e c t i o n 362.5, t h e Code, 1979, p r o v i d e s t h a t a c i t y o f f i c e r 
o r employee s h a l l not have any i n t e r e s t , d i r e c t o r i n d i r e c t , i n 
any c o n t r a c t o r j o b o f work o r t h e p r o f i t s t h e r e o f o r s e r v i c e s 
t o be f u r n i s h e d o r performed f o r t h e c i t y . A c o n t r a c t i n v i o l a t i o n 
o f t h i s s e c t i o n i s v o i d . S u b s e c t i o n one (1) p r o v i d e s f o r an 
e x c e p t i o n , i t r e a d s : 

The payment o f l a w f u l com
p e n s a t i o n o f a c i t y o f f i c e r 
o r employee h o l d i n g more t h a n 
one c i t y o f f i c e o r p o s i t i o n , 
the h o l d i n g o f w h i c h i s not 
i n c o m p a t i b l e w i t h a n o t h e r p u b l i c 
o f f i c e o r i s n o t p r o h i b i t e d by lav/. 

I n o t h e r words, compensation t o a c i t y o f f i c e r when t h a t o f f i c e r 
h o l d s more t h a n one p o s i t i o n w i t h t h e c i t y i s not p r o h i b i t e d un--(' 
l e s s t h e o f f i c e s a re i n c o m p a t i b l e o r p r o h i b i t e d by law. 

VJe a r e n o t aware o f any s e c t i o n which s p e c i f i c a l l y p r o h i b i t s 
t h i s f a c t s i t u a t i o n . T h e r e f o r e , i f t h e h o l d i n g o f b o t h p o s i t i o n s 
i s p r o h i b i t e d , i t would be so on t h e b a s i s o f i n c o m p a t i b i l i t y . 

The l e a d i n g case on i n c o m p a t i b i l i t y i s S t a t e ex r e l . 
C r a w f o r d v. Anderson, 155 Iowa 271, 136 N.W. 128 (1912). There, 
i t was h e l d (155 Iowa a t 273): 

The p r i n c i p a l d i f f i c u l t y t h a t has 
c o n f r o n t e d t h e c o u r t s i n c a s e s o f. 
t h i s k i n d has been t o d e t e r m i n e what 
c o n s t i t u t e s i n c o m p a t i b i l i t y o f o f f i c e s , 
and the consensus of . j u d i c i a l , o p i n i o n 

' . seems • t o be "that t h e q u e s t i o n must' .be 
d e t e r m i n e d l a r g e l y from a c o n s i d e r a t i o n 
o f t h e d u t i e s o f each, having,- i n so 

• d o i n g , a due r e g a r d t o t h e p u b l i c i n t e r e s t . 
I t i s g e n e r a l l y s a i d t h a t i n c o m p a t i b i l i t y 
does n o t depend upon t h e i n c i d e n t s 
o f t h e o f f i c e , as upon p h y s i c a l i n a b i l i t y 
t o be engaged i n t h e d u t i e s o f b o t h a t 
the same t i m e . B r y a n v. C a t e l l , s u p r a . 
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But that the test of i n c o m p a t i b i l i t y 
i s whether there i s an inconsistency 
i n the functions of the two, as where 
one i s subordinate to the other "and 
subject i n some degree to i t s re
visory power," or where the duties 
of the two o f f i c e s "are inherently 
inconsistent and repugnant." State 
v. Bus, 135 Mo. 338, 36 S.W. 639, 33 
L.R.A. 616; Attorney General v. 
Common Council of Detroit, supra. 
[112 Mich. 145, 70 N.W. 450, 37 L.F..A. 
211]; State v. Goff, 15 R.I. 505, 9 A. 
226, 2 Am.St.Rep. 921. A s t i l l 
d i f f e r e n t d e f i n i t i o n has been adopted 
by several courts. I t i s h e l d that i n 
compatibility of o f f i c e e x i s t s "where 
the nature and duties of the two 
o f f i c e s are such as to render i t im
proper from considerations of public 
p o l i c y , for an incumbent to r e t a i n 
both." 

See also, State ex r e l . LeBuhn v. White, 257 Iowa 660, 133 N.W.2d 
903 (1965). 

The C i t y Park Commissioners i n question are elected. Their 
duties are, i n general, to e s t a b l i s h parks, to provide maintence 
for them, and to h i r e personnel. The C i t y Council budgets the 
money to be expended by the Park Commission. Included i n this 
budget i s an amount to cover the t o t a l cost of the YCC camp. The 
c i t y i s then reimbursed by the State and Federal grants for 70?o 

of the project costs. The Park Commission controls the disburse
ment of the budget by approving a l l b i l l s , incl'uding those h i l l s 
for the YCC Camp, and has warrants drawn for payment. I t also 
sets the s a l a r i e s for the YCC s t a f f , including that of the camp 
director. The camp director orders material and the l i k e through 
the Park Supervisor, who, i n turn, i s supervised by the Park 
Commission. In short, the Park Commission has supervisory power 
over the YCC Camp. Each Park Commissioner receives an annual 
salary of $240.00 for twelve meetings. The camp di r e c t o r i s a 
c i t y employee, and i s covered by c e r t a i n c i t y b e n e f i t s . 

Applying these facts to the several c r i t e r i a set f o r t h i n 
Anderson, we believe that the YCC d i r e c t o r i s subordinate to the 
Park Commission, and subject, i n some degree, to i t s revisory 
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power. -We a l s o f e e l t h a t i t would be a g a i n s t p u b l i c p o l i c y 
f o r t h e same p e r s o n t o h o l d b o t h p o s i t i o n s . A l t h o u g h t h e 
i s s u e o f c o n f l i c t o f i n t e r e s t i s n o t d i s p o s i t i v e o f t h e c e n t r a l 
i s s u e , t h e f o l l o w i n g language from W i l s o n v. Iowa C i t y , 16 5 
N.W.2d 813, 822 (Iowa 1969) i s a p p l i c a b l e : -

These r u l e s , [ c o n f l i c t o f i n t e r e s t ] 
whether common law o r s t a t u t o r y , -
a r e based on m o r a l p r i n c i p a l s and 
p u b l i c p o l i c y . They demand c o m p l e t e 
l o y a l t y t o t h e p u b l i c and seek t o 
a v o i d s u b j e c t i n g a p u b l i c s e r v a n t 
t o t h e d i f f i c u l t and o f t e n i n s o l u b l e , 
t a s k o f d e c i d i n g between p u b l i c d u t y 
and p r i v a t e advantage. 

I t i s n o t n e c e s s a r y t h a t t h e advantage 
be a f i n a n c i a l one. N e i t h e r i s i t 
r e q u i r e d t h a t t h e r e be ^ s h o w i n g t h e 
o f f i c i a l sought o r g a i n e d / s u c h a r e s u l t . 
I t :ai';s t h e p o t e n t i a l f o r c o n f l i c t o f 
i n t e r e s t w h i c h the law d e s i r e s t o a v o i d . [Emphasis added] 

A c c o r d i n g l y , we are o f t h e o p i n i o n t h a t t h e above f a c t s 
c o u l d f a l l w i t h i n t h e p r e s c r i p t i o n s of t h e law on i n c o m p a t i b i l i t y . 
I f so, by a c c e p t i n g t h e l a t t e r p o s i t i o n t h e f o r m e r i s i p s o f a c t o 

LeBuhn v. W h i t e , s u p r a . vaca - ;ed. See S t a t e ex r e l , 

V e r y t r u l y y o u r s , 

A s s i s t a n t ZvLtorney G e n e r a l 

LMB:jkt 



SCHOOLS: Art. I l l , §31, Constitution of Iowa. §§274.1, 274.7, 
279.8, Code of Iowa (1979). Commercial photographers on school 
grounds. The school board of directors may permit commercial 
photographers to photograph students on school property. (Condon 
to Menke, State Representative, 4/27/79) #79-4-32CL) 

Honorable Lester D. Menke A p r i l 27, 1979 
State Representative 
State Capitol 
L O C A L 

Dear Representative Menke: 

This l e t t e r i s i n response to your request for an 
opinion regarding commercial photographs which are taken 
and sold i n Iowa public schools. You expressed the following 
concern: 

The schools do use many of the 
pictures for a year book. I 
have concern with the use of 
the building as a studio, having 
pupils take pictures home for pur
chase by t h e i r parents and d i s 
rupting the schools operations by 
taking the pictures during school 
hours. 

Section 274.1, Code of Iowa, (1979), gives to the school 
d i s t r i c t the following power: 

Each school d i s t r i c t s h a l l con
tinue a body p o l i t i c as a school 
corporation, unless changed as 
provided by law, and as such may 
sue and be sued, hold property, 
and exercise a l l the powers 
granted by law, and s h a l l have 
exclusive j u r i s d i c t i o n i n a l l 
school matters over the t e r r i t o r y 
therein contained. 

The board of d i r e c t o r s conducts the a f f a i r s of the school 
d i s t r i c t pursuant to Section 274.7. The board's powers and 
duties are set for t h i n Chapter 279, i n c l u d i n g the following 
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language of Section 279.8: 

The board s h a l l make rules for i t s 
own government and that of the d i r e c t o r s , 
o f f i c e r s , teachers and pupils, and - -
for the care of the schoolhouse, grounds, 
and property of the school corpora
t i o n , and a i d i n the enforcement of 
the same, and require the performance 
of duties by ...said persons imposed 
by law and the r u l e s . 

The Iowa Supreme Court has ruled that a school board of 
d i r e c t o r s has broad d i s c r e t i o n i n the management of school 
a f f a i r s . In Kinzer v. Directors of Independent School D i s t r i c t 
of Marion, 129 Iowa 441, 105 N.W. 686, 687 (1906), the Supreme 
Court concluded as follows: 

. . . that the court should hesitate 
to i n t e r f e r e with the regularly 
constituted school a u t h o r i t i e s 
and t h e i r management of the 
scholars which are placed under 
t h e i r charge. The Legislature 
i s expressly authorized to provide 
for the educational i n t e r e s t s of 
the state, i n such manner as seem 
best and proper. See a r t i c l e 9 of 
section 15 of the state Constitution. 
And i n the exercise of t h i s power 
school d i s t r i c t s have been created, 
authorized to have exclusive j u r i s 
d i c t i o n i n a l l school matters over 
t h e i r respective t e r r i t o r i e s . Code, 
Section 2743. I t i s further pro
vided that the a f f a i r s of each school 
corporation s h a l l be conducted by a 
board of d i r e c t o r s . . . . And the 
d i r e c t o r s are, . . . expressly 
authorized to make and enforce r u l e s . 
I t was p l a i n l y intended, therefore, 
that the management of school a f f a i r s 
should be l e f t to the d i s c r e t i o n of 
the board of d i r e c t o r s , and not to the 
courts, and we ought not to i n t e r f e r e 
with the exercise of d i s c r e t i o n on the 
part of a school board as to what i s a 
reasonable and necessary rule, except 
i n a p l a i n case of exceeding the power 
conferred. 
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Another Iowa case involved an attempt to enjoin a 
school board from conducting a savings program. The Iowa 
Supreme Court refused to i n j o i n an a c t i v i t y that the school 
board had decided would benefit the students, s t a t i n g : 

Under our statutes, school d i s 
t r i c t s are corporate bodies and 
have "exclusive j u r i s d i c t i o n i n 
a l l school matters" i n the t e r 
r i t o r y covered by them, and are 
authorized to "exercise a l l the 
powers granted by law." . . . 
[I]f the action of the board i s 
within the power conferred upon 
i t by the l e g i s l a t u r e and per
tains to a matter i n which the 
board i s vested with authority 
to act, then the courts cannot 
review the action of the board 
and c a l l i n question the manner 
of the exercising of the d i s c r e 
t i o n of the board i n regard to 
a subject-matter over which i t 
has j u r i s d i c t i o n . 

Security National Bank of Mason C i t y v. Bagley, 202 Iowa 701, 
210 N.W. 947, 949 (1926). 

In a more recent case, Board of Dir. of Ind. School 
D i s t r i c t of Waterloo v. Green, 147 N.W.2d 854, 857 (Iowa 1967), 
the Iowa Supreme Court described the authority of the school 
board as follows: 

The operation of the public 
schools of t h i s state under 
and i n accord with applicable 
statutes i s c l e a r l y vested i n 
the duly elected d i r e c t o r s of 
the various l o c a l school boards. 
This includes authority to adopt 
rules for i t s own government and 
that of a l l i t s pupils. School 
boards are charged by law with 
the important and at times d i f 
f i c u l t task of operating our 
public schools. In so doing 
they are permitted to formulate 
rules for t h e i r own government 
and that of a l l pupils. 
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The school board of d i r e c t o r s i s entrusted by the l e g i s 
lature with the r e s p o n s i b i l i t y of conducting the school's 
a f f a i r s . This grant places within the power and j u r i s d i c t i o n 
of the school board the determination of whether or not to 
engage a commercial photographer to take pictures of students 
at the school. Of course, the school board.could not so con
t r a c t with the photographer i f the a c t i v i t y was prohibited. 

A r t i c l e III (Section 31) of the Iowa Constitution p r o h i b i t s 
the use of public property for a private purpose. The Iowa 
Supreme Court has said that the term "public purpose" cannot 
be defined p r e c i s e l y , but i n Dickinson v. Porter, 240 Iowa 393, 
35 N.W.2d 66 (1948), the Court d i d rule that the term was not 
to be construed narrowly. 

In Love v. C i t y of Pes Moines, 210 Iowa 90, 230 N.W. 373, 
376 (1930), a claim by a contractor against the c i t y council 
was denied. The contractor sought payment for the loss he i n 
curred when his work for the c i t y was interrupted by the federal 
government's request for use of his equipment i n the construction 
of Camp Dodge. The c i t y had paid i n f u l l the contractor for the 
work he d i d for the c i t y . The Court rejected his claim, concluding 
that payment would be "a p r i v a t e g i f t without public b e n e f i t i n 
any sense." 

Therefore, i f allowing the commercial photographer to take 
pictures at the school i s s o l e l y for the photographer's benefit, 
without any public benefit, i t would be contrary to the con
s t i t u t i o n a l p r o v ision. As observed i n Dickinson v. Porter, supra, 
courts do not construe narrowly "public purpose". The courts 
have found a public purpose i n such a c t i v i t i e s as the appropria
t i o n of public funds for a u n i v e r s i t y president's inauguration 
ceremony i n Board of Regents of University, Etc. v. Frohmiller, 
208 P.2d 833 (Ariz. 1949), and for a r t i f i c i a l flowers to decorate 
l e g i s l a t i v e chambers i n Schwartz v. Jordan, 311 P.2d 845 (Ariz. 
1957). Although these appropriations may not be those which would 
be accepted without question as a public purpose, as would be funds 
for public schools, a i r p o r t s , public highways, etc., the courts 
have found that the a c t i v i t i e s benefit the public. 

S i m i l a r l y , public benefit can be found i n the s i t u a t i o n 
you have posed regarding photographers taking pictures of 
students on school property. As you have pointed out, these 
pictures are used for school yearbooks. These pictures are ex
changed by students to become keepsakes of school days. And, the 
a c t i v i t y provides parents with an opportunity to have t h e i r 
children's picture taken without having to make arrangements and 
transport the c h i l d r e n to a photographer's studio. 
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Moreover, courts look at the o v e r a l l use of the property 
to determine i f i t i s being used f o r public, rather than private, 
purpose. In B a z e l l v. City of C i n c i n n a t i , 233 N.E.2d 864 (Ohio 
1968) , an injunction was sought to prevent the c i t y from erecting 
and maintaining a stadium because the stadium allegedly was "de
signed to p e c u l i a r l y benefit a few individ u a l s rather than the 
public i n general." The Ohio Constitution requires public pro
perty to be used exclusively for a public purpose. The Ohio 
Supreme Court ruled that the construction of the stadium, the 
provision of parking space adjacent to the stadium, and the sale 
of advertising space on the scoreboard were a l l for public purpose. 
Regarding the advertising, the Court stated at p. 870: 

As to the sale of advertising space 
on the scoreboard, t h i s obviously w i l l 
be i n c i d e n t a l to the to the operation 
of the stadium and would not prevent 
the proposed operation of the stadium 
by Cincinnati from being authorized as 
involving generally a public purpose. 
See, Carney v. Ohio Commission (1958), 
167 Ohio St. 273, 147 N.E.2d 857 
(holding " a l l . . . property . . . 
comprising . . . Ohio Turnpike . . . 
and a l l concomitants connected with 
i t s . . . operation . . . including 
the parts of plazas leased or rented 
to private persons and where food or 
drink are supplied and gasoline, o i l 
and motor accessories are furnished . . . 
although at a p r o f i t . . . used exclusively 
for a public purpose.") (Emphasis added.) 
See also C i t y of Toledo v. Jenkins (1944), 
143 Ohio St. 141, 54 N.E.2d 656. 

The F l o r i d a Supreme Court reached a s i m i l a r r e s u l t i n Dade 
County v. Pan American World Airways, Inc., 257 So.2d 505 (Florida 
1973) . The county sought to c o l l e c t taxes from the defendant on 
the portion of the public a i r p o r t i t leased. Public property used 
exc l u s i v e l y for a public purpose was exempt from the tax. The 
Court held that the public property leased by the a i r l i n e was tax-
exempt because i t was an i n c i d e n t a l part of the o v e r a l l a i r p o r t 
which was used for a public purpose. The Court stated at p. 512: 

Under our decisions "public purposes" 
are projects p r i m a r i l y and predominantly 
for the public b e n e f i t even though there 
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may be some i n c i d e n t a l private 
purpose, too. In t h i s connection, 
i t must be kept i n mind that upon 
concluding that the project meets 
the t e s t of a "public purpose," such 
an i n c i d e n t a l private purpose as here 
necessarily loses i t s i d e n t i t y as a 
private matter and i s merged within the 
term "public purpose." In other words, 
"public purpose" i s a l e g a l concept 
encompassing inconsequential private 
purposes. 

Applying t h i s doctrine, use of school property by a photo
grapher . i s not inconsistent with the Iowa Constitution because 
use of public property for a public school i s a public purpose 
and the photgraphy sessions would be merely a use for a private 
purpose i n c i d e n t a l to the use f o r a public purpose. Of course, 
the photographing of the school c h i l d r e n may be a public purpose 
i n i t s e l f . E i t h e r way, the requirement of A r t i c l e III (Section 31) 
of the Iowa Constitution i s met. Therefore, we conclude that i t 
i s within the power of the school board to permit a commercial 
photographer to take pictures of students on school property. 

Very t r u l y yours, 

Marie A. Condon 
Assistant Attorney General 

MAC:jkt 



COURTS: Witness Fees for Police O f f i c e r s — §622.71, the 
Code, 1979. Where a p o l i c e o f f i c e r i s paid by the c i t y for 
t e s t i f y i n g during o f f duty hours, the o f f i c e r i s not e n t i t l e d 
to witness fees. (Blumberg to M i l l e r , State Senator, 4/26/79) 
#79-4-30 tC) 

The Honorable Charles M i l l e r A p r i l 26, 1979 
State Senator 
LOCAL 

Dear Senator M i l l e r : 

You have requested an opinion on witness fees for 
p o l i c e o f f i c e r s . The c o l l e c t i v e bargaining agreement between 
the p o l i c e o f f i c e r s and the c i t y i n question requires the c i t y 
to pay the o f f i c e r s for t e s t i f y i n g during off-duty hours. You 
ask whether the o f f i c e r s can also receive witness fees. 

Section 622.71, the Code, 1979, provides: 

No peace o f f i c e r who receives a regular 
salary, or any other public o f f i c i a l s h a l l , 
i n any case, receive fees as a witness for 
t e s t i f y i n g i n regard to any matter coming 
to h i s knowledge i n the discharge of h i s 
o f f i c i a l duties i n such, case i n a court i n 
the county of his residence, except police, 
o f f i c e r s who are c a l l e d as witnesses, when 
not on duty. 

We can f i n d no court decisions on t h i s section. Previous 
opinions from t h i s o f f i c e concerned only "other public o f f i c i a l s , " 
not p o l i c e o f f i c e r s , who are precluded from receiving witness, 
fees i n a l l circumstances concerning t h e i r o f f i c i a l duties. 
See 1936 OAG 419; 1942 OAG 43, 19.42 OAG 135, and 1964 OAG 1Q9. 
We, however, are now concerned with the l a s t part of that section: 
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"except p o l i c e o f f i c e r s who are c a l l e d as witnesses when 
not on duty." 

The key i s what i s meant by "on duty". There are 
many cases which concern that phrase and either concern the 
Hours of Service of Railway Employees Act, under Federal law", 
or interpretations of insurance p o l i c i e s . The questions i n 
both dealt with meal and r e s t times and the physical or bodily 
presence i n addition to a c e r t a i n amount of freedom for the 
performance of duties. See, Missouri, K. & T.: Ry. Co. v. 
United States, 231 U.S. 112, 58 L.Ed. 144, 34 S.Ct. 26 (.1913).; 
United States v. Mississippi: Export Railroad Company, 321 F.2d 
583 (5th C i r . 19 63); United States v. Detroit, T. & I. R. Co., 
315 F.2d 802 (1963); United States v. New York N.H. & H.R. Co., 
274 F. 321 (1st C i r . 1921); United States v. Chicago & N.W. Ry. 
Co., 219 F. 342 (W.D. Mich. 1914); United States v. Denver & 
R. G. R. Co., 197 F. 629 (D.N.M. 1912); United States v. 
Chicago, M. & P.S. Ry. Co., 195 F. 783 (W.D. Wash. 1912),;' United 
States v. I l l i n o i s Cent. R. Co., 180 F. 630 (N. D. Iowa 19.1 Q1; 
Boesky Bros. Twelfth StV Corp. v. United States. FY & G. Co., 
267 Mich. 628, 255 N.W. 307 (19341; and, Brown v. Pere Jlarquette 
Ry. Co., 237 Mich. 530, 213 N.W. 179 (1927). With, the exception 
of the I l l i n o i s Central case, there was no discussion regarding 
payment of wages. In that case, the court held that the employee 
i n question was on duty during a 30~minute period before, h i s 
normal working hours when he was performing tasks-. The. court 
stated that i t made no di f f e r e n c e whether fie was- paid f o r that 
time. We do not believe, however, that such a statement about 
pay can be used to indicate that payment Is not a c r i t e r i o n , for 
determining when a person i s on duty. 

The obvious purpose of the exception for p o l i c e 
o f f i c e r s not on duty within §622.71 was to provide them compen
sation f o r testimony and court time on t h e i r days off.. P o l i c e 
o f f i c e r s , as part of t h e i r o f f i c i a l duties, t e s t i f y i n court on 
matters of which they have personal knowledge. These, include 
criminal investigations, the evidence of which, i s necessary, and 
also t r a f f i c i n vestigations, among other things. Since testimony 
i s so often given during t h e i r normal working days, the collection, 
of witness fees would r e s u l t i n the. p o l i c e officers- being paid 
twice for the duty. I t i s not the same when the. o f f i c e r s - are 
not on duty. 
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The c o l l e c t i v e bargaining agreement i n question 
changes t h i s . I t provides that an o f f i c e r required to t e s t i f y 
during off-duty hours s h a l l be paid a minimum of one hour's 
pay at the overtime rate. In other words, such testimony i s 
considered overtime. The fac t that the o f f i c e r i s paid a wage 
for a duty (testimony) i s an i n d i c a t i o n that the o f f i c e r i s -
considered to be on duty during that time period. Therefore, 
witness fees would not be av a i l a b l e . To hold otherwise, would 
permit the o f f i c e r to be paid twice for the same. duty. 

Accordingly, we are of the opinion, that where, a 
po l i c e o f f i c e r i s paid by the c i t y for t e s t i f y i n g during o f f -
duty hours at an overtime rate, the o f f i c e r is not e n t i t l e d 
to witness fees. We need not reach your second question.. 

Very t r u l y yours, 

LMB:pml 



ADMINISTRATIVE LAW: Practice of Chiropractic. §§17A.4, 17A.8, 
17A.19, 151.1,' Code of Iowa (1979). Proposed rules 141.1(6) 
and 141.1(17), published i n 1 Iowa Administrative B u l l e t i n , No. 19 
(21 Feb. 1979), exceed the rule-making authority of the Board of 
Chiropractic Examiners (Schantz tx> Iowa Administrative Rules Review 
Committee, 4/26/79) #79-4-29 C 

A p r i l 26, 1979 

Iowa Administrative Rules Review Committee 
State Capitol 
LOCAL 
Dear Senators and Representatives: 

You have requested an opinion of the Attorney General con
cerning the l e g a l i t y of certain administrative rules proposed by 
the Board of Chiropractic Examiners which r e l a t e to the practice 
of c h i r o p r a c t i c . 

1 You should be advised that t h i s o f f i c e i s currently represent
ing the State of Iowa i n actions brought by the Department of 
Health against two chiropractors which involve issues 
r e l a t e d i n a broad sense to the issues presented by t h i s 
opinion. O r d i n a r i l y , i t w i l l be our po l i c y to r e f r a i n from 
issuing opinions on p a r t i c u l a r questions pending i n l i t i g a 
t i o n , e s p e c i a l l y i f t h i s o f f i c e i s a party. Here, however, 
the precise issues being l i t i g a t e d are not presented by your 
request and, of course, they a r i s e i n a quite d i f f e r e n t con
text. Nonetheless, we f e e l you should be made aware of our 
other involvement. 
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These proposed rules appear under notice i n 1 Iowa Administrative 
B u l l e t i n , No. 19 (21 Feb. 1979), and provide i n pertinent part: 

141.1(6) "the practice of chirop r a c t i c " s h a l l 
mean holding oneself out as being able to 
diagnose, treat or prescribe for human disease, 
pain, i n j u r y , deformity or physical or mental 
condition, and who s h a l l e i t h e r o f f e r or under
take, by means or methods founded on a s c i e n t i 
f i c c h iropractic basis, diagnose, treat or 
prescribe for human disease, pain, i n j u r y or 
deformity or physical or mental condition. 
141.1(17) "Chiropractic practice Acts" s h a l l 
mean chapters 135, 148, 148A, 147, 150, 150A, 
151, Code of Iowa. 

Your question i s whether these provisions exceed the statutory 
rule-making authority granted the agency. Under the j u d i c i a l review 
provisions of the Iowa Administrative Procedure Act, agency action 
may be challenged on the ground that i t i s " i n excess of the statu
tory authority of the agency." Section 17A.19(8)(b), Code of 
Iowa (1979). This section r e f l e c t s the general p r i n c i p l e that 
administrative rules must be reasonable and cannot c o n f l i c t with 
statutory provisions. I f a rule i s inconsistent with a l e g i s l a t i v e 
enactment, the rule i s " i n excess of the statutory authority of the 
agency." Schmitt v. Iowa Dept. of Soci a l Services, 263 N.W.2d 737, 
744-46 (Iowa 1978) ; Iowa Dept. of Revenue v. Iowa Merit Employment 
Comm'n., 243 N.W.2d 610, 615-16 (Iowa 1976). 

Rule-making authority with respect to the examining boards i s 
provided by §147.76, Code of Iowa (1979): 

"The examining boards of the various professions 
s h a l l promulgate a l l necessary and proper rules 
to implement and int e r p r e t the provisions of t h i s 
chapter and chapters 148, 148A, 148B, 149, 150, 
151, 152, 153, 154, 154A, 154B, 155 and 156." 

What i s conferred i s the authority to " i n t e r p r e t " and to "implement" 
various statutory provisions. "Interpret" i s defined i n Webster's 
Third New International Dictionary (1961), as follows: "to explain 
or t e l l the meaning of: to translate into i n t e l l i g i b l e or f a m i l i a r 
language or terms." "Implement" i s defined i n the same work as 
follows: "to carry out: accomplish, f u l f i l l . . . ; esp. to give 
p r a c t i c a l e f f e c t to and ensure of actual f u l f i l l m e n t by concrete 
measures. . . . Or d i n a r i l y , an "i n t e r p r e t a t i v e r u l e " would consist 
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of d e f i n i t i o n s of statutory terms designed to make them more speci
f i c or precise. In our judgment, i t would be an unusual p r a c t i c e 
for an agency to issue an i n t e r p r e t a t i v e rule defining terms that 
are already defined by statute, except insofar as the terms of the 
statutory d e f i n i t i o n s themselves require additional e x p l i c a t i o n . 
Thus, the s p e c i f i c rule-making authority granted the Board of 
Chiropractic Examiners i s not at a l l extraordinary and i s subject 
to the general p r i n c i p l e that rules must be consistent and not i n 
c o n f l i c t with relevant statutory provisions. 

Proposed rul e 141.1(6) i s a d e f i n i t i o n of "the practice of 
ch i r o p r a c t i c . " Section 151.1, Code of Iowa (1979), also defines 
the practice of ch i r o p r a c t i c , i n the following terms: 

"Chiropractic" defined. For the purpose of th i s 
t i t l e the following classes of persons s h a l l be 
deemed to be engaged i n the practice of chiro
p r a c t i c : 
1. Persons p u b l i c l y professing to be chiropractors 
or public professing to assume the duties incident 
to the practice of c h i r o p r a c t i c . 
2. Persons who treat human ailments by the adjust
ment of the musculo-skeletal structures, p r i m a r i l y 
s p i n a l adjustments by hand, or by other procedures 
i n c i d e n t a l to said adjustments l i m i t e d to heat, 
cold, exercise and supports, the p r i n c i p l e s of 
which chiropractors are subject to examination under 
the provisions of section 151.3, but not as inde
pendent therapeutic means." 

Your f i r s t question, then, becomes whether the rule d e f i n i t i o n 
i s consistent with the statutory d e f i n i t i o n of "the pr a c t i c e of 
ch i r o p r a c t i c . " 

Subsection (1) of §151,1 f u l f i l l s only a formal requirement 
and has no substantive meaning for t h i s purpose. I t i s included 
i n the d e f i n i t i o n to permit invocation of the provisions of §147.2, 
forbidding the practice of a licensed profession without a license. 
Thus, the issue i s whether proposed rule 141.1(6) i s consistent 
with §151.1(2). 

A b r i e f r e c i t a t i o n of the h i s t o r y of §151.1 (2). w i l l provide con
text f o r our analysis. For many years, " c h i r o p r a c t i c " was defined 
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In §151.1 simply as "Persons who treat human ailments by the adjust
ment by hand of the a r t i c u l a t i o n s of the spine or by other 
i n c i d e n t a l adjustment." This provision was interpreted i n the lead
ing case of State v. Boston, 226 Iowa 429, 278 N.W. 291 (1939)." 
Dr. Boston was licensed to practice c h i r o p r a c t i c but not medicine. 
The State of Iowa sought an injun c t i o n against c e r t a i n practices he 
employed which were claimed to be beyond the treatments he was 
authorized to administer. The t r i a l court enjoined Dr. Boston from 
using mechanical or e l e c t r i c a l ' means or modalities i n the practice 
of c h i r o p r a c t i c . The Supreme Court affirmed and, i n addition, f o r 
bad Dr. Boston advising h i s patients with respect to d i e t . In 
support of i t s conclusion, the Court a r t i c u l a t e d i t s basic approach 
to construction of the statute: 

"In t h i s statute i s found the only source of 
defendant's authority to.treat human ailments. 
Likewise therein i s a l e g i s l a t i v e d e f i n i t i o n 
of what such t r e a t i n g of human ailments consists, 
i . e . , adjustment by hand of the a r t i c u l a t i o n s 
of the spine or other i n c i d e n t a l adjustments. 
When defendant professed to use and used modali
t i e s other than those defined i n §[151.1], as 
curative means or methods, the conclusion 
seems avoidable that he was attempting to func
t i o n outside the r e s t r i c t e d f i e l d of endeavor 
to which the Legislature has l i m i t e d the 
practice of c h i r o p r a c t i c . " 

278 N.W. at 292. 
On rehearing, the Court elaborated: 

"The p r a c t i c e of medicine and surgery i s the 
practice of the healing a r t , and, unless some 
r e s t r i c t i o n be placed thereon by the L e g i s l a 
ture, the whole f i e l d of medicine and surgery 
i s open to the p r a c t i t i o n e r . On the other 
hand, the practic e of c h i r o p r a c t i c , although 
recognized as a branch of the healing a r t , i s 
throughout held and considered to be only one 
form of the p r a c t i c e , w i t h i n well-defined 
l i m i t s , of the science of healing, as such 
practice i s defined by Code, §2555. . . . We 
believe that medicine and surgery comprehend 
the whole f i e l d of medicine and materia medica; 
and that i t was the intent of the l e g i s l a t u r e 
that c h i r o p r a c t i c should be merely a form of 
treatment, and that i t must be l a i d down by 
law. Whether or not the l i m i t a t i o n s are pro
per or too r e s t r i c t i v e i s not for t h i s court 
to say." 

284 N.W. 243, 244. 
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In 1974, the General Assembly amended Chapter 151, broadening 
the d e f i n i t i o n of chiropractic. The Supreme Court of Iowa explained 
i t s understanding of the purpose and reach of the new d e f i n i t i o n i n 
Pain v. Pawlewski, 253 N.W.2d. 582, 583 (Iowa 1-977): . . 

"Two schools of thought appear to e x i s t i n Iowa 
as to the scope of c h i r o p r a c t i c , represented 
respectively by the Chiropractic Society of Iowa 
and the Iowa Chiropractic Society. The former 
society holds the t r a d i t i o n a l view that chiro
p r a c t i c i s l i m i t e d to the location and correction, 
by spinal or other i n c i d e n t a l adjustments by hand, 
of subluxated vertebrae which may be impinging 
upon the normal transmission of nerves and a f f e c t 
ing the normal functions of tissues. The l a t t e r 
society would add the use of c e r t a i n 'other 
modalities' -- heat, cold, exercise, and supports --
not as independent therapy but as procedures i n c i 
dental to the adjustments. 'As the Iowa law stood 
at the beginning of 1974, the practice of chiroprac
t i c was l i m i t e d to the more r e s t r i c t e d view espoused 
by the former society, Chiropractic Society of Iowa. 
Code 1973, §161.1(2). The other modalities con
s t i t u t e d part of physical therapy, licensed under 
chapter 148A of the Code. 
More and more Iowa P r a c t i t i o n e r s of c h i r o p r a c t i c , 
however, began to use the other modalities i n c i 
dental to the adjustments. A survey answered by 
507o to 607o of the p r a c t i t i o n e r s disclosed that 
90% of them did so. P r a c t i t i o n e r s using the other 
modalities feared prosecution for i n f r i n g i n g upon 
physical therapy. 
In 1974 the l e g i s l a t u r e passed an act allowing 
c h i r o p r a c t i c p r a c t i t i o n e r s to use the other modali
t i e s under certain circumstances." 

By way of additional background, we note that proposed Rule 
141.1(6) i s quite s i m i l a r to a d e f i n i t i o n of the p r a c t i c e of medi
cine and surgery adopted by the Board of Medical Examiners: 

"135.1(6) 'The practice of medicine and surgery' 
s h a l l mean holding one's s e l f out as being able 
to diagnose, treat, operate or prescribe for 
any human disease, pain, i n j u r y , deformity or 
physical or mental condition and who s h a l l either 
o f f e r or undertake, by any means or methods, to 
diagnose, t r e a t , operate or prescribe for any 
human disease, pain, i n j u r y , deformity or physi
c a l or mental condition." 

IAC 470-135,1(6), 
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This r u l e was upheld i n a previous opinion of t h i s o f f i c e . 
Blumberg to Monroe, State Representative, #78-12-32, Although 
characterized as "unnecessary and mere surplusage," the d e f i n i t i o n 
of the "practice of medicine and surgery" was viewed as consistent 
with j u d i c i a l interpretations of the statutory d e f i n i t i o n (§148.1,) 
1977 Code of Iowa) and merely somewhat more s p e c i f i c . I f the same 
can be said of proposed r u l e 141.1(6), i t should also be upheld. 

We conclude that i t cannot be upheld. In general, by borrow
ing from an approach to the d e f i n i t i o n of "medicine and surgery," . 
the Board i s transplanting from a prac t i c e that i n view of the 
Supreme Court of Iowa, "encompasses a l l the healing a r t s , " subject 
to s p e c i f i c l i m i t a t i o n s , to a p r a c t i c e that h i s t o r i c a l l y has been 
more narrowly l i m i t e d by the l e g i s l a t u r e . 

The d e f i n i t i o n e s s e n t i a l l y gives to the chiropractor the entire 
healing a r t -- diagnose, treat or prescribe for human disease, pain, 
i n j u r y , deformity or physical or mental condition -- modified only 
by reference to "means or methods founded on a s c i e n t i f i c chiro
p r a c t i c b a s i s . " That reference i s a less rather than more s p e c i f i c 
l i m i t a t i o n than i s contained i n §161.1(2). I f i t i s intended to 
mean the same thing i t i s merely surplusage. However, the notion 
of a " s c i e n t i f i c c h i r o p r a c t i c b a s i s " suggests an evolving tech
nology and thus a d e f i n i t i o n of the practice of c h i r o p r a c t i c which 
would expand as the s c i e n t i f i c basis expands, with the i n d i v i d u a l 
p r a c t i t i o n e r , or, perhaps, the Board of Chiropractic Examiners, 
determining whether a s c i e n t i f i c basis now exists for a mode of 
diagnosis or treatment. Such an evolutionary d e f i n i t i o n i n e f f e c t 
exists f o r the practice of medicine. One might w e l l argue that a 
s i m i l a r approach should be adopted f o r the practice of c h i r o p r a c t i c . 
But that argument must be addressed to the l e g i s l a t u r e . As pre
v i o u s l y noted, chapter 151 continues to r e f l e c t the t r a d i t i o n a l 
approach of l i m i t i n g the p r a c t i c e of c h i r o p r a c t i c to expressly 
authorized treatment modalities and those other practices neces
s a r i l y implied by the express authorization. 

That approach cannot be modified by r u l e . In our opinion, 
because proposed rule 141.1(6) may be interpreted as r e f l e c t i n g an 
evolutionary or e l a s t i c approach to the d e f i n i t i o n of the practice 
of c h i r o p r a c t i c , i t i s quite l i k e l y that the courts would hold i t 
" i n excess of statutory authority." 

In holding t h i s proposed d e f i n i t i o n beyond the statutory 
authority of the Board, we do not wish to be understood as sug
gesting there i s no room for legitimate i n t e r p r e t a t i v e r u l e 
making here. We acknowledge that the statutory d e f i n i t i o n of 
c h i r o p r a c t i c i s i n c e r t a i n respects imprecise and incomplete. 
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Within the outer l i m i t s set by the statutory approach to chiroprac
t i c and the Boston decision, the Board could by rule provide useful 
guidance t o - p r a c t i t i o n e r s . 

Your second question relates to proposed r u l e 141.1(17), which 
provides that ' " c h i r o p r a c t i c practice acts' s h a l l mean chapters 135, 
148, 148A, 147, 150, 150A, 151, Code of Iowa.'" The reason for 
including t h i s d e f i n i t i o n i s somewhat obscure; the terms "chiroprac
t i c practice acts," i n the p l u r a l , do not appear elsewhere i n the 
proposed rules . Apparently, the Board included i n i t s d e f i n i t i o n of 
"chirop r a c t i c p r a c t i c e acts," every chapter i n which the terms 
"chiropractor" or " c h i r o p r a c t i c " i s employed. Chapter 135 estab
li s h e s the State Department of Health. Subsection 13 of §135.11, 
Powers and Duties, obligates the Commiss ioner of Health to enforce 
the law r e l a t i v e to the "Practice of Certain Professions A f f e c t i n g 
the Public Health," T i t l e V I I I . Chapter 147, General Provisions 
Regulating Practice Professions, forbids p r a c t i c i n g a profession 
without an appropriate license (§147.2) and establishes the various 
examining boards (§§147.12, 147.13, 147.14.8). Chapters 148, 148A, 
150 and 150A, r e l a t e to the practice of medicine, physical therapy, 
osteopathy and osteopathic medicine and surgery respectively. In 
each case, a provision of those chapters mentions chiropractors simply 
to make clear that, despite some overlap i n treatment modalities, a 
chiropractor need not acquire an ad d i t i o n a l license so long as' the 
modalities are also included w i t h i n the practic e of ch i r o p r a c t i c . 

At t h i s point we see only a p o t e n t i a l problem with the d e f i n i 
t i o n of "ch i r o p r a c t i c practice acts." That problem relates to the 
scope of the rule-making authority of the Board of Chiropractic 
Examiners. Section 147,76 p l a i n l y does not authorize any examining 
board to issue rules i n t e r p r e t i n g or implementing Chapter 135. Any 
such rules should be issued under the imprimatur of the Commissioner 
of Public Health. Section 135,11(15). Moreover, we believe the 
rule-making authority granted by §147.76 should not be interpreted 
to afford general rule-making authority, say, to the board of physi
c a l therapy examiners over the practic e of osteopathy. The 
l e g i s l a t u r e could not have intended to create a s i t u a t i o n i n which a 
member of a profession i s p o t e n t i a l l y subject to c o n f l i c t i n g r u l e s . 
Thus, although under present circumstances i t may appear hyper-
technical, we conclude that proposed rule 14.6.1(17) i s i n excess of 
statutory authority, I f a d e f i n i t i o n of "c h i r o p r a c t i c practice 
acts," i s needed at a l l , i t should not ref e r to Chapter 135 and 
should q u a l i f y any reference to chapters other than 151 by language 
such as "and those provisions of chapters 147, 148, 148A, 150 and 
150A which incorporate by e x p l i c i t or i m p l i c i t reference the pro
vis i o n s of chapter 151." 
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We assume t h i s opinion request i s made i n aid of action con
templated under §17A.8 of the Iowa Administrative Procedures Act. 
Based upon t h i s opinion, or otherwise on grounds provided by law, 
the Administrative Rules Review Committee may f i l e a w ritten objec
t i o n to the r u l e pursuant to §17A.4(4)(a), p r i o r to the e f f e c t i v e 
date of the r u l e . The effect of such an objection i s to cast upon 
the agency, i n any proceeding for j u d i c i a l review or enforcement 
of the r u l e , the burden of proving that the r u l e i s not beyond the 
authority delegated to the agency. The Supreme Court has required 
that such objections must be s u f f i c i e n t l y s p e c i f i c to apprise the 
agency of the nature and scope of the objection. Schmitt v. Iowa 
Dept. of Social Services, 263 N.W.2d 739, 743-44 (Iowa 1978). In 
t h i s instance, the objection would be s u f f i c i e n t l y s p e c i f i c i f i t 
stated that the r u l e was beyond the statutory authority of the 
agency and incorporated t h i s opinion by reference. 

In addition, or i n the a l t e r n a t i v e , the Committee may r e f e r a 
r u l e to the Speaker of the House and the President of the Senate, 
with or without a recommendation that the r u l e be overcome by 
statute. §§17A.8(7)and 17A.8(8), Upon a two-thirds vote of i t s 
members, the Committee may delay the e f f e c t i v e date for 45 days 
while the General Assembly i s i n session, or, i f the r u l e i s delayed 
w i t h i n 21 days preceding the adoption.of a re s o l u t i o n of sine die 
adjournment of a regular session, for a 45-day period which s h a l l 
begin to run upon the convening of the next regular session of the 
General Assembly. §17A.8(9), Code of Iowa (1979). A r u l e whose 
e f f e c t i v e date has been delayed must be referred to the Speaker of 
the House and the President of the Senate, who must, i n turn, refer 
the r u l e to the appropriate standing committees. I f , at the expira
t i o n of the period of delay,.the r u l e has not been disapproved by a 
j o i n t r e s o l u t i o n of the General Assembly approved by the Governor, 
the r u l e s h a l l become e f f e c t i v e . Id. 

In summary, i t i s our opinion that proposed rules 141.1(6) and 
141.1(17), published i n 1 Iowa Administrative B u l l e t i n , No. 19 
(21 Feb. 1979), are subject to challenge on the ground that they 
exceed the rule-making authority of the Board of Chiropractic 
Examiners. The Committee may, i f i t chooses, invoke the procedures 
of §§17A.4 or 17A.8. 

Sincerely, 

Mark E. Schantz 
S o l i c i t o r General 

MES:ab 



COST OF TREATMENT OF SUBSTANCE ABUSER: §§ 125.2(11), 125.47 
125.33, 204.409(2); 321.281, Code of Iowa, 1979. A county 
i s not obligated to pay for treatment of a substance abuser 
who has not established residence within the county even 
though a court ordered the substance abuse treatment as part 
of a sentence i n a criminal case. The Department of Sub
stance Abuse should pay for the cost of care i n t h i s event. 
^(Robinson to Robbins, 4/24/79) #79-4-24CL.) ~ ' 

Mr. Jim P. Robbins A p r i l 24, 1979 
Boone County Attorney 
Boone County Courthouse 
Boone, Iowa 50036 
Dear Mr. Robbins: 

This i s written i n response to your request for an 
Attorney General 1s Opinion with respect to the following 
questions concerning the o b l i g a t i o n of Boone County f o r the 
cost of care and treatment of an i n d i v i d u a l at an a l c o h o l i c 
treatment center: 

1. Is Boone County obligated for treatment of 
the defendant at Powell III Center i n Des 
Moines under Chapter 125 of the Code, and i f 
so, can the money be paid from the county 
mental health and i n s t i t u t i o n fund? 

2. If the county i s not obligated under Chapter 
125, i s the county obligated under p r o v i 
sions of the Court Order, and i f so, does the 
money come from the county mental health and 
i n s t i t u t i o n s fund, the general fund, or the 
court expense fund? 

In our opinion, the county i s not obligated to pay f o r 
treatment of a substance abuser who has not established 
residence within the county even though a court ordered the 
substance abuse treatment as part of the sentence i n a 
criminal case. 

The pertinent facts that you have set out for us are as 
follows: 

The i n d i v i d u a l involved was charged i n Boone County 
with forgery, i n v i o l a t i o n of § 718.1 of the Code, and on 
September 26, 1977, the i n d i v i d u a l was sentenced to a term 
of 120 days i n the Story County J a i l . The Court Order 
sentencing the i n d i v i d u a l contained the following: 
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On the 90th day of h i s incarcer
a t i o n , the defendant s h a l l be released 
to the Powell III Center i n Des Moines, 
Iowa, for a l c o h o l i c treatment and that 
i f defendant suc c e s s f u l l y completes 
the Powell III program, the remaining 
t h i r t y days of h i s sentence s h a l l be 
suspended. 

At the exp i r a t i o n of the 90th day, the i n d i v i d u a l did go to 
Powell III Center i n Des Moines as outlined i n the above-
quoted court order. It further appears i n the information that 
you have furnished us that t h i s i n d i v i d u a l has not resided i n 
Iowa for over one year but has f o r at le a s t part of t h i s time 
been a resident of the State of Minnesota. In any event, i n 
the information you have furnished us, i t appears that t h i s 
i n d i v i d u a l ' s l a s t Iowa address was not i n Boone County, Iowa, 
but i n Story County from approximately 1974 u n t i l sometime i n 
1976. 

We have considered § 321.281, Code of Iowa, second un
numbered paragraph pertaining to operating a vehicle while 
intoxicated or drugged, and § 204.409(2) Code of Iowa, per
taining to the uniform con t r o l l e d substance (Drugs) act. These 
sections provide for court ordered commitments to the same or 
si m i l a r f a c i l i t i e s but under conditions d i r e c t l y r e l a t e d to 
those programs. The facts you presented f a l l within the 
broader area of Chapter 125. 

The provisions of Chapter 125, Code of Iowa, 1977, were 
extensively amended by Chapter 74, Acts of the Sixty-seventh 
General Assembly, f i r s t session. These amendments were i n 
e f f e c t at a l l times material to your questions. For c l a r i t y , 
we s h a l l r e f e r to the 1979 Code which r e f l e c t s these amend
ments. Section 125.33 provides that an i n d i v i d u a l may apply 
for voluntary treatment for substantive abuse at a f a c i l i t y 
providing t h i s care and treatment. We recognize that §§ 125.33( 
and (2) do not provide for court commitments. This does not, 
however, i n our opinion, preclude the a p p l i c a t i o n of Chapter 
125 to the f a c t s you present. Pursuant to the information 
which you have provided us, i t appears that t h i s i n d i v i d u a l was 
not, at the time of his admittance to Powell I I I , a resident of 
the state of Iowa. 

Section 125.2(11) provides i n part: 

11. "Residence" means the place 
where a person resides. For the purpose 
of determining which Iowa county, i f 
any, i s l i a b l e pursuant to t h i s chapter 
fo r payments of costs a t t r i b u t a b l e to 
i t s residents, the following rules s h a l l 
apply: 
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a. I f a person claims an Iowa 
homestead, then the person's residence 
s h a l l be i n the county where that 
homestead i s claimed,.irrespective of 
any other factors. 

b. If paragraph "a" does not apply, 
and the person continuously has been 
provided or has maintained l i v i n g 
quarters within any county of t h i s state 
for a period of not less than one year, 
whether or not at the same l o c a t i o n 
within that county, then the person's 
residence s h a l l be i n that county, 
i r r e s p e c t i v e of other f a c t o r s . However, 
t h i s paragraph s h a l l not apply to 
unemancipated persons under eighteen 
years of age who are wards of t h i s 
state. 

c. If paragraphs "a" and "b" do not 
apply, ...then the person s h a l l be 
u n c l a s s i f i e d with respect to county of 
residence, and payment of a l l costs 
s h a l l be made by the department as 
provided i n t h i s chapter. *** 

We assume that paragraph "a" pertaining to homesteads does 
not apply. S i m i l a r l y paragraph "b" does not apply because 
the person did not provide or maintain l i v i n g quarters 
within the county for a period of not less than a year p r i o r 
to admission to Powell I I I . Thus, paragraph "c" applies 
with the payment of a l l costs by the Department of Substance 
Abuse as provided i n the l a s t two sentences of § 125.47, 
Code of Iowa, 1979, as follows: 

. . . I f the d i r e c t o r finds that the 
residence of a substance abuser at the 
time of admission was i n another state 
or country or that the person i s un
c l a s s i f i e d with respect to residence, 
then the department s h a l l pay for that 
portion of the patient's care, main
tenance, and treatment that the patient's 
county of residence would have been 
l i a b l e to pay. For purposes of t h i s 
section, a " f a c i l i t y " does not include a 
mental health i n s t i t u t e under the 
control of the department of s o c i a l 
services. 
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Thus, i f the substance abuser i s not a resident of 
the county at the time of admission, the Department of 
Substance Abuse should pay for the cost of care. 

SCR/tjb 



STATE OFFICERS AND DEPARTMENTS: Board of Nursing — Advanced 
Education Programs —• §152.5, the Code, 1979. The Board only 
has authority to approve programs granting the i n i t i a l nursing 
degree and advanced programs designed for nurses or which grant 
an advanced nursing degree. (Blumberg to I l l e s , Executive 
Director, Iowa Board of Nursing, 4/20/79) #79-4-22£C) 

A p r i l " 20, 1979 

Mrs. Lynne M. I l l e s , R.N. 
Executive Director 
Iowa Board of Nursing 
L O C A L 

Dear Mrs. I l l e s : 

You requested an opinion from t h i s o f f i c e regarding 
the Board's power to approve nursing education programs pursuant 
to §152.5, the Code, 1979. The College of St. Francis i n J o l i e t 
I l l i n o i s , has set up a curriculum r e s u l t i n g i n a Health Art's 
Major. Currently, the college i s advertising that the c u r r i c u 
lum i s designed to provide add i t i o n a l education f o r nurses, as 
well as others. The advertisements and brochures i n d i c a t e that 
the degree i s a Bachelor of Science Degree, and Is not an 
equivalent to any nursing degree. In other words, the program 
appears to be one of general education, not one that confers 
a nursing degree. You ask whether the Board, pursuant to §152.5 
has the authority to approve or pass upon the program. 

Section 152.5 provies: 

1. A l l programs preparing a person 
to be a registered nurse or a licensed 
p r a c t i c a l nurse s h a l l be approved by the 
board. The board s h a l l not recognize a 
program unless i t : 

a. Is of recognized standing. 

b. Has provisions for adequate physical 
and c l i n i c a l f a c i l i t i e s and other resources 
with which to conduct a sound education 
program. 
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c. Requires, f o r graduation of a 
registered nurse applicant, the completion 
of at l e a s t a two academic year course of 
study or i t s equivalent which i s i n t e 
grated i n theory and p r a c t i c e as pre
scribed by the board. 

d. Requires, for graduation of a 
licensed p r a c t i c a l nurse applicant, the 
completion of at l e a s t an academic year 
course of study or i t s equivalent i n 
theory and p r a c t i c e as prescribed by the 
board. 

2. A l l advanced formal academic 
nursing education programs s h a l l also be 
approved by the board. 

Subsection one authorizes the Board to approve a l l programs 
preparing a person to be a nurse. Subsection two authorizes 
the Board to approve a l l advanced formal academic nursing 
education programs. 

We issued an opinion on t h i s subject matter pursuant 
to §152.4, the Code, 1973. See, 19.74 O.A.G. 25. However, that 
section, which now i s §152.5, was s u b s t a n t i a l l y d i f f e r e n t . In 
any event, we held that the Board had authority to approve programs 
granting baccalaureate or master degrees In nursing• The change 
i n wording between §152.4, the Code, 1973, and §152.5, the Code, 
1979, does not r e s u l t i n a d i f f e r e n t i n t e r p r e t a t i o n . However, 
the language now i s more s p e c i f i c , i n that i t r e f e r s to, i n 
§152.5(2), to advanced formal nursing education programs. We 
in t e r p r e t t h i s wording to mean some type of advanced program 
that i s either designed for nurses or grants an. advanced nursing 
degree. 

Under the present f a c t s , such i s not apparent. The 
program i n question i s not, pursuant to the. l i t e r a t u r e , designed 
for nursing education. That i s , i t i s designed to provide, a 
general college education, not one of nursing. Nor, w i l l any-
type of nursing degree be granted. I t i s not an advanced formal 
academic nursing education program, and therefore, the: Board 
has no authority to approve i t . 
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Accordingly, we are of the opinion that the Board 
of Nursing only has authority to approve programs granting the 
i n i t i a l nursing degree and advanced programs designed for 
nurses or which grant an advanced nursing degree. 

Very t r u l y yours, 

BLUMBERG 
t Attorney General 

LMB:pml 



MUNICIPALITIES: R u r a l S u b d i v i s i o n s — §§ 30 6 . 3 ( 1 ) , 306.21, 
409.4, 409.5, 409.14, and 558.65, t h e Code, 1979. C i t i e s 
have a u t h o r i t y t o impose r e q u i r e m e n t s on c e r t a i n r u r a l sub
d i v i s i o n s p u r s u a n t t o §306.21, Ch a p t e r 409 and §558.65, t h e 
Code. (Blumberg t o B a r r y , A s s i s t a n t M u s c a t i n e County A t t o r n e y , 
4/20/79) #79-4-2lCL>> 

A p r i l 20, 1979 

Mr. Edmund D. B a r r y 
A s s i s t a n t M u s c a t i n e County A t t o r n e y 
112 E a s t 3 r d S t r e e t 
West L i b e r t y , Iowa 52776 

Dear Mr..Barry: 

You have requested an opinion of t h i s o f f i c e . You 
asked the following questions: 

"1. Does a c i t y or incorporated town 
have j u r i s d i c t i o n pursuant to Chapter 306.21 
of the Code of Iowa to impose requirements 
on road plans upon subdivisions located out
side the c i t y or town l i m i t s when the county 
has adopted a zoning ordinance and a sub
d i v i s i o n ordinance imposing requirements 
and esta b l i s h i n g a mechanism for review and 
approval of road plans i n subdivisions with
i n the county. 

"2. Does a c i t y or unincorporated town 
have j u r i s d i c t i o n pursuant to Chapter 409.14 
of the Code of Iowa to impose requirements 
for p l a t s purporting to layout or subdivide 
any t r a c t of land located outside the c i t y 
or town l i m i t s when the county has adopted 
a zoning ordinance and a subdivision ordinance 
imposing requirements and establishing a 
mechanism for review and approval of p l a t s 
purporting to layout or subdivide any t r a c t 
of land within the county. 
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"3. Does a c i t y or unincorporated town 
have j u r i s d i c t i o n pursuant to Chapter 558.65 
of the Code of Iowa to impose requirements 
for conveyances or p l a t s of subdivisions of 
any land located outside the c i t y or town 
l i m i t s but adjacent to said c i t y or town when 
the county has adopted a zoning ordinance and 
a subdivision ordinance imposing requirements 
and e s t a b l i s h i n g a mechanism for review and 
approval of conveyances or pla t s of additions 
or subdivisions of any land within the county. 

Your questions regard the powers and authority of m u n i c i p a l i t i e s 
over subdivisions outside the c i t y l i m i t s when the county has 
adopted zoning and subdivision ordinances. 

Chapter 306, the Code, 197 9, pertains to the e s t a b l i s h 
ment, a l t e r a t i o n and vacation of highways. Section 306.21 
provides: 

A l l road plans, p l a t s and f i e l d notes 
and true and accurate diagrams of water, 
sewage and e l e c t r i c power l i n e s for r u r a l 
subdivisions s h a l l be f i l e d with and 
recorded by the county auditor and approved 
by the board of supervisors and the county 
engineer before the subdivision i s l a i d out 
and p l a t t e d , and i f any proposed r u r a l sub
d i v i s i o n i s within one mile of thef corporate 
l i m i t s of any c i t y such road plans s h a l l 
also be approved by the c i t y engineer or 
coun c i l of the adjoining municipality. Such 
plans s h a l l be c l e a r l y designated as "com
pleted", " p a r t i a l l y completed" or "proposed" 
with a statement of the portion completed 
and the expected date of f u l l completion. 
In the event such road plans are not 
approved as herein provided such roads s h a l l 
not become the part of any road system as 
defined i n t h i s chapter. [Emphasis added] 

This statute i s quite s p e c i f i c i n requiring road plans of sub
d i v i s i o n s located within one mile of a c i t y to be. submitted to 
that c i t y for approval, i n additi o n to t h e i r submission to the 
county. 

Section 409.14 provides, i n pertinent part: 
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No county recorder s h a l l hereafter f i l e 
or record, nor permit to be f i l e d or 
recorded, any p l a t purporting to lay out 
or subdivide any t r a c t of land into l o t s 
and blocks within any c i t y having a popula
t i o n by the l a t e s t federal census of twenty-
f i v e thousand or over, or within a c i t y of 
any s i z e which by ordinance adopts the 
r e s t r i c t i o n s of t h i s section or, except as 
hereinafter provided, within two miles of 
the l i m i t s of such c i t y , unless such p l a t 
has been f i r s t f i l e d with and approved by 
the council of such c i t y as provided i n 
section 4 09.7, a f t e r review and recommen
dation by the c i t y plan commission i n 
c i t i e s where such commission e x i s t s . 

Said plats s h a l l be examined by such 
c i t y c ouncil, and c i t y plan commission 
where such e x i s t s , with a view to ascer
t a i n i n g whether the same conform to the 
statutes r e l a t i n g to p l a t s within the c i t y 
and within the l i m i t s prescribed by t h i s 
section, and whether streets, a l l e y s , 
boulevards^ parks and public places s h a l l 
conform to the general plat of the c i t y 
and conduce to an orderly development thereof, 
and not c o n f l i c t or i n t e r f e r e with r i g h t s 
of way or extensions of streets or a l l e y s 
already established, or otherwise i n t e r 
fere with the carrying out of the compre
hensive c i t y plan, i n case such has been 
adopted by such c i t y . If such p l a t s s h a l l 
conform to the. statutes of the state and 
ordinances of such c i t y , and i f they s h a l l 
f a l l within the general plan for such c i t y 
and the extensions thereof, regard being 
had for public s t r e e t s , a l l e y s , parks, sewer 
connections, water service, and service of 
other u t i l i t i e s , then i t s h a l l be the duty 
of said council and commission to endorse 
t h e i r approval upon the p l a t submitted to 
i t ; provided that the c i t y council may 
require as a condition of approval of such 
p l a t s that the owner of the land bring a l T 
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streets to a grade acceptable to the c o u n c i l , 
and comply with such other reasonable require
ments i n regard to i n s t a l l a t i o n of public 
u t i l i t i e s , or other improvements, as the 
council may deem r e q u i s i t e for the protection 
of the public i n t e r e s t . [Emaphasis added] 

This section and sections 409.4 and 409.5 provide that the 
subdividers may be required to bring t h e i r streets to a grade 
and width acceptable to the c i t y c o u n c i l . The word "street" 
i s synonymous with "road" i n §306.3(1). 

Section 306.21 concerns the approval of road plans 
i n r u r a l subdivisions by the counties, and i n some cases 
m u n i c i p a l i t i e s , before those roads become a part of any road 
system. Chapter 4 09 mainly concerns the p l a t t i n g of subdivisions 
i n general. Although section 306.21 does not s p e c i f i c a l l y give 
m u n i c i p a l i t i e s the authority to impose requirements on road plans 
of r u r a l subdivisions, such authority i s implied since approval 
i s required. Chapter 409 does s p e c i f i c a l l y contain such 
authority. Again, sections 409.4, 409.. 5 and 409.. 14, authorize 
a c i t y to require streets i n subdivisions to be brought to an 
acceptable grade. This i s applicable i n subdivisions adjacent 
to c i t i e s and i n subdivisions within two miles; of c i t i e s of 
at l e a s t 25,000 population or c i t i e s which have, adopted the 
provisions of §409.14. Thus, i n r u r a l subdivisions" within one 
mile of a c i t y , the c i t y does' have authority- to impose require
ments for roads i n r u r a l subdivisions. For r u r a l subdivisions 
between one and two miles of a c i t y , approval of the. c i t y i s not 
required i n order f o r the roads to become a part of a road 
system. However, the owners of such subdivisions within two 
miles of c i t i e s with at l e a s t 25,000 population or c i t i e s that 
have adopted the provisions of §40.9.14, may- s t i l l have t o b u i l d 
streets to the specifications' of those c i t i e s . 

Section 409.14 i s quite s p e c i f i c i n i t s requirements. 
For those c i t i e s i n which, t h i s section is: applicable, the county 
recorder i s precluded from f i l i n g and recording a p l a t of a sub
d i v i s i o n unless the p l a t has been approved by the c i t y . Under 
t h i s section, approval of the county i s not required, nor i s i t 
contemplated. The c i t y ' s approval i s a l l that i s needed. One 
of the purposes of Chapter 409 i s to provide for an orderly 
system of subdividing property that i s consistent with, a city's, 
e x i s t i n g plans. Because c i t i e s expand and annex property-, such. 
a system insures c o n t i n u i t y i n a c i t y . 

)' 
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Chapter 558 of the Code concerns conveyances. 
Section 558.65 provides: 

No conveyances or p l a t s of additions to any 
c i t y or subdivision of any lands l y i n g with
i n or adjacent to any c i t y i n which streets 
and a l l e y s and other public grounds are 
sought to be dedicated to public use, or 
other conveyances i n which streets and a l l e y s 
are sought to be "conveyed to such c i t y , s h a l l 
be so entered, unless such conveyances, p l a t s , 
or other instruments have endorsed thereon 
the approval of the council of such c i t y , the 
c e r t i f i c a t e s of such approval to be made by 
the c i t y c l e r k . 

This section i s further evidence of an intent that orderly 
and consistent p l a t s , streets and the l i k e be had for continuity 
with a c i t y ' s plans. In t h i s , as well as the other two sections 
we have considered, there i s no mention of a county's zoning or 
subdivision requirements. I t can thus be said that such 
requirements play no part. In f a c t , zoning requirements t r a d i 
t i o n a l l y have not dealt with the grade of streets, p l a t s , sub
d i v i s i o n s , and the l i k e . Chapter 358A, the county zoning 
chapter, does not d i f f e r from t r a d i t i o n . Section 358A.3 provides 
i n pertinent part: 

Subject to the provisions of sections 
358A.1 and 358A.2, the board of supervisors 
of any county i s hereby empowered to regulate 
and r e s t r i c t the height, number of structures, 
and size of buildings and other structures, 
the percentage of l o t that may be occupied, 
the size of yards, courts arid other open 
spaces, the density of population, and the 
location and use of buildings, structures, 
and land for trade, industry, residence or 
other purposes, and to regulate, r e s t r i c t 
and p r o h i b i t the use for r e s i d e n t i a l 
purposes of tents, t r a i l e r s and portable 
or p o t e n t i a l l y portable structures; . . . . 
[Emphasis added] 
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In summary, then: 

1. Streets and roads i n r u r a l subdivisions within 
one mile of a c i t y must have c i t y approval before they can 
become a part of any road system. This requirement i s not 
necessary f o r r u r a l subdivisions beyond the one.mile l i m i t . 
However, streets and roads i n such subdivisions within two 
miles of a c i t y of at l e a s t 25,000 population or a c i t y having 
adopted the a p p l i c a b i l i t y of §409.14 may s t i l l have to meet 
that c i t y ' s s t r e e t s p e c i f i c a t i o n s before the p l a t can be recorded, 

2. Pursuant to §409.14, c i t i e s of at l e a s t 25,000 
population or c i t i e s which have adopted the a p p l i c a t i o n of that 
section must approve the subdivision plats within two miles of 
such c i t i e s before such p l a t s can be recorded. Pursuant to 
other sections of Chapter 409, the c i t y can impose requirements 
upon these subdivisions as a condition of approval. 

3. Pursuant to §558.65, along with §409.14, a c i t y 
may impose requirements on r u r a l subdivisions adjacent to a 
c i t y . 

This authority of a c i t y to impose requirements upon 
ce r t a i n r u r a l subdivisions i s , with the exception of 306.21, to 
the exclusion of a county's authority and requirements. The 
statutes are constructed i n such a manner that everything speaks 
only to c i t y requirements and approvals. 

It should be emphasized that t h i s opinion speaks only 
to subdivision requirements and approvals. It has nothing to 
do with zoning regulations of e i t h e r c i t i e s or counties. 

Very t r u l y yours, 

f ^ ^ ^ ^ A T I R ^ ^ . / B L U M B E R G ( 
Assistant Attorney General 

LMB:pml 



COUNTIES: Compensation of county engineer pursuant to Chapter 
28E agreement between county and c i t i e s . A r t i c l e I I I , Section 31, 
Iowa Constitution; Chapter 28E and §309.18, Code of Iowa (197.9). 
Pursuant to the Chapter 28E agreement between Kossuth County and 
several c i t i e s i n Kossuth County, the money which i s reimbursed 
to the Kossuth County Secondary Road Fund by the c i t i e s i s a 
portion of the Kossuth County Engineer's t o t a l salary set by the 
Kossuth County Board of Supervisors, not i n addition thereto. 
The overpayment to the county engineer could be l e g a l i z e d by the 
l e g i s l a t u r e . (Condon to Soldat, Kossuth County Attorney, 4/17/79) 
#79-4-17(0 

Mark S. Soldat A p r i l 17, 1979 
Kossuth County Attorney 
714 East State Street 
Algona, Iowa 

Dear Mr. Soldat: 

This l e t t e r i s i n response to your request f o r 
an opinion regarding the salary paid the Kossuth 
County Engineer from 1974 through 1979. You posed 
the following question: 

Inasmuch as the s p e c i f i c salary was 
set by the board of supervisors pursuant 
to the provisions of section 309.18, 
Iowa Code, i s the county engineer 
e n t i t l e d to receive amounts i n excess 
of that salary set by the board of 
supervisors for the years 1974 through 
1978? 

Section 309.18, Code of Iowa (1979), authorizes the 
county board of supervisors to hire and to e s t a b l i s h com
pensation for a county engineer. You indicate that from 
1974 to 1979 the Kossuth Board of Supervisors d i d set the 
salary of the Kossuth County Engineer. 

During the same span of years, a Chapter 28E agreement 
for the sharing of engineer services has been i n e f f e c t between 
Kossuth County and various c i t i e s in Kossuth County. In t h i s 
agreement, the Kossuth County-Urban Engineering Department 
was created. The c i t i e s agreed to reimburse the Kossuth 
County Secondary Road Fund quarterly at a set rate. 
Paragraph three of the agreement . states that t h i s reimburse
ment constitutes the urban portion of the county engineer's 
salary. 
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Your county attorney's opinion issued on t h i s question indicates 
that the issue was thoroughly researched. We can add l i t t l e to 
that opinion, and we are very reluctant to second guess a county 
attorney, p a r t i c u l a r l y regarding a l o c a l matter such as t h i s . 
Section 336.2(7), Code of Iowa (1979), places upon the county 
attorney the r e s p o n s i b i l i t y f or providing l e g a l advice to county 
o f f i c i a l s on l o c a l matters. 

From the language of the agreement between the county and the 
c i t i e s , we conclude, as you did, that the money reimbursed to the 
county by the c i t i e s i s a portion of the salary set for the county 
engineer by the board of supervisors. 

Payments to the county engineer i n excess of that amount es
tablished by the board of supervisors are not permitted by 
A r t i c l e I I I , Section 31 of the Iowa Constitution. This action can 
be l e g a l i z e d by the l e g i s l a t u r e as provided i n A r t i c l e I I I , Section 
31. Iowa E l e c t . Light & Power Co. v. Town of Grand Junction, 221 Iowa 
441, 264 N.W. 84; 1966, O.A.G. 89. The board of supervisors does 
not have the power to l e g a l i z e t h e i r action under t h i s set of circum
stances. 

In your opinion request, you ask i f the county attorney must 
seek repayment of the excess compensation i f i t i s not l e g a l i z e d . 
Section 336.2(6), Code of Iowa (1979), provides: 

" I t s h a l l be the duty of the county attorney to:... 
6. Commence, prosecute, and defend a l l actions 

and proceedings i n which any county o f f i c e r , 
i n h i s o f f i c i a l capacity, or the county, i s 
interested, or a party." 

This subsection i s analogous to Section 336.2(1), Code of 
Iowa (197 9), which imposes upon the county attorney the duty to 
bring criminal actions. 

Although Section 336.2(1) does not have language granting 
the county attorney d i s c r e t i o n i n regard to the commencing of 
criminal prosecutions, Iowa and federal courts have long held 
that county attorneys do have wide d i s c r e t i o n i n regard to 
bringing criminal actions. See State v. Uebberheim, 263 N.W. 2nd 
710 (Iowa 1978). I t i s the opinion of t h i s o f f i c e that Section 
336.2(6) would be construed to give county attorneys s i m i l a r d i s c r e 
t i o n i n the c i v i l area. Commencement of a c i v i l s u i t i n regard 
to payments i n previous years to the Kossuth County Engineer would, 
therefore, r e s t i n the d i s c r e t i o n of the Kossuth County Attorney. 
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Sincerely, 

Marie Condon 
Assistant Attorney General 



ANTITRUST: MUNICIPALITIES. Chapter 73, Code of Iowa, 1979. 
The holding of the United States Supreme Court i n the case of 
City of Lafayette v. Louisiana Power and Light Company, 435 
U.S. 387, 55 L.Ed. 2d 364, 98 S.Ct. 11ZT~(T978") , does not pre
vent compliance by munic i p a l i t i e s with the preference for Iowa 
products, produce, coal and labor s t a t u t o r i l y required by 
Chapter 73. (Heintz to Rush, State Senator, 4/17/79) #79-4-16 C L) 

A p r i l 17, 1979 

The Honorable Bob Rush, State Senator 
State Capitol 
L O C A L 
Dear Senator Rush: 

In your l e t t e r dated February 12, 1979, you request an 
Opinion of the Attorney General concerning the following 
matter. 

In accordance with the provisions of Section 
13.2(4) of the Code, I request your opinion regarding 
the e f f e c t of a recent United States Supreme Court 
case, City of Lafayette v. Louisiana Power and Light, 
435 U.S. 389, 98 S.Ct. 1123 (1978) on the "Preference 
for Iowa Products and Labor" i n Chapter 73 of the Code. 

I t i s my understanding that i n t h i s case the 
Supreme Court held that municipal governmental units 
were not ipso facto immune from federal a n t i - t r u s t laws. 
Some language i n the case seems to indicate that a c i t y 
may r e l y on state statutes mandating antI-competitive 
a c t i v i t y but there i s also some i n d i c a t i o n that the 
state i t s e l f may not be t o t a l l y immune from federal 
a n t i t r u s t laws. 

My question i s whether a municipal corporation may 
now continue to r e l y on Chapter 73 of the Iowa Code 
regarding a preference for Iowa products and labor or 
whether that preference must be disregarded i n l i g h t of 
the above-cited case. 
The case to which you ref e r , Lafayette v. Louisiana 

Power and Light Company, 435 U.S. 389, 55 L.Ed.2d 364, 98 
S.Ct. 1123, (1978),involved a s u i t by the c i t i e s of Lafayette 
and Plaquemine, Louisiana, against the Louisiana Power and 
Light Company, among other u t i l i t i e s . The p e t i t i o n e r c i t i e s 
alleged that Louisiana Power and Light committed various 
a n t i t r u s t offenses which injured the c i t i e s i n the operation 



Honorable Bob Rush 
Page 2 

of t h e i r municipally-owned e l e c t r i c u t i l i t y systems. The 
municipal u t i l i e s compete with the investor-owned u t i l i t i e s 
i n the areas beyond the c i t i e s ' l i m i t s . Louisiana Power and 
Light counterclaimed, seeking damages and injunctive r e l i e f 
for various a n t i t r u s t offenseswhich the p e t i t i o n e r c i t i e s 
had allegedly committed. 

Pet i t i o n e r s moved to dismiss the counterclaim on the 
premise that, as c i t i e s and subdivisions of the State of 
Louisiana, the "state action" doctrine of Parker v. Brown, 
317 U.S. 341, 87 L.Ed. 315, 63 S.Ct. 307 (1943), rendered 
federal a n t i t r u s t laws inapplicable to them. The D i s t r i c t 
Court granted the motion. On appeal, the Court of Appeals 
for the F i f t h C i r c u i t reversed and remanded for further pro
ceedings. The Supreme Court granted c e r t i o r a r i and affirmed 
the decision of the F i f t h C i r c u i t Court of Appeals. 

Justice Brennan delivered the opinion of the Court 
(Part I) together with an opinion (Parts I I and I I I ) , i n 
which Justices Marshall, Powell, and Stevens joined. Chief 
Justice Burger concurred i n the judgment for remand to the 
D i s t r i c t Court and i n Part I of the Opinion. Justices 
Stewart, White, Rehnquist and Blackmun dissented. 

The opinion of the Court i n i t i a l l y commented upon the 
comprehensive nature of the a n t i t r u s t laws and "subsequent 
cases reviewing the l e g i s l a t i v e h i s t o r y of the Sherman Act 
[which] have concluded that Congress, exercising the f u l l 
extent of i t s c o n s t i t u t i o n a l power, sought to es t a b l i s h a 
regime of competition as the fundamental p r i n c i p l e governing 
commerce i n t h i s county." 435 U.S. 389, 398. 

For t h i s reason, our cases have held that even 
when Congress by subsequent l e g i s l a t i o n establishes a 
regulatory regime over an area of commercial a c t i v i t y , 
the a n t i t r u s t laws w i l l not be displaced unless i t 
appears that the a n t i t r u s t and regulatory provisions 
are p l a i n l y repugnant. [ c i t a t i o n s omitted]. The 
presumption against repeal by implication r e f l e c t s the 
understanding that the a n t i t r u s t laws e s t a b l i s h over
arching and fundamental p o l i c i e s , a p r i n c i p l e which 
argues with equal force against implied exclusion. 435 
U.S. 389, 398-399. 
Two exceptions to the presumptive rul e against implied 

exclusion from the a n t i t r u s t laws have been j u d i c i a l l y 
developed. The f i r s t exception, the Noerr-Pennington l i n e 
of cases, holds harmless from prosecution under the Sherman 
Act concerted e f f o r t by persons to influence lawmakers to 
enact l e g i s l a t i o n b e n e f i c i a l to themselves or detrimental to 
competitors, regardless of the anticompetitive purpose or 
intent of those lobbying the l e g i s l a t o r s . 
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The second exception, delineated i n Parker v. Brown and 
i t s progeny, i s based upon the premise that " i n a dual 
system of government i n which, under the Constitution, the 
states are sovereign, save only as Congress may constitu
t i o n a l l y subtract from t h e i r authority, an unexpressed 
purpose to n u l l i f y a state's control over i t s o f f i c e r s and 
agents i s not l i g h t l y to be attr i b u t e d to Congress." 317 
U.S. 341, 351. 

Parker v. Brown, 317 U.S. 341, 87 L.Ed. 315, 63 S.Ct. 
307 (1943) held that the federal a n t i t r u s t laws do not 
p r o h i b i t a State "as sovereign" from imposing c e r t a i n anti
competitive r e s t r a i n t s "as an act of government." The 
question presented i n Lafayette i s the extent to which the 
a n t i t r u s t laws p r o h i b i t a State's c i t i e s from imposing such 
anticompetitive r e s t r a i n t s . 

The p e t i t i o n e r c i t i e s i n Lafayette advanced ce r t a i n 
rationale to the Supreme Court i n behalf of t h e i r argument 
that, independent of the question of t h e i r exemption as 
agents of the State under the Parker doctrine, they should 
be exempt from the a n t i t r u s t laws of the United States. 

F i r s t , i t would be anomalous to subject municipalities 
to the criminal and c i v i l l i a b i l i t i e s imposed upon violators 
of the a n t i t r u s t laws. Second, the a n t i t r u s t laws are 
intended to protect the public only from abuses of private 
power and not from actions of m u n i c i p a l i t i e s that ex i s t to 
serve the public weal. Third, enforcement of federal antitrust 
law against municipalites i s unnecessary because government 
i s subject to p o l i t i c a l control by i t s c i t i z e n s who may 
remedy the anticompetitive conduct of a c i t y through the 
p o l i t i c a l process. 

The Court rejected these arguments as unpersuasive and 
succinctly outlined the vast destructive impact upon national 
a n t i t r u s t law enforcement should the Court agree with the 
arguments of the m u n i c i p a l i t i e s . 

In 1972, there were 62,437 d i f f e r e n t units of 
l o c a l government i n t h i s country. Of t h i s number 
23,885 are sp e c i a l d i s t r i c t s which have a defined goal 
or goals f o r the provision of one or several services, 
while the remaining 38,552 represent the number of 
counties, municipalites, and townships, most of whicii 
have broad authority for general governance subject to 
l i m i t a t i o n s i n one way or another imposed by the 
State. These units may, and do, p a r t i c i p a t e i n and 
aff e c t the economic l i f e of t h i s nation i n a great 
number and v a r i e t y of ways. When these bodies act as 
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owners and providers of services, they are f u l l y capable 
of aggrandizing other economic units with which they 
i n t e r r e l a t e , with the p o t e n t i a l of serious d i s t o r t i o n 
of the r a t i o n a l and e f f i c i e n t a l l o c a t i o n of resources, 
and the e f f i c i e n c y of free markets which the regime of 
competition embodied i n the a n t i t r u s t laws i s thought 
to engender. I f m u n i c i p a l i t i e s were free to make 
economic choices counseled s o l e l y by t h e i r own pa r o c h i a l 
interests and without regard to t h e i r anticompetitive 
e f f e c t s , a serious chink i n the armor of a n t i t r u s t 
protection would be introduced at odds with the comprehensive 
national policy Congress established. We conclude 
that these . . . arguments . . . must be rejected. 435 
U.S. 389, 407, 408. 
Turning to the question of the Parker exemption f o r 

mu n i c i p a l i t i e s , the Court declared that the " p e t i t i o n e r s are 
i n error i n arguing that Parker held that a l l governmental 
e n t i t i e s , whether state agencies or subdivisions of a s t a t e , 
are, simply by reason of t h e i r status as such, exempt from 
the a n t i t r u s t laws. 435 U.S. 389, 408. 

Parker v. Brown involved the C a l i f o r n i a A g r i c u l t u r a l 
Prorate Act, which was enacted by the C a l i f o r n i a l e g i s l a t u r e 
and administered by state o f f i c i a l s for the purposes of 
r e s t r i c t i n g competition among r a i s i n growers and maintaining 
prices i n the r a i s i n industry. The Supreme Court held that 
the program was not prohibited by the federal a n t i t r u s t laws 
since "nothing i n the language of the Sherman Act or i n i t s 
h i s t o r y . ... suggests that i t s purpose was to r e s t r a i n a 
state or i t s o f f i c e r s or agents from a c t i v i t i e s d i r e c t e d by 
i t s l e g i s l a t u r e . . . and the state . . . as sovereign, 
imposed the r e s t r a i n t as an act of government which the 
Sherman Act did not undertake to p r o h i b i t . " 317 U.S. 341, 
350-352. 

Two recent cases, delivered by the Supreme Court p r i o r 
to Lafayette, provide a d d i t i o n a l i n s i g h t to the Court's con
s t r u c t i o n of the app l i c a t i o n of the Parker exemption. 

Goldfarb v. V i r g i n i a State Bar, 421 U.S. 773, 44 L.Ed.2d 
572, 95 S.Ct. 2004 (1975), involved the question of whether a 
minimum fee schedule for lawyers published by the F a i r f a x 
County Bar Association and enforced by the V i r g i n i a State 
Bar v i o l a t e d the Sherman Act. Even though the State Bar i s 
a state agency for some l i m i t e d purposes, the Supreme Court 
held that i t did not enjoy protection from l i a b i l i t y f o r i t s 
anticompetitive conduct unless the a c t i v i t y i n question i s 
"required by the State acting as sovereign." " I t i s not ) 
enough that, as the County Bar puts i t , anticompetitive 
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conduct i s 'prompted' by state action; rather, anticompetitive 
a c t i v i t i e s must be compelled by d i r e c t i o n of the State 
acting as a sovereign." 421 U.S. 773, 791. The a c t i v i t y i n 
question i n Goldfarb was neither required by the sovereign 
nor protected by the Parker exemption. "Goldfarb therefore 
made i t clear that, for purposes of the Parker doctrine, not 
every act of a state agency i s that of the State as sovereign." 
435 U.S. 389, 410. 

Bates v. State Bar of Arizona, 433 U.S. 350, 53 L.Ed.2d 
810, 97 S.Ct. 2691 (1977J7 addressed the question of the 
a p p l i c a b i l i t y of the Parker exemption to the ban on attorney 
advertising d i r e c t l y imposed by the Arizona Supreme Court. 
The United States Supreme Court concluded that the Arizona 
Supreme Court " i s the ultimate body wielding the State's 
power over the practice of law " . . . and "thus the r e s t r a i n t 
i s 'compelled by d i r e c t i o n of the State acting as sovereign.'" 
433 U.S. 350, 360. Of the Bates decision, the Supreme Court 
remarked i n Lafayette that " '. 7 . we emphasized . . . the 
sig n i f i c a n c e of our conclusion of the fact that the state 
p o l i c y requiring the anticompetitive r e s t r a i n t as part of a 
comprehensive regulatory system, was one c l e a r l y a r t i c u l a t e d 
and a f f i r m a t i v e l y expressed as state p o l i c y , and that the 
State's p o l i c y was a c t i v e l y supervised by the State Supreme 
Court as the policymaker." 435 U.S. 389, 410. 

Thus, continued the Court i n the p l u r a l i t y opinion of 
the Lafayette case, the decisions i n Goldfarb and Bates 
required that the Court r e j e c t the proposition that the 
c i t i e s ' status as such automatically affords them the "state 
action" exemption. 

Parker's l i m i t a t i o n of the exemption, as applied 
by Goldfarb and Bates, to " o f f i c i a l action directed 
by [the] State," arises from the basis for the 
"state action" doctrine - that given our "dual 
system of government i n which, under the Constitution, 
the states are sovereign, save only as Congress 
may c o n s t i t u t i o n a l l y subtract from t h e i r authority," 
317 U.S., at 351, 87 L.Ed. 315, 63 S.Ct. 307, a 
congressional purpose to subject to a n t i t r u s t 
control the States' acts of government w i l l not be 
l i g h t l y inferred. To extend that doctrine to 
m u n i c i p a l i t i e s would be inconsistent with that 
l i m i t a t i o n . C i t i e s are not themselves sovereign; 
they do not receive a l l the federal deference of 
the States that create them. 435 U.S. 389, 411-
412. 

. . . the fact that municipalties, simply by 
t h e i r status as such, are not w i t h i n the Parker 
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doctrine, does not necessarily mean that a l l of 
t h e i r anticompetitive a c t i v i t i e s are subject to 
a n t i t r u s t r e s t r a i n t s . Since "municipal corporations 
are instrumentalities of the State for the convenient 
administration of government within t h e i r l i m i t s , " 
. . . [c i t a t i o n s omitted] . . . the actions of 
mun i c i p a l i t i e s may r e f l e c t state p o l i c y . We 
therefore conclude that the Parker doctrine exempts 
only anticompetitive conduct engaged i n as an act 
of government by the State as sovereign, or, by 
i t s subdivisions, pursuant to state p o l i c y to 
displace competition with regulation or monopoly 
public service. 435 U.S. 389, 413. 

The Court concluded that t h i s case should be remanded 
to the D i s t r i c t Court for a f a c t u a l inquiry to determine 
whether the allegedly anticompetitive actions of the c i t i e s 
occurred and, i f the Court should so f i n d , whether those 
actions were directed by the State. 

Chapter 73, Code of Iowa, 1979, authorizes a preference 
for Iowa products, produce, labor and coal. Section 73.1, 
Code of Iowa, 1979, directs that 

every commission, board, committee, o f f i c e r or 
other governing body of the state, or any county, 
township, school d i s t r i c t or c i t y . . . s h a l l use 
only those products and provisions grown and coal 
produced within the State of Iowa, when they are 
found i n marketable quantities i n the state and 
are of a qua l i t y reasonably suited to the purpose 
intended, and can be secured without additional 
cost over foreign products or products of other 
states. 

Section 73.2 provides that bids for materials, products, 
and supplies to be purchased at public expense s h a l l be 
sp e c i f i e d generally without reference to trade name or brand 
and that each bid proposal indicate the preference for Iowa 
products and coal. 

Section 73.3 provides that every governmental unit 
w i t h i n the state u t i l i z e the labor of Iowa domestic workers 
i n constructing or improving public buildings or works 
wi t h i n the State. 

Section 73.4 defines domestic labor and Section 73.5 
designates a misdeameanor offense for " f a i l u r e to give 
preference to Iowa labor as required by Sections 73.3 and 
73.4." 
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Section 73.6 provides as follows: 
I t s h a l l be unlawful for any commission, board, 

county o f f i c e r or other governing body of the state, or 
of any county, township, school d i s t r i c t or c i t y , to 
purchase or use any coal, except that mined or produced 
within the state by producers who are, at the time such 
coal i s purchased and produced, complying with a l l the 
workers' compensation and mining laws of the state. The 
provisions of t h i s section s h a l l not be applicable i f 
coal produced with i n the state cannot be procured of a 
quantity or quality reasonably suited to the needs of 
such purchaser, nor i f the equipment now i n s t a l l e d i s 
not reasonably adapted to the use of coal produced 
within the state, nor i f the use of coal produced 
within the state would m a t e r i a l l y lessen the e f f i c i e n c y 
or increase the cost of operating such purchaser's 
heating or power plant, nor to mines employing miners 
not now under the provisions of the workers' compensa
t i o n Act or who permit the miners to work i n i n d i v i d u a l 
units i n t h e i r own rooms. 
Sections 73.7 and 73.8 outline the bidding procedure 

fo r users of coal designated i n Section 73.6. Section 73.9 
provides that any contract entered.into or carried out i n 
v i o l a t i o n of Sections 73.6 to 73.8 " s h a l l be void and such 
contract or any claim growing out of the sale, delivery or 
use of the coal . . . s h a l l be unenforceable i n any court." 
Any unsuccessful bidder, according to Section 73.9, also has 
standing to maintain an action i n equity to prevent the 
v i o l a t i o n of the terms of Sections 73.6 through 73.8. 

Section 73.10 provides that Sections 73.6 to 73.9 s h a l l 
not apply to m i n i c i p a l l y owned and operated public u t i l i t i e s . 

Section 73.11 states as follows: 
I f i t i s determined by the attorney general that 

any provision of t h i s chapter would cause denial of 
funds or services from the United States government 
which would otherwise be av a i l a b l e , or would otherwise 
be inconsistent with requirements of federal law, such 
provision s h a l l be suspended, but only to the extent 
necessary to prevent denial of such funds or services 
or to eliminate the inconsistency with federal require
ments . 
Assuming, for the sake of argument, that Chapter 73 of 

the Code authorizes "every commission, board, committee, 
o f f i c e r or other governing body of . . . [a] c i t y . . . and 
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every person acting as [a] contracting or purchasing agent 
[therefor] . . . "to engage i n anticompetitive conduct i n 
purchasing produce, products, or coal for use by that 
municipality, the actions of the c i t y appear to f a l l within 
the Parker exemption. The purchasing conduct of c i t i e s 
authorized by the l e g i s l a t u r e of the State of Iowa i n 
Chapter 73 represents state p o l i c y and i s therefore "compelled 
by d i r e c t i o n of the State acting as sovereign." 

Since municipal corporations are instrumentalities of 
the State for the convenient administration of governsient 
wi t h i n t h e i r l i m i t s . . . [ c i t a t i o n s omitted] . . . the 
actions of m u n i c i p a l i t i e s may r e f l e c t state p o l i c y . We 
therefore conclude that the Parker doctrine exempts 
only anticompetitive conduct engaged i n as an act of 
government by the State as sovereign, or, by i t s sub
d i v i s i o n s , pursuant to state p o l i c y to displace compe
t i t i o n with regulation or monopoly public service. 435 
U.S. 389, 413. 
As the p l u r a l i t y opinion i n Lafayette s u c c i n c t l y set 

fo r t h the rati o n a l e of the Parker doctine, the states may 
use t h e i r m u n i c i p a l i t i e s to administer state regulatory 
p o l i c i e s "free of the i n h i b i t i o n s of the federal a n t i t r u s t 
laws without at the same time permitting purely parochial 
int e r e s t s to disrupt the Nation's free market goals." 435 
U.S. 389, 415-416. 

. . . Parker and i t s progeny make clear that a State 
properly may, as States did i n Parker and Bates, 
d i r e c t . o r authorize i t s instrumentalities to act i n a 
way which, i f i t did not r e f l e c t state p o l i c y , would "be 
inconsistent with the a n t i t r u s t laws. 435 U.S. 389, 417. 
In closing, we wish to make i t clear that while some 

"state action" remains exempt from federal a n t i t r u s t laws under 
the Parker doctine, not a l l state action i s exempt. The p l u r a l i t y 
opinion i n Lafayette makes clear that "compulsion by the 
sovereign" i s a necessary condition for an exemption; i t does not 
make completely clear that compulsion i s a s u f f i c i e n t condition 
for the exemption. Indeed, leading commentators and language i n 
some court decisions suggest that compulsion may be only one of 
several factors that should be weighed i n determining the exist
ence of a Parker exemption. See Areeda and Turner, Antitrust 
Law, Vol. I at 66 e_t seq. (1978). Moreover, at leas t one com
mentator .suggestsspecifically that state preference laws, 
s i m i l a r to Chapter 73 of the Iowa Code, arguably v i o l a t e at least 

,• y 
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the s p i r i t of federal a n t i t r u s t laws. S l a t e r , " A n t i t r u s t and 
Governmental Action: A Formula for Narrowing Parker v. Brown," 
69 N.W.U.L. Rev. 71, 75 (1974). 

To summarize, we have assumed for purposes of analysis that 
Chapter 73 i s anti-competitive without asserting i t i s . In 
answer to your s p e c i f i c question, we opine that the holding i n 
the Lafayette case i s not an obstacle to compliance with Chapter 
73 of the Code by m u n i c i p a l i t i e s because the preferences there 
provided are "compelled by the sovereign." However, we cannot 
state without a d d i t i o n a l analysis and the awaiting of future 
developments whether Chapter 73 d e f i n i t e l y i s and w i l l continue 
to be consistent with the a n t i t r u s t laws of the United States. 

Sincerely, 

J,. ERIC HEINTZ^ 
Assistant Attorney General 

JEH:bje 



State F a i r Board: Leasing of Fairgrounds — Chapter 173, Code 
of Iowa (1979) . The F a i r Board may lease the fairgrounds to 
private i n t e r e s t s although a small part of the land was acquired 
by condemnation. (Condon to Connors, State Representative 
4/17/79) #79-4-15CL^ 

The Honorable John H. Connors A p r i l 17, 1979 
State Representative ...... 
State C a p i t o l Building 
L O C A L 

Dear Representative Connors: 

This l e t t e r i s i n response to your request for an 
opinion regarding the l e g a l i t y of certa i n uses of state 
property obtained by condemnation. The request was phrased 
by the Fairgrounds Community Council i n your l e t t e r as follows: 

"1. The largest portion of the Fairgrounds was bought 
by condemnation for the permanent home of the Iowa State F a i r . 
We question the l e g a l i t y of using land, obtained by condemnation 
for state use, being used by full"-time business,- such as G&B 
Racing, Inc., and Music C i r c u i t , Inc. The State of Iowa i s 
providing the means to make these private businessmen r i c h . " 
(Emphasis added). 

A previous opinion by t h i s o f f i c e concluded that the 
Iowa State F a i r Board could rent or lease a state f a i r 
b u i l d i ng or f a c i l i t y to a private person or commercial int e r e s t . 
Our o f f i c e stated i n 1974 O.A.G. 535, 536: 

The f a i r board's authority over 
the custody and control of the f a i r 
grounds and buildings implies the 
power to lease or rent any f a i r building 
or f a c i l i t y to a private person or 
commercial i n t e r e s t for the purpose of 
making sales to the general public. 
This power i s reasonable i n the l i g h t 
of the economic waste that would ensue 
i f f a i r f a c i l i t i e s could not be u t i l i z e d 
during the greater part of the year when 
the f a i r i s not being held. Of course, 
the buildings or f a c i l i t i e s can be 
leased or rented only i f they are not 
needed for a state f a i r purpose. 
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In 1940 O.A.G. 272, 273, our 
o f f i c e stated: 

"We are of the opinion that 
authority to 'have custody and con
t r o l of the state f a i r grounds' 
c a r r i e s with i t the authority to 
rent parts of same when not needed 
for state purposes.. We found no 
law forbidding such leasing." 

Moreover, the authorization given 
i n §173.14(6) to grant a written per
mit to persons to s e l l a r t i c l e s not 
prohibited by law grants power to the 
f a i r board to permit private persons 
or commercial i n t e r e s t s to hold a 
public auction or to make sales to 
the public, from a bui l d i n g or other 
f a c i l i t y leased or rented from the 
f a i r board. No q u a l i f i c a t i o n i s 
expressed i n §173.14(6) that the 
authorization to grant written permits 
exists only while the f a i r i s being 
held. Accordingly, we do not believe 
that any such q u a l i f i c a t i o n e x i s t s . 
Written permits to s e l l a r t i c l e s can 
be granted any time of the year. The 
granting of such permits must, of 
course, be i n accordance with regulations 
of the f a i r board promulgated pursuant 
to Ch. 17A, 1973 Code of Iowa. The 
requirement that the granting of permits 
must be i n accordance with regulations 
i s mandated by the language of §173.14(6). 

Likewise, we believe that the f a i r 
board has d i s c r e t i o n to refuse to permit 
private persons or commercial i n t e r e s t s 
to hold a pu b l i c auction or to make 
sales from a b u i l d i n g or other f a c i l i t y 
leased or rented from the f a i r board. 
§173.14(6) states that the f a i r board 
"may" grant a written permit to s e l l 
a r t i c l e s "to such persons as i t deems 
proper." The use of the word "may!1 

and the language "to such persons as 
i t deems proper" c l e a r l y confers d i s 
c r e t i o n . I t makes no difference that 
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the persons or commercial interests 
seeking to lease f a c i l i t i e s o f f e r a 
reasonable fee. The f a i r board may 
simply decide that i t w i l l placed [sic] 
a l i m i t on the amount of s e l l i n g that 
may go on f a i r property. This i s i t s 
prerogative under the statute. 

In conclusion, the Iowa State Fair 
Board may lease'or rent any f a i r b uilding 
or f a c i l i t y to a private person or 
commercial i n t e r e s t for the purpose of 
making sales to the general public, either 
through the medium of an auction, or by 
any other accepted business sales method 
so long as the building or f a c i l i t y i s 
not needed for a state f a i r purpose. The 
Iowa State F a i r may also grant written 
permits to private persons or commercial 
in t e r e s t s to hold a public auction or to 
make sales to the public from a building 
or other f a c i l i t y leased or rented from 
the f a i r board i f the granting of permits 
i s i n accordance with regulations of the 
f a i r board. And the f a i r board can refuse 
to grant such permits to private persons 
or commercial i n t e r e s t s even i f a reason
able fee i s offered. 

Since the opinion did not address the condemnation matter, we 
s h a l l discuss i t now. 

Apparently, the Fairgrounds Community Council has been mis
informed regarding the a c q u i s i t i o n of the fairgrounds. An exami
nation of the conveyances to the state of the land which forms the 
fairgrounds reveals only one l o t was acquired by condemnation. 
That piece of land was condemned i n March, 1920, and i s described 
as follows: 

Lot 2 of P a r t i t i o n Plot of L.D. Sims 
Est. i n N 1/2 except a parcel desc. by 
Metes and Bounds. 

Lot 2 i s occupied now by approximately 9 1/2 acres of the 
parking l o t i n the northwest corner of the fairgrounds. This 
land i s not used for the a c t i v i t i e s to which the Council objects. 
Nevertheless, we s h a l l address the issue raised by your request 
as to whether i t i s l e g a l for the land acquired by condemnation 
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to be rented to a private person or commercial i n t e r e s t . 

Section 4 71.1, Code of Iowa (1979) permits the State to 
condemn private property "as may be necessary for any public 
improvement which the general assembly has authorized to be 
undertaken by the state." A r t i c l e I, Section 18 of the Iowa 
Constitution has imposed the requirement that private property 
condemned for a public improvement be put to "public use." 

"Public use" was defined by the Iowa Supreme Court i n 
Sisson v.,Supervisors,.104 N.W..454,,128 Iowa 442, (1905):. 

In holding a use to be public, 
i t has never been deemed es s e n t i a l 
that the entire community, or any 
considerable portion of i t , should 
d i r e c t l y enjoy or p a r t i c i p a t e i n the 
improvement or enterprise. This i s 
made necessary because i n the very 
nature of things the benefits to be 
derived from improvements l o c a l in 
character or peculiar i n adaptation 
must be subject to the r e s t r i c t i o n s 
of l o c a l i t y , the nec e s s i t i e s of 
i n d i v i d u a l and community l i f e , etc. 
(Cites omitted.) So, also, a moment's 
consideration w i l l serve to make i t 
clear that c o n t r o l l i n g e f f e c t cannot 
be given the f a c t , however apparent 
i t may become, that the construction 
of a p a r t i c u l a r improvement w i l l r e s u l t 
i n c i d e n t a l l y i n benefit to private 
r i g h t s and i n t e r e s t s . If the contrary 
were true, i t i s doubtful i f there could 
be prosecuted any public work requiring 
an exercise of the power of eminent 
domain. Not a milldam, canal, or r a i l 
way .intended to be Operated by private 
corporations for private gain could be 
b u i l t , however necessary to the public 
convenience or welfare, not even a 
schoolhouse s i t e or ground for cemetary, 
park, market house, street, or highway 
could be acquired, although intended to 
remain under control of public authority, 
and for the undoubted use and benefit of 
the public, without making disclosure of 
influence, more or les s marked, upon 
private r i g h t s and property i n t e r e s t s . 
(Cites omitted.) Perhaps no nearer 
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approach to accuracy i n the way of 
a general statement can be had than 
to say that the mandate of the Consti-
t i o n w i l l be s a t i s f i e d i f i t s h a l l be 
made reasonably to appear that to 
some appreciable extent the proposed 
improvement w i l l inure to the use and 
benefit of parties concerned, considered 
as members of the community or of the 
state, and not s o l e l y as i n d i v i d u a l s . 
While, however, the benefit must be 
common i n respect of the r i g h t of use 
and p a r t i c i p a t i o n , i t cannot be 
material that each user s h a l l not be 
affected i n p r e c i s e l y the same manner 
or i n the same degree. (Cites omitted.) 
104 N.W. at p-.459. 

Holding the annual state f a i r on the property i s a public 
use of the fairgrounds. The l e g i s l a t u r e decided long ago that 
an annual state f a i r would be i n the in t e r e s t of the public 
when i t authorized a c q u i s i t i o n of the fairgrounds. The Iowa 
Supreme Court has ruled that the Court w i l l not i n t e r f e r e with 
the l e g i s l a t i v e determination of public use as long as the use 
i s not c l e a r l y , p l a i n l y and .palpably private. Abolt v. City of 
Fort Madison, 252 Iowa 626, 108 N.W.2d 263 (1961). 

The modern trend i n eminent domain case law i s to expand 
somewhat the d e f i n i t i o n of public use. The t e s t for public use 
in recent decisions i s "the r i g h t of the public to receive and 
enjoy i t s (the land's) benefits." State ex r e l . Taft v. Campanella, 
364 N.E.2d 21, 23 (Ohio 1977). Although the Iowa courts are s a i d 
to employ a narrow d e f i n i t i o n of the public use, the quoted 
d e f i n i t i o n approximates the language used by the Iowa Supreme 
Court in Sisson v. Supervisors, supra. (The Iowa Supreme Court 
has not faced a public use issue recently, so we cannot predict i f 
i t w i l l adopt the modern d e f i n i t i o n . ) 

Perhaps under Iowa's d e f i n i t i o n of public use and clearly 
under the modern d e f i n i t i o n , the leasing of public property to 
private p a r t i e s i s a public use of the property. A situation 
which p a r a l l e l s the one we are discussing was presented to the 
Arizona Supreme C o u r t i n C i t y o f P h o e n i x v. P h o e n i x C i v i c 
Auditorium & Convention C e n t e r Association, Inc. 408 P.2d 818 
(Arizona 1965). The City of Phoenix condemned land for the s i t e 
of a convention center. The center would be leased to private 
parti e s . The only difference i s that the C i t y of Phoenix did 
not r e t a i n control of the land as does the f a i r board, but rather 
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leased i t to a non-profit corporation who leased i t back to the 
City pursuant to a long-term lease agreement. The arrangement 
v/as declared i n v a l i d because the long-term lease v i o l a t e d the 
c o n s t i t u t i o n a l debt l i m i t a t i o n and the statutory budgeting 
l i m i t a t i o n . 

However, for purposes of a comparison with the f a i r board's 
leasing p o l i c y , i t i s important to note that the Arizona Supreme 
Court ruled that the purchase of land by the City as a s i t e for 
a convention center was a public use. Thus, even i f the Iowa 
fairgrounds had been condemned for the purpose of leasing i t 
out i n the manner of a convention center, i t would be f o r a 
public use. 

If on the other hand, the leasing a c t i v i t y by the f a i r board 
i s a private use, i t i s s t i l l a proper use of property acquired 
by condemnation. As we have said before i n t h i s opinion, holding 
an annual state f a i r i s a public use of the fairgrounds. The f a i r 
was the primary purpose for acquiring the fairgrounds, and the 
leasing a c t i v i t y i s i n c i d e n t a l to that purpose. The Iowa Supreme 
Court decided i n Sisson v. Supervisors, supra, that i n c i d e n t a l use 
does not defeat a primary public use. A federal d i s t r i c t court has 
held that construction and operation of a public parking l o t i s 
a public use for eminent domain purposes although the c i t y may lease 
space i n the f a c i l i t y to private i n t e r e s t s . Washington - Summers, 
Inc. v. City of Charleston, 430 F. Supp. 1013 (W.Va.D.C. 1977). 

This doctrine that excess may be d i s t r i b u t e d to private 
in t e r e s t s a f t e r the public need i s s a t i s f i e d i s based upon a 
United States Supreme Court case, Hendersonville Light &_ Power 
Co. v. Blue Ridge Interurban R. Co., 243 U.S. 563, 37 S.Ct. 440, 
61 L.Ed. 900 (1917). In that case the federal government con
demned water r i g h t s for the purpose of powering a state chartered 
r a i l r o a d and sold the excess power to private m i l l s . The f a i r 
board i s i n an analogous p o s i t i o n , leasing the fairgrounds to 
private p a r t i e s during the time i t i s not used by the state. 

In conclusion, i t i s the opinion of t h i s o f f i c e that the 
f a i r board i s not precluded from leasing the fairgrounds' 
f a c i l i t i e s to private p a r t i e s because the land was acquired by 
condemnation. Only a part of a parking l o t was acquired by 
condemnation, but even i f a l l the land had been so acquired 
t h e leasing a c t i v i t y i s permissible. The f a i r board has t h e 
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power to lease the land to private p a r t i e s . The lea s i n g of the 
grounds may constitute a public use. If the leasing i s considered 
a private use of the property, i t i s merely an i n d i c e n t a l private 
use which does not defeat the primary public use of the fairgrounds 
as the s i t e of the annual state f a i r . 

Very t r u l y yours, 

Marie A. Condon 
Assistant Attorney General 

MAC:jkt 



IOWA STATE ASSOCIATION OF COUNTIES: STATUTORY RESTRICTIONS 
ON COLLECTION OF "REGULAR MEMBERSHIP DUES" AND "SERVICE FEE". 
§332.3 (27), Code of Iowa (1979). A c o l l e c t i o n once each year 
of "regular membership dues" and "service fees" i n a member
ship fees statement for 1979", by the Iowa State Association 
of Counties i s i n v i o l a t i o n of §332.3 (27) of the 1979 Code of 
Iowa i f the t o t a l assessment co l l e c t e d from a l l member counties 
i s i n excess of $75,000 per annum. (Hagen to Richard Johnson, 
Auditor of State. 4/11/79) #79-4-13CL) 

A p r i l 11, 1979 

Richard Johnson, Auditor 
State of Iowa 
L O C A L 
Dear Mr. Johnson: 

You have requested an opinion of the Attorney General 
concerning the lawfulness of membership assessment by the 
Iowa State Association of Counties and the payment of or 
appropriation of monies to the Iowa State Association of 
Counties under Chapter 332.3 (27) of the Code of Iowa. In 
your l e t t e r of February 12, 1979, you enclose a copy of 
"membership fees statement for 1979" issued by the Iowa 
State Association of Counties and pose the following question: 

Is the second part of t h i s assessment out
side the l i m i t of the $75,000 l i m i t a t i o n 
set by the Code? 
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In the l e t t e r , the Iowa Association of Counties stated 
that the "membership fees statement for 1979" includes a "new 
feature" of a "service fee" i n addition to the "regular 
membership dues". The l e t t e r also declared that the Iowa law 
provided for a l i m i t a t i o n of $75,000 on the state-wide annual 
dues which could be assessed by the Association for member
ship.. The apparent intent of the dues statement f o r "regular 
membership dues" and "service fees" i s to avoid v i o l a t i o n of 
the $75,000 l i m i t a t i o n on annual dues which are c o l l e c t a b l e 
under Chapter 332.3 (27). Chapter 332.3 (27) i s e x p l i c i t 
i n that i t states that: 

The t o t a l assessment co l l e c t e d from a l l 
member counties s h a l l not exceed $75,000 
per annum . . . [Emphasis Supplied] 

We believe that the intent of t h i s l e g i s l a t i o n was 
express i n that the Iowa Legislature sought to r e s t r i c t the 
t o t a l amounts appropriated by the counties and/or c o l l e c t e d 
by the Iowa State Association of Counties. Together, "regular 
membership dues" and "service fees" c o l l e c t e d once each year 
produce a " t o t a l assessment" or appropriation from the county 
general fund i n excess of the $75,000 l i m i t a t i o n . 

Section 332.3 (27), 1979 Code of Iowa also states, i n 
part, that: 

The Board of Supervisors may appropriate 
from the county general fund necessary 
funds to provide membership i n the Iowa 
State Association of Counties . . . 

In other words, the t o t a l appropriation from the gen
e r a l fund i s to be s u f f i c i e n t to provide f o r membership. 
Such a bifurcated system of "membership dues" and "service 
fees" would be contrary to the u n i l a t e r a l or singular system 
of assessment created by Chapter 332.3 (27), 1979 Code of 
Iowa. I f the cumulative e f f e c t of the "regular membership 
dues" and "service fees" i s to exceed the amount of $75,000 
as set by Chapter 332.3 (27) then the assessment, whatever 
i t i s c a l l e d , i s i n v i o l a t i o n of the $75,000 l i m i t a t i o n . 

Assistant Attorney General 
H0H:sh 

v. 



MUNICIPALITIES: Pensions — §410.6, the Code, 1979. When 
a pension, pursuant to Chapter 410 of the Code, i s recompu-
tated and there i s an increase i n benefits, the increase 
i s equal to one-half the difference between the old pension 
and the recomputed pension. (Blumberg to Priebe, State 
Senator, 4/11/79) #79-4-11 £ O 

The Honorable Berle E. Priebe A p r i l 11, 1979 
State Senator 
L O C A L 

Dear Senator Priebe: 

You requested an o f f i c i a l opinion regarding Chapter 410 
of the Code, 1979. S p e c i f i c a l l y , you ask what the amount of 
increase i n an adjusted pension w i l l be. 

Section 410.6 provides i n pertinent part that members 
who r e t i r e (policemen and firemen) 

s h a l l be paid out of the pension 
fund of such department a monthly 
pension equal to one-half the 
amount of salary received by him • 
monthly at the date he act u a l l y 
r e t i r e s from said department. I f 
any member s h a l l have served twenty-
two years i n said department, but 
s h a l l not have reached the age of 
f i f t y years, he s h a l l be e n t i t l e d 
to retirement, but no pension s h a l l 
be paid while he l i v e s u n t i l he 
reaches the age of f i f t y years. 

Upon the adoption of any increase 
i n pension benefits e f f e c t i v e sub
sequent to the date of a member's 
retirement, the amount payable to 
each member as his regular pension 
s h a l l be increased by an amount 
equal to f i f t y percent of any increase 
i n the pension benefits for the rank 
at which the member r e t i r e d . 

Pensions payable under t h i s chapter 
s h a l l be adjusted as follows: 
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1. As of the f i r s t of July each 
year, the monthly pension authorized 
i n t h i s chapter payable to each r e t i r e d 
member and to each beneficiary, except 
c h i l d r e n , of a deceased member s h a l l 
be recomputed. The applicable formulas 
authorized i n t h i s chapter which were 
used to compute the r e t i r e d member's 
or beneficiary's pension at the time 
of retirement.or death s h a l l be used 
i n the recomputation except the earn-
able compensation payable on each 
July 1 to an a c t i v e member having the 
same or equivalent rank or p o s i t i o n 
as was held by such r e t i r e d or de
ceased member at the time of r e t i r e 
ment or death, s h a l l be used i n l i e u 
of the f i n a l compensation which the 
r e t i r e d or deceased member was r e 
ceiving at the time of retirement 
or death. At no time s h a l l the 
monthly pension or payment to the 
benefi c i a r y be less than the amount 
which was paid at the time of such 
member's retirement or death. 

2. A l l monthly pensions adjusted 
as provided i n t h i s section s h a l l be 
payable beginning on July 1 of the 
year which the adjustment i s made and 
s h a l l continue i n e f f e c t u n t i l the 
next following July 1 at which time 
the monthly pension s h a l l again be 
recomputed and a l l monthly pensions 
adjusted i n accordance with the 
computations. 

Pursuant to t h i s section, a member's monthly pension i s equal 
to one-half his monthly compensation at the time of retirement. 
Each July f i r s t , the pension i s recomputed. The formula i s the 
same, except that the earnable compensation of an active member 
of the same rank i s used i n place of the f i n a l compensation of 
the r e t i r e d member. In the event that the recomputed pension 
i s higher than the current pension, the member•receives 
one-half the differ e n c e between the old and recomputed pension. 
In other words, one-half of that difference i s added to the o l d 
pension to create the adjusted or recomputed pension which i s 
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then paid to the member. This process occurs every J u l y f i r s t , 

Very t r u l y yours, 

' fe/' 
'Larry tMy Blumberg 
Assistant Attorney General ( 

LMB:jkt 



COUNTIES: §441. 5, 441. 8, Code of. Iowa, 1979. County 
assessors whose terms expire p r i o r to December 31, 1979, 
need not take examination and obtain c e r t i f i c a t i o n under 
§441.5 of Code i n order to be reappointed f o r a six year 
term commencing January 1, 1980, (Hagen to Bair, 4-6-79) 
#79-4-8. CO) 

A p r i l 6, 1979 
Mr. Gerald D. Bair, Director 
Department of Revenue 
Hoover Building 
L O C A L 
Dear Mr. Bair: 

You have requested an opinion of the Attorney General as. 
to whether or not county assessors whose terms expire p r i o r 
to December 31, 1979 must take the examination and obtain 
c e r t i f i c a t i o n as set out i n Chapter 441,5 i n order to fee reap^ 
pointed to a s i x year term commencing January 1, 1980, I t i s 
the opinion of t h i s o f f i c e that incumbent county assessors 
whose terms expire p r i o r to December 31, 1979 need not take 
the examination set out i n Chapter 441,5 i n order to obtain 
c e r t i f i c a t i o n f or reappointment to a s i x year term commencing 
January 1, 1980. 

The Iowa l e g i s l a t u r e amended Chapter 441,8, Code of Iowa, 
1979 (Chapter 1150, Acts of the 67th G.A., 1978) and established 
a continuing education program whereby Incumbent assessors would 
be c e r t i f i e d as e l i g i b l e for reappointment. Chapter 441,8 pro
vides as follows: 

"Upon receiving c r e d i t equal to two hundred 
f o r t y hours of classroom Instruction during 
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the assessor's current term of o f f i c e , the 
commission s h a l l C e r t i f y to the assessor's 
conference board that said assessor i s e l i g i 
ble to be reappointed to his or her present 
p o s i t i o n . For assessors whose present terms 
of o f f i c e expire before s i x years from Janu
ary 1, 1979, or who are appointed to complete 
an unexpired term the number of credits re
quired to be c e r t i f i e d as e l i g i b l e for reap
pointment s h a l l be prorated according to the 
amount of time remaining i n the present term 
of said assessor." 

However, §441.8 also provides an exemption for those 
incumbents who are reappointed p r i o r to January 1, 1980. This 
exemption i s contained i n the second paragraph of §441.8 which 
states as follows: 

" E f f e c t i v e January 1, 1980, the conference 
board s h a l l have the power to reappoint the 
incumbent assessor only i f the incumbent assessor 
has s a t i s f a c t o r i l y completed the continuing 
education program provided for i n t h i s section." 

P r i o r to January 1, 1979, incumbent assessors where granted 
a r e s t r i c t e d c e r t i f i c a t i o n i f they held o f f i c e as of January 1, 
1976. Any of these incumbents would not have had to take the 
w r i t t e n examination set out i n Chapter 441.5, Code of Iowa, 1977. 
(See §441.11, Code of Iowa, 1977). The deletion of t h i s exemption 
provision does not mean that incumbent assessors must necessarily 
take the examination under §441.5, Code of Iowa, 1979. The intent 
of the amendments contained i n Senate F i l e 221 (enacted as chapter 
1150, Acts of the 67th G.A. 1978), was to provide a mechanism and 
standards for incumbent assessors reappointment by means of e l i 
g i b i l i t y c e r t i f i c a t i o n through continuing education. 

New applicants for assessor must obtain t h e i r c e r t i f i c a t i o n 
i n i t i a l l y through examination under Chapter 441.5, Code of Iowa, 
1979, but incumbents are allowed to obtain t h e i r c e r t i f i c a t i o n 
through a continuing education set out i n Chapter 441.8, Code of 
Iowa, 1979. The l e g i s l a t u r e established the r e q u i s i t e number of 
c r e d i t s to be obtained during each s i x year period i n order to 
be " c e r t i f i e d as e l i g i b l e for reappointment." The l e g i s l a t u r e 
also provided for proration of c r e d i t requirement according to 
the amount of time remaining i n the present term of the assessor. 

The l e g i s l a t u r e further provided for an exemption for 
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those assessors, being appointed during the period of time i n 
which the continuing education program would be established to 
avoid any possible penalization for not having the oppor
tunity to obtain continuing l e g a l education c r e d i t i n a system 
ju s t adopted January 1, 1979. To conclude that an incumbent 
assessor who happens to reach the end of his term t h i s year 
must take the examination i n order to be c e r t i f i e d while those 
who reach their,end of t h e i r term subsequent fo January 1, 1980 
do not would lead to an absurd r e s u l t and does not appear to be 
the intent of the l e g i s l a t i o n . 

The conference board for each county has the d i s c r e t i o n 
to set t h e i r standards for reappointment under Chapter 441.2 
of the 1979 Code of Iowa, but the minimum c r i t e r i a f o r reappoint
ment i s set out i n the second paragraph of Chapter 4 41.8. The 
conference board under Chapter 441.8 may or may not appoint an 
incumbent at t h e i r own d i s c r e t i o n based on reasonable c r i t e r i a 
However, i t i s our opinion and conclusion that incumbent assessors 
need not as a matter of State law take the c e r t i f i c a t i o n examina
t i o n under Chapter 441.5 which i s designed f o r i n d i v i d u a l s who 
wish to become e l i g i b l e f o r consideration as candidate f o r 
assessor and are not incumbents to that o f f i c e . 

Howard Hagen 
Assistant Attorney General 



STATE OFFICERS AND DEPARTMENTS: Secretary of State and Iowa 
Search, Inc., A r t i c l e I I I , 31; 554.9407(3), §18.8, 68A.3, 
Code of Iowa, 1979; O.A.G., .1978 , #78-10-13 (Haesemeyer to 
Synhorst). A r t i c l e I I I , §31, Constitution of Iowa does not r e 
quire a two-thirds vote of each branch of the General Assembly 
for approval of the appropriation for the Secretary of State. 
The r e l a t i o n s h i p of the o f f i c e of the Secretary of State and 
Iowa Search, Inc. i s not i n v i o l a t i o n of Constitution or law. 
Such r e l a t i o n s h i p serves a public purpose, not a private purpose. 
(Schantz & McDonald to M i l l e r , State. Senator, 4/5/79) #79-4-6C1-) 

A p r i l 4, 1979 

The Honorable Charles P. M i l l e r 
State Senator 
Capitol Building 
L O C A L 

Dear Senator M i l l e r : 

You have requested an opinion of the Attorney General with 
respect to the r e l a t i o n s h i p between the o f f i c e of the Secretary of 
State and Iowa Search, Inc., a p r i v a t e firm for which desk space i s 
allocated within the o f f i c e of the Secretary of State. S p e c i f i c a l l y , 
you have asked: 

1. Does A r t i c l e I I I , section 31, Constitution of Iowa, 
require a two-thirds vote of the l e g i s l a t u r e on the 
appropriation f o r the Secretary of State's o f f i c e ? 

2. Would a two-thirds vote on a general state appropria
tions b i l l f u l f i l l the C o n s t i t u t i o n a l requirement or 
would a separate vote have to be taken on the Secretary's 
appropriation or a part thereof? 

3. Are there other C o n s t i t u t i o n a l or statutory requirements 
which need to be met i f the r e l a t i o n s h i p i s to continue? 

I. 

The background to the l e g a l questions you pose i s somewhat 
involved. Iowa Search, Inc., i s a private corporation to which the 
Secretary of State has allocated desk space i n the o f f i c e of the 
Secretary of State for the purpose of f a c i l i t a t i n g i t s search of 
public records.' A r e n t a l charge of $2 5 per month i s apparently 
assessed, and Iowa Search pays for the cost of i t s telephone service. 
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Some members of the l e g i s l a t u r e have believed that the r e l a t i o n 
ship between Iowa Search and the Secretary of State's o f f i c e was 
unwise, i f not unlawful, and i n 1976, the General Assembly passed 
a b i l l that would have terminated the r e l a t i o n s h i p and required the 
Secretary of State to provide s i m i l a r services. Governor Robert 
D. Ray, however, vetoed the measure, stating his view that Iowa 
Search provided e f f e c t i v e service at a cost lower than i f the 
Secretary of State supplied s i m i l a r services. 

On September 8, 1978, a complaint was f i l e d with the C i t i z e n 
Aide/Ombudsman's O f f i c e questioning the arrangement and the o f f i c e 
began an i n v e s t i g a t i o n . On October 26, 1978, the C i t i z e n ' s Aide/ 
Ombudsman O f f i c e sent a d r a f t of a c r i t i c a l report to the Secretary 
of State, among others, for comment. The C i t i z e n ' s Aide/Ombudsman 
report found, among other things, that the r e l a t i o n s h i p v i o l a t e d 
§18.8 of the Code of Iowa which provides that " o f f i c i a l apartments 
s h a l l be used only for the purpose of conducting the business of state. 
On October 27, 1978, the Secretary of State requested an Attorney 
General's opinion on the l e g a l i t y of Iowa Search's r e l a t i o n s h i p with 
h i s o f f i c e . On October 30, 1978, the Attorney General's o f f i c e 
issued an opinion upholding the p r a c t i c e , O.A.G. 1978, #78-10-13, 
and the Secretary of State included a copy of the opinion with h i s 
comments i n response to the C i t i z e n Aide/Ombudsman report. Shortly 
thereafter, the Citizen'Aide/Ombudsman released'its f i n a l report, which 
hewed to i t s o r i g i n a l p o s i t i o n notwithstanding the opinion of the 
Attorney General. The propriety of Iowa Search's p o s i t i o n became 
a campaign issue i n the race for Secretary of State i n the l a s t 
week before the November e l e c t i o n . 

We express no view as to whether the r e l a t i o n s h i p i s cost-
e f f e c t i v e or whether i t represents sound public p o l i c y . The r o l e 
of t h i s o f f i c e i n reviewing the matter i s s t r i c t l y l i m i t e d to the 
l e g a l i t y of the r e l a t i o n s h i p . Even i n t h i s context, our role i s 
further confined by the presence of an e x i s t i n g Attorney General's 
opinion covering aspects of the controversy. Our p o l i c y , announced 
when thi s o f f i c e refused to overrule a previous Attorney General's 
opinion construing Iowa's bribery laws, i s to decline to disturb 
previous r u l i n g s unless they are c l e a r l y erroneous * 

You ask whether the r e l a t i o n s h i p between Iowa Search and the 
Secretary of State's o f f i c e v i o l a t e s A r t i c l e I I I , section 31 of the 
Iowa Constitution or any other c o n s t i t u t i o n a l or statutory p r o v i s i o n . 
Because t h i s o f f i c e , l i k e the courts, w i l l seek to avoid c o n s t i t u 
t i o n a l d i s p o s i t i o n s when nonconstitutional grounds are a v a i l a b l e , 
we f i r s t examine relevant statutory provisions. 

I I . 

The most important statute that i s arguably contravened by 
the Iowa Search r e l a t i o n s h i p with the Secretary of State's o f f i c e . 
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i s §18.8, Code of Iowa, 1979. This provision states, i n relevant 
part: 

" o f f i c i a l apartments s h a l l be used only for the 
purpose of conducting the business of state." 

The C i t i z e n ' s Aide/Ombudsman report found that " t h i s language 
c l e a r l y p r o h i b i t s a private corporation from operating i n state 
apartments." The previous Attorney General's opinion, however, 
found that §18.8 was a general statute preempted by §554. 9407 
and §68A.3 of the Code. Section 554.9407(3) generally authorizes 
the a l l o c a t i o n of suitable space "for the preparation of written 
summaries and the provision of telephone service by those persons 
deemed by the Secretary of State . ... to have a legitimate i n t e r e s t 
i n regular examination of the Secretary of State's p u b l i c f i l e s . " 
§554.9407(3). Section 68A.3 provides that the lawful custodian of 
records " s h a l l provide a suitable place" for examination and 
copying of p u b l i c records. The Attorney General's opinion further 
noted that even i f these provisions were not s p e c i a l statutes 
preempting the general terms of §18.8, no v i o l a t i o n of t h i s statute 
occurred because "the granting of space to Iowa Search i s i n furtherance 
of the business of the state and i n the p u b l i c i n t e r e s t . " 

We do not f i n d the g e n e r a l / s p e c i f i c analysis convincing. The 
p r i n c i p l e that s p e c i a l statutes preempt general statutes applies only 
when the s p e c i a l statute i s i r r e c o n c i l a b l e with the general statute. 
But the present statutory provisions are not i r r e c o n c i l a b l e . 
Sections 554.9407(3) and §68A.3can r a t i o n a l l y be interpreted as 
simply guaranteeing the r i g h t of i n d i v i d u a l s to have access to space 
as needed to examine records of personal i n t e r e s t to them. These 
statutes do not necessarily authorize a p r i v a t e corporation to have 
permanent space provided for i t s profit-making a c t i v i t i e s i n apparent 
contradiction to §18.8. 

At the same time, however, we think §554.9407(3) and §68A.3 
lend credence to the e a r l i e r opinion's view that "the granting of 
space to Iowa Search i s i n furtherance of the business of state." 
These open access and space-providing statutes c l e a r l y suggest 
that the state has an i n t e r e s t i n making the information involved 
r e a d i l y a v a i l a b l e to the public. The previous Attorney General's 
opinion concluded that the state's business can be conducted by 
private business i f i t f u l f i l l s a public purpose. The C i t i z e n ' s 
Aide/Ombudsman view seems to be that state business can be conducted 
only by state employees. 

Whatever conclusion we might have o r i g i n a l l y reached, we do 
not believe the previous Attorney General's opinion i s c l e a r l y 
erroneous. There are no j u d i c i a l decisions construing §18.8 which 
undercut the i n t e r p r e t a t i o n , and i t i s not unreasonable to assume 
that, at l e a s t under some circumstances, the business of the p u b l i c 
may be performed by private persons. We therefore decline to reverse 
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the previous p o s i t i o n of the Attorney General that §18.8 has not 
been v i o l a t e d by the r e l a t i o n s h i p . 

The only other statutory provision that might be implicated 
by the Iowa Search/Secretary of State r e l a t i o n s h i p i s the Iowa 
Competition Law, §553, et. seq., Code of Iowa, 1979. We understand, 
however, that Iowa Search does not have exclusive c o n t r o l of the re
cords or a v a i l a b l e space i n the Secretary of State's O f f i c e . Thus, 
we assume that a hypothetical corporation, wishing to provide a s i m i 
l a r service to i t s c l i e n t s , could enter the market on the same terms 
as that of Iowa Search. As long as the p o l i c i e s of the Secretary 
of State's o f f i c e do not tip-the competitive scales i n favor of 
Iowa Search, no v i o l a t i o n of the Competition. Law i s present. 

I I I . 

A r t i c l e I I I , section 31, Constitution of Iowa provides: 

"...no public money or property s h a l l be appropriated 
for l o c a l , or p r i v a t e purposes, unless such appropria
t i o n s , compensation, or claim be allowed by two thirds 
of the members elected to each branch of the General 
Assembly." 

The previous Attorney General's opinion, while not d i r e c t l y 
considering the a p p l i c a b i l i t y of t h i s provision, found no c o n s t i 
t u t i o n a l i n f i r m i t y i n the Iowa Search r e l a t i o n s h i p with the Secre
tary of State's o f f i c e . The opinion observed that p r o f i t making 
newspapers, wire services, and t e l e v i s i o n and radio stations have 
been furnished desks and telephones i n the l e g i s l a t i v e chambers fo r 
t h e i r exclusive use without charge. In addition, the opinion noted 
that food services are furnished by private concessionaires u t i l i z i n g 
s i g n i f i c a n t amounts of space i n " o f f i c i a l apartments." These uses 
of o f f i c i a l apartments, according to.the p r i o r opinion, were jus
t i f i e d because they furthered the business of the state. 

We do not f i n d t h i s approach c l e a r l y erroneous. Where a 
public purpose i s served by the use of the space, something more 
than a private gratuity or a charity i s involved. See O.A.G. 
1936, p. 139 (Senate cannot s e l l chairs to i n d i v i d u a l Senators 
at nominal p r i c e ) . We also believe that i n i n t e r p r e t i n g shadowy 
areas of c o n s t i t u t i o n a l law, past custom, and usage, though now 
necessarily determinative, are e n t i t l e d to consideration.. 

We want to repeat that t h i s o f f i c e takes no view as to the 
d e s i r a b i l i t y of the r e l a t i o n s h i p between Iowa Search Inc. and the 
Secretary of State's o f f i c e . Indeed, p o l i c y questions frequently 
are raised whenever a company which i s making a p r o f i t charges the 
public for services that could be provided by government personnel. 
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The determination of whether the p o l i c y i s sound, however, 
rests with the Secretary of State, who i n his d i s c r e t i o n has 
sanctioned the arrangement, and with the Governor and the 
members of the General Assembly, who as participants i n 
the l e g i s l a t i v e process generally have the power to l i m i t the 
Secretary's range of permissible action. 

In sum, we decline to reverse the previous holding of 
the Attorney General that the Iowa Search/Secretary of State 
rel a t i o n s h i p does not v i o l a t e any statutory or c o n s t i t u t i o n a l 
requirements. 

Very t r u l y yours, 

Mark Schantz 
S o l i c i t o r General 

Bruce McDonald 
Assistant Attorney General 



JUDICIAL MAGISTRATES; IPERS; Iowa Code Sections 97B.41(3)(b)(6); 
97B.42; 97B.45; 97B.46; 97B.47; 97B.52; 97B.53(1), (2), (7); 
602.50; 602.58; House F i l e 582, 67th G.A., §§5, 6. A j u d i c i a l 
magistrate choosing IPERS membership may not v o l u n t a r i l y with
draw from IPERS for personal reasons. (Salmons to Longnecker, 
Administrator, State Retirement Systems, 4/3/79) #79-4-5 C--) 

Mr. Edward R. Longnecker A p r i l 3, 1979 
Administrator 
State Retirement Systems 
L O C A L 

Dear Mr. Longnecker: 

We are i n receipt of your opinion request of March 5, 
1979 r e f e r r i n g to House F i l e 582, of the 67th G.A., Sections 5 
and 6, and asking whether j u d i c i a l magistrates appointed pursuant 
to Section 602.50 and 602.58 of the Code may.opt out of IPERS once 
they have chosen to become covered pursuant to House F i l e 582. 
From a telephone conversation with you I have learned that a 
j u d i c i a l magistrate who timely complied with Section 6 of House 
F i l e 582 i n choosing IPERS membership now seeks to withdraw from 
that retirement system due to a personal tax problem. 

Section 5 of House F i l e 582 allows j u d i c i a l magistrates 
the option of becoming IPERS members. Section 6 provides that the 
department of job service s h a l l have n o t i f i e d such magistrates of 
t h e i r r i g h t to such e l e c t i o n by February 1, 1978. Those choosing 
IPERS coverage must have n o t i f i e d both IPERS and the department of 
job service by written notice p r i o r to March 1, 1978. Aside from 
allowing a magistrate the choice of e l e c t i n g not to continue IPERS 
coverage between February 1, and March 1, 1978, House F i l e 582 i s 
otherwise s i l e n t concerning r i g h t s of termination by those once 
choosing IPERS coverage. 

The general rule of Chapter 97B, The Code, 1979, i s that 
a l l employees s h a l l be members of IPERS so long as they continue i n 
public employment. Section 97B.42. Indeed, i n keeping with House 
F i l e 582, Section 97B.41(3)(b)(6) (1979) has been added designating 
j u d i c i a l magistrates choosing IPERS coverage as "employees" for 
purposes of Chapter 97B. 
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A j u d i c i a l magistrate, as any other public employee, 
may withdraw from IPERS only i n ways allowed by the l e g i s l a t u r e . 
A public employee may r e t i r e and draw IPERS benefits, at age 
si x t y f i v e , Section 97B.45, or e a r l i e r , Section 97B.47, or, at 
the request of his employer, a f t e r age sixty f i v e . Section 97B.46. 
If a member dies IPERS benefits are l e f t to his b e n e i f i c i a r i e s . 
Section 97B.52. F i n a l l y , an IPERS member may v o l u n t a r i l y 
terminate public employment or have his employment terminated 
and receive back contributions, Section 97B.53(1), receive monthly 
benefits, Section 97B.53(2), . or leave h i s contributions i n the 
System i n hopes of again becoming a covered public employee. 
Section 97B.53(7). Nothing i n Chapter 97B manifests an intent 
to allow public employees the option of withdrawing from IPERS 
coverage so long as they remain public employees. 

I t i s the opinion of t h i s o f f i c e that a j u d i c i a l 
magistrate, having once made the timely choice to e l e c t IPERS 
membership, may not revoke that e l e c t i o n and.discontinue such 
membership. 

Sincerely, 

ZARLTON G. SALMONS 
Assistant Attorney General 

CGS:pml 



COUNTIES: Incompatibility — §§137.4, 137.6, 137.20, 174.13, 
174.14, 174.15, 174.17 and 174.19,"the Code, 1979. A member 
of a county board of supervisors cannot simultaneously occupy 
the p o s i t i o n of member of the county board of health or county 
f a i r board. (Blumberg to F r i s k , Harrison County Attorney, 4/3/79) 
#79-4-4CL) 

Mr. Judson F r i s k A p r i l 3, 1979 
Harrison County Attorney 
P.O. Box 128 
Logan, Iowa 51546 

Dear Mr. F r i s k : 

We have your opinion request of March 8, 1979, regarding 
i n c o m p a t i b i l i t y of p o s i t i o n s . You ask whether a member of a 
county board of supervisors can simultaneously occupy the 
pos i t i o n of member of the county f a i r board or member of the 
county health board. 

In State ex r e L Crawford v. Anderson,155 Iowa 271, 273, 
136 N.W. 128 (1912), the leading case on i n c o m p a t i b i l i t y , i t 
was stated: 

The p r i n c i p a l d i f f i c u l t y that has 
confronted the courts i n cases of 
t h i s kind has been to determine 
what constitutes i n c o m p a t i b i l i t y 
of o f f i c e s , and the consensus of 
j u d i c i a l opinion seems to be that 
the question must be determined 
l a r g e l y from a consideration of 
the duties of each, having, i n 
so doing, a due regard to the 
public i n t e r e s t . I t i s generally 
said, that i n c o m p a t i b i l i t y does 
not depend upon the incidents of 
the o f f i c e , as upon physical i n a b i l i t y 
to be engaged i n the duties of both 
at the same time. Bryan v. C a t e l l , supra. 
But that the tes t of in c o m p a t i b i l i t y 
i s whether there i s an inconsistency 
i n the functions of the two, as where 
one i s subordinate to the other."and 
subject i n some degree to i t s r e 
visory power," or where the duties 
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of the two o f f i c e s "are inherently 
inconsistent and repugnant." State 
v. Eus, 135 Mo. 338, 36 S.W. 639, 
33 L.R.A. 616; Attorney General v. 
Common Council of Detroit, supra. 
[112 Mich. 145, 70 N.W. 450, 37 
L.R.A. 211]; State v. Goff, 15 R.I. 
505, 9 A. 226, 2 Am.St.Rep. 921. 
A s t i l l d i f f e r e n t d e f i n i t i o n has 
been adopted by several courts. I t 
i s held that incompatibility of 
o f f i c e e x i s t s "where the nature and 
duties of the two o f f i c e s are such 
as to render i t improper from con
siderations of public p o l i c y , for 
an incumbent to r e t a i n both". 

See also, State ex r e l . LeBuhn v. White, 257 Iowa 660, 133 N.W.2d 
903 (1965). 

Chapter 137, the Code 1979, provides for l o c a l boards of health. 
That term includes county boards. Section 137.4 provides that 
the members of the county board of health are appointed by the y 
board of supervisors. Section 137.6 outlines the powers of the j 
l o c a l boards. Subsection 2(a) of that section provides that r u l e s 
adopted by the county board of health require approval of the 
board of supervisors. Finally,§137.20 provides for appropriations 
by the board of supervisors for l o c a l boards of health. 

Applying these f a c t s to the Crawford case, i t i s apparent 
that a member of the board of supervisors who i s also a member of 
the county board of health would be exercising a rev i s o r y power 
over himself. The positions are therefore incompatible. 

The same can be said of a member of the board of supervisors 
who i s also a member of the county f a i r board. Chapter 174, the 
Code, 1979, provides for County f a i r s . Section 174.13 permits 
the County board of supervisors to levy a tax for the County 
f a i r . Pursuant to §§174.14 and 174.15, upon a vote of the el e c t o r a t e , 
the board of supervisors s h a l l make purchases or accept g i f t s f o r 
the f a i r . Although the t i t l e to the property may be i n the County, 
the management of i t may rest with the f a i r board. Again, pursuant 
to §174.17, the board of supervisors may levy a tax f o r such f a i r 
board for s p e c i f i c purposes. Section 174.19 requires the f a i r 
board to make a d e t a i l e d statement to the board of supervisors 
of a l l l e g a l disbursments of such monies received. F i n a l l y , the 



COUNTIES: Incompatibility — §§137.4, 137.6, 137.20, 174.13, 
174.14, 174.15, 174.17 and 174.19, the Code, 1979. A member 
of a county board of supervisors cannot simultaneously occupy 
the p o s i t i o n of member of the county board of health or county 
f a i r board. (Blumberg to F r i s k , Harrison County Attorney 4/3/79) #79-4^4CO 

Mr. Judson F r i s k A p r i l 3, 1979 
Harrison County Attorney 
P.O. Box 128 
Logan, Iowa 5154 6 

Dear Mr. F r i s k : 

We have your opinion request of March 8, 197 9, regarding 
incompatibility of positions. You ask whether a member of a 
county board of supervisors can simultaneously occupy the 
position of member of the county f a i r board or member of-'the 
county health board. \ 

In State ex r e L Crawford v. Anderson,155 Iowa 271, 273, 
136 N.W. 128 (1912), the leading case on in c o m p a t i b i l i t y , i t 
was stated: 

The p r i n c i p a l d i f f i c u l t y that has 
confronted the courts i n cases of 
t h i s kind has been to determine 
what constitutes i n c o m p a t i b i l i t y 
of o f f i c e s , and the consensus of 
j u d i c i a l opinion seems to be that 
the question must be determined 
l a r g e l y from a consideration of 
the duties of each, having, i n 
so doing, a due regard to the 
public i n t e r e s t . I t i s generally 
said that incompatibility does 
not depend upon the incidents of 
the o f f i c e , as upon physical i n a b i l i t y 
to be engaged i n the duties of both 
at the same time. Bryan v. C a t e l l , supra. 
But that the t e s t of inco m p a t i b i l i t y 
i s whether there i s an inconsistency 
i n the functions of the two, as where 
one i s subordinate to the other."and 
subject i n some degree to i t s r e
visory power," or where the duties 
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of the two o f f i c e s "are inherently 
inconsistent and repugnant." State 
v. Bus, 135 Mo. 338, 36 S.W. 639, 
33 L.R.A. 616; Attorney General v. 
Common Council of Detroit, supra. 
[112 Mich. 145, 70 N.W. 450, 37 
L.R.A. 211]; State v. Goff, 15 R.I. 
505, 9 A. 226, 2 Am.St.Rep. 921. 
A s t i l l d i f f e r e n t d e f i n i t i o n has 
been adopted by several courts. I t 
i s held that incompatibility of 
o f f i c e e x i s t s "where the nature and 
duties of the two o f f i c e s are such 
as to render i t improper from con
siderations of public p o l i c y , for 
an incumbent to r e t a i n both". 

See also, State ex r e l . LeBuhn v. White, 257 Iowa 660, 133 N.W.2d 
903 (1965). 

Chapter. 137, the Code 1979, provides for l o c a l boards of health. 
That term includes county boards. Section 137.4 provides that 
the members of the county board of health are appointed by the 
board of supervisors. Section 137.6 outlines the powers of the 
l o c a l boards. Subsection 2(a) of that section provides that rules 
adopted by the county board of health require approval of the 
board of supervisors. F i n a l l y , §137.20 provides for appropriations 
by the board of supervisors for l o c a l boards of health. 

Applying these facts to the Crawford case, i t i s apparent 
that a member of the board of supervisors who i s also a member of 
the county board of health would be exercising a revisory power 
over himself. The positions are therefore incompatible. 

The same can be said of a member of the board of supervisors 
who Is also a member of the county f a i r board. Chapter 174, the 
Code, 1979, provides for County f a i r s . Section 174.13 permits 
the County board of supervisors to levy a tax for the County 
f a i r . Pursuant to §§174.14 and 174.15, upon a vote of the electorate, 
the board of supervisors s h a l l make purchases or accept g i f t s for 
the f a i r . Although the t i t l e to the property may be i n the County, 
the management of i t may res t with the f a i r board. Again, pursuant 
to §174.17, the board of supervisors may levy a tax f o r such f a i r 
board for s p e c i f i c purposes. Section 174.19 requires the f a i r 
board to make a det a i l e d statement to the board of supervisors 
of a l l l e g a l disbursments of such monies received. F i n a l l y , the 
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board of supervisors may permit the use of county maintenance 
equipment for county f a i r purposes. 

These facts also show a revisory power i n addition to 
being improper for considerations of public p o l i c y . See also, 
Wilson v. Iowa C i t y , 165 N.W.2d 813, 822 (Iowa 1969). 

Accordingly, we are of the opinion that a member of a 
county board of supervisors may not simultaneously occupy the 
pos i t i o n of member of a county board of health or county f a i r 
board. 

Very t r u l y yours, 

Assistant Attorney General 

LMB:jkt 



STATE OFFICERS AND DEPARTMENTS: Commission on t h e A g i n g and A r e a 
A g e n c i e s on t h e A g i n g , t h e i r f i s c a l r e l a t i o n s h i p and r a t e o f 
reimbursement f o r m i l e a g e and t r a v e l - 42 U. S. C. § 3001 e t . s e q . , 
42 U. S. C. § 3024; 42 U. S. C. § 3045 et^_ seq. ; 42 U. S. C. 
§ 3 0 4 5 a ( c ) ; 45 C. F. R. § 9 0 9 . 4 2 ( a ) ( 1 ) ; 45 C. F. R. § 909.43; 
C h a p t e r 249B, 1979 Code o f Iowa; §§ 18.117, 25A.2(3), 1979 Code 
o f Iowa; § 20, Iowa A d m i n i s t r a t i v e Code; A r e a A g e n c i e s on A g i n g 
are s u b j e c t t o t h e d i r e c t s u p e r v i s i o n and c o n t r o l o f t h e S t a t e 
Commission on A g i n g . The Commission on the A g i n g i s v e s t e d w i t h 
t h e a u t h o r i t y t o r e c e i v e a l l funds on b e h a l f o f t h e A r e a A g e n c i e s . 
D i s t r i b u t i o n o f funds t o A r e a A g e n c i e s i s s o l e l y t h r o u g h the 
Commission on t h e A g i n g , a f t e r t h e a p p r o v a l by t h e Commission o f 
the A r e a Agency's a r e a p l a n . The A r e a A g e n c i e s a r e bound by t h e 
f i s c a l p o l i c y as f o r m u l a t e d by t h e Commission on t h e A g i n g . The 
A r e a A g e n c i e s a r e f u r t h e r bound by t h e u n i f o r m s t a n d a r d s s e t f o r 
s t a t e employees w i t h r e s p e c t t o m i l e a g e reimbursements. Area 
A g e n c i e s may r e i m b u r s e c l i e n t s , f o r m i l e a g e f o r t r a n s p o r t a t i o n 
s e r v i c e s p r o v i d e d t o c o n d u c t t h e " N u t r i t i o n Program f o r t h e E l d e r l y " . 
Such reimbursements must a l s o c o nform t o t h e u n i f o r m s t a n d a r d s 
s e t f o r s t a t e employees. (McDonald t o O d e l l McGhee, L e g a l S e r v i c e s 
D e v e l o p e r , Commission on t h e A g i n g , 4/3/79) #79-4-3 C L.^ 

Mr. O d e l l McGhee A p r i l 3, 19 79 
L e g a l S e r v i c e s D e v e l o p e r 
Iowa Commission on the A g i n g 
415 T e n t h S t r e e t 
Des Moines, Iowa 50319 

Dear Mr. McGhee: 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l w i t h 
r e s p e c t t o t h e r e l a t i o n s h i p o f t h e Iowa Commission on t h e A g i n g 
and t h e A r e a A g e n c i e s on A g i n g , Your q u e s t i o n has r i s e n due 
t o a l a c k o f a u n i f o r m p o l i c y f o r reimbursement f o r m i l e a g e by 
A r e a Agencies, on A g i n g . S p e c i f i c a l l y , you have r e q u e s t e d an 
answer t o each o f the f o l l o w i n g q u e s t i o n s : 

1. Does th e Iowa Commission on t h e A g i n g have 
a u t h o r i t y t o f o r m u l a t e f i s c a l p o l i c y f o r 
g r a n t e e s and A r e a A g e n c i e s on A g i n g b a s e d 
on S t a t e p o l i c y ? 

2. To what e x t e n t are A r e a A g e n c i e s on A g i n g 
bound by t h e s e p o l i c i e s ? 

3. What i s the l e g a l , r e l a t i o n s h i p o f the S t a t e 
C o m p t r o l l e r ' s O f f i c e t o A r e a A g e n c i e s on Aging? 

4. To what e x t e n t can t h e S t a t e Agency c o n t r o l the 
use o f A r e a A g e n c i e s and g r a n t e e s o f t h e f o l l o w i n g 
f u n d s : 

A. F u n d i n g from O l d e r American's A c t , T i t l e s I I I , V, 
V I I and IX? 

B. F u n d i n g from a l l S t a t e s o u r c e s i n c l u d i n g g r a n t s 
under Senate f i l e 302 p a s s e d i n 1977? 
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C. Project Income received from parti c i p a n t s 
in S o c i a l Service programs funded by Older 
American Act? 

D. Funding from outside sources required by State 
and Federal programs for match i n funding 
purposes? 

E. Other funding from private and l o c a l resources 
which i s not used as match? 

5. May an Area Agency reimburse volunteers at a 
higher rate than the State rate? 

The Iowa Commission on the Aging i s established by Chapter 
249B, Code of Iowa (Acts of the 61st G.A., Ch. 225, 1965), to 
implement the federal Older Americans Act of 1965, 42 U.S.C. 
§ 3001 et. seq. Area Agencies f o r the Aging are authorized by § 249B.8, 
Code of Iowa, which reads as follows: 

The commission on aging may e s t a b l i s h area 
agencies on aging f o r the planning and service 
areas developed by the o f f i c e for planning and 
programming pursuant to the "Older Americans 
Comprehensive Services Amendments of 1973", 
United States Public Law 93—29, section 304. 
An area agency may be merged with a contiguous 
planning and service area but not without the 
approval of each p o l i c y making body which i s a 
party to the merger. Merged planning and service 
areas forming one area agency s h a l l be governed 
by only one p o l i c y making body. Funds appro
priated pursuant to t h i s Act s h a l l be allocated 
to each planning and service area for which an 
area agency has been designated by the end of 
the funding period, and s h a l l be ava i l a b l e for 
both program maintenance of e f f o r t and admini
s t r a t i v e expenditures. 

Section 249B.8 incorporates by reference Section 304 of United 
States Public Law 93—29, which i s c o d i f i e d i n 42 U.S.C. § 3024. 
Therefore, to determine the r e l a t i o n s h i p of the state Commission 
on Aging and the Area Agencies on Aging, we must f i r s t consider 
Section 3024 of the United States Code. 

In order for a state to be e l i g i b l e to p a r t i c i p a t e i n the grants 
programs made availa b l e by the federal Older Americans Act, the 
state, must designate a State Agency as the sole agency to be p r i 
marily responsible f o r the coordination of a l l state a c t i v i t i e s 
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r e l a t e d to the Act. See 42 U.S.C. § 3024(a)(1)(C). The State 
Agency must divide the state into d i s t i n c t areas for the purposes 
of planning and delivery of services. See 42 U.S.C. § 3024(a)(1)(E). 
For each such area, the State Agency must designate a public or 
nonprofit private agency or organization as the Area Agency on 
Aging for such area. See 42 U.S.C. § 3024(a)(2)(A). 

An Area Agency must be under the supervision or d i r e c t i o n of 
the State Agency. See 42 U.S..C. § 3024 (b)(4). Furthermore, the 
Area Agency i s obligated to promulgate an area plan f o r delivery of 
services which must be approved by the State Agency. See 42 U.S.C. 
§ 3024 (c). 

Therefore, the federal Act requires a scheme of community-based 
del i v e r y of services that i s under the d i r e c t supervision and control 
of a c e n t r a l i z e d State Agency. Such a scheme i s manifested i n 
Chapter 249B, Code of Iowa, and the Administrative Rules promulgated 
thereunder, i n Section 20 of the Iowa Administrative Code. 

The Commission on the Aging i s the State Agency required by the 
federal Act, which i s made clear by the Commission's duties as 
set forth i n § 249B.4 of the Code of Iowa, and Section 20-1.2(2)(a) 
of the Iowa Administrative Code, which states: 

S p e c i f i c r e s p o n s i b i l i t i e s . S p e c i f i c 
r e s p o n s i b i l i t i e s of the commission s h a l l 
include: a. Serving as the designated sole 
state unit on aging i n Iowa, for a l l purposes 
of the Older Americans Act of 1965, as 
amended to November 28, 19 75, and r e l a t e d 
l e g i s l a t i o n ; 

The Commission on the Aging i s responsible for coordinating a l l 
a c t i v i t i e s i n Iowa related to the programs of the Older Americans 
Act. See § 249B.4(2), Code of Iowa; § 20-1.2 (2) (c), Iowa 
Administrative Code. 

The Iowa program for.the aging receives i t s funding from 
federal grants, state appropriations, and private grants and g i f t s . 
A l l such funds are received i n i t i a l l y by the State Agency for 
d i s t r i b u t i o n to the Area Agencies. See § 20-1.2(2)(i), Iowa 
Administrative Code. A l l federal funds and grants and g i f t s on 
behalf of the state are received by the State Agency, and are 
deposited with the state treasurer. See § 249B.7, Code of Iowa. 
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Appropriations from the Iowa General Assembly are drawn from the 
treasury of the state. A r t i c l e I I I , § 24, Constitution of Iowa. 
The State Comptroller controls the payment of a l l monies i n the 
treasury and a l l payments from the treasury by the preparation 
of warrants. See § 8.6(2), Code of Iowa. No money i s paid out 
of the state treasury but upon warrants of the comptroller. 
See § 12.5, Code of Iowa. 

Therefore, the l e g a l r e l a t i o n s h i p of the State Comptroller 
and the Area Agencies i s i n d i r e c t , but s i g n i f i c a n t . A l l funding 
for the Area Agencies comes from the state treasury, but only upon 
a d i s t r i b u t i o n of such funds by the State Agency, the Commission 
on the Aging. See § 20-1.2(2) ( j ) , Iowa Administrative Code. Such 
funds may be d i s t r i b u t e d from the treasury only, upon the warrants 
of the comptroller. 

The Commission on the Aging formulates f i s c a l p o l i c y for 
the Area Agencies through the Commission's approval of the area 
plan (§§ 20-1.2(2)(i) and 20.18(1), Iowa Administrative Code), 
and through the Commission's authority as the sole conduit of 
funds from the state treasury to the Area Agencies on Aging. See 
20-1.2 (2) ( j ) , Iowa Administrative Code. The Area Agencies are 
thus bound by the f i s c a l p o l i c y formulated by the Commission on 
the Aging. 

The Iowa Commission on the Aging has chosen to designate 
private nonprofit agencies as the Area Agencies on Aging, as i s 
authorized i n the Federal Act at 42 U.S.C. § 3024(a)(2)(A), and i n 
the Iowa Administrative Code at §§ 20-1.8 and 20-1.2(2) (g) . I t 
i s pursuant to t h i s scheme that the mileage reimbursement question 
has arisen. S p e c i f i c a l l y , because the Area Agencies are private 
agencies, are they bound by the reimbursement f o r mileage policy 
that applies to state and public o f f i c e r s and employees? 

The state p o l i c y addressing reimbursement for mileage for 
use of a private automobile by a state employee i s found i n 
§ 18.117, which reads as follows: 

18.117 Private u s e — r a t e for the state 
business 

No state o f f i c e r or employee s h a l l use any 
state-owned motor vehicle for his own personal 
use, nor s h a l l he be compensated for d r i v i n g 
his own motor vehicle except i f such i s done 
on state business with the approval of the 
state vehicle dispatcher, and i n such case he 
s h a l l receive f i f t e e n cents per mile. A 
statutory provision s t i p u l a t i n g necessary, 
mileage, t r a v e l , or actual expenses reimburse-
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ment to a state o f f i c e r s h a l l be construed 
to f a l l under th i s f i f t e e n cents l i m i t a t i o n 
unless s p e c i f i c a l l y provided otherwise. Any 
peace o f f i c e r as defined i n section 748.3 
who i s required to use h i s private vehicle 
i n the performance of his o f f i c i a l duties 
s h a l l receive reimbursement for mileage 
expense at the rate of f i f t e e n cents per 
mile. However, the state vehicle dispatcher 
may delegate, authority to o f f i c i a l s of the 
state, and department heads, for the use of 
private vehicles on state business up to 
a yearly mileage figure established by the 
d i r e c t o r of general services and approved 
by the executive c o u n c i l . When a state 
motor vehicle has been assigned to a state 
o f f i c e r or employee he s h a l l not c o l l e c t 
mileage for the use of his personal v e h i c l e 
unless the state vehicle assigned to him 
i s not usable. 

This section s h a l l not apply to elected 
o f f i c e r s of the state, judges of the d i s t r i c t 
court, judges of the supreme court, or 
o f f i c i a l s and employees of the state whose 
mileage i s paid by other than state agencies. 

The inquiry i s whether employees of Area Agencies on Aging 
are bound by the l i m i t a t i o n i n § 18.117. 

Chapter 18 of the Code of Iowa does not expressly define 
"state employee". However, "state employee" i s defined i n § 25A.2(3), 
1979 Code of Iowa, as follows: 

3. "Employee of the state" includes any 
one or more officers., agents, or employees 
of the state or any state agency, including 
members of the general assembly, and persons 
acting on behalf of the state or any state 
agency i n any o f f i c i a l capacity, temporarily 
or permanently i n the service of the state 
of Iowa, whether with or without compensation. 
Professional personnel, including medical 
doctors, osteopathic physicians and surgeons, 
osteopathic physicians, optometrists and 
d e n t i s t s , who render services to patients 
and inmates of state i n s t i t u t i o n s under the 
j u r i s d i c t i o n of the department of s o c i a l 
services are to be considered employees of 
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the state, whether such personnel are 
employed on a fu l l - t i m e basis or render 
such services on a part-time basis on a 
fee schedule or. arrangement, but s h a l l not 
include any contractor doing business with 
the state. 

Reference to the d e f i n i t i o n i n § 25A.2(3) i s appropriate i n t h i s 
case because i n construing statutes, other acts and statutes r e l a t i n g 
to c l o s e l y a l l i e d subjects are i n p a r i materia and must be construed 
together. See Northwestern B e l l Telephone Co. v. Hawkeye State 
Telephone Co., 165 N.W.2d 771 (Iowa 1969); see al s o State v. Shaw, 
28 Iowa 67, 78 (1869), which states: "Statutes are i n pari materia 
which r e l a t e to the same person or thing, or to the same class of 
persons and things." Because § 18.117 addresses reimbursement 
of state employees for transportation costs while on state business, 
and § 25A.2(3) defines "state employee", these statutes r e l a t e to 
the same persons, and are c l o s e l y related i n subject matter. 
Therefore, § 18.117 and § 25A.2(3) should be read i n p a r i materia. 

Employees of the Commission on the Aging are "state employees" 
within the meaning of § 25A.2(3), and are therefore bound by 
the statutory l i m i t a t i o n i n § 18.117. Because the Area Agencies 
are bound by the f i s c a l p o l i c y as formulated by the Commission on 
the Aging, and because the Commission on the Aging has incorporated 
the mandate of § 18.117 into i t s f i s c a l p o l i c y f o r the Area Agencies, 
Area Agencies on the Aging are bound by the mileage l i m i t a t i o n s 
i n § 18.117. 

A contrary conclusion would r e s u l t i n absurd and unreasonable 
r e s u l t s . I f employees of Area Agencies on Aging were not bound 
by the mileage l i m i t a t i o n set by the Commission on the Aging, 
reimbursement of such employees could be made at amounts greater 
than f i f t e e n cents per mile. Because such reimbursements would 
come from the state treasury, such a r e s u l t would be absurd, with 
regard to the intent of the l e g i s l a t u r e as expressed i n § 18.117. 
(See also § 79.9, 1979 Code of Iowa, which contains the same 
l i m i t a t i o n on mileage reimbursement for "public o f f i c e r s or 
employees".) Statutes should be construed so as to avoid absurd 
r e s u l t s . State v. Berry, 247 N.W.2d 263 (Iowa 1976). 

Therefore, an Area Agency on Aging may not reimburse employees 
for mileage at a higher rate than i s prescribed by § 18.117, Code 
of Iowa. 

There i s no authorization, i n federal or stat e law, for 
reimbursement for t r a v e l expenses of persons who volunteer services 
to the Area Agencies. Federal law provides that voluntary s o c i a l 
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service groups are to be encouraged and permitted to p a r t i c i p a t e 
i n programs to the maximum extent f e a s i b l e . See 42 U.S.C. § 3012(b). 
However, reimbursement of such voluntary groups for t r a v e l expenses 
i s not addressed i n federal or state law. 

Area Agencies currently reimburse c l i e n t s for mileage i n the 
"Nutrition Program for the E l d e r l y " i n the Older Americans Act. 
See 42 U. S. C. § 3045 et. seq. Reimbursement i s made pursuant to 
an agreement whereby t h e - c l i e n t - p a r t i c i p a n t transports other p a r t i 
cipants to the meal s i t e . Such agreements are legitimate under the 
Federal Act, which provides that the Commissioner w i l l cooperate 
with other public and private agencies and instrumentalities i n the 
use of services and personnel, with or without reimbursement. See 
42 U. S. C. § 3045a(c). Furthermore, federal regulations dictate 
that the state plan must provide for transportation of individuals 
to and from the congregate meal s i t e s [45 C. F. R. § 909.42(a)(1)], 
and that the state plan w i l l undertake those a c t i v i t i e s necessary to 
assure maximum u t i l i z a t i o n of a l l other public and private resources 
i n the conduct of the program. (45 C. F. R. § 909.43). 

Therefore, reimbursement of i n d i v i d u a l s f o r mileage pursuant 
to such agreements i n the "Nutrition Program f o r the E l d e r l y " i s 
permissible. However, such services should not be c l a s s i f i e d as 
"volunteer a c t i v i t i e s " i n the programs under the Older Americans 
Act. 

Area Agencies are bound by f i s c a l p o l i c y as formulated by the 
Commission on Aging. Area Agencies are therefore bound by the 
rate for reimbursement of state employees, set i n § 18.117, Code of 
Iowa, i n reimbursing c l i e n t s for transportation services under the 
"Nutrition Program for the E l d e r l y " . 

In summary, Area Agencies on Aging are subject to the d i r e c t 
supervision and control of the State Commission on Aging. The 
Commission on the Aging i s vested with the authority to receive 
a l l funds on behalf of the Area Agencies. D i s t r i b u t i o n of funds 
to Area Agencies i s s o l e l y through the Commission on the Aging, 
af t e r the approval by the Commission of the Area Agency's area 
plan. The Area Agencies are bound by the f i s c a l p o l i c y as formulated 
by the Commission on the Aging. The Area Agencies are further bound 
by the uniform standards set for state employees with respect to 
mileage reimbursement. Area Agencies may reimburse c l i e n t s for 
mileage for transportation services provided to conduct the "Nutrition 
Program for the E l d e r l y " . Such reimbursements must also conform 
to the uniform standards set for state employees. 

Sincerely, 

Bruce C. McDonald 
Assistant Attorney General 

TJM/SCR/BCM/j am 



POLITICAL SUBDIVISIONS: Funds of Chapter 28E E n t i t i e s — 
§§28E.2, 23E.3, 28E.7, and 453.1, the Code 1979. Funds held 
by a separate e n t i t y established pursuant' to Ch. 28E are not 
generally subject to §453.1. However, i f those funds are held 
by any of the o f f i c i a l s l i s t e d i n §453.1, then that section i s 
applicable. (Blumberg to Menke, State Representative, 4/2/79) 

The Honorable Lester D. Menke 
State Representative 
L O C A L 

A p r i l 2, 1979 

Dear Representative Menke: 

We have your opinion request of March 9, 1979, regarding 
Chapter 453, the Code, 1979. Pursuant to your fa c t s , Sioux, 
O'Brien and Osceola Counties, along with several m u n i c i p a l i t i e s 
therein, formed a s o l i d waste agency under Chapter 28E. You 
ask whether t h i s separate e n t i t y i s subject to the provisions 
of §453.1. 

Section 453.1 provides: 

A l l funds held i n the hands of the 
following o f f i c e r s or i n s t i t u t i o n s s h a l l 
be deposited i n banks as are f i r s t approved 
by the appropriate governing body as 
indicated: For the treasurer of state, by 
the executive c o u n c i l ; f o r the county 
treasurer, recorder, auditor, s h e r i f f , 
township clerk, c l e r k of the d i s t r i c t 
court, and j u d i c i a l magistrate, by the 
board of supervisors; f o r the c i t y 
treasurer, by the c i t y council; for the 
county public h o s p i t a l or merged area 
h o s p i t a l , by the board of hospital trustees; 
for a memorial h o s p i t a l commission; for a 
school corporation by the board of school 
d i r e c t o r s ; provided, however, that the 
treasurer of state and the treasurer of 
each p o l i t i c a l subdivision s h a l l invest 
a l l funds not needed f o r current operating 
expenses i n time c e r t i f i c a t e s of deposit 
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in banks l i s t e d as approved depositories 
pursuant to t h i s chapter or i n investments 
permitted by section 452.10. The l i s t of 
public depositories and the amounts 
sev e r a l l y deposited therein s h a l l be a 
matter of public record. The term "bank" 
means a bank or a pr i v a t e bank, as defined 
i n section 524.103. 

In a previous opinion of this, o f f i c e , 1974 OAG 743, the issue 
involved whether a Chapter 28E e n t i t y , pursuant to Chapter 473A 
of the Code, was subject to Chapter 453 of the Code. There, we 
ci t e d to §§28E.3 and 28E.7, which provide that a separate e n t i t y 
can exercise the powers held by any one of i t s contracting bodies, 
and that no Chapter 2 8E agreement s h a l l r e l i e v e any public agency 
of any o b l i g a t i o n or r e s p o n s i b i l i t y imposed upon i t by law. We 
then c i t e d to §473A.l which provided that the e n t i t y i n question 
was separate and apart from the governmental un i t s creating i t . 
On that basis, and on the basis that §453.1 s p e c i f i c a l l y did not 
l i s t Chapter 28E e n t i t i e s , we held that the provisions of Chapter 
453 were not applicable. 

Although there i s no statute which provides that a s o l i d 
waste agency i s separate and apart from the governments that 
created i t , as i s found i n §473A.l, we a r r i v e at the same con
clus i o n . Section 28E.7 provides, i n e f f e c t , that any obliga t i o n 
or r e s p o n s i b i l i t y upon a public agency cannot be waived or c i r 
cumvented by a Chapter 2 8E agreement. "Public agency" i s defined 
i n §28E.2 as p o l i t i c a l subdivisions of the state, agencies of the 
state, any agency of the Federal Government, and the l i k e . I t 
does not include an e n t i t y created under the Chapter. Therefore, 
§28E.7 has no a p p l i c a t i o n to the separate e n t i t y . 

Your question, put another way, i s : I f an o f f i c i a l , who 
i s not one of those l i s t e d i n §453.1, holds money for a separate 
enti t y , i s §453.1 applicable? The answer i s no. Section 453.1 
only applies to those o f f i c i a l s l i s t e d therein, and only for 
public money i n t h e i r hands. See, 1932 OAG 71. Thus, i f the 
money i s not i n the hands of those o f f i c i a l s l i s t e d i n §453.1, 
i t need not be deposited i n banks pursuant to that section. The 
public agencies, pursuant to §2 8E.2 are therefore not circumventing 
§28E.7 or §453.1. 
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A d i f f e r e n t r e s u l t i s reached i f the money i n question 
i s i n the hands of one of those l i s t e d o f f i c i a l s . Section 
453.1 speaks of " a l l funds". The word " a l l " means the whole, 
every, the e n t i r e number of, and everything. See, Black's Law 
Dictionary (4th Ed. 1951) at page 98; and, Webster's New World 
Dictionary (1959) at page 38. That word i s broad enough to 
include the money of the separate e n t i t y . Thus, i f the money 
of the separate e n t i t y i s held by any of the o f f i c i a l s l i s t e d 
i n §453.1, i t must be deposited pursuant to that section. 

Very t r u l y yours, 

T.ARKY M\ BLUMBERG -
Assistant Attorney General 

LMB:pml 



VETERANS MEMORIAL COMMISSIONS: Method of Appointing Commissions: 
§ 37.10, Code of Iowa, 1977. The authority of the commissioners of veterans 
memorial buildings and monuments selected pursuant to § 37.10 has been under
mined by the Iowa Supreme Court in Gamel v. Veterans Memorial Auditorium 
Commission. County boards of supervisors or city councils should invoke § 37.14 and 
appoint successor commissioners after implementing fair and neutral selection , 
procedures. (Bennett to Howell, House of Representatives, 4 / 2 / 7 9 ) # 7 9 - 4 - l C -

A p r i l 2, 1979 

Mr. Rollin Howell 
House of Representatives 
State Capitol 
L O C A L 

Dear Mr. Howell: 

Reference is made to your request of January 16, 1979 for an opinion regarding the 
status of the Floyd County Memorial Hospital Commission in light of the Iowa 
Supreme Court's recent decision in the case of Gamel v. Veterans Memorial 
Auditorium Commission. 

The questions which you presented are: 

1. "In view of the court's decision in Gamel v. Vet's Auditorium, what is 
the legal status of the Floyd County Memorial Hospital Commission?" 

2. "Can the Floyd County Memorial Hospital Commission continue to 
operate with its present structure pending legislation?" 

In answer to your first question, the Iowa Supreme Court determined that the 
selection procedure for commissioners for military veterans memorial buildings and 
monuments provided for by § 37.10, Code of Iowa 1977, was unconstitutional in 
Gamel v. Veterans Memorial Auditorium Commission 272 N.W. 2d 472 (Iowa 1978). 
The court allowed the first paragraph of I 37.10 requiring that commissioners be 
honorably discharged soldiers, sailors, or marines to remain intact. Gamel at 477. 
The selection procedure which was declared invalid gave eight veterans 
organizations the right to appoint three delegates whose duty it was to select five 
commissioners and submit those names to the board of supervisors or city council. 
The board of supervisors or city council was directed to appoint those 
commissioners by resolution. 
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In Gamel the Court adopted a strict rule concerning the appointment by private 
individuals of boardmembers empowered to spend public funds. The Court stated: 

"It is sufficient that we here decide that there are special interests involved 
which prohibit giving private groups control of the appointment of public 
officials to spend public funds. Those interests require a strict rule against 
any delegation of sovereign power.." Gamel at 476. 

Inasmuch as the commissioners of the Floyd County facility were selected pursuant 
to § 37.10, it would appear that their authority has been decidedly undermined by 
the Court's decision. 

After noting that there is no constitutional requirement that the members be 
elected, the Court addressed the alternative means for selecting the commissioners 
which appears in § 37.14. Section 37.14 provides that if no selection has been made 
pursuant to § 37.10, the board of supervisors or the city council, as the case may 
be, shall appoint their successors. The Court went on to say: 

"The legislature is free to provide that the positions should be filled by 
appointment by an appropriate public officer or body." Gamel at 477. 

In view of the Court's decision, the Floyd County Board of Supervisors should 
invoke § 37.14 and proceed to select successor commissioners. Therefore, in 
answer to your second inquiry, while the Gamel Court does not address the question 
of the propriety of reappointing all of the current commissioners to the new 
commission, we would note that a court may view such action with suspicion and 
would recommend that the supervisors adopt a fair and neutral procedure similar to 
that employed for other such appointments. 

Very truly yours, 

Barbara Bennett 
Assistant Attorney General 

BEB/cm 



MUNICIPALITIES: Special Assessments §§384.58 384 59 384 60 
384.62 and 384.65, the Code, 1979. Where there i s a deferred' 
s p e c i a l assessment pursuant to §384.62 inter e s t accrues on the 
date of the change i n use of the property, withdrawal or d i s 
continuance of the deferment. (Blumberg to Neighbor Jasper 
County Attorney, 5/30/79) #79-5-33 Cs) • 

Mr. Charles G. Neighbor 
Jasper County Attorney 
301 Courthouse Building 
Newton, Iowa 50208 

Dear Mr. Neighbor: 

We have your opinion request regarding deferred payments 
of s p e c i a l assessments of c i t i e s pursuant to Chapter 384, the 
Code, 1979. You ask when i n t e r e s t on the deferred assessments 
begins to accrue. 

Section 384.62, the Code, provides i n pertinent part: 

May 30, 1979 

A s p e c i a l assessment for a public 
improvement against a t r a c t of 
land used and assessed as a g r i c u l 
t u r a l property s h a l l not become 
payable upon the f i l i n g of a 
request by the owner for defer
ment u n t i l that land i s not used 
and assessed as a g r i c u l t u r a l 
property. At the time of the 
change i n th~e use of the property, 
the s p e c i a l assessment s h a l l 
become payable i n the same~manner 
as the s p e c i a l assessment would 
have become payable had i t not 
been deferred by this section. 

The emphasized portion of the above-cited section i s of 
importance i n answering your question. 

Section 384.65 sets f o r t h the manner of payment of the 
assessment. I f the assessment i s f i f t y d o l l a r s or more, i t 
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can be paid i n installments. The f i r s t installment i s due 
and payable on July 1 following the date of the levy, unless 
the levy i s made a f t e r May 31. The succeeding installments 
are due on each July 1, and must be paid with the September 
payment of ordinary taxes. Interest on the f i r s t installment 
s h a l l be on.the entire unpaid assessment from the date of 
acceptance of the work by the c i t y u n t i l December 1 of that 
year. Each succeeding installment s h a l l include i n t e r e s t 
on the unpaid balance to December 1. 

Section 384.58 provides that within ten days a f t e r accept
ing the work, the council s h a l l determine the t o t a l cost of the 
project and, by r e s o l u t i o n , determine the proportion or amount 
of the cost to be assessed against private property. Sections 
384.59 and 384.60 provide for a d d i t i o n a l time frames within 
which the f i n a l assessment schedules w i l l be adopted and f i l e d . 
Thus, there could be a considerable amount of time between the 
acceptance of the work and December 1 of the year i n which the 
f i r s t : installment i s due upon which i n t e r e s t can.be charged. 

When the L e g i s l a t u r e indicated i n §384.62 that the defer
red s p e c i a l assessment s h a l l become payable i n the same manner 
as i f i t had not been deferred, we believe that i t was r e f e r r i n g 
to §384.65. If section 384.65 i s s t r i c t l y applied, the i n t e r e s t 
would accrue on the date that the work i s accepted. Since 
the deferment can be f o r an indeterminate length of time, the 
i n t e r e s t would accumulate for a long period of time before the 
deferred assessment i s due and payable, and could i n some 
instances, exceed the amount of the assessment. Such heavy 
i n t e r e s t costs should land be converted from a g r i c u l t u r a l to 
non-agricultural use would seriously impair the free use of land. 
The burden would be p a r t i c u l a r l y onerous i n the context of the 
present statute that applies only to c i t y s p e c i a l assessments, 
fo r i t i s within urban areas that the economic pressure f o r con
version of land i s p a r t i c u l a r l y intense. Such a s t r i c t a p p l i c a 
t i o n would tend to defeat the purpose of the deferment. 
Constructions which cause such re s u l t s are to be avoided. See 
§4.6, The Code, 1979. 

A more equitable and l o g i c a l a p p l i c a t i o n would be to 
equate, the date of the change i n the use of. the property or the 
date of the withdrawal or discontinuance of the deferment with 
the date of acceptance of the work. That i s , i n t e r e s t would 
accrue from the date of the change for the e n t i r e assessment up 
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to December 1, and the f i r s t installment would be due and pay
able on July 1, unless the date of the levy was afte r May 31. 
Thereafter, the succeeding installments would become due and 
payable pursuant to §384.65. 

Accordingly, i t i s our opinion that where there i s a 
deferred assessment pursuant to §384.62, the i n t e r e s t accrues 
on the date of the change i n use of the property, withdrawal or 
discontinuance of the deferment. 

You also ask how l o c a l o f f i c i a l s should t e c h n i c a l l y record 
the f a c t that a deferment has been requested by an owner of 
a g r i c u l t u r a l properry. Since the statute i s s i l e n t on the 
question, the manner of implementing the law rests with the 
sound d i s c r e t i o n of c i t y and county o f f i c i a l s . Notation by the 
c i t y c l e r k and county auditor on appropriate records would 
appear proper. 

Very t r u l y yours 

( 

LMB:ab 



COUNTIES: B r u c e l l o s i s Fund Claims. Sections 164.21, 164.23, 
164.27, The Code, 1979, Sections 343.10, 343.11, The Code, 1979, 
Section 74.1, The Code, 1979. A claimant i s e n t i t l e d to only 
that portion of his claim against the B r u c e l l o s i s Fund which 
can be paid by moneys on hand, and a Board of Supervisors may 
not bind.the B r u c e l l o s i s Fund through successive f i s c a l years 
to make payments to one claimant. (Benton to T u l l a r , Sac County 
Attorney, 5/30/79) . #79-5-32£L^> v;: 

May 30, 1979 

Mr. Lon R. T u l l a r 
Sac County Attorney 
110 South 5th 
Sac City, Iowa 50533 

Dear Mr. T u l l a r : 

In your opinion request of March 19, 1979, you have raised 
three questions concerning the Sac County B r u c e l l o s i s Fund. 
Before s p e c i f i c a l l y addressing these questions, a description 
of the f a c t u a l background giving r i s e to them i s e s s e n t i a l . As 
your l e t t e r i n d i c a t e s , you have previously sought the opinion 
of t h i s o f f i c e regarding a claim against the B r u c e l l o s i s Fund 
for Sac County. Your i n i t i a l request stated that the c a t t l e of 
a Sac County farmer had been condemned pursuant to Chapter 164 
of the Code. The Iowa Department of Agriculture c e r t i f i e d the 
amount of the claim and f i l e d i t with the Sac County Board of 
Supervisors. A dispute then arose which formed the essence of 
the current problem. The claim against the B r u c e l l o s i s Fund was 
in the amount of $231,000.00, yet the fund contained less than 
$2,500.00 and the annual maximum levy was $49,000.00. 

In response to your i n i t i a l request concerning t h i s prob
lem, our o f f i c e i n an opinion dated January 27,. 1977, stated 
that under Sections 164.27 and 343.10, Code of Iowa, 1975, the 
claimant i s e n t i t l e d to approval of his claim.against the Bru
c e l l o s i s Fund only i f there are funds available i n the eradica
t i o n fund to pay the claim. (OAG 77-1-16). The opinion also 
concluded that the provisions of Chapter 74 permitting the 
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issuance of anticipatory warrants was inapplicable to the payment 
of t h i s claim. After the issuance of t h i s opinion,the claimant 
brought an action against the Sac County Board of Supervisors to 
recover i t s claims against the Br u c e l l o s i s Fund of $231,000.00. 
This action was s e t t l e d by a written agreement between the claim
ant and Sac County. Under the terms of the S t i p u l a t i o n of Set
tlement, the Board of Supervisors agreed to levy the maximum 
levy pursuant to Section 164.23 of the 1975 Code of Iowa and to ; 

levy s u f f i c i e n t funds under Section 165.18 of the 1975 Code of 
Iowa to"be"transferred to the B r u c e l l o s i s Fund to cover admini
s t r a t i v e and current expenses. The Board agreed to make these 
l e v i e s u n t i l a l l of the claimant's b r u c e l l o s i s claims were paid i n 
f u l l . Moreover, the Board agreed that immediately upon signing 
the settlement agreement the Board would issue an anticipatory 
warrant for the balance of anticipated revenues i n the b r u c e l l o s i 
fund for the current f i s c a l year and to del i v e r the anticipatory 
warrant to the claimant. At the beginning of each f i s c a l year 
the Board agreed to issue s i m i l a r anticipatory warrants u n t i l 
the claimant's claims were paid i n f u l l . The State Auditor's 
Report for the f i s c a l year ended June 30, 1978, addressed i n 
part the propriety of the settlement agreement: between Sac County 
and the claimant. C i t i n g the January 27, 1977 opinion of t h i s 
o f f i c e , the Auditor's Report concludes that the agreement i s not 
l e g a l and binding, and re f e r s the matter to the County Attorney 
and the Attorney General's o f f i c e for r u l i n g . 

The f i r s t question which you r a i s e concerning these facts 
i s : 

"1. When a claim on the Br u c e l l o s i s Fund 
exceeds the maximum amount i n the fund, f o r 
any year, i s the claimant e n t i t l e d to only 
that portion of h i s claim which can be paid 
by moneys on hand, with the balance being 
denied, or can the balance be c a r r i e d over 
to the following f i s c a l year, etc., u n t i l 
paid?" 

The provisions of Chapter 164 e s t a b l i s h a procedure through which 
the owner of c a t t l e slaughtered under the Chapter may be indemni
f i e d for the l o s s . Section 164.21, The Code, 1979, indicates 
that at the outset the "Department of Agriculture must c e r t i f y 
the claim, as was done i n the instant case. This p r o v i s i o n goes 
on to l i m i t the indemnity which may be paid a claimant with the 
following terms: 
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"In the case of i n d i v i d u a l payment, a l l animals 
s h a l l be i n d i v i d u a l l y appraised and the amount 
of indemnity s h a l l be equal to the difference 

.-.between the slaughter - value and the appraised. • 
v . .price, less the amount of indemnity, paid, by ... :c.."'.. :.,.. 

':l:'~:V,-'ythe' United States- Department 'of A g r i c u l a t u r e ^ " ' ..." 
The : t o t a l amount of indemnity paid by the_ : _• ; • 

. county .of o r i g i n for a grade animal" or a pure-"". ' 
bred animal s h a l l not exceed two hundred d o l 
l a r s . However, i f - a purebred animal i s pur
chased and owned for at le a s t one year before 
t e s t i n g and the owner can v e r i f y the actual 
cost, the board of supervisors of the county of 
o r i g i n may, by r e s o l u t i o n award the payment of 
an a d d i t i o n a l indemnification not to exceed 
f i v e hundred f i f t y d o l l a r s or the actual cost 
of the animal when purchased, whichever i s 
l e s s . " 

The B r u c e l l o s i s Fund through which claimants are indemnified i s 
funded through a tax l e v i e d by the Board of Supervisors pursuant 
to Section 164.23, The Code, 1977. The amount of the levy i s 
i t s e l f l i m i t e d by the following terms of Section 164.23: 

" . . . and such levy s h a l l not exceed i n any 
year t h i r t e e n and one-half cents per thousand 
d o l l a r s of assessed value of the taxable value 
of a l l the property i n the county," 

F i n a l l y , the amount of the claims themselves are i n turn l i m i t e d 
by Section 164.27, The Code, 1979 which states: 

"Whenever the balance of such fund becomes 
l e s s than twenty-five hundred d o l l a r s , the 
county auditor s h a l l n o t i f y the department 
i n w r i t i n g of such f a c t , and no expense s h a l l 
be incurred on such account i n excess of the 
cash available i n such fund." 

The statutory mechanism through which the B r u c e l l o s i s Fund i s 
administered.evinces a cl e a r intent to l i m i t both the amount of 
the Fund and the claims against i t . . Based on'the foregoing 
statutes, as well as Section 343.10, the January 27, 1977 
opinion concluded that a claimant i s e n t i t l e d to approval of 
h i s claim only i f there are funds avai l a b l e i n the eradication 
fund to pay such claim. This conclusion i s inescapable given 
the language of Chapter 164. I t necessarily must follow from 
t h i s conclusion that a claimant i s e n t i t l e d to only that portion 
of his claim which can be paid by moneys on hand i n the Fund, 
with the balance being denied. 
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Further, the provisions of Chapter 343 which bear upon t h i s 
question buttress our conclusion. Section 343.10, The Code, 
1979, provides a general l i m i t a t i o n upon the expenditures of 
a l l counties with the following terms: 

" I t s h a l l be unlawful for any county, or for 
any o f f i c e r thereof, to allow any claim, or 

.to issue any warrant, or to enter into any 
" c o n t r a c t , which w i l l r e s u l t , during said year, 

i n an expenditure from any county fund i n 
excess.of an amount equal to the c o l l e c t i b l e 
revenues i n sai d fund for said year, plus any 
unexpended balance i n said fund for any pre
vious years. 

Any o f f i c e r allowing a claim, i s s u i n g a warrant 
or making a contract contrary to the provisions 
of t h i s section, s h a l l be held personally l i a b l e 
for the payment of the claim or warrant, or the 
performance of the contract." 

However, Section 343.11(4) The Code, 1979 provides a general 
exception to t h i s p r o h i b i t i o n by providing: 

"Section 34 3.10 s h a l l not apply to: 
^4) Expenditures for the benefit of any 
person e n t i t l e d to receive help from public 
funds." 

Although Section 34 3.11(4) has never been construed to include 
claimants against a county B r u c e l l o s i s Fund, i t s very terms 
seem to indicate that claims paid from t h i s fund are, "Expendi
tures f o r the benefit of any person e n t i t l e d to receive help 
from public funds." As a r e s u l t , Section 343.11(4) c o n f l i c t s 
with the l i m i t i n g provisions of Chapter 164, p a r t i c u l a r l y Sec
t i o n 164.27. A consideration of these provisions indicates 
that those i n Chapter 164 deal with a p a r t i c u l a r county fund 
that i s , they are s p e c i f i c i n nature. Section 343.11 (4) by 
contrast encompasses expenditures for any persons e n t i t l e d to 
aid from p u b l i c funds, that i s , i t i s general i n scope. Section 
4.7, The Code, 1979 provides: 

... " If a general provision c o n f l i c t s with a s p e c i a l 
or l o c a l provision, they s h a l l be construed, i f 
possible, so that e f f e c t i s given to both. I f 
the c o n f l i c t between the provisions i s irrecon
c i l a b l e , the s p e c i a l or l o c a l p rovision p r e v a i l s 
as an exception to the general provision." 
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See also, Doe V. Ray, 251 N.W.2d 496, 501 (1977). The l i m i t i n g 
provisions of Chapter 164 must control i n t h i s instance, with 
the consequence that Section 343.11(4) does not ameliorate our 
conclusion stated above, that a B r u c e l l o s i s Fund claimant i s 
e n t i t l e d to only that portion 1 of h i s claim which can" be paid by 
•moneys on hand . i n the fund. - • • ' • ; •• • :: •• • '-

This r e s u l t i s supported by an opinion previously "Issued 
by t h i s o f f i c e . S p e c i f i c a l l y , we have been previously asked: 

"If a claim i s f i l e d with the County 
Auditor for a l e g a l indebtedness (as 
county o f f i c i a l s claim f o r s a l a r i e s , and 
expenses) and the county i s unable to pay 
said claim because of lack of funds, can 
t h i s claim be paid the following year out 
of the c o l l e c t i b l e revenues for that year?" 
OAG 1925-26 p. 200. 

In response to t h i s question, t h i s office' opined: 

I f the board of supervisors i s without auth
o r i t y to allow any claim or issue any war
rant, or to enter into any contract which 
r e s u l t s i n excess of the c o l l e c t i b l e revenues 
i n a fund for the year, such claims i n excess 
thereof may not be allowed and paid out of 
the revenues for the next year unless the 
expenditures come within one of the nine 
exceptions to section 5258, which are con
tained i n Section 5259 of the Code," OAG 
1925-26 p. 201. 

This opinion has indicated that the exceptions of Section 34 3.11 
are i n a p p l i c a b l e to t h i s problem. We must assert therefore, that 
the balance of the claimant's claims cannot be c a r r i e d over 
through successive f i s c a l years u n t i l paid. 

...Your second question asks: • •- • : 

This question refers to paragraph 3 of the S t i p u l a t i o n of S e t t l e -

"2. If claimant's unpaid portion can be -
car r i e d 1 o v e r from one f i s c a l year to the 
next/ can Sac County bind the B r u c e l l o s i s 
Fund for a period of time to make payments 
to one claimant, as done?" 
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merit which provides that the Sac County Board of Supervisors 
issue a n t i c i p a t o r y warrants u n t i l a l l of the claimant's claims 
are paid i n f u l l . Given our conclusion that a claimant's unpaid 
portion cannot be c a r r i e d over from one f i s c a l year to the 
next, we must also conclude that the Br u c e l l o s i s Fund cannot 
be bound by Sac. County through successive f i s c a l years u n t i l 
'paid. • 

In an analogous factual s i t u a t i o n , bur o f f i c e has ruled that 
absent s p e c i f i c l e g i s l a t i o n authorizing the creation of an i n 
debtedness by a Board of Supervisors payable i n installments 
over a period of years, the Board lacked the power to enter con
t r a c t s which would create such an indebtedness. OAG 19 30 p.293. 
S i m i l a r l y , we have concluded that a Board of Supervisors may 
contract f o r lumber and bridge material i n one year to be used 
and paid for i n the following year i f the contract does not 
involve expenditures exceeding the c o l l e c t i b l e revenue for the 
following year. Underlying these p r i n c i p l e s i s the express 
p o l i c y i n Iowa which provides that elected Boards should be 
restrained from entering long term contracts which could mort
gage the revenues of the county so that succeeding members can
not properly carry on county business and could e f f e c t i v e l y 
remove control of county government from the people. Independent 
School D i s t r i c t v. Pennington, 181 Iowa 933, 937, 165 N.W.209 
(1917); OAG 1930 p. 293. A consideration of t h i s p o l i c y r e i n 
forces our conclusion that the Sac County Board of Supervisors 
cannot bind the B r u c e l l o s i s Fund for a period of time to make 
payments to one claimant. 

Your t h i r d question asks: 

"3. I f claimant i s e n t i t l e d to a carryover of 
unpaid claims, can Sac County issue a n t i c i p a 
tory warrants for each new f i s c a l period, af t e r 
said amounts have been budgeted, stamping them 
'unpaid for want of funds' (after they have 
been discounted for the i n t e r e s t which i s 
required paid pursuant to Chapter 74 of the 
Code of Iowa)?" • 

Again, t h i s question alludes to paragraph 3 of the S t i p u l a t i o n 
of Settlement pertaining to the issuance of anticipatory warrants. 
In the i n i t i a l opinion addressing the a p p l i c a b i l i t y of Chapter 
74 to t h i s s i t u a t i o n , we noted: 

"For the provisions of Chapter 74 allowing 
f o r a n t i c i p a t o r y warrants to be applicable, 
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the warrant must be l e g a l l y drawn. If a claim 
i n excess of the amount of avail a b l e funds i s 
not authorized by statute, i t would be improper 
to-order such claims to be paid." -

Section 74.1 The Code 1979 states i n pertinent part: 

"This chapter s h a l l apply to a l l warrants 
which are l e g a l l y drawn on a public treasury, 
including the treasury of a c i t y , and which, 
when presented for payment, are not paid 
for want of funds." 

As t h i s p r o v i s i o n indicates, Section 74.1 applies to warrants 
which are " l e g a l l y drawn on a public treasury". Based upon our 
analysis of your f i r s t two questions i t i s clear that the claims 
involved here cannot be c a r r i e d over. Therefore, since these 
claims are unauthorised by statute, warrants could not be 
" l e g a l l y drawn" from the Fund. As a r e s u l t , Chapter 74 i s 
inapplicable to t h i s s i t u a t i o n and Sac County may not issue 
anticipatory warrants for each new f i s c a l period a f t e r the 
amounts have been budgeted, stamping them "unpaid for want of 
funds". 

Sincerely yours, 

TIMOTHY D: BENTON 
Assistant Attorney General 
Environmental Protection D i v i s i o n 

TDB/mr 



STATE OFFICERS AND DEPARTMENTS — SUBSTANCE ABUSE — Licensure of 
hos p i t a l s . Sections 125.13 and 125.21, Iowa Code (1979). Pur
suant to § 125.13 and § 125.21, a h o s p i t a l must obtain a license 
from the Commission on Substance Abuse to conduct or maintain a 
substance abuse substitute or antagonist program. (Cook to 
Riedmann, Director, Iowa Department of Substance Abuse, 5/30/79) 
#79-5-3lCQ 

May "30, 1979 

Mr. Gary P. Riedmann, Director 
Iowa Department of Substance Abuse 
Suite 2 30, Liberty Building 
418 Sixth Avenue 
Des Moines, Iowa 50 319 
L O C A L 

Dear Mr. R.iedmann: 

You have requested an opinion of the Attorney General concern
ing the licensure provisions of §§ 125.13 and 125.21, Iowa Code 
(1979). Your s p e c i f i c question i s whether the Iowa Department of 
Substance Abuse (IDSA) and the Commission on Substance Abuse 
(Commission) must license hospitals which have chemical substitute 
or antagonist programs. 

The relevant portions of the statutes involved provide: 

"125.13 Programs licensed - exceptions. 

"1. Except as provided i n subsection 2 
of t h i s section, a person may not main
t a i n or conduct any chemical substitutes 
or antagonists program, r e s i d e n t i a l pro-
gram or nonresidential outpatient program, 
the primary purpose of which i s the t r e a t 
ment and r e h a b i l i t a t i o n of substance 
abusers without having f i r s t obtained a ..' 
written license for the program from the 
department. 

"2. The l i c e n s i n g requirements of t h i s 
chapter, except the requirements imposed 
by section 125.21, s h a l l not apply to any 
of the following: 



Mr. Gary P. Riedmann, Director 
Page 2 

"a. Hospitals providing any care or 
treatment to substance abusers required 
on January 1, 1978, by other provisions 

... .. .. of law to be licensed." 

"125.21 Chemical substitutes, and arita-
• • gonists programs. 

"The commission s h a l l have exclusive power 
i n t h i s state to approve and license chemi-. . 
c a l substitutes and antagonists programs, 
and monitor chemical substitutes and anta
gonists programs i n t h i s state to insure 
that the programs are operating within the 
r u l e s established pursuant to t h i s chapter 
and the commission s h a l l be obliged to grant 
such approval and l i c e n s e i f the requirements 
of the rules are met and no state funding i s 
requested." (Emphasis added). 

I t i s apparent from reading § 125.13(1), that the general l i 
censure requirement applies to a l l prescribed programs, includ i n g 
substitute and antagonist programs, which are maintained or con
ducted by a f a c i l i t y other than those s p e c i f i c a l l y enumerated i n 
subsection two. Thus, any f a c i l i t y , other than one expressly des
cribed i n § 125.13(2), may not conduct or maintain a substance 
abuse r e s i d e n t i a l , nonresidential, substitute or antagonist program 
without f i r s t obtaining an IDSA l i c e n s e to do so. Hospitals which 
are otherwise required by law to be licensed on January 1, 1978, 
are expressly excluded from the § 125.13(1) l i c e n s e requirement; 
however, the exemption i s q u a l i f i e d by the language of § 125.1.3(2) 
and does not cover the requirements imposed by § 125.21. 1 

Section 125.21 r e l a t e s s o l e l y to chemical substitute and 
antagonist programs, conferring upon the Commission the "exclusive 
power" to approve and l i c e n s e such programs. At f i r s t blush, the 
l i c e n s e requirement of § 125.21 appears to duplicate the substitute 
and antagonist program li c e n s e imposed by § 125.13(1). However, 
reading the c o n d i t i o n a l language of § 125.13(2) and the express 
regulatory language of § 125.21 together, i t appears that the 

1. We note that Chapter 135B r e l a t e s i n general to the l i 
censure and regulation of hospitals and that § 135B.3 requires 
a l l h o s p i t a l s , as defined i n § 135B.1(1), to obtain a l i c e n s e 
from the Department of Health. As a r e s u l t , v i r t u a l l y a l l 
hospitals operating i n Iowa on January 1, 1978 were "required . . . 
by other provisions of law to be l i c e n s e d , " within the q u a l i f i e d 
exemption of § 125.13(2). 
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l e g i s l a t u r e has carved out a license requirement peculiar to sub
s t i t u t e and antagonist programs which applies to those f a c i l i t i e s 
otherwise exempted from § 125.13(1). I t further appears from the 
statutory scheme that the Commission and IDSA have been vested 
with the l i c e n s i n g and regulatory power i n r e l a t i o n to such pro
grams i n a l l f a c i l i t i e s including those otherwise exempted under 
§ 125.13(2) . 

Accordingly, a comparative reading of § 125.13(1) and § 
125.21 leads to the conclusion that a h o s p i t a l , otherwise required 
by law to be licensed on January 1, 1978, need not obtain a l i 
cense from the Commission or IDSA to conduct a r e s i d e n t i a l or non
r e s i d e n t i a l , outpatient substance abuse treatment program, other 
than one i n v o l v i n g treatment with chemical substitutes or anta
gonists. However, i t i s our opinion, that these sections require 
such f a c i l i t i e s to obtain a license from the Commission to conduct 
or maintain any substance abuse substitute or antagonist program. 

Sincerely, 

BRUCE L. COOK 
Assistant Attorney General 

BLC/dlp 



COUNTIES: Section 340.8 salary l i m i t a t i o n . Section 340.8, 
Code of Iowa (1979). The salary l i m i t a t i o n of Section 340.8 
does not include compensation for voluntary overtime services 
received by deputy s h e r i f f s pursuant to a contract between 
s h e r i f f ' s departments and the Corns of Engineers. (Condon to 
Jay, 5/25/79) . #79-5-30(V) ' 

- ' May 25, 1979 

Honorable Dan Jay 
State Representative 
State Capitol 
LOCAL 

Dear Representative Jay; 

This l e t t e r i s i n response to your request for an 
opir-i.cn regarding overtime compensation for deputy s h e r i f f s . 
Your question i s based upon the following f a c t s i t u a t i o n : 

FACTS: The S h e r i f f ' s Department of 
Appanoose County, Iowa, wishes to contract 
with the Corp of Engineers to provide law 
enforcement services on the f e d e r a l l y owned 
land surrounding Rathbun Lake i n Appanoose 
County. Presently any such services provided 
are merely i n c i d e n t a l to normal p a t r o l duties 
of the Sh e r i f f and hi s deputies. Payments 
for such contractual services would be made 
to Appanoose County and added to the S h e r i f f ' s 
Department's operating budget. 

In order to f u l f i l l the terms of such a 
contract the Appanoose County S h e r i f f would 
place deputies on overtime status on a volun
tary basis. Total income of the deputies 
would exceed the now allowable maximum per
centage of the S h e r i f f ' s salary as set fo r t h 
i n Iowa Code §34 0.8. Any income to the 
deputies beyond these percentages would be 
att r i b u t a b l e to the contractual services. 

http://opir-i.cn
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QUESTION: Does the salary l i m i t imposed 
by Iowa Code § 340.8 include income a t t r i b u t a b l e 
to voluntary overtime work i n connection with 

.contractual law enforcement services?. 

; Section 340.8(1) sets the s a l a r i e s of deputy 
s h e r i f f s as follows: 

1. Each deputy s h e r i f f s h a l l receive an 
annual salary as follows: 

a. The f i r s t deputy s h e r i f f , and the 
second deputy s h e r i f f , i f a second deputy 
s h e r i f f i s required, s h a l l receive an 
annual.salary of not more than eighty-
f i v e percent of the amount of the salary 
of the s h e r i f f , as f i x e d by the board of 
supervisors. 

b. In counties over two hundred f i f t y 
thousand population where more than two 
deputies are required, s a i d deputies s h a l l 
be paid an amount not to exceed seventy-
f i v e percent of the annual salary of the 
s h e r i f f . 

c. A l l other deputy s h e r i f f s s h a l l 
receive an annual salary as f i x e d by the 
board of supervisors, but not to exceed 
the s a l a r i e s of the f i r s t or second 
deputies. 

The above salary l i m i t a t i o n r e s t r i c t s the compensation 
a deputy s h e r i f f may receive for performing h i s employment 
duties. However, i n the fact s i t u a t i o n you presented, the 
deputies volunteer f o r employment by the Corps of Engineers to 
provide services that are not a part of t h e i r usual duties. 
The courts have determined that o f f i c e r s may receive extra 
compensation for services performed that were not required 
duties 

The law does not f o r b i d extra compensa
t i o n for extra services which have not [s~ic] 
a f f i n i t y or connection with the duties of 
the o f f i c e . The general p r i n c i p l e p r o h i b i t i n g 
public o f f i c i a l s from charging fees for the 
performance of t h e i r o f f i c i a l duties does not 
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prohi b i t them- from charging f o r t h e i r 
services for acts that they are under 
no obligation, under the law, to perform. 

63 Am. Jur. Public O f f i c e r s and Employees, § 383, p. 863; 
United States v. Mosby, 133 U. S. 273, 10 S. Ct. 327, 33 L. Ed. 
625; Converse v. United States, 16 L. Ed. 192; "-Polk Twp. , 
Sul l i v a n County v. Spencer, 259 S. W. 2d 804 (Mc~X . •• 

Therefore, we conclude that the compensation received 
by the deputy s h e r i f f s for the service performed for the Corps 
of Engineers would not be included i n determining the deputies' 
annual sala r i e s for purposes of the Section 340.8 l i m i t a t i o n 
since the services are voluntary and outside the scope of the 
deputies' required duties under state law. 

Very t r u l y yours, 

MARIE.A. CONDON ' • 
Assistant Attorney General 

MAC/j am 



WEAPONS. National Guard Members. Sections 724.4(3) and 
29A.1(7), Iowa Code (1979). National Guard members who 
carry weapons while i n connection with t h e i r duties are 
exempt from State Weapons permits requirements. (Bremer 
to Senator Calhoon, 5/25/79) #79-5-29 CL> . /: . ' 

May 25, 1979 

Senator James Calhoon 
Senate D i s t r i c t 26 
Capitol Building 
L O C A L 

Dear Senator Calhoon: 

You have requested an opinion from our o f f i c e as to 
whether employees of the Iowa Department of Public Defense 
are required by c i t y , state, or federal law to possess c i v i l 
ian gun permits while transporting non-military property. 
Our o f f i c e can only respond to the a p p l i c a b i l i t y of relevant 
Iowa Code sections, and not to the applicable c i t y and 
federal statutes. 

The pertinent Iowa Code sections are: 

"724.4 CARRYING WEAPONS. A person who goes 
armed with a dangerous weapon concealed on or 
about h i s or her person, or who, within the 
l i m i t s of any c i t y , goes armed with a p i s t o l 
or revolver, or any loaded firearm of any 
kind, whether concealed or not, or who 
knowingly c a r r i e s or transports i n a vehicle 
a p i s t o l or revolver, commits an aggravated 
misdemeanor, provided that t h i s section s h a l l 
not apply to any of the following: . . . 

"3. Any member of the armed forces of the 
United States or of the national guard or 
person i n the service of the United States, 
when the weapons are ca r r i e d i n connection 
with h i s or her duties as such." 
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This exemption from the weapons permit requirement applies 
only to nation a l guard members while they are on duty. 
We r e f e r to Chapter 29A ( M i l i t a r y Code) for a d e f i n i t i o n 
o f "on duty": 

' "29A. I . DEFINITIONS. The following ' 
words, terms, and phrases when used i n 
t h i s chapter sh a l l , have the respective 
meanings herein set f o r t h : . . . 

"7. 'On duty' s h a l l mean and include 
d r i l l periods, a l l other t r a i n i n g , and 
service which may be required under state 
or f e d e r a l law, regulations, or orders, 
and the necessary t r a v e l of an o f f i c e r or 
e n l i s t e d person to the place of performance 
of such duty and return home af t e r perfor
mance of such duty, but s h a l l not include 
f e d e r a l s e r v i c e . " 

Therefore, i f the n a t i o n a l guard members are "on duty", 
they are e n t i t l e d to the exemption i n §724.4(3) Iowa Code 
(1979). 

I f the transportation of public property, while not 
within the bounds of the " M i l i t a r y Reservation" i s within 
the scope of the national guard members' duties, then the 
exemption to the State weapons permit requirement applies. 

Very t r u l y yours, 

CELESTE F. BREMER 
Assistant Attorney General 

CFB:mlh 



USURY: SMALL LOANS: Interest: Chapters 535 and 536, 1979 
Code of Iowa. Section 535.2, 1979 Code of Iowa, establishes 
the permissible rate of i n t e r e s t on money due on precomputed 
small loans that have matured. Under §535.2(1) the rate of 
i n t e r e s t i s f i v e per cent per annum i n the absence of a written 
agreement. Section 535.2(3) permits the parties to agree i n 
w r i t i n g to a rate not to exceed two percentage points above 
the monthly average ten-year constant maturity i n t e r e s t rate 
of United States government notes and bonds. (Ormiston to 
Kingery, Department of Banking, 5/24/79) #79-5-270-) 

May 24, 1979 

Mr. Larry D. Kingery 
Banking Department 
Lib e r t y Building 
418 Sixth Avenue, #530 
L O C A L 

Dear Mr. Kingery: 

You have requested an opinion from the Attorney.General 
answering the following question: 

"What i s the permissible rate of 
i n t e r e s t on precomputed small loans 
that have matured?" 

The basic law which controls rates of i n t e r e s t that may 
be assessed i n Iowa i s Chapter 535, 1979 Code of Iowa, better 
known as the Iowa Usury Statute. The rates of i n t e r e s t estab
l i s h e d by the usury statute are the highest allowed on a trans
action unless i t i s s p e c i f i c a l l y exempted under another chapter 
of the Iowa Code. 

One such exemption i s a v a i l a b l e to small loan licensees 
under Chapter 536, 1979 Code of Iowa. As a consequence, loans 
issued pursuant to Chapter 536 are subject to the higher rates 
of i n t e r e s t provided at §536.13(4). Since the small loans 
statute i s an exemption to the general rule on i n t e r e s t rates 
in.the State of Iowa, i t must be narrowly construed. Therefore, 
the s p e c i f i c terms of the statute from which small loans 
licensees derive t h e i r authority to assess higher i n t e r e s t 
rates are the sole conditions under which those rates of i n 
te r e s t may be l e v i e d . 

When a precomputed small loan issued pursuant to Chapter 
536 has reached maturity, the loan has run i t s course. As a 
r e s u l t , the annual rate of i n t e r e s t permissible under §536.13(4) 
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i s no longer applicable because there i s no provision within 
the statute f o r the assessment of that rate of i n t e r e s t beyond 
the term of the loan. 

At t h i s point, the general r u l e of the usury statute 
establishes the permissible rate of i n t e r e s t that may be 
l e v i e d on the money due a f t e r the precomputed small loan.has 
.matured. At §535.2(1), the rate of in t e r e s t on "money after, 
the same becomes due" i s set for t h . . 

"1. ..., the rate of i n t e r e s t s h a l l " 
be- f i v e cents on the hundred by the year 
i n the following cases, unless the par
t i e s s h a l l agree i n w r i t i n g f o r the 
payment of i n t e r e s t at a rate not ex
ceeding the rate permitted by subsection 
3: 

•k * * 

"b. Money a f t e r the same becomes due." 

Consequent!;/, i f there i s no written agreement f o r the 
i n t e r e s t rate at the maturity of a precomputed small loan, 
then f i v e percent per annum i s the highest permissible i n t e r e s t 
rate that may be assessed on loan contracts that have come due. 

However, subsection 3 of §535.2 s t i p u l a t e s that a higher 
rate of i n t e r e s t may be assessed i f there i s a written agree
ment to that e f f e c t . At §535.2(3)(a), the higher rate i s estab
l i s h e d . 

"The maximum lawful rate of i n t e r e s t 
which may be provided f o r i n any written 
agreement f o r the payment of i n t e r e s t 
entered into during any calendar quarter 
commencing on or a f t e r July 1, 1978, s h a l l 
be two percentage points above the monthly 
average ten-year constant maturity 
i n t e r e s t rate of United States government 
notes and bonds as published by the board 
of governors of the federal reserve system 

i t - . • • • . . . •• . - • -

The present e f f e c t i v e rate of i n t e r e s t under the statute 
as of March lr 1979, i s eleven percent (11%) per annum. 

At §535.4, the receiving of any amount above the rate of 
i n t e r e s t allowed by §535.2 i s i l l e g a l and a c i v i l penalty, as 
set f o r t h i n §535.5, or a criminal penalty, as set f o r t h i n 
§535.6, may be exacted. 

There are, however, a d d i t i o n a l provisions of Chapter 536, 
which may, i n some instances, be pertinent to your question. 
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Chapter 536 does make reference to c e r t a i n provisions of 
Chapter 537 of the 1979 Code of Iowa, better known as the 
Iowa Consumer Credit Code. Section 536.13(6) states i n part: 

"6. - * * * 

"The provisions of the Iowa consumer 
cr e d i t code s h a l l apply to a consumer 
loan i n which the licensee p a r t i c i p a t e s 
or engages, and any v i o l a t i o n of the 
Iowa consumer c r e d i t code s h a l l be i n 
v i o l a t i o n of t h i s chapter." 

The statute then s p e c i f i c a l l y incorporates various sections 
of the Iowa Consumer Credit Code, including A r t i c l e 2, Part 5, 
which sets f o r t h "other charges and modifications" of consumer 
cre d i t transactions. Section 537.2502 provides.for delinquency 
charges that may be assessed: 

"1. With respect to a precomputed 
consumer cred i t transaction, the parties 
may contract f o r a delinquency charge on 
any installment not paid i n f u l l within 
ten days aft e r i t s due date, as o r i g i n a l l y 
scheduled or as deferred, i n an amount not 
exceeding the greater of either of the 
following: 

"a. One and one-half percent of the 
unpaid amount of the installment, or a 
maximum of f i v e d o l l a r s . 

"b. The d e f e r r a l charge that would be 
permitted to defer the unpaid amount of the 
installment f o r the period that i t i s 
delinquent." 

According to §537.2502(2), a delinquency charge may occur 
only once per installment and i t may be assessed only i f the 
installment, including the f i n a l installment, i s ten days over
due. 

The law regulating d e f e r r a l charges i s found at §537.2503. 

"1. Before or a f t e r default i n payment 
of a scheduled installment of a precomputed 
consumer cr e d i t transaction, the parties to 



"the transaction may agree i n wr i t i n g to a 
def e r r a l of a l l or part of one or more un
paid installments and the credit o r may 
make at the time of de f e r r a l and receive • : 

• ; - a t that time or at any time thereafter a 
de f e r r a l charge which i s not i n excess of ' •,r;~:---'.̂ -': '• •• 

• one and one-half percent per month for the 
period of time for which i t i s deferred, 
but not to exceed the rate of finance 
charge which was required to be disclosed 
i n the transaction to the consumer pursuant 
to section 537.3201 applied to each amount 
deferred for the period f o r which i t i s de
ferred. In computing a def e r r a l charge for 
one or more months, any month may be counted 
as one-twelfth of a year and i n computing a 
def e r r a l charge for part of a month, a day 
s h a l l be counted as one three hundred s i x t y -
f i f t h of a year. 

».u JL. 
f\ rf% s\ 

"3. The parties may agree i n w r i t i n g 
at the time of a precomputed consumer cre
d i t transaction that i f an installment i s 
not paid within ten days a f t e r i t s due date, 
the creditor may u n i l a t e r a l l y grant a defer
r a l and make charges as provided i n t h i s 
section. No d e f e r r a l charge may be made 
for a period a f t e r the date that the c r e d i 
tor elects to accelerate the maturity of 
the transaction." 

In other words, a f t e r the loan has matured, the c r e d i t o r , 
upon agreement with the debtor, may charge delinquency charges 
or d e f e r r a l charges. In both instances, the agreement must be 
written. The agreement f o r d e f e r r a l charges may be p r i o r to, 
or subsequent to, the ten day default period at a missed i n s t a l l 
ment date including the maturity date of the loan. 

Therefore, lender and borrower may contract for an i n t e r e s t 
rate f o r the loan, an i n t e r e s t rate for money due a f t e r the 
date of maturity, and f o r s p e c i f i c a d d i t i o n a l charges as well. 
These a d d i t i o n a l charges are i n the form of a penalty and not 
as i n t e r e s t or a finance charge, unless the parties agree that 
they are finance charges. Section 537.1301(20)(b)(1) states 
that "finance charge" does not include: 
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"Charges as a r e s u l t of default or 
delinquency i f made for actual u n a n t i c i 
pated l a t e payment, delinquency, default, 
or other l i k e occurrence unless the par
t i e s agree that these charges are finance 
charges " 

In summary, the cre d i t o r and debtor on a precomputed small 
loan may reach several agreements i n the event of default at 
maturity of the loan. Under §537.2502(1) the cre d i t o r may, by 
written agreement with the debtor, assess a delinquency penalty 
i n the amount of one and one-half percent per month or a t o t a l 
of $5.00 per installment. In the a l t e r n a t i v e , again by written 
agreement of the part i e s , the installment or maturity date may 
be deferred with a d e f e r r a l charge of up to one and one-half 
percent per month under §537.2503. 

F i n a l l y , upon maturity of the note, i f the cr e d i t o r does 
not wish to defer the loan payments, under Chapter 535 he may 
assess an in t e r e s t rate of f i v e percent per year i f there i s 
no written agreement with the debtor. With a written agreement, 
the cred i t o r may charge an i n t e r e s t rate i n compliance with 
§535.2(b) which, as of March 1, 1979, was eleven percent per 
annum 

Very t r u l y yours, 

TAM B. ORMISTON 
Assistant Attorney General 

cf 



STATE OFFICERS AND DEPARTMENTS: Open meetings law. Sections 
28A.2(1), 179.2, 184A.1(7), 184A.18, 185.3, 185C.3, Iowa Code 
(1979). The Iowa Crop Improvement Association, Iowa Dairy 
Association, Iowa Beef Producers Association, Iowa Swine 
Producers Association, Iowa Poultry Associations, Iowa Soybean 
Association, Iowa Corn Growers Association and State H o r t i c u l t u r a l 
Society are not "expressly created" by statute and thus are not 
subject to the open meetings law. The Soybean Promotion Board, 
Corn Growers Promotion Board, Iowa Turkey Marketing Council and 
the Dairy Industry Commission are subject to the Chapter 28A 
provisions. (Cook to Lounsberry, Secretary of Ag r i c u l t u r e . 
5/23/79) #79-5-26 LC) 

Mr. R. H. Lounsberry May 23, 1979 
Secretary of Agriculture 
Iowa Department of Agriculture 
Henry A. Wallace Building 
Des Moines, Iowa 50 319 
L O C A L 

Dear Secretary Lounsberry: 

You have s o l i c i t e d our opinion on whether the following Iowa 
a g r i c u l t u r a l commodity groups f a l l within the purview of Chapter 
28A, Iowa Code (1979)": 

Iowa Swine Producers 
Iowa Poultry Association 
Iowa Dairy Association 
Iowa Crop Improvement Association 
Iowa Soybean Association 
Iowa Corn Growers Association 
State H o r t i c u l t u r a l Society 
Iowa Beef Producers Association 
Iowa Turkey Marketing Council 
Soybean Promotion Board 
Corn Promotion Board 
Dairy Industry Commission 

You explain i n your l e t t e r that these commodity organizations 
have received formal requests, pursuant to § 28A.4, for notice 
of meetings. Your s p e c i f i c question i s thus one of basic 
coverage of the law, "are any of these organizations a 'govern
mental body', as defined i n § 28A.2(1)?" If so, then the pro
visions on Chapter 28A apply and must be followed by these 
organizations. 

The answer to your question turns upon whether any of the 
organizations f a l l within subsection (a) of § 28A.2(1) which 
provides: 
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"As used i n t h i s chapter: 

"1. 'Governmental body' means: 

^ " "a. 'Aboard, c o u n c i l , commission or 
- r . other governing body expressly created ... :;. _ :™.v. J';;, 

-by the statutes of t h i s . s t a t e or by 
executive order." " 

An examination of the remaining subsections of § 28A.2(1) reveal 
that they are i n a p p l i c a b l e . 

In our recent opinion to Thomas D. Hanson, issued May 4, 
1979, (OAG number 79-5-4), we discuss the meaning of the terms 
"expressly created" i n subsection (a) as follows: 

The comparable provisions of the p r i o r 
law defined 'public agencies' to i n 
clude 'any board, c o u n c i l , commission, 
created or authorized by the law of 
t h i s state.' Section 28A.1(1), Iowa 
Code (1977). However, the term 'autho
r i z e d ' has been deleted from the new 
law and the term 'created' has been 
modified by 'expressly.' Because of 
p r i o r l i t i g a t i o n i n v o l v i n g these terms, 
see Greene v. A t h l e t i c Council of 
Iowa State University, 251 N.W.2d 
559 (Iowa 1977), s i g n i f i c a n c e must be 
attached to t h i s change. Webster 
explains that the term 'created' means 
'to cause to be or to produce by f i a t 
or by mental, moral or l e g a l action: 
as a: to invest with a new form, o f f i c e 
or rank: constitute by an act of law 
or sovereignty.' A statute which does 
not I t s e l f 'constitute' the committee 
. . . does not 'expressly create' 

--• them as those terms are employed i n 
, § 28A.2(1)(a). 

In the Hanson opinion, we found that a peer review committee 
of the Board of Engineering Examiners, while authorized by statute 
to be created, was not a "governmental body" because i t i s not 
"expressly created" by statute i n the sense contemplated by § 
28A.2(l)(a). S i m i l a r l y , i n our opinion to Gary Riedmann, issued 
May 16,1979, (OAG number 79-5-15), we decided that a board of 
d i r e c t o r s of a private, nonprofit corporation i s not "expressly 
created" by statute, although § 504A.17 requires generally that 
such corporations have a board. 
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With respect to the Iowa Crop Improvement Association 
(Chapter 177) , Iowa Dairy Association (Chapter 178), Iowa Beef 
Producers Association (Chapter 181), Iowa Swine Producers Associa
t i o n (Chapter 183), Iowa Poultry Associations (Chapter- 184), 
Iowa Soybean Association (Chapter 185A), Iowa Corn Growers 
Association (Chapter 185B), and the State H o r t i c u l t u r a l Society 
(Chapter 186), we have examined the statutes and do not f i n d 
statutory authority creating them. In general, these commodity 
organizations appear i n the statutes to be organized and created 
as e n t i t i e s separate from state government. They are "recognized," 
not created, by the General Assembly, and have been extended 
various forms of state assistance. Notwithstanding the statutory 
"recognition" and the receipt of state assistance, the organizations 
nevertheless do not appear to have been "expressly created by the 
statutes of t h i s state," and thus do not f a l l within the d e f i n i t i o n 
of "governmental body" i n §28A.2(1). 

Because of the peculiar statutory arrangement r e l a t i n g to 
the Soybean and Corn Promotion Boards, i t i s necessary to 
address them separately. Both of these boards are authorized by 
the following statutory language: 

I f a majority of the producers voting i n the 
referendum e l e c t i o n approve the passage of the 
promotional order . . . a promotion board s h a l l 
be established.^ (Emphasis added). 

This language presents a close and d i f f i c u l t question with 
respect to coverage of these boards. On the one hand, they did 
not spring into being upon the passage of the respective statutes. 
On the other hand, t h e i r creation was obligatory upon the occurrence 
of a s p e c i f i c , express condition, i , e , a favorable referendum. 
Unlike the Peer Review Committees discussed i n our opinion.to 
Thomas Hanson, which came into being only upon a permissible, 
discretionary decision by another governmental body, these boards 
come into being as a m i n i s t e r i a l matter upon a favorable referendum. 
In short, they are considerably more than merely "authorized," but 
somewhat less than f u l l y constituted by statute. In t h i s circum
stance we f e e l i t appropriate to invoke the rule i n §28A.l that 
ambiguity i n the construction or a p p l i c a t i o n of t h i s chapter should 
be resolved i n favor of openness and to hold that these boards are 
governmental bodies within the meaning of §28A.2(1)(a), 

1See, §185,3 (Soybean Promotion Board) and §185C.3 (Corn Promotion 
Board). 
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That leaves f o r our consideration the Iowa Turkey Marketing 
Council and the Dairy Industry Commission. The Dairy Industry 
Commission i s c l e a r l y "expressly created" by statute, see, §179.2, 
Iowa Code (1979), and i s a "governmental body" under §28A.2(1)(a), 
subject to the open meeting provisions. 

S i m i l a r l y , §184A.1(7) defines and constitutes the Iowa 
Turkey Marketing Council. You note i n your l e t t e r that S184A.18 
provides that the Council " s h a l l not be a state agency,"2 and 
ask whether that section changes the apparent r e s u l t . We do 
not believe that i t does. We are constrained to apply the 
"expressly created" language of §28A.2(l)(a) to th i s Council i n 
terms of the open meeting law. Thus, while §184A.18 may a f f e c t 
c e r t a i n operational or procedural aspects of the Council, i t 
w i l l not serve to exempt the Council from the Chapter 28A p r o v i - . 
sions. The Council f a l l s d i r e c t l y within the §28A.2(1)(a) d e f i n i t i o n 
since i t was "expressly created" by the General Assembly and thus 
must follow the open meetings provisions of Chapter 28A. 

Sincerely, 

BRUCE L. COOK 
Assistant Attorney General 

BLC/bje 

Also see, §§185.34 and 185C.34, providing that Soybean and 
Corn Promotion Boards respectively are "not a state agency." 



TAXATION: Property Tax - Assessing Tracts of Real Property -
§428.7, Code of Iowa, 1979. Assessors can value t r a c t s of r e a l 
property, for assessment purposes, as a unit without l i m i t a t i o n s 
on the size of the unit being assessed. (Kuehn to Allbee, Asst. 

Mr. Alan D. Allbee 
Assistant Fayette County Attorney 
106 N. Walnut 
West Union, IA 52175 

Dear Mr. Allbee: 

We acknowledge receipt of your l e t t e r i n which you have 
requested an opinion of the Attorney General as follows: 

"I have received a request from the Deputy 
County Assessor for Fayette County, Iowa, 
for an opinion of the Attorney General on 
the following question: 

"May l o c a l assessors assess farm land i n 
t r a c t s larger than 40 acres? 

" I t would seem that Iowa Code Section 428.7 
would allow the assessor's o f f i c e to assess 
farm land i n larger than 40 acre t r a c t s . The 
Deputy County Assessor of Fayette County how
ever inquired of the Iowa Department of Revenue 

Fayette County Attorney) 

May 18, 1979 
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on whether t h i s could be done and. -. 
received c o n f l i c t i n g answers depend- . -
ing upon to whom he spoke. I t i s the 
f e e l i n g of the Deputy County Assessor 
that any reason for re q u i r i n g t h e i r -
o f f i c e to assess farms by 40 acre t r a c t s 

V no longer exists. Iowa Code Section 
425.11 p r i o r to i t s amendment by the 
67th General Assembly applied the home
stead tax c r e d i t against 40 acre parcels, 
however, since that Section's amendment 
the c r e d i t applies against buildings and 
contiguous parcels of ground without any 
apparent 40 acre l i m i t a t i o n . " 

The l e g i s l a t u r e , by enacting §14 of Chapter 1190, Acts of the 
66th General Assembly, Second Session, made i t clear that the assessor 
for assessment purposes, has the authority to value property as a 
unit without r e s t r i c t i o n s on the number of acres included i n the 
p a r t i c u l a r u n i t being assessed. Said §14 of Chapter 1190, Acts of 
the 66th General Assembly, Second Session states: 

"Sec. 14. Section four hundred twenty-eight 
point seven (428.7), Code 1975, i s amended 
to read as follows: 

"428.7 Description of tracts-manner. 
He ene A d e s c r i p t i o n s h a l l not comprise 
more than one c i t y l o t , er mere than the 
sixteenth part ef a seefeien or other smallest 
subdivision of the land according to the 
government surveys, except i n cases where 
the boundaries are so i r r e g u l a r that i t 
cannot be described i n the usual manner i n 
accordance therewith. However, descriptions 
may be combined for assessment purposes to 
allow the assessor to value the property as 
a unit. This section s h a l l apply to known 
owners and unknown owners, a l i k e . " 

Furthermore, i n addition to the above l e g i s l a t i v e enactment, 
§§6 and 7 of Chapter 43, Acts of the 67th General Assembly, F i r s t 
Session, eliminated the f o r t y acre l i m i t a t i o n regarding the homestead 
tax c r e d i t . Section 425.11, Code of Iowa, 1977, i n part, stated: 

"425.11 D e f i n i t i o n s . For the purpose of t h i s 
chapter and wherever used i n t h i s chapter: 
1. The word, 'homestead', s h a l l have the 
following meaning: 
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"c. I f within a c i t y , i t must not exceed one-
h a l f acre i n extent; i f , however, i t s assessed 
valuation i s less than nine thousand two hun
dred s i x t y d o l l a r s , the land area may be en
larged u n t i l i t s assessed valuation reaches 
that amount. 

"d. I f outside of a c i t y , i t must not contain 
more than f o r t y acres. 

"e. I t must not embrace more than one dwell
ing house, but where a homestead outside of 
a c i t y has more than one dwelling house s i t u 
ated thereon, the c r e d i t provided for i n t h i s 
chapter s h a l l apply to f o r t y acres, the home 
and buildings used by the owner, But s h a l l not 
apply to any other dwelling house and buildings 
appurtenant thereto situated upon said f o r t y 
acres," (emphasis added) 

Sections 6, 7 and 25 of Chapter 43, Acts of the 67th General Assembly, 
F i r s t Session state: 

"Sec. 6. Section four hundred twenty-five 
point eleven (425.11), subsection one (1), 
Code 1977, i s amended by s t r i k i n g paragraphs c 
and d. 

"Sec. 7. Section four hundred twenty-five point 
eleven (425.11), subsection one (1), paragraph 
e, Code 1977, i s amended to read as follows: 

"e. I t must not embrace more than one dwelling 
house, but where a homestead eutside ef a e i t y 
has more than one dwelling house situated there
on, the c r e d i t provided for i n t h i s chapter 
s h a l l apply to fort y acresj the home and buildings 
used by the owner, but s h a l l not apply to any 
other dwelling house and buildings appurtenant 
fcherefca situated upen said ferfcy aeres. 

k k k 

"Sec.25. The provisions of sections three (3), 
four (4), f i v e (5), s i x (6) and seven (7) of 
t h i s Act are r e t r o a c t i v e to January 1, 1976 for 
cr e d i t s claimed on or after January 1, 1976 and 
approved under chapter four hundred twenty-five 
(425) of the Code for a homestead tax c r e d i t on 
an e l i g i b l e homestead and to t h i s extent the 
provisions of sections three (3), four (4), f i v e 
(5), s i x (6), and seven (7) of t h i s Act are 
r e t r o a c t i v e . " 
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Therefore, any questions remaining a f t e r the enactment of §14 of 
Chapter 1190, Acts of the 66th General Assembly by l o c a l assessors 
were c l e a r l y resolved against any 40 acre l i m i t a t i o n s regarding 
the assessment of farm land with the enactment of §§ 6 and 7 of 
Chapter 43, Acts of the 67th General Assembly. 

In conclusion, based upon the foregoing, i t i s the opinion 
•of the Attorney General.that assessors can assess farm land i n t r a c t s 
larger than 40 acres. 

t r u l y yours, 

Gerald A. Kuehn 
Assistant Attorney General 

GAK/sd 



WEAPONS — MANNER OF CONVEYANCE. §§ 702.7, 724.4, Code of Iowa, 
1979. An antique handgun may be transported to a target range 
without a concealed weapons permit as long as i t i s transported 
i n conformance with the requirements of § 724.4 of the Iowa 
Criminal Code. (Williams to State Representative Keith H. Dunton 
5/17/79) #79-5-200^) 

May 17, 1979 

The Honorable Keith H. Dunton 
State Representative 
Iowa State Capitol 
Des Moines, Iowa 50319 
L O C A L 

Dear Representative Dunton: 

You have asked the Attorney General for an opinion on the 
following question: 

"whether an antique handgun, used s t r i c t l y 
for target shooting purposes, can be trans
ported to and from a target range without 
the owner possessing a concealed weapons 
permit?" 

In general, § 724.4, Iowa Code, 1979, prohibits carrying 
p i s t o l s and revolvers without a permit to do so unless such 
weapons are c a r r i e d i n accordance with i t s provisions. Section 
724.4, i n parts relevant to your question, provides as follows: 

"A person who goes armed with a dangerous 
weapon concealed on or about h i s or her 
person, or who, within the l i m i t s of any 
c i t y , goes armed with a p i s t o l or revolver, 
or any loaded firearm of any kind, whether 
concealed or not, or who knowingly c a r r i e s 
or transports i n a vehicle a p i s t o l or re
volver, commits an aggravated misdemeanor, 
provided that t h i s section s h a l l not apply 
to any of the following: 

"5. Any person who for any lawful purpose 
c a r r i e s an unloaded p i s t o l , revolver, or 
other dangerous weapon in s i d e a closed and 
fastened container or securely wrapped pack
age which i s too large to be concealed on 
the person. 
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"6. Any person who f o r any lawful pur
pose c a r r i e s or transports an unloaded 
p i s t o l or revolver i n any vehicle inside 
a cargo or luggage compartment where the 
p i s t o l or revolver w i l l not be r e a d i l y 
accessible to any person r i d i n g i n the ^ - V - ' W \ 

.... vehicle or common c a r r i e r . " . . ' ^7;:: •• -f' - -
"7. Any person while he or she i s law
f u l l y engaged i n target p r a c t i c e on a 
range designed for that purpose or 
while a c t u a l l y engaged i n lawful hunting." 

The term "dangerous weapon" as used i n § 724.4 i s defined i n 
§ 70 2.7 of the 1979 Code of Iowa i n part as: 

"Any instrument or device designed p r i 
marily for use i n i n f l i c t i n g death or 
in j u r y upon a human being or animal, and 
which i s capable of i n f l i c t i n g death upon 
a human being when used i n the manner for 
which i t was designed... . Dangerous 
weapons include, but are not l i m i t e d to, 
any offensive weapon, p i s t o l , revolver, or 
other f i r e a r m . . . . " 

C l e a r l y , an antique handgun f a l l s within the d e f i n i t i o n of a 
dangerous weapon and, therefore, the person transporting i t to and 
from a target range i s subject to the provisions of § 724.14,includ
ing the exceptions from permit requirements c i t e d above which under 
li m i t e d circumstances allow transportation of firearms without a 
permit. 

Sincerely, 

RICHARD A. WILLIAMS 
Assistant Attorney General 

RAW/dlp 



STATE OFFICERS AND DEPARTMENTS: Open M e e t i n g s : S t a t e E d u c a t i o n a l -
R a d i o and T e l e v i s i o n F a c i l i t y B o ard. §§18.144, 28A. 2 Q ) , Iowa 
Code (1979); Ch. 1037, §12, A c t s 6 7 t h G.A. (1978). To the e x t e n t 
t h a t the a d v i s o r y committees o f t h e S t a t e E d u c a t i o n a l Radio and 
T e l e v i s i o n F a c i l i t y Board a r e n o t d e l e g a t e d p o l i c y - m a k i n g o r d e c i s i o n 
making a u t h o r i t y , t hey a r e n o t "governmental b o d i e s " under Ch. 28A, 
t h e new open m e e t i n g s law. ( H a s k i n s t o T h o l e , E x e c u t i v e D i r e c t o r , 
S t a t e E d u c a t i o n Radio and T e l e v i s i o n F a c i l i t y Board, 5/16/79) 
#79-5-17 CU) 

1979 

Rod Thole, E x e c u t i v e D i r e c t o r 
low?. P u b l i c Broadc.a3t.ing Network 
P.O. Box 175 8 
Des M o i n e s , Iowa 50306 

Dear Mr. T h o l e -

You ask t h e o p i n i o n o f our o f f i c e as t o the e f f e c t of 
Ch, 2SA,. Iowa Code (1979) , t h e new open meetings lav; , on 
two s t a t u t o r i l y c r e a t e d a d v i s o r y b o d i e s under the S t a t e E d u c a 
t i o n a l R a d i o and T e l e v i s i o n F a c i l i t y Board ( h e r e a f t e r r e f e r r e d 
t o as t h e " b o a r d " ) . The. b o a r d has c r e a t e d two a d v i s o r y committees . 
f o r t h e purpose o f p r o v i d i n g s p e c i f i c a d v i c e t o t h e board on c e r 
t a i n m a t t e r s . T h i s was done pursuant t o §18.144, Iowa Code (1979) 
w h i c h s t a t e s : 

The b o a r d s h a l l a p p o i n t a t l e a s t two 
a d v i s o r y committees as f o l l o w s : 

1. A d v i s o r y committee on g e n e r a l 
o p e r a t i o n s and p o l i c y . 

2. A d v i s o r y committee on c u r r i c u l a 
and e d u c a t i o n a l m a t t e r s . 

D u t i e s o f s a i d a d v i s o r y committees, 
and such a d d i t i o n a l a d v i s o r y committees 
as the board may from t i m e "to time a p p o i n t , 
s h a l l be s p e c i f i e d i n r u l e s o f i n t e r n a l 

• management adopted by t h e board. 
2 

The r u l e s of i n t e r n a l management adopted by t h e board 
s a t i s f y t h e f u n c t i o n s o f t h e A d v i s o r y Committee on G e n e r a l 

1 The 
§12, 

(1979) 

A c t s 
2The 

new law was e f f e c t i v e 
67th G.A. (1978) 

se r u l e s a r e presumably exempt from 
See S 1 7 A . 2 ( 7 ) ( a ) , Iowa Code (1979). 

J a n u a r y 1, .19 79. See Ch. 1037, 

Ch. 17A, Iowa Code 

http://Broadc.a3t.ing
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O p e r a t i o n s and P o l i c y as f o l l o w s : 

•The Committee s h o u l d : 
a. f u n c t i o n as a c i t i z e n s and c o n t i n u i n g e d u c a t i o n 

i n v o l v e m e n t committee i n t h e s e l e c t i o n and s u p p o r t 
o f IPBIv programs i n t h e i r a r e a of j u r i s d i c t i o n . T h i s 
i n c l u d e s the e s t a b l i s h m e n t o f g e n e r a l . p r o g r a m g u i d e 
l i n e s and t h e d r a f t i n g o f p a r t i c u l a r p o l i c i e s i n 
such a r e a s as p o l i t i c a l coverage and c o n t r o v e r s i a l 
i s s u e s . 

b. a s s i s t i n t h e a s c e r t a i n m e n t o f a u d i e n c e needs i n 
c o o r d i n a t i o n w i t h t h e s t a f f , p u b l i c and e d u c a t i o n a l 
a g e n c i e s , and F r i e n d s o f IPBN. 

c. a s s i s t , upon r e q u e s t o f t h e Board, t h e Board and 
s t a f f by e x a m i n i n g t h e o v e r a l l s t r u c t u r e and o p e r a 
t i o n s o f t h e o r g a n i z a t i o n and by s u g g e s t i n g improve
ments r h a t might l e a d t o more e f f e c t i v e programming 
s e r v i c e s . 

The f u n c t i o n s o f the o t h e r committee, t h e A d v i s o r y Commit*: so 
on C u r r i c u l a and E d u c a t i o n a l M a t t e r s , a r e s p e c i f i e d by t h e i n t e r n a l 
management r u l e s as f o l l o w s : 

The committee s h o u l d : 
a. f u n c t i o n as an e d u c a t o r s ' i n v o l v e m e n t committee i n 

t h e s e l e c t i o n , s u p p o r t , and e v a l u a t i o n o f IPBN 
programs and i n s t r u c t i o n a l m a t e r i a l s i n t h e i r a r e a 
j u r i s d i c t i o n . T h i s i n c l u d e s the i d e n t i f i c a t i o n o f 
g e n e r a l i n s t r u c t i o n a l g o a l s and t r e n d s f o r IPBN 
s c h o o l and t e a c h e r programming and t h e d r a f t i n g o f 
s p e c i f i c g u i d e l i n e s i n a r e a s o f c u r r e n t i n s t r u c - . 
t i o n a l emphasis and c o n t r o v e r s i a l i s s u e s . 

b. a s s i s t i n a r r a n g i n g f o r e f f e c t i v e u t i l i z a t i o n o f 
s c h o o l and p r o f e s s i o n a l development programming 
and r e l a t e d m a t e r i a l s . 

c. a s s i s t i n a r r a n g i n g f o r t h e g e n e r a l e v a l u a t i o n 
o f s c h o o l and p r o f e s s i o n a l development programming 
and r e l a t e d m a t e r i a l s . 

I n a d d i t i o n t o t h e s e two c o m m i t t e e s , th e board has c r e a t e d 
a M e r i t Review Committee. 

From what you i n d i c a t e , none o f t h e s e a d v i s o r y committees 
a p p a r e n t l y has any p o l i c y - m a k i n g o r d e c i s i o n - m a k i n g a u t h o r i t y . 
T h e i r recommendations can be implemented o n l y by the- b o a r d i t s e l f . 

S e c t i o n 28A.2(1), Iowa Code (1979), t h e key p r o v i s i o n s o f 
t h e nev; open m e e t i n g s law, s t a t e s : 
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As used i n t h i s c h a p t e r : 
1. 1Governmei xta1 body' means: 

a. A b o a r d , c o u n c i l , commission, o r o t h e r 
g o v e r n i n g body e x p r e s s l y c r e a t e d by the 
s t a t u t e s o f t h i s s t a t e o r by e x e c u t i v e 
o r d e r . 

b. A b o a r d , c o u n c i l , commission, o r o t h e r 
governmental body o f a p o l i t i c a l s u b d i v i s i o n 
o r t a x - s u p p o r t e d d i s t r i c t i n t h i s s t a t e . 

c. A mu 11imerabered body f o r m a l l y and d i r e c t l y 
c r e a t e d by one o r more b o a r d s , c o u n c i l s , 
commissions, o r o t h e r g o v e r n i n g b o d i e s 
s u b j e c t t o pa r a g r a p h s "a" and "b" of t h i s 
subsection.. 

d. Those multimembered b o d i e s t o w h i c h the 
s t a t e b o a r d o f r e g e n t s o r a. p r e s i d e n t o f 
u n i v e r s i t y has d e l e g a t e d t h e r e s p o n s i b i l i t y 
f o r t he management and c o n t r o l o f the i n t e r 
c o l l e g i a t e a t h l e t i c programs a t the s t a t e 
u n i v e r s i t i e s . 

S u b s e c t i o n "a" of t h e above s e c t i o n would o b v i o u s l y ap,jly 
t o the board., as i t i s e x p r e s s l y c r e a t e d by s t a t u t e . A l t h o u g h the 
a d v i s o r y committees are a r g u a b l y ''expressly c r e a t e d " by s t a t u t e , 
t h e y a re n o t w i t h i n s u b s e . c t i o n " a " because they a r e not a "bo--. :cl, 
c o u n c i l , commission o r o t h e r g o v e r n i n g body." As w i l l be. deve
l o p e d below, the committees a re n o t now g r a n t e d p o l i c y - m a k i n r or 
d e c i s i o n - m a k i n g a u t h o r i t y . 

I n S c h a n t z and H a s k i n s t o Hanson, 5/4/79, our o f f i c e o p i n e d 
t h a t f o u r r e q u i r e m e n t s e x i s t b e f o r e a body may be c o n s i d e r e d 
a "governmental body" under §18A. 2 (1) (c)-. I n o r d e r t o be such, 
a body must be (1) multi-membered, (2) f o r m a l l y c r e a t e d by 
an o t h e r b o a r d c o v e r e d by s u b s e c t i o n s "a" o r "b", (3) d i r e c t l y 
c r e a t e d t h e r e b y , and (4) have d e l e g a t e d t o i t g o v e r n m e n t a l 
a u t h o r i t y i n t h e sense o f p o l i c y - m a k i n g o r d e c i s i o n - m a k i n g 
a u t h o r i t y . W h i l e t h e a d v i s o r y committees a r e multi-membercd 
and may be f o r m a l l y and d i r e c t l y c r e a t e d by a b o a r d s u b j e c t t o 
s u b s e c t i o n "a" — the bo a r d here — the committees s i n g l y l a c k 
any p o l i c y - m a k i n g o r d e c i s i o n - m a k i n g a u t h o r i t y . As t h e i r name 
i n d i c a t e s , t hey a r e a d v i s o r y o n l y . Of c o u r s e , i f t h e b o a r d s h o u l d 
d e l e g a t e t o them a c t u a l p o l i c y - m a k i n g o r d e c i s i o n - m a k i n g a u t h o r i t y , 
they c o u l d n o t escape f a l l i n g under s u b s e c t i o n " c " mer e l y because 
o f t h e i r name o r because t h e r u l e s p e r t a i n i n g t o them do n o t ex
p r e s s l y g r a n t them such a u t h o r i t y . However, they do not appear-
t o have such a u t h o r i t y now, and t o the e x t e n t t h a t they do n o t 
have such a u t h o r i t y d e l e g a t e d t o them i n t h e f u t u r e , they a r e 



Page Four 

not. a "governmental body" under §28A.2(1). 

S i n c e r e l y , 
A , 

F r e d R a s k i n s 
A s s i s t a n t A t t o r n e y Gene 

FK/sw 



OPEN MEETINGS LAV. S e c t i o n s 2 BA. 2 (1) , • Iowa Code (1979) . A non
p r o f i t agency w h i c h o t h e r w i s e i s n o t governed by Chapter 2 8A i s 
not b r o u g h t under the p r o v i s i o n s o f C h a p t e r 2SA s o l e l y by r e 
c e i p t o f S t a t e funds. (Bremer t o R e p r e s e n t a t i v e Anderson 5/16/79) 
#79-5-16 tL.) 

May 16, 1979 

The Honorable R o b e r t T. Anderson 
S t a t e R e p r e s e n t a t i v e 
Iowa S t a t e C a p i t o l 
Des Moines, Iowa 50319 
L 0 C A L 

Dear R e p r e s e n t a t i v e Anderson: 

You ask t h e o p i n i o n o f our o f f i c e as t o whether p r i v a t e non
p r o f i t a g e n c i e s supported, by p u b l i c funds (e.g. m e n t a l h e a l t h 
a g e n c i e s , a l c o h o l abuse a g e n c i e s , e t c . ) a r e s u b j e c t t o C h a p t e r 
2 8A, Iowa Code (1979), p e r t a i n i n g t o open meetings. 

P l e a s e r e f e r t o OAG 79-5-4 and OAG 79-5-14, r e c e n t o p i n i o n s 
by t h i s o f f i c e , c o p i e s o f w h i c h are enclosed,, f o r a more com
p l e t e a n a l y s i s o f the d e f i n i t i o n s i n C h a p t e r 28A, Iowa Code (1979). 

Chaptex' 2 8A, p e r t a i n i n g t o open m e e t i n g s , a p p l i e s o n l y t o a 
"governmental body." S e c t i o n 2 8A~2(.l), Iowa Code (1979), d e f i n e s 
t h a t term as f o l l o w s : 

"As used i n t h i s c h a p t e r : 

"1. 'Governmental body" means: 

"a. A b o a r d , c o u n c i l , c o m m i s s i o n o r 
other' g o v e r n i n g body e x p r e s s l y c r e a t e d 
by t h e s t a t u t e s o f t h i s s t a t e o r by 
e x e c u t i v e o r d e r . 

^ "b. A b o a r d , c o u n c i l , c o mmission, o r 
o t h e r g o v e r n i n g body o f a p o l i t i c a l 
s u b d i v i s i o n o r t a x - s u p p o r t e d d i s t r i c t 
i n t h i s s t a t e . 

"c. A multi-membered body f o r m a l l y 
and d i r e c t l y c r e a t e d by one o r more 
b o a r d s , c o u n c i l s , c o m m i s s i o n ? . o r o t h e r 
g o v e r n i n g b o d i e s s u b j e c t t o p a r a g r a p h s 
'a' and ' b' o f t h i s s u b s e c t i o n . 
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"d. Those raulti-raembered b o d i e s t o w h i c h 
the s t a t e b o a r d of r e g e n t s o r a p r e s i d e n t 
o f a u n i v e r s i t y has d e l e g a t e d t h e r e s p o n 
s i b i l i t y f o r t h e management and c o n t r o l o f 
t h e i n t e r c o l l e g i a t e a t h l e t i c programs a t 
t h e s t a t e u n i v e r s i t i e s . " 

We i n f e r from y o u r use o f " p r i v a t e " t h a t the agency i s not 
Dy s t a t u t e , e x e c u t i v e o r d e r , o r a b o a r d , c o u n c i l , commis

s i o n o r g o v e r n i n g body s u b j e c t t o C h a p t e r 28A, Iowa Code (1979) 
and whose o n l y t i e t o the S t a t e i s t h e r e c e i p t o f S t a t e monies. 
T h e r e f o r e , the q u e s t i o n i s whether a p r i v a t e , n o n - p r o f i t agency 
becomes a "governmental body" when s u p p o r t e d by publ-ie funds. 

The a p p l i c a t i o n o f C h a p t e r 2 8A l o o k s t o how the body t o be 
c o v e r e d was c r e a t e d , n o t how i t i s funded. T h e r e f o r e , i f the 
n o n - p r o f i t agency has not been c r e a t e d i n a f a s h i o n d e f i n e d i n 
§ 28A.2(1) Iowa Code (1979), t h e n t h e p r o v i s i o n s o f t h a t c h a p t e r 
do not a p p l y . 

S i n e e r e l y , 

CELESTE F. BREMER 
A s s i s t a n t A t t o r n e y G e n e r a l 

CFB/dlp 



OPEN MEETINGS LAW. S e c t i o n s 28A.2Q) and 504A.17, Iowa. Code (1979). 
A b o a r d of d i r e c t o r s f o r a n o n - p r o f i t c o r p o r a t i o n formed under Chap
t e r 504A i s not: c o v e r e d by Chapter 28A because the b o a r d i t s e l f i s 
n o t e x p r e s s l y c r e a t e d by s t a t u t e . (Bremer t o Riedman, D i r e c t o r , Iowa 
Department o f Substance" Abuse, 5/16/79) #79-5-15^.0 

A D O f t E T . ? ' R F f . . Y T O : 

S T A T S C A I ' I T O L C ' J I U r j i M G 

May 16, 1979 

T H O M A S J. r . ' . I L L E f ; 
ATIO'-"-F.': C C N e ? : A L 

Mr. Gary Riedmann f D i r e c t o r 
Iowa Department o f Substance Abuse: 
S u i t e 2 30, L i b e r t y B u i l d i n g 
418 S i x t h Avenue 
Des Moines, Iowa 50319 

Dear Mr. Riedmann: 

You have r e q u e s t e d from t h i s o f f i c e an o p i n i o n r e g a r d i n g whether 
meetings o f boards o f d i r e c t o r s o f p r i v a t e , n o n - p r o f i t c o r p o r a t i o n s , 
e s t a b l i s h e d p u r s u a n t t o Chapter 504A,.Iowa Code (1979) are s u b j e c t 
t o t h e r e q u i r e m e n t s o f Chapter 2 8A, Iowa Code (1979) p e r t a i n i n g t o 
open meetings, under the d e f i n i t i o n o f "governmental body" i n 
§ 2 8 A . 2 ( l ) ( a ) , Iowa Code (1979). 

P l e a s e r e f e r t o OAG 79-5-4 and OAG 79-5-14.regarding a n a l y s i s o f 
the d e f i n i t i o n s i n C h a p t e r 28A, Iowa Code (1979), c o p i e s o f which 
a r e e n c l o s e d . 

Chapter 28A, p e r t a i n i n g t o open m e e t i n g s , a p p l i e s o n l y t o "govern
m e n t a l b o d i e s " . 

"2SA.2 D e f i n i t i o n s . As used i n t h i s 
c h a p t e r : 

" I . 'Governmental body' means: 

"a. A board, c o u n c i l , commission o r o t h e r 
g o v e r n i n g body e x p r e s s l y c r e a t e d by t h e 
s t a t u t e s o f t h i s s t a t e o r by e x e c u t i v e 
o r d e r . 

"b. A b o a r d , c o u n c i l , commission, o r 
o t h e r g o v e r n i n g body o f a p o l i t i c a l sub
d i v i s i o n o r t a x - s u p p o r t e d d i s t r i c t i n t h i s 
s t a t e . 

"c. A multimembered body f o r m a l l y and 
d i r e c t l y c r e a t e d by one o r more b o a r d s , 
c o u n c i l s , commissions, o r o t h e r g o v e r n i n g 
b o d i e s s u b j e c t t o paragraphs 'a' and 'b' 
o f t h i s s u b s e c t i o n . 
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"d. Those multimernbered b o d i e s t o which 
t h e s t a t e b oard o f r e g e n t s o r a p r e s i d e n t 
o f a u n i v e r s i t y has d e l e g a t e d the r e s p o n 
s i b i l i t y f o r the management and c o n t r o l o f 
the i n t e r c o l l e g i a t e a t h l e t i c programs a t t h e 
s t a t e u n i v e r s i t i e s . " 

S p e c i f i c a l l y , your c o n c e r n was whether boards o f d i r e c t o r s o f 
n o n - p r o f i t . s u b s t a n c e abuse programs are "governmental b o d i e s " under the 
th e d e f i n i t i o n o f S e c t i o n 2 8 A . 2 ( l ) ( a ) because o f Iowa Code S e c t i o n 
504A.1.7, w h i c h p r o v i d e s : 

"504A.17 Board o f d i r e c t o r s . The a f f a i r s 
o f a c o r p o r a t i o n s h a l l be managed by a b o a r d 
o f one o r more d i r e c t o r s . D i r e c t o r s need 
not be r e s i d e n t s o f t h i s s t a t e o r members o f 
th e c o r p o r a t i o n u n l e s s t h e a r t i c l e s o f i n 
c o r p o r a t i o n so r e q u i r e . The a r t i c l e s o f i n 
c o r p o r a t i o n o r t h e bylaws may p r e s c r i b e o t h e r 
q u a l i f i c a t i o n s f o r d i r e c t o r s . " 

W h i l e a board of: d i r e c t o r s f o r a n o n - p r o f i t c o r p o r a t i o n i s 
a u t h o r i s e d and r e q u i r e d by § 504A.I7, the b o a r d o f d i r e c t o r s 
f o r each n o n - p r o f i t c o r p o r a t i o n i s not " e x p r e s s l y c r e a t e d " by 
s t a t u t e , w h i c h i s e s s e n t i a l t o b r i n g i t under t h e r e q u i r e m e n t s 
o f C h a p t e r 2 8A. 

For example, i f XYZ group w i s h e s t o become a n o n - p r o f i t c o r 
p o r a t i o n , i t s h a l l , under § 504A.17 be managed by a boetrd o f one 
o r more d i r e c t o r s . However, t h i s p a r t i c u l a r b o a r d s p e c i f i c a l l y 
f o r t h e XYZ group i s n o t " e x p r e s s l y c r e a t e d " by s t a t u t e o r 
e x e c u t i v e o r d e r . T h e r e f o r e , t h e b o a r d o f d i r e c t o r s f o r XYZ 
group i s n o t a "governmental body" as d e f i n e d by § 2 8 A . 2 ( l ) ( a ) , 
Iowa Code (1979) . Moreover, the. mere r e c e i p t o f s t a t e funds by 
the XYZ agency would not b r i n g i t i n t o one o f t h e d e f i n i t i o n s 
o f "governmental body" o f § 28A.2(1). 

S h o u l d the XYZ agency o r i t s b o a r d have been c r e a t e d i n a 
f a s h i o n o u t l i n e d by § 28A.2(1), t h e r e s u l t may be d i f f e r e n t . 

S i n c e r e l y , 

CELESTE F. BREMER 
A s s i s t a n t A t t o r n e y G e n e r a l 

CFB/dlp 



COUNTIES AND COUNTY OFFICERS: Signature of surveyor on p l a t . 
Section 335.2, Iowa Code (1979). The signature of a land sur
veyor on a p l a t f i l e d with a county recorder, must be an 
actual signature, and not a photocopied one. (Haskins to Hanson, 
Special Counsel, Board of Engineering Examiners, 5/14/79) 
#79-5-13cL) 

May 14, 1979 

Thomas D. Hanson, Special Counsel 
Iowa State Board of Engineering Examiners 
94 2 Insurance Exchange Building 
Des Moines, Iowa 50309 

Dear Mr. Hanson: 

You have asked the opinion of our o f f i c e on a matter, a 
more cle a r resolution of which w i l l be aided i f the relevant 
statute i s f i r s t set f o r t h . Section 335.2, Iowa Code (1979), 
states: 

"The recorder s h a l l keep his o f f i c e at the 
county seat, and s h a l l record, and as speedily 
as possible, a l l instruments i n writing which may 
be delivered to him f o r record, i n the manner 
directed by law. A l l instruments f i l e d for recor
dation or f i l i n g with the recorder s h a l l have 
typed or legib l y printed the names of a l l signers 
thereon, including those of the acknowledging 
o f f i c e r s and witnesses, beneath the o r i g i n a l 
signatures; provided, however, that i n the event 
that such instrument does not contain such typed 
or printed names, the recorder s h a l l accept such 
instrument for recordation or f i l i n g i f accompanied 
by an a f f i d a v i t , for record with the instrument, 
c o r r e c t l y s p e l l i n g i n l e g i b l e p r i n t or type the 
signatures appearing on said instrument..." 
[emphasis added] 

You state: 

" I t has come to the Board's attention that numerous 
County Recorders i n the State of Iowa have refused 
to f i l e p l a t s unless those p l a t s contain an o r i g i n a l 
signature as opposed to photocopied signature of the 
surveyor surveying those p l a t s . As you are no doubt 
aware, Chapter 409 requires that a l l p l a t t i n g of 
areas i n and adjacent to c i t i e s be c e r t i f i e d by a 
land surveyor registered under the provisions of 
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Chapter 114 of the Code of Iowa. A cursory reading 
of Chapter 409 shows that numerous copies of the 
p l a t are necessary because of t h e i r provision to 
various c i t y and county agencies and o f f i c i a l s f o r 
approval p r i o r to any r e a l estate development on the 
land platted. Because of the necessity of the prepara
t i o n of numerous copies of the p l a t , i t i s the p r a c t i c e 
of many registered land surveyors to simply sign the 
o r i g i n a l p l a t and make photocopies as needed. 

The Board of Engineering Examiners believes that 
photocopies of the properly c e r t i f i e d and signed 
documents are a l l that are required by Section 335.2 
of the Code of Iowa and, therefore, request your 
opinion with regard to t h i s matter. I t i s the Board's 
b e l i e f that the word " o r i g i n a l " i n the phrase 
" o r i g i n a l signatures" i n Section 335.2 merely means 
that the document must contain a signature rather 
than meaning each recorded document must be separately 
signed by those who are signatories to the document." 

Your question i s whether a p l a t i s s u f f i c i e n t , for f i l i n g 
under §335.2 ;if i t contains a photocopied signature as opposed 
to the actual signature of the surveyor who made the p l a t . I t 
w i l l be assumed that the photocopied signature i s a photogra
p h i c a l l y accurate reproduction of the. signature. 

I t i s well established that each duplicate copy of a 
writing made by the same mechanical operation as the o r i g i n a l 
i s an " o r i g i n a l " f o r evidentiary purposes. See e.g., State v. 
Lee, 138 So.. 662 (La. 1931). 

Here, a p l a t containing a photocopied signature i s not made 
i n the same operation as the o r i g i n a l signature. I t may be 
that i n the age of accurate photocopying devices, the v a l i d i t y of 
any d i s t i n c t i o n between a reproduction method which makes copies 
i n the same operation as the o r i g i n a l (carbon copies) and one 
which does not '(photocopying) i s doubtful. See Cleary et a l . , 
McCormick on Evidence, §236, at 569 (2nd Ed. 1972).' However, 
the issue before us i s the a c c e p t a b i l i t y of a photocopy i n the 
context of records r e l a t i n g to the t i t l e to r e a l estate. There, 
authenticity and v e r i f l a b i l i t y can become c r i t i c a l many years 
a f t e r the p l a t containing the signature i s f i l e d . Any incon
venience to a land surveyor i n having to actually sign the p l a t 
which i s to be f i l e d with the county recorder rather than photo
copying a p l a t already signed and then f i l i n g the photocopy i s 
outweighed by the importance of the document. In t h i s s i t u a t i o n , 
the word " o r i g i n a l " requires that the p l a t f i l e d with the county 
recorder bear the actual signature of the land surveyor and not 
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a mere photocopy of i t . 

Sincerely, 

GJL. Fred Haskins 
Assistant Attorney General 

FH/sw 



COUNTIES: Licensing of food service establishments. Sections 
170.2, 170A.2(5), 170A.2(8), 170A.4, and 332.23, Code of Iowa 
(1979). The Secretary of Agriculture has exclusive j u r i s d i c t i o n 
of the l i c e n s i n g of food service establishments and the county 
may not license the establishment as a county business pursuant 
to Section 332.23. However, a county may license a business 
other than a food service establishment even though a food 
service establishment i s also on the premises. (Condon to 
Bordwell, Washington County Attorney, 5/14/79) #79-5-llCL) 

May 14, 1979 

Richard S. Bordwell 
Washington County Attorney 
10 3 1/2 N. Marion Avenue 
P.O. Box 308 
Washington, Iowa 52353 

Dear Mr. Bordwell: 

This l e t t e r i s i n response to your request for an 
opinion regarding the e f f e c t of the Iowa Food Service Sanita
ti o n Code, Chapter 170A, Code of Iowa (1979), on the county's 
l i c e n s i n g of county business pursuant to Sections 332.23 and 
332.24, Code of Iowa (1979). 

Section 332.23 empowers the county board of super
visors to li c e n s e the following business enterprises: 

For the purpose of promoting the health, 
safety, recreation, and general welfare of 
the people of the county, the county board 
of supervisors s h a l l have the power to reg
ulate and license outside the l i m i t s of an 
incorporated c i t y any theatre, moving pi c t u r e 
show, pool or b i l l i a r d room or table, dance 
h a l l , skating rink, amusement park, bowling 
a l l e y , restaurant or other business e s t a b l i s h 
ment open to the public and located on or 
accessible to a road or highway outside the 
l i m i t s of an incorporated c i t y where enter
tainment, foodstuffs, prepared food or drink 
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i s furnished to the general public for 
hi r e , sale or p r o f i t . 

Pursuant to Section 170.2 a l i c e n s e from the Iowa 
Department of Agriculture i s required f o r the operation of a 
"food establishment," which includes the business of s e l l i n g 
foodstuffs and prepared food or drink that were required by 
Section 332.23 to have county l i c e n s e s . An opinion issued by 
t h i s o f f i c e on A p r i l 17, 1970, concluded that the two pr o v i 
sions were not inconsistent and that they both were to be 
independently exercised and enforced. 

However, the new Iowa Pood Services Sanitation Code, 
Chapter 17OA, d i f f e r s from Chapter 170 i n that Section 17 OA.4 
vests "sole and exclusive authority to regulate, l i c e n s e , and 
inspect food service establishments" with the Iowa Secretary of 
Agriculture•. I t further provides that: 

Municipal corporations s h a l l not regu
l a t e , l i c e n s e , inspect or c o l l e c t license 
fees from food service establishments except 
as provided for i n the Iowa food service 
sanitation code. [Emphasis added] 

"Municipal corporation" i s defined as "a p o l i t i c a l subdivision 
of t h i s state" i n Section 170A.2(8),so i t does include counties. 

The language of Section 170A.4 c l e a r l y expresses the 
l e g i s l a t i v e intent that the county board of supervisors cannot 
exercise the l i c e n s i n g powers of Section 332.23 with respect to 
food services establishments unless i t does so i n compliance 
with the delegation provisions of Section 170A.4. Although, as 
you point out, the language of Section 332.23 which has permitted 
counties to license food establishments was not altered by the 
l e g i s l a t u r e , repeal by implication has occurred. 

Repeal by implication occurs when a l a t e r enacted 
statute manifests c l e a r l y the l e g i s l a t i v e intent that i t control 
an e a r l i e r enacted statute r e l a t i n g to the same or c l o s e l y 
a l l i e d subject matter. Section 4.8. In Northwestern B e l l T e l . 
Co. v. Hawkeye State T e l . Co., 165 N.W.2d 771, 774 (Iowa 1969), 
the Iowa Supreme Court noted: 

We have repeatedly held repeal by 
implication i s not favored and w i l l not 
be upheld unless the intent to repeal 
c l e a r l y and unmistakeably appears from the 
language of the l a t e r statute and such 
holding i s absolutely necessary. (Cites omitted.) 
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In Section 170A.4, the l e g i s l a t u r e used that clear and unmis-
takeable language the Court requires. 

In your l e t t e r you asked If the county could l i c e n s e 
a food service establishment i f i t provided entertainment, or 
i f the county could license the non-food service aspect of the 
establishment as a county business. As we have said, Section 
17OA. 4 confers upon the Secretary of Agriculture exclusive 
j u r i s d i c t i o n to license food service establishments and provides 
that a municipal corporation has authority only pursuant to an 
agreement with Secretary of "Agriculture. A food service esta
blishment i s defined i n Section 170A.2(5) as: 

tood service establishment" means any 
place where food i s prepared and intended for 
i n d i v i d u a l portion services, and includes the 
s i t e at which i n d i v i d u a l portions are provided. 
The term includes any such place regardless of 
whether consumption i s on or o f f the premises 
nad regardless of whether there i s a charge f o r 
the food. The term also includes delicatessen-
type operations that prepare sandwiches intended for 
i n d i v i d u a l portion service and food service opera
tions i n schools and summer camps. The term does 
not include private homes where food i s prepared or 
stored f o r i n d i v i d u a l family consumption, r e t a i l 
food stores, the l o c a t i o n of food vending machines, 
and supply vehicles. The term does not include 
c h i l d day care f a c i l i t i e s , food service f a c i l i t i e s 
subject to inspection by other agencies of the 
state and located i n nursing homes, health care 
f a c i l i t i e s , or h o s p i t a l s . 

From t h i s language, we may conclude that state l i 
censing pre-empts county l i c e n s i n g of those establishments i n 
which food i s prepared for i n d i v i d u a l portion service. However, 
since this pre-emption i s accomplished by an implied repeal of 
the county's l i c e n s i n g power, i t i s not to be applied broadly. 
Therefore, we conclude that although the county cannot li c e n s e 
a food service establishment, Chapter 17OA does not preclude 
the county from l i c e n s i n g a business operation that i s separate 
from the food service establishment. 

For example, the county may license a bowling a l l e y 
pursuant to Section 332.23. Many bowling a l l e y s contain a snack 
bar which i s within the Section 170A.2(5) d e f i n i t i o n of food 
service establishment. The snack bar would be licensed by the 
Agriculture Department, but t h i s would not preclude the county 
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from l i c e n s i n g the bowling a l l e y since i t i s a separate 
business operation. 

Sincerely, 

Marie A. Condon 
Assistant Attorney General 

MAC/sw 



COUNTIES: Licensing of food service establishments. Sections 
170.2, 170A.2(5), 170A.2(8), 170A.4, and 332.23. The Secretary 
of A griculture has exclusive control of the regulation, inspec
t i o n , and l i c e n s i n g of food service establishments,. precluding 
counties from l i c e n s i n g the establishments as county businesses 
pursuant to Section 332.23. However, a county may l i c e n s e a 
business other than a food service establishment even though 
a food service establishment i s also on the premises. (Condon 
to Burk, Blackhawk Assistant County Attorney, 5/14/79) 
#79-5-10 CC) 

May 14, 1979 

Peter W. Burk 
Assistant County Attorney 
309 Courthouse Building 
Waterloo, Iowa 50703 

Dear Mr. Burk: 

This l e t t e r i s i n response to your request for an 
opinion regarding the e f f e c t of the Iowa Food Service Sanita
t i o n Code, Chapter 170A, Code of Iowa (1979), on the county's 
l i c e n s i n g of county business pursuant to Sections 332.23 and 
332.24, Code of Iowa (1979). 

Section 332.23 empowers the county board of super
visors to license the following business enterprises: 

For the purpose of promoting the health, 
safety, recreation, and general welfare of 
the people of the county, the county board 
of supervisors s h a l l have the power to reg
ulate and license outside the l i m i t s of an 
incorporated c i t y any theatre, moving picture 
show, pool or b i l l i a r d room or table, dance 
h a l l , skating rink, amusement park, bowling 
a l l e y , restaurant or other business e s t a b l i s h 
ment open to the public and located on or 
accessible to a road or highway outside the 
l i m i t s of an incorporated c i t y where enter
tainment, foodstuffs, prepared food or drink 
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i s furnished to the general public for 
h i r e , sale or p r o f i t . 

Pursuant to Section 170.2 a license from the Iowa 
Department of Agriculture i s required for the operation of a 
"food establishment," which includes the business of s e l l i n g 
foodstuffs and prepared food or drink that were required by 
Section 332.23 to have county l i c e n s e s . An opinion issued by 
t h i s o f f i c e on A p r i l 17, 1970, concluded that the two p r o v i 
sions were not inconsistent and that they both were to be 
independently exercised and enforced. 

However, the new Iowa Food Services Sanitation Code, 
Chapter 170A, d i f f e r s from Chapter 170 i n that Section 170A.4 
vests "sole and exclusive authority to regulate, l i c e n s e , and 
inspect food service establishments" with the Iowa Secretary of 
Agr i c u l t u r e . I t further provides that: 

Municipal corporations s h a l l not regu
l a t e , l i c e n s e , inspect or c o l l e c t license 
fees from food service establishments except 
as provided for i n the Iowa food service 
sanitation code. [Emphasis added] 

"Municipal corporation" i s defined as "a p o l i t i c a l subdivision 
of t h i s state" i n Section 170A.2(8) so i t does include counties. 

The language of Section 170A.4 c l e a r l y expresses the 
l e g i s l a t i v e intent that the county board of supervisors cannot 
exercise the l i c e n s i n g powers of Section 332.23 with respect to 
food services establishments unless i t does so i n compliance 
with the delegation provisions of Section 170A.4. Although, as 
you point out, the language of Section 332.23 which has permitted 
counties to license food establishments was not alt e r e d by the 
l e g i s l a t u r e , repeal by implication has occurred. 

Repeal by implication occurs when a l a t e r enacted 
statute manifests c l e a r l y the l e g i s l a t i v e intent that i t control 
an e a r l i e r enacted statute r e l a t i n g to the same or c l o s e l y 
a l l i e d subject matter. Section 4.8. In Northwestern B e l l T e l . 
Co. v. Hawkeye State T e l . Co., 165 N.W.2d 771, 774 (Iowa 1969), 
the Iowa Supreme Court noted: 

We have repeatedly held repeal by 
implication i s not favored and w i l l not 
be upheld unless the intent to repeal 
c l e a r l y and unmistakeably appears from the 
language of the l a t e r statute and such 
holding i s absolutely necessary. (Cites omitted.) 
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In Section 170A.4, the l e g i s l a t u r e used that clear and un-
mistakeable language the Court requires. 

The remaining question i s which food establishments 
are regulated by Chapter 170A. Section 170A.4 refers to the 
regulation, inspection and l i c e n s i n g of food service e s t a b l i s h 
ments. They are defined as follows i n Section 170A.2(5): 

Food service establishment" means any 
place where food i s prepared and intended for :. 
i n d i v i d u a l portion service, and includes the 
s i t e at which i n d i v i d u a l portions are provided. 
The term includes any such place regardless of 
whether consumption i s on or o f f the premises 
and regardless of whether there i s a charge f o r 
the food. The term also includes delicatessen-
type operations that prepare sandwiches intended 
for i n d i v i d u a l portion service and food service 
operations i n schools and summer camps. The term 
does not include private homes where food i s pre
pared or stored for i n d i v i d u a l family consumption, 
r e t a i l food stores, the location of food vending 
machines, and supply vehic l e s . The term does not 
include c h i l d day care f a c i l i t i e s , food service 
f a c i l i t i e s subject to inspection by other agencies 
of the state and located i n nursing homes, health 
care f a c i l i t i e s , or h o s p i t a l s . 

From t h i s language, we may conclude that state l i c e n s i n g 
pre-empts county l i c e n s i n g of those establishments i n which 
food i s prepared for i n d i v i d u a l portion service. However, since 
t h i s pre-emption i s accomplished by an implied repeal of the 
county's l i c e n s i n g power, i t i s not to be applied broadly. There
fore, we conclude that although the county cannot l i c e n s e as food 
services establishment, Chapter 170A does not preclude the county 
from l i c e n s i n g a business operation that i s separate from the 
food service establishment. 

For example, the county may license a bowling a l l e y 
pursuant to Section 332.23. Many bowling a l l e y s contain a snack 
bar which i s within the Section 170A.2(5) d e f i n i t i o n of food ser
vice establishment. The snack bar would be licensed by the A g r i 
culture Department, but t h i s would not preclude the county from 
l i c e n s i n g the bowling a l l e y since i t i s a separate business opera
t i o n . 

In your opinion request, you asked about the l i c e n s i n g 
authority for grocery stores s p e c i f i c a l l y . Grocery stores are 
excluded expressly from Chapter 170A regulation. The previous 
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opinion of A p r i l 4, 1978, to which you referred i n your request 
concluded c o r r e c t l y that grocery stores were included i n 
Section 332.23. Thus, the county may license grocery stores. 
I f the grocery store contains a snack bar or delicatessen that 
i s a food service establishment, i t w i l l be licensed pursuant 
to Chapter 170A, The Department of Agriculture w i l l l i c e n s e i t 
and the county may license the grocery store since i t i s a sepa 
business operation. 

Sincerely, 

( 
Marie A. Condon 
Assistant Attorney General 

MAC/sw 



MOTOR VEHICLES: Section 321.233, Code of Iowa (1977), does not 
exempt maintenance personnel hauling snow on a public highway, 
not o f f i c i a l l y closed, from complying with l o c a l t r a f f i c 
s i g n a l s . ( M i l l e r to Allbee, F r a n k l i n County Attorney, 5/4/79) 

Franklin County Attorney 
P.O. Box 87 
Hampton, IA 50441 

Dear Mr. A l l b e e : 

You have requested an Attorney General's opinion i n t e r p r e 
t i n g Section 321.233, Code of Iowa (1977), which states: 

321.233 Road Workers Exempted 
The provisions of t h i s chapter, except 

the provisions of sections three hundred 
twenty-one point two hundred eighty (321.280) 
through three hundred twenty-one point two 
hundred eighty-three (321.283) of the Code, 
s h a l l not apply to persons, teams, motor 
vehicles and other equipment while actually 
engaged i n work upon the surface of a high
way o f f i c i a l l y closed to t r a f f i c but s h a l l 
apply to such persons and vehicles when 
t r a v e l i n g to or from such work. The provis
ions of t h i s chapter s h a l l not apply to 
maintenance equipment operated by or under 
lease to any state or l o c a l authority while 
engaged i n road maintenance work, including 
to or from such work. 

Your l e t t e r inquires as to whether "maintenance personnel 
under c i t y authority that are removing snow . . . have to comply 
with t r a f f i c signals such as stop signs, etc. while hauling 
snow." At the outset i t should be noted that Chapter 321, The 
Code, i s a comprehensive chapter which i s designed to regulate 
a l l facets of • the r e g i s t r a t i o n , operation, s i z e , weight load, 
equipment and l i g h t i n g of motor vehicles; the l i c e n s i n g of 
operators and chauffers; the manner i n which motor vehicles are 
operated; and provide penalties f o r v i o l a t i o n s of these regula
tions . 

Mr. Richard A. Allbee May 4, 1979 
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Section 321.233, The Code, eliminates c e r t a i n r e s t r a i n t s 
on the operators of maintenance equipment on closed highways 
and also eliminates s i z e , weight, and load l i m i t s otherwise 
applicable to maintenance equipment. A possible contradiction 
exists within §321.233 as i t deals with operators of mainten
ance equipment. While the operators of maintenance equipment 
are exempt from most moving v i o l a t i o n s which occur out of nec
e s s i t y during maintenance operations on closed highways, i t 
i s only the equipment which i s exempted from certa i n r e s t r i c 
tions while being operated on highways not o f f i c i a l l y closed. 
The answer to your l e t t e r , therefore, ultimately rests on the 
d i s t i n c t i o n between the immunity granted persons i n the f i r s t 
sentence of §321.2 33 and the immunity granted to equipment i n 
the second sentence of that section. 

The primary objective i n statutory construction i s to give 
e f f e c t to the l e g i s l a t i v e i n t e n t . State v. P r y b i l , 211 N.W. 
2d 308 (Iowa 1973). The l e g i s l a t i v e intent of §321.233 becomes 
re a d i l y apparent when we look at "the consequences of a p a r t i c 
u l a r construction" and "the preamble or Statement of P o l i c y . " 
Section 4.6, Code of Iowa (1977). 

To construe §321.233 as a t o t a l grant of immunity from the 
provisions of Chapter 321 would i n e f f e c t authorize operators 
of maintenance equipment hauling snow to drive t h e i r vehicles 
i n any manner they so desire i n t o t a l disregard of the motor 
vehicle laws. These drivers would be immune, not only during 
the hauling of snow, but also d r i v i n g to and from such work 
on any highway open or closed. The absurdity of t h i s i n t e r 
pretation i s heightened when compared to Section 321.231, Code 
of Iowa (1977), which states: 

321.2 31 Authorized Emergency Vehicles 
1. The driver of an authorized emergency 
ve h i c l e , when responding to an emergency 
c a l l or when i n the pursuit of an actual or 
suspected perpetrator of a felony or i n 
response to an incident dangerous to the 
public or when responding to but not upon 
returning from a f i r e alarm, may exercise 
the p r i v i l e g e s set f o r t h i n t h i s section. 
2. The driver of any authorized emergency 
veh i c l e , may: 

a. Park or stand an authorized emergency 
veh i c l e , i r r e s p e c t i v e of the provisions of 
t h i s chapter. 

b. Disregard laws or regulations govern
ing d i r e c t i o n of movement for the minimum 
distance necessary before an a l t e r n a t i v e route 
that conform to the t r a f f i c laws and regula
tions i s a v a i l a b l e . 
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3. The d r i v e r of a f i r e department vehicle, 
p o l i c e vehicle or ambulance may: 

a. Proceed past a red or stop signal 
or stop sign, but only a f t e r slowing down as 
may be necessary for safe operation. 

b. Exceed the maximum speed l i m i t s so 
long as the d r i v e r does not endanger l i f e 
or property. 
4. The exemptions granted to an authorized 
emergency vehicle under subsection 2 and f o r 
a f i r e department v e h i c l e , p o l i c e vehicle or 
ambulance as provided i n subsection 3 s h a l l 
apply only when such vehicle i s making use 
of an audible s i g n a l i n g device meeting the 
requirements of Section 321.4 33, or a v i s u a l 
s i g n a l i n g device approved by the department 
except that use of an audible or v i s u a l s i g n a l 
ing device s h a l l not be required when exercis
ing the exemption granted under sub-section 3, 
paragraph "b" of t h i s section when the vehicle 
i s operated by a peace o f f i c e r , pursuing a 
suspected v i o l a t o r of the speed r e s t r i c t i o n s 
imposed by or pursuant to t h i s chapter, for 
the purpose of determining the speed of t r a v e l 
of such suspected v i o l a t o r . 
5. The foregoing provisions s h a l l not r e l i e v e 
the driver of an authorized emergency vehicle 
from the duty to drive with due regard for the 

. safety of a l l persons, nor s h a l l such provisions 
protect the driver from the consequences of his 
reckless disregard for the safety of others. 

Thus, the l a t t e r i n t e r p r e t a t i o n allowing drivers hauling 
snow to disregard a l l motor vehicle laws, even going to or 
from work, would grant those operators authority far i n excess 
of peace o f f i c e r s i n pursuit of a felon. Statutory construc
t i o n which reaches an absurd r e s u l t such as t h i s must be 
avoided i f at a l l possible. State v. Berry, 247 N.W. 2d 263 
(Iowa 1976). 

The l a s t sentence of §321.233, which i s the subject of 
your inquiry, was added by Chapter 213, Laws of the S i x t y - f i f t h 
G.A. (1973). The t i t l e of that chapter reads "SIZE AND WEIGHT 
OF VEHICLES." A r t i c l e I I I , Section 29, Constitution of the State 
of Iowa, states i n t e r a l i a ; "Every act s h a l l embrace but one 
subject, and matters properly connected therewith; which subject 
s h a l l be expressed i n the t i t l e . " In addition, the Preamble 
of Chapter 213, Laws of the S i x t y - f i f t h Ceneral Assembly (1973) 
states, "AN ACT r e l a t i n g to the s i z e , weight, and load of ve
h i c l e s operated on Iowa's roads." 
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The f i r s t sentence of §321.233 exempts the operator of 
vehicles engaged i n road work from most of Chapter 321 when the 
operator i s d r i v i n g a vehicle engaged i n work on a highway o f f i 
c i a l l y closed to t r a f f i c . This i s compared to the second 
sentence of §321.233 which exempts the maintenance equipment, 
not the operator, from the provisions of Chapter 321 "while i t 
i s engaged i n the maintenance work, including to or from such 
work." Section 321.233, Code of Iowa (1977). I t i s c l e a r 
that the scope of the l a s t sentence of §321.233 i s intended to 
exempt the vehicle from various provisions of Chapter 321, i . e . 
s i z e , weight, load l i m i t , etc., and i s not intended to immunize 
operators from those provisions of Chapter 321 which are designed 
to protect the motoring p u b l i c . 

I t i s , therefore, the opinion of t h i s o f f i c e that the 
operators of maintenance vehicles hauling snow on highways not 
O f f i c i a l l y closed must comply with l o c a l t r a f f i c s i g n a l s , such 
as stop signs. 

Very t r u l y yours, 

Stuart D. M i l l e r 
A ssistant Attorney General 

ps 



STATE OFFICERS AND DEPARTMENTS: Department of Agriculture; 
Disposing of Dead Animals. Section 167.3, Code of Iowa (197.9). A 
person who c o l l e c t s parts of an animal for the purpose of obtaining 
the hide, skin or grease therefrom must obtain a license to dispose 
of the bodies of dead animals, Schantz to Lounsberry, Secretary of 
Agriculture, 5/3/79). #79-5-3 CL} 

May 3, 1979 

The Honorable Robert H. Lounsberry 
Secretary of Agriculture 
Wallace State O f f i c e Building 

LOCAL 

Dear Secretary Lounsberry: 

Your have requested an Opinion of the Attorney General con
cerning the proper construction of Chapter 167, Code of Iowa 
(1979), Use and Disposal of Dead Animals. In p a r t i c u l a r , you 
asked: 

"Is a person who c o l l e c t s hides, tallow, bones 
and scraps from slaughter plants, stores, and 
restaurants and then pools and s e l l s the various 
items to outlets, required to obtain a license 
to dispose of the bodies of dead animals?" 

Section 167.2, Code of Iowa (1979), provides: 

"No person s h a l l engage i n the business of 
disposing of dead animals without f i r s t obtain
ing a license f o r that purpose from the 
department of a g r i c u l t u r e . " 

Section 167.3, Code of Iowa (1979), defines "disposing" as 
follows: 

"Any person who s h a l l receive from any other 
person the body of any dead animal for the purpose 
of obtaining the hide, skin, or grease from such 
animal, i n any way whatsoever, or any part thereof, 
s h a l l be deemed to be engaged i n the business of 
disposing of the bodies of dead animals, and must 
be the operator or employee of a licensed disposal 
plant." (Emphasis added). 
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The underscored language was added by amendment i n 1955. 
Section 2., ch. 104, Acts of the 56th G.A. (1955). The placement 
of t h i s language creates an ambiguity i n the statute and the 
r e s o l u t i o n of the ambiguity i s c r i t i c a l to your question. Stated 
p r e c i s e l y , the question i s t h i s : does "or any part thereof" 
modify the phrase "the body of any dead animal" or does i t rather 
modify the phrase "for the purpose of obtaining the hide, skin, 
or grease from such animal." I f the former construction i s correct, 
one would be deemed i n the business of disposing of dead animals 
i f one c o l l e c t e d only "parts" of dead animals.and your question 
would be answered i n the a f f i r m a t i v e . I f the l a t t e r construction 
i s adopted, one would be deemed i n the business of disposing of 
dead animals only i f the whole body i s c o l l e c t e d and your ques
t i o n would be answered i n the negat ive. Familiar p r i n c i p l e s of 
statutory construction lead us to the former conclusion and we 
answer your question i n the a f f i r m a t i v e . 

Section 4.6, Code of Iowa (1979), provides: 

" I f a statute i s ambiguous, the court, i n 
determing the i n t e n t i o n of the l e g i s l a t u r e , 
may consider among other matters: 

1. The object sought to be attained. 
2. The circumstances under which the statute 
was enacted. 
3. The l e g i s l a t i v e h i s t o r y . 
4. The common law or former statutory p r o v i 
sions, including laws upon the same or s i m i l a r 
subjects. 
5. The consequences of a p a r t i c u l a r construction. 
6. The administrative construction of the 
statute. 
7. The preamble or statement of p o l i c y . " 

Of p a r t i c u l a r s i g n i f i c a n c e here i s "the object sought to be 
attained" by the amendment. Viewing chapter 167 as a whole, i t 
i s apparent that the l e g i s l a t u r e sought to protect the public 
health by regulating the d i s p o s i t i o n and transportation of dead 
animals. Disease and other sanitary hazards obviously r e s u l t i f 
these tasks are not properly performed. These hazards can occur 
whether the animal i s disposed of or transported whole or i n 
pieces. Thus, by making cle a r that the act regulated the d i s p o s i 
t i o n of parts of the carcass as w e l l as the whole carcass, the 
object of the chapter would be more e f f e c t i v e l y accomplished.. On 
the other hand, i t i s not obvious that the object would be advanced 
s i g n i f i c a n t l y by broadening the reference to the purpose fo r which 
the carcass i s c o l l e c t e d beyond that of obtaining the "hide, skin 
or grease." 
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That the former object was intended by the l e g i s l a t u r e i s 
c l a r i f i e d by reference to the "Explanation of H.F. 188," which 
was appended to the b i l l from i t s inception: 

"The purpose of the foregoing amendment i s to 
subject those persons engaged i n the c o l l e c t i o n 
and disposal of bones, butcher scraps and other 
types of inedible and unprocessed animal wastes 
to the same r e s t r i c t i o n s and regulations as those 
imposed by chapter 167 of the Code of Iowa, 1954 
upon persons engaged i n the business of c o l l e c t i o n 
s.nd disposal of dead animals." 

At l e a s t when a statute i s ambiguous and when a b i l l i s not amended 
subsequent to the addition of the "Explanation," t h i s statement 
of purpose i s e n t i t l e d to some weight i n ascertaining l e g i s l a t i v e 
intent. State ex r e l . Chwirka v. Audino, 260 N.W.2d 279, 284 
(Iowa 1977); City of Altoona v. Sandquist, 230 N.W. 507, 509 
(Iowa 1975). Here, that explanation strongly supports a construc
t i o n of the statute that would read "or any part thereof" as 
modifying "the body of any dead animal." 

In summary, i n our opinion, a person who c o l l e c t s hides, 
tallow, bones and scraps from slaughter plants, stores, and 
restaurants and then pools and s e l l s the various items to o u t l e t s , 
must, insofar as the immediate or ultimate purpose of the c o l l e c 
t i o n i s to obtain the hide, skin or grease, obtain a li c e n s e to 
dispose of the bodies of dead animals. 

Sincerely, 

Mark E. Schantz 
S o l i c i t o r General 

MESrab 



AUTHORITY OF COUNTY BOARD OF SUPERVISORS OVER COMMUNITY MENTAL 
HEALTH CENTER. A r t i c l e I I I , Section 39A, Iowa Constitution, 
Chapters 230A, 504 and 504A, 1979 Code of Iowa, §§ 230A.1, 230A.2, 
230A.3, 230A.3(1), 230A.3(2), 230A.4, 230A.5, 230A.6, 230A.10, 
230A.10(2), 230A.12, 230A.13, 332.3(6), 504.14, 504A.17, 504A.18. 
A board of supervisors does not have authority to e s t a b l i s h a 
mental health department within county government i n order to 
provide d i r e c t services to c l i e n t s through employees hired and 
co n t r o l l e d by the board. A board of supervisors does not have 
authority to assume control of a community mental health center 
established pursuant to Chapter 230A, Code of Iowa. Fortney to 
Wells and Horn, State Representatives, 5/3/79) #79-5-2 

May 3, 1979 

The Honorable James D. Wells and 
The Honorable Wally E. Horn 
Iowa House of Representatives 
State C a p i t o l 
L O C A L 

Gentlemen: 

You inquired whether a board of supervisors had authority 
to e s t a b l i s h a mental health department within county government 
in order to provide d i r e c t services to c l i e n t s through employees 
hired and c o n t r o l l e d by the board. 

You further inquired whether a board of supervisors had 
authority to assume control of a community mental health center 
established pursuant to Chapter 2 30A, Code of Iowa, including 
the authority to "dissolve" the center and engage i n the d i r e c t 
d e l i v e r y of services formerly provided by the center; to e s t a b l i s h 
a mental health department within county government; to convert 
the board of d i r e c t o r s of the community mental health center into 
a non-governing advisory board; and to replace the board of 
d i r e c t o r s with the board of supervisors. 

I t i s our opinion that the board of supervisors has authority 
to take none of the above actions. The above actions would either 
c o n f l i c t with or circumvent the framework established by the 
Legislature i n Chapter 230A, Code of Iowa. 
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In order to address your question as to whether a board of 
supervisors has the power to e s t a b l i s h a department of mental 
health, i t i s necessary to turn f i r s t to the Iowa Constitution. 
In 1978 the Constitution was amended to add A r t i c l e I I I , Section 
39A, commonly known as the county home rule amendment. This 
amendment provides, i n part, as follows: "Counties or j o i n t 
county-municipal corporation governments are granted home r u l e 
power and authority, not inconsistent with the laws of the general 
assembly, to determine t h e i r l o c a l a f f a i r s and government . . ." 
(Emphasis supplied.) The amendment further provides that "the 
proposition or r u l e of law that a county or j o i n t county-municipal 
corporation government possesses and can exercise only those 
powers granted i n express words i s not a part of the law of t h i s 
state." A r t i c l e III,.Section 39A can best be summarized as 
conferring on counties the power to take any action regarding l o c a l 
matters as long as such action does not c o n f l i c t with some statutory 
provision, and such action can be taken regardless of whether i t 
i s expressly authorized by statute. Section 332.3(6), Code of Iowa 
grants to the board of supervisors the authority to transact a l l 
county business unless a contrary provision i s made. 

Applying the above provisions of the Iowa Constitution and 
Code to the question at hand, a board of supervisors has the 
authority to e s t a b l i s h a department of mental health and to engage 
in the d i r e c t d e l i v e r y of mental health services UNLESS to do so 
would be "inconsistent with the laws of the general assembly." 
A r t i c l e I I I , Section 39A, Iowa Constitution. 

In Chapter 230A, Code of Iowa, the Legislature has devised a 
s p e c i f i c framework fo r the d e l i v e r y of mental health services at 
the county l e v e l . The framework anticipates a r o l e for the board 
of supervisors, but the scope of that r o l e i s prescribed. The 
c r i t i c a l issue would appear to be whether or not the services 
which the board of supervisors contemplates providing i s analogous 
to the program contemplated by Chapter 230A, Code of Iowa. If the 
program i s analogous, i t would be inconsistent with the system 
established by the Legislature f o r the delivery of mental health 
services at the county l e v e l . 

Section 230A.2, Code of Iowa delineates the nature and type of 
services which may be provided by a community mental health center. 
Included i s a f u l l range of mental health programming on both an 
inpatient and an outpatient basis. The program can include treatment, 
as well as diagnostic services. Programming can be provided for 
i n d i v i d u a l s having problems characterized as mental i l l n e s s , mental 

I 
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retardation, emotional disorders, or alcohol and drug addiction 
or dependency. Such centers can provide services on a prehospital-
i z a t i o n basis and can engage i n aftercare as w e l l . Twenty-four 
hour emergency services are contemplated by the Legislature. 
Consultative, educational and preventive programs may be included 
i n the services offered by a center. From t h i s overview, i t can 
be seen that the range of services to be offered by a community 
mental health center runs the gamut of a v a i l a b l e programming for 
mental health at the l o c a l l e v e l . The programming contemplated i s 
comprehensive. 

Through Chapter 230A, Code of Iowa, the Legislature has 
c l e a r l y demonstrated an intent to provide a comprehensive frame
work fo r the delivery of l o c a l mental health services. I t would 
be inconsistent with Chapter 230A fo r a county to develop a 
program such as the one set forth i n § 230A-2 and do so outside 
the Chapter 230A framework. 

Should a county ele c t to e s t a b l i s h a community mental health 
center pursuant to § 230A.1, Code of Iowa, i t has two organizational 
options a v a i l a b l e to i t . Section 230A.3(1) permits the county to 
d i r e c t l y e s t a b l i s h a center rather than contracting for the 
services. But i f a county wishes to use t h i s option, the operation 
of the center i s vested i n an elected board of trustees. A board 
of supervisors would be powerless to remove these trustees as 
they are o f f i c i a l s d i r e c t l y elected by the public. See § 2 3QA.5. 
They could be removed by the electorate at the p o l l s . The powers 
and duties of the trustees are defined by § 2 30A.10. Since t h e i r 
duties are s t a t u t o r i l y defined, the trustees could not be converted 
into an advisory board by vote of the board of supervisors, nor 
could the board assume control over the center's s t a f f as t h i s i s 
within the scope of the trustee's powers. See § 230A.10(2). 

In the event a county elects not to d i r e c t l y e s t a b l i s h a 
center, § 2 30A.3(2) provides the county with the option of 
contracting for services from a nonprofit corporation. Such a 
corporation would be organized under either Chapter 504 or Chapter 
504A of the Code. In either instance, control of the corporation, 
i t s assets, employees and general a f f a i r s i s vested i n i t s board 
of d i r e c t o r s . (See §§ 504.14 and 504A.17.) In th i s context, 
the county e l e c t i n g to operate under § 230A.3(2) i s i n the p o s i t i o n 
of a party to a contract, the nonprofit corporation being the 
other contracting party. Barring other provisions to the contrary, 
such a contractual arrangement does not confer on the board of 
supervisors any control over the s e l e c t i o n of d i r e c t o r s or the 
i n t e r n a l a f f a i r s of the corporation. Removal or replacement of 
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members of the board of d i r e c t o r s i s governed by the corporate 
a r t i c l e s and bylaws. See §§ 504.14 and 504A.18. A board of 
supervisors contracting with such corporation i s not inherently 
vested with the power to a l t e r the membership of the board of 
directors or to convert i t to an advisory body. 

As mentioned e a r l i e r , the framework established by Chapter 
230A, Code of Iowa anticipates a r o l e for the board of supervisors, 
but i t i s a defined r o l e . Organizationally, the board has the 
option of whether to d i r e c t l y e s t a b l i s h a center or to contract 
with a nonprofit corporation. (§ 230A.3.) I f the board of 
supervisors e l e c t s to provide d i r e c t services under the supervision 
of an elected board of trustees, the continuing role of the 
supervisors includes, appointment of the i n i t i a l trustees (§ 230A.4), 
f i l l i n g of vacancies on the board of trustees i f over h a l f the 
seats are vacant (§ 230A.6), and determining, i n conjunction with 
the trustees, what fee scale for services w i l l be employed and the 
e l i g i b i l i t y of non-county residents for services (§ 230A.10). 

In the event the board of supervisors elects to contract for 
mental health services from a nonprofit corporation, the board of 
supervisors may negotiate with the corporation the length of the 
contract term, the services to be provided, what fee scale f o r 
services w i l l be employed, and the e l i g i b i l i t y of non-county 
residents for services. See § 230A.12. To an extent, the 
board of supervisors has a degree of f i s c a l control over the non
p r o f i t corporation. Section 230A.13 gives the board of supervisors 
approval authority over the center's annual budget a f t e r i t i s 
prepared by the board of d i r e c t o r s . 

Except f o r the express provisions of Chapter 2 30A, Code of 
Iowa, which confer elements of c o n t r o l over the a f f a i r s of a com
munity mental health center on the board of supervisors, the trustees 
or board of directors of a center are independent of the board of 
supervisors. The supervisors cannot abolish the trustees or the 
board of d i r e c t o r s . They cannot dissolve the center and they cannot 
take over the h i r i n g and control of center personnel. Conversion of 
the board of d i r e c t o r s or the trustees i n t o an advisory board i s 
beyond the supervisors' authority. 

Respectfully yours, 

David Fortney / 
Assistant Attorney General 

TJM:SCR:DMF/jam 



COUNTIES: Prorat ion by s h e r i f f of mileage expenses for serving 
l e g a l papers. Section 337.11(10), Code of Iowa (1979). The 
s h e r i f f may charge f u l l mileage f o r each action i n which 
subpoenas or o r i g i n a l notices are served, but must prorate 
mileage expenses for several l e g a l papers other than o r i g i n a l 
notices or subpoenas served on the same t r i p . (Condon to 
Mossman, Benton County Attorney, 5/2/79) #79-5-K_L_) 

Mark Mossman May 2, 1979 
Benton County Attorney 
122 East Fourth 
Vinton, Iowa 52349 

Dear Mr. Mossman: 

This l e t t e r i s i n response to your request for an 
opinion on - the following questions: 

"1. When the S h e r i f f serves o r i g i n a l 
notices i n c i v i l cases and he serves more 
than one o r i g i n a l notice i n the same v i c i n i t y 
but not at exactly the same lo c a t i o n , i s he 
required to prorate the mileage expenses from 
the county seat town to. the. l o c a t i o n of the 
service between the number of notices which, 
are a c t u a l l y served or does he charge the 
f u l l mileage from the county seat town to 
the l o c a t i o n of serv i c e In each case.. 

"2. Is the. rule the same or d i f f e r e n t 
f o r the services of c i v i l papers, other than 
o r i g i n a l notices and subpoenas."^ 

In answer to your f i r s t . question, Section 337 .11 C1CL)., 
Code of Iowa (1979), permits the s h e r i f f to charge f u l l miler-
age " i n each action wherein such o r i g i n a l notices: or subpoena 
are served, with a minimum mileage expense of one d o l l a r for 
each service." 

Regarding your second question, the same statutory 
provision allows the s h e r i f f to receive only one mileage, when 
he serves more than one le g a l paper on the same t r i p , unless 
the papers are o r i g i n a l notices or subpoenas. He i s required 
to prorate the mileage cost f o r the several papers served. 

Very t r u l y yours, 

MARIE A. CONDON 
MACipml Assistant Attorney General 



PUBLIC EMPLOYEES: Retirement - §§97B.45 and 97B.47, the 
Code, 1979. A member of IPERS must r e t i r e on the f i r s t 
day of a month. A member must r e t i r e on the f i r s t day 
of the month i n which he or she reaches retirement age, 
unless the employer permits the member.to work beyond 
the retirement age. A member reaches the retirement age 
on his or her birthday. (Blumberg to Priebe and Tieden, 
State Senators, 6/27/79) #79-6-78Cu) 

June 27, 1979 

The Honorable Berl E. Priebe 
State Senator 
Rural Route 2, Box 145-A 
Algona, Iowa 50511 

The Honorable Dale L. Tieden 
State Senator 
Rural Route 2 
Elkader, Iowa 52043 

Dear Senators Priebe and Tieden: 

We have your opinion request regarding the payment 
IPERS benefits. You s p e c i f i c a l l y asked: 

1. Does job service rule 370-8.13, r e l a t i n g 
to early retirement, c o r r e c t l y implement 
§97B.47, 1979 Code? That rule provides: 

[8.13(3)] A members early retirement 
date s h a l l be the f i r s t of any month 
coinciding or following the f i f t y -
f i f t h birthday and p r i o r to the nor
mal retirement date. 

2. Does job service r u l e 370-8.18, r e l a t i n g 
to retirement dates, c o r r e c t l y implement 
section 97B.45, 1979 Code? That ru l e 
provides: 

8.18(1) The f i r s t month of e n t i t l e 
ment of a member who q u a l i f i e s f o r 
retirement benefits s h a l l be the 
f i r s t month coinciding with or next 
following the members termination 
date from the p a y r o l l of the 
employing unit, except as provided 
i n 8.18(2). 
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8.18(2) the f i r s t month of e n t i t l e 
ment of a teacher who q u a l i f i e s f o r 
retirement benefits s h a l l be the 
f i r s t month a f t e r such teachers 
termination date. The fact that 
such teacher may have one or two 
months salary payable a f t e r the 
date of termination does not a f f e c t 
the retirement date. 

3. Does an IPERS member " a t t a i n " the r e q u i s i t e 
age upon the members birthday, or i s the 
re q u i s i t e age a c t u a l l y attained on the 
day before the members birthday? 

4. Does the example contained i n the job 
service pamphlet "Your IPERS Benefits" 
misinterpret or misstate the normal 
retirement dates established i n 
section 97B.45, 1979 Code. That 
example provides: 

John Smith reaches 65 i n December 
1978, and r e t i r e s December 31st, 
1978, with 30 or more years 
service, including 23 1/2 years 
of membership service and 6 1/2 
or more years of p r i o r service. 

Section 97B.45, the Code, 1979, provides, i n pertinent 
part : 

A member's normal retirement date s h a l l be 
the f i r s t of the month i n which a member 
attains the age of s i x t y - f i v e years. A~~ 
member may r e t i r e a f t e r the member's 
s i x t y - f i f t h birthday except as otherwise 
provided i n section 97B.46. A member 
r e t i r i n g on or a f t e r the normal r e t i r e 
ment date, as provided i n section 97B.46, 
s h a l l submit a written notice to the 
department s e t t i n g f o r t h the date the 
retirement i s to become e f f e c t i v e , pro
vided that such date s h a l l be a f t e r the 
member's l a s t day of service and not 
before the f i r s t day of the s i x t h 
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calendar month preceding the month 
i n which the notice i s f i l e d , except 
that c r e d i t for service s h a l l cease 
when contributions cease as provided 
i n section 97B.11. [Emphasis added] 

The emphasized portion means that one looks to the 
f i r s t of the month within,which a member reaches the 
age of 65 to determine the normal retirement date. 
This i s . a d i f f e r e n t r e s u l t from the section as i t 
read i n the 1977 Code, wherein i t was provided that 
the normal retirement date was the f i r s t of the month 
coincidin g with, or next following, the s i x t y - f i f t h 
birthday. In other words, i n previous years, unless 
the birthday was on the f i r s t of the month, the 
retirement date was the f i r s t of the following month. 
With these amendments most employees w i l l r e t i r e a 
month e a r l i e r and not get the benefit of that month's 
salary or other benefits. In l i e u thereof, they w i l l 
receive a pension, which i s les s than the salary and 
other benefits. There i s a caveat i n the section that 
the retirement date set by the notice s h a l l not be 
before the s i x t h calendar month preceding the month 
i n which the notice i s f i l e d . 

The same can be said of §97B.47. It presently 
reads: 

A member's early retirement date s h a l l 
be the f i r s t of the month i n which a 
member attains the age of f i f t y - f i v e 
years or the f i r s t of any month a f t e r 
a t t a i n i n g the age of f i f t y - f i v e years 
p r i o r to the member's normal r e t i r e 
ment date, provided such date s h a l l 
be a f t e r the l a s t day of service. A 
member may r e t i r e on the member's early 
retirement date by submitting written 
notice to the department s e t t i n g f o r t h 
the early retirement date which s h a l l 
not be before the f i r s t day of the 
six t h calendar month preceding the 
month i n which such notice i s f i l e d . 
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In previous years, i t provided that the early retirement 
date was the f i r s t of the month coinciding with or 
following the attainment of age 55. Section 97B.47, 
the Code, 1979, provides, i n e f f e c t , that whenever a 
member under the age of 65 and at least 55, r e t i r e s , 
the date of retirement s h a l l be the f i r s t of the month 
in which the member attains the age of 55 or older, 
provided that the f i r s t of the month that i s used s h a l l 
be a f t e r the l a s t day of service. That i s , i f the l a s t 
day of service i s after the f i r s t of the month, the 
f i r s t of the following month i s used. There i s , as 
i n §97B.45, a further caveat that the early retirement 
date set by the notice of early retirement s h a l l not 
be before the s i x t h calendar month preceding the month 
i n which the notice i s f i l e d . 

We interpret §97B.47 to mean that the retirement 
date must be the f i r s t of a month. I f the member wishes 
to r e t i r e upon a t t a i n i n g the age of 55, such member's 
retirement date s h a l l be the f i r s t of the month i n which 
the member reaches 55. Thereafter, the member may select 
early retirement at any time as long as i t i s the f i r s t 
of a month. 

The rules to which you r e f e r were consistent with 
the language of §§97B.45 and 97B.47 as they existed i n 
the 1977 Code. However, because of the amendments to 
those sections i n 1978 [see §§29 and 31, Ch. 1060, 67th 
G.A. (1978)] these rules are now inconsistent with the 
present sections. A mere amendment to the rules to 
r e f l e c t the statutory amendments i s a l l that i s required. 

Your t h i r d question i s whether a member atta i n s the 
retirement age on the day of the member's birthday or 
the preceding day. Since the retirement date i s the 
f i r s t of the month i n which the member reaches the 
retirement age, i t matters not when the birthday i s . 
The only circumstance which could be affected by t h i s 
question i s when the birthday i s on the f i r s t day of 
the month.. I f the attainment of the retirement age i s 
the day before the birthday (the l a s t day of the preceding 
month) then the date of retirement would be the f i r s t 
of the preceding month. As an example, i f the member's 
birthday i s July 1, and the attainment of the r e q u i s i t e 
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age i s the day before (June 30) then the retirement 
date would be June 1, and the member would lose an 
e n t i r e month's work and salary i n l i e u of the pension. 

In 86 C.J.S. Time §8 (1954) there i s a discussion 
of the computation of one's age. There, i t i s stated: 

Computation.of age. In computing the 
age of a person, the common-law ru l e , which 
has been generally adopted, i s that the 
day of b i r t h w i l l be included, and the 
person attains a given age at the f i r s t 
moment of the day preceding the anniver
sary of b i r t h , and, consequently, a person 
born on the f i r s t day of the year i s 
deemed to be one year old on the three 
hundred and s i x t y - f i f t h day a f t e r h i s 
birth-the l a s t day of that year. Statutes 
providing for the computation of periods 
of time have not changed the common-law 
rule. This rule i s frequently applied 
i n computing a period of l i m i t a t i o n s , 
such as one following removal of the 
d i s a b i l i t y of infancy, and for that purpose 
a year i s counted not from the date of 
b i r t h , but from the day preceding. 

There i s some difference of opinion 
as to what constitutes being "over" a 
s p e c i f i e d age, and i t has been held 
that a person born November 28, 1875, 
had f i n i s h e d the e n t i r e span of s i x t y 
calendar years on November 28, 1935, 
and two months and ten days l a t e r , on 
February 8, 1935, when he came to h i s 
death, he was, on the last-mentioned 
date, "over" the age of s i x t y years. 
On the other hand, i t has also been 
held that a person who reached h i s s i x t y -
f i f t h birthday on February 22, 1928, 
and at the time of death on October 19, 
1928, had not reached h i s s i x t y - s i x t h 
birthday, was not "over" the age of 
s i x t y - f i v e years; and thus a person i s 
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not over thirty-one years of age u n t i l 
he reaches h i s thirty-second birthday, 
and not over f o r t y - f i v e u n t i l he reaches 
his f o r t y - s i x t h birthday, and a person 
i s not over f i f t y - f i v e years of age 
u n t i l he arrives at the age of f i f t y - s i x . 

Several states have, .adopted the common-law rules 
refe r r e d to i n C.J.S. for computing age. The basis 
for the computations i s that the f i r s t day, or the 
day of b i r t h , i s used. Thus, a f u l l year has a c t u a l l y 
passed the day before the birthday or anniversary 
date. See, Tumbull v. Bonkowski, 419 F.2d 104 (9th 
Cir . 1969); Fisher v. Smith, 3lT~F.Supp. 855 (W.D. Wash. 
1970); Taylor v. Aetna Life" Ins. Co. 49 F.Supp. 990 
(N.D. Tex. 1943); Erwin v. Benton~7~2"94 Ky. 536, 87 S.W. 
291 (1905); Nelson v. SandkampT~^"27 Minn. 177, 34 N.W.2d 
640 (1948); Ostmann v. Ostmann, 237 Mo. App. 223, 169 
S.W.2d 81 (1943); Fox v. Ci t y ~ o f Manchester, 88 N.H. 
355; 189 A. 868; People v. Stevenson, 41 Misc. 2d 542, 
245 N.Y.S.2d 161 (1963); People v,"Schneider, 194 Misc. 
746, 87 N.Y.S.2d 680 (1949); In Re Bardol's W i l l , 254 
App. Div. 647, 4 N.Y.S.2d 795 (1938); Firing"^v~Kephart, 
466 Pa. 560, 353 A.2d 833 (1976); Scott v. National 
Travelers L i f e Insurance Co 171 N.W.2d 749 (S.D. 1969); 
Pate v. Thompson, 179 S.W.2d 355 (Ct. Civ. App. Tex. 
1944); and Ross v. Morrow, 85 Tex. 172, 19 S.W. 1090 
(1892). As stated i n Taylor v. Aetna L i f e Ins. Co., 
supra, a person i s twenty-one years old "on the 
day before h i s twenty-first anniversary". 

Some states hold otherwise. See, for example, A l l e n v. 
Baird, 208 Ark. 975, 188 S.W.2d 505 (1945); Watkins vT 
Metropolitan L i f e Ins. Co., 156 Kan. 27, 131 P.2d 722 
(1942); and, Wilson v. Mid-Continental L i f e Ins. Co. of 
Oklahoma City, 159 Okl. 191, 14 P.2d 945 (1932). Iowa 
appears to adhere to t h i s l i n e of cases. In Knott v. 
Rawlings, 250 Iowa 892, 894, 196 N.W.2d 900 (1959), i t 
was stated: "A c h i l d i s one year old on the f i r s t 
anniversary of h i s b i r t h and i s sixteen years o l d on 
the sixteenth anniversary." The word "anniversary" 
i s defined, i n Webster's New World Dictionary (1957) at 
page 60 to mean "recurring at the same date every year". 
It thus appears that a person reaches the retirement 
age on the date of his or her birthday. 
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F i n a l l y , you ask whether the example quoted i n your 
l a s t question from the Job Service pamphlet i s i n l i n e 
with §97B.45. It i s not. In order to comport with the 
section, i t would have to state that John Smith, who 
becomes 65 i n December, 1978, r e t i r e s on December 1, 1978. 

In summary, a member of IPERS must r e t i r e on the 
f i r s t of a month. A member must r e t i r e on the f i r s t 
of the month i n which he or she reaches the retirement 
age, unless, of course, the employer permits the member 
to work beyond the retirement age. A member reaches the 
retirement age on his or her birthday. 

Very t r u l y yours, 

Larry/M. Blumberg 
Assistant Attorney General 

LMB:rep 



CONSERVATION COMMISSION: Disposition of obsolete state property 
— Sections 18.3, 18.3(4), 18.6, 18.9, 18.12(3), 18.12(6) (b) 
and (c), 18.12(8), 107.17, 107.24 (7), The Code, . 1979; Section 
19.2 3, The Code, 19 71; Art. XI, Sec. 8, Iowa Constitution; 
Chapter 84, Section 99, Laws of Sixty-Fourth G.A., F i r s t Session; 
Chapter 121, Section 12, Laws of the S i x t y - F i f t h G.A., 1973 
Session. The Conservation Commission need not seek the authori
zation of the Director of the Department of General Services 
to conduct a sale of obsolete personal property not under the 
Director's c o n t r o l . The proceeds from such a sale conducted 
by the Conservation Commission should be deposited i n those 
funds s p e c i f i e d i n Section 107.17, The Code, 1979. (Benton to 
Brabham, Iowa Conservation Commission, 6/26/79) #79-6-26 CC) 

June 26, 1979 
Mr. William C. Brabham 
Acting Director 
Iowa Conservation Commission 
Des Moines, Iowa 50309 
L O C A L 

Dear Mr. Brabham: 

As your l e t t e r of A p r i l 12, 1979 notes, the Conservation Com
mission annually conducts a public auction to dispose of surplus 
and obsolete personal property. The proceeds from the annual 
spring auction have t r a d i t i o n a l l y been credited by the Commission 
to cer t a i n funds established pursuant to Section 107.17, The Code, 
1979. Section 107.17 provides: 

"The f i n a n c i a l resources of said com
mission s h a l l consist of three funds: 

"1. A state f i s h and game protection 
fund, 

"2. A state conservation fund, and 

"3. An administration fund. 

"The state f i s h and game protection fund, 
except as otherwise provided, s h a l l con
s i s t of a l l moneys accruing from li c e n s e 
fees and a l l other sources of revenue 
a r i s i n g under the d i v i s i o n of f i s h and 
game. 

"The conservation fund, except as other
wise provided, s h a l l consist of a l l other 
funds accruing to the conservation commission. 
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"The administration fund s h a l l consist of 
an equitable portion of the gross amount 
of the two aforesaid funds, to be deter
mined by the commission, s u f f i c i e n t to 
pay the expense of administration e n t a i l e d 
by t h i s chapter. 

" A l l receipts and refunds and reimburse
ments related to a c t i v i t i e s funded by the 
administration fund are appropriated to 
the administration fund. A l l refunds and 
reimbursements r e l a t i n g to a c t i v i t i e s of 
the state f i s h and game protection fund 
s h a l l be credited to the state f i s h and 
game protection fund." 

Each fund was credited according to the fund from which the per
sonal property was originaJjly purchased. Your5letter further i n 
dicates that p r i o r to the creation of the General Services Depart
ment, the Commission sought approval from the Executive Council to 
hold these public sales. Since the creation of the General Ser
vices Department however, the Commission has rout i n e l y sought the 
approval of the Director of General Services, based upon the under
standing that the authority to approve such sales had been trans
ferred to that person. 

The problem which gives- r i s e to your opinrbn request concerns 
the 1979 auction. The Commission sought and received permission 
from the Director of General Services to conduct the public auction. 
The l e t t e r granting permission to conduct the auction, however, 
also directed that the proceeds from the sale be credited to the 
State's General Fund pursuant to Section 18.12(8), The Code, 1979. 
This departure from custom would i n your words, " . . . have the 
immediate e f f e c t of reducing the budgets authorized by the Sixty-
Seventh G.A., Second Session for the department by approximately 
$40,000." You have raised two necessarily i n t e r r e l a t e d questions 
concerning t h i s s i t u a t i o n . F i r s t , you ask whether that portion 
of Section 18.12(8), The Code, 1979, which d i r e c t s that the pro
ceeds from sale of obsolete state property be deposited in the 
State's general fund applies to a l l personal property owned by 
the State of Iowa? Secondly, you inquire whether Chapter 18 re
quires that the Commission obtain the approval of the Director of 
General Services p r i o r to the Commission's sale of obsolete per
sonal property? Because the* l a t t e r question i s i n large part 
determinative of the firstr~«/e w i l l f i r s t address the question of 
whether Chapter 18 requires that the Commission receive the 
approval of the Director of General Services as a pr e r e q u i s i t e 
to the v a l i d sale of obsolete personal property. 
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Your question concerning the authority of the Commission to 
dispose of obsolete personal property i s a d i f f i c u l t one of f i r s t 
impression i n Iowa. In the analysis of t h i s question, we can be 
guided by ce r t a i n p r i n c i p l e s of statutory construction. F i r s t , 
the primary goal of statutory construction must be to ascertain 
and give e f f e c t to the intent of the Legislature. Doe v. Ray, 
251 N.W.2d 496 (Iowa 1977). The seminal point i n the construc
t i o n of statutes must be a consideration of the words used i n the 
statute, which are to be given t h e i r ordinary meaning unless de
fined d i f f e r e n t l y by the Legislature or possessed of a pe c u l i a r 
and appropriate meaning i n law. K e l l y v. Brewer, 239 N.W.2d 
109 (Iowa 1976); Northern Natural- Gas Co.' V. Forst, 205 N.W.2d 
692 (Iowa 1973). 

The Director of the General Services Department r e l i e d upon 
Section 18.12(8) i n requiring that the Commission deposit pro
ceeds from the auction i n the general fund, rather than the t r a d i 
t i o n a l d i s p o s i t i o n . Section 18.12 provides that, i n addition to 
other duties, the Director of General Services s h a l l perform the 
duties enumerated i n th i s section. S p e c i f i c a l l y , Section 18.12(8) 
mandates that the Director s h a l l : 

"Dispose of a l l personal property of the 
state under his control when i t becomes 
unnecessary or u n f i t for further use by 
the state. Proceeds from the sale of per
sonal property s h a l l be deposited i n the 
state general fund." 

At the outset, i t must be noted that the Director's authority to 
dispose of a l l personal property of the state i s expressly l i m i t e d 
by the phrase "under his control". S i m i l a r l y , t h i s phrase re
occurs elsewhere i n Section 18.12 as a modification of the Di
rector's duties. For example, Section 18.12(3) empowers the 
Director to i n s t i t u t e l e g a l proceedings against persons who have 
injured public property "under hi s c o n t r o l " . The Director i s 
further required under Section 18.12(4) to maintain an itemized 
account of a l l state property, "under h i s care and c o n t r o l " . The 
phrase "under hi s c o n t r o l " appears i n Section 18.12(6) (b) and 
( c ) . The extent to which the phrase "under hi s c o n t r o l " l i m i t s 
the Director's power to dispose of the State's personal property 
depends upon the d e f i n i t i o n of the word "control". In Connies' 
Const, v. Fireman's Fund Ins., 227 N.W.2d 207 (Iowa 1975), the 
Iowa Supreme Court construed the term "control" i n the context 
of an insurance contract. The Court noted that: 
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"More s p e c i f i c a l l y , the word 'care' r e f e r s 
to temporary charge, the word 'custody' im
p l i e s a keeping or guardian of, and 'control' 
indicates the power or authority to manage, 
superintend, d i r e c t or oversee." Connies' 
Const, at p. 210. 

"Control" has also been defined as: 

"Power or authority to manage, d i r e c t , super
intend, r e s t r i c t , regulate, d i r e c t , govern, 
administer, or oversee." Black's Law Dictionary, 
Revised Fourth E d i t i o n , 1968. 

Having defined the modifying term, the next step i n t h i s analysis 
must be to consider the extent to which the Director exercises 
c o n t r o l over the personal property which the Commission has sold 
at p u b l i c auction. 

Pursuant to Section 18.3, The Code, 1979, the personal pro
perty at issue here was purchased through the Department of Gen
e r a l Services bidding procedures. Section 18.9, The Code, 1979, 
also pertains to the purchasing procedure. This section s t a t e s : 

"The d i r e c t o r s h a l l keep an accurate itemized 
account for each state agency purchasing 
through the department, state agency using 
services provided for by the department, and 
postage supplied by the department. 

"1. At the end of each month the d i r e c t o r 
s h a l l render a statement to each state agency 
for the actual cost of items purchased 
through the department, the actual cost of 
services and postage used by the agency. 
The monthly statement s h a l l also include 
a f a i r proportion of the cost of adminis
t r a t i o n of the department of general ser
vices during the month. The portion of 
administrative costs s h a l l be determined 
by the d i r e c t o r subject to review by the 
executive c o u n c i l upon complaint from any 
state agency adversely affected. 

"2. Statements rendered to the various 
state agencies s h a l l be paid by the state 
agencies i n the manner determined by the 
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state comptroller's o f f i c e . When the state
ments are paid the sums s h a l l be credited 
to the general service revolving fund. I f 
any funds accrued to the revolving fund i n 
excess of two hundred twenty-five thousand 
do l l a r s and there i s no anticipated need 
or use for such funds, the governor s h a l l 
order the excess funds credited to the gen
e r a l fund of the state." 

Under th i s mechanism, although the personal property i s purchased 
through the General Services bidding procedure, the agency obtain
ing the property, here the Conservation Commission, must ul t i m a t e l y 
reimburse the revolving fund f o r the cost of the purchase. Thus 
thi s a c q u i s i t i o n procedure does not i t s e l f grant the d i r e c t o r 
power to manage, direc t or superintend the property which the 
Commission has. purchased. Moreover, these concepts would l o g i c a l l y 
seem to require an immediate and d i r e c t power over the use of the 
personal property; f o r example, the power to di r e c t that property 
located at various f i e l d stations throughout the state be used 
for a s p e c i f i c purpose. 

Construing the phrase "under his co n t r o l " as encompassing a l l 
personal property owned by the State of Iowa would enlarge the 
word "c o n t r o l " beyond i t s proper d e f i n i t i o n . However, th i s lang
uage should be considered together with other provisions of Chap
ter 18, and should not be construed so as to be rendered super
fluous . M i l l s a p v. Cedar Rapids C i v i l Service Com'n., 248 N.W.2d 
679 (Iowa 1977); Northern Natural Gas Co. v. ForstT~205 N.W.2d 
692 (Iowa 1973). Section 18.3(4), The Code, 19757 describes as 
one duty of the Director: 

"Providing for the proper maintenance of 
the state c a p i t o l , grounds, and equipment 
and a l l other state buildings, ground, and 
equipment at the seat of government, except 
those referred to i n section 601B.6, subsec
t i o n 9." 

A r t i c l e XI, Section 8 of the Iowa Constitution establishes the 
seat of government at Des Moines and the State University at Iowa 
City. Without expressing a det a i l e d opinion concerning the scope 
of the Director's authority over personal property of state 
buildings and grounds at the seat of government, we think i t c l e a r 
that, when Chapter 18 i s viewed as a whole, the Director's autho
r i t y p l a i n l y does not extend to a l l personal property owned 
by the State of Iowa. Accordingly, we conclude that the per
sonal property of the Commission i s not "under the c o n t r o l " of the 
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Director of General Services, as that term i s used i n Section 
18.12(8). As a consequence, the Commission need not seek the 
authorization of the Director before disposing of i t s obsolete 
personal property. 

This conclusion i s buttressed by an examination of the 
l e g i s l a t i v e h i s t o r y of Chapter 18. Your l e t t e r notes that 
p r i o r to the creation of the General Services Department, the 
Commission requested the approval of the Executive Council to 
hold the auction of surplus property. The Executive Council 
exercised t h i s authority pursuant to Section 19.23, The Code, 
1971, which provided: 

"Said council may dispose of-any personal 
property when the same s h a l l , f o r any rea
son, become unnecessary or u n f i t for further 
use by the state." 

Chapter 84, Section 99, Laws of the Sixty-Fourth General Assem
bly, F i r s t Session, expressly repealed Section 19.23. In addi
t i o n , t h i s b i l l created the Department of General Services, 
t r a n s f e r r i n g many of the Executive Council's functions to the 
newly created department. However, the power to authorize the 
d i s p o s i t i o n of obsolete property was not included i n the i n i t i a l 
l e g i s l a t i o n . The present Section 18.12(8) was subsequently enacted 
i n Chapter 121, Section 12, Laws of the S i x t y - F i f t h General 
Assembly, 1973 Session. When this section was enacted, the Legis
lature added the modifying phrase "under h i s c o n t r o l " . Under the 
o l d section 19.23 there was no such l i m i t a t i o n upon the Executive 
Council's authority. By the addition of the modifying phrase, 
the Legislature l i m i t e d the scope of the Director's authority to 
dispose of personal property to a power less than that formerly 
possessed by the Executive Council. P l a i n l y , under the p r i o r 
law, the Commission was required to seek the authorization of the 
Executive Council to conduct i t s annual auction. The l e g i s l a t i o n 
which created the Department of General Services and subsequently 
gave the Director the power to dispose of obsolete state property 
i s not as broad as the p r i o r law, with the consequence that the 
Commission need not seek the Director's approval to s e l l obso
le t e personal property not "under h i s control". 

Further, i t seems to follow n a t u r a l l y from t h i s conclusion 
that the Commission may dispose of property under i t s control, 
that i s property which i t d i r e c t l y superintends or manages. 
Several factors support t h i s inference. F i r s t , the very f a c t 
that the L e g i s l a t u r e chose to l i m i t the Director's authority 
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implies that property not under his control may be disposed of 
by that body which does exercise control over the property. 
Secondly, as noted e a r l i e r , the Commission under Section 18.9 
must reimburse the revolving fund a f t e r purchasing property 
through the General Services Department. Moreover, Section 
107.24(7), The Code, 1979, empowers the Commission to: 

". . . expend money for necessary supplies 
and equipment, and to make such other ex
penditures as may be necessary for the car
rying into e f f e c t the purposes of t h i s 
chapter." 

This broad power to expend money for the a c q u i s i t i o n of per
sonal property c a r r i e s with i t the i m p l i c i t concomitant authority 
to dispose of the property when i t becomes obsolete. 1 Am, Jur.2d 
Administrative Law, Section 44, p. 846 states: 

"An administrative agency has, and should 
be accorded, every power which i s indispens
able to the powers expressly enacted, that 
i s , those powers which are necessarily, or 
f a i r l y or reasonably, implied as an incident 
to the powers expressly granted." 

Moreover, the concluding paragraph of Section 10 7.17 states i n 
part that: 

" A l l receipts and refunds and reimburse
ments re l a t e d to a c t i v i t i e s funded by the 
administration fund are appropriated to 
the administration fund." 

This section.contemplates " a c t i v i t i e s " , l i k e a public auction 
to dispose of obsolete property, which generate receipts for 
the .administration fund. The Commission may hold a public auction 
to dispose of obsolete personal property which i t controls, 

This conclusion i n e f f e c t answers your remaining question 
concerning the d i s p o s i t i o n of the proceeds from such a s a l e . 
Under Section 18.12(8) proceeds from the sale of obsolete pro
perty by the Director are deposited i n the general fund. Those 
proceeds which r e s u l t from the Commission sale of property i t 
controls should be deposited i n the funds s p e c i f i e d i n Section 
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10 7.17. This provision makes allowance for the receipt of 
these proceeds through language s t a t i n g that the f i s h and game 
protection fund may be enhanced by ". . . a l l other sources of 
revenue a r i s i n g under the d i v i s i o n of f i s h and game", and that 
the conservation fund, " . . . s h a l l consist of a l l other funds 
accruing to the conservation commission". 

Sincerely, 

TIMOTHY D. BENTON 
Assistant Attorney General 

TDB/dlp 



MOTOR VEHICLES: L e f t turns — Ch. 321, §§ 320, 354, 1979 Code 
of Iowa. Complete stops on the t r a v e l l e d portion of a roadway 
which are made pursuant to §320 are not forbidden by §321.354. 
Gregersen to Gallagher, State Senator, 6/25/79) #79-6-24 

June 25, 1979 

Mr. James V. Gallagher 
State Senator 
The Senate 
State of Iowa 
Sixty-Seventh General Assembly 
Statehouse 
Des Moines, IA 50319 

Dear Mr. Gallagher: 

You have requested an opinion of the Attorney General on 
the following question: 

Whether the d r i v e r of a vehicle intending to make a l e f t 
turn may come to a complete h a l t on the t r a v e l l e d portion of 
the roadway to allow t r a f f i c which may constitute a hazard to 
pass. 

While to an experienced d r i v e r the answer to t h i s i n q uiry 
may at f i r s t glance seem to be somewhat obvious, a c a r e f u l 
perusal of the applicable statutes and case law i l l u s t r a t e s 
that the question i s not as simple as i t may appear. Statutes 
which bear most d i r e c t l y on t h i s question provide, i n t e r a l i a : 

321.311 Turning at i n t e r s e c t i o n s . The 
d r i v e r of a vehicle intending to turn at an 
i n t e r s e c t i o n s h a l l do so as follows: 

Approach for a l e f t turn s h a l l be made i n 
that portion of the r i g h t h a l f of the road
way nearest the center l i n e thereof and a f t e r 
entering the i n t e r s e c t i o n the l e f t turn s h a l l 
be made so as to depart from the i n t e r s e c t i o n 
to the r i g h t of the center l i n e of the roadway 
being entered. 

Approach for a l e f t turn from a two-way s t r e e t 
i n t o a one-way street s h a l l be made i n that 
portion of the r i g h t h a l f of the roadway near
est the center l i n e thereof and by passing to 
the r i g h t of such center l i n e where i t enters 
the i n t e r s e c t i o n . A l e f t turn from a one-way 
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stree t into two-way st r e e t s h a l l be made by 
passing to the r i g h t of the center l i n e of 
the street being entered upon leaving the 
in t e r s e c t i o n . 

Local a u t h o r i t i e s may cause markers, buttons, 
or signs to be placed within or adjacent to 
interse c t i o n s and thereby require and d i r e c t 
that a d i f f e r e n t course from that s p e c i f i e d 
i n t h i s section be traveled by vehicles 
turning at an i n t e r s e c t i o n . 

321.320 L e f t t u r n s — y i e l d i n g . The dr i v e r 
of a vehicle intending to turn to the l e f t 
within an i n t e r s e c t i o n or into an a l l e y , 
private road or driveway s h a l l y i e l d the r i g h t 
of way t o . a l l vehicles approaching from the 
opposite d i r e c t i o n which are within the i n t e r 
section or so close thereto as to constitute 
an immediate hazard, then said driver, having 
so yielded and having given a signal when and 
as required by t h i s chapter, may make such l e f t 
turn. 

321.322(2) The dr i v e r of a vehicle approach-
i n t a y i e l d sign s h a l l slow to a speed reason
able for the e x i s t i n g conditions and, i f 
required for safety, s h a l l stop . . . 

Stopping, Standing and Parking 

321.354 Stopping on traveled way. Upon any 
highway outside of a business or residence 
d i s t r i c t no person s h a l l stop, park, or leave 
standing any vehicle, whether attended or unat
tended, upon the paved or improved or main 
traveled part of the highway when i t i s prac
t i c a l to stop, park, or so leave such v e h i c l e 
o f f such part of said highway, but i n every 
event a c l e a r and unobstructed width of at 
le a s t twenty feet of such part of the highway 
opposite such standing vehicle s h a l l be l e f t 
for the free passage of other vehicles and a 
cl e a r view of such stopped vehicle be a v a i l a b l e 
from a distance of two hundred feet i n each 
d i r e c t i o n upon such highway; provided, however, 
school buses may stop on highway for r e c e i v i n g 
and discharging pupils and a l l other v e h i c l e s 
s h a l l stop for school buses which are stopped 
to receive or discharge p u p i l s , as provided i n 
§321.372. This section s h a l l not apply to a 
vehicle making a turn as provided i n §321.311. 
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The basic thrust of your question requires r e c o n c i l i a t i o n 
of §354 with §320. I n i t i a l l y , §321.354 seems to p r o h i b i t any 
stop, however momentary, upon the "paved or improved or t r a v e l 
led part of the highway when i t i s p r a c t i c a l to stop . . . 
such vehicle o f f such part of such highway." ( A l l c i t a t i o n s 
hereinafter are to Chapter 321 of the 19 79 e d i t i o n of the Code 
of Iowa). Even when i t i s p r a c t i c a l to stop a vehicle o f f the 
t r a v e l l e d portion of a roadway, s t r i c t requirements r e l a t i n g to 
the amount of space that must be l e f t for clea r passage on the 
roadway and the distance for which the vehicle must be c l e a r l y 
v i s i b l e must be complied with. Id. Three exceptions to these 
general rules are then set forth by the statute: (1) The 
statute regulates only highways . "outside of a business or r e s i 
dence d i s t r i c t ; " (2) The statute i s not applicable to turns 
made i n compliance with §311, supra.; and (3) The statute i s not 
applicable to school buses stopping to load or unload p u p i l s 
nor to vehicles stopped for stopped schoolbuses. Id. In addi
t i o n , a fourth exception to §354 i s found i n §355 for disabled 
vehicl e s . No exception to §354 for a vehicle turning l e f t i n 
compliance with §320 appears. 

Case law regarding the i n t e r r e l a t i o n s h i p of §320 with 
§354 i s scanty. In A p r i l of 1957 a decision was handed down by 
the Iowa Supreme Court which offered two quite opposed views 
to the in t e r p r e t a t i o n of §354. In Jesse v. Werner & Werner Co., 
248 Iowa 1002, 82 N.W.2d 82 (1957) , p l a i n t i f f s e m i - t r a i l e r truck 
d r i v e r brought his vehicle to a stop on the t r a v e l l e d portion of 
a highway to allow another s e m i - t r a i l e r truck to pass f i r s t 
through a r a i l r o a d underpass. While waiting for the other 
vehicle p l a i n t i f f was struck i n the rear by defendant. 24 8 Iowa 
at 1004, 1005, 82 N.W.2d at 82. The case resulted i n a 4-1-4 
decision with the lone member of the Court simply concurring i n 
the r e s u l t reached by the p l u r a l i t y opinion. 

In i t s i n t e r p r e t a t i o n of §354 the Werner p l u r a l i t y s a i d : 

C l e a r l y the word "stop" used i n the statute 
i s intended as synonymous with "park"or "leave 
standing". They must be read together. "Park" 
means to hal t and to leave standing, or to 
stop and remain standing. . . . I t i s incon
ceivable that every stopping, regardless of the 
emergency or cause, even of a momentary nature, 
was intended to be prohibited by t h i s statute, 
and i n t h i s regard i t must be considered ambigu
ous as to l e g i s l a t i v e intent'.. Such a change 
from the common law rules requiring due care 
under compelling circumstances such as we 
observe here, would not meet with reason or ex
pediency. 248 Iowa at 1007, 82 N.W.2d at 84. 

Thus the word "stop" was seemingly read out of the statute 
by a p l u r a l i t y opinion which c i t e d no case authority for i t s 
p o s i t i o n . See Comment, 43 Iowa L. Rev. 401 (1958). 
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The dissent i n Werner took vigorous issue with the p l u r a l 
i t y ' s reading of the statute. I t c i t e d many opinions and rules 
of statutory construction i n i t s attack upon the construction 
given §354 and the word "stop". Its basic thrust was that i f 
the l e g i s l a t u r e had intended that "stop" and "park" were synon-
omous, "stop" would have been l e f t out of the statute. 248 
Iowa at 1021-29 82 N.W.2d 92-97. 

One month a f t e r Werner was handed down, the Court decided a 
case where a stop p r i o r to a l e f t turn was made. The Court 
i n a unanimous decision stated: 

So there may be no doubt as to our holding i t 
i s , stated a b s t r a c t l y , that where a motorist 
intending to make a l e f t turn gives a proper 
si g n a l of his intent to a dri v e r following him 
the d r i v e r thereby has notice that the motorist 
who signals may be required to stop i n order to 
y i e l d the r i g h t of way to a vehicle approaching 
from the opposite d i r e c t i o n , and no additional 
s i g n a l of intention ;to stop i s required by statute. 

Whether or not §354 applied to the facts of t h i s case 
was not discussed by the Court. 

Several l a t e r decisions of the Court offered l i t t l e c l a r i 
f i c a t i o n of the problem. In Pinckney v. Watkinson, 254 Iowa 144, 
116 N.W.2d 258 (1962) i t was held that a momentary stop to pick 
up passengers v i o l a t e d §354. In Mazur v. Grantham, 255 Iowa 
1292, 125 N.W.2d 807 (1964), where p l a i n t i f f was rear-ended a f t e r 
having stopped on the roadway for up to one minute while waiting 
for t r a f f i c to clea r before making a l e f t turn, the Court did not 
decide whether the statute was v i o l a t e d since the f a c t u a l and, 
procedural elements of t h i s case made the decision unnecessary. 
The Court, however, did c i t e to a statement i n Pinckney, supra, 
which approved stops made i n response to a hazard, a t r a f f i c 
command, or i n the exercise of due care. 255 Iowa at 1297, 
125 N.W.2d at 807. 

F i n a l r e s olution of the issue appears to have been reached 
i n two cases i n the 1970*s. In Cook v. Clark, 186 N.W.2d 645 
(Iowa 1971), defendant, who had been struck while waiting to 
make a l e f t turn, made several inconsistent statements regarding 
the length of time he had been stopped, ranging from 10 or 15 
seconds or from 7 to 10 minutes. The Court held that an i n s t r u c 
t i o n on §354 was v a l i d since the jury could believe he had 
stopped and waited for 7 to 10 minutes. Id at 648. The i n f e r 
ence of that statement seems to be that a momentary stop p r i o r 
to making a l e f t turn would not v i o l a t e §354. The l a t e s t 
Supreme Court i n t e r p r e t a t i o n supports that inference. Larsen 
v. Johannsen, 220 N.W.2d 872 (Iowa 1974)(§354 held not applicable 
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where driver made momentary stop to s h i f t to forward a f t e r 
backing onto roadway.) 

Statutes p r o h i b i t i n g stopping, parking, or 
leaving vehicles standing do not apply to every 
kind of stop on a highway. This court has said 
" A l l voluntary stopping of a vehicle which 
amounts to parking or leaving a vehicle stand
ing, attended or otherwise, with the exceptions 
stated therein, i s prohibited by statute." 
Pinckney v. Watkinson, 254 Iowa, 144, 153, 116 
N.W.2d 258, 263. The courts hold that maneuvers 
which are intended to be regulated by other 
statutes rather than by the anti-stopping statute 
do not come within the l a t t e r statute. Several 
but not a l l such cases involve stopping to l e t 
oncoming t r a f f i c c l e a r before making a l e f t 
turn, (citations omitted)(emphasis added) 220 
N.W.2d at 873. 

Of s i g n i f i c a n c e i n the above quoted material i s the sentence 
beginning "The courts hold . . . " Iowa has two statutes addres
sed to l e f t turns. The f i r s t , §311, sets f o r t h the mechanics 
for making a proper l e f t turn. The second, §320, establishes 
a standard of care for making such a turn. Neither prevents 
a momentary stop. §320 requires only that one y i e l d the r i g h t 
of way to t r a f f i c which may constitute a hazard. 

It appears that §320 should be interpreted i n a manner 
si m i l a r to the pronouncement of §322(2). That i s , p r i o r to 
making a l e f t turn a driver should slow to a reasonable speed, 
signal properly, and " i f required f o r safety," stop. Any 
other rule would see drivers attempting turns i n hazardous 
si t u a t i o n s . 

Thus, i n the Larsen decision, the Supreme Court seems to 
have moved to a po s i t i o n that a momentary stop p r i o r to making 
a l e f t turn does not come within the p r o h i b i t i o n of §354. Cases 
from other j u r i s d i c t i o n s support t h i s p o s i t i o n . Dromey v. 
Inter State Motor Freight Service, 121 F.2d 361 (7th C i r . 1941); 
Alex v. J o s e l i c h , 78 N.W.2d 440 (Minn. 1956). But see Guerin 
v. Thompson, 335 P.2d 36 (Wash. 1959). This does not, however, 
sanction making stops or l e f t turns i n any haphazard manner. 
Common law and statutory requirements r e l a t i v e to making such 
maneuvers must s t i l l be complied with. See §§311, 314-316, 
320. 

Sincerely, 

Craig flEreger^en 
Assistant Attorney General 

ps 



STATE OFFICERS AND DEPARTMENTS: Commission for the B l i n d ; 
§601B.6(9), §17A.2; Rule p r e s c r i b i n g use of guide dogs i n adjust
ment centers i s not outside j u r i s d i c t i o n a l authority of Commission. 
Such a r u l e may be subject to rulemaking under Iowa Administrative 
Procedure Act, but question need not be decided since commission 
has v o l u n t a r i l y agreed to promulgate appropriate r u l e . Such 
rules may be subject to j u d i c i a l challenge under §17(19) (g) of 
the IAPA. (Appel to Kudart, 6/22/79) #79-6-23C«-v) 

June 22, 1979 

Honorable A. R. Bud Kudart 
State Senator 
1900 Second Ave., S. E. 
Cedar Rapids, Iowa 52403 

Dear Senator Kudart: 

We are i n receipt of your A p r i l 25th request f o r an 
opinion concerning the p o l i c i e s of the Commission f o r the B l i n d . 
You ask: 

Can persons who otherwise qua l i f y for 
vocational t r a i n i n g from the Commission 
be excluded from t r a i n i n g because they 
wish to have guide dogs with them during 
the t r a i n i n g program? That i s , can they 
be required to leave the guide dogs at 
home i n order to p a r t i c i p a t e i n the t r a i n 
ing programs which require an extended 
stay at the Commission's f a c i l i t y i n Des 
Moines? 

These questions are p r e c i s e l y the same that were posed 
i n an opinion request by State Senator Sovern and answered by 
S o l i c i t o r General Haeaemeyer on March 26, 1976, 1976 OAG 525. 
In that opinion, the S o l i c i t o r General noted that the Commission 
f o r the B l i n d i s given broad powers to manage the adjustment 
centers by statute. 
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We agree with the e a r l i e r opinion's conclusion that the 
Commission has broad powers to regulate i t s adjustment centers. 
Section 601B.6 (9) authorizes the Commission to " e s t a b l i s h , manage, 
and control a s p e c i a l t r a i n i n g , o r i e n t a t i o n , and adjustment 
center or centers f o r the b l i n d . " A r u l e regulating the use of 
guide dogs at the f a c i l i t i e s thus does not appear outside the 
scope of t h i s express l e g i s l a t i v e delegation of authority to the 
Commission. 

The e a r l i e r opinion, however, did not address the ques
t i o n of whether such a p o l i c y would be a r u l e subject to the 
notice and comment procedures of the Iowa Administrative Procedure 
Act (IAPA), §17A et seq., Code of Iowa, 1979. An argument could 
be made that the r u l e a f f e c t s the r i g h t s of the public by l i m i t i n g 
who may make use of the Commission's f a c i l i t i e s . On the other 
hand, i t could be asserted that the r u l e i s simply an i n t e r n a l 
management p o l i c y i n an educational i n s t i t u t i o n that does not 
a f f e c t the r i g h t s of the public, §17A.2(k). 

In close cases, state agencies should follow the notice 
and comment rulemaking procedures of the Iowa Administrative Pro
cedure Act. The statute expressly states that the "Act s h a l l be 
construed broadly to e f f e c t i t s purposes," §17A.23. And, converse
l y , the courts have generally narrowly construed exceptions to the 
general rulemaking provisions of the Act, A i r h a r t v. Iowa Depart- i 
ment of S o c i a l Services, 248 N.W.2d 83 (1976X 

Moreover, we think the benefits of rulemaking proceedings 
i n s i t u a t i o n s such as t h i s are obvious. Public p a r t i c i p a t i o n i n 
rulemaking promotes openness i n government, a s s i s t s decisionmakers 
i n evaluating the wisdom of proposed p o l i c y , and helps insure that 
state agencies exercise t h e i r d i s c r e t i o n consistently with the 
l e g i s l a t i v e mandate. See §17A.1(2). Through rulemaking, the 
public obtains the benefits of what amounts to a m i n i - l e g i s l a t i v e 
process -- the o f f e r i n g of a proposal, followed by input from 
interested persons, and ultimately a public decision of Commission 
members who are ultimately responsible f o r t h e i r actions. 

We need not reach the questions of whether a p o l i c y pro
h i b i t i n g guide dogs from adjustment centers i s t e c h n i c a l l y a r u l e 
and therefore subject to the notice and comment procedures of the 
IAPA, however, since the Commission fo r the Blind, i n a recent notice 
of intended action, has v o l u n t a r i l y elected to promulgate such a 
r u l e . See I Iowa Administrative B u l l e t i n 1467 (June 13, 1979). 
Written comments on the proposed r u l e are now being s o l i c i t e d by the 
Commission, and a hearing has been scheduled for July 11, 1979, at 
10:00 a.m. at the Commission's O f f i c e i n Des Moines. Persons i n t e r 
ested i n informing the agency of t h e i r views w i l l thus have an oppor
tun i t y to appear before the agency and press t h e i r case. 

) 
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Aft e r the agency has considered o r a l and written comment
ary, the IAPA provides that i t formally promulgate i t s f i n a l r u l e 
by publishing i t i n the Iowa Administrative B u l l e t i n . Any r u l e so 
adopted would be subject to j u d i c i a l review under §17A.19(g) of the 
Iowa Administrative Procedure Act. In a proceeding f o r j u d i c i a l 
review of a r u l e , the court would consider whether the agency action 
was " a r b i t r a r y , capricious, or a c l e a r abuse of agency d i s c r e t i o n . " 
Whether any r u l e on guide dogs could be so characterized would r e s t 
i n large part upon the kind of comments the agency received and 
the force of the f a c t u a l evidence and l o g i c a l arguments that 
can be marshalled i n opposition to the r u l e . 

While i t may be appropriate f o r an Attorney General's 
opinion to declare a ru l e unreasonable on i t s face, see OAG #79-3-11 
(Appel to Redmond, 3-26-79), an opinion i s not generally the proper 
ve h i c l e f o r evaluating a r u l e where, as here, a f a c t u a l i n v e s t i g a 
t i o n i s necessary to informed consideration of the rule's reason
ableness. Moreover, where rules are not obviously i n v a l i d on t h e i r 
face, i t would be premature f o r the Attorney General to express an 
opinion on a proposed r u l e p r i o r to pu b l i c hearing and informed 
agency consideration. We therefore decline to express an opinion 
as to whether the proposed rule would survive j u d i c i a l examination 
under §17A.19(g). 

^er-y-^tifuly yo 

:m R. AP 
F i r s t Assistant 

BA: s 



CONSERVATION COMMISSION: W i l d l i f e habitat stamps — Sections 
110.1, 110.3, 110.7, 110A.5, 110A.6, Iowa Code, 1979. Persons 
hunting upon licensed Game Breeding and Shooting Preserves 
must possess a w i l d l i f e habitat stamp. Nonresidents hunting 
upon licensed Game Breeding and Shooting Preserves must also 
possess an unused pheasant tag issued pursuant to section 110.7, 
Iowa Code, 1979. (Benton to Brabham, Acting Director, Iowa 
Conservation Commission, 6/15/79) #79-6-20C^ 

June 15, 1979 

Mr. W i l l i a m C. Brabham 
Acting Director 
Iowa Conservation Commission 
L O C A L 

Dear Mr. Brabham: 

I n a l e t t e r t o t h i s o f f i c e d a t e d A p r i l 9, 19 79, you have, 
r e q u e s t e d our o p i n i o n concerning t h e relationship o f Chapter 110 
goverr.i;.r t h e issuance o f F i s h and Game L i c e n s e s ana Chapter 1I0A 
w h i c h r a g n l a t e s Game Breeding and Shooting P r e s e r v e s within t h e 
State o f Iowa. N o t i n g t h a t section 110.3, Iowa Code, 1979, re
quires t h a t b o t h resident and nonresident p e r s o n s obtain a v a l i d 
W i l d l i f e H a b i t a t Stamp, you ask whether individuals hunting on 
Game and Shooting P r e s e r v e s regulated pursuant to Chapter 110A 
are a l s o r e q u i r e d t o p o s s e s s the W i l d l i f e Habitat Stamp. 

Section 110A.6, Iowa Code, 1979, provides: 

"No person s h a l l take any game b i r d upon 
a game breeding and shooting preserve area, 
by shooting i n any manner, except between 
September 1, and March 31, of each year, both 
dates i n c l u s i v e . 

Waterfowl may not be shot over any water 
area wherein pen-reared b i r d s might serve as 
l i v e decoys for wild waterfowl. 

Every person taking game birds upon such 
licensed game breeding and shooting preserve 
area s h a l l secure a hunting license so to do 
i n accordance wi"th"~the provisions of the game 
laws of Iowa," with the exception that a non
resident may secure a hunting license r e s t r i c t e d 
to shooting preserve areas for a license fee of 
f i v e d o l l a r s per year." (Emphasis supplied) 
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Under the l a s t sentence of t h i s section, the l i c e n s i n g require
ments of Chapter 110 are made applicable to those persons hunt
ing upon game preserves. As your l e t t e r states, section 110.3, 
Iowa Code, 19 79, states i n pertinent part: 

"A resident or nonresident person required 
to have a hunting or trapping license s h a l l not 
hunt or trap unless he or she has on his or her 
person a v a l i d w i l d l i f e habitat stamp signed i n 
ink with h i s o r her signature across the face 
of the stamp. This s e c t i o n s h a l l not apply to 
xesidents who are permanently disabled or who 
are younger t h a n sixteen or older than s i x t y -
f i v e y e a r s of. age. Special w i l d l i f e habitat 
stamps s h a l l he a d m i n i s t e r e d i n the same manner ' 
.as - h u n t i n g - a n d trapping licenses except a l l reve
nue d e r i v e d f r o m the sa l e o f the w i l d l i f e habitat 
stamps s h a l l be used within t h e State of Iowa • 
f o r h a b i t a t development and s h a l l b e deposited, 
i n t h e s t a t e f i s h and game p r o t e c t i o n fund." 

This section makes c l e a r t h a t no person required to obtain a 
l i c e n s e as a p r e c o n d i t i o n t o hunt or trap may perform e i t h e r 
a c t i v i t y w i t h o u t a l s o a c q u i r i n g the w i l d l i f e h a b i t a t stamp. 
G i v e n t h a t s e c t i o n 110A.6 renders t h e l i c e n s i n g requirements 
of Chapter 110 applicable to those hunting upon game preserves, 
the requirement that a licensed hunter obtain a w i l d l i f e habitat 
stamp must, also apply to those hunters u t i l i z i n g game preserves. 

Section 110.1, Iowa Code, 19 79, provides i n pertinent 
part: 

"Except as otherwise provided i n t h i s 
chapter, no person s h a l l f i s h , trap, hunt, 
pursue, catch, k i l l or take i n any manner, 
or use or have possession of, or s e l l or 
transport a l l or any portion of any wild 
animal, b i r d , game or f i s h , the protection 
and regulation of which i s desirable f o r the 
conservation of the resources of the state, 
without f i r s t procuring a license or c e r t i 
f i c a t e so to do and the payment of a fee 
as follows: 

1. Fi s h i n g l i c e n s e s : 
* * * 

f. Special trout l i c e n s e stamp. 
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Brabham 

2. Hunting l i c e n s e s : 
* * * 

g. Nonresidents raccoon stamp and tags. 

h. Nonresidents pheasant stamp. 

7. Other licenses: 
* * * 

m. Special w i l d l i f e habitat stamp." 

i n i n g t h a t c o u n t y recorders and depositaries may charge 
fee f o r each o f the stamps issued pursuant to t h i s 

our o f f i c e has recently noted that: 

"The l e g i s l a t u r e thus has designated as 
l i c e n s e s t h e 'special trout license stamp', 
the 'nonresidents raccoon stamp and tags', 
the 'nonresidents pheasant stamp', and the 
'special w i l d l i f e habitat stamp'", . . . 
(O.A.G. #79-2-3 Peterson to Priewert, 2-21-79) 

In Cedar Mem. Park Cem. Ass'n. v. Personnel Assoc., Inc. 
178 N.W.2d 343, 346 (Iowa 1970) the Iowa Supreme Court noted 
that the l e g i s l a t u r e may serve as i t s own lexicographer; 
i t s d e f i n i t i o n s bind the courts i n the construction of l e g i s 
l a t i v e terms. The various stamps enumerated i n section i l O . l 
have been l e g i s l a t i v e l y defined as l i c e n s e s . As a r e s u l t the 
requirement imposed by section 110A.6 that persons taking 
game birds upon preserves secure a hunting license must also 
encompass a duty to secure the r e q u i s i t e stamp. 

Section 110.7, Iowa Code, 1979, provides: 

"1. A nonresident s h a l l not hunt pheasants 
unless the pheasant stamp i s purchased and 
a f f i x e d to the nonresident hunting l i c e n s e 
and the nonresident hunter possesses an un
used pheasant tag. A nonresident s h a l l not 
possess an untagged pheasant. 

2. The pheasant stamp s h a l l permit the 
l i c e n s e holder to hunt pheasants. The stamps 
s h a l l be issued with tags i n the amount of 
twice the possession l i m i t established by 
the commission for pheasant. The tags s h a l l 
bear the same number as the stamp and s h a l l 
be designed to be used only once. A nonresi-

In determ 
a 25 cent, 
c h a p t e r - , 
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dent may purchase another pheasant stamp and 
tags when the tags of the previous stamp are 
exhausted." 

The l e g i s l a t u r e has also included a s i m i l a r provision within 
Chapter 110A. S p e c i f i c a l l y , section 110A.5 states i n pertinent 
part: 

"The commission s h a l l prepare s p e c i a l tags 
sui t a b l e for use upon legs of game birds, which 
tags s h a l l be of a type not removable without 
breaking and mutilating the tag, such tags, to 
be used to designate birds taken upon a li c e n s e d 
game breeding and shooting preserve area. Upon 
ap p l i c a t i o n and payment of a fee of f i v e cents 
f o r each such tag, the commission s h a l l furnish 
licenses with such tags; provided that the commis
sion s h a l l noh i n any year furnish any licensee a 
nurrner of tags i n excess of the number of game birds 
which may lawfully be taken from such licensed area 
as hereinafter provided. One of such tags s h a l l 
be securely a f f i x e d to one of the legs of each 
game b i r d taken before removing same from such 
licensed area, and such tag s h a l l remain upon 
the leg of such game b i r d u n t i l such b i r d i s 
f i n a l l y prepared f o r consumption." 

In l i g h t of these provisions you have asked whether birds taken 
from game preserves must be tagged twice. 

Section 4.7, Iowa Code, 19 79, addresses sit u a t i o n s i n which 
statutes may c o n f l i c t with the following language: 

"I f a general pro v i s i o n c o n f l i c t s with a 
s p e c i a l or l o c a l p rovision, they s h a l l be con
strued, i f possible, so that e f f e c t i s given 
to both. I f the c o n f l i c t between the pr o v i 
sions i s i r r e c o n c i l a b l e , the s p e c i a l or l o c a l 
p r o v i s i o n p r e v a i l s as an exception to the 
general provision." 

A c o r o l l a r y to t h i s r u l e i s the p r i n c i p l e that when one 
statute deals with a subject i n general terms and another deals 
with the same subject i n a more d e t a i l e d way, the two must be 
harmonized, i f possible. Northern Natural Gas Co. v. Forst, 
205 N.W.2d 692 (Iowa 1973). Under t h i s p r i n c i p l e we conclude 
that sections 110.7 and 110A.5 may be harmonized and construed 
so that e f f e c t i s given to both. 
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The duty to possess an unused pheasant tag imposed by sec
t i o n 110.7 i s a general one attendant upon a l l nonresidents 
hunting pheasants. The tagging requirement of section 110A.5 
applies to residents and nonresidents taking birds from game 
preserves. For nonresident hunters, the tagging requirement 
is co-extensive with the requirement to obtain a license and 
pheasant stamp. The stamp i t s e l f , as mentioned e a r l i e r , i s 
but a sub-category of the license under t h i s l e g i s l a t i v e scheme. 
Since a l l persons hunting upon game preserves are required to 
" . . . secure a h u n t i n g license so to do i n accordance with 
the game laws o f Iowa . . . ", i t follows from t h i s language 
that nonresidents h u n t i n g upon game preserves must possess the 
unused pheasant t a g r e q u i r e d by section 110.7(1). According
l y we c o n c l u d e t h a t nonresidents u t i l i z i n g game preserves must 
p o s s e s s an unused pheasant t a g as required by section 110.7(1) 
and t h e s p e c i a l t a g i s s u e d pursuant to section 110A.5 to 
designate b i r d s t a k e n f r o m licensed game preserves. 

Sincerely, 

TIMOTHY D. BENTON 
Assistant Attorney General 

TDB/bje 



STATE OFFICERS AND DEPARTMENT: Credit Union Department. Chapter 
533, 1979 Code of Iowa; §§533.1, 533.6, 533.37, 533.51, 533.53, 
533.54, and 533.55, 1979 Code of Iowa; §533.1, 1977 Code of Iowa. 
The Credit Union Review Board may review and reverse important 
deci sions of the Administrator i f such action i s deemed necessary 
or suitable to e f f e c t the provisions of Chapter 533. The Board 
should not reverse routine, day-to-day administrative decisions 
made by the Administrator. The Credit Union Department should 
promulgate rules to more s p e c i f i c a l l y define the r e l a t i o n s h i p of 
the Board and the Administrator. (McDonald to Reed, Acting Deputy 
Administrator, Credit Union Department, 6/15/79) #79-6-18 C L ) 

June 15, 1979 

Mr. Marlin Reed 
Acting Deputy Administrator 
Iowa Credit Union Department 
530 Liberty Building 
418 6th Avenue 
Des Moines, Iowa 5 0319 

Dear Mr. Reed: 

You have requested an opinion of the Attorney General concerning 
the respective roles of the Administrator and the Credit Union Review 
Board i n the newly-created Credit Union Department. S p e c i f i c a l l y , 
you have requested an answer to the following question: 

Excluding the board's authority with respect 
to the r u l e making process, the question we 
s p e c i f i c a l l y ask you to address i n your opinion 
i s as follows: Does the Credit Union Review 
Board have the power and authority to reverse 
any routine or c o n t r o v e r s i a l decisions that 
may be made by the Administrator of the 
Credit Union Department? 

The Administrator of the C r e d i t Union Department has supervisory 
and regulatory authority of a l l state chartered c r e d i t unions, and 
i s charged with the administration and execution of the laws of t h i s 
state. See §§ 533.1 and 533.51(3), 1979 Code of Iowa. Chapter 533 
of the Code of Iowa also confers upon the Administrator s p e c i f i c 
powers and duties through which he supervises and regulates c r e d i t 
unions. See §§ 533.1(4), 533.1(5), 533.6, and 533.37. 

The Credit Union Review Board i s created i n § 533.53, 1979 
Code of Iowa. Section 533.54 sets f o r t h the powers and duties of 
the board as follows: 

The board may adopt, amend, and repeal 
rules pursuant to Chapter 17A or take 
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other action as i t deems necessary or 
suit a b l e , to e f f e c t the provisions of 
t h i s chapter. 

Your inquiry turns on an i n t e r p r e t a t i o n of the scope of authority 
granted to the Credit Union Review Board under § 533.54. 

Chapter 533 of the Code of Iowa contemplates a scheme whereby 
the Administrator i s charged with the routine, day-to-day administra
t i o n of the Credit Union Department. This i s apparent from the 
duties imposed upon the Administrator i n Chapter 533, and by v i r t u e 
of the fa c t that Chapter 533 requires only four annual meetings of 
the Credit Union Review Board. See § 533.53(4), 1979 Code of Iowa. 
This i s further evidenced by the Administrator's authority to h i r e 
employees i n § 533.55(1) of the Code. 

The Credit Union Review Board i s the policy-making body f o r 
the C r e d i t Union Department• The Board must approve a l l rules 
promulgated by the Administrator. See §§ 533.1 and 533.55(3), 1979 
Code o f Iowa. The Beard approves s a l a r i e s established by the 
Administrator f o r employees. See § 533.55(2), 1979 Code of Iowa. 
The Board may also promulgate rules and take other action as deems 
necessary or s u i t a b l e . See § 533.54, 197 9 Code of Iowa. 

The s p e c i f i c r e l a t i o n s h i p of the Board and the Administrator 
i s not set f o r t h i n Chapter 533. Chapter 533 gives a generic 
ou t l i n e of the r e l a t i o n s h i p , but reserves to the agency the 
authority to adopt rules to more s p e c i f i c a l l y define t h i s r e l a t i o n 
ship. See §§ 533.1, 533.54, 533.55(3), 1979 Code of Iowa. 

The scope of the Board's review i s not s p e c i f i c a l l y delineated 
i n Chapter 533. However, the grant of authority i n § 533.54 i s 
very broad i n nature. 

In i n t e r p r e t i n g statutes we are guided by f a m i l i a r p r i n c i p l e s 
of statutory construction, as are set f o r t h i n Huff v. St. Joseph's 
Mercy Hospital of Dubuque Corporation, 261 N.W.2d 695, 699 (Iowa 
1978) and Doe v. Ray, 251 N.W.2d 496, 500-501 (Iowa 1977) as follows: 

... the polestar i s l e g i s l a t i v e intent. 
Iowa Department of Revenue v. Iowa Merit 
Employment Commission, 243 N.W.2d 610, 
614 (Iowa 1976); Cassady v. Wheeler, 224 
N.W.2d 649, 651 (Iowa 1974). Our goal i s 
to a s c e r t a i n that intent and, i f possible, 
give i t e f f e c t . State v. P r y b i l , 211 
N.W.2d 308, 311 (Iowa 1973); Isaacson v. 
Iowa State Tax Commission, 183 N.W.2d 
693, 695 (Iowa 1971). Thus, intent i s 
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shown by construing the statute as a whole. 
In searching for l e g i s l a t i v e intent we 
consider the objects sought to be accom
pl i s h e d and the e v i l s and mischiefs sought 
to be remedied i n reaching a reasonable 
or l i b e r a l construction which w i l l best 
e f f e c t i t s purpose rather than one which 
w i l l defeat i t . Peters v. Iowa Emp. Security 
Commission, 235 N.W.2d 306, 310 (Iowa 
19 75) ; Iowa Nat. Indus. Loan Co. v. Iowa 
State, Etc., 224 N.W.2d 437, 440 (Iowa 
1974)... 

F i n a l l y , we note that i n construing a 
statute we must be mindful of the state 
of the law when i t was enacted and seek 
to harmonize i t , i f possible, with other 
statutes r e l a t i n g to t h e same subject. 
Sgan v. N a y l o r , 208 N.W.2d 915, 918 (Iowa 
1973) and c i t a t i o n s . 

In a d d i t i o n , the Iowa Supreme C o u r t has s t a t e d t h a t i n construing 
a.'statute, an a t t e m p t i s made to give i t a sensible, p r a c t i c a l , 
workable and l o g i c a l construction. See Huff v. St. Joseph's Mercy 
Hospital o f Dubuque Corp., supra, at 699; Doe v. Ray, supra, at 
504. " 

It i s c l e a r that the l e g i s l a t u r e intended that the Credit Union 
Review Board should review important decisions made by the Administrator. 
This intent i s discerned from the very creation of the Review Board, 
the broad-sweeping authority granted to the Board i n § 533.54, and 
the l i m i t a t i o n of the Administrator's authority by the requirement 
of approval by the Board. See §§ 533.1, 533.55(2), and 5 3 3 . 5 5 ( 3 ) . 
Furthermore, § 533.53(5) of the Code reads as follows: 

5. A member of the c r e d i t union review 
board s h a l l not take part i n any action 
or p a r t i c i p a t e i n any decision when the 
matter under consideration s p e c i f i c a l l y 
r e l a t e s to a c r e d i t union of which the 
board member i s a member. 

Section 533.53(5) c l e a r l y contemplates p a r t i c i p a t i o n by the Credit 
Union Review Board i n decisions r e l a t i n g to c r e d i t unions. 

In the previous Chapter 533, the superintendent of banking 
was the sole decision-maker concerning credit•unions. See § 533.1, 
1977 Code of Iowa. Therefore, by the creation of the Review Board 
i n § 533.53, the l e g i s l a t u r e created a check on the Administrator's 
decision-making authority. The apparent e v i l sought to be remedied 
was abuse of d i s c r e t i o n by the Administrator i n h i s decisions. 
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Therefore, Chapter 533 c l e a r l y contemplates that the Credit 
Union Review Board review important decisions made by the 
Administrator. The Board may reverse the decision of the 
Administrator i f such action i s deemed necessary or su i t a b l e to 
e f f e c t the provisions of Chapter 533. Without the power to reverse 
the Administrator, the review function performed by the Board 
would serve only as a "rubber stamp" approval of the decisions of 
the Administrator. However, because, the Board i s required to 
meet only four times per y e a r , " i t i s not i n a p o s i t i o n to review 
routine, day-to-day administrative decisions made by the Administrator,, 
and therefore should not reverse such decisions. The Credit Union 
Department should promulgate rules to more s p e c i f i c a l l y define the 
r e l a t i o n s h i p of the Board and the Administrator. 

Bruce C. McDonald 
Ass i s t a n t Attorney General 

.TJM/BCM/ch 



STATE OFFICERS AND DEPARTMENTS: Department of So c i a l Services, 
O f f i c e of Communications. Sections 217.30 and 229 27 1979 Code 
of Iowa; §§770-17.5(1), 770-18.6(1), 770-19.3(1), 770-20.3(1), 
770-21.4(3), 770-22.6(1), and 770-28.5, Iowa Administrative Code. 
A written release should be secured from a c l i e n t before h i s 
photograph i s taken for a departmental publication. Such release 
should describe the p u b l i c a t i o n f o r which the photograph i s to be 
used, including the purpose and date of release of the publica
t i o n . A c l i e n t release should be executed each time the photograph 
i s used or the pub l i c a t i o n i s reprinted. The O f f i c e of Communica
tions should investigate the status of the c l i e n t before the 
photograph i s used or released i n a publication. In instances 
where the status of the c l i e n t has changed since the taking of the 
photograph, the photograph should not be used for p u b l i c a t i o n , not
withstanding a p r i o r secured written release from the c l i e n t 
(McDonald to F r e d e r i c c i , Director, O f f i c e of Communications, 6/14/79) 
#79-6-17CL) 

Ms. G i n i F r e d e r i c c i June 14, 1979 
O f f i c e of Communications 
Department of S o c i a l Services 
L O C A L 

Dear Ms. F r e d e r i c c i : 

You have requested an opinion of the Attorney General to 
c l a r i f y departmental p o l i c y concerning the r i g h t to privacy of 
c l i e n t s who are photographed to appear i n departmental publications. 
Your questions address the requirements and proper procedure with 
regard to securing signed releases from c l i e n t s i n order to photo
graph them and to subsequently use those photographs;.. 

There i s no e x p l i c i t reference, i n the United States 
Constitution nor i n the Constitution of Iowa, to an i n d i v i d u a l ' s 
r i g h t to privacy. However, the United States Supreme Court has 
recognized that a r i g h t of personal privacy does e x i s t under the 
Constitution. See Roe v. Wade, 410 U.S. 113, 152-153 (1973); 
Paul v. Davis, 424 U.S. 693, 712-713 (1976). 

Many sources of the r i g h t to privacy have been c i t e d by the 
Supreme Court. Among the sources are the F i r s t Amendment, Stanley 
v. Georgia, 394 U.S. 557, 564 (1969); the Fourth and F i f t h Amendments, 
Terry v. Ohio, 392 U.S. 1, 8-9 (1968), Katz v. United States, 389 
U.S. 347, 350 (1967), Boyd v. United States, 116 U.S. 616 (1886), 
Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J . , 
dissenting); the Ninth Amendment, Griswold v. Connecticut, 381 U.S. 
479, 488 (Goldberg, J . , concurring); or i n the concept of l i b e r t y 
guaranteed by the f i r s t section of the Fourteenth Amendment, Meyer v. 
Nebraska, 262 U.S. 390, 399 (1923). See generally, Roe v. Wade, 
supra. 

The r i g h t to privacy has also been explained as a peripheral 
or d e r i v a t i v e r i g h t that emanates from s p e c i f i c r i g h t s guaranteed 
i n the B i l l of Rights. Such an explanation stems from the theory 
that s p e c i f i c guarantees i n the B i l l of Rights have penumbras, formed 
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by emanations from the s p e c i f i c guarantees, that help give the 
s p e c i f i c guarantees l i f e and substance. See Griswold v. Connecticut, 
381 U.S. 479, 484 (1965); Poe v. Ullman, 367 U.S. 497, 516-522 (1961) 
(Douglas, J . , dissenting). 

Although abstract i n nature, the r i g h t to privacy can best 
be described as the r i g h t to be l e f t alone by other people. See 
Katz v. United States, supra, at 350-351; Olmstead v. United States, 
supra 

The questions you have posited present s i t u a t i o n s i n which a 
c l i e n t ' s r i g h t to privacy may be breached by the department. In 
p a r t i c u l a r , the chief concern i s for the c l i e n t (inmate, mental 
health patient, etc.)..whose photograph could p o t e n t i a l l y appear 
i n a departmental p u b l i c a t i o n a f t e r the c l i e n t has been released 
or no Longer i s r e c e i v i n g services. Although the United States 
Supreme Court has stated that r e p u t a t i o n a l . i n t e r e s t alone is. not 
s u f f i c i e n t to invoke the p r o t e c t i o n of the Due Process Clause, 
reputation combined with a more tangible, interest,such as employment, 
would probahlv, receive due process protection. See Paul v. Davis, 
424 U.S. 693/701 (1975). 

Therefore, there i s a need fo r extreme caution concerning 
the department's p o l i c y f o r photographing c l i e n t s . The department 
must insure that such photographs w i l l not lead to an unconsented 
reputational Injury that may lead to a further loss of a tangible 
b e n e f i t to the c l i e n t ( i . e . , loss of or f a i l u r e to secure employment; 
loss of x)r f a i l u r e to secure housing; e t c . ) . 

The protection of a person's general r i g h t to p r i v a c y — h i s 
r i g h t to be l e f t alone by other p e o p l e — i s , l i k e protection of his 
property, l e f t l a r g e l y to the law of the i n d i v i d u a l states. See 
Katz v. United States, supra, at 350-351. Therefore, reference to 
Iowa law i s necessary to further c l a r i f y departmental p o l i c y i n 
t h i s area. 

Records of departmental c l i e n t s are accorded s t r i c t protection 
under § 217.30 of the Code of Iowa. However, the general confiden
t i a l i t y o u tline i n § 217.30 does not address the photography issue. 
Therefore, we r e f e r to departmental rules i n the Iowa Administrative 
Code. 

Departmental rules require a consent to be photographed by 
the c l i e n t i n the form of a written release. Such requirement does 
not vary according to the type of c l i e n t or i n s t i t u t i o n i n which 
the c l i e n t receives services. Reference should be made to the 
following sections of the Iowa Administrative Code: 
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Iowa State Penitentiary, § 770-17.5(1) 
Iowa State Men's Reformatory, § 770-18.6(1) 
Women's Reformatory, § 770-19.3(1) 
Iowa Security Medical F a c i l i t y , § 770-20.3(1) 
Riverview Release Center, § 770-21.4(3) 
Mount Pleasant Medium Security F a c i l t i y , § 770-22.6 (1) 
Mental Health I n s t i t u t i o n s , § 770-28.5 

When the rules are s i l e n t concerning a p a r t i c u l a r i n s t i t u t i o n , depart
mental p o l i c y should be interpreted so as to be consistent with 
the procedures set forth i n the c i t a t i o n s above, i n order to ensure 
that the c l i e n t ' s r i g h t to privacy i s not v i o l a t e d . 

The O f f i c e of Communications should secure a c l i e n t release 
before rhe c l i e n t i s photographed. When the c l i e n t i s a minor 
or i s l e g a l l y incompetent under § 229.27, 1979 Code of Iowa, the 
written release must, be secured from the l e g a l guardian of the 
c l i e n t . Such a release form should incorporate a general d e s c r i p t i o n 
of t h e p u b l i c a t i o n for which the photograph w i l l be used. Such a 
dsscrnp-ci-cn should, also include a purpose statement expressing the 
ends to be served by the pu b l i c a t i o n and the data f o r p u b l i c release 
of the pu h l i c a t i o n . 

C l i e n t photography releases should be r e s t r i c t e d to one 
publication. Blanket releases should not be used. Because the 
c l i e n t ' s status could change between publications, the O f f i c e of 
Communications should secure a separate release each time a pic t u r e 
i s used, as well as each time a p u b l i c a t i o n i s reprinted. Further
more, the O f f i c e of Communications i s obligated to determine whether 
or not the c l i e n t ' s circumstances have changed between the taking 
of the photograph and i t s p u b l i c a t i o n , as well as between each 
pub l i c a t i o n or use of the photograph. I f the c l i e n t ' s status has 
changed i n these instances, the photographs should not be used, 
notwithstanding the consent obtained pursuant to a signed written 
release. 

In summary, a c l i e n t ' s r i g h t to privacy should be accorded 
s t r i c t protection by the Of f i c e of Communications. A written 
release should be secured from the c l i e n t before the photograph i s 
taken. Such release should describe the p u b l i c a t i o n for which the 
photograph i s to be used, including the purpose and date of release 
of the pu b l i c a t i o n . A c l i e n t release should be executed each time 
the photograph i s used or the pu b l i c a t i o n i s reprinted. The O f f i c e 
of Communications should investigate the status of the c l i e n t before 
the photograph i s used or released i n a pub l i c a t i o n . In instances 
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where the status of the c l i e n t has changed since the taking of the 
photograph, the photograph should not be used for p u b l i c a t i o n , 
notwithstanding a prior-secured written release from the c l i e n t . 

^ i n e e r e l y , 

Bruce C. McDonald 
As s i s t a n t Attorney General 

TJM/BCM/ch 



MENTAL HEALTH: Role of county attorney under Chapter 229, Code 
of Iowa. §§ 229.6-8, 229.12, 229.21, 229.50-53, 333.2. Chapter 
229, Code of Iowa, does not permit the county attorney to screen 
applications for orders of involuntary h o s p i t a l i z a t i o n p r i o r to 
the time of f i l i n g with the clerk of court. The Code of Iowa does 
not charge the county attorney with the duty of presenting evidence 
i n support of the involuntary commitment of a substance abuser. 
(Fortney to Wickey, Assistant "Woodbury County Attorney, 6/8/79) 
#79-6-6 0 0 . 

June 8, 1979 

Mr. Gene A. Wickey 
Assistant Woodbury County Attorney 
Third Floor, Court House 
Sioux City, Iowa 51101 

Dear Mr. Wickey: 

You inquired whether Chapter 229, Code of Iowa, allows the 
county attorney or h i s or her a s s i s t a n t to screen applications 
for orders of involuntary h o s p i t a l i z a t i o n . p r i o r to the time of 
f i l i n g with the cle r k of court. I t i s our opinion that such 
screening i s not permitted by the Code. 

You further inquired whether the county attorney or h i s or 
her a s s i s t a n t i s charged with the duty of presenting the evidence 
i n support of the involuntary commitment of a substance abuser 
under §§ 229.50-53, Code of Iowa. I t i s our opinion that the Code 
does not charge the county attorney with t h i s duty. 

I. 

Beginning with § 229.6, the Code sets f o r t h the procedural 
steps to be followed i n processing an a p p l i c a t i o n for involuntary 
h o s p i t a l i z a t i o n of an i n d i v i d u a l alleged to be se r i o u s l y mentally 
impaired. The Code further s p e c i f i e s which i n d i v i d u a l s or 
o f f i c i a l s are charged with r e s p o n s i b i l i t i e s at various points i n 
the process. The procedure as outlined i n the Code does not 
contemplate the screening of applications by the county attorney 
p r i o r to f i l i n g with the cle r k of court. 

A proceeding for involuntary h o s p i t a l i z a t i o n begins with the 
f i l i n g of a v e r i f i e d a p p l i c a t i o n with the c l e r k of court. See 
§ 229.6, Code of Iowa. The cle r k i s charged with r e s p o n s i b i l i t y 
for a s s i s t i n g an i n d i v i d u a l with completion of the a p p l i c a t i o n . 
The only d i s c r e t i o n conferred on the clerk by § 229.6 i s the 
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authority to determine whether information of a corroborative 
nature should be obtained by the cl e r k and reduced to w r i t i n g i n 
order to supplement the information contained i n the a p p l i c a t i o n . 
I t should be noted that t h i s d i s c r e t i o n does not extend to a 
decision by the clerk as to whether an a p p l i c a t i o n should be f i l e d . 
At t h i s point i n the process, the county attorney hasno r o l e . 

Once an a p p l i c a t i o n i s f i l e d , § 229.7, Code of Iowa, requires 
the c l e r k to docket the a p p l i c a t i o n and immediately n o t i f y a 
d i s t r i c t court judge of the f i l i n g . The judge i s charged with 
reviewing the ap p l i c a t i o n , but, to the extent that t h i s i s a 
screening process, the screening i s l i m i t e d to a review of the 
application's form, not substance. Following t h i s review by the 
judge, the a p p l i c a t i o n i s forwarded by the cler k , with appropriate 
notices, to the s h e r i f f f o r s e r v i c e upon the respondent. 

The f i r s t involvement of the county attorney comes a f t e r the 
f i l i n g of the a p p l i c a t i o n . Section 229.8,, Code of Iowa, states that 
"as soon as p r a c t i c a b l e a f t e r the f i l i n g of an a p p l i c a t i o n for 
involuntary h o s p i t a l i s a t i o n , the court s h a l l : . . . (2) Cause 
copies of the a p p l i c a t i o n and supporting documentation to be sent 
to the county attorney or his or her attorney-designate for review." 
P r i o r to presenting "evidence i n support of the contentions made 
i n the a p p l i c a t i o n " at the time of the hearing, as required by 
§ 229.12, Code of Iowa, the county attorney i s given no responsi
b i l i t y f o r taking action i n the h o s p i t a l i z a t i o n process. The Code 
confers no screening function on the county attorney, i n the sense 
that he or she has no d i s c r e t i o n as to whether an a p p l i c a t i o n i s 
f i l e d or whether the process goes forward. 

I I . 

Sections 229.50-53, Code of Iowa/establish a procedures whereby 
a substance abuser may be i n v o l u n t a r i l y committed for treatment. 
A hearing procedure i s provided, but the Code f a i l s to specify 
who i s responsible f o r presenting evidence i n support of the 
p e t i t i o n f o r involuntary commitment. When §§ 229.50-53 are 
compared to the sections of Chapter 229 dealing with involuntary 
h o s p i t a l i z a t i o n of in d i v i d u a l s alleged to be ser i o u s l y mentally 
impaired, i t can be seen that separate procedures have been 
established to accommodate the two categories. The f a i l u r e to 
charge the county attorney with r e s p o n s i b i l i t y under §§ 229.50-53 
would seem to be but one of a series of d i s t i n c t i o n s between the 
two proceedings. To that extent, i t can be presumed to be 
i n t e n t i o n a l , rather than an oversight. 

1 
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Chapter 229, Code of Iowa, establishes procedures whereby 
society can require c e r t a i n i n d i v i d u a l s , s u f f e r i n g from c e r t a i n 
defined conditions, to obtain treatment i f they w i l l not, or 
cannot, do so v o l u n t a r i l y . The chapter addresses the problems 
of two categories of people: f i r s t , i ndividuals alleged to be 
seriou s l y mentally impaired; and second, in d i v i d u a l s alleged to 
be substance abusers. In dealing with these two categories, the 
Legislature established two separate procedures. With one minor 
exceptionl, the two procedures are independent of one another and 
do not adopt the other's processes. As a r e s u l t , i t would be 
inc o r r e c t to i n f e r that the r e s p o n s i b i l i t i e s of the county attorney 
i n a proceeding regarding an i n d i v i d u a l who i s serio u s l y mentally 
impaired are to be c a r r i e d over to a proceeding regarding an 
i n d i v i d u a l who i s a substance abuser. 

Section 229.12, Code of Iowa, requires that the county attorney 
present the evidence i n support of the a p p l i c a t i o n for an order of 
involuntary h o s p i t a l i z a t i o n ; that the respondent has a r i g h t to be 
present during the hearing; that the respondent be afforded the 
r i g h t to t e s t i f y , as well as to present and cross-examine witnesses; 
and that the public be excluded from the proceedings. In contrast, 
§ 229.52 confers on a respondent who i s alleged to be a substance 
abuser a more li m i t e d r i g h t to be present at the hearing. The 
alleged substance abuser can be t o t a l l y excluded from the hearing 
i f being present would be i n j u r i o u s to the respondent. Furthermore, 
a proceeding under § 229.52 takes place i n open court, with no 
provision made for excluding the p u b l i c . 

In other ways, §§ 229.12 and 229.52 employ i d e n t i c a l procedures 
and standards. Both proceedings allow the court to consider a l l 
relevant evidence and to base a f i n d i n g on clear and convincing 
evidence". In both proceedings the respondent i s afforded the r i g h t 
to counsel, such counsel to be employed at court expense i f the 
respondent i s unable to a f f o r d an attorney. See §§ 229.8 and 
229.52 (6) . . 

A comparison of proceedings under § 229.12, Code of Iowa, with 
those under § 229.52, Code of Iowa, demonstrates that the Legislature 

1. Section 229.51(3) states i n part that " i f a j u d i c i a l 
h o s p i t a l i z a t i o n referee has been appointed under Section 
229.21 for the county i n which the p e t i t i o n i s f i l e d , the 
c l e r k of the d i s t r i c t court s h a l l immediately n o t i f y the 
referee of the f i l i n g of the p e t i t i o n and the referee s h a l l 
thereupon discharge a l l of the duties imposed upon judges 
of the d i s t r i c t court by t h i s d i v i s i o n , except the duty to 
hear appeals f i l e d under subsection 2 of Section 229.52." 
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devised d i f f e r i n g methods of handling i n d i v i d u a l s alleged to be 
ser i o u s l y mentally impaired and those alleged to be substance 
abusers. I t therefore cannot be i n f e r r e d that the omission of 
a r o l e for the county attorney was unintentional. Section 229.52, 
Code of Iowa, imposes no duty on the county attorney to present 
the evidence i n support of a p e t i t i o n f i l e d under § 229.51, Code 
of Iowa^ and i t would appear that a p e t i t i o n e r under § 229.51 may 
eit h e r appear pro se or obtain priva t e counsel to present evidence 
i n support of the p e t i t i o n . 

Yours t r u l y , 

David Fortney 
Assistant Attorney General 

TJM:SCR:DF/jam 

2. The general duties of the county attorney as set fo r t h 
i n § 336.2, Code of Iowa, do not encompass presentations of 
evidence i n support of a § 229.51 p e t i t i o n . 



COUNTIES: Incompatibility of Offices --Chapter 173, Sections 
332.3 (23), 336.2 (7), 347.13, 347.14 (13) and 347.27, the Code, 
1979. A member of a board of supervisors may not simultaneously 
be a member of a county h o ^ i t a l board or a county f a i r board. 
A member of a board of supervisors may be a member of the State 
F a i r Bo ard. The doctrine of inco m p a t i b i l i t y of o f f i c e s i s not 
an obstacle to an assistant county attorney representing a l o c a l 
school d i s t r i c t , but such representation may r a i s e several 
e t h i c a l problems under the Code of Professional R e s p o n s i b i l i t y . 
(Appel and Blumberg to Arends, Assistant Humboldt County Attorney, 
6/8/79) #79-6-5 

June 8, 1979 
Mr. Marc .D. Arends 
Assistant Humboldt County Attorney 
520 Sumner Avenue 
P.O. Box 672 
Humboldt, Iowa 50543 

Dear Mr. Arends: 

You have requested an o f f i c i a l opinion on the. following 
q u e s t i o n s : 

1. Whether a member of the Board of 
supervisors can simultaneously occupy posi-~ 
tions on the County Hospital Board, County 
F a i r Board or State F a i r Board. 

2. Whether a part-time assistant 
county attorney can also represent the 
l o c a l school d i s t r i c t . 

We recently issued an opinion, No» 791r-4-4, holding 
that a member of a board of supervisors could not simultaneously-
occupy a p o s i t i o n on the county f a i r board. The. reasoning i n 
that opinion i s applicable here to a member of the board of 
supervisors simultaneously occupying a p o s i t i o n on the county 
ho s p i t a l board. Section 347 .13 , the. Code, 1979, provides that 
the h o s p i t a l board s h a l l submit an annual report to the. board 
of supervisors. Section 347.27 provides that the board of 
supervisors may authorize revenue bonds fo r county h o s p i t a l s 
"after i t has been determined by the board of hos p i t a l trustees 
to be advisable. . . . " Finally;, pursuant to § 3 3 2 . 3 C23L, the 
board of supervisors can e s t a b l i s h a county- ambulance, service, 
while § 3 4 7 . 1 4 (13). permits the ho s p i t a l trustees- to operate 
.ambulances. 
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These facts appear to f a l l within the confines of the 
two leading Iowa cases on the common law doctrine of incom
p a t i b i l i t y of o f f i c e s : State ex r e l . Crawford v. Anderson, 
155 Iowa 271, 273, 136 N.W. 128 (1912), and State ex r e l . 
LeBuhn v. White, 257 Iowa 660, 133 N.W. 2d 903 (1965). These 
cases apply to o f f i c e s and o f f i c e r s , not to mere employees. See, 
63 Am. Jur. 2d Public O f f i c e r s and Employees §64 (1972). We 
f i n d not only a supervisory power of one p o s i t i o n over the other, 
but we also believe that i t i s against the public i n t e r e s t to 
have the same person occupy both positions. 

A d i f f e r e n t r e s u l t i s reached for the State F a i r Board. 
A reading of Chapter 173 of the Code, 1979, does not reveal any 
i n t e r a c t i o n between a f a i r board member and a supervisor. Nor 
i s there any i n d i c a t i o n of the same when reading Chapter 332. 
We do not f i n d any i n c o m p a t i b i l i t y between membership on the 
State F a i r Board ami a county board of supervisors. 

I t should be noted that the Legislature responded to the 
e a r l i e x i n c o m p a t i b i l i t y opinion of t h i s o f f i c e dealing with 
memberships on boards of supervisors and boards of health by 
passing H. F. 647 which provides, i n relevant part: 

A county supervisor who before May 1, 
1979, accepted an appointment to any 
appointive board, commission, or com
mittee of t h i s state or a p o l i t i c a l 
subdivision of t h i s state may continue 
to hold the o f f i c e of the county 
supervisor and membership on the board, 
commission, or committee u n t i l the ex
p i r a t i o n of h i s or her term as county 
supervisor or J u l y 1, 1981, whichever 
occurs f i r s t . 

Since the Legislature has the power to modify the common 
law by statute, t h i s b i l l , i f signed into law by the Governor, 
may w e l l l i m i t the impact of t h i s opinion for dual o f f i c e holders. 
Even i f the b i l l becomes law, however, i t would not apply to 
supervisors who a f t e r May 1, 1979 accept an incompatible o f f i c e . 
To t h i s extent, the common law w i l l r e t a i n i t s v i t a l i t y notwith
standing the prospect of the statutory modification. 

Your second question i s whether a part-time county attorney 
can also represent a l o c a l school d i s t r i c t . In order to invoke 
the common law i n c o m p a t i b i l i t y doctrine, the person must hold two 
public o f f i c e s . See 63 Am. Jur. 2d Public O f f i c e r s and Employees, 
§64 (1972). I t does not apply where the person holds one o f f i c e 
and i s merely employed by another body, 1967 OAG 257 (state rep
resentative may be employed as c o l l e c t o r of i n s t i t u t i o n a l accounts 
since l a t t e r p o s i t i o n i s not a p u b l i c o f f i c e . ) The Iowa Supreme 
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Court has held that i n order to hold an o f f i c e , the p o s i t i o n must 
1) be created by Constitution or the Legislature or through auth
o r i t y conferred by the Legislature, 2) exercise a portion of the 
sovereign power of government, 3) must have duties and powers 
defined, d i r e c t l y or impliedly, by the Legislature or through 
l e g i s l a t i v e authority, 4) have duties that must be performed i n 
dependently and without control of a superior power other than 
the law, and 5) must have permanence and continuity, and not be 
only temporary and occasional. State v. Taylor, 260 Iowa 634, 
144 N.W. 2d 289, 292 (1967), Hutton v. State, 2~35 Iowa 52, 16 N.W. 
2d 18, 19 (1947). ; : 

We do not believe representation of a l o c a l school board 
by an attorney i s s u f f i c i e n t to make an attorney an o f f i c e holder. 
Section 279.37, Code of Iowa, 1979, allows school d i s t r i c t s to 
"employ" counsel i n l e g a l actions by or against any school o f f i c e r 
to enforce any provision of law. But i t seems clear that by rep-
resanting school, o f f i c i a l s , the attorney i s not exercising any 
sovereign authority. The attorney must generally adhere to the 
wishes of the c l i e n t , and may be discharged whenever the c l i e n t 
so decides. 

However, we do note that a lawyer may encounter severe and 
possibly insurmountable e t h i c a l problems by representing both 
the county and l o c a l school board. See DR-504 (c) and (d), Iowa 
Code of Professional Responsibility. Whether such a c o n f l i c t 
exists w i l l depend on the facts and circumstances of each indiv 
idual case. In close cases, the lawyer should decline dual rep
resentation i n order to prevent even the appearance of improp
r i e t y . See DR 9-101. 

uly yours, 

BRENT R. APPEL 
F i r s t Assistant Attorney General 

^LARRY^BLUMBERG 
Assistant Attorney General 

BA:LB:s 



APPLICATION OF SECTION 334.13 TO LOSS OF COUNTY TREASURER'S FUND: 
Sections 64.2, 64.10, 334.13-26, Code of Iowa, 1979. Losses from 
robbery i n a county treasurer's o f f i c e i n excess of the amount of 
the treasurer's bond of $25,000 are covered by §334.13. Losses 
less than $25,000 not covered by insurance are to be recovered 
from the treasurer's surety or borne by the county. (Hagen to 
Johnson, State Auditor, 6/8/79) #79-6-4 CL) 

June 8, 1979 

Richard D. Johnson, CPA 
Auditor of State 
L O C A L 

Dear Mr. Johnson: 

You have requested an opinion of the Attorney General 
concerning the a p p l i c a b i l i t y of Chapter 334.13, Code of Iowa, 
1979, to losses i n a county treasurer's o f f i c e due to robbery 
and pose the following s p e c i f i c questions for our considera
t i o n : 

1. Do the provisions of §334.13 apply where funds 
i n the l e g a l custody of the county treasurer 
are l o s t through a robbery, and the loss exceeds 
the insurance coverage c a r r i e d by the treasurer? 

2. Are there any other Code sections which would 
i d e n t i f y how this loss should be al l o c a t e d to 
the appropriate taxing bodies? 

Your questions were ra i s e d because of a robbery i n the 
Appanoose County Treasurer's O f f i c e which resulted i n a loss of 
$23,189. The county was insured to the extent of $8,000 which 
resulted i n a net loss of $15,189. You stated that i n your 
judgment "the treasurer was carrying an excessive cash balance." 
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Your f i r s t question focuses on §334.13 which provides: 

334.13 Losses. A l l losses of funds i n the 
l e g a l custody of a county treasurer, r e
s u l t i n g from any act of omission or commission 
for which the said treasurer i s l e g a l l y r e-
sponsible, except losses to the amount of the 
treasurer's bond, and except losses which are 
or may be occasioned by depositing said funds i n 
authorized depositories, s h a l l be replaced by the 
several counties of the state as hereinafter 
directed. 

I t i s our opinion that t h i s section does provide f o r 
replacement of funds i n the l e g a l custody of a county treasurer 
which are l o s t because of an act of omission or commission f o r 
which the treasurer i s l e g a l l y responsible but only i n an amount 
which i s i n excess of the treasurer's bond of $25,000 required 
by §64.10. Thus, the loss from robbery i n the Appanoose County 
Treasurer's O f f i c e i s not to be replaced under the procedures of 
§§334*13 to 26. I f a loss occurs which i s above $25,000 and 
which i s due to acts of omission or commission by the treasurer, 
§334.13 would apply and such a loss would be spread among counties. 

Our conclusion i s based on the exception i n the statute 
which covers " A l l losses . . . except losses to the amount of the 
treasurer's bond . . ." [Emphasis supplied]. Inasmuch as "a pro
v i s o or exemption i n any statute i n derogation of i t s general 
enacting clause must be s t r i c t l y construed", Palmer v. State 
Board of Assessment and Review, 226 Iowa 92, 94, 283 N.W. 415, 
416 (1939).we conclude that loss up to the amount of the bond i s to 
be borne by the county. A previous opinion of t h i s o f f i c e con
cluded that i t was the intention of the Legislature i n the adoption 
of the statute that losses less than the amount of the bond are to 
be borne by the county as a loss "that would not be too great a 
l o c a l burden." Op. Atty. Gen., 1959, p. 187, 188. See also Op. 
Atty. Gen., 1934, p. 100 and p. 324. 

However, i f the treasurer was not exercising " a l l reason
able diligence and care i n the preservation and lawful disposal 
of a l l money . . .", §64.2, the treasurer and her surety may be 
l i a b l e for the loss i n excess of the insurance coverage. On the other 
hand i t has been held that i f a treasurer has exercised "reasonable 
diligence and care" as required by §64.2, the treasurer " i s not 
l i a b l e on h i s bond f o r any loss of the money occurring by t h e f t or 
casualty." Rose v. Hatch, 5 Iowa 149, 150 (1857). 
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It i s our conclusion that §334.13 covers " a l l losses of 
funds" experienced by a county treasurer's o f f i c e "except losses 
to the amount of the treasurer's bond". 

Thus, without any conclusions by t h i s o f f i c e as to the 
acts or omissions on the part of anyone, we are of the opinion 
that the f i r s t step i s to seek recovery for the loss from the 
Appanoose County Treasurer's surety. I f i t i s determined that 
neither the treasurer nor anyone else f a i l e d to exercise due care 
i n performance of t h e i r o f f i c i a l duties, we know of no provision 
i n the Iowa Code which w i l l permit the burden of uninsured loss of 
$15,189 due to robbery to be shared with other taxing u n i t s . 

A s s i s t a n t Attorney General 

HOH:sh 



MUNICIPALITIES: C i v i l Service — Section 400.11, the Code, 
1979. Preference s h a l l be given to those on e l i g i b i l i t y 
l i s t s f o r temporary service. (Blumberg to Walter, State 
Representative, 6/7/79) #79-6-3CL) 

June 7, 1979 

The Honorable Craig D. Walter 
State Representative 
LOCAL 

Dear Representative Walter: 

We have your opinion request of A p r i l 9, 1979, 
in which you seek a c l a r i f i c a t i o n of §4 00.11, the Code, 
1979. S p e c i f i c a l l y , you ask whether temporary appointments 
must be made from the c e r t i f i e d e l i g i b l e l i s t s to f i l l 
p ositions i n the absence of the regular person due to 
vacation or extended sick leave. 

Section 4 00.11 provides i n pertinent part: 

The commission s h a l l within ninety days 
a f t e r the beginning of each competitive 
examination f o r o r i g i n a l appointment, or 
for promotion, c e r t i f y to the c i t y council 
a l i s t of the names of the ten persons 
who q u a l i f y with the highest standing as 
a r e s u l t of each examination for the 
po s i t i o n they seek to f i l l , or such 
number as may have q u a l i f i e d i f les s than 
ten, i n the order of t h e i r standing, and 
a l l newly created o f f i c e s or other vacan- . 
ci e s i n positions under c i v i l service 
which s h a l l occur before the beginning 
of the next examination for such positions 
s h a l l be f i l l e d from said l i s t s , or from 
the preferred l i s t e x i s t i n g as provided 
for i n case of diminution of employees, 
within t h i r t y days. I f a t i e occurs i n 
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the examination scores which would q u a l i f y 
persons for the tenth p o s i t i o n on the l i s t , 
the l i s t of the names of the persons who 
q u a l i f y with the highest standing as a 
r e s u l t of each examination s h a l l include 
a l l persons who q u a l i f y for the tenth 
p o s i t i o n . Preference for temporary 
service i n c i v i l service positions s h a l l 
be given those on such l i s t s . 

When there i s no such preferred l i s t 
or c e r t i f i e d e l e g i b l e l i s t , or when the 
e l i g i b l e l i s t s h a l l be exhausted, the 
person or body having the appointing 
power may temporarily f i l l a newly created 
o f f i c e or other vacancy only u n t i l an 
examination can be held and the names of 
q u a l i f i e d persons be c e r t i f i e d by the 
commission, and such temporary appointments 
are hereby l i m i t e d to ninety days f o r any 
one person i n the same vacancy, but such 
l i m i t a t i o n s h a l l not apply to persons 
temporarily acting i n positions r e g u l a r l y 
held by another. Any person temporarily 
f i l l i n g a vacancy i n a po s i t i o n of higher 
grade for twenty days or more, s h a l l receive 
the salary paid i n such higher grade. 
[Emphasis added] 

This section, by i t s wording, appears to contemplate two types 
of temporary se r v i c e . The f i r s t i s to f i l l a vacancy or a 
new p o s i t i o n when there i s no current e l i g i b l e l i s t . The 
second applies to persons temporarily acting i n positions 
r e g u l a r l y held by another. Your facts f a l l within the l a t t e r . 

The emphasized portion of the above-quoted section 
i s applicable to your question. When r e f e r r i n g to vacancies 
or new o f f i c e s , the statute speaks of "temporary appointments". 
When r e f e r r i n g to a s i t u a t i o n such as contemplated by your fa c t s , 
the statute speaks of "temporarily acting". However, the l a s t 
sentence of the f i r s t paragraph of §400.11 provides f o r "temporary 
service". We believe that the Legislature intended, by that 
sentence, that preference s h a l l be given to persons on the e l i g i 
b i l i t y l i s t s , i f any e x i s t , for a l l temporary service. No distinction i s • 
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made i n the sentence between the two types of temporary 
service. 

Accordingly, we are of the opinion that where an 
i n d i v i d u a l i s on vacation or an extended sick leave, prefer
ence must be given to those on the applicable e l i g i b i l i t y 
l i s t , i f any e x i s t s , for temporarily acting i n such a p o s i t i o n . 

Very t r u l y yours, 

LMBrpml 



COUNTIES: Commission on Veteran A f f a i r s . Iowa Const, a r t . I l l , 
§39A; The Code 1979, §§250.7,•250.9, 250.12, 250.13, 332.3(6). 
A county board of super v i s o r s may reorga n i z e the p r o v i s i o n of 
c l e r i c a l s e r v i c e s to the Commission on Veterans A f f a i r s without 
v i o l a t i n g §250.12, f o r b i d d i n g p l a c i n g the a d m i n i s t r a t i o n of 
commission duties under any other county agency. (Cosson to 
Allb a u g h , Chairman, Iowa Commission of Veterans A f f a i r s , 7/27/79) 
#79-7-32 CI^S 

J u l y 27, 1979 

Mr. Warren K. A l l b a u g h 
Chairman 
Iowa Commission of Veterans A f f a i r s 
S t a t e C a p i t o l 
Des Moines, Iowa 50319 
L O C A L 

Dear Mr. A l l b a u g h : 

You have asked f o r our o p i n i o n c o n c e r n i n g c e r t a i n a c t i o n s 
taken by the S c o t t County Board of S u p e r v i s o r s a f f e c t i n g the 
S c o t t County Commission on Veteran A f f a i r s . 

On A p r i l 5, 1979, the S c o t t County Board o f S u p e r v i s o r s 
adopted a r e s o l u t i o n r e a d i n g i n p a r t as f o l l o w s : 

WHEREAS, the Board o f S u p e r v i s o r s i s i n 
r e c e i p t o f recommendations from the Board 
o f S o c i a l Welfare t o e s t a b l i s h a Human 
Resources Center by combining the o f f i c e s 
o f General R e l i e f and I n s t i t u t i o n a l P l a c e 
ment and c o o r d i n a t i n g the o f f i c e o f Veterans 
A f f a i r s . . . 

* * * 
THEREFORE, BE IT RESOLVED, t h a t the 

Board o f S u p e r v i s o r s hereby approves and 
e s t a b l i s h e s s a i d Human Resources Center... 

* * * 
AND BE IT FURTHER RESOLVED, t h a t the 

Chairman o f the Board of S u p e r v i s o r s i s 
hereby a u t h o r i z e d to s i g n p e r t i n e n t 
correspondence t o a f f e c t e d employees o f 
the r e o r g a n i z a t i o n r e s u l t i n g from the 
c r e a t i o n o f the Human Resources Center. 
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The r e s o l u t i o n a l s o e s t a b l i s h e d a p o s i t i o n of Human Resources 
D i r e c t o r and appointed a person to f i l l t h at p o s i t i o n . 

This r e s o l u t i o n was based upon a study conducted by the Board 
of S o c i a l Welfare o f Scot t County undertaken to determine i f admini
s t r a t i v e costs f o r d e l i v e r i n g d i r e c t a s s i s t a n c e to the poor could 
be reduced. The study recognized that The Code (§250.12) pro
h i b i t e d a county from p l a c i n g the a d m i n i s t r a t i o n of the d u t i e s of 
the county commission or veterans a f f a i r s under any other county 
agency. However, i n c l u d e d i n _ t h e s p e c i f i c recommendations of the 
study was a prop o s a l to e l i m i n a t e the p o s i t i o n of c l e r k - t y p i s t 
a ttached to the Commission of Veteran's A f f a i r s and to pro v i d e 
r e c e p t i o n and c l e r i c a l s e r v i c e s through a pool arrangement of person
n e l r e s p o n s i b l e to the Human Resources D i r e c t o r . The p o s i t i o n of 
Veterans A f f a i r s S e c r e t a r y , a person who "would handle and be 
r e s p o n s i b l e f o r a l l areas r e l a t i n g to e l i g i b l e v e t e r a n s , " was not 
a f f e c t e d by the r e o r g a n i z a t i o n . 

As a general matter, a county board of su p e r v i s o r s has consider
able a u t h o r i t y w i t h respect to the a d m i n i s t r a t i o n of county s e r v i c e 
programs. S e c t i o n 332.3(6) a u t h o r i z e s the board "to represent 
i t s county and have the care and management of the p r o p e r t y and 
business thereof where no other p r o v i s i o n i s made." A l s o r e l e v a n t 
i s the County Home Rule Amendment, Iowa Const, a r t . I l l , §39A, 
which provides i n p e r t i n e n t p a r t as f o l l o w s : 

Counties . . . are granted home r u l e power 
and a u t h o r i t y , not i n c o n s i s t e n t w i t h the 
laws of the general assembly, to determine 
t h e i r l o c a l a f f a i r s and government. . . . 

The p r o p o s i t i o n or r u l e of law tha t a 
county . . . possesses and can e x e r c i s e only 
those powers granted i n express words i s not 
a p a r t of the law of t h i s s t a t e . 

Of course, i t i s p l a i n t h a t §332.3(6) and the Home Rule Amendment 
grant a u t h o r i t y only to the extent i t s e x e r c i s e i s not i n c o n s i s t e n t 
w i t h a s p e c i f i c s t a t u t e . 

With respect to the Commission on Veterans A f f a i r s , §250.12, 
The Code 1979, s p e c i f i c a l l y provides as f o l l o w s : 

I t s h a l l be u n l a w f u l f o r any county board of 
sup e r v i s o r s or any county commission of v e t e r a n 
a f f a i r s t o p l a c e the a d m i n i s t r a t i o n of the 
duties of the county commission of veter a n 
a f f a i r s under any other agency of any county. . . . 
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Thus, your p r e c i s e question i s whether the replacement of 
the c l e r k - t y p i s t by a pool arrangement f o r p r o v i d i n g c l e r i c a l 
s e r v i c e to the commission and i t s s e c r e t a r y i s i n c o n s i s t e n t w i t h 
§250.12. In our o p i n i o n , i t i s not. 

The key phrase i n §250.12 i s " a d m i n i s t r a t i o n of the du t i e s 
of the county commission of veterans a f f a i r s . " The term " a d m i n i s t e r " 
i s defined by Webster as f o l l o w s : "to manage or d i r e c t (the a f f a i r s 
of a government, i n s t i t u t i o n , e t c ) ; " The d u t i e s of the commission 
i n c l u d e determination of e l i g i b i l i t y f o r b e n e f i t s (§250.7), c e r t i 
f i c a t i o n of persons e l i g i b l e f o r b e n e f i t s to the board of su p e r v i s o r s 
(§250.9) and the p r o v i s i o n of b u r i a l expenses f o r honorably discharged 
veterans who di e d without l e a v i n g s u f f i c i e n t means to defray such 
expenses (§250.13). I t does not appear that the r e s o l u t i o n of the 
Board of Supervisors attempts to i n t e r f e r e i n the management or 
d i r e c t i o n of these d u t i e s . In p a r t i c u l a r , a c l e r k - t y p i s t would 
e x e r c i s e m i n i s t e r i a l r a t h e r than managerial f u n c t i o n s and the sub
s t i t u t e arrangement provided does not appear t o i n v o l v e the 
" a d m i n i s t r a t i o n " of commission d u t i e s . 

Two p r i o r opinions of the Attorney General should a l s o be noted. 
I t has been h e l d that §250.12 p r o h i b i t e d bestowing the duties of 
the s o l d i e r ' s r e l i e f commission (as i t was then c a l l e d ) upon the 
d i r e c t o r of s o c i a l w e l f a r e . 1964 Op.Att'yGen. 130. However, i t 
was subsequently concluded that the executive d i r e c t o r of a county 
poor fund c o u l d a l s o serve, w i t h the approval of the commission 
on veterans a f f a i r s , as se c r e t a r y to the commission. 1968 
Op.Att'yGen. 908. Although the r a t i o n a l e f o r these opinions i s 
not e l a b o r a t e , the common thread appears to be tha t §250.12 r e q u i r e s 
the commission on veterans a f f a i r s to maintain at l e a s t i n d i r e c t 
c o n t r o l over the performance of i t s s t a t u t o r y d u t i e s . Thus, w h i l e 
i t does not appear that the c l e r k - t y p i s t p o s i t i o n e l i m i n a t e d i n the 
r e o r g a n i z a t i o n a f f e c t e d a d m i n i s t r a t i o n of veterans a f f a i r s , were 
the board of sup e r v i s o r s to consider d e l e g a t i n g a u t h o r i t y to the 
Human Resources D i r e c t o r to h i r e and f i r e the .secretary to the 
commission (who apparently i s i n v o l v e d i n a d m i n i s t r a t i o n ) without 
the approval of the commission, a r a t h e r different.'.question would 
be presented. 

S i n c e r e l y , 

George Cosson 1 y 

A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: A u d i o l o g i s t s -- §§147.151, 
154A.1 and 154A.19, The Code 1979. Licensed a u d i o l o g i s t s 
cannot dispense hearing aids without the a d d i t i o n a l l i c e n s e 
to dispense hearing aids r e q u i r e d by Chapter 154A. They may, 
however, determine the need f o r and the use of hearing a i d s , 
and may loan them without remuneration. (Mueller to Ver Hoef, 
Chairperson Board of Speech Pathology and Audiology, 7/27/79) 

Mr. N e i l Ver Hoef 
Chairperson 
Board of Speech Pathology 

and Audiology 
Lucas State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. Ver Hoef: 

You r e c e n t l y requested an o p i n i o n o f the Attorney 
General concerning the f o l l o w i n g q u e s t i o n : "May an 
a u d i o l o g i s t l i c e n s e d under the p r o v i s i o n s o f S e c t i o n 
147.151 of the Code dispense a hearing a i d ? " 

S e c t i o n 147.151(3), Code of Iowa (1979) defines 
an " a u d i o l o g i s t " as "a person who engages i n the 
p r a c t i c e of audiology". The " p r a c t i c e of audiology" 
i s d efined i n §147 .151 (5) as meaning: 

the a p p l i c a t i o n o f p r i n c i p l e s , methods, 
and procedures f o r measurement, t e s t i n g , 
e v a l u a t i o n , p r e d i c t i o n , c o n s u l t a t i o n , 
counseling, i n s t r u c t i o n , h a b i l i t a t i o n , 
o r remediation r e l a t e d to h e a r i n g and 
d i s o r d e r s of h e a r i n g and a s s o c i a t e d 
communication d i s o r d e r s f o r the purpose 
of nonmedically e v a l u a t i n g , i d e n t i f y i n g , 
p r e venting, a m e l i o r a t i n g , modifying, or 
remediating such d i s o r d e r s and c o n d i t i o n s 
i n i n d i v i d u a l s or groups o f i n d i v i d u a l s , 
i n c l u d i n g the determination and use of 
appropriate a m p l i f i c a t i o n . [Emphasis 

#79-7-31IU) 

J u l y 27, 1979 
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C l e a r l y t h i s language i n d i c a t e s that the l e g i s l a t u r e 
contemplated the need f o r a u d i o l o g i s t s to determine and 
use h e a r i n g a i d s as w e l l as other a m p l i f i c a t i o n equipment 
i n the e v a l u a t i o n and r e h a b i l i t a t i o n of h e a r i n g d i s o r d e r s . 
However, i t i s our o p i n i o n t h a t l i c e n s e d a u d i o l o g i s t s 
cannot dispense hearing aids without a c q u i r i n g the l i c e n s e 
r e q u i r e d by Chapter 154A, Code of Iowa (1979) . 

S e c t i o n 154A.1(6), Code of Iowa (1979), which i s 
e n t i t l e d "Hearing A i d De a l e r s , " defines "dispense" or 
" s e l l " as "a t r a n s f e r of t i t l e or of the r i g h t to use 
by l e a s e , bailment, or any other means, but excludes 
. . . the temporary, c h a r i t a b l e loan or e d u c a t i o n a l 
loan of a h e a r i n g a i d without remuneration." Therefore, 
"dispense," which i s interchangeable w i t h the word " s e l l " 
as d e f i n e d i n the Code, has to do w i t h the r e t a i l aspects 
of h e a r i n g a i d d i s t r i b u t i o n . The l e g i s l a t u r e omitted from 
s e c t i o n 147.151(5) the word "dispense" when d e f i n i n g the 
p r a c t i c e of audiology, i n d i c a t i n g an i n t e n t to keep the 
p r a c t i c e of audiology separate from the r e t a i l aspects of 
h e a r i n g a i d d e a l e r s . 

I t should be noted, however, that the p r o h i b i t i o n 
a gainst a u d i o l o g i s t s d i s p e n s i n g hearing a i d s does not bar 
them from u s i n g or determining the need f o r he a r i n g aids 
w h i l e c o r r e c t i n g and remedying h e a r i n g d i s o r d e r s . A l s o , 
"the temporary, c h a r i t a b l e l o a n or e d u c a t i o n a l loan o f 
a he a r i n g a i d , without remuneration" i s not d i s p e n s i n g 
w i t h i n the meaning of 154A.1(6). Therefore, the use of 
hearing a i d s remains i n t a c t as a v i a b l e p a r t of the p r a c t i c e 
of audiology and he a r i n g d i s o r d e r r e h a b i l i t a t i o n . 

The above-stated r e s u l t i s f u r t h e r supported by 
S e c t i o n 154A.19 o f the Code: 

This chapter s h a l l not prevent any 
person from engaging i n p r a c t i c e s 
covered by t h i s chapter, provided 
the person, or o r g a n i z a t i o n employing 
the person, does not dispense or s e l l 
h e a r i n g a i d s . 

Thus, the l e g i s l a t u r e recognized the overlap between the 
a u t h o r i t y granted a u d i o l o g i s t s and the p r a c t i c e s of he a r i n g 
a i d d e a l e r s ; and as long as the a u d i o l o g i s t n e i t h e r dispenses 
nor s e l l s h e a r i n g a i d s , as d e f i n e d i n 154A.1, the l i c e n s e d 
a u d i o l o g i s t can engage i n p r a c t i c e s otherwise r e s e r v e d to 
l i c e n s e d h e a r i n g a i d d e a l e r s . 
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In c o n c l u s i o n , although i t i s our o p i n i o n t h a t 
l i c e n s e d a u d i o l o g i s t s may not dispense or s e l l h e a r i n g 
a i d s , there are many remaining purposes f o r which l i c e n s e d 
a u d i o l o g i s t s can continue to use hearing a i d s . 

S i n c e r e l y yours, 

yames P. M u e l l e r 
A s s i s t a n t Attorney General 

JPM:rcp 



MOTOR VEHICLES: Exceeding speed l i m i t s -- a u t h o r i z e d emergency 
v e h i c l e s . Sections 321.230, 321.1(26), 321.231, 321.285, Code 
of Iowa (1979). A p o l i c e o f f i c e r responding to an emergency c a l l 
may l a w f u l l y exceed the speed l i m i t only when making use of an 
approved a u d i b l e or v i s u a l s i g n a l i n g device. ( M i l l e r to Jochum, 
State R e p r e s e n t a t i v e , 7/26/79) #79-7-30 L^) 

J u l y 26, 1979 

The Honorable Tom Jochum 
State Representative 
2368 Jackson 
Dubuque, Iowa 52001 
Dear Representative Jochum: 

You have requested an o p i n i o n of the Attorney General w i t h 
respect to the f o l l o w i n g question: 

Is i t a v i o l a t i o n of The Code f o r a p o l i c e 
o f f i c e r , responding to a c a l l , to exceed 
the a u t h o r i z e d speed l i m i t without u s i n g 
e i t h e r the v e h i c l e ' s f l a s h i n g l i g h t s or 
s i r e n ? 

S e c t i o n 321.230, Code of Iowa (1979) s t a t e s : 
P u b l i c o f f i c e r s not exempt. The p r o v i 

sions of t h i s chapter a p p l i c a b l e to the 
d r i v e r s o f v e h i c l e s upon the highways s h a l l 
apply to the d r i v e r s of a l l vehicles, owned 
or operated by the Un i t e d S t a t e s , t h i s s t a t e 
or any county, c i t y , d i s t r i c t , or any other 
p o l i t i c a l s u b d i v i s i o n o f the s t a t e , subject 
to such s p e c i f i c exceptions as are set f o r t h 
i n t h i s chapter w i t h reference to a u t h o r i z e d 
emergency v e h i c l e s . 

A p o l i c e v e h i c l e i s i n c l u d e d i n the d e f i n i t i o n of an a u t h o r i z e d 
emergency v e h i c l e . §321.1(26, Code of Iovra (1979). 

The s p e c i f i c exceptions to Chapter 321 r e f e r r e d to above 
are set out i n §321.231, Code of Iowa (1979), which s t a t e s , i n 
p e r t i n e n t p a r t : 
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Au t h o r i z e d emergency v e h i c l e s . 
1. The d r i v e r of an a u t h o r i z e d emergency 
v e h i c l e , when responding to an emergency c a l l 
or when i n the p u r s u i t of an a c t u a l or suspec
ted p e r p e t r a t o r of a f e l o n y or i n response to 
an i n c i d e n t dangerous to the p u b l i c or when 
responding to but not upon r e t u r n i n g from a 
f i r e alarm, may e x e r c i s e the p r i v i l e g e s s et 
" f o r t h i n t h i s s e c t i o n . 

* * * 
3. The d r i v e r of a f i r e department v e h i c l e , 
p o l i c e v e h i c l e or ambulance may: 

* * * 
b. Exceed the maximum speed l i m i t s so long 

as the d r i v e r does not endanger l i f e or property. 
4. The exemptions granted to [a] . . . p o l i c e 
v e h i c l e or ambulance as provided i n sub s e c t i o n 
3 s h a l l apply only when such v e h i c l e i s making 
use of an a u d i b l e s i g n a l i n g device meeting 
the requirements of §321.433, or a v i s u a l s i g 
n a l i n g device approved by the department 
except that use o f an aud i b l e or v i s u a l s i g 
n a l i n g device s h a l l not be r e q u i r e d when 
e x e r c i s i n g the exemption granted under sub
s e c t i o n 3, paragraph "b" of t h i s s e c t i o n when 
the v e h i c l e i s operated by a peace o f f i c e r , 
p u r s u ing a suspected v i o l a t o r of the speed 
r e s t r i c t i o n s imposed by or pursuant to t h i s 
chapter, f o r the purpose of determining the 
speed of t r a v e l of such suspected v i o l a t o r . 

I t i s , t h e r e f o r e , c l e a r t h a t a p o l i c e v e h i c l e may exceed the speed 
l i m i t when responding to an emergency c a l l , when i n p u r s u i t of 
an a c t u a l or suspected f e l o n , and when responding to an i n c i 
dent dangerous to the p u b l i c , i f and only i f the o f f i c e r i s 
u s i n g e i t h e r an a u d i b l e or v i s u a l s i g n a l i n g device and i f the 
d r i v e r does not endanger l i f e or property. 

In a d d i t i o n , a peace o f f i c e r may a l s o exceed the speed 
l i m i t when i n p u r s u i t of a suspected speeder, i n order to deter
mine the v i o l a t o r ' s a c t u a l speed. Only i n t h i s l i m i t e d s i t u a t i o n , 
p acing a suspected speeder, may a peace o f f i c e r exceed the maxi
mum speed l i m i t without u s i n g an aud i b l e or v i s u a l s i g n a l i n g 
device, so long as l i f e or p r o p e r t y i s not endangered. 

I t i s , t h e r e f o r e , the o p i n i o n of t h i s o f f i c e t h a t a p o l i c e 
o f f i c e r would be i n v i o l a t i o n of §321.285, Code of Iovra (1979), 
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f o r exceeding the speed l i m i t when responding t o an emergency 
c a l l w i t hout u s i n g an a u d i b l e o r v i s u a l s i g n a l i n g d e v i c e . 

Very t r u l y yours, 

S t u a r t D. M i l l e r 
A s s i s t a n t A t t o r n e y General 

ps 



STATE OFFICERS AND EMPLOYEES: A i r l i n e discount coupon 
ownership. §8.13(2), Iowa Code (1979). Where the State 
pays f o r the a i r l i n e t r a v e l o f i t s o f f i c e r s or employees, 
i n c l u d i n g l e g i s l a t o r s , discount coupons r e c e i v e d by the 
o f f i c e r or employee from the a i r l i n e as a r e s u l t o f the 
t r a v e l are the property of the State. (Haskins to 
Halvorson, State Representative, 7/25/79) #79-7-29Ct} 

J u l y 25, 1979 

Mr. Roger A. Halvorson 
State Representative 
P.O. Box 627 
Monona, Iowa 52159 
Dear Representative Halvorson: 

You have asked the o p i n i o n of our o f f i c e as to 
whether the State of Iowa owns discount coupons given 
without charge by commercial a i r l i n e s to t h e i r passengers 
when the passenger i s a s t a t e o f f i c e r or employee t r a v e l i n g 
at s t a t e expense. The discount coupons, we are informed, 
were given by a c e r t a i n a i r l i n e f o r a b r i e f p e r i o d of 
time to recoup l o s s of business to other a i r l i n e s during 
a s t r i k e and a u t h o r i z e d f u r t h e r f l i g h t on the a i r l i n e 
f o r a reduced r a t e . The discount coupons were given 
to passengers a f t e r boarding the plane and were v a l i d 
as to the " h o l d e r , " thus a l l o w i n g t h e i r use by one other 
than the purchaser of the a i r l i n e t i c k e t s . 

The Code p l a i n l y contemplates reimbursement to s t a t e 
employees f o r a u t h o r i z e d t r a v e l on s t a t e b u s i n e s s . See, 
e.g., §§8.13, 18.117, 79.9-79.11, 91A.3(6). See also~2T0 
I.A.C. §1.2(8). 

When the State does undertake to pay the t r a v e l 
expenses of a s t a t e o f f i c e r or employee, i t assumes the 
primary o b l i g a t i o n of payment. Reimbursement f o r t r a v e l 
expenses p r e v i o u s l y i n c u r r e d by a governmental o f f i c e r 
or employee does not v i o l a t e A r t . V I I , §1, Iowa C o n s t i t u 
t i o n , f o r b i d d i n g the State to assume the debts or 
l i a b i l i t i e s of an i n d i v i d u a l . See O.A,G., C l e l a n d to 
Holden, S t a t e Senator, 7/12/79. This i s because the o b l i g a 
t i o n of the State to pay such t r a v e l expenses i s primary 
and not secondary. See i d . In the present s i t u a t i o n , 
w h i l e the coupons may be given p r i o r to a c t u a l reimburse
ment of the s t a t e o f f i c e r or employee by the State and 
a f t e r he or she has i n c u r r e d a p e r s o n a l o b l i g a t i o n to the 
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a i r l i n e f o r h i s or her t i c k e t , i t remains th a t the coupons 
are given only because the o b l i g a t i o n to pay f o r a t i c k e t 
has been i n c u r r e d and t h a t o b l i g a t i o n i s u l t i m a t e l y upon 
the S t a t e . Therefore, the S t a t e owns the coupons, regard
l e s s of whether the State pays f o r the t i c k e t s before or 
a f t e r the coupons are r e c e i v e d by the o f f i c e r or employee. 
The coupons are r e c e i v e d only because of the t r a v e l at 
s t a t e expense and hence i t i s l o g i c a l t h a t the State owns 
them i n any event. I t should be noted that nothing 
d i f f e r e n t i a t e s a s t a t e l e g i s l a t o r from any other s t a t e 
o f f i c e r i n t h i s r e s p e c t . 

On the other hand, i f a s t a t e o f f i c e r or employee i n 
f a c t e l e c t e d to pay f o r h i s or her own a i r f a r e , i . e . d i d 
not submit a voucher f o r a t r a v e l advance or f o r reimburse
ment, even though the t r i p may have been f o r s t a t e business 
and reimbursable, then the discount coupon could p r o p e r l y 
be r e t a i n e d by the o f f i c e r or employee. In sh o r t , the d i s 
count coupon belongs to whomever assumed the o b l i g a t i o n to 
pay f o r the o r i g i n a l f a r e . 

I n sum, then, where the State pays f o r the a i r l i n e 
t r a v e l of one o f i t s o f f i c e r s or employees, i n c l u d i n g a 
l e g i s l a t o r , discount coupons r e c e i v e d by the o f f i c e r or 
employee from the a i r l i n e as a r e s u l t of the t r a v e l are the 
pro p e r t y of the State. In the f i r s t i n s t a n c e , an o f f i c e r 
o r employee of the State whose o r i g i n a l f a r e was reimbursed 
should p l a c e the discount coupons i n the custody of the 
r e s p o n s i b l e s t a t e o f f i c e r of the department against whose 
budget the o r i g i n a l f a r e has been or w i l l be charged. 

Very t r u l y yours, 

Fred M. Haskins 
A s s i s t a n t Attorney General 

FMHrrcp 



STATE OFFICERS AND DEPARTMENTS: C o m p a t i b i l i t y of o f f i c e s 
§§29C.9 and 29C.10, The Code, 1979. The p o s i t i o n s of C h i e f 
of P o l i c e and Coordinator of the j o i n t c i t y - c o u n t y d i s a s t e r 
s e r v i c e s and emergency plan n i n g a d m i n i s t r a t i o n are compatible. 
(Blumberg to Bruhn, A c t i n g D i r e c t o r , O f f i c e of D i s a s t e r 
S e r v i c e s , 7/25/79) #79-7-28 CO 

J u l y 25, 1979 

Mr. Donald E. Bruhn 
A c t i n g D i r e c t o r 
O f f i c e o f D i s a s t e r Services 
L O C A L 
Dear Mr. Bruhn: 

We have your o p i n i o n request of June 20, 1979, r e g a r d i n g 
a question of i n c o m p a t i b i l i t y of p o s i t i o n s . You ask whether 
a c h i e f o f p o l i c e can a l s o be the c o o r d i n a t o r of the j o i n t 
c i t y - c o u n t y d i s a s t e r s e r v i c e s and emergency planning admin
i s t r a t i o n . 

S e c t i o n 29C.9, The Code, 1979, provides f o r the 
cooperation between c o u n t i e s , c i t i e s and school d i s t r i c t s 
i n the establishment of a. j o i n t county-municipal d i s a s t e r 
s e r v i c e s and emergency planning a d m i n i s t r a t i o n . The j o i n t 
a d m i n i s t r a t i o n s h a l l appoint a c o - o r d i n a t o r who possesses 
the q u a l i f i c a t i o n s set f o r t h i n the r u l e s of the O f f i c e o f 
D i s a s t e r S e r v i c e s . U n f o r t u n a t e l y , those r u l e s , 650-5.1 
through 5.2(7) IAC, do not c o n t a i n any q u a l i f i c a t i o n s f o r 
the c o - o r d i n a t o r . 

The d u t i e s o f the c o - o r d i n a t o r , as set f o r t h i n §29C9, 
in c l u d e p r e p a r i n g a comprehensive countywide d i s a s t e r p l a n , 
s i g n i n g vouchers and c l a i m s , and p r e p a r i n g a proposed 
budget. In f u r t h e r c o n v e r s a t i o n w i t h you, i t was i n d i c a t e d 
t h a t the c o - o r d i n a t o r could be e i t h e r f u l l or p a r t - t i m e . 
The c o - o r d i n a t o r , pursuant to §29C.10(3), may a l s o be the 
c o - o r d i n a t o r employed by a county board of s u p e r v i s o r s as 
the l o c a l c o - o r d i n a t o r . Such a l o c a l c o - o r d i n a t o r s h a l l , 
i n a d d i t i o n to preparing l o c a l d i s a s t e r p l a n s , serve as 
an operations o f f i c e r of the j o i n t a d m i n i s t r a t i o n . 

State ex r e l . Crawford v. Anderson, 155 Iowa 271, 273, 
136 N.W. 128 (1912) provides: 
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The p r i n c i p a l d i f f i c u l t y that has" 
confronted the cou r t s i n cases of t h i s 
k i n d has been t o determine what c o n s t i t u t e s 
i n c o m p a t i b i l i t y o f o f f i c e r s , and the 
consensus of j u d i c i a l o p i n i o n seems to be 
th a t the question must be determined 
l a r g e l y from a c o n s i d e r a t i o n of the 
dut i e s o f each, having, i n so doing, 
a due regard f o r the p u b l i c i n t e r e s t . 
I t i s g e n e r a l l y s a i d t h a t i n c o m p a t i b i l i t y 
does not depend upon the i n c i d e n t s of the 
o f f i c e , as upon p h y s i c a l i n a b i l i t y to be 
engaged i n the d u t i e s of both at the same 
time. Bryan v. C a t e l l , supra. But tha t 
the t e s t of i n c o m p a t i b i l i t y i s whether 
there i s an i n c o n s i s t e n c y i n the f u n c t i o n s 
o f the two, as where one i s subordinate t o 
the other "and su b j e c t i n some degree t o 
i t s r e v i s o r y power," or where the du t i e s 
o f the two o f f i c e r s "are i n h e r e n t l y 
i n c o n s i s t e n t and repugnant." State v. 
Bus, 135 Mo. 338, 36 S.W. 639, 33 L.R.A. 
616; Attorney General v. Common Co u n c i l ^ 
of D e t r o i t , supra [112 Mich. 145, 70 N.W. 
450, 37 L.R.A. 211]; State v. Goff, 15 
R.I. 505, 9A. 226, 2 Am.St. Rep. 921. 
A s t i l l d i f f e r e n t d e f i n i t i o n has been 
adopted by s e v e r a l c o u r t s . I t i s h e l d 
t h a t i n c o m p a t i b i l i t y i n o f f i c e e x i s t s "where 
the nature and d u t i e s of the two o f f i c e s 
are such as to render i t improper, from 
c o n s i d e r a t i o n s of p u b l i c p o l i c y , f o r an 
incumbent to r e t a i n both". 

See a l s o , State ex r e l . LeBuhn v. White, 257 Iowa 606, 133 
N.W.2d 903 (1965). ' 

We do not f i n d t h a t the two p o s i t i o n s are i n c o n s i s t e n t 
or t h a t there i s a r e v i s o r y power. Nor do we f e e l t h a t the 
two are repugnant. Although we have p r e v i o u s l y h e l d t h a t 
the mayor of a c i t y could not be the c o - o r d i n a t o r , see 
1976 O.A.G. 364, the p o s i t i o n s and r e s p o n s i b i l i t i e s o f 
the mayor and c h i e f of p o l i c e are d i f f e r e n t enough t h a t 
the former o p i n i o n i s not a p p l i c a b l e . I t would appear 
to be l o g i c a l f o r a p o l i c e c h i e f , who i s t r a i n e d i n emer
gency procedures, and who would normally be i n a p o s i t i o n 
to i n i t i a t e and enforce them, to co-ordinate d i s a s t e r 
s e r v i c e s . 
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The problem, however, may be one o f p h y s i c a l i n a b i l i t y 
to perform the d u t i e s of each at the same time. This 
would o b v i o u s l y be true i f the c o - o r d i n a t o r 1 s p o s i t i o n 
was f u l l - t i m e . I t might a l s o be true i f the p o s i t i o n 
was only p a r t - t i m e . The answer can only be made upon a 
given set of f a c t s . A p h y s i c a l i n a b i l i t y t o perform the 
du t i e s at the same time i s not, however, a b a s i s f o r 
i n c o m p a t i b i l i t y o f o f f i c e s . 63 Am. Jur. 2d P u b l i c O f f i c e r s 
and Employees §73 (1972).- See a l s o , State ex r e l . Crawford" 
v. Anderson, supra; Bryan v. C a t t e l l , 15 Iowa 538 (1864). 
Thus, because the p o s i t i o n s are not inc o m p a t i b l e , the 
acceptance of the l a t t e r p o s i t i o n does not a u t o m a t i c a l l y 
create a vacancy i n the f i r s t . 

However, there are r i s k s a s s o c i a t e d w i t h the performance 
of both d u t i e s . As i n d i c a t e d above, both p o s i t i o n s may 
be f u l l - t i m e . Facts may e x i s t which prevent the dual 
o f f i c e h o l d e r from f u l l y complying w i t h h i s d u t i e s of 
e i t h e r or both p o s i t i o n s . This could r e s u l t i n a vacancy 
being created i n one or both of the p o s i t i o n s f o r h a b i t u a l 
n e g l e c t to perform the d u t i e s . See §66.1, The Code, 1979; 
and, Bryan v. C a t t e l l , supra. The same could be t r u e i f 
the c o - o r d i n a t o r ' s p o s i t i o n was only p a r t - t i m e . 

A c c o r d i n g l y , we are of the opi n i o n t h a t the p o s i t i o n s 
of c h i e f of p o l i c e and c o - o r d i n a t o r of the j o i n t county-
m u n i c i p a l d i s a s t e r s e r v i c e s and emergency p l a n n i n g adminis
t r a t i o n are compatible. 

Very t r u l y yours, 

LMB: rep 



COURTS: Records, p r e s e r v a t i o n and d e s t r u c t i o n t h e r e o f . 
§§ 255.1, 255.4, 606.22, Code o f Iowa, 1979. S e c t i o n 255.4 
of the Code p r o v i d e s t h a t the r e c o r d s maintained by the 
c l e r k o f c o u r t , pursuant t o Chapter 255 o f the Code, may be 
de s t r o y e d by the c l e r k of c o u r t , a f t e r f i v e y e a r s , w i t h o u t 
r e p r o d u c t i o n o f those r e c o r d s by the c l e r k of c o u r t . (Heintz 
to F r i s k , H a r r i s o n County A t t o r n e y , 7/23/79) #79-7-26 C L-) 

J u l y 23, 1979 

Mr. Judson L. F r i s k 
H a r r i s o n County A t t o r n e y 
Logan, Iowa 51546 

Dear Mr. F r i s k : 

In your l e t t e r dated May 28, 1979, you re q u e s t an 
Opinion o f the A t t o r n e y General c o n c e r n i n g the f o l l o w i n g 
matter. 

I am r e q u e s t i n g an o p i n i o n r e g a r d i n g the d e s t r u c 
t i o n o f r e c o r d s by the C l e r k of the D i s t r i c t C ourt. 

The c l e r k i s r e q u i r e d t o r e t a i n the r e c o r d s f o r 
the m e d i c a l and s u r g i c a l treatment o f i n d i g e n t persons 
under Chapter 255 of the 1977 Code. Would t h i s be 
c o n s i d e r e d as a d m i n i s t r a t i v e r e c o r d t h a t c o u l d be 
d e s t r o y e d under S e c t i o n 606.22 (2) a f t e r f i v e y e ars 
have passed, without r e p r o d u c t i o n o f the r e c o r d by the 
c l e r k ? 

S e c t i o n 255.1, Code o f Iowa, 1979 p r o v i d e s as f o l l o w s : 

Any a d u l t r e s i d e n t o f the s t a t e may f i l e a complaint 
i n the o f f i c e o f the c l e r k o f any j u v e n i l e c o u r t , 
c h a r g i n g t h a t any l e g a l r e s i d e n t o f Iowa r e s i d i n g i n 
the county where the complaint i s f i l e d i s pregnant or 
i s s u f f e r i n g from malady o r d e f o r m i t y t h a t can pro b a b l y 
be improved o r cured o r advantageously t r e a t e d by 
me d i c a l o r s u r g i c a l treatment o r h o s p i t a l c a r e , and 
t h a t n e i t h e r such person nor persons l e g a l l y chargeable 
w i t h h i s support are ab l e t o pay t h e r e f o r . 
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S e c t i o n 255.4, Code o f Iowa, 1979, p r o v i d e s as f o l l o w s : 

Upon the f i l i n g o f such complaint, the c l e r k s h a l l 
number and index the same and s h a l l a p p o i n t a competent 
p h y s i c i a n and surgeon, l i v i n g i n the v i c i n i t y o f the 
p a t i e n t , who s h a l l p e r s o n a l l y examine the p a t i e n t w i t h 
r e s p e c t t o s a i d pregnancy, malady, o r d e f o r m i t y . The 
c l e r k may, a f t e r the e x p i r a t i o n o f f i v e y e ars from the 
f i l i n g o f a complaint, d e s t r o y i t and a l l papers o r 
r e c o r d s i n c o n n e c t i o n t h e r e w i t h . 

S e c t i o n 606.22, Code o f Iowa, 1979 p r o v i d e s as f o l l o w s : 

The f o l l o w i n g may be d e s t r o y e d by the c l e r k w i t h 
out p r i o r c o u r t o r d e r o r r e p r o d u c t i o n o f any k i n d : . . . 
2. A l l a d m i n i s t r a t i v e r e c o r d s , a f t e r f i v e y e a r s , i n c l u d 
i n g , but not l i m i t e d t o , warrants, subpoenas, c l e r k s ' 
c e r t i f i c a t e s , statements, p r a e c i p e s and d e p o s i t i o n s . 

I t i s our o p i n i o n t h a t S e c t i o n 255.4, Code o f Iowa, 1979, 
c l e a r l y d e l i m i t s the c o n d i t i o n s f o r the d e s t r u c t i o n o f 
r e c o r d s which the c l e r k o f c o u r t must m a i n t a i n pursuant to 
Chapter 255 o f the Code. T h i s s e c t i o n p r o v i d e s t h a t the 
c l e r k may, " a f t e r the e x p i r a t i o n o f f i v e y e ars from the 
f i l i n g o f a complaint, d e s t r o y i t and a l l papers o r r e c o r d s 
i n c o n n e c t i o n t h e r e w i t h . " No mention o f r e p r o d u c t i o n o f 
r e c o r d s appears i n Chapter 255. I t i s our o p i n i o n , then, 
t h a t the c l e r k may, wi t h o u t r e p r o d u c i n g the r e c o r d s m a i n t a i n e d 
pursuant to the d i r e c t i o n o f Chapter 2 55 o f the Code, a f t e r 
the e x p i r a t i o n o f f i v e y e a r s from the f i l i n g o f a complaint, 
d e s t r o y the complaint and a l l the papers or r e c o r d s subsequently 
f i l e d i n c o n n e c t i o n w i t h t h a t p a r t i c u l a r c o m p l a i n t . 

T h i s i n t e r p r e t a t i o n o f S e c t i o n 255.4 i s c o n s i s t e n t w i t h 
the p r o v i s i o n s o f S e c t i o n 606.22, Code o f Iowa, 1979. The 
f i v e year p e r i o d which must l a p s e b e f o r e r e c o r d s may be 
de s t r o y e d i s i n c l u d e d i n both s t a t u t e s . In a d d i t i o n , the 
g e n e r a l n a t u r e of documents and r e c o r d s s p e c i f i c a l l y mentioned 
i n S e c t i o n 606.22(2) appears t o be s i m i l a r t o t h a t of the 
documents and r e c o r d s t o which S e c t i o n 255.4 r e f e r s . 

In summary, we b e l i e v e t h a t S e c t i o n 255.4 o f the Code 
a f f i r m a t i v e l y answers your q u e s t i o n whether the r e c o r d s 
maintained by the c l e r k o f c o u r t , pursuant t o Chapter 255 o f 
the Code, may be d e s t r o y e d by the c l e r k o f c o u r t , a f t e r f i v e 
y e a r s , w i t h o u t r e p r o d u c t i o n of those r e c o r d s by the c l e r k o f 
c o u r t . We b e l i e v e t h a t t h i s i n t e r p r e t a t i o n i s c o n s i s t e n t 

\ 
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with Section 606.22(2) of the Code which delimits c r i t e r i a 
for the destruction of other records maintained by the c l e r k 
of court. 

J. ERIC HEINTZ 
Assistant Attorney General 

JEH/maw 



STATE OFFICERS AND DEPARTMENTS: Commission on the Aging. 42 U S C 
§3001 e t ^ seq^; 42 U.S.C. § §3025 (a) (1) (E) , 3025(b)(1), 3025(b)(4);' 
Chapters 7A, 17A, 249B, 1979 Code of Iowa, §§20-1.1(6) and 20-1.2(2) 
( f ) , Iowa Administrative Code. The Iowa Commission on the Aging has 
the r e s p o n s i b i l i t y to designate planning and service areas under the 
Older Americans Act. The Commission on the Aging may designate as a 
planning and service area any uni t of general purpose l o c a l government 
with a population of 100,000 or more. No c o n f l i c t s e x i s t i n state 
law to t h i s authority granted w i t h i n the Older Americans Act. 
(Appel and McDonald to Glenn R. Bowles, Di r e c t o r , Commission on the 
Aging, 7/16/79) #79-7-19 

Mr. Glenn R. Bowles, D i r e c t o r 
Iowa Commission on the Aging 
L O C A L 

Dear Mr. Bowles: 

You have requested an opinion of the Attorney General con
cerning the designation of a planning and s e r v i c e area. Spec
i f i c a l l y , you have asked the following: 

1. Section 305(b)(1) of the Older Amer-
cans Act [42 U.S.C. §3025(b)(l)] states 
that "... the State may designate as a 
planning and s e r v i c e area any u n i t of 
general purpose l o c a l government which 
has a population of 100,000 or more." 
Does the term "State" mean the State. 
Agency (Iowa Commission on the Aging)? 

2. I f the f i r s t question i s answered i n 
the a f f i r m a t i v e , i s there any c o n f l i c t 
with e x i s t i n g state law or r u l e which 
would p r o h i b i t the Commission from designat
ing a u n i t of general purpose l o c a l govern
ment, with a population of 100,000 or more, 
as a planning and service area? 
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S e c t i o n 3025(b)(1) o f T i t l e 42 of the U n i t e d S t a t e s Code 
reads as f o l l o w s : 

(b)(1) I n c a r r y i n g out the requirement 
o f c l a u s e (1) s u b s e c t i o n (a) of t h i s 
s e c t i o n , the S t a t e may d e s i g n a t e as a 
p l a n n i n g and s e r v i c e area any u n i t o f 
g e n e r a l purpose l o c a l government w h i c h 
has a p o p u l a t i o n o f 100,000 or more. I n 
any case i n which a u n i t of g e n e r a l purpose 
l o c a l government makes a p p l i c a t i o n t o the 
S t a t e agency under the p r e c e d i n g sentence 
to be d e s i g n a t e d as a p l a n n i n g and s e r v i c e 
a r e a , the S t a t e agency s h a l l , upon r e q u e s t , 
p r o v i d e an o p p o r t u n i t y f o r a h e a r i n g to 
such u n i t of g e n e r a l purpose l o c a l govern
ment. A S t a t e may d e s i g n a t e as a p l a n n i n g 
and s e r v i c e area under c l a u s e (1) o f sub
s e c t i o n (a) of t h i s s e c t i o n , any r e g i o n 
w i t h i n the S t a t e r e c o g n i z e d f o r purposes 
o f areawide p l a n n i n g w h ich i n c l u d e s one o r 
more such u n i t s o f g e n e r a l purpose l o c a l 
government when th e S t a t e determines t h a t 
the d e s i g n a t i o n o f such a r e g i o n a l p l a n n i n g 
and s e r v i c e area i s n e c e s s a r y f o r , and w i l l / 
enhance, the e f f e c t i v e a d m i n i s t r a t i o n o f 
the programs a u t h o r i z e d by t h i s subchapter. 
The S t a t e may i n c l u d e i n any p l a n n i n g and 
s e r v i c e area d e s i g n a t e d under c l a u s e (1) 
o f s u b s e c t i o n (a) o f t h i s s e c t i o n such ad
d i t i o n a l areas a d j a c e n t to the u n i t o f 
g e n e r a l purpose l o c a l government or r e g i o n s 
so d e s i g n a t e d as t h e S t a t e determines to be 
n e c e s s a r y f o r , and w i l l enhance the e f f e c t 
i v e a d m i n i s t r a t i o n o f the programs a u t h o r 
i z e d by t h i s subchapter. 

A r e a d i n g o f t h e second sentence i n §3025(b)(l) c l e a r l y i n d i c a t e s 
t h a t the term " S t a t e " i n the f i r s t sentence means the " S t a t e 
Agency". Furthermore, such a scheme i s contemplated by the O l d e r 
Americans A c t , which p r o v i d e s t h a t the s t a t e i s t o d e s i g n a t e a 
s t a t e agency to d i v i d e the s t a t e i n t o d i s t i n c t areas upon a con
s i d e r a t i o n o f v a r i o u s f a c t o r s . See 42 U.S.C. §3025(a)(1)(E); 
see a l s o §20-1.2(2)(f), Iowa A d m i n i s t r a t i v e Code, which s p e c i f i c -
a l l y v e s t s i n the Commission on the Aging the duty t o d i v i d e the 
s t a t e i n t o p l a n n i n g and s e r v i c e a r e a s . 

T h e r e f o r e , the term " S t a t e " w i t h i n §305(b)(l) o f the Older 
Americans A c t [42 U.S.C. §3025(b)(l)] means the s t a t e agency, 
which i s the Iowa Commission on the Aging. 
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S e c t i o n 3025(b)(1) o f T i t l e 42 of the U n i t e d States Code 
provides t h a t the State may designate as a p l a n n i n g and. s e r v i c e 
area any u n i t o f general purpose l o c a l government w i t h a popu
l a t i o n of 100,000 or more. This p r o v i s i o n i s not mandatory, 
but p e r m i s s i v e , by v i r t u e of the language which s t a t e s t h a t the 
s t a t e "may designate". T h i s p r o v i s i o n confers d i s c r e t i o n upon 
the Commission on the Aging t o grant or deny an a p p l i c a t i o n by 
such a l o c a l government u n i t to become a designated p l a n n i n g and 
s e r v i c e area. [See a l s o 42 U.S.C. §3025(b)(4), which p r o v i d e s 
f o r an appeal when the s t a t e agency denies such a p p l i c a t i o n s . ] 
Such a d e c i s i o n must be based on the a b i l i t y of the l o c a l govern
ment u n i t to e f f e c t u a t e the purposes and the a d m i n i s t r a t i o n of 
the Older Americans A c t . See 42 U.S.C. §§3025(a)(1)(E) and 
3025(b)(1). A l s o , i n any case i n which a u n i t of g e n e r a l 
purpose l o c a l government makes a p p l i c a t i o n t o the Commission to 
be designated as a p l a n n i n g and s e r v i c e area under the Older 
Americans A c t , the Commission must pr o v i d e a h e a r i n g , upon req u e s t , 
to such u n i t of general purpose l o c a l government. See 42 U.S.C. 
§3025(b)(l). 

The Iowa Commission on the Aging was c r e a t e d by Chapter 249B 
of the Code of Iowa to implement the f e d e r a l Older Americans A c t , 
42 U.S.C. §3001 et_^ seq. S e c t i o n 249B.8 of the Code of Iowa reads 
as f o l l o w s : 

249B.8 Area agencies. The commission 
on aging may e s t a b l i s h area agencies 
on aging f o r the p l a n n i n g and s e r v i c e 
areas developed by the o f f i c e f o r p l a n 
n i n g and programming pursuant to the 
Older Americans Comprehensive S e r v i c e s 

Amendments o f 1973", Un i t e d S t a t e s P u b l i c 
Law 93-29, s e c t i o n 304. An area agency 
may be merged w i t h a contiguous p l a n n i n g 
and s e r v i c e area but not w i t h o u t the 
approval of each p o l i c y making body which 
i s a p a r t y t o the merger. Merged p l a n n i n g 
and s e r v i c e areas forming one area agency 
s h a l l be governed by o n l y one p o l i c y 
making body. Funds a p p r o p r i a t e d pur
suant to t h i s Act'* s h a l l be a l l o c a t e d to 
each p l a n n i n g and s e r v i c e area f o r which 
an area agency has been designated by the 
end of the f u n d i n g p e r i o d , and s h a l l be 
a v a i l a b l e f o r both program maintenance 
of e f f o r t and a d m i n i s t r a t i v e e x p e n d i t u r e s . 
[Emphasis added] 
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The O f f i c e f o r P l a n n i n g and Programming r e f e r r e d t o i n 
§249B.8 i s the p l a n n i n g and programming o f f i c e c r e a t e d i n Chapter 
7A of the Code of Iowa. Your second q u e s t i o n concerns the r e -
s t r i c t i v e n e s s of the language underscored i n §249B.8. Rephrased, 
your q u e s t i o n i s : Does the language i n §249B.8, which a u t h o r i z e s 
the Commission t o e s t a b l i s h area agencies " f o r the p l a n n i n g and 
s e r v i c e areas developed by the O f f i c e f o r P l a n n i n g and Program
ming", prevent the Commission on the Aging from d e s i g n a t i n g a 
u n i t of l o c a l government [pursuant t o 42 U.S.C. §3025(b)(l)] as 
a p l a n n i n g and s e r v i c e area? T h i s q u e s t i o n must be answered 
n e g a t i v e l y . 

I t i s t r u e t h a t §249B.8, on i t s f a c e , o n l y a u t h o r i z e s 
the Commission on Aging t o e s t a b l i s h area agencies f o r the p l a n 
n i n g and s e r v i c e areas developed by the O f f i c e of P l a n n i n g and 
Programming. However, 42 U.S.C., §3025(a)(1)(E) r e q u i r e s the 
s t a t e agency a d m i n i s t e r i n g funds under the A c t , t o : 

(E) d i v i d e the S t a t e i n t o d i s t i n c t areas, 
i n accordance w i t h g u i d e l i n e s i s s u e d by 
the Commissioner, a f t e r c o n s i d e r i n g the 
g e o g r a p h i c a l d i s t r i b u t i o n o f i n d i v i d u a l s 
aged 60 and o l d e r i n the S t a t e , the i n 
c i d e n c e of the need f o r s o c i a l s e r v i c e s , 
n u t r i t i o n s e r v i c e s , m u l t i p u r p o s e s e n i o r 
c e n t e r s , and l e g a l s e r v i c e s , the d i s t r i b 
u t i o n of re s o u r c e s a v a i l a b l e t o p r o v i d e 
such s e r v i c e s o r c e n t e r s , the boundaries 
were drawn f o r the p l a n n i n g or a d m i n i s t r a 
t i o n o f s o c i a l s e r v i c e s programs, the 
l o c a t i o n o f u n i t s o f g e n e r a l purpose l o c a l 
government w i t h i n the S t a t e , and any o t h e r 
r e l e v a n t f a c t o r s . . . . 

And, 42 U.S.C. §3025 (b)(1) p r o v i d e s t h a t , upon r e q u e s t , the s t a t e 
p r o v i d e a h e a r i n g t o a u n i t of g e n e r a l purpose l o c a l government 
t h a t r e q u e s t s d e s i g n a t i o n as a p l a n n i n g and s e r v i c e a r e a . I f 
s t a t e law were c o n s t r u e d t o r e q u i r e t h a t any ar e a agencies a l s o be 
OPP p l a n n i n g and s e r v i c e a g e n c i e s , the S t a t e o f Iowa c o u l d be i n 
jeopardy o f l o s i n g f e d e r a l funds f o r noncompliance w i t h 42 U.S.C. 
§3025(a)(1)(E), supra, and 42 U.S.C. §3025(b)(1). 

But we t h i n k Chapter 249B, when rea d as a whole, c l e a r l y 
e v i n c e s a l e g i s l a t i v e i n t e n t t o comply w i t h the r e q u i s i t e s o f the 
Ol d e r Americans A c t and q u a l i f y f o r f e d e r a l f u n d i n g . The Chapter 
c a l l s f o r c o o p e r a t i o n w i t h f e d e r a l agencies i n the a d m i n i s t r a t i o n 
and s u p e r v i s i o n of demonstration s e r v i c e programs, §249B.4(5), 
and a u t h o r i z e s the Commission to r e c e i v e f e d e r a l funds, §249B.7. 
These express s t a t u t o r y p r o v i s i o n s would become l a r g e l y meaning
l e s s i f §249B.8 were read i n such a way so as t o d i s q u a l i f y Iowa 
from p a r t i c i p a t i n g i n the Older American A c t programs . Where a 
s t a t u t e c o n f e r s powers or d u t i e s i n g e n e r a l terms, a l l powers and 
d u t i e s necessary t o make such l e g i s l a t i o n e f f e c t i v e are i n c l u d e d 
by i m p l i c a t i o n , S u t h e r l a n d , S t a t u t o r y C o n s t r u c t i o n , §55.04. We 
t h e r e f o r e conclude t h a t §249B.8, i n a d d i t i o n t o e x p r e s s l y g r a n t i n g 
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the Commission on Aging the d i s c r e t i o n a r y power to e s t a b l i s h area 
agencies along the boundaries of OPP p l a n n i n g d i s t r i c t s , a l s o con
f e r s upon the Commission the i m p l i e d power to e s t a b l i s h area 
agencies i n accordance w i t h 42 U.S.C. §3025(a)(1)(E) and 42 U.S.C. 
§3025 ( b ) ( 1 ) . 

In a d d i t i o n to being supported by the c l e a r purposes of 
Chapter 249B, t h i s i n t e r p r e t a t i o n i s r e i n f o r c e d by a d m i n i s t r a t i v e 
p r a c t i c e . Pursuant to §249B.8, the Commission on Aging has promul
gated r u l e s o u t l i n i n g the r e s p o n s i b i l i t i e s of the Commission. 
S e c t i o n 20-1.2(2) of the A d m i n i s t r a t i v e Code s t a t e s : 

1.2(2) S p e c i f i c r e s p o n s i b i l i t i e s . S p e c i f i c 
r e s p o n s i b i l i t i e s of the commission s h a l l 
i n c l u d e : 

f. D i v i d i n g the e n t i r e s t a t e i n t o d i s t i n c t 
p l a n n i n g and s e r v i c e areas, g i v i n g c o n s i d e r a 
t i o n to the ge o g r a p h i c a l d i s t r i b u t i o n of 
i n d i v i d u a l s aged s i x t y and o l d e r i n the s t a t e ; 
the i n c i d e n c e of the need f o r s o c i a l s e r v i c e s ; 
the boundaries of e x i s t i n g areas w i t h i n the 
s t a t e which were drawn f o r the pl a n n i n g or 
a d m i n i s t r a t i o n of s o c i a l s e r v i c e programs; 
the l o c a t i o n of ge n e r a l purpose l o c a l govern
ment w i t h i n the s t a t e ; and other r e l e v a n t 
factors"; [Emphasis added] 

Where proper i n t e r p r e t a t i o n of a s t a t u t e i s u n c e r t a i n , a d m i n i s t r a t i v e 
p r a c t i c e i s e n t i t l e d t o some weight, Yarn v. C i t y of Pes Moines, 243 
Iowa 991, 54 N.W.2d 439 at 442(1952). 

In summary, the Iowa Commission on the Aging has the respon
s i b i l i t y to designate the p l a n n i n g and s e r v i c e areas under the 
Older American A c t . The Commission on the Aging may designate as 
a p l a n n i n g and s e r v i c e area any u n i t of ge n e r a l purpose l o c a l gov
ernment which has a p o p u l a t i o n o f 100,000 or more. 

BRUCE C. MC DONALD V 
A s s i s t a n t A t t o r n e y General 

BRA:BCM:sh 



STATE OFFICERS AND DEPARTMENTS: C i t y Development Board--
Annexations--Chapter 368, the Code, 1979. The p r o v i s i o n s 
of §§368.11, 368.12, 368.14, 368.15, 368.16, 368.17, 
368.18 and 368.19 do not apply to v o l u n t a r y annexations i n 
§368.7. (Blumberg to N a i l , Chairperson, C i t y Development 
Board, 7/11/79) #79-7-17 

J u l y 11, 1979 

Ms. Sharon K. N a i l 
Chairperson 
C i t y Development Board 
L O C A L 
Dear Ms. N a i l : 

We have your o p i n i o n request of May 31, 1979, r e g a r d i n g 
Chapter 368, the Code, 1979. You ask which p r o v i s i o n s , i f 
any, w i t h i n D i v i s i o n I I I o f t h a t Chapter are a p p l i c a b l e to 
§368.7. 

Chapter 368 creates the C i t y Development Board, which 
oversees annexations to and severances from c i t i e s , and 
i n c o r p o r a t i o n s and discontinuances of c i t i e s . D i v i s i o n I I 
of the Chapter i s e n t i t l e d "General P r o v i s i o n s " and encompasses 
§§368.2 through 368.8. D i v i s i o n I I I i s e n t i t l e d " C i t y 
Development Board" and encompasses §§368.9 through 368.22. 
S e c t i o n 368.7 i s e n t i t l e d "Voluntary annexation by p e t i t i o n " 
and p r o v i d e s : 

A l l of the owners of l a n d i n a t e r r i t o r y 
a d j o i n i n g a c i t y may apply i n w r i t i n g to the 
c o u n c i l of the a d j o i n i n g c i t y r e q u e s t i n g 
annexation of the t e r r i t o r y . T e r r i t o r y 
comprising r a i l w a y r i g h t of way may be 
i n c l u d e d i n the a p p l i c a t i o n without the 
consent of the r a i l w a y i f a copy of the 
a p p l i c a t i o n i s mailed by c e r t i f i e d m a i l 
to the owner of the r i g h t o f way, at l e a s t 
ten days p r i o r to the f i l i n g o f the a p p l i 
c a t i o n w i t h the c i t y c o u n c i l . The a p p l i 
c a t i o n must c o n t a i n a map o f the t e r r i t o r y 
showing i t s l o c a t i o n i n r e l a t i o n s h i p to 
the c i t y . 
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An a p p l i c a t i o n f o r annexation of 
t e r r i t o r y not w i t h i n the urbanized area 
of a c i t y other than the c i t y to which 
the annexation i s d i r e c t e d must be 
approved by r e s o l u t i o n of the c o u n c i l 
which r e c e i v e s the a p p l i c a t i o n . Upon 
r e c e i v i n g approval of the c o u n c i l , the 
c i t y c l e r k s h a l l f i l e a copy o f the 
r e s o l u t i o n , map, and l e g a l d e s c r i p t i o n 
o f the t e r r i t o r y i n v o l v e d w i t h the 
s t a t e department o f t r a n s p o r t a t i o n . 
The c i t y c l e r k s h a l l a l s o f i l e a copy 
of the map and r e s o l u t i o n w i t h the 
county recorder, s e c r e t a r y of s t a t e , 
and t h e board. The annexation i s 
completed upon acknowledgment by the 
board that i t has r e c e i v e d the map 
and r e s o l u t i o n and a c e r t i f i c a t i o n 
by the c i t y c l e r k t h a t copies o f the 
map and r e s o l u t i o n have been f i l e d 
w i t h the county r e c o r d e r and s e c r e t a r y 
o f s t a t e and that copies of the 
r e s o l u t i o n , map, and l e g a l d e s c r i p t i o n 
o f the t e r r i t o r y i n v o l v e d have been i 
f i l e d w i t h the s t a t e department of 
t r a n s p o r t a t i o n . 

An a p p l i c a t i o n f o r annexation of 
t e r r i t o r y w i t h i n the urbanized area of 
a c i t y other than the c i t y to which 
the annexation i s d i r e c t e d must be 
approved both by r e s o l u t i o n o f the 
c o u n c i l which r e c e i v e s the a p p l i c a t i o n 
and by the board. The annexation i s 
completed when the board has f i l e d 
c opies of a p p l i c a b l e p o r t i o n s of the 
proceedings as r e q u i r e d by s e c t i o n 
368.20, subsection 2. 

The problems th a t have occurred are i n reference t o the l a s t 
paragraph of t h i s s e c t i o n . V o l u n t a r y annexations, g e n e r a l l y , 
are not a matter f o r the Board, even i f the requirements of 
a common boundary have not been met. See, Opinion No. 78-10-11, 
Blumberg to Tyson, issued October 23, 1978. An exc e p t i o n 
to t h i s i s made by the l a s t paragraph of §368.7, which provides 
t h a t v o l u n t a r y annexations o f t e r r i t o r y w i t h i n the urbanized 

} 
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area of another c i t y must be approved by the Board i n 
a d d i t i o n to the approval by the c i t y c o u n c i l . Because 
the Board must approve such annexations, other c i t i e s , 
whose urbanized areas the t e r r i t o r y i s w i t h i n , have main
t a i n e d t h a t the requirements of D i v i s i o n I I I , s p e c i f i c a l l y 
§368.11, must be followed. That i s , t h e r e must be a 
p e t i t i o n f i l e d w i t h the Board s a t i s f y i n g the requirements 
of §368.11. I t i s unclear whether these c i t i e s a l s o 
maintain that a hearing pursuant to §368.15 must be h e l d . 

I t i s apparent from a reading of the chapter that there 
i s a d i s t i n c t i o n between v o l u n t a r y and i n v o l u n t a r y annexations. 
Such a d i s t i n c t i o n has e x i s t e d f o r some time. S o l i d reasons 
f o r such a d i s t i n c t i o n e x i s t . When a l l the r e s i d e n t s of 
a t e r r i t o r y d e s i r e to be. annexed to a c i t y , and t h e r e f o r e 
make a p p l i c a t i o n f o r annexation, the need to have a l l 
a v a i l a b l e i n f o r m a t i o n regarding topography, s e r v i c e s and 
the l i k e i s not great. Nor i s a hearing to determine both 
sides of the i s s u e necessary. R e q u i r i n g a p e t i t i o n as set 
f o r t h i n §368.11 f o r a v o l u n t a r y annexation w i t h i n another 
c i t y ' s urbanized area would render meaningless the d i s t i n c t i o n 
between v o l u n t a r y and i n v o l u n t a r y annexations. 

Presumably, the i n t e n t of the L e g i s l a t u r e i n r e q u i r i n g 
approval by the Board of v o l u n t a r y annexations w i t h i n 
urbanized areas was to provide a check by an i m p a r t i a l 
body on competition between c i t i e s f o r c e r t a i n t e r r i t o r i e s . 
In a d d i t i o n , there i s nothing w i t h i n the Chapter which 
suggests t h a t v o l u n t a r y annexations w i t h i n urbanized areas 
are t o be t r e a t e d the same as i n v o l u n t a r y annexations. I f 
a c i t y , i n whose urbanized area the t e r r i t o r y i s s i t u a t e d , 
wishes to object to the v o l u n t a r y annexation i t may appear 
before the Board to present i t s o b j e c t i o n s and the reasons 
t h e r e f o r . Such a c i t y i s not prevented from d i s c u s s i n g the 
annexation i n r e l a t i o n to those t h i n g s i n c l u d e d w i t h i n 
§368.11. Se c t i o n 368.22 provides f o r an appeal from a 
d e c i s i o n o f the Board. Such an appeal i s a p p l i c a b l e to a 
d e c i s i o n on a v o l u n t a r y annexation w i t h i n an urbanized area. 
Subject to the l i m i t a t i o n s i n §368.22, an appeal would a l s o 
l i e pursuant to Chapter 17A. 

As s t a t e d p r e v i o u s l y , a p p l y i n g the p r o v i s i o n s of §§368.11, 
368.12, 368.14, 368.15, 368.16, 368.17, 368.18 and 368.19 
are unnecessary, and would thwart the l e g i s l a t i v e scheme of 
d i s t i n g u i s h i n g between v o l u n t a r y and i n v o l u n t a r y annexations. 
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A c c o r d i n g l y , we are of the o p i n i o n that the requirements 
i n D i v i s i o n I I I f o r i n v o l u n t a r y annexations w i t h regard 
to the p e t i t i o n , appointment of the committee, p u b l i c 
h e a r i n g , approval or d i s a p p r o v a l by the committee, and the 
e l e c t i o n are not a p p l i c a b l e to v o l u n t a r y annexations. 

Very t r u l y yours, 

A s s i s t a n t Attorney General 
LMB:rep 



CONSTITUTIONAL LAW: Land P r e s e r v a t i o n - §§93A.l and 93A.3, 
the Code, 1979. Se c t i o n 93A.3(c) i s c o n s t i t u t i o n a l . 
(Blumberg to Hoth, Des Moines County Attorney, 7/11/79) 
#79-7-16 Cl-5 

J u l y 1 1 , 1979 
Mr. Steven S. Hoth 
Des Moines County Attorney 
2 0 0 J e f f e r s o n S t r e e t 
B u r l i n g t o n , Iowa 5 2 6 0 1 

Dear Mr. Hoth: 
You have requested an o p i n i o n from t h i s o f f i c e r e g a r d i n g 

§93A.3(c), the Code, 1979. You asked the f o l l o w i n g q u e s t i o n : 
Please advise i f , i n your o p i n i o n , equal 

p r o t e c t i o n r e q u i r e s t h a t a l l c i t i e s c o n t a i n i n g 
507o or more of the t o t a l p o p u l a t i o n of a 
county should be excluded from p a r t i c i p a t i o n 
i n the convention o f mayors and councilpersons 
as i s mandated f o r those c i t i e s having 5 0 % 
or more of the p o p u l a t i o n i n counties 
c o n t a i n i n g more than 5 0 , 0 0 0 persons. 

I t i s the o p i n i o n o f the C i t y of Middle-
town t h a t p e r m i t t i n g the C i t y o f B u r l i n g t o n 
to p a r t i c i p a t e i n the convention of mayors 
and councilpersons w i t h two o f the three 
appointed members, c o n s t i t u t e s d i s c r i m i n a t i o n 
against the small towns i n the county. 

Chapter 93A o f the Code e s t a b l i s h e s a land p r e s e r v a t i o n 
p o l i c y f o r the.State. S e c t i o n 93A.3 creates a temporary 
county l a n d p r e s e r v a t i o n commission. Subsections (a) and 
(b) set f o r t h the members appointed by the d i s t r i c t s o i l 
c o n s e r v a t i o n commissioners and the county boards of super
v i s o r s . Subsection (c) provides f o r the members from the 
c i t i e s , and s t a t e s : 

Three members appointed by and from a 
convention o f the mayors and councilpersons 
of the c i t i e s of the county. I f a p a r t i c i 
p a t i n g c i t y contains f i f t y percent or more 
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of the t o t a l p o p u l a t i o n of the p a r t i c i 
p a t i n g c i t i e s , t h a t c i t y may appoint 
two members of the members appointed" 
under t h i s paragraph" 

However, i f a c i t y contains more 
than one-half of the p o p u l a t i o n of a 
county which has a p o p u l a t i o n exceeding 
f i f t y thousand persons, that c i t y s h a l l 
not p a r t i c i p a t e i n the convention of 
mayors and councilpersons and the 
members appointed under paragraph " c " 
of t h i s subsection s h a l l be three 
members appointed by and from the 
mayor and councilpersons of th a t " ~ c i t y 
and three members appointed by and 
from the convention of mayors and 
councilpersons and the members 
appointed under paragraph "b" o f t h i s 
s u b s e c t i o n s h a l l be th r e e r e s i d e n t s 
of the county engaged i n a c t u a l 
farming operations appointed.by the 
board of s u p e r v i s o r s . [Emphasis added] 

What t h i s s e c t i o n means i s that i n counties under f i f t y 
thousand p o p u l a t i o n , c i t i e s w i t h f i f t y percent o r more o f the 
county's p o p u l a t i o n may appoint two of the three members. 
In counties over f i f t y thousand p o p u l a t i o n , c i t i e s c o n t a i n i n g 
more than h a l f of the county's p o p u l a t i o n s h a l l appoint three 
members i n a d d i t i o n to the three members appointed by the 
convention of the other c i t i e s . 

S t a t u t e s are presumed t o be c o n s t i t u t i o n a l , and w i l l 
not be i n v a l i d a t e d unless they c l e a r l y , p l a i n l y and p a l p a b l y 
i n f r i n g e the c o n s t i t u t i o n . Those c l a i m i n g u n c o n s t i t u t i o n a l i t y 
have the burden to prove beyond a reasonable doubt the act 
i s u n c o n s t i t u t i o n a l . Every reasonable b a s i s s u p p o r t i n g the 
s t a t u t e must be negatived, and every reasonable doubt must 
be r e s o l v e d i n favor o f c o n s t i t u t i o n a l i t y . C i t y o f Waterloo 
v. Selden, 251 N.W.2d 506, 508 (Iowa 1977); Avery v. Peterson, 
243 N.W.2d 630, 633 (Iowa 1976); Di c k i n s o n v. P o r t e r , 240 
Iowa 393, 399-400, 35 N.W.2d 66, 71 (1949). 

In C i t y o f Waterloo v. Selden, supra, the i s s u e was the 
c o n s t i t u t i o n a l i t y of l e g i s l a t i v e budget l i m i t a t i o n s on muni
c i p a l i t i e s w i t h a p o p u l a t i o n o f over 750. There, t he 
p l a i n t i f f s contended t h a t the l i m i t a t i o n on l a r g e r c i t i e s 
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offended equal p r o t e c t i o n . The Court s t a t e d t h a t 
"[ejnactment of the s t a t u t e amounts to a c o n t r a r y f i n d i n g 
by the l e g i s l a t u r e . " 251 N.W.2d at 508. The Court a l s o 
recognized the l e g i s l a t u r e ' s wide d i s c r e t i o n i n determining 
c l a s s i f i c a t i o n s . The s t a t u t e need only be r a t i o n a l l y 
r e l a t e d to a l e g i t i m a t e s t a t e i n t e r e s t . Equal p r o t e c t i o n 
assurances do not r e q u i r e d i s s i m i l a r s i t u a t i o n s to be 
t r e a t e d s i m i l a r l y . 

The Court, i n C i t y o f Waterloo v. Selden, found that 
an a n a l y s i s of in f o r m a t i o n showing s u b s t a n t i a l l y higher 
budgets per assessed v a l u a t i o n i n l a r g e r c i t i e s than i n 
smaller ones was a reasonable b a s i s f o r the s t a t u t o r y 
scheme, and a judgment t o t a l l y w i t h i n the l e g i s l a t i v e 
p r e r o g a t i v e . In co n c l u s i o n , the Court h e l d t h a t once a 
r a t i o n a l r e l a t i o n s h i p between l e g i s l a t i v e purpose and the 
po p u l a t i o n of c i t i e s i s shown, the l i n e o f demarcation i s 
l a r g e l y a matter of l e g i s l a t i v e d i s c r e t i o n . 

In State ex r e l . Welsh v. D a r l i n g , 216 Iowa 553, 246 N.W. 
390 (1933), a s t a t u t e d i f f e r e n t i a t i n g between c i t i e s based 
upon p o p u l a t i o n was upheld. The Court h e l d t h a t the l e g i s 
l a t u r e may c o n s t i t u t i o n a l l y make a s t a t u t e a p p l i c a b l e to 
c e r t a i n c i t i e s based on p o p u l a t i o n provided the subject 
matter o f the s t a t u t e has some reasonable n e c e s s i t y f o r 
the d i s t i n c t i o n . See a l s o Knudsen v. Lihstrum, 233 Iowa 
709, 8 N.W.2d 495 (1943). 

Federal Courts apply the same r u l e s r e g a r d i n g c o n s t i 
t u t i o n a l i t y of s t a t u t e s . See Thompson v. Wh i t l e y , 344 
F.Supp. 480, 483 (E.D.N.Car. 1972), c i t i n g to McLaughlin 
v. F l o r i d a , 379 U.S. 184, 85 S.Ct. 283, 13 L.Ed. 2d 222 
(1964); Salsburg v. Maryland, 346 U.S. 545, 74 S.Ct. 280, 
98 L.Ed. 281 (1954); A t c h i s o n Topeka & Santa Fe R a i l r o a d 
Co. y. Matthews, 174 U.S. 96, 19 S.Ct. 609, 43 L.Ed. 909 
(1898); and, M e t r o p o l i t a n Casualty Insurance Co. v. Br o w n e l l , 
294 U.S. 580, 55 S.Ct. 538, 79 L.Ed. 1070 (1934). In 
Thompson, the s t a t u t e i n question d i f f e r e n t i a t e d between 
c i t i e s below f i v e thousand p o p u l a t i o n and those over f i v e 
thousand p o p u l a t i o n f o r purposes of annexation. I t a l s o 
f u r t h e r d i f f e r e n t i a t e d between c i t i e s below f i v e thousand 
p o p u l a t i o n r e g a r d i n g v o t i n g r i g h t s on the annexation 
p r o p o s i t i o n of those to be annexed. Residents of the annexed 
areas o f c e r t a i n o f those s m a l l e r c i t i e s were permitted to 
vote on the question, whereas s i m i l a r l y s i t u a t e d r e s i d e n t s 
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of other s m a l l e r c i t i e s were not so permitted. The Court 
found t h a t the l e g i s l a t i v e i n t e n t of sound urban develop
ment i n r e l a t i o n to the divergent areas of the s t a t e was 
r a t i o n a l . The s t a t u t e was t h e r e f o r e upheld. See a l s o 
K a e l i n v. Warden, 334 F.'Supp. 602 (E.D.Pa. 1971). 

S e c t i o n 93A.1, the Code, sets f o r t h the l e g i s l a t i v e 
i n t e n t : 

I t i s the i n t e n t o f the general 
assembly of the s t a t e of Iowa to provide 
f o r the development of land p r e s e r v a t i o n 
p o l i c y recommendations f o r the c o n s i d e r a t i o n 
of the general assembly through a process 
t h a t emphasizes the p a r t i c i p a t i o n and 
recommendations of c i t i z e n s and l o c a l 
governments. The general assembly intends 
to provide f o r the development of 
recommendations which w i l l p r o vide f o r 
the o r d e r l y use and development of l a n d 
and r e l a t e d n a t u r a l resources i n Iowa, 
preserve p r i v a t e p r o p e r t y r i g h t s , preserve 
the use of prime a g r i c u l t u r a l l a nd f o r 
a g r i c u l t u r a l p r o d u c t i o n , preserve, guide 
the development of c r i t i c a l areas, key 
f a c i l i t i e s and l a r g e - s c a l e development, 
and provide f o r the f u t u r e housing, 
commercial, i n d u s t r i a l and r e c r e a t i o n a l 
needs of the s t a t e . 

N a t u r a l resources, a g r i c u l t u r a l l a n d and p r o d u c t i o n , l a r g e 
s c a l e development,housing, commercial, i n d u s t r i a l , and 
r e c r e a t i o n a l needs are not the same throughout the State. 
The L e g i s l a t u r e could p r o p e r l y f i n d a d i s t i n c t i o n between 
l a r g e and small c o u n t i e s , and l a r g e and small c i t i e s w i t h i n 
those counties r e g a r d i n g these matters. 

A c c o r d i n g l y , based on the above d i s c u s s i o n , we are of 
the o p i n i o n t h a t the s t a t u t e i n question i s c o n s t i t u t i o n a l , 
and not v i o l a t i v e of equal p r o t e c t i o n . 

Very t r u l y yours, 

'Larry' W. Blumberg 
A s s i s t a n t Attorney General 

LMB:rep 



STATE OFFICERS AND DEPARTMENTS: Department of Public Safety; Criminal 
History Data. Sections 691.1(10), 692.2, 692.5, 692.19, Code of 
Iowa, 1979. An i n d i v i d u a l may not obtain a c e r t i f i e d copy of his 
criminal h i s t o r y record or a.copy c e r t i f y i n g no record. (Boecker to 
Larson, Commissioner, Department of Public Safety, 7/10/79) #79-7-15 

Mr. Charles W. Larson 
Commissioner 
Iowa Department of Public Safety 
Wallace State O f f i c e Building 
LOCAL 

Dear Mr. Larson: 

This i s i n response to your request for an opinion of the Attor
ney General with respect to the following questions: 

1. Pursuant to Chapter 692, Code of Iowa, 1979, may an 
i n d i v i d u a l who alleges he or she has no criminal 
record secure from the Iowa Department of Public 
Safety a c e r t i f i c a t e of no record? 

2. May an i n d i v i d u a l request the Department of Public 
Safety to c e r t i f y that he or she has no record 
between s p e c i f i c dates, i . e . , 1973 to present? 

The f i r s t relevant part of the Code that deals with any r i g h t of 
access to state repository records maintained by the Department of 
Public Safety i s Section 692.2, Code of Iowa, 1979: 

"692.2 Dissemination of criminal history data. The 
department and bureau may provide copies or communi-
cate information from criminal history data only to 
criminal j u s t i c e agencies, or such other public agen
cies as are authorized by the c o n f i d e n t i a l records 
council. The bureau s h a l l maintain a l i s t showing 
the i n d i v i d u a l or agency to whom the data i s dissemi
nated and the date of dissemination. 

"Authorized agencies and criminal j u s t i c e agencies s h a l l 
request and may receive criminal history data only when: 

"1. The data i s for o f f i c i a l purposes i n connec
tion with prescribed duties, and 

"2. The request for data i s based upon name, f i n 
gerprints , or other in d i v i d u a l i d e n t i f y i n g character
i s t i c s . 
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"The p r o v i s i o n s of t h i s s e c t i o n and s e c t i o n 692.3 which 
r e l a t e to the r e q u i r i n g of an i n d i v i d u a l l y i d e n t i f i e d 
request p r i o r to the d i s s e m i n a t i o n or r e d i s s e m i n a t i o n of 
c r i m i n a l h i s t o r y data s h a l l not apply to the f u r n i s h i n g 
of c r i m i n a l h i s t o r y data to the f e d e r a l bureau of i n v e s t i 
g a t i o n or to the d i s s e m i n a t i o n or r e d i s s e m i n a t i o n of i n f o r 
mation t h a t an a r r e s t warrant has been or w i l l be i s s u e d , 
and other r e l e v a n t i n f o r m a t i o n i n c l u d i n g but not l i m i t e d t o , 
the o f f e n s e and the date and p l a c e of a l l e g e d commission, 
i n d i v i d u a l l y i d e n t i f y i n g c h a r a c t e r i s t i c s o f the person to 
be a r r e s t e d , and the c o u r t or j u r i s d i c t i o n i s s u i n g the 
warrant." 

Thus,, i n i t i a l l y o n l y two groups are e l i g i b l e to r e c e i v e c r i m i n a l 
h i s t o r y d a t a — a c r i m i n a l j u s t i c e agency and such other p u b l i c agencies 
as are a u t h o r i z e d by the c o n f i d e n t i a l records c o u n c i l . 

A c r i m i n a l j u s t i c e agency i s d e f i n e d i n S e c t i o n 692.1(10), Code 
of Iowa, 1979, which s t a t e s : 

" ' C r i m i n a l j u s t i c e agency' means any agency or department 
o f any l e v e l o f government which performs as i t s p r i n c i 
p a l f u n c t i o n the apprehension, p r o s e c u t i o n , a d j u d i c a t i o n , ) 
i n c a r c e r a t i o n , or r e h a b i l i t a t i o n of c r i m i n a l o f f e n d e r s . " 

The other group t h a t may r e c e i v e c r i m i n a l h i s t o r y data i s a p u b l i c 
agency a u t h o r i z e d by the C o n f i d e n t i a l Records C o u n c i l . These p u b l i c 
agencies, as w e l l as c r i m i n a l j u s t i c e agencies, must meet the c r i t e r i a 
se t f o r t h i n S e c t i o n 692.2, Code of Iowa, 1979, to r e c e i v e c r i m i n a l 
h i s t o r y data. 

The C o n f i d e n t i a l Records C o u n c i l i s e s t a b l i s h e d i n S e c t i o n 692.19, 
Code of Iowa, 1979. The C o u n c i l has the f o l l o w i n g r e s p o n s i b i l i t i e s 
and d u t i e s as s t a t e d i n S e c t i o n 692.19, Code of Iowa, 19 79: 

"1. S h a l l p e r i o d i c a l l y monitor the o p e r a t i o n of governmen
t a l i n f o r m a t i o n systems which d e a l with the c o l l e c t i o n , 
storage, use and d i s s e m i n a t i o n o f c r i m i n a l h i s t o r y or i n t e l 
l i g e n c e data. 

"2. S h a l l review the implementation and e f f e c t i v e n e s s of 
l e g i s l a t i o n and a d m i n i s t r a t i v e r u l e s concerning such 
systems. 

"3. May recommend changes in. s a i d r u l e s and l e g i s l a t i o n 
to the l e g i s l a t u r e and the a p p r o p r i a t e a d m i n i s t r a t i v e o f f i 
c i a l s . 
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"4. May r e q u i r e such r e p o r t s from s t a t e agencies as may 
be necessary to perform i t s d u t i e s . 

"5. May r e c e i v e and review complaints from the p u b l i c con
c e r n i n g the o p e r a t i o n of such systems. 

"6. May conduct such i n q u i r i e s and i n v e s t i g a t i o n s as i t 
f i n d s a p p r o p r i a t e to achieve the purposes of t h i s chapter. 
Each c r i m i n a l j u s t i c e agency i n t h i s s t a t e and each s t a t e 
and l o c a l agency otherwise a u t h o r i z e d access to c r i m i n a l 
h i s t o r y data i s authorized and d i r e c t e d to f u r n i s h to the 
c o u n c i l , upon i t s request, such s t a t i s t i c a l data, r e p o r t s , 
and other i n f o r m a t i o n i n i t s p o s s e s s i o n as the c o u n c i l deems 
necessary to c a r r y out i t s f u n c t i o n s under t h i s chapter. 
However, the c o u n c i l and i t s members, i n such c a p a c i t y , s h a l l 
not have access to c r i m i n a l h i s t o r y data or i n t e l l i g e n c e data 
unless i t i s data from which i n d i v i d u a l i d e n t i t i e s are not 
a s c e r t a i n a b l e or data which has been masked so that i n d i v i d u a l 
i d e n t i t i e s are not a s c e r t a i n a b l e . However, the c o u n c i l may 
examine data from which the i d e n t i t y of an i n d i v i d u a l i s as
c e r t a i n a b l e i f requested i n w r i t i n g by t h a t i n d i v i d u a l or 
h i s attorney with w r i t t e n a u t h o r i z a t i o n and f i n g e r p r i n t i d e n t i 
f i c a t i o n . 

"7. S h a l l annually approve r u l e s adopted i n accordance 
with s e c t i o n 692.10 and r u l e s to assure the accuracy, com
pl e t e n e s s and proper purging of c r i m i n a l h i s t o r y data. 

"8. S h a l l approve a l l agreements, arrangements and systems 
f o r the i n t e r s t a t e t r a n s m i s s i o n and exchange of c r i m i n a l 
h i s t o r y data." 

P a r t i c u l a r emphasis should be given to the wording of S e c t i o n 692.5 
which a u t h o r i z e s an i n d i v i d u a l to view c r i m i n a l h i s t o r y data. S e c t i o n 
692.5 Code of Iowa, 1979, s t a t e s : 

"692.5 Right of n o t i c e , access and c h a l l e n g e . Any person 
or h i s a t t o r n e y with w r i t t e n a u t h o r i z a t i o n and f i n g e r p r i n t 
i d e n t i f i c a t i o n s h a l l have the r i g h t to examine c r i m i n a l 
h i s t o r y data f i l e d with the bureau t h a t r e f e r s to the per
son. The bureau may p r e s c r i b e reasonable hours and p l a c e s 
of examination. 

"Any person who f i l e s with the bureau a w r i t t e n statement 
to the e f f e c t t h a t a statement contained i n the c r i m i n a l 
h i s t o r y data t h a t r e f e r s to him i s n o n f a c t u a l , or informa
t i o n not a u t h o r i z e d by law to be kept, and requests a 
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c o r r e c t i o n or e l i m i n a t i o n of t h a t i n f o r m a t i o n t h a t r e f e r s 
to him s h a l l be n o t i f i e d w i t h i n twenty days by the bureau, 
i n w r i t i n g , of the bureau's d e c i s i o n o r order, r e g a r d i n g 
the c o r r e c t i o n or e l i m i n a t i o n . J u d i c i a l review of the 
a c t i o n s o f the bureau may be sought i n accordance with 
the terms of the Iowa a d m i n i s t r a t i v e procedure Act. 
Immediately upon the f i l i n g of the p e t i t i o n f o r j u d i c i a l 
review the c o u r t s h a l l order the bureau to f i l e with the 
co u r t a c e r t i f i e d copy o f the c r i m i n a l h i s t o r y data and i n 
no other s i t u a t i o n s h a l l the bureau f u r n i s h an i n d i v i d u a l 
or h i s att o r n e y with a c e r t i f i e d copy, except as pro v i d e d 
by t h i s chapter. 

"Upon the request of the p e t i t i o n e r , the rec o r d and evidence 
i n a j u d i c i a l review proceeding s h a l l be c l o s e d to a l l but 
the c o u r t and i t s o f f i c e r s , and access thereto s h a l l be r e 
fused unless otherwise ordered by the co u r t . The c l e r k 
s h a l l maintain a separate docket f o r such a c t i o n s . No per
son, other than the p e t i t i o n e r s h a l l permit a copy o f any of 
the testimony or pleadings o r the substance thereof to be 
made a v a i l a b l e t o any person other than a part y to the a c t i o n 
or h i s at t o r n e y . V i o l a t i o n o f the p r o v i s i o n s of t h i s sec
t i o n s h a l l be a p u b l i c o f f e n s e , punishable under s e c t i o n 
692.7. 

"Whenever the bureau c o r r e c t s or e l i m i n a t e s data as requested 
or as ordered by the co u r t , the bureau s h a l l advise a l l agen
c i e s or i n d i v i d u a l s who have r e c e i v e d the i n c o r r e c t informa
t i o n t o c o r r e c t t h e i r f i l e s . Upon a p p l i c a t i o n to the d i s t r i c t 
c o u r t and s e r v i c e of n o t i c e on the commissioner of p u b l i c 
s a f e t y , any i n d i v i d u a l may request and obt a i n a l i s t o f a l l 
persons and agencies who r e c e i v e d c r i m i n a l h i s t o r y data r e 
f e r r i n g to him, unless good cause be shown why the i n d i v i d u a l 
should not r e c e i v e s a i d l i s t . " (Emphasis added). 

An i n d i v i d u a l i s given only the r i g h t to examine h i s or her f i l e . 
C e r t i f i e d copies o f c r i m i n a l h i s t o r y data may be given to the cou r t 
upon order of the c o u r t and i n no other s i t u a t i o n s h a l l an i n d i v i d u a l 
be given a c e r t i f i e d copy. 

C l e a r l y , t h e n , no p r o v i s i o n i s made f o r an i n d i v i d u a l person to 
r e c e i v e a copy of h i s own r e c o r d s t o r e d by the Department of P u b l i c 
Safety. He q u a l i f i e s as n e i t h e r a c r i m i n a l j u s t i c e agency nor a p u b l i c 
agency and, i n express language a t l e a s t , i s not s p e c i f i c a l l y e n t i t l e d 
to a copy. 

There i s f u r t h e r support i n the l e g i s l a t i v e h i s t o r y f o r the p o s i 
t i o n t h a t the l e g i s l a t u r e d i d not i n t e n d f o r an i n d i v i d u a l to be able 
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to get a c e r t i f i e d copy of h i s c r i m i n a l h i s t o r y record. That i s , the 
absence of mention of an i n d i v i d u a l ' s r i g h t to a copy i s not an over
s i g h t , but a purposeful omission. 

During c o n s i d e r a t i o n of the b i l l i n the 1973 session of the 
l e g i s l a t u r e , two amendments were considered which would have d i r e c t e d 
the Department to do otherwise. One, i n the Senate, stated: "A per
son s h a l l be f u r n i s h e d a c e r t i f i e d copy of h i s record upon payment of 
the costs of c e r t i f i c a t i o n . " Amend. 223 b, S.F. 115, Senate Journal 
of March 9, 1973, p. 561. This was defeated, along w i t h another sec
t i o n of Senator W i l l i t s ' amendment which he withdrew a f t e r d i s c u s s i o n , 
to " s t r i k e words and i n no other s i t u a t i o n s h a l l the bureau f u r n i s h 
an i n d i v i d u a l or h i s attorney w i t h a c e r t i f i e d copy except as provided 
by t h i s Act." Amend. 223c, S.F, 115, Senate Journal of March 9, 1973, 
p. 561. This s e c t i o n now remains i n Section 692.5, paragraph 2, 
Code of Iowa, 1979. 

Although at f i r s t glance i t may have appeared d e s i r a b l e to permit 
c.n i n d i v i d u a l to o b t a i n a c e r t i f i e d cop3T of "no record," upon r e f l e c 
t i o n the l e g i s l a t u r e apparently determined that t h i s p r a c t i c e might 
lead to abuses. I f the records were a v a i l a b l e to i n d i v i d u a l s , 
employers might r o u t i n e l y r e q u i r e a person to obtain a c e r t i f i e d copy 
of "no record" as a c o n d i t i o n of employment. This p r a c t i c e would 
have the e f f e c t of p e r m i t t i n g p r i v a t e employers to circumvent other 
p r o v i s i o n s of the s t a t u t e and to o b t a i n information they are c l e a r l y 
barred from r e c e i v i n g . P l a i n l y , i f an i n d i v i d u a l cannot r o u t i n e l y 
r e c e i v e a copy of h i s record, t h i s i n v a s i o n of p r i v a c y could not 
occur. 

In construing s t a t u t e s the primary c o n s i d e r a t i o n i s the i n t e n t of 
the l e g i s l a t u r e . Schmitt v. Iowa Dept. of S o c i a l Services, 263 N.W.2d 
739 (Iowa 1978). C l e a r l y the l e g i s l a t u r e reviewed the option of per
m i t t i n g an i n d i v i d u a l to obtain a copy of h i s c r i m i n a l record and 
r e j e c t e d t h i s proposal. "The s t r i k i n g of a p r o v i s i o n before enact
ment of a s t a t u t e i s an i n d i c a t i o n the s t a t u t e should not be construed 
to include i t . " Chelsea Theater Corp, v. C i t y of B u r l i n g t o n , 258 N.W. 
2d 372 (Iowa 19777,at p. 374. 

Therefore, since the l e g i s l a t u r e chose not to allow an i n d i v i d u a l 
to obtain a c e r t i f i e d copy of h i s record, one must assume t h i s would 
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a l s o i n c l u d e h i s a b i l i t y to o b t a i n a c e r t i f i c a t e of no r e c o r d . 

The f e d e r a l government has s i m i l a r r u l e s d e a l i n g with c r i m i n a l 
h i s t o r y records and t h e i r d i s s e m i n a t i o n . 28 C.F.R. S e c t i o n 20.1 s t a t e s 
the purpose: 

" I t i s the purpose of these r e g u l a t i o n s to assure t h a t 
c r i m i n a l h i s t o r y r e c o r d i n f o r m a t i o n wherever i t appears 
i s c o l l e c t e d , s t o r e d , and disseminated i n a manner to 
i n s u r e the completeness, i n t e g r i t y , accuracy and s e c u r i t y 
of such i n f o r m a t i o n and to p r o t e c t i n d i v i d u a l p r i v a c y . " 
(Emphasis added) 

I t would be d i f f i c u l t to see how an i n d i v i d u a l could "begin again" 
or be assured o f p e r s o n a l p r i v a c y i f he had to produce a c e r t i f i c a t e 
o f no r e c o r d upon every job change or a p p l i c a t i o n . 

28 C.F.R. S e c t i o n 20.21(b)(1) and (2) l i m i t s d i s s e m i n a t i o n t o : 

"(1) C r i m i n a l j u s t i c e agencies, f o r purposes of a d m i n i s t r a 
t i o n o f c r i m i n a l j u s t i c e and c r i m i n a l j u s t i c e agency employ
ment. 

"(2) I n d i v i d u a l s and agencies f o r any purpose a u t h o r i z e d by 
s t a t u t e , ordinance, executive o r d e r , or c o u r t r u l e , d e c i s i o n , 
or order as construed by a p p r o p r i a t e s t a t e or l o c a l o f f i c i a l s 
or agencies." 

28 C.F.R. S e c t i o n 20.3(c) d e f i n e s c r i m i n a l j u s t i c e agency i n the 
same manner as Iowa, so i t would seem t h a t the i n t e n t of the f e d e r a l 
r u l e s a l s o i s to not allow an i n d i v i d u a l a copy of h i s r e c o r d . 

28 C.F.R. Sections 20.21(c) (2) and (3) are even more s p e c i f i c on 
t h i s p o i n t : 

"(2) No agency or i n d i v i d u a l s h a l l c o n firm the e x i s t e n c e 
or non-existence of c r i m i n a l h i s t o r y r e c o r d i n f o r m a t i o n 
to any person or agency t h a t would not be e l i g i b l e to 
r e c e i v e the i n f o r m a t i o n i t s e l f . (Emphasis added) 

"(3) Subsection (b) does not mandate d i s s e m i n a t i o n of 
c r i m i n a l h i s t o r y r e c o r d i n f o r m a t i o n to any agency or i n d i 
v i d u a l . S t a t e and l o c a l governments w i l l determine the 
purposes f o r which d i s s e m i n a t i o n of c r i m i n a l h i s t o r y r e c o r d 
i n f o r m a t i o n i s a u t h o r i z e d by State law, executive order, 
l o c a l ordinance, c o u r t r u l e , d e c i s i o n or order." 

C l e a r l y , an i n d i v i d u a l i s not a u t h o r i z e d by another s e c t i o n of t h i s 
Act to r e c e i v e t h i s i n f o r m a t i o n , so 28 C.F.R. S e c t i o n 20.21(c)(2) 
d e f i n i t i v e l y excludes him from r e c e i v i n g i t . 
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The appendix attached to 28 C.F.R. contains the d i s c u s s i o n sur
rounding S e c t i o n 20.21(c)(2) and seems to c l a r i f y the i n t e n t o f the 
f e d e r a l r u l e . At p. 252: 

"Pr e s e n t l y some employers are circumventing State and l o c a l 
d i s s e m i n a t i o n r e s t r i c t i o n s by r e q u e s t i n g a p p l i c a n t s to 
o b t a i n an o f f i c i a l c e r t i f i c a t i o n of no c r i m i n a l r e c o r d . 
An employer's request under the above circumstances 
gives the a p p l i c a n t the unenviable choice of i n v a s i o n 
of h i s p r i v a c y or l o s s of p o s s i b l e job o p p o r t u n i t i e s . 
Under t h i s s u b s e c t i o n r o u t i n e c e r t i f i c a t i o n of no rec o r d 
would no longer be permitted. In e x t r a o r d i n a r y circum-
stances, however, an i n d i v i d u a l c o u l d o b t a i n a c o u r t 
order p e r m i t t i n g such a c e r t i f i c a t i o n . " (Emphasis added) 

Since both s t a t e and f e d e r a l r u l e s are s i m i l a r and cover the con
t r o l o f s i m i l a r i n f o r m a t i o n , i t can be assumed t h a t the i n t e r p r e t a t i o n 
given the f e d e r a l r u l e s would be e q u a l l y a p p l i c a b l e to the s t a t e 
s t a t u t o r y scheme. 

This i s not to say an i n d i v i d u a l does not have access to h i s own 
c r i m i n a l h i s t o r y r e c o r d . S e c t i o n 692.5 permits any person or h i s 
attorney w i t h proper i d e n t i f i c a t i o n to see h i s f i l e at a time conven
i e n t to h i m s e l f and the Department. And, should an i n d i v i d u a l d i s c o v e r 
data i n h i s r e c o r d t h a t he b e l i e v e s to be i n c o r r e c t , the process of 
j u d i c i a l review i s e s t a b l i s h e d . T h i s i n c l u d e s the o b t a i n i n g by court 
order from the bureau a c e r t i f i e d copy t o be f i l e d with the c o u r t , and 
i n no other circumstance f u r n i s h i n g an i n d i v i d u a l or h i s attorney with 
a c e r t i f i e d copy except provided by t h a t chapter. S e c t i o n 692.5, Code 
of Iowa, 19 79. 

28 C.F.R. 20.21(g)(1) on access and review i s s i m i l a r : 

"(1) Any i n d i v i d u a l s h a l l , upon s a t i s f a c t o r y v e r i f i c a t i o n 
of h i s i d e n t i t y , be e n t i t l e d to review without undue burden 
to e i t h e r the c r i m i n a l j u s t i c e agency or the i n d i v i d u a l , 
any c r i m i n a l h i s t o r y r e c o r d i n f o r m a t i o n maintained about 
the i n d i v i d u a l and o b t a i n a copy thereof when necessary 
f o r the purpose of challenge or c o r r e c t i o n . " 

The commentary f o l l o w i n g t h a t s e c t i o n makes c l e a r the meaning of 
challenge at p. 252: 

"20.21(g)(1) A 'challenge' under t h i s s e c t i o n i s an o r a l 
or w r i t t e n c o n t e n t i o n by an i n d i v i d u a l t h a t h i s rec o r d i s 
in a c c u r a t e or incomplete. While an i n d i v i d u a l should have 
access to h i s record f o r review, a copy of the r e c o r d should 
o r d i n a r i l y o n l y be given when i t i s c l e a r l y e s t a b l i s h e d t h a t 
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i t i s necessary f o r the purpose of ch a l l e n g e . 
added) 

(Emphasis 

An i n d i v i d u a l , then, under the f e d e r a l r u l e s , may see h i s rec o r d 
and o b t a i n a copy on l y when i t i s necessary to ch a l l e n g e the accuracy 
of t h a t r e c o r d . In Iowa, t h i s would be handled by the Court o r d e r i n g 
the copy, not the i n d i v i d u a l . S e c t i o n 692.5, Code of Iowa, 1979. 

When a l l the fo r e g o i n g i s considered together, i n c l u d i n g the 
s t a t u t e s a u t h o r i z i n g d i s s e m i n a t i o n o n l y to c r i m i n a l j u s t i c e agencies, 
and p u b l i c agencies a u t h o r i z e d by the C o n f i d e n t i a l Records C o u n c i l , 
the f a c t o f the L e g i s l a t u r e not i n c l u d i n g an amendment to allow i n d i 
v i d u a l c e r t i f i e d c o p i e s , the f e d e r a l r u l e s not a l l o w i n g e i t h e r a copy 
of a r e c o r d or a copy of no.record and the i n t e n t d i s c u s s i o n s , then 
i t . r a t h e r c l e a r l y . a p p e a r s that Iowa, law does pot'permit- c e r t i f i e d 
c o p i e s to be made f o r an i n d i v i d u a l e i t h e r of hi s * r e c o r d o r s t a t i n g 
a c o n d i t i o n of no r e c o r d . 

Therefore, the answer to your f i r s t q u e s t i o n i s no, and, neces
s a r i l y , then, the answer to the second question i s a l s o no. 

S i n c e r e l y , 

THEODORE R. BOECKER 
A s s i s t a n t Attorney General TRB:pw 



STATE OFFICERS AND DEPARTMENTS: Iowa Board of Pharmacy 
Examiners - Chapter 155, Chapter 204, Chapter 152, Chapter 148B, 
§234.22, Code of Iowa (1979). D i s p e n s i n g o f p r e s c r i p t i o n 
drugs i s l i m i t e d t o l i c e n s e d p r a c t i t i o n e r s who are all o w e d 
by the code t o p r e s c r i b e and to p h a r m a c i s t s . (McGrane & 
Blumberg t o Johnson, Iowa Board o f Pharmacy Examiners, 7/5/79) 
#79-7-10 C O 

Norman Johnson J u l y 5, 1979 
S e c r e t a r y 
Iowa Board o f Pharmacy Examiners 
L O C A L 

Dear Mr. Johnson: 

You have requested an o p i n i o n from t h i s o f f i c e on the 
f o l l o w i n g q u e s t i o n : 

"Who, o t h e r than a person o r p r a c t i t i o n e r 
a u t h o r i z e d by the Code t o p r e s c r i b e , may 
dispe n s e p r e s c r i p t i o n drugs?" 

B e f o r e answering t h i s q u e s t i o n i t i s necessary t o s e t o u t the 
l i m i t s of t h i s o p i n i o n . "Dispense" i s d e f i n e d i n the Uniform 
C o n t r o l l e d Substances A c t a t §204.101(9), Code o f Iowa (1979) 
as f o l l o w s : 

"Dispense" means to d e l i v e r a c o n t r o l l e d 
substance t o an u l t i m a t e user or r e s e a r c h s u b j e c t 
by o r pursuant t o the l a w f u l o r d e r o f a 
p r a c t i t i o n e r , i n c l u d i n g the p r e s c r i b i n g , adminis
t e r i n g , packaging, l a b e l i n g , or compounding n e c e s s a r y 
to prepare the substance f o r t h a t d e l i v e r y . 

You have, however, i n d i c a t e d t h a t your q u e s t i o n r e f e r s o n l y t o 
d i s p e n s i n g i n a narrower sense, t h a t i s , the d e l i v e r y o f t a k e -
home dosages o f p r e s c r i p t i o n drugs t o an u l t i m a t e u s e r . 

We s t a r t out w i t h the assumption t h a t p h y s i c i a n s , o s t e o p a t h i c 
p h y s i c i a n s and surgeons, osteopaths, d e n t i s t s , p o d i a t r i s t s , and 
v e t e r i n a r i a n s , a l l o f whom are a u t h o r i z e d t o p r e s c r i b e , may d i s p e n s e 
p r e s c r i p t i o n drugs. See Code S e c t i o n s 148.1, 149.5, 150.8, 150A.1, 
153.20, 155.2(2), 155.3(2), 155.3(8), 155.3(11), 155.26, Code of 
Iowa (1979). These persons may, however, be l i m i t e d i n , or p r e 
c l u d e d from, d i s p e n s i n g or p r e s c r i b i n g c o n t r o l l e d substances under 
Chapter 204, Code of Iowa (1979), a c c o r d i n g t o t h e i r r e g i s t r a t i o n 
under the C o n t r o l l e d Substances A c t . §§ 204.302(1), 204.302(2), 
204.304 (.2), Code of Iowa (1979). T h i s o p i n i o n w i l l not d e a l w i t h 
the v a r i e t y o f l i m i t a t i o n s t h a t c o u l d be put on p r e s c r i b e r s by t h e i r 



Norman Johnson 
Iowa Board o f Pharmacy Examiners 
Page 2 

r e g i s t r a t i o n , and w i l l assume they a l l have g e n e r a l power t o d i s p e n s e 
a l l p r e s c r i p t i o n drugs. Another obvious assumption i s t h a t pharma
c i s t s may d i s p e n s e p r e s c r i p t i o n drugs. §§ 155.1, 204.308, Code 
o f Iowa (1979). 

P r e s c r i p t i o n drugs a r e d e f i n e d i n §155.3(10), Code o f 
Iowa (1979) as f o l l o w s : 

" P r e s c r i p t i o n drug means (a) any drug or 
medicine the l a b e l o f which i s r e q u i r e d by 
f e d e r a l law to bear the statement: "Caution: 
f e d e r a l law p r o h i b i t s d i s p e n s i n g w i t h o u t a 
p r e s c r i p t i o n , ' (b) any drug o r medicine 
which, because o f i t s t o x i c i t y o r o t h e r poten
t i a l i t y f o r harmful e f f e c t , o r the method 
o f i t s use, i s not s a f e f o r use except under the 
s u p e r v i s i o n o f a p r a c t i t i o n e r l i c e n s e d by law 
t o p r e s c r i b e , a d m i n i s t e r , o r dispense such drug 
o r medicine, o r (c) a new drug or medicine which 
i s l i m i t e d under s t a t e law t o use under the p r o 
f e s s i o n a l s u p e r v i s i o n o f a p r a c t i t i o n e r l i c e n s e d by 
law t o p r e s c r i b e , a d m i n i s t e r , or d i s p e n s e such 
drug o r medicine." 

These drugs can be c a t e g o r i z e d more b r i e f l y as (a) " f e d e r a l 
legend" drugs, (b) c o n t r o l l e d substances under Chapter 204 and 
p o i s o n s under Chapter 205 and, (c) new drugs under §203A.ll. 
F e d e r a l legend drugs would i n c l u d e most c o n t r o l l e d substances, 
but the converse i s not t r u e . The new drugs, u n l e s s they 
are c o n t r o l l e d substances, would be handled i n the same way as 
f e d e r a l legend drugs u n l e s s the Pharmacy Board, i n approving them 
f o r s a l e , imposed o t h e r l i m i t a t i o n s . §203A.11(2), Code o f Iowa 
(1979). In the d i s c u s s i o n o f who may d i s p e n s e , t h i s o p i n i o n w i l l 
d e a l w i t h the drugs as two c a t e g o r i e s : C o n t r o l l e d substances under 
Chapter 204 and other p r e s c r i p t i o n drugs, b a s i c a l l y f e d e r a l legend 
drugs and p o i s o n s under Chapter 205. -̂

We s t a r t out w i t h the premise t h a t a l l p o s s e s s i o n , manufacture, 
o r d e l i v e r y o f c o n t r o l l e d substances under Chapter 204, Code o f 
Iowa (1979) i s p r o h i b i t e d u n l e s s e x p r e s s l y p e r m i t t e d by the A c t . 

1. C o n t r o l l e d substances i n Schedule V o f the C o n t r o l l e d Substances 
A c t are g e n e r a l l y n e i t h e r legend drugs nor p r e s c r i p t i o n drugs. 
T h i s o p i n i o n w i l l , however, c o n t i n u e to r e f e r t o a l l c o n t r o l l e d 
substances as p r e s c r i p t i o n drugs simply as a matter o f convenience. 
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S e c t i o n 204.401, Code o f Iowa (1979). Therefore, any d i s p e n s i n g 
must be pursuant t o the p r o v i s i o n s i n the Code of Iowa (197 9). 
We have p r e v i o u s l y assumed t h a t d o c t o r s , d e n t i s t s , p o d i a t r i s t s , 
v e t e r i n a r i a n s and pharmacists may d i s p e n s e . These persons a r e 
p r a c t i t i o n e r s as d e f i n e d by §204.101(22) and, as such, they a re 
allowed t o r e g i s t e r under §204.303(3) t o dispense c o n t r o l l e d 
substances. Such r e g i s t r a t i o n i s a p r e r e q u i s i t e t o any p o s s e s s i o n 
o r d i s t r i b u t i o n o f c o n t r o l l e d substances. 

As noted above, r e g i s t e r e d p r a c t i t i o n e r s c l e a r l y can di s p e n s e 
c o n t r o l l e d substances. Chapter 2"04 does not e x p l i c i t l y p r o v i d e 
f o r d i s p e n s i n g by any o t h e r persons, and i f o t h e r s are al l o w e d 
t o dispense i t must be by d e l e g a t i o n from these p r a c t i t i o n e r s . 
The q u e s t i o n then i s whether d i s p e n s i n g i s a d e l e g a b l e f u n c t i o n . 
We conclude t h a t , a t l e a s t as t o c o n t r o l l e d substances, i t i s not. 

T h i s o f f i c e i s s u e d an o p i n i o n , 1970 O.A.G. 418, which concluded 
t h a t d i s p e n s i n g was a d e l e g a b l e f u n c t i o n . The o p i n i o n s t a t e d t h a t : 

"The a c t o f d i s p e n s i n g drugs, u n l e s s p r o h i b i t e d by 
s t a t u t e has been c o n s i d e r e d a f u n c t i o n which a 
me d i c a l p r a c t i t i o n e r may d e l e g a t e t o v a r i o u s persons; 

The o p i n i o n , however, d e s p i t e i t s language i n d i c a t i n g t h a t d i s p e n s i n g was 
i n h e r e n t l y d e l e g a b l e , r e l i e d on the then e x i s t i n g s t a t u t o r y language 
t o j u s t i f y such a d e l e g a t i o n . Chapter 189, A c t s o f 62nd G.A., (1967), 
the s t a t u t e i n i s s u e i n the 1970 o p i n i o n , governed d e p r e s s a n t , 
s t i m u l a n t and n a r c o t i c drugs. S e c t i o n 3 of t h a t A c t p r o v i d e d an 
express and g e n e r a l p r o h i b i t i o n on any t r a f f i c i n such drugs. I t 
a l s o c o n t a i n e d the f o l l o w i n g p r o v i s i o n s i n S e c t i o n 2: 

" S e c t i o n t h r e e (3) of t h i s A c t s h a l l not 
apply t o the f o l l o w i n g 

5. M e d i c a l P r a c t i t i o n e r s a c t i n g i n the 
cour s e o f t h e i r p r o f e s s i o n a l p r a c t i c e 

8. An employee or agent o f any person 
d e s c r i b e d i n s u b s e c t i o n (1) through s i x (6) 
of t h i s s e c t i o n , and a nurse o r o t h e r 
m e d i c a l t e c h n i c i a n under t h e s u p e r v i s i o n 
o f a m e d i c a l p r a c t i t i o n e r w h i l e such employee, 
nurse, o r me d i c a l t e c h n i c i a n i s a c t i n g i n 
the course o f h i s employment or o c c u p a t i o n and 
not on h i s own account. 2 

2. On the e f f e c t o f the change when the s t a t u t e was repealed, 
see 19.72 O.A.G. 308. 
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We are not f a c e d w i t h the q u e s t i o n o f whether the 1970 o p i n i o n was 
c o r r e c t i n i n d i c a t i n g t h a t d i s p e n s i n g was i n h e r e n t l y d e l e g a b l e , s i n c e 
we have a s t a t u t o r y p r o h i b i t i o n i n §204.401 which does not c o n t a i n 
any e x p l i c i t e x c e p t i o n a l l o w i n g d e l e g a t i o n as e x i s t e d i n §2(8) o f 
Chapter 189, A c t s of 62 G.A. (1967). We a l s o b e l i e v e no i m p l i c i t 
e x c e p t i o n a l l o w i n g d e l e g a t i o n o f d i s p e n s i n g can be read i n t o Chapter 
204. We are r e i n f o r c e d i n t h i s b e l i e f by s p e c i f i c e x c e p t i o n s which 
a r e c o n t a i n e d i n the C o n t r o l l e d Substances A c t . S e c t i o n 204.101(1) 
p r o v i d e s t h a t " a d m i n i s t r a t i o n , " t h a t i s , d i r e c t a p p l i c a t i o n o f a 
s i n g l e dose o f a c o n t r o l l e d substance, can be d e l e g a t e d . I n §204. 
302 (3) (9) i t i s p r o v i d e d t h a t an agent o f a r e g i s t e r e d d i s p e n s e r 
may "possess" a c o n t r o l l e d substance i n the c o u r s e of h i s employment 
w i t h o u t r e g i s t e r i n g . Had the l e g i s l a t u r e i n t e n d e d t h a t t h e r e be 
a s i m i l a r e x c e p t i o n f o r d i s p e n s i n g , i t must be assumed they would have 
enacted such an e x c e p t i o n . The absence of a d i s p e n s i n g e x c e p t i o n 
c l e a r l y i n d i c a t e s none was i n t e n d e d . 

T h i s i s a l s o c o n s i s t e n t w i t h p r e v i o u s Iowa drug laws. As noted 
above, t h e r e was a broader e x c e p t i o n i n Chapter 204A, Code o f 
Iowa (1971) (Chapter 189, A c t s o f 62nd G.A. (1967)). However the 
Uniform N a r c o t i c Drug A c t , Chapter 204, Code o f Iowa (1971), a l s o 
i n e f f e c t i n 1971, p r o v i d e d : 

"204.7 P r o f e s s i o n a l use o f n a r c o t i c drugs 
1. A p h y s i c i a n o r a d e n t i s t , . . . may p r e s c r i b e 
on a w r i t t e n p r e s c r i p t i o n , a d m i n i s t e r , or d i s 
pense n a r c o t i c drugs or may cause the same t o be 
a d m i n i s t e r e d by a nurse o r xntern under hxs 
d i r e c t i o n and s u p e r v i s i o n . [emphasis added] 

T h i s s t a t u t e p r o v i d e d o n l y f o r the d e l e g a t i o n o f a d m i n i s t r a t i o n . 
The same s e c t i o n a l s o r e q u i r e d t h a t drugs g i v e n by a d o c t o r f o r 
a d m i n i s t r a t i o n i n h i s absence were t o be r e t u r n e d t o him i f not 
used. Both o f t h e s e p r o v i s i o n s are c o n s i s t e n t w i t h an i n t e r p r e t a t i o n 
p r o h i b i t i n g d i s p e n s i n g by anyone o t h e r than a r e g i s t e r e d p r a c t i t i o n e r . 

The c o n c l u s i o n , t h e r e f o r e , as f a r as c o n t r o l l e d substances 
a r e concerned, i s c l e a r ; o n l y a r e g i s t e r e d p r a c t i t i o n e r can d i s p e n s e , 
i . e . , d e l i v e r take-home dosages o f , c o n t r o l l e d substances. See 
O p i n i o n o f A t t o r n e y G e n e r a l , D a l l y n t o Reidman, A p r i l - 30, 1979 #7.9-
4-38. Put i n terms o f your q u e s t i o n , t h i s means t h a t o n l y a 
person allowed by the Code to p r e s c r i b e , or a pharmacist, can d i s p e n s e 
c o n t r o l l e d substances. 

The more d i f f i c u l t q u e s t i o n i s whether " f e d e r a l l e g e n d " p r e 
s c r i p t i o n drugs which a r e not c o n t r o l l e d substances under Chapter 204 
may be d i s p e n s e d by anyone o t h e r than a person o r p r a c t i t i o n e r a llowed 
by the Code t o p r e s c r i b e . With r e s p e c t t o t h e s e drugs t h e r e i s not 
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as s p e c i f i c a ban on p o s s e s s i o n and d i s t r i b u t i o n , nor i s t h e r e a 
f e d e r a l r e g i s t r a t i o n requirement. We a g a i n have our b a s i c assumptions 
as t o p h y s i c i a n s , osteopaths, o s t e o p a t h i c p h y s i c i a n s and surgeons, 
d e n t i s t s , p o d i a t r i s t s , v e t e r i n a r i a n s , and pharmacists and t h e i r 
a u t h o r i t y t o d i s p e n s e . See e.g. §§ 155.2(2), 155.3(8), Code o f 
Iowa (1979). 

The d e t e r m i n a t i o n o f who can d i s p e n s e "legend" drugs must be 
made b a s i c a l l y from Chapters 155, 203, 205, the Code c h a p t e r s 
c o v e r i n g s p e c i f i c s u b j e c t s and p r o f e s s i o n s , and the Iowa A d m i n i s t r a t i v e 
Code. ~ 

In §155.6, t h e r e i s a g e n e r a l p r o h i b i t i o n a g a i n s t p e r m i t t i n g 
anyone who i s not a l i c e n s e d pharmacist to f i l l a p r e s c r i p t i o n o f 
a p r a c t i t i o n e r . S e c t i o n 155.26 f o r b i d s t h e p o s s e s s i o n of a p r e 
s c r i p t i o n drug u n l e s s l a w f u l l y d i s p e n s e d . The l a t t e r s e c t i o n i n 
c l u d e s a s p e c i f i c e x c e p t i o n f o r p r a c t i t i o n e r s , f o r l i c e n s e d whole
s a l e r s and f o r n u r s e s . A g e n e r a l e x c e p t i o n , upon which we have 
p a r t i a l l y based our assumption t h a t p r a c t i t i o n e r s can d i s p e n s e , i s 
found i n §155.2(2) which p r o v i d e s t h a t persons l i c e n s e d t o p r a c t i c e 
medicine, d e n t i s t r y , p o d i a t r y or v e t e r i n a r y medicine who d i s p e n s e 
as an i n c i d e n t t o t h e i r p r a c t i c e s h a l l not be deemed t o be p r a c t i c i n g 
pharmacy under §155.1, nor i l l e g a l l y i n p o s s e s s i o n o f drugs under 
§155.6. S e c t i o n 155.3(8) a l s o e x p r e s s l y p r o v i d e s t h a t the Chapter 
s h a l l not a p p l y t o persons l i s t e d i n 155.2(2). No o t h e r e x c e p t i o n s 
are s p e c i f i c a l l y p r o v i d e d . 

We b e g i n t o g l e a n from t h i s s t a t u t e t h a t the i n t e n t o f the 
l e g i s l a t u r e i s c l e a r l y t o keep s t r i c t c o n t r o l s on p r e s c r i p t i o n 
drugs. T h i s i n t e n t i s i m p l i c i t i n the L e g i s l a t u r e ' s b a s i c e n a c t 
ments r e q u i r i n g p r e s c r i p t i o n s and p h a r m a c i s t s , and i s very e x p l i c i t i n 
such s e c t i o n s as §§ 155.6, 155.26, 155.30, 203.3 and 205.3, 
Code of Iowa (1979). Thus,to say t h a t the r i g h t t o d i s p e n s e "legend" 
drugs by persons o t h e r than p r e s c r i b e r s i s i m p l i c i t i n , o r can be 
i n f e r r e d from, the s t a t u t e s analyzed immediately above would seem 
to be c o n t r a r y t o l e g i s l a t i v e i n t e n t . We conclude, t h e r e f o r e , t h a t 
u n l e s s the i n d i v i d u a l p r a c t i c e a c t s o r s p e c i f i c d i s t r i b u t i o n s t a t u t e s 
p r o v i d e f o r the r i g h t t o d i s p e n s e , i t i s p r o h i b i t e d except f o r p r e 
s c r i b e r s and p h a r m a c i s t s . T h i s i s c o n s i s t e n t w i t h S t a t e v. Boston, 
226 Iowa 429, 284 N.W. 143 (1939), which s t a t e s t h a t the e n t i r e f i e l d 
of medicine and surgery i s open t o m e d i c a l d o c t o r s but t h a t the o t h e r 
p r o f e s s i o n s i n the h e a l i n g a r t s are l i m i t e d t o the f u n c t i o n s s e t 
out i n t h e i r p r o f e s s i o n a l a c t s . See e.g. Chapter 151, Code o f 
Iowa (1979), P r a c t i c e o f C h i r o p r a c t i c . 

The p r a c t i c e o f n u r s i n g i s c o n t r o l l e d by Chapter 152, and i s 
d e f i n e d i n §152.1 i n v e r y g e n e r a l terms. We might conclude from 
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the d e f i n i t i o n t h a t such phrases as "conduct n u r s i n g treatment," 
"execute regimen," "perform a d d i t i o n a l a c t s " or "perform s e r v i c e s 
i n the p r o v i s i o n of s u p p o r t i v e or r e s t o r a t i v e c a r e " a l l o w s d i s p e n s i n g . 
However, the f u n c t i o n s o f a nurse a l s o seem to be d e f i n e d by the 
d e f i n i t i o n o f what a nurse i s not. S e c t i o n 152.1(1) p r o v i d e s : 

"The p r a c t i c e o f n u r s i n g . . . does not mean 
any of the f o l l o w i n g (a) The p r a c t i c e o f medicine 
and surgery as d e f i n e d i n Chapter 148, the o s t e o p a t h i c 
p r a c t i c e , as d e f i n e d i n c h a p t e r 150, the p r a c t i c e of 
o s t e o p a t h i c medicine and surgery, as d e f i n e d i n 
c h a p t e r 150A, or the p r a c t i c e of pharmacy as d e f i n e d 
i n c h a p t e r 155, except" p r a c t i c e s which are r e c o g n i z e d 
by the m e d i c a l and n u r s i n g p r o f e s s i o n s and approved 
by the board as proper t o be performed by a r e g i s t e r e d 
nurse. [emphasis added] 

While t h i s i s a d e f i n i t i o n a l s e c t i o n i t appears t o be s u b s t a n t i v e 
i n d e l i n e a t i n g the r i g h t s and d u t i e s o f nurses when re a d w i t h 
§152.1(2), which i s a l s o a d e f i n i t i o n a l s e c t i o n . Thus, the 
d u t i e s and f u n c t i o n s of d o c t o r s and pharmacists, ( d i s p e n s i n g , f o r 
the purposes of t h i s o p i n i o n ) , can o n l y be performed by a nurse i f 
approved "to be performed" by the m e d i c a l and n u r s i n g p r o f e s s i o n s . 
A r e s o r t t o the Iowa A d m i n i s t r a t i v e Code, Nursing Board 590 and 
H e a l t h 470, Chapter 135, M e d i c a l Examiners, r e v e a l s no r e g u l a t i o n s 
a l l o w i n g nurses to d i s p e n s e . We t h e r e f o r e a r r i v e a t t h e c o n c l u s i o n 
t h a t they cannot. 

We a r r i v e a t the i d e n t i c a l c o n c l u s i o n w i t h r e s p e c t to p h y s i c i a n s ' 
a s s i s t a n t s under Chapter 148B, Code o f Iowa (1979). S e c t i o n 148B.4 
p r o v i d e s t h a t p h y s i c i a n s ' a s s i s t a n t s may perform "medical s e r v i c e s " 
when performed under a p h y s i c i a n ' s s u p e r v i s i o n . IAC H e a l t h 470, 
Chapter 136, S e c t i o n 5, s e t s out the d u t i e s o f a p h y s i c i a n ' s 
a s s i s t a n t . Nowhere i n these r u l e s i s t h e r e a p r o v i s i o n which would 
al l o w a p h y s i c i a n ' s a s s i s t a n t t o d i s p e n s e . In f a c t , the i n d i c a t i o n 
i s t o the c o n t r a r y s i n c e many o f the d u t i e s are d e s c r i b e d as " r o u t i n e . " 

t u i i r rn r-' 'jh1- "•' j. hi •-^-- fp .^-— ]•]' — ^ a -j *- j ••- • ^ ' j " - - - 4 " 
wu Luu'W? si w i i iii4ntgoo'i'Owappa»r^M 'fc]8.y-" |" |0"' 1'^ m ^v^\»^^-hmu^^vi^Ci 

With one e x c e p t i o n t o be d e a l t w i t h l a t e r , we f i n d no p r o v i s i o n s 
i n the Code which a l l o w any person o t h e r than a p r e s c r i b e r 
to d i s p e n s e p r e s c r i p t i o n drugs. T h i s means t h a t o f f i c e p e r s o n n e l 
o r m e d i c a l t e c h n i c i a n s , i n c l u d i n g nurses and p h y s i c i a n ' s a s s i s t a n t s 
are not t o d i s p e n s e , i . e . , d i s t r i b u t e take-home dosages o f , 
p r e s c r i p t i o n drugs whether c o n t r o l l e d or n o n - c o n t r o l l e d substances. 
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These medications can be dispensed (per our l i m i t e d d e f i n i t i o n 
o f t h a t term) o n l y by the p r e s c r i b e r o r a pharmacist.. 

One e x c e p t i o n appears i n the Code. In §234.22, p r o v i s i o n i s 
made f o r the " d i s t r i b u t i o n " o f c o n t r a c e p t i v e d e v i c e s , rhythm 
c h a r t s , drugs and m e d i c a l p r e p a r a t i o n s i n c o n n e c t i o n w i t h f a m i l y 
p l a n n i n g s e r v i c e s under the a e g i s o f the Iowa Department o f S o c i a l 
S e r v i c e s . These drugs and medi c a l p r e p a r a t i o n s can be d i s t r i b u t e d 
o n l y a f t e r examination o f the p a t i e n t and p r e s c r i p t i o n by a 
l i c e n s e d p h y s i c i a n . I t i s our o p i n i o n t h i s e x c e p t i o n a l l o w s 
d i s t r i b u t i o n of p r e s c r i p t i o n drugs which are not c o n t r o l l e d sub
stances by the pe r s o n n e l o f the f a m i l y p l a n n i n g s e r v i c e s o r g a n i z e d 
under Chapter 234, and does not r e q u i r e the presence o f a d o c t o r 
o r pharmacist. We are l e d to the c o n c l u s i o n t h a t a pharmacist or 
p h y s i c i a n i s not r e q u i r e d to be p r e s e n t s i n c e the s e c t i o n i n v o l v e d 
e x p r e s s l y r e q u i r e s t h a t c e r t a i n f u n c t i o n s be performed by a p h y s i c i a n , 
but does not i n c l u d e the d i s t r i b u t i o n o f drugs and m e d i c a t i o n i n 
those f u n c t i o n s . We b e l i e v e t h i s e x t r a o r d i n a r y p r o v i s i o n was 
enacted to make uncomplicated f a m i l y p l a n n i n g s e r v i c e s a v a i l a b l e 
and i n the a n t i c i p a t i o n t h a t the o n l y drugs d i s t r i b u t e d would be 
those necessary f o r f a m i l y p l a n n i n g o r b i r t h c o n t r o l measures. 
Moreover, these cannot be d i s t r i b u t e d u n t i l a f t e r examination by 
a p h y s i c i a n and a p r e s c r i p t i o n by t h a t p h y s i c i a n . 

Our c o n c l u s i o n t h e r e f o r e i s : Only those persons a u t h o r i z e d 
by the Code t o p r e s c r i b e may disp e n s e p r e s c r i p t i o n drugs, except 
as t o the l i m i t e d a u t h o r i z a t i o n i n Chapter 234, s e t out above. 

S i n c e r e l y , 

THOMAS D. McGRANE 
A s s i s t a n t A t t o r n e y G e n e r a l 

TDM:LMB/cla 



C e r t i f i c a t e o f N e e d — C h a n g e o f O w n e r s h i p . S e c t i o n s 1 3 5 . 6 1 ( 1 9 ) , 1 3 5 . 6 1 ( 1 9 ) c , 
1 3 5 . 6 3 ( 1 ) , 1 3 5 . 6 4 a n d 1 3 5 . 8 3 , C o d e o f I o w a ( 1 9 7 9 ) . S e c t i o n s 1 3 5 . 6 1 t h r o u g h 
1 3 5 . 8 3 , Code o f I o w a ( 1 9 7 9 ) do n o t p r o v i d e a u t h o r i t y t o r e v i e w c h a n g e s o f 
o w n e r s h i p o f i n s t i t u t i o n a l h e a l t h f a c i l i t i e s . ( J o h n s o n t o P a w l e w s k i , 
C o m m i s s i o n e r o f P u b l i c H e a l t h , 7 / 5 / 7 9 ) # 7 9 - 7 - 9 C L > 

J u l y 5 , 1 9 7 9 

Norman L. P a w l e w s k i 
C o m m i s s i o n e r o f P u b l i c H e a l t h 
I o w a S t a t e D e p a r t m e n t o f H e a l t h 
L u c a s S t a t e O f f i c e B u i l d i n g 
Des M o i n e s , I A 5 0 3 1 9 

D e a r C o m m i s s i o n e r P a w l e w s k i : 

We a r e i n r e c e i p t o f y o u r l e t t e r r e q u e s t i n g a n o p i n i o n o f t h e A t t o r n e y G e n e r a l 
o n t h e f o l l o w i n g q u e s t i o n : 

W h e t h e r o r n o t t h e c e r t i f i c a t e o f n e e d l a w , s e c t i o n s 
1 3 5 . 6 1 t h r o u g h 1 3 5 . 8 3 , C o d e o f I o w a ( 1 9 7 9 ) c o n t a i n s 

. a u t h o r i t y t o r e v i e w c h a n g e s o f o w n e r s h i p o f i n s t i t u t i o n a l 
h e a l t h f a c i l i t i e s ? 

I o w a ' s c e r t i f i c a t e o f n e e d l a w r e q u i r e s t h a t a new i n s t i t u t i o n a l h e a l t h s e r v i c e 
o r c h a n g e d i n s t i t u t i o n a l h e a l t h s e r v i c e s h a l l n o t be o f f e r e d o r d e v e l o p e d i n 
t h i s s t a t e w i t h o u t p r i o r a p p l i c a t i o n t o t h e d e p a r t m e n t o f h e a l t h f o r a n d r e c e i p t 
o f a c e r t i f i c a t e o f n e e d . S e c t i o n 1 3 5 . 6 3 ( 1 ) , C o d e o f Iowa ( 1 9 7 9 ) . T h e L e g i s l a 
t u r e c h o s e t o l i m i t t h e c e r t i f i c a t e o f n e e d r e q u i r e m e n t t o new o r c h a n g e d i n s t i 
t u t i o n a l h e a l t h s e r v i c e s . A " n e w i n s t i t u t i o n a l h e a l t h s e r v i c e " o r " c h a n g e d 
i n s t i t u t i o n a l h e a l t h s e r v i c e " i s d e f i n e d i n s e c t i o n 1 3 5 . 6 1 ( 1 9 ) , C o d e o f I o w a 
( 1 9 7 9 ) : 

1 9 . "New i n s t i t u t i o n a l h e a l t h s e r v i c e " o r " c h a n g e d i n s t i 
t u t i o n a l h e a l t h s e r v i c e " means a n y o f t h e f o l l o w i n g : 

a . T h e c o n s t r u c t i o n , d e v e l o p m e n t o r o t h e r e s t a b l i s h m e n t 
o f a new i n s t i t u t i o n a l h e a l t h f a c i l i t y o r h e a l t h 
m a i n t e n a n c e o r g a n i z a t i o n . 
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b . R e l o c a t i o n o f an i n s t i t u t i o n a l h e a l t h f a c i l i t y o r a 
h e a l t h m a i n t e n a n c e o r g a n i z a t i o n . 

c . A n y e x p e n d i t u r e by o r on b e h a l f o f a n i n s t i t u t i o n a l 
h e a l t h f a c i l i t y o r a h e a l t h m a i n t e n a n c e o r g a n i z a t i o n 
i n e x c e s s o f o n e h u n d r e d f i f t y t h o u s a n d d o l l a r s w h i c h , 
u n d e r g e n e r a l l y a c c e p t e d a c c o u n t i n g p r i n c i p l e s c o n 
s i s t e n t l y a p p l i e d , i s a c a p i t a l e x p e n d i t u r e , o r a n y 
a c q u i s i t i o n by l e a s e o r d o n a t i o n t o w h i c h t h i s s u b 
s e c t i o n w o u l d be a p p l i c a b l e i f t h e a c q u i s i t i o n w e r e 
made by p u r c h a s e . 

d . A p e r m a n e n t c h a n g e i n t h e b e d c a p a c i t y , a s d e t e r m i n e d 
b y t h e d e p a r t m e n t , o f a n i n s t i t u t i o n a l h e a l t h f a c i l i t y 
o r a h e a l t h m a i n t e n a n c e o r g a n i z a t i o n . F o r p u r p o s e s o f 
t h i s p a r a g r a p h , a c h a n g e i s p e r m a n e n t i f i t i s i n t e n d e d 
t o be e f f e c t i v e f o r o n e y e a r o r m o r e . 

e . H e a l t h s e r v i c e s w h i c h a r e o r w i l l be o f f e r e d i n o r 
t h r o u g h a n i n s t i t u t i o n a l h e a l t h f a c i l i t y o r a h e a l t h 
m a i n t e n a n c e o r g a n i z a t i o n a t a s p e c i f i c t i m e b u t w h i c h 
w e r e n o t o f f e r e d o n a r e g u l a r b a s i s i n o r t h r o u g h t h a t 
i n s t i t u t i o n a l h e a l t h f a c i l i t y o r h e a l t h m a i n t e n a n c e 
o r g a n i z a t i o n w i t h i n t h e t w e l v e - m o n t h p e r i o d p r i o r t o 
t h a t t i m e . 

f . T h e d e l e t i o n o f o n e o r m o r e h e a l t h s e r v i c e s , p r e v i o u s l y 
o f f e r e d o n a r e g u l a r b a s i s b y a n i n s t i t u t i o n a l h e a l t h 
f a c i l i t y o r h e a l t h m a i n t e n a n c e o r g a n i z a t i o n o r t h e 
r e l o c a t i o n o f . o n e o r m o r e h e a l t h s e r v i c e s f r o m o n e 
p h y s i c a l f a c i l i t y t o a n o t h e r . 

g . A n y e x p e n d i t u r e by o r o n b e h a l f o f an i n d i v i d u a l 
h e a l t h c a r e p r o v i d e r o r g r o u p o f h e a l t h c a r e p r o v i d e r s , 
i n e x c e s s o f o n e h u n d r e d f i f t y t h o u s a n d d o l l a r s w h i c h : 

1 ) I s made f o r t h e p u r c h a s e o r a c q u i s i t i o n o f a 
s i n g l e p i e c e o f new e q u i p m e n t w h i c h i s t o be 
i n s t a l l e d a n d u s e d i n a p r i v a t e o f f i c e o r 
c l i n i c , a n d f o r w h i c h a c e r t i f i c a t e o f n e e d 
w o u l d be r e q u i r e d i f t h e e q u i p m e n t w e r e b e i n g 
p u r c h a s e d o r a c q u i r e d b y a n i n s t i t u t i o n a l h e a l t h 

- f a c i l i t y o r h e a l t h m a i n t e n a n c e o r g a n i z a t i o n ; a n d 

2 ) I s , u n d e r g e n e r a l l y a c c e p t e d a c c o u n t i n g 
p r i n c i p l e s c o n s i s t e n t l y a p p l i e d , a c a p i t a l 
e x p e n d i t u r e . 

S e c t i o n 1 3 5 . 6 1 ( 1 9 ) , C o d e o f Iowa ( 1 9 7 9 ) . o n i t s f a c e , d o e s n o t d e f i n e a c h a n g e 
o f o w n e r s h i p o f an i n s t i t u t i o n a l h e a l t h f a c i l i t y a s a new o r c h a n g e d i n s t i 
t u t i o n a l h e a l t h s e r v i c e . I t m i g h t be a r g u e d , h o w e v e r , t h a t s e c t i o n 1 3 5 . 6 1 ( 1 9 ) c , 

v C o d e o f I o w a ( 1 9 7 9 ) , " a n y e x p e n d i t u r e by o r on b e h a l f o f a n i n s t i t u t i o n a l h e a l t h 
f a c i l i t y o r h e a l t h m a i n t e n a n c e o r g a n i z a t i o n i n e x c e s s o f o n e h u n d r e d f i f t y 

u t h o u s a n d d o l l a r s " , c o u l d p r o v i d e t h e s t a t u t o r y a u t h o r i t y t o r e v i e w a c h a n g e o f 
o w n e r s h i p , b u t i n l i g h t o f t h e p r o v i s i o n s o f s e c t i o n 1 3 5 . 6 4 , C o d e o f Iowa ( 1 9 7 9 ) 
t h i s a r g u m e n t i s n o t p e r s u a s i v e . 
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S e c t i o n 1 3 5 . 6 4 , C o d e o f Iowa ( 1 9 7 9 ) l i s t s t h e c r i t e r i a w h i c h t h e s t a t e h e a l t h 
f a c i l i t i e s c o u n c i l a n d t h e d e p a r t m e n t o f h e a l t h s h a l l c o n s i d e r when e v a l u a t i n g 
a n a p p l i c a t i o n f o r a c e r t i f i c a t e o f n e e d . T h e s e c r i t e r i a s p e c i f i c a l l y a d d r e s s 
v a r i o u s t y p e s o f p r o p o s a l s , f o r e x a m p l e : new c o n s t r u c t i o n , a d d i t i o n o f b e d s , 
r e l o c a t i o n , s p e c i a l n e e d s o f h e a l t h m a i n t e n a n c e o r g a n i z a t i o n s , s p e c i a l n e e d s 
o f b i o m e d i c a l a n d b e h a v o r i a l r e s e a r c h p r o j e c t s a n d o s t e o p a t h i c a n d a l l o p a t h i c 
s e r v i c e s . T h e c r i t e r i a do n o t s p e c i a l l y a d d r e s s t h e c h a n g e o f o w n e r s h i p o f 
a n i n s t i t u t i o n a l h e a l t h f a c i l i t y . None o f t h e r e m a i n i n g s t a t u t o r y p r o v i s i o n s 
o f s e c t i o n s 1 3 5 . 6 1 t h r o u g h 1 3 5 . 8 3 , C o d e o f Iowa ( 1 9 7 9 ) d i r e c t l y o r i n d i r e c t l y 
a d d r e s s a c h a n g e o f o w n e r s h i p o f an i n s t i t u t i o n a l h e a l t h f a c i l i t y . 

I o w a ' s c e r t i f i c a t e o f n e e d l a w was d r a f t e d i n a n e f f o r t t o c o m p l y w i t h t h e 
p r o v i s i o n s o f 4 2 U . S . C . § 3 0 0 m - 2 , w h i c h r e q u i r e s a S t a t e c e r t i f i c a t e o f n e e d 
p r o g r a m a p p l i c a b l e t o new i n s t i t u t i o n a l h e a l t h s e r v i c e s p r o p o s e d t o b e o f f e r e d 
o r d e v e l o p e d w i t h i n t h e s t a t e . T h e f e d e r a l r e g u l a t i o n s d e f i n e new i n s t i t u t i o n a l 
h e a l t h s e r v i c e s s u b j e c t t o r e v i e w i n 42 C . F . R . 5 1 2 2 . 3 0 4 . F o r t y - t w o C . F . R . 5 
1 2 2 . 3 0 4 ( a ) ( 2 ) s p e c i f i c a l l y r e f e r s t o w h e t h e r a n y e x p e n d i t u r e b y o r o n b e h a l f o f 
a h e a l t h c a r e f a c i l i t y o r h e a l t h m a i n t e n a n c e o r g a n i z a t i o n i n e x c e s s o f $ 1 5 0 , 0 0 0 
i n c l u d e s a n a c q u i s i t i o n o f e x i s t i n g h e a l t h c a r e f a c i l i t i e s a n d h e a l t h m a i n t e n a n c e 
o r g a n i z a t i o n s : 

2 ) A n y e x p e n d i t u r e by o r o n b e h a l f o f a h e a l t h c a r e 
f a c i l i t y o r h e a l t h m a i n t e n a n c e o r g a n i z a t i o n i n 
e x c e s s o f $ 1 5 0 , 0 0 0 ( o r s u c h l e s s e r amount a s t h e 
S t a t e may s p e c i f y ) w h i c h , u n d e r g e n e r a l l y a c c e p t e d , 
a c c o u n t i n g p r i n c i p l e s c o n s i s t e n t l y a p p l i e d , i s a 
c a p i t a l e x p e n d i t u r e , e x c e p t t h a t t h i s s u b p a r t 
s h a l l n o t a p p l y t o e x p e n d i t u r e s f o r ( i ) s i t e a c q u i 
s i t i o n s ; ( i i ) a c q u i s i t i o n s o f e x i s t i n g h e a l t h c a r e 
f a c i l i t i e s a n d h e a l t h m a i n t e n a n c e o r g a n i z a t i o n s ; 
o r ( i i i ) e x p e n d i t u r e s s o l e l y f o r t h e t e r m i n a t i o n 
o r r e d u c t i o n o f b e d s o r o f a h e a l t h s e r v i c e ; u n l e s s 
i n c l u d e d by t h e S t a t e i n i t s s c o p e o f c o v e r a g e . 
W h e r e a p e r s o n m a k e s a n a c q u i s i t i o n by o r o n 
b e h a l f o f a h e a l t h c a r e f a c i l i t y o r h e a l t h m a i n 
t e n a n c e o r g a n i z a t i o n u n d e r l e a s e o r c o m p a r a b l e 
a r r a n g e m e n t , o r t h r o u g h d o n a t i o n , w h i c h w o u l d h a v e 
r e q u i r e d r e v i e w i f t h e a c q u i s i t i o n had b e e n b y 
p u r c h a s e , s u c h a c q u i s i t i o n s h a l l be deemed a 
c a p i t a l e x p e n d i t u r e s u b j e c t : t o r e v i e w . ( E m p h a s i s 
s u p p l i e d . ) 

T h e r e f o r e , i t a p p e a r s t h a t t h e s c o p e o f c e r t i f i c a t e o f n e e d r e v i e w d o e s n o t 
i n c l u d e a c h a n g e o f o w n e r s h i p o f an i n s t i t u t i o n a l h e a l t h f a c i l i t y u n l e s s s p e c i f i c a l l y 
i n c l u d e d by a S t a t e i n i t s s c o p e o f c o v e r a g e . I n I o w a , s e c t i o n s 1 3 5 . 6 1 t h r o u g h 
1 3 5 . 8 3 , Code o f Iowa ( 1 9 7 9 ) do n o t i n c l u d e a c h a n g e o f o w n e r s h i p a s a r e v i e w a b l e 
i t e m . 
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I n s u m m a r y , i t i s t h e o p i n i o n o f t h i s o f f i c e t h a t s e c t i o n s 1 3 5 . 6 1 t h r o u g h 
1 3 5 . 8 3 , C o d e o f I o w a ( 1 9 7 9 ) do n o t p r o v i d e a u t h o r i t y t o r e v i e w c h a n g e s o f 
o w n e r s h i p o f i n s t i t u t i o n a l h e a l t h f a c i l i t i e s . H o w e v e r , i n o r d e r f o r an 
i n s t i t u t i o n a l h e a l t h f a c i l i t y t o r e c e i v e f e d e r a l r e i m b u r s e m e n t u n d e r 
s e c t i o n 1122 o f t h e S o c i a l S e c u r i t y A c t ( 4 2 U . S . C . 1 3 2 0 ) f o r a c h a n g e i n 
o w n e r s h i p , t h e f a c i l i t y m u s t be r e v i e w e d b y t h e S t a t e . H e a l t h P l a n n i n g a n d 
D e v e l o p m e n t A g e n c y f o r a p p r o v a l . 

S i n c e r e l y , 

S a r a K. J o h n s o n 
A s s i s t a n t A t t o r n e y G e n e r a l 

T J M : S K J : c r h 



MOBILE HOME: MAXIMUM FINANCE CHARGE AND DEFINITION. S e c t i o n 20 
of Chapter 1190, Acts o f the 1978 Regular Session of the 67th 
General Assembly; Sections 135D.1, 321.1 (68) ( a ) , 413.3, 535, 
535.2, 537, 537.1301, 562B.7, 1979 Code of Iowa. The maximum 
fi n a n c e charges s t a t e d i n S e c t i o n 537.2602 apply to mobile home 
"loans" as d e f i n e d by the Code of Iowa but do not apply to con
sumer c r e d i t s a l e s o f mobile homes which are covered by §537.2201. 
"Mobile home" means any v e h i c l e without motive power used or so 
manufactured or c o n s t r u c t e d as t o permit i t s being used as a 
conveyance upon the p u b l i c s t r e e t s and highways and so designed, 
constructed, or r e c o n s t r u c t e d as w i l l permit the v e h i c l e to be 
used as a p l a c e f o r human h a b i t a t i o n by one or more persons but 
s h a l l a l s o i n c l u d e any such v e h i c l e w i t h motive power not r e g 
i s t e r e d as a motor v e h i c l e i n Iowa. (Clauss to W i l s o n , Deputy, 
I n d u s t r i a l Loan D i v i s i o n , A u d i t o r o f S t a t e , 7/3/79) #79-7-6C^) 

J u l y 3, 1979 

Mr. Kenneth Wilson, Deputy 
I n d u s t r i a l Loan D i v i s i o n 
A u d i t o r of State 
State C a p i t o l 
L O C A L 
Dear Mr. Wilson: 

Your o p i n i o n request of March 7, 1979, has been r e 
c e i v e d . You ask about the e f f e c t s o f Chapter 1190, §20, of the 
Acts and J o i n t Resolutions passed dur i n g the 1978 Regular 
Session of the 67th General Assembly. This amending s t a t u t e 
was o n l y temporary i n nature and e x p i r e d J u l y 1, 1979. In 
p a r t i c u l a r , you ask whether the maximum finance charges set f o r t h 
i n §20 apply to cases where a mobile home r e t a i l s a l e s dealer i s 
s e l l i n g a u n i t to a consumer f o r use as a d w e l l i n g and i s accept
i n g a l l or p a r t i a l payment i n the form of a consumer c r e d i t s a l e s 
agreement that includes a p r o v i s i o n to a s s i g n the agreement to a 
t h i r d p a r t y f i n a n c i a l i n s t i t u t i o n or otherwise. 

The p r o v i s i o n s of §20 of Chapter 1190 s t a t e t h a t : 



Mr. Kenneth Wilson, Deputy A u d i t o r Page 2 

NEW SECTION. MOBILE HOME LOANS. Not
w i t h s t a n d i n g the maximum fi n a n c e charges 
s p e c i f i e d i n t h i s chapter of the Code, the 
maximum fina n c e charge which'may be charged 
f o r money loaned to a borrower who f u r n i s h e s as 
s e c u r i t y f o r a l l or p a r t of the l o a n , a mobile 
home occupied or to be occupied by the borrower 
as a d w e l l i n g s h a l l be as f o l l o w s : [Emphasis 
added]. 
1. For a new mobile home, three percentage 
p o i n t s per year above the usury r a t e i n e f f e c t 
under s e c t i o n f i v e hundred t h i r t y - f i v e p o i n t 
two (535.2) of the Code on the day the loan 
i s made, c a l c u l a t e d according to the a c t u a r i a l 
method, on the unpaid balance of the amount 
fin a n c e d . 
2. For a used mobile home, f i v e percentage 
p o i n t s per year above the usury r a t e i n e f f e c t 
under s e c t i o n f i v e hundred t h i r t y - f i v e p o i n t 
two (535.2) of the Code on the day the loan i s 
made, c a l c u l a t e d according to the a c t u a r i a l 
method, on the unpaid balance of the amount 
fina n c e d . 

The s p e c i f i c language of the amendment i n qu e s t i o n r e f e r s 
only to "money loaned", which must be read i n the l i m i t e d con
t e x t o f the d e f i n i t i o n of " l o a n " . Loan i s defined at §537.1301 
(26), 1979 Code o f Iowa, and s p e c i f i c a l l y excludes "the forbearance 
of debt a r i s i n g from s a l e or l e a s e " . This e x c l u s i o n i n e f f e c t e l 
iminates c r e d i t s a l e s t r a n s a c t i o n s contained i n P a r t 2 of A r t i c l e 
2, Chapter 537, 1979 Code of Iowa, s i n c e c r e d i t s a l e s are tran s a c 
t i o n s i n v o l v i n g the s a l e of goods, s e r v i c e s or an i n t e r e s t i n land 
under $35,000. [See §537.1301 (13), 1979 Code of Iowa]. 

As a consequence, the type of t r a n s a c t i o n d e s c r i b e d 
i n your l e t t e r would not be sub j e c t to the maximum f i n a n c e 
charges as set f o r t h i n §20 of Chapter 1190. A d i s t i n c t i o n must 
be drawn between a c r e d i t s a l e whereby c r e d i t i s extended from a 
s e l l e r t o a buyer which o f t e n i s accompanied by a subsequent 
separate commercial t r a n s a c t i o n c o n s i s t i n g of the s e l l e r s e l l i n g 
the c o n t r a c t or agreement to a t h i r d p a r t y f i n a n c i a l i n s t i t u t i o n 
on one hand and a lender l o a n i n g money to a buyer who i n t u r n 
pays the s e l l e r i n f u l l r e s u l t i n g i n a lo a n between the borrower 
and the lender. The h i s t o r i c a l d i s t i n c t i o n between c r e d i t s a l e s 
and loans i s c l e a r l y drawn i n the Iowa Consumer C r e d i t Code, 
Chapter 537, 1979 Code of Iowa, by t r e a t i n g c r e d i t s a l e s i n P a r t 2 
and loans i n P a r t 3 of A r t i c l e 2. This separate treatment i s a 
r e s u l t of the t r a d i t i o n a l a p p l i c a t i o n of the w i d e l y accepted time-
p r i c e d o c t r i n e to c r e d i t s a l e s . 
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Again, reference must be made to the s p e c i f i c language 
of the s t a t u t e i n question where " l o a n s " only are addressed. 
Where money i s loaned to a borrower by a t h i r d p a r t y , the f i n a n c e 
charges set f o r t h i n paragraphs one and two apply to set the maxi
mum r a t e . However, where a c r e d i t s a l e i s i n v o l v e d w i t h a sub
sequent s a l e of the paper to a t h i r d p a r t y , paragraphs one and 
two do not apply. 

This would r e s u l t i n the maximum finance charge being 15% 
f o r c r e d i t s a l e s of new mobile homes under Chapter 537.2201 and 
14% f o r loans of monies f o r the purchase of new mobile homes based 
upon the current usury r a t e of approximately 11% plus the three 
p o i n t s over and above that amount a u t h o r i z e d by Chapter 1190, §20 
(2). With respect to used mobile homes, the annual percentage 
r a t e would be again 157Q on c r e d i t s a l e s , and 167» or f i v e p o i n t s 
over the general usury r a t e on the loan of money f o r the a c q u i s i 
t i o n of same pursuant to Chapter 1190, §20(2). 

Your second i n q u i r y concerns the d e f i n i t i o n of a mobile 
home as i t a p p l i e s t o Chapter 1190, §20, Acts of the 67th General 
Assembly. The s t a t u t e r e f e r s to "mobile homes occupied or to be 
occupied by the borrower as a d w e l l i n g " . D welling i s d e f i n e d as 
f o l l o w s : 

1. Dwelling. A " d w e l l i n g " i s any house or 
b u i l d i n g or p o r t i o n thereof which i s occupied 
i n whole or i n p a r t as the home or residence of 
one or more human beings, e i t h e r permanently or 
t r a n s i e n t l y . 

Consequently, the term "mobile home" i s best defined i n the 
context, of a residence as opposed t o a mode of t r a n s p o r t a t i o n or 
r e c r e a t i o n . Three s e c t i o n s o f the Iowa Code define "mobile homes". 
§§135D.l, 321.1(68)(a), 562B.7, 1979 Code of Iowa. While a l l are 
s i m i l a r , we b e l i e v e the d e f i n i t i o n of mobile homes set out i n 
§135D.l, 1979 Code of Iowa, i n r e l a t i o n t o mobile home parks i s 
most a p p r o p r i a t e . I t st a t e s as f o l l o w s : 

1. "Mobile home" means any v e h i c l e without 
motive power used or so manufactured or con
s t r u c t e d as to permit i t s being used as a 
conveyance upon the p u b l i c s t r e e t s and h i g h 
ways and so designed, c o n s t r u c t e d , or recon
s t r u c t e d as w i l l permit the v e h i c l e to be 
used as a place f o r human h a b i t a t i o n by one or 
more persons; but s h a l l a l s o i n c l u d e any such 
v e h i c l e w i t h motive power not r e g i s t e r e d as a 
motor v e h i c l e i n Iowa. 

The terms "mobile home" and " d w e l l i n g " when used together 
provide the necessary language f o r determining whether a p a r t i c u l a r 
loan t r a n s a c t i o n i s c o n t r o l l e d by t h i s s t a t u t e . I f the c h a t t e l 
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f a l l s w i t h i n the d e f i n i t i o n of mobile home set out above and i s 
used as a d w e l l i n g as defined above and the t r a n s a c t i o n i n v o l v e s 
a loan as opposed t o a c r e d i t s a l e s t r a n s a c t i o n , S e c t i o n 20 of 
Chapter 1190, Acts of the 67th General Assembly, c o n t r o l s . 

S i n c e r e l y yours, 

ROBERT CLAUSS 
A s s i s t a n t Attorney General 



COUNTY HOSPITAL - POWERS OF BOARD OF HOSPITAL TRUSTEES. §§347 13(5) 
347.14(1) and 347.18, Code of Iowa (1979). A board of t r u s t e e s of k 
county h o s p i t a l may r e s t r i c t the use o f the h o s p i t a l by a duly 
l i c e n s e d and q u a l i f i e d p h y s i c i a n pursuant to reasonable r u l e s and 
r e g u l a t i o n s and appropriate safeguards. (Johnson to So l d a t , Kossuth 
County Att o r n e y , 7/3/79) #79-7-4 £0 

J u l y 3, 1979 

Mark S. Soldat 
Kossuth County Attorney 
714 East Sts.te S t r e e t 
Algona, Iowa 50511 
Dear Mr. Sol d a t : 
We acknowledge r e c e i p t of your l e t t e r i n which you have requested an 
op i n i o n of the Attorney General i n response to the f o l l o w i n g ques
t i o n : 

May a county h o s p i t a l , by i t s board of t r u s t e e s , r e s t r i c t 
the use of the h o s p i t a l by a duly l i c e n s e d and q u a l i f i e d 
p h y s i c i a n ? 
This q u e s t i o n arose because of a p o t e n t i a l c o n f l i c t of an 
i n p a r i m a t e r i a i n t e r p r e t a t i o n of se c t i o n s 347.13(5) and 
347.18, Code of Iowa (1979). The l a t t e r s t a t u t e appears 
t o r e s t r i c t a county h o s p i t a l ' s power to prevent a 
" p r a c t i t i o n e r of any recognized school of medicine" from 
p r a c t i c i n g i n t h a t h o s p i t a l . However, the former s t a t u t e 
appears t o giv e the board the power to "have c o n t r o l and 
s u p e r v i s i o n of the p h y s i c i a n s . . . and p a t i e n t s i n the 
h o s p i t a l . " Quite n a t u r a l l y , the u l t i m a t e power of 
c o n t r o l and s u p e r v i s i o n would seem to be e x c l u s i o n o f the 
p h y s i c i a n from any p r a c t i c e i n the h o s p i t a l i f h i s p r i o r 
conduct meri t e d such an e x c l u s i o n . 

The s t a t u t o r y s e c t i o n s upon which your qu e s t i o n i s premised are as 
f o l l o w s : 

S e c t i o n 347.13 Powers and d u t i e s . Said board of h o s p i t a l 
t r u s t e e s s h a l l : 

5. Have c o n t r o l and s u p e r v i s i o n over the 
p h y s i c i a n s , nurses, attendants, and p a t i e n t s 
i n a h o s p i t a l . 
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S e c t i o n 347.18 D i s c r i m i n a t i o n , I n the management o f such 
h o s p i t a l , no d i s c r i m i n a t i o n s h a l l be made again s t the 
p r a c t i t i o n e r s of any recognized school of medicine; and 
each p a t i e n t s h a l l have the r i g h t to employ at h i s expense 
any p h y s i c i a n of h i s choice; and any such p h y s i c i a n , when 
so employed by the p a t i e n t , s h a l l have e x c l u s i v e charge 
o f the care and treatment of the p a t i e n t ; and a t t e n d i n g 
nurses s h a l l be sub j e c t to the d i r e c t i o n of such p h y s i c i a n . 

The q u e s t i o n you have r a i s e d may-be answered without making a p a r i 
m a t e r i a i n t e r p r e t a t i o n . I t i s a g e n e r a l l y recognized p r i n c i p l e of 
s t a t u t o r y c o n s t r u c t i o n t h a t unless s t a t u t e s are i n d i r e c t c o n f l i c t , 
they w i l l be read together and, i f p o s s i b l e , harmonized. Hardwick 
v. B u b l i t z 253 Iowa 49, 111 N.W.2d 309 (1962). Sections 347.18 and 
347.13(5) , Code of Iowa (1979) may be read together harmoniously. 
I n our o p i n i o n , s e c t i o n 347.18, Code of Iowa (1979) q u a l i f i e s the 
implementation or e x e r c i s e of the powers and dut i e s c o n f e r r e d upon 
the board of t r u s t e e s by s e c t i o n 347.13(5), Code of Iowa (1979), but 
s e c t i o n 347.18, Code of Iowa (1979) does not i n and of i t s e l f pre
clude the r e s t r i c t i o n of the use of the h o s p i t a l by an i n d i v i d u a l 
p h y s i c i a n . 
Your q u e s t i o n i s phrased i n terms o f us i n g the a n t i d i s c r i m i n a t i o n 
p r o v i s i o n , s e c t i o n 347.18, Code of Iowa (1979).against "a p r a c t i t i o n e r 
of any recognized school of medicine." The language of t h a t s t a t u 
t o r y p r o v i s i o n i s , however, c l e a r and unambigous on i t s f a c e . 
S e c t i o n 347.18, Code of Iowa (1979) r e q u i r e s t h a t "In the management 
of such h o s p i t a l , no d i s c r i m i n a t i o n s h a l l be made aga i n s t the 
p r a c t i t i o n e r s of any recognized school of medicine;" (emphasis 
s u p p l i e d ) . C l e a r l y the d i s c r i m i n a t i o n the l e g i s l a t u r e intended to 
prevent was th a t d i r e c t e d to p r a c t i t i o n e r s of v a r i o u s schools of 
medicine as a group, l i k e c h i r o p r a c t o r s or osteopaths, and not a 
s i n g l e p r a c t i t i o n e r . There have been s e v e r a l p r i o r o p i n i o n s of the 
Att o r n e y General which have adopted t h i s reasoning. See 1930 
O.A.G. 250, 1938 O.A.G. 321, 1940 O.A.G, 219, 1954 O.A.G. 136 f o r 
d i s c u s s i o n s as to what "the p r a c t i t i o n e r s of any recognized school 
o f medicine" i n c l u d e s . 

The a n a l y s i s now must focus upon whether the board of t r u s t e e s of a 
county h o p s i t a l has the power to r e s t r i c t the use of such h o s p i t a l by 
a duly l i c e n s e d and q u a l i f i e d p h y s i c i a n . 
I t i s g e n e r a l l y acknowledged i n the f i e l d of h o s p i t a l law th a t a l l 
h o s p i t a l s have the power to p r e s c r i b e reasonable r u l e s f o r the con
duct of the i n s t i t u t i o n . The Iowa l e g i s l a t u r e , i n s e c t i o n 347.14(1), 
Code o f Iowa (1979) has provided t h a t the board of t r u s t e e s may 
"adopt bylaws and r u l e s f o r i t s own guidance and f o r the government 
of the h o s p i t a l . " Subject to the q u a l i f i c a t i o n t h a t the board of 
t r u s t e e s o f a county h o s p i t a l i n Iowa must e x e r c i s e i t s power w i t h i n 
i t s s t a t u t o r y a u t h o r i t y , i t may then e x e r c i s e i t s d i s c r e t i o n i n the 
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making of reasonable r u l e s and r e g u l a t i o n s . A c c o r d i n g l y , i t i s gener
a l l y recognized t h a t a h o s p i t a l may p r e s c r i b e reasonable r u l e s con
c e r n i n g the q u a l i f i c a t i o n s of p h y s i c i a n s allowed to p r a c t i c e i n the 
h o s p i t a l . 41 C.J.S. H o s p i t a l s §5. These proposed r u l e s could, f o r 
i n s t a n c e , address the q u a l i f i c a t i o n s of a p h y s i c i a n a p p l y i n g f o r 
s t a f f membership, the renewal or maintenance of s t a f f membership, 
types of membership, the use o f h o s p i t a l f a c i l i t i e s and r e s t r i c t i o n 
i n the performance of c e r t a i n f u n c t i o n s such as major surgery or 
d i a g n o s t i c r a d i o l o g y . In K o e l l i n g v. Board of Trustees of Mary F. 
S k i f f Memorial H o s p i t a l , 259 Iowa 1185, 146 N.w.2d 284, 290 (1967), 
a case i n v o l v i n g a m u n i c i p a l h o s p i t a l , the Supreme Court of Iowa 
recognized t h i s general p r i n c i p l e : 

The law i s c l e a r t h a t a h o s p i t a l can p r e s c r i b e reasonable 
r u l e s concerning the q u a l i f i c a t i o n s of p h y s i c i a n s to 
p r a c t i c e t h e r e i n and t h a t a l i c e n s e to p r a c t i c e does not 
give him the r i g h t per se to p r a c t i c e i n a m u n i c i p a l 
h o s p i t a l . ( c i t a t i o n s omitted) 

A p u b l i c h o s p i t a l cannot, however, exclude a p h y s i c i a n or surgeon from 
p r a c t i c e t h e r e i n by r u l e s , r e g u l a t i o n s or acts of the h o s p i t a l ' s 
governing a u t h o r i t i e s , which can be described as unreasonable, a r b i 
t r a r y , c a p r i c i o u s or d i s c r i m i n a t o r y . The case law on t h i s s u bject 
i s e x t e n s i v e . An e x c e l l e n t annotation c o l l e c t i n g some of the cases 
i n which the courts have t r e a t e d t h i s problem of a h o s p i t a l ' s e x c l u 
s i o n o f , or d i s c r i m i n a t i o n a g a i n s t , a p h y s i c i a n or surgeon e i t h e r 
a p p l y i n g f o r or seeking to maintain s t a f f membership or p r i v i l e g e s 
to use h o s p i t a l f a c i l i t i e s i s 37 A,L.R.3d 645. I t should be mentioned 
t h a t the p r o c e d u r a l aspects of such a r e s t r i c t i o n or and e x c l u s i o n 
from a h o s p i t a l must comply w i t h procedural due process p r o t e c t i o n s . 
The K o e l l i n g case contains a thorough d i s c u s s i o n of many of the pro-
c e d u r a l aspects of a p u b l i c h o s p i t a l ' s suspension of a p h y s i c i a n on 
i t s ' s t a f f . 

I n summary, i t i s the o p i n i o n of t h i s o f f i c e t h a t a board of t r u s t e e s 
of a county h o s p i t a l may r e s t r i c t the use of the h o s p i t a l by a duly 
l i c e n s e d and q u a l i f i e d p h y s i c i a n pursuant to reasonable r u l e s and 
r e g u l a t i o n s and a p p r o p r i a t e procedural safeguards. 

S i n c e r e l y , 

Sara K, Johnson 
A s s i s t a n t Attorney General 

TJM:SKJ:crh 



CITIES AND TOWNS: Township Clerk-Chapter 64, §§359.20-.27, The 
Code 1979. A township clerk i s required to execute and f i l e an 
o f f i c i a l bond i n an amount, fixed by the county board of super
v i s o r s , as public i n t e r e s t may require. (Hyde to Hoth, Des Moines 
County Attorney, 8/31/79) #79-8-28Cl>) 

August 31, 1979 

Mr. Steven S. Hoth 
Des Moines County Attorney 
200 Jefferson Street 
Burlington, Iowa 52601 

Dear Mr. Hoth: 

You have requested an opinion from t h i s o f f i c e concerning the 
operation of Chapter 64, The Code 1979, i n connection with bonds 
for township c l e r k s . S p e c i f i c a l l y , your questions were: (1) Whe
ther a township cl e r k may be considered an exempted o f f i c i a l under 
§64.1, The Code 1979, and therefore not required to post a bond 
under §64.2; and (2) whether the county board of supervisors which 
approves and sets the amount of the bond under §§64.7 and 64.19(2) 
could set a bond for the township cl e r k at $0 or $1. 

Section 64.1, The Code 1979, s p e c i f i c a l l y exempts only the follow
ing public o f f i c e r s from the bond requirements of Chapter 64: "1. 
Governor; 2. Lieutenant Governor; 3. Members of the General Assem
bly; 4. Judges of the supreme and d i s t r i c t courts and d i s t r i c t as
sociate judges; 5. Township trustees; 6. Ci t y council members, i n 
cluding c i t y commissioners and aldermen, other than mayors." A 
township clerk would not be considered an exempt public o f f i c i a l 
under §64.1. Government o f f i c e r s whose duties involve the custody 
or disbursement of public funds or bring them into controversy with 
i n d i v i d u a l c i t i z e n s are usually required to give s u f f i c i e n t bond, i n 
Order to protect the p o l i t i c a l subdivision from loss by negligence 
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or dishonesty and the c i t i z e n s from unlawful interference with t h e i r 
persons or property. 56 Am.Jur.2d Municipal Corporations §291 (1971). 
While there i s no s p e c i f i c statutory requirement that township clerks, 
give bond,1 several sections i n Chapter 64 deal with the procedural 
aspects of bonding of township c l e r k s . Section 64.12 provides: " A l l 
bonds required of the township c l e r k s h a l l be furnished and paid f o r 
by the township." Section 64.19 provides s p e c i f i c a l l y that the county 
board of supervisors s h a l l approve the bond of the township c l e r k . 
Section 64.23(3) establishes custody of the bonds and o f f i c i a l oaths 
of township o f f i c e r s with the county auditor. F i n a l l y , §64.24(2) d i 
rects the county auditor to record the o f f i c i a l bonds of a l l county 
o f f i c e r s , e l e c t i v e and appointive, and township c l e r k s , indexed under 
the t i t l e of the o f f i c e , showing the name of each p r i n c i p a l , the sure
t i e s , and the date of f i l i n g of the bond. These sections evince cl e a r 
l e g i s l a t i v e intent to require a bond from a township c l e r k . 

No amount or minimum amount i s f i x e d by statute f o r the o f f i c i a l bond 
of a township clerk, and i n that case, §64.7 provides that: "the apr 
proving o f f i c e r or board s h a l l f i x the bond at such amount as public 
i n t e r e s t may r e q u i r e . " 2 Under i t s general powers pursuant to county 
home r u l e , A r t i c l e III [Section 39A] of the Iowa Constitution, the 
county governing body need no longer seek express statutory author
i t y f o r each exercise of governmental power i n the determination of 
l o c a l a f f a i r s , where such exercise i s not inconsistent with state law. 
See 1979 O.A.G. ( M i l l e r and Hagen to Danker, et a l . , A p r i l 6, 1979). 
There i s nothing i n the statute that prohibits a board of supervisors 
from f i x i n g an o f f i c i a l bond f o r a township clerk at $1. The board 
of supervisors i s directed only to f i x bond "at such amount as public 
i n t e r e s t may require." 

Thus, while se t t i n g a bond at $1 i s not expressly forbidden, the board 
of supervisors should consider the nature of the duties c a r r i e d out by tl 
township clerk and the purposes behind bonding requirements, i n f i x i n g 
the amount of the bond required. Under §§359.20-.27, The Code 1979, 
these duties include the re c e i p t , c o l l e c t i o n and disbursement of a l l 
funds belonging, to the township, the custody of the o f f i c i a l record of 

^Section 360.7, The Code 1979, does provide for a s p e c i f i c bond to be. 
execute/3. by the township cl e r k i n a certai n l i m i t e d circumstance. 
"When a tax i s voted as provided i n t h i s chapter [to erect a township 
h a l l ] , the township clerk s h a l l , before drawing any of said tax from 
the treasury of the county, execute a bond, with penalty double the 
amount of said tax, which bond s h a l l be approved by the board of super
v i s o r s . " This l i m i t e d requirement would not. s u f f i c e to bind the sure
t i e s i n the case of loss or de f a l c a t i o n i n carrying out ordinary duties. 

2 S i n c e we believe the statute requires some bond f o r a township c l e r k , 
the board of supervisors would be prohibited from f i x i n g the bond at 
$0, which would be the equivalent of no bond. 
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township business and o f f i c i a l oaths of some public o f f i c e r s , and 
the n o t i f i c a t i o n to the county auditor of the e l e c t i o n of o f f i c e r s 
i n the township. Section 666.1, The Code 1979, provides that an 
o f f i c i a l bond runs not to the authorizing body, but: "The o f f i c i a l 
bond of a public o f f i c e r i s to be construed as a security to the body 
p o l i t i c or c i v i l corporation of which he i s an o f f i c e r , and to a l l 
members, thereof, s e v e r a l l y , who are intended to be secured thereby." 
See Scott v. Feilschmidt, 191 Iowa 347> 182 N.W. 382 (1921). The 
board of supervisors would want to ensure that an adequate bond ex
i s t e d to protect the intended b e n e f i c i a r i e s , i . e . , the public gen
e r a l l y , from which "any corporation, public or private, or person 
injured or sustaining l o s s , " may bring an action to redress i n j u r y . 
Section 64.18. See Iowa R.C.P. 3. 

Very t r u l y yours, 

A l i c e J . Hyde 
Assistant Attorney General 

AJH:kbs 



COUNTIES: Part-time County Attorney — §§332.62, 332.63 and 340.9, 
The Code 1979. When the p o s i t i o n of County Attorney i s changed to 
part-time, the Board of Supervisors i n i t i a l l y sets the salary. 
Thereafter, i t i s the r e s p o n s i b i l i t y of the compensation board. . 
(Blumberg to Robbins, Boone County Attorney, 8/24/79) #79-8-26 C.L-) 

Mr. Jim Robbins August 24, 19 79 
Boone County Attorney 
Boone County Courthouse 
Boone, Iowa 50 036 

Dear Mr. Robbins: 

We have your opinion request of July 27, 197 9, re
garding a change i n status of a county attorney. In your 
l e t t e r you indicated phat you now hold the p o s i t i o n of 
county attorney -arT"!! f u l l - t i m e basis. However, you wish 
to have that changed to a part-time status. The County 
Compensation Board set a salary for a part-time county 
attorney l a s t December. You ask whether that salary set 
by the compensation board i s applicable, or whether the 
Board of Supervisors sets the salary. 

In an e a r l i e r opinion of March 23, 1979, No. 79-3-7, 
to which you referred i n your l e t t e r , we faced a s i m i l a r 
question with regard to f u l l - t i m e county attorneys. There, 
we held pursuant to §332.62, The Code 1979, that the Board 
of Supervisors sets the i n i t i a l salary of the f u l l - t i m e 
county attorney. We did not have occasion to reach that 
question as to part-time county attorneys. 

Section 332.63 provides: 

1. The board of supervisors of 
a county may change the status of 
a f u l l - t i m e county attorney to a 
part-time county attorney by following 
the same procedures as provided i n 
section 332.62. I f the incumbent 
county attorney objects to the change 
in status, the change s h a l l be delayed 
u n t i l January 1 following the next 
e l e c t i o n of a county attorney. 
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2. The res o l u t i o n changing the 
status of a f u l l - t i m e county attorney 
to a part-time county attorney s h a l l 
state the annual salary to be paid to 
the part-time county attorney. 

I t i s i n t e r e s t i n g to note that while subsection two of t h i s 
section provides, as does §332.62(2), that the r e s o l u t i o n 
s h a l l contain the salary, i t does not contain the words 
"notwithstanding section 340A.6". We interpreted those 
words i n our previous opinion to mean that the Board of 
Supervisors i n i t i a l l y sets the salary of the f u l l - t i m e 
county attorney. We cannot, however, ascertain l e g i s l a t i v e 
intent as to the omission of such words from §332.63(2). 

Section 340.9 provides that the salary of county attorneys 
s h a l l be determined as provided i n §340A.6. Generally, that 
i s how such s a l a r i e s are to be determined. However, §332.62 
and 332.63 are spe c i a l statutes concerning the status of county 
attorneys. I t appears from a reading of those sections that 
the Board of Supervisors i n i t i a l l y sets the s a l a r i e s f o r both 
f u l l - t i m e and part-time county attorneys. There does not 
appear to be any l o g i c a l basis for dis t i n g u i s h i n g between 
f u l l - t i m e and part-time county attorneys regarding who sets 
t h e i r s a l a r i e s . A d d i t i o n a l l y , a circumstance may a r i s e where 
the status i s changed before the compensation board has set 
a salary for a part-time county attorney. 

Accordingly, i t i s our opinion that when the status of 
a county attorney i s changed to part-time, the Board of 
Supervisors i n i t i a l l y sets the s a l a r i e s . Thereafter, i t i s 
the r e s p o n s i b i l i t y of the compensation boards. 

Very t r u l y yours, 

Assistant Attorney General 

LMB:j kt 



TAXATION: PROPERTY TAX: INTEREST'ON REDEMPTION FROM TAX 
SALE. S e c t i o n 447.1, Code of Iowa, 1979 as amended by S.F. 
321, A c t s o f 6 8 t h G.A., F i r s t S e s s i o n (1979). The a p p l i c a b l e ' 
r a t e o f i n t e r e s t to be p a i d upon r e d e m p t i o n from t a x s a l e ;..hould 
be governed by the law i n e f f e c t a t the d a t e o f s a l e . Counhy 
A u d i t o r s s h o u l d c a l c u l a t e t a x s a l e r e d e m p t i o n i n t e r e s t on a 
day by day b a ^ i s . ( P r i c e t o B r i l e s and K u d a r t , 8/20/79) #79-8-22CL) 

August 20, 1979 

S e n a t o r James B r i l e s 
821 Benton 
C o r n i n g , IA 50841 

Sen a t o r A r t h u r K u d a r t 
6i Dows B u i l d i n g 
Collar R a p i d s , IA 52401 

Gentlemen: 

I n your r e c e n t l e t t e r s , you have r e q u e s t e d an. o p i n i o n o f t h e 
A t t o r n e y G e n e r a l r e g a r d i n g the r a t e o f i n t e r e s t t o be a p p l i e d on 
p r o p e r t y s o l d a t a t a x s a l e . S p e c i f i c a l l y , y o u r l e t t e r s pose t h e 
f o 11 owing que s t: J ons : 

1) When re d e m p t i o n from'a t a x s a l e i s made, s h o u l d 
t h e r a t e of i n t e r e s t be charged as p r o v i d e d by 
§447.1 Code of Iowa,197 9 or as p r o v i d e d by i t s 
Amendment S.F. 321, A c t s of 6 8 t h G.A., F i r s t S e s s i o n 
(1979) w h i c h became e f f e c t i v e J u l y 1, 1979? 

2) I n c o n s i d e r a t i o n o f t h e change i n language o f §447.1, 
Code o f Iowa, 1979 as amended by S.F. 321, w h i c h i n 
c r e a s e d the amount o f i n t e r e s t f r o m s i x p e r c e n t per 



S e n a t o r James B r i l e s 
S e n a t o r A r t h u r K u d a r t 

-2-

per annum t o t h r e e - q u a r t e r s p e r c e n t per month, 
. s h o u l d c o u n t y a u d i t o r s ' now c a l c u l a t e t a x srh.--> 

r e d e m p t i o n i n t e r e .. by the month by month vue:.hod 
from the d a t e of t a l e o r the day by day method 
from th e d a t e of s a l e ? 

S e c t i o n 447.1, Code of Iowa, 1979, as amended by S.F. 321 
r e a d s as f o l l o w s : 

" S e c t i o n 1. S e c t i o n ' f o u r hundred f o r t y - s e v e n 
p o i n t one (447.1), Code 1979, i s amended t o 
r en as f o l l o w s : 

"447.1 REDEMPTION - TERMS. R e a l e s t a t e s o l d 
under t h e p r o v i s i o n s o f t h i s c h a p t e r and 
c h a p t e r 446 may be redeemed a t any time be
f o r e the r i g h t o f r e d e m p t i o n i s c u t o f f , by 
the payment t o t h e a u d i t o r , t o be h e l d by 
the a u d i t o r s u b j e c t t o t h e o r d e r o f t h e 
p u r c h a s e r , o f the amount f o r "which the same 
was s o l d and f o u r p e r c e n t o f t h e amount added 
as a p e n a l t y , w i t h t h r e e - q u a r t e r s p e r c e n t i n 
t e r e s t per month on t h e s a l e p r i c e p l u s the 
p e n a l t y f r o m th e d a t e o f s a l e , and the amount. ; 

o f a l l t a x e s , i n t e r e s t , and c o s t s p a i d by t h e 
p u r c h a s e r or t h e p u r c h a s e r ' s a s s i g n e e f o r any 
subsequent y e a r , w i t h a s i m i l a r p e n a l t y added 
as b e f o r e on t h e amount o f t h e payment f o r each 
subsequent y e a r , and t h r e e - q u a r t e r s p e r c e n t per 
month on t h e whole o f such amount from t h e d a t e 
o f payment." 

Senate F i l e 321 i n c r e a s e s t h e i n t e r e s t r a t e p a y a b l e t o a purchase* 
a t a t a x s a l e , i n o r d e r t o r e d e -n r e a l e s t a t e s o l d f o r d e l i n q u e n t taxe,: 
from s i x p e r c e n t per annum t o t h r e e - q u a r t e r s p e r c e n t p e r month. Senate 
F i l e 321 became e f f e c t i v e J u l y 1, 197 9. 

A p r i o r A t t o r n e y G e n e r a l ' s O p i n i o n i s r e l e v a n t t o t h e f i r s t 
q u e s t i o n posed by your l e t t e r s . I n 1936 0.A.G.118, t h e A t t o r n e y 
G e n e r a l o p i n e d : 

". . . ( T ) h a t i f t h e p r o p e r t y was s o l d a t t a x s a l e 
p r i o r t o the enactment o f C hapter 132 o f t h e A c t s o f 
t h e 4 5 t h G e n e r a l Assembly, t h e n • t h e r a t e o f i n 
t e r e s t and p e n a l t y s h o u l d be c h a r g e d a c c o r d i n g 
t o t h e law t h a t was i n f o r c e a t t h e t i m e t h e p r op
e r t y was s o l d , f o r t h e r e a s o n t h a t t h a t l a w s u i t 
was a p a r t o f t h e p u r c h a s e r ' s c o n t r a c t and he i s 
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e n t i t l e d t o r e c e i v e h i s i n t e r e s t and .penalty 
a.:.: or d i n g t o t h e law t h a t wa.s i n f o r c e a t 
ti i t t i m e . However, i f t h e tax s a l e was 
h e l d a f t e r t h e t a k i n g e f f e c t o f Ch a p t e r 132 
of t h e A c t s o f the 4 5 t h G e n e r a l Assembly, then 
the i n t e r e s t and p e n a l t y , i f a p e n a l t y s h o u l d 
be c o l l e c t e d on subsequent t a x , would be as 
p r o v i d e d by the. amendment." 1936 0. A. G. 118-119. 

Chapter 132 o f t h e A c t s o f t h e 4 5 t h G.A. ( r e f e r r e d t o i n 
1936 0.A.G.118) was an A c t amending §7272, Cede o f Iowa, 1931 
by r e d u c i n g the. amount of i n t e r e s t and p e n a l t y t o he p a i d upcui 
r e d e m p t i o n o f p r .par t y from a t a x s a l e . S e c t i o n 7272 was t h e 
p r e d e c e s s o r o f c u r r e n t §447.1, Code of Iowa, 1979 as amended by 
S.F. 321. 

A l t h o u g h t h e r e a r e no Iowa, c a s e s on p o i n t , ample a u t h o r i t y 
p r o v i d e s t h a t an amendment reducing; the r a t e o f i n t e r e s t or p e n a l t y 
p a y a b l e by t h e redeeming p a r t y has no e f f e c t on tax s a l e s h e l d 
p r i o r t o t h e e f f e c t i v e date o f t h e ametidment. These a u t h o r i t i e s 
appear to s u p p o r t 1936 0.A.G.118. See 111 A.L.R. 237; 72 Am.Jur 
2d, S t a t e and L o c a l T a x a t i o n , §1024; 85 C.J.S. T a x a t i o n , §872(b), 

A case s u p p o r t i v e of t h e c o n t e n t i o n t h a t an amendment r e d u c i n g 
th. r a t e o f i n t e r e s t p a y a b l e by a redeeming p a r t y has no e f f e c t , on 
t a x s a l e s h e l d p r i o r t o the e f f e c t i v e d a t e o f the amendment i s 
L o c k i e v. Krrrner strom, 269 N.W.507, 222 Iowa 451 (1936): T h i s c a s e 
d e a l t w i t h the e f f e c t an amendment s h o r t e n i n g t h e t i m e i n w h i c h re--' 
demption may o c c u r had on t a x s a l e s made b e f o r e i t s e f f e c t i v e d a t e . 
The Iowa Supreme C o u r t n o t e d t h a t t h e law i n b e i n g .at t h e t i m e 
o f s a l e governed t h e r i g h t o f r e d e m p t i o n . 

No Iowa c a s e s were found w h i c h d e a l t w i t h an amendment i n -
creasir-;?, t h e r a t e o f i n t e r e s t t o be a p p l i e d in. o r d e r t o redeem 
r e a l e s t a t e s o l d f o r d e l i n q u e n t t a x e s . 

However, i t has g e n e r a l l y been a c c e p t e d t h a t t h e r i g h t o f 
r e d e m p t i o n from t a x s a l e and the laws under w h i c h i t i s c l a i m e d 
w i l l be l i b e r a l l y c o n s t r u e d i n f a v o r of the p a r t y e n t i t l e d :o 
redeem. S m i t h v. Huber, 277 N.W.557, 224 Iowa 817, (1938)-, Murohy_ . 
v. H a t t e r 7~?.9Q N7w7595,227 Iowa 1286 (1940); Modern Heat & PoweV ~ 
Co."v. B i s h o p Steamotor Corp. 34 N.W.2d 581 (Iowa T9WT7 

A l i b e r a l c o n s t r u c t i o n o f §447.1 i n f a v o r o f t h e redeeming 
p a r t y would r e s u l t i n a p p l y i n g S.F. 321 to t a x s a l e s i n i t i a t e d on or 
a f t e r J u l y 1, 1979. Such a r e s u l t would f a v o r t h e redeeming p a r t y 
by r e s t r i c t i n g the: i n t e r e s t p a y a b l e i n o r d e r t o redeem t h e r e a l 
e s t a t e s o l d a t a t a x s a l e t o t h a t p r o v i d e d f o r by t h e law i n e f f e c t 
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a t t h e t i m e o f t h e t a x s a l e . Such c o n s t r u c t i o n would a l s o be 
c o n s i s t e n t w i t h 1936 O.A.G. 118. 

I t i s t h e r e f o r e the o p i n i o n o f t h i s o f f i c e t h a t the a p p l i 
c a b l e r a t e o f i n t e r e s t t o b.-. p a i d u p c r e d e m p t i o n f r o m t a r s a l e 
s h o u l d be governed by the law i n e f f e c t a t t h e d a t e o f s a l e . 

The second q u e s t i o n posed by your l e t t e r s may be r e s o l v e d 
b y r e f e r e n c e t o the g e n e r a l . p o l i c y w h i c h provide.-; t h a t t h e r i g h t 
o f r e d e r . p t i o n from t a x s a l e and the law?, under w h i c h i t i s c l a i m e d 
w i l l be l i b e r a l l y c o n s t r u e d i n f a v o r of v. he p a r t y e n t i t l e d t o r e 
deem. 

I n §4.1(11), Code of. Iowa, 1979, the word "month" i s d e f i n e d 
as i E v r n i n g a c a l e n d a r month. As such, any r e f e r e n c e t o what p e r i o d 
o f t i a i c c o n s t i t u t e s a month must be done by r e f e r r i n g t o the. l e n d a r . 
T h i s c a l e n d a r p e r i o d w i l l c o n s i s t o f 28,29,30, or 31 days depor-ding 
on t h e l e n g t h o f t i m e between a n n i v e r s a r y d a t e s . I n t h e c a s e o f 
r e d e m p t i o n f r o m t a x s a l e t h e a n n i v e r s a r y d a t e would be t h e same 
da t e I n t h e f o l l o w i n g months as t h e d a t e o f t h e t a x s a l e . F o r 
exarrr.Le, i f p r o p e r t y was s o l d a t a t a x s a l e on June IS.. 197 9, t h e 
a n n i v e r s a r y d a t e would be tee 1 8 t h day o f each sub .-sequent month. 

S i n c e a c a l e n d a r month v a r i e s i n i t s l e n g t h o f da y s , i t would 
n o t be i n t h e f a v o r o f t h e redeeming p a r t y t o c h a r g e a s e t 31 day 
month r a t e . I n k e e p i n g w i t h t h e g e n e r a l p o l i c y o f l i b e r a l l y c o n s t r u 
i n g t h e r e d e m p t i o n s t a t u t e and t h e law t h e r e u n d e r , i t would be a 
b e t t e r p o l i c y t o a p p l y t h e i n t e r e s t on a day-by-day b a s i s r a t h e r 
t h a n month-by-month. Such a pol.i cy has two advantages.: (1) t h e 
redeeming p a r t y o n l y i n c u r s i n t e r e s t f o r the e x a c t p e r i o d i n w h i c h 
t h e p r o p e r t y r e m a i n s unredeemed and (2) the p u r c h a s e r o f t h e prop
e r t y a t t h e t a x s a l e g e t s e x a c t l y what he or she i s e n t i t l e d t o 
r e c e i v e under the r e d e m p t i o n s t a t u t e . Thus, n e i t h e r p a r t y i s sub-' 
j e c t t o any impairment. I f t h e l e g i s l a t u r e i n t e n d e d t h a t a month-
to-month b a s i s be used, i t s h o u l d have c l e a r l y s a i d so. 

A d d i t i o n a l l y , a day by day method o f computing i n t e r e s t appears 
t o comport w i t h the l e g i s l a t i v e i n t e n t . F o r example, t h e l e g i s l a t u r e 
c o u l d have p r o v i d e d i n S.F. 321 t h a t f r a c t i o n s o f a month s h o u l d be 
c o u n t e d as an e n t i r e month. Such language was used i n §422.25(3), 
Code o f Iowa, 1979. S i n c e no such language was used i n S.F.321, 
i t appears t h a t the l e g i s l a t u r e i n t e n d e d f r a c t i o n s o f a month to 
be c o u n t e d as t h e i r e x a c t l e n g t h i n days. 

http://reder.pt
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T h e r e f o r e , i t i s the o p i n i o n o f t h i s o f f i c e t h a t county-
a u d i t o r s s h o u l d c u 2 c u l a t e t a x s a l e redear- ion i n t e r e s t on a 
day-by-day b a s i s . 

V e r y t r u l y y o u r s , 

L. J o s e p h P r i c e 
. A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES; COURTS; MENTAL HEALTH: Power of counties to contract with 
t h i r d p a r t i e s f o r the care of a mentally i l l person. A r t i c l e I I I , 
Section 39A, Constitution of the State of Iowa, Sections 229.13, 
230.1, 230^15, 230.23, 332.1, 444.12, 444.12(3)(a), Code of Iowa. 
If a county and a t h i r d party wish to enter into a contract whereby 
the t h i r d party agrees to assume part of the l i a b i l i t y imposed on 
the county for the care of a mentally i l l person at a p r i v a t e 
f a c i l i t y , they may do so. The d i s t r i c t court has the authority to 
commit to a private f a c i l i t y . While the court has no authority to 
compel such a contract, there i s no reason why the court cannot take 
the proposed contractual arrangement into consideration p r i o r to 
making a placement decision. (Fortney to Morrison, Hamilton County 

Mr. Lonny T. Morrison 
Hamilton County Attorney 
P. O. Box 186 
817 1/2 Des Moines Street 
Webster Ci t y , Iowa 50595 

Dear Mr. Morrison: 

You have requested an Attorney General's Opinion regarding 
the cost of the care and treatment of an adult committed to a 
state mental health i n s t i t u t e . S p e c i f i c a l l y , you pose the 
question: 

You have indicated the following f a c t s i t u a t i o n . The person 
committed was a 27-year old male who had been l i v i n g with his 
parents but who was not under any conservatorship or guardianship 
nor d i d the parents have any power of attorney. The parents 

Attorney, 8/20/79) 

August 20, 1979 

Can a d i s t r i c t court order a county 
to enter into a contract with the 
parents of a m e n t a l l y - i l l adult f o r 
whom the parents have no l e g a l respon
s i b i l i t y to provide any support, but 
who wish to place the m e n t a l l y - i l l 
adult i n a priva t e i n s t i t u t i o n and 
assume whatever cost there might be 
which would be above those costs paid 
by the county i f the m e n t a l l y - i l l 
adult were placed i n a public i n s t i t u 
t i o n and the costs were assumed by the 
county? 
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requested the d i s t r i c t court to send the patient to Lutheran 
Hospital i n Des Moines where they f e l t he would receive better 
care and treatment than at the Mental Health I n s t i t u t e at 
Cherokee where the patient had been previously•committed on 
two d i f f e r e n t occasions. The Honorable Russell J . H i l l declined 
to encumber the County with the cost of a private f a c i l i t y and 
issued h i s order committing the patient to the Mental Health 
I n s t i t u t e at Cherokee, Iowa. 

Subsequently, the parents have inquired i f i t was possible 
for them to pick up the difference i n cost between the private 
f a c i l i t y i n Des Moines and Cherokee. What they have proposed 
i s that the county pay what would be the normal d a i l y cost at 
the Mental Health I n s t i t u t e at Cherokee, Iowa and that they, the 
parents, would pay any add i t i o n a l cost i f the patient was placed 
i n a private f a c i l i t y i n Des Moines, Iowa. They also requested 
t h i s of Judge H i l l at the hearing and he denied the request 
because he was not sure he had a foundation i n law to grant i t . 

There appears to be no statutory p r o h i b i t i o n which would bar 
the county from entering into the contract with the parents. 
However, there i s also no authority f o r the court to compel 
either the county or the parents to so contract. 

The general powers of counties are set out i n Section 332.1, 
Code of Iowa (1979), as follows: 

Each county i s a body corporate f o r 
c i v i l and p o l i t i c a l purposes, may sue 
and be sued, must have a sea l , may 
acquire and hold property, make a l l 
contracts necessary f o r the c o n t r o l , 
management, and improvement or dispo
s i t i o n thereof, and do such other acts 
and exercise such other powers as 
are authorized by law. 

The 1978 "Counties home r u l e " amendment to the Iowa Constitution 
(1857) e s s e n t i a l l y grants counties the power to do any act to 
determine t h e i r l o c a l a f f a i r s and government which i s not forbidden 
by law. The amendment provides: 

Counties or j o i n t county-municipal 
corporation governments are granted 
home ru l e power and authority, not 
inconsistent with the laws of the 
general assembly, to determine t h e i r 
l o c a l a f f a i r s and government, except 
that they s h a l l not have power to 
levy any tax unless expressly authorized 
by the general assembly. 
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* * * 

The proposition or r u l e of law that a 
county or j o i n t county-municipal corpor
ation government possesses and can exer
ci s e only those powers granted i n express 
words i s not a part of the law of t h i s 
state. 

This amendment expressly overrules such cases as Mandicino v. 
Kelley, 158 N. W. 2d 754, 760 (Iowa, 1968), i n which the Iowa 
Supreme Court held that counties have only those powers which 
are expressly conferred by statute or which are necessarily 
implied from the powers conferred by statute. 

Section 230.1, Code of Iowa (1979), makes the county of a 
mentally i l l person's l e g a l settlement l i a b l e for "the necessary 
and l e g a l costs and expenses attending the taking into custody, 
care, i n v e s t i g a t i o n , admission, commitment, and support of a 
mentally i l l person admitted or committed to a state h o s p i t a l . " 
Section 230.23, Code of Iowa (1979), provides that these expenses 
are to be paid by the county from the county mental health and 
i n s t i t u t i o n s fund. Section 444.12(3)(a) also requires the 
county to pay the costs of the care and treatment of patients 
placed i n a privat e f a c i l i t y i n l i e u of admission or commitment 
to a state mental health i n s t i t u t e . 

In 1976 O. A. G. 878, th i s o f f i c e opined that the charges 
incurred when a d i s t r i c t court judge ordered drug abuse treatment 
at a private f a c i l i t y were chargeable to the county health and 
i n s t i t u t i o n s fund. 

Although a d i s t r i c t court has authority to order commitment 
to a privat e f a c i l i t y and the patient's county of l e g a l settlement 
i s f i n a n c i a l l y chargeable for a l l commitment costs,- those persons 
l e g a l l y l i a b l e for the patient's support remain so and are 
ultimately l i a b l e to the county f o r reimbursement. Section 230.15, 
Code of Iowa (1979), provides i n relevant part: 

Mentally i l l persons and persons l e g a l l y 
l i a b l e for t h e i r support s h a l l remain 
l i a b l e for the support of such mentally 
i l l . Persons l e g a l l y l i a b l e for the 
support of a mentally i l l person s h a l l 
include . . . , any person, firm, or 
corporation bound by contract for 
support of the mentally i l l person, and, 
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with respect to mentally i l l persons 
under 18 years of age only, the father 
and mother of the mentally i l l person 
. . . (Emphasis added.) 

Since the patient i n question i s twenty-seven years o l d and i s 
not under the conservatorship or guardianship of h i s parents, h i s 
parents are not l i a b l e for commitment costs. I t i s clea r , however, 
that Code § 2 30.15 contemplates the existence of a contractual 
r e l a t i o n s h i p with the parents which could give r i s e to such a 
l i a b i l i t y . Furthermore, Code § 230.15 also provides: 

Nothing i n t h i s section s h a l l be construed 
to prevent a r e l a t i v e or other person from 
v o l u n t a r i l y paying the f u l l actual cost of 
the care and treatment of any mentally i l l 
person as established by the department of 
s o c i a l services. 

In addition, Code § 444.12 provides i n relevant part: 

Nothing i n t h i s section or any other statute 
s h a l l be construed to p r o h i b i t parents or 
other persons from v o l u n t a r i l y reimbursing 
the county or state for the reasonable cost 
of caring for an i n d i v i d u a l while he was a 
patient or inmate i n the county h o s p i t a l , 
county home, mental health i n s t i t u t e , 
hospital-school, t r a i n i n g school, or home 
for c h i l d r e n . 

I t i s apparent from Code Sections 230.15 and 444.12 that 
the l e g i s l a t u r e intends that parents or others may contract to 
assume the l i a b i l i t y f or the payment of the costs of care and 
treatment at a state i n s t i t u t i o n . 

The county i s l i a b l e f or the costs of the care and treatment 
of mentally i l l patients i n private f a c i l i t i e s under Section 444.12(3) 
Code of Iowa (1979), and has the power to enter i n t o contracts 
under Section 332.1, Code of Iowa (1979). I t would be a l o g i c a l 
conclusion from the county's l i a b i l i t y , and from i t s power to 
contract, that the county could contract with the parents of a 
mentally i l l adult for the parents to assume the county's l i a b i l i t y 
for the a d d i t i o n a l costs of the care and treatment at a private 
h o s p i t a l rather than at a state mental health i n s t i t u t e . This 
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conclusion i s consistent with the broad authority given to the 
counties by the county home rule amendment to manage t h e i r l o c a l 
a f f a i r s and consistent with the express statutory authorization 
of Sections 230.15 and 444.12, Code of Iowa (1979), for i n d i v i d u a l s 
to contract to become l i a b l e for the costs of the care and t r e a t 
ment of a mentally i l l patient i n a state i n s t i t u t i o n . This 
conclusion i s also consistent with the apparent l e g i s l a t i v e intent 
i n making counties or the state l i a b l e for the care and treatment 
of mentally i l l patients to ensure that no mentally i l l p atient 
should lack care and treatment because he or she cannot pay the 
costs. 

In summary, i f a county and the parents wish to enter i n t o a 
contract whereby the parents agree to assume part of the l i a b i l i t y 
imposed on the county by Section 444.12(3)(a), they may do so. 
The d i s t r i c t court already has the authority under Section 229.13 
to commit to a private f a c i l i t y . There i s no reason why the court 
cannot take the proposed contractual arrangement into consideration 
p r i o r to making a placement decision. 

Yours t r u l y , 

David Fortney / 
Ass i s t a n t Attorney General 

DF/jam 



MUNICIPALITIES: Zoning Board of Adjustment: §414.8, The 
Code 1979; 1979 Session, 68th G.A., H.F. 174, §1. The 
r e s t r i c t i v e language i n the amendment to §414.8 regarding 
purchasing or s e l l i n g r e a l estate applies only to a 
majority of the board. The term "persons representing 
the public at large" refers to occupations. (Blumberg 
to Rush, State Senator, 8/17/79) #79-8-20C\-} 

August 17, 1979 

The Honorable Bob Rush 
State Senator 
830 Higley Building 
Cedar Rapids, Iowa 52401 

Dear Senator Rush: 

You have requested an o f f i c i a l opinion regarding 
a recent amendment changing the q u a l i f i c a t i o n s of the 
members of a municipal zoning board of adjustment. The 
Amendment i n question, 1979 Session, 68th G.A., H.F. 174, 
§1, added, i n part, the following language to §414.8, 
The Code 1979: "A majority of the members of the board 
of adjustment s h a l l be persons representing the public 
at large and s h a l l not be involved i n the business of 
purchasing or s e l l i n g r e a l estate." Your questions are: 

1. What i s the meaning of the phrase 
"be involved i n the business of purchasing 
or s e l l i n g r e a l estate" as i t relates to 
the p r o h i b i t i o n stated i n the quoted 
section of House F i l e 174? 

2. Does the p r o h i b i t i o n extend to 
a l l members of the board of adjustment 
or only to a majority of the members? 

3. Does the phrase "persons repre
senting the public at large" r e f e r to 
the occupations of those persons or to 
some other c r i t e r i a ? 

The sentence i n question refers only to a majority 
of the board. Nothing i n that sentence, or i n any other 
part of §414.8., as amended, appears to make those require
ments, or as you put them, pro h i b i t i o n s , applicable to each 
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member of the board. Thus, where there i s a f i v e member 
board, three of the members s h a l l be from the p u b l i c at 
large and not be i n the business of purchasing or s e l l i n g 
r e a l estate. With a seven member board the number of 
such members would be four. 

From the construction of the sentence at issue, i t 
i s apparent that the Legislature used the terms "from 
the public at large" and "the business of purchasing or 
s e l l i n g r e a l estate" to indicate a difference between the 
two. In other words, those not i n the business of 
purchasing or s e l l i n g r e a l estate are persons representing 
the public at large. Thus, those terms r e f e r to occupations. 

This leads us to the question of what i s meant by 
"the business of purchasing or s e l l i n g r e a l estate". We 
do not believe that t h i s can be l i m i t e d s o l e l y to r e a l 
estate agencies and agents, f o r many businesses r e g u l a r l y 
buy or s e l l r e a l estate. Nor do we think that a person 
who i s merely an employee of such a business on a low 
l e v e l of authority f a l l s within the p r o h i b i t i o n . 

In Wilson v. Iowa City, 165 N.W.2d 813 (Iowa 1969), 
the Court set f o r t h a rule which we f e e l i s applicable 
here". There, §403.16, a c o n f l i c t of i n t e r e s t s statute, 
was at issue. I t was alleged that a council member had 
v i o l a t e d that p r o v i s i o n based upon h i s employment. The 
Court held (165 N.Wi2d at 821-822, 823): 

Councilman Hickerson's s i t u a t i o n i s 
quite d i f f e r e n t . His d i s q u a l i f i c a t i o n 
i s based e n t i r e l y upon his employment 
by the University of Iowa, which owned 
r e a l estate i n the area and was v i t a l l y 
i nterested i n the project. University 
o f f i c i a l s had p u b l i c l y urged the c i t y 
to proceed with urban renewal. The 
University was to have exclusive r i g h t 
to purchase some of the land a f t e r the 
c i t y acquired i t by condemnation. 
Mr. Hickerson had held various positions 
of r e s p o n s i b i l i t y and trust with the 
University. At the time he became a 
member of the council he was d i r e c t o r 
of the alumni o f f i c e . Soon a f t e r his 
e l e c t i o n he was made d i r e c t o r of community 
re l a t i o n s for the University, a newly 



The Honorable Bob Rush Page 3 

created p o s i t i o n . We believe the 
record f a i r l y shows no one was more 
openly i n favor of the urban renewal 
plans than the University nor would 
anyone be more b e n e f i c i a l l y affected 
by them. While t h i s i s understandable 
and perhaps even desirable, i t 
nevertheless posed serious problems 
f o r Mr. Hickerson, who i s now the 
mayor. 

How does t h i s a f f e c t Mr. Hickerson's 
status? We agree with the t r i a l court 
his was a d i s q u a l i f y i n g personal 
in t e r e s t under the statute. 

We do not say every University 
employee would be deprived of. a voice 
i n urban renewal proceedings by reason 
of such employment. Here, however, 
we have an employee i n a p o s i t i o n 
of influence as d i r e c t o r of community 
r e l a t i o n s , the very department with 
which the c i t y would deal i n case 
of matters of mutual in t e r e s t to the 
University and the c i t y . In addition 
we have unusual and d i r e c t i n t e r e s t 
on the part of the University i n the 
outcome of urban renewal proceedings. 

Although the case i s distinguishable from your facts because 
of the d i f f e r e n t subject matters, the above quoted discussion 
appears to be an answer to your question. Therefore, a 
person who purchases or s e l l s r e a l estate as his or her 
occupation, or an employee of a business which purchases 
or s e l l s r e a l estate who i s either a c t i v e l y engaged i n the 
same or i s i n a p o s i t i o n of influence with that business 
i s one who i s "involved i n the business of purchasing or 
s e l l i n g of r e a l estate". 

Accordingly, we are of the opinion that the requirements, 
or p r o h i b i t i o n s contained i n the amendment to §414.8, r e f e r 
only to the majority of the board of adjustment. In other 
words, the minority membership of that board can be involved 
i n the business of purchasing or s e l l i n g r e a l estate. The 
term "representing the public at large" r e f e r s to occupation. 
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That i s , not involved i n the business of purchasing or 
s e l l i n g r e a l estate. The term "involved i n the business 
of purchasing or s e l l i n g r e a l estate" includes one 
whose occupation i s the purchasing or sale of r e a l estate, 
or an employee of a business which purchases or s e l l s r e a l 
estate who i s i n a p o s i t i o n of influence with that 
business. 

Assistant Attorney General 

LMB:rep 



MENTAL HEALTH: Transfer of proceedings under Chapter 229, Code 
of Iowa. §§ 229.6, 229.12, 229.14-16, 229.49, Supreme Court 
Rules of C i v i l Procedure, Rules 167-175. Rule 16 of the Supreme 
Court Rules under § 229.40, Code of Iowa, does not authorize 
transfer of involuntary h o s p i t a l i z a t i o n proceedings from one 
county to another a f t e r a hearing at which i t was found that 
Respondent i s seriou s l y mentally impaired. Where transfer of an 
involuntary h o s p i t a l i z a t i o n proceeding i s found, p r i o r to hearing, 
to be i n the best int e r e s t s of Respondent, the judge or referee i s not 
r e s t r i c t e d to t r a n s f e r r i n g the proceedings to the county of 
residence or the county where respondent i s found. (Golden to 
Kiple, J u d i c i a l H o s p i t a l i z a t i o n Referee, 8/17/79) #79-8-19CL.} 

August 17, 1979 

Mr. James L. Kip l e 
J u d i c i a l H o s p i t a l i z a t i o n Referee 
Ottumwa, Iowa 52501 

Dear Mr. Ki p l e : 

You requested advice concerning the authority of a D i s t r i c t 
Judge or J u d i c i a l H o s p i t a l i z a t i o n Referee to change the venue 
of an involuntary h o s p i t a l i z a t i o n proceeding aft e r a hearing at 
which the respondent was found seriously mentally impaired. You 
referred to a case where a matter was transferred to the county 
of respondent's residence, a f t e r a hearing i n the county where 
the respondent was found. The J u d i c i a l H o s p i t a l i z a t i o n Referee i n 
the county of respondent's residence was to receive the medical 
o f f i c e r ' s report required by Iowa Code § 229.14, order treatment, 
receive p e r i o d i c reports, and make a l l further orders required by 
Iowa Code §§ 229.14, 229.15 and 229.16. 

Evaluation of Iowa venue law, Iowa Code Chapter 229, and the 
Supreme Court Rules issued under Iowa Code § 229.40, suggests that 
there i s no authority for such a post-hearing transfer. The pro
ceedings may only be transferred, " i n the best i n t e r e s t s of the 
respondent" p r i o r to hearing. 

Under Iowa Code § 229.6 an involuntary h o s p i t a l i z a t i o n pro
ceeding may be commenced eithe r i n the county of respondent's 
residence, or where the respondent i s found. Venue i n ei t h e r 
court i s proper and not subject to change under Iowa Rules 
of C i v i l Procedure, Rule 167. I t would only be possible to get 
a change of venue under Rule 167 i f other grounds such as mutual 
consent of the parties or prejudice were present. 
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Rule 16 of the Supreme Court Rules under § 229.40 provides: 

[T]he hearing provided i n Section 229.12, 
the Code, s h a l l be held i n the County 
where the a p p l i c a t i o n was f i l e d unless 
the judge or referee finds that the best 
i n t e r e s t s of the respondent would be 
served by t r a n s f e r r i n g the proceedings 
to a d i f f e r e n t l o c a t i o n . 

This provision s p e c i f i c a l l y r e f e r s to hearing t r a n s f e r . The 
question i s whether i t authorizes a post hearing t r a n s f e r . 

Iowa cases construing venue r u l e s , which permit t r a n s f e r r i n g 
the place of t r i a l from one county to another, have c o n s i s t e n t l y 
held that the power to transfer place of t r i a l does not authorize 
a change a f t e r t r i a l . For example, i n Neddermayer v. Crawford 
County, 190 Iowa 883, 175 N. W. 339 (1919), a t r i a l was commenced 
and completed despite the existence of grounds for a change of 
venue. After the judge neglected to set damages, and a r e t r i a l 
was required, a change of venue was sought. The change request 
was rejected on the grounds that venue should not be changed 
a f t e r the o r i g i n a l t r i a l , unless new grounds for change a r i s e . 
Another example i s Maton v. Chicago Milwaukee Co., 67 Iowa 226, 
25 N. W. 144 (1885), which denied a request f o r change of venue on 
a p o s t - t r i a l motion to change the t r i a l record. 

Iowa has also refused to recognize a claimed court power to 
change venue on the court's own motion for reasons of j u s t i c e or 
expediency. 

In Bennett v. Carey, 57 Iowa 221, 10 N. W. 634 (1881) a 
court sought to transfer venue of a case brought before i t on the 
grounds that the case was part of another case which had been 
transferred already. The Iowa Supreme Court held that a court 
has no power to transfer venue of i t s own motion. 

Further doubt that Supreme Court Rule 16 under § 229.40 
authorizes post hearing transfer i s raised by the provisions of 
§§ 229.13 - 15 concerning the medical o f f i c e r ' s report and the 
periodic reports. The statute requires that the medical o f f i c e r ' s 
report be given to the court and forwarded to the judge who 
issued the h o s p i t a l i z a t i o n order. See Iowa Code § 229.14, and 
229.10, subsection 2. I t i s d i f f i c u l t to see how t h i s scheme 
of gi v i n g the reports to the court issuing the h o s p i t a l i z a t i o n order 
i s consistent with changing venue to another court a f t e r hearing. 
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Furthermore, these provisions concerning the reports are 
supported by sound policy, and do not appear to have been 
accidental. A Judge or referee who has attended the hearing 
at which the Respondent was found mentally impaired i s l i k e l y 
to be better able to decide on future treatment orders a f t e r 
r eceiving the medical o f f i c e r ' s report and the p e r i o d i c reports, 
than a judge who must r e l y s o l e l y on the written record. I t 
i s d i f f i c u l t to reproduce demeanor or anxiety through a record. 

F i n a l l y , there i s l i t t l e j u s t i f i c a t i o n for. construing Rule 
16 to permit post-hearing t r a n s f e r . Professor Randall P. 
Bezanson of the University of Iowa College of Law, a member of 
the Iowa Bar Association's Special Committee on Law and the 
Behavioral Sciences, and the j o i n t Iowa Bar Association/Iowa 
Medical Association Committee on C i v i l Commitment L e g i s l a t i o n , 
which a s s i s t e d i n the preparation of Chapter 229, was chairman of 
the advisory committee which drafted the Supreme Court Rules under 
§ 229.40. In an a r t i c l e written by Professor Bezanson shortly 
a f t e r enactment of Chapter 229, Bezanson emphasized the linkage 
of the hearing and the l a t e r reports and orders. See Bezanson, 
"Involuntary Treatment of the Mentally 111 i n Iowa, the 1975 
L e g i s l a t i o n , " 61 l a . L. Rev., 261, 347, 367, 371. This i s 
strong evidence of the p o l i c y underlying Rule 16. Furthermore, 
the statutory r u l e on construction of statutes requires that where 
possible d i f f e r e n t enactments should be construed to avoid 
inconsistencies. See Iowa Code § 4.7. This suggests that Rule 16 
should be construed to allow only prehearing transfers and should 
not be construed to allow separation of the hearing from the reports. 

You also requested an opinion concerning where counties 
proceedings may be transferred. Even though matters can only be 
transferred p r i o r to hearing, t h i s question i s s t i l l important. 
Rule 16 sets no l i m i t as to where proceedings can be transferred, 
so long as the transfer would serve the best i n t e r e s t s of the 
respondent. I t might be argued that to the extent that t h i s r u l e 
permits t r a n s f e r to places other than the county of residence or 
the county where the respondent i f found, i t i s inconsistent with 
§ 229.6 which ref e r s only to those two l o c a t i o n s . This i s probably 
i n c o r r e c t . Section 229.6 r e f e r s to the place where the action i s 
commenced and not to where i t i s heard. Under the venue tra n s f e r 
r u l e , Rule 171 of the Iowa Rules of C i v i l Procedure, courts are 
given broad d i s c r e t i o n to choose new forums. Rule 171 states 11 [ I ] t 
s h a l l order the t r i a l held i n a convenient county i n the j u d i c i a l 
d i s t r i c t , or i f the ground [for change of venue] applies to a l l such 
counties then of another j u d i c i a l d i s t r i c t . . . " Logic suggests 
that a s i m i l a r f l e x i b l e rule applies under Rule 16 of the Supreme 
Court Rules under § 229.40. There are numerous reasons a respondent 
might desire a hearing i n another county. These could include the 
convenience of respondent's physician, possible prejudice, or 
p u b l i c i t y . Courts should be given d i s c r e t i o n i n t r a n s f e r r i n g 
proceedings based on the reasons f o r the treansfer. The judge 
should not be l i m i t e d to the counties named i n § 229.6. 
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A f i n a l question i s what a judge or referee can do when 
presented with an urgent involuntary h o s p i t a l i z a t i o n request 
which he f e e l s should be handled i n another county. Under such 
circumstances there i s nothing i n the statute or rules to prevent 
the judge or referee from i s s u i n g an emergency h o s p i t a l i z a t i o n 
order under § 229.11. Thereafter he could order t r a n s f e r of the 
proceedings for hearing. 

Yours t r u l y , 

Jonathan Golden 
Ass i s t a n t Attorney General 

JG/j am 

) 



MONEY AND INTEREST: Chapter 1190, §12(3), 67th G.A., 1978 Reg. 
Session; §§535.4, §§535.8 (3), Loan charges l i m i t e d . Lenders, 
Mortgages, Pledged Savings accounts. A Lender may not, as a 
condition of making a loan, require a borrower to place money 
or other income - producing assets on deposit with or i n the 
possession or control of the lender or some other person i f the 
e f f e c t i s to increase the y i e l d to the lender with respect to that 
loan. (Hagen to P r i n g l e , Acting Supervisor, Savings and Loan 
Association, State Auditor's O f f i c e , 8/17/79) #79-8-18 CO) 

August 17, 1979 

Mr. John A. Pringle, Acting Supervisor 
Savings and Loan Association 
State Auditor's O f f i c e 
L O C A L 

Dear Mr. P r i n g l e : 

You have requested an opinion of t h i s o f f i c e concerning 
the e f f e c t s of Chapter 1190, Section 12(3) of the Acts and 
J o i n t Resolutions passed during the 1978 Regular Session of 
the 67th General Assembly, In p a r t i c u l a r , you ask whether pledged 
saving accounts are prohibited by t h i s new statute. 

The provisions of §12 C3) of Chapter 1190, now permanently 
enacted as §535.8(3), The Code 1979, as of July 1, 1979, by 
Senate F i l e 158, 1979 Session, Section 20 et seq., state that: 
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3. A lender s h a l l not, as a condition of 
making a loan as defined i n t h i s section, \ 
require the borrower to place money, or to 
place property other than that which i s 
given as security for the loan, on deposit 
with or i n the possission or control of the 
lender or some other person i f the e f f e c t i s 
to increase the y i e l d to the lender with r e 
spect to that loan; provided that t h i s sub
section s h a l l not p r o h i b i t a lender from r e 
q u i r i n g the borrower to deposit money without 
i n t e r e s t with the lender i n an escrow account 
for the payment of insurance premiums, property 
taxes and s p e c i a l assessments payable by the 
borrower to t h i r d persons. Any lender who 
requires an escrow account s h a l l not v i o l a t e 
the provisions of paragraph a of subsection 1 
of section 507B.5. 

The l e g i s l a t u r e ' s c l e a r intent, by increasing the 
usury rate, was to l i m i t lenders from receiving more than that 
permissible under the new increased rate. Section 535.4 provides: 

No person s h a l l , d i r e c t l y or i n d i r e c t l y , receive 
i n money or i n any other thing, or i n any manner, 
any greater sum or value f o r the loan of money, 
or upon contract founded upon any sale or loan of 
r e a l or personal property, than i s i n t h i s chapter 
precribed. 

A lender may require some types of property to be pledged by the 
borrower as a d d i t i o n a l security or as a condition f o r making a 
mortgage loan f o r a s i n g l e or two-family dwelling to be occupied 
by the borrower. I f the pledged assets are of the type that generate 
ad d i t i o n a l y i e l d s to the lender, the practice i s prohibited. 2 

l Senate F i l e 158, section twenty-two (22) amended §535.8(1) e f f e c t i v e 
July 1, 1979 to read: 

1. As used i n t h i s section, the term "loan" means a loan of 
money which i s wholly or i n part to be used f o r the purpose 
of purchasing r e a l property which i s a single-family or a 
two-family dwelling occupied or to be occupied by the borrower. 
"Loan" includes the refinancing of a contract of sale, and the 
refinancing of a p r i o r loan, whether or not the borrower also 
was the borrower under the p r i o r lona, and the assumption of a 
p r i o r loan. 

^ A l i m i t e d exception i s contained i n sections 4-6 of House F i l e 
658, Acts of the 68th General Assembly, 1979 Session, which s p e c i f i 
c a l l y authorizes pledged funds or savings accounts i n the case of 
"Graduated Payment Mortgages" as defined i n §4 of the Act. 
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I t i s immaterial that the lender requires a pledged deposit s o l e l y 
f o r the purpose of a d d i t i o n a l s e c u r i t y , with no intent to increase 
the y i e l d from the loan i t s e l f . Only non-liquid property that 
would not r e s u l t i n additional y i e l d s to the lender can be pledged 
to the lender as a d d i t i o n a l security for a loan. 

You c i t e three s p e c i f i c examples i n which the lender appears 
to require the borrower d i r e c t l y , or another party interested i n 
the loan transaction, to place money on deposit with the lender as 
a condition precedent to c l o s i n g the loan. 

CD The borrower obtains a conventional mortgage loan. 
Because of a high loan^to^-value r a t i o , the lender may 
require the borrower to pledge a savings account as 
security for the mortgage loan, 

The e f f e c t of the pledged savings account would be to increase 
the y i e l d to the lender with respect to that loan, and t h i s 
would be prohibited, 

(2) The borrower requests a conventional mortgage loan. 
His income-tOT-loan^payment r a t i o i s not within an acceptable 
range as established by the lender.' The lender may u t i l i z e 
the "FLIP" mortage payment method to underwrite t h i s loan. 
This method, i n essence, i s based upon an agreement between 
the p a r t i e s whereby a portion of the down -^payment i s set up 
i n a pledged savings account to supplement the borrower's 
payment over a s p e c i f i c time period, [e.g.], f i v e years. 
At the end of f i v e years, i t i s assumed the borrower's in-^ 
come w i l l support the t o t a l loan payment. Consequently, 
i t would be necessary to increase the i n i t i a l loan amount 
to compensate for that portion of the down^-payment deposited 
to the pledged savings account. 

Under t h i s arrangement, the lender imposes a condition ef 
making the loan by requiring the s e l l e r of the property to pledge 
a portion of the down-payment from the borrower, and increasing 
the amount loaned to the borrower-buyer i n compensation. The 
buyer-borrower must agree to the pledge of a portion of the down-
payment and borrow a greater amount than that required to purchase 
the property. The e f f e c t of t h i s arrangement i s c l e a r l y to increase 
the y i e l d to the lender. The lender cannot circumvent the s t r i c t u r e s 
of the statute by reversing the p a r t i e s , and t e c h n i c a l l y requiring 
the pledged account from the s e l l e r . Under §§535.4 and 535.8(3), t h i s 
practice would be prohibited. 
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3. Similar to that mentioned i n number 2, 
i s an arrangement whereby the s e l l e r pledges 
a savings account to supplement the borrower's 
payment for a s p e c i f i c period of time u n t i l , 
hopefully, the borrower's income has increased. 
I t would be d i f f i c u l t to e s t a b l i s h that the 
savings pledged by the s e l l e r was not the r e 
s u l t of a higher sales p r i c e . 

Again, the lender, while t e c h n i c a l l y r e q u i r i n g the 
pledged savings from the s e l l e r , i s i n essence requiring the de
pos i t from the borrower (as r e f l e c t e d i n the higher sales price) 
as a condition to make the loan, The e f f e c t would be to increase 
the y i e l d to the lender, and t h i s p r a c t i c e would be prohibited. 

HOWARD 0. HAGEN 
Assi s t a n t Attorney General 

HOH:ms 



COUNTY AND COUNTY OFFICERS: Hospital Trustees - Chapter 347, Code 
1979. Chapter 347 does not preclude the operation of a county-
health care f a c i l i t y i n the absence of a county public h o s p i t a l . 
Such a f a c i l i t y may receive a tax levy under § 347.7. The county 
board of hos p i t a l trustees may supervise the operation of such 
a f a c i l i t y . (Bennett to Kintigh, Wapello County Attorney 
8/17/79) #79-8-17CL) 

August 17, 1979 

Thomas F. Kintigh 
County Attorney 
Wapello County Court House 
Ottumwa, Iowa 52 501 

Dear Mr. Kintigh: 

Reference i s made to your request for an opinion concerning the 
supervision and financing of the Sunnyslope Care Center of 
Ottumwa, Iowa. 

The questions which you presented are: 

1. "May Sunnyslope receive a tax levy under Section 347.7 
of the Iowa Code where i t i s no longer operated as a 
tuberculosis sanatorium?" 

2. "May Sunnyslope continue to operate under the supervision 
of the Wapello County Board of Trustees pursuant to 
Section 347.7 of the Iowa Code?" 

Chapter 347 of the Iowa Code gives any county i n the state the 
authority to est a b l i s h a county public h o s p i t a l . Section 347.7 
provides for a tax to be levied for the erection and equipment of 
the hospital and also for an additional levy to be used for the 
improvement, maintenance and replacements of same. Section 347.14(6) 
allows the board of hospital trustees to el e c t to operate the 
hospital as a tuberculosis sanatarium which i s what they opted to 
do i n this p a r t i c u l a r instance. Sunnyslope was operated as a 
sanatarium u n t i l 1966 when i t was converted to an extended care 
f a c i l i t y . Sunnyslope i s currently licensed by the Iowa State 
Department of Health as an Intermediate Care F a c i l i t y . 
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Section 347.14(2) of the Code gives the board of h o s p i t a l trustees 
the power to "operate a health care f a c i l i t y as defined i n section 
135C.1 i n conjunction with the h o s p i t a l . " More s p e c i f i c a l l y , 
§ 347.26 provides that: 

" i n any county where there i s a county hospital i n 
existence, a health care f a c i l i t y as defined i n 
section 135C.1 may be_established to be operated i n 
conjunction therewith and a l l of the provisions of 
t h i s chapter and a l l the proceedings authorized there
by r e l a t i n g to the h o s p i t a l buildings and additions 
thereto, s h a l l apply to erecting, equipping, and pro
curing s i t e s for such f a c i l i t i e s and additions thereto, 
as well as for improvements, maintenance, and replace
ments of such f a c i l i t i e s . " 

It may be contended that the abovementioned sections of the law 
p r o h i b i t the use of t | ; X l e v i e s for the operation and financing of 
a health care f a c i l i t y unless a county hospital i s concurrently 
i n existence. One might argue that the l e g i s l a t u r e intended that 
a health care f a c i l i t y could not ex i s t i n the absence of a county 
ho s p i t a l i f a s t r i c t i n t e r p r e t a t i o n of the phrase " i n conjunction 
with" i s made. That p a r t i c u l a r question arose i n 1970 when an 
opinion was requested concerning the operation of the Dubuque 
County Nursing Home. In response to that request t h i s o f f i c e held 
i n an opinion dated October 30, 1970 that the use of the phrase 
" i n conjunction with the h o s p i t a l " i n § 3,47.14(12) "does not preclu 
the trustees from usiifg the h o s p i t a l building as a nursing home, 
when, for one reason or another the operation of the h o s p i t a l has 
ceased." 1970 Op. Att'y. Gen. 468. 

The l e g i s l a t u r e has been aware for almost a decade of t h i s o f f i c e ' s 
i n t e r p r e t a t i o n of the phrase " i n conjunction with the h o s p i t a l " 
and has not acted to change that law. Because l e g i s l a t i o n was not 
enacted to p r o h i b i t the operation of a county health care f a c i l i t y 
i n absence of a county public h o s p i t a l i t i s apparent the 
l e g i s l a t u r e agreed with the i n t e r p r e t a t i o n made. 

Because the operation of Sunnyslope as an Intermediate Care 
F a c i l i t y has been determined to be a proper exercise of an 
optional power granted the board of trustees, Sunnyslope may 
receive a tax levy under § 34 7.7 of the Code. 

In answer to your second question, the board of trustees would 
be the proper supervisory body for Sunnyslope. The trustees are 
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given broad powers and duties by Chapter 347 and among such powers 
i s that of establishing a county health care f a c i l i t y as defined 
i n Chapter 135C. That Chapter also gives the board the power 
the operate and manage such a f a c i l i t y . 

Both questions that you posed i n your opinion request must thus 
be answered i n the affirmative. 

The October 30, 1970, Attorney General's Opinion i s enclosed f o r 
your convenience. 

Very t r u l y yours, 

Barbara Bennett 
Assistant Attorney General 

BB/css 
Enclosure 



COUNTIES AND COUNTY OFFICERS: A r t i c l e III [§39A] of the Iowa 
Constitution, §§19A.3, 20.7(6), 79.1, 332.3(10) and 340.4, The Code 
1979. County boards of supervisors have authority to e s t a b l i s h sick 
leave p o l i c y for county employees. (Hyde to Kane, Jackson County 
Attorney, 8/16/79) #79-8-16 CO 

August 16, 1979 

Mr. Mike Kane 
Jackson County Attorney 
108 1/2 West P i a t t Street 
Maquoketa, Iowa 52060 

Dear Mr. Kane: 

You have requested an opinion of t h i s o f f i c e as to the 
l e g a l i t y of the sick leave p o l i c y currently applicable to Jackson 
County employees. As fac t u a l background, you informed us that 
under t h i s p o l i c y , county employees accrue s i c k leave at the rate of 
two days per month f o r each f u l l month of service to a maximum of 
ninety (90) days. A f t e r an employee has accrued ninety (90) days, 
the county pays the employee, at hi s or her regular rate of pay, 
one-half of the sick leave time accumulated i n excess of ninety days. 
The p o l i c y i s not the r e s u l t of any c o l l e c t i v e bargaining agreement. 

County boards of supervisors are empowered by §332.3(10), 
The Code 1979, " [ t ] o f i x the compensation for a l l services of county 
and township o f f i c e r s not otherwise provided by law", and by §340.4, 
to " . . . f i x a l l compensation for extra help and c l e r k s . " The 
f i x i n g of compensation includes the power to determine salary and 
benefits, including vacation and s i c k leave, earned by an employee. 
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Under Chapter 20, The Code 1979, the Iowa Public Employment Rela
tions Act, the county board of supervisors, as the governing body 
which determines the p o l i c i e s f o r the operation of the p o l i t i c a l 
subdivision "public employer", has exclusive authority under §20.7(6), 
i n addition to a l l powers, duties and rights established by co n s t i 
t u t i o n a l provision, statute, ordinance, charter or s p e c i a l act, to 
"[d]etefmihe and implement methods, means, assignments and personnel 
by which the public employer's operations are to be conducted." 
Resolution of the county board of supervisors s e t t i n g sick leave 
p o l i c y for county employees would be within the authority of the board 
pursuant to i t s general powers. See McMurry v. Board of Supervisors 
of Lee County, 261 N.W.2d 688,69TTTowa 1978). 

With the 1978 adoption of the County Home Rule Amendment, 
A r t i c l e III [Section 39A] of the Iowa Constitution, however, counties 
need no longer seek express statutory authority for each exercise of 
governmental power i n the determination of l o c a l a f f a i r s , where such 
exercise i s not inconsistent with state law. See 1979 O.A.G. ( M i l l e r 
and Hagen to Danker, et a l . , A p r i l 6, 1979). The s e t t i n g of sick 
leave p o l i c y for county employees i s a determination of l o c a l a f f a i r s . 
County employees do not come within the purview of the state merit 
employment system created by Chapter 19A, The Code 1979, which i s 
lim i t e d i n i t s a p p l i c a t i o n "to a l l employees of the sta t e " with 
ce r t a i n enumerated exceptions, §19A.3. Section 79.1, delineating, sick 
leave p o l i c y for state employees, i s further l i m i t e d i n application to 
"permanent f u l l - t i m e employees of state departments, boards, agencies, 
and commissions". There appears to be no statutory p r o h i b i t i o n re
s t r i c t i n g the county board of supervisors from es t a b l i s h i n g a sick 
leave p o l i c y currently i n use i n Jackson County. See 1970 O.A.G. 462. 

Very t r u l y yours, 

ALICE J . HYDE 
Assistant Attorney General 

AJH:sh 



SOCIAL SERVICES: AFDC BENEFITS: Unemployed Parents Program: 
§§ 239.2(4), 17A.4(2), 17A.5(2), Code of Iowa, 1979; § 407 
Social Security Act, 42 U.S.C. § 607. The c o n t r o l l i n g federal 
statute, 42 U.S.C. § 607 r e l a t i n g to e l i g i b i l i t y for AFDC 
benefits for unemployed fathers i s based on gender and i s not 
s u b s t a n t i a l l y related to the achievement of any important 
governmental i n t e r e s t . I t was declared unconstitutional by 
the U.S. Supreme Court. In view of the f a c t that the Department 
of Social Services cannot, because of federal p o l i c y continue 
the unemployed fathers program, the Department may extend the 
program to a l l families made needy by the unemployment of a 
parent. (Robinson to Williams, Acting Director, Department of 
Social Services, 8/16/79) #79-8-14 0-) 

August 16, 1979 

Mrs. Catherine G. Williams 
Acting Commissioner 
Iowa Department of Social Services 
F i f t h Floor, Hoover Building 

L O C A L 

Dear Mrs. Williams: 

You recently wrote our o f f i c e and asked the following 
question: 

On July 11, 1979, we received Action 
Transmittal SSA-AT-79-26(OFA), dated July 3, 
1979, i n which HEW communicated the Supreme 
Court Decision i n Califano vs. Westcott. See 
attached copy. 

The Supreme Court decision extended 
benefits of the AFDC - Unemployed Father 
program to s i m i l a r l y situated unemployed 
mothers, removing the gender d i s t i n c t i o n . On 
page two of t h i s transmittal i s the statement 
that "state implementation of the Court 
r u l i n g may not be delayed". 

In view of the f a c t that the Code of 
Iowa, Chapter 239.2, provides only for Aid to 
Dependent Children - Unemployed Father, can 
Iowa l e g a l l y extend' ADC benefits to s i m i l a r l y 
situated unemployed mothers? 

I t i s c l e a r that Iowa can no longer receive federal funds 
for that part of i t s AFDC program r e l a t i n g to unemployed 
parents unless the benefits which have been provided to f a m i l i e s 
made needy by the unemployment of the father are provided i n the 
same amounts and under the same1 standards to families made 
needy by the unemployment of the mother. Califano v. Westcott, 
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1979, U.S. ,99 S.Ct. 2655, 2659-2660, L.Ed.2d . 
This action was brought by two unemployed mothers challenging 
Section 407 of the S o c i a l Security Act, 42 U.S.C. § 607, which 
provides benefits to f a m i l i e s whose dependent childre n have been 
deprived of parental support because of the unemployment of the 
father but does not provide such benefits when the mother becomes 
unemployed. The p l a i n t i f f s commenced t h e i r action i n the United 
States D i s t r i c t Court f o r the D i s t r i c t of Massachusetts, naming 
as defendants the Secretary of HEW and the Commissioner of the 
Massachusetts Department of-Public Welfare. They alleged that 
the statute and regulations discriminated against them on the 
basis of t h e i r gender i n v i o l a t i o n of the F i f t h and Fourteenth 
Amendments to the United States Constitution. The D i s t r i c t Court 
c e r t i f i e d the case as a class action and found that the gender 
q u a l i f i c a t i o n of the statute was not s u b s t a n t i a l l y r e l a t e d to the 
achievement of any important governmental i n t e r e s t and accord
i n g l y declared i t unconstitutional. The United States Supreme 
Court affirmed the D i s t r i c t Court decision. As a remedy, the 
Court extended the benefits of the AFDC-Unemployed Father's 
program to s i m i l a r l y situated unemployed mothers and thereby 
removed the gender d i s t i n c t i o n . With regard to the extension 
power of the Court, the United States Supreme Court stated at 
pages 2663-2664 of 99 S.Ct.: 

'Where a statute i s defective because 
of underihclusiveness,' Mr. J u s t i c e Harlan 
noted, 'there e x i s t two remedial alterna
t i v e s : a court may e i t h e r declare [the 
statute] a n u l l i t y and order that i t s bene
f i t s not.extend to the class that the l e g 
i s l a t u r e intended to benefit, or i t may 
extend the coverage of the statute to 
include those who are aggrieved by the 
exclusion.' Welsh v. United States, 398 
U.S. 333, 361, 90 S.Ct. 1792, 1807-1808, 26 
L.Ed.2d 308 (1970)(concurring opinion). In 
previous cases involving equal protection 
challenges to underinclusive federal bene
f i t s statutes, t h i s Court has suggested 
that extension, rather than n u l l i f i c a t i o n , 
i s the proper course. See e.g., Jiminez v. 
Weinberger, 417 U.S. 628, 637-638, 94 S.Ct. 
2496, 2502-2503, 41 L.Ed.2d 363 (1974); 
Frontiero v. Richardson, 411 U.S. 677, 691, 
and n. 25, 93 S.Ct. 1764, 1772, and n. 25, 
36 L.Ed.2d 583 (1973) ( p l u r a l i t y opinion). 
Indeed, t h i s Court reg u l a r l y has affirmed 
d i s t r i c t court judgments ordering that 
welfare benefits be paid to members of an 
un c o n s t i t u t i o n a l l y excluded c l a s s . [ c i 
tations omitted] 
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The D i s t r i c t Court ordered extension 
rather than i n v a l i d a t i o n by way of remedy 
here, and equitable considerations surely 
support i t s choice. Approximately 300,000 
needy childre n currently receive AFDC-UF 
benefits, see 42 Soc.Sec.Bull. 78 (Jan. 
1979), and an injunction suspending the 
program's operation would impose hardship 
on b e n e f i c i a r i e s whom Congress p l a i n l y 
meant to protect. The presence i n the 
Soci a l Security Act of a strong sever
a b i l i t y clause, 42 U.S.C. § 1303, 8 likewise 
counsels against n u l l i f i c a t i o n , f o r i t 
evidences a congressional intent to min
imize the burdens imposed by a declaration 
of u n c o n s t i t u t i o n a l i t y upon innocent 
r e c i p i e n t s of government largesse. [foot
note omitted] 

In view of the f a c t that the Department cannot, because of 
c o n t r o l l i n g federal p o l i c y , continue the program as i t has been 
operating, your question becomes whether you should extend the 
program to a l l f a m i l i e s made needy by the unemployment of a 
parent or whether you should discontinue the program altogether. 
The question i s primarily one of l e g i s l a t i v e intent. 

Section 239.2(4), as written, provided benefits only for 
families made needy by the unemployment of a father. As we 
have noted, that provision cannot be implemented. The status 
quo i s not an availa b l e option.-^- I t , therefore, becomes nec
essary to determine whether the l e g i s l a t u r e has manifested a 
preference for an extended program or for no program. For the 
same reasons that the United States Supreme Court concluded 
that Congress would have preferred an extended program, set 

x I n our opinion, the gender-based d i s t i n c t i o n i n 239.2(4) i s 
i d e n t i c a l to the provision challenged i n Westcott and i s p l a i n 
l y unconstitutional. However, neither t h i s o f f i c e nor the 
Commissioner of So c i a l Services can a u t h o r i t a t i v e l y declare a 
statute unconstitutional. Only a court can do that. O r d i n a r i l y 
an agency cannot act inc o n s i s t e n t l y with a statutory l i m i t a 
t i o n or mandate because the agency or t h i s o f f i c e concludes 
the statute i s unconstitutional. See OAG # 79-3-13 (Iowa 
franchise tax unconstitutional but Department of Revenue 
lacks authority to issue refunds absent a j u d i c i a l declaration 
of i n v a l i d i t y ) . Here, however, because federal funds w i l l not 
be a v a i l a b l e to maintain the status quo, the agency i s forced 
to e l e c t between two alter n a t i v e s to the status quo. Thus, 
the Department of So c i a l Services faces a very d i f f e r e n t s i t u 
ation from that confronted by the Department of Revenue with 
respect to the franchise tax. 
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f o r the above, we conclude that the Iowa l e g i s l a t u r e would 
prefer an extended program. Indeed, because the Iowa l e g i s l a t u r e 
was simply deciding whether to cooperate i n a f e d e r a l program 
that contained the gender-based l i m i t a t i o n , rather than making an 
e x p l i c i t choice on i t s own i n i t i a t i v e to so l i m i t the program, i t 
seems even more appropriate to conclude the Iowa l e g i s l a t u r e 
would have preferred extension to no program.2 

We have reviewed Action Transmittal SSA-AT-79-26(OPA) July 
3, 1979 and the Department's a c t i o n should comply with t h i s 
d i r e c t i v e . At pp. 3-4, we find'-the following which i s s i g n i f 
i c a n t : 

Consistent with the Supreme Court's 
de c i s i o n , the Department [HEW] considers a l l 
State AFDC-UF plans to be amended — e f f e c t i v e 
June 25, 1979 — to provide f o r an AFDC-
Unemployed Parents program i n accordance with 
t h i s Program In s t r u c t i o n . 

Because.the Department i s ac t i n g under d i r e c t i o n from HEW 
based on an a u t h o r i t a t i v e Supreme Court case, p u b l i c n o t i c e and 
p a r t i c i p a t i o n i n implementing r u l e s would appear unnecessary and 
contrary to the p u b l i c i n t e r e s t i n that federal funding could be 
jeopardized i f the normal rulemaking process were followed. 
Therefore, i t would appear that implementing rules may be f i l e d 
without notice and hearing under § 17A.4(2). Since the r u l e s 
confer a b e n e f i t on the p u b l i c or some segment thereof, they may. 
become e f f e c t i v e immediately upon f i l i n g with the administrative 
r u l e s coordinator, § 17A.5(2). 

SCR/tjb 

^The State of Iowa i s not, of course, obligated to p a r t i c i p a t e i n 
the AFDC-Unemployed Parent program and the l e g i s l a t u r e may recon
s i d e r i t s e a r l i e r a c t i o n at any time. 



STATE OFFICERS AND DEPARTMENT: State H i s t o r i c a l Department and- i t s 
D i v i s i o n of H i s t o r i c a l Museum and Archives i s authorized to administer 
a f e d e r a l l y funded project concerning county and municipal records and 
may provide assistance to l o c a l p o l i t i c a l subdivisions or p r i v a t e 
i n s t i t u t i o n s i n the area of record preservation and a r c h i v a l functions. 
Chapter 303, Code of Iowa, 1979. (Hagen to Musgrove, Director, D i v i s i o n 
of H i s t o r i c a l Museum and Archives, State H i s t o r i c a l Department, 8/15/79) 
#79-8-13 CO 

August 15, 1979 

Mr. Jack W. Musgrove, Director 
H i s t o r i c a l Museum and Archives D i v i s i o n 
State H i s t o r i c a l Department 
L O C A L 

Dear Mr. Musgrove: 

We have received your l e t t e r of June 7, 1979, requesting 
an opinion of t h i s o f f i c e regarding the authority of the Director 
("Director") of the D i v i s i o n of H i s t o r i c a l Museum and Archives 
("Division") of the State H i s t o r i c a l Department ("Department") 
with respect to county and municipal records. As background you 
informed us that on May 22, 1979, the State H i s t o r i c a l Board 
("Board) transferred authority to administer a f e d e r a l l y funded 
municipal records survey" to the D i v i s i o n from the D i v i s i o n of 
State H i s t o r i c a l Society. The one-year project, to begin July 1, 
1980, w i l l be supported e n t i r e l y by a grant from the National 
H i s t o r i c a l Publications and Records Commission. Your s p e c i f i c 
questions concerning the e f f e c t of provisions of Chapter 303, 
The Code 1979, and i t s r e l a t i o n s h i p to l o c a l records surveys and 
projects were as follows: 
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1. Does §303.12 l i m i t the authority of the 
Director i n administration of any grant 
project dealing s p e c i f i c a l l y with county 
and municipal records? Does the Depart
ment have any statutory authority over 
records of any l o c a l p o l i t i c a l subdivision 
i n Iowa not v o l u n t a r i l y deposited with the 
Direc t o r i n the state archives? 

2. What e f f e c t does County and Municipal Home 
Rule have on administration by the Depart
ment of f e d e r a l l y funded projects concern
ing l o c a l records? 

3. Does the Director or any d i v i s i o n of the 
Department have authority to administer 
grant programs designed f o r l o c a l p o l i t i c a l 
subdivisions? 

4. Does Chapter 303 l i m i t the D i v i s i o n from 
providing technical or professional advice 
or assistance i n the form of seminars or 
workshops to interested l o c a l p o l i t i c a l 
subdivisions or private i n s t i t u t i o n s i n 
the area of records preservation and a r c h i v a l 
functions? 

Section 303.12, The Code 1979, defines archives as 
"those documents, books, papers, photographs, sound recordings, or 
s i m i l a r material produced or received pursuant to law i n connection 
with o f f i c i a l government business" which are no longer needed and 
which have been appraised by the Director as having value to warrant 
preservation. Section 303.12 continues: 

The d i r e c t o r of the d i v i s i o n of h i s t o r i c a l 
museum and archives i s the trustee and the 
custodian of the archives of Iowa, except 
that archives do not include county or 
municipal archives unless they are voluntar
i l y deposited with the di r e c t o r with the written 
consent of the d i r e c t o r . 

While th i s section should be construed as pr i m a r i l y b e n e f i t t i n g the 
Director by l i m i t i n g the power of l o c a l government to tran s f e r i t s o l d 
records, documents, etc. to the Director without his consent, and 
appraisal of t h e i r value and proper c l a s s i f i c a t i o n , i t does s p e c i f i c a l 
l y state that county br municipal records that could be defined as 
archives under the statute do not automatically come into custody of 
the Director, but must be " v o l u n t a r i l y deposited." Thus, i f administra 
.tion of the f e d e r a l l y funded project requires" the Director to take 
custody or possession of the l o c a l archives, i t would be necessary f o r 
the l o c a l p o l i t i c a l subdivision to grant i t s permission, i . e., volun-
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t a r i l y deposit the archives upon written consent of the Director. 
The Director would have the power to administer a project that 
would not require custody of l o c a l records. See §303.6(3), which 
empowers the Director to " [ c ] o l l e c t , preserve, organize, arrange, and 
c l a s s i f y works of art, books, maps, charts, public documents, manu
scr i p t s , newspapers, and other objects and materials; [emphasis 
added}; Section 303.6(9), "[p]erform such other duties as may be 
imposed by law or prescribed by the rules of the board." 

Further authority over county and municipal archives 
could be extended to the Director by the Board under i t s powers es
tablished i n §303.5: 

(1) E s t a b l i s h p o l i c y for the d i v i s i o n 
of h i s t o r i c a l museum and archives, the 
d i v i s i o n of the state h i s t o r i c a l soc
iety , and the d i v i s i o n of h i s t o r i c 
preservation, eliminating duplication 
of services whenever possible. 

(6) Coordinate a c t i v i t i e s of the de
partment with federal, state, and l o c a l 
agencies. 

(12) Promulgate rules f o r the e f f e c t i v e 
and e f f i c i e n t operation of the depart
ment subject to the provisions of 
Chapter 17A. 

(14) May enter into agreements . . . to 
establ i s h multicounty area research 
centers, which are i n addition to but 
do not duplicate archives as defined 
i n Section 303.12. An area research 
center s h a l l serve as the depository 
f o r the archives of counties and muni
c i p a l i t i e s and f o r other unpublished 
o r i g i n a l resource material of a given 
area to be designated i n the agreement. 

Short of requ i r i n g l o c a l governments to turn over archives, the 
Board and Director could review, study, survey, c l a s s i f y or other
wise use l o c a l records or archives. 

The Municipal Home Rule Amendment, A r t i c l e I I I [Section 
38A] and County Home Rule Amendment, A r t i c l e I I I [Section 39A] of 
the Iowa Constitution, while negating the need f o r county and muni
c i p a l governments to seek express statutory authority for each exer
cise of governmental power, l i m i t such exercise to those that are a 
determination of l o c a l a f f a i r s , and not inconsistent with state law. 
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See 1979 O.A.G. ( M i l l e r and Hagen to Danker, et a l . A p r i l 6, 1979). 
Chapter 303 extends powers to and imposes duties upon the Board and 
Department providing for extensive state involvement i n the creation 
and implementation of p o l i c y and programs concerning the h i s t o r y of 
the state. The Board i s s p e c i f i c a l l y directed to coordinate the 
a c t i v i t i e s of any l o c a l agency with other federal and state agencies 
and the Department. Section 303.5(6). The broad and comprehensive 
language of Chapter 303 i n creating and regulating the Department 
evinces l e g i s l a t i v e intent that l o c a l l e g i s l a t i o n not expressly auth
orized by statute which would impinge upon the authority and a c t i v i t i e s 
of the Department, and would be~"deemed inconsistent with the state law, 
would be i n v a l i d . 

The Board i s divided into three d i v i s i o n s pursuant to 
§303.3, and i s directed to e s t a b l i s h p o l i c y f o r each d i v i s i o n , elim
inating d u p l i c a t i o n of services whenever possible. Section 303.5(1). 
Each d i v i s i o n d i r e c t o r " s h a l l have [his/her] powers and duties, 
under the d i r e c t i o n of the board", and s h a l l s p e c i f i c a l l y "perform such 
other duties as may be imposed by law or prescribed by the rules of 
the board". Sections 303.6, 303.7, 303.8. The authority of the 
Board to determine the appropriate d i v i s i o n to administer a grant or 
project does not appear to be r e s t r i c t e d by the statutory delineation 
of d i v i s i o n functions. 

F i n a l l y , we can f i n d no pr o h i b i t i o n or l i m i t a t i o n upon 
the D i v i s i o n preventing the provi s i o n of technical or pro f e s s i o n a l 
advice or assistance i n the form of seminars or workshops concerning 
records preservation and a r c h i v a l functions to interested l o c a l p o l 
i t i c a l subdivisions or private i n s t i t u t i o n s , Authority f o r such an 
undertaking would come under the d i r e c t i o n of the Board, and the D i v i 
sion's power to perform duties prescribed by them. Section 303.6(9). 

In conclusion: 

1. The Director has authority to administer 
a f e d e r a l l y funded project pertaining to 
county and municipal archives, but w i l l have 
to secure permission from l o c a l governments 
to take custody of l o c a l records; 

2. Municipal and County Home Rule would not 
aff e c t the authority of the Department; 

3. The Board may grant authority to any 
d i v i s i o n to administer grants or projects, 
whether or not that d i v i s i o n or any d i v i s i o n 
i s so authorized by statute; 
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4, The D i v i s i o n i s not li m i t e d from pro
vid i n g assistance or advice i n the form of 
seminars or workshops on records preserva
t i o n and a r c h i v a l functions. 

HOWARD 0. HAGEN 
...Assistant Attorney General 

H0H:sh 



STATE' OFFICERS AND DEPARTMENTS: BOARD OF REGENTS: Section 720-1.5 
(262) IAC. Where the l i a b i l i t y f o r damage caused by a motor vehicle 
accident involving a student and a regents i n s t i t u t i o n v e h i c l e has 
not been established by consent or l e g a l process, no authority e x i s t s 
for the i n s t i t u t i o n to withhold o f f i c i a l t r a n s c r i p t s of the student. 
(Hagen to Angrick, C i t i z e n s ' Aide/Ombudsman, 8/15/79) #79-8-12(Xs) 

August 15, 1979 

Mr. William P. Angrick II 
C i t i z e n s ' Aide/Ombudsman 
Statehouse 
L O C A L 

Dear Mr. Angrick: 

You have re-submitted a request for an Attorney General 
opinion which you had made i n March 1976. The questions you 
propound are as follows: 

"1. Where a student i s involved i n a motor 
veh i c l e accident with a regents' i n s t i t u t i o n 
v e h i c l e , and there has been no adjudication 
or admission of l i a b i l i t y , can the i n s t i t u 
t i o n add the amount of damage to the regents' 
v e h i c l e to the student's account and l a t e r 
withhold o f f i c i a l t r a n s c r i p t s i f the amount 
i s not paid? 

"2. If the answer to the above questions 
i s 'yes', would the i n s t i t u t i o n f i r s t be r e 
quired to conduct a hearing on t h i s issue, 
i f requested by the student, before adding 
the amount to the account?" 

I t i s our opinion that i n the s p e c i f i c f a c t u a l s i t u a t i o n you 
describe, the answer to your f i r s t question i s no. I f a student 
i s involved i n a motor vehicle accident with a regents 1 i n s t i t u 
t i o n v e h i c l e , the l i a b i l i t y f o r damage must be established i n the 
same way as that of any other motor vehicle accident. 

You mention a portion of a regents rule that "A state board 
of regents i n s t i t u t i o n may withhold o f f i c i a l t r a n s c r i p t s of the 
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academic record of a person u n t i l any delinquent accounts owed 
by the person to an i n s t i t u t i o n or any a f f i l i a t e d organization 
for which an i n s t i t u t i o n acts as f i s c a l agent has been paid". 
Section 720-1.5(262) Iowa Administration Code. 

Where l i a b i l i t y f o r damage caused by a motor vehicle a c c i 
dent had not been established by consent or l e g a l process, no 
"delinquent account" or other o b l i g a t i o n would e x i s t and there 
would be no ground upon which the i n s t i t u t i o n could withhold 
t r a n s c r i p t s . We issue t h i s opinion on the very narrow f a c t u a l 
s i t u a t i o n you describe and do not intend to cast doubt upon 
the portion of the regents r u l e quoted above i n i t s normal a p p l i 
cation. 

Because the answer to your f i r s t question i s no, a response 
to the second i s unnecessary. 

HOWARD O. HAGEN 
Assistant Attorney General 

HOH/nay 



STATE OFFICERS AND DEPARTMENTS: Commission on the Aging. 
42 U.S.C. § 3001 e t ^ seq.; 42 U.S.C. §§ 3025(a)(1)(C) and 
3026(a); 45 CFR §§ 1321.13(a)(7), 1321.34, and 1321.51(a); 
§§ 25A.2(a) and 249B.4(2), 1979 Code of Iowa; §§ 20-1.2(2) 
(c), 20-1.2(2) (e), 20-1.2(2) ( i ) , 20-1.2 (2) (j) , and 20-1.8 
(3), Iowa Administrative Code; 19 78 OAG Blumberg to Bowles 
(February 2,); 1979 OAG, McDonald to Bowles (April 3). 
Area agencies on aging are subject to the d i r e c t control 
and supervision of the Commission on the Aging with respect 
to program planning and execution of the area plans. 
The Commission on the Aging also exercises i n d i r e c t super
v i s i o n of the administration of the area agencies through 
the Commission's ro l e i n the planning process, and through 
i t s evaluation of the execution of the area plans. The 
Commission on the Aging should not attempt to control 
day-by-day administration of the area agencies. Although 
area agencies on aging should not be regarded as "state 
agencies" per se, the area agencies w i l l .often be bound 
by laws pr e s c r i b i n g r e s t r i c t i o n s f o r state agencies. 
This r e s u l t occurs by v i r t u e of the fac t that the Commission 
on the Aging i s a "state agency" and must heed laws that 
bind state agencies while i t coordinates the a c t i v i t i e s 
of the area agencies. (McDonald to Bowles, Iowa Commission 
on the Aging, 8/3/79). #79-8-2CL^ 

Mr. Glenn R. Bowles, Executive Director August 3, 1979 
Iowa Commission on the Aging 

LOCAL 

Dear Mr. Bowles: 

We have received your l e t t e r of May 11, 1979, which 
requests further c l a r i f i c a t i o n of an opinion dated A p r i l 
3, 1979, to the Commission on the Aging from t h i s o f f i c e . 
You have posited two questions for c l a r i f i c a t i o n , as follows: 

1. Does the Commission on the Aging 
have d i r e c t supervision and con
t r o l over a l l a c t i v i t i e s of area 
agencies on aging, including 
administration, program planning 
and execution? 

2. Are the area agencies on aging 
state agencies, thereby requir
ing them to function as substate 
agencies of the Commission? 

The Commission on the Aging i s responsible for the 
coordination of a l l state a c t i v i t i e s r e l a t e d to the pur
poses of the Older Americans Act (42 U.S.C. §3001, et. 
seq.). See 42 U.S.C. § 3025(a)(1)(C); §249B.4(2), TT79 
Code of Iowa; § 20-1.2(2)(c), Iowa Administrative Code. 
Such coordination n a t u r a l l y includes coordination of the ad
mi n i s t r a t i o n of a l l such a c t i v i t i e s . See also 45 CFR § 1321.34. 

The coordination of the a c t i v i t i e s of the area agencies 
by the Commission on the Aging begins by requiring the area 
agencies to submit a plan for delivery of services to be 
approved by the Commission. See 42 U.S.C. § 3026(a); § 20-1.2 
( 2 ) ( i ) , Iowa Administrative Code. The Commission then mon
i t o r s and assesses the implementation of each area plan. See 
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45 CFR § 1321.13(a)(7); 45 CFR § 1321.51(a). As a r e s u l t of 
t h i s ongoing monitoring, area agencies are subject to quarterly 
evaluations by the Commission on the Aging. See § 20-1.8(3), 
Iowa Administrative Code. 

The Commission on the Aging i s directed to make recom
mendations to the area agencies f o r the purposes of coordin
ating the area agencies' a c t i v i t i e s . See § 249B.4(2), 1979 
Code of Iowa; § 20-1.2(2)(e), Iowa Administrative Code. Such 
recommendations are enforceable through the Commission's 
authority to d i s t r i b u t e or withhold funds for the area agencies. 
See § 20-1.2 (2) ( j ) , Iowa Administrative Code. 

Therefore, area agencies on aging are subject to super
v i s i o n and control by the Commission on the Aging with respect 
to a l l a c t i v i t i e s related to the purposes of the Older Ameri
cans Act. The Commission supervises area agency program plan
ning by approving the area plan. The Commission also super
vises the execution of the area plan by monitoring and evalu
ating such execution. 

However, the r o l e of the Commission on the Aging should 
not be interpreted as granting the Commission authority to 
control the day-to-day administration of the area agencies. 
The r o l e of the Commission i s rather to coordinate the execu
t i o n of the area plans to insure that the area agencies are 
ef f e c t u a t i n g the provisions of the area plans, and the pro
v i s i o n s of the Older Americans Act. 

Therefore, the Commission on the Aging exercises i n d i r e c t 
c ontrol and supervision of the administration of the area 
agencies through i t s r o l e i n the planning process, and through 
i t s evaluation of the execution of the area plans. In con
t r a s t , the r e s p o n s i b i l i t y f o r the day-to-day administration 
i s vested i n the area agencies. 

Area agencies function as quasi-state agencies. The 
d e f i n i t i o n of "state agency" i s found i n § 25A.2(1), 1979 
Code of Iowa, and reads as follows: 

1. "State agency" includes a l l 
executive departments, agencies, 
boards, bureaus, and commissions of 
the state of Iowa, and corporations 
whose primary function i s to act 
as, and while acting as, instrumen
t a l i t i e s or agencies of the state 
of Iowa, whether or not authorized 
to sue and be sued i n t h e i r own names. 
This d e f i n i t i o n s h a l l not be con
strued to include any contractor with 
the state of Iowa. 
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Because ..the r e l a t i o n s h i p of the Commission on the Aging and . 
the area agencies i s contractual i n nature, area agencies 
on aging are not "state agencies" within the meaning of 
Chapter 25A of the Code of Iowa. Furthermore, i n a former 
opinion of the Attorney General issued to you (Blumberg 
to Bowles, February 2, 1978), we stated that area agencies 
were not "state agencies" within the meaning of Chapter 25A. 

However, because the law states that the area agencies 
are subject to the supervision and control of the Commission 
on the Aging, and because the commission i s a "state agency", 
the area agencies may often f i n d themselves bound by r e s t r i c 
tions prescribed i n laws a f f e c t i n g state agencies. This 
s i t u a t i o n arises because the Commission coordinates f i s c a l 
and programming p o l i c y for the area agencies, and the Com
mission must abide by statutes that bind state agencies, 
( i . e . , reimbursement for mileage expenses; see OAG, McDonald 
to Bowles, A p r i l 3, 1979). 

In summary, area agencies on aging are subject to the 
d i r e c t control and supervision of the Commission on the Aging 
with respect to program planning and execution of the area 
plans. The Commission on the Aging also exercises i n d i r e c t 
supervision of the administration of the area agencies through 
the Commission's r o l e i n the planning process, and through 
i t s evaluation of the execution of the area plans. The 
Commission on the Aging should not attempt to control day-by-day 
administration of the area agencies. Although area agencies 
on aging should not be regarded as "state agencies" per se, 
the area agencies w i l l often be bound by laws prescribing 
r e s t r i c t i o n s for state agencies. This r e s u l t occurs by 
v i r t u e of the f a c t that the Commission on the Aging i s a 
"state agency" and must heed laws that bind state agencies 
while i t coordinates the a c t i v i t i e s of the area agencies. 

Sincerely, 

Bruce C. McDonald 
Assistant Attorney General 

BCM/tjb 



An Official Opinion 

From the Office of 
THOMAS J. MILLER 

Attorney General of Iowa 

September 28, 1979 

S T A T E O F F I C E R S A N D D E P A R T M E N T S : Interpretation of substance 
abuse department appropriation. 1979 Session, 68th G . A . , H . F . 765. 
Monies transferred over to the general fund from the military service 
tax credit fund under §2 of 1979 Session, 68th G . A . , H . F . 765, must be 
applied to the funding of substance abuse programs. The monies so 
transferred are to be used to satisfy the appropriation in §1 of the 
same act for such programs. However, the monies so transferred may 
not be used to fund such programs after June 30, 1981, absent 
future authorization by the legislature. (Haskins to Carr , State Sena
tor, 9-28-79) #79-9-27 

The Honorable Robert Carr, State Se)iat.or: You have asked our opinion 
regarding 1979 Session, 68th G . A . , H . F . 765 (hereafter the "Act") . The 
Act provides: 

Section 1. There is appropriated from the general fund of the state 
to the Iowa department of substance abuse for each fiscal year of the 
fiscal biennium beginning July 1, 1979 and ending June 30, 1981 the 
following amounts, or so much thereof as is necessary, to be used for the 
purposes designated: 

1979-1980 1980-1981 
Fiscal Year Fiscal Year 

1. For salaries and support of not more 
than twenty-seven point six full-time equiva
lent positions in the fiscal year beginning July 
1, 1979 and not more than twenty-six point 
eight full-time equivalent positions in the fiscal 
year beginning July 1, 1980, maintenance and 
miscellaneous purposes $ 142,680 $ 128,713 

2. For substance abuse program grants . § 2,265,000 § 2,265,000 

Sec. 2. The state comptroller shall on July 1, 1979 transfer to and 
deposit in the general fund of the state four million five hundred thou
sand (4,500,000) dollars from the military service tax credit fund cre
ated in section four hundred twenty-six A point one (426A.1) of the 
Code. The state comptroller shall on July 1, 1980 transfer to and deposit 
in the general fund of the state two million (2,000,000) dollars from the 
military service tax credit fund created in section four hundred twenty-
six A point one (426A.1) of the Code. It is the intent of the general 
assembly that funds transferred under this section be used to fund 
substance abuse programs under section one (1) of this Act . 

Sec. 3. Federal grants to and federal receipts of the Iowa department 
of substance abuse are appropriated for the purposes set forth in the 
federal grants or receipts. 

As can be seen, §1 of the Act appropriates from the general fund certain 
sums to the Iowa Department of Substance Abuse (hereafter the "depart
ment") over a period of two fiscal years, from July 1, 1979, to June 30, 
1981. Section 2 of the Act obligates the Comptroller to transfer to the 
general fund certain sums from the military service tax credit fund and 
contains a statement of intent that funds so transferred are to be used 
by the department to fund substance abuse programs. 

You ask whether the funds appropriated by §1 of the Act to the 
department are in addition to those which the department will receive 
by virtue of §2 of the Act for its substance abuse programs, or whether 
the funds appropriated in § 1 ( 2 ) for substance abuse programs are to 
be satisfied out of those brought over to the general fund under §2 from 
the tax credit fund for such programs. We believe that the legislature 
intended the latter, namely, that funding under § 1 ( 2 ) for substance 
abuse programs is to be made from monies brought over from the 

S T A T E O F F I C E R S A N D D E P A R T M E N T : 
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general fund under §2. Monies allocated under §2 for substance abuse 
programs are not in addition to the appropriation for such programs in 
§ 1 ( 2 ) . Hence the appropriation of SI (2) must be satisfied out of tlvj 
funds made available by §2 . 

The above conclusion assumes the answer to another of your questions, 
viz., whether the money so brought over from the military service tax 
credit fund must be allocated by the comptroller to the department for 
substance abuse programs, ns opposed to other purposes. We believe 
that §2 of the Act is cleur that monies brought over by virtue of §2 must 
be applied to substance abuse programs of the department. The language 
of §2 evinces that the comptroller has no choice in this matter. The state
ment of the legislature as to its intent is equivalent to direct statutory 
language in this context. Cf. Wclden v. Ray, 220 N.\V.2d 706, 710 (Iowa 
1975) (legislature may specify purposes for which money is spent). 

You further ask whether the monies brought over to the general fund 
from the military service tax credit fund by virtue of §2 are available for 
funding of substance abuse programs after the expiration of the period 
of the two fiscal years set forth in § 1 . As indicated, those fiscal years 
end on June 30, 1981. The statement of intent in §2 provides that the 
money brought over is to be for substance abuse programs "under 
Section one (1) of this Act." However, the programs under §1 are funded 
only for the two fiscal years provided therein, that is, until June 30, 1981. 
This implies that the monies available in the general fund by virtue 
of §2 are not to ha used to fund substance abuse programs after the 
expiration of those two fiscal years on June 30, 1981. Of course, this 
does not preclude the legislature in the future from making those monies 
available for such programs after that date. 

To recapitulate, monies transferred over to the general fund from the 
military service tax credit fund under §2 of the Act must be applied 
to the funding of substance abuse programs. The monies so transferred 
are to be used to satisfy the appropriation in §1 of the Act for such 
programs. However, the monies so transferred may not be used to fund 
such programs after June 30, 1981, absent future authorization from the 
legislature. 

0' 
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MUNICIPALITIES: Fi r e Protection--§ 364.16, § 368.20(2) 
and § 28E.4, The Code 1979. A c i t y has a duty to provide 
f i r e protection for a l l areas w i t h i n i t s corporate l i m i t s . 
(Mueller to Welsh, State Representative, 9/28/79) #79-9-26 CL) 

September 28, 1979 

Mr. Joe Welsh 
State Representative 
Twenty-First D i s t r i c t 
Rural Route 2, Box 37 
Dubuque, Iowa 52001 
Dear Representative Welsh: 

You recently requested an opinion of the Attorney 
General concerning a s i t u a t i o n where a r u r a l area, 
subscribing to f i r e protection, from a community volunteer 
f i r e department, was annexed and you ask the following 
questions: . 

(1) I f a f i r e breaks out i n t h i s newly-
annexed area, which department i s 
responsible f or c o n t r o l l i n g i t ? 

(2) Is the community volunteer unit 
obliged to respond to a f i r e 
suffered by one of i t s subscribers 
even though the subscriber now 
resides w i t h i n the c i t y of Dubuque 
which has i t s own f i r e protection 
service? 

(3) Would the community volunteer unit 
be l e g a l l y l i a b l e for i n j u r i e s or 
damages caused by the unit's f a i l u r e 
to respond to a f i r e c a l l by a 
subscriber r e s i d i n g w i t h i n the 
annexed area, even i f the c i t y f i r e 
department responded? 
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These questions are discussed together i n the following 
opinion. 

Section 364.16, The Code 1979, provides: "Each 
c i t y s h a l l provide for the protection of l i f e and property 
against f i r e . . . . A c i t y may provide conditions upon 
which the f i r e department w i l l answer c a l l s outside the 
corporate l i m i t s . . . ." Therefore, a c i t y has an 
aff i r m a t i v e .duty to provide f i r e protection for a l l 
areas within i t s corporate limits.. See 1976 Op.Att'yGen. 

A f t e r completion of the annexation requirements, a 
t e r r i t o r y becomes a part of the c i t y . Section 368.20, 
The Code 1979. Thus, pursuant to § 364.16, the c i t y i s 
then responsible for f i r e protection for that new area. 
See Johnson City v. C l i h c h f i e l d R. Co., 43 S.W.2d: 386, 388, 
T63 Tenn. 332 (1931). 

At the point where the c i t y becomes responsible f or 
f i r e protection, any duty and l i a b i l i t y placed upon the 
volunteer unit by a previous agreement would cease. 
However, none of the above precltides the c i t y from 
contracting with the volunteer unit to continue to provide 
f i r e protection for t h i s annexed area. See, § 28E.4, 
The Code 1979. Any l i a b i l i t i e s or r e s p o n s i b i l i t i e s owed 
by the residents of the r u r a l area.to the v o l u n t e e r u n i t 
under the previous agreement are assumed by the c i t y . 
Peterson v. Swan, 231 Iowa 745, 2 N.W.2d 70, 73 (1942). 

In conclusion, once an area i s annexed, the c i t y i s 
responsible for f i r e protection and the volunteer unit i s 
no longer obligated under the previous agreement to respond 
nor could the volunteers be held l i a b l e f o r f a i l u r e to respond. 

550-51. 

Sincerely yours, 

/ames P. Mueller 
Assistant Attorney General 

JPM:rcp 



DEPARTMENT OF SOCIAL SERVICES: Subrogation Rights: § 249A.6, 
The Code 1979, 42 U.S.C. § 1396a(a) (25). The Department of So c i a l 
Services i s e n t i t l e d to subrogation r i g h t s under § 249A.6, The 
Code 1979, to major medical coverage provided by Blue Cross and 
Blue Shield. Payments made to the Department pursuant to these 
subrogation r i g h t s discharge Blue Cross and Blue Shield from fur
ther l i a b i l i t y to t h e i r subscriber. (Robinson to Reagen, Commissioner, 
Department of S o c i a l Services, 9/27/79) #79-9-25CL) 

September 27, 1979 

Mr. Michael V. Reagen, Ph.D. 
Commissioner 
Iowa Department of So c i a l Services 
F i f t h Floor, Hoover Building 
L O C A L 
Dear Mr. Reagen: 

You have asked for an opinion of the Attorney General as 
to whether or not the Department of Soci a l Services i s e n t i t l e d 
to subrogation r i g h t s under § 249A.6, The Code 1979, to major 
medical coverage provided by Blue Cross and Blue Shield of 
Iowa. I f the answer i s i n the a f f i r m a t i v e , you asked whether 
payments to the Department of So c i a l Services under i t s subro
gation r i g h t s discharge Blue Cross and Blue Shield from any 
further l i a b i l i t y to t h e i r subscriber. The answer to both 
questions i s yes. 

H i s t o r i c a l l y , the Department of So c i a l Services was e n t i t l e d 
to subrogation under common law, Glancy v. Ragsdale, 251 Iowa 
793, 802, 102 N.W.2d 890 (1960); Baker v. American Surety Co., 
181 Iowa 634, 159 N.W. 1044 (19167^ Learning of the existence 
of these claims and then recovering on them, however, was 
quite another matter. There were numerous cases where repay
ment was not made, or recoveries by reci p i e n t s were invested 
i n resources which would not a f f e c t t h e i r ongoing e l i g i b i l i t y 
f o r Medicaid, often at the urging of the lawyers who helped 
them obtain the funds. Against t h i s pattern, § 249A.6, The 
Code 1979, was enacted i n 1978 by the general assembly at the 
urging of the Iowa Department of So c i a l Services. The purpose 
was to reduce costs r e s u l t i n g from Medicaid r e c i p i e n t s not 

xThe statute not only s p e l l s out the existence of the Depart
ment's subrogation r i g h t s , but i t also includes reporting require
ments f o r the c l i e n t , health care providers, and attorneys repre
senting r e c i p i e n t s of assistance i n § 249A.6(2)(a)(b)(c), The 
Code 1979. 
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reimbursing the department a f t e r receiving payment from t h i r d 
parties f o r medical b i l l s the department had paid through i t s 
medical assistance (Medicaid) plan. This i s consistent with 
federal law. See 42 U.S.C. § 1396a(a)(25) and 42 C.F.R. 
§ 450.31 (1978). 

The subrogation r i g h t s are c l e a r l y established i n the open 
ing subsection, § 249A.6(1), The Code 1979, as follows: 

1. When payment i s made by the De
partment f o r medical care or expenses 
through the medical assistance program 
on behalf of any r e c i p i e n t , the department 
s h a l l be subrogated to the extent of those 
payments, to a l l monetary claims which the 
r e c i p i e n t may have against t h i r d p a r t i e s 
as a r e s u l t of the medical care or expenses 
received or incurred. No compromise, 
including but not l i m i t e d to a settlement, 
waiver or release, of any claim to which 
the department i s subrogated under t h i s 
section s h a l l defeat the department's r i g h t 
of recovery except pursuant to the wr i t t e n 
agreement of the commissioner or commissioner's 
designee. 

The impact of the department's subrogation r i g h t s on an 
insurer i s outlined i n § 249A.6(3), The Code 1979: 

3. The subrogation r i g h t s of the 
department s h a l l be v a l i d and binding 
on an insurer or other t h i r d party only 
upon notice by the department or unless 
the insurer or t h i r d party has actual notice 
that the r e c i p i e n t i s receiving medical 
assistance from the department and only 
to the extent to which such insurer or t h i r d 
party has not made payment to the r e c i p i e n t 
or an assignee of the r e c i p i e n t p r i o r to 
such notice. Payment of benefits by an 
insurer or t h i r d party pursuant to subro
gation r i g h t s hereunder s h a l l discharge 
such insurer or t h i r d party from l i a b i l i t y 
to the r e c i p i e n t or the rec i p i e n t ' s assignee 
to the extent of such payment to the depart
ment. 

Clea r l y t h i s statute contemplates that any insurer or 
t h i r d party that has received notice of the department's claim 
yet makes payment to the r e c i p i e n t of assistance, instead of 
the department, w i l l s t i l l have to pay the Department of Social 
Services despite any payments to the r e c i p i e n t . 
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As your question deals with the l i a b i l i t y of " t h i r d p a r t i e s " , 
we point out how broad the d e f i n i t i o n of that phrase i s i n 
the statute. Section 249A.6(5), The Code 1979, provides: 

[T]he term " t h i r d party" includes any 
i n d i v i d u a l , i n s t i t u t i o n , corporation, 
or public or private agency which i s or 
may be l i a b l e to pay part or a l l of the 
medical costs incurred as a r e s u l t of i n j u r y , 
disease or d i s a b i l i t y by or on behalf of 
an applicant for or r e c i p i e n t of assistance 
under the medical assistance program. 

Blue Cross and Blue Shield are manifestly t h i r d p a r t i e s 
Under the very language of the sta t u t e , the Department of S o c i a l 
Services i s e n t i t l e d to subrogation r i g h t s against Blue Cross 
and Blue Shield for a l l monetary claims which the r e c i p i e n t 
may have against Blue Cross and Blue Shield. However, Blue Cross 
and Blue Shield has advised you that i n cases where an i n d i v i d u a l 
has major medical coverage, they may not reimburse the depart
ment without an assignment of that claim to the department, 
signed by the r e c i p i e n t — s u b s c r i b e r . Their p o s i t i o n i s based 
on paragraph VII--D of t h e i r major medical c e r t i f i c a t e , which 
reads as follows: 

The plans s h a l l discharge t h e i r l i a b i l i t y 
under t h i s Contract by payment to the Mem
ber. In the event the Member i s under 
l e g a l d i s a b i l i t y of any kind, the Plans 
may discharge t h e i r l i a b i l i t y by making 
payment to the Subscriber. Payment w i l l 
not be made to any other person or per
sons except as agreed to by The Plans i n 
w r i t i n g . (Emphasis added) 

Section 249A.6, The Code 1979, i s to be interpreted l i b e r a l l y 
so that the e v i l s and mischiefs sought to be remedied w i l l be 
reached by the statute.^ Under the clear language of the statute, 
the Department of So c i a l Services has subrogation r i g h t s to t h i s 

^The polestar i n i n t e r p r e t a t i o n of a statute i s the l e g i s l a 
t i v e i n t e n t , and as stated i n Doe v. Ray, 251 N.W.2d 496, '500-501 
(Iowa 1977): 

In searching for l e g i s l a t i v e intent we 
consider the objects sought to be accom-
l i s h e d and the e v i l s and mischiefs sought 
to be remedied i n reaching a reasonable 
or l i b e r a l construction which w i l l best 
e f f e c t i t s purpose rather than one which 
w i l l defeat i t . (Citations omitted) 
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major medical p o l i c y , and i f Blue Cross and Blue Shield would 
pay t h e i r subscriber, they could s t i l l be l i a b l e to the Depart
ment of S o c i a l Services for the same payments. 

In Selken v. Northland Ins. Co., 249 Iowa 1046, 1052, 90 
N.W.2d 29, 32 (1958) we f i n d : 

[3,4] I I . I t i s basic that the pro
v i s i o n s of insurance p o l i c i e s issued i n 
the state of Iowa cannot be contrary to 
statutory provisions. I f the provisions 
of the p o l i c y are contrary to statute they 
w i l l not be e f f e c t i v e . I f they need c l a r i 
f i c a t i o n same w i l l be made i n accordance 
with i n t e n t of the statute. Marden v. 
Hotel Owner Ins. Co., 85 Iowa 584, 42 N.W. 
509, 39 Am. St. Rep. 316; Harrington v. 
Bremer County Farmers Mut. F. Ins. Assn., 
1926, 203 Iowa 282, 285, 211 N.W. 383, 
385; Salmon v. Farm Property Mut. Ins. 
Assn., 168 Iowa 521, 528, 150 N.W. 680, 
682; A r t i f i c i a l Ice Co. v. Reciprocal 
Exchange, 1921, 192 Iowa 1133, 184 N.W. 
756; Federal Land Bank of Omaha v. Farmers 
Mutual Ins. Assn. (Adams and Adjoining 
Counties), 217 Iowa 1098, 253 N.W. 52; 
Galkin v. Lincoln Mutual Casualty Co., 
279 Mich. 327, 272 N.W. 694. 

Thus, the insurance p o l i c y cannot contain a provision which would 
defeat the department's subrogation r i g h t s . 

We would also l i k e to point out that t h i s problem should not 
even a r i s e . Blue Cross and Blue Shield of Iowa process claims 
by health care providers for Medicaid reimbursement as the 
"intermediary" or " c a r r i e r " f o r the Department of S o c i a l Services. 
See § 249A.4(5), The Code 1979. Blue Cross and Blue Shield also 
provide the private health care coverage to some re c i p i e n t s of 
Medicaid, including major medical coverage, which has been 
mentioned above. 

The federal regulations provide at 42 C.F.R. § 450.31 (a)2 
(1978): 

The State or l o c a l agency, i n determining 
whether medical assistance i s payable 
w i l l t r e a t any t h i r d party l i a b i l i t y as a 
current resource when such l i a b i l i t y i s 
found to e x i s t and payment by the t h i r d 
party has been made or w i l l be made 
wi t h i n a reasonable time. 
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When Blue Cross and Blue Shield provides- primary health 
care coverage and major medical coverage and i s also acting as 
intermediary for the department, they should pay as Medicaid 
c a r r i e r for only those expenses not covered by t h e i r private 
plans. The question of reimbursement suggests a f a i l u r e by 
Blue Cross and Blue Shield to use t h e i r own coverage f i r s t . 
The r e s p o n s i b i l i t y i s on Blue Cross and Blue Shield to consider 
any current resources. When the same company provides the cover
age and also acts as agent f o r the Department of So c i a l Services, 
i t cannot escape t h i s r e s p o n s i b i l i t y . I t more than anyone else 
i s on "notice" as provided i n § 249A.6(3), The Code 1979, c i t e d 
above. 

Your second question was whether or not payment to the 
Department of Soci a l Services would discharge Blue Cross and 
Blue Shield from l i a b i l i t y to t h e i r subscriber. That question 
i s also answered d i r e c t l y by § 249A.6(3), The Code 1979, which 
reads i n part as follows: 

Payment of benefits by an insurer or t h i r d 
party pursuant to the subrogation r i g h t s 
hereunder s h a l l discharge such insurer or 
t h i r d party from l i a b i l i t y to the r e c i p i e n t 
or the r e c i p i e n t ' s assignee to the extent 
of such payment to the Department. 

The answer, therefore, i s c l e a r l y "yes". Payment to the department 
does s a t i s f y the o b l i g a t i o n of Blue Cross and Blue Shield to i t s 
subscribers. 

Sinceffe-lyJ 

SCR/tjb 



COUNTIES: Domestic Animal Fund. §§ 351.6, 352.1, 352.3, The Code 
1979. A Board of Supervisors acting upon a claim to the Domestic 
Animal Fund may neither defer i t s decision nor deny compensation i n 
the event a claimant's damages are covered i n whole or i n part by 
insurance. (Benton to Smith, Assistant Clinton County Attorney, 
9/26/79) #79-9-19CU} 

September 26, 1979 

Mr. Lauren Ashley Smith 
Assistant Clinton County Attorney 
306 Court House 
Cl i n t o n , Iowa 52732 
Dear Mr. Smith: 

Your opinion request of July 19, 1979 concerns the Domestic 
Animal Fund, established pursuant to Chapter 352, The Code 1979. 
In your l e t t e r you describe the f a c t u a l s i t u a t i o n i n which farmers 
with claims against the fund are also protected by insurance cov
erage providing for payment of losses to the extent they are not 
paid by the county through the fund. Insurance c a r r i e r s i n t h i s 
s i t u a t i o n often apparently wait for the county to take action on 
the claim and then, to the extent of the coverage, pay the balance 
of the claim not paid by the county. Your question asks whether 
i t i s proper for the county to defer making payments from the 
Domestic Animal Fund i n the instance where a claimant has insur
ance coverage which would cover h i s lo s s , but the insurance c a r r i e r 
declines to pay u n t i l the county acts upon the c l a i m . 

As your l e t t e r notes, our o f f i c e has discussed issues concer
ning the Domestic Animal Fund i n the following opinions: 1959 
Op.Att'y.Gen. 57, 1959 Op.Att'y.Gen. 136, and 1960 Op.Att'y.Gen. 
137. The l a t t e r opinion describes three rules governing the re
covery of damages for injury to domestic animals from the Domestic 
Animal Fund. According to the opinion these rules are: 

1. The fact that the claimant for damages 
against the county fund has covered his dam
ages claim by insurance, i s not a bar by i t 
s e l f from recovery of damages from the county 
fund. 
2. However, i f the claimant has been paid 
i n part or i n f u l l from any source either by 
insurance, or from the owner causing the 
damage or otherwise, then he has no recourse 
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against the fund, and damages from the county 
fund w i l l be denied. 
3. Any insurance covering claimant's damage 
over and above what he may have recovered from 
the county fund i s permissible, and possession 
of such p o l i c y or recovery thereunder w i l l not 
bar his recovery upon h i s insurance p o l i c y . 

These rules evolved from the e a r l i e r two opinions alluded to above. 
1959 Op.Att'y.Gen. 57 addressed the question of whether a claimant 
could be reimbursed from the Domestic Animal Fund for h i s i n j u r i e s 
or loss of domestic animals a f t e r recovering h i s damages from a 
private insurance c a r r i e r , and whether the insurance c a r r i e r i s 
subrogated to the r i g h t s of the claimant to the Domestic Animal 
Fund. Relying on Hodges v. Tama County, 91 Iowa 578, 580, 60 N.W. 
185 (1894) and E l l i s v. Oliphant, 159 Iowa 514, 519-520, 141 N.W. 
45 (1913) our o f f i c e concluded that under these circumstances the 
claimant could not recover damages from the fund and the insurance 
company was not e n t i t l e d to assert any subrogation r i g h t against 
the fund. Later, i n 1959 Op.Att'y.Gen. 136,we concluded that a f t e r 
p a r t i a l payment of a loss by a county through the Domestic Animal 
Fund the excess could be claimed under a p o l i c y of insurance even 
though any t o r t claim against the owner of the dog i n f l i c t i n g the 
damage would be extinguished. This opinion reassured that although 
Hodges precluded any claim against the dog owner a f t e r reimburse
ment from the fund, payment from the insurance company would be 
based on contract rather than t o r t and therefore the owner could 
recover the amount not paid by the county from the insurer. Your 
request raises a d i f f e r e n t issue concerning the s i t u a t i o n where a 
claimant i s insured, and that i s whether the Board of Supervisors 
may defer or a c t u a l l y deny payments to a claimant whose damages 
are covered i n whole or i n part by insurance. 

The Domestic Animal Fund i s funded through the annual license 
fee for dogs assessed pursuant to § 351.6, The Code 1979. Section 
352.1, The Code 1979, categorizes claimants against the fund as 
follows: 

1. Any person damaged by the k i l l i n g or i n j u r y 
of any domestic animal or fowl by wolves, or by 
dogs not owned by said person, may, w i t h i n ten 
days from the time he or his agent has knowledge 
of such k i l l i n g or i n j u r y , f i l e with the county 
auditor of the county i n which such k i l l i n g or 
injuryoccurred a claim for such damages. 
2. Any person injured by a dog or wolf not 
owned by such person which resulted i n the need 
for medical care or rabies prevention treatment, 
may, within s i x t y days from the time of such i n 
jury, f i l e with the county auditor of the county 
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a claim f o r the payment of the costs of such 
medical care or treatment. 

Section 352.3, The Code 1979 provides: 

The board s h a l l act on such claims within a 
reasonable time, and allow such part thereof 
as i t may deem jus t . When a claim i s allowed, 
the cost of such medical treatment or the 
value of each animal_or fowl k i l l e d or injured 
s h a l l be entered of record. [emphasis supplied] 

As you w i l l note, the f i r s t sentence of § 352.3 uses the term 
" s h a l l " . The term " s h a l l " connotes a mandatory o b l i g a t i o n and 
excludes any notion of d i s c r e t i o n . Schmidt v. Abbott, 261 Iowa 
886, 890, 156 N.W.2d 649 (1968). There i s no ambiguity i n t h i s 
provision which would require the employment of statutory construc
t i o n . When statutory language i s p l a i n and unambiguous, there i s 
no room for statutory construction. In Re Johnson's Estate, 213 
N.W.2d 536, 539 (Iowa 1974). On i t s face, § 352.3 compels county 
boards to consider and act upon claims even i f the claimant's 
insurer has stayed i t s hand. 

This conclusion i s buttressed by the holding i n Wisdom v. Board f 

236 Iowa 669, 19 N.W.2d 602 (1945) . In Wisdom at 678"7'the Court 
discussed the Domestic Animal Fund i n the following terms: 

This fund i s primarily created as a fund 
to which claimants for i n j u r i e s to domestic 
animals are to resort. In passing upon claims, 
the Board's inquiry should o r d i n a r i l y be d i 
rected to the following: 

1) Was the claimant the owner of the domestic 
animals k i l l e d or injured? 

2) Were they injured or k i l l e d by wolves or 
by dogs, not owned by the claimant, within 
ten days from the date of the f i l i n g of the 
claim (or the date the owner or his agent 
had knowledge of such i n j u r y or k i l l i n g ) ? 

3) What was the extent of the damages based 
upon the value of the animals injured or 
k i l l e d ? 

While we hold the board's inquiry i s c i r 
cumscribed by statute, we do not hold that 
the manner of conducting the inquiry i s bound 
by the rules of evidence i n cases i n court. 
The board or i t s members can act upon t h e i r 
own knowledge, upon t h e i r independent i n v e s t i 
gation, or upon the statements i n the claim, 
supported by a f f i d a v i t s and t h e i r reasonable 
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conclusion based upon such an inquiry w i l l 
not be reviewed. 

Under t h i s holding, i t i s clear that the board may not consider 
the extent of a claimant's insurance i n passing upon his claim. 
In answer to your question, i t must follow that under the Wisdom 
case, the board can neither delay i t s decision nor deny compensa
t i o n when a claimant's damages are covered i n whole or i n part by 
insurance. 

Sincerely, 

TIMOTHY/ D. BENTON 
Assistant Attorney General 
Farm D i v i s i o n 

TDB/nay 



COUNTIES: §§ 441.5-441.8, The Code 1979. An incumbent county 
assessor o r i g i n a l l y screened by the examining board and appointed 
by the county conference board would not be required to undergo 
an examination or screening process to be reappointed. (Hyde to 
Martens, Iowa County Attorney. 9/26/79) #79-9-18 

September 26, 1979 

Kenneth R. Martens 
Iowa County Attorney 
1060 Court Avenue 
Marengo, Iowa 52301 
Dear Mr. Martens: 

You have requested c l a r i f i c a t i o n of an opinion issued from 
t h i s o f f i c e concerning the appointment of county assessors. Op. 
Atty. Gen #79-4-8. That opinion concluded that, pursuant to 
the amendments to §§ 441.5-441.8, The Code 1979, enacted by the 
1978 Session, 67th G.A., ch. 1150, county assessors whose terms 
expire p r i o r to December 31, 1979, need not take an examination and 
obtain c e r t i f i c a t i o n under § 441.5 i n order to be reappointed f o r 
a six-year term, commencing January 1, 1980 (the e f f e c t i v e date of 
the amendment). You have asked us to c l a r i f y the following matters: 

1. I f an incumbent assessor was appointed by 
the county conference board af t e r screening 
by the examining board e i s i t necessary that 
said assessor be screened by the examining 
board and passed on by the conference board 
i n the same manner as h i s o r i g i n a l appoint
ment pursuant to § 441.8, The Code 1979, which 
reads: "Appointment for each succeeding term 
s h a l l be made i n the same manner as the o r i g i n a l 
appointment . . ."? 
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2. Pursuant to § 441.6, The Code 1979, i f the 
incumbent assessor i s required to be screened 
by the examining board, may said examining 
board consider other applicants i n accordance 
with t h i s section f o r appointment as county 
assessor? 

We believe the language of § 441.8 providing: "The term of 
o f f i c e f o r an assessor appointed under t h i s chapter s h a l l be for 
s i x years. Appointments for each succeeding term s h a l l be made 
i n the same manner as the o r i g i n a l appointment . . ." l o g i c a l l y 
refers to the appointment of a succeeding, non-incumbent assessor 
only. When r e f e r r i n g to an incumbent, the language used i n 
§ 441.8 i s exclusively "reappointment". An assessor o r i g i n a l l y 
screened by the examining board and appointed by the county 
conference board would not need to undergo examination or screen
ing during the process of reappointment. 

Af t e r the complete.implementation of continuing education 
for assessors e f f e c t i v e January 1, 1980, an incumbent assessor 
may be reappointed, however, only a f t e r s a t i s f a c t o r y completion 
of that program. Pursuant to § 441.8, the county conference board 
can determine not to reappoint an incumbent assessor at a meeting 
held not less than ninety days before the expiration of the i n 
cumbent's term. I f the board decided not to reappoint the i n 
cumbent assessor to a new term, i t would then be able to consider 
other applicants f o r the p o s i t i o n . 

Very t r u l y yours, 

ALICE J . HYDE 
Assistant Attorney General 

AJH:sh 



STATE OFFICERS AND DEPARTMENTS: IPERS--§§97B.41, 97B.49, 
and 97B.53, The Code 1979; 1979 Session, 68th G.A., S.F. 
489,;§7; 370 IAC §8.13. Members of IPERS who have 
terminated p r i o r to retirement and leave t h e i r accumulated 
contributions i n the system f o r a future retirement, are 
e n t i t l e d to a benefit as set f o r t h i n §9 7B.49 or §97B.50. 
(Blumberg to Longnecker, Director, State Retirement Systems, 
9/25/79) #79-9-16 CL) 

September 25, 1979 

Mr. Ed Longnecker 
Director 
State Retirement Systems 
L 0 C A L 
Dear Mr. Longnecker: 

You have requested an opinion regarding Chapter 97B, 
The Code, 1979, and recent amendments to i t . The request 
concerns the percentage to be used i n c a l c u l a t i n g the benefits f o r 
vested, as opposed to the active member. You stated: 

1. Regarding the percentage to be 
used on accounts which_became-

vested before January 1, 1976. 
Section 97B.49-1, which makes 
reference to such accounts, has 
remained unchanged since i t was 
incorporated i n the Law e f f e c t i v e 
January 1, 1976. Yet, Section 
97B.49-5, to which section 97B.49-1 
refers us, was amended to provide 
for the change to 44%, e f f e c t i v e 
July 1, 1978 and amended again 
e f f e c t i v e July 1, 1979 to add 
the 46% and eliminate mention 
of the o r i g i n a l 40%. 

2. Regarding the percentage to be 
used on accounts which have 
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become vested i n the years 
1976 through 1978 and which 
w i l l become vested i n 1979 
and i n future years. Neither 
Section 97B.49-1 nor Section 
97B.49-5 makes reference to 
such accounts. 

In discussion which took place w i t h i n the 
L e g i s l a t i v e study committees and the State 
Government committees when the various formula 
changes were being considered, i t was concluded 
that the formula change would not apply to the 
vested members as of the date of change. The 
new formulas were not applicable to r e t i r e e s , 
thus i n a l l f a i r n e s s , i t was f e l t the member 
who terminated and was vested should receive 
benefits under the benefit formula i n ef f e c t 
at the time of termination of employment j u s t 
the same as i f a p p l i c a t i o n had been made for 
retirement benefits. 
Your opinion as to whether the following i s 
the correct a p p l i c a t i o n of the formulas as 
per our two questions above. 

A. For the 40% formula 
(1) The l a s t covered earnings 

were p r i o r to 1978 ( i n 
which case the f i r s t month 
of entitlement (FME) could 
have been as early as 
January, 1976 when the 
high f i v e formula took 
e f f e c t , or any time there
a f t e r , even July, 1978 
Or 

(2) The l a s t covered wages 
were i n 1978, but the 
FME was p r i o r to July, 1978 

B. For the 44%, formula which became 
e f f e c t i v e J u l y , 1978, the member 
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(1) Must have had covered 
earnings i n 1978 or 
l a t e r , and 

(2) The f i r s t month of 
entitlement (FME) must 
have been July, 1978 
or l a t e r 

C. For the 467o formula, which 
becomes e f f e c t i v e J u l y 1, 
1979, the member while vested 
or active 
(1) Must have had covered 

earnings i n 1979, or 
l a t e r and 

(2) The FME must be July, 
1979 or l a t e r 

Your question concerns those members who have terminated 
and l e f t t h e i r contributions i n the system f o r a r e t i r e 
ment benefit i n the future. In e f f e c t , you are asking 
whether benefits of such members are determined at the 
time of termination or at the time the retirement benefits 
are requested. 

Section 97B.49, The Code 1979, subsections one 
and f i v e , as amended by 1979 Session, 68th G.A., S.F. 489, 
§7, provide: 

Each member s h a l l , upon retirement 
on or a f t e r his normal retirement date, 
be e n t i t l e d to receive a monthly r e t i r e 
ment allowance determined under t h i s 
section. 

1. For each active member employed 
before January 1, 1976, and r e t i r i n g 
on or a f t e r January 1, 1976, and for 
each member who became vested before 
January 1, 1976, with four or more 
complete years of service, a formula 
benefit s h a l l be determined equal to 
the larger of the benefit determined 
under t h i s subsection and subsection 3 
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of t h i s section as applicable, or 
the benefit determined under sub
section 5 of t h i s section. The 
amount of the monthly formula 
benefit for each such active member 
who r e t i r e d on or a f t e r January 1, 
1976, s h a l l be equal to one-twelfth 
of one and f i f t y - s e v e n hundredths 
percent per year of membership 
service m u l t i p l i e d by his average 
annual covered wages; but i n no 
case s h a l l the amount of monthly 
formula benefit accrued for member
ship service p r i o r to July 1, 1967, 
be less than the monthly annuity 
at the normal retirement date 
determined by applying the sum of 
the member's accumulated c o n t r i 
butions on or before June 30, 1967, 
and any retirement dividends 
standing to his c r e d i t on or before 
December 31, 1966, to the annuity 
tables i n use by the department with 
due regard to the benefits payable 
from such accumulated contributions 
under sections 97B.52 and 97B.53. 

5. For each active member r e t i r i n g 
between July 1, 1978 and June 30, 
1979, with four or more complete years 
of service, a monthly benefit s h a l l 
be computed which i s equal to one-
twelfth of an amount equal to f o r t y -
four percent of the five-year average 
covered wage m u l t i p l i e d by a f r a c t i o n 
of years of service. For each active 
member r e t i r i n g on or a f t e r July 1, 
1979 the monthly benefit computed 
under t h i s subsection s h a l l be equal 
to one-twelfth of an amount equal to 
f o r t y - s i x percent of the five-year 
average covered wage m u l t i p l i e d by 
a f r a c t i o n of years of service. For 
the purposes of t h i s subsection, 
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" f r a c t i o n of years of service" means 
a number, not to exceed one, equal 
to the sum of the years of membership 
service and the number of years of 
p r i o r service divided by t h i r t y years. 

I f benefits under t h i s subsection 
commence on an early retirement date, 
the amount of benefit s h a l l be 
reduced i n accordance with section 
97B.50. 

This section has been amended each l e g i s l a t i v e session 
for the past few years. In the 1975 Code, subsection f i v e 
did not e x i s t . Subsection one provided that an active 
member r e t i r i n g a f t e r July 1, 1973, with four or more 
years of service, s h a l l receive a benefit equal to one-
t w e l f t h of one and f i f t y - s e v e n hundredths percent per 
year of membership service, m u l t i p l i e d by the average 
annual covered wages. 

This section was amended by 1975 Session, 66th G.A., 
Ch. 50, §18 by changing the dates, and including subsection 
f i v e . Thereafter, i n the 1977 Code the language of 
subsection one was s i m i l a r to what i t now provides. Sub
section f i v e provided that each active member r e t i r i n g on 
or a f t e r January 1, 1976, with four or more years of service, 
would receive a benefit computed by using a f o r t y percent 
figure. The section was again amended by 1978 Session, 
67th G.A., Ch. 1060, §33, so that subsection f i v e i n the 
1979 Code provided that an active member r e t i r i n g between 
January 1, 1976 and June 30, 1978 would receive a benefit 
computed with a f o r t y percent figure, and those r e t i r i n g 
a f t e r J u l y 1, 1978 would use a forty-four percent figure. 

I t i s evident that the Legislature i s increasing 
the benefits each session dependent upon when an active 
member r e t i r e s . What i s puzzling about t h i s section i n 
r e l a t i o n to your questions i s the lack of any s p e c i f i c 
language regarding a member who terminates before r e t i r e 
ment . 

You have attempted to r e c t i f y t h i s by r u l e . See, 
370 IAC §8.13. Rule 8.13(4) provides: 
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Members employed before January 1, 
1976 and r e t i r i n g a f t e r January 1, 
1976, with four or more complete 
years of membership service s h a l l 
be e l i g i b l e to receive the larger 
of a monthly formula benefit equal 
to the member's t o t a l covered wages 
m u l t i p l i e d by one-twelfth of one 
and f i f t y - s e v e n hundredths per cent, 
m u l t i p l i e d by the percentage calcu
lated i n 8.13(2), i f applicable, or 
a benefit as calculated i n 8.13(6). 
See Code section 97B.49(1). 

Rule 8.13(6), the notice of which was published i n the 
June 13, 1979, issue of the Iowa Administrative B u l l e t i n , 
provides: 

a. Members who leave employment 
a f t e r completing four or more years 
of service and claim benefits to 
be paid for January 1976, or l a t e r , 
w i l l q u a l i f y to have benefits 
computed using the f i n a l average 
covered wage. 

b. For members whose l a s t covered 
earnings were before 1978, or whose 
l a s t covered earnings were i n 1978, 
and whose f i r s t month of entitlement 
was before July 1978, the monthly 
benefit w i l l equal one-twelfth of 
f o r t y per cent of the f i v e year 
average covered wage was m u l t i p l i e d 
by a f r a c t i o n of years of service. 

c. For members who had covered 
earnings i n 1978 or 1979 and whose 
f i r s t month of entitlement was 
between July 1978 and June 1979, 
i n c l u s i v e , the monthly benefit 
w i l l equal one-twelfth of f o r t y -
four per cent of the f i v e year 
average covered wage m u l t i p l i e d 
by a f r a c t i o n of years of service. 
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d. For members who had covered 
earnings i n 1979 or l a t e r , and f i r s t 
month of entitlement i s July 1979, 
or l a t e r , the monthly benefit w i l l 
equal one-twelfth of f o r t y - s i x per 
cent of the f i v e year average covered 
wage m u l t i p l i e d by a f r a c t i o n of 
years of service. 

These new rules cover four separate situations for either 
active members or members who have terminated. Subsection 
"a" concerns those whose benefits s t a r t i n January, 1976 
or l a t e r . Subsection "b" concerns those who worked any 
time up to 1978 and those who worked i n 1978 and whose 
benefits began before July, 1978. Subsection "c" applies 
to those who worked i n 1978 or 1979 and whose benefits 
began between July 1978 and June 1979. The f i n a l subsection 
applies to those who worked i n 1979 or l a t e r and whose 
benefits began i n July 1979, or l a t e r . What these rules 
do, i s provide that the percentage used to determine the 
benefit i s based upon the date of the retirement, not 
termination. 

There can be no doubt that the Legislature intended 
the members who have terminated to be able to receive a 
pension. Section 97B.53 provides, i n pertinent part: 

A l l r i g h t s to a l l benefits under 
the retirement system w i l l cease 
upon a member's termination of 
employment with the employer p r i o r 
to h i s retirement, other than by 
death, except as provided hereafter: 

1. Upon the termination of 
employment with the employer p r i o r 
to retirement other than by death 
of a member, the accumulated con
t r i b u t i o n s by the member at the 
date of such termination w i l l be 
paid to such member, except as may 
be provided i n subsection 2, sub
section 5 and subsection 6 of t h i s 
section. 

2. I f the employment with the 
employer of a member i s terminated 
p r i o r to the member's retirement, 
other than by death, but a f t e r 
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the member has either 
a. Completed at least four 

years of service, or 
b. Has attained the age of 

f i f t y - f i v e , the member s h a l l 
receive a monthly retirement 
allowance commencing on the 
f i r s t day of the month i n which 
the member attains the age of 
s i x t y - f i v e years, i f the member 
i s then a l i v e , or, i f the member 
so elects i n accordance with 
section 97B.47, commencing on 
the f i r s t day of the month i n 
which the member attains the 
age of f i f t y - f i v e and any month 
thereafter p r i o r to the date the 
member attains the age of s i x t y -
f i v e years, and continuing on 
the f i r s t day of each month 
thereafter during the member's 
l i f e t i m e , provided the member 
does not receive p r i o r to the 
date the member's retirement 
allowance i s to commence a refund 
of accumulated contributions under 
any of the provisions of t h i s 
chapter. The amount of each such 
monthly retirement allowance s h a l l 
be determined as provided i n 
ei t h e r section 97B.49 or i n 
section 97B.50, whichever i s 
applicable. 

Thus, a member who has terminated at age f i f t y - f i v e or 
with four or more years of service, and who leaves the 
accumulated contributions i n the system, i s e n t i t l e d 
to a retirement benefit as provided i n §97B.49 or 
97B.50. Again, the problem i s that neither of those 
sections contains language concerning the terminated 
member. 

You have stated that §97B.49(1) makes reference 
to those terminated members. The key language i s 
found on the t h i r d l i n e : "and for each member who became 
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vested before January 1, 1976 . . . ." "Member who 
became vested" i s an undefined term i n that chapter. 
The word "vest" or "vested" i s not even defined. What 
i s defined i s the term "vested member" i n §97B.41(11). 
That term i s defined to mean a member who has terminated 
employment p r i o r to July 1, 1973 with at least eight 
years of service; a f t e r July 1, 1973, with at least 
four years of service; or being at least f i f t y - f i v e 
years old. The term "vested member" i s used i n §97B.49(2). 
Because the Legislature defined i t and used i t i n other 
sections, i t could have e a s i l y used i t i n 97B.49(1). 
The fact that i t did not use that term could indicate 
an oversight on the part of the Legislature, or i t could 
mean that the Legislature intended something else i n 
that section. We cannot ascertain any l e g i s l a t i v e intent. 
Even assuming that the Legislature intended to cover 
vested members i n subsection one, that reference would 
only have a p p l i c a t i o n to those terminating p r i o r to 
January 1, 1976. 

Section 97B.53 provides that those members who have 
terminated s h a l l receive a pension pursuant to §§97B.49 
or 97B.50. Section 97B.49(1) provides that the member 
s h a l l receive the larger of the benefit determined by 
that subsection or subsection f i v e . Subsection one 
computes the benefit on a percentage of the average 
annual covered wages. Subsection f i v e determines the 
benefit on a percentage of the f i v e year average covered 
wage, which i s the average for the highest f i v e consecutive 
years of service. See, §97B.41(20). 

Although i t i s questionable whether §97B.49(1) 
concerns terminated members, and §97B.49(5), by i t s 
language, only covers active members^, i t i s apparent 
from the language of §§97B.49(2) and 97B.53 that 
the terminated members receive benefits determined by 
those sections. Thus, the Legislature i s d i r e c t i n g 
you to, i n e f f e c t , i n s e r t i n those subsections the terms 
"vested member" or "ina c t i v e member" and compute a 
retirement benefit as i f such a member was active. Since 
an active member, pursuant to §97B.49(5), receives a 
benefit determined by the date of retirement, so must 
the terminated member. There i s no other i n d i c a t i o n i n 

1 "Active member" i s defined i n §97B.41(9) as one 
who has, during a calendar year, made contributions to 
the system, and has not commenced receiving a benefit, 
nor has f i l e d for a refund of accumulated contributions 
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that chapter on the computation of retirement be n e f i t s , 
and we must conclude that those computations are a p p l i 
cable to a l l who r e t i r e and receive a benefit. Of 
course, early retirement pursuant to §97B.50 w i l l 
require a further adjustment. 

The h i s t o r y of t h i s chapter, set f o r t h above, 
indicates a piecemeal process of amendment which has 
resulted i n an ambiguous and confusing system that i s 
incomplete i n i t s language. Only by further c l a r i f i 
c ation, s p e c i f i c a l l y s t a t i n g the L e g i s l a t i v e intent 
r e l a t i v e to these terminated members, can ce r t a i n t y 
be achieved. U n t i l that time a r r i v e s , some method of 
computing benefits to which these members are e n t i t l e d 
must be devised. The applicable language of the chapter, 
although somewhat unclear, leads us to the conclusion 
that members of IPERS who terminate before retirement 
pursuant to §97B.53(2), and leave t h e i r accumulated 
contributions i n the system for future retirement are 
e n t i t l e d to a benefit which i s the larger of that under 
§§97B.49(1) and 97B.49(5). The benefit under §97B.49(5) 
i s to be determined on the date of retirement--that i s , 
when the terminated member f i l e s a claim for benefits. 

Very t r u l y yours 

LMB:rep 



COUNTIES AND COUNTY OFFICERS: Incompatibility--§234.11, 
The Code 1979. The positions of Chairperson of the County 
Board of Social Welfare and County Conservator are not 
incompatible, assuming that they have no i n t e r a c t i o n . 
(Blumberg to Knuth, Jones County Attorney, 9/17/79) #79-9-14 

September 17, 1979 

Mr. Adrian Knuth 
Jones County Attorney 
212 1st Avenue West 
Cascade, Iowa 52033 
Dear Mr. Knuth: 

We have your opinion request concerning a possible 
c o n f l i c t of in t e r e s t . Under your fa c t s , the Chairperson 
of the County Board of Social Welfare i s also the County 
Conservator. The po s i t i o n of County Conservator was 
created by the Board of Supervisors to have a person 
manage the f i n a n c i a l a f f a i r s of persons who do not have 
r e l a t i v e s , friends or other persons to do so. The duties 
of the County Conservator, as set f o r t h by you, are; 

(1) Serving as "protective payee" of Social 
Security payments for residents of Jones 
County who are unable to manage t h e i r 
own f i n a n c i a l a f f a i r s . As "protective 
payee" the County Conservator receives 
the Social Security checks, endorses 
same, deposits same i n appropriate bank 
accounts and thereafter disburses the 
funds i n accordance with. need. 

(2) Service as Court appointed Conservator 
for other County residents not necessarily 
l i m i t e d to Social Security r e c i p i e n t s . 

We can fin d no statute speaking to a county conservator. 
However, pursuant to Home Rule, i t i s apparent that the 
creation of such a po s i t i o n i s not i n c o n f l i c t with any 
statute. Accordingly, we must presume that the counties 
have the power to create such a position. See Op.Att'y 
Gen. #79-4-7. * ' 
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Sections 234.9 through 234.11, The Code 1979, e s t a b l i s h 
the County Board of Social Welfare. The duties of the 
Board, as set f o r t h i n §234.11, are: 

The county board s h a l l be vested with the 
authority to d i r e c t emergency r e l i e f with 
only such powers and duties as are prescribed 
i n the laws r e l a t i n g thereto and s h a l l 
determine the a l l o c a t i o n of funds to c h i l d 
care centers pursuant to sections 237A.14 
to 237A.18. The board s h a l l act i n an 
advisory capacity on programs w i t h i n the 
j u r i s d i c t i o n of the department of s o c i a l 
services. The board s h a l l review p o l i c i e s 
and procedures of the l o c a l departments of 
s o c i a l services and make recommendations 
for changes to insure that e f f e c t i v e 
services are provided in. t h e i r . respective 
communities. The county board may also 

. make recommendations for new programs 
which i t i s believed would meet needs i n 
the community. The state department s h a l l 
e s t a b l i s h a procedure to insure that 
county board recommendations receive 
appropriate review at the l e v e l of p o l i c y 
determination. 

Although you couched your request i n terms of a c o n f l i c t 
of i n t e r e s t , we f e e l that the re a l question i s one of 
inc o m p a t i b i l i t y of o f f i c e s . A c o n f l i c t of int e r e s t may 
arise at any given point i n time and does not necessarily 
mean that one person cannot simultaneously hold two o f f i c e s . 
Because a c o n f l i c t of in t e r e s t i n your s i t u a t i o n would be 
based s o l e l y on any facts that may arise i n the future, we 
are unable to render any opinion on such a c o n f l i c t . , 

There are two leading cases on i n c o m p a t i b i l i t i e s of 
o f f i c e s . See State ex r e l . Crawford v. Anderson, 155 
Iowa 271, 136" N.W. 128 (1912) and State ex r e l . LeBuhn v. 
White, 257 Iowa 660, 133 N.W.2d 903 (1965). Pursuant to 
those cases, i n c o m p a t i b i l i t y i s determined upon a consideration 
of the duties of each with regard to the public i n t e r e s t . 
Thus, the courts look to any inconsistencies i n the functions 
of the o f f i c e s , such as one being subordinate to the other 
and subject i n some degree to i t s supervisory power or power 
of review. The courts also consider whether the o f f i c e s are 

) 
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inherently inconsistent and repugnant, or. whether the nature 
and duties of both render i t improper from consideration 
of public p o l i c y for the same person to r e t a i n both. 

The duties of the County Board of Social Welfare, 
set f o r t h i n §234.11, are general. Thus, i t i s d i f f i c u l t 
to ascertain whether an actual i n c o m p a t i b i l i t y e x i s t s . 
In Op.Att'yGen. #79-6-5, we stated that the application of 
the i n c o m p a t i b i l i t y doctrine can be invoked only when 
two o f f i c e s are involved." There we c i t e d to State v. Taylor, 
260 Iowa 634, 144 N.W.2d 289 (1967) f o r the incidents of" 
an o f f i c e . We do not believe i t i s necessary to determine 
whether the County Conservator i s an o f f i c e pursuant to 
that case, since the duties of the two o f f i c e s i n question 
do not appear to be inconsistent, repugnant or against 
public p o l i c y . Assuming, under your f a c t s , that the 
County Board of Social Welfare and the County Conservator 
have no i n t e r a c t i o n , we cannot state that an i n c o m p a t i b i l i t y 
e x i s t s . 

Very t r u l y yours, 

Larry W. Blumberg 
Assistant Attorney General 

LMB-.rcp 



CITIES AND TOWNS: COUNTIES: LIENS: Unpaid charges for sewer 
and s o l i d waste services furnished by a c i t y - §384.84, Chapters 
445 and 446, Code of Iowa 1979. A c i t y has a l i e n against real 
property thereby served for charges for sewer and s o l i d waste 
services furnished by the c i t y when such charges become d e l i n 
quent. Upon c e r t i f i c a t i o n of unpaid charges by a c i t y , the county 
auditor i s required to implement procedures leading to c o l l e c t i o n 
of such unpaid charges by the county treasurer " i n the same 
manner as taxes," including appropriate l i s t i n g to achieve c o l 
lection which may be effected by l i s t i n g i n the special assess
ment book along with other special charges against real property. 
(Peterson to Shepard, Butler County Attorney, 9/13/79) #79-9-10CL) 

Mr. Gene W. Shepard September 13, 1979 
Butler County Attorney 
Butler County Courthouse 
A l l i s o n , Iowa 50602 
Dear Mr. Shepard: 

You have requested the opinion of the Attorney General with 
regard to the l i e n established in Section 384.84 of the 1979 
Code of Iowa, as follows: 

When does this l i e n attach, (1) When not 
paid to the City, (2) When the Auditor receives 
the c e r t i f i c a t i o n , or (3) When spread upon the 
Treasurer's records for c o l l e c t i o n as taxes? 
Also, where does the Auditor post the c e r t i f i c a 
t i o n referred to? 

The l i e n referred to i s established i n the l a s t sentence of 
the f i r s t f u l l paragraph of §384.84, which paragraph, in p e r t i 
nent part, provides as follows: 

1. The governing body of a c i t y u t i l i t y . . . 
c i t y enterprise, . . . may establish, impose, ad
just, and provide for the c o l l e c t i o n of rates to 
produce gross revenues at least s u f f i c i e n t to pay 
the expenses of operation and maintenance of the 
c i t y u n t i l i t y . . . c i t y enterprise, . . . 
Rates must be established by ordinance of the 
council or by resolution of the trustees, published 
i n the same manner as an ordinance. A l l rates or 
charges for the services of sewer systems, sewage 
treatment, s o l i d waste c o l l e c t i o n , s o l i d waste 
disposal, or any of these, i f not paid as provided 
by ordinance of council, or resolution of trustees, 
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sh a l l constitute a l i e n upon the premises 
served by any of these services and may be 
c e r t i f i e d to the county auditor" and collected 
i n the "same manner as taxes. [Emphasis supplied) 

Section 384.24 defines " c i t y enterprise" as including " f . 
s o l i d waste collections sytems and disposal systems." As used 
in the City Code of Iowa (including chapter 384) , " c i t y u t i l i t y " 
means a l l or part of a waterworks, gasworks, sanitary sewage 
system, e l e c t r i c l i g h t and power plant and system, or heating 
plant, any of which are owned by a c i t y . §362.2(22). 

A " l i e n " has been defined as a charge or security or encum
brance upon property for payment of some debt, obligation or duty. 
Black's Law Dictionary 10 72, 4th ed., and cases c i t e d . 

In considering any l e g i s l a t i v e enactment, what the statute 
says i s the interpretation that must be given to i t . Simmons 
Warehouse Co. v. Board of Review of Sioux City> 1940, 229 Iowa 
191, 294 N.W. 286. Only i f there are ambiguities must other 
considerations such as l e g i s l a t i v e intent expressed i n considera
tion of the b i l l before enactment be considered. Jones v. Thomp
son, 1949, 240 Iowa 1024, 38 N.W.2d 672; M i l l e r O i l Co. v. Abraham-
son, 1961, 252 Iowa 1058, 109 N.W.2d 610. 

Here the le g i s l a t u r e has c l e a r l y and unambiguiously provided 
in §384.84 that rates or charges not paid as provided by ordinance 
or resolution s h a l l constitute a l i e n on the premises served. We 
therefore conclude that the l i e n arises when the charge i s not paid 
as provided by ordinance. The l i e n may thus predate c e r t i f i c a t i o n 
to the Auditor or the posting of the c e r t i f i c a t i o n by the Auditor. 
So construed, the statute authorizes a "secret l i e n . " We believe 
that the statute i s constitutional as construed. 

The le g i s l a t u r e has undoubted authority to specify the c i r 
cumstances under which a l i e n w i l l come into existence. 51 Am.Jur.2d, 
Liens §7, at page 148, c i t i n g Phlipo's Estate v. Mercantile National 
Bank, 123 Ind. App. 332, 111 N.E. 93; Putt v. Marion A i r Condition
ing Sales, Inc., 159 Ohio St. 290; 112 N.E.2d 32, See also Re. 
Frentress' Estate, 249 Iowa 783, 89 N.W.2d 367. 

In McQuillin, Municipal Corporations (3rd Ed.), Vol. 11 at 
page 230, i t i s stated that "The municipality may f i x fees, rents, 
charges and rates for making connections with and for using i t s 
sewers and drains . . . and may, by law, have a l i e n upon the 
property therefor . . . Generally speaking, sewer charges are 
l a i d against the property as to which the sewer i s accessible 
or useful, without regard to ownership." 
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In Dunbar v. City of New York, 1920, 251 U.S. 516, 67L.Ed. 
384, 40 S.Ct. 250, the owner of a building leased i t to a tenant 
who was subsequently adjudged bankrupt at which time i t owed the 
City for water. The purchaser of the real property from the 
bankrupt brought action to cancel the water charge as a l i e n on 
the re a l property and to enjoin the enforcement of the l i e n on 
the grounds that the l i e n and charges deprived the owner of pro
perty without due process of law. The Court held that the imposi
tion of a l i e n under charter provisions operative when the lease 
was made did not deprive the owner of property without due process 
of law. 

The court stated at page 518 of U.S. Reports that: 

. . . in the water charge i n controversy, i t 
was imposed and made a l i e n on p l a i n t i f f ' s 
property by the charter of the c i t y and there
fore . . . the consent of the p l a i n t i f f could 
be implied, and any other conclusion would have 
been impossible. A c i t y without water would 
be a desolate place and i f p l a i n t i f f ' s pro
perty was i n such sit u a t i o n i t would partake 
of the desolation. And as a supply of water 
i s necessary i t i s only an ordinary and legal 
extension of government to provide means for 
i t s compulsory compensation. 

Provident I n s t i t u t i o n for Savings v. Mayor & Alderman of 
Jersey~City, 113 U.S. 506, 28 L.Ed. 1102, 5 S.Ct. 612, involved 
an act of the leg i s l a t u r e which made water rents a charge upon 
lands i n a municipality with a l i e n p rior to a l l encumbrances 
in the same manner as taxes and assessments, giving them p r i o r i t y 
over mortgages on such lands made after passage of the act, whether 
the water was introduced on the l o t mortgaged before or after 
the giving of the mortgage. The court found the act not v i o l a t i v e 
of due process, suggesting that such liens may have p r i o r i t y 
over mortgages i n existence when the act was passed. See also 
Loring v. Comm. of Public Works, 264 Mass. 460, 163 N.!T~8T; 
and Bucyrus v. Sears, 34 Ohio App. 450, 171 N.E. 256. 

Federal courts have also considered whether the f i l i n g of 
liens or attachments against re a l property without notice are 
v i o l a t i v e of the due process requirements of the Fourteenth 
Amendment to the U. S. Constitution. In Spielman-Fond, Inc. v. 
Hanson's, Inc., 379 Fed. Supp. 997 (D. A r i z . 1973) (l -judge c t . ) , 
aff'd. 417 U.S. 901, 94 S.Ct. 2596, 41 L.Ed.2d 208 (1974), 
the court held that an Arizona statute permitting the f i l i n g of 
a mechanic's l i e n against re a l estate without prior notice or 
hearing was not v i o l a t i v e of constitutional due process require
ments since such f i l i n g only affects a l i e n a b i l i t y and not 
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possession of the r e a l estate. See also In the Matter of North
west Homes of Chehalis, Inc., et a l . v. Weyerhaeuser Company, 
526 Fed.2d 505 (9 C i r . 1975}, cert. den. 425 U.S. 907, 96 S.Ct. 
1501, 47 L.Ed.2d 758 (1976), for a similar holding with respect 
to an attachment of real property as security for any judgment 
the P l a i n t i f f might recover on s u i t for goods sold and delivered. 

In Patton on T i t l e s (2nd Ed.) at page 617, i t i s stated: 

. . . matters i n pais which may constitute encum
brances upon rea l property are items as to which there 
i s nothing to charge a purchaser with notice, but 
as to which nevertheless he must as his p e r i l take 
knowledge. Most prominent among these i s the l i e n 
for labor or material of which, i n most states, no 
record need be made and no notice need be given 
other than that provided.by the improvements them
selves for a period of t h i r t y to ninety days from 
the time the l a s t item i s furnished. In some states 
t h i s i s true even though none i s f i l e d t i l l long 
a f t e r the expiration of said periods so that the 
f a i l u r e of a claimant to f i l e his statement within 
the prescribed period merely causes him to lose his 
p r i o r i t y over a purchaser or encumbrance whose 
rights accrue subsequent to the- time when the state
ment i s directed to be f i l e d and who has no actual 
notice of the claim. 

C i t i n g Wood v. Ha l l , 194 Iowa 50, 188 N.W. 888; Lee v. Hoyt, 101 
Iowa, 70 N.W. 95; Noe v. Temple, 12 Iowa 276. 

The Iowa Supreme Court, construing Iowa law with respect to 
mechanics li e n s (now c o d i f i e d as Chapter 572, Code 1979) i n Mary
land Casualty Company v. Pes Moines City Evangelization Union et a 
184 Iowa 246, 167 N.W. 695, stated at page 252 of the Iowa Reports 

Taking a l l these provisions together, i t w i l l be 
seen that the contractor or subcontractor contributing 
to the building or improvement has a l i e n for his pay
ment from the instant the labor i s performed or the 
material furnished, although there be nothing yet 
placed upon or f i l e d of record. The provisions which 
follow, with reference to the f i l i n g of a proper 
statement and the giving of notice, are not essential 
to the creation or existence of the l i e n , as between 
the subcontractor, contractor and owner. Section 
3092 (now §§572.9 and 572.18) expressly provides that 
the f a i l u r e to f i l e the statement for a l i e n s h a l l not 
operate to defeat i t , except i n the interest of 'pur
chasers or encumbrances i n good f a i t h , without notice 1 
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whose rights accrued after the expiration of 
the prescribed period for f i l i n g . Section 30 94 
(now §572.10, Code 1979) i s c l e a r l y intended to con
tinue the subcontractor's right to a l i e n without 
f i l i n g a statement beyond the 30 (now 60) days 
l i m i t s , and at the same time provide protection of 
the property owner, who might otherwise, i n the ab
sence of notice, be unable to make f i n a l settlement 
with the p r i n c i p a l contractor without r i s k of loss. 

Section 384.84 i s s i l e n t as to the duration and any p r i o r i t y 
of l i e n s established thereunder and questions r e l a t i n g thereto 
are beyond the scope of your question and this opinion. 

The l i e n established under §384.84 may be enforced by c e r t i 
fying same to the county auditor for c o l l e c t i o n " i n the same 
manner as taxes". The phrase " i n the same manner" has a well-
understood meaning i n l e g i s l a t i o n , and that meaning i s not one 
of r e s t r i c t i o n or l i m i t a t i o n , but of procedure. It means by 
similar proceedings, so far as such proceedings are applicable 
to the subject matter. Wilders S.S. Co. v. Low, 112 F. 161, 
50 C C A . 473; LaMonica v. Krauss, 76 N.Y.S.2d 520, 191 Mrsc. 
589; V i c u l i n v. Department of C i v i l Service, 192 N.W.2d 449, 
386 Mich. 375. The phrase i s applicable not to substance; but 
only to procedure, and i t i s the equivalent of "by similar pro
ceedings, so far as applicable to the subject matter". Com, v. 
Hildebrand, 11 A. 2d 688, 138 PaSuper., 304. 

The statute thus impliedly requires the county auditor, 
with respect to the delinquent charges thus c e r t i f i e d , to perform 
the normal procedural functions of that o f f i c e i n the c o l l e c t i o n 
of taxes without any s p e c i f i c guidance or direction as to the 
par t i c u l a r manner of entering same i n the county records. 

The Polk County Auditor advises that the charges thus 
c e r t i f i e d are l i s t e d i n the special assessment book required 
by §4 45.11 to be kept by his o f f i c e . Similar charges incident 
to weed control and sidewalk snow removal, as well as the usual 
special assessment lev i e s , are also entered i n the Polk County 
special assessment book and the special assessment tax l i s t pre
pared therefrom i s delivered to the county treasurer. Unpaid 
special assessments from the p r i o r year are entered by the 
treasurer on the current general tax l i s t against the real property 
affected and are collected by tax sale conducted by the county 
treasurer, thereby f u l l y implementing §384.84 with respect to 
unpaid charges for sewer and s o l i d waste services. Though other 
means of posting such unpaid charges doubtless could be devised 
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(e.g., creation of a special book or l i s t therefor) which would 
also lead to the c o l l e c t i o n thereof " i n the same manner as taxes", 
l i s t i n g such charges i n the auditor's special assessment book 
along with other special charges against the re a l property would 
seem to be a reasonable and proper means of implementing §384.84 
according to i t s requirements. Notice of the unpaid charges thus 
would be readily available to abstracters and others with an 
interest i n t i t l e to affected r e a l estate and, i f not paid, 
the charges could be collected by sale pursuant to Chapters 
445 and 446 of the Code. 

Sincerely, 

CEP/bje 



FUNERAL DIRECTORS, SALE OF LIFE INSURANCE: Under Chapters 156, 147, 
258A, The Code 1979, i t i s not a ground for license revocation when 
funeral homes market l i f e insurance p o l i c i e s issued by an insurance 
company licensed to do business i n Iowa, so long as no commission or 
gratuity i s paid by the funeral d i r e c t o r . Commissions paid by the 
issuing insurance company from premiums are not prohibited by 
section 156.12, The Code 1979,since the funeral director i s not 
involved i n the payment. (Lindebak to Pawlewski, Commissioner, State 
Department of Health, 9/13/79) #79-9-9CL^ 

September 13, 1979 

Norman L. Pawlewski 
Commissioner of Public Health 
Department of Health 
L O C A L 
Dear Mr. Pawlewski: 
Your question to the Attorney General's o f f i c e was whether the 
marketing of l i f e insurance under ce r t a i n circumstances by a 
funeral home constitutes grounds for the revocation of the funeral 
director's l i c e n s e . 
In answering your question, the assumption was made that the s e l l e r s 
were licensed agents; that the p o l i c y was issued by an insurance 
company licensed to transact business i n Iowa; the p o l i c y would be 
sold by the funeral d i r e c t o r , another employee of the funeral home 
or by an independent insurance agent; the p o l i c y would be sold both 
at the funeral home and by s o l i c i t a t i o n ; a pre-need arrangement 
would be agreed upon i n order to determine how much insurance should 
be purchased; the buyer would be the owner of the p o l i c y ; the 
funeral home would be the primary beneficiary, and another i n d i v i d u a l 
would be the secondary beneficiary; the buyer could change benefi
c i a r i e s at any time; the salesman would receive a commission from 
the f i r s t year's premium. 
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The s e l l i n g or issuing of b u r i a l contracts i n a n t i c i p a t i o n of a 
person's death i s a ground f o r the revocation of a funeral 
director's license under §156.9(3), The Code 1979. That p r o h i b i 
t i o n , however, does not apply to contracts "made i n conjunction 
with the sale of any l i f e insurance p o l i c y issued by a l i f e 
insurance company licensed to transact business i n Iowa." 
I t i s therefore the clear language of the statute that funeral 
di r e c t o r s be allowed to s e l l l i f e insurance i f the p o l i c y i s 
issued by an Iowa company. 
Section 156.9(4), The Code 1979, provides that a license may be 
revoked f o r "[a]ny of the applicable grounds.for revocation or 
suspension of a license provided i n Chapters 147 and 258A." 
Neither Chapter 147 nor Chapter 158A, The Code 1979, nor the rules 
promulgated thereunder,can be read to pro h i b i t the s e l l i n g of l i f e 
insurance by funeral d i r e c t o r s . 
Chapter 147, The Code 1979, which provides regulations for the 
practice of professions, enumerates grounds for the revocation of 
professional licenses: 

147.55 Grounds. A l i c e n s e to practice a profession 
s h a l l be revoked or suspended when the license i s 
g u i l t y of any of the following acts or offenses.-

Fraud i n procuring a lice n s e . 
Professional incompetency. 
Knowingly making misleading, deceptive, 
untrue or fraudulent representations i n 
the p r a c t i c e of a profession or engaging 
i n unethical conduct or practice harmful 
or detrimental to the public. Proof of 
actual i n j u r y need not be established. 
Habitual i n t o x i c a t i o n or addiction to the 
use of drugs. 
Conviction of a felony r e l a t e d to the 
profession or occupation of the licensee 
or the conviction of any felony that would 
a f f e c t h i s or her a b i l i t y to practice w i t h i n 
a profession. A copy of the record of 
conviction or plea of g u i l t y s h a l l be 
conclusive evidence. 
Fraud i n representations as to s k i l l or a b i l i t y . 
Use of untruthful or improbable statements i n 
advertisements. 
W i l l f u l or repeated v i o l a t i o n s of t h i s Act.* 
Chapter 258A probably intended (footnote i n o r i g i n a l ) . 

Chapter 258A, The Code 1979, provides almost i d e n t i c a l grounds and 
provides authority f or ad d i t i o n a l grounds to be promulgated as rules . \ 

1. 
2 
3, 

4. 
5. 

6. 
7, 
8 
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Section 156.12, however, p r o h i b i t s a funeral director from paying 
a commission to anyone for s o l i c i t i n g business for his home. The 
section also prohibits anyone from receiving a commission from a 
funeral d i r e c t o r for s o l i c i t a t i o n a c t i v i t y : 

Every funeral director or any person acting i n 
t h e i r behalf, who pays or causes to be paid any 
money or any other thing of value as a commission 
or g r a t u i t y for the securing of business for such 
funeral d i r e c t o r , and every person who accepts or 
offer s to accept any money or other things as a 
commission or gra t u i t y from a funeral director i n 
order to secure business for him or her s h a l l be 
deemed g u i l t y of a simple misdemeanor. This section 
s h a l l not be construed as p r o h i b i t i n g any person, 
firm, cooperative b u r i a l association or corporation, 
subject to the provisions of t h i s chapter, from 
using legitimate and honest advertising. 

The Iowa Supreme Court interpreted t h i s section i n Cedar Memorial 
Park Cemetery Association v. Personnel Association, Inc., 178 N.W. 
2d 343(Iowa 1970). The court held that the section prohibited the 
funeral director from "paying anything of value for the securing 
of business i n a l l cases without exception." Id. at 350. [Emphasis 
i n o r i g i n a l ] . "Section 156.9 (.4) {now (3) J must be construed i n 
l i g h t of t h i s p r o h i b i t i o n . I t permits the sale of pre-need contracts 
under the conditions there stated, but not i n v i o l a t i o n of section 
156.12".Id. 
The Iowa Supreme Court gave a s t r i c t construction of the phrase 
"securing of business." An insurance p o l i c y making the funeral 
home the primary beneficiary would have the effect of securing 
business for the home, since there w i l l be f i n a n c i a l benefit, to the 
family of the buyer to take business to that home where insurance 
benefits w i l l cover the cost of the funeral. Although the buyer 
may change the beneficiary, i n most cases that would not be expected 
to happen. 
Chapter 147 and Chapter 258A, the rules promulgated under Chapter 258A, 
provide ground for revocation only i n cases of a felony r e l a t e d to 
the profession. In addition, neither Chapters 147 or 258A r e f e r to 
a v i o l a t i o n of any provision of Chapter 156 as grounds to revoke the 
license. 
Chapter 147.55(3) provides for the revocation of a lice n s e for 
"engaging i n unethical conduct or practice harmful or detrimental 
to the pu b l i c . " The issue i s thereby raised whether a v i o l a t i o n of 
the s o l i c i t a t i o n law, section 156.12, can be deemed to be unethical 
conduct prohibited by Chapter 147,55(3), Chapter 258A.10C3) and 
I.A..C. 470--147.212(1) (c) . 
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Section 156.12 does not intend to pr o h i b i t the funeral 
director from a c t i v e l y seeking business. No p r o h i b i t i o n against 
s o l i c i t a t i o n of business, per se, can be found. What i s pro
h i b i t e d by section 156.12 i s the payment of a commission or 
gra t u i t y by a funeral d i r e c t o r f o r the securing of business. By 
p r o h i b i t i n g thereceipt or payment of commissions for the s o l i c i t a t i o n 
of business, the l e g i s l a t u r e has put the mortuarial science pro
fession on notice that commissions for s o l i c i t a t i o n have no proper 
place i n the profession. The l e g i s l a t u r e has gone so f a r as to 
provide c r i m i n a l penalties f or the a c t i v i t y . From that, a persuasive 
argument can be made that such commissions are the type of unethical 
conduct to which sections 147 J>5 and 258A,10 re f e r . 
I t remains to be discussed whether the receipt of insurance commis
sions are prohibited under section 156.12. That section p r o h i b i t s 
the funeral d i r e c t o r from paying a commission or g r a t u i t y to anyone 
who secures business for him. I t also prohibits anyone from accepting 
a g r a t u i t y or commission from the funeral d i r e c t o r . I t i s the 
customary pr a c t i c e of l i f e insurance salespersons to receive a com
mission from premiums paid to the company and that was the s i t u a t i o n 
posed i n the question to the Attorney General-. Since that i s the 
case, no money i s being paid by the funeral d i r e c t o r , nor are 
commissions being paid from monies to which the funeral d i r e c t o r 
would be otherwise e n t i t l e d . Since the commissions received from 
insurance companies for the sale of th e i r p o l i c i e s do not come under 
the p r o h i b i t i o n found i n section 156.12, the receipt of such 
commissions i s not unethical conduct prohibited by sections 147.55(3 , 
258A.10C3) and I.A.C. 470--147.212(1) (c). The conclusion i s thus 
reached that the reca.pt of commissions paid by an insurance company 
to the funeral d i r e c t o r or his employees does not constitute suf
f i c i e n t ground for the revocation of the funeral director's or 
embalmer's license to practice mortuary science. 

Sincerely, 

JAYNE M. LINDEBAK 
Assistant Attorney General 

LML:crh 
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STATE OFFICERS AND DEPARTMENTS. Natural Resources Council. 
1909 Session, 33rd G.A., Ch. 266, Chapter 455A, Code of Iowa 
1979; Section 109.15, Code of Iowa 1979; 580 I.A.C. 
§§5.3(455A), 7.2(109). 1909 act which gives the c i t y of 
Emmetsburg c e r t a i n powers over Five Island Lake does not 
exempt the c i t y from compliance with Natural Resources 
Council regulations. (Ovrom to Wertepny, Deputy Director, 
Iowa Natural Resources Council, 9/12/79) #79-9-70-) 

September 12, 1979 

Mr. Alan D. Wertepny, Deputy Director 
Iowa Natural Resources Council 
Wallace B u i l d i n g 
L O C A L 
Dear Mr. Wertepny: 

You requested our opinion concerning the following 
question: 

What i s the effect of Chapter 455A, Code 
of Iowa, which places the waters of Iowa 
under the j u r i s d i c t i o n of the Iowa Natural 
Resources Council and subject to i t s 
regulations, on a 1909 L e g i s l a t i v e act 
which gave the c i t y of Emmetsburg j u r i s 
d i c t i o n over, and power to make improve
ments on, a lake i n the c i t y ? 

The 1909 act, a copy of which i s attached, was passed 
by the 33rd. General Assembly, Chapter 266, House F i l e 
No. 7, and i s c a l l e d "Preservation and Improvement of 
Medium Lake". The act dedicates Medium Lake (now known 
as Five Island Lake) to the use of the people of the 
state for use as a park. I t includes the lake under 
the j u r i s d i c t i o n of the c i t y of Emmetsburg "as i f the 
[lake] were a part of the s t r e e t s , p u b l i c grounds and 
parks of said c i t y , " and authorizes the c i t y to deepen 
and dredge and make improvements on the lake. 1909 Session, 
33rd. G.A., Ch. 266, §§ 2, 3. The act was never put into 
the Code of Iowa. 

In 1949 the Legislature enacted Chapter 455A, which 
puts the p u b l i c and private waters of the state under the 
j u r i s d i c t i o n of the Iowa Natural Resources Council. 
Section 455A.18, Code of Iowa 1979. The co u n c i l , under 
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Chapter 455A, has promulgated rules requiring council 
approval for operation and maintenance of dams and 
impounding structures. See 580 I.A.C. §5.3 (455A). 
The same 1949 act also amended Code Section 109.15 to 
require w r i t t e n approval of the Natural Resources 
Council before the owner of a dam a l t e r s i t to lower 
the water l e v e l . 580 I.A.C. §7.2(109), Iowa Administrative 
Code, governs temporary lowering of a water l e v e l . 

The c i t y of Emmetsburg now wants to make improvements 
on Five Island Lake which would involve deepening and 
dredging or temporarily lowering the water l e v e l of the 
lake. The Emmetsburg c i t y attorney has asked the 
Natural Resources Council whether the c i t y can proceed 
to do so under the authority granted i t i n the 1909 act 
without complying with Chapter 455A, Section 109.15, Code 
of Iowa, and 580 I.A.C. §§5.3 (455A) and 7.2(109). 

The goals of Chapter 455A are flood c o n t r o l , orderly 
development, wise use and conservation of water resources. 
Section 455A.2, Code of Iowa 1979. * To achieve these 
goals the powers of the state are vested i n the Iowa 
Natural Resources Council, which has "the duty and authority , 
to e s t a b l i s h and enforce a comprehensive state-wide plan 
for the c o n t r o l , u t i l i z a t i o n and protection of the surface 
and ground-water resources of the state". Section 455A.2. 
Water occurring i n any basin or watercourse (which includes 
lakes) i s declared to be "public waters and pub l i c wealth 
of the people of the state of Iowa and subject to use i n 
accordance with the provisions of t h i s chapter. . ." 
Section 455A.2, Code of Iowa 1979. Lakes i n c i t y parks 
are not exempted from the provisions of Chapter 455A and 
are therefore subject to use i n accordance with the 
provisions of that statute and regulations promulgated 
thereunder. 

There are two basic provisions of the 1909 act which 
must be examined against the 1949 l e g i s l a t i o n ( c o d i f i e d 
i n Chapter 455A and Section 109.15, Code of Iowa) to 
determine what e f f e c t , i f any, the l a t e r l e g i s l a t i o n has 
upon the e a r l i e r . 

The f i r s t of these gives j u r i s d i c t i o n over the lake 
to the c i t y of Emmetsburg as i f i t were "a part of the 
str e e t s , public grounds and parks of said c i t y . " 1909 
Session, 33rd. G.A., Ch. 266, §2. On the other hand, 

) 
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Chapter 455A gives the Natural Resources Council j u r i s 
d i c t i o n over the public and private waters of the state 
necessary to carry out the provisions of that chapter. 
Section 455A.18, Code of Iowa 1979. There i s no 
inconsistency between the j u r i s d i c t i o n a l provisions of 
the 1909 act and Chapter 455A. The 1909 act gives 
Emmetsburg j u r i s d i c t i o n over the lake as i f . i t were a 
part of the parks of the c i t y . Chapter 455A gives the 
Natural Resources Council j u r i s d i c t i o n over a l l waters 
of the state necessary to carry out the provisions of 
Chapter 455A. Since lakes i n c i t y parks do f a l l under 
the j u r i s d i c t i o n of the Iowa Natural Resources Council 
under Chapter 455A, the lake which i s under the j u r i s 
d i c t i o n of Emmetsburg as i f i t were a c i t y park should 
also be under the j u r i s d i c t i o n of the Natural Resources 
Council. 

The second question i s whether Section 3 of the 1909 
act i s inconsistent with the 1949 l e g i s l a t i o n . Section 3 
of the 1909 act authorizes the c i t y of Emmetsburg to 
make improvements and to deepen and dredge Five Island 
Lake. At issue i s whether t h i s provision allows the c i t y 
to make improvements or to deepen and dredge without 
obtaining approval of the Natural Resources Council as 
required i n Section 109.15, Code of Iowa 1979, and 580 
I.A.C. §§5.3(455A) and 7.2(109). 

When construing two statutes dealing with the same 
subject matter, the general r u l e i s that i f by any f a i r 
and reasonable construction they can be reconciled,both 
s h a l l stand. Board of Trustees of Farmers Drainage D i s t r i c t 
v. Iowa Natura 1 Resources 'Courici 1~ 247 Iowa 1244, 1251, 
78 N.W.2d 798 (1956) (Statute authorizing drainage d i s t r i c t 
to make repairs on a drainage d i t c h not i n c o n f l i c t with 
Chapter 455A, so that both could stand.) In l i g h t of 
t h i s p o l i c y , we think that a f a i r and reasonable construction 
of these two acts shows them to be consistent. Several 
reasons support t h i s conclusion. 

F i r s t , the 1909 act makes i t clear that the lake i s 
property of the state and dedicated to the public for use 
as a park and recreation ground. 1909 Session, 33rd. G.A., 
Ch. 266, §1. The power granted to the c i t y to make 
improvements and to deepen and dredge therefore does not 
make the c i t y the owner of Five Island Lake, but merely 
c l a r i f i e s that the c i t y can make improvements on i t . I t 
i s u n l i k e l y that the Legislature, merely by putting the lake 

http://if.it
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under c i t y management, intended to make Five Island Lake 
exempt from any l a t e r enacted laws applicable to deepening 
and dredging on a l l Iowa lakes. 

Second, nothing i n the purpose of the 1909 act i n d i 
cates that Five Island Lake i s exempt from Iowa Natural 
Resources Council regulations. The 1909 act was passed 
long before Iowa adopted a home ru l e amendment to i t s 
c o n s t i t u t i o n . At that time an Iowa c i t y was able to 
perform an act only i f the Legislature had expressly 
granted i t the power to do so or i f the authority were 
c l e a r l y implied i n state law. Scheidler, Imp1 eirientation 
of C o n s t i t u t i o n a l Home Rule i n Iowa, 22 Drake L. Rev. 
294, 295-96 (1973). The purpose of the 1909 act therefore 
was apparently to give the c i t y of Emmetsburg power, which 
i t otherwise would not have had, to spend money to make 
improvements on Five Island Lake and to manage the lake 
as a public park. Requiring compliance with Iowa Natural 
Resources Council regulations i s not inconsistent with t h i s 
purpose. The c i t y would s t i l l have the power to spend 
money to improve the lake and to manage i t as a public 
park; and, as any other c i t y which makes improvements on a 
park, i t should comply with the regulations of the Iowa 
Natural Resources Council. 

Last, the terms of the 1909 act i t s e l f i n dicate that 
the Legislature did not intend that Five Island Lake be 
exempt from the state's general conservation laws. Section 3 
of the 1909 act states: "Nothing herein contained s h a l l 
be construed as excepting said lake from the operation of 
the general f i s h and game laws of the state". At the time 
the act was passed the Natural Resources Council had not 
been created, so of course the Legislature could not have 
expressly made the lake subject to council regulation. 
However, the pro v i s i o n quoted above does strongly indicate 
that the Legis l a t u r e , when i t gave Emmetsburg power to 
make improvements on the lake, did not intend to exempt 
i t from other laws dealing with watercourses. 

In conclusion, we f i n d that the j u r i s d i c t i o n a l provisions 
of the 1909 act and the 1949 l e g i s l a t i o n are not i n c o n f l i c t . 
S i m i l a r l y , a f a i r and reasonable construction of the other 
provisions of the two acts shows them to be consistent with 
each other. That i s , the c i t y can make improvements or 
deepen and dredge the lake under the authority granted i t 
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i n the 1909 act. However, before doing so i t must obtain 
approval of the Iowa Natural Resources Council as required 
i n the 1949 l e g i s l a t i o n and council regulations. 

Very t r u l y yours, 

E l i z a Ovrom 
Assistant Attorney General 

E0:rcp 



SCHOOLS: Experimental Laboratory/ Schools: 
Fourteenth Amendment to Constitution of United States, § 2 U.S.C. § 
2000d, §265.4 , The Code 1979 , Chapter 273, The Code 1979. 1)- Past 
admissions p o l i c y of Malcolm Price Laboratory School of the University 
of Northern Iowa, wherein only Black students from Waterloo are ad
mitted for up to 100 seats i n the school raises a serious question of 
equal protection and might be found to v i o l a t e T i t l e VI of the C i v i l 
Rights Act of 1964, 42 U.S.C. § 2000d, but could also be sustained 
depending on standard of review applied and whether less race-con
scious a l t e r n a t i v e s are available to accomplish program goals. Given 
the prospect of l e g a l challenge, state agencies are generally advised 
to avoid admissions or other benefit programs i n which race i s an ex
c l u s i v e c r i t e r i a unless the a c t i v i t i e s are designed to remedy the 
ef f e c t s of i d e n t i f i a b l e past d i s c r i m i n a t i o n . Even i f a l e g a l v i o l a 
t i o n has occurred, i t i s doubted that a court of equity would order 
a r a d i c a l retrospective remedy. 2) A p o l i c y of admitting a l l c h i l 
dren of a family once one c h i l d has been admitted i s not unlawful. 
3) The admissions program at Malcolm Pric e Laboratory School does 
not appear to discriminate unlawfully against the handicapped. 
(Appel to Lind, State Representative, 9/5/79) #79-9-4C-L-3 

September 5, 1979 

The Honorable Thomas A. Lind 
State Representative 
111 Frederic Avenue 
Waterloo, Iowa 50701 
Dear Representative Lind: 

You have requested an opinion of the Attorney General as 
to the l e g a l i t y of the p o l i c i e s u t i l i z e d i n admitting students 
to the Malcolm P r i c e Laboratory School of the University of 
Northern Iowa, Cedar F a l l s (hereinafter referred to as Pri c e Lab 
School). S p e c i f i c a l l y , you have requested an opinion on the 
following questions i n l i g h t of the United States Supreme Court 
decision of Regents of the University of C a l i f o r n i a v. Bakke, 
438 U.S. 265 , 98 S.Ct. 2733 , 57 L.Ed. 7 5 0 ( 1 9 7 8 ) . 

(1) Is Pri c e Lab School's admission 
p o l i c y of admitting up to 100 Black 
students from Waterloo i l l e g a l ? 
(2) Is Pri c e Lab School's admission 
p o l i c y of allowing a l l c h i l d r e n of 
a family to attend the school once 
one of the s i b l i n g s has been admitted 
i l l e g a l ? 
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(3) Does P r i c e Lab School's admission 
p o l i c y discriminate against a b i l i t y -
handicapped children? 

A b r i e f f a c t u a l background i s necessary to place your questions 
i n the appropriate context. 

P r i c e Lab School i s a f f i l i a t e d with the Un i v e r s i t y of 
Northern Iowa and i s located on the i n s t i t u t i o n ' s campus i n Cedar 
F a l l s . I t i s operated by the University's Department of Teaching 
and i s f u l l y accredited. Enrollment p o l i c i e s at P r i c e Lab School 
provide a m u l t i - c u l t u r a l student body of approximately 740 elemen
tary and secondary students drawn from the Waterloo-Cedar F a l l s 
metropolitan area. Hence, a cross-section of the area population 
i s achieved consisting of representatives from urban and r u r a l 
areas and minority groups. Provisions are also made for the ad
mission of handicapped children. 

The Pri c e Lab School concept was i n i t i a t e d . b y U n i v e r s i t y 
o f f i c i a l s i n 1968 i n d i r e c t response to the recognized need to 
expose teaching degree candidates to a broad range of p u p i l s . As 
a r e s u l t , a program emerged which has contributed s i g n i f i c a n t l y to 
the University's teacher education program. 

Student teachers and f a c u l t y are allowed to conduct experi
mentation with content methods and i n s t r u c t i o n materials. More
over, the school provides a m u l t i - c u l t u r a l environment on the 
University campus where education students can gain d i r e c t 
experience i n an integrated school. Hence, the stated goals of 
the program are f i r s t , to produce teachers who can e f f e c t i v e l y 
cope with the problems of teaching minority and disadvantaged 
children and second, to provide a s e t t i n g from which to analyze 
one of the c r i t i c a l educational problems of our day--race r e l a t i o n s . 

Most of the students at P r i c e Lab School attend pursuant 
to a contract with Cedar F a l l s P ublic Schools. This contract 
establishes two geographic "zones", "basic" and "buffer", which 
o u t l i n e the main attendance areas w i t h i n the c i t y l i m i t s . The 
"basic attendance zone" consists of the geographic area d i r e c t l y 
surrounding P r i c e Lab School. Children who reside w i t h i n t h i s 
area are given f i r s t consideration f o r admission. 

The geographic area adjacent to the designated "basic 
attendance zone", i s the "buffer attendance zone". Children 
r e s i d i n g i n t h i s area may also apply for admission to the school 
and are admitted on a " f i r s t come, f i r s t served" basis as space 
permits. 

The goal of the zoning mechanism i s to obtain a v a l i d cross-
section of the' community. Therefore, the physical outline of the 
zones i s drawn to include the greatest degree of p u p i l d i v e r s i t y . 
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The r e s u l t has been the creation of a student body consisting of 
children from high, middle, and low income f a m i l i e s , whose parents 
are, i n t e r a l i a , professionals, laborers, farmers and welfare 
r e c i p i e n t s . 

The Cedar F a l l s contract serves to supply children from 
families of varying socio-economic backgrounds, including rep
resentatives from East Asian, American Indian, Iranian, Vietnamese 
and Hispanic groups. However, the contract y i e l d s no Black students. 
Therefore, i n 1969, Price Lab School o f f i c i a l s constracted with the 
Waterloo School D i s t r i c t to admit up to 100 Black students each 
year i n order to achieve a f u l l r a c i a l mix. 

A s e l e c t i o n committee, composed of Black c i t i z e n s from 
Waterloo and representatives from various Waterloo schools, 
selected the pupils for admission, with the presence of a s i b l i n g 
already enrolled i n the school considered one factor i n the selec
t i o n process. However, only Black students were considered for 
admission. 

In June of 1978, the Waterloo Board of Education voted to 
phase out the P r i c e Lab School contingent and to permit only those 
Black students enrolled for the 1978-1979 academic year and t h e i r 
younger s i b l i n g s to continue t h e i r elementary and secondary educa
t i o n at Price Lab School. No other new pupils are allowed to 
e n r o l l as of that date. 

Section 265.4, The Code 1979, provides that "the state 
Board of Regents and the board of directors of any school d i s t r i c t 
i n the State of Iowa may enter into contracts for the laboratory 
schools to f u r n i s h i n s t r u c t i o n to pupils of such school d i s t r i c t 
. . .". The section c l e a r l y authorizes the Board of Regents, and 
through them the P r i c e Lab School, to make contracts for students 
with "any school d i s t r i c t i n the state of Iowa". I t does not say 
they must draw a l l of t h e i r students from one d i s t r i c t . Section 
265.4 authorizes the appropriate o f f i c i a l s to enter into contracts 
"with any school d i s t r i c t " , and hence, with any number of d i s t r i c t s 
desired. This would also authorize them to contract with a 
p a r t i c u l a r d i s t r i c t f o r the operation of a p a r t i c u l a r program and 
allow them to use any otherwise lawful method deemed appropriate 
for s e l e c t i n g students from the d i s t r i c t . Therefore, the mere 
fact that P r i c e Lab School o f f i c i a l s contracted with the Waterloo 
Board of Education to admit students into the program, would not, 
standing alone, i n v a l i d a t e the admissions program. Once offered, 
however, public education must be dispersed w i t h i n applicable con
s t i t u t i o n a l and federal statutory l i m i t s . 

I I . 
While the action of the Waterloo School Board i n phasing 

out the program s i g n i f i c a n t l y a l t e r s the present s i t u a t i o n , your 
opinion request asks whether the past p o l i c y of se t t i n g aside 100 
places s o l e l y for Black students i s unlawful. Since analysis of 
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) 
the l e g a l i t y of past action may provide guidance for future action 
by Malcolm P r i c e and state agencies generally, we w i l l consider the 
l e g a l questions presented i n some d e t a i l . 

The key case considering the v a l i d i t y of race-conscious 
admission standards i n public education i s Regents of the University 
of C a l i f o r n i a v. Bakke, 438 U.S. 265, 98 S.Ct. 2733, 57 L.Ed. Zd"750 
(1978). In that case, a severely fragmented Supreme Court struck down 
by the narrowest majority an admissions program at the Univ e r s i t y of 
C a l i f o r n i a ' s Davis Medical School which set aside a s p e c i f i c number 
of positions for which only members of r a c i a l m i n orities could compete. 

I t cannot be overemphasized, however, that the Bakke case 
does not a u t h o r i t a t i v e l y answer every l e g a l question in v o l v i n g r a c i a l 
c l a s s i f i c a t i o n s . In Bakke, a majority of the Court could not agree 
on the proper l e g a l analysis of the questions presented. J u s t i c e 
Stevens, joined by three J u s t i c e s , declined to reach the 
question of whether the Davis program v i o l a t e d the equal protection 
clause of the United States Constitution and narrowly concluded that 
i t v i o l a t e d the C i v i l Rights Act of 1964, 42 U.S.C. § 2000d. J u s t i c e 
Brennan, also joined by three colleagues, found that the Davis program 
was c o n s t i t u t i o n a l l y and s t a t u t o r i l y permissible since i t created a 
"benign'1 rather than an invidious c l a s s i f i c a t i o n designed to s t i g 
matize members of r a c i a l m i n o r i t i e s . Only one member of the Court, 
J u s t i c e Powell, reached the conclusion that the Davis admissions ' 
program v i o l a t e d the equal protection clause of the Fourteenth Amend
ment. Thus, there i s no opinion subscribed to by a majority of the 
Court e n t i t l e d to precedential respect. Given the lack of coherent 
approach i n the Bakke case, academic writers have questioned i t s auth
o r i t a t i v e value. See B l a s i , Bakke as Precedent: Does Ju s t i c e Powell 
Have a Theory?, 67 Cal.L.Rev. 21(1979); O'Neil, Bakke i n Balance, 
Some Preliminary Thoughts, 67 Cal.L.Rev. 143 (1979); Tribe, 
Perspectives on Bakke: Equal Protection Procedural Fairness, or 
St r u c t u r a l J u s t i c e , 92 Harv.L.Rev. 864(1979). 
A. Equal Protection 

The Fourteenth Amendment to the U. S. Constitution provides 
that "No state s h a l l . . . deny to any person w i t h i n i t s j u r i s d i c t i o n 
the equal protection of the laws." One approach to equal protection 
i n the area of race-conscious admissions programs, not necessarily 
embraced by any other member of the Court, was offered i n Bakke by 
Ju s t i c e Powell. 

Under J u s t i c e Powell's opinion, at least some race-conscious 
admissions programs are i n v a l i d unless i t can be shown that the state's 
i n t e r e s t i s permissible and substa n t i a l and that the program i s 
"necessary to the accomplishment of i t s purpose.", 438 U.S. at 305, 
98 S.Ct. at 2757, 57 L.Ed.2d 781.Unlike i n Bakke, the Price program 
was not designed to a l l e v i a t e the disabling effects of past discrim
i n a t i o n . I t did, however, seek to a t t a i n a diverse student body. 
The stated purpose of achieving d i v e r s i t y appears to be twofold: 
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a) providing student teachers with a m u l t i - r a c i a l , 
m u l t i - c u l t u r a l environment where they can gain d i r e c t 
experience with the problems of an integrated school; 
and 
b) providing a laboratory for the study of race r e l a 
tions . 

In addition, i t would appear that the existence of a m u l t i - c u l t u r a l 
atmosphere benefits the students themselves by broadening t h e i r l i f e 
perspectives. 

We think i t l i k e l y that the above inte r e s t s are s u f f i c i e n t l y 
weighty to s a t i s f y the f i r s t prong of Justice Powell's s t r i c t scrutiny 
equal protection t e s t . The Supreme Court has recognized that sub
s t a n t i a l benefits flow to both Whites and Blacks from i n t e r r a c i a l 
association, Linmark Associates, Inc. v. Willingboro, 431 U.S. 85, 
97 S.Ct. 1614, 52 L.Ed.2d 155(1977). And, the state has a strong 
i n t e r e s t i n educating teachers with understanding of race r e l a t i o n s 
and i n e s t a b l i s h i n g a s e t t i n g i n which obstacles to e s t a b l i s h i n g better 
i n t e r r a c i a l understanding can be studied and explored. 

We are uncertain, however, whether the former Malcolm P r i c e 
admissions program could be characterized as "necessary to the 
accomplishment" of the above purposes as J u s t i c e Powell would require. 
In order to achieve the goals of the Malcolm Pric e program, i t i s 
obvious that a proper mix of students from various backgrounds, i n 
cluding representatives of the Black minority, must be maintained. 
I f the r a c i a l composition of the student body becomes imbalanced, 
diverse, i n t e r r a c i a l association would be impaired and the goals of 
the program seriously undermined. The question thus becomes whether 
the s e t t i n g aside of a c e r t a i n number of places i n the school for 
members of a s p e c i f i c r a c i a l minority to the exclusion of others i s 
necessary to achieve the s a t i s f a c t o r y mix of students, or whether a 
less r e s t r i c t i v e , less race-conscious a l t e r n a t i v e can achieve the 
same r e s u l t . Apparently, Malcolm Price's contract with Cedar F a l l s 
has produced members of non-Black minority groups without s e t t i n g aside 
a s p e c i f i c number of seats for which they e x c l u s i v e l y q u a l i f y . 
Whether such an alternative, exists with respect to Black students i s 
a question of fact for a t r i a l court to decide and cannot be deter
mined i n the context of a l e g a l opinion of the Attorney General. 

On the other hand, i f the approach used by the four members 
of the Court led by J u s t i c e Brennan were applied, the program would 
be sustainable. Under the Brennan approach, courts less c r i t i c a l l y 
examine race-conscious programs where the p o l i c y "does not stigmatize 
any discrete group or i n d i v i d u a l . " 438 U.S. at 373, 98 S.Ct. 2791, 
57 L.Ed.2d 823. Under the Brennan analysis, a r a c i a l c l a s s i f i c a t i o n 
"designed to further benign purposes" must serve important governmental 
objectives, 438 U.S. at 359, 98 S.Ct. 2784, 57 L.Ed.2d 814. While an 
admissions p o l i c y that sets aside 100 places e x c l u s i v e l y for minority 
members may not be s t r i c t l y necessary to achieve the desired r e s u l t s , 
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such a program i s c l e a r l y s u b s t a n t i a l l y r e l a t e d to achievement of the 
objective. The p o l i c y on i t s face insures enrollment of Blacks thereby 
promoting the purposes which lay behind providing a diverse student 
body for students and teachers a l i k e . 

As indicated above, i t i s possible that Malcolm Price's past 
admissions scheme could survive c o n s t i t u t i o n a l attack under Ju s t i c e 
Powell's Bakke approach i f the structure i s required to achieve 
program goals. Even i f such a demonstration could not be made, the 
admissions approach would not be c o n s t i t u t i o n a l l y defective i f J u s t i c e 
Brennan's approach were applied. Here, however, a White applicant's 
choice to pursue a profession i s not impaired, nor i s the applicant's 
a b i l i t y to obtain an education s e r i o u s l y hampered. Indeed, given the 
environment of compulsory school attendance, the state i s obliged to 
provide educational benefits to a l l rejected applicants, a l b e i t not 
at Malcolm P r i c e School. See Bakke, supra., 438 U.S.300, 98 S.Ct. 
2733, 57 L.Ed.2d 750", n. 39T where J u s t i c e Powell observes, "Res
pondent's p o s i t i o n i s wholly d i s s i m i l a r to that of a p u p i l bussed 
from his neighborhood school to a comparable school i n another neigh
borhood i n compliance with a desegration decree. P e t i t i o n e r did not 
arrange for respondent to attend a d i f f e r e n t medical school . . . ; 
instead, i t denied him admission and may have deprived him altogether 
of a medical education." See also Johnson v. Chicago Board of Educa
t i o n , 48 U.S.L.W. 2148(7th~CTr77~d"ecided July 13, 1979) (school board's 
voluntary imposition of r a c i a l quotas on student enrollment i n two 
high schools i n order to prevent de facto segration r e s u l t i n g from 
"white f l i g h t " does not v i o l a t e equal protection clause). 

We cannot with confidence predict whether these f a c t u a l 
differences would a f f e c t the judgment of the Supreme Court. There 
i s some reason to believe, however, that the f a c t u a l differences may 
be c o n s t i t u t i o n a l l y s i g n i f i c a n t to some members of the Court. Indeed, 
Ju s t i c e Powell expressly noted that i n Bakke, "some in d i v i d u a l s are 
excluded from enjoyment of a state-provided benefit -- admission to 
the medical school -- they otherwise would receive", 438 U.S. at 305, 
98 S.Ct. 2757, 57 L.Ed.2d 781. And, there i s reason to believe that 
the Supreme Court may not be as p h i l o s o p h i c a l l y r i g i d on race r e l a t i o n s 
questions i n the wake of Bakke as some commentators feared or hoped. 
See United Steelworkers v. Weber, 47 U.S.L.W. 4851(June 27, 1979) 
(upholding voluntary race-conscious a f f i r m a t i v e action programs by 
private employers). 

. In sum, i t cannot be d e f i n i t e l y stated that the Supreme Court 
would f i n d that the P r i c e admissions p o l i c y v i o l a t e s the equal pro
t e c t i o n clause. The goals of the program and the i n t e r e s t s at stake 
sharply contrast with those i n Bakke. These differences may affe c t 
the proper standard of j u d i c i a l review under the equal protection 
clause. Even i f the t r a d i t i o n a l s t r i c t scrutiny approach of 
Jus t i c e Powell-were followed, i t i s possible that the program could be 
sustained i f i t could be f a c t u a l l y demonstrated that the admissions 
p o l i c y i s necessary to achieve the school's goals. 
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We wish to stress, however, that the Malcolm P r i c e Laboratory 
School offers a highly unusual context for equal protection analysis. 
In our view, i t i s generally desirable for state agencies to avoid 
admissions or benefit programs i n which race i s an exclusive c r i t e r i a 
unless the a c t i v i t i e s are designed to remedy the effects of i d e n t i 
f i a b l e past discrimination or unless abandonment of r a c i a l exclusive 
means i n e v i t a b l y defeats compelling program purposes. Any less cautious 
approach could lead to protracted l e g a l battles that might y i e l d 
unfavorable r e s u l t s . 
B. C i v i l Rights Act of 1964 

In addition to equal protection, i t could be argued that 
the Malcolm P r i c e admissions p o l i c y v i o l a t e s the C i v i l Rights Act of 
1964, which provides, i n relevant part: 

No person i n the United States s h a l l on the 
ground of race, color, or natio n a l o r i g i n , 
be excluded from p a r t i c i p a t i o n i n , be denied the 
benefits of, or be subjected to discrimination 
under any program or a c t i v i t y receiving Federal 
f i n a n c i a l assistance, 42 U.S.C. § 2000d. 

In Bakke, four members of the Supreme Court, i n an opinion 
written by J u s t i c e Stevens, declined to reach the c o n s t i t u t i o n a l 
question discussed i n Section II.A above and instead concluded that 
the above provision of the C i v i l Rights Act of 1964 established a 
"color b l i n d " standard for the operation of programs or a c t i v i t i e s 
receiving f e deral funds, 438 U.S. 416, 98 S.Ct. 2813, L.Ed. 850. 
Applying t h i s r i g i d standard, the four members of the Supreme Court, 
subscribing to the Stevens opinion, found the Davis admissions program 
v i o l a t i v e of the C i v i l Rights Act. While a l l the remaining members 
of the Supreme Court expressly rejected the "color b l i n d " approach to 
the C i v i l Rights Act, J u s t i c e Powell (who concluded that the protections 
of the equal protection clause of the Constitution and the C i v i l Rights 
Act were coextensive) also held the Davis program v i o l a t e d the C i v i l 
Rights Act. Thus, notwithstanding differences i n theory, a five-member 
majority of the Supreme Court held the Davis program i n v a l i d on s t a t 
utory grounds. There are, however, at least three serious l e g a l 
problems i n applying Bakke's tenuous majority r e s u l t with regard to 
the C i v i l Rights Act to the Malcolm P r i c e former admissions program. 

F i r s t , while the important differences between the Davis and 
Price settings i n terms of goals and in t e r e s t s at stake, discussed i n 
Section II.A above, would probably not af f e c t the judgment of the four 
members of the Court who subscribed to the Stevens opinion, i t i s not 
wholly clear how the remaining members of the Court would evaluate the 
fundamentally d i f f e r e n t s i t u a t i o n . As stated above, the fact that 
prospective non-Black Waterloo applicants are not denied comparable 
educational opportunity, may be l e g a l l y s i g n i f i c a n t . 
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Second, the Supreme Court has not yet a u t h o r i t a t i v e l y det
ermined whether the C i v i l Rights Act of 1964 i s applicable to a l l 
a c t i v i t i e s and programs of an e n t i t y that receives federal funds, 
or only to those programs that receive d i r e c t or i n d i r e c t federal 
f i n a n c i a l assistance. The majority view, and i n our opinion a better 
approach, indicates that no such nexus i s necessary, Bob Jones Univ
e r s i t y v. Johnson, 396 F.Supp. 597, a f f ' d . 529 F.2d 514(4th Cir.1975) 
(where students receive veterans b e n e f i t s , T i t l e VI applies to c o l l e g e ) , 
United States v. E l Camino Community College, 454 F.Supp. 825 (CD. 
C a l i f . 1978) ( T i t l e VI requirements not l i m i t e d to f e d e r a l l y assisted 
programs). The r a t i o n a l e i n these cases i s that given the c l e a r l y 
remedial purposes of the C i v i l Rights Act, i t s provisions should be 
given broad construction. At l e a s t one case, however, seems to 
suggest that the s t r i c t u r e s of the C i v i l Rights Act apply only to 
programs or a c t i v i t i e s supported by them, Johnson v. C i t y of Arcadia, 
450 F.Supp. 1363(M.D. Fla.1978). 

F i n a l l y , even assuming the C i v i l Rights Act of 1964 i s 
applicable, the Supreme Court has not a u t h o r i t a t i v e l y determined that 
a private i n d i v i d u a l could bring a lawsuit to compel compliance. 
The Stevens opinion i n Bakke seems to have taken no d e f i n i t i v e view 
on the question, noting that the U n i v e r s i t y of C a l i f o r n i a did not r a i s e 
the issue at t r i a l . "Because p e t i t i o n e r questions the a v a i l a b i l i t y 
of a private cause of action for the f i r s t time i n t h i s Court," wrote 
J u s t i c e Stevens, "the question i s not properly before us", 438 U.S. 
at 419, 98 S.Ct. 2814, 57 L.Ed.2d 851.Then, however, J u s t i c e Stevens 
observes that a private cause of action i s " i n accord with the federal 
Court's consistent i n t e r p r e t a t i o n of the Act" and that "a f a i r con
si d e r a t i o n of the p e t i t i o n e r ' s tardy attack on the propriety under 
T i t l e VI requires that i t be rejected", 438 U.S. 420-21, 98 S.Ct. 
2814-5, 57 L.Ed.2d 852-53. 

While these comments p l a i n l y suggest predis p o s i t i o n of four 
members of the Court, no precedent e n t i t l e d to stare d e c i s i s has been 
established since a majority of the Court did not subscribe to the 
p o s i t i o n and since r e s o l u t i o n of the question was not necessary to the 
r e s u l t . Three members of the Supreme Court who joined J u s t i c e Brennan's 
opinion, along with J u s t i c e Powell, expressly found i t unnecessary to 
reach the question and declined to engage i n s i m i l a r speculation. 
Only one member of the Supreme Court, J u s t i c e White, considered the 
question d i r e c t l y . He concluded, based on p r i n c i p l e s of statutory 
i n t e r p r e t a t i o n and relevant l e g i s l a t i v e h i s t o r y , that a private cause 
of action did not e x i s t , 438 U.S. 379, 98 S.Ct. 2794, 57 L.Ed.2d 827. 

I t i s therefore not e n t i r e l y c lear that an admissions program 
s i m i l a r to that formerly i n use at Malcolm Pric e provides the basis 
for a lawsuit by a private l i t i g a n t under the C i v i l Rights Act of 1964. 
Again, however, we advise that state agencies generally not use rac
i a l l y exclusive c r i t e r i a i n t h e i r programs unless they are designed to 
eliminate i d e n t i f i a b l e past discrimination or unless abandonment 
i n e v i t a b l y defeats compelling program purposes. 
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C. Remedy 
As was stated i n the introduction to th i s opinion, the 

Waterloo School Board i s phasing out the Blacks only admissions 
program to Malcolm Pri c e School. Assuming a c o n s t i t u t i o n a l or 
statutory v i o l a t i o n has occurred, however, the question remains 
whether a court would order a r e t r o a c t i v e remedy that would sub
s t a n t i a l l y a l t e r the makeup of the present student body at Malcolm 
P r i c e . S p e c i f i c a l l y , the question i s whether a court would d i s 
lodge presently enrolled students who had been admitted under the 
special program i n previous years. 

Fashioning the proper remedy to correct a v i o l a t i o n of law 
rests i n the sound d i s c r e t i o n of the t r i a l judge. No r i g i d standards 
apply. As the Supreme Court observed i n Swann v Charlotte-Mecklenburg 
Board,of Education, 402 U.S. 1, 14-5, 91 S.Ct. 1267,1280, 28 L.Ed. 
566(1971): 

The essence of equity j u r i s d i c t i o n has been the 
power of the chancellor to do equity and to 
mold each decree to the necessities of the p a r t i c 
u l a r case. F l e x i b i l i t y rather than r i g i d i t y has 
distinguished i t . . . 

C i t i n g Hecht v. Bowles, 321 U.S. 321,229-30, 64 S.Ct. 587,592, 88 L.Ed. 
754(1944). As was further stated i n Swann, the task i s to correct 
by balancing of i n d i v i d u a l and c o l l e c t i v e i n t e r e s t s , the condition 
that offends the Constitution, Id. 

Applying these p r i n c i p l e s to the circumstances presented 
here, we think a court would be reluctant to uproot presently enrolled 
students from Malcolm P r i c e . Unlike the vast majority of the school 
desegregation cases, we doubt that a putative l i t i g a n t could demon
strate that any class of persons have been deprived of a meaningful 
education or that a psychological "stigma" a f f e c t i n g minority group 
members i s being perpetuated, Brown v. Board of Education, 347 U.S. 
483, 74 S.Ct. 686, 98 L.Ed. 873(1954). And, unlike i n the school 
desegregation cases, i t cannot be shown that o f f i c i a l s over the years 
p e r s i s t e n t l y avoided implementation of the law of the land as i n t e r 
preted by the Supreme Court of the United States, see Swann v. 
Mecklenburg Board of Education, supra., and i t s progeny. Indeed, i f 
nothing else, the previous discussion demonstrates how nebulous the 
law i s i n t h i s d i f f i c u l t area. The in t e r e s t i n providing educational 
continuity for presently enrolled students would thus appear to out
weigh the merely t h e o r e t i c a l benefits that would accrue from t h e i r 
displacement. While we thus conclude that the immediate phasing out of 
the program i n l i g h t of p o t e n t i a l l e g a l challenges may be prudent, 
we do not think a more r a d i c a l retrospective p o l i c y change i s re
quired. 
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I I I . 
The second question presented to us asks whether P r i c e Lab 

School's p o l i c y of allowing a l l children of a family to attend the 
school once one of the s i b l i n g s has been admitted i s unlawful. We 
conclude that i t i s not. Under the equal protection clause of the 
Fourteenth Amendment, absent a c l a s s i f i c a t i o n i n t e r f e r i n g with the 
exercise of a fundamental r i g h t or operating to the peculiar d i s 
advantage of a suspect c l a s s , a state's conduct need only bear a 
reasonable r e l a t i o n s h i p to some proper object. Mass. Board of Reti r e 
ment v. Murgia, 427 U.S. 307,312(1976); Royster Guano Co. v. V i r g i n i a , 
253 U.S. 412,415(1925). The " r i g h t " here a f f e c t e d — t o attend t h i s 
experimental public school rather than some other--is not a "fundamental" 
r i g h t such as would warrant s t r i c t j u d i c i a l scrutiny of the c l a s s i -
f i c a t o r y c r i t e r i a . San Antonio Independent School D i s t r i c t v. 
Rodriguez, 411 U.S. 1(1973). Nor i s there any i n d i c a t i o n that t h i s 
admissions p o l i c y works to the disadvantage of a class of persons to 
which courts have given s p e c i a l protection, such as a r a c i a l group. 
Brown v. Board of Education, 347 U.S. 483,494(1954). By admitting 
s i b l i n g s of fam i l i e s belonging to a l l r a c i a l groups previously admitted, 
the p o l i c y discriminates against no p a r t i c u l a r r a c i a l group. Instead, 
i t simply preserves family cohesiveness that i s otherwise impaired when 
children attend d i f f e r e n t schools. This feature of admissions p o l i c y 
encourages parents to allow t h e i r c h i l d r e n to attend a non-neighbor
hood school. Surely t h i s i s a reasonable basis f o r the c l a s s i f i c a 
t i o n . Consequently, we f i n d no f a u l t with P r i c e Lab School's p o l i c y 
regarding s i b l i n g s of previously admitted students. 

IV . 
The f i n a l question raised asks whether P r i c e Lab School 

unlawfully discriminates against ability-handicapped children. 
While handicapped persons share many of the c h a r a c t e r i s t i c s that 
q u a l i f y such c l a s s i f i c a t i o n s as race as suspect, i . e . , "saddled 
with such d i s a b i l i t i e s , or subjected to such a h i s t o r y of purposeful 
unequal treatment, or relegated to such a p o s i t i o n of p o l i t i c a l 
powerlessness as to command extraordinary protection from the majori-
t a r i a n p o l i t i c a l process", San Antonio Independent School D i s t r i c t y. 
Rodriguez, 411 U.S. 1, 16-17^ t h i s c l a s s i f i c a t i o n has never been sub-
jected to the more exacting s t r i c t scrutiny standard. In Gurmankin v. 
Costanzo, 411 F.Supp. 982, n. 8 (E.D.Pa. 1976), the d i s t r i c t court 
stated: 

[T]he p l a i n t i f f ' s claim that the b l i n d 
constitute 'suspect c l a s s i f i c a t i o n ' i s 
unsupportable. Even admitting that the 
b l i n d are a small, p o l i t i c a l l y weak 
minority that has been subjected to vary
ing forms of prejudice and discrimination, 
the l i m i t a t i o n s placed on a person's a b i l i t y 
by a handicap such as blindness cannot be 
ignored. Unlike d i s t i n c t i o n s based on 
race or r e l i g i o n , c l a s s i f i c a t i o n s based 
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on blindness often can be j u s t i f i e d by 
the d i f f e r e n t a b i l i t i e s of the b l i n d and 
the sighted. 

Hence, i f the handicapped class i s not a suspect c l a s s , a state's 
conduct need only bear a reasonable r e l a t i o n s h i p to some proper 
object. Royster Guano Co. v. V i r g i n i a , 253 U.S. 412,415(1925). 

In our present context, there i s no basis from which to 
conclude that P r i c e Lab School unlawfully discriminates against 
ability-handicapped children. The p o l i c y of Malcolm Pri c e School was 
expressed as follows i n past contracts with the Waterloo School 
D i s t r i c t : 

5. GUIDELINES FOR PUPIL IDENTIFICATION 
AND DESIGNATION INCLUDES: 

a. Special education programs throughout 
the Area VI Education Agency are operated 
under the j u r i s d i c t i o n of the o f f i c e r s of 
that agency. The Laboratory School accepts 
into i t s s p e c i a l education programs those 
students assigned through the process and 
procedures of Area VI. The Laboratory School 
operates a classroom for intermediate age 
educable mentally retarded children, a 
classroom for severe and profoundly handi
capped children, and m u l t i - c a t e g o r i c a l re
source programs for both elementary and 
secondary school p u p i l s . 

Therefore, assuming the contract f a i r l y represents the school's p o l i c y , 
handicapped children are not excluded from admission to P r i c e School. 
Chapter 273, The Code 1979, s p e c i f i e s that assignment of handicapped 
children should take place through the processes and procedures of 
area education agencies. This chapter appears designed to place 
handicapped students i n f a c i l i t i e s most suitable to t h e i r s p e c i a l 
educational needs. Since the p o l i c i e s appear r a t i o n a l l y based, we 
do not believe that Chapter 273 of the Code, on i t s face or as applied 
by P r i c e School, raises any substantial c o n s t i t u t i o n a l problems. 

-Very t r u l y yours, 

>/ _/ . / , 
BRENT R. APPEL ' ' " ' -
F i r s t Assistant Attorney General 

BA:s 
The research assistance of Mr. Craig Brenneise, a s t a f f member of the 
Department of J u s t i c e , i s g r a t e f u l l y acknowledged. 



COUNTIES AND COUNTY OFFICERS: County Recorders. Sections 110.11, 
110.12, 1979 Code of Iowa -- A county recorder may, but i s not 
required to, demand a cash deposit or a bond from depositaries he 
or she designates to s e l l hunting and f i s h i n g licenses. (Ovrom to 
Priebe, State Senator, 9/5/79) #79-9-3CL>> 

September 5, 1979 

Senator Berl E. Priebe 
State House 
Des Moines, Iowa 50 319 

Dear Senator Priebe: 

This i s i n response to your l e t t e r dated July 9, 1979, 
i n which you requested an opinion concerning Section 110.11, 
1979 Code of Iowa. That section states: 

Depositaries - bond. The county recorder may 
designate various depositaries for the sale of 
[hunting, f i s h i n g and trapping] licenses other 
than the o f f i c e of the county recorder. The 
d i r e c t o r may designate depositaries other than 
those designated by the recorders of the various 
counties but i n so doing the i n t e r e s t of the 
state s h a l l be f u l l y protected e i t h e r by a suf
f i c i e n t cash deposit or a s a t i s f a c t o r y bond . . . . 

You asked whether a cash deposit was required from depositaries 
designated by the county recorder. 

The second sentence of Section 110.11 requires only those 
depositaries designated by the d i r e c t o r of the conservation 
commission to post a cash deposit or a bond. I t does not re
quire the depositaries designated by a county recorder to do 
so. 

The county recorder i s responsible for a l l fees from the 
sale of hunting and f i s h i n g l icenses issued through his or her 
o f f i c e and sold by others. Section 110.12, 1979 Code of Iowa. 
The county recorder may therefore wish to require any deposi
tary he or she designates to make a cash deposit or post a bond. 
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The appointing of depositaries by the county recorder i s d i s 
cretionary, and nothing i n the Code prohibits the county recorder 
from requiring a deposit or a bond. Therefore the county 
recorder may, at his or her d i s c r e t i o n , require a cash deposit 
or bond from such depositaries. 

Sincerely 

ELIZA OVROM 
Assistant Attorney General 

EO/bje-



CITIES AND TOWNS: Impoundment period for stray dogs. Iowa Const. 
Art. I l l , §§ 38A and 39A. §§ 188.1(4), 188.26, 188.27, 188.35,188.36, 
351.3, 351.7, 351.8, 351.26, 351.27, 351.33, 351.34, 351.35, 351.37, 
The Code 197 9. Iowa law provides no impoundment period for dogs 
with a license and rabies vaccination tag, therefore l o c a l o f f i c i a l s • 
should consult any municipal or county ordinances c o n t r o l l i n g t h i s 
s i t u a t i o n since l o c a l governments may enact ordinances of t h i s 
nature pursuant to the Iowa Const., Art. I l l , §§ 38A and 39A. The 
statutory period within § 351.37 applies only to dogs without a 
v a l i d rabies vaccination tag. Dogs without a license may be taken 
up pursuant to the statutory procedures of Ch. 18 8 or k i l l e d pur
suant to § 351.26 (Benton to Robinson, State Senator, 9/5/79) #79-9-2 

September 5, 1979 
Mr. Cloyd E. Robinson 
State Senator 
404 Cherry H i l l Road, S.W. 
Cedar Rapids, Iowa 52 404 

Dear Senator Robinson: 

We have your l e t t e r of July 9 requesting an opinion from 
t h i s o f f i c e concerning the appropriate holding period of a stray 
dog under Iowa law. Your request has been prompted by a l e t t e r 
from the Secretary of the Iowa Federation of Humane Societies 
expressing the concern of c i t y pounds and shelters throughout 
the state as the proper period i n which they may impound dogs. 

Although Iowa lav/ does not define the term "stray", 
§ 188.1(4), The Code 1979 provides: 

"'Estray' s h a l l mean any animal unlawfully 
running at large the ownership of which can
not, with reasonable inquiry i n the neighbor
hood, be ascertained, or any animal which has 
been abandoned by i t s owner". 

This statutory d e f i n i t i o n r e f l e c t s the common law notion that an 
estray i s an animal whose owner i s unknown. Black's Law Dictionary, 
(4th Ed. 1968) pps. 651-652. For the purposes of responding to 
your question, a stray dog may be defined as a dog whose owner i s 
unknown or which has been abandoned by i t s owner. 

As your request notes Ch. 351 The Code 1979, generally 
governs the l i c e n s i n g of dogs. Under the procedure delineated 
i n t h i s chapter, a person seeking to license a dog must apply 
to the county auditor for the license on or before the f i r s t 
day of January of each year. § 351.3, The Code 1979. Upon 
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receipt of the a p p l i c a t i o n , the county auditor e i t h e r mails or 
delivers the license i n the form of a metal tag stamped with 
the year i n which issued, the name of the issuing county, and 
the s e r i a l number as recorded i n the auditor's record book, 
§ 351.7, The Code 1979. The tag i s required to be kept on the 
dog by a "substantial c o l l a r " . § 351.8, The Code 1979. In ad
d i t i o n to t h i s l i c e n s i n g requirement, Ch. 351 prescribes that 
each dog owner obtain a rabies vaccination f o r the animal to 
be evidenced by a c e r t i f i c a t e of vaccination. §§ 351.33 and 34, 
The Code 1979. The v e t e r i n a r i a n thus issues a tag with the cer
t i f i c a t e of vaccination which also must be attached to the c o l 
l a r of the dog. § 351.35, The Code 197 9. Only § 351.37, The 
Code 1979 makes reference to the impoundment of dogs. This sec
t i o n provides: 

"Any dog found running at large and not wearing 
a v a l i d rabies vaccination tag and f o r which no 
rabies vaccination c e r t i f i c a t e can be produced 
s h a l l be apprehended and impounded. 

"When such dog has been apprehended and impounded, 
the o f f i c i a l s h a l l give written notice i n not less 
than two days to the owner, i f known. If the 
owner does not redeem the dog within seven days of 
the date of the notice, the dog may be humanely 
destroyed or otherwise disposed of i n accordance 
with the law. An owner may redeem a dog by having 
i t immediately vaccinated and by paying the cost 
of impoundment. 

"If the owner of a dog apprehended or impounded 
cannot be located within seven days, the animal 
may be humanely destroyed or otherwise disposed 
of i n accordance with law". 

The impoundment period established i n t h i s chapter by i t s own 
terms applies whether or not the owner of the dog i s known, and 
thus i s applicable to c e r t a i n stray dogs. However, t h i s statu
tory procedure i s expressly l i m i t e d to dogs, "...found running 
at large and not wearing a v a l i d rabies vaccination tag and 
fo r which no rabies vaccination c e r t i f i c a t e can be produced... . 
The seven-day impoundment period would be applicable only when 
the stray dog lacks the r e q u i s i t e rabies vaccination tag and 
rabies vaccination c e r t i f i c a t e . This provision does not en
compass situations i n which a stray dog may possess a rabies vac 
c i n a t i o n tag but no l i c e n s e , or when both the rabies vaccination 
tag and l i c e n s e are present. 

Concerning the former scenario at least two options appear 
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availab l e i n the absence of an express statutory impoundment 
period. The f i r s t option concerns unlicensed dogs, i n regard 
to which § 351.26 provides: 

" I t s h a l l be lawful for any person, and the 
duty of a l l peace o f f i c e r s within t h e i r re
spective j u r i s d i c t i o n s unless such jurisdic
t i o n s h a l l have otherwise provided for the 
seizure "and impoundment of dogs, to k i l l any 
dog f o r which a license i s required, when 
license tag attached as herein provided." 

It must be noted of course, that t h i s option i s avail a b l e only 
i n the absence of any l o c a l ordinance which may control the im
poundment of stray dogs. Further, a licensed dog may be k i l l e d : 

"...when such dog i s caught i n the act 
of worrying, chasing, maiming, or k i l l i n g 
any domestic animal or fowl,, or when such 
dog i s attacking or attempting to b i t e a 
person." § 351.27, The Code 197 9. 

The second option,again assuming the absence of any l o c a l 
ordinance c o n t r o l l i n g stray dog impoundment, may be found i n the 
statutory procedures of Ch. 188, The Code 1979 providing for the 
taking up of estrays. As noted e a r l i e r a stray dog would f a l l 
within the d e f i n i t i o n of an "estray" as defined i n § 188.1(4). 
Section 188.26, The Code 1979 states: 

"Any resident of a county may take up an 
estray when the same i s on h i s premises. 
He may also take up an estray which i s 
upon the premises of any other person when 
such other person had knowledge that such 
estray was on his premises and f a i l s f o r 
f i v e days to take up such estray". 

Section 18 8.27, The Code 1979 provides the procedure through which 
an estray i s taken up: 

"A person taking up an estray s h a l l within 
f i v e days thereafter, post up, for ten days, 
a written notice i n three of the most public 
places i n the township, which notice s h a l l 
be signed by him and s h a l l embrace: 

1. A f u l l d e scription of said animal. 

2. The time and place of taking up such 
estray." 

Section 188.34, The Code 1979 states: 

"If the estray be not claimed by the owner 
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within six months from the time i t i s taken 
up, the property therein s h a l l vest i n the 
taker-up, i f he has complied with the p r o v i 
sions of t h i s chapter". 

Other re l a t e d provisions i n Ch. 188 pertain to the owners re
covery of the estray, and his r i g h t s a f t e r t i t l e i n the estray 
vests i n the person taking i t up. Sections 18 8.35 and 36, The 
Code 1979. Once t i t l e i n the estray has vested, i t may be sold 
or retained. E i t h e r of these options outlined above appear 
available for the stray dog without a license. 

A dog with a license appears outside the d e f i n i t i o n of an 
estray since the license tag c a r r i e s a s e r i a l number r e f l e c t e d 
i n the county auditors book through which the owner may be deter
mined. As a r e s u l t , Iowa law provides no statutory impoundment 
period for dogs with both a license and rabies vaccination tag. 
Absent a state statute which would be c o n t r o l l i n g i n t h i s circum
stance, we would advise that the operators of c i t y pounds and 
shelters consult any c i t y or county ordinance which would be 
applicable. Under the Iowa Constitution, Art. 3 §§ 28A and 39A, 
respectively l o c a l m u n i c i p a l i t i e s and counties are empowered to 
enact ordinances regulating the impoundment period for days with 
a license and rabies vaccination tag. 

Sincerely, 

TIMOTHY D. BENTON 
Assistant Attorney General 
Farm D i v i s i o n 

TDB/nay 



MUNICIPALITIES: C o n f l i c t s of Interests. § 39.3(1) 362 5 
362.6, 376.4, and Chapter 20, The Code 1979; § 386A.'22, The 
Code 1975. A business agent f o r a municipal union i s not 
precluded from running f o r c i t y c o u n c il. I f elected, t h i s 
union business agent should not take part i n any questions 
before the council r e l a t i n g to labor/management r e l a t i o n s 
i n general and any matters r e l a t i n g to his union i n p a r t i c u l a r ; 
however, contracts between these parties would not n e c e s s a r i l y ' 
be void under § 362.5, The Code 1979. (Mueller to Jesse, 
State Representative, 10/31/79) #79-10-23 .Ĉ -} 

October 31, 1979 

Mr. Norman Jesse 
State Representative 
1021 Fleming Building 
Des Moines, Iowa 50309 

Dear Representative Jesse: 

You recently requested an opinion of the Attorney 
General concerning the following question: whether a c i t y 
employee, who i s a business agent for Municipal Laborers 
Union Local 353, has a c o n f l i c t of i n t e r e s t which would 
prevent him from running for the c i t y council? 

There i s nothing i n the Code which speaks to your 
s p e c i f i c s i t u a t i o n . Section 376.4, The Code 1979, merely 
states, i n pertinent part: 

An e l i g i b l e e l e c t o r of a c i t y may 
become a candidate for an e l e c t i v e 
c i t y o f f i c e by f i l i n g with the c i t y 
c l e r k a v a l i d p e t i t i o n requesting 
that h i s or her name be placed on 
the b a l l o t for that o f f i c e . 

The only requirement f o r running for c i t y council seems to 
be that the i n d i v i d u a l be an " e l i g i b l e e l e c t o r " . An " e l i g i b l e 
e l e c t o r " i s defined i n § 39.3(1) as "a person who possesses 
a l l of the q u a l i f i c a t i o n s necessary to e n t i t l e him to be 
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registered to vote . . . " Therefore, there i s nothing i n 
the Code which would p r o h i b i t t h i s i n d i v i d u a l from running 
f o r the c i t y council as long as he or she i s an e l i g i b l e 
e l e c t o r . 

The question then arises as to whether a c o n f l i c t of 
i n t e r e s t would e x i s t i f t h i s Municipal Union business agent 
becomes a member of the c i t y council. Section 362.5, The 
Code 1979, which u n t i l 1975 was found i n § 368A.22, provides 
i n pertinent part: 

A c i t y o f f i c e r or employee s h a l l not 
have an i n t e r e s t , d i r e c t or i n d i r e c t , 
i n any contract or job of work or 
material or p r o f i t s thereof or services 
to be furnished or performed for h i s 
c i t y . A contract entered into v i o l a t i o n 
of t h i s section i s void. The provisions 
of t h i s section do not apply to: 

7. A contract i n which a c i t y o f f i c e r 
or employee has an i n t e r e s t i f the 
contract was made before the time he 
was elected or appointed, but the 
contract may not be renewed. 

"Contract" i s defined as "any claim, account, or demand against 
or agreement with a c i t y , express or implied." § 362.5. 

It i s our opinion that § 362.5, The Code 1979, probably 
does not apply to the s i t u a t i o n presented here. The purpose 
of t h i s section i s to protect the public from p u b l i c o f f i c e r s 
who would p r o f i t personally from t h e i r place of advantage 
i n government. Leffi n g w e l l v. City of Lake City, 257 Iowa 
1022, 135 N.W.2d 536 (1965). Also i n Bay v. Davidson, 133 
Iowa 688, 111 N.W. 25 (1905), the court stated, while 
discussing the above statute: 

The p r o h i b i t i o n has r e l a t i o n to 'contracts 
or jobs for work.' I t i s p l a i n that the 
expression 'contract or job 1 i s to be 
construed i n the conjunctive. What was 
intended was to f o r b i d i n connection 
with municipal work the employment by the 
council of one of i t s members. 
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Obviously § 362.5, The Code 1979, does not apply to 
the type of employment contract involved here. Any dealings 
between the c i t y and th i s union would no doubt be i n connection 
with a c o l l e c t i v e bargaining agreement. Such an agreement 
under Chapter 20 would be an employment contract between the 
public employer and public employees. This i s not a case 
where the council member i s contracting with the council to 
employ himself or to provide services to the c i t y . Any possible 
bargaining agreement to this business agent would be tenuous 
or nonexistent. Moreover, we note that under Chapter 20, 
the c i t y council does not select the bargaining agent, i f 
any, for i t s employees. That i s done by the employees at 
an e l e c t i o n . Thus, the p o l i c y thrust of § 362.5, the 
prevention of improper influence over with whom the c i t y 
contracts, i s inapplicable i n t h i s context. 

Although there i s no evidence before us of such, p r o f i t 
to the council member could be a possible r e s u l t i f h i s salary 
as a business agent were t i e d i n some way to the "success" 
of the c o l l e c t i v e bargaining agreement. I f that could be 
shown, then there i s a better case that § 362.5 would apply 
to t h i s type of contract and any contract between the union 
and c i t y would be void. I t should be noted that any contract 
(as defined i n § 362.5) between the union and the c i t y which 
was made before t h i s agent were elected would not be void, 
because of the exception of § 362.5(7), The Code 1979. 
However, t h i s contract could not be renewed during his term 
of o f f i c e . 

Because § 362.5 probably does not apply, we should point 
out the provisions of § 362.6, The Code 1979, and common law. 
Section 362.6 provides, i n pertinent part: 

A measure voted upon i s not i n v a l i d 
by reason of c o n f l i c t of i n t e r e s t i n 
an o f f i c e r of a c i t y , unless the vote 
of the o f f i c e r was decisive to passage 
of the measure. 

Also, i n Wilson v. Iowa City, 165 N.W.2d 813, 822 (Iowa 1969) 
the court stated: 

We doubt i f any rule of law has more 
longevity than that which condemns 
c o n f l i c t between the public and 
private interests of governmental 
o f f i c i a l s and employees nor any 
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which has been more consistently 
and r i g i d l y applied. 

The high standards which the public' 
requires of i t s servants were set by 
common law and adopted l a t e r by 
statute. I t i s almost u n i v e r s a l l y 
held that such statutes are merely 
declaratory of the common law. 
(Cases c i t e d ) . 

These ru l e s , whether common law or 
statutory, are based on moral p r i n c i p l e s 
and p u b l i c p o l i c y . They demand complete 
l o y a l t y to the public and seek to avoid 
subjecting a public servant to the d i f f i 
c u l t , and often insoluble, task o? 
deciding between public duty and pri v a t e 
advantage. 

It i s not necessary that t h i s advantage 
be a f i n a n c i a l one. Neither i s i t 
required that there be a showing the 
o f f i c i a l sought or gained such a r e s u l t . 
I t i s the p o t e n t i a l for c o n f l i c t of 
in t e r e s t wnich the law desires to avoid. 
(Emphasis added). 

In another leading case dealing with possible c o n f l i c t s 
of i n t e r e s t , the court stated: " I t i s the general tendency 
of the decisions of the courts of t h i s country to frown upon 
a l l attempts and a l l contracts and a l l action on the part of 
the p u b l i c o f f i c e r s which tend to place them i n a p o s i t i o n 
where they w i l l be tempted to act from motives other than a 
f a i r and honest discharge of t h e i r public duty . . . " James 
v. Cit y of Hamburg, 174 Iowa 301, 156 N.W. 394 (1916). 

Thus, although § 362.5 probably does not apply, § 362.6 
may well apply. To avoid the p o t e n t i a l sanctions of § 362.6 
such a council member should avoid p a r t i c i p a t i n g i n any 
questions before the council r e l a t i n g to labor/management 
r e l a t i o n s i n general and any matters r e l a t i n g to h i s union 
i n p a r t i c u l a r . 

In conclusion, there i s nothing i n the Code which would 
preclude a business agent f o r a municipal union from running 
for c i t y council. However, i f elected, t h i s union business 
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agent should not take part i n any questions before the council 
r e l a t i n g to labor/management r e l a t i o n s i n general and any 
matters r e l a t i n g to his union i n p a r t i c u l a r , but contracts 
between these parties would not necessarily be v o i d under 
§ 362.5, The Code 1979. 

Sincerely, 

Tames P. Mueller 
'Assistant Attorney General 

JPM:rcp 



LIQUOR, BEER AND CIGARETTES: Highways; §§ 123.46, 313.2, 321.1(48), 
The Code 1979. The words "upon the p u b l i c streets or highways" 
do not include areas of a roadside park beyond the highway r i g h t 
of way co n s i s t i n g of areas for vehicular t r a f f i c , parking and 
sidewalks because penal statutes must be s t r i c t l y construed. 
Moreover, the word "upon" cannot be construed to mean "near" so 
that the phrase "upon the p u b l i c streets or highways" includes a 
roadside park. Thus, the consumption of beer i n areas of a state 
roadside park beyond the highway r i g h t of way i s not pro h i b i t e d 
under the f i r s t phrase of § 123.46. (Mull to Knuth, Jones County 
Attorney, 10/30/79) #79-10-22 C£) 

October 30, 1979 

Mr. Adrian T. Knuth 
Jones County Attorney 
212 1st Avenue West 
Cascade, IA 52033 

Dear Mr. Knuth: 

This i s i n reply to your request f o r an opinion of the 
Attorney General regarding the i n t e r p r e t a t i o n of a statutory pro
v i s i o n regulating the consumption of beer at p a r t i c u l a r places. 
Your question i s as follows: "Is the consumption of beer at. . . 
[a] roadside park i n v i o l a t i o n of the f i r s t phrase of Section 
123.46 of the Iowa Code, i . e . , 'It i s unlawful for any person to 
use or consume a l c o h o l i c l i q u o r s or beer upon the public streets 
or highways. . . ' [ ? ] " 

Your l e t t e r gives the following d e s c r i p t i o n of a p a r t i c u l a r 
roadside park north of the c i t y of Anamosa on U.S. Highway No. 151: 
"This park i s owned by the State of Iowa and maintained by the Iowa 
State Department of Transportation. I t consists of l i t t l e more 
than a driveway, t o i l e t f a c i l i t i e s and p i c n i c benches. Area youths 
have begun to use the area for keggers." 

I t i s our opinion that the words "upon the public streets or 
highways," when s t r i c t l y construed i n a criminal prosecution, do 
not contemplate areas of a state roadside park beyond the highway 
r i g h t of way co n s i s t i n g of areas f o r vehicular t r a f f i c , parking 
and sidewalks. Thus, the consumption of beer i n such areas i s 
not prohibited under the f i r s t phrase of §123.46, The Code 19 79. 

The statutory provision i n question i s part of the Iowa Beer 
and Liquor Control Act, Chapter 123, The Code 1979. I t provides 
i n relevant part that: 
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I t i s unlawful f o r any person to use or consume 
a l c o h o l i c l i q u o r s or beer upon the public s t r e e t s 
or highways, or a l c o h o l i c l i q u o r s i n any pub l i c 
place, except premises covered by a l i q u o r c o n t r o l 
l i c e n s e , or to possess or consume a l c o h o l i c l i q u o r s 
or beer on any public school property or while a t 
tending any public or pri v a t e school r e l a t e d functions, 
and no person s h a l l be intoxicated nor simulate i n 
t o x i c a t i o n i n a public place. (Emphasis added.) 

V i o l a t i o n of the provision constitutes an offense punishable as 
a simple misdemeanor, §123.46. The criminal character of the act 
of consuming beer depends on the l o c a l i t y i n which i t i s committed 
under §123.46. Proof of a place of consumption as designated i n 
the statute i s an e s s e n t i a l element of the offense. 1952 Cp.Att'yGen. 128. 

No statutory d e f i n i t i o n of stree t or highway i s found i n 
Chapter 123. The statutory d e f i n i t i o n of stree t and highway of 
the motor vehicle laws has been applied to a crimi n a l statute 
p r o h i b i t i n g carrying guns i n a vehicle "on any public highway." 
See State v. Sims, 173 N.W.2d 127, 128 (Iowa 1969). Section 
321.1(48), The Code 1979, provides that: "Street" or "highway" 
means the en t i r e width between property l i n e s of every way or 
place of whatever nature when any part thereof i s open to the use 
of the p u b l i c , as a matter of r i g h t , for purposes of vehicular 
t r a f f i c . In Kearney v. Ahmann, 264 N.W.2d 768, 770 (Iowa 1978), 
the court commented on the scope of §321.1(48) by s t a t i n g that 
"[a]s thus defined a s t r e e t includes a l l parts of the r i g h t of way, 
incl u d i n g the portion used f o r parkings, sidewalks and pedestrian 
t r a v e l . " 

A respectable argument can be made that the state roadside 
parks are part of the highways within the contemplation of the 
words "upon the public s t r e e t s or highways" i n §123.46,based on 
the d e f i n i t i o n of highways i n §321.1(48). Obviously, the park 
area would f a l l within the public property l i n e s . The contention 
that the state roadside parks are part of the highways appears 
also to be supported by the statutory provision authorizing the 
u t i l i z a t i o n of roadside parks. Section 313.2, The Code 1979, 
provides that " [ s ] a i d parks and parking areas s h a l l be a part of 
the primary road system. . . . " Moreover, a p o l i c y argument can 
be made that i n the i n t e r e s t s of highway safety, motorists who 
stop at a roadside park f o r r e s t should not be permitted to con
sume beer. Thus, i t can be argued that the word "upon" should 
be construed to mean "near" so that the phrase "upon the pu b l i c 
streets or highways" of §123.46 includes areas near the public 
s t r e e t s . See H i l t o n v. Cramer, 50 S.D. 274, 209 N.W. 543, 544 
(1926)(statutory language r e q u i r i n g land for school house s i t e to 
be s i t u a t e d "upon" a highway construed to mean along or near to 
the highway). 

Criminal statutes, however, must be s t r i c t l y construed and 
t h e i r scope should not be expanded to include cases beyond the plair. 
meaning of t h e i r words though within the p o l i c y of the law. State 
v. Nelson, 178 N.W.2d 434 (Iowa 1970). The ordinary meaning of 
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the word "street" would not include r e c r e a t i o n a l areas of a road
side park. As the court noted i n the st r e e t assessment case of 
Bennett v. Seibert, 10 Ind. App. 369, 35 N.E. 35, 38, (1893), 
"[b]eing parks, they cannot be s a i d to be, i n any proper sense, 
parts of the st r e e t . Streets and parks, while they are both 
devoted to the uses of the pub l i c , are set apart f o r widely d i f 
ferent purposes. A street i s a place of passage, a park a place 
of r e s t or recreation." In our opinion, the words "upon p u b l i c 
streets or highways" should be l i m i t e d to a s t r i c t sense of highway 
r i g h t of way i n a criminal prosecution under §123.46. O r d i n a r i l y , 
the highway r i g h t of way would consist of the areas used f o r vehi
cular t r a f f i c , parking and sidewalks. 

An example of the scope of the words "upon the public streets 
or highways" i s found in Op. A t t 1 yGen. #65-4-1. I t held that consumption 
of beer and al c o h o l i c liquors i s prohibited upon the roads of a 
state park under the statutory predecessors of §123.46.^ The 
rationale of the opinion was that the state park road system i s 
one of the systems of highways under §306.1, The Code 1962, and 
thus such roads are public streets or highways within the contem
p l a t i o n of the beer and l i q u o r laws. 

The designation of state roadside parks as part of the p r i 
mary road system under §313.2 i s intended as an enabling provision 
for the a c q u i s i t i o n and maintenance of roadside parks by the 
Department of Transportation. Section 313.2 authorizes the Depart
ment of Transportation to " u t i l i z e any land acquired i n c i d e n t a l to 
the a c q u i s i t i o n of land for highway r i g h t of way. . .for roadside 
parks and parking areas." Since land obtained f o r roadside parks 
i s considered i n c i d e n t a l to that property acquired for highway r i g h t 
of way, §313.2 should not be construed as enlarging the d e f i n i t i o n 
of streets and highways to include roadside parks i n a criminal 
prosecution under §123.46. 

Support f o r the view that mere proximity of a p a r t i c u l a r place 
to a highway does not i n i t s e l f make such a place encompassed 
by the words "upon the public streets of highways" i s found i n 
Hutchinson v. State, 8 Ga. App. 684, 70 S.E. 63, 65 (1911). The 
court i n Hutchinson held that standing on a porch of a store ap
proximately 15 to 30 feet from a public road i s not standing on 
the highway within the contemplation of statutory language com
parable to the f i r s t phrase of §123.46. The court expressly rejected 
the argument that "on" the highway should be construed as meaning 
"near" the highway. The court reasoned as follows: 

Section 12 3.42, The Code 1962, provides i n relevant part that: 
" I t i s hereby made unlawful for any person to use or consume any 
a l c o h o l i c l i q u o r s upon the public streets Or highways, . . . ." 
Section 124.37, The Code 1962, provides, i n t e r a l i a , as follows: 
" I t i s hereby made unlawful for any person to use or consume beer 
upon the public streets or highways 
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[I]t would be hard j u d i c i a l l y to prescribe the 
exact distance on either side of a public road to 
which the offense should be extended. . . . 

The act. . .declares i t to "be unlawful f o r any 
person or persons to be and appear i n an in t o x i c a t e d 
condition on any public s t r e e t or highway." etc. We 
are of the opinion that t h i s language i s unambiguous, 
and that the words "on the public highway" do not 
include near the public highway. We are aware that 
there i s a l i n e of decisions i n which the word "on" 
i s held to be synonymous with "near" or "contiguous"., 
. . .Every case we have been able to f i n d i n which 
the word "on" i s construed to mean near to, adjacent, 
or contiguous, however, was a c i v i l case: and, of 
course, a f a r greater l i b e r a l i t y of construction i s 
allowable i n such cases than where a criminal statute 
i s to be construed. We have been unable to f i n d any 
case where a statute making i t a crime to do an act 
at a s p e c i f i e d time or at a d e f i n i t e place has been 
construed to include an act done near the forbidden 
time or place, unless the l o c a l i t y included by i m p l i 
cation was i n some way necessarily connected with the 
l o c a l i t y i n which the act was forbidden. 

Accord, Cawood v. Commonwealth, 229 Ky. 522, 17 S.W.2d 453 (1929) 
(court held that being intoxicated 100 yards from a public road 
was not i n a p u b l i c road within contemplation of statute p r o h i b i 
t i n g drunkenness). 

We f i n d the r a t i o n a l e of Hutchinson persuasive. Parks are 
areas f o r r e c r e a t i o n a l use and thus are d i s t i n c t from streets and 
highways which are f o r the purpose of t r a v e l . In our opinion, the 
words "upon the public streets or highways" do not include areas 
of a roadside park beyond the highway r i g h t of way c o n s i s t i n g of 
the areas f o r vehicular t r a f f i c , parking and sidewalks when 
s t r i c t l y construed i n a criminal prosecution. Moreover, the word 
"upon" cannot be construed to mean "near" so that the phrase 
"upon the public streets or highways" includes a roadside park. 
Accordingly, the consumption of beer i n the areas of a state road
side park beyond the highway r i g h t of way does not v i o l a t e the 
f i r s t phrase of §123.46. 

Sincerely, 

RICHARD E. MULL 
Assistant Attorney General 

REM:rh 



COUNTIES: County Attorney. §§ 20.3(7), 20.4(3), 20.17(2), 
332.61, and 336.2(11). Chapters 20 and 336, The Code 1979, 
do not require a county attorney to negotiate with public 
employees and otherwise act as agent for the county i n 
Chapter 20 proceedings and, therefore, a part-time county 
attorney could contract to provide such services and receive 
extra compensation for those services. (Mueller to Neas, 
Audubon County Attorney, 10/30/79) #79-10-2lC<~) 

October 30, 1979 

Mr. David M. Neas 
Audubon County Attorney 
411 South Park Place 
Audubon, Iowa 50025 

Dear Mr. Neas; 

This i s i n response to the following l e t t e r from 
you: 

I am wr i t i n g to request an Opinion as to 
whether a County Attorney could l e g a l l y enter 
into a contract with the County Board of 
Supervisors to conduct negotiations with 
Public Employees and otherwise act as agent 
for the County i n proceedings pursuant to the 
Public Employee Relations Act, Chapter 20 of 
the Code. 

The services contemplated would possibly 
include some l e g a l representation, but would 
pr i m a r i l y include a s s i s t i n g County o f f i c i a l s 
with developing personnel p o l i c i e s , bargaining, 
and a s s i s t i n g i n implementing the contract. 

My review of p r i o r Attorney General's 
Opinions indicate that some sorts of duties 
may be performed by County Attorneys for 
County agencies for addit i o n a l compensation 
and some may not. Therefore, I would 
appreciate your Opinion i n regard to t h i s 
matter. 
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F i r s t , the question arises whether such a service, 
negotiating with the p u b l i c employees as agent for the 
county, f a l l s within the statutory duties of county attorneys 
as set f o r t h i n the Code. I t i s our opinion that such i s 
not required under Chapter 336, The Code 1979, which prescribes 
the duties of county attorneys, nor under Chapter 20, which 
sets f o r t h p u b l i c employer and employee righ t s during c o l l e c t i v e 
bargaining. A county attorney cannot be required to perform 
any duty save such as the law requires of him. Dubuque 
County v. F i t z p a t r i c k , et a l . , 144 Iowa 86, 90, 121 N.W. 15, 
17 (1909). Nothing within § 336.2, The Code 1979, which 
sets f o r t h the duties of county attorneys would expressly 
cover the above-described service, unless such service i s 
"enjoined upon him by law". § 336.2(11). 

Section 20.17(2), The Code 1979 states: 

The employee organization and the p u b l i c 
employer may designate any i n d i v i d u a l as i t s 
representative to engage i n c o l l e c t i v e bargaining 
negotiations. 

This Code section implies that no p a r t i c u l a r party within the ) 
governing body of the public employer i s already assigned the 
duty of representing the employer i n c o l l e c t i v e bargaining 
negotiations, but that the governing body of the employer 
may appoint an authorized representative. See 1975 Op.Att'yGen. 
65. I t would seem, therefore, that negotiating with the 
p u b l i c employees as agent for the county would be a service 
outside the duties enjoined upon the county attorney by law. 

Even though t h i s service may not be one required by 
law, t h i s does not answer the question whether t h i s county 
attorney could receive extra compensation for performing such 
service. Your l e t t e r f a i l s to mention i f t h i s county attorney 
i s a f u l l - t i m e or part-time county attorney pursuant to 
§ 332.61, The Code 1979. That section provides: 

A county may provide that the county 
attorney s h a l l be a f u l l - t i m e or part-time 
county o f f i c e r i n the manner provided i n 
t h i s d i v i s i o n . A f u l l - t i m e county attorney 
s h a l l r e f r a i n from the private p r a c t i c e of 
law. 

The "private p r a c t i c e of law" i s nowhere defined i n the Code. 
However, the c l e a r intent of t h i s recent l e g i s l a t i v e act i s 



Mr. David M. Neas Page 3 

to place a r e s t r i c t i o n on the a b i l i t y of f u l l - t i m e county 
attorneys to practice law, other than to perform duties 
required as a county attorney. However, we think the 
"private p r a c t i c e of law" includes the representation of 
c l i e n t s for compensation other than the representation 
required by the p o s i t i o n of county attorney. This would 
preclude f u l l - t i m e county attorneys from providing any 
services for extra compensation, for such would be the 
"private p r a c t i c e of law'V, 

As to part-time county attorneys, the Code does not 
l i m i t t h e i r practice of law. However, the question arises 
whether the p o s i t i o n of negotiator during c o l l e c t i v e bargaining 
for the county i s incompatible with the p o s i t i o n of county 
attorney. In State v. White, 257 Iowa 660, 133 N.W.2d 903, 
905 (1965), the court stated the test of i n c o m p a t i b i l i t y to 
be: 

whether there i s an inconsistency i n the 
functions of the two, as where one i s 
subordinate to the other 'and subject 
i n some degree to i t s revisory power,' 
or where the duties of the two o f f i c e s 
'are inherently inconsistent and 
repugnant.' 

There seems to be no such problem here. As negotiator for 
the county, the part-time county attorney i s merely carrying 
out an extension of h i s required statutory duties; that i s , 
the county attorney i s merely giving a d d i t i o n a l service to 
the county board of supervisors for extra compensation. 
He/she i s not providing a service which i s incompatible with 
the duties of a county attorney, but merely extra service 
of a s i m i l a r nature. 

A question also remains whether a county attorney i n 
t h i s p o s i t i o n as a negotiator for the county w i l l have a 
c o n f l i c t of i n t e r e s t . Our opinion as to t h i s i s that no 
c o n f l i c t of i n t e r e s t w i l l a r i s e . The county attorney i s 
a public employer, l i k e the board of supervisors which he 
would represent, and would, therefore, have much the same 
in t e r e s t . 

In conclusion, negotiating with p u b l i c employees and 
otherwise acting as agent for the county i n Chapter 20 
proceedings i s not required of the county attorney under 
Chapters 20 and 336, The Code 1979. However, a f u l l - t i m e 



Mr. David M. Neas Page 4 

county attorney s h a l l r e f r a i n from the private practice 
of law and, therefore, i s precluded from contracting to 
provide such services and receive extra compensation for 
such services. Nothing i s found i n the Code of Iowa or 
the court decisions which would preclude a part-time 
county attorney from performing services, which are beyond 
his public duties, for extra compensation. Nor do we f i n d 
any inherent i n c o m p a t i b i l i t y or c o n f l i c t of i n t e r e s t i n 
t h i s s i t u a t i o n . In concluding t h i s , however, we do not 
wish to be understood as suggesting that the arrangement 
i s n e c e s s a r i l y desirable from a p o l i c y perspective. A 
part-time county attorney w i l l occasionally be c a l l e d upon 
to represent the Board of Supervisors i n a r b i t r a t i o n and 
other l e g a l proceedings a r i s i n g out of a c o l l e c t i v e 
bargaining agreement. The "heat" sometimes generated by 
such proceedings may q u a l i f y the effectiveness of a part-
time county attorney i n subsequent negotiations. 

Sincerely, 

/Fames P. Mueller 
'Assistant Attorney General 

JPM:rcp 



COUNTIES: Sections 306.21, 358A.3, 358A.4, 358A.5, 358A.6, 
358A.12, 409.4, 409.5, 409.6, 409.7. When a submitted p l a t 
request meets a l l state, county and municipal subdivision regu
l a t i o n s , the county board of supervisors has a duty to approve 
the p l a t . (Hagen to C r i s w e l l , Warren County Attorney, 10/30/79) 
#79-10-20 CL; 

October 30, 1979 

Mr. John W. C r i s w e l l 
Warren County Attorney 
208 West Ashland 
Indianola, Iowa 50125 

Dear Mr., C r i s w e l l : 

This i s written i n response to your request f o r an 
Attorney General *s opinion as to whether or not a county 
board of supervisors has the d i s c r e t i o n a r y power to disapprove 
a r u r a l subdivision p l a t when the p l a t meets a l l zoning and 
subdivision regulations as required by county and state law. 

The procedure followed by the Warren County Board 
of Supervisors i s as follows: The board promulgates regula
t i o n s concerning subdivisions according to a comprehensive plan 
pursuant to ch. 358A. A p l a t i s submitted to the county 
engineer f o r approval pursuant to § 306.21. The board of 
supervisors 1 approval i s then sought before such p l a t i s re
corded. Your question a r i s e s at t h i s point — may the board 
of supervisors, who have set the c o n t r o l l i n g standards to be met 
and enforced by the county engineer, disapprove of a subdivision 
plan which meets those standards? 

Chapter 358A, The Code 1979, sets f o r t h the powers of 
a county board of supervisors as to county zoning. Section 358A.3, 
The Code 1979. These powers include regulation, r e s t r i c t i o n and 
p r o h i b i t i o n of land use throughout the county. The regulations 
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s h a l l be i n accordance with a comprehensive plan to encourage the 
most appropriate use of land throughout the county. Section 358A.5, 
The Code 1979. The board has the power to prescribe and charge per
mit fees upon a showing of compliance with these regulations. The 
section then st a t e s : " . . . [U]pon payment of the required permit 
fee, the board of supervisors s h a l l , within seven days, issue a 
permit to the applicant." [Emphasis added]. This section imposes 
a duty on the board to issue t h i s permit; no d i s c r e t i o n a r y power 
to approve or disapprove a request has been given to the board. 

Section 306.21, The Code 1979, which concerns the approval 
of road plans i n r u r a l subdivisions by counties, and ch. 409, The 
Code 1979, which mainly concerns the p l a t t i n g of subdivisions i n 
general with s p e c i f i c reference to c i t i e s , have a p p l i c a b i l i t y to 
t h i s question. 

Both sections indicate possible board d i s c r e t i o n i n the 
approval of these p l a t s . Section 306.21 provides: "In the event 
such road plans are not approved as herein provided such roads s h a l l 
not become the part of any road system defined i n t h i s chapter ( i . e . , 
p u b l i c road)." I t i s our opinion that "not approved" under t h i s pro
v i s i o n i s a procedural matter, however, a f f e c t i n g the maintenance of 
the proposed roads as p u b l i c or p r i v a t e , and does not mean disapproval 
of a subdivision p l a t . l \ 

Chapter 409, The Code 1979, provides that a c i t y council 
s h a l l approve a p l a t when the p l a t conforms to c i t y regulations con- _ 
cerning s t r e e t s , blocks, s t r e e t grading, sidewalks, sewers and a l l e y s . 
See §§ 409.4-7, The Code 1979. 

While the courts have not been i n t o t a l accord i n deter
mining the d i s c r e t i o n of a county board of supervisors, we are 
persuaded by the determinations held i n the majority of j u r i s 
d i c t i o n s that the board's powers to regulate subdivisions do not 
continue beyond providing regulations. Upon compliance with these 
regulations, the board acts i n a m i n i s t e r i a l capacity and i s duty 

Two e a r l i e r opinions addressed the question of county engineer vs. 
board of supervisors approval. A county board of supervisors can
not d i r e c t the county engineer to approve a p l a t , but i f the p l a t 
bears the approval of the board, i t may be recorded with the pos
s i b l e consequence of no p u b l i c use dedication. See Op.Atty.Gen. 
#78-5-8, Op.Atty.Gen. #78-6-6. 

The c i t y council's approval may be necessary f o r a r u r a l sub
d i v i s i o n i f within two miles from c i t y l i m i t s . See Op.Atty.Gen. 
#79-4-2. 
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3 bound to approve a submitted p l a t . In Knudson v. State, 157 
N.E.2d 469 (Indiana 1959), (concerning a municipality) the 
Indiana Supreme Court stated: 

. . . [P]ublic p o l i c y requires that 
[a municipality's] authority be exer
c i s e d i n a standardized and c l e a r l y 
defined manner so as to enable both 
the landowners and the municipality 
to act with assurance and authority 
regarding the development of such areas. 
I t i s for t h i s reason that although 
public p o l i c y requires municipal c o n t r o l 
of such development, nevertheless the 
authority of a town to deny a landowner 
the r i g h t to develop h i s property by 
refusing to approve the p l a t of such 
development i s by statute made to r e s t 
upon s p e c i f i c standards of a statute or 
implementing ordinance. Therafter the 
approval or disapproval of the p l a t on 
the basis of c o n t r o l l i n g standards i s 
a m i n i s t e r i a l act. [Emphasis added]. 

Thus, the county board of supervisors may exercise d i s c r e t i o n i n 
zoning by the adoption of uniform regulations and r u l e s , promulgated 
and published i n accordance with appropriate statutes, see §§ 358A.3, 
358A.4, 358A.5, 358A.6, 358A.12. The action of the board i n t h i s 
case, however, was mandated by i t s m i n i s t e r i a l duty to perform. 

In summary, we are of the opinion that when subdivision 
regulations of a county and the state have been met concerning a 
p l a t request, the county board of supervisors has a m i n i s t e r i a l 
duty to approve the p l a t . 

Very £ruly yours, 
// - ' • . ' 

^ , ^ 

HOWARD 0. HAGEN 
Assistant Attorney General 

HOH:sh 

This o f f i c e issued an opinion i n 1964 advising that a board of 
supervisors does have authority to r e j e c t a proposed p l a t i f the 
streets p l a t t e d do not comply with reasonable requirements. Op. 
Atty. Gen. 6.6, October 29, 1964. This was a construction of the 
Iowa statute i n e f f e c t at that time: Section 306.15, The Code 1962. 



CRIMINAL LAW WEAPON'S PERMIT: Sections 724.4, 724.5, 724.6, 
The Code 1979. Staff members, including c o r r e c t i o n a l o f f i c e r s , 
of the d i v i s i o n of adult corrections must obtain a permit to 
carry weapons. The $5.00 fee required for such permits may 
be paid from the d i v i s i o n ' s appropriated funds. (Cleland to 
F a r r i e r , Director, D i v i s i o n of Adult Corrections, 10/25/79) 
#79-10-17^0 

October 25, 1979 

Mr. Hal F a r r i e r , Director 
D i v i s i o n of Adult Corrections 
Iowa Department of S o c i a l Services 
Lucas State O f f i c e Building 
Des Moines, IA 50 319 

Dear Mr. F a r r i e r : 

Your predecessor, Mr. McCauley, has requested an opinion 
of the Attorney General concerning Iowa's new weapon laws. 
S p e c i f i c a l l y he asked the following questions: 

1. Are state c o r r e c t i o n a l o f f i c e r s or s t a f f 
members required to obtain a weapons permit 
to perform t h e i r job duties? 

2. Is the $5.00 fee applicable to these 
state employees to be paid by state appropriated 
funds? 

To answer the f i r s t question as i t r e l a t e s to " c o r r e c t i o n a l 
o f f i c e r s , " we r e f e r to section 724.4(4), The Code 1979, which pro
vides, i n part, as follows: 

A person who goes armed with a dangerous 
weapon concealed on or about his or her person, 
or who, within the l i m i t s of any c i t y , goes 
armed with a p i s t o l or revolver, or any loaded 
firearm of any kind, whether concealed or not, 
or who knowingly c a r r i e s or transports i n a 
vehicle a p i s t o l or revolver, commits an 
aggravated misdemeanor, provided that t h i s section 
s h a l l not apply to any of the following: 

* * * 
4. Any c o r r e c t i o n o f f i c e r , when his 
or her duties require, serving under the 
authority of the d i v i s i o n of adult 
corrections. (Emphasis added). 
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Section 724.4 C41 s p e c i f i c a l l y exempts from the criminal 
provision which p r o h i b i t s c a r r y i n g concealed dangerous weapons 
any c o r r e c t i o n a l o f f i c e r serving under the authority of adult 
corrections provided that the duties of the o f f i c e r require the 
o f f i c e r to carry weapons. However, keeping i n mind the fac t that 
the obvious purpose of Code § 724.4 i s to protect the health, 
safety, and welfare of the people of Iowa, the exemptions pro
vided for i n Code § 724.4(4) should be narrowly construed. There
fore, i n our opinion, the language, "when his or her duties re
quire, serving under the authority of the d i v i s i o n of adult 
corrections" i n Code § 724.4(4) would not permit a c o r r e c t i o n a l 
o f f i c e r to carry a weapon to and from work i n a manner generally 
prohibited by Code § 724.4. In other words, the exemption provided 
fo r i n Code § 724.4(4) i s s t r i c t l y l i m i t e d to those instances 
when (1) the c o r r e c t i o n a l o f f i c e r ' s duties require the o f f i c e r to 
go armed, and (2) the c o r r e c t i o n a l o f f i c e r a c t u a l l y i s engaged i n 
the discharge of those duties. 

Section 724.5, The Code 1979, provides that i t i s "the duty 
of any person armed with a revolver, p i s t o l , or pocket b i l l y 
concealed upon h i s or her person to have i n his or her immediate 
possession the permit provided for i n section 724.4, subsection 
8 . . . ." Section 724.5 further provides that i t i s a simple 
misdemeanor f o r a person to f a i l to produce such a permit upon 
request of a peace o f f i c e r . In our opinion, the exemptions 
provided for i n Code § 724.4 do not apply to Code § 724.5. More
over, since section 724.6, The Code 1979, provides, i n pertinent 
part, that "[a] person may be issued a permit to carry weapons 
when the person's employment as a . . . c o r r e c t i o n a l o f f i c e r . . . 
reasonably j u s t i f i e s that person going armed," i t appears that 
the General Assembly intended that c o r r e c t i o n a l o f f i c e r s 
obtain professional permits to carry weapons. Obviously, i n order 
to obtain such a permit, a c o r r e c t i o n a l o f f i c e r would have to s a t i s f y 
the requirements of sections 724.6 to 724.10, The Code 1979. 

It i s , therefore, our opinion, based on Code §§ 72 4.4 through 
724.6, that a c o r r e c t i o n a l o f f i c e r i s exempt from the criminal 
provisions of Code § 724.4 provided that the o f f i c e r i s acting 
under authority of the d i v i s i o n of adult corrections and his 
or her duties require the use of weapons. However, a c o r r e c t i o n a l 
o f f i c e r i s not exempt from the provisions of Code § 724.5. Thus, 
a c o r r e c t i o n a l o f f i c e r must obtain and carry a professional permit 
to carry a concealed revolver, p i s t o l , or pocket b i l l y . In 
addition, Code § 724.6 imposes a general duty to obtain a permit. 

With regard to s t a f f members who are not properly c l a s s i f i e d 
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as " c o r r e c t i o n a l o f f i c e r s , " the statutory exemption referred to 
i n section 724.4(4), The Code 1979, does not apply. Accordingly, 
i n order to avoid the criminal l i a b i l i t y imposed by section 724.4, 
The Code 1979, such s t a f f member i s required to obtain and have i n 
his or her possession a nonprofessional weapons permit prescribed 
by section 724.7, The Code 1979, i n order to l a w f u l l y carry a 
dangerous weapon. 

With regard to the second question Mr. McCauley posed for 
our consideration, when i t i s determined by the d i v i s i o n of 
adult corrections that c e r t a i n s t a f f members, including " c o r r e c t i o n a l 
o f f i c e r s , " should be armed i n the course of performance of t h e i r 
o f f i c i a l duties, the $5.00 fee required pursuant to section 724.11, 
The Code 1979, may be paid from the d i v i s i o n ' s appropriated 
funds. These expenditures would constitute part of the "operating 
expenses" of the d i v i s i o n . See generally sections 8.22, 8.31 
and 8.38, The Code 1979. 

Sincerely, 

RICHARD L. CLELAND 
Ass i s t a n t Attorney General 

RLC/cla 



COUNTIES AND COUNTY OFFICERS: County Hospitals. Ch. 347A; §§ 347A.1, 
347A.6, The Code 1979. The board of trustees of a county p u b l i c hos
p i t a l organized and operating under ch. 347A, The Code 1979, i s not 
prohibited from employing independent l e g a l counsel. (Hyde to Larson, 
Winneshiek County Attorney, 10/25/79) #79-10-16 £ ^ 

October 25, 1979 

Dennis G. Larson 
Winneshiek County Attorney 
112 W. Main Street 
Decorah, Iowa 52101 

Dear Mr. Larson: 

We have received your request f o r an opinion from 
t h i s o f f i c e concerning whether a county public hospital 
organized and operating under ch. 347A, The Code 1979, may 
r e t a i n i t s own l e g a l counsel. We are unable to f i n d any 
p r o h i b i t i o n i n the Code which would r e s t r i c t the board of 
h o s p i t a l trustees from such a p r a c t i c e . 

The board of h o s p i t a l trustees i s entrusted with the 
administration and management of a county public h o s p i t a l 
acquired, constructed, equipped, enlarged or improved under 
ch. 347A, The Code 1979. S p e c i f i c a l l y : 

The board of h o s p i t a l trustees may employ, 
f i x the compensation and remove at pleasure 
p r o f e s s i o n a l , t e c h n i c a l and other employees, 
s k i l l e d or u n s k i l l e d , as i t may deem nec
essary for the operation and maintenance of 
the h o s p i t a l . . . The board of trustees s h a l l 
make a l l rules and regulations governing i t s 
meetings and the operation of the county 
ho s p i t a l . . . 

Section 347A.1, The Code 1979. 

A de c i s i o n to employ l e g a l counsel would be d i s c r e t i o n a r y 
and within the purview of the h o s p i t a l board of trustee's general 
administrative powers. Further, § 347A.6 s p e c i f i c a l l y empowers 
the board to employ counsel for necessary l e g a l proceedings i n 
connection with the c o l l e c t i o n of accounts. 

I 
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In conclusion, there appears to be nothing i n ch. 347A 
which would r e s t r i c t the board of trustees of a county h o s p i t a l 
organized pursuant to ch. 347A from employing independent l e g a l 
counsel. 

Very t r u l y yours, 

ALICE J . HYDE 
Ass i s t a n t Attorney General 

AJH:sh 

j 



ENVIRONMENTAL PROTECTION - State Implementation Plan Permit 
Requirements - Federal Clean A i r Act. Sections 455B.12(10), 
455B.13(3), The Code 1979; 42 U.S.C. § 7401, et se£.; 400 
I.A.C. § 3.K455B). Current Iowa Statutes and rules do not 
require a permit from the Department of Environmental Quality 
p r i o r to construction of portions of a stationary source of 
a i r p o l l u t i o n other than equipment which causes p o l l u t i o n and 
r e l a t e d p o l l u t i o n control equipment. At present the Depart
ment does not have the statutory authority to modify i t s 
rules to require such a permit. (Ovrom to Crane, Iowa Department 
of Environmental Quality, 10/24/79) #79-10-15 £0 

October 24, 1979 

Larry E. Crane 
Executive Director 
Iowa Department of Environmental Quality 
Wallace State O f f i c e Building 
L O C A L 

Dear Mr. Crane: 

You requested our opinion concerning the statutory autho
r i t y of the Iowa A i r Quality Commission to e s t a b l i s h r u l e s 
r e q u i r i n g that a permit be obtained p r i o r to construction 
of any portion of a stationary source of a i r p o l l u t i o n . 

The f e d e r a l Clean A i r Act as amended, 42 U.S.C. 7401, 
et seq., requires that each state develop a state implementa
t i o n plan (SIP) s e t t i n g f o r t h the manner i n which the state 
w i l l achieve compliance with nation a l ambient a i r q u a l i t y 
standards. 42 U.S.C. 7401(a)(1). The Act requires that SIPs 
include a permit program which provides f o r preconstruction 
review of large sources of a i r p o l l u t a n t s . 42 U.S.C. §§ 7401 
(a)(2)(D), 7410(a)(2)(I), 7401(a)(4); § 7475 (permit require
ment for major emitting f a c i l i t i e s i n attainment, or clean a i r , 
areas); §§ 7502(b)(6) and 7503 (permit requirement for major 
stationary sources i n nonattainment areas). Under the Act, 
construction may not be commenced on any "major emitting, f a c i 
l i t y " or "major stationary source" without f i r s t obtaining a 
permit. 42 U.S.C. §§ 7475 and 7502(b)(6). Major emitting 
f a c i l i t i e s and major stationary sources are stationary sources 
which emit over s p e c i f i e d amounts of p o l l u t a n t s . 42 U.S.C. 
§§ 7479, 7602(j). A "stationary source" i s defined i n the Act 
as "any b u i l d i n g , structure, f a c i l i t y , or i n s t a l l a t i o n which 
emits or may emit any a i r p o l l u t a n t . " 42 U.S.C. § 7411(a)(3). 
B a s i c a l l y , then, under the Act a permit must be obtained before 
beginning construction of any b u i l d i n g , structure, f a c i l i t y or 
i n s t a l l a t i o n which emits s p e c i f i e d amounts of a i r p o l l u t a n t s . 
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The Environmental Protection Agency (EPA) requires that 
each SIP show that the State has the l e g a l authority to pre
vent construction or operation of a f a c i l i t y , b u i l d i n g , struc
ture, i n s t a l l a t i o n or combination thereof which w i l l prevent 
attainment or maintenance of ambient a i r q u a l i t y standards. 
40 C.F.R. 51.11(a)(4). The state must s p e c i f i c a l l y i d e n t i f y 
the provisions of state law which grant t h i s authority. 40 
C.F.R. 51.11(c). See also proposed rules i n 44 Fed. Reg. 51924 
(Sept. 5, 1979) (tcTTe c o d i f i e d i n 40 C.F.R. § 51.24 and Appen
dix S, §11.) 

You have asked two questions i n r e l a t i o n to the Clean A i r 
Act provisions and regulations discussed above: 

1. Do the current Iowa statutes and rules re
quire that a permit be obtained before the i n i t i a t i o n 
of construction of any p o r t i o n of a stationary source 
of a i r p o l l u t i o n ? 

2. I f not, does the A i r Quality Commission have 
adequate statutory authority to modify i t s r u l e s to 
require that a permit be obtained before i n i t i a t i o n 
of construction of any p o r t i o n of the source, or must 
the department's statutory authority be modified? 

In response to your f i r s t question, Iowa law and Department 
of Environmental Quality r u l e s require a permit p r i o r to i n i t i a 
t i o n of construction, i n s t a l l a t i o n , or a l t e r a t i o n of equipment 
which causes or contributes to a i r p o l l u t i o n and r e l a t e d p o l l u 
t i o n control equipment. Sections 455B.12(10), 455B.13(3), The 
Code 1979; 400 I.A.C. §§ 3.K455B), 1. 2 (17) (455B), 1.2 (21) (455B) . 
(Actually the d e f i n i t i o n of "equipment" varies s l i g h t l y among 
the d i f f e r e n t rules and Code sections, but such differences 
are i r r e l e v a n t to t h i s opinion. Hereinafter a l l equipment which 
causes or contributes to a i r p o l l u t i o n and r e l a t e d p o l l u t i o n 
control equipment w i l l be r e f e r r e d to as "equipment".) Except 
for conditional permits f o r e l e c t r i c a l power plants (See §§ 
455B.12(10), 455B.13(3), Chapter 476A, The Code 1979) no permit 
i s required before i n i t i a t i o n of construction of portions of a 
stationary source of p o l l u t i o n other than the equipment. 

Iowa statutes and r u l e s therefore allow construction of 
other portions of a b u i l d i n g , f a c i l i t y , structure or i n s t a l l a 
t i o n to commence before a permit f o r the equipment i s obtained. 
This i s at variance with the Act's requirement that a permit 
be obtained p r i o r to construction of any b u i l d i n g , f a c i l i t y , 
i n s t a l l a t i o n or structure, and the requirement i n the regulations 
that the state have authority to prevent construction of the same. 
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Thus your f i r s t question i s answered i n the negative; except for 
conditional permits for e l e c t r i c a l generating f a c i l i t i e s , Iowa 
statutes and rules do not require that a permit be obtained 
p r i o r to i n i t i a t i o n of construction of portions of a source of 
a i r p o l l u t i o n other than equipment. 

Your second question i s whether the Iowa A i r Quality Commis
sion has adequate statutory authority to change i t s rules to re
quire a preconstruction permit f o r a l l portions of a stationary 
source rather than just for the equipment. For the reasons set 
fo r t h below, i t i s our opinion that the commission does not have 
such authority under current Iowa statutes. 

An administrative body has only such powers as are s p e c i f i 
c a l l y conferred by the statute creating i t , or can be ne c e s s a r i l y 
implied therefrom. Quaker Oats Co. v. Cedar Rapids Human Rights 
Commission, 268 N.W.2d 862, 867 (Iowa 1978); Brandenhorst v. 
Iowa State Highway Commission, 202 N.W.2d 38, 41 (Iowa 1972). 
The relevant provisions of Iowa law are contained i n chapter 
455B, §§ 10-29, The Code 1979. Section 455B.12 l i s t s the duties 
and powers of the A i r Quality Commission and section 455B.13 
l i s t s the duties and powers of the executive d i r e c t o r of the 
Department of Environmental Quality. Each of these Code sections 
contains only one provi s i o n regarding permits. Sections 455B.12(10), 
455B.13(3), The Code 1979. Under these provisions, the commission 
and the di r e c t o r have the authority to require permits before the 
construction, i n s t a l l a t i o n or a l t e r a t i o n of equipment. (Also 
included are permit provisions for construction of e l e c t r i c a l 
power generating f a c i l i t i e s ) . Sections 455B.12(10), 455B.13(3), 
The Code 1979. See also chapter 476A, The Code 1979 ( c e r t i f i c a 
t i o n procedure for e l e c t r i c a l power p l a n t s ) . Thus the statutory 
delegation of power does not grant the commission power to require 
a permit before i n i t i a t i o n of construction of portions of a source 
of a i r p o l l u t i o n other than equipment, except i n the case of an 
e l e c t r i c a l power plant. Under the ru l e that an agency has 
only that power delegated to i t , i t therefore appears that the 
commission does not have the authority to require permits p r i o r 
to i n i t i a t i o n of construction of portions of the source other than 
equipment (except i n the case of e l e c t r i c a l power p l a n t s ) . This 
conclusion i s supported by an examination of several other pro
v i s i o n s of chapter 455B. 

Chapter 455B c l a s s i f i e s a broad category of businesses, plants, 
buildings and residences which emit pollutants as " a i r contaminant 
sources." Section 455B.10(2), The Code 1979. The commission 
i s authorized to set maximum amounts of contaminants which these 
sources may emit. Section 455B.12(4). However, when the statute 
establishes the permit authority of the commission i t mentions only 
equipment which causes or contributes to a i r p o l l u t i o n and r e l a t e d 
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p o l l u t i o n control equipment ( i n cases other than e l e c t r i c a l 
generating f a c i l i t i e s ) . §455B.12(10), The Code 1979. This 
indicates that the l e g i s l a t u r e was aware of the d i s t i n c t i o n 
between " a i r contaminant source" (which includes a broad cate
gory of p o l l u t i o n sources, including equipment, §455B.10(2)) 
and equipment which causes a i r p o l l u t i o n and r e l a t e d p o l l u t i o n 
control equipment. The l e g i s l a t u r e nevertheless chose to give 
the commission authority to require a permit only before con^ 
s t r u c t i o n , i n s t a l l a t i o n or a l t e r a t i o n of equipment, and not 
before i n i t i a t i o n of construction of other portions of an " a i r 
contaminant source". 

Therefore i t i s our opinion that the statute delegating 
the powers of the Iowa A i r Quality Commission, chapter 455B, 
The Code 1979, does not grant s u f f i c i e n t authority to meet 
the permit requirements of the federal Clean A i r Act as amended. 

Sincerely^. -

ELIZA OVROM 
Assis t a n t Attorney General 

EO/bje 



COUNTIES" AND: "COUNTY OFFICERS: .County Memorial Hospitals. ' Chapters 
37, 347, 347A; Sections 37.5, 37.6, 37.7. 37.8, 37.9, 37.18, 37.28-
37.30, 347.13(1), 347.13(11), 347.24, 347A.1, 347A.8, The Code 1979. 
T i t l e to r e a l property used or proposed to be used for a memorial 
hospital pursuant to ch. 37, The Code 1979, should be i n the name 
of the county or c i t y which has authorized the hospital's e r e c t i o n 
and equipmentand not i n the name of the hos p i t a l commission* 
(Hyde to Howell, State Representative, 10/22/79) #79-10-13 t L ) 

October 22, 1979 

Honorable R o l l i n Howell 
State Representative 
702 Bradford 
Marble Rock, Iowa 50 653 

Dear Representative Howell: 

We have received your request for an opinion from t h i s 
o f f i c e concerning whether t i t l e to r e a l estate upon which a ch. 37, 
The Code 1979, memorial h o s p i t a l r e s t s should be vested i n the 
appropriate county or c i t y where the ho s p i t a l i s located, or i n 
the appropriate h o s p i t a l commission appointed to manage the h o s p i t a l . 
Your request has arisen as a r e s u l t of c e r t a i n contemplated trans
actions i n v o l v i n g property currently purportedly owned by the Floyd 
County Memorial Hospital Commission. 

The question of who should hold t i t l e to r e a l estate used 
for public h o s p i t a l purposes has been analyzed i n e a r l i e r opinions 
from t h i s o f f i c e . We concluded that t i t l e to land for a county 
public h o s p i t a l established pursuant to ch. 347, The Code 1979, 
should be i n the name of the board of trustees of the county hos
p i t a l and not i n the name of the county where i t i s located. 1968 
Op. Atty. Gen. 414. The board of trustees of a ch. 347 county public 
hospital "is given broad powers, including the power to "[p]urchase, 
condemn, or lease a s i t e for the h o s p i t a l , § 347.13(1), The Code 
1979, and to " s e l l or exchange any property", § 347.13(11), The 
Code 1979. See Phinney v. Montgomery,, 218 Iowa 1240, 257 N.W.208 
(1934). The power to purchase and s e l l o r d i n a r i l y c a r r i e s with i t 
the authority to take and convey t i t l e . 
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In contrast, a subsequent opinion concluded that t i t l e to 
r e a l estate for hospitals organized under ch. 347A, The Code 1979, 
should be i n the name of the county rather than the board of hos
p i t a l trustees. 196.8.Op. Atty. Gen. 882, The board of trustees 
of a ch. 347A h o s p i t a l has much more lim i t e d and p r i n c i p a l l y ad
m i n i s t r a t i v e powers than the board of a ch. 347 county public 
h o s p i t a l . While § 347.24, The Code 1979, provides: "Hospitals 
organized under chapter 37 or chapter 347A may be operated as pro
vided for i n t h i s chapter [347] i n any way not c l e a r l y inconsistent 
with the s p e c i f i c provisions of t h e i r chapters," under ch. 347A, 
The Code 1979, i t i s the county which i s authorized to "acquire, 
construct, equip, operate and maintain a county h o s p i t a l and, f o r 
the purpose of acquiring, constructing, equipping, enlarging or 
improving any such county h o s p i t a l and acquiring the necessary lands, 
rights-of-way and other property necessary therefor, may issue revenue 
bonds . , .". Section 347A.1, The Code 1979. See also § 347A.8, 
The Code 1979; 1976 Op. Atty. Gen. 55. The l i m i t a t i o n s on a ch. 347A 
board of h o s p i t a l trustees and s p e c i f i c reference to county a c q u i s i 
t i o n of property contained i n ch. 347A are c l e a r l y inconsistent with 
the provisions of ch. 347 authorizing ownership of property by the 
h o s p i t a l board of trustees. 

S i m i l a r l y , the commission appointed to run a ch. 37 memorial 
h o s p i t a l has more l i m i t e d administrative duties: " . . . charge and 
supervision of the erection of said building or monument> and when 
erected, the management and control thereof." Section 37.9, The 
Code 1979. There are s p e c i f i c references to county or c i t y owner
ship of the property used f o r memorial ho s p i t a l purposes.1 Section 
37.5, The Code 1979, provides: "When the proposition to erect any 
such b u i l d i n g or monument has been car r i e d by a majority vote of a l l 
voters voting thereon, any such county s h a l l have the power to 
purchase grounds suitable f o r a s i t e for any such b u i l d i n g or monu
ment." See § 37.6, The Code 1979 (county.may issue bonds and become 
indebted); § 37.7, The Code 1979 (county s h a l l levy to l i q u i d a t e 
bonds); § 37.8, The Code 1979 (levy for maintenance of memorial "by 
a county owning same"); §§ 37.28-37.30, The Code 1979 ( " p o l i t i c a l 
subdivision which owns the h o s p i t a l " ) . 

These references to county ownership are c l e a r l y inconsistent 
with the provisions of ch. 347 authorizing ownership by the h o s p i t a l 
board of trustees. Further, ch. 37 does provide the memorial com
mission with s p e c i f i c authority to receive and convey r e a l estate 
to carry out the provisions of §§ 37.22 to 37.25 e s t a b l i s h i n g 
memorials at l o c a l posts or chapters of veteran's organizations. 
Section 37.26, The Code 1979. 

''Section 37.18, The Code 1979, which sets f o r t h the name and purpose 
of a memorial, and concludes: "The term 'memorial h a l l ' or 'memorial 
bu i l d i n g ' as i n t h i s chapter provided s h a l l also mean and include 
such parking grounds, ramps, buildings or f a c i l i t i e s as the commission 
may b u i l d , acquire by purchase or lease or g i f t to be used for pur
poses not inconsistent with the uses as set out i n t h i s section," 
r e f e r s only to property that w i l l be used f o r parking. Arrangements 
for and maintenance of parking f a c i l i t i e s would f a l l within the scope 
of the commission's management duties. Section 37.9, The Code 1979. 
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In conclusion, i t i s our opinion that t i t l e to property 
used or proposed to be used for a memorial hospital established 
pursuant to ch. 37, The Code 1979, should be i n the name of the 
county or c i t y Where i t i s located and which has authorized i t s 
er e c t i o n and equipment, and not i n the name of the memorial hos
p i t a l commission. 

Very t r u l y yours, 

ALICE J. HYDE 
Assistant Attorney General AJH:sh 



STATE OFFICERS AND DEPARTMENTS: Department of Substance Abuse — 
Funding Costs of Substance Abuse Treatment. Chapter 125; sections 
229.51, 204.409, 321.281, 321.283, Code of Iowa (1979). The 
department of substance abuse i s responsible for funding costs 
i n f a c i l i t i e s which have a contract with the department. The 
department's funding r e s p o n s i b i l i t y i s li m i t e d to 75 per cent 
(or 100 per cent for persons with no l e g a l residence i n the 
state) of the costs of care, maintenance and treatment of a 
substance abuser. A non-contracted f a c i l i t y t r e a t i n g a substance 
abuser must seek payment from the patient, from any person, 
firm, corporation or insurance company bound by contract to 
provide payment on behalf of the substance abuser, or from 
the state appeal board i n the case of criminal commitments. 
(Dallyn to Riedmann, Department of Substance Abuse, 10/19/79) 
#79-10-12 CL) 

Mr. Gary Riedmann, Director October 19, 1979 
Iowa Department of Substance Abuse 
418 Sixth Avenue, Suite 230 
Des Moines, Iowa 50319 

Dear Mr. Riedmann: 

You have requested an Attorney General 1s Opinion concerning 
state funding f o r persons r e c e i v i n g care and treatment i n 
substance abuse f a c i l i t i e s throughout the state. S p e c i f i c a l l y , 
you pose the following questions: 

1. Is the department of substance 
abuse's r e s p o n s i b i l i t y for funding 
the costs of i n d i v i d u a l treatment 
l i m i t e d to substance abusers ad
mitted to those f a c i l i t i e s with 
which the d i r e c t o r has contracted 
pursuant to section 125.44, Code of 
Iowa (1979)? 

2. What percentage, and what type, 
of costs incurred pursuant to sub
stance abuse treatment are the de
partment responsible for? 

3. I f the answer to number one i s 
yes, then who assumes f i n a n c i a l 
r e s p o n s i b i l i t y for those substance 
abusers, indigent or not, who re
ceive care and treatment i n f a c i l i 
t i e s which have no contract for fund
ing with the department. 
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You have submitted these questions for r e s o l u t i o n i n 
the context of substance abusers admitted pursuant to sections 
125.33 (voluntary treatment), 125.34 (emergency treatment), 
125.35 (emergency commitment), 229.51 (involuntary commitment), 
204.409 (controlled substances commitment), 321.281 (O.M.V.U.I, 
commitment) and 321.283 (O.M.V.U.I. r e f e r r a l s ) of the 197 9 
Iowa Code. As an i n i t i a l matter, i t must be noted that 
chapters 204 and 321 were enacted p r i o r to Iowa's comprehensive 
substance abuse act, chapter 125, enacted i n 1977 by the 
67th General Assembly. Hence, there are a number of ambiguities 
and inconsistencies between the acts which make t o t a l r e c o n c i l i a 
t i o n v i r t u a l l y impossible. 

In any instances where a prov i s i o n of chapter 125 c o n f l i c t s 
with a p r o v i s i o n of another statute, an attempt has been 
made herein to construe the two provisions, i f possible, 
so that e f f e c t i s given to both. See section 4.7, Code of 
Iowa (1979). However, i n those s i t u a t i o n s where the c o n f l i c t 
has proved i r r e c o n c i l a b l e , then the provisions of chapter 125 
p r e v a i l , as the statute enacted l a t e s t i n time. Section 4.8, 
Code of Iowa (1979). S i m i l a r l y , the provisions of chapters 
125 and 229 dealing s p e c i f i c a l l y with the department's funding 
duties and l i a b i l i t i e s have been accorded precedence over other 
statutes dealing generally with the subject of funding. Section 
4.7, Code of Iowa (1979). See State v. Thompson, 253 N.W.2d 
608 (Iowa 1977) . 

The General Assembly intended chapter 125 to be a comprehen
sive act implementing the State's p o l i c y of assuring that substance 
abusers be afforded the opportunity to receive q u a l i t y treatment 
and r e h a b i l i t a t i v e services as well as assuring that such services 
are operated by q u a l i f i e d i n d i v i d u a l s . Section 125.1, Code 
of Iowa (1979). Two of the primary purposes of the department 
and the substance abuse commission are to license a l l public 
and p r i v a t e f a c i l i t i e s which engage i n the treatment and r e h a b i l i t a 
t i o n of substance abusers (with l i m i t e d exceptions) and to 
coordinate these licensed " f a c i l i t i e s " i n order to e f f e c t i v e l y 
make av a i l a b l e state-wide substance abuse treatment. 

An i n t e g r a l part of these duties i s provided i n section 
125.12 which requires the commission and d i r e c t o r to e s t a b l i s h 
a comprehensive program f o r the treatment of substance abusers. 
This program i s divided on a regional basis and consists i n 
part of a l i m i t e d number of f a c i l i t i e s maintained by the d i r e c t o r 
on a contractual funding basis pursuant to section 125.44. 
The d i r e c t o r has the power to plan, e s t a b l i s h and maintain 
i n d i v i d u a l treatment programs, i . e . , treatment f a c i l i t i e s , 
as necessary or desirable i n accordance with the comprehensive 
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substance abuse program. Section 125.9, Code of Iowa (1979). 
Moreover, he may make contracts necessary or i n c i d e n t a l to t h i s 
power, including contracts with treatment f a c i l i t i e s to pay them 
for services rendered to substance abusers. Section 125.12, Code 
of Iowa (1979). The d i r e c t o r s h a l l not be required to d i s t r i b u t e 
or guarantee any funds: to any i n d i v i d u a l program providing 
unnecessary, d u p l i c a t i v e or overlapping services within the same 
geographic area, or to any i n d i v i d u a l program which has adequate 
resources at i t s di s p o s a l . Section 125.54, Code of Iowa (1979). 

Chapter 125 contains no mandatory requirement that the d i r e c 
tor d i s t r i b u t e any funds to any f a c i l i t y s o l e l y on the grounds 
that i t i s licensed or that i t i s i n fa c t providing treatment to 
a substance abuser. Section 125.12 provides that the d i r e c t o r s h a l l 
implement and supervise the comprehensive program throughout the 
state. Section 125.44 provides that the d i r e c t o r , i f he determines 
i n the exercise of his d i s c r e t i o n that such a course of action 
would further the implementation and effectiveness of the compre
hensive program, may enter into written agreements (or contracts) 
with one or more licensed treatment f a c i l i t i e s to pay for 75 per 
cent of the cost of care, maintenance and treatment of a substance 
abuser. See section 125.12(7) Code of Iowa (1979). The commission 
on substance abuse, which acts as the sole agency to a l l o c a t e de
partmental funds and to approve program funding, s h a l l review and 
evaluate at le a s t once each year a l l such agreements and determine 
whether or not they s h a l l be continued. Sections 125.7, 125.44, 
Code of Iowa (1979). 

With respect to your f i r s t question, the i m p l i c a t i o n of these 
provisions i s as follows: The d i r e c t o r i s vested with broad d i s 
c r e t i o n i n determining whether or not the department w i l l contrac
t u a l l y fund care and treatment i n a licensed f a c i l i t y , subject to 
commission approval. As there are no mandatory i n d i v i d u a l funding 
requirements i n chapter 125, the decision of the d i r e c t o r not to 
fund a p a r t i c u l a r f a c i l i t y , or the absence of any written agree
ment to so fund, means that the department incurs no o b l i g a t i o n 
to pay for any care or treatment of a substance abuser provided by 
that p a r t i c u l a r f a c i l i t y . This conclusion i s buttressed by the 
fac t that since the commission (acting as the sole agency to 
a l l o c a t e departmental funds) may disapprove a proposed or e x i s t i n g 
contract with a f a c i l i t y , i t would be unreasonable to conclude 
that that f a c i l i t y could otherwise receive departmental funds i n 
circumvention of the commission's p r i o r disapproval (or contrary 
to the d i r e c t o r ' s contractual d e c i s i o n ) . Thus, the determination of 
whether the department of substance abuse i s l i a b l e f o r funding 
these costs turns on whether there exists a contract between the 
f a c i l i t y and the department, not on the o r i g i n of the commitment 
decision. The opinion expressed i n O.A.G. #79-4-24, that the 
department should pay the treatment costs of a non-resident defen
dant undergoing substance abuse treatment at Powell I I I Center 
i n Des Moines as part of the probationary conditions imposed by the 
sentencing court, i s consistent on i t s facts with t h i s conclusion. 
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At the time of that defendant's commitment (approximately January 
1, 1978), Powell III Center had a contract with the department 
e f f e c t i v e through June 30, 1978, i n the amount of 30,000 d o l l a r s . 
As the defendant consented to voluntary treatment pursuant to 
section 125.33 as a condition of probation, and as he was apparently 
u n c l a s s i f i e d with respect to residence at the time, Powell III 
Center should have submitted the f i n a l costs of the defendant's 
treatment to the department f o r payment from the f a c i l i t y ' s 30,000 
d o l l a r contract appropriation (see discussion, i n f r a ) . 

Your second question r a i s e s the issue of the percentage and 
type of costs for which the department i s responsible when i n a 
contractual r e l a t i o n s h i p with a p a r t i c u l a r f a c i l i t y . The Iowa 
Code c l e a r l y l i m i t s , with one exception, the maximum extent of the 
department's o b l i g a t i o n to 75 per cent of the cost of the care, 
maintenance and treatment of a substance abuser. Section 125.44, 
Code of Iowa (1979). The county of residence of the substance 
abuser i s obligated pursuant to section 125.45 to pay the remaining 
25 per cent of the cost of care, maintenance and treatment d i r e c t l y 
to the f a c i l i t y from i t s county mental health and i n s t i t u t i o n s fund 
as provided i n section 444.12, Code of Iowa (1979).! 

With respect to the county's 25% share of these costs, the 
approval of the board of supervisors i s required before payment i s 
made by a county for costs incurred which exceed a t o t a l of f i v e 
hundred d o l l a r s for one year (any twelve-month period) for t r e a t - ' 
ment of any one substance abuser i n a licensed f a c i l i t y other than 
a state mental health i n s t i t u t e . This requirement of approval i s 
not applicable to the cost of treatment provided to a substance 
abuser committed pursuant to section 125.35 (emergency commitment). 
Sections 125.43, 125.45, Code of Iowa (1979). To the extent i t 
re l y s on section 125.45, Code of Iowa (1979) as being applicable 
to substance abusers committed to mental health i n s t i t u t e s , the 
opinion expressed i n O.A.G. #78-4-77 i s modified and l i m i t e d to 
chapter 125 " f a c i l i t i e s . " This i s because section 125.43 expressly 
states that chapter 2 30 (not section 125.44 or 125.45) s h a l l govern 
the determination of costs and payment for treatment provided to 
substance abusers i n mental health i n s t i t u t e s . Chapter 2 30 does not 
incorporate the language of the " f i v e hundred d o l l a r s for one year" 
l i m i t a t i o n expressed i n section 125.45. 

With respect to the f i v e hundred d o l l a r l i m i t a t i o n expressed i n 
section 125.45, the board's approval i s required whether the costs 
are incurred during a si n g l e admission or as a r e s u l t of multiple 
admissions of the same person during any one year. Where the costs 
incurred are f i v e hundred d o l l a r s or l e s s , the county auditor and 
treasurer must c r e d i t payment to the f a c i l i t y involved, notwithstand
ing any action on the part of the board of supervisors. Section 
125.49, Code of Iowa (1979). This i s because sections 125.45 and 
125.49 constitute an express exception to section's 333.2 and 334.1 
of the Code (which provide that the auditor s h a l l not issue any 
county warrant for payment by the treasurer unless the board of ' 
supervisors has approved the same, except as otherwise provided). 
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The above-mentioned exception applies i f the d i r e c t o r 
finds that the residence of a substance abuser at the time 
of admission to the f a c i l i t y was i n another state or county 
or that the person i s u n c l a s s i f i e d with respect to residence. 
In t h i s case the department must pay for the remaining 25 per 
cent of the cost of care, maintenance and treatment that the 
county of residence would have been l i a b l e to pay. Section 
125.47, Code of Iowa (1979). I t should be kept i n mind that 
the substance abuser, or any person or organization bound by 
contract to provide support, h o s p i t a l i z a t i o n or medical services 
on his behalf, remains ul t i m a t e l y l i a b l e for these costs. Section 
125.48, Code of Iowa (1979). Thus, i t i s only where a contracted 
f a c i l i t y has not received payment from the substance abuser 
within 30 days a f t e r his discharge that the department becomes 
obligated to make the above-mentioned payments d i r e c t l y to 
the f a c i l i t y . Section 125.44, Code of Iowa (1979). 

The department of substance abuser's l i a b i l i t y f o r costs 
comprises only a statutory percentage of those costs of care, 
maintenance, and treatment of the substance abuser. The language 
of section 125.44 i s c l e a r on t h i s point; there i s no provi s i o n 
i n chapter 125 for payment by the department of l e g a l fees, 
court costs or any other non-medical or non-treatment costs. 
The conclusion that the department's o b l i g a t i o n i s l i m i t e d to 
the costs of care, maintenance and treatment i s buttressed 
by a reading of sections 229.50-229.53 which provide for the 
involuntary commitment of substance abusers to licensed f a c i l i t i e s . 
A f t e r providing for the hearing and other r e q u i s i t e procedures 
for involuntary commitments, section 229.52(3) states that: 

"This d i v i s i o n s h a l l not be construed 
to require the department to pay the 
cost of any medication or procedure 
provided the person during that period 
[of commitment] which i s not necessary 
or appropriate to the s p e c i f i c objectives 
of d e t o x i f i c a t i o n and treatment of sub
stance abuse." 

Section 229.52(3) makes e x p l i c i t that which i s i m p l i c i t 
i n chapter 125, i . e . , the department's funding o b l i g a t i o n to 
those contracted f a c i l i t i e s extends only to that percentage 
of costs r e l a t i n g to the actual care, maintenance and treatment 
of substance abusers. This i s true whether the substance abuser 
i s committed under the provisions of chapters 125 or 229 or 
whether he or she i s committed under the co n t r o l l e d substances 
or O.M.V.U.I. provisions of chapters 204 and 321 re s p e c t i v e l y . 
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This conclusion reasonably r e f l e c t s the l e g i s l a t i v e intent 
behind the enactment of chapter 125. The purpose of the depart
ment of substance abuse i s not to fund and enforce the procedural 
div e r s i o n of persons into substance abuse f a c i l i t i e s , but rather 
i s to assure a comprehensive network of q u a l i t y care and treatment 
f a c i l i t i e s , some of which the department contracts with to 
assure at l e a s t minimum access f o r substance abusers notwith
standing l e g a l residence or indigency. Thus, one must look 
elsewhere for sources of funding for such things as l e g a l fees, 
court costs or other non-treatment expenses. 

In the course of commitments or r e f e r r a l s under sections 
321.281 and 321.283, or commitments pursuant to section 204.409, 
general rules of criminal proceedings apply. This i s due to 
the f a c t that the commitment procedures under a l l three of 
these sections are sentencing a l t e r n a t i v e s and are thus s t i l l 
i n t e g r a l parts of the criminal proceedings. For example, i f 
a defendant i s indigent and unable to a f f o r d counsel at the 
hearing p r i o r to commitment pursuant to section 321.281, then 
the t r i a l court s h a l l appoint counsel (or continue the appointment 
of t r i a l counsel) pursuant to Iowa R. Crim. P. 26. Counsel 
s h a l l be compensated by the county pursuant to section 815.7, 
Code of Iowa (1979). See 1966 O.A.G. 394 (county l i a b l e for 
l e g a l costs incident to O.M.V.U.I, commitment). S i m i l a r l y , j 
i n an involuntary commitment proceeding pursuant to section 
229.51, i f the respondent (substance abuser) i s unable to obtain 
counsel or to secure the services of a licensed physician, 
then the court s h a l l appoint counsel or employ a licensed physician 
at county expense. Section 229.52, Code of Iowa (1979). I t 
appears that the substance abuser himself, i n the absence of 
any s p e c i f i c r u l e or statute to the contrary, would remain 
l i a b l e for any non-treatment costs incurred pursuant to an 
admission under sections 125.33 to 125.36. 

The answer to your t h i r d question necessarily derives from 
the r e s o l u t i o n of your f i r s t question above. There are sub
stance abusers who receive care, maintenance and treatment 
i n f a c i l i t i e s which have no contract for funding with the 
department of substance abuse. As these f a c i l i t i e s have no 
contract pursuant to the approved comprehensive program, they 
receive no funds from the department. Thus, l e g a l l i a b i l i t y 
for care provided i s determined as i n general h o s p i t a l / p a t i e n t 
r e l a t i o n s h i p s . The substance abuser, insurance company or other 
person c o n t r a c t u a l l y bound to provide support i s l i a b l e to 
the f a c i l i t y f o r costs of care; t h i s i s a private contractual 
r e l a t i o n s h i p between provider and r e c i p i e n t , and the f a c i l i t y 
must follow normal debt c o l l e c t i o n procedures i n order to obtain 
payment (in the absence of timely, voluntary payment). 

) 
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The above analysis i s true whether the substance abuser 
i s a voluntary or committed patient i n a f a c i l i t y . The d i r e c t o r 
has a duty to provide for adequate and appropriate treatment 
fo r substance abusers admitted under sections 125.33 to 125.36, 
i . e . , by contracting with a f i n i t e number of appropriate f a c i l i t i e s 
to provide a state-wide, minimal l e v e l of subsidized treatment. 
See sections 125.12, 125.44, Code of Iowa (1979). An administrator 
of a non-contracted f a c i l i t y accepting a substance abuser f o r 
voluntary or emergency treatment assumes that r i s k of i n d i v i d u a l 
payment generally e x i s t i n g i n the p r i v a t e sector. This i s 
equally true with respect to involuntary commitments pursuant 
to section 229.51, Code of Iowa (1979). 

At f i r s t blush i t may appear that a defendant convicted 
of second offense O.M.V.U.I, may be committed to "any h o s p i t a l 
or i n s t i t u t i o n " providing alcoholism or drug abuse treatment, 
and that he s h a l l be considered a "state p a t i e n t . " See section 
321.281, Code of Iowa (1979). However, t h i s statute must be 
read i n p a r i materia with the later-enacted l i m i t i n g provisions 
of chapter 125. To promote the purposes and consistency of 
the comprehensive treatment program implemented by the department 
of substance abuse (pursuant to statutory mandate), a defendant 
can be considered a "state p a t i e n t " for purposes of payment 
by the department of substance abuse only when committed to 
a f a c i l i t y which i s contractually a component of the comprehensive 
program. I f the intent of a d i s t r i c t court i n committing a 
defendant under section 321.281 i s to have the state pay for the 
treatment, then i t should f i r s t a scertain the existence of an a v a i l 
able contracted f a c i l i t y and then commit the defendant thereto i n 
conformity with the comprehensive plan. 

This conclusion i s further r e f l e c t e d i n the provisions 
of § 321.283(3), which permit the court to " r e f e r " an O.M.V.U.I, 
defendant to a f a c i l i t y f o r treatment a f t e r any conviction 
for operating a motor ve h i c l e while under the influence of 
alcohol. Such a f a c i l i t y must be one l i c e n s e d for treatment 
pursuant to chapter 125 and one "designated by the d i v i s i o n 
on alcoholism" (since merged into department of substance abuse). 
Section 321.283 (3) Code of Iowa (1979) (which added the quoted 
language by amendment i n 1976). Only a person r e f e r r e d to a 
f a c i l i t y which i s both li c e n s e d and designated by the department 
w i l l be treated as a "state p a t i e n t " with costs f o r treatment 
to be borne by the department of substance abuse. 

In t h i s context, the term "designated" l o g i c a l l y r e f e r s 
to those f a c i l i t i e s with which the d i r e c t o r has contracted f o r 
purposes of implementing the comprehensive substance abuse 
program, the purpose of which i s to assure the a v a i l a b i l i t y 
of j u s t such treatment for substance abusers regardless of 
l e g a l resident. See § 125.44, Code of Iowa (1979). Functionally, 
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the "designation" of an i n d i v i d u a l f a c i l i t y occurs when the 
d i r e c t o r enters into a contract pursuant to section 125.44 
to fund the costs of care and treatment of a defendant committed 
thereto. The d i r e c t o r publishes and d i s t r i b u t e s annually a 
l i s t of a l l f a c i l i t i e s i n the comprehensive program. Section 
125.12(6) Code of Iowa (1979). Thus, the d i s t r i c t court i s 
under a c l e a r duty to ascertain the existence of such a contract 
p r i o r to r e f e r r i n g a defendant to a p a r t i c u l a r f a c i l i t y . 
Otherwise, the defendant w i l l not be considered a statutory 
"state patient" f o r purposes of payment by the department of 
substance abuse. 

A s i m i l a r analysis applies to a c o n t r o l l e d substances 
defendant committed to a f a c i l i t y pursuant to section 204.409(2) 
Code of Iowa (1979). While t h i s section speaks of state patients 
committed to treatment f a c i l i t i e s approved by the state department 
of health, i t i s c l e a r that t h i s language has been modified 
by the later-enacted chapter 125. Thus, the d i s t r i c t court 
may order a commitment, but the commitment must be to a f a c i l i t y 
l icensed by the department of substance abuse. I f the court 
determines that the defendant i s unable to pay for h i s treatment, 
then he must be committed to a f a c i l i t y which has a contract 
With the department to pay the costs of a "state patient." 
In the absence of these conditions, the department incurs no \ 
l i a b i l i t y for costs of care and treatment under section 204.409(2). 

A non-contracting treatment f a c i l i t y has the concomitant 
duty to advise the d i s t r i c t court of i t s i n a b i l i t y to t r e a t 
a r e f e r r e d or committed defendant at departmental expense. 
A problem does a r i s e , however, i n the s i t u a t i o n where a defendant 
i s committed as a generic "state patient" to a non-contracting 
f a c i l i t y due e i t h e r to an inconsistent court order or to a 
mistake r e s u l t i n g from the admitted statutory ambiguities contained 
i n chapters 204 and 321, Code of Iowa (1979). I t i s obvious 
that there i s l e g i s l a t i v e intent that the state, rather than 
the f a c i l i t y or the county, accrue the l i a b i l i t y f o r and fund 
the care and treatment of a c r i m i n a l defendant committed pursuant 
to court order. Yet the General Assembly has made no appropria
t i o n of money to fund treatment of such defendants i n f a c i l i t i e s 
other than those contracting with the department of substance 
abuse. The General Assembly has, however, provided for instances 
where there i s state l i a b i l i t y but no l e g i s l a t i v e appropriation 
i n Chapter 25 of the 1979 Code of Iowa. Section 25.1 states 
as follows: 
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When a claim i s f i l e d or made 
against the state, on which i n the 
judgment of the comptroller the 
state would be l i a b l e except for the 
fa c t of i t s sovereignty or which has 
no appropriation a v a i l a b l e for i t s pay
ment, the comptroller s h a l l d e l i v e r said 
claim to the state appeal board. The 
state appeal board s h a l l make a record of 
the receipt of said claim and forthwith 
d e l i v e r same to the s p e c i a l a s s i s t a n t 
attorney general for claims who s h a l l , 
with a view to determining the merits 
and l e g a l i t y thereof, f u l l y investigate 
said claim, including the facts upon which 
i t i s based and report i n duplicate h i s 
findings and conclusions of law to the 
state appeal board. 

U n t i l the General Assembly reconciles and c l a r i f i e s chapters 
125, 204 and 321, i t may well be that c e r t a i n non-contracting 
f a c i l i t i e s w i l l incur claims against the state as a r e s u l t 
of c r i m i n a l defendants committed to them pursuant to court 
order. As a remedy therefor, i t i s the opinion of t h i s o f f i c e 
that non-contracting f a c i l i t i e s may properly f i l e legitimate 
claims with the state appeal board for care provided O.M.V.U.I. 
and c o n t r o l l e d substances defendants committed pursuant to 
court order. See 1966 O.A.G. 404. 

In summary, the department of substance abuse i s s t a t u t o r i l y 
responsible for funding costs i n f a c i l i t i e s which have a contract 
with the department pursuant to section 125.44, Code of Iowa 
(1979). The department's funding r e s p o n s i b i l i t y i s l i m i t e d 
to 75 per cent (or 100 per cent f o r persons with no l e g a l residence 
i n the state) of the costs of care, maintenance and treatment 
of a substance abuser. A non-contracted f a c i l i t y t r e a t i n g 
a substance abuser must seek payment from the patient, from 
any person, firm, corporation or insurance company bound by 
contract to provide payment on behalf of the substance abuser, 
or from the state appeal board i n the case of crim i n a l commitments. 

Sincerely 

SELWYN L. DALLYN 
Assistant Attorney General 

SLDrmlh 



COUNTIES AND COUNTY OFFICERS: Sections 331.21, 332.3(5), 332.3(27), 
343.10 and 343.12, The Code 1979. The county board of supervisors 
determines the appropriate reimbursement for expenses incurred for 
meals and lodging provided an elected county o f f i c i a l while attend
ing schools of i n s t r u c t i o n sponsored by the Iowa state association 
of counties. The amount of reimbursement i s determined i n accordance 
with the t r a i n i n g reimbursement p o l i c y which must be adopted by the 
county board of supervisors a f t e r consultation with the other elected 
county o f f i c i a l s . (Hyde to Bradley, Keokuk County Attorney, 10/18/79) 
#79-10-10 CO 

October 18, 1979 

Glenn M. Bradley 
Keokuk County Attorney 
Suite Two 
Professional B u i l d i n g 
Sigourney, Iowa 52591 

Dear Mr. Bradley: 

We have received your l e t t e r requesting an opinion from 
t h i s o f f i c e concerning whether elected county o f f i c i a l s or the 
county board of supervisors determines the appropriate expendi
ture for meals and lodging provided an elected county o f f i c i a l 
while away from home on o f f i c i a l business. 

F a c t u a l l y , you present two s i t u a t i o n s wherein elected 
county o f f i c i a l s incurred meal and lodging costs at standard rates 
while attending a school of i n s t r u c t i o n of the Iowa state assoc
i a t i o n of counties, and submitted the actual expenditures to the 
board of supervisors for reimbursement from the appropriate county 
fund. The budget f o r the o f f i c e s of the elected o f f i c i a l s for the 
f i s c a l year involved had been approved by res o l u t i o n of the board, 
and there were s u f f i c i e n t funds on hand i n the budgets of the 
o f f i c e s to reimburse the expenditures i n f u l l . 

On A p r i l 16, 1979, however, the county board of supervisors 
had adopted a r e s o l u t i o n s t a t i n g : " . . . that while on o f f i c i a l 
county business outside of the county, meals be l i m i t e d to $10.00 
per day and lodging to not more than $25.00 per day." In accordance 
with that r e s o l u t i o n , the board allowed each claim, but i n an amount 
less than that submitted f o r reimbursement, which would have required 
the elected o f f i c i a l s to pay the dif f e r e n c e from personal funds. The 
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county auditor paid each claim i n f u l l as submitted, c i t i n g as 
authority §§ 343.10 and 343.12, The Code 1979, and an opinion of 
t h i s o f f i c e , 1968 Op. Atty. Gen. 614, 615. 

You have asked our opinion on the following s p e c i f i c 
questions: 

1. Whether the elected o f f i c e holder or the 
county board of supervisors controls the amount 
spent f o r meals and lodging by the elected 
o f f i c i a l while performing o f f i c i a l business i n 
connection with h i s or her duties, e s p e c i a l l y when 
that elected o f f i c i a l i s operating within the 
approved budget a l l o c a t e d to the o f f i c e . 

2. Whether a t r a i n i n g reimbursement p o l i c y i s 
v a l i d i f i t i s adopted by a board of supervisors 
without consulting with the other elected o f f i 
c i a l s as d i r e c t e d by § 343.12, The Code 1979. 

The opinion the auditor r e l i e d upon, 1968 Op. Atty. Gen. 614, 
stated i n pertinent part i n the context of i n t e r p r e t a t i o n of § 343.10, 
The Code 1966: "Within the l i m i t a t i o n of the budget and the r e c e i p t s , 
i t i s our view that the elected o f f i c e holder rather than the board 
of supervisors has c o n t r o l over the procedures within the o f f i c e to 
carry out the duties of such o f f i c e as prescribed by statute." We 
do not comment here on the v i t a l i t y of the autonomy on the part of 
elected county o f f i c i a l s within the scope of t h e i r o f f i c e budget. 
Rather, we believe an amendment to the Code subsequent to 1968 has 
more d i r e c t bearing on the s p e c i f i c f a c t u a l s i t u a t i o n you have pre
sented, and we l i m i t our response to your f i r s t question to the 
f a c t u a l s i t u a t i o n as set f o r t h i n your request. 

Section 343.12, The Code 1979, e n t i t l e d "Attendance at 
seminars and t r a i n i n g functions," was amended by the 1978 Regular 
Session of the 67th G.A., ch. 1118, § 2 to read: 

County o f f i c e r , deputies and employees may 
attend educational seminars, short courses, 
schools of i n s t r u c t i o n or other educational 
a c t i v i t i e s r e l a t e d to the performance of 
t h e i r duties, and be reimbursed for mileage 
and actual expenses incurred where approved 
by the department head and the board of super
v i s o r s as provided i n section 331.21. For the 
purpose of t h i s section mileage expenses re
ceived by supervisors s h a l l be i n addition 
to that provided by section 331.22 . . . 
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The board of supervisors a f t e r consulting 
with the other elected county o f f i c e r s , 
s h a l l adopt a t r a i n i n g reimbursement 
p o l i c y . The p o l i c y s h a l l give p r i o r i t y 
to attendance at t r a i n i n g functions con
ducted at the l o c a l l e v e l . [Emphasis 
added]. 

The language of the f i r s t paragraph of the section i s 
couched i n permissive and d i s c r e t i o n a r y terms, i . e . , "may attend 
. . . and be reimbursed . . . where approved". The l e g i s l a t u r e 
c l e a r l y intended the county board of supervisors to approve at i t s 
d i s c r e t i o n claims f o r reimbursement for expenses incurred by county 
o f f i c i a l s and employees when attending educational or t r a i n i n g 
functions.^ I m p l i c i t i n that power of approval i s the power to deny 
or allow to any extent the claims submitted f o r reimbursement under 
the procedure for claim submission pursuant to § 331.21, The Code 
1979. The a v a i l a b i l i t y of funds i n an o f f i c e budget would have no 
e f f e c t on the decision of the board as to allowance of a claim f o r 
reimbursement of t r a i n i n g expenses, or as to what extent such a 
claim may be paid. Section 332.3(5), The Code 1979, empowers the 
board: 

To examine and s e t t l e a l l accounts of the 
receipts and expenditures of the county, 
and to examine, s e t t l e , and allow a l l 
claims against the county, unless other
wise provided by law. 

Thus, the board of supervisors makes the determination of 
the amount to reimburse elected county o f f i c i a l s for expenses i n 
curred while attending schools of i n s t r u c t i o n or other educational 
a c t i v i t i e s r e l a t e d to performance of o f f i c i a l duties and can auth
o r i z e reimbursement of a l l or any portion of the actual expenditures 
made. The board of supervisors could compel a refund of any amount 
paid to county o f f i c i a l s i n excess of the amount s p e c i f i c a l l y approved 
by them as reimbursement of expenses incurred while attending such 
seminars or t r a i n i n g functions. 

The schools of i n s t r u c t i o n offered by the Iowa state a s s o c i a t i o n 
would f a l l within the scope of § 343.12, The Code 1979, as "schools 
of i n s t r u c t i o n s or other educational a c t i v i t i e s r e l a t e d to the 
performance of t h e i r duties." 
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The d i r e c t i o n to the board of supervisors to adopt a t r a i n 
ing reimbursement p o l i c y i s mandatory.2 The use of the term " s h a l l " 
i n the f i n a l paragraph of § 343.12, The Code 1979, implies a duty, 
and excludes any notion of d i s c r e t i o n . Section 4.36(a), The Code 
1979; Schmidt v. Abbott, 261 Iowa 886,890, 156 N.W.2d 649,651 
(1968). 

The board of supervisors i s thus obligated to consult with 
the other elected county o f f i c e r s before adopting the t r a i n i n g 
reimbursement p o l i c y , and that p o l i c y must give p r i o r i t y to l o c a l 
l e v e l t r a i n i n g functions. While the f i n a l authority f o r the p o l i c y 
c l e a r l y r e s t s with the board, the statute contemplates a cooperative 
exchange of information concerning educational needs r e s u l t i n g i n 
the most f e a s i b l e t r a i n i n g reimbursement p o l i c y within budget l i m i 
t a t i o n s . There would be serious question about the v a l i d i t y of any 
t r a i n i n g reimbursement p o l i c y that was enacted without a good f a i t h 
attempt by the board of supervisors to obtain input from the other 
elected county o f f i c i a l s , whom the p o l i c y would most d i r e c t l y 
a f f e c t . 

In conclusion, i t i s our opinion that the county board of 
supervisors determines the appropriate reimbursement f o r expenses 
incurred f o r meals and lodging provided an elected county o f f i c i a l 
while attending schools of i n s t r u c t i o n sponsored by the Iowa state 
a s s o c i a t i o n of counties. The amount of reimbursement i s determined 
i n accordance with the t r a i n i n g reimbursement p o l i c y which must 
be adopted by the county board of supervisors a f t e r consultation 
with the other elected county o f f i c i a l s . 

Very t r u l y yours, 

ALICE J . HYDE 
Assistant Attorney General 

AJHrsh 

The A p r i l 16, 1979 re s o l u t i o n of the county board of supervisors 
l i m i t i n g reimbursement "while on o f f i c i a l county business outside 
of the county" does not appear to be the t r a i n i n g reimbursement ) 
p o l i c y required by the statute. 



OPEN MEETINGS: Professional Teaching Practices Commission. Sections 
17A.16, 28A.5(l)(f), 17A.3(2), 28A.5(3), 17A.1, 17A.23, 28A.1, 
28A.4, 272A, The Code 1979; 640 - 2.10 I.A.C. The Professional 
Teaching Pr a c t i c e s Commission, created and operating under the pro
v i s i o n s of Chapter 2 72A, i s subject to the open meetings provisions 
of ch. 28A, as well as the Administrative Procedure Act i n ch. 17A. 
F i n a l action of the Commission must be taken i n open session, pursuant 
to § 28A.5(3). This f i n a l action occurs at the time of the written 
or recorded f i n a l decision i n compliance with § 17A.16 and 640 - 2.10 
I.A.C. (Hagen to Bennett, Professional Teaching Practices 
Commission, 10/10/79) #79-10-9CL) 

October 10, 1979 

Don R. Bennett 
Director and Legal Advisor 
Professional Teaching Practices Commission 
L O C A L 

Dear Mr. Bennett: 

You have requested an opinion of the Attorney General con
cerning the r e l a t i o n s h i p between Chapters 17A and 28A, The Code 1979, 
with respect to the decisions i n contested cases under ch. 272A and 
Professional Teaching Practices Commission Rules promulgated there
under . 

The following questions and concerns are noted: 

1. Is there a c o n f l i c t between the " f i n a l action" 
portion of § 28A.5(3) and the " f i n a l decision" 
portion of § 17A.16, The Code 1979? 

2. Are the decision-making procedures outlined i n 
640 - 2.10 I.A.C. and d e t a i l e d i n your request 
i n compliance with § 17A.16, The Code 1979? 
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3. Are the decision-making procedures outlined 
i n 640 - 2.10 I.A.C. and d e t a i l e d i n your 
request i n compliance with § 28A.5(3), 
The Code 1979? 

In addition, your l e t t e r expressed the following concern: 

Does the promptness of n o t i f i c a t i o n requirement of 
§ 17A.16, The Code 1979, necessitate immediate 
f i n a l actions on the part of the Commission? 

I. 

The i n i t i a l question a r i s e s from the Code's usage of 
d i f f e r e n t terms f o r e s s e n t i a l l y the same r e s u l t . The requirement 
i n § 17A.16 that " f i n a l d e c i s i o n " be i n w r i t i n g and the requirement 
i n § 28A.5(3) that " f i n a l a c t i o n s " be taken i n open session are not 
n e c e s s a r i l y c o n f l i c t i n g . 

Section 17A.16 was enacted i n 1974 along with § 17A.23, 
which provided that the Administrative Procedure Act be imposed 
i n addition to other statutes i n existence or hereafter enacted. 

Section 28A.5(3) was a 1978 amendment to the Open Meetings 
Act in e f f e c t since 1967.1 This amendment allowed a p p l i c a t i o n of 
the open meetings p r o v i s i o n to previously excepted q u a s i - j u d i c i a l 
agency proceedings. Because of the nature of these q u a s i - j u d i c i a l 
decisions, there i s confusion as to when " f i n a l a c t i o n " occurs. 
The Professional Teaching Practices Commission's perception of a 
f i n a l action seems to be at the time of an o r a l consensus from the 
Commission members. At the conclusion of evidence and argument 
presentation, the Commission deliberates i n closed session. During 
t h i s d e l i b e r a t i o n , an o r a l consensus i s sought. The Director i s 
i n s t r u c t e d to draft a written decision with supporting findings of 
f a c t and conclusions of law to be approved by the agency members. 

The Code notes a difference between preliminary and f i n a l 
action. The exceptions to open meetings includes discussion of 
decisions to be rendered i n contested cases, § 2 8 A . 5 ( l ) ( f ) , while 
f i n a l actions must be taken i n open session. § 28A.5(3). The 
Commission's closed d e l i b e r a t i o n s , as well as the decision d r a f t i n g , 
would f a l l under the open meeting exception. Upon review of the 
t o t a l d e c i s i o n process of the Commission, we are of the opinion 

1 This amendment was needed as a guideline for the closed 
meetings exceptions broadly construed i n the e a r l i e r act. See 
Note, The Iowa Open Meetings Act: A Lesson i n L e g i s l a t i v e 
Ineffectiveness, 62 Iowa L. Rev. 1108 (1977). 
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that a f i n a l a c t i o n on the Commission's part does not r e s u l t u n t i l 
the written decision has been approved by the agency members and 
signed and dated by the chairperson. 

I I . 

The second question, therefore, may be answered i n the 
a f f i r m a t i v e . The Commission's written f i n a l decision and n o t i f i 
cation procedures comply with § 17A.16. 

II I . 

Open meetings requirements, pursuant to § 28A.5(3), are 
not n e c e s s a r i l y met by compliance with § 17A.16 of the Administrative 
Procedures Act. Each enactment serves a d i f f e r e n t purpose. 
Chapter 17A i s intended to provide a minimum procedural code for 
the operation of state agencies when they a f f e c t the r i g h t s and 
duties of the p u b l i c , but does not abrogate greater procedural 
duties imposed by any other Chapter. See § 17A.1(2), The Code 
1979. Chapter 28A seeks to assure that governmental decisions 
and the basis and r a t i o n a l e behind them are e a s i l y accessible 
to the people, and any ambiguities are resolved i n favor of 
openness. See § 28A.1, The Code 1979. 

Closed sessions are permitted only with adherence to 
s p e c i a l procedures f o r a l i m i t e d number of reasons. § 28A.5(1)(a-j), 
The Code 1979. F i n a l actions by an agency must be taken i n open 
session. § 28A.5(3). As previously discussed, the Commission's 
actions when d e l i b e r a t i n g and d r a f t i n g t h e i r f i n a l actions f a l l 
w ithin the exceptions to open sessions as a preliminary action. 
But when a d e c i s i o n i s approved by the members and signed and dated 
by the chairperson, i t becomes a f i n a l action, and at t h i s point, 
an open session i s required, i n a d d i t i o n to the w r i t i n g and n o t i 
f i c a t i o n requirements i n § 17A.16. 

In an e a r l i e r opinion, Op.Att'yGen. #79-7-12, we addressed 
the question of whether the q u a s i - j u d i c i a l function of the C i v i l 
Service Commission appeal hearing was subject to the Open Meeting 
Act. We concluded that Ch. 28A applied and that closed meetings 
may be conducted only i f they f a l l within the l i m i t e d exceptions. 
The f i n a l actions following these exceptional deliberations must 
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be taken i n open session. By analogy, no session at a l l would be 
contrary to the open meeting chapter.2 

The f i n a l action to be taken at the open session may be 
the announcement of the Commission's decision with a b r i e f statement 
of supporting facts and law. 3 Without a public session d i s c l o s i n g 
t h i s f i n a l action, Ch. 28A purposes are not f u l f i l l e d . The people 
r e f e r r e d to i n § 28A.1 are not only the parti e s involved and 
reachable by service procedures under Ch. 17A, but the p u b l i c i n 
general whose i n t e r e s t s would be served by t h i s d isclosure. 

IV. 

Your request suggested that immediacy of decision was 
inherent i n the combination of Ch. 17A and Ch. 28A. 

It i s conceivable that i n c e r t a i n contested cases, the 
fact s i t u a t i o n and established law on the issues involved could 
r e s u l t i n an immediate decision at the conclusion of the Commission's 
evidentiary hearing. I f supporting statements are made by the 
Commission as to the findings of fact and conclusions of law read 
into the record at an open session, Ch. 17A and Ch. 28A would be 
s a t i s f i e d . 

As a r u l e , however, a commission has not organized the needed 
authority and f a c t u a l basis at that time to make an assured, formal 
opinion. Due process guaranties require that agencies act on matters 
brought to them with reasonable dispatch. Peering M i l l i k e n . Inc. v. 
Johnston, 295 F.2d 856, 860 (4th C i r . 1961)" An immediate f i n a l 
decision might be contradictory to the requirement i n § 17A.16 of a 
"reasoned opinion" i n more complicated hearings. The promptness 
requirement i n § 17A.16 refers to n o t i f i c a t i o n of the p a r t i e s a f t e r 

^ The Administrative Procedure Act also provides that public 
access to agency action i s e s s e n t i a l . Section 17A.3(2) states that 
"no . . . decision i s v a l i d . . . nor s h a l l i t be invoked by the agency 
for any purpose u n t i l i t has been made av a i l a b l e for p u b l i c 
inspection . . . " 

3 I t should be noted that the notice and quorum requirements 
of Ch. 28A and Commission ru l e set out i n 640 I.A.C. § 2.8(1) should 
be met. 
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the f i n a l action has been taken. Upon n o t i f i c a t i o n , the time 
l i m i t s for appeal begin, but u n t i l that f i n a l a c tion and n o t i f i c a t i o n , 
the reasonableness test i s the standard to be met. 

The Professional Teaching Practices Commission procedures 
fo r hearing, decision d r a f t i n g and n o t i f i c a t i o n s are i n keeping 
with these due process protections. 640 I.A.C. § 1.1 et.seq. 

In summary, we are of the opinion that the Professional 
Teaching Practices Commission i s subject to the open meetings pro
v i s i o n s of Ch. 28A, as well as the administrative procedural 
provisions of Ch. 17A. F i n a l action of the'Commission must be 
taken i n open session. This f i n a l action occurs when written or 
recorded f i n a l decision i s approved by the Commission. 

Assistant Attorney General 

H0H:rcp 



AGRICULTURE: Authorization of metric measures for sale of gaso
l i n e . A r t i c l e I, § 8, clause 5 and A r t i c l e VI, 12, U.S. Consti
tution; 15 U.S.C. §§ 204 and 205; §§ 210.1, 210.5, 210.18, 213.2, 
215.18, The Code 1979. The state metrologist i s authorized to 
allow r e t a i l gasoline dealers to use pumps which state the volume 
of a sale i n a metric measure. ( W i l l i t s to Johnson, State Representa
t i v e , 10/5/79) #79-10-7 0-} 

October 5, 1979 

The Honorable M. L. Johnson 
State Representative 
130 Thompson Drive, S.E. 
Cedar Rapids, Iowa 52403 

Dear Representative Johnson: 

You have requested an opinion from t h i s o f f i c e as to whether 
the Iowa Department of Ag r i c u l t u r e may authorize r e t a i l gasoline 
sales by the use of metric measures. S p e c i f i c a l l y , you ask i f the 
State Metrologist may authorize metric sales of gasoline i f the 
National Bureau of Standards has not yet gone metric. 

Section 210.1, The Code 1979, provides that: "The weights 
and measures which have been presented by the department to the 
Federal Bureau of Standards and approved, standardized, and c e r t i 
f i e d by said bureau i n accordance with the laws of the Congress of 
the United States s h a l l be standard weights and measures through
out the state". [Section 189.1(2), The Code 1979, provides that 
"department" here s h a l l mean the Department of A g r i c u l t u r e ] . 

Section 213.1, The Code 1979, provides for a state metrolo
g i s t : "The department s h a l l designate one of i t s assistants to 
act as state metrologist of weights and measures. A l l weights 
and measures sealed by him or her s h a l l be impressed with the word 
1 Iowa 1." 

The Iowa Code provides guidance for the State Metrologist 
as to what standards should be used f o r measures i n t h i s state. 
Section 210.5, The Code 1979, provides the standard for l i q u i d s : 
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The un i t or standard measure of capacity f o r 
l i q u i d s from which a l l other measures" of l i q u i d 
s h a l l be derived and ascertained s h a l l be the 
standard gallon secured i n accordance with the 
provisions of section 210.1. The gallon s h a l l 
be divided by continual d i v i s i o n by the number 
two so as to make h a l f - g a l l o n s , quarts, p i n t s , 
h a l f - p i n t s , and g i l l s . The b a r r e l s h a l l con
s i s t of thirty-one and one-half gallons, and 
two b a r r e l s s h a l l c o n s t i t u t e a hogshead. 

In addition, § 213.2, The Code 1979, provides for the adoption 
of national p h y s i c a l standards f o r weights and measures i n Iowa: 

Weights and measures, which conform to the 
standards of the national bureau of standards 
e x i s t i n g as of January 1, 1979, that are 
traceable to the United States standards sup
p l i e d by the federal government or approved 
as being i n compliance with i t s standards by 
the national bureau of standards s h a l l be the 
state primary standard of weights and measures. 
Such weights and measures s h a l l be v e r i f i e d 
upon i n i t i a l r e c e i p t of same and as often as 
deemed necessary by the secretary of a g r i c u l 
ture. The secretary may provide f o r the a l 
t e r a t i o n i n the state primary standard of 
weights and measures i n order to maintain 
t r a c e a b i l i t y with the standard of the National 
Bureau of Standards. Also such a l t e r a t i o n s 
s h a l l be made pursuant to rules promulgated by 
the secretary i n accordance with chapter 17A. 

Chapter 215, The Code 1979, requires the Department of A g r i c u l 
ture to inspect a l l weights and measures i n t h i s state. Section 
215.18, The Code 1979 provides that: 

The secretary of a g r i c u l t u r e may a f t e r 
consultation and with the advice of U.S. 
Bureau of Standards e s t a b l i s h s p e c i f i c a 
tions and tolerances f o r weights and 
measures and weighing and measuring de
v i c e s , and said s p e c i f i c a t i o n s and t o l e r 
ances s h a l l be l e g a l s p e c i f i c a t i o n s and 
tolerances i n t h i s state, and s h a l l be ob
served i n a l l i n s t r u c t i o n s and t e s t s . 

The Department of Ag r i c u l t u r e , pursuant to Ch. 17A, The Code 
1979, has duly adopted rules to implement the above statutes. 
Applicable to your question i s Ag r i c u l t u r e Department Rule 30 I.A.C. 
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§ 55.39(215). The r u l e provides, i n pertinent part: 

The s p e c i f i c a t i o n s , tolerances and regulations 
fo r commercial weighing and measuring devices, 
together with the amendments thereto, as recom
mended by the National Bureau of Standards and 
published i n the National Bureau of Standards 
Handbook 44-4th E d i t i o n and N.B.S. Handbook 
112, and supplements thereto up to January 1 
1977, s h a l l be the s p e c i f i c a t i o n s , tolerances 
and regulations f o r commercial weighing and 
measuring devices i n the State of Iowa, except 
as modified by state statutes or by rules adopted 
and published by the Iowa Department of A g r i c u l 
ture and not rescinded. 

The National Bureau of Standards Handbook 44 i s published by 
the National Bureau of Standards of the U.S. Department of Commerce. 
The handbook i s adopted by the National Conference on Weights and 
Measures. At the July, 1979, conference i n Portland, Oregon, the 
Conference adopted the following amendment to the handbook: "S.1.1.2.1. 
Units/On R e t a i l Motor Fuel D e v i c e s . — A r e t a i l motor f u e l device s h a l l 
i n d i c a t e , and record i f the device i s equipped to record, i t s d e l i 
v e r i e s i n terms of l i t e r s or gallons and decimal subdivisions or f r a c 
t i o n a l equivalents thereof." 

Federal law c l e a r l y allows the use of metric measurements. 15 
U.S.C. § 204 provides: 

I t s h a l l be lawful throughout the United 
States of America to employ the weights and 
measures of the metric system; and no con
t r a c t or dealing, or pleading i n any court, 
s h a l l be deemed i n v a l i d or l i a b l e to objec
t i o n because the weights and measures expressed 
or r e f e r r e d to therein are weights and measures 
of the metric system. 

15 U.S.C. § 20 5 sets f o r t h conversion tables to r e l a t e to the metric 
system to the English system. In addition, 15 U.S.C. § 205(b) states 
that: " I t i s therefore declared that the p o l i c y of the United States 
s h a l l be to coordinate and plan the increase and use of the metric 
system i n the United States and e s t a b l i s h a United States Metric 
Board to coordinate the voluntary conversion to the metric system." 

As can be seen from the rather extensive r e c i t a t i o n above 
of state and f e d e r a l law and r u l e s , Iowa law i s s i l e n t as to the 
s p e c i f i c question of whether metric measures are authorized. I t i s 
the opinion of the Attorney General that they are authorized i n Iowa. 
Section 213.2, The Code 1979, as set f o r t h above, requires that Iowa 
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standards be traceable to the standards of the National Bureau 
of Standards. The National Bureau of Standards, both by statute 
and r u l e s c i t e d , authorizes the use of metric measures. In f a c t , 
the stated national p o l i c y i s to convert to metric measures. Fed
e r a l law s p e c i f i c a l l y authorizes use of the metric system and sets 
f o r t h conversion tables from metric to English systems. Metric 
standards have been provided by the National Bureau of Standards to 
the Iowa Metrologist f o r use i n t e s t i n g metric measures for accuracy. 

Section 210.5, The Code 1979, provides that the standard measure 
of capacity for l i q u i d s from which a l l other measures or l i q u i d s 
s h a l l be derived s h a l l be the standard gallon. I t could be argued 
that t h i s language allows only gallon measures. We, however, are 
of the opinion that t h i s language contemplates other units of mea
sure derived from the g a l l o n . As i s noted above, f e d e r a l law sets 
f o r t h tables to derive metric measures from gallons. To hold other
wise could cast a cloud upon the c o n s t i t u t i o n a l i t y of § 210.5. 

A r t i c l e 1, § 8, clause 5 of the United States Constitution 
provides that "The Congress s h a l l have Power...To coin Money, re
gulate the value thereof, and of foreign Coin, and f i x the stan
dard of Weights and Measures;" [emphasis supplied]. The Congress, 
i n 15 U.S.C. §§ 204, 205, and 205b, has authorized the use of the 
metric system and has stated that the national p o l i c y i s to i n 
crease the use of the metric system i n the U.S. 

To hold that Iowa law p r o h i b i t s use of the metric system would 
have the r e s u l t of rendering that law unconstitutional under the 
supremacy clause; A r t i c l e VI, paragraph two, of the United States 
C o n s t i t u t i o n . In Higgins v. C a l i f o r n i a Petroleum & Asphalt Co., 
109 C a l . 310, 41 P. 1087 ( C a l i f o r n i a 1895), the C a l i f o r n i a Supreme 
Court ruled that the regulation of weights and measures by a state 
i s v a l i d so f a r as not i n c o n f l i c t with any act of Congress. Sec
tions 210.5 and 213.2 can be read to avoid c o n f l i c t with the fed
e r a l laws c i t e d above. Where a statute i s f a i r l y subject to d i f 
ferent constructions, one of which w i l l render i t c o n s t i t u t i o n a l 
and another unconstitutional or of doubtful c o n s t i t u t i o n a l i t y , the 
construction by which i t w i l l be upheld w i l l be followed and 
adopted. State v. Rasmussen, 213 N.W.2d 661 (Iowa 1973). 

For that reason, we i n t e r p r e t Sections 210.5 and 213.2 to 
allow metric measure sales i n Iowa. 

This view i s buttressed by other case law. Just because a 
statute which prescribes standard c a p a c i t i e s for containers f a i l s 
to expressly permit manufacture fo r sale of containers of c e r t a i n 
capacity does not p r o h i b i t the sale of such a container. U.S. v. 
Resnick, 299 U.S. 207, 57 S.Ct. 126, 81 L.Ed. 127 (1936). In that 
case, Resnick was i n d i c t e d for s e l l i n g f r u i t s and vegetables i n 
two-quart containers. The government charged that t h i s was i l l e g a l 
since f e d e r a l law at the time s p e c i f i e d that standard containers 
for s e l l i n g f r u i t s and vegetables were based upon the bushel and 
d e r i v a t i v e s therefrom. The U.S. Supreme Court sustained the t r i a l 
court's dimissal of the charges. The Court stated that, "[a]s i n 
absence of governmental regulation the making and s e l l i n g of con-
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tainers i s untrammeled, f a i l u r e expressly to permit i s not to pro
h i b i t " . [emphasis supplied] 299 U.S. at 210. 

In the case at hand, Iowa law does not expressly permit use 
of metric measures. That does not p r o h i b i t t h e i r use. 

Section 210.18, The Code 1979 should also be noted. I t 
provides that a l l commodities bought or sold by weight or measure 
s h a l l be bought or sold only by the standards established by t h i s 
chapter, unless the vendor and vendee otherwise agreed. This would 
seem to i n d i c a t e that the l e g i s l a t u r e contemplated sales by measures 
other than those s p e c i f i c a l l y set f o r t h i n the Code, subject to re
gulation f o r accuracy by the Department of A g r i c u l t u r e , as set f o r t h 
i n Chs. 210, 213, 214, and 215, The Code 1979. 

In conclusion, the State Metrologist i s authorized to allow 
r e t a i l gasoline dealers to use pumps which state the volume of a 
sale i n a metric measure. 

Sincerely, 
/" 
-r . / •• // , . / 
EARL M. WILLITS " 
Assistant Attorney General 
Farm D i v i s i o n 

EMW/nay 



STATE OFFICERS AND DEPARTMENTS: Fine Arts Projects i n State 
Buildings: Ch. 304A, §§ 304A.8 - 304A.14, The Code 1979. Sections 
304A.8 - 304A.14 implementing a program of i n c l u s i o n of f i n e arts 
i n state b u i l d i n g construction projects applies to construction of 
new buildings and renovation or additions to e x i s t i n g buildings. The 
amount to be a l l o c a t e d i s a function of the t o t a l estimated cost of 
construction, regardless of method of finance. Total estimated cost 
i s the cost of the construction project contained i n the a r c h i t e c t ' s 
plans approved by the l e g i s l a t u r e , i n c l u d i n g costs of r e a l estate. 
(Lindebak to K e l l e r , F i s c a l O f f i c e r , Iowa Arts Council , 10/3/79) 
#79-10-4 CL^ 

October 3, 1979 

Dwight K e l l e r 
F i s c a l O f f i c e r 
Iowa Arts Council 
L O C A L 

Dear Mr. K e l l e r : 

We have received a request from your Council for an 
opinion from t h i s o f f i c e i n t e r p r e t i n g c e r t a i n new sections of 
ch. 304A, The Code 1979. S p e c i f i c a l l y , your questions concern 
§§ 304A.8-304A.14, The Code 1979, which were adopted i n 1978 by 
the 67th General Assembly to implement f i n e arts projects i n 
state b u i l d i n g s . 

I. I n i t i a l l y , you ask whether § 304A.8(1) was intended 
to apply to a new addition to a permanent structure as well as to 
a t o t a l l y new free-standing b u i l d i n g . Section 304A.9 and 304A.10 
require the i n c l u s i o n of f i n e arts i n the plan and construction of 
a "state b u i l d i n g " , which i s defined i n § 304A.8(1) as: 
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. . . any permanent structure, wholly or 
p a r t i a l l y enclosed, which i s intended to pro
vide o f f i c e s , l a b o r a t o r i e s , workshops, court
rooms, hearing and meeting rooms, storage 
space and other f a c i l i t i e s f o r carrying on 
the functions of a state agency, includ i n g 
the board of regents; or auditoriums, meeting 
rooms, classrooms and other educational fac
i l i t i e s ; eating or sleeping f a c i l i t i e s , medical 
or dental f a c i l i t i e s , l i b r a r i e s and museums 
which are intended f o r the use or accommodation 
of the general public; together with a l l 
grounds and appurtenant structures and f a c i 
l i t i e s ; provided, however, i t s h a l l not mean 
maintenance sheds, separate garages, cellhouses 
or other secure sleeping f a c i l i t i e s f o r prison
ers, or buildings used s o l e l y as storage or 
warehouse f a c i l i t i e s . [Emphasis added]. 

The requirements of §§ 304A.8 et seq. thus apply to per
manent structures, wholly or p a r t i a l l y enclosed, to be used for the 
enumerated purposes. "Permanent structure" i s not a defined term 
under § 304A.8; thus, using rules of construction, i t s every day 
usage applies. Section 4.1(2), The Code 1979; State v. Hesford, 
242 N.W.2d 256,258 (Iowa 1976); K e l l y v. Brewer, 239 N.W.2d 109, 
113-14 (IOwa 1976) . Permanent implies that a structure i s not 
temporary, and w i l l not be moved or fundamentally a l t e r e d . An e x i s t 
ing b u i l d i n g , normally thought of as a free-standing, enclosed, s e l f -
contained u n i t , would be a permanent structure, and therefore a 
"state b u i l d i n g " , under the relevant Code sections. 

Further, §§ 304A.8 et seq., when adopted as ch. 1106, 67th 
G.A., 1978 Regular Session, was e n t i t l e d "An Act r e l a t i n g to the 
in c l u s i o n of f i n e arts projects i n state b u i l d i n g construction 
projects. . .". [Emphasis added]. An addition to or renovation of 
an e x i s t i n g b u i l d i n g would be a construction project under the p l a i n 
meaning of those terms,1 so long as there was a permanent structure 
as required by § 304A.8(1). In conclusion, the d e f i n i t i o n of "state 
b u i l d i n g " i n § 304A.8(1) encompasses both new buildings and new 
structures which are not bui l d i n g s , i . e . , additions or renovations 
of e x i s t i n g b u i l d i n g s , and the l e g i s l a t u r e c l e a r l y intended to 
extend the a p p l i c a t i o n of §§ 304A.8 et seq. to those projects. 

Chapter 262A, which authorizes the issuance of revenue bonds by the 
board of regents, s p e c i f i c a l l y includes "renovation" i n the d e f i n i 
t i o n of "project". Section 262A.2(4), The Code 1979. 
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I I . Secondly, you ask whether § 304A.10, which sets f o r t h 
the percentage a l l o c a t i o n for arts i s to be interpreted to include 
funds to be r a i s e d by revenue bonds as well as state appropriated 
funds i n determining the estimated t o t a l cost against which the 
statutory r a t i o of one-half of one percent i s to be applied. 

The amount all o c a t e d to f i n e arts projects i n new construc
t i o n of state buildings i s a function of the t o t a l estimated cost 
of the b u i l d i n g . Section 304A.10. The d e f i n i t i o n of state b u i l d i n g 
includes educational f a c i l i t i e s . Section 304A.8(1). Chapter 262A, 
The Code 1979, gives the state Board of Regents authority to issue 
revenue bonds when they are needed to supplement l e g i s l a t i v e approp
r i a t i o n f o r educational f a c i l i t i e s . Buildings p a r t i a l l y constructed 
with revenue bond proceeds remain state buildings, and t i t l e i s held 
i n the name of the State of Iowa. Section 262A.4, The Code 1979.. 

In addition, the l e g i s l a t u r e e n t i t l e d the Act "An Act r e l a t 
ing to the i n c l u s i o n of f i n e arts projects i n state b u i l d i n g con
s t r u c t i o n projects . . .", which indicates that the Act r e l a t e s to 
the b u i l d i n g project, not to the method of finance.2 

In our opinion, " t o t a l estimated cost" r e f e r s to the cost 
of the state b u i l d i n g , regardless of method of finance. The l e g i s 
lature intended to include both appropriation and bonding i n the 
c a l c u l a t i o n s of estimated cost, and the one-half of one percent to 
be a l l o c a t e d to f i n e a r t s , pursuant to § 304A.10, must be determined 
from that t o t a l . 

I I I . The t h i r d question you have posed requires an i n t e r 
p r e t a t i o n of " t o t a l estimated cost". F i r s t , when i s i t determined, 
and secondly, what does i t include? 

In appropriating funds f o r c a p i t a l projects, the l e g i s l a t u r e 
has before i t the a r c h i t e c t ' s plans and s p e c i f i c a t i o n s from which 
the t o t a l cost i s estimated. The l e g i s l a t u r e must approve these 
plans i n order to appropriate money f o r a project. I t was the 
intent of the l e g i s l a t u r e that the a r c h i t e c t ' s projected cost also 
serve as the estimated t o t a l cost to which the statute r e f e r s . In 
addition, i t should be noted that the statute i t s e l f includes " a l l 
grounds and appurtenant structures and f a c i l i t i e s . " Section 304A.8(1), 
The Code 1979. That i n c l u s i o n indicates a broad construction to i n 
clude a l l costs i n the construction; the l e g i s l a t u r e intended to 
include even the purchase p r i c e of r e a l estate, which i s purchased 
by the state f o r a p a r t i c u l a r project. "Appurtenant structures and 

Some confusion existed as a r e s u l t of the use of the term "appropria
t i o n " rather than " t o t a l estimated cost" i n c e r t a i n sections of the 
proposed Act, when r e f e r r i n g to s p e c i f i c appropriation for b u i l d i n g . 
This, however, was done p r i o r to the enactment of the permanent b i l l 
and dealt with projects where the appropriation was the t o t a l 
estimated cost. 
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f a c i l i t i e s " should be construed to include the cost of plumb
ing, e l e c t r i c a l , v e n t i l a t i o n and other systems integrated into 
the b u i l d i n g as well as f i x e d and moveable equipment as estimated 
by the a r c h i t e c t i n h i s plan. 

In conclusion, i t i s our opinion that §§ 304A.8 et seq: 
"Fine Arts Projects i n State Buildings", applies to both construction 
of new buildings and renovation of additions to e x i s t i n g buildings 
which otherwise q u a l i f y as "state buildings" under the Code. 

Secondly, the amount to be al l o c a t e d f o r a r t to be included 
i n any construction project i s a function of the t o t a l estimated 
cost of the construction, regardless of method of finance. 

F i n a l l y , t o t a l estimated cost i s the cost of the project 
contained i n the a r c h i t e c t ' s plans approved by the l e g i s l a t u r e . I t 
includes r e a l estate purchased for a project, f i x e d and movable equip
ment, plumbing, e l e c t r i c a l , v e n t i l a t i o n and other systems integrated 
into the plans. 

Very^truly yours, 

mSJE M. LINDEBAK 
Assistant Attorney General 

LMLrsh 
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COMMERCE COMMISSION: Chapter 476, 1979 Code of Iowa. The Iowa 
Commerce Commission has the d i s c r e t i o n under § 476.2 to provide 
funding for public p a r t i c i p a t i o n i n proceedings before the Com
mission, i f i t determines that funding would e f f e c t the purpose 
of the statute. (McFarland to Jochum, State Representative, 
10/3/79) #79-10-3 CO 

October 3, 1979 

Honorable Thomas J . Jochum 
State' Representative-llth D i s t . 
2368 Jackson 
Dubuque, IA 52001 

Dear Representative Jochum: 

You recently requested an opinion of the Attorney General 
on the question of whether the Iowa Commerce Commission has 
the authority to finance public p a r t i c i p a t i o n i n rate making 
and other contested case proceedings before the Commerce Com
mission. 

The Iowa State Commerce Commission has that power and 
authority which has been vested i n i t by Chapters 474 and 476 
of the 1979 Code of Iowa. Chapter 474 creates the Commerce 
Commission and Chapter 476 s p e c i f i e s the Commission's powers 
and duties i n regulating public u t i l i t i e s . Neither statute 
d i r e c t l y gives the Commission authority to finance public p a r t i 
c i p a t i o n . 

However, § 476.2 vests i n the Commerce Commission the broad 
d i s c r e t i o n a r y power to carry out the purposes of the Act. 

The commission s h a l l have broad general 
powers to e f f e c t the purposes of t h i s 
chapter notwithstanding the f a c t that 
c e r t a i n s p e c i f i c powers are hereinafter 
set f o r t h . . . . and s h a l l e s t a b l i s h 
a l l needful, j u s t and reasonable rules, 
not inconsistent with law, to govern the 
exercise of i t s powers and duties . . . . 

Pursuant to the plenary powers granted under § 476.2,.it 
i s within the d i s c r e t i o n of the Commerce Commission to provide 



- 2 -

funding to finance public p a r t i c i p a t i o n i n i t s hearings upon 
a determination by the Commission that funding would e f f e c t 
the purposes of the statute. 

The general purpose of Chapter 476 i s to grant the Iowa 
Commerce Commission the power to control and supervise compan
ies which furnish p u b lic s e r v i c e s . Elk Run Telephone Co. v. 
General Telephone Co•, 160 N.W.2d 371 (Iowa 1968). More 
s p e c i f i c a l l y , the Commission i s mandated by Chapter 476 to / 
assure, through i t s regulating a c t i v i t i e s , that Iowa c i t i z e n s 
w i l l have adequate public u t i l i t y services at reasonable rates. 

Every public u t i l i t y i s required to f u r 
nish reasonably adequate service and 
f a c i l i t i e s . The charge made by any pub
l i c u t i l i t y for any heat, l i g h t , gas, 
water or power produced, transmitted, 
delivered or furnished, or communications 
services, or f o r any service rendered or 
to be rendered i n connection therewith 
s h a l l be reasonable and j u s t . . . . 

Iowa Code, § 476.8 

In addi t i o n to having the general power to enact rules 
that e f f e c t the purposes of the statute, the Commission i s 
s p e c i f i c a l l y authorized by § 476.2 to employ personnel as i t 
finds necessary for the f u l l and e f f i c i e n t discharge of i t s 
duties of regulating rates and services. 

* * * 

The commission s h a l l employ at rates of 
compensation consistent with current 
standards i n industry such profession
a l l y trained engineers, accountants, 
attorneys, and s k i l l e d examiners and 
inspectors, s e c r e t a r i e s , c l e r k s , and 
other employees as i t may f i n d neces
sary for the f u l l and e f f i c i e n t d i s 
charge of i t s duties and r e s p o n s i b i l i 
t i e s as required by t h i s chapter. 

Iowa Code, § 476.2 

This authorization to employ personnel does not preclude 
the Commission from exercising i t s broad powers to take addi
t i o n a l steps towards securing well-balanced information to aid 
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i n i t s decision-making processes. Because of the i n e v i t a b l y 
pervasive e f f e c t of i t s orders, the Commission must entertain 
a broad range of p o l i c y considerations and weigh a l l relevant 
economic factors before making a decision. In the process of 
carrying out t h i s balancing function, the Commission might 
reasonably determine that e f f e c t i v e public advocacy i n i t s 
proceedings i s needed to ensure a f a i r and balanced decision
making process r e s u l t i n g i n a j u s t determination of what con
s t i t u t e s adequate service at reasonable rates. 

Therefore, i f the Commission determines that p u b l i c p a r t i 
c i p a t i o n would aid i n the determination of what constitutes 
adequate service at reasonable rates and that funding to repre
sentatives of p u b l i c i n t e r e s t s i s needed to ensure t h e i r 
e f f e c t i v e p a r t i c i p a t i o n , i t may exercise i t s broad, general 
powers to e s t a b l i s h procedures to finance public p a r t i c i p a t i o n . 

Sincerely yours, 

PATRICIA J . McFARLAND 
Assi s t a n t Attorney General 

cf 



STATE OFFICERS AND DEPARTMENTS: Code Editor, § 17A.5(1)(2); 
§ 17A.6(1)(2). The Code Editor i s required to keep and index a l l 
rules and not simply those that became e f f e c t i v e a f t e r the passage 
of the Administrative Procedure Act i n 1975. Such an index i s re
quired to be published by the Code Edito r . The present "cumulative 
index" does not comport with the l e t t e r and s p i r i t of the Administra
t i v e Procedure Act. (Appel to Rush, State Senator, 10/3/79) #79-10-2 

October 3, 1979 

The Honorable Bob Rush 
State Senator 
830 Higley Building 
Cedar Rapids, Iowa 52401 

Dear Senator Rush: 

We are i n receipt of your request for an opinion r e l a t i n g 
to the contents and indexing of the Iowa Administrative Code. 
You ask: 

1. Is the Code Editor required to keep an index 
of a l l the rules and not j u s t the changes 
since the I.A.P.A. became e f f e c t i v e ? 

2. Is the Code Editor required to publish the 
more complete index r e f e r r e d to i n the pre
vious question? 

3. Does the present index adequately meet the 
requirements of the Iowa Code? 
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I. 

Section 17A.6(2) of the Iowa Administrative Procedure Act 
states that the Code E d i t o r " s h a l l cause the 'Iowa Administrative 
Code' to be compiled, indexed, and published i n looseleaf form 
containing a l l rules adopted and f i l e d by each agency." You ask 
whether the compilation and index should include rules adopted 
p r i o r to the passage of the Iowa Administrative Procedure Act. We 
think the answer to t h i s question i s c l e a r l y yes, based both on 
l i n g u i s t i c analysis of the statute i t s e l f and upon i t s underlying 
p o l i c y . 

Section 17A.6 states that the compilation and indexing of the 
Administrative Code s h a l l contain " a l l rules adopted and f i l e d by 
each agency." Rules enacted p r i o r to the I.A.P.A. have been 
adopted by the agency and must be f i l e d with the Administrative 
Rules Coordinator pursuant to § 17A.5(1), which states that "Each 
agency s h a l l f i l e i n the o f f i c e of the administrative r u l e s coor
dinator three c e r t i f i e d copies of each r u l e adopted by i t . " Any 
argument that the compiling-indexing-publishing section applies 
only to rules adopted a f t e r the passage of the IA.AP.A. i s defeated 
by the language i n 17A.5(2), which expressly creates new require
ments f o r "each r u l e hereafter adopted". P l a i n l y , the l e g i s l a t u r e 
knew how to fashion l e g a l requirements which apply prospectively 
only. Such a q u a l i f i c a t i o n was not included i n the compilation-
indexing-publishing requirement of § 17A.6. We therefore think the 
language of the I.A.P.A. unquestionably demonstrates that " a l l 
rules adopted and f i l e d " by each agency i n § 17A.6(2) means a l l 
pre-I.A.P.A. rules that have been f i l e d with the Administrative 
Rules Coordinator pursuant to § 17A.5(1), as well as a l l post-I.A.P.A. 
rul e s . 

In addition to l i n g u i s t i c analysis of the statute, the p o l 
i c i e s which underlie the I.A.P.A. f o r c e f u l l y speak fo r a comprehen
sive and well-indexed Administrative Code. A noncomprehensive index 
would impede l e g a l research and make agency law l e s s accessible to 
l e g a l p r a c t i t i o n e r s and members of the p u b l i c . I t would be of l i t t l e 
u t i l i t y and would not further the purposes of the Act which include 
"increasing p ublic access to governmental information." See 
§ 17A.1. We think the broad purposes of the statute r e i n f o r c e our 
l i n g u i s t i c i n t e r p r e t a t i o n of the relevant I.A.P.A. sections. 

II . 

Your second question i s whether the Code Edit o r i s required 
to publish an index of the complete compilation of administrative 
rules. The answer to t h i s question i s expressly contained i n the 
I.A.P.A. i t s e l f . Section 17A.6(2) states "Subject to the d i r e c t i o n 
of the Administrative Rules Coordinator, the Code E d i t o r s h a l l cause 
the 'Iowa Administrative Code' to be compiled, indexed, and 
published i n looseleaf form . . .". Because of the use of the word 
s h a l l , the Code Editor's r e s p o n s i b i l i t y to compile, index, and 
publish the Administrative Code i s mandatory, see § 4.1(36) (a). 
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I I I . 

Your t h i r d question i s whether the present index to the 
Iowa Administrative Code meets the compilation-indexing-publishing 
requirements of § 17A.6(2). The present "cumulative index" to the 
eleven-volume Iowa Administrative Code consists of twenty-one 
pages, arranged i n part by subject matter and.in part by agency name. 
It features only an occasional cross-reference, and does not con
t a i n rules promulgated p r i o r to 1975. 

Because of i t s sparse and noncomprehensive nature, the 
present index has l i t t l e u t i l i t y . The Department of Transportation, 
fo r instance, has promulgated about 400 pages of r u l e s , see Iowa 
Administrative Code, Chapter 820, but the "cumulative index" con
s i s t s only of s l i g h t l y more than one-half page of miscellaneous 
references. This i s i n large part because pre-1975 r u l e s , which i n the 
case of D.O.T. comprise the bulk of i t s administrative r u l e s , are not 
indexed at a l l . While a more i n c l u s i v e thirteen-page "analysis" 
appears at the beginning of the D.O.T.'s Administrative Code chapter, 
the "analysis" does not present alphabetical subject matter l i s t i n g s 
but only a b r i e f d e s c r i p t i o n of r u l e s i n numerical order. In short, 
even a trained lawyer has d i f f i c u l t y f i n d i n g relevant r u l e s , l e t 
alone a member of the p u b l i c . 

Because of i t s lack of comprehensiveness, we cannot help but 
conclude that the present "cumulative index" does not comport with 
the l e t t e r or s p i r i t of § 17A.6(2) of the I.A.P.A. Moreover, the 
"cumulative index" i s not simply t e c h n i c a l l y flawed, but i s sub
s t a n t i a l l y and m a t e r i a l l y d e f i c i e n t . 

The I.A.P.A. does not expressly state the time period f o r 
completion of an indexed comprehensive Administrative Code. But 
we think i t beyond peradventure that four years i s more than a 
reasonable amount of time to complete the task. The Code Editor's 
f a i l u r e to comply with the mandatory requirements of the Code i s 
p a r t i c u l a r l y indefensible i n l i g h t of § 14.22, The Code 1979, which 
provides a standing unlimited appropriation to carry out the Code 
Editor's duties. The I.A.P.A. expressly provides that the prepara
t i o n of the Administrative Code i s to be funded according to the 
terms of § 14.11, see § 17A.6(5). Thus, i t cannot p l a u s i b l y be main
tained that the l e g i s l a t u r e has not given the Code Edit o r s u f f i c i e n t 
wherewithal to comply with h i s statutory duties. 

Given the massive growth of administrative law i n state 
government, we think noncompliance with the indexing requirement 
of § 17A.6 i s a very serious problem. Without a meaningful index, 
agency law i s not e a s i l y accessible to practioners or to members 
of the p u b l i c . We understand that some e f f o r t s have been made to 
compile an index, but that the as yet unpublished index may be out-
of-date or incomplete. We urge the Code E d i t o r to take immediate 
steps to a t t a i n meaningful compliance — namely, to produce a 
comprehensive index which includes a l l agency rules s i m i l a r to the 
index that has been produced for the Iowa Code. 
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Very t r u l y yours, 

BRENT R. APPEL 
F i r s t Assistant Attorney General 

BA:s 
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ELECTIONS: Campaign Finance Disclosure Commission. Ch. 56, 
§ 56.11, The Code 1979. The Campaign Finance Disclosure Com
mission may p a r t i c i p a t e i n and agree to informal settlement or 
d i s p o s i t i o n any time before a complaint i s f i l e d with i t , and 
once a complaint has been f i l e d , when such informal settlement 
r e s u l t s i n the dismissal of the complaint by the p a r t i e s . (Hyde 
to Eisenhauer, Executive Director, Campaign Finance Disclosure 
Commission, 11/26/79) #79-11-21 

November 26, 1979 

Ms. Cynthia P. Eisenhauer 
Executive Director 
Campaign Finance Disclosure Commission 
L O C A L 

Dear Ms. Eisenhauer: 

We have received your request f o r an opinion from 
t h i s o f f i c e concerning an i n t e r p r e t a t i o n of c e r t a i n provisions 
of ch. 56, The Code 1979 (the "Campaign Disclosure-Income Tax 
Checkoff A c t " ) , r e l a t i n g to informal settlements by the 
Campaign Finance Disclosure Commission (hereinafter the 
"Commission"). 

Your questions concern an i n t e r p r e t a t i o n of §. 56.11, 
The Code 1979, s e t t i n g f o r t h the procedures to be followed i n 
i n v e s t i g a t i n g and disposing of complaints of alleged v i o l a t i o n s 
of provisions of ch. 56. You have r e l a t e d a f a c t u a l s i t u a t i o n 
wherein a majority of the commissioners p a r t i c i p a t e d as hearing 
o f f i c e r s for a hearing on a complaint concerning alleged v i o l a 
tions of ch. 56 by a candidate's committee. The commissioners 
concurred i n t h e i r determination that a v i o l a t i o n had occurred, but 
discussed and were unable to agree on possible methods of disposing 
of the matter, i . e . , dismissing the. complaint, i n i t i a t i n g an 
informal settlement, or r e f e r r i n g the matter for prosecution. 
Your request continues: 
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I t i s my understanding that once the commission 
decides there has been a v i o l a t i o n , they s h a l l 
r e f e r the matter f o r prosecution according to 
section 56.11(3). The commission does not, i t 
appears, have the r e s p o n s i b i l i t y to determine 
the d i s p o s i t i o n of a case a f t e r deciding there 
has been a v i o l a t i o n . 

When i s i t appropriate f o r the commission to 
i n i t i a t e an informal settlement? Must i t be 
i n i t i a t e d a f t e r a complaint i s f i l e d ; before or 
a f t e r a hearing; and/or before the commission 
determines a v i o l a t i o n has occurred? Our admin
i s t r a t i v e r u l e s read as though informal s e t t l e 
ments are only appropriate in cases inv o l v i n g 
delinquent f i l i n g s where extension may be re
quested. 

Chapter 56, The Code 1979, provides sweeping and thorough 
con t r o l over the public disclosure of campaign r e c e i p t s and 
expenditures. I t establishes extensive reporting and record
keeping requirements f o r candidates and p o l i t i c a l committees, and 
empowers the commission which i t creates to administer and enforce 
i t s provisions. 

Section 56.11, The Code 1979, sets out the procedure to 
investigate and dispose of complaints which may be f i l e d by "any 
e l i g i b l e e l e c t o r " , or the commission i t s e l f , a l l e g i n g v i o l a t i o n s 
of the discl o s u r e requirements of ch. 56. Persons or committees 
against whom a complaint i s f i l e d are afforded notice and a hearing 
process, a f t e r which "the commission s h a l l determine whether or 
not there are reasonable grounds to believe that a v i o l a t i o n . . . 
did occur." In the event that the Commission determines that 
there i s a reasonable b e l i e f that a w i l l f u l v i o l a t i o n of a pro v i s i o n 
of ch. 56 did occur, see 1976 Op. Atty. Gen. 869, i t " s h a l l 
report the suspected v i o l a t i o n " to the proper p r o s e c u t o r i a l 
a u t h o r i t i e s , "with a recommendation of appropriate action to be 
taken.*' 

The language used throughout § 56.11 i s couched i n 
mandatory terms, i . e . , " s h a l l " . The use of the term " s h a l l " 
implies a mandatory o b l i g a t i o n and excludes any notion of d i s 
c r e t i o n . Section 4.36(a), The Code 1979; Schmidt v. Abbott, 
261 Iowa 886,890; 156 N.W.2d 649,651 (1968). Thus, the Commission 
i s d i r e c t e d to n o t i f y the person, candidate or committee against 
whom the complaint i s made, set a hearing date i f i t concludes that 
a reasonable basis e x i s t s f o r the f i l i n g of the complaint, i n v e s t i 
gate the complaint, conduct the hearing, determine whether or not 
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there are reasonable grounds to believe that a v i o l a t i o n occurred, 
and r e f e r any v i o l a t i o n f o r further action by other a u t h o r i t i e s . 
Section 56.11, The Code 1979, appears to contain no authority f o r 
the Commission to dismiss a v a l i d complaint or informally s e t t l e 
with the p a r t i e s , other than i t s power to recommend such s e t t l e 
ment as the "appropriate action to be taken" by the United 
States Attorney, Attorney General or County Attorney. 

We do not i n t e r p r e t § 56.11(3), The Code 1979, however, 
to require an irrevocable complaint process that, once i n i t i a t e d , 
must be c a r r i e d through to i t s f i n a l conclusion. The Commission 
may, at i t s d i s c r e t i o n , " i n i t i a t e action on i t s own motion by 
f i l i n g a complaint accompanied by . . . an a f f i d a v i t " . Section 
56.11(1), The Code 1979. I t would be well within the Commission's' 
power to engage i n informal discussion with persons, candidates 
or committees who are suspected of v i o l a t i n g provisions of ch. 56 
p r i o r to i t s own i n i t i a t i o n of a complaint. 

Further, the Commission performs a q u a s i - j u d i c i a l agency 
function i n the adjudication of complaints f i l e d by "any e l i g i b l e 
e l e c t o r " pursuant to § 56.11(1), The Code .1979. Unless the Com
mission concludes that there i s no reasonable basis f o r a complaint 
which has been f i l e d , i t i s obligated to conduct a hearing and 
make a determination as to the v a l i d i t y of the complaint, much as a 
t r i a l court i s obligated to proceed with a p e t i t i o n f i l e d with i t 
once i t has determined that the cause i s properly before the court. 
Pa r t i e s to a p e t i t i o n f i l e d i n d i s t r i c t court may withdraw the 
p e t i t i o n and informally s e t t l e p r i o r to the court's f i n a l adjudica
t i o n on the merits. S i m i l a r l y , we believe that p a r t i e s to a complaint 
f i l e d with the Commission are able to withdraw that complaint 
p r i o r to the Commission's determination that a v i o l a t i o n of the pro
v i s i o n s of ch. 56 did occur. The Commission would not be pre
cluded from p a r t i c i p a t i n g i n and approving dicussion, negotiation 
and settlement engaged i n by the p a r t i e s to a complaint which 
r e s u l t s i n dismissal of the complaint. The Commission could not, 
however, on i t s own motion, dismiss'or s e t t l e a complaint. 

On the basis of our an a l y s i s of § 56.11, The Code 1979, 
we conclude that the Commission may p a r t i c i p a t e i n and agree to 
informal settlement or d i s p o s i t i o n any time before a complaint i s 
f i l e d with i t , and once a complaint has been f i l e d , when such 
informal settlement r e s u l t s i n the dismissal of the complaint by 
the p a r t i e s . 

Very t r u l y yours, 

ALICE J. HYDE 
Ass i s t a n t Attorney General 

AJH:sh 



SCHOOLS: Transfer to Schoolhouse Fund: A school d i s t r i c t board 
of d i r e c t o r s may not t r a n s f e r funds from the general fund to the 
schoolhouse fund for the purpose of constructing a hot lunch fac
i l i t y without approval of the e l e c t o r s even though there i s a 
s u f f i c i e n t surplus i n the general fund to defray the cost of such 
construction. Iowa Const., Art. IX, § 2nd(l); ch. 24, 296, 2978; 
§§ 24.14, 275.32, 278.1(5) (7); 279.33, 279.34, 283A.9, 291.12-15, 
297.5, The Code 1979. (Hagen to Brown, State Senator, 11/26/79) 
#11/20/79 ??-//-±c> t L) 

November 26, 1979 

The Honorable Joe Brown 
State Senator 
P. 0. Box 1978 
Montezuma, Iowa 50171 

Dear Senator Brown: 

We have received your request for an opinion from t h i s 
o f f i c e concerning whether a community school d i s t r i c t board of 
d i r e c t o r s may t r a n s f e r surplus money i n the general fund to the 
schoolhouse fund to pay f o r a new addition to the f a c i l i t i e s . 

Your question a r i s e s because the board of d i r e c t o r s of 
Montezuma Community School D i s t r i c t , which currently has no bonded 
indebtedness and has accumulated s u f f i c i e n t surplus i n i t s general 
fund to defray the costs of construction of a proposed hot lunch 
f a c i l i t y , would l i k e to employ these surplus funds to construct 
the f a c i l i t y , instead of obtaining voter approval through a bond 
issue or the s p e c i a l levy process. 

Under A r t i c l e IX, § 2nd(l), C o n s t i t u t i o n of Iowa, the 
General Assembly controls and manages the educational system, i n 
cluding "[t]he educational and school funds and lands." Pursuant 
to that power, the l e g i s l a t u r e has created a public school f i s c a l 
system, providing for the creation and maintenance of two separate 
funds, the schoolhouse fund and the general fund. See § 291.13, 
The Code 1979 which states: 
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The money c o l l e c t e d by a tax authorized 
by the e l e c t o r s or the proceeds of the 
sale of bonds authorized by law or the 
proceeds of a tax estimated and c e r t i f i e d 
by the board for the purpose of paying 
i n t e r e s t and p r i n c i p a l on lawful bonded 
indebtedness or f o r the purchase of s i t e s 
as authorized by law, s h a l l be c a l l e d the 
schoolhouse fund, and, except when auth
o r i z e d by the e l e c t o r s , may be used only 
f o r the purpose f o r which o r i g i n a l l y auth
o r i z e d or c e r t i f i e d . A l l other moneys re
ceived f o r any other purpose s h a l l be c a l l e d 
the general fund. The treasurer s h a l l keep 
a separate account with each fund, paying 
no order that f a i l s to state the fund upon 
which i t i s drawn and the s p e c i f i c use to 
which i t i s to be applied. 

Those Code sections pertaining to public school financing provide 
f o r meticulous separation of the two funds. See ch. 296, The Code 
1979, ("Indebtedness of School Corporations"), ch. 298, (School 
Taxes and Bonds); §§ 278.1(7), (schoolhouse tax); 291.13, 291.15 
(annual report); 297.5 (K-12 purchase and improvement of s i t e s ) . 
S p e c i f i c a l l y , § 283A.9 authorizes school d i s t r i c t s to provide hot 
lunch f a c i l i t i e s , "and [to] pay f o r same from unencumbered funds on 
hand i n the schoolhouse fund derived from taxes voted under authority 
of §§ 278.1, subsection 7, or 275.32, subject to the terms of t h i s 
section, or may pay for same from the proceeds of the sale of school 
property sold under § 297.22, or from surplus remaining i n the school-
house fund a f t e r retirement of a bond issue, or from a tax voted 
f o r said purposes." Thus, the Code sections pertaining s p e c i f i c a l l y 
to construction of hot lunch f a c i l i t i e s are consistent with the 
o v e r a l l f i s c a l system which requires separation of the two funds. 
There are no provisions f o r the t r a n s f e r of surplus from the general 
fund to the schoolhouse fund; the expenditures made for schoolhouse 
purposes must be drawn from that fund. Sections 291.12, 291.13, 
The Code 1979. 

The v i t a l and long-standing p o l i c y consideration behind t h i s 
separation of funds was expressed i n Dyer v. C i t y of Pes Moines, 280 
Iowa 1246,1254, 300 N.W. 562,566 (1941): "The budget law gives to 
the taxpayers the r i g h t to know i n advance the amount of money that 
a c i t y [or other governmental u n i t covered by the budget law] i s 
going to ask to be l e v i e d as taxes, the purpose f o r which the funds 
are to be expended." Money d i r e c t e d to the schoolhouse fund must 
be used only f o r the purposes f o r which voted. Section 275.32, The 
Code 1979. Chapter 24, The Code 1979, which regulates the school 
d i s t r i c t budgetary process, p r o h i b i t s the use of tax funds f o r any 
purpose other than that "estimated and appropriated therefor." 
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Section 24.14, The Code 1979. Thus, the r i g h t of a school d i s t r i c t 
to impose tax l e v i e s for the schoolhouse fund and the subsequent 
expenditure of those funds i s s t r i c t l y regulated. 

Further, the r i g i d statutory system enacted by the l e g i s 
l a t u r e separating the schoolhouse and general funds also c l e a r l y 
places the e l e c t o r s i n control of decisions concerning the creation 
and use of a schoolhouse fund and tax levy f o r schoolhouse purposes. 
See §§ 275.32, 278.1(7). 

The e l e c t o r s at the regular e l e c t i o n may d i r e c t the trans
f e r of any surplus i n the schoolhouse to the general fund. Section 
278.1(5), The Code 1979. They would have a corresponding power to 
t r a n s f e r surplus from the general fund to the schoolhouse fund. The 
board of d i r e c t o r s i s given no such authority to so t r a n s f e r funds 
during the annual settlement of school d i s t r i c t f i s c a l a f f a i r s . ! 
See §§ 279.33-34, The Code 1979. 

The reasons f o r the p r o h i b i t i o n against the school board 
being able to transfer funds was well stated i n an opinion issued 
previously by t h i s o f f i c e concerning the use of money received by 
a school d i s t r i c t from the "state sinking fund" i n 1937. That 
opinion stated i n pertinent part: 

The statute provides that school funds s h a l l 
be used for no other purposes than those f o r 
which they were ra i s e d . The funds i n question 
were not r a i s e d f o r the purpose of constructing 
a b u i l d i n g , or r e p a i r i n g a b u i l d i n g , or b u i l d 
ing an addition to a bui l d i n g , but were ra i s e d 
f o r the purpose of defraying the ordinary and 
usual expenses of the school. To now permit 
such funds to be used i n the construction of a 
b u i l d i n g or addi t i o n to a b u i l d i n g would be 
to permit them to be"used f o r a purpose other 
than that for which they were raise d , and 
would i n our opinion be i n v i o l a t i o n of the 
statute. 

P r i o r to 1963, a d i s t r i c t board d i d have the power to tr a n s f e r 
surplus from the general fund to the schoolhouse fund, but the 
section authorizing i t was repealed, 1963 Session, 6 0th G.A., 
ch. 169, § 1. L e g i s l a t i v e intent to deny a power i s c l e a r where 
the power, once held, i s taken away. 
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As we have heretofore said, the f a c t s i n t h i s 
matter are extraordinary, but the same con
d i t i o n might a r i s e i f school d i s t r i c t s l e v i e d 
excessive taxes f o r t h e i r general purposes 
thereby crea t i n g a surplus during the year 
which at the annual meeting could be trans
f e r r e d to the schoolhouse fund, and i n a few 
years create a balance i n the schoolhouse fund 
s u f f i c i e n t to construct a b u i l d i n g , thereby per
m i t t i n g the board of d i r e c t o r s to do i n d i r e c t l y 
what they could not do d i r e c t l y , namely, con
s t r u c t a b u i l d i n g and tax the property of the 
d i s t r i c t therefor without submitting such 
matter to the vote of the e l e c t o r s . [Emphasis 
supplied]. 

1938 Op. Atty. Gen. 167,168. We believe that statement i s 
applicable to the question you propound. 

A f t e r the e l e c t o r s have authorized the tra n s f e r of funds 
from the general fund to the schoolhouse fund or approved a levy 
f o r construction of the desired hot lunch f a c i l i t y or the issuance 
of bonds to finance the project, there i s , as a p r a c t i c a l matter, 
a method f o r proceeding with such a project without further delay. 
We c a l l your a t t e n t i o n to § 24.22, The Code 1979, which permits 
temporary t r a n s f e r of active funds. 2 I f the d i s t r i c t board 
obtains approval f o r a levy pursuant to § 278.1(7) or § 275.32, 
The Code 1979, the board of d i r e c t o r s " s h a l l at i t s next regular 
meeting levy such tax and cause the same to be forthwith entered 
upon the tax l i s t to be c o l l e c t e d . " See § 298.9, The Code 1979. 
At that time, the procedures of § 24.7 allowing f o r supplemental 
estimates and the tr a n s f e r provisions of § 24.22 could be u t i l i z e d . 
Transfers made pursuant to § 24.22, The Code 1979, must be 
approved by the State Appeal Board- and the school d i s t r i c t board 
" s h a l l provide that money temporarily transferred s h a l l be 
returned to the fund from which i t was transferred. § 24. 
The Code 1979. 

Permanent t r a n s f e r s are allowed i n the case of i n a c t i v e funds 
"when the necessity f o r maintaining any fund . . . has ceased 
to e x i s t , § 24.21, The Code 1979, or funds t r a n s f e r r e d to the 
emergency fund. § 24.22, The Code 1979. 
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In summary, a school d i s t r i c t board of d i r e c t o r s 
may not t r a n s f e r any surplus i n the general fund to the school-
house fund f o r the construction of school buildings, i n c l u d i n g 
hot lunch f a c i l i t i e s , without s p e c i f i c approval of the e l e c t o r s . 

Very t r u l y yours, 

A s s i s t a n t Attorney General 

HOH:sh 



,9TATE OFFICERS AND DEPARTMENTS: Department of Substance Abuse— 
Contracts for Substance Abuse Treatment. Sections 125.44, 124.45, 
The Code 1979. I f the contract between the department and a 
f a c i l i t y i s "open-ended," the department i s responsible for 75 
per cent of the t o t a l unpaid expenses submitted to the department 
by the f a c i l i t y on a cost-reimbursement basis. If the contract 
i s i n the form of a "maximum grant" agreement, the department's 
maximum l i a b i l i t y i s that t o t a l f i g u r e on the face of the contract, 
again on a cost-reimbursement basis. I f the supplemental or 
add i t i o n a l costs r e s u l t from "care, maintenance, and treatment," 
then the department would be responsible for t h e i r payment, and 
these costs would be included i n any computation to determine 
the point at which the department 1s t o t a l l i a b i l i t y had been 
exhausted under a "maximum grant" contract. (Dallyn to Carr, State 
Senator, 11/26/79) #79-11-19 CO) 

November 26, 1979 

The Honorable Robert M. Carr 
State Senator 
Statehouse 
Des Moines, IA 50319 

Dear Senator Carr: 

You have requested an attorney general's opinion regarding 
the cost-sharing r e s p o n s i b i l i t i e s of the Iowa Department of 
Substance Abuse and the counties of Iowa f o r funding substance 
abuse programs pursuant to §§ 125.44 and 125.45, The Code 1979. 
S p e c i f i c a l l y , you pose the following questions: 

1. Whether the department of substance 
abuse i s responsible for paying 7 5 per 
cent of the t o t a l costs incurred by a 
p a r t i c u l a r f a c i l i t y from the care, maintenance 
and treatment of a l l substance abusers treated 
i n a given year; or 

2. Whether the department's r e s p o n s i b i l i t y 
for payment i s l i m i t e d to 75 per cent of 
the estimated contract f i g u r e approved 
for a given year; and 

3. Whether the department i s i n any way 
responsible for payment of supplemental 
or a d d i t i o n a l unexpected costs a r i s i n g sub
sequent to the contract agreement? 

Your i n q u i r i e s regarding § 125.44 and re l a t e d provisions 
r a i s e issues s i m i l a r to those addressed i n an e a r l i e r opinion 
of t h i s o f f i c e , 1976 O.A.G. 158. For purposes of c l a r i f i c a t i o n , 
the following opinion replaces and supplants the discussion contained 
i n that e a r l i e r opinion. 
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An analysis of your three questions must begin with the pro
v i s i o n s of § 125.44, The Code 1979, which e s t a b l i s h guidelines for 
executing contracts between the department of substance abuse and 
selected treatment f a c i l i t i e s , and for payment of costs thereunder 
by the department. Section 125.44 provides i n relevant part: 

The d i r e c t o r may, consistent with the com
prehensive substance abuse program, enter into 
written agreements with a f a c i l i t y as defined 
i n section 125.2 to pay fo r seventy-five percent 
of the cost of the care, maintenance and treatment 
of a substance abuser. Such contracts s h a l l be 
for a period of no more than one year. * * * 

The contract may be i n such form and contain 
provisions as agreed upon by the p a r t i e s . Such 
contract s h a l l provide that the f a c i l i t y s h a l l 
admit and t r e a t substance abusers regardless of where 
they have residence. I f one payment for care, 
maintenance, and treatment i s not made by the patient 
or those l e g a l l y l i a b l e therefor within t h i r t y days 
a f t e r discharge the payment s h a l l be made by the 
department d i r e c t l y to the f a c i l i t y . Payments s h a l l 
be made each month and s h a l l be based upon the 
f a c i l i t y ' s average d a i l y per patient charge. * * * 

If the appropriation to the department i s i n s u f f i 
c i e n t to meet the requirements of t h i s section, the 
department s h a l l request a transfer of funds and 
section 8.39 s h a l l apply. 

This statute confers a l i m i t e d freedom of contract on the 
department of substance abuse to enter into a cost-reimbursement 
funding r e l a t i o n s h i p with a lic e n s e d treatment f a c i l i t y , under 
provisions agreed on by the p a r t i e s and consistent with the 
statutory requirements of § 125.44. Within these statutory guide
l i n e s , there appear to be two general types of contracts a v a i l a b l e 
to the p a r t i e s . 

The p a r t i e s may enter into an "open-ended" contract whereby 
the department agrees to fund 75 per cent of the unpaid costs of 
the care, maintenance and treatment of the t o t a l number of sub-
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stance abusers treated i n one year by a p a r t i c u l a r f a c i l i t y . 
The t o t a l cost to the department f o r the year would be unknown 
at the time the contract i s executed; therefore, the department 
would have to estimate t h i s projected budget item for purposes 
of submitting i t s proposed expenditure requirements to the state 
comptroller f o r subsequent l e g i s l a t i v e appropriation. See § 8.23, 
The Code 1979. I f the actual appropriation to the department proves 
i n s u f f i c i e n t to s a t i s f y the actual expenditures made pursuant to 
these open-ended contracts, then the department s h a l l request a 
transfer of further funds pursuant to the provisions of § 8.39, 
The Code 1979. See § 125.44, The Code 1979. 

The d i r e c t o r may, on the other hand, sel e c t a form of contract 
that provides f o r a maximum c e i l i n g on the t o t a l payment made by 
the department to a p a r t i c u l a r f a c i l i t y i n a given year. This 
"maximum grant" contract, by i t s language mutually agreed upon, 
l i m i t s the department's l i a b i l i t y f o r t o t a l payment to the sum 
t o t a l r e f l e c t e d on the face of the contract. This sum i s to cover the 
care, maintenance and treatment costs of a f a c i l i t y f o r a given 
f i s c a l year and i s used i n such a l i m i t i n g manner i n determining 
the department's prospective l e g i s l a t i v e appropriation. This 
form of contract i s apparently the type used by the department 
at the present time. 

Whatever type of contract i s adopted by the p a r t i e s , c e r t a i n 
aspects of i t s performance are governed by the provisions of 
§ 125.44, The Code 1979. F i r s t , payment i s to be made by the 
department on a cost-reimbursement basis s o l e l y for those costs 
a c t u a l l y incurred by a f a c i l i t y from the treatment of 
an i d e n t i f i a b l e substance abuser. A departmental payment i s made 
only a f t e r a patient's discharge and only i f no payment has been 

1. The deci s i o n of whether or not to contract with a 
p a r t i c u l a r f a c i l i t y , and of the type of contract 
more appropriate v i s - a - v i s the implementation of 
the comprehensive substance abuse program, i s one 
ulti m a t e l y made i n the d i s c r e t i o n of the d i r e c t o r 
of the department Cwith the concurrence of the 
substance abuse commission). See O.A.G. #79-10-12, 
p. 3 (10/19/79). References herein to payment of 
"75 per cent of the costs" assume that the substance 
abuser i s a resident of an Iowa county. If the substance 
abuser i s a resident of another state or country, or 
i s u n c l a s s i f i e d as to residence, then the department would 
be responsible f o r 100 per cent of the treatment costs 
(assuming the absence of any payment by the patient 
within 30 days a f t e r discharge). § 125.47, The Code 
1979. 
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made by the patient within 30 days a f t e r discharge. Block 
transfers of single-sum amounts to cover prospective treatment 
costs of a f a c i l i t y are not permissible payment procedures under 
§ 125.44. Second, the department's l i a b i l i t y for costs i s statu
t o r i l y l i m i t e d to 75 per cent of the costs of care, maintenance 
and treatment of a substance abuser. Therefore, the contract could 
not extend the department's l i a b i l i t y for costs to payment of 
l e g a l fees, b u i l d i n g expenses or other non-treatment costs. See 
O.A.G. 79-10-12, p. 5 (.10/19/79). 

With these l i m i t a t i o n s i n mind, the answer to your f i r s t 
two questions must be sought i n the language of the 
approved contract executed pursuant to § 125.44. I f the contract 
i s "open-ended," the department i s responsible for 75 per cent 
of the t o t a l unpaid expenses submitted to the department by the 
f a c i l i t y on a cost-reimbursement basis (to the extent the 
department's appropriation plus any approved § 8.39 transfers 
are a v a i l a b l e ) . I f the contract i s i n the form of a "maximum grant" 
agreement (as presumably i s the present case), then the department's 
maximum l i a b i l i t y i s that t o t a l f i g u r e on the face of the contract. 
Of course, actual payment i s again on a cost-reimbursement basis, 
and a f a c i l i t y receives no more than actual unpaid costs incurred, 
even i f t h i s actual t o t a l i n a given year i s les s than the t o t a l 
contract f i g u r e . 

The answer to your t h i r d question again requires an examination 
of the contract. Payment by the department i s l i m i t e d to the 
costs of the "care, maintenance, and treatment" of a substance abuser. 
§ 125.44, The Code 1979. I f the supplemental or a d d i t i o n a l 
costs you mention come within the meaning of the above-quoted 
language, then the department would presumably be responsible for 
t h e i r payment, and these costs would be included i n any computation 
to determine the point at which the department's t o t a l l i a b i l i t y 
had been exhausted under a "maximum grant" contract. The i n i t i a l 
determination of whether any such supplemental costs are within 
the meaning of "care, maintenance and treatment" would be 
determined by the department with reference to agency rules 
defining the quoted terms and on a case-by-case determination 
based on each itemized b i l l i n g received by the department. Within 
statutory l i m i t s , the language of the p a r t i e s ' contract may also 
define what type of supplemental or a d d i t i o n a l costs w i l l be 
considered as part of the department's r e s p o n s i b i l i t y . 

A further note i s i n order concerning the county's statutory 
o b l i g a t i o n for payment of the remaining 25 per cent of the costs 
of care, maintenance and treatment received by one of i t s 
residents i n a f a c i l i t y under contract with the department. Section 
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125.45, The Code 1979, provides: 

1. Except as provided i n section 125.43, each 
county s h a l l pay for the remaining twenty-five per
cent of the cost of the care, maintenance, and t r e a t 
ment under t h i s chapter of residents of that county 
from the county mental health and i n s t i t u t i o n s fund 
as provided i n section 444.12. The commission s h a l l 
e s t a b l i s h guidelines f o r use by the counties i n 
estimating the amount of expense which the county 
w i l l incur each year. The f a c i l i t y s h a l l c e r t i f y 
to the county of residence once each month twenty-
f i v e percent of the unpaid cost of the care, 
maintenance, and treatment of a substance abuser. 
Such county s h a l l pay the cost so c e r t i f i e d to the 
f a c i l i t y from i t s county mental health and 
i n s t i t u t i o n s fund. However, the approval of the board 
of supervisors s h a l l be required before payment i s 
made by a county f o r costs incurred which exceed a 
t o t a l of f i v e hundred d o l l a r s for one year for t r e a t 
ment provided to any one substance abuser, except 
that such approval i s not required for the cost 
of treatment provided to a substance abuser who 
i s committed pursuant to section 125.35. A f a c i l i t y 
may, upon approval of the board of supervisors, 
submit to a county a b i l l i n g for the aggregate amount 
of a l l care, maintenance, and treatment of substance 
abusers who are residents of that county for 
each month. The board of supervisors may demand 
an itemization of such b i l l i n g s at any time or may 
audit the same. 

Subject to the l i m i t a t i o n that a county s h a l l not pay more 
than 500 d o l l a r s per year for any one substance abuser absent 
the approval of the board of supervisors, a county i s s t a t u t o r i l y 
required to pay the remaining 25 per cent of the unpaid costs 
of care, maintenance and treatment received by a resident 
substance abuser i n a f a c i l i t y under contract with the department 
pursuant to § 125.44. The phrase "remaining twenty-five percent 
of the cost of the care, maintenance and the treatment" means that 
a county w i l l not f u l f i l l i t s o b l i g a t i o n merely by paying a f a c i l i t y 
an amount equal to 25 per cent of the amount paid on a cost-reimburse
ment b i l l i n g to a f a c i l i t y by the department for the treatment of a 
p a r t i c u l a r substance abuser. This payment by the department repre
sents, at most, only 75 per cent of the t o t a l costs to a p a r t i c u l a r 
f a c i l i t y . Rather, the county must pay, upon a monthly b i l l i n g 
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by the f a c i l i t y , 25 per cent of the t o t a l (treatment) costs of 
each i n d i v i d u a l substance abuser who has not made one payment for 
treatment within 30 days a f t e r discharge and for whom 75 per cent 
of treatment costs has been b i l l e d to the department. See § 125.44, 
The Code 1979. Of course, a patient's costs not e l i g i b l e f o r pay
ment by the department under § 125.44 ji.e., where the p a r t i c u l a r 
f a c i l i t y ' s "maximum grant" contract has been exhausted) would 
s i m i l a r l y be excepted from any payment by the county under § 125.45. 

Sincerely, 

SELWYN L. DALLYN 
Ass i s t a n t Attorney General 

SLD/cla 



SCHOOLS: O f f s e t t i n g tax against non-resident t u i t i o n payments; 
§ 282.2, The Code 1979. A non-resident of a school d i s t r i c t who 
pays t u i t i o n i n that d i s t r i c t should deduct school taxes from 
t u i t i o n i n the year both are paid, rather than deducting taxes 
from t u i t i o n paid i n the year the taxes were assessed. (Norby to 
Anderson, Dickinson County Attorney, 11/21/79) #79-11-18 C.L) 

November 21, 1979 

Mr. A l l e n A. Anderson 
Dickinson County Attorney 
710 Lake Street 
S p i r i t Lake, Iowa 51360 

Dear Mr. Anderson: 

You have requested an Attorney General's opinion 
i n t e r p r e t i n g § 282.2, The Code 1979. This section provides 
as follows: 

The parent or guardian whose c h i l d 
or ward attends school i n any d i s t r i c t 
of which he i s not a resident s h a l l be 
allowed to deduct the amount of school 
tax paid by him i n sai d d i s t r i c t from 
the amount of the t u i t i o n required to 
be paid. 

Your question involves the a p p l i c a t i o n of § 282.2 to 
the following s i t u a t i o n : 

A resident of a neighboring school d i s 
t r i c t , which has a four-year high school, 
e n r o l l e d h i s c h i l d r e n i n the high school 
of the S p i r i t Lake Community School Dis
t r i c t i n the f a l l of the school term for 
1978-1979. In December, 1978, the non
resident parent obtained t i t l e to r e a l 
property located i n the S p i r i t Lake Com
munity School D i s t r i c t and l a t e r paid the 
second installment of the 1977-1978 tax 
upon the r e a l property he acquired. 
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Section 282.2 of the Code would apparent
l y permit the taxpayer to o f f s e t the 
second installment against the current 
t u i t i o n . But, a 1936 opinion of the 
Attorney General, at page 422, in d i c a t e s 
that the school tax r e f e r r e d to i n 
§ 282.2 of the Code must be f o r the same 
tax year as the school year f o r which 
t u i t i o n i s owing. If so, there can be no 
set o f f f o r t u i t i o n incurred i n the 1978-
1979 school year against the 1977-1978 
tax, and the nonresident taxpayer would 
have to wait u n t i l he paid the 1978-1979 
taxes i n 1979-1980 before he can have a 
set o f f against the t u i t i o n incurred i n 
1978-1979. 

Your question revolves around the proper method of 
l i n k i n g together p a r t i c u l a r tax payments with p a r t i c u l a r t u i t i o n 
payments f o r the purpose of making a deduction. A problem a r i s e s , 
as you have pointed out, i n that property tax payments are com
monly i d e n t i f i e d by reference to the f i s c a l year of the assessment 
upon which they are based, rather than the year i n which they are 
paid. The Attorney General's opinion c i t e d above supports the 
p r a c t i c e of deducting taxes from the t u i t i o n paid i n the year the 
taxes were assessed, s t a t i n g as follows: 

. . . you w i l l note that t h i s i s an o f f 
s e t t i n g tax which i s to be deducted by 
o f f s e t so that the t u i t i o n due i n any 
given period may be o f f s e t by the school 
taxes paid f o r that same period and as I 
understand, the school taxes f o r the year 
1935 are due and payable i n 1936 and 
therefore, the t u i t i o n f o r the year 1935 
could be deducted from the amount of those 
taxes. 

1936 Op. Atty. Gen. 422. 

Two other Attorney General's opinions appear to take 
the contrary p o s i t i o n , that taxes may be deducted from t u i t i o n 
during the year the taxes are a c t u a l l y paid. These opinions 
state as follows: 

. . . on a claim f o r o f f s e t , the taxpayer 
i s not allowed to go back past the present 
year, that i s , taxes paid in any given year 
are f o r the purpose of operating the school 
f o r that year, and there could only be an 
o f f s e t of t u i t i o n that was due f o r the same 
year, so that here the o f f s e t can only be 
for the present school year. 
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1936 Op. Atty. Gen. 374,375. 

We presume that the parent or guardian 
i s personally paying both the tax and 
the t u i t i o n and we believe i t i s p l a i n 
that there can only be a .donation (sic) f o r 
the tax paid during the year f o r which 
t u i t i o n i s demanded. 

An assessment must be made i n the year preceding the 
year of c o l l e c t i o n as a matter of necessity. Reference to cur
r e n t l y paid taxes by the date of the assessment l o g i c a l l y follows 
from t h i s p r a c t i c e . However, i t does not appear that the Code 
places any s i g n i f i c a n c e on t h i s method of reference as a l i m i t a 
t i o n on the manner i n which a deduction can be made pursuant to 
§ 282.2. A d d i t i o n a l l y , deduction from t u i t i o n paid i n the year 
of assessment does not appear to be the most natural i n t e r p r e t a 
t i o n of § 282.2, and does not r e f l e c t the r e a l i t i e s of school 
financing. See 1936 Op. Atty. Gen. 374,375. Accordingly, 
deduction of taxes curren t l y paid from t u i t i o n c u r r e n t l y paid, 
rather than from t u i t i o n paid during the year of assessment, 
appears to be the proper i n t e r p r e t a t i o n of § 282.2. 

1934 Op. Atty. Gen. 466. 

Sincerely, 

STEVE NORBY 
Ass i s t a n t Attorney General 

SN: sh 



ELECTIONS: Campaign Finance; Chapter 56, The Code 1979, Public 
o f f i c e h o l d e r s may expend campaign funds held by a candidate's 
committee for any lawful purpose provided that f u l l d isclosure 
of contributions and expenditures i s made in compliance with the 
Campaign Finance Disclosure Act. (Hagen to Holden State Senator, 
11/19/79) #79-11-15 CL} 
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A D D R E S S R E P L Y T O : 

S T A T E C A P I T O L B U I L D I N G 
D E S M O I N E S . IOWA S 0 3 I 9 

November 19, 1979 

The Honorable Edgar H. Holden 
State Senator 
2246 East 46th Street 
Davenport, Iowa 52807 

Dear Senator Holden: 

You have requested an opinion of the Attorney General 
regarding the permissible use of funds obtained by a candidate's 
committee on behalf of the candidate within the meaning of 
§ 56.2(13), The Code 1979. S p e c i f i c a l l y , you ask: " I f a pu b l i c 
o f f i c e h o l d e r does not dissolve h i s or her 'candidate's committee' 
subsequent to e l e c t i o n and the committee continues to receive 
funds, can these funds be used f o r other than retirement of the 
p r i o r campaign indebtedness or the expenses of a subsequent 
campaign of that o f f i c e h o l d e r ? " 

On the basis of our analysis of the Campaign D i s c l o s u r e — 
Income Tax Checkoff Act (Chapter 56, The Code 1979), we conclude 
that a candidate's committee may properly disburse i t s funds f o r 
any lawful purpose u n t i l that committee has been dissolved pursuant 
to § 56.6(2), The Code 1979. 

Chapter 56, The Code 1979, provides sweeping and thorough 
c o n t r o l over the public d i s c l o s u r e of campaign r e c e i p t s and expend
i t u r e s . I t establishes extensive reporting and record-keeping 
requirements f o r candidates and p o l i t i c a l committees. In addition, 
the Act creates the Campaign Finance Disclosure Committee, giving 
i t extensive power to administer and enforce the Act. However, i t 
i s abundantly c l e a r that the Act's sole purpose i s the regulation 
of campaign finance d i s c l o s u r e . No expenditure r e s t r i c t i o n s , 
express or implied, e x i s t within the provisions of the Act. 
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Section 56.28, The Code 1979, requires that "Each candidate 
f o r public o f f i c e s h a l l organize one, and only one, candidate's 
committee i f the candidate a n t i c i p a t e s r e c e i v i n g contributions, 
making expenditures, or i n c u r r i n g indebtedness i n excess of one 
hundred d o l l a r s i n a calendar year." The Act defines "candidate's 
committee" as "the committee designated by the candidate to 
receive contributions, expend funds, or incur indebtedness i n excess 
of one hundred d o l l a r s i n any calendar year on behalf of the candi
date." § 56.2(13), The Code 1979. 

Once created, the committee must comply with the extensive 
d i s c l o s u r e requirements set f o r t h i n the Act u n t i l i t i s formally 
dissolved pursuant to § 56.6(2). Section 56.6(2) states: " I f any 
committee, a f t e r having f i l e d a statement of organization or one or 
more d i s c l o s u r e reports, dissolves or determines that i t s h a l l no 
longer receive contributions or make disbursements, the treasurer 
of the committee s h a l l n o t i f y the Commission or the Commissioner 
within t h i r t y days following such d i s s o l u t i o n by f i l i n g a d i s s o l u t i o n 
report on forms prescribed by the Commission. Moneys refunded i n 
accordance with a d i s s o l u t i o n statement s h a l l be considered a d i s 
bursement or expense but the names of persons r e c e i v i n g refunds need 
not be released or reported unless the contributors' names were 
required to be reported when the contribution was received." I t i s 
apparent, from t h i s Section, that the Act contemplates a committee 
with an on-going status. Therefore, a committee may continue to 
e x i s t , following an e l e c t i o n , u n t i l i t has been dissolved pursuant 
to § 56.6 (2) . 

In the absence of any r e s t r i c t i o n s on the r e c e i p t and 
expenditure of funds, a candidate's committee may receive and 
disburse those funds i n any lawful manner for any lawful purpose. 
Federal law i s i n accord with t h i s proposition. The Federal 
E l e c t i o n Campaign Act provides i n relevant part: "Amounts received 
by a candidate as contributions that are i n excess of any amount 
necessary to defray his expenditures, and any other amounts c o n t r i 
buted to an i n d i v i d u a l for the purpose of supporting h i s a c t i v i t i e s 
as a holder of Federal o f f i c e , may be used by such candidate or 
i n d i v i d u a l , as the case may be, to defray any ordinary and necessary 
expenses incurred by him i n connection with h i s duties as a holder 
of Federal o f f i c e , may be contributed by him to any [charitable] 
organization, or may be used f o r any other lawful purpose . . .". 
2 U.S.C.A. § 439a(Supp. 1979). 

Chapter 56, The Code 1979, contains no r e s t r i c t i o n s on the 
oaMMkpta^V expenditure of campaign committee funds. I f the l e g i s 
lature had intended a r e s t r i c t i o n , i t would have so provided. 
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Therefore, i t i s our opinion that a candidate's committee may 
properly disburse i t s funds for any lawful purpose u n t i l that 
committee has been dissolved pursuant to § 56.6(2), The Code 

A previous opinion of the Attorney General held that 
campaign contributions made to pu b l i c o f f i c i a l s pursuant to 
ch. 56 are not v i o l a t i o n s of the g i f t and bribery statutes 
because the more s p e c i f i c provisions of ch. 56 override the 
cri m i n a l statutes. See Op. Atty. Gen. #78-1-7. We see no 
reason to depart from t h i s holding. 

1979. 

HOWARD O. HAGEN 
Assi s t a n t Attorney General 

HOH:sh 



MUNICIPALITIES: P o l i c e Radio Broadcasting System -- IOWA CONST, 
art. 3., § 40; §§ 28E, 364.1, 364.3(4), 384.1, 384.24(3)(j), 693.4, 
693.5, 693.6, The Code, 1979. A c i t y may not levy a separate tax 
to defray the maintenance expenses of a Chapter 693 P o l i c e Radio 
Broadcasting System. So long as a c i t y operates only a receiver 
set, i t may not be required to contribute to the expenses of opera
tin g a Chapter 693 system. Member c i t i e s and a county operating 
a Chapter 693 system may reach a Chapter 28E agreement covering 
the respective contributions to the maintenance expenses of the 
system and a c i t y may provide funds to cover i t s contribution as 
a part of i t s general tax levy under Section 384.1. (Swanson to 
Heintz, Chickasaw County Attorney, H/19/79) #79-11-14 Ĉ -) 

November 19, 1979 

Mr. William A. Heintz 
Chickasaw County Attorney 
Chickasaw County Courthouse 
New Hampton, Iowa 50659 

Dear Mr. Heintz: 

You have requested the opinion of the Attorney General 
regarding the statutory authority for a tax levy by a c i t y 
to defray the expenses of a county communications system. 
The f a c t u a l s i t u a t i o n wherein t h i s question arises can be 
stated as follows: 

Pursuant to Chapter 693, The Code 1979, Chickasaw County 
has established a P o l i c e Radio Broadcasting System. Although 
the cost of i n s t a l l a t i o n was paid from the County General 
Fund as allowed by § 693.6(1), the County has b i l l e d the 
system's member communities at a rate of $1.00 per c i t i z e n 
per year i n order to defray the expenses of maintaining the 
system. The City of Nashua has protested the payment of 
these maintenance fees and questions whether i t has the authority 
to levy a tax to r a i s e the necessary funds. 

It i s the opinion of t h i s o f f i c e that a c i t y may provide 
for the payment of these maintenance expenses as a part of i t s 
general authority to levy taxes as provided i n §384.1, The 
Code 1979. 
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Section 384.1 provides the general authority for a tax 
levy by a c i t y , as well as placing l i m i t s on such a levy: 

384.1 Taxes C e r t i f i e d . A c i t y 
may c e r t i f y taxes to be l e v i e d 
by the county on a l l taxable pro
perty within the c i t y l i m i t s , for 
a l l c i t y government purposes. 
However, the tax l e v i e d by a c i t y 
on t r a c t s of land and improvements 
thereon used and assessed for ag
r i c u l t u r a l or h o r t i c u l t u r a l purposes, 
may not exceed three d o l l a r s and 
three-eighths cents per thousand 
d o l l a r s of assessed value i n any 
year. Improvements and personal 
property located on such t r a c t s 
of land and not used for a g r i c u l t u r a l 
or h o r t i c u l t u r a l purposes and a l l 
r e s i d e n t i a l dwellings s h a l l be sub
j e c t to the same rate of tax l e v i e d 
by the c i t y on a l l other taxable 
property within the c i t y . A c i t y ' s 
tax levy for the general fund may 
not exceed eight d o l l a r s and ten cents 
per thousand d o l l a r s of taxable value 
in any tax year, except for the l e v i e s 
authorized i n section 384.12. (Emphasis 
added). 

The questions then becomes whether the defrayment of expenses i n 
curred i n maintaining a county communications system can be con
sidered a " c i t y government purpose" f o r the purpose of § 384.1. 
It i s obviously beyond question that the equipping arid maintenance 
of law enforcement a u t h o r i t i e s i s a c i t y government purpose. I t 
should be noted that § 384.24(3)(j) defines the equipping of a 
p o l i c e department as an " e s s e n t i a l corporate purpose" for the pur
poses of a c i t y ' s issuance of general o b l i g a t i o n bonds. 

These maintenance expenses are to be paid out of the funds 
r a i s e d by the general levy under § 384.1. A s p e c i a l tax may not 
be l e v i e d f o r t h i s purpose. Section 364.1 states that, except as 
l i m i t e d by the Constitution or laws of the l e g i s l a t u r e , a c i t y may 
"exercise any power and perform any function i t deems appropriate 
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to protect and preserve the r i g h t s , p r i v i l e g e s , and property of 
the c i t y or of i t s residents, and to preserve and improve the 
peace, safety, health, welfare, comfort and convenience of i t s 
residents." Iowa Constitution A r t i c l e I I I , § 40, and § 364.3(4) 
expressly provide that a c i t y may not levy a tax unless the levy 
i s s p e c i f i c a l l y provided for by a state law. No such authori
zation e x i s t s i n the code and therefore any provision of funds 
to defray the maintenance expenses of a Chapter 693 broadcasting 
system must be made as a part of the general levy provided for 
i n § 384.1. 

As further authority for the proposition that a c i t y may 
contribute to the maintenance expenses of Chapter 693 broad
casting system, your attention i s drawn to 1968 Op.Att'y Gen. 184. 
In that opinion the predecessor to Chapter 693, § 750.6, The Code 
1962, was contrued to allow counties, c i t i e s and towns the authority 
to pay the costs of maintaining a supplemental p o l i c e communications 
systems. 

Although i t i s clear from the foregoing that a c i t y may pro
vide for the defrayment of the maintenance expenses of a Chapter 
693 system, an analysis of the scheme of Chapter 693 leads to the 
conclusion that there i s no language i n the Chapter sta t i n g that 
a c i t y must contribute to these expenses. Section 693.4 deals with 
the choice by the county board of supervisors to i n s t a l l radio re
ceiving sets and provides that the i n i t i a l costs of the radio re
ceiving sets s h a l l be paid from the general fund of the county. 
Section 693.6 further provides that the county board of supervisors 
may i n s t a l l and maintain a d d i t i o n a l communication systems fo r the 
e f f i c i e n t operation of law enforcement agencies and pay the expenses 
incurred from the general fund of the county. Section 693.5 pro
vides that i n c i t i e s with a population of two thousand or more, 
the c i t y c o u n c i l may i n s t a l l at l e a s t one radio r e c e i v i n g set as 
a part of a Chapter 693 system. 

The above sections contemplate that a c i t y of the r e q u i s i t e 
size may i n s t a l l a receiver set and so long as the set i s used 
only for r e c e i v i n g , the c i t y would not be required to contribute 
to the maintenance of the Chapter 693 system. Under t h i s scheme, 
the county i s responsible for the maintenance of any a d d i t i o n a l 
equipment, other than receiving sets i n m u n i c i p a l i t i e s , that i t 
chooses to i n s t a l l in the system. I f , for example, a county chooses 
to i n s t a l l transmitters i n order to be able to transmit messages 
along the Chapter 693 system, the maintenance expenses of those 
transmitters would be paid from the general fund of the county. 
The f a c t remains from a reading of Chapter 693, however, that so 
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long as a c i t y that i n s t a l l s a receiver set does not p a r t i c i p a t e 
in the system beyond the operation of the receiver set, i t would 
not be required to contribute to the maintenance of a Chapter 693 
system. 

This r e s u l t may seem to be somewhat anomalous because the 
benefits of p a r t i c i p a t i n g i n a Chapter 693 system would be severely 
r e s t r i c t e d i f a c i t y could only receive p o l i c e broadcasts and was 
unable to transmit i t s own messages. There does not appear to be 
any language i n Chapter 693 pertaining to a c i t y ' s decision to i n 
s t a l l any equipment other than a receiver set. I t i s assumed that 
most c i t i e s p a r t i c i p a t i n g i n a Chapter 693 system w i l l opt to i n 
s t a l l equipment that would enable them to p a r t i c i p a t e f u l l y i n the 
system. 

In order to remedy t h i s p o t e n t i a l loophole i n the scheme of 
Chapter 693, the county and the member c i t i e s may reach a 
Chapter 28E agreement. Chapter 28E, The Code 1979, provides i n 
§ 28E.3, that any power or authority that may be exercised by a 
public agency (defined i n Section 28E.2 to include a p o l i t i c a l sub
d i v i s i o n of the state) may be exercised j o i n t l y with any other 
public agency that possesses l i k e power or authority. Because 
Chapter 693 provides the general authority for c i t i e s and counties 
to p a r t i c i p a t e i n a p o l i c e radio broadcasting system, that authority 
may be exercised through the Vehicle of a Chapter 28E agreement. 
As a part of t h i s agreement, pursuant to § 28E.5(4), provisions should 
be included to cover a c i t y ' s contribution to the maintenance expenses 
of a Chapter 693 system. 

F i n a l l y , your attention i s drawn to 1974 Op.Att'y Gen. 753. 
That opinion discussed the r e l a t i o n s h i p between Chapter 750 (the 
predecessor to Chapter 693) and Chapter 28E. The opinion speci
f i c a l l y states that "The s p e c i f i c a t i o n s and requirements of Chapter 
28E are e a s i l y s a t i s f i e d and t h i s chapter provides an excellent 
management foundation f o r endeavors l i k e county-wide radio networks". 

In conclusion, a c i t y may contribute to the maintenance expenses 
of a Chapter 693 system as a part of i t s general tax levy under 
§ 384.1. A c i t y may not levy a separate tax for such costs. A 
c i t y with a population of two thousand or more may i n s t a l l a re
ceiver set, and i f that c i t y ' s p a r t i c i p a t i o n i s l i m i t e d to rec e i v i n g , 
i t may not be required to contribute to the maintenance expenses of 
the system. Should a c i t y opt to p a r t i c i p a t e i n the system beyond 
th i s l i m i t e d extent, Chapter 693 contains no provision as to what 
a c i t y ' s contribution would be. To remedy th i s s i t u a t i o n , member 
c i t i e s and the county may reach a Chapter 28E agreement that i n -
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eludes provisions as to t h e i r respective contribution to the 
maintenance of the system. 

Very t r u l y yours, 

Jon K. Swanson 
Assistant Attorney General 

JKS:jkt 



AGRICULTURE: Grain Moisture Testing. Sections 159.5 and Chapter 
215A, The Code 1979; H.F. 734, Section 3, 1979 Session 68th G.A. 
The use of a sample of grain f o r moisture t e s t i n g obtained by a 
method of probing for foreign material not approved pursuant to 
§ 159.5(10) i s not prohibited pursuant to H.F. 734 and § 159.5(10). 
( W i l l i t s to Lounsberry, Secretary of Agr i c u l t u r e , 11/14/79) #79-11-13O 

November 14, 1979 

The Honorable Robert A. Lounsberry 
Secretary of Agriculture 
Wallace Building 
LOCAL 

Dear Secretary Lounsberry: 

You have requested an opinion of the Attorney General on 
the question of whether a person may use a sample of grain for 
moisture t e s t i n g obtained by an unapproved method of probing for 
foreign material. 

Section 159.5(10), The Code 1979, provides that: "The sec
retary of a g r i c u l t u r e s h a l l be the head of the department of 
a g r i c u l t u r e which s h a l l : ...10. Approve a l l methods of probing 
for foreign material content of any type of grain." 

Section 3 of H.F. 734, passed by the 1979 Session of the 
6 8th General Assembly and signed by the Governor, amends Ch. 15 9, 
The Code 1979, by adding the following new section: 

"The secretary s h a l l not approve the use of 
end intake a i r probes, which use a vacuum to 
c o l l e c t a sample from a load of grain, pur
suant to section one hundred f i f t y - n i n e point 
f i v e (159.5), subsection ten (10) of the Code. 
A person who uses a method of probing for f o r 
eign material content of grain which i s not 
approved by the secretary i s g u i l t y of a simple 
misdemeanor." 

Chapter 215A, The Code 1979, requires that the Department 
of A g r i c u l t u r e inspect at l e a s t annually every moisture measuring 
device used i n commerce i n Iowa, except government devices. Sec
t i o n 215A.3, The Code 1979, empowers the Department of Agriculture 
to e s t a b l i s h rules and regulations to carry out Ch. 215A, The Code 
197 9. Rules have been adopted and are set f o r t h i n the Iowa Ad
m i n i s t r a t i v e Code, 30-55.52(215A) through 30-55.57(215). These 
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rules do not d i r e c t l y address the use of end intake vacuum grain 
probes or any other method of c o l l e c t i n g a grain sample for mois
ture t e s t i n g . Rather, IAC 30-55.53(215A) provides that moisture 
measuring devices may be rejected for various reasons, inclu d i n g 
being out of tolerance with the measuring device used by the de
partment by more than one-half of one percent on grain under twen
ty percent moisture content. 

In construing statutes, one looks to the e v i l s the l e g i s l a 
ture sought to remedy and the purposes i t sought to serve. 
Compiano v. Kuntz, 226 N.W.2d 245 (Iowa 1975). Statutory language 
i s given i t s usual and ordinary meaning i n a r r i v i n g at l e g i s l a t u r e 
i ntent. State v. McGuire, 200 N.W.2d 832, (Iowa 1972). An act 
which i s penal i n nature and imposes a punishment for an offense 
committed against the state i s interpreted s t r i c t l y . State ex r e l 
Turner v. Koscat Interplanetary, Inc., 191 N.W.2d 624 (Iowa 1971). 

The l e g i s l a t i o n adopted i n H.F. 734 i s penal i n nature be
cause i t provides that use of an unapproved method to probe fo r 
foreign material i s a simple misdemeanor. I t must therefore be 
s t r i c t l y construed. 

The language of H.F. 734 says that pursuant to § 159.5(10), 
The Code 1979, the Secretary of Agriculture s h a l l not approve the 
use of end intake a i r probes, which use a vacuum to c o l l e c t a 
sample. This section r e f e r s only to foreign material t e s t i n g . 
House F i l e 734 makes no reference to Ch. 215A, The Code 1979, con
cerning moisture measuring devices. The misdemeanor penalty pro
v i s i o n of H.F. 734 re f e r s only to foreign material, not also to 
moisture measuring. Had the l e g i s l a t u r e desired to p r o h i b i t the 
use of end intake vacuum a i r probes for c o l l e c t i n g a grain sample 
for moisture t e s t i n g , i t could have done so e x p l i c i t l y , as i t did 
for foreign material t e s t i n g . Thus, as enacted, the pro h i b i t i o n s 
are l i m i t e d to foreign material t e s t i n g . 

Note that the language also i s limi t e d to p r o h i b i t i n g one 
ce r t a i n type of probe: end intake a i r probes which use a vacuum 
to c o l l e c t a sample. Thus, other types of probes' which use gravity 
or a core sample to c o l l e c t the sample, but use a vacuum to carry 
the sample to the te s t e r a f t e r i t i s c o l l e c t e d , are not prohibited 
for e i t h e r foreign material or moisture t e s t i n g . This i s i n keeping 
with the purpose of the l e g i s l a t i o n : i . e . , to protect farmers from 
excess penalization or "docking" on the pri c e received for t h e i r 
grain due to the use of a vacuum to c o l l e c t the sample. S c i e n t i f i c 
t e sts conducted at Iowa State University and elsewhere have i n d i 
cated that the use of a vacuum to c o l l e c t the sample over-emphasizes 
the foreign material content. (see C. Herberg, Iowa State University, 
1979, "Evaluating Grain Probing Devices and Procedures"). 

Grain samples c o l l e c t e d by various types of probes are t y p i c a l 
l y transported to the tes t e r by vacuum or pneumatic tubes and used 
for both moisture and foreign material t e s t i n g . If the probe i s 
of the end intake vacuum v a r i e t y , t h i s sample may be used only for 
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moisture t e s t i n g and not for foreign material t e s t i n g under the 
current state of the law. A foreign material sample, i f desired, 
must be c o l l e c t e d by some other means. A grain elevator which 
desires to avoid having to c o l l e c t two separate samples for mois
ture and foreign material t e s t i n g could do so by obtaining a type 
of probe other than an end intake a i r probe which uses a vacuum 
to c o l l e c t the sample. 

In summary, the laws of t h i s state do not p r o h i b i t the use 
of a sample of grain for moisture t e s t i n g obtained by an unapproved 
method of probing for foreign material content. 

Sincerely, 

Assistant Attorney General 
Farm D i v i s i o n 

EMW/nay 



TAXATION: M i l i t a r y Service Tax Exemption: Servicemen e n t i t l e d 
to the Vietnam Veteran's Bonus: section 35C..1 and 35C.2, The 
Code 1977 and section 427.3(4), The Code 1979. A person who 
q u a l i f i e s for the Vietnam Veteran's Bonus under section 35C.1 
would not be e n t i t l e d to take the m i l i t a r y service tax exemption 
under section 427.3(4) when he or she had not served on active 
duty as defined i n section 35C.2, between August 5, 1964 and 
June 30, 1973, both dates i n c l u s i v e , or where said person has 
never been honorably separated from such active duty. (Price to 
Shirle y , Dallas County Attorney, 11/13/79) #79-ll-9C^ 

November 13, 1979 

Mr. Alan S h i r l e y 
Dallas County Attorney 
1124 W i l l i s Ave. P.O.Box 487 
Perry, IA 50220 

Dear Mr. Shi r l e y : 

You have requested an opinion of the Attorney General on 
the question of whether a person who i s e n t i t l e d to receive a 
bonus under Chapter 35C,The Code 1977, i s e n t i t l e d to a m i l i t a r y 
service tax exemption under section 427.3(4),The Code 1979. 
S p e c i f i c a l l y you state: 

Section 427.3(4) of the 1979 Code provides 
for a tax exemption for Viet Nam Veterans 
who served between August 5, 1964 and ending 
June 30, 1974, both dates inclusive, and as 
defined in §35C.2. Chapter 35C was repealed 
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by the 67th General Assembly, Chapter 1040 
§1(1),31. However, Chapter 35C when i t was 
in effect provided for a Viet Nam Veteran 
Bonus for anyone who served between July 1, 
1958, and ending August 4,1964. 

Is a person qualified to receive a bonus 
under Chapter 35C (even though now repealed) 
entitled to the military service tax exemption 
under Section 427.3 of the Code. 

Section 35C.l,The Code 1977 provided i n relevant part: 

Every person who served not less than 
one hundred twenty days on active duty, 
in the armed forces of the United States, 
at any time between July 1,1958 and ending 
on August 4, 1964, both dates inclusive, 
and who at the time of entering into 
service was a legal resident of the state 
of Iowa, and who had maintained such residence 
for a period of at least six months inmediately 
prior thereto, and was honorably separated 
or discharged from such service, or is s t i l l in 
active service in an honorable status, or has 
been retired, or has been furlaughed to a 
reserve, or has been placed on inactive 
status, shall be entitled to receive from 
the service compensation fund seventeen 
dollars and f i f t y cents, i f he earned either 
a Vietnam service medal or an armed forces 
expeditionary medal-Vietnam during that 
period, for each month that such person 
was in the Vietnam Service area, between 
July 1, 1958 and August 4, 1964, both dates 
inclusive, not to exceed a total sum of 
five hundred dollars. 

Section 427.3(4),The Code 1979 provides i n relevant part: 

Military service-exemptions. The following 
exemptions from taxation shall be allowed: 

4. The property, not to exceed one thousand 
eight hundred fifty-two dollars in taxable 
value of any honorably separated, retired, 
fur laughed to a reserve, placed on inactive 
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status, or discharged soldier, sailor, 
marine, or nurse of the second World 
War. ... or those who served on active 
duty during the Vietnam Conflict beginning 
August 5, 1964 and ending June 30, 1973, 
both dates inclusive, and as defined in 
section 35C.2. (Emphasis added) 

Section 35C.2 The Code 1977 provides the following d e f i n i t i o n : 

Definition of active duty. "Active duty" 
in the armed forces of the united States 
means full-time duty in the armed forces 
of the United States, excluding active 
duty for training purposes only and ex
cluding any period a person was assigned 
by the armed forces to a civilian institution 
for a course of education or tnraining which 
was substantially the same as established 
courses offered to civilians, or as cadet, 
or midshipman, however enrolled, at one of 
the service academies. 

In order for a person to be e l i g i b l e for the bonus, he or 
she must have served on a c t i v e duty between July 1,1958 and August 
4, 1964, both dates i n c l u s i v e , and have been honorably separated 
or discharged from such service, or s t i l l i n active service i n 
an honorable status without ever being terminated therefrom. 

In order f o r a person to be e l i g i b l e f o r the m i l i t a r y service 
tax exemption, he or she must have served on active duty between 
August 5, 1964 and June 30, 1973, both dates i n c l u s i v e , and have 
been honorably separated or discharged therefrom. See 197 6 Op. 
Att'y. Gen. 44. 

As a consequence, i t i s our opinion that a person who q u a l i f i e s 
for the Vietnam Veteran's Bonus under s-ection 35C.1 would not be 
e n t i t l e d to take the m i l i t a r y service tax exemption under s e c t i o n 
427.3(4) when he or she had not served on active duty, as defined 
i n Section 35C.2, between August 5, 1964 and June 30, 1973, both 
dates i n c l u s i v e , or where said person has never been honorably 
separated from such active duty. 

Very t r u l y yours, 

L. Joseph 
Assistant 

Price 
Attorney General 



COUNTIES AND COUNTY OFFICERS: County Hospital: Sections 562.4, 
347.7 and 347.13(14), The Code 1979. By holding over a f t e r the 
expiration of a written lease to operate the Dubuque County 
Nursing Home the Dubuque County Board of Supervisors would be 
considered a tenant at w i l l and such holding over i s presumed 
to be on the same terms as the l a s t written lease. Operating 
costs are a part of maintenance expenses and may be paid from 
the fund provided by the tax levy. (Bennett to Curnan, Dubuque 
County Attorney, (Bennett to Curnan, Dubuque County Attorney, 
11/7/79) #79-ll-2CO 

November 7, 1979 

Mr. Robert J. Curnan 
Dubuque County Attorney 
461 Fischer Building 
Dubuque, Iowa 52001 

Dear Mr. Curnan: 

We have received your request for an opinion from this o f f i c e 
concerning the operation of the Dubuque County Nursing Home. 
The f i r s t question which you present i s whether the operation 
of the f a c i l i t y should be under the d i r e c t i o n of the Dubuque 
County Board of Supervisors or the Dubuque County Hospital 
Board of Trustees i n view of the fac t that the l a s t written 
lease entered into by the two part i e s expired on June 30, 1978. 
Since that date the f a c i l i t y has continued to be operated by 
the Dubuque County Board of Supervisors under the terms of the 
lease agreement. 

Section 562. 4,. The Code 1979, provides as follows: 

Any person i n the possession of r e a l estate, with the 
assent of the owner, i s presumed to be a tenant at 
w i l l u n t i l the contrary i s shown, and t h i r t y days' 
notice i n wri t i n g must be given by either party before 
he can terminate such a tenancy; but when i n any case, 
a rent i s reserved payable at i n t e r v a l s of less than 
t h i r t y days, the length of notice need not be greater 
than such i n t e r v a l . 



The tenant, the Dubuque County Board of Supervisors, continued 
to occupy the premises a f t e r the expiration of the lease and 
would be considered as a tenant at w i l l , whose tenancy may be 
terminated on 30 days' notice. Nickle v. Mann, 211 Iowa 906, 
232 N.W. 722 (1930). 

In the absence of a new lease arrangement the holding over by 
a tenant i s presumed to be on the same terms as the l a s t written 
lease unless facts indicate that the terms were modified or 
changed. Friedman v. Weeks, 190 Iowa 1083, 181 N.W. 390 (1921). 
Under the facts i n this s i t u a t i o n i t appears that the par t i e s 
have continued to conduct themselves i n accordance with the terms 
of the written lease. Paragraph eleven of the agreement states 
that the "operation of the premises as a ho s p i t a l and/or nursing 
home s h a l l be under the control and d i r e c t i o n of the Tenant, i t s 
agents and employees." In answer to your f i r s t question, the 
operation of the f a c i l i t y would continue to be under the d i r e c t i o n 
of the Dubuque County Board of Supervisors. 

The second question which you present concerns a tax levy provided 
for by §347.7, The Code 1979. S p e c i f i c a l l y , you ask whether the 
levy of twenty-seven cents per thousand dollars of value may be 
used for operating expenses other than improvements, maintenance 
and replacements of the Dubuque County Nursing Home. 

On an e a r l i e r date this o f f i c e issued an opinion r e l a t i n g to 
that section which reads i n part, as follows: 

The word 'improvement' . . . refers to repairs and 
alt e r a t i o n s which might be necessitated i n operating 
the h o s p i t a l , and the word 'maintenance' should be 
interpreted to mean current expense of the i n s t i t u 
t i o n . Sums received from patients who are able to pay 
for t h e i r care i n the county h o s p i t a l would be placed 
i n the h o s p i t a l fund and these sums, together with the 
amount received through the . . . tax levy, should be 
used for necessary operating expenses. 

1928 Op.Att'yGen. at 133. 

The l e g i s l a t u r e i s presumed to be aware of the i n t e r p r e t a t i o n 
of the terms made by this o f f i c e and did not take any action to 
amend §347.7 i n l i g h t of that i n t e r p r e t a t i o n . We would conclude 
from Irielegislators f a i l u r e to act that they intended "maintenance" 
to include the expenses of operation of the f a c i l i t y . Further 
evidence that the l e g i s l a t u r e anticipated a tax levy be used 
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to pay operating expenses i s found i n §347.13(14) which provides 
for the disclosure of the s a l a r i e s of employees of the f a c i l i t y 
paid " i n whole or i n part from a tax levy." Certainly s a l a r i e s 
paid employees would be considered operating expenses. 

In answer to your second question, since operating expenses are 
considered to be included i n maintenance costs, the tax which 
the county is required to levy may be used to pay such expenses. 

Barbara Bennett 
Assistant Attorney General 



MINORS: Uniform G i f t s to Minors Act; ch. 565A §§ 565A.1(11), 
565A.9(2), 565A.11, ch. 599, § 599.1. The p r o v i s i o n s concerning 
m i n o r i t y age contained i n § 599.1 do not a f f e c t the p r o v i s i o n s 
concerning m i n o r i t y age contained i n § 565A.1(11). Hoyt to 
Sherzan, State R e p r e s e n t a t i v e , 12/31/79) #79-12-29C^) 

Richard Sherzan December 31, 1979 
State Representative 
1104 Fourth S t r e e t , S.W. #20 
Alto o n a , Iowa 50009 
Dear Mr. Sherzan: 

You asked f o r an Attorney General's Opinion concerning 
the r e l a t i o n s h i p between the d i f f e r i n g d e f i n i t i o n s of m i n o r i t y 
age contained i n §599.1 and §565A.1(11) of the Iowa Code. 
S p e c i f i c a l l y , you have asked whether the p r o v i s i o n s of §599.1, 
which d e f i n e m i n o r i t y as extending to the age of 18 a f f e c t 
the p r o v i s i o n s of ch. 565A i n which m i n o r i t y i s d e f i n e d as 
extending u n t i l age 21. 

The p r o v i s i o n s concerning m i n o r i t y age contained i n §599.1 
do not a f f e c t the p r o v i s i o n s concerning m i n o r i t y contained i n 
ch. 565A. The p r o v i s i o n s r e g a r d i n g m i n o r i t y age contained i n 
these chapters are i n c o n s i s t e n t , but the p r o v i s i o n s are not 
i n c o n f l i c t . Chapter 565A provides a simple method f o r making 
a g i f t to a minor i n Iowa. I t i s not, however, the e x c l u s i v e 
method f o r making g i f t s to minors. I t s use i s o p t i o n a l . 
S e c t i o n 565A.9(2). Once an i n d i v i d u a l chooses to make a g i f t 
t o a minor pursuant to the p r o v i s i o n s of ch. 565A, a l l other 
s t a t e laws c o n t r a r y t o the p r o v i s i o n s of t h a t chapter do not 
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apply to the c u s t o d i a l property of a minor h e l d by a c u s t o d i a n 
under t h a t chapter.^ S e c t i o n 565A.11. 

In sum, w h i l e the p r o v i s i o n s of §§599.1 and 565A.1(11) are 
i n c o n s i s t e n t , t h i s i n c o n s i s t e n c y does not produce a c o n f l i c t 
s i n c e the use of ch. 565A i s o p t i o n a l . However, once a donor 
chooses to use ch. 565A as the method f o r making a g i f t t o a 
minor, the m i n o r i t y p r o v i s i o n s of ch. 565A c o n t r o l . 

An examination of the h i s t o r y and i n t e n t of ch. 565A w i l l 
help c l a r i f y i t s r e l a t i o n s h i p to other s t a t u t e s . 

Chapter 565A i s the Iowa Uniform G i f t s to Minors A c t . I t 
was enacted by the Iowa L e g i s l a t u r e i n 1959. 1959 Se s s i o n , 
58th G.A., ch. 342, §9. I t s u n d e r l y i n g purpose i s to f a c i l i t a t e 
the t r a n s f e r of s e c u r i t i e s and monies to minors without going 
through cumbersome l e g a l processess and expense. The s t a t u t e 
i s s p e c i f i c a l l y aimed a t h e l p i n g the i n d i v i d u a l who wants to 
make a g i f t of a s p e c i f i c t h i n g to a minor ( e s p e c i a l l y s e c u r i t i e s ) . 
The Act e s t a b l i s h e s ' a n easy method t o avo i d the l e g a l r e q u i r e 
ments a s s o c i a t e d w i t h a guardianship or a t r u s t w h i l e accomplishing 
the same e f f e c t . 

At the time the Uniform G i f t to Minors Act was enacted, 
the p r e v a i l i n g l e g a l age was 21. Thus, the d e f i n i t i o n o f 
m a j o r i t y contained i n §565A.1(11) was c o n s i s t e n t w i t h other 
s t a t e laws d e f i n i n g m a j o r i t y . This was t r u e u n t i l 1973. 

1 C u s t o d i a l Property i s d e f i n e d i n §565A.1(5) as f o l l o w s : 
"The c u s t o d i a l p r o p e r t y " i n c l u d e s : 

a. A l l s e c u r i t i e s and money under the s u p e r v i s i o n 
of the same cus t o d i a n f o r the same minor as a conse
quence of a g i f t or g i f t s made to the minor i n a 
manner p r e s c r i b e d i n t h i s chapter; 
b. The income from the c u s t o d i a l p r o p e r t y ; and 
c. The proceeds, immediate and remote, from the 

s a l e , exchange, con v e r s i o n , investment, reinvestment 
or other d i s p o s i t i o n of such s e c u r i t i e s , money and 
income. 
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In 1973, the Iowa L e g i s l a t u r e changed the m a j o r i t y age i n Iowa 
to 18 years of age. 1973 Session, 65th G.A., ch. 140. A number 
of s t a t u t e s were amended to r e f l e c t the change, but ch. 565A was 
not among them.2 Thus, the i n c o n s i s t e n c y between the d e f i n i t i o n 
of m i n o r i t y contained i n ch. 565A and the d e f i n i t i o n s of m i n o r i t y 
contained elsewhere i n the Code has remained ever s i n c e . 

In 1977, a b i l l seeking to change the m a j o r i t y age i n §565A.1(11) 
from 21 t o 18 was introduced i n the Iowa Senate. S.F. 18 67th G.A. 

The sponser's main goal was t o e l i m i n a t e the p r e v a i l i n g 
i n c o n s i s t e n c y w i t h regard to s t a t u t o r y p r o v i s i o n s d e f i n i n g the 
m a j o r i t y age as 18 and to e l i m i n a t e any p o t e n t i a l c o n f u s i o n 
surrounding the purchase and t r a n s f e r of s e c u r i t i e s by i n d i v i d u a l s 
aged 18 to 21. 

The opponent's of the b i l l contended t h a t changing the age 
from 21 to 18 would decrease a donor's f l e x i b i l i t y i n making a 
g i f t to a minor. In a d d i t i o n , opponents c i t e d p o t e n t i a l t a x 
consequences r e l a t e d to §2503 of the I n t e r n a l Revenue Code. 

The q u e s t i o n of whether or not the m a j o r i t y age i n §565A.1(11) 
should be changed from 21 to 18 i s , o f course, a matter f o r 
l e g i s l a t i v e d e t e r m i n a t i o n . You have i n q u i r e d as to the l e g a l 
aspects of the d i f f e r i n g d e f i n i t i o n s of m i n o r i t y . I t i s not 
necessary to determine the meri t s of the above-mentioned argument 
to answer your i n q u i r y . 

I n d i v i d u a l s can make g i f t s to minors i n a number of ways 
under Iowa law. Among them i s ch. 565A of the Iowa Code. I t 
provides a convenient v e h i c l e f o r making g i f t s of s e c u r i t i e s 
to minors. I t i s o f t e n used to accomplish t h i s o b j e c t i v e . 

1 The age of m a j o r i t y was changed by the 65th G.A., ch. 140 
wi t h regard to the f o l l o w i n g s t a t u t e s : S e c t i o n 68B.9, §90.1, 
§92.23, §146.13, §147.3, §232.36, §232.67, §240.2, §242.67, 
§240.2, §242.6, §242.8, §242.13, §245.4, §245.6, § 247.27, §249A.6, 
§261.7, §321.179, §321.180, §325.29, §327A.7, §378.5, §379.6, 
§487.7, §462.11, §512.9, §524.301, §599.1, §610.2, §695.18. 
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Chapter 565A, however, i s not the e x c l u s i v e method of making 
g i f t s t o minors i n Iowa. S e c t i o n 565A.9(2) p r o v i d e s : 

This chapter s h a l l not be construed as p r o v i d i n g 
an e x c l u s i v e method f o r making g i f t s to minors. 
[C62, 71, 73, 75, 77,§565A.9] 

I f a donor should choose to make a g i f t pursuant to the p r o v i s i o n s 
of ch. 565A, however, the language and d i c t a t e s of the s t a t u t e 
w i l l c o n t r o l . S e c t i o n 565A.11 p r o v i d e s : 

Laws not a p p l i c a b l e . S e c t i o n 668.3 and 
a l l other laws of t h i s s t a t e c o n t r a r y to the 
p r o v i s i o n s of t h i s chapter, s h a l l not apply to 
the c u s t o d i a l p r o p e r t y o f a minor h e l d by the 
cus t o d i a n under t h i s chapter. [C6 2, 66, 71, 73, 
77,§565A.ll] 

Thus, i f a donor has chosen t o use the Uniform G i f t to 
Minors A c t , the f a c t t h a t §599.1 provides a d i f f e r e n t d e f i n i t i o n 
of m i n o r i t y has no l e g a l e f f e c t . 

In summary, w h i l e the p r o v i s i o n s of §§599.1 and 565A.1(11) 
are i n c o n s i s t e n t , t h i s i n c o n s i s t e n c y does not produce a c o n f l i c t 
s i n c e ch. 565A i s not the e x c l u s i v e method of making a g i f t to 
a minor under Iowa law. Once a donor chooses to use ch. 565A 
as the method of making a g i f t t o a minor, d i f f e r i n g s t a t u t o r y 
p r o v i s i o n s w i t h regard to the age of m a j o r i t y are not a p p l i c a b l e . 

S i n c e r e l y , 

F r a n c i s C. Hoyt, J r . 
A s s i s t a n t Attorney General 

FCH/rbs 



CONSTITUTIONAL LAW: Witness Fees -- § 622.71, The Code 1979. 
S e c t i o n 622.71, which does not a l l o w witness fees f o r peace 
o f f i c e r s and p u b l i c o f f i c i a l s t e s t i f y i n g i n court i n the county 
of t h e i r r e s i d e n c e , but does a l l o w witness fees f o r those same 
o f f i c e r s who t e s t i f y i n court i n a county not of t h e i r r e sidence 
i s c o n s t i t u t i o n a l and does not v i o l a t e equal p r o t e c t i o n . 
(Blumberg to Richards, Story County Attorney, 12/31/79) #79-12-27 

Mary E. Richards December 31, 19 79 
County Attorney 
Story County Courthouse 
Nevada, Iowa 50201 
Dear Ms. Richards: 

We have your o p i n i o n request regarding § 622.71, The Code 
1979. You ask whether the r e s i d e n c y d i s t i n c t i o n i n t h a t s e c t i o n 
i s c o n s t i t u t i o n a l , w i t h regard to equal p r o t e c t i o n . 

S e c t i o n 622.71 provides: 
No peace o f f i c e r who r e c e i v e s a r e g u l a r 
s a l a r y , or any other p u b l i c o f f i c i a l 
s h a l l , i n any case, r e c e i v e fees as a 
witness f o r t e s t i f y i n g i n ' r e g a r d to any 
matter coming to h i s knowledge i n the 
discharge of h i s o f f i c i a l d u t i e s i n 
such case i n a court i n the county of 
h i s r e s i d e n c e , except p o l i c e o f f i c e r s 
who are c a l l e d as witnesses when not on 
duty. (Emphasis added] 

The emphasized p o r t i o n i s of i s s u e here. The s e c t i o n p r o v i d e s , 
i n substance, that a peace o f f i c e r or p u b l i c o f f i c i a l who t e s t i 
f i e s about a matter a s s o c i a t e d w i t h that o f f i c e r ' s o f f i c i a l 
d u t i e s i n a court i n the county of h i s or her residence s h a l l 
not r e c e i v e witness fees. There are exceptions to that which 
are not of consequence here. Your q u e s t i o n r e l a t e s to those peace 
o f f i c e r s who r e s i d e i n a county other than the court where the 
testimony takes p l a c e , as opposed to those who r e s i d e i n the same 
county as the court. Presumably, those who r e s i d e i n another county 
are e n t i t l e d to witness fees. 

C l a s s i f i c a t i o n s based on residency are evaluated by two t e s t s . 
I f the r e s i d e n c y requirement i s one t h a t a f f e c t s i n t e r s t a t e migra
t i o n , i t i n v o l v e s a fundamental r i g h t . Therefore, the t e s t i s one 
of s t r i c t s c r u t i n y and the c l a s s i f i c a t i o n w i l l be upheld only i f 
necessary to promote a compelling s t a t e i n t e r e s t . S h a p i r o v. Thompson, 
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394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed. 2d 600 (1969). I f no funda
mental r i g h t i s i n v o l v e d , the t e s t i s one of r a t i o n a l b a s i s . Shapiro, 
supra. Since the s t a t u t e i n que s t i o n does not i n v o l v e i n t e r s t a t e 
m i g r a t i o n , or anything c l o s e l y r e l a t e d to i t , s t r i c t s c r u t i n y i s not 
a p p l i c a b l e . The t e s t here,' t h e r e f o r e , i s one of r a t i o n a l b a s i s . 

S t a t u t e s are presumed to be c o n s t i t u t i o n a l . Gleasen v. 
C i t y of Davenport, 275 N.W.2d 431 (1979); M i l l e r v. Iowa Real 
E s t a t e Commission, 274 N.W. 2d 288 (1979). Every reasonable b a s i s 
must be negated. Iowa C i t y v. Nolan, 239 N.W.2d 102 (1976). I f 
§ 622.71 i s to be de c l a r e d u n c o n s t i t u t i o n a l , i t would be so as 
a p p l i e d . 

Peace o f f i c e r s and p u b l i c o f f i c i a l s are o f t e n , and r e g u l a r l y , 
r e q u i r e d to give testimony r e g a r d i n g matters a r i s i n g out of the 
discharge of t h e i r d u t i e s . As such, i t can be s a i d that t h e i r 
wages cover such t h i n g s . T e s t i f y i n g i n the court i n the county of 
t h e i r r e s i d e n c e i s not such a burden on them as to n e c e s s i t a t e any 
a d d i t i o n a l payment to them. T h i s , however, i s not n e c e s s a r i l y t r u e 
when t e s t i f y i n g i n another county. Many times, the costs of 
t r a v e l i n g to a d i s t a n t county put a greater economic burden on the 
o f f i c e r . Such i s a r a t i o n a l b a s i s f o r the re s i d e n c y p r o v i s i o n . 
The L e g i s l a t u r e o b v i o u s l y r e c o g n i z e d t h i s when i t enacted § 622.71. 
The f a c t that the re s i d e n c y r e f e r e n c e i s not set f o r t h w i t h mathe
m a t i c a l n i c e t y or s c i e n t i f i c exactness does not off e n d the Cons t i t u 
t i o n . Dandridge v. W i l l i a m s , 397 U.S. 471, 90 S.Ct. 1153, 25 L.Ed. 
2d 491 (1970). 

You a l s o asked whether the phrase " i n the county of h i s r e s i 
dence" means, as a matter of s t a t u t o r y c o n s t r u c t i o n , " i n the county 
of h i s employment." The phrase r e f e r r i n g to re s i d e n c y i s c l e a r and 
unambiguous. I t i s not a f u n c t i o n of t h i s o f f i c e t o , i n e f f e c t , 
change the language of a s t a t u t e . While i t might r e s u l t i n a more 
e q u i t a b l e s o l u t i o n i f the s t a t u t e r e f e r r e d to the county of employ
ment r a t h e r than r e s i d e n c y , such a change must be made by the L e g i s 
l a t u r e . 

A c c o r d i n g l y , we are of the o p i n i o n that the re s i d e n c y language • 
of § 622.71 i s not v i o l a t i v e of equal p r o t e c t i o n . 

Very t r u l y yours, 

r y ^ T ^ lumber g 
A s s i s t a n t Attorney General 

LMB:jkt 



STATE OFFICERS AND DEPARTMENTS: Expenditure of funds by 
State Conservation Commission to a c q u i r e l a n d to expand s t a t e 
park at Lake Macbride--1979 S e s s i o n , 68th G.A., Ch. 14, § 7. 
P l a i n meaning of language used i n c a p i t a l p r o j e c t s a p p r o p r i a t i o n 
b i l l enacted by 68th G.A. i s to p r o h i b i t the expenditure of 
funds by the State Conservation Commission to ac q u i r e l a n d to 
inc r e a s e the extent or s i z e of the s t a t e park at Lake Macbride, 
whether the la n d to be acqu i r e d l i e s w i t h i n or without the 
outer l i m i t s of the park. (Peterson to Brabham, D i r e c t o r , 
State Conservation Commission, 12/31/79) #79-12-26CL) 

December 31, 1979 

Mr. W i l l i a m C. Brabham, D i r e c t o r 
Iowa State Conservation Commission 
Wallace State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. Brabham: 

By l e t t e r dated November 14, 1979, you have requested 
the o p i n i o n of the Attorney General as to whether the State 
Conservation Commission may ac q u i r e two designated t r a c t s of 
lan d i n Johnson County i n view of the r e s t r i c t i o n on use of 
funds f o r l a n d a c q u i s i t i o n imposed by the l e g i s l a t u r e i n the 
1979 c a p i t a l p r o j e c t s a p p r o p r i a t i o n b i l l (1979 Session, 
68th G.A., Ch. 14, § 7) , which, i n p e r t i n e n t p a r t , s t a t e s 
t h a t "The funds a p p r o p r i a t e d by . . . t h i s A c t, or any 
other funds a v a i l a b l e to the s t a t e c o n s e r v a t i o n commission 
s h a l l not be used to acquire l a n d to expand the s t a t e park 
at Lake Macbride. . . ." 

Enclosed w i t h your l e t t e r was a Master Property P l a t 
of Lake Macbride State Park (Revised March 31, 1977) on which 
are d e p i c t e d the park boundary and the l i m i t s of the lands 
l i c e n s e d to the State of Iowa from the U.S. Army Corps of 
Engineers. The Superintendent of Parks f o r the State Conser
v a t i o n Commission advises t h a t the boundaries thus d e p i c t e d 
represent the l i m i t s of Lake Macbride State Park e s t a b l i s h e d 
by the Conservation Commission by refe r e n c e to s a i d P l a t . 

We note that the two t r a c t s proposed f o r purchase are 
not w i t h i n the park boundaries e s t a b l i s h e d by the Commission 
though both a d j o i n park land and are w i t h i n the outer l i m i t s 
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of the land l i c e n s e d to the State by the Corps of Engineers 
and managed by the State Conservation Commission i n co n j u n c t i o n 
w i t h o p e r a t i o n of state-owned lands comprising Lake Macbride 
State Park. 

Expand means "to i n c r e a s e the extent, s i z e , number, 
volume or scope of". Webster's T h i r d New I n t e r n a t i o n a l 
D i c t i o n a r y , Unabridged 1967. Expand i s s i m i l a r l y d e f i n e d 
i n Webster's Seventh New C o l l e g i a t e D i c t i o n a r y (1963 ed.) 
which f u r t h e r s t a t e s that expand "may apply whether the 
increase comes from w i t h i n or wit h o u t , or i n any manner 
such as growth, u n f o l d i n g , a d d i t i o n of p a r t s " . 

I t can s c a r c e l y be argued t h a t the proposed a d d i t i o n of 
the two t r a c t s would not i n c r e a s e the extent or s i z e of the 
e x i s t i n g park by t h e i r combined area of about f i v e acres. 
The expenditure of funds f o r t h i s purpose was e x p r e s s l y 
p r o h i b i t e d by the l e g i s l a t u r e . 

A s t a t u t e c l e a r and unambiguous on i t s face need not 
and cannot be i n t e r p r e t e d by a court and only those s t a t u t e s 
which are of d o u b t f u l meaning are subject to the process of 
s t a t u t o r y c o n s t r u c t i o n . State v. Hocker, 201 N.W.2d 74 
(Iowa 1972); S t a t e v. Valeu, 257 Iowa 869, 134 N.W.2d 911 
(1965); Herman v. Muhs, 257 Iowa 41, 126 N.W.2d 400 (1964); 
Dingman v. C o u n c i l B l u f f s , 249 Iowa 1121, 90 N.W.2d 742 (1958). 

We conclude, t h e r e f o r e , t h a t the p l a i n meaning of the 
language used i n the c a p i t a l p r o j e c t s a p p r o p r i a t i o n b i l l 
enacted by the 68th G.A. i s to p r o h i b i t the expenditure of 
funds by the State Conservation Commission to acquire l a n d 
to i n c r e a s e the extent or s i z e of the s t a t e park at Lake 
Macbride, whether the land to be acquired l i e s w i t h i n or 
without the outer l i m i t s of the park. 

S i n c e r e l y , 

A s s i s t a n t Attorney General 
Environmental P r o t e c t i o n D i v i s i o n 

CEP:rep 



BEER AND LIQUOR; GAMBLING: L i c e n s i n g q u a l i f i c a t i o n s — 
§ 123.3 (11) (b) , §§ 99B.K2), 99B.3, 99B.7, 99B.12 , 725.9, 
725.15. Payment of the f e d e r a l gambling tax on c o i n 
operated gambling devices by the operator of an establishment 
l i c e n s e d as a o r g a n i z a t i o n q u a l i f i e d t o conduct gambling 
a c t i v i t i e s i s . not, standing alone, s u f f i c i e n t to prevent 
t h a t operator from q u a l i f y i n g as a person of good moral 
character so as to o b t a i n a l i q u o r c o n t r o l l i c e n s e . (McGrane to 
Gallagher, D i r e c t o r , Iowa Beer and L i q u o r C o n t r o l Department, 
12/31/79) #79-12-24 

December 31, 1979 

Mr. R o l l a n d A. Gallagher 
Beer and L i q u o r C o n t r o l Department 
V a l l e y Bank B u i l d i n g 
L O C A L 
Dear Mr. G a l l a g h e r : 

You have requested an o p i n i o n on the f o l l o w i n g q u e s t i o n : 
"Are l i c e n s e e s or permittees who 

possess a f e d e r a l gaming tax stamp i n 
v i o l a t i o n of s e c t i o n 123.3(11)(b), Iowa 

• Code?" 
In the l e t t e r accompanying the q u e s t i o n , you r e l a t e 

t h a t you have r e c e i v e d the f o l l o w i n g i n f o r m a t i o n : 

[T]here are two d i s t i n c t stamps: one 
i s c a l l e d a f e d e r a l gaming tax stamp 
which i s a tax on machines and which 
c o s t s $250.00 a year; the other i s 
c a l l e d a f e d e r a l gambling tax stamp 
which i s an o c c u p a t i o n a l booking tax 
and which cos t s $500.00 a year. 

This i n f o r m a t i o n i s b a s i c a l l y c o r r e c t although, as w i l l be 
obvious l a t e r i n t h i s o p i n i o n , the d i s t i n c t i o n s make l i t t l e 
d i f f e r e n c e . 

The Iowa Code r e q u i r e s t h a t a person must be of good 
moral c h a r a c t e r to q u a l i f y f o r a l i q u o r c o n t r o l l i c e n s e or 
a beer permit. Sections 123.30(1), 123.127(2), 123.128(2), 
123.129(2), Code of Iowa (1979). S e c t i o n 123.3(11) pr o v i d e s : 
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"'Person of good moral c h a r a c t e r ' 
means any person who meets a l l of the 
f o l l o w i n g requirements: 

* * * 

b. He does not possess a f e d e r a l 
gambling stamp." 

The Code does not f u r t h e r d e f i n e a f e d e r a l gambling stamp; 
thus a r i s e s a dilemma. 

As you mentioned i n your l e t t e r , there are two types 
of f e d e r a l "gambling stamps." The f i r s t i s provided f o r 
i n I.R.C. § 4411. I t s t a t e s : 

"There s h a l l be imposed a s p e c i a l 
tax of $500 per year to be p a i d by each 
person who i s l i a b l e f o r tax under s e c t i o n 
4401 or who i s engaged i n r e c e i v i n g wagers 
f o r or on b e h a l f of any person so l i a b l e . " 

Persons l i a b l e under I.R.C. § 4401 as mentioned i n the above 
s e c t i o n are those who are engaged i n the "business of accepting 
wagers," i . e . , bookmakers, and those who conduct any wagering 
pool or l o t t e r y . I.R.C. § 4401. 

The second "gambling stamp" i s f o r operators of c o i n -
operated machines. 

"There s h a l l be imposed a s p e c i a l tax 
to be p a i d by every person who maintains 
f o r use or permits the use o f , on any 
place or premises occupied by him, a 
coin-operated gaming device (as d e f i n e d 
i n s e c t i o n 4462) at the f o l l o w i n g r a t e s : 
(1) $250 a year; and 
(2) $250 a year f o r each a d d i t i o n a l 
device so maintained or the use of 
which i s so p e r m i t t e d . I f one such 
device i s r e p l a c e d by another, such 
other device s h a l l not be considered 
an a d d i t i o n a l d e v i c e . " 
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I.R.C. § 4461. S e c t i o n 4462(a) d e f i n e s a coin-operated gaming 
device as any machine which i s : 

"(1) a s o - c a l l e d ' s l o t machine which 
operates by means of the i n s e r t i o n of 
a c o i n , token, or s i m i l a r o b j e c t and 
which, by a p p l i c a t i o n of the element 
of chance, may d e l i v e r , or e n t i t l e 
the person p l a y i n g or o p e r a t i n g the 
machine to r e c e i v e cash, premiums, 
merchandise, or tokens, or (2) a 
machine which i s s i m i l a r to machines 
de s c r i b e d i n paragraph (1) and i s 
operated without the i n s e r t i o n of a 
c o i n , token or s i m i l a r o b j e c t . " 
I.R.C. 

The "stamp" r e f e r r e d to i n the Iowa s t a t u t e i s from 
the occupation tax c a l l e d f o r i n I.R.C. § 4901 which p r o v i d e s : 

(a) C o n d i t i o n precedent to c a r r y i n g on 
c e r t a i n business. — N o person s h a l l be 
engaged i n or c a r r y on any trade or 
business s u b j e c t to the tax imposed by 
s e c t i o n 4411 (wagering), 4461(a)(1) 
(coin-operated gaming devices) u n t i l he 
has paid the s p e c i a l tax t h e r e f o r . 

The Code then provided: 
(c) How p a i d 

(a) S t a m p — A l l s p e c i a l taxes 
imposed by law s h a l l be paid by stamps 
denoting the t a x . 

However, subsection (c) above has been repealed. Pub. L. 
94, T i t l e XIX § 1904(a) (19), Oct. 4, 1976, 90 S t a t . 1814. 
This leaves the tax but not the stamp. 

This o f f i c e b e l i e v e s the r e p e a l of the stamp p r o v i s i o n 
does not a f f e c t t h i s o p i n i o n or the a p p l i c a t i o n of § 123.3(11) (b) 
S e c t i o n 6806 of the I n t e r n a l Revenue Code formerly provided 
t h a t "stamps denoting the payment of the s p e c i a l tax imposed 
by s e c t i o n 4461 s h a l l be posted i n or on each device . . . ." 
(Emphasis added). This i n d i c a t e s t h a t the tax i s the important 
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purpose of the s t a t u t e , the stamp i s merely evidence "denoting" 
payment of the t a x . l Thus, the r e p e a l of the p r o v i s i o n f o r 
stamps does not i n any way r e f l e c t on the nature of the machines 
or the i n t e n t to r e g u l a t e those machines. L i k e w i s e we b e l i e v e 
the i n t e n t of the Iowa l e g i s l a t u r e was to r e g u l a t e l i q u o r 
t r a f f i c by keeping i t away from persons i n v o l v e d i n gambling. 
To accomplish t h i s purpose, i n p a r t , the l e g i s l a t u r e intended 
to use, as d e t e r m i n a t i v e on the q u e s t i o n of one type of i n v o l v e 
ment i n gambling, the payment of the f e d e r a l gambling tax. 
They then used the "gambling stamp" language to i n d i c a t e 
that the tax stamp was prima f a c i e evidence of the payment 
of the f e d e r a l gambling t a x . I t i s the o p i n i o n of t h i s o f f i c e 
t h a t the payment of the tax b r i n g s i n t o p l a y the "gambling 
stamp" p o r t i o n of the Beer and L i q u o r C o n t r o l Act whether 
or not a stamp i s a c t u a l l y i s s u e d . 

I t i s a l s o the o p i n i o n of t h i s o f f i c e t h a t the l e g i s l a t u r e 
intended the term " f e d e r a l gambling stamp," as used i n § 123.3(11) (b) 
to apply to both types of stamps, or r a t h e r , to the payment of both 
types of taxes which p r e v i o u s l y c a l l e d f o r the issuance of 
the stamps. 

Both § 4411 and § 4461 impose the tax on the person. 
S e c t i o n 4461 s t a t e s the tax i s "to be p a i d by every person 
who operates" a coin-operated gaming device. A l s o , the s e c t i o n 
provides t h a t i f machines are changed i n the p l a c e of business, 
a new tax need not be p a i d . This i n d i c a t e s t h a t the tax 
i s on the operator not the machine even though the amount 
of the tax i s measured by the number of machines. I.R.C. 
§ 4461 ( a ) ( 2 ) . I t i s made c l e a r e r i n I.R.C, § 4901 (a) t h a t 
the tax i s on the person. I t s t a t e s t h a t no person s h a l l 
be engaged i n a business covered by § 4411 or § 4461 " u n t i l 
he has p a i d the s p e c i a l t a x t h e r e f o r . " In an i n t e r p r e t a t i o n 
of § 4461 one f e d e r a l c o u r t s t a t e d : 

"In the f i r s t p l a c e , I am of the 
o p i n i o n t h a t the tax imposed i s not a 
t a x a g a i n s t the machine but a tax a-
g a i n s t the o p e r a t o r , or the person who 
operates i t or permits i t to be operated 
i n h i s place of business." 

U.S. v. One B a l l y Dude Ranch Coin-operated P i n B a l l Machine, 
144 F.Supp. 930, 931 (D.C.M.D. Tenn. 1953). 

T i t l e 26 U.S.C. § 6806 as amended October 22, 1968, Pub. 
L. 90-618, T i t l e I I , § 204, 82 S t a t . 1235, exempts both the 
§ 4411 and § 4461 taxpayers from the requirements t h a t the 
gambling stamp be p u b l i c l y d i s p l a y e d . P r e v i o u s l y both types of 
stamps were r e q u i r e d to be openly d i s p l a y e d i n a place of 
business, o r , i n the case of a § 4411 stamp, c a r r i e d on the person 
of the h o l d e r i f the taxpayer had no place of business. 
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This o f f i c e t h e r e f o r e b e l i e v e s t h a t the terra " f e d e r a l 
gambling stamp" i n § 123.3 (11) (b) , Code of Iowa, 1979 , r e f e r s to 
both the Occupational Tax on wagering i n I.R.C. § 4411 and 
the Occupational Tax on Coin-Operated devices i n I.R.C. 
§4461. 

Other c o m p l i c a t i o n s a r i s e , however, i n the a p p l i c a t i o n 
of the Iowa law. In Shoot v. I l l i n o i s L i q u o r C o n t r o l Commission, 
30 111.2d 570, 198 N.E.2d 497 (S.Ct. 111. 1964), the I l l i n o i s 
Supreme Court held i n v a l i d the suspension order imposed by the 
Liquor C o n t r o l Commission f o r the purchase by a l i c e n s e e 
of a § 4461 gambling stamp. The c o u r t held t h a t the purchase 
of the stamp alone could not be deemed s u f f i c i e n t to j u s t i f y 
a suspension. The Court based i t s r u l i n g on s e v e r a l t h i n g s : 
t h a t the "stamp" was r e q u i r e d f o r machines otherwise l e g a l 
i n I l l i n o i s ; t h a t the "stamp" was r e q u i r e d whether the machine 
was used f o r gambling or not i f i t was constructed so t h a t 
i t c o u ld be used f o r gambling and; because the l e g i s l a t u r e 
sought by the p r o v i s i o n to prevent gambling i n l i c e n s e d e s t a b l i s h 
ments and the possession of a gaming-device stamp d i d not 
permit the i n f e r e n c e t h a t i t s h o l d e r would engage i n gambling. 
Obviously, I l l i n o i s d e c i s i o n s are not b i n d i n g i n Iowa, but 
the case i s persuasive i f i t i s analogous to the Iowa s i t u a t i o n . 
This o f f i c e b e l i e v e s i t i s . 

Iowa law a l l o w s gambling i n l i c e n s e d establishments 
i f c e r t a i n c r i t e r i a are.met. See e.g., 99B.7, Code of Iowa, 
1979; State ex r e l Chwirka v.. Audino, 260 N.W.2d 279 (Iowa 
1977). I f t h i s l e g a l gambling i n c l u d e s the use of c o i n -
operated machines which would r e q u i r e a f e d e r a l gambling 
stamp, then the State of Iowa would be i n the anomalous p o s i t i o n 
of denying a l i q u o r l i c e n s e using as grounds a c t i v i t y t h a t the 
Court says the Code exp r e s s l y a l l o w s to be c a r r i e d on i n a l i c e n s e d 
establishment. I t must t h e r e f o r e be determined i f any of the 
machines which r e q u i r e a tax would be l e g a l i n Iowa. 

S e c t i o n 99B.7, Code of Iowa, 1979, allows games of chance 
to be played when the operator i s l i s t e d as a q u a l i f i e d o r g a n i z a 
t i o n . S e c t i o n 99B.1(2) d e f i n e s games of chance and s p e c i f i c a l l y 
excludes from those games s l o t machines. So what are s l o t 
machines? 

A review of cases r e v e a l s t h a t most courts have read 
" s l o t machines" to cover n e a r l y a l l coin-operated machines 
i n which an element of chance entered i n t o the p l a y . See e.g., 
State v. E l l i s , 200 Iowa 1228, 206 N.W. 105 (1925); U.S. v. Korpan, 
354 U.S. 271, 77 S.Ct. 1099, 1 L.Ed.2d 1337 (1957). However, 



Mr. R o l l a n d A. Gallagher 
Page 6 

the answer i s no longer so easy i n Iowa. S e c t i o n 725.9, 
Code of Iowa, 1979, p r o h i b i t s the possession of gambling 
devices and i n c l u d e s i n a l i s t of per se gambling 
devices both s l o t machines and p i n b a l l machines. Thus, 
i t appears t h a t the Iowa l e g i s l a t u r e d i d not in t e n d 
t h a t the term s l o t machine cover the e n t i r e f i e l d of c o i n -
operated gaming machines. They apparently intended to 
cover o n l y the t r a d i t i o n a l "one-armed ba n d i t . " This o f f i c e 
b e l i e v e s t h a t had they not so intended they would not have 
l i s t e d p i n b a l l machines s e p a r a t e l y . A r e t e n t i o n of only the 
general term " s l o t machine" would have r e q u i r e d the 
a p p l i c a t i o n of p r i o r case law precedents and consequently 
the i n t e r p r e t a t i o n t h a t any coin-operated gambling device 
was covered under the term " s l o t machines." Arguably, the 
l e g i s l a t u r e , by l i s t i n g p i n b a l l machine s e p a r a t e l y , sought 
merely t o c l a r i f y the e x i s t i n g law and r e s o l v e any doubt 
as to t h e i r c h a r a c t e r as gambling d e v i c e s . See e.g. Bar n e t t 
v. Durant Community School D i s t . , 249 N.W.2d 626 (Iowa 1977). 
The separate l i s t i n g does not, however, c l a r i f y t h e i r c h a r a c t e r 
as s l o t machines but tends to d i f f e r e n t i a t e them from s l o t 
machines. We are then faced w i t h two separate types of 
coin-operated gambling devices l a b e l e d as per se gambling devices 
and w i t h the problem of c a t e g o r i z i n g coin-operated gambling 
devices which are not p i n b a l l machines but which, under case 
law, would be " s l o t machines." This o f f i c e b e l i e v e s t h a t the 
d e l i n e a t i o n of types of machines, i . e . s l o t machines and 
p i n b a l l machines, i n d i c a t e s t h a t the l e g i s l a t u r e intended 
to make only p i n - b a l l machines and "one-armed b a n d i t s " per se 
gambling devices and t h a t other types of c o i n operated 
machines f a l l i n t o the general p r o h i b i t i o n a g a i n s t devices 
"used or adapted or designed to be used as gambling d e v i c e s . " 
§ 725.9. The separate c a t e g o r i z a t i o n of a type of " s l o t 
machine" tends to remove the generic c h a r a c t e r of the term 
s l o t machine i n the s t a t u t e . This would m i l i t a t e a g a i n s t 
the i n t e r p r e t a t i o n t h a t the term intended to cover a l l c o i n 
operated gambling devices except p i n b a l l machines. We b e l i e v e 
t h i s i s supported by State v. Wiley, 232 Iowa 443, 449, 3 N.W.2d 
620, 625, i n which the Court s a i d : 

Moreover the use of the general language 
avoids any s u b s t a n t i a l c o n t e n t i o n t h a t 
the s t a t u t e , by l i s t i n g a s p e c i f i c s t y l e 
of d e v i c e , such as p i n b a l l machines, has 
thereby excluded a l l other devices of the same 
ch a r a c t e r which may d i f f e r i n s t y l e or name. 
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The c u r r e n t Iowa s t a t u t e , as noted above, does s p e c i f i c a l l y 
l i s t s l o t machines and p i n b a l l machines. We t h e r e f o r e b e l i e v e 
the s t a t u t e r e l e g a t e s other coin-operated machines to the 
general d e f i n i t i o n of "every device used or adapted or 
designed to be used f o r gambling," and not to the s l o t machine 
category. § 725.9. 

This d e f i n i t i o n becomes more important when we look 
back to Chapter 99B, where under the a u t h o r i t y of t h a t chapter 
and § 725.15, gambling devices may be used i f they are used 
i n games of chance. State ex r e l . Chwirka v. Audino, 260 
N.W.2d 279 (Iowa 1979). S l o t machines, as the term i s 
used i n 99B.1(2) and excluded from the d e f i n i t i o n of a game 
of chance, must be read c o n s i s t e n t l y w i t h any d e f i n i t i o n 
given i t under § 725.9. This i s true s i n c e i t i s only by v i r t u e 
of the s p e c i a l exception i n § 72 5.15 t h a t the gambling devices 
l i s t e d i n § 7 2 5.9 c o u l d be used at a l l under chapter 99B. 
The s t a t u t e s thus are i n p a r i m ateria and must be read together 
when the s u b j e c t s o v e r l a p . The s p e c i f i c l i s t i n g of s l o t machines 
and p i n b a l l machines i n § 725.9 precludes the use of a 
general d e f i n i t i o n f o r a s l o t machine under 99B.1(2). The 
c o n c l u s i o n t h e r e f o r e i s t h a t a q u a l i f i e d establishment 
may l e g a l l y use coin-operated gaming devices so long as t h a t 
device i s not a "one-armed b a n d i t " type of s l o t machine. 

Many of these coin-operated machines which would 
q u a l i f y under § 99B.1(2) and 99B.7 would c l e a r l y f a l l w i t h i n 
the d e f i n i t i o n of I.R.C. 4462, and the operator would be 
r e q u i r e d to pay the f e d e r a l o c c u p a t i o n a l t a x . This would 
put the operator a f o u l of § 123.3(11)(b) and would apparently 
d i s q u a l i f y t h a t operator as a beer or l i q u o r l i c e n s e h o l d e r . 

P r e v i o u s l y the law p r o h i b i t e d a l l gambling i n l i c e n s e d 
e s t a b lishments. The l e g i s l a t u r e has however now determined 
t h a t under c e r t a i n c o n d i t i o n s gambling can be allowed, as can 
the use of gambling devices used i n conducting games of chance. 
The l e g i s l a t u r e has determined t h a t devices which are per se 
gambling devices may be used by q u a l i f i e d o r g a n i z a t i o n s conducting 
games of chance. This grant of permission s p e c i f i c a l l y excludes 
only s l o t machines. Thus a r o u l e t t e wheel, f o r example, c o u l d 
be used f o r gambling i n an establishment l i c e n s e d by the 
beer and l i q u o r c o n t r o l department i f t h a t establishment was 
a l s o l i c e n s e d as a q u a l i f i e d o r g a n i z a t i o n . I f , however, the 
gambling tax p r o v i s i o n of § 123.11(b)(3) i s enforced, a p i n b a l l 
machine could not be so used. We b e l i e v e t h i s i n c o n g r u i t y 
was not intended by the l e g i s l a t u r e . We b e l i e v e they intended 
only to exclude s l o t machines and not other coin-operated machines 
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which could be used by a q u a l i f i e d o r g a n i z a t i o n . This i s 
not i n c o n s i s t e n t w i t h the requirement i n § 123.1, Code of 
Iowa (1979), which r e q u i r e s a l i b e r a l c o n s t r u c t i o n t o accomplish 
the purpose of the a c t . A s t a t u t e should not be giv e n a 
more l i b e r a l c o n s t r u c t i o n than was o b v i o u s l y intended. Madsen 
v. Town of Oakland, 219 Iowa 216, 257 N.W.2d 549 (1935). 

The State t h e r e f o r should be precluded from a p p l y i n g 
§ 123.3(11) (b) t o persons who'pay the f e d e r a l gambling tax 
under I.R.C. §4461 and who are v a l i d l y l i c e n s e d to operate 
the machines as a q u a l i f i e d o r g a n i z a t i o n under § 99B.7. I f 
the person i s not l i c e n s e d to operate as a q u a l i f i e d o r g a n i z a t i o n 
and pays the ta x , then § 123.3CH)(b) may be a p p l i e d to deny a 
l i c e n s e . Simple l o g i c shows t h i s i s e q u i t a b l e . I f the person 
pays the taxes r e q u i r e d by I.R.C. § 4461 and i s not op e r a t i n g 
as a q u a l i f i e d o r g a n i z a t i o n then he i s i n v i o l a t i o n of § 725.9 
f o r possessing i l l e g a l gambling d e v i c e s . The tax r e q u i r e d by 
§ 4461 i s imposed f o r o p e r a t i o n of the machines and t h e r e f o r 
payment of the tax i s d e t e r m i n a t i v e evidence of possession 
of i l l e g a l gambling d e v i c e s . I t t h e r e f o r does no v i o l e n c e 
to j u s t i c e to deny such a taxpayer a l i q u o r l i c e n s e . 

While the s i t u a t i o n seems u n l i k e l y to a r i s e , the same 
r a t i o n a l e would apply to a person o p e r a t i n g as a q u a l i f i e d 
o r g a n i z a t i o n who i s r e q u i r e d by the nature of the games 
of chance he operates to pay the tax under I.R.C. § 4 411. 

I t i s t h e r e f o r e our o p i n i o n t h a t the payment of a 
f e d e r a l o c c u p a t i o n a l gambling tax under I.R.C. §§ 4411 and 
4461 cannot a u t o m a t i c a l l y d i s q u a l i f y a person t o hold 
a beer o r l i q u o r l i c e n s e i n the State of Iowa. I n q u i r y 
must f i r s t be made i n t o whether the tax was r e q u i r e d o n l y 
because of the o p e r a t i o n of games of chance by the person 
as a q u a l i f i e d o r g a n i z a t i o n under § 99B.7. I f i t i s only 
the l e g a l o p e r a t i o n of games under § 99B.7 which g i v e s r i s e 
to the f e d e r a l tax l i a b i l i t y then a person i s not d i s 
q u a l i f i e d to ho l d an Iowa l i q u o r l i c e n s e or beer permit. 
I f a person has pa i d the f e d e r a l gambling tax and does not 
operate any games under § 99B.7, which r e q u i r e t h a t the tax 
be p a i d , then the d i s q u a l i f i c a t i o n i s e f f e c t i v e and the person 
cannot h o l d an Iowa l i q u o r l i c e n s e or beer permit. 

S i n c e r e l y , 

THOMAS D. McGRANE 
A s s i s t a n t Attorney General 

TDM/cla 



SCHOOLS: T u i t i o n , school s u p p l i e s . Sections 28 2.6, 301.1, The 
Code 1979. Iowa p u b l i c schools must be provi d e d f r e e of t u i t i o n 
t o a l l a c t u a l r e s i d e n t s between the ages of f i v e and t w e n t y - f i v e . 
A l l f a c i l i t i e s , s u p p l i e s , and other items which are necessary or 
e s s e n t i a l to i n s t r u c t i o n must be provi d e d f r e e of charge i n a 
t u i t i o n - f r e e s c h o o l . A school d i s t r i c t may purchase other 
s u p p l i e s and d i s t r i b u t e them t o students, but they must be pro
v i d e d f o r f r e e , rented f o r a reasonable fee, or s o l d a t c o s t . 
(Norby to Murray, State Senator, 12/28/79) #79-12-22 C»-) 

December 28, 1979 

The Honorable John S. Murray 
State Senator 
252 6 Chamberlain Avenue 
Ames, Iowa 50010 
Dear Senator Murray: 

You have requested an Attorney General's o p i n i o n r e g a r d i n g 
the p r a c t i c e o f the Ames Community School D i s t r i c t i n charging 
a "consumables" fee. This fee i s charged t o o f f s e t the c o s t of 
c e r t a i n s u p p l i e s of an expendable nature which are purchased by 
the school d i s t r i c t , and then made a v a i l a b l e to the p u p i l s . Ex
amples of the s u p p l i e s purchased w i t h t h i s fee are paper, p a i n t , 
tape, paper c l i p s , expendable worksheets, and chemicals and other 
science s u p p l i e s . Examples of items not purchased w i t h the con
sumable fee are textbooks, a u d i o v i s u a l equipment, and shop equip
ment. According to a v a i l a b l e i n f o r m a t i o n , the consumable fee does 
not t o t a l l y reimburse the d i s t r i c t f o r the amount a c t u a l l y expended 
on "consumables," w i t h the balance coming from the general fund. 
No attempt i s made to charge i n d i v i d u a l students f o r the s u p p l i e s 
they a c t u a l l y consume. The fee i s uniform f o r a l l students i n any 
p a r t i c u l a r grade l e v e l , though graduated as f o l l o w s : elementary, 
$21.28 per p u p i l ; j u n i o r h i g h , $25.15; and s e n i o r h i g h , $29.17. 

S p e c i f i c a l l y , your question r e q u i r e s c o n s i d e r a t i o n of the 
consumable fee i n l i g h t of two s t a t u t o r y p r o v i s i o n s , one of which 
provides f o r t u i t i o n - f r e e education i n Iowa p u b l i c s c h o o l s , w h i l e 
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the other a u t h o r i z e s s a l e s of school s u p p l i e s by school d i s t r i c t s 
to p u p i l s . S e c t i o n 282.6, The Code 1979, provides as f o l l o w s : 

Every school s h a l l be f r e e of t u i t i o n to 
a l l a c t u a l r e s i d e n t s between the ages of 
f i v e and t w e n t y - f i v e . . . 

S e c t i o n 301.1, The Code 1979, p r o v i d e s : 
The Board of D i r e c t o r s of each and every 
school d i s t r i c t i s hereby a u t h o r i z e d and 
empowered to adopt textbooks f o r the 
teaching of a l l branches t h a t are now or 
may h e r e a f t e r be a u t h o r i z e d to be taught 
i n the p u b l i c schools of the s t a t e , and 
to c o n t r a c t f o r and buy s a i d books and 
any and a l l other necessary school sup
p l i e s a t s a i d c o n t r a c t p r i c e s , and to 
s e l l the same to the p u p i l s of t h e i r 
r e s p e c t i v e d i s t r i c t s at c o s t , loan such 
textbooks to such p u p i l s f r e e , or r e n t 
them to. such p u p i l s at such reasonable 
fees as the board s h a l l f i x , and s a i d 
money so r e c e i v e d s h a l l be returned to 
the g e n e r a l fund. (Emphasis supplied.) 

The r e s o l u t i o n of the q u e s t i o n presented h e r e i n i n v o l v e s a 
c o n s i d e r a t i o n of what types of student fees are p r o h i b i t e d by the 
p r o v i s i o n f o r t u i t i o n - f r e e s c h o o l s , and what types of fees may be 
charged pursuant to § 301.1 or other a u t h o r i z a t i o n . N e i t h e r the 
Iowa Supreme Court nor the Attorney General have i n t e r p r e t e d and 
a p p l i e d the s t a t u t o r y terms " t u i t i o n " and "school s u p p l i e s " i n con
s i d e r i n g the p r o p r i e t y of a student fee. The two concepts must be 
considered i n r e l a t i o n to each o t h e r , as an overbroad d e f i n i t i o n of 
one w i l l d i m i n i s h the proper scope of the other. Because of t h i s , 
a meaningful d i s t i n c t i o n must be drawn between the two concepts. 

I n i t i a l l y , i t should be noted t h a t the manner i n which a fee 
i s administered appears to not be a d e t e r m i n a t i v e f a c t o r i n con
s i d e r i n g whether i t c o n s t i t u t e s " t u i t i o n . " The f a c t that an other
wise a l l o w a b l e fee i s apportioned among a l l students, r e s u l t i n g i n 
a uniform fee per student, does not appear to r e q u i r e t h a t i t be 
c h a r a c t e r i z e d as t u i t i o n . See Beck v. Bd. of Ed. of Harlem Cons. 
School D i s t . , 63 111.2d 10, 344 N.E.2d 440 (1976). A v a i l a b l e i n 
formation i n d i c a t e s t h a t the Ames schools consider the fee i n p a r t 
as a "budget balancer." While t h i s motive i s c e r t a i n l y suspect i n 
t h a t i t r e l a t e s t o the b a l a n c i n g of the general fund as a whole 
r a t h e r than to purchase of s p e c i f i c consumables, i t appears t h a t 
the a c t u a l use of the f e e , r a t h e r than the form of i t s a d m i n i s t r a 
t i o n , should c o n t r o l i t s c h a r a c t e r i z a t i o n . 
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Although the Iowa Supreme Court has not considered a c h a l 
lenge based on § 282.6, the courts of s e v e r a l other s t a t e s have 
considered c h a l l e n g e s to school fees under s t a t u t o r y or c o n s t i t u 
t i o n a l p r o v i s i o n s r e q u i r i n g " f r e e s c h o o l s " or schools " f r e e of 
t u i t i o n . " These cases do i n d i c a t e t h a t a requirement of f r e e 
" t u i t i o n " i s not an absolute bar of fees . In c o n t r a s t w i t h a 
p r o v i s i o n f o r " f r e e schools," challenged student fees are more 
l i k e l y to be s u s t a i n e d under a p r o v i s i o n p r o v i d i n g f o r f r e e t u i 
t i o n . See C a r d i f f v. Bismark P u b l i c School D i s t . , 263 N.W.2d 105, 
112, 113 (N.D. 1978). Compare Bond v. P u b l i c Sch. of Ann Arbor, 
178 N.W.2d 484 (Mich. 1970), w i t h M a r s h a l l v. School D i s t . Re #3 
Morgan Co., 553 P.2d 784 (Colo. 1976). In cases where the term 
" t u i t i o n " has been i n t e r p r e t e d , i t has g e n e r a l l y been d e f i n e d as 
the cost of p r o v i d i n g i n s t r u c t i o n and p h y s i c a l f a c i l i t i e s . See 
M a r s h a l l , supra, at 785, and Beck v. Bd. of Educ. of Harlem Con. 
Sch. D i s t . , 63 111.2d 10, 344 N.E.2d 440 (1976). Cf. Board of 
Education v. S i n c l a i r , 65 Wis.2d 179, 222 N.W.2d 143 (1974). The 
cost of items used i n d i v i d u a l l y by students are l e s s l i k e l y to be 
considered w i t h i n the scope of t u i t i o n than those used i n common 
by a l l students. See S i n c l a i r , supra, 222 N.W.2d at 148, and Hamer 
v. Bd. of Ed. o f Sch. D i s t . No. 109, 265 N.E.2d 616, 619 (111. 1970). 
Fees f o r textbook r e n t a l , or s a l e of textbooks by a school d i s t r i c t 
to students, are g e n e r a l l y not p r o h i b i t e d by a p r o v i s i o n f o r t u i t i o n -
f r e e education. M a r s h a l l , supra, and Chandler v. South Bend Comm. 
Sch. Corp., 312 N.E.2d 915 (Ind. Ct. App. 1974). 

Outside of the scope of t u i t i o n , a school could a p p r o p r i a t e l y 
charge a fee f o r "school s u p p l i e s " provided to students. As w i t h 
" t u i t i o n , " t h i s term i s not e a s i l y d e f i n e d . As noted above, items 
used by students i n d i v i d u a l l y , as opposed to those used i n common 
by a l l students, are l i k e l y to be considered to f a l l o u t s i d e of the 
scope of t u i t i o n and w i t h i n the scope of school s u p p l i e s , which would 
permit t h e i r c o s t to be o f f s e t by a student fee. See S i n c l a i r , supra, 
222 N.W.2d at 148, and Hamer, supra, 265 N.E.2d at 619. I n i t i a l l y , 
such items as " p e n c i l s , pens, notebooks and paper c u s t o m a r i l y f u r 
nished by p u p i l s f o r t h e i r own use" could reasonably be considered as 
school s u p p l i e s . See S i n c l a i r , supra, at 148. S i m i l a r l y , the cost 
of b u i l d i n g s and s t a f f and f a c u l t y s a l a r i e s might e a s i l y be placed 
w i t h i n the scope of t u i t i o n . Beyond these items, i t becomes i n 
c r e a s i n g l y d i f f i c u l t to place an item w i t h i n the scope of t u i t i o n 
or school s u p p l i e s . 

As d i s c u s s e d above, t u i t i o n appears to g e n e r a l l y i n c l u d e the 
cost of f a c i l i t i e s and i n s t r u c t i o n . In attempting to apply t h i s 
general standard i n a s c e r t a i n i n g i f a p a r t i c u l a r charge i s a cost 
of i n s t r u c t i o n , i t seems reasonable to consider the r e l a t i o n of the 
item to the a d m i n i s t r a t i o n of a c t u a l i n s t r u c t i o n . The p r o v i s i o n of 
i n s t r u c t i o n could more s p e c i f i c a l l y be de f i n e d to encompass the cost 
of items used i n the p r e s e n t a t i o n of i n f o r m a t i o n , i n c o n t r a s t w i t h 
those used by students i n t h e i r i n d i v i d u a l r e c e i p t and study of the 
m a t e r i a l presented. A p a r t i c u l a r item should be considered i n l i g h t 



The Honorable John S. Murray 
Page Four 

of whether i t i s necessary or e s s e n t i a l to the i n s t r u c t i o n of a 
course. Cf. Paulson v. Minidoka Co. School D i s t . , 93 Idaho 469, 
463 P.2d 935 (1970). Bond v. P u b l i c School of Ann Arbor, 178 
N.W.2d 484 (Mich. 1970). (In these cases, the cou r t s formulated 
a s i m i l a r standard to be a p p l i e d i n a s c e r t a i n i n g what items must 
be provided f o r f r e e pursuant to c o n s t i t u t i o n a l p r o v i s i o n s r e 
q u i r i n g " f r e e " schools.) Items deemed not necessary or e s s e n t i a l 
to the i n s t r u c t i o n of a course, or t o not be a common f a c i l i t y , 
would f a l l w i t h i n the scope of sch o o l s u p p l i e s , and could p r o p e r l y 
be acquired through student fees. 

In a p p l y i n g t h i s standard to the Ames consumable f e e , i t 
appears t h a t the fee i s improper i n t h a t the cos t of some items 
should f a l l w i t h i n the scope of t u i t i o n , and consequently, must 
be provided without charge pursuant t o § 2 8 2.6. For example, 
chemicals and other science s u p p l i e s appear to be e s s e n t i a l t o 
the i n s t r u c t i o n of a science c l a s s . S i m i l a r l y , a r t s u p p l i e s are 
e s s e n t i a l to the i n s t r u c t i o n of a r t c l a s s e s . Items such as t h i s 
c o n t r a s t w i t h items such as the paper, p e n c i l s or pens used by a 
student i n n o t e - t a k i n g and i n d i v i d u a l study, which are c l e a r l y 
important t o the education process, but not e s s e n t i a l to the 
teacher's p r e s e n t a t i o n of a course. A d d i t i o n a l l y , paper, p e n c i l s 
or pens used by i n s t r u c t o r s should be i n c l u d e d w i t h i n the scope 
of t u i t i o n , as they are e s s e n t i a l t o the p r e s e n t a t i o n of a course. 
Expendable worksheets a l s o appear to be a pa r t of the i n s t r u c t o r ' s 
p r e s e n t a t i o n , i n c o n t r a s t to items used i n d i v i d u a l l y by students, 
and t h e r e f o r e should not be purchased w i t h student f e e s , but pro
vided f o r f r e e i n a t u i t i o n - f r e e s c h o o l . 

The Ames consumable fee i s not used f o r the purchase of media 
or " i n s t r u c t i o n a l " equipment. This procedure appears proper i n 
that these items should be considered f a c i l i t i e s , and t h e r e f o r e 
t h e i r c o s t should f a l l w i t h i n the scope of t u i t i o n . The consumable 
fee i s a l s o not used to purchase textbooks, although Iowa law pro
v i d e s f o r s a l e of textbooks by sch o o l d i s t r i c t s to students. Sec
t i o n 301.1, The Code 1979. 

The l i n e drawn between t u i t i o n and school s u p p l i e s i s c l e a r l y 
not e a s i l y drawn. However, as many costs are i n c u r r e d i n the opera
t i o n of a school beyond those e a s i l y c h a r a c t e r i z e d as t u i t i o n , t h i s 
attempt to d e f i n e t u i t i o n must be made or § 282.6 w i l l not e f f e c 
t i v e l y serve to provide t u i t i o n - f r e e education. I t should be r e 
membered t h a t i n c l u d i n g an item w i t h i n the scope of t u i t i o n does 
not d e p r i v e the student or school system of t h i s item, but merely 
r e q u i r e s t h a t the item be purchased w i t h money from the general 
fund. 

Regarding those items which can p r o p e r l y be considered school 
s u p p l i e s , the manner i n which the consumable fee i s assessed must 
be considered i n l i g h t of § 301.1. I t appears t h a t § 301.1 i s the 
only a u t h o r i z a t i o n t h a t e x i s t s f o r a school d i s t r i c t to charge a . 
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fee such as the consumable fee. Other s t a t u t e s a u t h o r i z e fees f o r 
c e r t a i n goods o r s e r v i c e s , but only § 301.1 appears t o encompass 
those items c u r r e n t l y purchased w i t h the consumable f e e . 

S e c t i o n 301.1, quoted above, appears to provide o n l y three 
a l t e r n a t i v e methods f o r the p r o v i s i o n of school s u p p l i e s by a school 
d i s t r i c t . They may be provided at c o s t , f o r f r e e , or rented at a 
reasonable f e e . As the consumable fee i s a uniform fee which does 
not account f o r i n d i v i d u a l consumption of s u p p l i e s , and i s admi t t e d l y 
not equal to the cost of the s u p p l i e s , i t appears to be an improper 
method of a s s e s s i n g a school supply fee. The Iowa Supreme Court has 
never considered a school supply fee under § 301.1, but the Attorney 
General has on two occasions considered language s i m i l a r to t h a t of 
§ 301.1. 1907 Op.Atty.Gen. 26, 1916 Op.Atty.Gen. 121. Both of these 
o p i n i o n s considered charges to p u p i l s f o r textbooks at g r e a t e r than 
c o n t r a c t p r i c e s , and i n t e r p r e t e d language s i m i l a r to § 301.1 to r e 
q u i r e s a l e at a c t u a l c o n t r a c t p r i c e . The purpose of the s t a t u t e was 
considered to be the sec u r i n g of u n i f o r m i t y and m i n i m i z a t i o n of cos t 
to students. 1907 Op.Atty.Gen. 26. . The f a c t that § 301.1 r e q u i r e s 
t h a t s u p p l i e s be s o l d at a c t u a l c o s t , or rented based on fees c a l 
c u l a t e d to be reasonable, seems to i n d i c a t e t h a t t h i s p r o v i s i o n was 
not designed t o accommodate as ex t e n s i v e a program of supply procure
ment as has been undertaken i n Ames. To p r o p e r l y administer the 
present program at Ames, an ex t e n s i v e system of accounting would be 
necessary. However, t h i s would appear to be necessary, as § 301.1 
allows only three a l t e r n a t i v e methods f o r p r o v i s i o n of school sup
p l i e s to students. As the Ames consumable fee i s not administered 
according to any of these methods, i t i s i n v i o l a t i o n of § 301.1. 

In c o n c l u s i o n , the Ames School D i s t r i c t consumable fee appears 
to be unlawful i n two major r e s p e c t s . F i r s t , some of the items pur
chased through the fee must be c h a r a c t e r i z e d as e s s e n t i a l and neces
sary to the process of i n s t r u c t i o n , and t h e r e f o r e , a charge f o r them 
i s a t u i t i o n charge i n v i o l a t i o n of § 282.6. Regarding those items 
which can p r o p e r l y be s o l d to students as school s u p p l i e s , the Ames 
schools are charging students i n an improper manner. A uniform fee 
f o r s a l e of s u p p l i e s i s co n t r a r y to § 301.1 i n t h a t i t does not 
account f o r i n d i v i d u a l consumption, and i s not a s a l e at the con
t r a c t p r i c e . 

S i n c e r e l y , 

SGN:kkb 



ADOPTIONS: Independent Placements. §§ 238.1, 238.2, 238 5 
600.2(2), 600.8, 600A.2(17), 600A.4(2)(a), 600A.4(3), The Code 
1979. A person may make an independent placement f o r an adop
t i o n without being l i c e n s e d as a c h i l d - p l a c i n g agency. The 
l e g i s l a t u r e intended that both " c h i l d - p l a c i n g agencies" and 
"independent placements" could be used i n the adoption process. 
(Robinson to Reagen, Commissioner, Department of S o c i a l S e r v i c e s , 
12/28/79) #79-12-21(10 

Mr. Michael V. Reagen, Ph.D. December 28, 1979 
Commissioner 
Iowa Department of S o c i a l Services 
F i f t h F l o o r , Hoover B u i l d i n g 
L O C A L 
Dear Mr. Reagen: 

The request f o r an o f f i c i a l a t t o r n e y general's o p i n i o n was 
s t a t e d as f o l l o w s : 

Recently we have encountered a problem 
which we f e e l needs to be r e s o l v e d by an 
o f f i c i a l A ttorney General's o p i n i o n . The 
problem arose due to concerns expressed by 
v a r i o u s people th a t one o f the c e r t i f i e d 
adoption i n v e s t i g a t o r s i s , i n e f f e c t , a c t i n g 
as a c h i l d p l a c i n g agency. A c e r t i f i e d 
adoption i n v e s t i g a t o r i s a person c e r t i f i e d 
by the Department to conduct i n v e s t i g a t i o n s 
r e q u i r e d by Chapter 600, The Code 1979. 

This i n v e s t i g a t o r o f f e r s c o u n s e l i n g 
s e r v i c e s to unmarried pregnant women who wish 
to p l a c e t h e i r c h i l d r e n f o r adoption, accepts 
custody of the c h i l d and i n some cases ap
p a r e n t l y i s appointed guardian. As I under
stand i t , t h i s i n d i v i d u a l does not "represent 
h i m s e l f as a c h i l d p l a c i n g agency", although 
he i s i n v o l v e d i n the same a c t i v i t i e s as a 
l i c e n s e d agency which places c h i l d r e n f o r 
adoption. ... 
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We were informed the reason independent 
placements are l e g a l i n Iowa i s because they 
are d e f i n e d i n Chapter 600A, The Code. 

My questions are as f o l l o w s : 
1. Is the d e f i n i t i o n o f independent 
placements i n Chapter 600A s u f f i c i e n t 
b a s i s to a l l o w u n l i c e n s e d persons to 
plac e c h i l d r e n without f i r s t s e c u r i n g a 
l i c e n s e as r e q u i r e d by Chapter 238? 
2. I f independent placements are l e g a l , 
then how do we r e s o l v e the c o n f l i c t w i t h 
Chapter 238? When does a "person" 
i n v o l v e d i n these a c t i v i t i e s become a 
c h i l d p l a c i n g agency and t h e r e f o r e 
s u b j e c t to the l i c e n s i n g requirements? 
3. Are attorneys who are l i c e n s e d to 
p r a c t i c e law i n Iowa exempt from the 
requirements of s e c u r i n g a l i c e n s e as a 
c h i l d p l a c i n g agency i f they i n f a c t 
" a c t u a l l y engage, f o r g a i n or otherwise, 
i n such placement"? 
Your a s s i s t a n c e w i t h t h i s matter w i l l be 

g r e a t l y appreciated. 
Your request c a l l s f o r an i n t e r p r e t a t i o n o f apparently 

c o n f l i c t i n g p o r t i o n s of Iowa law. In Doe v. Ray, 251 N.W.2d 496, 
500-501 (Iowa 1977), we f i n d : 

In i n t e r p r e t i n g these s t a t u t e s we are 
guided by f a m i l i a r p r i n c i p l e s of s t a t u t o r y 
c o n s t r u c t i o n . Of course, the p o l e s t a r i s 
l e g i s l a t i v e i n t e n t . Iowa Dept. of Rev, v 
Iowa M e r i t Employ. Com'n., Iowa, 243 N.W.2d 
610, 614; Cassady v. Wheeler, Iowa, 224 
N.W.2d 649" 651. Our g o a l i s to a s c e r t a i n 
t h a t i n t e n t and, i f p o s s i b l e , g i v e i t e f f e c t . 
S t a te v. P r y b i l , Iowa, 211 N.W.2d 308, 311; 
Isaacson v. Iowa State Tax Commission, Iowa, 
183 N.W.2d 693, 695. Thus, i n t e n t i s shown 
by c o n s t r u i n g the s t a t u t e as a whole. In 
searc h i n g f o r l e g i s l a t i v e i n t e n t we consider 
the o b j e c t s sought to be accomplished and the 
e v i l s and m i s c h i e f s sought to be remedied i n 
rea c h i n g a reasonable or l i b e r a l c o n s t r u c t i o n 
which w i l l best e f f e c t i t s purpose r a t h e r 
than one which w i l l defeat i t . Peters v. 
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Iowa Emp. S e c u r i t y Com'n., Iowa, 235 N.W.2d 
306, 310; Iowa Nat. Indus. Loan Co. v. Iowa 
Sta t e , E t c . , Iowa, 224 N.W.2d 437, 440. 
However, we must av o i d l e g i s l a t i n g i n our own 
r i g h t and p l a c i n g upon s t a t u t o r y language a 
s t r a i n e d , i m p r a c t i c a l or absurd c o n s t r u c t i o n . 
Cedar Mem. Park Cem. Ass'n v. Personnel 
Assoc., Inc., Iowa, 178 N.W,2d 343, 347. 

F i n a l l y , we note t h a t i n co n s t r u i n g a 
s t a t u t e we must be m i n d f u l of the s t a t e of 
the law when i t was enacted and seek to 
harmonize i t , i f p o s s i b l e , w i t h other s t a t 
utes r e l a t i n g to the same sub j e c t . Egan v. 
Naylor, 208 N.W.2d 915, 918 and c i t a t i o n s . 

In a d d i t i o n to the above r u l e s of s t a t u t o r y c o n s t r u c t i o n , i t 
i s s i g n i f i c a n t to note t h a t the Iowa Supreme Court has h e l d on 
many occasions that the l e g i s l a t u r e may be i t s own l e x i c o g r a p h e r . 
State v ^ Thomas, 275 N.W.2d 422 (Iowa 1979), Cedar Rapids 
Community School D i s t r i c t v. P a r r , 227 N.W.2d 486 (Iowa 1975). 
This means tha t the l e g i s l a t u r e may employ i t s own d e f i n i t i o n s to 
terms i t uses when w r i t i n g a s t a t u t e . In t h i s i n s t a n c e , the term 
"independent placement" i s def i n e d i n § 600A.2(17) as a: 

...placement f o r purposes of adoption of a 
minor i n the home of a proposed adoptive 
parent and who i s not a c t i n g on behalf of the 
Department or the c h i l d - p l a c i n g agency. 

The l e g i s l a t u r e a l s o d e f i n e d " c h i l d - p l a c i n g agency" i n 
§ 238.2, The Code, as: 

Any agency, p u b l i c , s e m i p u b l i c , or p r i v a t e , 
which represents i t s e l f as p l a c i n g c h i l d r e n 
permanently or t e m p o r a r i l y i n p r i v a t e f a m i l y 
homes or as r e c e i v i n g c h i l d r e n f o r such 
placement, or which a c t u a l l y engages, f o r 
gain or otherwise, i n such placement, s h a l l 
be deemed to operate a c h i l d - p l a c i n g agency. 

We f e e l t h a t the l e x i c o g r a p h e r c o u l d have done a more complete 
job w i t h these d e f i n i t i o n s as i t p e r t a i n s to your problem. I t i s 
complicated by § 238.5, The Code 1979, which p r o v i d e s : 

238.5 L i c e n s e r e q u i r e d . No person s h a l l 
conduct a c h i l d - p l a c i n g agency or s o l i c i t or 
r e c e i v e funds f o r i t s support without an 
unrevoked l i c e n s e i s s u e d by the s t a t e d i 
r e c t o r w i t h i n the twelve months preceding to 
conduct such agency. 
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O r d i n a r i l y , the u s u a l meaning i s to be given s t a t u t o r y 
language, but manifest i n t e n t to the l e g i s l a t u r e w i l l p r e v a i l 
over the l i t e r a l import of the words they employ. Lynch v. 
Bogenrief, 237 N.W.2d 793 (Iowa 1976). 1 

In response to your f i r s t q u e s t i o n , i t i s the o p i n i o n of 
t h i s o f f i c e as we seek to harmonize these s t a t u t e s , t h a t i t was 
the manifest i n t e n t of the l e g i s l a t u r e as shown i n the d e f i n i t i o n 
of "independent placement" i n § 600A.2(17) to a l l o w a person to 
pl a c e c h i l d r e n without f i r s t s e c u r i n g a l i c e n s e as r e q u i r e d by 
§ 238.5. S e c t i o n 600A.2(17) s p e c i f i c a l l y a llows f o r an " i n 
dependent placement" of a minor f o r purposes of adoption i n the 
home o f the proposed adoptive parent by a person who i s n e i t h e r 
a c t i n g on b e h a l f o f the Department of S o c i a l S e r v i c e s nor a 
c h i l d - p l a c i n g agency. 

In f u r t h e r support of our c o n c l u s i o n t h a t independent p l a c e 
ments may be made i s § 600A.4(2)(a), The Code, which s p e c i f i c a l l y 
p r o v i d e s t h a t the r e l e a s e of custody f o r purposes o f an adoption 
s h a l l be accepted onl y by an agency or a person making an " i n 
dependent placement. To r e q u i r e t h a t a person making an inde
pendent placement be l i c e n s e d , would i n e f f e c t change th a t 
person's s t a t u s to tha t of an agency, thus, making the d i s t i n c 
t i o n as o u t l i n e d i n § 600A.4(2)(a) nonexistent. This would l e a d 
to an absurd c o n s t r u c t i o n o f the s t a t u t e . 

S e c t i o n 600A.4(3) s t a t e s : 
3. Notwithstanding the p r o v i s i o n s of 

subs e c t i o n 2, an agency or a person making an 
independent placement may assume custody of a 
minor c h i l d upon the s i g n a t u r e of the one 
l i v i n g parent who has possession of the minor 
c h i l d i f the agency or a person making an 
independent placement immediately p e t i t i o n s 
the j u v e n i l e court designated i n s e c t i o n 
600A.5.... (emphasis added) 

This subsection r e i n f o r c e s the p o i n t we made w i t h r e s p e c t to 
§ 600A.4 ( 2 ) ( a ) . I t may be t r u e t h a t the "assumption of custody" 

^-Chapman v Houston Welfare Rights Org. , U.S. , 
99 S.Ct. 1905, 60 L.Ed.2d 508, 528 (1979) has tEe same concept 
s t a t e d somewhat d i f f e r e n t l y : "... we should remember the f a 
m i l i a r r u l e , t h a t a t h i n g may be w i t h i n the l e t t e r of the 
s t a t u t e and yet -not w i t h i n the s t a t u t e , because not w i t h i n i t s 
s p i r i t , nor w i t h i n the i n t e n t i o n of i t s makers." 
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of a minor c h i l d and the " r e l e a s e o f custody" f o r purpose of 
adoption are f u n c t i o n s normally a s s o c i a t e d w i t h a c h i l d p l a c i n g 
agency. Both of these f u n c t i o n s , however, are a l s o s p e c i f i c a l l y 
a v a i l a b l e to a person making an "independent placement" i n the 
above subsections. 

In answer to your second q u e s t i o n , we p o i n t out that § 238.1 
p r o v i d e s : 

238.1 D e f i n i t i o n s . The word "person" or 
"agency" where used i n t h i s chapter s h a l l 
i n c l u d e i n d i v i d u a l s , i n s t i t u t i o n s , p a r t 
n e r s h i p s , v o l u n t a r y a s s o c i a t i o n s , and cor
p o r a t i o n s , other than i n s t i t u t i o n s under the 
management or c o n t r o l of any d i v i s i o n of the 
department of s o c i a l s e r v i c e s or any d i r e c t o r 
t h e reof. 

I t i s c l e a r from the above s e c t i o n t h a t the terms "person" and 
"agency" may i n f a c t be composed of the same elements, but they 
are not synonymous. There i s a d i s t i n c t i o n between a person who 
conducts a c h i l d - p l a c i n g agency f o r which a l i c e n s e i s r e q u i r e d ' 
under § 238.5 and a person making an "independent placement" 
under § 600A.2(17). 

As we have i n d i c a t e d above, i t i s apparent that the l e g 
i s l a t u r e p r o v i d e d a dual method of adoptions i n Iowa. This i s 
i l l u s t r a t e d i n the f i n a l r e p o r t o f the Adoption Laws Study 
Committee, December 1974 [the cover c i t e s 1975] to the 66th 
General Assembly which recommends: ... 

7. The attached b i l l p r ovides that the 
j u d i c i a r y should be as a c t i v e as i s prac
t i c a b l e i n r e v i e w i n g each step i n the term
i n a t i o n proceedings w i t h the goal of pro
t e c t i n g the r i g h t s of a l l persons i n v o l v e d i n 
the proceedings. ... 
10. A pre-placement i n v e s t i g a t i o n of pro
s p e c t i v e adoptive parents should be conducted 
i n almost a l l p r o s p e c t i v e adoption s i t u a 
t i o n s , except parents p l a n n i n g to adopt an 
a d u l t should not be i n v e s t i g a t e d . A pre-
placement i n v e s t i g a t i o n should be conducted 
w i t h regard to whether the p r o s p e c t i v e 
parents and c h i l d w i l l be s u i t e d to each 
other and should compile a complete medical 
and developmental h i s t o r y on the c h i l d to be 
adopted. A placement should not be permitted 
u n t i l the i n v e s t i g a t o r approves of such 
placement, although the p r o s p e c t i v e parents 
should be allowed to appeal a d i s a p p r o v a l to 
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the d i s t r i c t c o urt. 
13. A c h i l d - p l a c i n g agency should conduct a pre-
placement i n v e s t i g a t i o n o f a placement i t has 
arranged. The Department of S o c i a l S e r v i c e s 
should conduct a l l other pre-placement i n v e s 
t i g a t i o n s . The d i s t r i c t court s h a l l appoint a 
q u a l i f i e d person to conduct any post-placement 
i n v e s t i g a t i o n . 
17. Independent placements by doctors, lawyers, 
and c l e r g y of t h i s s t a t e should be allowed so long 
as the c r i t e r i a f o r i n v e s t i g a t i o n and s u p e r v i s i n g 
these placements, as e s t a b l i s h e d by the attached 
b i l l , are maintained. 

We recognize t h a t a l l o f these recommendations were not 
adopted by the l e g i s l a t u r e . Independent placements, f o r example, 
were not l i m i t e d to the d o c t o r s , lawyers and the c l e r g y . Anyone 
may q u a l i f y . The r e p o r t i s , n e v e r t h e l e s s , h e l p f u l i n a s c e r t a i n i n g 
the i n t e n t of the d r a f t e r s of the b i l l . 

What i s the d i s t i n c t i o n , then, between the powers given to a 
c h i l d - p l a c i n g agency and those given to a person making an 
independent placement? The main d i s t i n c t i o n i s that an agency 
may have someone on i t s s t a f f conduct the adoption i n v e s t i g a t i o n ^ 
r e q u i r e d i n § 600.8, The Code, whereas a person making an inde
pendent placement must r e l y on an adoptive i n v e s t i g a t o r ( d e f i n e d 
i n § 600.2(2), The Code) to make the proper r e p o r t s to the c o u r t . 
Rule 770--139.4(2)(a)(i) r e q u i r e s t h a t an a p p l i c a n t f o r c e r t i 
f i c a t i o n as an adoptive i n v e s t i g a t o r work at l e a s t 50% of the 
time i n adoptions. An o b j e c t i o n , however, was f i l e d to t h i s p a r t 
of the r u l e . 

The Department of S o c i a l S e r v i c e s has the a u t h o r i t y to 
promulgate a r u l e to prevent an adoptive i n v e s t i g a t o r from i n v e s t i 
g a t i n g h i s own independent placement. This should take care of 
abuse i n t h i s area o f .concern. 

2Rule 770--139.4(2)(b) IAC provides f o r the approval of 
a person c u r r e n t l y employed as a s o c i a l worker i n a l i c e n s e d 
c h i l d - p l a c i n g agency or the Department of S o c i a l S e r v i c e s . 
Both approval and c e r t i f i c a t i o n are provided f o r i n § 600.2 
(2), The Code, which provides the d e f i n i t i o n of an adoptive 
i n v e s t i g a t o r . 
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F i n a l l y , the c o n f l i c t between the Department of S o c i a l 
S e r v i c e s ' personnel who b e l i e v e t h a t only l i c e n s e d and q u a l i f i e d 
persons ought to be p l a c i n g c h i l d r e n f o r adoption v i s - a - v i s 
independent placements i s not new. The l e g i s l a t u r e has been w e l l 
aware of t h i s s i t u a t i o n f o r a long time. The s t a t u t o r y pro
v i s i o n s i n ch. 600A r e l a t i n g to "independent placement" were 
enacted [§§ 15, 16 ch. 140 Acts 67th G.A. 1977 session] much 
l a t e r than ch. 238, which appeared f i r s t i n the Code 1927. 
S e c t i o n 4.8, The Code 1979, p r o v i d e s : 

4.8 I r r e c o n c i l a b l e s t a t u t e s . I f s t a t u t e s 
enacted at the same or d i f f e r e n t s essions of 
the l e g i s l a t u r e are i r r e c o n c i l a b l e , the 
s t a t u t e l a t e s t i n date of enactment* by the 
general assembly p r e v a i l s . I f p r o v i s i o n s of 
the same Act are i r r e c o n c i l a b l e , the pro
v i s i o n l i s t e d l a s t i n the Act p r e v a i l s , 
[footnote omitted] 

While the s t a t u t e s may be harmonized, and are not s t r i c t l y 
speaking i r r e c o n c i l a b l e , we b e l i e v e the Iowa courts would apply 
the same reasoning to t h i s s i t u a t i o n . Doe v. Ray, supra, at 
p. 503. The courts are the f i n a l a r b i t e r s concerning those 
questions of the adoption process i n the s t a t e of Iowa under 
the present law. In our o p i n i o n , persons are not r e q u i r e d to be 
l i c e n s e d under § 238.5 so long as they are making an "independent 
placement." 

In summary, i t i s evident to us t h a t the l e g i s l a t u r e i n 
tended t h a t both " c h i l d - p l a c i n g agencies" and "independent 
placements" c o u l d be u t i l i z e d i n the adoption process. I f the 
Department of S o c i a l S e r v i c e s b e l i e v e s there i s abuse i n t h i s 
process, they should b r i n g t h i s to the a t t e n t i o n of the l e g 
i s l a t u r e . 

S i n c e r e l y , 

SCR/ t j b 



STATE OFFICERS AND DEPARTMENTS: Board of Nursing; Licensed 
P r a c t i c a l Nurses - 42 U.S.C. § 1395 et seq.; 42 CFR 405.1024(e); 
§ 152.1(3), The Code 1979. Licensed p r a c t i c a l nurses are not 
p r o h i b i t e d from t a k i n g telephone or other v e r b a l orders from a 
p h y s i c i a n unless a s t a t u t e or r e g u l a t i o n so p r o v i d e s . (Blumberg 
to I l l e s , Executive D i r e c t o r , Iowa Board of Nursing, 12/27/79) 
#79-12-20 U-) 

Mrs. Lynne M. I l l e s December 27, 1979 
Executive D i r e c t o r -
Iowa Board of Nursing 
LOCAL 
Dear Mrs. I l l e s : 

You have requested an o p i n i o n regarding l i c e n s e d p r a c t i c a l 
nurses (LPNs). You ask whether they can accept telephone and other 
-verbal orders from p h y s i c i a n s . Upon f u r t h e r c o n v e r s a t i o n w i t h 
you, i t appears t h a t your concern stems from h o s p i t a l r e g u l a t i o n s 
p r o h i b i t i n g LPNs from t a k i n g telephone orders from p h y s i c i a n s . 

S e c t i o n 152.1(3), The Code 1979, defines the p r a c t i c e o f 
an LPN: 

3. The " p r a c t i c e of a l i c e n s e d p r a c t i c a l 
nurse" means the p r a c t i c e o f a n a t u r a l 
person who i s l i c e n s e d by the board to do 
a l l o f the f o l l o w i n g : 
a. Perform s e r v i c e s i n the p r o v i s i o n of 
supportive or r e s t o r a t i v e care under the super
v i s i o n o f a r e g i s t e r e d nurse or a p h y s i c i a n . 
b. Perform a d d i t i o n a l a c t s under emergency 
or other c o n d i t i o n s which r e q u i r e education 
and t r a i n i n g and which are recognized by the 
medical and n u r s i n g p r o f e s s i o n s and are 
approved by the board, as being proper to 
be performed by a l i c e n s e d p r a c t i c a l nurse. 

There i s n o t h i n g i n t h a t s e c t i o n which p r o h i b i t s an LPN from 
t a k i n g v e r b a l o r d e r s , nor i s there any such p r o h i b i t i o n i n the 
remainder of the chapter. N e i t h e r i s there anything i n 
your r u l e s , 590 I.A.C., which speaks to t h i s i s s u e . I t can 
thus be s a i d t h a t LPNs can take v e r b a l orders from p h y s i c i a n s 
unless some other law or r u l e p r o h i b i t s i t . 
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The Federal Government, through 42 U.S.C. § 1395, et seq. , 
has e s t a b l i s h e d h e a l t h insurance f o r the aged and d i s a b l e d . 
The b e n e f i t s provided t h e r e i n i n c l u d e those f o r i n p a t i e n t h o s p i t a l 
s e r v i c e s . 42 U.S.C. § 1395d. The d e f i n i t i o n o f " h o s p i t a l " i s 
found i n 42 U.S.C. § 1395x(e) as an i n s t i t u t i o n p r i m a r i l y engaged 
i n p r o v i d i n g s e r v i c e s to i n p a t i e n t s , m a i n t a i n i n g p a t i e n t r e c o r d s , 
having bylaws, having a review p l a n , and the l i k e . Subsection 
(9) a l s o defines " h o s p i t a l " as an i n s t i t u t i o n meeting such 
other requirements as the Secretary of HEW f i n d s necessary. 

Pursuant to tha t s e c t i o n , r u l e s have been promulgated r e 
garding the c o n d i t i o n s of p a r t i c i p a t i o n i n the h e a l t h insurance 
program by h o s p i t a l s . 42 CFR 405.1011 et seq. Rule 405.1024 
concerns those requirements f o r the n u r s i n g department. Rule 
405.1024(g)(6) p r o v i d e s : 

(6) A l l medical orders are i n w r i t i n g and 
signed by the p h y s i c i a n . Telephone orders 
are used s p a r i n g l y , are given o n l y to the 
r e g i s t e r e d p r o f e s s i o n a l nurse, and are signed 
or i n i t i a l e d by the p h y s i c i a n as soon as 
p o s s i b l e . 

This r u l e has been i n t e r p r e t e d to mean, and stands f o r the propo
s i t i o n , that only r e g i s t e r e d nurses can take telephone orders 
from a p h y s i c i a n i n a h o s p i t a l . In other words, i f any h o s p i t a l 
i s to p a r t i c i p a t e i n the h e a l t h insurance f o r the aged and d i s 
a b l e d program, i t must meet the s t a t u t o r y and r e g u l a t o r y r e 
quirements, i n c l u d i n g the one t h a t LPNs cannot take phone orders 
from a p h y s i c i a n . This r u l e does not appear to apply to those 
h o s p i t a l s not p a r t i c i p a t i n g i n the program, nor do they appear 
to apply to other h e a l t h f a c i l i t i e s not contained i n the Fe d e r a l 
scheme. 

Ac c o r d i n g l y , we are o f the o p i n i o n t h a t there i s no general 
s t a t u t o r y or r e g u l a t o r y enactment p r o h i b i t i n g LPNs from t a k i n g 
telephone orders from a p h y s i c i a n unless they are working i n an 
i n s t i t u t i o n covered by f e d e r a l s t a t u t e s o r r e g u l a t i o n s p r o h i b i t i n g 
same. Nor i s there any such enactment p r o h i b i t i n g LPNs from t a k i n g 
other v e r b a l orders from a p h y s i c i a n . This i s not to say, however, 
t h a t a f a c i l i t y or employer cannot, on i t s own, impose such 
r e s t r i c t i o n s and the l i k e as a c o n d i t i o n o f employment. 

Very t r u l y yours, 

lARWff. BLUMBERG 
A s s i s t a n t Attorney General 

LMB/cc 



STATE OFFICERS AND DEPARTMENTS: Reversion o f Funds - § 8.33, 
The Code 1979. Grants made by the Commission on Aging, from 
a p p r o p r i a t i o n s by the L e g i s l a t u r e , to area agencies are not 
subject to r e v e r s i o n at the end of the f i s c a l year pursuant to 
§ 8.33. (Blumberg to Bowles, Executive D i r e c t o r , Commission 
on the Aging, 12/27/79) #79-12-19 CO 

December 27, 1979 

Mr. Glenn R. Bowles 
Executive D i r e c t o r 
Commission on the Aging 
LOCAL 
Dear Mr. Bowles: 

You have requested a c l a r i f i c a t i o n of an e a r l i e r o p i n i o n , 
Op. A t t ' y Gen. # 78-12-23. In t h a t o p i n i o n i t was s t a t e d t h a t 
funds given by your agency to a l o c a l area agency should r e v e r t 
back to the State i f not expended by the end of the f i s c a l year 
by the l o c a l agency. The b a s i s of tha t o p i n i o n was § 8.33, 
The Code 1977. 

Se c t i o n 8.33, i n both the 1977 and 1979 Codes p r o v i d e s : 
No o b l i g a t i o n of any k i n d whatsoever s h a l l 
be i n c u r r e d or cre a t e d subsequent to the 
l a s t day of the f i s c a l term f o r which an 
a p p r o p r i a t i o n i s made, except when s p e c i f i c 
p r o v i s i o n otherwise i s made i n the Act 
making the a p p r o p r i a t i o n . On the l a s t 
day of the f i s c a l term i t s h a l l be the duty 
of the head o f each department, board, or 
commission, or o f f i c e r r e c e i v i n g the appro
p r i a t i o n under any Ac t , to f i l e w i t h the 
s t a t e c o m p t r o l l e r a l i s t of a l l o b l i g a t i o n s 
i n c u r r e d , and f o r which warrants have not 
been drawn, up to and i n c l u d i n g t h a t date. 
On September 30, or as otherwise provided 
i n an a p p r o p r i a t i o n Act, f o l l o w i n g the 
c l o s e o f each f i s c a l term a l l unencumbered 
or u n o b l i g a t e d balances of a p p r o p r i a t i o n s 
made f o r s a i d f i s c a l term s h a l l r e v e r t to 
the s t a t e t r e a s u r y and to the c r e d i t o f the 
fund from which the a p p r o p r i a t i o n or appro
p r i a t i o n s were made, except t h a t c a p i t a l 
expenditures f o r the purchase of land or the 
e r e c t i o n of the b u i l d i n g s or new c o n s t r u c t i o n 
s h a l l continue i n f o r c e u n t i l the attainment 
of the obj e c t or the completion o f the work 
f o r which such a p p r o p r i a t i o n s are made unless 
the Act making the a p p r o p r i a t i o n f o r the 
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c a p i t a l expenditure contains a s p e c i f i c 
p r o v i s i o n r e l a t i n g to a time l i m i t f o r i n 
c u r r i n g an o b l i g a t i o n or r e v e r s i o n o f funds. 
This s e c t i o n s h a l l not be construed to r e p e a l 
the p r o v i s i o n s of s e c t i o n s 19.11 to 19.14. 

This s e c t i o n , as does the chapter, speaks i n terms of a p p r o p r i 
a t i o n s by the l e g i s l a t u r e to departments, boards or commissions. 
The term "department" i s d e f i n e d i n § 8.2(1) to mean departments, 
boards, i n s t i t u t i o n s , bureaus, o f f i c e s or other agencies o f 
the s t a t e government. The s e c t i o n addresses the r e v e r s i o n o f 
unencumbered a p p r o p r i a t i o n s t o the s t a t e t r e a s u r y at the end o f 
the f i s c a l year. 

The a p p r o p r i a t i o n i n q u e s t i o n , 1977 Ses s i o n , 67th G.A., 
ch.7, § 1(d), was $100,000 to the Commission on Aging f o r 
the development and maintenance of s e n i o r c e n t e r s . Pursuant 
to § 8.33, i f the Commission on Aging had any o f that appro
p r i a t i o n remaining at the end o f the f i s c a l year, t h a t amount 
would r e v e r t back to the s t a t e t r e a s u r y . That s e c t i o n , however, 
does not apply to money al r e a d y spent or encumbered by a s t a t e 
department. I f the Commission had given the money to a l o c a l 
area agency f o r a s e n i o r c e n t e r , the money would be beyond the 
reach of § 8.33. I t matters not how much of the s e n i o r center 
p r o j e c t had been completed. S e c t i o n 8.33 would only be a p p l i 
cable i f the Commission was b u i l d i n g the center. In that event, 
i t might be of some relevance whether employment o f an a r c h i t e c t 
i s a s u f f i c i e n t encumbrance. Such an i s s u e i s n o t . r e l e v a n t 
where a s t a t e agency gives money, under a p p l i c a b l e a u t h o r i t y , 
to another group or e n t i t y . This o f f i c e has h e l d i n previous 
opinions to you t h a t employees and vo l u n t e e r s o f the area agencies 
are not employees o f the S t a t e , nor are the area agencies State 
Agencies. See, Ops. A t t ' y Gen. # 78-2-24 and # 79-8-2. Thus, 
we do not see where § 8.33 would be a p p l i c a b l e . 

The a p p r o p r i a t i o n was made to the Commission f o r the 
development of s e n i o r c e n t e r s . The Commission gave out the money 
f o r t h a t purpose. There i s no t h i n g i n the a p p r o p r i a t i o n l i m i t i n g 
i t other than f o r s e n i o r centers or r e q u i r i n g t h a t i t be spent 
by the l o c a l agency w i t h i n the f i s c a l year. Therefore, any money 
so expended by the Commission i s not subject to § 8.33. According
l y , the p r i o r o p i n i o n , # 78-12-23, i s hereby withdrawn. 

Very t r u l y yours, 

A s s i s t a n t Attorney General 
LMB/cc 



STATE OFFICERS AND DEPARTMENTS: Department of P u b l i c Safety — 
c r i m i n a l h i s t o r y data and i n t e l l i g e n c e data. Chapter 692, The 
Code 1979. S e c t i o n 692.8, The Code 1979 creates a blanket 
p r o s c r i p t i o n a g a i n s t p l a c i n g " i n t e l l i g e n c e data" i n any k i n d 
of computer data storage system. The s e c t i o n i n i t s present 
form i s v i o l a t e d i f " i n t e l l i g e n c e data" i s placed i n t o a com
puter even though i t s main use and purpose i s f i l e automation. 
Richards and Young to H o l e t z , A c t i n g Commissioner, Department 
of P u b l i c S a f e t y , 12/27/79) #79-12-18 CL) 

December 27, 1979 

A c t i n g Commissioner Robert G. Holetz 
Iowa Department of P u b l i c Safety 
Wallace State O f f i c e B u i l d i n g 
Des Moines, Iowa 50319 
Dear A c t i n g Commissioner H o l e t z : 

Your department has requested an o p i n i o n of the Attorney 
General r e g a r d i n g § 692.8, The Code 1979. S p e c i f i c a l l y you 
have i n q u i r e d : 

Is i t a v i o l a t i o n of 692.8 of the 1979 
Code of Iowa to place ' i n t e l l i g e n c e data' 
contained i n the f i l e s of the Department 
of P u b l i c S a f e t y , on an automated, i n 
house, storage u n i t w i t h i n the department, 
which t e c h n i c a l l y may be a 'computer' but 
which has no o u t s i d e access, and the main 
use and purpose of which i s f i l e automa
t i o n ? 

The p e r t i n e n t p o r t i o n of § 692.8, The Code 197 9 p r o v i d e s : 
I n t e l l i g e n c e data contained i n the f i l e s 
of the department of p u b l i c s a f e t y or a 
c r i m i n a l j u s t i c e agency s h a l l not be 
p l a c e d w i t h i n a computer data storage 
system. (emphasis added) 

" I n t e l l i g e n c e data" i s d e f i n e d i n § 692.1(11), The Code 
1979 as " i n f o r m a t i o n c o l l e c t e d where there are reasonable 
grounds to suspect involvement or p a r t i c i p a t i o n i n c r i m i n a l 
a c t i v i t y by any person." Thus t h i s i n f o r m a t i o n would i n c l u d e 
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not only hard f a c t s but a l s o mere s p e c u l a t i o n , rumor, s u s p i c i o n , 
and innuendo. As such i t i s d i s t i n c t from the types of informa
t i o n d e f i n e d as " c r i m i n a l h i s t o r y data" i n §§ 692.1(3) through 
692.1(7), The Code 1979. This i n f o r m a t i o n i s s p e c i f i c a l l y c a t e 
g o r i z e d , g e n e r a l l y i n v o l v e s data r e s u l t i n g from f o r m a l , o f f i c i a l 
a c t i o n by a c r i m i n a l j u s t i c e agency (e.g., a r r e s t ) , and may be 
"maintained by the department or bureau i n a manual or automated 
data storage system." S e c t i o n 692.1(3), The Code 1979. 

The d i s t i n c t i o n i s r e f l e c t e d throughout Chapter 692. Of 
s i g n i f i c a n c e t o t h i s o p i n i o n are Code §§ 692.12 and 692.14 which 
r e s p e c t i v e l y p r o v i d e : 

692.12 Data p r o c e s s i n g . Nothing i n t h i s 
chapter s h a l l preclude the use of the equip
ment and hardware of the data p r o c e s s i n g 
s e r v i c e c e nter f o r the storage and r e t r i e v a l 
o f c r i m i n a l h i s t o r y data. F i l e s s h a l l be 
s t o r e d on the computer i n such a manner as 
the f i l e s cannot be m o d i f i e d , destroyed, 
accessed, changed or o v e r l a i d i n any f a s h i o n 
by n o n c r i m i n a l j u s t i c e agency t e r m i n a l s or 
p e r s o n n e l . That p o r t i o n of any computer, 
e l e c t r o n i c s w i t c h or manual t e r m i n a l having 
access to c r i m i n a l h i s t o r y data s t o r e d i n the 
s t a t e computer must be under the management 
c o n t r o l of a c r i m i n a l j u s t i c e agency, 
(emphasis added) 
692.14 Systems f o r the exchange of c r i m i n a l 
h i s t o r y data. The department s h a l l r e g u l a t e 
the p a r t i c i p a t i o n by a l l s t a t e and l o c a l 
agencies i n any system f o r the exchange of 
c r i m i n a l h i s t o r y d a t a , and s h a l l be respon
s i b l e f o r a s s u r i n g the c o n s i s t e n c y of such 
p a r t i c i p a t i o n w i t h the terms and purposes 
of t h i s chapter. 
D i r e c t access t o such systems s h a l l be 
l i m i t e d t o such c r i m i n a l j u s t i c e agencies 
as are e x p r e s s l y designated f o r t h a t pur
pose by the department. The department 
s h a l l , w i t h respect to telecommunications 
t e r m i n a l s employed i n the d i s s e m i n a t i o n 
of c r i m i n a l h i s t o r y d a t a , i n s u r e t h a t 
s e c u r i t y i s provided over an e n t i r e 
t e r m i n a l or t h a t p o r t i o n a c t u a l l y autho
r i z e d access to c r i m i n a l h i s t o r y data, 
(emphasis added) 
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These p r o v i s i o n s c l a r i f y t h a t " c r i m i n a l h i s t o r y data" may be 
sto r e d i n computer systems provided proper s e c u r i t y over storage 
and use i s maintained. But t h i s cannot by i m p l i c a t i o n be extended 
to i n c l u d e " i n t e l l i g e n c e data," s i n c e under f a m i l i a r r u l e s of 
s t a t u t o r y c o n s t r u c t i o n the express mention of one t h i n g ( " c r i m i nal 
h i s t o r y data") i m p l i e s the e x c l u s i o n r a t h e r than the i n c l u s i o n 
of another ( " i n t e l l i g e n c e d a t a " ) . Dotson v. C i t y of Ames, 251 Iowa 
467, 101 N.W.2d 711 (1960) ("expressio unius e s t e x c l u s i o a l t e r i u s " ) . 
These p r o v i s i o n s f u r t h e r evidence a l e g i s l a t i v e i n t e n t to keep 
i n t e l l i g e n c e d a t a , the r e l i a b i l i t y of which i s l a r g e l y u ntested, 
out of a l l computerized storage systems. 

The concerns of the l e g i s l a t u r e prompting enactment of chap
t e r 69 2 are d i s c u s s e d at le n g t h i n Note, The Dissemination of 
A r r e s t Records and the Iowa TRACIS B i l l , 59 Iowa L.Rev. 1162 
(1974). See a l s o 1974 Op.Att 1y.Gen. 254; Symposium: Computerized 
C r i m i n a l J u s t i c e Information Systems, 22 V i l l a n o v a L.Rev. 1171 
(1977). The l e g i s l a t u r e was o b v i o u s l y alarmed by the p o t e n t i a l 
f o r abuse caused by the c e n t r a l i z a t i o n of t h i s data i n a computer 
system such as TRACIS - the p o s s i b i l i t y of unauthorized "computer 
tap" access w i t h i t s concomitant d e s t r u c t i o n of the a f f e c t e d 
person's p r i v a c y and ch a r a c t e r . This o f f i c e has reviewed some 
of the l i t e r a t u r e a v a i l a b l e on the type of computer under c o n s i d 
e r a t i o n , known i n the i n d u s t r y as a "stand alone, in-house micro
computer." See, e.g., Search Group Inc., Microcomputers and 
C r i m i n a l J u s t i c e - In t r o d u c i n g a New Technology (Dec. 1978). A 
s i g n i f i c a n t d i s t i n g u i s h i n g f e a t u r e of the stand-alone microcomputer 
i s the absence of a "modem" which i s "a device t h a t modulates 
( i . e . , a process by which the c h a r a c t e r i s t i c s of one wave or 
s i g n a l are v a r i e d i n accordance w i t h another wave or s i g n a l ) and 
demodulates s i g n a l s t r a n s m i t t e d over communication f a c i l i t i e s 
(e.g., t e l e p h o n i c ) . " IBM, Data P r o c e s s i n g Glossary 73 (5th ed. 
1972). Since there i s no "modem", "[n]o telephone i n t e r a c t i o n 
to a host computer (e.g., TRACIS, NCIC) i s r e q u i r e d f o r o p e r a t i n g 
programs a t (the 'stand-alone') system l e v e l . " Search Group Inc., 
Microcomputers and C r i m i n a l J u s t i c e - I n t r o d u c i n g a New Techno
logy a t 23 (Dec. 1978). In other words, a microcomputer would 
operate e n t i r e l y independently of the TRACIS system ("stand a l o n e " ) , 
w i t h no o u t s i d e t e r m i n a l s ("in-house"), thereby c o n s i d e r a b l y 
reducing the p o s s i b i l i t y of any unauthorized "computer tap" 
access. Thus, the a v a i l a b l e l i t e r a t u r e suggests t h a t t h i s 
type o f "computer data storage system" i s not sub j e c t to the 
kinds of abuse which the l e g i s l a t u r e attempted t o remedy by 
§ 692.8. 
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However, the p l a i n meaning of § 692.8 i s t h a t " i n t e l l i g e n c e 
data" simply cannot be placed i n any k i n d of computer data storage 
system. Although we recognize t h a t the type of computer under 
c o n s i d e r a t i o n has great u t i l i t y and may not endanger the i n t e r e s t s 
p r o t e c t e d by chapter 692, we cannot by t h i s o p i n i o n c r e a t e such 
an e x c e p t i o n i n the face o f t h i s b l a n k e t p r o s c r i p t i o n . Such an 
exception may be cr e a t e d o n l y by the Iowa L e g i s l a t u r e . 

S i n c e r e l y , 

HAROLD A. Y0UNG ^ 
A s s i s t a n t Attorney General 

HAY/RLR/bje 



PUBLIC RECORDS: Confidentiality: Chapter 68A, Code of Iowa 
1979; §§ 455B.16, 455B.52; 400 I.A.C. §§ 51, 52, 53 (455B). 
Written records of complaints received by the Department of 
Environmental Quality, including names of complainants, are 
public records subject to public examination and copying. 
However, i f examination of a particular record would not 
be i n the public interest and would cause substantial and 
irreparable injury to a person or persons, the Department 
could seek to prevent i t s disclosure. (Ovrom to Crane, 
Executive Director, Iowa Department of Environmental Quality, 
12/18/79) #79-12-17 C O 

December 18, 1979 

Mr. Larry Crane 
Executive Director 
Iowa Department of Environmental Quality 
L O C A L 
Dear Mr. Crane: 

You have requested our opinion concerning confidentiality 
of complaints received by the Department of Environmental 
Quality. You explained that the Department receives numerous 
complaints from persons who do not wish their names to be 
made public, especially in cases where an employee complains 
about actions of his or her employer, or a resident of a 
small town complains about pollution or another environmental 
quality violation by a f a c i l i t y in the town. You asked two 
questions: 

1. Is the Department of Environmental 
Quality required by Iowa law to 
disclose the identity of complainants? 

2. Are the Department's written records 
of complaints public records subject 
to disclosure under Iowa's Freedom of 
Information Act, Chapter 68A, Code 
of Iowa 1979? 

It is our opinion that written records of complaints, including 
names of complainants, are public records under Chapter 68A, 
The Code 1979, and are subject to disclosure under that chapter. 
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However, in certain circumstances the D.E.Q. may be able to 
prove to a court that written records of complaints or written 
records containing complainants' names should not be made 
available for public examination. 

Your f i r s t question asks i f the D.E.Q. is required by' 
Iowa law to disclose the identity of complainants. The 
Department's duty to disclose information to the public i s 
contained in Chapter 68A, The Code 1979, which requires 
non-exempt public records be made available for public 
examination and copying. § 68A.2, The Code 1979. If there 
is no existing written record of a complainant's name, we 
know of no law which requires disclosure of the name. Your 
second question asks i f written records of complaints are 
subject to disclosure under Chapter 68A, The Code 1979. 
Assuming that complainants' names are kept with the written 
records of complaints, or in other written records in the 
possession of the Department, your two questions can be answered 
together. 

Second 68A.1 defines "public records" as " a l l records 
and documents of or belonging to this state ... or any branch, 
department, board, bureau, commission, council, or committee" 
thereof. Section 68A.1, The Code 1979. This definition is 
not helpful analytically. We doubt the legislature intended 
every piece of paper i n the possession of a state employee 
to be available for public inspection unless i t f a l l s within 
a specific exemption. Consider, for example, whether a 
memorandum from a law clerk to a justice of the Supreme Court, 
the questions for a professional licensing examination before 
i t is administered, or a rough draft of this opinion should 
be viewed in the f i r s t instance as "public records". The 
Iowa Supreme Court has not yet grappled with this definition 
in a precise or determinative manner, but the p l u r a l i t y opinion 
i n their most recent decision involving Chapter 68A strongly 
suggests the court would hold that written records of 
complainants' names and written records of complaints received 
by the Department are public records within the meaning of 
§ 68A.1. See Howard v. Pes Moines Register & Tribune Co., 
283 N.W.2d~~28~9, 299-300 (Iowa 1979) (upon acceptance of 
citizens' letters of complaint in governor's office, they 
became documents "of or belonging to the state" and hence 
public records). 

Section 68A.2 provides that every citizen of Iowa has 
the right to examine and copy public records, unless some other 
provision of the Code expressly limits such right or requires 
such records to be kept secret or confidential. D.E.Q. rules 
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also provide that " a l l f i l e s , records, documents and other 
materials within the department's possession are available 
for public inspection." 400 I.A.C. § 51.1(2) (455B). It is 
obvious that the rules of the Department of Environmental 
Quality, like the laws of Iowa, provide for broad public access 
to Department records. Additionally, D.E.Q. rules create some 
limitations on disclosure, but they are the same as those 
provided in Chapters 68A and 455B of the Code. (Chapter 455B 
is the statute governing the D.E.Q.). See 400 I.A.C. 
§ 51.1(3)(455B); 1976 Op.Att'yGen. 759,"7^3 (analysis of 
D.E.Q. confidentiality rules). The remaining issue i s therefore 
whether Chapter 68A or some other Code provision limits the 
public's right to examine records containing names of 
complainants, or records of complaints in general. 

Section 68A.7 l i s t s specific categories of records 
which are exempt from disclosure under Chapter 68A. None of 
these exemptions encompasses written records of complaints or 
written records containing complainants' names. An examination 
of Chapter 455B reveals three limitations on disclosure of 
records. One provides for confidentiality of information in 
the applications for managers of wastewater treatment plants, 
and is clearly inapplicable to records of complainants' 
names or records of complaints under consideration here. See 
§ 455B.52(3), The Code 1979. The second and third exemptions 
provide for confidentiality of information received in D.E.Q. 
investigations which concerns trade secrets or other privileged 
business information. See § 455B.16, The Code 1979 (provides 
for confidentiality of information received in an a i r pollution 
investigation which relates to trade secrets, secret industrial 
processes and other privileged information which affects 
competitive position in trade or business. See 1976 Op.Att'yGen., 
supra; and H.F. 719, 68th G.A., 1979 Session, § 7(3) (to be 
codified i n Chapter 455B, The Code) (provides for confidentiality 
of information received by the D.E.Q. in hazardous waste 
investigations which contains trade secrets or privileged 
commercial or financial information.) 

Therefore, the exemptions from disclosure contained in 
§ 68A.7 and in Chapter 455B do not apply to written records 
containing complainants' names nor to written records of 
complaints received by the Department, except to the extent 
the records contain trade secrets or other privileged business 
information. Records of complainants' names would not be 
exempted from disclosure under these provisions. Furthermore, 
i t i s unlikely that the general records of complaints under 
consideration here would contain trade secrets or privileged 
business information, so they also would not be exempted 
from disclosure under these provisions. 
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However, § 68A.81 provides a "safety valve" which 
might allow the agency in certain circumstances to withhold 
at least the name of complainants who wish to remain confi
dential. See Op.Att'yGen. #79-8-25 (regarding disclosure of 
library circulation records under Chapter 68A). That section 
allows the Department to seek an injunction from the court to 
prohibit examination of a public record i f such examination 
1) would not be in the public interest, and 2) would cause 
substantial and irreparable injury to any person or persons. 
The burden of proof would be on the Department. The injunction 
would apply only to a specific record, and could not be used 
to keep an entire class of records--such as names of a l l com
plainants or a l l complaints received--confidential. Section 68A.8 
further provides that the custodian of the record may "reasonably 
delay" examination of a record in order to seek an injunction 
i f i t i s done in good fa i t h . 

The a v a i l a b i l i t y of an injunction under § 68A.8 w i l l , of 
course, depend upon the facts of each particular case. We do 
not believe the D.E.Q. would often be successful in restraining 
examination of the general written records of complaints. However, 
with regard to to a complainant who wishes to remain confidential, 
we believe in many cases that a valid argument could be made in 
favor of keeping his or her name confidential. According to your 
letter, many complainants w i l l not give their names to the D.E.Q. 
without an assurance of confidentiality, and without complainants' 
names the D.E.Q. often cannot f u l l y investigate the complaints. 
Allowing disclosure of names could therefore inhibit people 
from making complaints, and could also hinder the D.E.Q. from 
making f u l l investigation of complaints. This would cause 
pollution or other environmentally dangerous a c t i v i t i e s to 
continue undetected by the D.E.Q., which would definitely be 
against the public interest. Furthermore, disclosure of a 
complainant's name in many instances could also cause substantial 
and irreparable injury to the complainant, for instance in 
the case of an employee complaining about actions of his or her 

Section 68A.8 states: 
Injunction to restrain examination. In 
accordance with the rules of c i v i l procedure 
the d i s t r i c t court may grant an injunction 
restraining the examination (including copying) 
of a specific public record, i f the petition 
supported by af f i d a v i t shows and i f the 
court finds that such examination would 
clearly not be in the public interest and 
would substantially and irreparably injure 
any person or persons. . . 

Section 68A.8, The Code 1979. 
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employer. If these elements can be shown, the written record 
of a complainant's name could be kept confidential. 

The Department may well feel that i t s a b i l i t y to 
investigate complaints w i l l be hindered because i t cannot 
assure complainants that their names w i l l remain confidential. 
It may also feel that the procedure for restraining inspection 
of a public record by obtaining an injunction in court under 
§ 68A. 8 i s too time-consuming to be practicable. If so, the 
Department might seek an additional statutory exception in 
§ 68A.7 for names of complainants who wish to remain 
confidential, or a new provision in Chapter 455B requiring 
confidentiality of those complainants' names. 

Sincerely, 

Assistant Attorney General 
Environmental Protection Division 

EO:rcp 



MUNICIPALITIES: Revenue Bonds -- §§ 384.82 and 384.87, The Code, 
1979. A c i t y that issues revenue bonds to purchase property may 
use the proceeds of the sale of that property to pay off the bonds. 
(Blumberg to Bruner, State Representative, 12/14/79) #79-12-16CL-) 

December 14, 1979 
The Honorable Charles Bruner 
State Representative 
209 East Sixth #5 
Ames, Iowa 50010 
Dear Representative Bruner: 

You requested an opinion from this o f f i c e regarding whether 
property purchased through the sale of revenue bonds may be sold 
to pay off those bonds. Division V of Chapter 384, The Code 1979, 
sets forth the requirements for revenue: financing, including re
venue bonds. 

Section 384.82 provides that a c i t y may issue revenue bonds 
to pay a l l or part of the costs of projects, and that such revenue 
bonds are payable solely and only out of the net revenues of that 
project. Section 384.87 provides similarly, and that such bonds 
are not a debt of or charge against the ci t y within the meaning 
of a debt limitation provision. 

There i s nothing in the Code which speaks to your question. 
If the proceeds from the sale of the property can be used to pay 
off the bonds, such proceeds must f a l l within the general cate
gory of "revenue." In Bennett v. City of Mayfield, 323 S.W.2d 
573 (Ky. 1959), the city had issued revenue bonds for an industrial 
project, and then leased the property to a private industry with 
an,option to buy. The Court, when faced with the question of 
whether the sale of the property was a proper method to pay off 
the bonds held that the p l a i n t i f f ' s interpretation of a statute 
limiting payments on the bonds from the net revenues of the pro
ject to exclude proceeds from a sale of the property was too re
s t r i c t i v e . It held (323 S JW; 2d at 577): 

Ordinarily, the word "revenue" i s 
regarded as meaning income, but the 
meaning i s more comprehensive. Webster 
defines the word to mean also "a source 
of income" and "that which returns or 
comes back." The Supreme Court long 
ago held that "revenue" includes the 
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proceeds of the sale of public securities 
and lands. United State v. Norton, 91 
U.S. 566, 23 L.Ed. 454. In Protest of 
Reid, 160 Okl. 3, 15 P.2d 995, i t was held 
that when a municipal u t i l i t y was sold,, 
the proceeds of the sale constituted 
"revenue" which must be applied to pur
poses for which the money was borrowed, 
and that included the retirement of tin-
matured bonds which were issued for the 
purpose of constructing the u t i l i t y . 
. . . By a parity of reasoning i t i s 
l o g i c a l and reasonable to say that there 
i s no prohibition against applying pro
ceeds of sale of the property to the 
satisfaction of outstanding bonds. We 
hold that as being the proper inter
pretation of the statute concerning pay
ment of the bonds i n this case. 

Although the facts are not entirely consistent with those 
we have before us, the Supreme Court of Iowa, i n Green v. City 
of Mount Pleasant, 256 Iowa 1184, 131 N.W.2d 5 (1964), cites 
to Bennett, and at least implies that the sale of property to 
pay off revenue bonds i s permissible. 

Accordingly, we are of the opinion that where a c i t y issues 
revenue bonds to purchase property i t may use the proceeds from 
the sale of that property to pay off the bonds. 

Very truly yours, 

LMB:jkt 



CRIMINAL LAW: Accommodation Offense. Sections 204.401(1), 
204.401(3), 204.410, 902.8, The Code 1979. The accommodation 
offense d e f i n e d i n § 204.410 i s a separate and d i s t i n c t c r i m i 
n a l o f f e n s e . I t i s c l a s s i f i e d as a s e r i o u s misdemeanor by r e f 
erence t o § 204.401(3). Since i t i s a s e r i o u s misdemeanor, i t 
may not be used as the b a s i s f o r an h a b i t u a l o f f e n d e r a l l e g a t i o n 
under § 902.8. ( S t a s k a l to Thoman, A s s i s t a n t Woodbury County 
At t o r n e y , 12/14/79) #79-12-15C ^) 

December 14, 1979 

Charles N. Thoman 
A s s i s t a n t Woodbury County Attorney 
3rd F l o o r 
Courthouse 
Sioux C i t y , Iowa 51101 
Dear Mr. Thoman, 

You have requested an Attorney G e n e r a l 1 s Opinion on 
the f o l l o w i n g q u e s t i o n : 

Is an accommodation d e l i v e r y of a Schedule 
I , I I , or I I I c o n t r o l l e d substance a f e l o n y 
or s e r i o u s misdemeanor under Code § 204.410 
f o r purposes of a p p l i c a t i o n of the h a b i t u a l 
o f f e n d e r p r o v i s i o n i n Code § 902.8? 

The answer i s t h a t an "accommodation o f f e n s e " under § 204.410, 
The Code (1979) i s a s e r i o u s misdemeanor. S e c t i o n 204.410 
reads: 

In a p r o s e c u t i o n f o r un l a w f u l d e l i v e r y 
or possession w i t h i n t e n t to d e l i v e r a c o n t r o l l e d 
substance, i f the p r o s e c u t i o n proves t h a t the 
defendant v i o l a t e d the p r o v i s i o n s of s e c t i o n 
204.401, su b s e c t i o n 1, but f a i l s to prove t h a t 
the defendant d e l i v e r e d or possessed w i t h 
i n t e n t to d e l i v e r the c o n t r o l l e d substance 
f o r the purpose of making a p r o f i t , the 
defendant s h a l l be g u i l t y of an accommodation 
offe n s e and s h a l l be sentenced as i f c o n v i c t e d 
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of a violation of section 204.401, 
subsection 3. An accommodation offense 
may be proved as an included offense 
under a charge of delivering or possessing 
with the intent to deliver a controlled 
substance in violation of section 204.401, 
subsection 1. (emphasis added) 

This statute thus does not expressly classify the crime of 
an accommodation offense as either a felony or a misdemeanor, 
unlike other criminal offenses in the Code. See §§ 902.1 & .9 
(felonies) and § 903.1 (misdemeanors). Instead, Code § 204.410 
provides that a person convicted of an accommodation offense 
shall be sentenced as i f he had been convicted of violating 
Code § 204.410(3), that i s , of simple possession of a controlled 
substance. Thus, the accommodation offense i s c l a s s i f i e d , a l 
though indirectly, as a serious misdemeanor. 

This cumbersome cl a s s i f i c a t i o n process i s best explained 
by viewing the legislative history of Code § 204.410. Section 
204.410 was passed in 1971 as part of Iowa's new comprehensive 
Uniform Controlled Substances Act. As passed, that section read: 

Any person who enters a plea of guilty 
to or i s found guilty of a violation of 
section four hundred one (401), subsections 
one (1) or two (.2) , of this Act may move for 
and the court shall grant a further hearing 
at which evidence may be presented by the 
person, and by the prosecution i f i t so desires, 
relating to the nature of the act or acts on 
the basis of which the person has been convicted. 
If the convicted person establishes by clear and 
convincing evidence that he delivered or 
possessed with intent to deliver a controlled 
substance only as an accommodation to another 
individual and not with intent to profit thereby 
nor to induce the recipient or intended recipient 
of the controlled or counterfeit substance to 
become addicted to or dependent upon the substance, 
the court shall sentence the person as i f he had 
been convicted of a violation of section four 



Mr. Charles N. Thoman 
Page 3 

This provision was unique. Its purpose was to ameliorate 
the broad reach of § 204.401 wherein every delivery, every 
transfer of possession, whether for the purpose of profiting 
or not, constituted the major offense of delivering a controlled 
substance. This was recognized by the Supreme Court in State 
v. Vietor, 208 N.W. 2d 894 (.Iowa 1973) when i t cited from the 
Drug Abuse Committee's f i n a l report to the legislature which 
stated: 

"Section 410 i s not a part of the 
Uniform Controlled Substances Act. In 
philosophy, i t i s patterned somewhat af
ter section 204.20, subsection 5. The 
purpose of section 410 i s to allow courts 
to sentence less severely than would other
wise be required persons who are techni
ca l l y guilty of violating subsections 1 or 
2 of section 401, i f the offense was in 
fact an accommodation to another person 
(for example, an individual who has two 
marijuana cigarettes giving or offering 
one to another individual) and the con
victed person i s not a 'drug pusher' in 
the usual sense of that term. The deter
mination whether or not this i s the case 
is made by the court in a proceeding which 
is in the nature of a postconviction 
hearing. If a convicted person wishes 
to avail himself of the lighter penalties 
provided under this section, i t i s his 
responsibility to request such proceedings 
and to show that his offense was in the 
nature of an accommodation and not drug 
trafficking." 

Id. at 899. Thus, § 204.410 was, when enacted, clearly intended 
to be merely an ameliorative sentencing provision. Furthermore, 
in Vietor, the court characterized i t as. such and was, therefore, 
able to uphold the constitutionality of § 204.410 against the 
claim that i t placed the burden on a defendant, in effect, to 
show the inapplicability of the more severe penalty (for 
delivery without an accommodation). 

Then, in State v. Monroe, 236 N.W.2d 24 (Iowa 1975) the 
court was forced to reconsider i t s Vietor position on § 204.410 
in view of the United States Supreme Court's decision in 
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Mullaney v. Wilbur, 421 U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d 
508 (1975). The court reversed the position i t had earlier 
taken in Vietor and held that § 204.410 was not merely an 
ameliorative sentencing device, but that i t defined two 
separate criminal offenses; delivery for p r o f i t , and delivery 
as an accommodation. In view of this, i t was unconstitutional 
to place the burden upon the defendant to show he was an 
accommodator. 

Instead of declaring the entire section unconstitutional, 
however, the court chose to excise the offending language as 
follows: 

"204.410 Reduced sentence for 
accommodation offenses. Any person who 
enters a plea of guilty to or is found 
guilty of a violation of section 204.401, 
subsections 1 or 2, may move for and the 
court shall grant a further hearing [at 
which evidence may be presented by the 
person, and by the prosecution i f i t so 
desires] relating to the nature of the 
act or acts on the basis of which the 
person has been convicted. If the con
victed person [establishes by clear and 
convincing evidence that he] delivered 
or possessed with intent to deliver a 
controlled substance only as an accom
modation to another individual and not 
with intent to p r o f i t thereby nor to 
induce the recipient or intended recip
ient of the controlled or counterfeit 
substance to become addicted to or de
pendent upon the substance, the court 
shall sentence the person as i f he had 
been convicted of a violation of section 
204.401, subsection 3." 

236 N.W.2d at 36-37 (excised language in 
brackets). 

The legislature subsequently amended § 204.410 to i t s 
current form, making the accommodation offense a lesser-
included offense under a charge of delivery for profit or 
possession with intent to deliver for p r o f i t . 1976 Session, 
66 G.A., Ch. 1245, ch. 4, § 231. 
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It may have been preferable, and led to greater c l a r i t y , 
i f the legislure had amended § 204.401 to include the accommo
dation offense within that section. However, the legislature 
did not choose that course. It chose, rather, the more 
expedient course of simply retaining § 204.410 and changing 
i t from a sentencing provision to a separate and distinct 
criminal offense, thereby insuring conformity with the court's 
holding in Monroe. That is the reason that the "as i f " 
language remains in § 204.410. 

Despite the remaining presence of that language, however, 
i t i s abundantly clear that § 204.410, contrary to i t s original 
nature as a sentencing provision, i s currently a separate and 
distinct criminal offense. In State v. Metcalf, 260 N.W.2d 
857, 860 (Iowa 1977), for example, the Supreme Court stated: 

Legally, therefore, three offenses 
are involved in a charge of possession 
with intent to deliver: (1) possession 
with intent to delivery for profit, (2) 
the accommodation offense, and (3) simple 
possession. Hence the accommodation offense 
is a legally included offense in such a 
charge; i t involves an element which simple 
possession does not — intent to delivery, 
(emphasis added) 

In State v. Grimme, 274 N.W.2d 331 (Iowa 1979) the defendant pled 
guilty to delivery of a schedule I controlled substance in 
violation of § 204.401(1)(a). Defendant claimed, on appeal, 
that he should have been granted a hearing on the question of 
accommodation. The Supreme Court responded: 

Under the amendment, as in the present 
Code, an accommodation offense i s included 
in a delivery charge. See § 204.410, The 
Code. In this case defendant pled guilty 
to the major charge and thereby gave up 
any right to be convicted only of the 
included offense. 

He did not have the right which he 
claims he should have been permitted belatedly 
to exercise. 

Id. at 338. 
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In summary there can be no doubt that the accommodation 
offense defined in § 204.410 i s a separate criminal offense. 
Section 204.410 is no longer merely a sentencing provision 
attached to § 204.401(1). While i t has changed to a criminal 
offense, some of i t s original language remains intact. This 
explains why i t i s c l a s s i f i e d as a serious misdemeanor by 
reference to another statute, a somewhat unique way of c l a s s i 
fying an offense. 

The conclusion that the accommodation offense i s a 
Serious misdemeanor is bolstered by the following dicta^ 
from Committee on Professional Ethics and.ConductJot the 
Iowa State Bar Association v. Robert James Green, N.W.2d 

, (Iowa Sup. Ct. No. 62355 f i l e d Nov. 14, 1979) (en banc) 
The respondent was originally charged with 
the felony of delivery of a schedule II 
controlled substance, in violation of 
section 204.401(1), The Code. As the result 
of a plea bargain he entered a guilty plea 

%..-'<' to the reduced charge of an accommodation , 
• offense, a serious misdemeanor, under section 

204.410. 
(slip opinion p. 4) (emphasis added). 

In conclusion, a conviction for an accommodation offense 
may not be used to trigger the habitual offender sentencing 
provision since that offense i s not a felony. Section 902.8, 
The Code (1979). 

%• 

Sincerely, 

DOUGLAS F. STASKAL 
Assistant Attorney General 

DFS:mlr 



CRIMINAL LAW, PROBATION, RESTITUTION ORDERS: Sections 907.12 
and 606.7, The Code 1979. Restitution plan entered into pursuant 
to Code § 907.12 does not constitute a lie n and the Clerk of 
Court does not have authority to issue execution as in c i v i l 
cases. The Clerk of Court i s not required to maintain a separate 
index for restitution orders. (Cleland to Bordwell, Washington 
County Attorney, 12/13/79) /79-12-140> 

December 13, 1979 

Mr. Richard S. Bordwell 
Washington County Attorney 
103 1/2 North Marion Avenue 
P.O. Box 308 
Washington, IA 52353 
Dear Mr. Bordwell: 

You have requested an Attorney General 1s Opinion regarding 
the following questions: 

1. Does a restitution order under § 907.12, 
The Code 1979, constitute a lien? 

2. If the answer to the preceding question 
is yes, should the restitution order be f i l e d in 
the l i e n index? 

3. If the restitution order i s a l i e n , may 
the Clerk of Court issue an execution as in c i v i l 
cases? 

4. If a restitution order does not constitute 
a l i e n , i s the Clerk of Court required to maintain 
a separate index? 

5. If the Clerk of Court i s required to maintain 
a separate index, i s i t subject to inspection by the 
general public? 

The answer to your f i r s t question i s no. This result derives 
from an analysis of § 907.12, The Code 1979. In light of the nega
tive answer to your f i r s t question, the answers to questions two 
and three are also no. It is unnecessary to reach your f i f t h question 
since the answer to your fourth question i s no. This answer derives 
from our interpretation of § 606.7, The Code 1979. 

The term " l i e n " denotes a "legal claim or charge on property, 
either real or personal, as security for the payment of some debt 
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or obligation; a hold or claim which one person has on the property 
of another as a security for some debt or charge, although the 
property i s not in the possession of the one to whom the debt or 
obligation i s due." 53 C.J.S. Liens § 1(a) (1948). Moreover, "[a] 
lie n may be created only by contract, . . ., or by some statute 
or fixed rule of law; i t cannot be created by the court merely 
from a sense of justice." In re Frentress' Estate, 249 Iowa 783, 
89 N.W.2d 367, 370 (1958) quoting from 53 C.J.S. Liens § 2 (1948). 

Section 907.12(3), The Code 1979, provides, in relevant 
part, as follows: 

If the t r i a l court exercises any of the sentencing 
options under section 907.3, the court shall 
require as a condition of probation that the 
defendant, in co-operation with the probation 
offic e r assigned to the defendant, promptly 
prepare a plan of restitution, including a 
specific amount of restitution to each victim 
and a schedule of restitution payments. 

Once the restitution plan i s completed i t must be submitted to 
the court. Section 907.12(4), The Code 1979. The court must 
enter an order approving the plan or modifying i t , and compliance 
with the plan i s a condition of defendant's probation. Id. 

Section 907.12(8), The Code 1979, provides, in relevant 
part, that defendant's failure to comply with the plan i s a 
violation of the conditions of defendant's probation, and that 
the t r i a l court i s free to modify the plan. However, the court 
may not "extend the period of time for restitution . . . 
beyond the maximum probation period . . . ." Id. Finally, § 907.12(9), 
The Code 1979, provides, in relevant part, that this "section and 
proceedings under this section [907.12] shall not limit or impair the 
rights of victims to sue and recover damages from the defendant in 
a c i v i l action." 

There i s nothing in Code § 907.12 which suggests that the 
restitution plan should be treated as a c i v i l contract. In 
fact, a close examination of Code § 907.12 suggests that the 
restitution plan should not be so treated. Under Code § 
907.12(8) the t r i a l court is given unilateral authority to 
modify the plan. This power is total l y inconsistent with the 
law of contracts. See Heggen v. Clover Leaf Coal & Mining Co., 
217 Iowa 820, 253 N.W. 140, 141 (1934). The restitution plan 
provided for in Code § 907.12 i s expressly made a condition of 
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probation. Thus, in our opinion, i f defendant f a i l s to comply 
with the restitution plan, the remedy l i e s not in contract law, 
but in the revocation of defendant's probation. 

Absent specific language in Code § 907.12 to the contrary, 
that section should not be read to create a statutory lie n 
against the defendant's real and personal property. Section 
907.12C8) specifically connects defendant's probation to his or 
her compliance with the restitution plan. Thus, the General 
Assembly has provided the means to enforce the restitution plan, 
and, under the principle expressio unius est exclusio alterius 
no other means of enforcement should be read into the statute. 
See Dotson v. Ames, 251 Iowa 467, 101 N.W.2d 711, 714 (1960). 

With regard to your second and third questions, the answers 
to both questions are no. The t r i a l court's restitution order 
does not constitute a lien, and therefore, i t should not be 
entered into the "lien" index and the Clerk of Court does not 
have authority to issue execution as in c i v i l cases. 

With regard to your fourth question, the answer is no. 
Section 606.7, The Code 1979, sets forth the records and books 
which the Clerk of Court i s required to maintain. A separate 
book for restitution orders is not included in that l i s t . 
Moreover, when the General Assembly has seen f i t to require the 
Clerk of Court to maintain separate records for certain subjects, 
i t has sp e c i f i c a l l y authorized the clerk to do so. See 
Section 631.2, The Code 1979. Therefore, the Clerk of Court 
is not required to keep a separate index for restitution orders. 
Moreover, since the clerk i s not required to keep a separate index, 
i t i s not necessary to address your f i f t h question. 

Sincerely, 

RICHARD L. CLELAND 
Assistant Attorney General 

RLC/cla 



BEVERAGE CONTAINER DEPOSIT LAW: §§ 455C.1, 455C.2, 455C.3, 
455C.4, The Code 1979. Beverage distributors may not refuse 
to accept and pick up from r e t a i l dealers the kind, size and 
brand of empty containers they s e l l to dealers because they 
are not in plastic bags purchased from the distributor. 
Requiring the dealer to purchase bags from the distributor 
could in some cases violate the law 1s requirement that 
distributors pay dealers one cent per container for handling. 
(Ovrom to Mullins, State Representative, 12/13/79). #79-12-13 

December 13, 1979 

Representative Sue Mullins 
Iowa House of Representatives 
Statehouse 
L O C A L 
Dear Representative Mullins: 

This i s in response to your request for an Attorney 
General's Opinion concerning collection of empty beer cans 
by distributors from r e t a i l dealers as required in Iowa's 
beverage container deposit law. According to your letter, 
distributors are requiring dealers to buy plastic bags from 
the distributors and are refusing to pick up the empty cans 
unless they are in the bags. You asked the following questions 

1. May a distributor refuse to accept his 
or her empty containers from a dealer 
unless those containers are placed in 
a bag purchased from the distributor? 

2. Must a dealer pay for bags furnished 
by a distributor when there i s no credit 
back of that cost to the dealer by the 
distributor? 

It is our opinion that a distributor i s required to accept 
the kind, size and brand of empty containers he or she se l l s , 
and may not refuse to do so because they are not in a bag 
purchased from the distributor. Furthermore, requiring the 
dealer to purchase bags from the distributor could, in some 
cases, violate the law's requirement that distributors pay 
one cent per container to dealers for handling. 

Iowa's beverage container deposit law, Chapter 455C, 
The Code 1979, defines "dealer" as one who sells beverages 
to consumers. § 455C.K4). A "distributor" i s one who sell s 
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beverages i n containers to a dealer. § 455C.K5). Dealers 
must accept empty beverage containers from consumers, and 
refund a five cent deposit for each container. § 455C.3(1). 
In turn, a "distributor shall accept and pick up from a 
dealer served by the distributor . . . any empty beverage 
container of the kind, size and brand sold by the distributor. . ." 
§ 455C.3(2), The Code 1979. The distributor i s required to 
reimburse the dealer the five cents per container refund 
value, plus an additional one cent for each container. 
§ 455C.2(2), The Code 1979. 

The principal rule in construing a statute i s to ascertain 
and give effect to the legisl a t i v e intent, which i s determined 
from the language of the statute. In re Miller's Estate, 
159 N.W.2d 441, 443 (Iowa 1968). In response to your f i r s t 
question, the bottle b i l l i s silent as to the manner in which 
dealers should bag or package empty containers for return to 
distributors. However, the language from the statute quoted 
above imposes an unconditional obligation on beverage distributors 
to accept and pick up from dealers "any empty beverage container 
of the kind, size and brand sold by the distributor." We 
believe i t would violate the statute for distributors to 
refuse to accept empty containers unless they are in plastic 
bags purchased from them. 

Your second question i s whether dealers must pay for bags 
furnished by a distributor when the cost i s not credited back 
to the dealers. The deposit law requires a distributor to 
pay dealers one cent for each empty container returned to the 
distributor. § 455C.2(2), The Code 1979. Your letter does 
not contain specific facts concerning the number of cans 
dealers place in each bag, nor does i t state the price dealers 
must pay for each bag. However, i t does appear that there 
would definitely be a point at which the charge for a bag 
could defeat the legislative intent that dealers be compensated 
for handling costs and would consequently violate § 455C.2(2), 
The Code 1979. 

We understand that distributors are requiring use of the 
bags because a certain number of cans goes into each bag, and 
this makes counting the cans easier for distributors. Additionally, 
empty cans are easier to carry in a bag than they would be i f 
kept loose. We want to stress that the practice of selling 
plastic bags to dealers to use for returning empty beer cans i s 
not in and of i t s e l f a violation of the beverage container 
deposit law. The conflict with the deposit law arises when 

) 
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distributors refuse to accept empty containers from dealers 
unless they are in bags purchased from the distributors, 
because the law imposes an unconditional requirement that a 
distributor accept from dealers the kind, size and brand 
of containers sold by the distributor. Distributors should 
be allowed to impose reasonable requirements concerning 
bagging or packaging of the empty cans they pick up. If they 
want to furnish plastic bags for dealers to use and charge 
a deposit on each bag, or make bags available for sale, or 
allow dealers to buy them elsewhere, we think they could do 
so without violating the beverage container deposit law. 

It is desirable that distributors and dealers work out 
a method for return and collection of empty cans which i s 
mutually agreeable. Most have been able to do so. Of course 
i f a dealer and a distributor cannot agree on how to return 
empty cans, they may petition the Department of Environmental 
Quality for a rule on the subject, or they may seek an addition 
to the statute to c l a r i f y the matter. 

Sincerely, 
/ 

ELIZA OVROM 
Assistant Attorney General 
Environmental Protection Division 

EO:rcp 



COUNTIES AND COUNTY OFFICERS: Clerk of Court, duties re issuance 
of marriage license. DOMESTIC RELATIONS: Marriage. License. 
Sections 595.4, 596.1, 596.2, 596.7, The Code 1979. If a marriage 
license i s issued but becomes void due to a failure to solemnize 
within twenty days, a second license may be issued pursuant to 
the f i r s t application for a license, which i s valid for one year 
after i t i s f i l e d . However, the clerk must be satisfied of the 
competency of the parties to marry at the time the second license 
i s actually issued. A health c e r t i f i c a t e (blood test) obtained 
within twenty days prior to the date of application i s valid for the 
one-year period the application i s valid. The clerk may charge the 
same fee for the second license as for the f i r s t . (Norby to Pawlewski, 
Commissioner of Public Health, 12/12/79) #79^12-12C\L) 

December 12V 1979 

Norman L. Pawlewski, Commissioner 
Department of Public Health 
L O C A L 
Dear Mr. Pawlewski: 

You have requested an Attorney General 1s opinion con
cerning a question involving the issuance of marriage licenses. 
Specifically, the following problem: 

Section 595.4, unnumbered paragraph 2, The 
Code 1979, provides that i f a "marriage 
license has not been issued within one year 
from the date of the application, the 
application shall be void and of no effect". 
However, § 596.7, The Code 1979, provides 
that marriage licenses issued shall become 
void unless the marriage be solemnized 
within twenty days following the issuance 
thereof. No mention i s made in the Code of 
the v a l i d i t y of the original application 
and blood test after the license has been 
issued and has become void. 

If a license becomes void because the 
marriage takes place later than twenty days 
following the issuance of the license, can 
another license be issued within the one-
year period following the date of applica
tion? If the answer i s affirmative, should 
the five-dollar fee for the marriage license 
be charged again for the second time? 
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. : . J Section 5 95.4, uimumfeer^d-paragraph 2, provides: 
v ' " •'. Af-ter- expiration of- fchieee'-days from the 

• - -. .: '.. r-rdat©-' -of f i l i n g "the application by the 
; j H lu^jaecti^'a?, -the. <22&& "tftffrl^issue the license 

.:-±.f--t:hep i s "s^tt^sf-i^sd'-as^to* the competency of 
: ^ ; "' «»• "the ^rtieS'totfG^tr^<^-a-marriage. If 

\l . .£the iioerise ihas -rfofc bj*ia; issued within one 
v. ' year 5 f^rdmthef ̂date-̂ ô '>the' application, the 

J i - - appsLlcation' Shari <be~^vdidand of no effect. 
"-^Section 5*96+. 7 providesr-^ " ^ 

Marriage licenses issued under the pro
visions of this chapter shall become void 
and of no effect unless the marriage be 
solemnized within twenty days following 

y - the issuance"- thereof 
Your question s p e c i f i c a l l y involves the effect of a f a i l 

ure to solemnize a marriage,,,,which expressly renders a license 
void, upon the ability, of the clerk to issue a subsequent license 
pursuant to the i n i t i a l application. The Code specifies no grounds 
for an application to become'void for any reason other than the 
passage of one year. A 1970-Attorney General's opinion indicates 
that a delay in picking up a license beyond the three-day period 
following the date of application does not prohibit the issuance of 
a v a l i d license, as long as the clerk i s satisfied as to the competency 
of the parties to marry at the time the license i s ultimately issued. 
1970 Op. Atty. Gen. 397, 398. This would require that the clerk be 
satisfied as to the requirements contained in chs. 595 and 596, the 
health c e r t i f i c a t e or blood test. 

In regard to the blood test, § 596.1 requires that the 
health examination take place within twenty days prior to the date 
of application. A 1962 Attorney General's opinion indicates that i f 
the c e r t i f i c a t e i s properly obtained, i t w i l l remain valid as long 
as the application remains v a l i d . See 1962 Op. Atty. Gen. 105,106. 
In other words, the blood test i s sufficient as long as the i n i t i a l 
application i s valid, and conversely, the application cannot be 
rendered void due to a failure to obtain any subsequent blood tests 
in the one^year period following the application. 

It, therefore,, appears that a f i r s t license can be issued 
at any time during the one-year period following the application. 
It should subsequently follow that a second license can be issued, 
unless the failure to solemnize the f i r s t license affects the 
competency of the parties to marry. Chapter 595 does not provide any 
bar to marriage on this basis, and there appears to be no basis upon 
which such a bar should be inferred. The fact that the statutory 
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scheme appears designed to, accommodate parties who f a i l to make a 
timely solemnization also supports the practice of issuing a 
second license pursuant to-^the f i r s t application. The long period 
of validity for an application, in contrast .with the short period 
for solemnization, would be .unnecessary :drf the-'failure to solemn
ize made the application void. . Accordingly^ a second marriage 
license may be issued af ter-a-ffirs.t license has -r.become void for 
failure to solemnize, provided that <rthe -second license i s issued 
within one year of the date: yorl -the «0rig4na-];̂ a'ppi-ication, a val i d 
health c e r t i f i c a t e was obtained within twenty days prior to the 
application date, and the clerk i s otherwise satisfied as to the 
competency of the parties to marry; at the time -fche second license 
i s actually issued. 

The Code authorizes the clerk to collect a $5 fee for 
issuance of a marriage license. § 606.15(28), The Code 1979. It 
is proper for the clerk to collect: the same fee for the second 
license also, as the clerk must perform essentially the same tasks 
in issuing the second license as in issuing the f i r s t . 

Sincere'ly, 

STEVEN G. NORBY V 
' u Assistant Attorney General 

SGN:sh 



COURTS: Probate fees for testamentary trusts. Sections 633.10, 
633.28, 633.31, 633.70, The Code 1979; rule 372, Iowa R.C.P. 
Docketing of a trust created by a w i l l i s subject to a clerk's fee. 
The amount of fee for such docketing and f i l i n g of annual reports 
should be determined by local court rules. (Hyde to Johnson, 

The Honorable Richard D. Johnson CP.A. 
Auditor of State 
State Capitol 
L O C A L 
Dear Mr. Johnson: 

You have requested an opinion from this office concern
ing taxation of costs by county clerks of court applicable to 
testamentary trusts. Your request was prompted by a problem en
countered by law firms when f i l i n g annual reports for testamentary 
trusts. Apparently, a lack of uniformity in the taxing of costs 
and application of f i l i n g fee procedures exists among counties in 

The issue can be resolved by consideration of the 
following questions: 

1) Does the separate docketing requirement for 
a testamentary trust under § 633.28, The 
Code 1979, give rise to a separate f i l i n g 
fee? 

2) If so, i s the f i l i n g fee computed according 
to the provisions of § 633.31, The Code 1979? 
For example, are annual reports submitted to 
the clerk of court subject to the fee pre
scribed in § 633.31(2)(k), The Code 1979? 

3) What is the authority for determining and 
establishing fees on matters presented to 
the clerk of court when no specific statute 
exists? 

State Auditor-, 3.2/12/791 

December 12, 1979 

Iowa. 
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I. 
Section 633.28, The Code 1979, provides: 
When a trust i s created by a w i l l the admin
istration thereof shall be treated as a sep
arate proceeding, with a separate docket 
number, from the date of the order of 
appointment or confirmation of the original 
trustee, unless otherwise ordered by the 
court. When the clerk dockets a trust pro
ceeding under this section, he shall place 
and keep in such f i l e a true copy of the w i l l 
creating such trust. 

At the time § 6 33.28 was enacted in 1963, i t was accom
panied by a Bar Committee Comment indicating the purpose of the 
section was to distinguish trust proceedings from estate proceed
ings, since trusts are usually of much longer duration. 

One interpretation espoused by some clerks of court i s 
that the f i l i n g of a testamentary trust i s merely part of the admin
istration of an estate, and no further charge should be assessed. 
The contrasting view interprets § 633.28 l i t e r a l l y and deems this 
separate f i l i n g of a trust as a new and independent matter and, 
therefore, subject to an additional charge. We find this latter 
analysis persuasive. Section 633.10, The Code 1979, makes a clear 
distinction between settlement of an estate, § 633.10(1), and admin
istration of testamentary trusts, § 633.10(4), when they f a l l under 
the jurisdiction of the d i s t r i c t court s i t t i n g in probate. A 
testamentary trust administration w i l l , in most cases, continue 
beyond the settlement of the estate, and w i l l be an active proceed
ing subject to the jurisdiction of the court in probate u n t i l i t s 
termination; i t should be subject to the taxation of costs independ
ently of the administration of the estate which created i t . 

II. 

In imposing fees for this separate docketing procedure, 
some clerks of court have applied § 633.31, The Code 1979, to the 
administration of a testamentary trust. That section provides a 
schedule of fees for particular services in probate matters performed 
by the clerk, such as f i l i n g transcripts, issuing certifications,, 
entering rules or orders, approving bonds, etc. Section 633.13(2)(k) 
provides for fees based on the value of the personal property and 
real estate of a decedent " . . . for other services performed in 
the settlement of the estate . . . " [Emphasis added]. Thus, 
while clerks may invoke § 633.31(2)(k) when taxing costs for services 
which may be "probate matters", but not otherwise provided for, 
such "other services" must be "performed in the settlement of the 
estate." Having determined that § 633.28 establishes trust admin
istration as a proceeding separate from estate administration, 
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services provided by court clerks in the administration of a testa
mentary trust, including the f i l i n g of annual reports pursuant to 
§ 633.70, The Code 1979, would not f a l l under the graduated probate 
fee provision of § 633.31 (2) (k). 

III. 
There i s no statutory provision specifying the fees for 

docketing of testamentary trusts and f i l i n g of annual reports. 1 

It i s the practice in most d i s t r i c t s that charges not otherwise 
specified by statute be prescribed by local court rules, pursuant 
to rule 372, Iowa R.CP. 

Your request and the specific problem which prompted i t 
sought an opinion which would require uniform fees to be charged. 
It is our opinion, however, that the Code provides only for local 
determination of these matters. The uniformity you seek should be 
addressed to legislative remedy. 

In conclusion, § 633.28, The Code 1979, which requires 
separate docketing of a testamentary trust, gives rise to separate 
fees for services performed by clerks of court in the administration 
of such trusts. Fees for services otherwise not provided for in 
§ 633.31, The Code 1979, such as f i l i n g of annual reports, do not 
f a l l under the schedule of fees provided in § 633.31(2)(k), and 
should be determined by local court rules. 

Very truly yours, 

ALICE J. HYDE 
Assistant Attorney General 

AJH:sh 

Section 606.15, The Code 1979,. provides a schedule of fees for 
clerks of court "except in probate matters." 



BEER AND LIQUOR CONTROL DEPARTMENT: §§ 123.49(2)(c), 537.1301(16), 
537.1301(17), The Code 1979. A liquor control license or r e t a i l 
beer permit holder may establish a bona fide credit card system 
and s e l l liquor or beer on credit pursuant to this system. (Norby 
to Gallagher, Iowa Beer and Liquor Control Department, 12/7/79) 
#79-12-9C^J 

December 7, 1979 

Rolland A. Gallagher, Director 
Iowa Beer and Liquor Control Department 
L O C A L 
Dear Mr. Gallagher: 

You have requested an Attorney General's opinion 
regarding the effect of § 123.49(2)(c), The Code 1979, on 
the practice of the issuance of credit cards by holders of 
liquor control licenses or r e t a i l beer permits. Your request 
was prompted by the suspension in June, 1979, of a liquor 
control license for violation of this provision, and an 
August, 1979 a r t i c l e in the Iowa Wholesale Beer Distributors 
Association Bulletin which suggested that license and permit 
holders may set up their own credit card systems. 

Section 123.49(2), The Code 1979, provides as 
follows: 

No person or club holding a liquor 
control license or r e t a i l beer permit 
under this chapter, nor his agents or 
employees, shall do any of the follow
ing: 

(c) Se l l alcoholic beverages or beer 
to any person on credit, except with a 
bona fide credit card. This provision 
shall not apply to sales by a club to 
i t s members nor to sales by a hotel or 
motel to bona fide registered guests. 



Rolland A. Gallagher, Director 
Iowa Beer and Liquor Control Department Page 2 

Specifically, you have asked the following questions: 
1. What does the term "bona fide credit 

card" in section 123.49 (2) (c) , The 
Code 1979, mean? 

2. What devices qualify as a "bona fide 
credit card"? 

3. Does "bona fide credit card" include 
merely credit cards issued by a commer
c i a l company such as Master Charge? 

4. Are credit cards made and distributed 
by liquor control licensees (the pro
cedures recommended by the August, 
1979 Iowa Wholesale Beer Distributors 
Association Bulletin) "bona fide credit 
cards" as this term i s used in 
§ 123.49 (2) (c)? 

As you are aware, § 123.46 (4) (c), The Code 1962, the 
predecessor to § 123.49(2)(c), was interpreted by the Attorney 
General in 1963. 1964 Op. Atty. Gen. 267. This opinion inter
preted the statute to prohibit liquor license and beer permit 
holders from issuing their own credit cards. As discussed below, 
this opinion must be overruled in that § 123.49 (2) (c) cannot 
properly be interpreted to prohibit license or permit holders from 
issuing their own credit cards. 

The question of what constitutes a "bona fide credit 
card" was unclear at the time of the 1963 opinion in that neither 
"bona fide credit card" nor "credit card" had been defined by the 
Iowa Legislature or the Iowa Supreme Court. See 1964 Op. Atty. Gen. 
267,268. The 1963 opinion relied on a general description of a 
credit .card transaction contained in a federal securities law 
decision to; reach the conclusion that the term "credit card" implies 
a relataonshipriLnvolving a third party guarantor of payment to a 

; merchant.who provides goods or.services on credit to a credit card 
holder;, wrdv -i See: Williamsvv. United States, 192 F.Supp. 97,100 

e.(S«i.&*. CaitiB* &961-)Vv "If" "this •.definition i s accepted, a licensee or 
permittee -eonl'd not institute a credit card system of their own as 

vnc^rtfeitd^aicft^:; guarantor-- wouldcbe-involved.". Only the licensee or 
perm&tteej'&nd'- the customer would be involved. The def inition 
adopted^in it-he:. 196.3 opinion would 5 l i m i t ; credit cards to transactions 
pursuant! to credit cards "issued-, by; commercial companies which 
guarantee payment to the vendor, and exclude any vendor from 
issuing cards directly to customers. 
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The legislature has s t i l l not provided a definition of 
a'"bona fide credit card". However, with passage of the Iowa 
Consumer Credit Code in 1973, a definition of "credit card" has 
been provided, although the Iowa courts have not as yet interpreted 
this definition. "Credit card" i s defined in § 537.1301(17), The 
Code 1979, as follows: 

"Credit card" means a card or device 
issued under an arrangement pursuant 
to which a card issuer gives a card
holder the privilege of purchasing or 
leasing property or purchasing ser
vices, obtaining loans, or otherwise 
obtaining credit from the card 
issuer or other persons. 

This definition encompasses a credit card issued directly 
from the card issuer to the card holder. The presence of a third 
party guarantor i s not a necessary element of a credit card 
arrangement under current Iowa law. Additionally, i t does not 
appear that the § 537.1301(17) definition was considered as a change 
in Iowa law at the time of i t s passage, although i t was in conflict 
with the 1963 opinion. Essentially, the definition of a credit 
card appears to not have been considered prior to 1973, with the 
exception of the 1963 opinion, which stated that a third party 
guarantor i s necessary. However, the rationale of the 1963 opinion 
does not appear to be a sound basis upon which to r e s t r i c t credit 
card arrangements, and i s inconsistent with many long established 
credit card arrangements. Consequently, the limitation of credit 
card arrangements to those arrangements involving a third party 
guarantor appears to have been erroneous. Licensees and per
mittees cannot, therefore, be prohibited from issuing their own 
credit cards on the premise that their cards w i l l not involve a 
third party guarantor. 

Defining the term "bona fide credit card" also requires 
a consideration of what was intended by the inclusion of "bona 
fide" in the statutory language.; The 1963opinion;;..appeal--to con
sider the use of the term bona f ide to be an••rin̂ ak9̂ .t4»nrof; a legis
lative intent to prohibitvlieensees and permittees from issuing 
their own credit cards*" Id. p; 269.-.The prohibit on 
"credit", in contrast, to sales with a bona fide\credit/;pa^.d";-'!.contained 
in § 123 .49 (2) (c) certainly, Indicates an-, intent t©" restrict-'some 
sales. However, only credit sales, are prohibited. The distinction 
between credit sales•. and credit card sales can be. -illustrated .by 
reference, to ch. 537, The Code. 1979.. In § 537.1301 (16) , .credit is 
defined as follows:. 
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"Credit" means the right granted by a 
person extending credit to a person 
to defer payment of debt, to incur debt 
and defer i t s payment, or to purchase 
property or services and defer payment 
therefore. 

In § 537.1301(17), a transaction pursuant to a credit card i s 
defined as follows: 

"Credit card" means a card or device 
issued under an arrangement pursuant 
to which a card issuer gives a card
holder the privilege of purchasing or 
leasing property or purchasing services, 
obtaining loans, or otherwise obtaining 
credit from the card issuer or other 
persons. A transaction i s "pursuant to 
a credit card" i f credit i s obtained 
according to the terms of the arrange
ment by transmitting information con
tained on the card or device orally, in 
writing, by mechanical or automated 
methods, or in any other manner. A 
transaction i s not "pursuant to a credit 
card" i f the card or device i s used 
solely to identify the cardholder and 
credit i s not obtained according to the * 
terms of the arrangement. 

As these sections indicate, sales pursuant to a credit card can 
be distinguished from other sales on credit. This distinction 
appears to provide a logical basis for determining what i s a 
bona fide credit card system. A bona fide credit card sale must 
comply with the description contained in § 537.1301(17), in that 
a prior arrangement would be required and information contained 
on the card actually transmitted in completing the transaction. 

As noted above, the 1963 opinion viewed the legislative 
intent behind § 123.49(2) .(e) to require a prohibition of credit 
cards issued by licensees or permittees. However, i t does not 
appear that the language of this statute can be properly inter
preted to contain such a limitation. Therefore, § 123.49(2) (c) 
does not prohibit liquor license or r e t a i l beer permit holders 
from issuing their own credit cards. It should be noted, however, 
that a license or permit holder who issues a credit card must comply 
with the provisions of the Iowa Consumer Credit Code and provisions 
regarding interest rates. See chapters 535, 537, The Code 1979. 
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As to your inquiry as to what devices qualify as a bona 
fide credit card, the definition contained in § 537.1301(17) i s 
i l l u s t r a t i v e . Any type of card or device should be proper, as 
long as i t is used in the proper manner. The card must be used 
pursuant to a credit arrangement, not merely as identification. 

Sincerely, 

STEVEN G. NORBY 
Assistant Attorney General 

SGN:sh 



STATE OFFICERS AND DEPARTMENTS: Regular Registration Plates for 
Board of Medical Examiner's Investigators--§ 4.1(36); 147.55, 
148.6, 258A.3, 258A.4 and 321.19, The Code 19 79. Investigators 
for the Board of Medical Examiners are e l i g i b l e for regular 
license plates on state vehicles. The issuance of such plates 
is discretionary. (Blumberg to Saf, Executive Director, Iowa 
Board of Medical Examiners, 12/5/79) #79-12-6 CU) 

Mr. Ron V. Saf December 5, 1979 
Executive Director 
Iowa State Board of Medical Examiners 
LOCAL 
Dear Mr. Saf: 

We have your opinion request regarding § 321.19, The 
Code 1979. You have an investigator who follows up on complaints 
against physicians and surgeons licensed by your board. In 
some of these investigations he goes "under cover" to gather 
evidence, sometimes by making a "buy" of controlled substance 
from the practitioner. You wish to know whether the investi
gator, who i s not a peace officer, i s e l i g i b l e for "dummy" 
plates on an unmarked state vehicle as an aid to his investi
gations. You also ask what the discretion of the Department of 
Transportation is to allow the use of such plates. 

Section 321.19(1) provides, inpertinent part: 
A l l vehicles owned by the transaction 

of o f f i c i a l business by the represen
tatives of foreign powers or by officers, 
boards, or departments of the government 
of the United States, and by the state 
of Iowa, . . . are hereby exempted 
from the payment of the fees in this 
chapter prescribed. . . . The depart
ment shall furnish, on application, 
free of charge, distinguishing plates 
for vehicles thus exempted, which plates 
except plates on Iowa highway safety 
patrol vehicles shall bear the word 
" o f f i c i a l , " and the department shall keep 
a separate record. Registration plates 
issued for Iowa highway safety patrol 
vehicles, except unmarked patrol vehicles, 
shall bear two red stars on a yellow back
ground, one before and one following 
the registration number on the plate 
which registration number shall be the 
officer's badge number. . . . Provided 
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tha t the d i r e c t o r of general 
s e r v i c e s or the d i r e c t o r of "trans
p o r t a t i o n may order the issuance 
of r e g u l a r r e g i s t r a t i o n p l a t e s , f o r 
any exempted v e h i c l e , used by peace 
o f f i c e r s i n the enforcement of the 
law and persons e n f o r c i n g chapter 204 
and other laws r e l a t i n g to c o n t r o l l e d 
substances. 
[Emphasis added] 

Of importance here i s the above u n d e r l i n e d p o r t i o n of t h a t sec
t i o n . I t p r o v i d e s , i n substance, t h a t others i n a d d i t i o n to 
peace o f f i c e r s are e l i g i b l e f o r the r e g u l a r (dummy) p l a t e s . 
Those others encompasses persons e n f o r c i n g Chapter 204, The Code 
1979, and other laws r e l a t i n g to c o n t r o l l e d substances. 

Chapters 148 and 150A, The Code 1979, not only provide 
f o r the l i c e n s i n g of p h y s i c i a n s and surgeons by your board, but 
a l s o the d i s c i p l i n e of those l i c e n s e e s . S e c t i o n 148.6 sets f o r t h 
the grounds f o r l i c e n s e e d i s c i p l i n e . They i n c l u d e : 

a. Knowingly making mi s l e a d 
i n g , d e ceptive, untrue or fraudu
l e n t r e p r e s e n t a t i o n i n the p r a c t i c e 
o f h i s p r o f e s s i o n . 

b. Being c o n v i c t e d o f a f e l o n y 
i n the courts of t h i s s t a t e o r another 
s t a t e , t e r r i t o r y , or country. . . . 

c. V i o l a t i n g a s t a t u t e or 
law of t h i s s t a t e , another s t a t e , 
or the United S t a t e s , without 
regard to i t s d e s i g n a t i o n as 
e i t h e r f e l o n y or misdemeanor, 
which s t a t u t e o r law r e l a t e s to 
the p r a c t i c e of medicine. 

a. K n o w l i n g l y ' a i d i n g , a s s i s t 
i n g , p r o c u r i n g , .of ".advising a per
son to u n l a w f u l l y p r a c t i c e medicine 
and s u r g e r y , o s t e o p a t h i c medicine 

1, and. surgery. or ..osteopathy. 
, ' '.'/r g. Being g u i l t y o f a w i l l f u l 

'or repeated departure from, or 
the f a i l u r e to conform-to, the 
minimal.standard of acceptable and -
p r e v a i l i n g p r a c t i c e . o f medicine, 
and surgery, osteopathic, medicine, 
and surgery or. ostebpatthy In wh^ch^!. 
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proceeding a c t u a l i n j u r y to a 
p a t i e n t need not be e s t a b l i s h e d ; 
or the committing by a p h y s i c i a n 
o f an act c o n t r a r y to honesty, 
j u s t i c e , or good morals, whether 
the same i s committed i n the course 
of h i s p r a c t i c e or otherwise, and 
whether committed w i t h i n or without 
t h i s s t a t e . 

h. I n a b i l i t y to p r a c t i c e 
medicine and surgery, o s t e o p a t h i c 
medicine and surgery or osteopathy 
by reason of i l l n e s s , drunkenness, 
excessive use o f drugs, n a r c o t i c s , 
chemicals, or other type of m a t e r i a l 
or as a r e s u l t of a mental or 
p h y s i c a l c o n d i t i o n . 

S e c t i o n 147.55 a l s o provides grounds f o r l i c e n s e e d i s c i p l i n e , i n 
c l u d i n g : 

2. P r o f e s s i o n a l incompetency. 
3. Knowingly making m i s l e a d i n g , decep

t i v e , untrue or f r a u d u l e n t represen
t a t i o n s i n the p r a c t i c e of a p r o f e s s i o n 
or engaging i n u n e t h i c a l conduct or 
p r a c t i c e harmful or d e t r i m e n t a l t o 
the p u b l i c . Proof of a c t u a l i n j u r y 
need not be e s t a b l i s h e d . 

4. H a b i t u a l i n t o x i c a t i o n or 
a d d i c t i o n o f the use o f drugs. 

5. C o n v i c t i o n of a f e l o n y 
r e l a t e d to the p r o f e s s i o n or occu
p a t i o n of the l i c e n s e e or the con
v i c t i o n of any f e l o n y t h a t would 
a f f e c t h i s or her a b i l i t y to p r a c t i c e 
w i t h i n a p r o f e s s i o n . A copy of 
the r e c o r d of c o n v i c t i o n or p l e a 
o f g u i l t y s h a l l be c o n c l u s i v e evidence. 
; 7. Use o f u n t r u t h f u l or improba

b l e statements i n advertisements. 
8. W i l l f u l or repeated v i o l a t i o n s 

of the p r o v i s i o n s of t h i s Act. 
See a l s o , §§ 258A.3(2)(b)-and 258A.4(f). " 

Any of the above enumerated grounds may have something to 
do w i t h c o n t r o l l e d substances. The board has, i n the past, i n 
voked l i c e n s e • d i s c i p l i n e f o r v i o l a t i o n s of Chapters 204, 155 
and the f e d e r a l laws and r e g u l a t i o n s r e g a r d i n g c o n t r o l l e d 
substances. The acts i n v o l v e d i n c l u d e d s a l e of c o n t r o l l e d 
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substances on the street, the misuse of prescriptions for con
t r o l l e d substances, faulty and fraudulent record keeping of 
controlled substances and the l i k e . 

Pursuant to § 258A.3(2)(b), the board can revoke, suspend 
or otherwise limit certain privileges of physicians and surgeons, 
including the federal and state controlled substance registra
tions. Although investigations by the federal and state author
i t i e s given the direct responsibility of enforcing the controlled 
substance and pharmacy laws result in license discipline by 
the board, investigations by the board often lead to investiga
tions or actions by those federal and state authorities. The 
board, ultimately then, does enforce laws relating to controlled 
substances. 

We understand that the request is made because the investiga
tor, as a means of obtaining evidence, needs to do some undercover 
work with reference to purchases of controlled substances from 
licensees on whom complaints have been made. Although such 
undercover work i s normally done by federal and state drug 
enforcement authorities, such investigators are not always 
available or willing to assist. The responsibility of the board 
and the State is to the public to the end that such investigations 
should be made. However, i t might pose a problem for an i n d i v i 
dual driving a state car with the state emblems and state license 
plates to be able to do such undercover work. 

No matter how important or necessary the need for the special 
plates, i t is s t i l l discretionary with the director of general 
services and the director of transportation whether such plates 
w i l l be issued. As indicated in § 321.19, they "may order the 
issuance of regular registration plates. . . . " As provided 
in § 4.1(36), "may" confers a power, not a duty or requirement. 

Accordingly, we are of the opinion that investigators for the 
Board of Medical Examiners f i t within § 321.19 regarding the 
issuance of regular license plates. However, such issuance is 
discretionary with the directors of general services and trans
portation. Two previous opinions on § 321.19, 1968 Op. Att'y 
Gen, 547, and 1972 Op. Att'y Gen. 92, were written before signi
ficant and applicable changes were made in the section, and 
therefore are inapplicable. 

Vert truly yours, 

LARRY M. BLUMBERG 
Assistant Attorney General 

LMB/cc 



FINANCIAL INSTITUTIONS: T i t l e insurance purchases by lending 
institution. Sections 515.48 (10) , 524.905 (5) (f), 534.2 (1), The 
Code 1979. It is not unlawful for lending institutions to 
purchase t i t l e insurance out of the state of Iowa on property 
located within the state. This t i t l e insurance does not satisfy 
Iowa law requirements for proof of f i r s t or prior lien status of 
mortgages held by Iowa lending institutions. (Hyde to Pringle, 
Supervisor, Savings and Loan Associations, State Auditor's office, 
12/5/79) #79-12-5 0?) 

December 5, 1979 

John A. Pringle, Supervisor 
Savings and Loan Associations 
State Auditor's Office 
L O C A L 
Dear Mr. Pringle: 

You have requested an opinion of this office as to 
whether in-state lending institutions may purchase t i t l e insur
ance from out-of-state companies. Specifically, you were con
cerned because of federal loan requirements of t i t l e insurance 
evidencing f i r s t lien status of a mortgage. 

Your request notes the Iowa Supreme Court's decision 
in Chicago T i t l e Insurance Co. v. Huff, 256 N.W.2d 17 (Iowa 1977), 
upholding the constitutionality of § 515.48(10), The Code 1973. 
In Chicago T i t l e , the court determined that, under a due process 
analysis, the state could r e s t r i c t this particular type of insur
ance because of a definite and reasonable relationship to l e g i t i 
mate state goals. 256 N.W.2d at 27. Chicago T i t l e and the statute 
i t upheld speak only to "business in this state", and do not 
address restrictions on out-of-state purchases by or for Iowa 
citizens. The court did, however, affirm the lower court's opinion 
which stated: "The Iowa statute does not prohibit Iowa citizens 
from going outside of the State of Iowa to purchase t i t l e insurance 
. . . A statute prohibiting the citizens of the state from pro
curing such insurance outside the state . . . would be unconstitu
tional." Id., Appendix at 43. 

If a lending institution, a savings and loan association 
in particular, i s deemed a citizen,, i t may be afforded the right 
to procure out-of-state t i t l e insurance. Section 534.2(1), The 
Code 1979, defines a savings and loan association as a "corporation". 
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The requirements of organization and c e r t i f i c a t i o n that must be 
met are akin to other profit-motivated, incorporated entities in 
Iowa. While i t i s widely held that a corporation i s a c i t i z e n of 
the state of i t s incorporation for jurisdiction purposes, see 
18 C.J.S. Corporations, § 8, i t does not necessarily follow that a 
corporation's "citizenship" extends into areas of substantive law. 
A corporation i s not a "citizen" within the meaning of the priv
ileges and immunities clause, but i t has been held to be a "person" 
within the meaning of the equal protection and due process clauses 
of the Fourteenth Amendment. Fulton Market Cold Storage v. Culler-
ton, 582 F.2d 1071,1079 (7th C i r . 1977); see Connecticut General 
L i f e Ins. Co. v. Johnson, 303 U.S. 77, 58 S.Ct. 436, 82 L.Ed. 673 
(1938); Allqeyer v. Louisiana, 165 U.S. 578, S.Ct. 427, 41 L.Ed. 
832 (1897) . 

Therefore, since prohibiting this type of insurance would 
violate due process, and since corporations have standing in assert
ing due process guarantees, i t i s our opinion that a savings and 
loan association, c e r t i f i e d in Iowa, may obtain t i t l e insurance out
side of Iowa on property located in Iowa. We caution, however, 
that the need to comply with Iowa methods of t i t l e abstracting i s 
not abrogated by t i t l e insurance, i.e., the use of t i t l e insurance 
to satisfy certain statutory requirements i s insufficient. 

Iowa banking laws require an attorney's written opinion 
to prove that a mortgage i s a f i r s t lien on real property. Section 
524.905(5)(f), The Code 1979. In a previous opinion from this 
o f f i c e , § 524.905(5) (f) was construed to apply only to loans secured 
by land located within the state of Iowa. The use of t i t l e insurance 
for proof purposes in adjoining states may be preferred by those 
states and, therefore, permitted for out-of-state property. 1976 
Op. Atty. Gen. 299. 

Similarly, a 1954 opinion dealing with savings and loan 
associations stated that t i t l e insurance cannot be accepted by a 
state auditor's examiner in l i e u of an attorney's opinion to prove 
a f i r s t and prior l i e n . 1954 Op. Atty. Gen. 14 9. This, opinion 
construed an amendment to the Code which for the f i r s t , time speci
f i c a l l y excluded t i t l e insurance as a proper subject for insurance. 
1947 Session, 52nd G.A., ch. 258, § 5. 

In Chicago T i t l e , the Iowa Supreme Court upheld.the con
st i t u t i o n a l i t y of the prohibition against t i t l e insurance-within 
the state because of the necessity to protect citizens from need
less consumer costs and possible invidious industry practices. 
256 N.W.2d at 26-27. The procedures offered by Iowa Land.Title 
Standards and required by Iowa laws provide adequate, safety in 
t i t l e conveyances of Iowa land. However, these measures may be 
inadequate for or unfamiliar to another government. If another ( 
state or the federal government requires t i t l e insurance.for lending v 

purposes from a citizen of Iowa, that citizen cannot.be precluded 
from obtaining i t . 

http://cannot.be
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In conclusion, i t i s not unlawful for lending i n s t i t u 
tions to purchase t i t l e insurance out of the state of Iowa on 
property'located within Iowa, but such t i t l e insurance does not 
satisfy Iowa law requirements for proof of f i r s t or prior li e n 
status of mortgages held by Iowa lending institutions. 

Very truly yours, 

ALICE J. HYDE 
Assistant Attorney General 

AJH:sh 



COUNTIES AND COUNTY OFFICERS: Appointment of Deputy Sheriffs --
§§ 4.7, 341.1, 341A.7, 341A.8 and 341A.13, The Code 1979. 
Appointment of deputy sheriffs, excluding the top deputies l i s t e d 
in § 341A.7, does not require the approval of the board of super
visors. (Blumberg to Davis, Scott County Attorney, 12/5/79) 
#79-12-4 CP) 

Mr. William E. Davis December 5, 1979 
Scott County Attorney 
416 West 4th Street 
Davenport, Iowa 52801 

Dear Mr. Davis: 

We have your opinion request of August 21, 1979, regarding 
the appointment of deputy sheriffs. Your question i s whether the 
Board of Supervisors, pursuant to Chapter 341, The Code 1979, 
must give their approval. 
Section 341.1 provides: 

Each county auditor, treasurer, 
recorder, sheriff, county attorney, 
clerk of the d i s t r i c t court, may, 
with the approval of the board of 
supervisors, appoint one or more 
deputies or assistants, respectfully, 
not holding a county office, for 
whose acts he shall be responsible. 
The number of deputies . . . for 
each office shall be determined by 
the board of supervisors, and such 
number together with the approval 
of each appointment shall be by 
resolution made of record in the 
proceedings of such board. 

There have been several opinions by this office interpreting this 
section over the years. In 1930 Op. Att'y Gen. 379 i t was held 
that the section gave the supervisors the authority to authorize 
the number of deputies or assistants a county officer could employ, 
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and also the privilege to approve or disapprove the appointment. 
We held in 1932 Op. Att'y Gen. 1 that this section meant the 
supervisors could not disapprove an appointment because of the 
respective opinions of i t s members as to the qualifications of 
an appointee. In an opinion of January 13, 1933, 1934 Op. Att'y 
Gen. 65, we held that the supervisors had authority to approve 
the number and to dictate the number which may be appointed. 
We further held in 1936 Op. Att'y Gen. 149, 150, the supervisors 
could not defeat the legislative intent by refusing to approve 
any and a l l appointments. Although the supervisors should not 
approve the appointment of a dishonest or poorly qualified person, 
i t should recognize and approve any reasonable and proper appoint
ment. 

In a let t e r opinion of August 16, 1961, we stated that other 
than fixing the number of employees, the powers;Q'fi'dbhe supervisors 
was restricted to the approval of the appointment.^:£iAfter discus
sion of what this "approval" consisted, citing: ter -several authori
ties, we held that the supervisors possessed no.-.original power of 
employing such deputies and assistants. Thereafter^in 1962 Op. 
Att'y Gen. 116, we were confronted with the question:whether the 
appointment of b a i l i f f s by the sheriff required approval of the 
supervisors. After a lengthy discussion of the statutory language 
and interpretations regarding the employment of b a i l i f f s , we stated , 
that such appointments need not be approved by the; supervisors. 
Finally, in 1972 Op. Att'y Gen. 605, we were faceu?-with a similar 
question regarding special deputy sheriffs. We there-stated that 
§341.1 applied only to regular deputies, and t h a t i i t e appeared the 
legislature intended to grant the supervisors a check on the number 
of deputies so that-the county officers could not: saddle the counties 
with unreasonable salary costs. 

Smith v. Newell, 254 Iowa 496, 117 N.W.2d 883, (1962), concerns 
the appointment of~T>ailiffs in relation to §341.1. The Court held 
that the* '^^opij^eq^of >;t)^ p.^li.ffs by the sheriff, .pursuant to 

... §337. 7 ^ a s ^ Since .there was. net mention in that 
s t-a tute #f-' '£pp±dva£:*$y:;:_ t$xU>, iupervisor&,: the: -supervisors;' refusal 
to appro^- legal: effect.;'a'-Invsa' concurring 
opinion, Mr. Justice SnelEvstated that §341.1 ̂ apneaxs to apply to 
original appointmerits. the supervisors could not act a r b i t r a r i l y 
or capriciously,r but; i t co.uld establish standards, and within 
those standards vetO; appointments. 

Chapter,..^AlVA; was included i n the Code by 1973 Session, 65th 
G.A.^.ch;. .227;.'" - Section '341A. 13 provides: 

( 
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~c s Whenever a position in the c l a s s i -
a; fled, service i s to be f i l l e d , the 

:.i-s:t. • sheriff shall notify the commission 
r J: : of that fact, and the commission shall 

certify the names and addresses of the 
: ; ten candidates standing highest on the 

y e l i g i b i l i t y l i s t for the class or grade 
for the position to be f i l l e d . The 

o • i - s h e r i f f shall appoint one of the ten 
i: •; <?.-•: .persons so certified^ and the appoint -
..r~.u-, ment shall be deemed permanent. (Emphasis 

../added). 
This section i s special whereas § 341.1. i s general. That i s , 
§ 341.1 applies to a l l elective officers' appointments while 
§ 341A.13 applies only to sheriffs and their deputies. There
fore, pursuant .to-§ 4.7, The Code, § 341A.13 controls. This 
i s true of both original appointments and promotions. The pur
pose of civil"; service i s to* provide a uniform system of selection 
and to insure: that those who are selected are qualified. Section 
341A.8 specifically provides that a l l appointments and promotions 
shall be based solely on merit, efficiency and fitness as deter
mined by examination. See also 1979 Op Att'y Gen. No. 79-5-7. 

The fact that the person in charge of the department for 
purposes of-Chapter 341A, the sheriff, makes the appointments 
i s consistent-with the method of selection found in the c i v i l 
service statutes for the police and f i r e departments. See, 
§ 400.15. However, pursuant to § 341.1, approval of the board 
of supervisors' relative to the number i s s t i l l necessary. In 
addition, § 341A.7 provides that chief or top deputies are not 
covered by c i v i l service. Therefore, the selection of those persons ar 
subject to approval of the board of supervisors,- — 

Accordingly, we are of the opinion that- appointments and 
promotions? no fivdeputy "sheriffs,, excluding the. tap odepat-^es l i s t e d in 
§ 341A. 7,; are.- the• responsibility: of' t h E ^ h e r ^ f f ;T^;;:bo^r<liof , 
. supervisors; only: has approval of ther#Si&^ -
those, top deputies excluded from Chapter 34lA>r ' : -

'truly, yours',-';.:;;;;;\;.. • >: 

- , f t . , 
.- • ; - ; - , Larry M'. Blumherg :. 

IMB.jkt ;.-;}' Assistant- Attorney 'General 



COUNTY AND COUNTY OFFICERS: County Attorney; County P u b l i c 
H o s p i t a l Board of Trustees. § 336.2(2), (6), and (7), 
347.13, 347. 14 (10) , The Code 1979. Chapter 336 , The Code 1979, 
which enumerates the d u t i e s the. county attorney must render 
to county o f f i c e r s , covers s e r v i c e s to be performed f o r the 
county p u b l i c h o s p i t a l board of t r u s t e e s . The board of t r u s t e e s 
may employ independent l e g a l counsel i n the e x e r c i s e of t h e i r 
general grant of power to adm i n i s t e r and manage the h o s p i t a l . 
(Bennett to G l a s e r , Delaware County Attorney, 12/4/79) #79-12-3CO 

December 4, 1979 

Mr. Robert J . G l a s e r 
Delaware County Attorney 
Court House 
Manchester, Iowa 52057 
Dear Mr. Glase r : 

This o f f i c e i s i n r e c e i p t of your request f o r an o p i n i o n 
concerning the d u t i e s of the county attorney i n h i s or her r e 
p r e s e n t a t i o n of the county h o s p i t a l board of t r u s t e e s . S p e c i 
f i c a l l y , you ask f o r a c l a r i f i c a t i o n of the county a t t o r n e y s ' 
d u t i e s to a h o s p i t a l e s t a b l i s h e d under chapter 347, The Code 
1979, and whether the general grant of power under § 347.14(10), 
The Code 1979, to the h o s p i t a l board of t r u s t e e s empowers them 
to h i r e independent l e g a l counsel? 

The d u t i e s of a county attorney are s t a t u t o r y and as enu
merated i n § 336.2, The Code 1979, i n c l u d e : 

336.2 D u t i e s . I t s h a l l be the duty of the 
county, attorney t o : . . . 
2. Appear f o r the s t a t e and county i n a l l 
cases and proceedings i n the c o u r t s of h i s 
county to which the s t a t e or county i s a 
p a r t y , except cases brought on change of 
venue from another county, and t o appear i n 
the a p p e l l a t e c o u r t s i n a l l cases i n which 
the county i s a p a r t y , and a l s o i n a l l cases 
t r a n s f e r r e d on change of venue to another 
county, i n which h i s county or the s t a t e i s 
a p a r t y . . . . 
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6. Commence, prosecute, and defend a l l 
actions and proceedings in which, any county- r.-
offi c e r , in his o f f i c i a l capacity, or the"'-'.-
county, i s interested,. or/a,-party. •- b'~,=>Y~ 
7. Give advice or his opinion in writing,.; ,ir. 
without compensation, to the board-of;supers ., -~ 
visors and other.county officers and to school . 
and township officers, when requested so-to~ - 1 
do by such, board or o f f i c e r , upon a l l matters- c 

in which the state, county, school,j or-town-"*'/ 
ship i s interested, or relating to "the duty 
of the board or offi c e r in which the state, 
county, school, or township may have an interest; 

' but he shall not appear before the -board r:o5'Super
visors "upon any hearing ih~whichthe state\'or~ 
county i s not interested. ~-svct. 

These are statutory, duties which the ; ̂ uh^y-'a't%-Or&ey i s 
obligated to perform for* county o f f i c i a l s . See •§-•-4V3=6-'(a-) , The 
Code 1979. Becausia the members of the1 county1 'hbspita3P'?board of 
trustees are elected by the voters of "the counter -they^ are con
sidered to be county o f f i c i a l s . See § 39.21(2), The Code 1979. 
It follows that the county attorney must bring or defend a l l 
actions to which-the county hospital i s a p a r t y a n d represent 
the board of trustees in any lawsuits riesultiiig--firoms:-actions 
the trustees ta"ke in their o f f i c i a l ^ capacityv "Tne ^jfounty attor
ney i s obliged to advise the board of" trustees :aha> give them 
his or her written opinion -when "so requested r'egar-diwg iany matter 
in which the county hospital i s interested or which <relates to 
the duties of the trustees. .... ... : 

Your second question concerns the power of the board of 
trustees of a hospital established under Ch. 347, The Code 1979, 
to hire independent legal counsel. The county hospital board of 
trustees-is vested with broad authority, with comprehensive 
mandatory .powers and duties. Section 347.13, The Code 1979. 
2n^&cH|i^Kon&- 4^.*&aajfd. .o.£ trustees possesses a variety of optional 
powers and duties as provided, in § 347.14, The Code 1979, i n 
cluding the power̂ tQ̂ ,̂;,.. • 

„•"• W ; - ' . ' r - ' 

Do a l l things necessary for the management, 
control and government of said hospital and 
exercise a l l the rights and duties pertaining 
to hospital trustees generally, unless such 
rights of hospital trustees generally are 
specifically denied by this chapter, or unless 
such duties are expressly charged by this 
chapter. 

Section 347.14(10), The Code 1979. 
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The power granted by the-language of § 347.14(10) to the board 
of t r u s t e e s of a county h o s p i t a l o p e r a t i n g under ch. 347 i s s i m i l a r 
to t h a t e x e r c i s e d by counties pursuant to the c o n s t i t u t i o n a l grant of 
home r u l e . Iowa Const, a r t . I l l , § 3 9A. The broad grant of power 
i s r e s t r i c t e d only rwhen " s p e c i f i c a l l y denied" by another s e c t i o n 
of ch. 347. N o t h i n g ' i n that chapter, however, appears to c o n t a i n 
any p r o v i s i o n " w h i c h f o r b i d s the board of t r u s t e e s t o r e t a i n counsel 
other than the county attorney. F u r t h e r , § 347.14(10), The Code 1979, 
e x p l i c i t l y a u t h o r i z e s the board of t r u s t e e s to h i r e counsel f o r 
necessary l e g a l proceedings i n connection w i t h the c o l l e c t i o n of 
accounts. - "J - " -\ 

I f the employment of independent, l e g a l counsel would a s s i s t the 
t r u s t e e s i n c a r r y i n g out t h e i r s t a t u t o r y d u t i e s t o manage, 
c o n t r o l , and govern the hospital-, then h i r i n g an attorney would be 
a proper e x e r c i s e of t h e i r powers. The county h o s p i t a l board of 
t r u s t e e s may employ-independent l e g a l c o u n s e l , so long as the d u t i e s 
assigned or delegated t o such o u t s i d e counsel do not have the e f f e c t 
of e n t i r e l y usurping-, the powers and d u t i e s c o n f e r r e d and imposed 
on the county a t t o r n e y by s t a t u t e . See .1920 Op. A t t y . Gen. 619. 

In c o n c l u s i o n , ch. 336 , The Code' 1979, which enumerates the 
d u t i e s the county .attorney must render to county o f f i c e r s , covers 
the s e r v i c e s t o ̂ be performed f o r the county p u b l i c h o s p i t a l board 
of t r u s t e e s . The board of t r u s t e e s may employ independent l e g a l 
counsel i n the»exercise of. t h e i r g e n e r a l grant of power to a d m i n i s t e r 
and manage the h o s p i t a l . 

Very t r u l y yours, 

Barbara-Bennett ' 
A s s i s t a n t A t t o rney General 

BB:AJH:nay 
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