
STATE OFFICERS AND DEPARTMENTS: I n su rance ; S e c u r i t i e s . §§ 
5 0 2 . 3 ( 4 ) , 5 0 2 . 3 ( 6 ) , 502.4, 502.5 and 5 0 2 . 1 1 , 1962 Code o f 
Iowa. An I s s ue r whose o n l y f u n c t i o n i s i s s u i n g s t o c k wh i ch 
i s an exempt s e c u r i t y under § 502.4 i s not a " d e a l e r " w i t h i n 
the meaning o f § 502 .11 . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

December 30, 1965 

Mr. W i l l i a m E. Timmons 
Commiss ioner o f In surance 
In su rance Department o f Iowa 
S t a t e O f f i c e B u i l d i n g 
LOCAL 

Dea r M r. T i mmons: 

On December 7 you s u b m i t t e d the f o l l o w i n g q u e s t i o n s : 

" ( 1 ) I f s e c u r i t i e s exempt f rom r e g i s t r a t i o n by 
v i r t u e o f S e c t i o n 502.4 a r e o f f e r e d and s o l d by 
agent r e p r e s e n t a t i v e s o f the i s s u e r , must the 
i s s u e r o f such exempt s e c u r i t i e s be r e g i s t e r e d as 
a d e a l e r and must the agent r e p r e s e n t a t i v e s be 
r e g i s t e r e d as sa lesmen? 

" ( 2 ) I f s e c u r i t i e s exempt from r e g i s t r a t i o n by 
v i r t ue r o f S e c t i o n 502.4 o f the Code a re o f f e r e d 
and s o l d by the i s s u e r w i t h o u t a p p o i n t e d a g e n t s , 
must such i s s u e r q u a l i f y as a d e a l e r p r i o r to 
making an o f f e r o f such exempt s e c u r i t i e s ? " 

In a d d i t i o n , your l e t t e r s e t ou t the f o l l o w i n g p a r a g r a p h s : 

"The o n l y l e g a l i n t e r p r e t a t i o n o f t he se concep t s 
known t o t h i s depar tment i s to be found a t page 
84, O p i n i o n s o f the A t t o r n e y G e n e r a l , 1932. Th i s 
o p i n i o n , wh i ch was a c t u a l l y handed down in 1931, 
appear s to have been reasoned from a f a c t u a l s i t u 
a t i o n wh i ch e n v i s i o n e d u s i n g h i r e d agent s to d i s 
t r i b u t e s e c u r i t i e s , a s i t u a t i o n wh i ch wou ld f a l l 
w i t h i n q u e s t i o n 1 o f our o p i n i o n r e q u e s t . 

"From an a d m i n i s t r a t i v e s t a n d p o i n t , the depar tment 
f e e l s t h a t r e q u i r i n g the r e g i s t r a t i o n o f i s s u e r s 
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o f exempt s e c u r i t i e s , e i t h e r as a d e a l e r o r i s s u e r -
d e a l e r , i s not f e a s i b l e or c o n s i s t e n t w i t h the Iowa 
S e c u r i t i e s Law. Th i s i s p a r t i c u l a r l y t r u e in d i s 
t r i b u t i o n s wh i ch do not i n v o l v e a p p o i n t e d a g e n t s . 
(See q u e s t i o n 2 o f our o p i n i o n r e q u e s t ) 

"The c o n t i n u e d e x i s t e n c e o f the 1931 A t t o r n e y Gen
e r a l ' s O p i n i o n in i t s p r e s e n t broad form p r e s e n t s 
the depar tment w i t h a number o f p r a c t i c a l prob lems 
many o f w h i c h i n v o l v e non-agent c a s e s . The c i t a 
t i o n o f a few examples may be h e l p f u l . 

"Examp1e 1. XYZ Church w i s he s to s e l l bonds e x 
c l u s i v e l y to the members o f the c o n g r e g a t i o n i n 
o r d e r t o f i n a n c e a new a d d i t i o n . Under the 1931 
o p i n i o n XYZ Church wou ld have to r e g i s t e r as a 
s e c u r i t i e s d e a l e r even though the bonds a r e 
exempt from r e g i s t r a t i o n and w i l l not be s o l d 
th rough a p p o i n t e d a g e n t s . 

"Example 2. X M a n u f a c t u r i n g Company, whose s e c u r 
i t i e s a r e l i s t e d on the New Yo rk S t ock Exchange 
(exempt s e c u r i t i e s ) , f o r i n c e n t i v e purposes w i s he s 
to s e l l a few sha res o f s t o c k to i t s w h o l e s a l e 
r e p r e s e n t a t i v e s in Iowa. The 1931 Op i n i on wou ld 
r e q u i r e d e a l e r r e g i s t r a t i o n o f X M a n u f a c t u r i n g 
Company, even though the o n l y o f f e r o f s a l e i s by 
m a i l w i t h no a p p o i n t e d agen t s r e p r e s e n t i n g the 
i s s u e r in Iowa. 

"Example 3. Y Lodge w i she s to pay o f f i t s r e a l 
e s t a t e mortgage by s e l l i n g l ong term un secu red 
notes (exempt s e c u r i t i e s ) e x c l u s i v e l y to i t s 
members. A p p l y i n g the 1931 O p i n i o n , Y Lodge wou ld 
be r e q u i r e d to r e g i s t e r as a d e a l e r even though 
the lodge does not employ agent s to o f f e r the 
n o t e s . 

" I t s h o u l d be noted t h a t d e a l e r r e g i s t r a t i o n i s 
r a t h e r burdensome, p a r t i c u l a r l y f o r those who a re 
not a c t u a l l y in the s e c u r i t i e s b u s i n e s s . For i n 
s t a n c e , the Code and d e p a r t m e n t a l p o l i c y r e q u i r e s t h a t 
a l l such a p p l i c a n t s f i l e a bond, submit a u d i t e d 
f i n a n c i a l s t a t e m e n t s , pay an annua l r e g i s t r a t i o n 
fee o f $50.00 and, in c e r t a i n c a s e s , submit to 
q u a l i f i c a t i o n e x a m i n a t i o n s . " 
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The b a s i c p rob lem w h i c h your q u e s t i o n s p r e s e n t i s a d e t e r m i n a t i o n 
o f the meaning o f the language in the f i r s t and l a s t pa rag raph s o f 
S e c t i o n 502 .11 , 1962 Code o f Iowa. They read as f o l l o w s : 

" R e g i s t r a t i o n o f d e a l e r s and s a l e smen . No d e a l e r 
o r sa lesman s h a l l engage in b u s i n e s s in t h i s s t a t e as 
such d e a l e r o r sa lesman o r s e l l any s e c u r i t i e s i n 
c l u d i n g s e c u r i t i e s exempted in s e c t i o n 502.4, e x c e p t 
in t r a n s a c t i o n s exempt under s e c t i o n 502 .5 , u n l e s s 
he has been r e g i s t e r e d as a d e a l e r o r sa lesman in 
the o f f i c e o f the commi s s i one r o f i n s u r a n c e pu r s uan t 
to the p r o v i s i o n s o f t h i s s e c t i o n . 

•k -k -Jc 

"Any i s s u e r o r owner o f a s e c u r i t y r e q u i r e d to be 
r e g i s t e r e d under the p r o v i s i o n s o f t h i s c h a p t e r , s e l 
l i n g such s e c u r i t i e s e x c e p t i n exempt t r a n s a c t i o n s as 
d e f i n e d in s e c t i o n 502 -5 , s h a l l be deemed a d e a l e r 
w i t h i n the meaning o f t h i s s e c t i o n and r e q u i r e d to 
comply w i t h a l l the p r o v i s i o n s h e r e o f , but such 
i s s u e r o r owner s h a l l be r e q u i r e d to pay o n l y one 
fee w h i c h s h a l l be e i t h e r the fee f o r r e g i s t r a t i o n 
o f the s e c u r i t y o r f o r d e a l e r ' s r e g i s t r a t i o n , w h i c h 
e ve r i s the g r e a t e r , and the i s s u e r s h a l l not be 
r e q u i r e d to f u r n i s h the bond h e r e i n p r e s c r i b e d . " 

The l a s t pa r ag r aph o f S e c t i o n 502.11 was f o r m u l a t e d by Chap te r 10, 
S e c t i o n 11, o f the A c t s o f the 43 rd Genera l Assembly in 1929- A t 
t h a t t ime t h i s pa rag raph read as f o l l o w s b e f o r e subsequent amend
ments : 

"Any i s s u e r o f a s e c u r i t y r e q u i r e d to be r e g i s t e r e d 
under the p r o v i s i o n s o f t h i s a c t , s e l l i n g such s e c u r 
i t i e s e x c e p t in exempt t r a n s a c t i o n s as d e f i n e d in 
s e c t i o n 5 h e r e o f , s h a l l be deemed a d e a l e r w i t h i n the 
meaning o f t h i s s e c t i o n and r e q u i r e d to comply w i t h 
a l l the p r o v i s i o n s h e r e o f , but such i s s u e r s h a l l be 
r e q u i r e d to pay o n l y one f ee w h i c h s h a l l be e i t h e r 
the f ee f o r r e g i s t r a t i o n o f the s e c u r i t y o r f o r 
d e a l e r ' s r e g i s t r a t i o n , w h i c h e v e r i s the g r e a t e r , and 
s h a l l not be r e q u i r e d to f u r n i s h the bond h e r e i n 
p r e s c r i b e d . " 

The p l a i n meaning o f the s t a t u t e , o f c o u r s e , i s the b a s i c c o n s i d e r 
a t i o n in s t a t u t o r y i n t e r p r e t a t i o n . In re K1uq ' s E s t a t e , 251 Iowa 
1128, 104 N.W.2d 600 ( I 9 6 0 ) . By r e a d i n g the l a s t p a r a g r aph o f 
S e c t i o n 502.11 in the l i g h t o f what i t was p r i o r t o i t s amendment 
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i t i s a p p a r e n t t h a t the s e c t i o n must be read to mean t h a t any 
i s s u e r o f o r owner o f a s e c u r i t y t h a t i s r e q u i r e d to be r e g i s 
t e r e d under t h i s c h a p t e r who s e l l s such s e c u r i t y , e x c e p t i n a 
t r a n s a c t i o n under S e c t i o n 502 .5 . s h a l l be deemed a d e a l e r and 
s h a l l be r e q u i r e d to comply w i t h t h i s s e c t i o n . I f an i s s u e r 
i s deemed to be a d e a l e r , the f i r s t pa rag raph o f S e c t i o n 502.11 
wou ld then a p p l y . The e f f e c t o f the l a s t pa rag raph o f S e c t i o n 
502.11 must be c o n s i d e r e d in the l i g h t o f S e c t i o n 502 . 4 ( 4 ) 
wh i ch reads as f o l l o w s : 

" 502 .4 Exempt s e c u r i t i e s . Excep t as h e r e i n a f t e r 
o t h e r w i s e p r o v i d e d , the p r o v i s i o n s o f t h i s c h a p t e r 
s h a l l not a p p l y to any o f the f o l l o w i n g c l a s s e s o f 
secu r i t i e s : 

* * * 
" 4 . Any s e c u r i t y i s s ued by a c o r p o r a t i o n , o r g a n i z e d 
e x c l u s i v e l y f o r r e l i g i o u s , e d u c a t i o n a l , f r a t e r n a l , o r 
r e f o r m a t o r y purposes and not f o r p e c u n i a r y p r o f i t , and 
no p a r t o f the net e a r n i n g s o f wh i ch i nu re s to the 
b e n e f i t o f any p r i v a t e s t o c k h o l d e r or i n d i v i d u a l . " 

From the language o f S e c t i o n 502 .4 , p a r t i c u l a r l y in the f i r s t 
ph r a se , i t i s appa ren t t h a t exempt s e c u r i t i e s under t h a t s e c t i o n 
a r e not r e q u i r e d to be r e g i s t e r e d under the p r o v i s i o n s o f t h i s 
c h a p t e r and, t h e r e f o r e , the language as c o n t a i n e d in the l a s t 
pa rag raph o f S e c t i o n 502.11 was meant t o exempt i s s u e r s o r 
owners under S e c t i o n 502.4 so t h a t they wou ld not be c o n s i d e r e d 
to be d e a l e r s . I f they a re not to be c o n s i d e r e d to be d e a l e r s , 
they a r e not governed by the f i r s t pa rag raph o f S e c t i o n 502 .11 , 
u n l e s s they a c t u a l l y engage in the b u s i n e s s o f s e l l i n g s e c u r i t i e s . 

T h e r e f o r e , i t i s my o p i n i o n t h a t an i s s u e r whose o n l y f u n c t i o n 
i s i s s u i n g s t o c k i s not a d e a l e r because o f the language o f 
S e c t i o n s 502.4 and 502 .11 . However, the f i r s t pa rag raph o f 
S e c t i o n 502.11 does r e q u i r e peop l e who engage in the b u s i n e s s 
o f s e l l i n g c e r t a i n s e c u r i t i e s , i n c l u d i n g exempt s e c u r i t i e s , 
to r e g i s t e r . Th i s wou ld i n c l u d e agent r e p r e s e n t a t i v e s i f they 
a r e in f a c t " d e a l e r s " o r " s a l e s m e n " as i n c l u d e d in the d e f i n i 
t i o n s e c t i o n o f S e c t i o n s 5 0 2 . 3 ( 4 ) and 5 0 2 . 3 ( 6 ) . A sa lesman 
i s d e f i n e d as f o l l o w s : 

" 1 S a 1 e s m a n 1 sha11 i n c l u d e e ve r y n a t u r a l p e r s o n , 
o t h e r than a d e a l e r , employed or a p p o i n t e d o r a u t h 
o r i z e d by a d e a l e r or i s s u e r , to s e l l s e c u r i t i e s 
in any manner in t h i s s t a t e . The p a r t n e r s o f a 
p a r t n e r s h i p and the e x e c u t i v e o f f i c e r s o f a c o r p o r a -
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t i o n o r o t h e r a s s o c i a t i o n r e g i s t e r e d as a H e a l e r 
s h a l l not be sa lesmen w i t h i n the meaning o f t h i s 
de f i n i t i o n . " 

I t i s o b v i o u s from t h i s language t h a t a sa lesman w o r k i n g f o r 
an i s s u e r s e l l i n g exempt s e c u r i t i e s wou ld have to r e g i s t e r , 
whereas the i s s u e r h i m s e l f wou ld not have t o r e g i s t e r . 

I t i s appa ren t t h a t the A t t o r n e y G e n e r a l ' s o p i n i o n o f 1931. 
wh i ch is c i t e d as 32 OAG 84, appear s to be reasoned from the 
s t a n d p o i n t o f agent s o l i c i t a t i o n and so f a r as i t c o n f l i c t s 
w i t h t h i s p r e s e n t o p i n i o n , i t i s hereby w i t h d r a w n . 

R e s p e c t f u l l y s u b m i t t e d , 

/s/ T imothy McCar thy 

T I M O T H Y M C C A R T H Y 

So 1i c i to r Gene ra 1 
S t a t e o f Iowa 

ew 



CITIES AND.TOWNS: E f f e c t o f r epea l o f s t a t u t e a u t h o r i z i n g a 
' h o u s i n g commi s s i on . § 403A.5, 1962 Code o f Iowa; Chapter 33*+> 
A c t s o f 61 s t G.A. Repeal o f § 403A.5 , Code o f 1962, w h i c h 
a u t h o r i z e d the e s t a b l i s h m e n t o f a m u n i c i p a l hou s i ng commi s s i on , 
o p e r a t e d ipso f a c t o to r epea l any m u n i c i p a l o r d i n a n c e c r e a t i n g 
such commiss ion and to a b o l i s h any o f f i c e s p r o v i d e d f o r . Such 
r epea l and r e - enac tmen t t h e r e o f as Chap te r 334, A c t s o f 6 l s t G.A., 
r e s u l t s in the r equ i r emen t f o r e l e c t i o n as p r o v i d e d i n Chapter 334. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

December 30, 1965 

Honorab le Gene W. G lenn 
S t a t e Rep resen t a t i v e 
Ru ra l Route 7 
Ottumwa, Iowa 

Dear Mr. G l e n n : 

Re fe rence i s h e r e i n made to your s o f the 10th i n s t . , in w h i c h 

you s u b m i t t e d the f o l l o w i n g : 

"By r e s o l u t i o n o f the Ottumwa C i t y C o u n c i l , November 22, 
1965> a new a u t h o r i t y d e s i g n a t e d the 'Low Rent Hous
ing Agency o f the C i t y o f Ottumwa 1 was c r e a t e d , and an 
o r d i n a n c e e s t a b l i s h i n g i t s p r e d e c e s s o r 'The Ottumwa 
Hous ing Commi s s i on 1 a year e a r l i e r was r e p e a l e d . Under 
the p r o v i s i o n s o f S e c t i o n 403A.25, Code o f Iowa, 1962, 
the e l e c t o r s o f Ottumwa had e a r l i e r approved p a r t i c i p a 
t i o n in the l o w - r e n t hou s i n g program. 

"The n-ew a u t h o r i t y was c r e a t e d under the p r o v i s i o n s 
o f Senate F i l e 3, an amendment to Chapte r 403A, Code 
o f Iowa, 1962, by the 61s t Genera l A s semb ly . S e c t i o n 
2, Senate F i l e 9» p r o v i d e s in p a r t t h a t ' any such 
agency s h a l l not unde r t a ke any l o w - r e n t h o u s i n g p r o 
j e c t u n t i l such p r o j e c t has been app roved by a 
referendum as p r o v i d e d in s e c t i o n f o u r hundred 
t h r ee A p o i n t t w e n t y - f i v e ( 4 0 3 A . 2 5 ) . ' S e c t i o n 4, 
Senate F i l e 9» f u r t h e r p r o v i d e s in p a r t t h a t ' no 
m u n i c i p a l i t y nor any l o w - r e n t h o u s i n g agency s h a l l 
p roceed w i t h the a c q u i s i t i o n o f any p r o p e r t y f o r , 
o r w i t h the e r e c t i o n o r o p e r a t i o n o f any l o w - r e n t 
hou s i ng p r o j e c t u n l e s s a u t h o r i z e d by a vo te o f a t 
l e a s t f i f t y (50) p e r c e n t o f the e l e c t o r s o f such 
m u n i c i p a l i t y v o t i n g on the p r o p o s i t i o n a t any r e g u 
l a r , p r i m a r y o r gene ra l e l e c t i o n o r by s p e c i a l 
e l e c t i o n c a l l e d by the g o v e r n i n g body o f the mun i 
c i p a l i t y . ' 
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" F o l l o w i n g the r epea l o f the o r d i n a n c e e s t a b l i s h i n g 
'The Ottumwa Hous ing Commis s i on ' and c r e a t i o n o f 'Low 
Rent Hous ing Agency o f the C i t y o f Ottumwa, ' the 
Mayor and C o u n c i l then a p p o i n t e d t h r e e members o f 
'The Ottumwa Hous ing Commi s s i on ' t o the 'Low Rent 
Hous ing Agency o f the C i t y o f Ottumwa. ' Two o t h e r 
members o f 'The Ottumwa Hous ing Commi s s i on , ' whose 
terms d i d not e x p i r e u n t i l 1966 and 1969 r e s p e c t 
i v e l y , were not a p p o i n t e d to the new agency. A f u r 
t h e r r e s o l u t i o n a p p r o v i n g and r a t i f y i n g a l l a c t i o n s 
o f 'The Ottumwa Hous ing Commis s i on ' was adopted by 
the Ci ty C o u n c i 1 . 

"I r eque s t an o p i n i o n in the f o l l o w i n g s p e c i f i c s : 

" 1 . Is i t n e c e s s a r y t h a t a new e l e c t i o n be h e l d 
under the p r o v i s i o n s o f S e c t i o n 403A.25> Code o f 
1962, as amended, f o r the 'Low Rent Hous ing Agency 
o f the C i t y o f Ottumwa' to p r oceed f u r t h e r w i t h 
a c q u i s i t i o n o f b u i l d i n g s i t e s and c o n s t r u c t i o n o f 
u n i t s ? 

" 2 . May the new agency i n c r e a s e the number o f u n i t s 
p l anned to be c o n s t r u c t e d by 'The Ottumwa Hous ing 
Commi s s i on ' w i t h o u t a new e l e c t i o n , and/or h e a r i n g s 
by the new agency? 

" 3 - May members o f 'The Ottumwa Hous ing Commi s s i o n , ' 
whose terms a r e not e x p i r e d , be r e p l a c e d w i t h o u t 
n o t i c e and h e a r i n g by r epea l o f an o r d i n a n c e e s 
t a b l i s h i n g s a i d commi s s i on , and c r e a t i o n o f a s u c 
c e s s o r 'Low Rent Hous ing Agency o f the C i t y o f 
O t tumwa? ' " 

1. I n s o f a r as your t h i r d q u e s t i o n i s c o n c e r n e d , based upon the 

f o r e g o i n g f a c t s , I am o f the o p i n i o n t h a t the o r d i n a n c e r e p e a l i n g 

the e s t a b l i s h m e n t o f the Ottumwa Hous i ng Commiss ion and adopted 

November 22, 1965, i s a n u l l i t y and o f no f o r c e and e f f e c t . A c c o r d 

ing to a u t h o r i t y , r epea l o f a s t a t u t e under the a u t h o r i t y o f wh i ch 

an o r d i n a n c e was a d o p t e d , o p e r a t e d a l s o i p so f a c t o as a r epea l o f 

the o r d i n a n c e . S e c t i o n 403A.5, Code o f 1962, was r e p e a l e d by Chap

t e r 334, A c t s o f the 61 s t Genera l A s semb l y . 
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S u t h e r l a n d S t a t u t o r y C o n s t r u c t i o n , pa rag raph 2023i has t h i s to 

say w i t h r e s p e c t t o t h i s s i t u a t i o n : 

"As a m u n i c i p a l o r d i n a n c e draws i t s a u t h o r i t y from a 
s t a t u t o r y enac tmen t , the w i t h d r a w a l o f the a u t h o r i t a 
t i v e enactment by s p e c i f i c p r o v i s i o n or by i m p l i c a t i o n 
from subsequent l e g i s l a t i o n upon the s u b j e c t m a t t e r 
o p e r a t e s to r e p e a l any o r d i n a n c e w h i c h was dependent 
upon the r e p e a l e d s t a t u t e f o r i t s e x i s t e n c e . " 

I n s o f a r as such r epea l o f an o r d i n a n c e i s c o n c e r n e d , the v iew 

o f t h i s depa r tmen t , as f a r as o f f i c e s a r e c o n c e r n e d , was s e t f o r t h 

in 1907 where the Repor t o f t h i s depar tment f o r t h a t year a t page 

kS s t a t e d : 

" I t i s a w e l l s e t t l e d r u l e o f law t h a t the r e p e a l o f 
a s t a t u t e c r e a t i n g an o f f i c e a b o l i s h e s the o f f i c e . 
Throop on P u b l i c O f f i c e r s , s e c . 304; Chand le r v. 
C i t y o f Lawrence, 128 Mass. 215-

"Under t h i s r u l e a l l o f the o f f i c e s c r e a t e d by s e c 
t i o n 7 o f t he a c t o f the t h i r t i e t h g e n e r a l a s sembly 
a r e a b o l i s h e d by i t s r e p e a l , and the t e n u r e o f 
o f f i c e o f t he o f f i c e r s named t h e r e i n e x p i r e d when 
the law r e p e a l i n g t h a t s e c t i o n went i n t o e f f e c t . 

"The a c t became a law on the 12th day o f A p r i l , 1906. 

" A t t h a t t ime the t enu re o f o f f i c e o f a l l o f f i c e r s 
named in s e c t i o n 7 t e r m i n a t e d , and the pe r sons who 
had p r e v i o u s l y t h e r e t o f i l l e d the o f f i c e s t h e r e i n 
named ceased to be such o f f i c e r s . I t f o l l o w s , 
t h e r e f o r e , t h a t wherever any o f the o f f i c e s named 
in s e c t i o n 7 o f the a c t o f the t h i r t i e t h g e n e r a l 
a s sembly a r e r e - c r e a t e d by the a c t s o f the t h i r t y -
f i r s t g e n e r a l a s s emb l y , the o f f i c e so r e - c r e a t e d i s 
in e f f e c t a new o f f i c e and must be f i l l e d by a new 
appo in tment made in the manner p r o v i d e d by the a c t 
o f the t h i r t y - f i r s t g e n e r a l a s s e m b l y . " 

On the b a s i s o f the f o r e g o i n g , I am o f the o p i n i o n t h a t upon 

the r e p e a l o f S e c t i o n 403A.5 . Code o f 1962, the o f f i c e s o f members o f 
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the Ottumwa Hous ing Commiss ion were a b o l i s h e d . No one has a 

v e s t e d i n t e r e s t i n . a p u b l i c o f f i c e . 

2. I n s o f a r as your f i r s t and second q u e s t i o n s a r e c o n c e r n e d , 

i t i s to be o b s e r v e d t h a t by Senate F i l e 3, A c t s o f the 61 s t Genera l 

A s sembly , S e c t i o n 403A.5, 1962 Code o f Iowa, was r e p e a l e d and a sub

s t i t u t i o n made t h e r e f o r . Th i s c o n s t i t u t e s a s u b s t a n t i a l r e - e n a c t 

ment o f the r e p e a l e d S e c t i o n 403A.5- In such s i t u a t i o n the r e s u l t 

i s the same as i f no r epea l had been e f f e c t e d . The p e r t i n e n t r u l e 

i s s t a t e d in S u t h e r l a n d S t a t u t o r y C o n s t r u c t i o n , S e c t i o n 2035, t o -

"The r e - enac tmen t o f a s t a t u t e w h i c h has been r e p e a l e d 
by s p e c i f i c p r o v i s i o n or by i m p l i c a t i o n from l a t e r 
l e g i s l a t i o n upon the s u b j e c t m a t t e r i n v a l i d a t e s the 
p r e v i o u s r epea l and r e s t o r e s the s t a t u t e to e f f e c t i v e 
o p e r a t i o n . When, however, an e x i s t i n g s t a t u t e i s r e -
e n a c t e d by a l a t e r s t a t u t e in s u b s t a n t i a l l y the same 
terms, a r epea l , by i m p l i c a t i o n i s e f f e c t u a t e d o n l y o f 
those p r o v i s i o n s w h i c h a r e o m i t t e d from r e - e n a c t m e n t , 
w h i l e the unchanged p r o v i s i o n s w h i c h a re r e i t e r a t e d 
in the new enactment a re c o n s t r u e d as hav i n g been 
c o n t i n u a l l y in f o r c e . " 

Th i s r u l e wou ld have a p p l i c a b i l i t y to your q u e s t i o n s and e l e c t i o n 

t h e r e a f t e r wou ld not be r e q u i r e d were i t not f o r the f a c t t h a t the 

r e - e n a c t e d s t a t u t e , Chapte r 334, S e c t i o n 4, A c t s o f the 6 l s t Gene ra l 

A s semb ly , p r o v i d e d , in a d d i t i o n to the r e p e a l e d s t a t u t e , t h a t : 

"No m u n i c i p a l i t y nor any l o w - r e n t hou s i n g agency s h a l l 
p roceed w i t h the a c q u i s i t i o n o f any p r o p e r t y f o r . . . any 
l o w - r e n t hou s i n g p r o j e c t u n l e s s a u t h o r i z e d by a vo te o f 
a t l e a s t f i f t y (50) p e r c e n t o f the e l e c t o r s 

Such power does not appear to e x i s t i n S e c t i o n 403A.5 and, in a d d i t i o n , 
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i t appear s t h a t Chapte r 33^. S e c t i o n k, p r o v i d e s t h a t i n such 

e l e c t i o n the form o f the q u e s t i o n s u b m i t t e d s h a l l i n c l u d e the 

power to " s p e c i f y the maximum number o f hou s i n g u n i t s in s a i d 

p r o j e c t . " The q u e s t i o n s h a l l a l s o i n c l u d e whether the m u n i c i p a l i t y 

s h a l l p roceed w i t h the a c q u i s i t i o n o f any p r o p e r t y f o r any low-

r e n t hou s i n g p r o j e c t . 

I am o f the o p i n i o n , t h e r e f o r e , - t h a t the answer to your 

f i r s t q u e s t i o n i s in the a f f i r m a t i v e and the answer t o your second 

q u e s t i o n i s i n the n e g a t i v e . These q u e s t i o n s s hou l d be s u b m i t t e d 

to the e l e c t o r s a t an e l e c t i o n as p r o v i d e d f o r in S e c t i o n k, 

Chapte r 33^» A c t s o f the 6 l s t G e n e r a l A s semb ly . 

Ve ry t ru1y you rs , 

/s/ Oscar S t r a u s s 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y Gene ra l 

ew 



SCHOOLS: Schoo l bus d r i v e r s . S e c t i o n s 3 2 1 . 1 ( 2 7 ) , 321.177, 
321.375, 321.376, 1962 Code o f Iowa, and Chapter 27^, A c t s o f 
the 6 l s t G.A. The p r o v i s i o n s o f Chapter 321, 1962 Code o f Iowa, 
a p p l y i n d i s c r i m i n a t e l y to p r i v a t e as w e l l as p u b l i c s choo l bus 
o p e r a t o r s and both h a v i n g an approved d r i v e r ' s e d u c a t i o n p r o 
gram may be l i c e n s e d a t the age o f s i x t e e n y e a r s . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

J anua r y 14, 1966 

Mr. E a r l T. K l a y 
S i o u x County A t t o r n e y 
Orange C i t y , Iowa 

Dear Mr. K l a y : 

T h i s i s in r e p l y t o your r e q u e s t f o r an o p i n i o n on the f o l l o w i n g 
que s t i o n : 

In r e g a r d t o S e c t i o n 321 .375 , 1962 Code o f Iowa, and 
Chap te r 274, A c t s o f the 61 s t Gene ra l A s semb ly , a t 
what age may an i n d i v i d u a l o p e r a t e a s choo l bus i n 
Iowa? 

The answer t o t h i s q u e s t i o n i s dependent on the s t a t u t o r y i n t e r 
p r e t a t i o n o f C h a p t e r 321, 1962 Code o f Iowa. 

Under the p r o v i s i o n s o f t h i s C h a p t e r , s p e c i f i c a l l y , S e c t i o n 321.376, 
1962 Code o f Iowa, i t was s t a t e d p r i o r t o amendment by Chap te r 
274, A c t s o f t he 6 l s t Genera l A s semb l y , t h a t : 

"The d r i v e r o f e v e r y s c h o o l bus s h a l l have a 
r e g u l a r o r s p e c i a l c h a u f f e u r ' s l i c e n s e i s s u e d 
by the depar tment o f p u b l i c s a f e t y , and i n 
a d d i t i o n t h e r e t o , must h o l d a s choo l bus 
d r i v e r ' s p e r m i t i s s u e d by t he depar tment o f 
p u b l i c i n s t r u c t i o n . 

" N o t w i t h s t a n d i n g the p r o v i s i o n o f s u b s e c t i o n 
2 o f s e c t i o n 321.177, the depar tment o f p u b l i c 
s a f e t y i s he reby a u t h o r i z e d t o i s s u e a s p e c i a l 
c h a u f f e u r ' s l i c e n s e t o a p e r s o n s i x t e e n y e a r s 
o f age t o o p e r a t e a s choo l bus on r e q u e s t o f 
l o c a l s choo l board and recommendat ion o f the 
s t a t e s u p e r i n t e n d e n t o f p u b l i c i n s t r u c t i o n . " 
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F o l l o w i n g the enactment o f Chap te r 2Jh, 321.376, 1962 Code o f Iowa 
was amended to read as f o l l o w s : 

"The d r i v e r o f e ve r y s choo l bus s h a l l have a 
r e g u l a r o r s p e c i a l c h a u f f e u r ' s l i c e n s e i s s u e d 
by the depar tment o f p u b l i c s a f e t y , and in 
a d d i t i o n t h e r e t o , must h o l d a s choo l bus 
d r i v e r ' s p e r m i t i s s ued by the department o f 
p u b l i c i n s t r u c t i o n . 

" N o t w i t h s t a n d i n g the p r o v i s i o n o f s u b s e c t i o n 
2 o f s e c t i o n 321.177, the department o f p u b l i c 
s a f e t y i s hereby a u t h o r i z e d t o i s s u e a s p e c i a l 
c h a u f f e u r ' s l i c e n s e t o a pe r s on s i x t e e n o r 
s e ven teen yea r s o f age, i f such pe r s on has 
s u c c e s s f u l l y c omp le ted an approved d r i v e r ' s 
e d u c a t i o n c o u r s e , t o o p e r a t e a s choo l bus on 
r e q u e s t o f l o c a l s choo l board and recommenda
t i o n o f the s t a t e s u p e r i n t e n d e n t o f p u b l i c 
i n s t r u c t i o n . " 

S e c t i o n . 321.375, 1 962 Code o f Iowa, as amended by Chap te r 274, 
A c t s o f the 61 s t Genera l As sembly must a l s o be c o n s i d e r e d . P r i o r 
t o amendment, t h i s p r o v i s i o n s t a t e d : 

"The d r i v e r s o f s choo l busses must: (1) be a t 
l e a s t s i x t e e n yea r s o f age, (2) be p h y s i c a l l y 
and m e n t a l l y competent , (3) not po s se s s p e r 
sona l o r moral h a b i t s w h i c h wou ld be d e t r i 
menta l t o the bes t i n t e r e s t s o f s a f e t y and 
w e l f a r e o f the c h i l d r e n t r a n s p o r t e d , (4) have 
an annua l p h y s i c a l e x a m i n a t i o n and meet a l l 
e s t a b l i s h e d r e q u i r e m e n t s f o r p h y s i c a l f i t n e s s . 

"Use o f a l c o h o l i c beve rages o r immoral c onduc t 
on the p a r t o f the d r i v e r s h a l l a u t o m a t i c a l l y 
c a n c e l h i s c o n t r a c t and h i s re -employment f o r 
the b a l a n c e o f the yea r i s hereby p r o h i b i t e d . " 

By Chap te r 274, A c t s o f t he 6 l s t Gene r a l Assembly t h i s p r o v i s i o n 
was amended t o read as f o l l o w s : 

"The d r i v e r s o f s choo l bus ses must : (1) be a t 
l e a s t e i g h t e e n yea r s o f age, u n l e s s such pe r s on 
has s u c c e s s f u l l y c o m p l e t e d an approved d r i v e r 
e d u c a t i o n c o u r s e , i n w h i c h c a s e , the minimum 
age s h a l l be s i x t e e n y e a r s , (2) be p h y s i c a l l y 
and m e n t a l l y competen t , (3) not po s se s s p e r 
sona l o r moral h a b i t s w h i c h wou ld be d e t r i 
menta l t o the bes t i n t e r e s t s o f s a f e t y and 
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w e l f a r e o f the c h i l d r e n t r a n s p o r t e d , (4) have 
an annual p h y s i c a l e x a m i n a t i o n and meet a l l 
e s t a b l i s h e d r e q u i r e m e n t s f o r p h y s i c a l f i t n e s s . 

"Use o f a l c o h o l i c beverages o r immoral conduc t 
on the p a r t o f the d r i v e r s h a l l a u t o m a t i c a l l y 
c a n c e l h i s c o n t r a c t and h i s re -employment f o r 
the b a l a n c e o f the year i s he reby p r o h i b i t e d . " 

In l i g h t o f the language o f the Code, p r i o r t o and f o l l o w i n g amend
ment o f t h e s e s e c t i o n s , and f rom the p l a i n meaning o f the s t a t u t e 
wh i ch i s t o govern u n l e s s a c o n t r a r y i n t e n t i s shown, Case v . 
01 sen , 234 Iowa 869, 14 N.W.-2d 717 (19Mt ) , i t i s e v i d e n t ' t h a t a 
s choo l bus d r i v e r must: (1) have a c h a u f f e u r ' s l i c e n s e ; and (2) 
have c o m p l e t e d an approved d r i v e r s e d u c a t i o n program in o r d e r t o 
have such l i c e n s e a t the age o f s i x t e e n y e a r s . 

F u r t h e r m o r e , i t can be w i t n e s s e d in the s t a t u t o r y language t h a t 
the l e g i s l a t u r e has not seen f i t t o d e l i n e a t e between p u b l i c and 
p r i v a t e s choo l bus o p e r a t o r s . The reason f o r such l a c k o f d i s -
t i n g u i s h m e n t between p u b l i c and p r i v a t e s c h o o l s i s due t o the 
f a c t t h a t the i n q u i r y i s p r e s e n t l y d i r e c t e d t o the motor v e h i c l e 
law o f the S t a t e o f Iowa, r a t h e r than the s choo l l aws , as can be 
seen f rom the g e n e r a l t e n o r o f Chap te r 274, A c t s o f the 61 s t 
Genera l A s semb l y . 

C o n t i n u e d s u p p o r t f o r Chap te r 274, a p p l y i n g e q u a l l y t o p u b l i c and 
p r i v a t e s c h o o l s may be found i n an o p i n i o n f r om t h i s o f f i c e i n 56 
OAG 44. T h e r e i n i t was s t a t e d : 

" F o r the pu rpose o f Chap te r 321, Code o f Iowa 
1 95^+, (Motor V e h i c l e s and Law o f t he Road) the 
f o l l o w i n g d e f i n i t i o n appear s i n s u b s e c t i o n 27 
o f s e c t ion 321.1 

' " S c h o o l Bus " means e v e r y v e h i c l e o p e r 
a t e d f o r the t r a n s p o r t a t i o n o f c h i l d r e n 
t o o r f rom s c h o o l , e x c e p t p r i v a t e l y 
owned v e h i c l e s , not o p e r a t e d f o r com
p e n s a t i o n , o r used e x c l u s i v e l y i n the 
t r a n s p o r t a t i o n o f the c h i l d r e n i n the 
immediate f a m i l y o f t h e d r i v e r . ' 

"The f o r e g o i n g d e f i n i t i o n does not e x c l u d e p r i 
v a t e s c h o o l buses . I t f o l l o w s t h a t u n l e s s the 
c o n t e x t o f any s p e c i f i c p r o v i s i o n o f the c hap 
t e r r e l a t i n g t o s choo l bus ses c onno te s o t h e r 
w i s e , the p r o v i s i o n w i l l a p p l y t o busses o f 
both p u b l i c and p r i v a t e s c h o o l s . " 



Mr. E a r l T. K l a y - h - January- \-k, 1 966 

Under the p re sen t . 321 .1 (27 ) , 1962 Code o f Iowa, the same d e f i n i t i o n 
o f s choo l bus a p p e a r s . Hence, the 1956 o p i n i o n f rom t h i s o f f i c e i s 
i n f u l l f o r c e and e f f e c t . 

T h e r e f o r e , i t i s our o p i n i o n t h a t the p r o v i s i o n s o f C h a p t e r 321, 
1962 Code o f Iowa, as amended a p p l y i n d i s c r i m i n a t e l y t o p r i v a t e 
as w e l l as p u b l i c s choo l bus o p e r a t o r s and t h a t b o t h , i f t hey 
have c o m p l e t e d an app roved d r i v e r ' s e d u c a t i o n program may be 
l i c e n s e d a t the age o f s i x t e e n y e a r s . 

Ve ry t r u l y y o u r s , 

RICHARD THORNTON 
Ass i s t a n t ' A t t o r n | y Gene ra l 

n l 



COUNTIES AND COUNTY OFFICERS: A County A t t o r n e y may, w i t h t h e . 
a p p r o v a l o f the County Board o f S u p e r v i s o r s , m a i n t a i n an i n v e s t i 
g a t o r to supplement h i s s t a f f f o r the purpose o f i n v e s t i g a t i n g 
a p p l i c a n t s and r e c i p i e n t s o f the v a r i o u s S t a t e W e l f a r e programs. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

Janua r y 19, 1966 

Hr. Ray A. Fen ton 
Polk County Attorney 
Court House 
2-es Holnes, Iowa 

Dear Hr» Fentons 

This Is In answer to your l e t t e r o f October 22, 

S*K>5» t h e r e i n you requested an opinion on the following 

question: 

"Does a county board of supervisors have 
the authority to h i r e and snaintasn an I n v e s t i 
gator to. suppletnent the county attorney 6s 
s t a f f f o r the purpose of Investigating the 
a c t i v i t i e s o f the applicants £ncl r e c i p i e n t s 
o f the various s t a t e welfare programs?" 

Sect:en 335.2(1}, *9$2 Code of Iowa., provides: 

M l t s h a l l be the duty o f the county 
attorney to; 

« ( ! } $ f ] i g e n t l y enforce or cause to be 
enforced tn h\s county, a l l o f the lav/s of 
the s t a t s , actions f o r a v i o l a t i o n of v^hlch 
isay be corncerseed or psosecuted In the name 
o f the st a t e o f Iowa* or by him as county 
attorney* ^Rcept as otherwise s p e c i a l l y pro- • 
vldads" 

On J u l y 3, 1936, an u n o f f i c i a l totter © p i n i o n -was 

Issued by the Attorney G e n e r a l f i s o f f i c e \;tth regard t o t h e 

following q u e s t i o n s 
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"During the year 193-*, warrants totaling. 
$1,715.00 were drawn In favor of the Polk County 
Attorney for payments made by him to alleged 
criminal investigators. 

u \ can f i n d no provision in the Code of 
Iowa which would authorize such payments. 

"Section 513** of the 1931 Code provides 
for criminal investigation to be made by the 
Sh e r i f f when so requested in wr i t i n g , and the 
S h e r i f f i s required to f i l e a de t a i l e d , sworn 
statement of h i s expenses, accompanied by the 
written order ofthe County Attorney before the 
Board of Supervisors can audit and allow his 
claim. 

"Section 5146 of the 1931 Code a l s o provides 
that each warrant issued by the auditor s h a l l 
be made payable to the person performing the 
service. 

" i t would, therefore, seem that these pay-
(' ̂  ments are not only unauthorised but In d i r e c t 

v i o l a t i o n of Section 5146 of the S931 Code. 
"Kindly advise." 

In response, this o f f i c e stated; 

_ " I t i s true that Section 5134 of the Code 
/now section 337.jp authorizes a s h e r i f f to 
make special investigations of alleged i n 
fra c t i o n s of the law when so directed in w r i t i n g by 
the County Attorney. This section simply adds an 
additional duty to the s h e r i f f ' s offSee under 
c e r t a i n conditions. This statute does not ex -
elude other Investigations that might be necessary 
to be made for the purpose of enforcing the 
criminal laws of the state by the County Attorney 
and In accordance wi th the expressed duty of the 
County Attorney i s Z"i_s7 contained in paragraph 1 
of Section 5180 of the 1935 Code of Iowa, /now 
Section 336.2CI}/ which Is as follows, to-wlt; 

*. * . /"Section 336.2(1) quote# , » ',» 
-

"This section of the Code makes I t the express 
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duty of the County Attorney to d i l i g e n t l y 
enforce or cause to be enforced the criminal 
laws In his j u r i s d i c t i o n , i t Is the general 
rule of law that where a county o f f i c i a l has 
express authority to do or to perform a 
c e r t a i n duty, he necessarily has the additional 
implied authority to incur necessary expense fo r 
the purpose of carrying out and administering 
hi s duties as expressly provided f o r . " 

6p. Atty. Gen., 1936, 521,522. 

The Iowa Supreme Court has yet to speak wi th re* 

gard to the implied powers of p u b l i c o f f i c i a l s as such, but 

I t was stated In State v. ToJsan, 0 S S 1 ), 248 Iowa 733, 82 

NW 2d 105: 

"A prosecuting attorney should use his 
best e f f o r t s to represent the State, vigorously 
and forcefully,, in presenting Its case within 
the bounds of proper legal- procedure." 

On the subject of Implied powers,, i t Is the 

generally accepted p r i n c i p l e that: 

"The duties of a public o f f i c e include a l l 
those which f a i r l y H e within Its scope, those 
which are essentia! to the accomplishment of 
the main purposes for which the o f f i c e was 
created, and those which,, although Incidental 
and c o l l a t e r a l , , are germane to, or seem to 
promote or benefit, the accomplishment of the 
prInc i pa1 pu rpose." 

Am. Jur. Public O f f i c e r s , Section 250, p.69 

1 believe i t i s s u f f i c i e n t l y c l e a r that without the 

power to thoroughly and e f f e c t i v e l y investigate alleged In-
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f r a c t i o n s of the law, It would be v i r t u a l l y Impossible f o r a 

county attorney to " d i l i g e n t l y enforce or cause to be en

forced" the laws of the State of Iowa. 

the welfare programs of the State each contain 

punitive provisions in the event a fraud i s perpetrated by 

a r e c i p i e n t or other person when truth and v e r a c i t y are 

essential and required. Section 239.14, 1962 Code of Iowa, 

concerning Aid to Dependent Children, states: 

"Whoever .obtains, or -attempts to obtain, • 
or aids or abets any person to obtain, by 
means of a w i l l f u l l y f a l s e statement or re
presentation, or by impersonation, or any 
fraudulent device, any assistance under t h i s 
chapter to which the r e c i p i e n t i s not e n t i t l e d , 
s h a l l be g u i l t y of a misdemeanor, and upon 
conviction thereof, s h a l l be punishable by 
f i n e , not exceeding f i v e hundred d o l l a r s or by 
imprisonment In the county j a i l f o r not more 
than three months, or by both such f i n e and 
imprisonment." (emphasis added) 

S i m i l a r provisions concerning other welfare programs are; 

Section 241.19, Aid to the B l i n d ; Section 241A.12, Aid to 

Disabled Persons* Sections 249.46 and 249.47* Old Age 

Assistance! and Section 249A.15, Medical Assistance f o r 

the Aged, to l i s t only the rrost prominent. White the 

terminology and severity o f the penalty may vary from section 

to section* each make an Indictable misdemeanor th© mark of 

v i o l a t i o n . 
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i n summary, by v i r t u e o f Section 336.2(1), die 

County Attorney's o f f i c e o f each county Is commissioned by 

the General. Assemb ly of towa to•'•diligently enforce** the 

penalty provisions of each welfare progr-sm:; and according 

to the a u t h o r i t y above quoted,. I t Is c l e a r that the county 

attorney, in carrying out h i s statutory duty* has a t l&ast 

the implied power to I n s t i t u t e and- perform investigations 

when necessary. The remaining question Is* therefore,, who 

has the authority to h i r e -end -us In tarn such an Investigator 

to supplement the County Attorney's .staff. 

Section 3 4 ! , 1* 1362 £ o d e b f i«**3.t provides* « 

"£ach county auditor, treasurer, recorder, 
sheriff,, county attorney,, c l e r k of the d i s t r i c t 

- .&ourt» «ay* ijrt th the approval o f the board o f • 
supervisors* appoint one or raore deputies "or 
a s s i s t a n t s , respec11vsly*! not holding a county 
o f f i c e , f o r whose a c t s he s h a l l be responsible. 
The tm$b®r of <fc$iftta9» assistants., and c l e r k s 
fo r each o f f i c e s h a l l be determined by the 
board o f supervisors* and such number together 
with the approval o f each appointment s h a l l be 
by resolution- iti&de o f record In the proceedings • 
o f such boardi.'', 

Chapter 309*.- Section 2,. 61st G.A., states In 

pertinent part; 

"Ths -county attorney -shall a l s o receive h i s 
necessary and .actual expenses Incurred 1 In attettd-
ins upon hi s o f f i c i a l duties other than h i s 
residence and county seat* which s h a l l be cr&ditod 

• and s l t a e d by the board of supervisors of the 
county." 
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In accordance with the foregoing, It Is, the 

opinion of this o f f i c e that a county attorney may, with the 

approval of the county board of supervisors, h i r e and main

tain an investigator to supplement h i s s t a f f f o r the purpose 

of : investigating applicants and r e c i p i e n t s of the various 

state welfare programs. 

Very t r u l y yours, 

WILLIAM N. KOSTER 
Special A s s i s t a n t Attorney General 



ROADS AND HIGHWAYS: Board o f S u p e r v i s o r ' s duty to r e p a i r and m a i n 
t a i n . §§ 4 . 1 ( 5 ) . 306.2, 306 .3 , 309 .67 , 1962 Code o f Iowa. Board o f 
S u p e r v i s o r ' s duty to r e p a i r and m a i n t a i n a d e d i c a t e d highway i s de 
pendent upon whether t h e r e was an a c c e p t a n c e o f the d e d i c a t i o n by 
the p u b l i c ; such a c c e p t a n c e b e i n g a p r e r e q u i s i t e to the e x i s t e n c e 
o f a p u b l i c road as d e f i n e d in §§ 4 . 1 ( 5 ) and 306 .2 , 1962 Code o f Iowa. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

J a n u a r y 25. 1966 

Mr. A r l e n F. Hughes 
A t t o r n e y a t Law 
Mount A y r , Iowa 

Dear Mr. Hughes: 

Your l e t t e r o f December 13, 1965, p r e s e n t s t he f o l l o w i n g p r o p o s i t i o n : 

" L and in R i l e y Township was deeded to R i l e y Town
s h i p - for cemete r y pu rpo se s p r i o r to t he year 1900. 
A t t h a t t i m e , and a t l a t e r d a t e s , deeds were made 
to R i l e y Township f o r a s t r i p o f l a n d t w e n t y - f i v e 
(25) f e e t i n w i d t h , wh i ch wou ld e x t e n d f rom a 
p u b l i c road t h r e e - e i g h t h s (3/8) o f one (1) m i l e 
n o r t h o f t he cemete r y down t o the c eme te r y , and 
f o r a l 1 yea r s subsequent t o t he se deeds o f t he 
t w e n t y - f i v e (25) f o o t s t r i p , t h i s s a i d s t r i p has 
been used as a c c e s s by t h e p u b l i c t o the c e m e t e r y . 

"As o f now, the t w e n t y - f i v e (25) f o o t road has 
s u f f e r e d wa sh -ou t s and b r u s h and t r e e s have 
grown i n t o the same so as t o make i t i m p a s s a b l e 
w i t h o u t some g r a d i n g and c l e a r i n g work . The 
T r u s t e e s o f R i l e y Township have r e q u e s t e d t he 
R i n g g o l d County Board o f S u p e r v i s o r s t o p r o v i d e 
t he n e c e s s a r y ma i n t enance f o r t h i s t w e n t y - f i v e 
(25) f o o t road as a p u b l i c h ighway. The Boa rd 
o f S u p e r v i s o r s q u e s t i o n whe the r o r no t t h i s 
t w e n t y - f i v e (25) f o o t s t r i p i s a p u b l i c h i ghway, 
and a p a r t o f t he Secondary Road System o f 
R i n g g o l d County , .Iowa, so as t o j u s t i f y t h e i r 
e x p e n d i t u r e o f l a b o r and m a t e r i a l f o r ma i n t enance 
o f . t h i s t w e n t y - f i v e (25) f o o t r o a d . " 

Your i n q u i r y i s d i r e c t e d t o t h e q u e s t i o n o f whether a s t r i p o f l a n d 
deeded to a t own sh i p f o r a c c e s s t o a townsh ip -owned cemete r y c o m p r i s e s 
a p a r t o f t he Secondary Road System o f a c o u n t y . 

S e c t i o n s 306 .4 , 306.12 and 306.20, 1962 Code o f Iowa, p r o v i d e f o r 
t h e e s t a b l i s h m e n t o f roads and h ighways by s t a t u t e ; however, t hey 
may be e s t a b l i s h e d a l s o by common law d e d i c a t i o n by t he owner as 
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e v i d e n c e d by the c a s e s o f Henry W a l k e r Pa rk A s s o c i a t i o n v . Mathews, 
249 Iowa 1246, 91 N.W. 2d 703 (195b) ; C i t y o f S i o u x C i t y v. T o t t , 
244 Iowa 1285, 60 N.W. 510 (1953) ; Dugan v. Zu rmueh len , 203 Iowa 
1114, 211 N.W. 986 (1927) ; B a l d w i n v . H e r b s t , 54 Iowa 168. 6 N.W. 
257 (1880 ) . 

A d e d i c a t i o n i s a d e v o t i o n to p u b l i c use o f l a n d , o r an easement i n 
i t . In o r d e r t o c o n s t i t u t e an e f f e c t i v e d e d i c a t i o n , t h e r e must be 
p r e s e n t an i n t e n t on the p a r t o f t h e owner c o u p l e d w i t h a s e t t i n g 
a s i d e o f t h e p h y s i c a l p r o p e r t y f o r p u b l i c use i n p r a e s e n t i w h l t h 
c o n s t i t u t e s an o f f e r and t h e r e must be an a c c e p t a n c e .of t he d e d i c a 
t i o n . De C a s t e l l o v. C i t y o f Cedar R a p i d s . 171 Iowa 18, 153 N.W. 
353 (1915 ) ; 56 O.A.G. 29. 

An o f f e r o f d e d i c a t i o n t o b i n d t he d e d i c a t o r need not be a c c e p t e d 
by t he governmenta l body, bu t may be a c c e p t e d by t he g e n e r a l p u b l i c . 
Henry Wa l ke r Pa rk A s s o c i a t i o n y. Mathews, s u p r a . , Wo l se v . Kem le r . 
228 Iowa 733, 293 N.W. 322 (1940) . A l t h o u g h t he l a s t b u r i a l i n t h e 
cemete r y i n q u e s t i o n was i n a p p r o x i m a t e l y the yea r 1940, t he cem
e t e r y i s s t i l l open to use by the p u b l i c g e n e r a l l y , as s t a t e d i n 
Henry Wa l ke r Pa rk A s s o c i a t i o n v. Mathews, s u p r a . T h i s i s e v i d e n c e d 
by the f a c t t h a t members o f t he g e n e r a l p u b l i c go i n t o t he cemete r y 
on Memor ia l Day and o t h e r o c c a s i o n s f o r the pu rpose o f d e c o r a t i n g 
and p r o v i d i n g upkeep f o r the g r a ve s o f t h e i r f a m i l i e s . I t i s s a i d 
t h a t " t h e road i s open t o p u b l i c u s e " means to a l l t h o s e who have 
o c c a s i o n t o use i t . Henry Wa l ke r Pa rk A s s o c i a t i o n v. Mathews, s u p r a . 

I t must be d e t e r m i n e d f rom the p a r t i c u l a r f a c t s whethe r t h e r e has 
been a d e d i c a t i o n o f t he t w e n t y - f i v e (25) f o o t s t r i p , o f l a n d and an 
a c c e p t a n c e o f t he d e d i c a t i o n by t h e p u b l i c . I f , f rom the f a c t s , i t 
i s d e t e r m i n e d t h a t t h e r e has been a d e d i c a t i o n a c c e p t e d by t he p u b l i c , 
and t h e r e i s i n e x i s t e n c e a p u b l i c r oad as d e f i n e d i n S e c t i o n s 4.1 
(5) and 306 .2 , T962 Code o f Iowa, and 56 O.A.G. 29, then such a p u b l i c 
road i s p a r t o f the s e conda r y road sy s tem and i s under t h e j u r i s d i c 
t i o n and c o n t r o l o f t he Board o f S u p e r v i s o r s , as p r o v i d e d i n S e c t i o n 
306 .3 , and they a r e c h a r g e d by S e c t i o n 309.67 w i t h t he du t y o f r e 
p a i r and ma i n t enance o f s a i d r o ad . 

That t h e r e was such a d e d i c a t i o n can no t be q u e s t i o n e d by t h e f a c t s , 
t he l a n d was deeded t o R i l e y Townsh ip f o r cemete r y pu rpose s and was 
used f o r g e n e r a l p u b l i c s i n c e t h a t t i m e as i t was deeded t o p r o v i d e 
a c c e s s t o t h e cemete r y . The q u e s t i o n as t o whethe r o r no t the road 
has been a c c e p t e d by t he p u b l i c can a l s o be answered i n t he a f f i r m 
a t i v e due t o t he road b e i n g t h e r e f o r use o f anyone who had o c c a 
s i o n t o use i t and i t , i n e f f e c t , i s b e i n g so u sed . 

W i t h t he above c o n c l u s i o n s i n m ind , i t can be r e a s o n a b l y s t a t e d t h a t 
t he R i n g g o l d County Board o f S u p e r v i s o r s can l e g a l l y r e p a i r and 
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m a i n t a i n t h i s roadway as a p a r t o f t he s econda r y road sy s tem of 
R i n g g o l d County and , in f a c t , has a d u t y t o do t he a f o r e s a i d . ' 

10ND T. WALTON 
J p e c i a l A s s i s t a n t A t t o r n e y Gene r a l 

RTW/jw 



COUNTY AND COUNTY OFFICERS: County Boards o f S u p e r v i s o r s . Ad 
m i s s i o n o f a pe r son to a Ho sp i t a1 -Schoo1 f o r M e n t a l l y R e t a r d e d . 
Chapte r 252A,, 19-62 Code o f low*a; § § 3, 14-,- -V5-, 61, 78-. 79, ar+d- 81 , -
Chap te r 207 A c t s o f the 61 s t G.A, ( 1 ) U n t i l . a pe r son i s a b l e to 
be r e c e i v e d in a h o s p i t a 1 - s c h o o 1 , the r e s p d n s i b i 1 i t y and p r ope r 
-p lacement f o r s a i d per son i s mandated to the County Board o f 
S u p e r v i s o r s . (2) The p a r e n t s o f a c h i l d who i s p l a c e d in a f o s t e 
home u n t i l he may be r e c e i v e d by a h o s p i t a 1 - s c h o o 1 pu r s uan t to 
Sec. 15 o f Chapter 207. wou ld not b e . l i a b l e f o r any o f the " c o s t s 
o f the " c a r e " f o r s a i d c h i l d . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

J a n u a r y 25. 1966 

Mr . Ray A. Fenton 
P o l k County A t t o r n e y 
Room 406 Cou r t House 
Des M o i n e s , Iowa 

Dear Mr. F en ton : 

T h i s i s i n re sponse t o your r e q u e s t f o r an o p i n i o n c o n c e r n i n g 
Chap te r 207, A c t s o f t he 6 1 s t G .A . , r e l a t i n g t o m e n t a l l y r e 
t a r d e d per sons and reads as f o l l o w s : 

"I have r e c e i v e d a l e t t e r f r om Mr. B. E. N e w e l l , 
P o l k County S u p e r v i s o r f rom the 4 t h D i s t r i c t , 
a s k i n g t h a t I o b t a i n an A t t o r n e y G e n e r a l ' s O p i n 
i on r e g a r d i n g a m e n t a l l y r e t a r d e d c h i l d f i v e 
yea r s o l d , wh i ch l e t t e r reads as f o l l o w s : 

" ' T h i s morn ing an a t t o r n e y appea red b e f o r e the 
Board r e p r e s e n t i n g a c l i e n t who has a m e n t a l l y 
r e t a r d e d f i v e yea r o l d c h i l d . T h i s c h i l d has 
been t o Woodward and e v a l u a t e d and i s e l i g i b l e 
f o r a d m i s s i o n t o Woodward. However, they have 
had a p o l i c y no t t o a c c e p t a c h i l d under s i x 
y ea r s o f age u n l e s s the c i r c u m s t a n c e s a r e e x 
t r eme . A f t e r r e a d i n g t he h i s t o r y o f t he c h i l d , 
I t h i n k i t c o u l d c e r t a i n l y be c l a s s i f i e d as e x 
t r e m e . 

" ' H o w e v e r , t hey say t hey do not have any room a t 
Woodward and the a t t o r n e y s t a t e d t h a t i t i s the 
r e s p o n s i b i l i t y o f the Board o f S u p e r v i s o r s t o 
p l a c e the c h i l d i n a home. 

' " W e , t h e r e f o r e , wou ld l i k e an A t t o r n e y G e n e r a l ' s 
O p i n i o n as t o whethe r Woodward can r e f u s e t he 
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a d m i t t a n c e o f t h i s c h i l d ; i f t he s t a t e m e n t i s 
t r u e t h a t i t i s the r e s p o n s i b i l i t y o f t he Board 
o f S u p e r v i s o r s t o p l a c e t h i s c h i l d in a home. 
If s o , does the Board assume t h e r e s p o n s i b i l i t y 
o f the c h i l d , who has the a u t h o r i t y o f s a y i n g 
where i t s h a l l be p l a c e d , and a r e t he p a r e n t s 
l i a b l e f o r any o f the c o s t s f o r the c a r e and keep 
o f t h i s c h i I d . 1 " 

S e c t i o n 14 o f Chapter 207 p r o v i d e s f o r t he v o l u n t a r y a d m i s s i o n 
oP^aniperson b e l i e v e d t o be m e n t a l l y r e t a r d e d t o a s t a t e h o s p i T a l -
s c h o o r . 

S e c t i o n 3 o f Chapter 207 d e f i n e s h o s p i t a l - s c h o o l * as f o l l o w s : 

" S e c . 3- When used in t h i s A c t , u n l e s s the c o n 
t e x t o t h e r w i s e r e q u i r e s : 

" 1 . 1 H o s p i t a 1 - s c h o o l s 1 means t he Glenwood s t a t e 
h o s p i t a l - s c h o o l and the Woodward s t a t e h o s p i t a l -
s c h o o l . " 

S e c t i o n 14 p r o v i d e s : 

"The p a r e n t , g u a r d i a n , o r o t h e r pe r son r e s p o n s i 
b l e f o r any pe r son b e l i e v e d t o be m e n t a l l y r e 
t a r d e d w i t h i n the meaning o f t h i s A c t may on 
b e h a l f o f such pe r son r e q u e s t the county boa rd 
o f s u p e r v i s o r s o r t h e i r d e s i g n a t e d agent t o a p p l y 
t o the s u p e r i n t e n d e n t o f any s t a t e h o s p i t a l - s c h o o l 
f o r t he v o l u n t a r y a d m i s s i o n o f such per son e i t h e r 
as an i n p a t i e n t o r an o u t p a t i e n t o f t he h o s p i t a l -
s c h o o l . ' A f t e r d e t e r m i n i n g t he l e g a l s e t t l e m e n t 
o f such pe r son as p r o v i d e d by t h i s A c t , the boa rd 
o f s u p e r v i s o r s s h a l l , on forms p r e s c r i b e d by the 
b o a r d , a p p l y t o the s u p W i h t e n d e n t o f the h o s 
p i t a l - s c h o o l i n t he d i s t r i c t f o r the a d m i s s i o n 
o f such per son t o the h o s p i t a 1 - s c h o o l . The s u p 
e r i n t e n d e n t sha 1 1 a c c e p t the a p p l i c a t i o n p r o 
v i d i n g a p r e a d m i s s i o n d i a g n o s t i c e v a l u a t i o n c o n -
f.i rms. or. es.tab 1.is.he.s. ..the need , . f o r .a.dmi.s.s i o n , -
e x c e p t t h a t no appl . l c a t i o n , may be. a c c e p t e d i f . 
tE.e hosp i.t.a I - schoo l , does not, have, adequate t.a'c-
i I i t i e s a v a i I a b I e o r i f t he a c c e p t a n c e w i l l r ? -
s u l t i n an ove r c rowded c o n d i t i o n . " {Emphas i s 
S u p p l i e d ) 

The S u p e r i n t e n d a n t o f the Woodward H o s p i t a 1 - S c h o o l may no t a d m i t 
a pe r son i f t he a c c e p t a n c e w i l l r e s u l t i n an ove rc rowded c o n d i 
t i o n . 
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The c i r c u m s t a n c e s o f the p r e s e n t ca se i n d i c a t e t h e r e i s 
" no room" a t t he Woodward H o s p i t a 1 - S c h o o l f o r t h i s c h i l d . 

T h e r e f o r e , the S u p e r i n t e n d e n t o f the Woodward H o s p i t a l - S c h o o l 
may p r o p e r l y r e f u s e t o admi t t h i s c h i l d by a u t h o r i t y o f S ec . 
14, s u p r a . 

S e c t i o n 15 o f Chapter 207, p r o v i d e s f o r the pe r son who i s u n 
a b l e t o be r e c e j v e d in a ho sp i t a 1 - s choo l . 

S e c t i o n 15 p r o v i d e s : 

" S e c . 15. I f the h o s p i t a l - s c h o o l i s unab l e t o r e 
c e i v e a p a t i e n t , the s u p e r i n t e n d e n t s h a l l n o t i f y 
the c oun t y boa rd o f s u p e r v i s o r s o f the county 
f rom w h i c h the a p p l i c a t i o n i n b e h a l f o f the p r o s 
p e c t i v e p a t i e n t was made o f t h e t i m e when, such 
pe r s on may be r e c e i v e d U n t i l such t ime as t he 
p a t i e n t i s a b l e t o be r e c e i v e d by the .hosp.i.ta.l.-.._. 
s choo l . , t he c a r e o f s a i d pe r son sha.U.. be. p r o v i d e d 
as a r r a n g e d by the county boa rd of s u p e r v i s o r s . " 
(Emphas i s S u p p l i e d ) 

The word " s h a l l " as used i n a . s t a t u t e i s g e n e r a l l y c o n s t r u e d 
t o be manda to r y . S t a t e v . Hanson, 2.10 Iowa 7-7-3231, N.W. 428 , 
1930. " C a r e " has been d e f i n e d as res pons 1 b i l i t y , -charge o r 
o v e r s i g h t . (Emphas i s S u p p l i e d ) . Emery v . W h e e l e r , 129 Me. 
428 , 152 A. 624 ( 1 9 3 0 ) . 

U n t i l t h i s c h i l d i s a b l e t o be r e c e i v e d in a h o s p i t a 1 - s c h o o l , 
t he r e s p o n s i b i l i t y and p rope r p l acement f o r s a i d c h i l d i s man
d a t e d t o the coun ty boa rd o f ' s u p e r v i s o r s . 

In a d d i t i o n , you p r e s e n t the f o l l o w i n g : 

" T h i s poses a n o t h e r q u e s t i o n , n o t s p e c i f i c a l l y 
a s ked by Mr . N e w e l l . Assuming the county i s r e 
q u i r e d t o p l a c e t h i s c h i l d in a f o s t e r home because 
o f Woodward ' s r e f u s a l t o a c c e p t t h i s c h i l d , i s t he 
coun ty a l l o w e d t o charge the p a r e n t s more than the 
a ve r a ge minimum c o s t o f t he c a r e o f a n o r m a l l y i n 
t e l l i g e n t , non -hand i capped m ino r o f t he same age 
and s e x , as e s t a b l i s h e d by t h e Board o f C o n t r o l ? " 

. S e c t i o n 79 o f Chapter 207 reads i n p a r t as f o l l o w s : 
t 

" S e c . 7 9 . The f a t h e r and mo the r o f any pe r son a d 
m i t t e d o r commit ted t o a h o s p i t a 1 - s c h o o l as e i t h e r 
an i n p a t i e n t o r an o u t p a t i e n t , and any p e r s o n , 
f i r m , o r c o r p o r a t i o n bound by c o n t r a c t h e r e a f t e r 

r 
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made f o r s u p p o r t o f such per son s h a l l be and 
remain l i a b l e f o r the s u p p o r t o f such p e r s o n . 
Such pe r son and t ho se l e g a l l y bound f o r the 
s u p p o r t o f t he pe r son s h a l l be l i a b l e t o the 
county f o r a l l sums advanced by the county t o 
the s t a t e under t he p r o v i s i o n s o f s e c t i o n s 
s i x t y - o n e (61) and s e v e n t y - e i g h t (78) of t h i s 
A c t . The l i a b i l i t y o f any p e r s o n , o t h e r than 
the p a t i e n t , who i s l e g a l l y bound f o r the s u p 
p o r t o f any p a t i e n t under twen t y - one (21) yea r s 
o f age in a h o s p i t a 1 - s c h o o l s h a l l i n no i n s t a n c e 
exceed t he a ve r a ge minimum c o s t o f t he c a r e o f 
a n o r m a l l y i n t e l l i g e n t , nonhand i capped m ino r 
o f the same age and sex as such m ino r p a t i e n t . " 
(Emphas i s S u p p l i e d ) 

T h i s s e c t i o n r e f e r s t o the l i a b i l i t y o f t he p a r e n t s o f a p e r 
son who has been a d m i t t e d o r commit ted t o a h o s p i t a 1 - s c h o o l . 

A pe r son p l a c e d i n a f o s t e r home pu r s uan t t o S e c t i o n 15 o f 
Chapte r 207 i s a " p r o s p e c t i v e p a t i e n t " and has no t been a d 
m i t t e d o r commit ted t o a h o s p i t a 1 - s c h o o l . 

Sec . 61 and 78 r e f e r r e d t o in Sec . 79 o f Chapte r 207 a g a i n 
p e r t a i n s t o a pe r son who i s a d m i t t e d o r commit ted t o a h o s p i t a l -
s c h o o l . 

Sec . 81 o f Chap te r 207 p r o v i d e s f o r the l i a b i l i t y o f t he pe r son 
who i s a d m i t t e d o r commit ted t o a f a c i 1 i t y f o r ca r e . 

Chap te r 252A o f t he 1962 Code o f Iowa i s e n t i t l e d U n i f o r m Suppo r t 
o f Dependents Law. Sec . 252A.3 reads in p a r t as f o l l o w s : 

" 1 . A husband in one s t a t e i s hereby d e c l a r e d 
t o be l i a b l e f o r the s u p p o r t o f h i s w i f e and 
any c h i l d o r c h i l d r e n under s e ven teen yea r s o f 
age and any o t h e r dependent r e s i d i n g o r found 
i n the same s t a t e o r in a n o t h e r s t a t e h a v i n g 
s u b s t a n t i a l l y s i m i l a r o r r e c i p r o c a l l aws , a n d , 
i f p o s s e s s ed o f s u f f i c i e n t means o r a b l e t o 
ea rn such means, may be r e q u i r e d t o pay f o r 
t h e i r s u p p o r t a f a i r and r e a s o n a b l e sum a c 
c o r d i n g t o h i s means, as may be d e t e r m i n e d by 
the c o u r t h a v i n g j u r i s d i c t i o n o f t he re spondent 
in a p r o c e e d i n g i n s t i t u t e d under t h i s c h a p t e r . " 
(Emphas i s S u p p l i e d ) ' 
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Chap te r 252A, wh i ch was e n a c t e d in the A c t s o f t he 53 rd Genera l 
A s sembly p e r t a i n s t o a g e n e r a l s u b j e c t m a t t e r c o n c e r n i n g t he 
s u p p o r t o f any per son who i s a dependent . 

Chapte r 207 o f t he 6 1 s t Genera l A s sembly i s a S p e c i a l A c t wh i ch 
p r o v i d e s f o r the t r e a t m e n t , t r a i n i n g , i n s t i t u t i o n , c a r e , h a b i l i -
t a t i o n and s u p p o r t o f a m e n t a l l y r e t a r d e d p e r s o n . 

I t i s a w e l l known r u l e o f s t a t u t o r y c o n s t r u c t i o n t h a t where 
t h e r e i s a s t a t u t e c o v e r i n g a g e n e r a l s u b j e c t m a t t e r and a n o t h e r 
s t a t u t e c o v e r i n g a s p e c i a l p a r t o f t h a t s u b j e c t m a t t e r , t he s p e 
c i a l s t a t u t e w i l l c o n t r o l and t a k e p recedence ove r t he g e n e r a l 
s t a t u t e , e s p e c i a l l y where the s p e c i a l s t a t u t e was e n a c t e d l a t e r . 
S t a t e ex r e l Weede v . Iowa Sou the rn U t i l i t i e s Co. o f Delavfage, 
231" Iowa 784 , 2 N.W.2d 372 , (1942 J . ! 

I t wou ld seem then t h a t Chapte r 207 o f t he 6 1 s t Gene ra l A s sembly 
wou ld a p p l y t o ou r s i t u a t i o n r a t h e r than Chapter 252A o f the 1962 
Code o f Iowa. 

I t wou ld t h e r e f o r e appear t h a t the p a r e n t s o f a c h i l d who i s 
p l a c e d in a f o s t e r home u n t i l he may be r e c e i v e d by t he Woodward 
H o s p i t a l - S c h o o l pu r s uan t t o S e c t i o n 15 o f Chapter 207 , A c t s o f 
t he 6 1 s t G.A. , wou ld not be l i a b l e f o r any o f the " c o s t s " o f 
t he " c a r e " f o r s a i d c h i l d . 

R e s p e c t f u l l y s u b m i t t e d , 

ROBERT D. BERNSTEIN 
A s s i s t a n t A t t o r n e y Genera l 
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DRAINAGE- DISTRICTS: A t t o r n e y s Fees . §§ 4^5-2 and 455 .166 , 1962 
Code o f Iowa. A t t o r n e y s f ee s a r i s i n g o u t ' o f l e g a l s e r v i c e s pe r f o rmed 
by way o f l i t i g a t i o n f o r a j o i n t d r a i n a g e d i s t r i c t a r e p a y a b l e from 
the j o i n t d r a i n a g e d i s t r i c t f u n d . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo ines 

J anua r y 26, 1966 

Winnebago County Board o f S u p e r v i s o r s 
Winnebago County Cou r t House 
F o r e s t C i t y , Iowa 

Gent 1emen: 

R e f e r e n c e i s h e r e i n made to the r e q u e s t o f December 17 

w h i c h reads as f o l l o w s : 

" J o i n t D r a i n age D i s t r i c t 3-11 i s the d r a i n a g e d i s 
t r i c t l o c a t e d in Winnebago and K o s s u t h C o u n t i e s , and 
i s under the s u p e r v i s i o n o f the j o i n t boards o f s u p e r 
v i s o r s o f Winnebago and K o s s u t h C o u n t i e s . 

" I n 1962 c e r t a i n r e p a i r s o r improvements were made t o 
L a t e r a l 8 in s a i d d i s t r i c t , w h i c h i s l o c a t e d e n t i r e l y 
i n Winnebago County and i s one o f e l e v e n l a t e r a l s i n 
the d i s t r i c t . 

" I n c o n n e c t i o n w i t h c e r t a i n l i t i g a t i o n a r i s i n g o u t 
o f t h i s r e p a i r o r improvement, the d r a i n a g e d i s t r i c t 
has become i n d e b t e d to t h e i r d r a i n a g e a t t o r n e y s f o r 
s e r v i c e s i n c o n n e c t i o n w i t h t h i s l i t i g a t i o n . The 
Winnebago County Boa rd o f S u p e r v i s o r s w i s h e s t o know 
whe the r t h i s expense f o r l e g a l f ee s s h o u l d be 
cha r ged to s a i d L a t e r a l 8 o r t o the e n t i r e d i s t r i c t . 

"The l i t i g a t i o n i n v o l v e d the f o l l o w i n g m a t t e r : No 
n o t i c e o f the r e p a i r s o r the improvement ( t h e t r i a l 
c o u r t h e l d t h a t whe the r i t was a r e p a i r o r an i m p r o v e 
ment was i m m a t e r i a l ) was g i v e n to the p r o p e r t y owners 
b e n e f i t e d , nor was n o t i c e g i v e n them o f the s ub sequen t 
a s s e s smen t s w h i c h were l e v i e d upon t h e i r p r o p e r t i e s . 

" S e c t i o n 455.135 p r o v i d e s t h a t such n o t i c e s h a l l be 
g i v e n , i f t he c o s t o f the r e p a i r exceeds 50% o f t he 
o r i g i n a l t o t a l c o s t ' o f t he d i s t r i c t 1 ( o r i f an 
improvement, more than 25% o f such c o s t ) . The t r i a l 
c o u r t h e l d in a s u i t by the p r o p e r t y owners to e n j o i n 
c o l l e c t i o n o f the a s s e s s m e n t s , t h a t t he se p e r c e n t a g e s 
s h o u l d be a p p l i e d as a g a i n s t the o r i g i n a l c o s t o f 
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L a t e r a l 8 r a t h e r than a g a i n s t the o r i g i n a l c o s t o f the 
j o i n t d r a i n a g e d i s t r i c t , and a c c o r d i n g l y , a l l the a s 
ses sments were v o i d . 

" T h i s m a t t e r i s now on appea l t o the Supreme C o u r t . 
T h i s l i t i g a t i o n i s no t d i r e c t l y i n v o l v e d i n the q u e s t i o n 
w h i c h I have a sked above, bu t you may f e e l t h a t i t has 
some b e a r i n g on the m a t t e r . The s p e c i f i c q u e s t i o n 
w h i c h t he Board Wi shes to know a t t h i s p o i n t i s whe the r 
t he se c o u n s e l f ee s s h o u l d be c ha r ged to the L a t e r a l o r 
t o the J o i n t D r a i nage D i s t r i c t . " 

What you d e s c r i b e i s an i n t e r - c o u n t y d r a i n a g e d i s t r i c t a n d , 

s u b j e c t t o the s p e c i f i c p r o v i s i o n s p e r t i n e n t t o i n t e r - c o u n t y d i s 

t r i c t s as s e t f o r t h i n Chap te r 457 , Code o f 1962, i s c o n t r o l l e d by 

the p r o v i s i o n s o f Chap te r 455> Code o f 1962. See S e c t i o n 4 5 7 - 2 8 . 

T h e r e f o r e , no p r o v i s i o n b e i n g made i n Chap te r 457 f o r the emp loy 

ment o f c o u n s e l and compensa t i on t h e r e f o r , the p r o v i s i o n s o f Chap

t e r 455 in t h a t r e s p e c t a re . c o n t r o 1 1 i n g . In t h a t v i ew i t i s t o be 

o b s e r v e d t h a t the term " b o a r d " as u sed in Chap te r s 455 and 457 

s h a l l embrace the boa rd o f s u p e r v i s o r s , and the j o i n t boa rd o f 

s u p e r v i s o r s i n ca se o f i n t e r - c o u n t y l e v e e s o r d r a i n a g e d i s t r i c t s . 

S e c t i o n s 455-2 and 455 -166 , Code o f 1962, a u t h o r i z e the b o a r d 

( i n the ca se under c o n s i d e r a t i o n t h i s b e i n g the j o i n t b o a r d ) t o 

employ c o u n s e l to a d v i s e and r e p r e s e n t in any m a t t e r in w h i c h they 

a r e i n t e r e s t e d . A t t o r n e y ' s f ee s and expenses a r e a u t h o r i z e d t o 

be p a i d o u t o f the d r a i n a g e fund o f the d i s t r i c t f o r w h i c h the s e r 

v i c e s a r e r e n d e r e d o r may be a p p r o p r i a t e d e q u i t a b l y among two o r 

more d i s t r i c t s . 

S e c t i o n 455 .169 p r o v i d e s the d e t a i l s i n v o l v e d i n mak ing c l a i m s 

f o r a t t o r n e y ' s f e e s f o r s e r v i c e s pe r f o rmed f o r a boa rd to be p a i d 

f r om the d r a i n a g e funds o f the d i s t r i c t . I t wou l d appea r t h a t t he 
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l i t i g a t i o n d e s c r i b e d i n v o l v e d the j o i n t d i s t r i c t . The s t a t u t e 

does not endow each coun ty in a j o i n t d i s t r i c t w i t h power t o 

i n the d i s t r i c t , and as f a r as compensa t i on f o r a t t o r n e y ' s f e e s 

c once rned under the s t a t u t e , i t i s the j o i n t d i s t r i c t fund f rom 

w h i c h payment t h e r e f o r i s made. 

L a t e r a l s appea r t o have no s t a t u s as emp loye r s o f l e g a l 

c o u n s e l and payment o f such compensa t i on may not be made f rom a 

l a t e r a l f u n d . 

In my o p i n i o n , t h e r e f o r e , t h e s e a t t o r n e y ' s f e e s a r e p a y a b l e 

f rom the j o i n t d r a i n a g e d i s t r i c t fu,fuD (, 

employ c o u n s e l . Such power, a c c o r d i n g t o the s t a t u t e , i s v e s t e d 

OSCAR STRAUSS \ 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 
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CITIES AND TOWNS: Lega l p u b l i c a t i o n . §§ 3 66 . 7 ( 1 ) and 618.14, 
1962 Code o f Iowa. P u b l i c a t i o n o f m u n i c i p a l o r d i n a n c e s i s 
a c c o m p l i s h e d by p o s t i n g where t h e r e i s no newspaper p u b l i s h e d in 
the c i t y or town. P u b l i c a t i o n o f o t h e r m u n i c i p a l a c t i v i t i e s where 
no newspaper i s p u b l i s h e d may be s a t i s f i e d by the use o f § 618.14. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo ines 

J anua r y 27, 1966 

Hono rab l e James P. Denato 
S t a t e R e p r e s e n t a t i v e 
835 F i f t h Avenue 
Des Mo ine s , Iowa 

Dear Mr. Denato : 

Re f e r ence i s h e r e i n made to a r e c e n t l e t t e r in w h i c h i t was 

s t a t e d t h a t the town o f Norwa lk does not have a newspaper pub

l i s h e d t h e r e and the q u e s t i o n was a sked as to what wou ld be the 

r e q u i r e m e n t s o f l e g a l p u b l i c a t i o n f o r o r d i n a n c e s , r e z o n i n g , b i d s , 

e t c . , in t h a t s i t u a t i o n . 

1. As f a r as o r d i n a n c e s a r e c once rned in the s t a t e d s i t u a 

t i o n where p u b l i c a t i o n i s r e q u i r e d in a newspaper p u b l i s h e d in 

a c i t y o r town and t h e r e i s no such newspaper p u b l i s h e d in t h a t 

c i t y o r town, p u b l i c a t i o n by p o s t i n g i s a u t h o r i z e d by S e c t i o n 

3 6 6 . 7 ( l ) i 1962 Code o f Iowa., w h i c h reads as f o l l o w s : 

" 1 . Upon passage by the c o u n c i l , o r d i n a n c e s 
s h a l l be p u b l i s h e d once in the manner p r o v i d e d 
by s e c t i o n 618.14 i n c i t i e s and towns in wh i ch 
a newspaper i s p u b l i s h e d , but in c i t i e s and 
towns in w h i c h no newspaper i s p u b l i s h e d n o t i c e 
o f the passage o f o r d i n a n c e s s h a l l be g i v e n by 
p o s t i n g same in t h r e e p u b l i c p l a c e s w i t h i n the 
c i t y or town 1i m i t s . " 

2. I n s o f a r as o t h e r m u n i c i p a l a c t i v i t i e s a r e c once rned where 
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p u b l i c a t i o n i s r e q u i r e d in a newspaper p u b l i s h e d in the c i t y o r 

town and t h e r e i s no such newspaper p u b l i s h e d t h e r e i n , such r e 

qu i r ement i s s a t i s f i e d by r e s o r t to the p r o v i s i o n s o f S e c t i o n 

618.14, 1962 Code o f Iowa, p r o v i d i n g as f o l l o w s : 

" P u b l i c a t i o n o f m a t t e r s o f p u b l i c impo r t ance . 
The g o v e r n i n g body o f any m u n i c i p a 1 i t y or 
o t h e r p o l i t i c a l s u b d i v i s i o n o f the s t a t e i s 
a u t h o r i z e d to make pub 1 i cat-i on , as s t r a i g h t 
m a t t e r or d i s p l a y , o f any m a t t e r o f g e n e r a l 
p u b l i c impo r t ance , not o t h e r w i s e a u t h o r i z e d 
o r r e q u i r e d by law, by p u b l i c a t i o n in one 
o r more newspapers , as d e f i n e d in s e c t i o n 
618.3 p u b l i s h e d in and h a v i n g g e n e r a l c i r c u 
l a t i o n in such m u n i c i p a l i t y or p o l i t i c a l 
s u b d i v i s i o n , a t the l e g a l o r a p p r o p r i a t e com
m e r c i a l r a t e , a c c o r d i n g to the c h a r a c t e r o f 
the m a t t e r p u b l i s h e d . 

" I n the event t h e r e i s no such newspaper 
p u b l i s h e d in such m u n i c i p a l i t y o r p o l i t i c a l 
s u b d i v i s i o n o r in the event p u b l i c a t i o n in 
more than one such newspaper i s d e s i r e d , 
p u b l i c a t i o n may be made in any such news
paper hav i n g g e n e r a l c i r c u l a t i o n in such 
m u n i c i p a l i t y or p o l i t i c a l s u b d i v i s i o n . " 

3. To remove any q u e s t i o n o f the l e g a l i t y o f making use o f 

S e c t i o n 618.14 in t h i s s i t u a t i o n , i t may be a d v i s a b l e , i n a d d i t i o n 

t o p u b l i c a t i o n under t h a t s e c t i o n , to p u b l i s h a l s o by p o s t i n g in 

t h r e e p l a c e s i n such c i t y o r town. 

Very t r u l y y o u r s , 

/s/ Oscar S t r a u s s 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y Gene ra l 



TAXATION: Exemptions—Sections 411.13 and 422.66, Code of 
Iowa, 1962. A l l pensions, annuities, retirement allowances 
and other rig h t s mentioned i n Section 411.13 are exempt 
from any tax of t h i s state. Refund may be applied for under 
the provisions of Section 422.66. 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

January 27, 1966 

Mr. Ray A. Fenton 
Polk County Attorney 
Room 406 Court House 
Des Moines, Iowa 

Dear Mr. Fenton: 

This i s i n reply to your l e t t e r dated January 20, 1966, 
in which you ask the following questions: 

"1. Do peace o f f i c e r s on pension under 
Chapter 411, of the Code of Iowa, 
have to pay State Income Tax on 
the retirement benefits they receive? 

"2. If the answer to question No. 1 i s 
'No', i s a peace o f f i c e r who has 
paid State Tax on any of these 
retirement benefits e n t i t l e d to a 
refund of said tax?" 

Section 411.13, Code of Iowa, 1962, provides as follows: 

"411.13 Exemption for tax and execution. 
The r i g h t of any person to a pension, 
annuity, or retirement allowance, to 
the return of contributions, the pension, 
annuity, or retirement allowance i t s e l f , 
any optional benefit or death benefit, 
any other right accrued or accruing to 
any person under the provisions of t h i s 
chapter, and the moneys in the various 
funds created under t h i s chapter, are 
hereby exempt from any tax of the state 
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and s h a l l not be subject to 
execution, garnishment, attach
ment, or any other process what
soever, and s h a l l be unassignable 
except as i n t h i s chapter s p e c i 
f i c a l l y provided." 

This o f f i c e , i n opinion No. 65-5-11, dated May 18, 
1965, addressed to Mr. Gene L. Needles, Director, Law 
Enforcement D i v i s i o n , Iowa Liquor Control Commission, 
advised that a l l pensions, annuities, retirement a l 
lowances and other r i g h t s mentioned i n Section 97A.12, , 
Code of Iowa, 1962, as well as that p o r t i o n of the monthly 
b e n e f i t a t t r i b u t a b l e to the amounts contributed by the 
employee are exempt from any tax of t h i s state. Since 
Sections 411.13 and 97A.12 are s u b s t a n t i a l l y i d e n t i c a l , 
that opinion would be applicable to pensions under 
Chapter 411, Code of Iowa, 1962. 

In reply to your second question, a refund of State i n 
come tax may be applied for under the provisions of 
Section 422.66, Code of Iowa, 1962, which provides as 
follows? 

"422.66 Correction of erro r s . I f 
i t s h a l l appear that, as a r e s u l t of 
mistake, an amount of tax, penalty, 
or i n t e r e s t has been paid which was 
not due under the provisions of t h i s 
chapter, then such amount s h a l l be 
credited against any tax due, or to 
become due, under t h i s chapter from 
the person who made the erroneous 
payment, or such amount s h a l l be 
refunded to such person by the com
mission. No claim for refund or 
c r e d i t that has not been f i l e d with 
the commission within f i v e years 
a f t e r the tax payment upon which a 
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refund or c r e d i t i s claimed became 
due, or one year a f t e r such tax 
payment was made, whichever time 
i s the l a t e r , s h a l l be allowed by 
the commission." 
; i : 

Very t r u l y yours, 

Thomas W. McKay 
Spec i a l A s s i s t a n t Attorney General 

TWMrdj 



SCHOOLS AND SCHOOL DISTRICTS: L e a s i n g J u n i o r C o l l e g e D o r m i t o r i e s . 
"•§§ 262.35* 262.36, 1962 Code o f Iowa, and Chapter 242, A c t s o f the 
61 s t G.A. Chap te r 242, A c t s o f the 6 l s t G.A., does not a u t h o r i z e 
s choo l boards t o l ea se d o r m i t o r i e s f o r the d i s t r i c t ' s j u n i o r 
co11ege. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo ines 

J anua r y 31, 1966 

Mr. Dav id A . F i t z g i b b o n s 
Emmet County A t t o r n e y 
602 C e n t r a l Avenue 
E s t h e r v i 1 1 e , Iowa 

Dear Mr. F i t z g i b b o n s : 

Th i s i s i n r e sponse t o your r e c e n t r e q u e s t r e g a r d i n g t h e a p p l i 
c a t i o n o f Chap te r 242 , A c t s o f t he 6 1 s t Gene ra l A s s e m b l y . in 
the r e q u e s t you s t a t e d t h a t : 

"The E s t h e r v i l l e Community Schoo l D i s t r i c t o p e r a t e s 
a J u n i o r C o l l e g e t h a t p r e s e n t l y has an e n r o l l m e n t 
o f a p p r o x i m a t e l y 507 s t u d e n t s . I t i s t he judgment 
o f the Board t h a t s t u d e n t h o u s i n g i s n e c e s s a r y t o 
house and f eed s t u d e n t s p r e s e n t l y e n r o l l e d and t o 
house and f e e d a d d i t i o n a l s t u d e n t s t h a t a r e e x 
p e c t e d t o e n r o l l in t h e f u t u r e . 

"A l o c a l L e s s o r has a d v i s e d t he Board t h a t he w i l l 
c o n s t r u c t a d o r m i t o r y complex t h a t w i l l e v e n t u a l l y 
house 325 J u n i o r C o l l e g e s t u d e n t s . The f i r s t d o r m i 
t o r y w i l l house and f e e d a p p r o x i m a t e l y 100 s t u d e n t s . 
However, in o r d e r t o s e c u r e t h e n e c e s s a r y f i n a n c i n g 
he needs a long term l e a s e w i t h the Schoo l D i s t r i c t . " 

You then s p e c i f i c a l l y a sk : 

1. " I s a d o r m i t o r y o r s t u d e n t h o u s i n g u n i t o r complex 
i n c l u d e d under the ' e x i s t i n g s c h o o l h o u s e f a c i l i t i e s ' 
[ p h r a s e o f Chapter 2 42 , A c t s o f the 6 1 s t Genera l 
A s s e m b l y ] , so t h a t t he Schoo l D i s t r i c t can e n t e r 
i n t o a l o n g - t e r m l e a s e f o r r e n t a l o f s t u d e n t h o u s i n g 
f a c i 1 i t i e s ? " 
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2 . "The L e s s o r p roposes t o f e e d and house t he s t u d e n t s 
and the Schoo l D i s t r i c t wou ld c o l l e c t t he d o r m i 
t o r y room and boa rd cha rge f rom the s t u d e n t . 

" a . Can the Schoo l D i s t r i c t c o l l e c t t h i s money 
and use t he e n t i r e amount f o r r e n t a l payments 
under t he l ea se ? 

" b. Would the r e n t a l o b l i g a t i o n under the l e a s e 
be c o n s i d e r e d an ' i n d e b t e d n e s s ' o f t he s c h o o l 
c o r p o r a t i o n under S e c t i o n 2 9 6 . 1 ? " 

3- " C h a p t e r 242 , A c t s o f t he 6 1 s t Gene r a l Assembly 
f u r t h e r p r o v i d e s t h a t an e x t e n d e d l e a s e a g r e e 
ment must be app roved by 60 p e r c e n t o f the 
v o t e r s . What p r o p o s i t i o n must be p r e s e n t e d t o 
t he v o t e r s ? " 

In re sponse t o your f i r s t q u e s t i o n , I r e f e r you t o Chap te r 242 , 
A c t s o f the 6 l s t Gene ra l A s s emb l y , w h i c h p r o v i d e s in p a r t : 

"The Board may, w i t h the a p p r o v a l o f s i x t y (60) 
per c e n t o f t he v o t e r s , * * * , make ex tended 
t ime c o n t r a c t s not t o exceed twenty (20) y ea r s 
in d u r a t i o n f o r r e n t a l o f b u i l d i n g s t o s u p p l e 
ment e x i s t i n g s c h o o l h o u s e f a c i l i t i e s ; . . . . " 
(Emphas is Added") 

A re d o r m i t o r i e s " s c h o o l h o u s e f a c i l i t i e s " ? Is the l e a s i n g o f a 
d o r m i t o r y , f u r n i s h i n g " s c h o o l h o u s e f a c i l i t i e s " w i t h i n t he meaning 
t h a t the 6 1 s t Gene r a l Assembly i n t e n d e d t o a t t a c h t o t h o s e words? 
The use o f the word " s c h o o l h o u s e " wou l d seem t o m a n i f e s t a l e g i s 
l a t i v e i n t e n t t o l i m i t t he o p e r a t i o n o f Chapte r 242 , A c t s o f t he 
6 1 s t Genera l A s s e m b l y , t o i n s t r u c t i o n a l b u i l d i n g s r a t h e r t han 
r e s i d e n t i a l - t y p e b u i l d i n g s . I f t h a t was the l e g i s l a t i v e i n t e n t , 
the A t t o r n e y Gene ra l must no t s t r a y so f a r f rom the language as 
t o be r i d i c u l o u s . Nor may the A t t o r n e y Genera l amend Chap te r 
242 , A c t s o f t he 6 1 s t Gene ra l A s sembly i n the g u i s e o f c o n s t r u i n g 
t he same. Case v . O l s o n , 234 Iowa 869 , 14 N.W.2d 717 ( 1 9 4 4 ) . 

In c o n s t r u i n g t h i s A c t t o d e t e r m i n e whe the r a d o r m i t o r y i s a 
" s c h o o l h o u s e " , " i t i s p r o p e r * * * t o t a k e i n t o c o n s i d e r a t i o n 
the o b j e c t wh i ch the L e g i s l a t u r e sought t o o b t a i n , and t he e v i l 
wh i ch i t endeavo red t o remedy, and t h e s u r r o u n d i n g c i r c u m s t a n c e s 
and t he ends i n t e n d e d t o be a c c o m p l i s h e d , as w e l l as t he c o n t e x t ; 
and s t a t u t e s s h o u l d be c o n s t r u e d as t o g i v e e f f e c t t o the e v i d e n t 
l e g i s l a t i v e i n t e n t . " S t a t e v . C l a i b o r n e , 185 Iowa 170, 177, 178; 
170 N.W. 417 , 420; 3 A . L . R . 392, 397 ( 1 9 1 9 ) . 
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Le t us v i e w t h e c i r c u m s t a n c e s t h a t p r e c i p i t a t e d t h i s s t a t u t e . 
School d i s t r i c t s have had a d i f f i c u l t t ime p r o v i d i n g adequa te 
c l a s s r o o m space f o r p u p i l s because o f i n c r e a s e d e n r o l l m e n t and 
the d i s t r i c t s ' i n a b i l i t y t o o b t a i n t he passage o f f a v o r a b l e bond 
i s s u e s . 64 OAG 3 5 1 , 352 . T h e r e f o r e , s c h o o l boards were f o r c e d 
t o f i n d o t h e r methods by wh i ch t hey c o u l d o b t a i n a d d i t i o n a l 
c l a s s r o d m s p a c e . I n i t i a l l y the s c h o o l boards l e a s e d a d d i t i o n a l 
c l a s s r o o m s p a c e , 64 OAG 3 5 1 . However, b e f o r e l ong pu r cha se o p 
t i o n s were i n s e r t e d i n the c l a s s r o o m l e a s e c o n t r a c t s . In t h i s 
manner, s c h o o l boa rd s were a b l e t o pu r cha se a d d i t i o n a l c l a s s r o o m 
s p a c e , a t a s u b s t a n t i a l c o s t t o the d i s t r i c t ' s r e s i d e n t s , w i t h o u t 
the n e c e s s i t y o f s u b m i t t i n g the p r o p o s a l t o the d i s t r i c t ' s e l e c 
t o r s . E v i d e n t l y , t he L e g i s l a t u r e d e c i d e d t h a t i t was p r ope r f o r 
e l e c t o r s t o have a v o i c e i n d e t e r m i n i n g whethe r a d i s t r i c t s h o u l d 
i n c u r t h e s u b s t a n t i a l expense o f e n t e r i n g i n t o l e a s e o r l e a s e -
pu rchase o p t i o n c o n t r a c t s f o r a d d i t i o n a l c l a s s r o o m s p a c e , becau se 
t he 61 s t Gene r a l A s sembly e n a c t e d Chap te r 242 , as a remedy f o r 
the above s i t u a t i o n . I t i s a l s o p e r s u a s i v e t h a t Chap te r 242 , 
A c t s o f t he 6 1 s t Gene ra l A s sembly was a d o p t e d a t the f i r s t r e g u l a r 
l e g i s l a t i v e s e s s i o n a f t e r t h e A t t o r n e y Genera l r u l e d t h a t a s c h o o l 
boa rd c o u l d e n t e r i n t o a l e a s e f o r a d d i t i o n a l c l a s s r o o m s p a c e . 
64 OAG 351• From the above d i s c u s s i o n i t i s e v i d e n t t h a t t he 
e v i l w h i c h the L e g i s l a t u r e sought t o remedy was the s c h o o l b o a r d ' s 
l e a s i n g o f c l a s s r o o m space w i t h o u t v o t e r a p p r o v a l . I t does no t 
appear t h a t t he l e a s i n g o f d o r m i t o r i e s was w i t h i n the l e g i s l a t i v e 
mind when t h i s s t a t u t e was e n a c t e d . T h e r e f o r e , i n a c c o r d w i t h 
the c i t e d d i r e c t i v e in S t a t e v . CI a i b o r n e , s u p r a , I f e e l c o n 
s t r a i n e d t o c o n s t r u e t h e ph ra se " r e n t a l o f b u i l d i n g s t o s u p p l e 
ment e x i s t i n g s chodhouse f a c i l i t i e s " i n a c c o r d w i t h the e v i d e n t 
l e g i s l a t i v e i n t e n t i . e . t h e l e a s i n g o f a d d i t i o n a l c l a s s r o o m 
s pa c e . 

Your a t t e n t i o n i s d i r e c t e d t o the Code s e c t i o n s empowering t he 
S t a t e Board o f Regents t o p r o v i d e d o r m i t o r y f a c i l i t i e s . S e c 
t i o n s 262.35 and 2 6 2 . 3 5 , 1962 Code o f Iowa, p r o v i d e r e s p e c t i v e l y : 

"The s t a t e b o a r d o f r e g e n t s i s a u t h o r i z e d t o : 

" ' 1 . E r e c t f rom t i m e ^ t o t ime a t any o f t he 
i n s t i t u t i o n s under i t s c o n t r o l such d o r m i 
t o r i e s as may be r e q u i r e d t o t he good o f 
t he i n s t i t u t i o n s . 1 " 

"The e r e c t i o n o f such d o r m i t o r i e s i s a p u b l i c 
n e c e s s i t y and the s a i d boa rd i s v e s t e d w i t h 
f u l l power t o pu r cha se o r condemn a t s a i d i n 
s t i t u t i o n s , o r c o n v e n i e n t t h e r e t o , a l l r e a l 
e s t a t e n e c e s s a r y t o c a r r y ou t t he powers h e r e i n 
g r a n t e d . " 
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The above s p e c i f i c s t a t u t o r y a u t h o r i z a t i o n t h a t the L e g i s l a t u r e 
f e l t i t was n e c e s s a r y t o employ in v e s t i n g the S t a t e Board o f 
Regents w i t h the a u t h o r i t y t o p r o v i d e d o r m i t o r y f a c i l i t i e s i s t o 
be compared w i t h the g e n e r a l l anguage by wh i ch you seek t o l e a s e 
d o r m i t o r y f a c i l i t i e s . In the ab sence o f an e x p r e s s enac tment 
amending Chap te r 242 , A c t s o f t he 6 l s t Genera l A s s e m b l y , s i m i l a r 
t o S e c t i o n s 262.35 and 262 . 36 , I am o f the o p i n i o n t h a t the word 
" s c h o o l h o u s e " was no t i n t e n d e d t o i n c l u d e d o r m i t o r i e s . 

In v i e w o f my answer t o q u e s t i o n o n e , your second and t h i r d 
q u e s t i o n s a r e now moot. 

Very t r u l y y o u r s , 

A s s i s t a n t A t t o r n e y Gene ra l 

ms 
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TAXATION: Real Property; Exemptions—Section 427 .1 (9) (2.4) , 
1962, Code of'Iowa. Property owned by a school d i s t r i c t , 
which i s used as the residence of the school administrator, 
rent-free, i s exempt from taxation provided Sections 427.1 
(9) and (24) are f u l l y complied with-

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 
January 31, 1966 

Mr. Robert W. Burdette 
Decatur County Attorney 
Box 61 
Leon, Iowa 

Dear Mr. Burdette: 

This i s i n reply to your request for an opinion on the 
following: 

On January 30, 1963, the Mormon T r a i l Community School 
D i s t r i c t voted to buy a house for use of administrator 
personnel under the school board's p o l i c y of furnishing 
a residence rent-free tp i t s administrators i n order to 
secure teachers more e a s i l y since s a t i s f a c t o r y r e n t a l 
homes are d i f f i c u l t to obtain i n Garden Grove. On May 
2, 1963, the purchase was completed and deed made and 
delivered to the school d i s t r i c t and on June 22, 1963, 
the administrator took'possession of the residence. Such 
residence has been furnished rent-free to the school 
d i s t r i c t ' s administrators since that time. The district;,' 
however, f a i l e d to f i l e the deed u n t i l December 4, 1965, 
and no exemption c e r t i f i c a t e was f i l e d under Section 
427.1(24). The taxes are on the treasurer's books for 
1963 and 1964, and the property i s on the tax r o l l for 
1965, the 1965 taxes having been levied at the Supervisor's 
meeting of December 8, 1965. 

"1. Is school property used as residence 
of school administrator exempt under 
Section 427.1(2)? 
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"2. Does the requirement of the Code 
requiring c h a r i t a b l e s o c i e t i e s to 
record t h e i r deed (Section 427.1(9)) 
also require f i l i n g of deed i f pro
perty i s exempt under Section 42^.1(2)? 

"3. Is an exemption ap p l i c a t i o n under 
Section 427.1(24) required i f pro
perty i s exempt under other sub
sections than subsection 6 or 9?" 

In the leading case of The Trustees of Griswold vs. The 
State of Iowa. 46 Iowa 275 (1877), the Iowa Supreme Court 
was asked to i n t e r p r e t Iowa Code Section 797 (now Iowa 
Code, Section 427.1(9)) i n order to determine whether two -
residence properties owned by a college and a church and 
occupied, respectively, by a professor at the college 
and a bishop who was rector of the church were exempt 
from taxation under the Iowa Code. 

The court, i n holding that both residences were exempt 
from taxation under the Iowa Code stated J 

" I t i s proper to say, that exempting 
these buildings from taxation i s not 
an incentive to these i n s t i t u t i o n s to 
b u i l d up a class of property for the 
purpose of holding i t exempt from tax
ation. The buildings in question were 
erected or purchased with the money of the 
corporation owning them, they are not 
leased or otherwise used with a view to 
pecuniary p r o f i t , and are used to sustain 
the college and the church i n the same 
ways that the money invested i n them 
would have been used, i f the interest, of 
i t had been appropriated to pay the rent 
of residence for the professor and the 
rector." 
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As recently as 1963, i n the case of T r i n i t y Lutheran 
Church of Des Moines vs. V.L. Browner, 255 Iowa 197, 
121 N.W. 2d 131, the Iowa Supreme Court was again asked 
to i n t e r p r e t t h i s same section of the Iowa Code (Sec
t i o n 427.1(9)) i n an action to have declared exempt from 
taxation a church owned residence located near but not 
on church grounds and occupied by the church's teaching 
minister who acted as organist, choir director, and 
r e l i g i o u s teacher and who, as part of h i s remuneration, 
was given use of the residence i n which to live- the 
Court statesr 

"In 1877 under an almost i d e n t i c a l 
statutory provision t h i s Court con
sidered a s i t u a t i o n so si m i l a r as to 
make the pronouncements c o n t r o l l i n g . " 

The Court then c i t e s the Griswold College case discussed 
above and continues: 

"The Court held that under the pro
visions of the statute the residence 
properties so used were exempt. 

"The majority opinion concludes with 
these prophetic words of i n v i t a t i o n s 

' . . . I f i t be the l e g i s l a t i v e 
w i l l that.the exemption of 
t h i s class of property be 
further r e s t r i c t e d than i t 
now i s , that w i l l can e a s i l y 
be expressed i n appropriate 
l e g i s l a t i o n . ' 

"The l e g i s l a t u r e has not accepted 
the i n v i t a t i o n to change the i n t e r 
p r etation of i t s own expressed p o l i c y 
and under that construction of l e g i s 
l a t i v e p o l i c y church parsonages have 
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been exempt from taxation for over 
85 years. By l e g i s l a t i v e silence 
the construction.has been approved. 
I t i s not for us to now change what 
has been accepted as the l e g i s l a t i v e - • 
intent for so many years. 

"The Griswold case has been c i t e d 
and followed consistently and states 
the Iowa rule to date." 

The Attorney General has also previously considered t h i s 
problem i n 1954 OAG 130, where i t was held that "a home 
owned by a school d i s t r i c t i n which the school j a n i t o r 
was permitted to l i v e rent-free i n l i e u of part of h i s 
salary, was not subject to taxation. 

In answer to your second question, I refer f i r s t to A.M. 
McCall,' et a l vs. Dallas County, et a l , 220 Iowa 434, 262 
N.W. 824, a case i n which the County of Dallas was given 
land to be used for the purpose of education. On page 
439 of the opinion, the court statedr 

"...The school system of a county 
i n t h i s state i s an 'educational 
i n s t i t u t i o n ' , and i f t h i s i s true 
i t necessarily follows that the 
property involved on t h i s appeal 
i s exempt from taxation. I t can
not be questioned that the county 
or state school systems of t h i s 
state are educational i n s t i t u t i o n s . " 

In the In re Estate of Cooper, 229 Iowa 921, 295 N.W.448 
case, the Iowa Supreme Court i n deciding that several 
educational i n s t i t u t i o n s would q u a l i f y as charitable 
organizations under Section 6944(9) of the Iowa Code 
(now Section 427.1(9)) stated on page 930r 
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"And i t has frequently been held that 
an educational i n s t i t u t i o n , under the 
provisions of section 6944, i s also 
a charitable organization, and that 
educational i n s t i t u t i o n s are within 
the provisions of subsection 9 of 
section 6944." 

Section 427.1(9) of the Iowa Code s p e c i f i c a l l y demands 
that the deed be f i l e d : 

" . . . A l l deeds or leases by which 
such property i s held s h a l l be f i l e d 
for record before the property herein 
described s h a l l be omitted from the 
assessment." 

Since the deed for the residence of the property i n 
question was f i l e d on December 4, 1965, the only im
pediment l e f t i n securing the exemption i s a procedural 
one. Section 427.1(24) provides the procedure for 
claiming an exemption of property by any society or 
organization claiming such exemption through Section 
427.1(9). The necessity of f i l i n g for the exemption i s 
pointed out i n 1964 OAG 437 where i t was held that where 
statutory provisions have not been followed regarding 
time to f i l e an a p p l i c a t i o n for exemption, the board of 
supervisors has no authority to excuse or forgive any 
previous taxes paid or allow an exemption that has not 
been timely f i l e d . 

I t i s the opinion of t h i s o f f i c e then that the property 
i n question i s exempt from taxation, but only when the 
provisions of Section 427.1(24) are complied with. Con
sequently, the property was not exempt during the taxable 
years 1963, 1964, and 1965. 

Very t r u l y yours, 

David W. K e l l y 
Assistant Attorney General 

DWKrdj 



CITIES AND TOWNS: P o l i c e and f i r e r e t i r e m e n t b e n e f i t s . Chap te r s 
410 and 4 1 1 , 1962 Code o f Iowa, as amended,, A f t e r J anua r y 1, 1966, 
f i r e m e n employed i n the depar tments o f c i t i e s o f t en thousand 
p o p u l a t i o n o r more , o r under c i v i l s e r v i c e , • s h a l 1 not be r e q u i r e d 
t o remain on duty f o r p e r i o d s a g g r e g a t e in each month more than 
f i f t y - s i x hours p e r week e x c e p t t h a t t h e r e i s no such r e s t r i c t i o n 
a p p l i c a b l e t o the c h i e f , o r o t h e r pe r sons when i n command o f a 
f i r e d e p a r t m e n t , o r t o f i r e m e n who a r e employed s u b j e c t t o c a l l 
o n l y , and no such r e s t r i c t i o n a p p l i c a b l e i n case of s e r i o u s e m e r g e n c i e s . 
To be e l i g i b l e f o r the f u l l p e n s i o n amount p r o v i d e d f o r by s e c t i o n 
4 1 0 . 6 of the 1962 Code o f Iowa, as amended, a f i r e m a n i s not r e 
q u i r e d t o s e r v e the n e c e s s a r y 22 yea r s subsequent t o t he da t e upon 
wh i ch the r e t i r e m e n t program was adop ted in a s p e c i f i c communi ty . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 
F e b r u a r y 2, 1966 

H o n o r a b l e J . P. Denato 
S t a t e R e p r e s e n t a t i v e 
836 5 th Avenue 
Des M o i n e s , Iowa 

Dear Mr. Dena to : 

I am i n r e c e i p t o f your r eques t f o r an o p i n i o n r e l a t i v e t o the 
f o l l o w i n g q u e s t i o n s : 

I 

What i s the maximum number o f hours d u r i n g wh i ch 
a f i r e m a n can be on du ty i n Iowa? 

C h a p t e r 4 1 0 , 1962 Code o f Iowa, as amended, i s a p p l i c a b l e t o f i r e 
men a p p o i n t e d p r i o r t o March 2, 1934; Chap t e r 4 1 1 , 1962 Code o f 
Iowa, as amended, i s a p p l i c a b l e t o f i r e m e n a p p o i n t e d a f t e r t h a t 
d a t e . The p r o v i s i o n s o f s e c t i o n s 4 1 0 . 1 9 and 411 .16 a r e i d e n t i c a l 
and s t a t e : 

" F i r e m e n employed in the f i r e depar tment o f 
c i t i e s o f t en thousand p o p u l a t i o n o r more , o r 
under c i v i l s e r v i c e , s h a l l not be r e q u i r e d t o 
remain on du ty f o r p e r i o d s o f t ime wh i ch w i l l 
a g g r e g a t e in each month more than an ave rage 
o f s i x t y - t h r e e hours pe r week e f f e c t i v e J a n 
ua r y 1, 1964, and f i f t y - s i x hours pe r week 
e f f e c t i v e J anua r y 1, 1966 and no s i n g l e 
p e r i o d o f t i m e , o r s h i f t , s h a l l exceed 
t w e n t y - f o u r hours i n l e n g t h , p r o v i d e d t h a t 
i n c a ses o f s e r i o u s emergenc i e s such f i r e m e n 
may be r e q u i r e d t o remain on du ty u n t i l such 
emergency has p a s s e d , when so o r d e r e d by the 
c h i e f o f the depar tment o r p e r s o n a c t i n g i n 
h i s p l a c e . F i r emen c a l l e d back t o du ty under 
t h i s p r o v i s i o n s h a l l be d u l y compensated i n 
a c c o r d a n c e w i t h t h e i r r e g u l a r h o u r l y w a g e . " 

66-2-1 
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S e c t i o n 410.20 s t a t e s : 

"The p r o v i s i o n s o f s e c t i o n 410.19 s h a l l not 
a p p l y t o the c h i e f , o r o t h e r p e r s o n when in 
command o f a f i r e d e p a r t m e n t , nor t o f i r e m e n 
who a r e employed s u b j e c t t o c a l l o n l y . " 

The language o f s e c t i o n 411.17 i s i d e n t i c a l t o t h a t o f s e c t i o n 
410.20 e x c e p t t h a t s e c t i o n 411.17 makes r e f e r e n c e t o s e c t i o n 411 .16 . 

The above q u o t e d s t a t u t e s a r e the o n l y Iowa s t a t u t e s r e g u l a 
t i n g t h i s m a t t e r . The language o f t h e s e s t a t u t e s makes i t c l e a r 
t h a t a t the p r e s e n t t ime f i r e m e n employed i n the depa r tmen t s o f 
c i t i e s o f ten thousand p o p u l a t i o n o r more, o r under c i v i l s e r v i c e , 
s h a l l no t be r e q u i r e d to remain on du t y f o r p e r i o d s a g g r e g a t i n g 
i n each; month more than f i f t y - s i x hour s per week a f t e r J a n u a r y 1, 
1966, e x c e p t i n c a s e o f s e r i o u s e m e r g e n c i e s , o r e x c e p t i n t h o s e 
c a s e s d e s c r i b e d i n s e c t i o n s 410.20 and 411.17 o f the Iowa Code 
q u o t e d above . 

I I 

"Mus t a f i r e m a n who r e t i r e s under the p r o v i s i o n s 
o f C h a p t e r 410 o f the 1962 Code o f Iowa, as 
amended, s e r v e as a f i r e m a n f o r 22 yea r s s u b s e 
quent t o the t ime the r e t i r e m e n t program i s a d o p t e d 
i n a s p e c i f i c community b e f o r e he i s e l i g i b l e f o r 
the f u l l p e n s i o n amount p r o v i d e d f o r by S e c t i o n 
410.6 o f the 1962 Code o f Iowa, as amended?" 

The Iowa law on t h i s p o i n t appea r s to be q u i t e c l e a r . In 
Mathewson v . Board o f T r u s t e e s o f F i r e m e n ' s P e n s i o n Fund, 226 Iowa 
6 1 , 2b3 N.W. 256 U 9 3 b j Mr. Mathewson became 50 yea r s o f age on 
December 14, 1936, and a p p l i e d f o r b e n e f i t s F e b r u a r y 13, 1937. 
Under s e c t i o n 6310 o f the 1935 Code t he l e g i s l a t u r e had changed 
the e l i g i b i l i t y p r o v i s i o n s o f the 1913 Code Supp lement . S e c t i o n 
6310 c o n t a i n s t he same language o f the p r e s e n t s e c t i o n 410.6 o f 
the Code. The q u e s t i o n f a c i n g the c o u r t was whethe r the p l a i n t i f f 
had to c o m p l e t e 22 y e a r s o f s e r v i c e sub sequent to the 1935 e n a c t 
ment o r w h e t h e r h i s y e a r s o f s e r v i c e b e f o r e 1935 c o u l d be c o n s i d e r e d 
i n c ompu t i n g h i s e l i g i b i l i t y record. The c o u r t on page 65 o f the 
Iowa R e p o r t s s t a t e d : 

" T h e r e i s n o t h i n g i n s e c t i o n 6315 o f the Code 
w h i c h r e q u i r e s t h a t the s e r v i c e , t o w i t , the 
t w e n t y - t w o y e a r s , be a f t e r t he c i t y e l e c t e d 
to go under t he p r o v i s i o n s o f t he p e n s i o n 
a c t . " 
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And on page 67 o f the Iowa R e p o r t s , the c o u r t s t a t e d : 

" . . . When the l e g i s l a t u r e e n a c t e d s e c t i o n 
6315 i t d i d not t h e r e i n s p e c i f y t h a t the t ime 
o f s e r v i c e was t o commence w i t h the t ime t h a t 
the f i r e depa r tment became a. p e n s i o n p a y i n g 
d e p a r t m e n t . Ra the r i t s a i d , ' ' a n y member o f 
s a i d depa r tment who s h a l l have s e r v e d t w e n t y -
two y e a r s . 1 " 

T h i s l anguage and d e c i s i o n o f the c o u r t was r e c e n t l y r e a f f i r m e d 
by the Iowa c o u r t i n C i t y o f Iowa C i t y v . W h i t e . 253 Iowa 41 , 111 
N.W.2d 266 ( 1962 ) . 

Thus, to be e l i g i b l e f o r the f u l l p e n s i o n amount p r o v i d e d f o r by 
s e c t i o n 410.6 o f the 1962 Code o f Iowa, as amended, a f i r e m a n i s 
no t r e q u i r e d to s e r v e the n e c e s s a r y 22 yea r s subsequent t o the 
d a t e upon w h i c h the r e t i r e m e n t program was adop ted i n a s p e c i f i c 
community. He can be e l i g i b l e f o r f u l l r e t i r e m e n t b e n e f i t s 
though a p o r t i o n o f the 22 yea r s s e r v i c e t ime was s e r v e d p r i o r t o 
the da te the r e t i r e m e n t program was a d o p t e d . 

In c o n c l u s i o n t h e n , i t i s the o p i n i o n o f t h i s o f f i c e t h a t a f t e r 
J a n u a r y 1, 1966, f i r e m e n employed i n the depa r tment s o f c i t i e s o f 
t en thousand p o p u l a t i o n o r more, o r under c i v i l s e r v i c e , s h a l l n o t 
be r e q u i r e d t o rema in on du ty f o r p e r i o d s a g g r e g a t e i n each month 
more than f i f t y - s i x hours per week e x c e p t t h a t t h e r e i s no such 
r e s t r i c t i o n a p p l i c a b l e t o the c h i e f , o r o t h e r pe r son s when i n 
command o f a f i r e d e p a r t m e n t , o r t o f i r e m e n who a r e employed s u b j e c t 
t o c a l l o n l y , and no such r e s t r i c t i o n a p p l i c a b l e i n ca se o f s e r i o u s 
e m e r g e n c i e s . To be e l i g i b l e f o r t he f u l l p e n s i o n amount p r o v i d e d 
f o r by s e c t i o n 410.6 o f the 1962 Code o f Iowa, as amended, a f i r e 
man i s not r e q u i r e d to s e r v e the n e c e s s a r y 22 y e a r s sub sequent t o 
t he d a t e upon w h i c h the r e t i r e m e n t program was adop ted i n a s p e c i f i c 
communi t y . 

Ve r y t r u l y y o u r s , 

'WADE CLARKE, J f t . 
A s s i s t a n t A t t o r n e y G e n e r a l 

b j 



COUNTY AND COUNTY OFFICERS: Rab ies v a c c i n a t i o n o f dogs. 
§ § 3 51 . 1 , 351 -3 , 351.4 and 351-9 , J 9 6 2 Code o f Iowa; Chapter 
311, A c t s o f 61 - s t 'G .A. The e f f e c t i v e da te o f a dog l i c e n s e 
under Chapte r 311 i s J a n u a r y 1, u n l e s s t h e r e i s a subsequent 
a p p l i c a t i o n under § 351-4 . The Department o f A g r i c u l t u r e has 
by r u l e app r o ved , a v a c c i n e and has i n d i c a t e d a two - yea r 
e f f e c t i v e p e r i o d ' f o r i t . The c e r t i f i c a t e o f v a c c i n a t i o n 
s i g n e d by the v e t e r i n a r i a n s h a l l show t h a t the v a c c i n e g i v e n to 
the dog w i l l have an e f f e c t i v e p e r i o d o f s i x months o r more 
f rom the e f f e c t i v e da te o f the dog l i c e n s e . 

S t a t e o f Iowa 
,. DEPARTMENT OF JUSTICE 

* Des Mo i nes 

F e b r u a r y 16, 1966 

Mr . R i c h a r d G. Dav i d son 
Page County A t t o r n e y 
Page County C o u r t House 
C l a r i n d a , Iowa 

Dear Mr. D a v i d s o n : 

You have a s ked the f o l l o w i n g q u e s t i o n s : 

" I t has come t o ou r a t t e n t i o n t h a t Chap te r 311 o f the 
6 1 s t G e n e r a l A s s emb l y , t o the e x t e n t t h a t i t amends 
Chap te r 351 o f the 1962 Code o f Iowa, r e q u i r e s t h a t 
a ' c e r t i f i c a t e o f v a c c i n a t i o n ' s i g n e d by a l i c e n s e d 
v e t e r i n a r i a n must be p r e s e n t e d showing t h a t a r a b i e s 
v a c c i n a t i o n f o r a c e r t a i n a n i m a l wou ld no t e x p i r e 
p r i o r t o s i x months f rom the e f f e c t i v e da t e o f the 
dog 1i c e n s e . 

"The t h r e e q u e s t i o n s i n v o l v e d a r e as f o l l o w s : 

" 1 . Is t he e f f e c t i v e da te o f the dog l i c e n s e under 
the s t a t u t e the da t e o f a p p l i c a t i o n f o r the 
dog 1? cense ? 

" 2 . Must the v e t e r i n a r i a n c e r t i f y the e x p i r a t i o n 
d a t e , i f i n h i s p r o f e s s i o n a l judgment he knows 
o f no way t o d e t e r m i n e the e x a c t e x p i r a t i o n 
d a t e , p a r t i c u l a r l y i f t he e x p i r a t i o n da t e m i gh t 
be w i t h i n s i x months? 

" 3 . I f i n f a c t the v e t e r i n a r i a n c e r t i f i c a t e does 
not show e x p i r a t i o n da t e o f v a c c i n a t i o n , i s t he 
County A u d i t o r o b l i g a t e d t o i s s u e a l i c e n s e f o r 
the a n i m a l , o r may she r e f u s e to do so u n t i l 
such t ime as t he c e r t i f i e d v e t e r i n a r i a n ' s c e r t i 
f i c a t e i s p r e s e n t e d showing e x p i r a t i o n d a t e 
l o n g e r than s i x mon th s ? " 
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The s t a t u t o r y p r o v i s i o n s w h i c h a p p l y a r e S e c t i o n s 351. 1 , 351 -3» 
351.4 and 351 .9 , 1962 Code o f Iowa. They read as f o l l o w s : 

"351.1 Annua l l i c e n s e . The owners o f a l l dogs t h r e e 
months o l d o r o v e r , e x c e p t dogs kep t i n k e n n e l s and 
not a l l o w e d t o run a t l a r g e , s h a l l a n n u a l l y o b t a i n 
l i c e n s e t h e r e f o r , as h e r e i n p r o v i d e d . " 

" 3 51 . 3 A p p l i c a t i o n by owner . The owner o f a dog f o r 
w h i c h a l i c e n s e i s r e q u i r e d s h a l l , on o r b e f o r e the 
f i r s t day o f J anua r y o f each y e a r , a p p l y to the 
a u d i t o r o f t he coun ty in w h i c h he r e s i d e s f o r a 
l i c e n s e f o r each dog owned by h i m . " 

" 3 5 1 . 4 Subsequent a p p l i c a t i o n . Such a p p l i c a t i o n f o r 
l i c e n s e may be made a f t e r J a n u a r y 1 and a t any t ime 
f o r a dog w h i c h has come i n t o the p o s s e s s i o n o r 
o w n e r s h i p o f the a p p l i c a n t , o r w h i c h has reached 
the age o f t h r e e months a f t e r s a i d d a t e . " 

" 3 5 1 . 9 D u r a t i o n o r l i c e n s e . A l l l i c e n s e s s h a l l 
e x p i r e on J a n u a r y 1 o f the y e a r f o l l o w i n g the 
da te o f i s s u a n c e . " 

S e c t i o n 1, s u b s e c t i o n 2, o f C h a p t e r 311, A c t s o f t he 6 l s t G e n e r a l 
A s semb l y , reads as f o l l o w s : 

" 2 . B e f o r e a l i c e n s e i s i s s u e d f o r any dog, the 
owner must p r e s e n t e v i d e n c e w i t h the a p p l i c a t i o n 
r e q u i r e d by s e c t i o n t h r e e hundred f i f t y - o n e p o i n t 
t h r e e ( 351 . 3 ) t h a t the dog has been v a c c i n a t e d 
a g a i n s t r a b i e s , o r i f the dog l i c e n s e f e e i s p a i d 
t o the a s s e s s o r , as p e r m i t t e d i n s e c t i o n t h r e e 
hundred f i f t y - o n e p o i n t s i x t e e n (351 - 16) , such e v i 
dence must be p r e s e n t e d to the a s s e s s o r . Such e v i 
dence s h a l l be a c e r t i f i c a t e o f v a c c i n a t i o n s i g n e d 
by a l i c e n s e d v e t e r i n a r i a n , and the c e r t i f i c a t e 
s h a l l show t h a t the v a c c i n a t i o n does not e x p i r e 
w i t h i n s i x (6 ) months f rom the e f f e c t i v e da t e o f 
the dog 1 i c e n s e . " 

Your f i r s t q u e s t i o n conce rn s t he e f f e c t i v e da te o f the dog l i c e n s e 
as t ho se words a r e used in C h a p t e r 311, A c t s o f t he 6 1 s t G e n e r a l 
A s s emb l y . The l a s t c omp le te ph r a s e o f the a p p l i c a b l e s u b s e c t i o n 



Mr. R i c h a r d G. Dav id son - 3 - Feb rua r y 16, 1966 

i s as f o l l o w s : 

the c e r t i f i c a t e s h a l l show 
does not e x p i r e w i t h i n s i x ( 6 ) 
t i v e da te o f the dog l i c e n s e . " 

t h a t the v a c c i n a t i o n 
months f rom the e f f e c -

From the p r o v i s i o n s o f Chap te r 351, w h i c h a r e quo ted above , i t 
i s a p p a r e n t t h a t the dog l i c e n s e i s an annua l l i c e n s e and t h a t 
the e f f e c t i v e da t e in t h e u s u a l - s i t u a t i o n w i l l be J a n u a r y 1 o f 
each y e a r . In c a se s o f subsequent a p p l i c a t i o n s , as p o i n t e d ou t 
i n S e c t i o n 351 .4 , a p p l i c a t i o n s a f t e r J a n u a r y 1 a r e r e c o g n i z e d 
and i n t ho se c a s e s the l i c e n s e s become e f f e c t i v e when i s s u e d . 

I I . 

There i s no r e q u i r e m e n t under Chap te r 311 t h a t the v e t e r i n a r i a n 
c e r t i f y the e x p i r a t i o n da t e o f the v a c c i n e . However, the v e t e r 
i n a r i a n s h a l l show t h a t the v a c c i n e does no t e x p i r e w i t h i n s i x 
months f rom the e f f e c t i v e da t e o f t he dog l i c e n s e . 

The Department o f A g r i c u l t u r e has t r i e d to c l e a r up t h i s p a r t i 
c u l a r p rob lem by u s i n g the a u t h o r i t y i n S e c t i o n 1, s u b s e c t i o n 3, 
Chap te r 311, t o d e t e r m i n e the t ype o f v a c c i n e to be u s e d . The 
Department has r e c e n t l y adop ted r u l e s and r e g u l a t i o n s . The r u l e 
i n r e g a r d t o the l e n g t h o f v a c c i n a t i o n reads as f o l l o w s : 

" 1 . 1 3 2 (351) C o n t r o l and P r e v e n t i o n o f Rab i e s 
1.132 (1 ) A n t i - R a b i e s V a c c i n e 
a_. M o d i f i e d l i v e v i r u s c h i c k embryo r a b i e s 

v a c c i n e i s the d e s i g n a t e d v a c c i n e app roved by the 
Iowa Department o f A g r i c u l t u r e and w i l l be r e c o q -
n i z e d f o r a p e r i o d o f two y e a r s . " (Emphas i s 
supp1 i e d ) 

I I I . 

Chap te r 311 does no t r e q u i r e t h a t t h e r e be any showing o f t he e x p i r 
a t i o n da t e o f the v a c c i n a t i o n , but r a t h e r the c e r t i f i c a t e must o n l y 
show t h a t the v a c c i n a t i o n w i l l l a s t s i x o r more months f rom the 
e f f e c t i v e d a t e o f the dog l i c e n s e . Your A u d i t o r s h o u l d i s s u e a 
l i c e n s e whenever the r e q u i r e m e n t s o f S e c t i o n 1, s u b s e c t i o n 2, o f 
Chap te r 311 , A c t s o f t h e 61 s t G e n e r a l A s semb l y , a r e c o m p l i e d w i t h . 
A d d i t i o n a l i n f o r m a t i o n i s a v a i l a b l e t o you r A u d i t o r t h r ough Sec 
t i o n 351.5 o f the 1962 Code o f Iowa, as amended, w h i c h s t a t e s as 
f o l l o w s : 



Mr . R i c h a r d 6. D a v i d s on - i t - February 16, 1966 

" Such a p p l i c a t i o n s h a l l be i n w r i t i n g on b l a n k s p r o 
v i d e d by the c o u n t y a u d i t o r and s h a l l s t a t e the 
b r e e d , sex , age , c o l o r , m a r k i n g s , and name, i f any , 
o f t he dog, and a d d r e s s o f t he owner and be s i g n e d 
by h im. Such a p p 1 i c a t ion sha11 a l s o s t a t e t he d a t e 
o f the most r e c e n t r a b i e s v a c c i n a t i o n , the t ype o f 
v a c c i n e a d m i n i s t e r e d , and t he da te the dog s h a l l be 
r e v a c c i n a t e d . 1 1 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r Genera 1 

ew 
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CITIES AND TOWNS: Firemen's & Policemen's Retirement System. 
§ 4 1 1 . 8 ( 1 ) ( a ) , 1962 Code of Iowa; Section 3, Chapter 341, Acts o f 
the 61st G.A. Increases In the cont r ibut ion rates provided by 
Section 3, Chapter 341, Acts of the 61st G.A., and payable by 
members of the retirement program provided for In Chapter 411. 
1962 Code of Iowa, as amended, should not be app l ied r e t r o a c t i v e l y 
under the language of Section 411.8(1)(a) of the Code. 

F e b r u a r y 18, 1966 

Honorable Minnette Ooderer 
State Representative 
2008 Dun lap Court 
Iowa C i t y , Iowa 

Dear Madam: 

The Attorney General has re fer red to me your recent request f o r an 
opinion on the fo l lowing quest ion* 

Must the recent Increases In cont r ibut ion 
rates payable by members of the retirement 
program provided for by Chapter 411, 1962 
Code of Iowa, as amended, be app l ied r e t r o * 
a c t i v e l y under the language of Sect ion 
411.8(1)(a) of the Code? 

Sect ion 411.8(1)(a) of the 1962 Code of Iowa, as amended, states In 
p a r t : 

"The annuity savings fund sha l l be the fund 
In which sha l l be accumulated contr ibut ions 
from the compensation of the members to p ro 
v ide for t h e i r annu i t i e s . The rates of con
t r i b u t i o n payable by members according to 
t h e i r ages when becoming members sha l l be as 
fo l lows i " 

Various rates o f con t r ibu t i on are then l i s t e d f o r the var ious ages 
at which the con t r ibu t ing par t ies became members. Sect ion 3, 
Chapter 341, Acts o f the 6 l s t G.A., Increased these rates o f con 
t r i b u t i o n by one per cent . 

It Is an Important p r i n c i p l e o f s ta tutory cons t ruc t ion that s tatutes 
are to be considered as being prospect ive in operat ion unless the 
contrary Intent Is expressed o r c l e a r l y impl ied* H!l1 v . E l e c 
t ron ics Corp. of America. 2S3 Iowa 581, 113 N«W. 2d J13 U9&2J i 



Hon. Mlnnette Coderer - 2 - F e b r u a r y 18, 1966 

J a c o b s v. M i l l e r . 253 Iowa 213,. I l l N.W. 2d 673 (1962). This p r l n -
c l p l e has been app l ied In numerous Instances invo lv ing the construe* 
t lon of s tatutes granting pensions to pub l i c o f f i c e r s . F isher v. 
New Yo rk S t a t e E m p l o y e e s 7 R e t i r e m e n t Sy s tem. 110 NYS 2d lb U952) i 
Kane v . P o l i c e m e n ' s R a l i e f & P e n s i o n Fund . " 336 Pa 540, 9 A.2d 739 
U 9 3 3 ) ; Reyno l d s v . U n i t e d S t a t e s . 2$2 U.S. 443, 78 »-.Ed. 1353. 
54 S.Ct. 800 (1$34). 

Because there Is no expressed or c l e a r l y Implied intent evident In 
the language of Section 411.8(1)(a) to make the provis ions of that 
sect ion app l i cab le r e t r o a c t i v e l y , that sect ion has no re t roac t i ve 
applI cat Ion. 

Thus, i t Is the conclus ion o f th i s o f f i c e that the increase In 
contr ibut ion rates provided by Sect ion 3, Chapter 341, Acts of the 
61st G.A., and payable by members o f the retirement program provided 
for In Chapter 411, 1962 Code of Iowa, as amended, should not be 
app l ied r e t r o a c t i v e l y under the language of Sect ion 411.8(1)(a) o f 
the Code. 

Very t r u l y yours, 

WAOE CLARKE, JR. 
Ass i s tant Attorney General 



I N S U R A N C E : G r o u p c r e d i t l i f e i n s u r a n c e o n b a n k d e p o s i t . 
§ 5 0 9 . 1 ( 2 ) , 1 9 6 2 C o d e o f I o w a . C u s t o m e r s o f a b a n k , w h o m a i n 
t a i n s a v i n g s a c c o u n t s , a r e n o t e l i g i b l e t o p u r c h a s e g r o u p l i f e 
i n s u r a n c e i n a r i a m o u n t e q u a l t o t h e i r d e p o s i t . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

M a r c h 8 , 1 9 6 6 

M r . R o b e r t J . L i n k 
F i r s t D e p u t y C o m m i s s i o n e r 
I n s u r a n c e D e p a r t m e n t o f I o w a 
S t a t e O f f i c e B u i l d i n g 
L O C A L 

D e a r M r . L i n k : 

Y o u h a v e s u b m i t t e d t h e f o l l o w i n g q u e s t i o n : 

" A r e t h e c u s t o m e r s o f a b a n k , w h o m a i n t a i n s a v i n g s 
a c c o u n t s , e l i g i b l e t o p u r c h a s e g r o u p l i f e i n s u r a n c e 
i n a n a m o u n t e q u a l t o t h e i r d e p o s i t i n t h e b a n k ? " 

T h e s t a t u t e w h i c h a p p l i e s t o t h e i s s u a n c e o f g r o u p c r e d i t l i f e 
i n s u r a n c e i s S e c t i o n 5 0 9 . 1 ( 2 ) w h i c h r e a d s a s f o l l o w s : 

" 5 0 9 . 1 F o r m o f p o l i c y . No p o l i c y o f g r o u p l i f e , 
a c c i d e n t o r h e a l t h i n s u r a n c e s h a l l b e d e l i v e r e d i n 
t h i s s t a t e u n l e s s i t c o n f o r m s t o o n e o f t h e f o l 
l o w i n g d e s c r i p t i o n s : * * * 

" 2 . A p o l i c y i s s u e d t o a n y o n e o f t h e f o l l o w i n g t o 
b e c o n s i d e r e d t h e p o l i c y h o l d e r : 

" a . A n a d v i s o r y , s u p e r v i s o r y , o r g o v e r n i n g b o d y o r 
b o d i e s o f a r e g u l a r l y o r g a n i z e d r e l i g i o u s d e n o m i n a 
t i o n t o i n s u r e i t s c l e r g y m e n , p r i e s t s , o r m i n i s t e r s 
o f t h e g o s p e 1 . 

" b . A t e a c h e r s ' a s s o c i a t i o n , t o i n s u r e i t s m e m b e r s . 

" c . A l a w y e r s ' a s s o c i a t i o n t o i n s u r e i t s m e m b e r s . 

" d . A v o l u n t e e r f i r e c o m p a n y , t o i n s u r e a l l o f i t s 
m e m b e r s . 

" e . A f r a t e r n a l s o c i e t y o r a s s o c i a t i o n , o r a n y s u b 
o r d i n a t e l o d g e o r b r a n c h t h e r e o f , t o i n s u r e i t s 
m e m b e r s . 

6 6 - 3 - 1 
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" f . A c o m m o n p r i n c i p a l o f a n y g r o u p o f p e r s o n s s i m i 
l a r l y e n g a g e d b e t w e e n whom t h e r e e x i s t s a c o n t r a c t u a l 
r e l a t i o n s h i p , t o i n s u r e t h e m e m b e r s o f s u c h g r o u p . 

" g . A n a s s o c i a t i o n , t h e m e m b e r s o f w h i c h a r e s t u d e n t s , 
t e a c h e r s , a d m i n i s t r a t o r s o r o f f i c i a l s o f a n y c o l l e g e , 
t o i n s u r e t h e m e m b e r s t h e r e o f . F o r t h e p u r p o s e o f 
t h i s p a r a g r a p h t h e s t u d e n t s , t e a c h e r s , a d m i n i s t r a 
t o r s o r o f f i c i a l s o f o r f o r a n y s u c h s c h o o l o r 
c o l l e g e s h a l l c o n s t i t u t e a n a s s o c i a t i o n . * * * " 
( E m p h a s i s s u p p l i e d ) 

I h a v e u n d e r l i n e d t h e k e y l a n g u a g e w h i c h s e t s t h e r e q u i r e m e n t s 
t h a t m u s t b e m e t i n o r d e r f o r y o u r q u e s t i o n t o b e a n s w e r e d i n 
t h e a f f i r m a t i v e . 

I t i s p o s s i b l e t h a t a b a n k c o u l d b e c o n s i d e r e d t o b e " a c o m m o n 
p r i n c i p a l " a s t h i s o f f i c e i n i t s o p i n i o n o f N o v e m b e r 19» 1 9 5 9 > 
t h e h e a d n o t e o f w h i c h i s c i t e d a s 6 0 OAG 1 4 0 , s t a t e d t h a t a 
c r e d i t u n i o n c o u l d b e a p r i n c i p a l t o i t s m e m b e r d e p o s i t o r s . H o w 
e v e r , a b a n k c u s t o m e r i s d i f f e r e n t t h a n a c r e d i t u n i o n m e m b e r . 
We m u s t d e t e r m i n e w h e t h e r o r n o t b a n k d e p o s i t o r s t h a t m a i n t a i n 
s a v i n g s a c c o u n t s a r e a " g r o u p o f p e r s o n s s i m i l a r l y e n g a g e d b e 
t w e e n whom t h e r e e x i s t s a c o n t r a c t u a l r e l a t i o n s h i p . " 

T h e n a t u r e o f a b a n k d e p o s i t o r i s s p e l l e d o u t i n 9 C o r p u s J u r i s 
S e c u n d u m , B a n k s a n d B a n k i n g , a t S e c t i o n 2 6 7 c a s f o l l o w s : 

" T h e p r i m a r y d u t y o f a b a n k i s t o i t s d e p o s i t o r s , a n d 
i t h a s b e e n s a i d t h a t t h e c o n t r a c t b e t w e e n a b a n k a n d 
a d e p o s i t o r i s n o t m a t e r i a l l y d i f f e r e n t f r o m a n y o t h e r 
c o n t r a c t b y w h i c h o n e p e r s o n b e c o m e s b o u n d t o t a k e 
c h a r g e o f a n d r e p a y a n o t h e r ' s f u n d s . T h e r e l a t i o n 
b e t w e e n a b a n k a n d a d e p o s i t o r may b e d u a l i n c h a r a c 
t e r , t h e b a n k b e i n g t h e d e p o s i t o r ' s d e b t o r w i t h 
r e s p e c t t o o n e t h i n g a n d h i s a g e n t w i t h r e s p e c t . t o 
a n o t h e r , o r h i s d e b t o r a t o n e t i m e a n d h i s a g e n t a t 
a n o t h e r ; a n d w h i l e t h e r e l a t i o n b e t w e e n t h e b a n k a n d 
a d e p o s i t o r w i t h r e s p e c t t o a g e n e r a l d e p o s i t i s 
g e n e r a l l y r e g a r d e d a s t h a t o f d e b t o r a n d c r e d i t o r , 
y e t i n a n o t h e r s e n s e t h e d e p o s i t o r i s t h e o w n e r o f 
t h e d e p o s i t , i n t h a t h e c a n d e m a n d r e p a y m e n t a t a n y 
t i m e . " 

I t w o u l d r e q u i r e a s t r a i n i n g o f t h e m e a n i n g o f " s i m i l a r l y e n g a g e d " 



M r . R o b e r t J . L i n k - 3 - M a r c h 8 , 1 9 6 6 

t o s a y t h a t , b e c a u s e o f t h e f a c t o f a s a v i n g s a c c o u n t , t h e d e p o s i 
t o r s w o u l d h a v e a c o m m o n i n t e r e s t c o m p a r a b l e t o t h e i n t e r e s t s 
w h i c h a r e r e q u i r e d u n d e r S e c t i o n 5 0 9 . 1 ( 2 ) . I n t h e c r e d i t u n i o n 
s i t u a t i o n w h i c h w a s d i s c u s s e d i n t h e o p i n i o n c i t e d a b o v e , S e c t i o n 
5 5 3 - 5 o f t h e 1 9 5 8 C o d e o f I o w a w a s r e f e r r e d t o w h i c h r e q u i r e d c r e d i t 
u n i o n o r g a n i z a t i o n s t o b e l i m i t e d t o g r o u p s h a v i n g a c o m m o n b o n d 
o f o c c u p a t i o n o r a s s o c i a t i o n o r t o b e l i m i t e d t o n e i g h b o r h o o d s , 
c o m m u n i t i e s , o r r u r a l d i s t r i c t s . T h e r e i s n o s u c h r e s t r i c t i o n o n 
b a n k s . 

B e c a u s e o f t h e c r e d i t u n i o n a r r a n g e m e n t w h e r e b y t h e d e p o s i t o r s b e 
c a m e m e m b e r s , i t w a s t h e A t t o r n e y G e n e r a l ' s o p i n i o n t h a t t h e r e w a s 
a c o n t r a c t u a l a r e a b e t w e e n t h e m e m b e r s o f t h e c r e d i t u n i o n . I 
k n o w o f n o s i m i l a r s i t u a t i o n w h i c h e x i s t s b e t w e e n a b a n k a n d i t s 
d e p o s i t o r . T h e r e i s a c o n t r a c t u a l r e l a t i o n s h i p b e t w e e n t h e d e 
p o s i t o r a n d t h e b a n k , b u t t h e r e i s n o m e m b e r s h i p o r a n y o t h e r s i m i l a r 
a r r a n g e m e n t w h e r e b y c o n t r a c t u a l r e l a t i o n s h i p b e t w e e n t h e d e p o s i t o r s 
e x i s t s . T h e r e f o r e , e v e n t h o u g h a b a n k c o u l d b e c o n s i d e r e d t o b e 
a common p r i n c i p a l , a n d e v e n - i f a s t r a i n e d c o n s t r u c t i o n m i g h t b e 
a r g u e d w h e r e i t m i g h t b e s a i d t h a t t h e d e p o s i t o r s w e r e s i m i l a r l y 
e n g a g e d , a c o n t r a c t u a l r e l a t i o n s h i p b e t w e e n t h e d e p o s i t o r s d o e s 
n o t e x i s t w h i c h i s r e q u i r e d b y S e c t i o n 5 0 9 . 1 ( 2 ) . 

T h e r e f o r e , i t i s my o p i n i o n t h a t t h e c u s t o m e r s o f a b a n k w h o m a i n 
t a i n a s a v i n g s a c c o u n t a r e n o t e l i g i b l e t o h a v e a g r o u p p o l i c y 
i s s u e d t o t h e b a n k t o i n s u r e t h e d e p o s i t o r s i n a n a m o u n t e q u a l 
t o t h e i r d e p o s i t a s n o c o n t r a c t u a l r e l a t i o n s h i p e x i s t s b e t w e e n 
t h e s e d e p o s i t o r s w h i c h i s r e q u i r e d b y S e c t i o n 5 0 9 . 1 ( 2 ) . 
A 

R e s p e c t f u l l y s u b m i t t e d , 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r G e n e r a 1 
S t a t e o f I o w a 

ew 



C I T I E S AND TOWNS: C o m p a t i b i l i t y o f o f f i c e b e t w e e n U r b a n R e n e w a l 
D i r e c t o r a n d L o w - R e n t H o u s i n g L a w D i r e c t o r . §§ 4 0 3 . 1 5 , 4 0 3 . 1 6 , 
4 0 3 . 1 7 a n d 4 0 3 A . 2 2 , a s a m e n d e d , 1 9 6 2 C o d e o f I o w a ; C h a p t e r 3 3 4 , 
A c t s o f 61 s t G . A . T h e d i rectors of U r b a n R e n e w a l l a w a n d ' L o w -
R e n t H o u s i n g l a w a r e n o t p u b l i c o f f i c e r s a n d t h e c o m m o n l a w r u l e 
o f c o m p a t i b i l i t y o f o f f i c e d o e s n o t a p p l y . T h e r e a r e s t a t u t o r y 
l i m i t a t i o n s u n d e r § 4 0 3 A . 2 2 , a s a m e n d e d , w h i c h r e s t r i c t a c t i o n s 
o f e m p l o y e e s u n d e r t h e L o w R e n t H o u s i n g l a w . T h e r e i s n o 
i m c c m p a t i b i 1 i t y o f o f f i c e b e t w e e n t h e p o s i t i o n s o f r e l o c a t i o n 
o f f i c e r u n d e r U r b a n R e n e w a l a n d s e c r e t a r y o f t h e R i v e r F r o n t C o m 
m i s s i o n . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

M a r c h 8 , 1 9 6 6 

H o n o r a b l e C l e v e C a r n a h a n 
S t a t e R e p r e s e n t a t i v e 
7 0 8 N o r t h E l m 
O t t u m w a , I o w a 

D e a r M r . C a r n a h a n : 

Y o u h a v e s u b m i t t e d t h e f o l l o w i n g t w o q u e s t i o n s : 

" 1 . I s i t a v i o l a t i o n o f I o w a l a w f o r t h e s a m e man t o 
b e t h e d i r e c t o r o f t h e O t t u m w a U r b a n R e n e w a l 
A g e n c y a n d a l s o t h e d i r e c t o r o f t h e O t t u m w a l o w -
r e n t h o u s i n g p r o g r a m . 

" 2 . I s i t a v i o l a t i o n o f I o w a l a w f o r t h e s a m e man t o 
h o l d t h e p o s i t i o n o f R e l o c a t i o n O f f i c e r u n d e r t h e 
O t t u m w a U r b a n R e n e w a l P r o g r a m , S e c r e t a r y o f t h e 
O t t u m w a C o l i s e u m f o r t h e R i v e r f r o n t C o m m i s s i o n , 
a n d h o l d e r o f t h e c o n c e s s i o n s o f s o f t d r i n k s a n d 
c o n f e c t i o n a r i e s a t t h e O t t u m w a C o l i s e u m ? " 

T h e f o l l o w i n g s t a t u t e s a p p l y : 

" 4 0 3 . 1 5 A g e n c y c r e a t e d . * * * 
5 . T h e m a y o r s h a l l d e s i g n a t e a c h a i r m a n a n d v i c e -

c h a i r m a n f r o m a m o n g t h e c o m m i s s i o n e r s . A n a g e n c y 
may e m p l o y a n e x e c u t i v e d i r e c t o r , t e c h n i c a l e x p e r t s 
a n d s u c h o t h e r a g e n t s a n d e m p l o y e e s , p e r m a n e n t a n d 
t e m p o r a r y , a s i t may r e q u i r e , a n d t h e a g e n c y may 
d e t e r m i n e t h e i r q u a l i f i c a t i o n s , d u t i e s a n d c o m p e n s a 
t i o n . F o r e a c h l e g a l s e r v i c e a s i t m a y r e q u i r e , a n 
a g e n c y m a y e m p l o y o r r e t a i n i t s o w n c o u n s e l a n d 
l e g a l s t a f f . A n a g e n c y a u t h o r i z e d t o t r a n s a c t 
b u s i n e s s a n d e x e r c i s e p o w e r s u n d e r t h i s c h a p t e r s h a l l 
f i l e , w i t h t h e l o c a l g o v e r n i n g b o d y , o n o r b e f o r e 
M a r c h 31 o f e a c h y e a r , a r e p o r t o f i t s a c t i v i t i e s f o r 
t h e p r e c e d i n g c a l e n d a r y e a r , w h i c h r e p o r t s h a l l i n 
c l u d e a c o m p l e t e f i n a n c i a l s t a t e m e n t s e t t i n g f o r t h i t s 

6 6 - 3 - 2 
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a s s e t s , l i a b i l i t i e s , i n c o m e a n d o p e r a t i n g e x p e n s e a s 
o f t h e e n d o f s u c h c a l e n d a r y e a r . A t t h e t i m e o f 
f i l i n g t h e r e p o r t , t h e a g e n c y s h a l l p u b l i s h i n a n e w s 
p a p e r o f g e n e r a l c i r c u l a t i o n i n t h e c o m m u n i t y a n o t i c e 
t o t h e e f f e c t t h a t s u c h r e p o r t h a s b e e n f i l e d w i t h t h e 
m u n i c i p a l i t y , a n d t h a t t h e r e p o r t i s a v a i l a b l e f o r i n 
s p e c t i o n d u r i n g b u s i n e s s h o u r s i n t h e o f f i c e o f t h e 
c i t y c l e r k a n d i n t h e o f f i c e o f t h e a g e n c y . " 

" 4 0 3 . 1 6 P e r s o n a l i n t e r e s t p r o h i b i t e d . * * * No c o m 
m i s s i o n e r o r o t h e r o f f i c e r o f a n y u r b a n r e n e w a l a g e n c y , 
b o a r d o r c o m m i s s i o n e x e r c i s i n g p o w e r s p u r s u a n t t o t h i s 
c h a p t e r s h a l l h o l d a n y o t h e r p u b l i c o f f i c e u n d e r t h e 
m u n i c i p a l i t y , o - t h e r t h a n h i s comm i s s i o n e r s h i p o r o f f i c e 
w i t h r e s p e c t t o s u c h u r b a n r e n e w a l a g e n c y , b o a r d o r 
c o m m i s s i o n . A n y v i o l a t i o n o f t h e p r o v i s i o n s o f t h i s 
s e c t i o n s h a l l c o n s t i t u t e m i s c o n d u c t i n o f f i c e . " 

" 4 0 3 . 1 7 D e f i n i t i o n s . T h e f o l l o w i n g t e r m s w h e r e v e r u s e d 
o r r e f e r r e d t o i n t h i s c h a p t e r , s h a l l h a v e t h e f o l l o w 
i n g m e a n i n g s , u n l e s s a d i f f e r e n t m e a n i n g i s c l e a r l y 
i n d i c a t e d b y t h e c o n t e x t : * * * 

1 9 - ' P u b l i c O f f i c e r ' s h a l l m e a n a n y o f f i c e r w h o i s 
i n c h a r g e o f a n y d e p a r t m e n t o r b r a n c h o f t h e g o v e r n m e n t 
o f t h e m u n i c i p a l i t y r e l a t i n g t o h e a l t h , f i r e , b u i l d i n g 
r e g u l a t i o n s , o r t o o t h e r a c t i v i t i e s c o n c e r n i n g d w e l l 
i n g s i n t h e m u n i c i p a l i t y . " 

" 4 0 3 A . 2 2 P e r s o n a l i n t e r e s t p r o h i b i t e d . No p u b l i c o f f i c i a l 
o r e m p l o y e e o f a m u n i c i p a l i t y o r b o a r d o r c o m m i s s i o n 
t h e r e o f [ a n d n o c o m m i s s i o n e r o r e m p l o y e e o f a l o w - r e n t 
h o u s i n g a g e n c y w h i c h h a s b e e n v e s t e d w i t h l o w - r e n t h o u s 
i n g p r o j e c t p o w e r s u n d e r s e c t i o n t w o ( 2 ) o f t h i s A c t J 
s h a l l v o l u n t a r i l y a c q u i r e a n y p e r s o n a l i n t e r e s t d i r e c t 
o r i n d i r e c t , i n a n y m u n i c i p a l h o u s i n g p r o j e c t , o r i n 
a n y p r o p e r t y i n c l u d e d o r p l a n n e d t o b e i n c l u d e d i n a n y 
m u n i c i p a l h o u s i n g p r o j e c t o f s u c h m u n i c i p a l i t y , o r i n 
a n y c o n t r a c t o r p r o p o s e d c o n t r a c t i n c o n n e c t i o n w i t h 
s u c h m u n i c i p a l h o u s i n g p r o j e c t . W h e r e s u c h a c q u i s i t i o n 
i s n o t v o l u n t a r y , t h e i n t e r e s t a c q u i r e d s h a l l b e i m m e d 
i a t e l y d i s c l o s e d i n w r i t i n g t o t h e l o c a l g o v e r n i n g b o d y , 
a n d s u c h d i s c l o s u r e s h a l l b e e n t e r e d u p o n t h e m i n u t e s 
o f t h e g o v e r n i n g b o d y . I f a n y s u c h o f f i c i a l , c o m m i s 
s i o n e r o r e m p l o y e e p r e s e n t l y o w n s o r c o n t r o l s , o r h a s 
o w n e d o r c o n t r o l l e d w i t h i n t h e p r e c e d i n g t w o y e a r s , a n y 
i n t e r e s t d i r e c t o r i n d i r e c t , i n a n y p r o p e r t y w h i c h h e 
k n o w s i s i n c l u d e d o r p l a n n e d t o b e i n c l u d e d i n a m u n i c i p a l 
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h o u s i n g p r o j e c t , h e s h a l l i m m e d i a t e l y d i s c l o s e t h i s 
f a c t i n w r i t i n g t o t h e l o c a l g o v e r n i n g b o d y , a n d 
s u c h d i s c l o s u r e s h a l l b e e n t e r e d u p o n t h e m i n u t e s o f 
t h e g o v e r n i n g b o d y ; a n d a n y s u c h o f f i c i a l , c o m m i s 
s i o n e r o r e m p l o y e e s h a l l n o t p a r t i c i p a t e i n a n y a c t i o n 
b y t h e m u n i c i p a l i t y , o r b o a r d o r c o m m i s s i o n t h e r e o f 
a f f e c t i n g s u c h p r o p e r t y . A n y v i o l a t i o n o f t h e p r o 
v i s i o n s o f t h i s s e c t i o n s h a l l c o n s t i t u t e m i s c o n d u c t 
i n o f f i c e . " ( E m p h a s i s s u p p l i e d - u n d e r l i n e d m a t e r i a l 
i n b r a c k e t s i s a m e n d m e n t e n a c t e d b y 6 1 s t G e n e r a l A s 
s e m b l y , C h a p t e r 3 3 4 , S e c t i o n 3 . ) 

C h a p t e r 3 3 4 , S e c t i o n 2 , A c t s o f t h e 6 l s t G e n e r a l A s s e m b l y , w h i c h 
r e p e a l e d S e c t i o n 4 0 3 A . 5 , r e a d s i n p a r t a s f o l l o w s : 

" A n y m u n i c i p a l i t y m a y c r e a t e , i n s u c h m u n i c i p a l i t y , 
a p u b l i c b o d y c o r p o r a t e a n d p o l i t i c t o be. k n o w n a s 
t h e ' L o w - R e n t H o u s i n g A g e n c y 1 * * * 

I f t h e l o w - r e n t h o u s i n g a g e n c y i s a u t h o r i z e d t o 
t r a n s a c t b u s i n e s s a n d e x e r c i s e p o w e r s h e r e u n d e r , t h e 
m a y o r , b y a n d w i t h t h e a d v i c e a n d c o n s e n t o f t h e 
l o c a l g o v e r n i n g b o d y , s h a l l a p p o i n t a b o a r d o f c o m -

• m i s s i o n e r s o f t h e l o w - r e n t h o u s i n g a g e n c y w h i c h b o a r d 
s h a l l c o n s i s t o f f i v e ( 5 ) c o m m i s s i o n e r s . * * * 

T h e p o w e r s o f a l o w - r e n t h o u s i n g a g e n c y s h a l l b e 
e x e r c i s e d b y t h e c o m m i s s i o n e r s t h e r e o f . * * * 

T h e m a y o r s h a l l d e s i g n a t e a c h a i r m a n a n d v i c e -
c h a i r m a n f r o m a m o n g t h e c o m m i s s i o n e r s . A n a g e n c y 
may e m p l o y a n e x e c u t i v e d i r e c t o r , t e c h n i c a l e x p e r t s 
a n d s u c h o t h e r a g e n t s a n d e m p l o y e e s , p e r m a n e n t a n d 
t e m p o r a r y , a s i t may r e q u i r e , a n d t h e a g e n c y may d e 
t e r m i n e t h e i r q u a l i f i c a t i o n s d u t i e s a n d c o m p e n s a 
t i o n . * * * " 

I . 

F r o m t h e a b o v e s t a t u t e s i t m u s t b e n o t e d t h a t S e c t i o n 4 0 3 . 1 5 p r o 
v i d e s f o r t h e e m p l o y m e n t b y t h e comm i s s i o n e r s. o f a n e x e c u t i v e 
d i r e c t o r " a n d s u c h o t h e r a g e n t s a n d e m p l o y e e s " f o r t h e u r b a n 
r e n e w a l a g e n c y . C h a p t e r 3 3 4 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , 
i n p a r t o f S e c t i o n 2 t h e r e o f , p r o v i d e s f o r a s i m i l a r a p p o i n t m e n t 
o f e m p l o y e e s b y t h e c o m m i s s i o n e r s o f t h e l o w - r e n t h o u s i n g a g e n c y . 
I t i s a p p a r e n t f r o m t h e s e t w o s t a t u t e s t h a t t h e p o s i t i o n s w h i c h 
c o n s t i t u t e a p u b l i c o f f i c e a r e t h o s e o f t h e c o m m i s s i o n e r s , r a t h e r 
t h a n t h e d i r e c t o r s o f t h e a g e n c y . T h e I o w a l e g i s l a t u r e h a s c h o s e n 
t h a t t h e s o v e r e i g n f u n c t i o n s o f g o v e r n m e n t b e e x e r c i s e d b y t h e 
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c o m m i s s i o n e r , r a t h e r t h a n e m p l o y e e s o f t h e c o m m i s s i o n . T h e g e n 
e r a l r u l e i s t h a t a p u b l i c o f f i c e i s t h a t o f f i c e c r e a t e d b y 
s t a t u t e w i t h t h e d u t i e s p r e s c r i b e d b y s t a t u t e . H u t t o n v . S t a t e , 
2 3 5 I o w a 5 2 , 16 N . W . 2 d 18 ( 1 9 4 4 ) . 

W h i l e , a s a p r a c t i c a l m a t t e r , t h e u r b a n r e n e w a l a g e n c y may b e 
h a n d l e d b y t h e d i r e c t o r a n d t h e l o w - r e n t h o u s i n g l a w may b e r u n 
b y a d i r e c t o r , u n d e r t h e s t a t u t e s t h e d i r e c t o r i s a n e m p l o y e e a n d 
s t a t u t o r y a u t h o r i t y a n d d u t y i s r e p o s e d a m o n g t h e c o m m i s s i o n e r s . 

T h e r e f o r e , i n a s m u c h a s t h e p o s i t i o n s y o u m e n t i o n e d i n y o u r f i r s t 
q u e s t i o n a r e n o t p o s i t i o n s o f " p u b l i c o f f i c e , " t h e r e i s n o t a 
p e r s e c o n f l i c t o f o f f i c e w h e r e b y t h e o f f i c e s a r e i n c o m p a t i b l e . 
H o w e v e r , t h e s t a t u t e m u s t b e f u r t h e r e x a m i n e d t o s e e i f t h e r e i s 
a n i n c o m p a t i b i l i t y w h i c h i s c r e a t e d b y s t a t u t e . S e c t i o n 4 0 3 . 1 6 , 
i n i t s l a s t t w o s e n t e n c e s , h a s b e e n q u o t e d a b o v e . T h e s e k e y 
s e n t e n c e s i n v o l v e a l i m i t a t i o n o f h o l d i n g o f o t h e r p u b l i c o f f i c e 
a n d u s e t h e w o r d s " n o c o m m i s s i o n e r o r o t h e r o f f i c e r o f a n y u r b a n 
r e n e w a l a g e n c y , b o a r d o f c o m m i s s i o n . . . s h a l l h o l d < a n y o t h e r 
p u b l i c office u n d e r t h e m u n i c i p a l i t y . . . . " ( E m p h a s i s s u p p l i e d ) 
W h i l e i t c a n b e a r g u e d t h a t t h e w o r d " o f f i c e r " i n t h i s s e c t i o n 
c a n m e a n t h e e x e c u t i v e d i r e c t o r , t e c h n i c a l e x p e r t s a n d s u c h o t h e r 
a g e n t s o r m e m b e r s , t h e c o r r e c t i n t e r p r e t a t i o n i s i n p a r t c o n t r o l l e d 
b y t h e d e f i n i t i o n o f " p u b l i c o f f i c e r " i n S e c t i o n 4 0 3 - 1 7 ( 1 9 ) c i t e d 
a b o v e . T h e m e a n i n g o f t h e w o r d " o f f i c e r " a s c o n t a i n e d i n S e c t i o n 
4 0 3 . 1 6 i s a l s o l i m i t e d b y t h e s t a t u t o r y l a n g u a g e o f t h a t s e c t i o n 
w h i c h a p p l i e s t o " o t h e r o f f i c e r . . . e x e r c i s i n g p o w e r s p u r s u a n t t o 
t h i s c h a p t e r . . . . " T h e U r b a n R e n e w a l D i r e c t o r h a s n o s t a t u t o r y 
p o w e r s . 

I n a s m u c h a s t h e e x e c u t i v e d i r e c t o r o f t h e u r b a n r e n e w a l l a w o n l y 
e x e r c i s e s t h o s e p o w e r s d e l e g a t e d b y t h e c o m m i s s i o n e r a n d t h e 
w o r d " o f f i c e r " h a s g e n e r a l l y b e e n d e f i n e d a s a p u b l i c o f f i c e r , i t 
i s n o t a p r o p e r c o n s t r u c t i o n t o a s s u m e t h a t t h e w o r d " o f f i c e r " 
a s u s e d i n S e c t i o n 4 0 3 . 1 6 r e f e r s t o t h e e x e c u t i v e d i r e c t o r o f t h e 
u r b a n r e n e w a l a g e n c y . 

T h e o t h e r s e c t i o n w h i c h m u s t b e e x a m i n e d i n t h e s a m e c o n t e x t i s 
S e c t i o n 4 0 3 A . 2 2 , q u o t e d a b o v e . T h e r e i s a r e s t r i c t i o n t h e r e c o n 
t a i n e d i n t h e n e x t t o t h e l a s t s e n t e n c e w h e r e b y " a n y s u c h o f f i c i a l , 
c o m m i s s i o n e r o r e m p l o y e e s h a l l n o t p a r t i c i p a t e i n a n y a c t i o n b y 
t h e m u n i c i p a l i t y o r b o a r d o r c o m m i s s i o n t h e r e o f a f f e c t i n g s u c h 
p r o p e r t y . " T h e r e d o e s a p p e a r t o b e a p o s s i b i l i t y t h a t t h e d i r e c 
t o r o f a l o w - r e n t h o u s i n g l a w , i f h e a l s o h o l d s t h e p o s i t i o n o f 
d i r e c t o r o f t h e u r b a n r e n e w a l l a w , w h i l e d i r e c t o r o f t h e l o w - r e n t 
h o u s i n g l a w h e w i l l b e c o n f r o n t e d w i t h s i t u a t i o n s w h e r e , w h i l e 
a c t i n g a s d i r e c t o r o f t h e u r b a n r e n e w a l a g e n c y , h e w i l l b e c a l l e d 
u p o n t o a c t o n p r o p e r t y c o v e r e d b y t h e l o w - r e n t h o u s i n g a g e n c y 
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a n d t h i s i s p r o h i b i t e d b y S e c t i o n 4 0 3 A . 2 2 . 

T h e r e f o r e , i t i s t h e p o s i t i o n o f t h i s o f f i c e t h a t t h e p o s i t i o n s 
d e s c r i b e d i n t h e f i r s t q u e s t i o n o f y o u r l e t t e r a r e n o t i n c o m p a t i b l e 
a s t h e s e p o s i t i o n s d o n o t i n v o l v e t h e h o l d i n g o f p u b l i c o f f i c e . 
T h e s e a r e p o s i t i o n s o f e m p l o y m e n t a n d t h e r e a r e s t a t u t o r y r e s t r i c 
t i o n s o f a c t i o n u p o n e m p l o y e e s i n S e c t i o n 4 0 3 A . 2 2 , a s a m e n d e d . 

T h e r e l o c a t i o n o f f i c e r u n d e r t h e u r b a n r e n e w a l p r o g r a m d o e s n o t 
h o l d p u b l i c o f f i c e a n d t h e r e w o u l d b e n o i n c o m p a t i b i l i t y o f 
o f f i c e i f h e a l s o a c t e d a s t h e c o n c e s s i o n a i r e a t t h e O t t u m w a 
C o l i s e u m , o r a s s e c r e t a r y o f t h e O t t u m w a R i v e r f r o n t C o m m i s s i o n , 
w h i c h a l s o i s n o t a p u b l i c p o s i t i o n u n d e r C h a p t e r 3 7 2 o f t h e 
1 9 6 2 C o d e o f I o w a . 

R e s p e c t f u l l y s u b m i t t e d , 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r G e n e r a 1 

J 

ew 



E L E C T I O N S : P r e c i n c t C a u c u s . S e c t i o n 3 6 , . C h a p t e r 8 9 , A c t s o f 6 l s t 
G . A . P e r s o n s v o t i n g a t a p r e c i n c t c a u c u s n e e d n o t b e r e g i s t e r e d 
v o t e r s . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

M a r c h 8 , 1 9 6 6 

H o n o r a b l e C l a r k R a s m u s s e n 
S t a t e R e p r e s e n t a t i v e 
5 0 0 S h o p s Bu i 1 d i n g 
D e s M o i n e s , I o w a 

D e a r M r . R a s m u s s e n : 

T h e A t t o r n e y G e n e r a l h a s r e f e r r e d t o me y o u r r e c e n t r e q u e s t f o r 
a n o p i n i o n u p o n t h e f o l l o w i n g q u e s t i o n : 

S e c t i o n 3 6 , C h a p t e r 8 9 , A c t s o f t h e 6 1 s t 
G . A . s t a t e s i n p a r t : " A n y p e r s o n v o t i n g 
a t a p r e c i n c t c a u c u s m u s t b e a n e l i g i b l e 
v o t e r a n d r e s i d e n t o f t h e p r e c i n c t . " D o e s 
t h i s s e c t i o n r e q u i r e a n i n d i v i d u a l t o b e a 
r e g i s t e r e d v o t e r i n t h e p r e c i n c t i n r e g i s 
t r a t i o n c i t i e s ? 

A p r e c i n c t c a u c u s i s n o t a n " e l e c t i o n " w i t h i n t h e r e g i s t r a t i o n p r o 
v i s i o n s o f C h a p t e r s 4 7 a n d 4 8 o f t h e 1 9 6 2 C o d e o f I o w a , a s a m e n d e d . 
B e c a u s e o f t h i s f a c t , a n d b e c a u s e t h e I o w a c o u r t h a s i n d i c a t e d t h a t 
t h e w o r d s " e l i g i b l e v o t e r " r e f e r s i m p l y t o p e r s o n s w h o a r e e l i g i b l e 
t o v o t e u n d e r A r t i c l e 2 , s e c t i o n 1 o f t h e I o w a C o n s t i t u t i o n , E d m o n d s 
v . B a n b u r y , 2 8 I o w a 2 6 7 , 4 Am R e p . 1 7 7 ( 1 8 6 9 ) , P a u s e r v . S i o u x C i t y . 
2 2 0 I o w a 3 0 8 , 2 6 2 N .W . 551 ( 1 9 3 5 ) , t h e r e i s n o r e q u i r e m e n t t h a t 
s u c h p e r s o n s b e r e g i s t e r e d v o t e r s . I f t h e l e g i s l a t u r e h a d i n t e n d e d 
t h a t s u c h p e r s o n s b e r e g i s t e r e d , t h e y c o u l d e a s i l y h a v e s t a t e d t h a t 
f a c t . 

A r t i c l e 2 , s e c t i o n 1 o f t h e I o w a C o n s t i t u t i o n r e q u i r e s t h a t a p a r t y 
v o t i n g b e a " . . . c i t i z e n o f t h e U n i t e d S t a t e s , o f t h e a g e o f t w e n t y -
o n e y e a r s , w h o s h a l l h a v e b e e n a r e s i d e n t o f t h i s S t a t e s i x m o n t h s 
n e x t p r e c e d i n g t h e e l e c t i o n , a n d o f t h e C o u n t y i n w h i c h h e c l a i m s 
h i s v o t e s i x t y d a y s . . . . " I f a p e r s o n m e e t s t h e s e c o n s t i t u t i o n a l 
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r e q u i r e m e n t s a n d i s a r e s i d e n t o f t h e p r e c i n c t , h e m a y l e g a l l y v o t e 
a t t h e p r e c i n c t ' s c a u c u s . I t i s m y o p i n i o n t h a t t h e r e i s n o r e 
q u i r e m e n t t h a t p e r s o n s v o t i n g a t a p r e c i n c t c a u c u s m u s t b e r e g i s t e r e d 
v o t e r s . 

V e r y t r u l y y o u r s , 

WADE C L A R K E / J R . ^ / 
A s s i s t a n t A t t o r n e y G e n e r a l 

b j 



C I T I E S AND T O W N S ; P r i v a t e u s e o f p u b l i c f u n d s - §§ 2k.21, 2k.2k,. .. 
6 6 . 1 , 3 6 8 . 2 6 , 3 9 7 . 3 8 , 3 9 7 - 3 9 , 3 9 7 . 4 0 , a n d 4 0 4 . 2 3 , 1962- C o d e o f 
I o w a . P r i v a t e o r u n a u t h o r i z e d u s e o f p u b l i c f u n d s i s f o r b i d d e n . 
T a x p a y e r s may b r i n g l e g a l a c t i o n a n d t h e f o r m o f t h e a c t i o n i s 
c e r t i o r a r i . T h e a c t i o n o f t h e c i t y c o u n c i l i n d i v e r t i n g p u b l i c 
f u n d s t o a n u n a u t h o r i z e d u s e c o n s t i t u t e s w i l l f u l m a l a d m i n i s t r a 
t i o n . T h i s a c t i o n i s g r o u n d s f o r r e m o v a l f r o m o f f i c e . U n a u t h o r 
i z e d e x p e n d i t u r e o f p u b l i c m o n e y c r e a t e s a p e r s o n a l l i a b i l i t y 
u p o n t h e c i t y c o u n c i l m e m b e r s w h o c a u s e d t h e e x p e n d i t u r e . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

M a r c h 1 1 , 1 9 6 6 

H o n o r a b l e J o h n L . B u r e n 
S t a t e S e n a t o r 
F o r e s t C i t y , I o w a 

D e a r S e n a t o r : 

Y o u h a v e s u b m i t t e d t h e f o l l o w i n g f a c t s i t u a t i o n f o r o u r c o n s i d e r 
a t i o n : 

" I n t h e f a l l o f 1 9 6 4 t h e T o w n C o u n c i l o f L a k e M i l l s , 
I o w a , u n a n i m o u s l y v o t e d t o i n s t a l l f o u r i n c h w a t e r 
m a i n a n d a s e w e r l i n e f o r a b u i l d i n g o w n e d b y C o m 
p a c t I n d u s t r i e s i n L a k e M i l l s . T h e w a t e r a n d s e w e r 
l i n e w e n t a c r o s s 5.01 f e e t o f t h e p r o p e r t y o w n e d b y 
t h e i n d u s t r y a n d , i n f a c t , w a s i n s t a l l e d r i g h t u p 
t o t h e b u i l d i n g . S e v e r a l m o n t h s a g o t h e b i l l f o r 
t h i s i n s t a l l a t i o n w a s p a i d b y t h e C o u n c i l f r o m f u n d s 
t r a n s f e r r e d f r o m t h e m u n i c i p a l l i g h t p l a n t . In 
a d d i t i o n t o t h e s e f a c t s , t h e m a n a g e r a n d o w n e r o f 
4 7 % o f t h e s t o c k o f C o m p a c t I n d u s t r i e s w a s t h e 
m a y o r ' s b r o t h e r . I n a d d i t i o n , t h e C i t y A t t o r n e y 
a t t h a t t i m e w a s a l s o r e p r e s e n t i n g C o m p a c t I n d u s 
t r i e s . " 

In a d d i t i o n , y o u h a v e s u b m i t t e d t o u s t h e f o l l o w i n g q u e s t i o n s : 

" 1 . C a n p u b l i c f u n d s b e u s e d t o b e n e f i t a p r i v a t e 
i n d u s t r y b y f u r n i s h i n g w a t e r a n d s e w e r d i r e c t l y 
i n t o t h e i r b u i l d i n g a n d a c r o s s p r i v a t e p r o 
p e r t y ? ( N o e a s e m e n t s o f a n y k i n d w e r e s e c u r e d . ) 

" C o m p l a i n t i s n o t b e i n g m a d e o f t h e c o s t o r 
p a y m e n t o f t h e m a i n s e w e r l i n e t h a t w a s e x t e n d e d 
i n t h e s t r e e t f o r we u n d e r s t a n d t h i s i s p e r 
f e c t l y p e r m i s s i b l e . I f l e g a l a c t i o n c a n b e 
b r o u g h t w h o i s t o i n s t i t u t e i t a n d w h a t t y p e o f 
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a c t i o n w i l l i t b e . 

" 2 . D o e s t h e a c t i o n o f t h e C o u n c i l a n d M a y o r i n 
t h i s m a t t e r a m o u n t t o a m a l f e a s a n c e a n d w o u l d 

,;« t h e y b e p e r s o n a l l y l i a b l e f o r t h e c o s t s o f t h e 
w a t e r a n d s e w e r l i n e i n s t a l l a t i o n ? ( T h e 
e n t i r e p r o j e c t w a s i n s t a l l e d a t a c o s t e x c e e d 
i n g $ 1 0 , 0 0 0 . 0 0 . ) " 

I . 

Y o u r f i r s t q u e s t i o n r e a l l y p r e s e n t s a p r o b l e m a s t o w h e t h e r t h e 
c i t y , t h r o u g h i t s c o u n c i l m e m b e r s , h a s t h e a u t h o r i t y t o e x p e n d 
p u b l i c f u n d s f o r p r i v a t e u s e . We f i n d t h e f o l l o w i n g l a n g u a g e i n 
C h a p t e r 15 o f C h a r l e s S . R h y n e ' s t e x t b o o k e n t i t l e d M u n i c i p a l 
L a w , a t p a g e 3 4 1 : 

" I n t r o d u c t i o n . M u n i c i p a l i t i e s , b e f o r e a n y a p p r o 
p r i a t e d m o n e y c a n b e e x p e n d e d , m u s t r e l a t e t h e i r 
e x p e n d i t u r e s t o t h e t e s t s w h i c h g o v e r n t h e e x e r 
c i s e o f t h e i r p o w e r s . T h i s r e q u i r e s a d e t e r m i n a 
t i o n t h a t t h e p u r p o s e f o r w h i c h t h e m u n i c i p a l 
m o n e y m a y b e e x p e n d e d i s w i t h i n i t s c o r p o r a t e 
p o w e r s , i s n o t l i m i t e d b y t h e s t a t e ' s c o n s t i t u 
t i o n , a n d t h e r e f o r e c a n b e a u t h o r i z e d b y t h e 
l e g i s l a t u r e a n d i s a t a l l t i m e s a p u b l i c p u r p o s e . 
C o n s i d e r a t i o n o f t h e r e s o u r c e s n e c e s s a r y t o s u p 
p o r t t h e s e e x p e n d i t u r e s i s f o u n d i n o t h e r c h a p t e r s . 

" C o r p o r a t e P o w e r o f E x p e n d i t u r e . T h e a u t h o r i t y o r 
p o w e r t o s p e n d m o n e y s f o r a p a r t i c u l a r p u r p o s e b y 
a m u n i c i p a l i t y m u s t b e g r a n t e d b y i t s c h a r t e r o r 
b y g e n e r a l s t a t u t e s o f i n c o r p o r a t i o n a n d o r g a n i z a 
t i o n , a n d t h e d i s b u r s e m e n t o f p u b l i c f u n d s m u s t b e 
m a d e i n a c c o r d a n c e w i t h t h e s e s t a t u t e s o r c h a r t e r . 
W h e n e v e r m o n e y s a r e r a i s e d f o r a n a u t h o r i z e d p a r t i 
c u l a r p u r p o s e , s u c h m o n e y s m u s t b e d e v o t e d s o l e l y 
t o s u c h u s e . " ( E m p h a s i s s u p p l i e d ) 

T h e I o w a r u l e i s f o u n d i n t h e c a s e o f L o v e y . C i t y o f D e s M o i n e s , 
2 1 0 I o w a 9 0 , 2 3 0 N . W . 3 7 3 ( 1 9 3 0 ) , a t p a g e 9 4 o f t h e I o w a r e p o r t s 
a s f o 1 1 o w s : 

" . . . O n e o f t h e f u n d a m e n t a l s o f p o p u l a r g o v e r n m e n t 
i s t h a t t h e p o w e r o f t a x a t i o n a n d o f t h e e x p e n d i t u r e 
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o f t a x e s s h a l l n o t be e x e r c i s e d f o r p r i v a t e b e n e f i t , 
o r f o r t h e purpose o f m e r e g r a t u i t i e s t o p r i v a t e 
i n t e r e s t s . " T h i s f u n d a m e n t a l p r i n c i p l e h a s i t s 
r e c o g n i t i o n i n S e c t i o n 31 o f A r t i c l e I 1 I o f o u r 
C o n s t i t u t i o n , a s f o l l o w s : 

" ' N o e x t r a c o m p e n s a t i o n s h a l l b e m a d e t o a n y o f f i c e r , 
p u b l i c a g e n t , o r c o n t r a c t o r , a f t e r t h e s e r v i c e s h a l l 
h a v e b e e n r e n d e r e d , o r t h e c o n t r a c t e n t e r e d i n t o ; 
n o r s h a l l a n y m o n e y b e p a i d o n a n y c l a i m t h e s u b j e c t -
m a t t e r o f w h i c h s h a l l n o t h a v e b e e n p r o v i d e d f o r b y 
p r e - e x i s t i n g l a w s , a n d n o p u b l i c m o n e y o r p r o p e r t y 
s h a l l b e a p p r o p r i a t e d f o r l o c a l o r p r i v a t e p u r p o s e s , 
u n l e s s s u c h a p p r o p r i a t i o n , c o m p e n s a t i o n , o r c l a i m , 
b e a l l o w e d b y t w o t h i r d s o f t h e m e m b e r s e l e c t e d 
t o e a c h b r a n c h o f t h e g e n e r a l a s s e m b l y . ' 

, " G e n e r a l l y s p e a k i n g , i t i s v i t a l t o t h e l e g a l i t y o f 
a n y a n d e v e r y p a y m e n t o r p r o m i s e o f p u b l i c f u n d s 
t h a t t h e r e s h a l l b e a c o n s i d e r a t i o n t h e r e f o r i n 
t h e n a t u r e o f a p u b l i c b e n e f i t . I f t h e r e b e w a n t 
o f c o n s i d e r a t i o n i n t h i s c a s e , t h i s i s i t s n a t u r e . " 

T h e s t a t u t o r y a u t h o r i t y o f c i t i e s a n d t o w n s i n r e g a r d t o e x t e n s i o n 
o f d r a i n s a n d s e w e r s i s f o u n d a t S e c t i o n 3 6 8 . 2 6 , s u b s e c t i o n s 1 a n d 
2 , a s a m e n d e d , w h i c h r e a d a s f o l l o w s : 

" 3 6 8 . 2 6 D r a i n s a n d s e w e r s . 
1 . T h e y s h a l l h a v e p o w e r t o p r o v i d e d r a i n a g e 

s y s t e m s f o r f l o o d a n d o t h e r s u r f a c e w a t e r s a n d 
t o r e g u l a t e t h e c o n n e c t i o n o f p r i v a t e d r a i n s t h e r e 
t o . T h e y may o r d e r c o n n e c t i o n s t h e r e t o f r o m a b u t 
t i n g p r i v a t e p r o p e r t y w h e n p u b l i c h e a l t h o r 
s a f e t y r e q u i r e s s u c h c o n n e c t i o n a n d i n t h e e v e n t 
s u c h o r d e r s a r e n o t c o m p l i e d w i t h t h e y may c a u s e 
t h e w o r k t o b e d o n e a n d t h e c o s t t h e r e o f t o b e 
a s s e s s e d a g a i n s t t h e ^ ; p r o p e r t y . 

2 . T h e y s h a l l h a v e p o w e r t o p r o v i d e s e w e r 
s y s t e m s a n d s e w a g e d i s p o s a l p l a n t s a n d t o r e g u 
l a t e s e w e r c o n n e c t i o n s t o p r i v a t e p r o p e r t y . T h e y 
m a y o r d e r s a r T i t a r y t o i l e t f a c i l i t i e s t o b e i n 
s t a l l e d b y a n y p r o p e r t y o w n e r w h o s e p r o p e r t y 
a b u t s o n a s e w e r l i n e a n d t h e a b a n d o n m e n t a n d 
r e m o v a l o f a l l o t h e r t o i l e t f a c i l i t i e s a n d i n t h e 
e v e n t s u c h o r d e r i s n o t c o m p l i e d w i t h may c a u s e 
t h e w o r k t o b e d o n e a n d t h e c o s t t o b e a s s e s s e d 
a g a i n s t t h e p r o p e r t y , w h i c h a s s e s s m e n t may b e 
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s p r e a d o v e r a p e r i o d n o t t o e x c e e d t e n y e a r s . T h e 
c o u n c i l m a y ; p r o v i d e b y r e s o l u t i o n f o r t h e i s s u a n c e 
o f c e r t i f i c a t e s p a y a b l e t o b e a r e r o r t o t h e c o n 
t r a c t o r w h o h a s i n s t a l l e d t h e f a c i l i t i e s a n d m a y 
n e g o t i a t e th je s a m e . T h e p r o v i s i o n s o f c h a p t e r 
t h r e e h u n d r e d n i n e t y - s i x ( 3 9 6 ) o f t h e C o d e s h a l l 
b e a p p l i c a b l e . " 

I t i s c l e a r t h a t t h i s s e c t i o n p r o v i d e s t h a t p r i v a t e c o n n e c t i o n s 
m u s t b e a s s e s s e d a g a i n s t t h e p r o p e r t y . 

I t i s t h e o p i n i o n o f t h i s o f f i c e t h a t t h e g e n e r a l r u l e i n t h e 
S t a t e o f I o w a i s t h a t p u b l i c f u n d s m a y n o t b e s p e n t f o r p r i v a t e 
p u r p o s e s a n d t h a t t h e s i t u a t i o n t h a t y o u d e s c r i b e r e q u i r e s t h a t 
a n a s s e s s m e n t b e m a d e a g a i n s t t h e a d j o i n i n g p r o p e r t y . P u b l i c 
f u n d s c a n n o t b e u s e d t o b e n e f i t t h i s p r i v a t e i n d u s t r y . T h e o n l y 
c i r c u m s t a n c e w h e r e p u b l i.c f u n d s m a y b e u s e d i n r e g a r d t o i n d u s t r y 
i s u n d e r C h a p t e r 24-7, A c t s o f t h e 6 0 t h G e n e r a l A s s e m b l y , w h i c h 
p r o v i d e s a u t h o r i t y f o r c i t i e s a n d t o w n s t o i s s u e r e v e n u e b o n d s 
f o r t h e p u r p o s e o f s e c u r i n g a n d d e v e l o p i n g new i n d u s t r y . T h i s 
i s n o t y o u r p r e s e n t s i t u a t i o n . 

I n t h e s e c o n d p a r t o f y o u r f i r s t q u e s t i o n y o u i n q u i r e a s t o w h e 
t h e r l e g a l a c t i o n c a n b e b r o u g h t a n d w h o i s t o i n s t i t u t e i t . 
T h e c a s e o f C o l 1 i n s v . D a v i s , 4 7 I o w a 2 5 6 , 1 0 N .W . 6 4 3 ( 1 8 8 1 ) i s 
a c a s e w h e r e a c i t y i l l e g a l l y r e d u c e d a n a s s e s s m e n t f r o m 
$ 3 5 , 0 0 0 . 0 0 t o $ 1 7 , 0 0 0 . 0 0 . T h e c o u r t h e l d t h a t t h e c i t y ' s a c t i o n 
w a s w i t h o u t a u t h o r i t y a n d w a s v o i d . T h e c o u r t h e l d t h a t t a x 
p a y e r s h a d t h e r i g h t t o b r i n g t h e a c t i o n a n d t h e f o r m o f a c t i o n 
w a s c e r t i o r a r i . 

I I . 

A s t o y o u r s e c o n d q u e s t i o n , S e c t i o n 4 0 4 . 2 3 o f t h e 1 9 6 2 C o d e o f 
I o w a a p p l i e s a n d r e a d s a s f o l l o w s : 

" 4 0 4 . 2 3 D i v e r s i o n o f f u n d s . A n y c o u n c i l m a n o r 
o f f i c e r o f a m u n i c i p a l c o r p o r a t i o n w h o s h a l l p a r 
t i c i p a t e i n , a d v i s e , c o n s e n t , o r a l l o w t h e p r o c e e d s 
o f a n y t a x o r a s s e s s m e n t c a u s e d t o b e l e v i e d b y 
s u c h m u n i c i p a l c o r p o r a t i o n , o r t h e p r o c e e d s o f a n y 
s o u r c e o f m u n i c i p a l r e v e n u e o t h e r t h a n t a x a t i o n , 
t o b e d i v e r t e d t o a n y p u r p o s e n o t a u t h o r i z e d b y 
l a w , o r w h o s h a l l i n a n y w a y b e c o m e a p a r t y t o 
s u c h d i v e r s i o n , s h a l l b e g u i l t y o f w i l l f u l 
m a l a d m i n i s t r a t i o n . " 
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A d d i t i o n a l l y , S e c t i o n 2 4 . 2 2 p r o v i d e s t h a t t h e t r a n s f e r o f f u n d s 
o f a m u n i c i p a l i t y f r o m o n e f u n d t o a n o t h e r f u n d r e q u i r e s a p p r o 
v a l o f t h e S t a t e ! A p p e a l B o a r d . S e c t i o n s 3 9 7 - 3 8 , 3 9 7 . 3 9 a n d 
3 9 7 . 4 0 p r o v i d e t h e c i r c u m s t a n c e s u n d e r w h i c h t r a n s f e r s m a y b e 
m a d e f r o m t h e m u n i c i p a l u t i l i t y f u n d s . G e n e r a l l y , p e r m i s s i o n i s 
r e q u i r e d o f t h e S t a t e C o m p t r o l l e r . I t w o u l d a p p e a r t h a t t h e 
t r a n s f e r r e q u i r e s e i t h e r t h e a p p r o v a l o f t h e S t a t e C o m p t r o l l e r 
o r t h e S t a t e A p p e a l B o a r d a n d i f S e c t i o n 2 4 . 2 2 a c t u a l l y a p p l i e s , 
S e c t i o n 2 4 . 2 4 p r o v i d e s a p e n a l t y a s f o l l o w s : 

" 2 4 . 2 4 V i o l a t i o n s . F a i l u r e o n t h e p a r t o f a n y 
p u b l i c o f f i c i a l t o p e r f o r m a n y o f t h e d u t i e s p r e 
s c r i b e d i n c h a p t e r s 2 2 , 2 3 , a n d 2 4 , a n d s e c t i o n s 
8 . 3 9 a n d 1 1 . 1 t o 1 1 . 5 , i n c l u s i v e , s h a l l c o n s t i 
t u t e a m i s d e m e a n o r , a n d s h a l l b e s u f f i c i e n t g r o u n d 
f o r r e m o v a l f r o m o f f i c e . " 

I t s h o u l d b e n o t e d t h a t y o u a d v i s e t h a t t h i s p r o j e c t c o s t o v e r 
$ 1 0 , 0 0 0 . 0 0 . I o w a C o d e S e c t i o n 2 3 . 2 r e q u i r e s p r e p a r a t i o n o f p l a n s , 
n o t i c e o f h e a r i n g , h e a r i n g a n d c o m p e t i t i v e b i d d i n g o n a l l p u b l i c 
i m p r o v e m e n t s o v e r $ 5 , 0 0 0 . 0 0 . T h e r e a r e r e q u i r e m e n t s f o r a v a l i d 
c o n t r a c t . Y o u d o n o t a d v i s e w h e t h e r t h i s w a s d o n e o r n o t . 

T h e a c t i o n o f t h e c o u n c i l i s s e t o u t i n t h e s t a t u t e s a s b e i n g 
w i l l f u l m a l a d m i n i s t r a t i o n u n d e r S e c t i o n 4 0 4 . 2 3 a n d s u f f i c i e n t 
g r o u n d s f o r r e m o v a l f r o m o f f i c e u n d e r S e c t i o n 2 4 . 2 4 . E i t h e r o f 
t h e s e w o u l d a m o u n t t o s u f f i c i e n t g r o u n d s f o r r e m o v a l u n d e r S e c 
t i o n 6 6 . 1 w h i c h r e a d s a s f o l l o w s : 

" 6 6 . 1 R e m o v a l b y c o u r t . A n y a p p o i n t i v e o r e l e c 
t i v e o f f i c e r , e x c e p t s u c h a s m a y b e r e m o v e d o n l y 
b y i m p e a c h m e n t , h o l d i n g a n y p u b l i c o f f i c e i n t h e 
s t a t e o r i n a n y d i v i s i o n o r m u n i c i p a l i t y t h e r e o f , 
m a y b e r e m o v e d f r o m o f f i c e b y t h e d i s t r i c t c o u r t 
f o r a n y o f t h e f o l l o w i n g r e a s o n s : 

1 . F o r w i l l f u l o r h a b i t u a l n e g l e c t o r r e f u s a l 
t o p e r f o r m t h e d u t i e s o f h i s o f f i c e . 

2 . F o r w i l l f u l m i s c o n d u c t o r m a l a d m i n i s t r a t i o n 
i n o f f i c e . 

3 . F o r c o r r u p t i o n . 
4 . F o r e x t o r t i o n . 
5 . U p o n c o n v i c t i o n o f a f e l o n y . 
6 . F o r i n t o x i c a t i o n , o r u p o n c o n v i c t i o n o f 

b e i n g i n t o x i c a t e d . " 

I t i s t h e g e n e r a l r u l e o f l a w t h a t a p u b l i c o f f i c e r w h o g o e s o u t 
s i d e o f h i s p u b l i c a u t h o r i t y i s p e r s o n a l l y l i a b l e f o r h i s a c t s 
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a n d i s n o t e n t i t l e d t o t h e p r o t e c t i o n o f h i s o f f i c e . 67 C o r p u s 
J u r i s S e c u n d u m , O f f i c e r s , S e c t i o n 1 2 6 . 

T h e r e f o r e , i t i s my o p i n i o n t h a t t h e a c t i o n o f t h e c i t y c o u n c i l 
a m o u n t s t o m a l f e a s a n c e a n d t h a t t h e c o u n c i l m e m b e r s a r e p e r s o n a l l y 
l i a b l e f o r a n y los^s t h e c i t y m a y s u f f e r . 

R e s p e c t f u l l y s u b m i t t e d , 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r G e n e r a l 

ew 



L A B O R : C o m m i s s i o n e r o f L a b o r . I n s p e c t i o n o f l o w p r e s s u r e b o i l e r s 
l o c a t e d i n p l a c e s o f p u b l i c a s s e m b l y . C h a p t e r 1 0 8 o f t h e A c t s o f 
t h e 6 1 s t G . A . ; C h a p t e r 8 9 o f t h e 1 9 6 2 C o d e o f I o w a . A l o w p r e s s u r e 
b o i l e r , t h e l o c a t i o n o f w h i c h w o u l d c o n s t i t u t e a d a n g e r t o t h o s e 
w h o a r e p r e s e n t i n a p l a c e o f p u b l i c a s s e m b l y , i s u n d e r t h e 
p u r v i e w o f C h a p t e r 1 0 8 , A c t s o f t h e 6 l s t G . A . 

M a r c h 1 4 , 1 9 6 6 
S t a t e o f I o w a 

D E P A R T M E N T OF J U S T I C E 
D e s M o i n e s 

M r . R o b e r t C h e s h e r 
D e p u t y C o m m i s s i o n e r 
D e p a r t m e n t o f L a b o r 
L O C A L 

D e a r M r . C h e s h e r : 

T h i s i s i n r e p l y t o y o u r r e q u e s t f o r a n o p i n i o n c o n c e r n i n g 
C h a p t e r 1 0 8 o f t h e A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , a n a m e n d 
m e n t t o C h a p t e r 8 9 , 1 9 6 2 C o d e o f I o w a , w h e r e i n y o u p r e s e n t t h e 
f o l 1 ow i n g : 

" S e n a t e F i l e 87 o f t h e 6 1 s t G e n e r a l A s s e m b l y 
a m e n d e d C h a p t e r 8 9 o f t h e I o w a C o d e t o p r o v i d e 
f o r a n n u a l i n s p e c t i o n o f l o w p r e s s u r e b o i l e r s 
i n p l a c e s o f p u b l i c a s s e m b l y . 

"We h a v e r u n i n t o a n u m b e r o f p u b l i c p l a c e s t h a t 
a r e h e a t e d b y l o w p r e s s u r e b o i l e r s w h e r e t h e 
b o i l e r i s l o c a t e d i n a s e p a r a t e b u i l d i n g a p a r t 
f r o m t h e m a i n s t r u c t u r e , a l t h o u g h t h e s t e a m a n d 
w a t e r l i n e s , g a u g e s a n d v a l v e s , e t c . r u n d i r e c t l y 
i n t o t h e b u i l d i n g i t s e l f . T h e d i s t a n c e o f t h e 
b o i l e r r o o m t o t h e p l a c e o f p u b l i c a s s e m b l y r a n 
g e s f r o m f i v e f e e t u p t o a p p r o x i m a t e l y 3 A o f a 
b l o c k . 

"I w o u l d 1 i k e a f o r m a l o p i n i o n a s t o w h e t h e r o r 
n o t t h e a b o v e d e s c r i b e d l o w p r e s s u r e b o i l e r s 
s h o u l d b e c o v e r e d b y C h a p t e r 8 9 o f t h e I o w a C o d e . " 

S e c t i o n 8 9 . 2 ( 1 ) o f t h e 1 9 6 2 C o d e o f I o w a a s a m e n d e d b y S e c t i o n 
1 o f C h a p t e r 1 0 8 o f t h e 6 1 s t G . A . i s a s f o l l o w s : 

" 1 . I t s h a l l b e t h e d u t y o f t h e s t a t e b o i l e r i n 
s p e c t o r , t o i n s p e c t o r c a u s e t o b e i n s p e c t e d 
i n t e r n a l l y a n d e x t e r n a l l y , a t l e a s t o n c e e v e r y 

6 6 - 3 - 8 
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t w e l v e m o n t h s , i n o r d e r t o d e t e r m i n e w h e t h e r 
a l l s u c h e q u i p m e n t i s i n a s a f e a n d s a t i s f a c 
t o r y c o n d i t i o n , a n d p r o p e r l y c o n s t r u c t e d a n d 
m a i n t a i n e d . f^pr t h e p u r p o s e f o r w h i c h t h e s a m e i s 
u s e d , a l l s i p a m b o i l e r s t a n k s . , , j a c k e t , k e t t l . e s . , 
g e ne r a t o r s ,. r .a l . l s t e a m b o i 1 e r s u s e d f o r h e a t i n g 
p u r p o s e s c a r r y i n g a p r e s s u r e o f . n o t m o r e t h a n 
f i f t e e n ( .15 ) p o u n d s . p e r s . q u a r e i n c h g a u g e a n d 
L O C A T E D I N PLACF .S OF PUB L L C , A S S E M B L Y , . a l l h o t ' 
w a t e r h e a t i n g b o i l e r s c a r r y i n g a p r e s s u r e o f " n o t 
m o r e t h a n t h i r t y ( 3 0 ) p o u n d s p e r s q u a r e i n c h 
g a u g e l o c a t e d i n p l a c e s o f p u b 1 i c a s s e m b 1 y . " 
( U n d e r 1 i n e i n d i c a t e s a m e n d m e n t - C a p t i l i z a t i o n 
i n d i c a t e s e m p h a s i s ) 

" P l a c e s o f p u b l i c a s s e m b l y " i s d e f i n e d b y S e c . 3 ( 4 ) o f C h a p t e r 
1 0 8 a n d r e a d s a s f o l l o w s : 

' " 4 . P l a c e o f p u b l i c a s s e m b l y . " P l a c e o f p u b l i c 
a s s e m b l y " s h a l l m e q n a n y b u i l d i n g o r p o r t i o n 
t h e r e o f d e s i g n e d , i n t e n d e d a n d u s e d f o r o c c u p a -
t i o n b y p e r s o n s f o r p u r p o s e s o f e n t e r t a i n m e n t , 
i n s t r u c t i o n o r a m u s e m e n t a n d s h a l l b e c o n s t r u e d 
t o i n c l u d e t h e a t r e s , m o t i o n p i c t u r e t h e a t e r s , 
h o s p i t a l s , p l a c e s o f w o r s h i p , s c h o o l s , c o l l e g e s 
a n d i n s t i t u t i o n s . 1 " ( E m p h a s i s A d d e d ) 

C o m b i n i n g t h e a p p r o p r i a t e p a r t s o f S e c t i o n 1 a n d S e c t i o n 3 ( 4 ) 
o f C h a p t e r 1 0 8 s u p r a , we h a v e t h e p h r a s e " l o c a t e d i n a n y b u i l d i n g 
o r p o r t i o n t h e r e o f . " T h e u l t i m a t e q u e s t i o n w o u l d s e e m t o b e . t h e 
d e t e r m i n a t i o n o f t h e m e a n i n g o f t h e a b o v e p h r a s e . 

I n s e e k i n g c o n s t r u c t i o n o f a s t a t u t e , o n e s h o u l d l o o k n o t o n l y 
t o t h e l a n g u a g e o f a s t a t u t e , b u t t o t h e s u b j e c t m a t t e r o f t h e 
a c t , t h e o b j e c t t o b e a c c o m p l i s h e d , o r t h e p u r p o s e t o b e " s u b 
s e r v e d , a n d t h e l a w s h o u l d , b e c o n s t r u e d t o g i v e e f f e c t t o t h e 
l e g i s l a t i v e p u r p o s e . S t a t e v . B a l s l e y , 2 4 2 I o w a 8 4 5 , 8 5 3 , 4 8 
N . W . 2 d 2 8 7 ( 1 9 5 1 ) . 

I t w o u l d s e e m a p p r o p r i a t e t o d e t e r m i n e t h e p u r p o s e a n d o b j e c t 
t h e l e g i s l a t u r e i n t e n d e d b y t h e i n s p e c t i o n o f l o w p r e s s u r e 
b o i l e r s l o c a t e d i n p l a c e s o f p u b l i c a s s e m b l y . 

C h a p t e r 8 9 o f t h e ' 1 9 6 2 C o d e o f I o w a i s e n a c t e d u n d e r T i t l e V , 
w h i c h i s e n t i t l e d " P o l i c e P o w e r . " T h e S t a t e u n d e r t h e " p o l i c e 
p o w e r " m a y e n a c t a l l m a n n e r o f l a w s r e a s o n a b l y , . d e s i g n e d , f o r . t h e 
p r o t e c t i o n o f t h e s a f e t y o f t h e p u b l i c . T w o G u y s f r o m H a r r i s o n , 
I n c . v . F u r m a n , 1 5 6 A . 2 d 5 7 , 6 2 , 5 8 N . J . S u p . 3 1 3 - ( 1 9 5 9 ) 
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T h e S u p r e m e C o u r t ^ d f M i n n e s o t a , i n t h e c a s e o f S t a t e e x r e l G r a h a m 
v . M c M a h o n , 65 M i j i t . 4 5 3 , 6 8 N .W . 7 7 ( 1 8 9 6 ) , i n t a l k i n g a b o u t t h e 
i n s p e c t i o n o f s t e a m b o i l e r s s a i d , t o - w i t : 

" T h e o b j e c t ;gjf t h e a c t o f 1 8 8 9 w a s t o p r o v i d e f o r 
t h e i n s p e c t i o n o f s t e a m b o i l e r s , a n d t h e e x a m i n a 
t i o n , a s to '^ jqua 1 i f i c a t i o n s , o f p e r s o n s i n t r u s t e d 
w i t h t h e i r r r j a n a g e m e n t , o r w i t h t h e m a n a g e m e n t T o f 
a n y m a c h i n e r y o p e r a t e d b y s t e a m w i t h i n t h i s s t a t e , 
t h a t i t s c i t i z e n s m i g h t b e p r o t e c t e d f r o m t h e 
g r e a t 1 y - i n c r e a s i n g h a z a r d s a r i s i n g o u t o f d e f e c 
t i v e c o n s t r u c t i o n , o r w a n t o f c a r e a n d r e p a i r , o f 
b o i l e r s , a s w e l l a s u n s k i 1 1 f u l n e s s a n d i n c o m p e t e n c y 
o n t h e p a r t o f t h e h u n d r e d s o f p e r s o n s e n g a g e d i n 
h a n d l i n g t h e m a n d t h e i r a p p l i a n c e s . I t w a s i n t e n d e d 
a s a p o l i c e r e g u l a t i o n d e s i g n e d t o s e c u r e p u b l i c 
s a f e t y ; a n d i n v i e w o f t h e u n i v e r s a l u s e o f s t e a m 
i n a l l k i n d s o f m a n u f a c t u r i n g a n d m e c h a n i c a l 
b u s i n e s s , a n d e v e n i n f a r m i n g o p e r a t i o n , - s m a 1 1 
a s w e l l a s l a r g e , - n o o n e s h o u l d d o u b t t h e w i s d o m 
o f t h e e n a c t m e n t a r rd e n f o r c e m e n t o f a r e a s o n a b l e 
m e a s u r e i n r e f e r e n c e t o t h e i n s p e c t i o n o f , s u c h 
d a n g e r o u s a g e n c i e s a s s t e a m b o i l e r s , a n d t h e 
m a c h i n e r y c o n n e c t e d t h e r e w i t h , a n d t h e e x a m i n a t i o n , 
a s t o t h e i r q u a l i f i c a t i o n s , o f t h o s e w h o a r e i n 
t r u s t e d w i t h t h e i r m a n a g e m e n t . " 

I t i s c l e a r t h a t t h e a b o v e r e a s o n i n g i s e q u a l l y a p p l i c a b l e i n 
d e s c r i b i n g t h e o b j e c t a n d p u r p o s e o f C h a p t e r 1 0 8 . 

T h e l i t e r a l m e a n i n g o f t h e p h r a s e " l o c a t e d i n a n y b u i l d i n g o r 
p o r t i o n t h e r e o f " w o u l d a s s u m e b e i n g " i n s i d e o f , . w i t h i n t h e . . b o u n d s 
o r l i m i t s o f ; " a n e n c l o s u r e . B o a r d o f C h o s e n F r e e h o l d e r s o f H u d 
s o n C o u n t y , e t a l v . C e n t r a l R. C o . o f New J e r s e y , e t a l , 59 A . 
3 0 3 , 3 0 7 , 6 8 N . J . E q . 5 0 0 ( 1 9 0 4 ) . I f t h i s m e a n i n g w e r e a d o p t e d 
t h e n a b o i l e r , s o l o n g a s i t w a s s e p a r a t e d f r o m t h e b u i l d i n g 
c o n s t i t u t i n g a p u b l i c p l a c e , w o u l d n o t b e r e q u i r e d t o b e i n s p e c t e d 
f o r s a f e t y r e g a r d l e s s o f t h e f a c t t h a t t h e d a n g e r w o u l d b e j u s t 
a s i n h e r e n t a s i f t h e b o i l e r w a s l o c a t e d " w i t h i n " t h e " f o u r w a l l s " 
o f t h e " p l a c e o f p u b l i c a s s e m b l y . " I f f a i r l y p o s s i b l e , k e e p i n g 
t h e o b j e c t a n d p u r p o s e o f C h a p t e r 1 0 8 i n m i n d , s a i d a c t . s h o u l d 
b e c o n s t r u e d t o a v o i d t h i s u n r e a s o n a b l e c o n s e q u e n c e . W o r t h i n q t o n 
v . M c D o n a l d , 2 4 6 I o w a 4 6 6 , 6 8 N . W . 2 d 8 9 ( 1 9 5 5 ) . I t i s a w e l l 
k n o w n r u l e o f s t a t u t o r y c o n s t r u c t i o n , t h a t t h e i n t e n t o f t h e 
l e g i s l a t u r e s h o u l d b e c o n s i d e r e d w h e n l i t e r a l w o r d s w o u l d b r i n g 
a b o u t a n e n d c o m p l e t e l y a t v a r i a n c e w i t h t h e p u r p o s e o f t h e 
s t a t u t e . U . S . v . M e r c h a n t s M u t . B o n d i n g C o . , 2 2 0 F . S u p p . 163 
( 1 9 6 3 ) . 



M r . R o b e r t C h e s h e r - 4 - M a r c h 1 4 , 1 9 6 6 

S t a t u t e s , t h e p u r p o s e o f w h i c h i s t h e p r o t e c t i o n o f l i v e s a n d 
p h y s i c a l w e l l - b e i n g o f p e o p l e , a r e c o n s t r u e d t o p r e v e n t t h e 
d a n g e r s t h e r e o f a n d t o p r o v i d e a r e m e d y i n a c c o r d a n c e w i t h s a i d 
p u r p o s e . C h i c a g o , M S- S t . P a u l R y . C o . , v . V o e l k e r , -129 F . 5 2 2 , 
6 5 C . C . A . , 2 2 6 , 7 P / L . R . A . 2 6 4 ( 1 9 0 4 ) . S u c h i s t h e p u r p o s e o f 
C h a p t e r 1 0 8 . H a v r n g a s c e r t a i n e d t h e i n t e n t o f C h a p t e r 1 0 8 , w e 
m u s t now g i v e e f f e c t t o t h a t e n d . 

F o r t h e r e a s o n s a b o v e , i t i s t h e o p i n i o n o f t h i s o f f i c e t h a t 
a l o w p r e s s u r e b o i l e r , t h e l o c a t i o n o f w h i c h w o u l d c o n s t i t u t e 
a d a n g e r t o t h o s e w h o a r e p r e s e n t i n a p l a c e o f p u b l i c a s s e m b l y , 
i s u n d e r t h e p u r v i e w o f C h a p t e r 1 0 8 , A c t s o f t h e 6 l s t G e n e r a l 
A s s e m b l y , a n a m e n d m e n t t o S e c t i o n 8 9 - 2 o f t h e 1 9 6 2 C o d e o f 
1 o w a . 

R e s p e c t f u l l y s u b m i t t e d , 

R O B E R T D . B E R N S T E I N 
A s s i s t a n t A t t o r n e y G e n e r a l 

ms 

3 



S T A T E O F F I C E S AND D E P A R T M E N T S , D e p a r t m e n t o f H e a l t h , L i c e n s i n g 
a n d Q u a l i f i c a t i o n s o f P h y s i c a l T h e r a p i s t s . § 5 9 ; C h a p t e r 1 6 7 , 
A c t s o f t h e 6 1 s t G . A . T h e t e r m " o f f i c e " a s u s e d i n S e c . 5 ( 1 ) 
may r e f e r t o a d o c t o r ' s o f f i c e o r a p r i v a t e o f f i c e o f a p h y s i c a l 
t h e r a p i s t . •'. 

M a r c h 1 7 , 1 9 6 6 
S t a t e o f I o w a 

D E P A R T M E N T OF J U S T I C E 
D e s M o i n e s 

A r t h u r P . L o n g , M . D . 
C o m m i s s i o n e r o f P u b l i c H e a l t h 
S t a t e O f f i c e Bu i 1 d i n g 
L O C A L 

D e a r D r . L o n g : 

T h i s i s i n r e s p o n s e t o y o u r i n q u i r y c o n c e r n i n g C h a p t e r 1 6 7 , 
A c t s o f t h e 6 1 s t G . A . , w h e r e i n y o u s t a t e t h e f o l l o w i n g : 

" Q u e s t i o n s h a v e a r i s e n i n r e g a r d t o t h e a d m i n i s t r a 
t i o n o f C h a p t e r 1 6 7 , A c t s o f t h e 6 1 s t G e n e r a l A s 
s e m b l y ( S . F . 2 7 5 ) , r e l a t i n g t o l i c e n s i n g a n d q u a l i 
f i c a t i o n s o f p h y s i c a l t h e r a p i s t s . 

" 1 . W h a t d a t e , i f a n y , w o u l d b e c o n s i d e r e d 
t h e t e r m i n a t i o n d a t e o f g r a n t i n g l i c e n s e s 
u n d e r S e c t i o n 5 , p a r a g r a p h s 1 , 2 a n d 3 ? 

" 2 . I n S e c t i o n 5 , p a r a g r a p h 1 , r e f e r e n c e i s 
m a d e , ' i n a h o s p i t a l , s a n i t o r i u m , c l i n i c , 
o f f i c e o r 1 : D o e s t h e w o r d o f f i c e , a s u s e d , 
a p p l y t o a D o c t o r ' s o f f i c e o r a p r i v a t e o f 
f i c e o f a p h y s i c a l t h e r a p i s t ? " 

I n r e s p e c t t o Q u e s t i o n 1 , S e c t i o n 5 ( 3 ) o f C h a p t e r 1 6 7 , A c t s 
o f t h e 6 l s t G . A . , p r o v i d e s : 

" 3 - T h a t o n o r b e f o r e t h e e f f e c t i v e d a t e o f t h i s 
A c t h e h a s g r a d u a t e d f r o m a s c h o o l o r c o u r s e o f 
p h y s i c a l t h e r a p y a p p r o v e d b y t h e b o a r d o f . ph.y.s. i c a 1 
t h e r a p y e x a m i n e r s . T h e a p p l i c a t i o n u n d e r t h i s 
t i t l e s h a l l b e f i l e d w i t h t h e p h y s i c a l t h e r a p y 
e x a m i n e r s a n d a c c o m p a n i e d , by . a f e e o f t w e n t y . . ( 2 0 ) 
d o l l a r s , a n d s u b m i t t e d w i t h i n n i n e t y ( 9 0 ) d a y s 
a f t e r t h e e f f e c t i v e d a t e o f t h i s A c t . " ( E m p h a s i s 
A d d e d ) 

6 6 - 3 - 1 0 



D r . A r t h u r P . L o n g - 2 -

S i n c e t h e e f f e c t i v e d a t e o f C h a p t e r 1 6 7 , A c t s o f t h e 6 1 s t 6 . A . , 
w a s J u l y 4 , 1 9 6 5 ] i t w o u l d s e e m t h a t t h e t e r m i n a t i o n o f g r a n t i n g 
l i c e n s e s p u r s u a n t t o S e c t i o n 5 w o u l d b e n i n e t y ( 9 0 ) d a y s f r o m 
t h a t d a t e . H o w e v e r , a s t a t u t e w h i c h r e q u i r e s t h e f i x i n g o f a 
t i m e p e r i o d f o r d o i n g s o m e t h i n g w h i c h may e f f e c t i v e l y b e d o n e 
a t a n o t h e r t i m e i.;s r e g a r d e d a s d i r e c t o r y a n d n o t m a n d a t o r y . Y e n -
g e l v . A l l e n , 1 7 f I owa 6 3 3 , 161 N . W . 6 3 1 , ( 1 9 1 7 0 -

B e c a u s e t h e f i l i n g o f t h i s a p p l i c a t i o n a f t e r n i n e t y ( 9 0 ) d a y s 
w o u l d n o t i n j u r i o u s l y a f f e c t o t h e r ' s r i g h t s , t h i s o f f i c e f e e l s 
t h a t s a i d p e r i o d s h o u l d b e c o n s i d e r e d a s a g u i d e l i n e o n l y , a n d 
t h a t t h e t i m e f o r g r a n t i n g o f a l i c e n s e u n d e r S e c . 5 ( 3 ) o f 
C h a p t e r 1 6 7 , may e x t e n d b e y o n d t h i s n i n e t y ( 9 0 ) d a y . p e r i o d . 
B e c h t e l v . B o a r d o f S u p e r v i s o r s o f W i n n e b a g o C o u n t y , 2 1 7 I o w a 
2 5 1 , 2 5 1 N . W , 6 3 3 ( 1 9 3 4 ) . 

I n a n s w e r t o Q u e s t i o n 2 , S e c t i o n 5 ( 1 ) i s a s f o l l o w s : 

" 1 . T h a t , u n d e r t h e d i r e c t i o n o f a l i c e n s e d p h y s i 
c i a n o r s u r g e o n o r . o s t e o p a t h i c p h y s i c i a n o r s u r 
g e o n , h e h a s p r a c t i c e d p h y s i c a l t h e r a p y e i t h e r i n 
a h o s p i t a l , s a n i t o r i u m , c l i n i c , o f f i c e o r n u r s i n g 
h o m e f o r n o t l e s s t h a n t h r e e ( 3 ) y e a r s w i t h i n a 
f i v e ( 5 ) y e a r p e r i o d i m m e d i a t e l y b e f o r e a p p l i c a t i o n ; 

I t i s a w e l l k n o w n r u l e o f s t a t u t o r y c o n s t r u c t i o n , t h a t i f t h e 
p a r t i c u l a r l a n g u a g e o f a s t a t u t e i s c l e a r i t m u s t b e g i v e n i t s 
p l a i n a n d o r d i n a r y m e a n i n g , a n d t h e r e i s n o r o o m f o r c o n s t r u c t i o n 
o f s a m e . C o o k v . B o r n h o l d t , 2 5 0 I o w a 6 9 6 , 95 N .W. 2d. 74-9 ( - 1 9 5 9 ) -
A s l o n g a.s a p e r s o n h a s p r a c t i c e d p h y s i c a l t h e r a p y u n d e r t h e 
d i r e c t i o n o f a l i c e n s e d p h y s i c i a n o r s u r g e o n o r o s t e o p a t h i c 
p h y s i c i a n o r s u r g e o n t h e t e r m ' o f f i c e " may r e f e r t o a d o c t o r ' s 
o f f i c e o r a p r i v a t e o f f i c e o f a p h y s i c a l t h e r a p i s t . 

R e s p e c t f u l l y s u b m i t t e d , 

R O B E R T D . B E R N S T E I N 
A s s i s t a n t A t t o r n e y G e n e r a l 

ms 



S C H O O L S A N D SCHOOL D I S T R I C T S : A t t a c h m e n t . § § 2 / 5 = 1 , 2 7 5 . 1 8 , 
2 8 5 . 1 2 a n d C h a p t e r 2 4 0 , A c t s o f t h e 6 1 s t G . A . A n a t t a c h m e n t 
a p p e a l t a k e n u n d e r C h a p t e r 2 4 0 , A c t s o f t h e 6 l s t G e n e r a l A s 
s e m b l y d o e s n o t s u s p e n d t h e e f f e c t i v e d a t e o r o p e r a t i o n o f t h e 
a t t a c h m e n t . 

M a r c h 1 7 , 1 9 6 6 
S t a t e o f I o w a 

D E P A R T M E N T OF J U S T I C E 
D e s M o i n e s 

M r . L o m e R. W o r t h i n g t o n 
A u d i t o r 
S t a t e o f I o w a 
S t a t e H o u s e 
L O C A L 

D e a r M r . W o r t h i n g t o n : 

T h i s i s i n r e s p o n s e t o y o u r l e t t e r d a t e d J a n u a r y 2 1 , 1 9 6 6 , 
w h e r e i n y o u s t a t e d : 

||* * * t h e 6 1 s t G . A . a m e n d e d S e c t i o n 275-1 o f 
t h e C o d e a n d r e q u i r e d a l l a r e a s o f t h e s t a t e t o 
b e i n a h i g h s c h o o l d i s t r i c t b y J u l y 1 , 1 9 6 6 . 
T h e r e w a s a l s o p r o v i s i o n f o r a p p e a l o f t h e a t 
t a c h m e n t t o a p a r t i c u l a r d i s t r i c t w h i c h c o u l d 
e f f e c t i v e l y p o s t p o n e t h e o f f i c i a l r e o r g a n i z a 
t i o n . " 

Y o u t h e n r a i s e d t h e f o l l o w i n g q u e s t i o n s : 

" 1 . I f t h e a t t a c h m e n t s h a v e b e e n l e g a l l y m a d e , 
b u t a r e u n d e r a p p e a l a t A u g u s t 1 5 , h o w c a n t h e 
s c h o o l b o a r d k n o w w h e t h e r o r n o t t o l e v y t a x e s 
o n t h e p r o p e r t y ? 

" 2 . ' I f t h e n e w d i s t r i c t c a n n o t l e v y , c a n t h e 
o l d n o n - h i g h s c h o o l l e v y ? I f t h e o l d d i s t r i c t 
c a n n o t l e v y , h o w c a n t h e m o n e y b e r a i s e d t o 
c o v e r t h e c o s t o f e d u c a t i n g t h e c h i l d r e n ? 

" 3 - I f t h e m a t t e r o f l e g a l l y a t t a c h i n g t h e n o n -
h i g h s c h o o l "districts i s n o t s e t t l e d b y l e v y 
t i m e , i s t h e r e a n y w a y f o r t h e s c h o o l d i s t r i c t 
t o e d u c a t e t h e c h i l d r e n w i t h o u t p l a c i n g a d i s 

p r o p o r t i o n a t e a m o u n t o f t a x e s o n t h e p r e s e n t 
d i s t r i c t ? " 
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M r . L o m e W o r t h i n g t o n - 2 -

In a n s w e r t o y o q r f i r s t q u e s t i o n I r e f e r y o u t o t h e t h i r d p a r a 
g r a p h o f S e c t i o n 2 7 5 . 1 , a s a m e n d e d b y C h a p t e r 2 4 0 , A c t s o f t h e 
6 1 s t G e n e r a l A s s e m b l y , w h i c h p r o v i d e s : 

" I t i s f u r t h e r d e c l a r e d t o b e t h e p o l i c y o f t h e 
s t a t e t h a t a l l t h e a r e a o f t h e s t a t e s h a l l b e 
i n a d i s t r i c t m a i n t a i n i n g t w e l v e g r a d e s b y J u l y 
1 , 1 9 6 6 . I f a n y a r e a o f t h e s t a t e i s n o t a 
p a r t o f s u c h a d i s t r i c t b y A p r i l 1, 1 9 6 6 , o r i s 
n o t i n c l u d e d i n a r e o r g a n i z a t i o n p e t i t i o n f i l e d 
i n a c c o r d a n c e w i t h s e c t i o n t w o h u n d r e d s e v e n t y -
f i v e p o i n t t w e l v e ( 2 7 5 - 1 2 ) o f t h e C o d e o n o r 
b e f o r e A p r i l 1 , 1 9 6 6 , t h e a r e a s h a l l b e a t t a c h e d 
b y t h e c o u n t y b o a r d o f e d u c a t i o n t o a d i s t r i c t , 
o r . d i s . t r . i c t s ma i n t a i n in.g..tw.e.l.v.£- (.12.) g r a d e s , 
s u c h , a t t a c h m e n t t o b e c o m e e f f e c t i v e J u l y 1, 
1 9 6 6 , a n d p r o v i d e d s u c h a t t a c h m e n t h a s t h e a p 
p r o v a l o f t h e s t a t e b o a r d o f p u b l i c i n s t r u c t i o n . 
A n y s u c h d i s t r i c t o r p a r t t h e r e o f a t t a c h e d b y 
t h e c o u n t y b o a r d of- e d u c a t i o n , w i t h t h e a p p r o v a l 
o f t h e s t a t e b o a r d o f p u b l i c i n s t r u c t i o n , s h a l l 
h a v e t h e r i g h t t o a p p e a l t h i s a t t a c h m e n t t o a 
c o u r t o f r e c o r d i n t h e c o u n t y i n w h i c h s a i d 
d i s t r i c t o r p a r t t h e r e o f i s l o c a t e d w i t h i n 
t w e n t y ( 2 0 ) d a y s a f t e r t h e d a t e o f t h e a p p r o v a l 
b y t h e s t a t e b o a r d o f p u b l i c i n s t r u c t i o n . 

" ' A n y a r e a i n c l u d e d i n a r e o r g a n i z a t i o n p e t i t i o n 
f i l e d o n o r b e f o r e A p r i l 1 , I 9 6 6 , a n d n o t be--
c o m i n g a p a r t o f a d i s t r i c t m a i n t a i n i n g t w e l v e 
( 1 2 ) g r a d e s b e c a u s e o f t h e s u b s e q u e n t f a i l u r e 
o f t h e p r o p o s a l t o c a r r y o r b y r e a s o n o f j u d i 
c i a l a p p e a l p r o c e e d i n g s , s h a l l b e a t t a c h e d t o a 
d i s t r i c t , o r d i s t r i c t s m a i n t a i n i n g t w e l v e (.12.). 
g r a d e s , by. t h e c o u n t y b o a r d o f e d u c a t i o n — S u c h 
a t t a c h m e n t s h a l l . b e c o m e e f f e c t i v e J u l y 1, 1 9 6 6 , 
o r i f i m p o s s i b l e b y s a i d d a t e b e c a u s e o f . l a t e r 
v o t e o r a p p e a l . p r o c e e d i n q s , o n s u c h d a t e a s 
f T x e d b y t h e s t a t e b o a r d o f p u b 1 ? c . i n s t r u c t i o n . 
T h e a u t h o r i t y o f t h e c o u n t y b o a r d o f e d u c a t i o n 
t o m a k e s u c h a t t a c h m e n t s s h a l l e x t e n d b e y o n d 
J u l y 1 , 1 9 6 6 , w h e n n e c e s s a r y b y r e a s o n o f l a t e r 
v o t e o r a p p e a l p r o c e e d i n g s . 1 " ( E m p h a s i s A d d e d ) 

S c h o o l d i s t r i c t a l t e r a t i o n s o r a t t a c h m e n t s , b e c o m e , e f f - e c t . i . v . e . a t 
t h e p r e c i s e t i m e . s a t . . b y . s t a t u t e . 7 8 C . J - S . , S c h o o l a n d S c h o o l 
D i s t r i c t s , § 4-7 , p . 7 4 1 . On t h e e f f e c t i v e d a t e o f t h e a l t e r a t i o n 
o r a t t a c h m e n t , t h e d i s t r i c t o r p o r t i o n t h e r e o f b e i n g a t t a c h e d 
l o s e s i t s s e p a r a t e e x i s t e n c e a n d i t b e c o m e s i n t e g r a t e d i n t o t h e 
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M r . L o m e W o r t h i n g t o n - 3 -

d i s t r i c t t o wh i c h i t i s a t t a c h e d . . . S t a t e e x re l . . . C o n s o l i d a t e d 
S c h o o l D i s t r i c t N o . 8 o f Pern i s c o t . C o u n t y , v . . S m i t h , 3 4 3 Mo.. 2 8 8 , 
121 S . W . 2 d 1 6 0 , ( 1 9 3 8 ) ; 7 8 C . J . S . , S c h o o l s a n d S c h o o l D i s t r i c t s , 
§ 4 8 , p p . 7 4 1 - 7 4 2 . A f t e r a n a t t a c h m e n t b e c o m e s e f f e c t i v e 
" * * * t h e o f f i c f r s o r d i r e c t o r s o f a d i s t r i c t t o w h i c h t e r r i 
t o r y i s a d d e d a c q u i r e a n d h a v e j u r i s d i c t i o n o f s u c h a d d e d t e r r i 
t o r y a s f u l l y a s o v e r , t h e t e r r i t o r y . , p r e v . i o u s 1 y.. c o m p r . i s e d . w i t h i n , 
t h e d i s t r i c t , . wh j1 e . t h e , o f f i.cer-s o r . . d . i . r . e c t . o r s . . o f . a . d i s t r i c t f r o m . 
w h i c h t e r r i t o r y i s d e t a c h e d . p o s s e s s n o . f u r t h e r . a u t h o r i t y o r j u r i s -
d i c t i o n , w i t h . . r e s p e c t t h e r e t o a f t e r , t h e t r a n s f e r . " 7 8 C . J . S . , 
S c h o o l s a n d S c h o o l D i s t r i c t s , s u p r a * ! ( E m p h a s i s A d d e d ) . A p p I y i n g 
t h e a b o v e p r i n c i p l e s t o t h e t a c t s p r e s e n t e d b y y o u , i t i s my 
o p i n i o n t h a t o n J u l y 1 , 1 9 6 6 , t h e a t t a c h e d n o n - t w e l v e g r a d e d i s 
t r i c t g o e s o u t o f e x i s t e n c e a n d t h a t t e r r i t o r y b e c o m e s a p a r t 
o f t h e d i s t r i c t m a i n t a i n i n g t w e l v e g r a d e s t o w h i c h i t w a s a t 
t a c h e d . T h e r e a f t e r , t h e n o n - t w e l v e g r a d e a r e a i..s.. s . u b j e c t . t o 
t a x a t i o n w i t h i n t h e t w e l v e g r a d e d i s t r i c t . M i s s o u r i - K a n s a s -
T e x a s R a i l r o a d C o m p a n y v . C o w d e n , 1 8 4 O k b . 2 6 0 , 8 6 P . 2 d 7 7 6 , 
( 1 9 3 9 h G r o u t v . I i T T n g w o r t h , 131 I o w a 2 8 1 , 1 0 8 N . W . 5 2 8 ( 1 9 0 6 ) . 

C h a p t e r 2 4 0 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y p r o v i d e s i n p a r t : 

" A n y s u c h d i s t r i c t o r p a r t t h e r e o f a t t a c h e d b y 
t h e c o u n t y b o a r d o f e d u c a t i o n , w i t h t h e appr . . ova . l 
o f t h e s t a t e b o a r d , o f . p u b l . i . c i n s t r u c t i o n . , s h a l l 
h a v e t h e r i g h t t o a p p e a l t h i s a t t a c h m e n t t o a 
c o u r t * * * i n t h e c o u n t y i n w h i c h s a i d d i s t r i c t 
o r p a r t t h e r e o f i s l o c a t e d w i t h i n t w e n t y ( 2 0 ) 
d a y s a f t e r t h e d a t e o f t h e a p p r o v a l b y t h e s t a t e 
b o a r d o f p u b l i c i n s t r u c t i o n . " ( E m p h a s i s A d d e d ) 

I n v i e w o f t h e f o r e g o i n g , we m u s t d e t e r m i n e w h e t h e r a n a p p e a l 
w i l l d e f e r t h e o p e r a t i o n o f t h e a t t a c h m e n t s o a s t o p r e c l u d e t h e 
b o a r d f r o m l e v y i n g t a x e s o n p r o p e r t y i n t h e a t t a c h e d a r e a . I t 
i s r e l e v a n t t o n o t e t h a t t h e L e g i s l a t u r e d i d n o t p r o v i d e f o r a 
s u s p e n s i o n o f t h e e f f e c t i v e d a t e o f a n a t t a c h m e n t . . . . p e n d i . n . g . . . t h e 
f i n a l d e t e r m i n a t i o n o f . a n . a p p e a l . .. T h e . c a s e . . .of S t a t e e x r e 1. 
S.ch i l l i n g v . C o m m u n i t y S c h o o l D i s t r i c t o f J e f f e r s o n , G r e e n e 
C o u n t y , 2 5 2 I o w a 4 9 1 , 1 0 6 N . W . 2 d 8 0 ( 1 9 6 1 ) , l e n d s , s u p p o r t t o 
t h e p r o p o s i t i o n t h a t w h e r e t h e L e g i s l a t u r e h a s n o t e x p r e s s l y . - -
p r o v i d e d f o r a s t a y p e n d i.n.g a p p e a l n o n e , w a s J .n t e n d e d . I,n. S t a t e 
e x r e l S c h 1 1 1 i n g v . C o m m u n i t y S c h o o l D i s t r i c t o f J e f f e r s o n , G r e e n e 
C o u n t y , s u p r a , a t , p a g e 4 9 8 o f t h e I o w a R e p o r t s , t h e S u p r e m e C o u r t 
s a i d : 

" T h e s t a t u t e c o n t a i n s t h e m a n d a t o r y p r o v i s i o n 
t h a t t h e c o u n t y s u p e r i n t e n d e n t ' s h a l l c a l l a 
s p e c i a l e l e c t i o n * * * w i t h i n t h i r t y d a y s f r o m 
t h e * * * f i n a l d e t e r m i n a t i o n o f s u c h b o u n d a r i e s , 
* * J o i n t d i s t r i c t s o n l y a r e e x c e p t e d f r o m 



M r . L o m e W o r t h i n g t o n - 4 -

t h i s p r o v i s i o n i n c a s e o f a p p e a l . 1 [ n t h e 
a b s e n c e o f e x p r e s s s t a t u t o r y a u t h o r i z a t i o n , 
i t i s a p p a r e n t t h a t t h e a p p e l l a n t i s n o t e n 
t i t l e d t o a s u p e r s e d e a s o r s t a y o f p r o c e e d 
ings a s a m a t t e r o f , r i g h t . ' 3 A m . J u r . , 

A p p e a l a n d E ^ r r o r , s e c t i o n 5 3 8 ; 4 2 A m . J u r . , 
P u b l i c A d m i n i s t r a t i v e L a w , s e c t i o n 2 3 8 . 1 , 
p a g e 6 7 8 . 

" A r i g h t o f a p p e a l i s p u r e l y a c r e a t u r e o f 
s t a t u t e a n d i s n o t a n i n h e r e n t c o n s t i t u t i o n a l 
r i g h t , b u t i s o n e w h i c h t h e l e g i s l a t u r e may 
g r a n t o r d e n y a t p l e a s u r e . E v e r d i n g v . B o a r d 
o f E d u c a t i o n , 2 4 7 I owa 7 4 3 , 7 6 N . W . 2 d 2 0 5 , 
a n d c i t a t i o n s . . . .2 Am. . J u r . . ,.. A p p e a l , a n d E r r o r , , 
s e c t i o n 6 . . By. . t h e s a m e t o k e n , t h e l e g i s l a t u r e 
h a s t h e r i g h t t o r e f u s e a s t a y o r L s i c J p r o 
c e e d i n g s p e n d i n g a p p e a l . " ( E m p h a s i s A d d e d ) 

T h e L e g i s l a t u r e h a s e x p r e s s l y p r o v i d e d f o r a s t a y i n t h e p r o 
c e e d i n g s p e n d i n g a p p e a l i n S e c t i o n 2 7 5 . 1 8 w h i c h p o s t p o n e s t h e 
r e o r g a n i z a t i o n e l e c t i o n i n j o i n t d i s t r i c t s u n t i l t h e a p p e a l h a s 
b e e n d i s p o s e d o f a n d S e c t i o n 2 8 5 - 1 2 w h i c h s t a y s t h e o r d e r o f 
t h e c o u n t y b o a r d p e n d i n g f i n a l o r d e r o n a p p e a l . I f t h e L e g i s l a 
t u r e h a d i n t e n d e d t o s u s p e n d t h e e f f e c t i v e d a t e o f a n a t t a c h m e n t 
p e n d i n g f i n a l o r d e r o n a p p e a l t h e y c o u l d a n d w o u l d h a v e s o s t a t e d . 
T h i s o f f i c e c a n n o t u n d e r t h e g u i s e o f c o n s t r u c t i o n e x t e n d o r e n 
l a r g e e n a c t m e n t s o f t h e L e g i s l a t u r e . I t i s my o p i n i o n t h a t t h e 
o p e r a t i o n o f a n a t t a c h m e n t i s n o t s u s p e n d e d p e n d i n g a n a p p e a l . 
T h e r e f o r e , t h e b o a r d o f t h e e n l a r g e d t w e l v e g r a d e d i s t r i c t m a y 
l e v y t a x e s o n t h e p r o p e r t y i n t h e a t t a c h e d a r e a o n A u g u s t 1 5 -

In v i e w o f t h e a b o v e a n s w e r y o u r s e c o n d a n d t h i r d q u e s t i o n s a r e 
n o w m o o t . 

V e r y t r u l y y o u r s , 

N O L D E N G E N T R Y 
A s s i s t a n t A t t o r n e y G e n e r a l 

ms 



TAXATION: Personal Property Tax - Pick-up Campers— 
Sections 321.1(1), 321.1(2), and 321.130, Code of Iowa, 
1962. A 'camper' which i s permanently mounted on a pick
up truck i s not subject to taxation as personal property. 
If the 'camper' i s ea s i l y or conveniently detachable, 
however, i t i s subject to taxation as personal property. 

STATE OF IOWA 
DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

March 18, 1966 

Honorable Gene W. Glenn 
State Representative 
R.R. 7 
Ottumwa, Iowa 

Dear Representative Glenn: 

This i s i n response to your recent inquiry concerning 
the following: 

"Personal property taxes have 
been imposed on camping t r a i l e r s . 
I t i s my understanding that the 
license fees paid by many pick
up truck owners includes the gross 
weight of the camping attachment 
and the truck. Thus, the camper 
owner pays taxes on the camper as 
personal property and also a higher 
license fee because of the weight 
of the camper. 

"On the other hand, stock trucks 
are not taxed as personal pro
perty. This gives r i s e to a f e e l 
ing of inequity on the part of 
many camper owners, whose campers 
are more or less permanently i n 
s t a l l e d on the pick-up trucks. 

66-3-13 
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"Some question has arisen 
about the propriety of 
taxing campers as personal 
property. I would appreciate 
an Attorney General's Opinion 
i n t h i s matter at your early 
convenience." 

To answer your inquiry i t i s necessary to consider the 
following provisions of Chapter 427, Code of Iowa, 1962, 
Property Exempt and Taxable. Code Section 427.1 pro/idess 

"The following classes of 
property s h a l l not be taxedz 

Code Section 427.13 providesr 

" A l l other property, r e a l or 
personal, i s subject to taxa
t i o n i n the manner prescribed, 
and t h i s section i s also intended 
to embracer 

"11. Every description of vehicle, 
including b i c y c l e s , ftxcr-p'^. as other
wise provided." 

In i n t e r p r e t i n g the foregoing statutes our courts have 
adopted the rule that a l l property i s taxable unless 
there i s a s p e c i f i c exemption i n the law. The s p e c i f i c 
exemption r e l a t i v e to the s i t u a t i o n being discussed here 
i s Section 321.130, Code of Iowa, 1962, which providest 

"321.130 Fees i n l i e u of taxes. 
The r e g i s t r a t i o n fees imposed 
by t h i s chapter upon privat e 
passenger motor vehicles or 
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semitrailers s h a l l be i n l i e u 
of a l l taxes, general or l o c a l , 
to which motor vehicles or 
semitrailers may be subject, and 
i f a motor vehicle or semitrailer 
s h a l l have been registered at any 
time under t h i s chapter i t s h a l l 
not thereafter be subject to a 
personal property tax unless such 
motor vehicle or se m i t r a i l e r s h a l l 
have been i n storage continuously 
as an unregistered motor vehicle 
or s e m i t r a i l e r during the preced
ing r e g i s t r a t i o n year." 

In order for a "camper* to q u a l i f y for the above exemption, 
then, i t must q u a l i f y as a motor vehicle. Chapter 321, 
Code of Iowa, 1962, defines vehicle and motor vehicle 
as followss 

Section 321.1, D e f i n i t i o n of words 
and phrases, providess 

"The following words and phrases 
when used i n t h i s chapter s h a l l , 
for the purpose of t h i s chapter, 
have the meanings respectively 
ascribed to them. 

"1. 'Vehicle* means every de
vice i n , upon, or by which any 
person or property i s or may be 
transported or drawn upon a 
highway, excepting devices moved 
by human power or used exclusively 
upon stationary r a i l s or tracks. 
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"2. 'Motor vehicle' means every 
vehicle which i s se l f - p r o p e l l e d 
but not including vehicles known 
as trackless t r o l l e y s which are 
propelled by e l e c t r i c power ob
tained from overhead t r o l l y wires, 
but not operated upon r a i l s . The 
terms 'car' or 'automobile' s h a l l 
be synonymous with the term 'motor 
vehicle.'" 

In l i g h t of the above d e f i n i t i o n s , a pick-up truck would 
obviously q u a l i f y for the exemption of Section 321.130. 
However, a pick-up truck with a 'camper' presents a some
what more d i f f i c u l t question and i t i s necessary to con
sider the following Iowa Supreme Court case- i n which an 
almost i d e n t i c a l s i t u a t i o n i s considered by the Court. 
In Crown Concrete Co. vs. Conklinq, 247 Iowa 609, 75 
N.W. 2d 351 (1956), the issue was whether a cement 
mixer mounted on a licensed truck i s subject to taxation 
as personal property. On page 613 of the case, the Court 
stated? 

"Undoubtedly p l a i n t i f f ' s trucks 
are registered motor vehicles 
within the. meaning of Section 
321.130. I f a truck and the 
mixer mounted on i t are to be 
viewed as an i n t e g r a l whole i t 
seems the mixer, as well as the 
chassis, c l e a r l y f a l l s within the 
statutory exemption from personal 
property tax. I f however the mixer 
and the truck may be viewed as 
separate pieces of property and 
the mixer may be dissected from 
the truck for the purpose of sub
j e c t i n g i t to the tax here i n 
dispute, of course section 321.130 
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does not exempt the mixer. We 
do not think the mixer may be 
dissected from the truck for 
such purpose. ...The evidence 
c l e a r l y shows each mixer i s i n 
fact an i n t e g r a l part of the 
truck upon which i t i s mounted, 
the whole constitutes a single 
unit and i s used as such. ..." 

I t should be noted here; that the Court based i t s decision 
on the fa c t that the cement mixers are permanently mounted 
on the trucks for the Court stated on page 611r 

"... The mixers are purchased 
separately from the trucks and 
then securely and permanently 
mounted thereon. Rarely i s a 
mixer removed from the truck on 
which i t i s mounted. Such r e 
moval would take two men a day 
and a h a l f . " (Emphasis added) 

In accordance with the foregoing, i t i s the opinion of 
t h i s o f f i c e that a 'camper' which i s permanently mounted 
on a pick-up truck i s not subject to taxation as personal 
property. I f the 'camper' can be e a s i l y or conveniently 
detached from such pick-up truck, however, i t i s subject 
to taxation as personal property. 

Very t r u l y yours, 

David W. K e l l y 
A s s i s t a n t Attorney General 

DWKidj 



COUNTY AND COUNTY -OFF I C E R S : G r o u p i n s u r a n c e p r o g r a m s . C h a p t e r 
3 6 5 A , . a s a m e n d e d , a n d § 3 3 2 . 3 , 1 9 6 2 C o d e o f I o w a ; C h a p t e r 2 3 2 , 
A c t s o f . t h e 6 0 t h G ' . A , , a n d C h a p t e r 3 9 4 , A c t s o f t h e 61 s t G . A . T h e r e 
i s n o a u t h o r i t y f o r t h e e s t a b l i s h m e n t o f h e a l t h i n s u r a n c e p l a n s 
u n d e r C h a p t e r 365A;, a s a m e n d e d , f o r c o u n t y b o a r d s o f s u p e r v i s o r s 
w h o a r e n o t c o u n t y e m p l o y e e s . T h e r e i s n o a u t h o r i t y f o r t h e 
c o n t r i b u t i o n o f a f l a t s u m i n a d d i t i o n t o o r d i n a r y c o m p e n s a t i o n 
t o c o u n t y e m p l o y e e s w h e r e b y s a i d e m p l o y e e s w o u l d p u r c h a s e i n d i 
v i d u a l h e a l t h i n s u r a n c e p l a n s . 

M a r c h 2 4 , 1966 
S t a t e o f I o w a 

M r . J o h n W. S h a f e r D E P A R T M E N T OF J U S T I C E 
A l l a m a k e e C o u n t y A t t o r n e y D e s M o i n e s 
23 A l l a m a k e e S t r e e t 
W a u k o n , I o w a 

D e a r M r . S h a f e r : 

R e f e r e n c e i s h e r e i n m a d e t o y o u r l e t t e r o f F e b r u a r y 1 0 i n 

w h i c h y o u s t a t e d : 

"1 h a v e b e e n r e q u e s t e d b y t h e A l l a m a k e e C o u n t y 
B o a r d o f S u p e r v i s o r s t o r e q u e s t a n o p i n i o n o f 
y o u a s t o t h e l e g a l i t y o f t h e B o a r d o f S u p e r 
v i s o r s p a y i n g a p o r t i o n o f t h e c o s t o f h e a l t h 
i n s u r a n c e f o r c o u n t y e m p l o y e e s a n d c o u n t y 

o f f i c e r s . 

" I n e x a m i n i n g t h i s p r o b l e m I f i n d t h a t S e c t i o n 1 0 
o f C h a p t e r 3 3 2 . 3 g i v e s t h e B o a r d o f S u p e r v i s o r s 
t h e p o w e r t o f i x c o m p e n s a t i o n f o r a l l s e r v i c e s 
o f c o u n t y a n d t o w n s h i p o f f i c e r s n o t o t h e r w i s e 
p r o v i d e d b y l a w , a n d t o p r o v i d e f o r t h e p a y m e n t 
o f s a m e . C h a p t e r 232 o f t h e L a w s o f t h e 6 0 t h 
G e n e r a l A s s e m b l y a l l o w e d p a y m e n t a n d e s t a b l i s h 
m e n t o f g r o u p i n s u r a n c e p l a n s f o r e m p l o y e e s o f 
s t a t e , c o u n t y s c h o o l d i s t r i c t , e t c . C h a p t e r 3 9 4 
o f t h e L a w s o f t h e 6 1 s t G e n e r a l A s s e m b l y a l l o w e d 
c o n t r i b u t i o n s w h o l l y o r i n p a r t b y t h e g o v e r n i n g 
b o d y . 

" M y q u e r y i s w h e t h e r t h e B o a r d o f S u p e r v i s o r s c a n 
p a y o r c o n t r i b u t e t o w a r d i n s u r a n c e p l a n s f o r 
c o u n t y o f f i c e r s w h e n t h e i r s a l a r i e s a r e a l r e a d y 
s e t b y l a w . T h e f u r t h e r q u e r y t h a t w a s r e 
q u e s t e d w a s w h e t h e r o r n o t t h e B o a r d o f S u p e r 
v i s o r s c o u l d c o n t r i b u t e a f l a t s u m i n a d d i t i o n 
t o o r d i n a r y c o m p e n s a t i o n t o t h e e m p l o y e e s a n d 
a l l o w t h e m t o p a y t o w a r d t h e i r o w n h e a l t h 
i n s u r a n c e p l a n s w i t h o u t a n y g r o u p p l a n b e i n g 
o r g a n i z e d . " 

6 6 - 3 - 1 5 



M r . J o h n W. S h a f e r -2-

In r e p l y t h e r e t o I a d v i s e : 

1. I f i n d nq a u t h o r i t y i n C h a p t e r 365A , Code o f 1962 , C h a p t e r 

2 3 2 , A c t s o f t h e 6 p t h G e n e r a l A s s e m b l y , o r C h a p t e r f9k, A c t s o f 

t h e 6 1 s t G e n e r a l A s s e m b l y f o r t h e e s t a b l i s h m e n t o f h e a l t h i n s u r a n c e 

p l a n s f o r c o u n t y o f f i c e r s a n d , t h e r e f o r e , i t f o l l o w s t h a t t h e B o a r d 

o f S u p e r v i s o r s c a n n o t c o n t r i b u t e t o the payment o f s u c h i n s u r a n c e . 

The g r o u p i n s u r a n c e a u t h o r i z e d u n d e r t h e s e c h a p t e r s i s l i m i t e d 

t o c o u n t y e m p l o y e e s . 

2 . The s e c o n d q u e s t i o n i s a n s w e r e d i n t h e n e g a t i v e . I t i s 

p l a i n f r o m t h e f o r e g o i n g c h a p t e r s t h a t t h e u s e o f p u b l i c money 

f o r t h e payment o f s u c h i n s u r a n c e i s c o n f i n e d t o g r o u p i n s u r a n c e . 

T h e r e i s no a u t h o r i t y t o u s e s u c h f u n d s f o r i n d i v i d u a l s ' i n s u r 

a n c e o r t o pay t h e r e f r o m t h e i n d i v i d u a l e m p l o y e e ' s h e a l t h i n s u r 

a n c e p r e m i u m s . [r{ \ A/ 

G e n e r a 1 
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M I L I T A R Y CODE AND R E L A T E D M A T T E R S : A c c r u a l o f s t a t e v a c a t i o n 
t i m e b y N a t i o n a l G u a r d t e c h n i c i a n s . S e c t I o n 7 9 ° 1 , 1 9 6 2 C o d e 
o f I o w a , a s a m e n d e d . N a t i o n a l G u a r d t e c h n i c i a n s m a y n o t b e 
c r e d i t e d w i t h t h e i r p e r i o d s o f s e r v i c e a s t e c h n i c i a n s i n c o n n e c t i o n 
w i t h a c c r u a l o f a n n u a l v a c a t i o n u n d e r § 7 9 . 1 n o r m a y t h e i r p e r i o d 
o f s e r v i c e a s t e c h n i c i a n s b e c o n s i d e r e d i n c o n n e c t i o n w i t h s a l a r y 
e l i g i b i l i t y u n d e r t h e p r o v i s i o n s o f t h e c l a s s i f i c a t i o n a n d c o m p e n 
s a t i o n p l a n p r o m u l g a t e d b y t h e S t a t e P e r s o n n e l D i r e c t o r . 

M a r c h 2 5 , 1 9 6 6 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

i - i _ r u D e s M o i n e s J o s e p h G . M a y 
C o l , G S , I o w a ARNG 
A s s i s t a n t A d j u t a n t G e n e r a l 
Camp D o d g e 
L O C A L 

D e a r Co 1 o n e 1 M a y : 

I am i n r e c e i p t o f y o u r l e t t e r t o t h e A t t o r n e y G e n e r a l i n w h i c h 
y o u r e q u e s t a n o p i n i o n c o n c e r n i n g t h e f o l l o w i n g : 

" T h i s D e p a r t m e n t c u r r e n t l y h a s s e v e r a l 
e m p l o y e e s , f o r m e r l y e m p l o y e d a s N a t i o n a l 
G u a r d t e c h n i c i a n s , b u t p r e s e n t l y e m p l o y e d 
u n d e r t h e D e p a r t m e n t a l T a b l e o f O r g a n i z a 
t i o n a u t h o r i z e d b y t h e D i r e c t o r o f P e r s o n n e l , 
o f f i c e o f t h e S t a t e C o m p t r o l l e r . 

" A r e t h e f o r m e r N a t i o n a l G u a r d t e c h n i c i a n s n o w 
e m p l o y e d u n d e r t h e D e p a r t m e n t a l T a b l e o f O r g a n 
i z a t i o n o f t h e S t a t e P e r s o n n e l D i v i s i o n c r e d i t 
a b l e w i t h t h e p e r i o d o f s e r v i c e a s t e c h n i c i a n s 
i n c o n n e c t i o n w i t h a c c r u a l o f a n n u a l v a c a t i o n 
e l i g i b i l i t y u n d e r t h e p r o v i s i o n s o f S e c t i o n 
7 9 . 1 C o d e 1 9 6 2 , a s a m e n d e d , a n d i n c o n n e c t i o n 
w i t h d e t e r m i n a t i o n o f s a l a r y e l i g i b i l i t y a n d 
l o n g e v i t y c r e d i t u n d e r t h e p r o v i s i o n s o f t h e 
' C l a s s i f i c a t i o n a n d C o m p e n s a t i o n P l a n 1 p r o 

m u l g a t e d b y t h e - S t a t e P e r s o n n e l D i r e c t i o n ? " 

In o r d e r t o a n s w e r y o u r q u e s t i o n s o m e d i s c u s s i o n i s n e c e s s a r y r e l a 
t i v e t o t h e r a t h e r c o m p l e x e m p l o y m e n t s t a t u s o f t h e N a t i o n a l G u a r d 
t e c h n i c i a n . He i s p a i d b y t h e F e d e r a l g o v e r n m e n t w h i c h a l s o p r e 
s c r i b e s t h e d u t i e s r e q u i r e d o f h i m i n h i s p a r t i c u l a r j o b c l a s s i f i 
c a t i o n . A l o n g w i t h t h e r e c e i p t o f a s a l a r y f r o m t h e F e d e r a l g o v e r n 
m e n t , a t e c h n i c i a n i s e n t i t l e d t o m e d i c a l , h o s p i t a l , a n d l o s s o f p a y 
b e n e f i t s i f i n j u r e d o n t h e j o b o r i f he s u f f e r s i l l n e s s w h i c h m a y b e 
a t t r i b u t e d t o j o b p e r f o r m a n c e u n d e r t h e F e d e r a l E m p l o y e e s C o m p e n s a t i o n 
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Co 1. J o s e p h G . M a y - 2 -

A c t ( 6 3 S t a t . 8 6 5 e t s e q ) a s a m e n d e d ( 5 USC 751 E t s e q ) . He i s 
a l s o e n t i t l e d t o b e n e f i t s o f t h e F e d e r a l . U n e m p l o y m e n t C o m p e n s a t i o n 
A c t ( 6 8 S t a t . 1 1 3 0 e t s e q ) a s a m e n d e d ( 4 2 USC 13-61 e t . s e q ) . N a t i o n a l 
G u a r d R e g u l a t i o n 51, a n d A i r N a t i o n a l G u a r d R e g u l a t i o n 4 0 - 1 0 s e t 
o u t i n d e t a i l e l i g i b i l i t y r e q u i r e m e n t s f o r a n n u a l l e a v e . a n d s i c k 
t i m e . I t i s a l s o n o t e w o r t h y t o m e n t i o n t h a t t h e s e t e c h n i c i a n s a r e 
e l i g i b l e f o r b e n e f i t s o f t h e F e d e r a l O l d A g e S u r v i v o r s I n s u r a n c e 
p r o g r a m u n d e r t h e S o c i a l S e c u r i t y A c t ( 4 9 S t a t . 6 2 2 e t s e q ) a s 
a m e n d e d ( 4 2 USC 401 e t s e q ) . 

On t h e o t h e r h a n d , t h e S t a t e A d j u t a n t G e n e r a l h i r e s t h e t e c h n i c i a n 
a n d m a y , i n c e r t a i n i n s t a n c e s , t e r m i n a t e t h e t e c h n i c i a n ' s e m p l o y 
m e n t . 

W.e a r e n o t u n m i n d f u l o f t h e p r e v i o u s o p i n i o n o f t h i s o f f i c e u n d e r 
d a t e o f F e b r u a r y 1 6 , 1 9 6 6 , w h i c h h e l d t h a t t h e s e t e c h n i c i a n s a r e 
e l i g i b l e t o p a r t i c i p a t e i n t h e . s t a t e - s p o n s o r e d i n s u r a n c e p r o g r a m , 
a n d t h a t t h e y a l s o p a r t i c i p a t e i n t h e I o w a P u b l i c E m p l o y m e n t R e t i r e 
m e n t S y s t e m . 

In t h i s r e g a r d we a g a i n m e n t i o n t h e f a c t t h a t a N a t i o n a l G u a r d 
t e c h n i c i a n m a y b e c o n s i d e r e d a S t a t e e m p l o y e e f o r s o m e l i m i t e d p u r 
p o s e s , b u t f o r t h e m o s t p a r t , h e p e r f o r m s F e d e r a l s e r v i c e s a n d h e 
m u s t b e c o n s i d e r e d a F e d e r a l e m p l o y e e . To a l l o w t h e s e p e r s o n s t o 
a c c r u e l o n g e v i t y f o r p u r p o s e s o f v a c a t i o n t i m e a n d s a l a r y c l a s s i f i 
c a t i o n u n d e r s t a t e l a w a t a t i m e w h e n t h e y a r e p e r f o r m i n g s e r v i c e s 
a l m o s t e x c l u s i v e l y f o r t h e F e d e r a l g o v e r n m e n t w o u l d b e a n a n o m a l y 
o f r e a s o n a n d l o g i c . 

We a r e t h e r e f o r e o f t h e o p i n . i o n t h a t N a t i o n a l G u a r d t e c h n i c i a n s m a y 
n o t b e c r e d i t e d w i t h t h e i r p e r i o d s o f s e r v i c e a s t e c h n i c i a n s i n 
c o n n e c t i o n w i t h a c c r u a l o f a n n u a l v a c a t i o n u n d e r t h e • p r o v i s i o n s o f 
s e c t i o n 7 9 - 1 o f t h e 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , a n d f u r t h e r t h a t 
t h e i r p e r i o d o f s e r v i c e a s t e c h n i c i a n s c a n n o t b e c o n s i d e r e d i n 
c o n n e c t i o n w i t h s a l a r y e l i g i b i l i t y u n d e r t h e p r o v i s i o n s o f t h e 
c l a s s i f i c a t i o n a n d c o m p e n s a t i o n p l a n p r o m u l g a t e d b y t h e S t a t e P e r s o n n e l 
D i r e c t o r . 

V e r y ' ,.t r u 1 y y o u r s , 

J O S E P H S . ' B R I C K 
. ' S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 
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S C H O O L S AND S C H O O L D I S T R I C T - A u t h o r i t y o f b o a r d o f t h e R e o r g a n i z e d 
s c h o o l d i s t r i c t t o t e r m i n a t e t e a c h e r s ' c o n t r a c t - § § ' 2 7 5 . 2 5 , 2 7 9 . 1 3 , 1962 
C o d e o f I o w a , T h e new B o a r d o f D i r e c t o r s o f a R e o r g a n i z e d S c h o o l 
D i s t r i c t d o e s h a v e t h e a u t h o r i t y t o t e r m i n a t e a c o n t r a c t o f a t e a c h e r 
o f a r u r a l s c h o o l d i s t r i c t w h i c h b y v i r t u e o f t h e r e o r g a n i z a t i o n b e c o m e s 
a p a r t o f t h e r e o r g a n i z e d s c h o o l d i s t r i c t . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

M a r c h 3 0 , 1 9 6 6 D e s M o i n e s 

T h e H o n o r a b l e K e i t h H . . D u n t o n 
S t a t e R e p r e s e n t a t i v e , K e o k u k C o u n t y 
B o x 7 7 
T h o r n b u r g , I o w a 

D e a r R e p r e s e n t a t i v e D u n t o n : 

Y o u r l e t t e r o f r e q u e s t u n d e r d a t e o f M a r c h 1 7 , 1 9 6 6 , s t a t e s a s 
f o l 1 o w s : 

" A p r o b l e m e x i s t s r e l a t i v e t o t e a c h e r 
e m p l o y m e n t i n o u r n e w l y - o r g a n i z e d h i g h 
s c h o o l d i s t r i c t s , u p o n w h i c h I w o u l d 
a p p r e c i a t e a r u l i n g , 

" S e c t i o n 2 7 5 . 2 5 , C o d e o f I o w a , s t a t e s , 
' t h e n e w B o a r d o f D i r e c t o r s s h a l l h a v e a 
c o m p l e t e c o n t r o l o f t h e e m p l o y m e n t o f a l l 
p e r s o n n e l f o r t h e n e w l y - f o r m e d c o m m u n i t y 
s c h o o l d i s t r i c t f o r t h e e n s u i n g s c h o o l 
y e a r . 1 My q u e s t i o n u t h i s : I n t h e s e 
r u r a l d i s t r i c t s t h a t w i l l b e c o m e a p a r t 
o f a h i g h s c h o o l d i s t r i c t J u l y 1 , 1 9 6 6 , 
a n d i n w h i c h t h e b o a r d o f t h e s a i d r u r a l 
i n d e p e n d e n t d i s t r i c t h a s f a i l e d t o n o t i f y 
t h e p r e s e n t l y e m p l o y e d r u r a l t e a c h e r i n a 
l e g a l m a n n e r C T t e r m i n a t i o n o f h e r c o n t r a c t 
a t t h e c l o s e 01 t h e p r e s e n t s c h o o l y e a r , 
d o e s t h e new b o a r d o f t h e c o m m u n i t y d i s t r i c t 
o f w h i c h t h i s r u r a l d i s t r i c t b e c o m e s a p a r t 
h a v e t h e a u t h o r i t y t o t e r m i n a t e t h i s c o n 
t r a c t b y a l e g a l n o t i c e , i n c l u d i n g c o n 
s i d e r a t i o n o f t e r m i n a t i o n b e f o r e A p r i l 1 ? " 

B e f o r e a n s w e r i n g , r e s o r t m u s t b e h a d t o p o r t i o n s o f c e r t a i n C o d e s e c t i o n s 
p e r t i n e n t t o y o u r i n q u i r y : 

" 2 7 5 < . 2 5 . . . T h e new b o a r d s h a l l o r g a n i z e 
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w i t h i n f i f t e e n ( 1 5 ) d a y s f o l l o w i n g t h e i r 
e l e c t i o n u p o n c a l l o f t h e c o u n t y s u p e r 
i n t e n d e n t . T h e new b o a r d o f d i r e c t o r s 
s h a l l h a v e c o m p l e t e c o n t r o l o f t h e e m 
p l o y m e n t o f a l l p e r s o n n e l f o r t h e n e w l y 
f o r m e d c o m m u n i t y s c h o o l d i s t r i c t f o r t h e 
e n s u i n g s c h o o l y e a r . F o l l o w i n g t h e o r 
g a n i z a t i o n o f t h e n e w b o a r d t h e y s h a l l 
h a v e a u t h o r i t y t o e s t a b l i s h p o l i c y , o r 
g a n i z e c u r r i c u l u m , e n t e r i n t o c o n t r a c t s , 
a n d c o m p l e t e s u c h o t h e r p l a n n i n g a n d t a k e 
s u c h a c t i o n a s i s e s s e n t i a l f o r t h e e f 
f i c i e n t m a n a g e m e n t o f t h e n e w l y f o r m e d 
c o m m u n i t y s c h o o l d i s t r i c t . " 

" 2 7 9 . 1 3 C o n t r a c t s w i t h t e a c h e r s - a u t o 
m a t i c c o n t i n u a t i o n - e x c h a n g e o f t e a c h e r s . 

" S a i d c o n t r a c t s h a l l r e m a i n i n f o r c e a n d 
e f f e c t f o r t h e p e r i o d s t a t e d i n t h e c o n t r a c t 
a n d t h e r e a f t e r s h a l l b e a u t o m a t i c a l l y c o n t i n u e d 
i n f o r c e a n d e f f e c t f o r e q u i v a l e n t p e r i o d s , 
e x c e p t a s m o d i f i e d o r t e r m i n a t e d b y m u t u a l 
a g r e e m e n t o f t h e b o a r d o f d i r e c t o r s a n d t h e 
t e a c h e r , u n t i l t e r m i n a t e d a s h e r e i n a f t e r p r o 
v i d e d . On o r b e f o r e A p r i l 1 5 , o f e a c h y e a r 
t h e t e a c h e r may f i l e h i s w r i t t e n r e s i g n a t i o n 
w i t h t h e s e c r e t a r y o f t h e b o a r d o f d i r e c t o r s , 
o r t h e b e a r d m a y b y a m a j o r i t y v o t e o f t h e 
e l e c t e d m e m b e r s h i p o f t h e b o a r d , c a u s e s a i d 
c o n t r a c t t o b e t e r m i n a t e d b y w r i t t e n n o t i f i 
c a t i o n o f t e r m i n a t i o n , b y a c e r t i f i e d l e t t e r 
m a i l e d t o t h e t e a c h e r n o t l a t e r t h a n t h e t e n t h 
d a y o f A p r i l ; p r o v i d e d , h o w e v e r , t h a t a t l e a s t 
t e n ( 1 0 ) d a y s p r i o r t o m a i l i n g o f a n y n o t i c e 
o f t e r m i n a t i o n t h e b o a r d o r i t s a g e n t s h a l l 
i n f o r m t h e t e a c h e r i n w r i t i n g t h a t ( 1 ) t h e 
b o a r d i s c o n s i d e r i n g t e r m i n a t i o n o f s a i d c o n 
t r a c t a n d t h a t ( 2 ) t h e t e a c h e r s h a l l h a v e t h e 
r i g h t t o a p r i v a t e c o n f e r e n c e w i t h t h e b o a r d 
i f t h e t e a c h e r f i l e s a r e q u e s t , t h e r e f o r w i t h 
t h e p r e s i d e n t o r s e c r e t a r y o f t h e b o a r d w i t h i n 
f i v e ( 5 ) d a y s ; a n d i f w i t h i n f i v e ( 5 ) d a y s 
a f t e r r e c e i p t b y t h e t e a c h e r o f s u c h w r i t t e n 
i n f o r m a t i o n t h e t e a c h e r f i l e s w i t h t h e p r e s i d e n t 

o r s e c r e t a r y o f t h e b o a r d a w r i t t e n r e q u e s t f o r 



H o n . K e i t h H . D u n t o n M a r c h 3 0 , 1966 

a c o n f e r e n c e , t h e b o a r d s h a l l , b e f o r e a n y 
n o t i c e o f t e r m i n a t i o n i s m a i l e d , g i v e t h e 
t e a c h e r w r i t t e n n o t i c e o f t h e t i m e a n d p l a c e 
o f s u c h c o n f e r e n c e a n d s h a l l h o l d a p r i v a t e 
c o n f e r e n c e b e t w e e n t h e b o a r d a n d t e a c h e r a n d 
h i s r e p r e s e n t a t i v e i f t h e t e a c h e r a p p e a r s a t 
s u c h t i m e a n d p l a c e . In e v e n t o f s u c h t e r m i n 
a t i o n , i t s h a l l t a k e e f f e c t a t t h e c l o s e o f 
t h e s c h o o l y e a r i n w h i c h t h e c o n t r a c t i s 
t e r m i n a t e d b y e i t h e r o f s a i d m e t h o d s . T h e 
t e a c h e r s h a l l h a v e t h e r i g h t t o p r o t e s t t h e 
a c t i o n o f t h e b o a r d , a n d t o a h e a r i n g t h e r e o n , 
b y n o t i f y i n g t h e p r e s i d e n t o r s e c r e t a r y o f t h e 
B o a r d i n w r i t i n g o f s u c h p r o t e s t w i t h i n t w e n t y 
d a y s o f t h e r e c e i p t b y h i m o f t h e n o t i c e t o 
t e r m i n a t e , i n w h i c h e v e n t t h e b o a r d s h a l l h o l d 
a p u b l i c h e a r i n g o n s u c h p r o t e s t a t t h e n e x t 
r e g u l a r m e e t i n g o f t h e b o a r d , o r a t a s p e c i a l 
m e e t i n g c a l l e d b y t h e p r e s i d e n t o f t h e b o a r d 
f o r t h a t p u r p o s e , a n d s h a l l g i v e n o t i c e i n 
w r i t i n g t o t h e t e a c h e r o f t h e t i m e o f t h e 
h e a r i n g o n t h e p r o t e s t . U p o n t h e c o n c l u s i o n 
o f t h e h e a r i n g t h e b o a r d s h a l l d e t e r m i n e t h e 
q u e s t i o n o f c o n t i n u a n c e o r d i s c o n t i n u a n c e o f 
t h e c o n t r a c t b y a r o l 1 c a l l v o t e e n t e r e d i n 
t h e m i n u t e s o f t h e b o a r d , a n d t h e a c t i o n o f 
t h e b o a r d s h a l l b e f i n a l . T h e f o r e g o i n g p r o 
v i s i o n s f o r t e r m i n a t i o n s h a l l n o t a f f e c t t h e 
p o w e r o f t h e b o a r d o f d i r e c t o r s t o d i s c h a r g e 
a t e a c h e r f o r c a u s e u n d e r t h e p r o v i s i o n s o f 
s e c t i o n 2 7 9 . 2 4 . T h e t e r m ' t e a c h e r ' a s u s e d i n 
t h i s s e c t i o n s h a l l i n c l u d e a l l c e r t i f i c a t e d 
s c h o o l e m p l o y e e s , i n c l u d i n g s u p e r i n t e n d e n t s . " 

" 2 7 9 . 1 5 N o n e m p l o y m e n t o f t e a c h e r - w h e n , N o 
c o n t r a c t s h a l l b e e n t e r e d i n t o w i t h a n y t e a c h e r 
t o t e a c h a n e l e m e n t a r y s c h o o l w h e n t h e a v e r a g e 
d a i l y a t t e n d a n c e o f e l e m e n t a r y p u p i l s i n s u c h 
s c h o o l t h e l a s t p r e c e d i n g t e r m t h e r e i n w a s l e s s 
t h a n e i g h t s u c h p u p i l s o f s c h o o l a g e , r e s i d e n t 
o f t h e d i s t r i c t o r s u b d i s t r l e t , a s t h e c a s e m a y 
b e , n o r s h a l l a n y c o n t r a c t b e e n t e r e d I n t o w i t h 
a n y t e a c h e r t o t e a c h a n e l e m e n t a r y s c h o o l f o r 
t h e n e x t e n s u i n g t e r m w h e n S t I s a p p a r e n t t h a t 
t h e a v e r a g e d a i l y a t t e n d a n c e o f e l e m e n t a r y p u p i l s 
In s u c h s c h o o l w i l l b e l e s s t h a n e i g h t o r t h e 
e n r o l l m e n t l e s s t h a n t e n s u c h p u p i l s o f s c h o o l 
a g e , r e s i d e n t o f t h e . d i s t r i c t o r s u b d i s t r i c t , a s 
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t h e c a s e m a y b e , r e g a r d l e s s o f t h e a v e r a g e 
d a i l y a t t e n d a n c e i n s u c h s c h o o l d u r i n g t h e l a s t 
p r e c e d i n g t e r m , u n l e s s t h e p a r e n t s o r g u a r d i a n s o f 
t e n o r m o r e s u c h e l e m e n t a r y c h i l d r e n s u b s c r i b e t o 
a w r i t t e n s t a t e m e n t s w o r n t o b e f o r e t h e c o u n t y s u p e r 
i n t e n d e n t o r a n o t a r y p u b l i c c e r t i f y i n g t h a t s u c h 
c h i l d r e n w i l l e n r o l l i n a n d w i l l a t t e n d s u c h 
e l e m e n t a r y s c h o o l i f o p e n e d a n d s e c u r e f r o m t h e 
c o u n t y s u p e r i n t e n d e n t w r i t t e n p e r m i s s i o n a u t h o r i z 
i n g t h e b o a r d t o c o n t r a c t w i t h a t e a c h e r f o r 
s u c h s c h o o l f o r . a s t a t e d p e r i o d o f t i m e n o t t o 
e x c e e d t h r e e m o n t h s . " 

We a s s u m e t h a t t h i s i s a v a l i d r e o r g a n i z e d s c h o o l d i s t r i c t , 
t h a t t h e n e w b o a r d o f d i r e c t o r s has b e e n e l e c t e d , a n d t h a t 
t h e y h a v e h a d t h e r e q u i r e d o r g a n i z a t i o n m e e t i n g a n d t h a t a 
d i v i s i o n o f a s s e t s a n d l i a b i l i t i e s h a s o r w i l l o c c u r a s r e 
c i t e d i n s e c t i o n s 2 7 5 . 2 8 o r 2 7 5 . 2 9 o f t h e 1 9 6 2 C o d e o f I o w a . 

R e s e a r c h d o e s n o t d i s c l o s e a n y I o w a a u t h o r i t i e s s p e c i f i c a l l y 
c o n f r o n t e d w i t h t h e p r o b l e m y o u h a v e r a i s e d . H o w e v e r , M i s s o u r i 
h a s h a d o c c a s i o n t o d e a l w i t h t h i s p r o b l e m i n M c C l u r e v . P r i n c e t o n 
R e o r g a n i z e d S c h o o l D i s t r i c t R - 5 , 3 2 8 S . W . 2 d 6 5 ( 1 9 5 9 ) . T h e 
c o u r t ' s s t a t e m e n t o f t h e f a c t s o f t h i s c a s e i s a s f o l l o w s : 

" A g e n e r a l s t a t e m e n t o f t h e f a c t s i s a d v i s a b l e . 
On a n d p r i o r t o J a n u a r y 1 , 1 9 5 5 , t h e r e e x i s t e d 
i n M e r c e r C o u n t y 4 3 r u r a l s c h o o l d i s t r i c t s , o n e 
o f w h i c h w a s N i g h S c h o o l D i s t r i c t N o . 8 5 . T h e r e 
w e r e o t h e r d i s t r i c t s w i t h w h i c h we arp n o t c o n 
c e r n e d . | 

" O n J a n u a r y 3 1 , 1 9 5 5 , a p e t i t i o n w a s f i l e d f o r 
t h e p u r p o s e o f c o n s o l i d a t i n g s a i d 4 3 d i s t r i c t s i n t o a 
r e o r g a n i z e d d i s t r i c t . A n e l e c t i o n w a s h e l d o n t h e 
f o l l o w i n g M a r c h 1 4 t h a n d t h e v o t e f a v o r e d t h e 
c o n s o l i d a t i o n . A n i n t e r i m b o a r d o f d i r e c t o r s 
w a s e l e c t e d , a n d o n A p r i l 7 t h , a t t h e r e g u l a r 
s c h o o l e l e c t i o n , a n e w b o a r d o f d i r e c t o r s w a s e l e c t e d . 
T h i s r e o r g a n i z e d d i s t r i c t w a s d e s i g n a t e d ' C o n 
s o l i d a t e d D i s t r i c t C - 2 1 . S u b s e q u e n t t o t h e e v e n t s 
g i v i n g r i s e t o t h i s c a u s e o f a c t i o n , C o n s o l i d a t e d C - 2 
b e c a m e a p a r t o f R e o r g a n i z e d S c h o o l D i s t r i c t R - 5 , t h e 
d e f e n d a n t i n t h i s c a s e . T h i s s u b s e q u e n t r e o r g a n i z a t i o n 
i s o f n o i m p o r t a n c e r e l a t i v e t o t h e i s s u e s o n t h i s 
a p p e a l , e x c e p t t h a t d e f e n d a n t R-5 w i l l b e r e 
q u i r e d t o p a y t h e j u d g m e n t i f a f f i r m e d . T h e r e i s n o 
d i s p u t e a b o u t t h a t b e i n g c o r r e c t . 
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" T h e m a t e r i a l f a c t s g i v i n g r i s e t o t h i s 
s u i t a r e : T h a t p l a i n t i f f h a d a t e a c h e r ' s 
c o n t r a c t w i t h t h e N i g h D i s t r i c t f o r t h e t e a c h 
i n g y e a r o f 1 9 5 3 ° 5 4 , w h i c h w a s e n t e r e d i n t o 

o n A p r i l 1 3 , 1 9 5 3 ; a n d t h a t o n A p r i l 7 , 
1 9 5 4 , s h e w a s a g a i n e m p l o y e d b y t h e N i g h 
D i s t r i c t f o r t h e s c h o o l y e a r o f 1 9 5 4 = 5 5 , 
w h i c h w o u l d e n d i n A p r i l , 1 9 5 5 . H o w e v e r , 
o n F e b r u a r y 1 1 , 1 9 5 5 , t h e b o a r d o f d i r e c t o r s 
o f N i g h D i s t r i c t e n t e r e d i n t o a w r i t t e n 
c o n t r a c t w i t h h e r t o t e a c h t h e N i g h S c h o o l 
d u r i n g t h e y e a r o f 1 9 5 5 - 5 6 . T h i s i s t h e 
c o n t r a c t u p o n w h i c h t h e s u i t i s f o u n d e d . 
I t w i l l b e o b s e r v e d t h a t t h i s c o n t r a c t w a s 
e n t e r e d i n t o a b o u t o n e m o n t h p r i o r t o t h e 
f o r m a t i o n o f R e o r g a n i z e d D i s t r i c t C - 2 . " 

I t i s n o t e d t h e a d d i t i o n a l f a c t , n o t r a i s e d i n y o u r l e t t e r , t h a t 
t h e r u r a l s c h o o l d i s t r i c t h a d e n t e r e d r e - e m p l o y m e n t f o r t h e e n 
s u i n g s c h o o l y e a r , w a s p r e s e n t i n t h i s c a s e . T h e c o u r t , c o n 
c l u d i n g t h a t a n o t i c e o f t e r m i n a t i o n o f e m p l o y m e n t b y t h e R e 
o r g a n i z e d s c h o o l d i s t r i c t ' s b o a r d o f d i r e c t o r s w a s e f f e c t i v e , 
h e l d a s f o 1 1 o w s : 

" 1 . P l a i n t i f f s e e m s t o c o n t e n d t h a t 
t h e b o a r d o f d i r e c t o r s o f C o n s o l i d a t e d 
D i s t r i c t C - 2 c o u l d n o t . t e r m i n a t e h e r c o n 
t r a c t b e c a u s e S e c t i o n 1 6 5 - 2 9 0 p r o v i d e s 
t h a t w h e n a n u m b e r o f d i s t r i c t s a r e c o n 
s o l i d a t e d u n d e r c e r t a i n s e c t i o n s , t h e 
o r i g i n a l d i s t r i c t s h a l l c o n t i n u e " u n t i 1 
J u n e 3 0 t h f o l l o w i n g s u c h o r g a n i z a t i o n , 
a n d t h e n t u r n o v e r i t s b o o k s , p a p e r s a n d 
r e c o r d s . T h i s s e c t i o n w a s r e p e a l e d , 
L a w s o f 1 9 5 5 , p a g e 5 3 7 , b u t w a s i n f o r c e 
a t t h e t i m e o f t h e i n s t a n t r e o r g a n i z a t i o n . 
H o w e v e r , t h i s s e c t i o n w o u l d n o t p r e v e n t t h e 
C o n s o l i d a t e d D i s t r i c t C - 2 f r o m t e r m i n a t i n g 
p l a i n t i f f ' s c o n t r a c t , i f i t d i d s o p r o p e r l y ; 
b e c a u s e a f t e r t h e c o n s o l i d a t i o n , N i g h D i s t r i c t 
' h a d n o p o w e r t o d o a n y t h i n g e x c e p t t o 

f i n i s h t h e b u s i n e s s t h e n u n d e r w a y , a n d a t 
t h e e n d o f t h e s c h o o l y e a r , J u n e 3 0 t h , m a k e 
t h e t u r n o v e r a s r e q u i r e d b y ( s a i d s e c t i o n ) . ' 
S t a t e e x r e l F l e e n e r v . C o n s o l i d a t e d S c h o o l 
D i s t r i c t N o . 1, M o . A p p . , 238 S . W . 8 1 9 , 8 2 1 . " 
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A l t h o u g h t h e c i t e d M i s s o u r i c a s e i s n o t c o n t r o l l i n g , i t i s p e r 
s u a s i v e . A d d i t i o n a l l y , i n c o n s i d e r i n g S e c t i o n s 2 7 9 . 1 3 a n d 2 7 9 . 1 5 
s p e c i f i c a l l y , i n r e s p e c t t o c o n t i n u i n g c o n t r a c t s w i t h t e a c h e r s 
w h e n e n r o l l m e n t f a l l s b e l o w t h e m i n i m u m , t h e A t t o r n e y G e n e r a l h e l d 
i n 1 9 5 0 OAG a t p a g e 6 3 : 

" ( 3 ) I f n o n o t i c e w a s g i v e n p u r s u a n t t o t h e 
t e r m s o f s e c t i o n 2 7 9 . 1 3 a n d n o t e n o u g h p u p i l s 
w e r e a v a i l a b l e a n d s u c h w a s a p p a r e n t , t h e c o n 
t i n u i n g c o n t r a c t , b e i n g a n e w c o n t r a c t o f 
e m p l o y m e n t m a d e p u r s u a n t t o t h e t e r m s o f 
2 7 9 . 1 3 , w o u l d b e v o i d . " 

T h e n o t i c e r e f e r r e d t o i n t h i s c o n c l u s i o n , o f c o u r s e , i n y o u r 
s i t u a t i o n w o u l d r e f e r t o t h e r u r a l s c h o o l d i s t r i c t , h o w e v e r , 
i t i s f e l t t h a t i t i s n o t d i f f i c u l t t o a n a l o g i z e t h i s c o n c l u s i o n 
t o y o u r c i r c u m s t a n c e s t h a t i t c o u l d b e a n i m m p o s s i b i 1 i t y i f t h e r e 
w a s a p l a n f o r d i v i s i o n o f a s s e t s a n d l i a b i l i t i e s p u r s u a n t t o 
S e c t i o n 2 7 5 . 2 8 , f o r t h e r u r a l s c h o o l d i s t r i c t t o n o t i f y t h e t e a c h e r 
o f t e r m i n a t i o n a s p r o v i d e d i n 2 7 9 . 1 5 . 

W i t h t h e a b o v e i n m i n d , a n d t u r n i n g t o y o u r s p e c i f i c q u e s t i o n : " D o e s 
t h e new b o a r d o f t h e c o m m u n i t y d i s t r i c t o f w h i c h t h i s r u r a l s c h o o l 
d i s t r i c t b e c o m e s a p a r t h a v e t h e a u t h o r i t y t o t e r m i n a t e t h i s c o n 
t r a c t b y a l e g a l n o t i c e , i n c l u d i n g c o n s i d e r a t i o n o f t e r m i n a t i o n , 
b e f o r e A p r i l 1 ? " I n t h e p o r t i o n o f S e c t i o n 2 7 5 . 2 5 c i t e d b e f o r e , 
i t i s n o t e d t h a t t h e new b o a r d h a s " c o m p l e t e c o n t r o l o f t h e e m 
p l o y m e n t o f a l l p e r s o n n e l o f t h e n e w l y f o r m e d c o m m u n i t y s c h o o l 
d i s t r i c t f o r t h e e n s u i n g s c h o o l y e a r . " I t i s a l s o s t a t e d t h a t t h e 
n e w b o a r d s h a l l " t a k e s u c h a c t i o n a s i s e s s e n t i a l f o r t h e e f 
f i c i e n t m a n a g e m e n t o f t h e n e w l y f o r m e d c o m m u n i t y s c h o o l d i s t r i c t . " 
I t i s t h e w r i t e r ' s o p i n i o n t h a t t o e x e r c i s e c o m p l e t e c o n t r o l o v e r 
t h e e m p l o y m e n t f o r t h e e n s u i n g s c h o o l y e a r a l s o g i v e s a u t h o r i t y n o t 
t o e m p l o y a n d t o a v o i d a u t o m a t i c e m p l o y m e n t i f t h a t i s t h e i r d e 
c i s i o n , a n d t h a t g i v i n g s u c h n o t i c e i s c o n s o n a n t w i t h t h e p o l i c y 
o f t a k i n g s u c h a c t i o n r e s u l t i n g i n t h e e f f i c i e n t m a n a g e m e n t o f 
t h e n e w l y f o r m e d c o m m u n i t y s c h o o l d i s t r i c t f o r t h e e n s u i n g s c h o o l 
y e a r . 

F o r t h e f o r e g o i n g s t a t e d r e a s o n s , I am o f t h e o p i n i o n t h a t y o u r 
q u e s t i o n , " D o e s t h e n e w b o a r d o f t h e c o m m u n i t y d i s t r i c t o f w h i c h 
t h i s r u r a l s c h o o l d i s t r i c t b e c o m e s a p a r t h a v e t h e a u t h o r i t y t o 
t e r m i n a t e t h i s c o n t r a c t b y a l e g a l n o t i c e , i n c l u d i n g c o n s i d e r a t i o n 
o f t e r m i n a t i o n , b e f o r e A p r i l 1 ? " , s h o u l d b e a n s w e r e d i n t h e 
a f f i r m a t i v e . 

R e s p e c t f u l l y s u b m i t t e d , 

M I C H A E L S . M c C A U L E Y 
A s s i s t a n t A t t o r n e y G e n e r a l 



TOWNSHIPS: C i t i e s and towns: Power of c i t y t o l e v y t a x e s f o r 
c e m e t e r i e s - § § 3 5 9.29 through 3 5 9.41, 3 6 8 . 2 8 , 4 0 4 . 1 , 4 0 4 . 2 , as 
amended, and 4 0 4 . 1 0 ( 1 ) ( 2 ) , as amended, 1962 Code of Iowa. 
§ 3 6 8.28 does not a u t h o r i z e a c i t y t o extend i t s t a x l e v y t o 
p r o p e r t y o u t s i d e the c i t y ' s c o r p o r a t e l i m i t s . 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

A p r i l 4, 1966 

Mr. C h a r l e s E. Vanderbur 
S t o r y County A t t o r n e y 
5 3 7 Main S t r e e t 
Ames, Iowa 

Dear Mr. Vanderbur: 

You have s u b m i t t e d the f o l l o w i n g q u e ^ i - . . 

"A township board o f t r u s t e e s has r e f u s e d - 3 t^,<e 
o v e r the o w n e r s h i p , management and c o n t r o l o f s 
p r i v a t e cemetery now owned and managed by <; pr" /aze 

•cemetery a s s o c i a t i o n . T h i s cemetery s e r v e s a p a r t i 
c u l a r town. The cemetery a s s o c i a t i o n ;,is now asked 
t h a t town to assume the o w n e r s h i p manage...^nt and 
c o n t r o l . Is S e c t i o n 368.28 broad enough co make 
S e c t i o n s 359-29-41 a p p l i c a b l e t o a town and t h e r e b y 
a l l o w the town to a c c e p t the cemetery a s s o c i a t i o n 
p r o p e r t y as a g i f t , a l l o w the town to l e v y a t a x 
s u f f i c i e n t to m a i n t a i n the cemetery ana a l l o w the 
town t o e x t e n d i t s l e v y t o the p r o p e r t y o u t s i d e the 
c o r p o r a t i o n w i t h i n the t o w n s h i p ? " 

You r e f e r to S e c t i o n 368.28 o f the 1962 Code o f Iowa w h i c h reads 
as f o l l o w s : 

'368.28 B u r i a l s , c e m e t e r i e s - c r e m a t o r i e s . 
They s h a l l have power to r e g u l a t e the b c r . a l o f 
the dead; to p r o v i d e p l a c e s f o r the in t e r m e n t 
o f the dead; to cause any body i n t e r r e d c o n t r a r y 
t o such r e g u l a t i o n s to be taken up and b u r i e d i n 
a c c o r d a n c e t h e r e w i t h ; t o e x e r c i s e o ver a l l ceme
t e r i e s w i t h i n t h e i r l i m i t s , and those w i t h o u t 
t h e i r l i m i t s e s t a b l i s h e d by t h e i r a u t h o r i t y , the 
powers c o n f e r r e d upon township t r u s t e e s w i t h r e f 
e r e n c e t o c e m e t e r i e s ; o r they may, by o r d i n a n c e , 
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t r a n s f e r such d u t i e s and the g e n e r a l management o f 
such c e m e t e r i e s t o a board o f t r u s t e e s ; and t o 
a u t h o r i z e the e s t a b l i s h m e n t o f c r e m a t o r i e s f o r the 
c r e m a t i o n o f the dead, w i t h i n o r w i t h o u t the l i m i t s 
o f such c o r p o r a t i o n and r e g u l a t e the same." 

The powers o f the township t r u s t e e s a r e c o n t a i n e d i n S e c t i o n s 
359-28 through 359-41. These powers i n c l u d e the power t o condemn 
lan d anywhere w i t h i n the township, to a c c e p t g i f t s , to l e v y a 
t a x , and to c o n t r o l the cemetery, to a p p o i n t t r u s t e e s f o r the 
same, or to s e l l the same. They may s e l l l o t s and make r u l e s 
and r e g u l a t i o n s i n r e g a r d t h e r e t o . The l e v y they may make can 
be extended w i t h i n a town o r c i t y u n l e s s the town o r c i t y has a 
cemetery o r has l e v i e d a t a x to s u p p o r t a cemetery. 

The c r u c i a l language o f S e c t i o n 368.28 i s : 

"... t o e x e r c i s e o v er a l l c e m e t e r i e s w i t h i n t h e i r 
l i m i t s , and tho s e w i t h o u t t h e i r l i m i t s e s t a b l i s h e d 
by t h e i r a u t h o r i t y , the powers c o n f e r r e d upon town
s h i p t r u s t e e s w i t h r e f e r e n c e to c e m e t e r i e s . . . . " 

The above language i s s u b j e c t t o i n t e r p r e t a t i o n as i t i s u n c l e a r 
as to what powers were i n t e n d e d to be c o n f e r r e d by the l e g i s l a t u r e , 
e s p e c i a l l y as to the powers o f t a x a t i o n . We must c o n s i d e r the 
powers o f a c i t y t o t a x as c o n t a i n e d i n S e c t i o n 404.10, subsec
t i o n s 1 and 2, as amended, wh i c h reads as f o l l o w s : 

"404.10 M u n i c i p a l e n t e r p r i s e s . M u n i c i p a l c o r p o r a 
t i o n s s h a l l have power to a n n u a l l y cause t o be 
l e v i e d f o r a fund to be known as the m u n i c i p a l 
e n t e r p r i s e s fund an annual t a x on a l l t a x a b l e pro
p e r t y w i t h i n the c o r p o r a t e l i m i t s and a l l o c a t e the 
proceeds t h e r e o f t o be spent f o r the f o l l o w i n g 
p u r p o s e s : 

1. To pay f o r l a n d a c q u i r e d f o r cemetery pur
poses and the i n t e r e s t a c c r u i n g on the c o s t t h e r e o f . 

2. For the c a r e , p r e s e r v a t i o n , and adornment o f 
any cemetery u t i l i z e d f o r b u r i a l purposes by the 
people o f the c i t y o r town, whether such cemetery 
i s l o c a t e d w i t h i n the l i m i t s o f such m u n i c i p a l i t y 
or i s e s t a b l i s h e d by i t s a u t h o r i t y o u t s i d e o f i t s 
c o r p o r a t e l i m i t s . S a i d fund may be used f o r any 
cemetery owned and c o n t r o l l e d by s a i d m u n i c i p a l 
c o r p o r a t i o n w i t h i n o r w i t h o u t the c o r p o r a t e l i m i t s , 
o r f o r any cemetery owned and c o n t r o l l e d by any 
p r i v a t e o r i n c o r p o r a t e d cemetery a s s o c i a t i o n , town
s h i p , o r o t h e r m u n i c i p a l i t y , even though s i t u a t e d i n 
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an a d j o i n i n g county, i f a c t u a l l y u t i l i z e d f o r b u r i a l 
purposes by the people o f the c i t y or town. S a i d 
t a x may be so expended f o r the s u p p o r t and m ainten
ance o f any such cemetery a f t e r i t i s no l o n g e r used 
f o r the purpose o f i n t e r r i n g the dead." 

T h i s s e c t i o n p r o v i d e s f o r a l e v y o n l y on t a x a b l e p r o p e r t y w i t h i n 
the c o r p o r a t e l i m i t s f o r cemetery purposes. S u b s e c t i o n 2 recog
n i z e s t h a t a cemetery may be w i t h o u t the c o r p o r a t e l i m i t s , but 
t h e r e i s no p r o v i s i o n f o r township-wide l e v y . 

S e c t i o n s 404.1 and 404.2 i n d i c a t e t h a t the m u n i c i p a l c o r p o r a t i o n 
power to l e v y t a x e s must be s p e c i f i c a l l y p r o v i d e d f o r e x c e p t as 
m o d i f i e d by C hapter 404. 

T h i s o f f i c e ' s o p i n i o n to you o f May 26, 1965, i n d i c a t e d t h a t the 
l e g i s l a t u r e has the power to c r e a t e s p e c i a l t a x i n g d i s t r i c t s f o r 
the purpose o f making l o c a l improvements and i t s b o u n d a r i e s need 
not c o i n c i d e w i t h the b o u n d a r i e s o f c o u n t i e s o r o t h e r m u n i c i p a l i 
t i e s . 

The l e g i s l a t u r e has not s p e c i f i c a l l y s e t up a s p e c i a l t a x i n g d i s 
t r i c t f o r c i t i e s , e i t h e r i n Chapter 368 or Chapter 359• Chapter 
404 p r o h i b i t s m u n i c i p a l l e v i e s beyond c o r p o r a t e l i m i t s o f the 
c i t y . 

T h e r e f o r e , i t i s my o p i n i o n t h a t w h i l e S e c t i o n 368.28 does a l l o w 
a c i t y to a c c e p t cemetery lands as a g i f t , i t does not a l l o w a 
town to e x t e n d i t s levy beyond the c o r p o r a t e l i m i t s . 

T I M O T H Y M C C A R T H Y 
Sol i c i t o r Genera 1 
S t a t e o f Iowa 

ew 



CITIES AND TOWNS: Low-rent h o u s i n g law amendment - Chapter 403A, 
1962 Code o f Iowa, as amended; Chapter 334, A c t s o f 61st G.A. 
Low-rent h o u s i n g p r o c e e d i n g s commenced under Chapter 403A but not 
completed by J u l y 4, 1965, the e f f e c t i v e date o f Chapter 334, A c t s 
o f the 61 s t G.A., are not a f f e c t e d by the amending p r o v i s i o n s o f 
Chapter 334 and are c o n t r o l l e d u n t i l c o n c l u d e d by Chapter 403A. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

A p r i 1 8 , 1966 

Honorable Don S. M c G J l l 
S t a t e S e nator 
C h a r i t o n , Iowa 

Dear Senator : 

I am i n r e c e i p t o f your r e c e n t l e t t e r to the A t t o r n e y General con
c e r n i n g the l e g a l i t y o f the pro c e d u r e undertaken by the C i t y o f 
C h a r i t o n i n o r d e r to p a r t i c i p a t e i n l o w - r e n t housing a c t i v i t i e s 
under Chapter 403A o f the 1962 Code o f Iowa, as amended. In e x p l a 
n a t i o n you s t a t e t h a t the c i t y c o u n c i l o f C h a r i t o n h e l d a s u c c e s s 
f u l e l e c t i o n on J u l y 1, 1965, under a u t h o r i t y o f s e c t i o n 403A.25, 
and s u b s e q u e n t l y on September 7, 1965, s t a g e d a p u b l i c h e a r i n g 
p u r s u a n t t o s e c t i o n 403A.5. You f u r t h e r p o i n t out t h a t the a f o r e -
enumerated s e c t i o n s were r e p e a l e d as o f J u l y 4, 1965, by Chapter 
334, A c t s o f the 61 s t G.A., and t h a t the amendments i n s e r t e d i n 
l i e u o f these r e p e a l e d s e c t i o n s p r e s c r i b e a d i f f e r e n t p r o c e d u r e t o 
be f o l l o w e d by the m u n i c i p a l i t y b e f o r e i t may engage i n l o w - r e n t 
h o u s i n g a c t i v i t i e s . 

The answer to your q u e s t i o n r e s t s w i t h i n the d e t e r m i n a t i o n o f whether 
p r o c e e d i n g s i n s t i t u t e d under s e c t i o n 403A.25 b e f o r e the passage o f 
Chapter 334, A c t s o f the 6 1 s t G.A., w i l l be a f f e c t e d by the amend
ment o r w i l l c o n t i n u e to be governed by the o r i g i n a l s t a t u t e . 

I am o f the o p i n i o n t h a t the p r o c e e d i n g s a r e c o n t r o l l e d t h r o u g h o u t 
by Chapter 403A i n i t s o r i g i n a l s t a t e . 

The p r i m a r y r u l e o f s t a t u t o r y c o n s t r u c t i o n cases i s to a s c e r t a i n 
and g i v e e f f e c t to the i n t e n t i o n o f the l e g i s l a t u r e . Dinqman v. 
C o u n c i l B l u f f s , 249 Iowa 1121, 90 N.W.2d 742 (1958); Grant v. N o r r i s . 
249 Iowa 236, 8 5 N.W.2d 261 (1957); 50 Am.Jur. S t a t u t e s §47b. 

A l t h o u g h Chapter 334, A c t s o f the 6 1 s t G.A., does not c o n t a i n a 
s a v i n g c l a u s e , I t h i n k we may t u r n t o s e c t i o n 4.1(1) o f the 1962 
Code o f Iowa, as amended, f o r a i d i n g i v i n g e f f e c t to the l e g i s l a 
t u r e ' s i n t e n t i o n i n t h i s m a t t e r . S e c t i o n 4.1(1) i n p e r t i n e n t p a r t 
reads as f o l l o w s : 
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"... r e p e a l o f a s t a t u t e does not ... a f f e c t 
any r i g h t which has a c c r u e d ... or any p r o 
c e e d i n g s commenced under o r by v i r t u e o f the 
s t a t u t e r e p e a l e d . " 

The Iowa Supreme Court i n the case o f M a n i l l a Community School 
D i s t r i c t y. H a l v e r s o n . 251 Iowa 496, 501, 101 N.W.2d 705 (1960) 
s t a t e d i n r e s p e c t to the a f o r e q u o t e d s t a t u t e : 

"To the e x t e n t t h a t such d i r e c t i o n s are a p p l i 
c a b l e they become a p a r t o f the s t a t u t e i n 
q u e s t i o n and must govern our c o u r s e i n the pur
s u i t and d i s c o v e r y o f t h a t i l l u s i v e l e g i s l a t i v e 
i n t e n t . " 

T h i s p r o v i s i o n c o n t a i n e d i n the Iowa code under t i t l e o f " C o n s t r u c 
t i o n o f S t a t u t e s " i n d i c a t e s a g e n e r a l l e g i s l a t i v e i n t e n t t h a t r e 
p e a l e d laws c o n t i n u e i n f o r c e u n t i l a c o m p l e t i o n o f p r o c e e d i n g s 
begun under them, and u n l e s s the amending s t a t u t e c o n t a i n s language 
which e x p r e s s l y or e x p l i c i t l y m a n i f e s t s a l e g i s l a t i v e i n t e n t to 
the c o n t r a r y , t h i s g e n e r a l i n t e n t s h o u l d p r e v a i l . A c u r s o r y v i e w 
o f Chapter 334, A c t s o f the 6 1 s t G.A., r e v e a l s no such c o n t r a r y 
i n t e n t . 

A r e p e a l i n g s t a t u t e , a l t h o u g h a b s o l u t e i n terms, may f o r some p u r 
poses and to some e x t e n t , c o n t i n u e i n f o r c e the p r o v i s i o n s o f the 
r e p e a l e d s t a t u t e . S t a t e ex r e ! Bates v. Payton. 139 Iowa 125, 
117 N.W. 43 (1908). 

Based on the f o r e g o i n g i t i s the o p i n i o n o f t h i s o f f i c e t h a t Chapter 
403A c o n t r o l s the p r o c e e d i n g s o u t l i n e d i n your l e t t e r , and a c c o r d i n g 
l y , i f a l l p r o v i s i o n s o f Chapter 403A have been c o m p l i e d w i t h the 
C i t y o f C h a r i t o n i s c e r t a i n l y e l i g i b l e to p a r t i c i p a t e i n l o w - r e n t 
h o u s i n g a c t i v i t i e s w i t h r e g a r d to the s p e c i f i c p r o j e c t o u t l i n e d i n 
the n o t i c e o f the p u b l i c h e a r i n g r e q u i r e d by s e c t i o n 403A.5, 1962 
Code o f Iowa. Low-rent hou s i n g a c t i v i t i e s beyond the scope o f t h i s 
p r o j e c t must be i n i t i a t e d i n c o m p l i a n c e w i t h Chapter 334, A c t s o f 
the 61st G.A. 

T h i s o p i n i o n i s i n t e n d e d to govern any i n c o n s i s t e n t c o n c l u s i o n s 
t h a t may be drawn from a p r i o r o p i n i o n o f t h i s o f f i c e under dat e o f 
May 20, 1965-

• p e d a l A s s i s t a n t A t t o r n e y General 



TAXATION: Property Tax Redemption C e r t i f i c a t e s . Chapter 
447, 1962, Code of Iowa. The r i g h t of redemption requires 
an i n t e r e s t i n the property i t s e l f . Mere possession with 
no claim o f r i g h t or color of t i t l e i s i n s u f f i c i e n t to 
permit redemption. A redemption c e r t i f i c a t e having been 
issued to one not e n t i t l e d to redeem can be cancelled only 
by declaratory judgment or other appropriate l e g a l action. 

STATE OF IOWA 
DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

A p r i l 12, 1966 

Mr. DeWayne A. Knoshaug 
Wright County Attorney 
Clarion, Iowa 

Dear Mr. Knoshaug: 

This i s i n reply to your request for an opinion on the 
following: 

"The following f a c t u a l s i t u a t i o n exists 
i n Wright County: i n 1959 Mr. B., ob
serving that a parcel of r e a l estate 
located i n Wright County was uninhabited, 
took possession thereof and stored per
sonal property thereon although having no 
color of t i t l e and apparently being only 
a' squatter. B. has remained i n posses
sion since and i s i n possession at the 
present time. On December 3, 1962 t h i s 
same parcel of r e a l estate, being l i s t e d 
as 'Owner unknown' was sold at tax 
sale to Mr. R. who has paid a l l sub
sequent taxes and f i l e d notice for deed 
on September 7, 1965. Subsequent thereto 
notice was given to B. who has paid the 
amount necessary for redemption and was 
issued the redemption c e r t i f i c a t e i n 
question. 

"Based on the above facts, I request 
the opinion of your o f f i c e i n regards 
to the following questions: 

"1. Under the above factual 
s i t u a t i o n does Mr. B. have 
the r i g h t to redeem under 
the provisions of Iowa Code 
Chapter 447? 
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"2. I f i t . i s your opinion that 
Mr. B. does not have the r i g h t 
to redeem what proceeding should 
be invoked to remove or cancel 
the tax sale c e r t i f i c a t e i n h i s 
possession?" 

Chapter 447, Code of Iowa, 1962, provides for redemption 
from tax sales but does not specify what persons s h a l l be 
e n t i t l e d to redeem. Section 447.5 provides: 

"The auditor s h a l l upon application 
of any party to redeem r e a l estate 
sold for taxes, and being s a t i s f i e d 
that he has a r i g h t to redeem the 
same upon the payment of the proper 
amount, issued to such a party a 
c e r t i f i c a t e of redemption, 
(Emphasis added) 

This provision i s the only statutory provision making 
reference to a "right to redeem." 

Iowa case law has established the rule that only persons 
having ah in t e r e s t i n the property are e n t i t l e d to redeem 
from tax sales. Penn vs. Clemans, 19 Iowa 372 (1866); 
Garrigan vs. Knight, 47 Iowa 525 (1877); Hart vs. Delphe, 
157 Iowa 316, 136 N.W. 702 (1912); and Clarkson vs. McCoy, 
215 Iowa 1008, 247 N.W. 270 (1933). 

What constitutes s u f f i c i e n t i n t e r e s t to redeem has been 
determined on a case by case basis. In Cummings vs. 
Wilson, 59 Iowa 14, 17, 12 N.W. 747 (1882) the Court 
stated: 

"We conclude that when one seeks to 
redeem from a tax sale under an 
equity or a claim not based upon a 
recorded t i t l e , when the law pro
vides s h a l l support the r i g h t of 
redemption, the county o f f i c e r s 
must permit the redemption i f they 
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are s a t i s f i e d , he i n good f a i t h , 
r e l i e d upon such equity or claim. 
They are not to determine whether 
the law w i l l enforce his claim, 
but whether in good f a i t h he 
makes i t . It w i l l , of course, be 
understood the claim or equity 
must pertain to an int e r e s t i n 
the land, which i f enforced, w i l l 
vest some t i t l e , , l i e n or right 
to the property i t s e l f . " (Emphasis 
added) 

On the basis of the foregoing the right to redeem depend 
on whether the person seeking to redeem has an i n t e r e s t 
some kind i n the property i t s e l f . In the instant fact 
s i t u a t i o n the person to whom the redemption c e r t i f i c a t e 
was issued i s merely a squatter. He i s a mere possessor 
with no claim of right, color of t i t l e or i n t e r e s t in 
the property i t s e l f . Mere possession i s not an i n t e r e s t 
i n the property, but merely a physical act of occupation 
Gouldinq vs. Shonquist, 159 Iowa 647, 141 N.W. 24 (1913) 

It i s our opinion, therefore, that a mere possessor does 
not have an inte r e s t i n the property s u f f i c i e n t to per
mit him to redeem and, therefore, the answer to question 
number one (1) i s no. 

With respect to your second question, concerning the pro 
cedure for removing or cancelling a tax redemption c e r t i 
cate, the mere act of the auditor or treasurer i n making 
a notation that the same i s cancelled and void i s not 
s u f f i c i e n t . Ellsworth vs. Low, Adams and French, et a l , 
62 Iowa 178, 181, 17 N.W. 450 (1883). In that case the 
auditor issued a redemption c e r t i f i c a t e a f t e r the period 
of redemption had expired... Recognizing his error the 
auditor noted on his c e r t i f i c a t e stub: 

"The redemption cancelled by reason 
of the time s p e c i f i e d by the Code of 
Iowa having expired, and that fact 
not noticed by me at the time re
demption was made or being made." 
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The Court concluded as follows: 

"I t i s evident that the party making 
the redemption i s not bound by t h i s 
action of the auditor, unless he or 
his agent acquiesced therein and sur
rendered the c e r t i f i c a t e and received 
the money paid as for redemption." 

It i s our opinion that the only manner i n which the re
demption c e r t i f i c a t e can be removed or cancelled e f f e c t i v e l y 
i s by tendering refund of the amount paid for the c e r t i f i c a t e 
of redemption. If the redemption c e r t i f i c a t e i s not volun
t a r i l y surrendered then a declaratory judgment or other 
appropriate l e g a l action must be pursued to cancel the 
c e r t i f i c a t e of redemption. 

Very t r u l y yours, 

Roger D. Bindner 
Assistant Attorney General 

RDB:dj 



TAXES: Personal Property Taxes; Tax on leased personalty 
i n possession of lessee: Section 428.1, 428.4 and 428.9, 
Code of Iowa, 1962. Leased personalty must be l i s t e d 
and taxed to the owner thereof, unless the property i s 
vo l u n t a r i l y l i s t e d by the lessee, or unless the owner 
does not reside i n the county where the lessee has posses
sion of the property, i n which case i t i s l i s t e d and 
taxed to the lessee. 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

A p r i l 13, 1966 

Mr. Richard E. Lee 
Hamilton County Attorney 
528 Second Street 
Webster Ci t y , Iowa 

Dear Mr. Lee: 

This i s i n regard to your l e t t e r of February 25, 1966, 
requesting an opinion on the following: 

"To whom are propane gas tanks 
assessed against, that are placed 
on various farms throughout the 
County, when they are owned by 
the gas company and leased by the 
land owner and user?" 

As you stated i n your l e t t e r , t h i s problem involves the 
int e r p r e t a t i o n of Sections 428.1 and 428.4, Code of Iowa, 
1962, along with Section 428.9. 

Section 428.1 i n pertinent part provides: 

"Every inhabitant of thi s state, of 
f u l l age and sound mind, s h a l l l i s t 
for the assessor a l l property subject 
to taxation i n the state, of which he 
i s the owner, or has the control or 
management, i n the manner herein 
directed: 

"6. Property under mortgage or lease 
i s to be l i s t e d by and taxed to the 
mortgagor or lessor, unless l i s t e d 
by the mortgagee or lessee." 
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In the case of Arie vs. Burnside, 182 Iowa 1107, 166 
N.W. 376 (1918), i n deciding that the mortgagor, owner 
of the personal property, was l i a b l e for personal pro
perty tax instead of the mortgagee, the Court stated 
at page 1113: , 

" I t i s so axiomatic that i t would 
hardly seem necessary to say that 
a person cannot, under any theory 
of the taxing power, be made l i a b l e 
for the tax on property that he % ! 
does not own at the time i t became 
subject to assessment." 

Though the lessor-lessee language of paragraph 6 of 
Section 428.1 has never been interpreted by the Iowa 
Supreme Court or by the Attorney General, the Court 
has construed the mortgagor-mortgagee language of 
paragraph 6 to mean exactly what i t says, "Property 
under mortgage or lease i s to be l i s t e d by and taxed to 
the mortgagor or l e s s o r unless l i s t e d by the mortgagee 
or lessee." The same in t e r p r e t a t i o n should be applied 
to the lessor-lessee language of paragraph 6. Porter vs. 
La f f e r t y , 33 Iowa 254 (18.71) , Dayton vs. Rice, 47 Iowa 
429 (1877), Arie vs. Burnside, supra. 

Section 428.4, Code of Iowa, 1962, provides in.pertinent 
part as follows: 

"...personal property s h a l l be 
l i s t e d and assessed each year 
i n the name of the owner thereof 
on the f i r s t day of January ..." 
(Emphasis added) 

The Iowa Supreme Court, and the Attorney General have 
held numerous times that the language quoted above 
means exactly what i t says: "...that personal pro
perty s h a l l be l i s t e d and assessed i n the name of the 
owner on the f i r s t day of January ...". Tackaberry & 
Co. vs. C i t y of Keokuk, 3 2 Iowa 155 (1871); Arie vs. 
Burnside, supra; Cownie vs. Local Board of Review, 235 
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Iowa 318, 16 N.W. 2d 592 (1944); Ogden vs. Lowry. 249 
Iowa 1183, 91 N.W. 2d 378 (1958); 98 OAG 71; 98 OAG . 
179; 18 OAG 210; 20 OAG 358; 40 OAG 510; 50 OAG 51; 
56 OAG 119; 62 OAG 469; 62 OAG 471; 

Under the fact s i t u a t i o n presented here i t i s clear 
that the lessor under Section 428.1 and the owner under 
Section 428.4 are one and the same person-. Under the 
provisions of both statutes the property must be l i s t e d 
and taxed to the owner. 

There are two basic exceptions, however, where the pro
perty s h a l l not be l i s t e d and taxed to the owner. One 
arises pursuant to Section 428.1(6) where the lessee or 
mortgagee v o l u n t a r i l y l i s t s the property i n h i s own 
name. In that instance, however, i t i s only because 
the lessee l i s t s i t i n his own name that i t i s not 
l i s t e d and taxed to the owner. 

The other exception arises pursuant to Section 428.9 
which applies when the owner of the goods does not r e 
side i n the county wherein another person i s i n posses
sion of the goods. The statute provides i n pertinent 
part as follows: 

"... persons having i n t h e i r possession 
property belonging to another subject 
to taxation i n the assessment d i s t r i c t * ! 
where said property i s found, when the 
owner of the goods does not reside i n 
the county, are, for the purpose of 
taxation to be deemed the owners of 
the property i n t h e i r possession." 

There are no Iowa cases i n t e r p r e t i n g the foregoing 
p r o v i s i o n but i t seems clear that when one not the owner 
i s i n possession of the goods as lessee, or otherwise, 
and the owner does not reside i n the county where the 
goods are located, the one i n possession s h a l l be deemed 
the owner. In that instance the property must be l i s t e d 
and taxed to him and not to the owner. 62 OAG 471, at 
473. 
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Under the fac t u a l s i t u a t i o n presented here i t i s our 
opinion that the propane tanks must be l i s t e d and taxed 
to the owner, unless l i s t e d by the lessee, or unless 
the owner does not reside i n the county wherein the 
tanks are located i n the possession of another. In the 
l a t t e r instance the one i n possession i s deemed to be the 
owner, hence the tanks must be l i s t e d and taxed to him. 

I Very t r u l y yours, „ 

Roger D. Bindner 
Assistant Attbrney General 

RDB:dj 



SCHOOLS AND SCHOOL DISTRICTS: Compensation f o r scho o l T r e a s u r e r . 
§ § 275.-27-, 2-77.26 and 2 7 9 . 2 9 , 1962 Code of Iowa. A community 
sc h o o l d i s t r i c t does not come w i t h i n the e x c e p t i o n of S e c t i o n 
2 7 9 . 2 9 , a l l o w i n g some s c h o o l • d i s t r i c t .to compensate the sc h o o l 
t r e a s u r e r . 

S t a t e of Iowa 
A p r i l 6 , 1966 DEPARTMENT OF JUSTICE 

Des Moines 

Mr. James W. McGrath 
Van Buren County A t t o r n e y 
Keosauqua, Iowa 

Dear Mr. McGrath: 

T h i s i s i n response t o your r e c e n t l e t t e r w h e r e i n you r e q u e s t 
an o p i n i o n from t h i s o f f i c e r e g a r d i n g t h e compensation o f 
s c h o o l t r e a s u r e r s which I have p a r a p h r a s e d as f o l l o w s : 

In a r e o r g a n i z e d community s c h o o l d i s t r i c t em
b r a c i n g s e v e r a l s m a l l towns, none o f which i n 
d i v i d u a l l y have a t o t a l p o p u l a t i o n o f 1,000, but . 
which c o l l e c t i v e l y have a p o p u l a t i o n e x c e e d i n g 
1,000, may the Board o f E d u c a t i o n o f s a i d s c h o o l 
d i s t r i c t pay the s c h o o l t r e a s u r e r a r e a s o n a b l e 
compensation under t h e p r o v i s i o n s o f S e c t i o n 
3 7 9-29, 1962 Code o f Iowa. 

I t appears t h a t i n a d v e r t e n t l y the e r r o n e o u s s e c t i o n o f the 
Code, was c i t e d i n your l e t t e r and t h a t S e c t i o n 279-29, 1962 
Code' o f Iowa, as f o l l o w s below, was i n t e n d e d ; 

" 2 7 9 . 2 9 Compensation o f o f f i c e r s . The board 
s h a l l f i x the compensation t o be p a i d the s e c 
r e t a r y . No member o f the b o a r d o r t r e a s u r e r 
s h a l l r e c e i v e compensation f o r o f f i c i a l s e r 
v i c e s , e x c e p t t h a t i n s c h o o l t o w n s h i p s , r u r a l 
o r v i l l a g e independent d i s t r i c t s , and i n con
s o l i d a t e d d i s t r i c t s t h a t c o n t a i n a c i t y o r 
town h a v i n g a p o p u l a t i o n l e s s than one tho u s a n d , 
the b o a r d may pay a l e g a l l y q u a l i f i e d s c h o o l 
t r e a s u r e r a r e a s o n a b l e c o m p e n s a t i o n . " 

The above s e c t i o n i s an e x c e p t i o n t o the g e n e r a l r u l e 
under S e c t i o n 277.26, 1962 Code o f Iowa, t h a t i n d i s t r i c t s 
composed i n whole o r i n p a r t o f c i t i e s o r towns a t r e a s u r e r 
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s h a l l s e r v e w i t h o u t compensatm and the s a i d e x c e p t i o n s h o u l d 
t h e r e f o r e be s t r i c t l y c o n s t r u e d . Palmer v. S t a t e Board o f 
Assessment and Review, e t a l . , 226 Iowa 9 2 , 283 N.W. 415 ( 1 9 3 9 ) 

A community s c h o o l d i s t r i c t as d e f i n e d i n S e c t i o n 2 7 5 - 2 7 , i s 
a d i s t r i c t w hich i s c r e a t e d under th e p r o v i s i o n s o f Chapter 
2 7 5 . In your r e q u e s t you i n d i c a t e t h a t the Fox V a l l e y School 
D i s t r i c t i s a community s c h o o l d i s t r i c t r e o r g a n i z e d under th e 
p r o v i s i o n s o f Chapter 2 7 5 , 1962 Code o f Iowa. I t would appear 
t h a t a s c h o o l d i s t r i c t c r e a t e d o r e n l a r g e d under the p r o v i s i o n s 
o f Chapter 2 7 5 and d e s i g n a t e d a "community s c h o o l d i s t r i c t " 
does not f a l l w i t h i n the t y p e of s c h o o l o r g a n i z a t i o n e x c e p t e d 
i n S e c t i o n 2 7 9 . 2 9 : i . e . s c h o o l t o w n s h i p s , r u r a l o r v i l l a g e 
independent d i s t r i c t s and c o n s o l i d a t e d d i s t r i c t s c o n t a i n i n g 
a c i t y o r town w i t h l e s s than 1,000 p o p u l a t i o n . "Where s t a t e d 
t h i n g s a r e enumerated, t h i n g s not named a r e e x c l u d e d . " P i e r c e 
v. B e k i n s Van & S t o r a g e Company, 185 Iowa 1346, 1350, 172 N. W. 

I t i s my o p i n i o n t h a t the Fox V a l l e y Community School D i s t r i c t 
does not come w i t h i n t h e s t a t u t o r y e x c e p t i o n p r o v i d e d i n Sec
t i o n 2 7 9 . 2 9 , t h e r e f o r e , they cannot pay t h e i r s c h o o l t r e a s u r e r . 

Very t r u l y yowrs ,' 

191, 192 ( 1 9 1 9 ) . 

ms 



ELECTIONS: N a t u r a l i z e d c i t i z e n s - § 48.6, 1962 Code of Iowa. 
The commissioner o f r e g i s t r a t i o n i s not r e q u i r e d t o o b t a i n 
papers of n a t u r a l i z e d c i t i z e n s who a r e r e g i s t e r i n g to v o t e 
but must s e c u r e i n f o r m a t i o n of date o f n a t u r a l i z a t i o n papers 
and c o u r t , a l s o date of n a t u r a l i z a t i o n of p a r e n t s . 

A p r i l 19, 1966 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

Honorable Daryl H. Ninys 
225 Main 
Ames, Iowa 

Dear Senator Nims: 

R e f e r e n c e i s h e r e i n made t o your l e t t e r r e c e i v e d A p r i l 15 

in which you s u b m i t t e d the f o l l o w i n g : 

"A c o n s t i t u e n t of mine i s p r e p a r i n g a l e a f l e t 
f o r s t a t e - w i d e d i s t r i b u t i o n which w i l l o u t 
l i n e the v o t i n g and r e g i s t r a t i o n procedures 
of Iowa. While a s s e m b l i n g t h ^ m a t e r i a l , she 
has found t h a t some r e g i s t r a t i o n c l e r k s r e 
q u i r e n a t u r a l i z e d c i t i z e n s t o p r e s e n t t h e i r 
papers i n o r d e r t o be r e g i s t e r e d and some do 
not. Because of t h i s v a r i a t i o n in r e g i s t r a 
t i o n r e q u i r e m e n t s , she has asked me to seek 
your o p i n i o n as t o which one i s r e q u i r e d by 
Iowa law." 

In r e p l y t h e r e t o I would a d v i s e you t h a t i n s o f a r as r e g i s 

t r a t i o n o f n a t u r a l i z e d c i t i z e n s i s concerned, S e c t i o n 48.6, Code 

o f 1962, p r o v i d e s : 

"***7The f o l l o w i n g i n f o r m a t i o n c o n c e r n i n g 
each a p p l i c a n t f o r e e g i s t r y • s h a l 1 be e n t e r e d 
on the c a r d : *** ' 

3. f . C i t i z e n s h i p . ( I f n a t u r a l i z e d g i v e 
date of papers and c o u r t ; a l s o date of n a t u r 
a l i z a t i o n of p a r e n t s . ) " 

The commissioner of r e g i s t r a t i o n , in the performance of t h i s 

r e g i s t r a t i o n d u t y , i s a m i n i s t e r i a l o f f i c e r e x e r c i s i n g m i n i s t e r i a l 

powers. In t h a t a spect in r e q u i r i n g such n a t u r a l i z e d c i t i z e n s t o 

66-4-7 
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p r e s e n t t h e i r papers t o the commissioner, i s an excess of the 

a u t h o r i t y o f the commissioner. Such i s not a requirement of 

the s t a t u t e . 
Very t r u l y y o u r s , 

J Is 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



CIVIL RIGHTS - N a t i o n a l Guard. '§§ 29-2 and 29.6, 1962 Code of Iowa; 
§ 2, Chapter 73, A c t s of the 60th G.A. ; §§ 1 and 2, Chapter 86, and 
§§ 2(2) and 2 ( 5 ) , Chapter 121, A c t s o f the 6 1 s t G.A. The Iowa 
N a t i o n a l Guard i s an agency of the S t a t e , t h e r e f o r e , i t comes 
w i t h i n the s t a t u t o r y d e f i n i t i o n of " p e r s o n . " 

Apoi 1 21 , 1966 
S t a t e of Iowa 

. - DEPARTMENT OF JUSTICE 
Des Moines 

Mr. James A. Thomas 
E x e c u t i v e D i r e c t o r 
Iowa C i v i l R i g h t s Commission 
S t a t e House 
L O C A L 

Dear Mr. Thomas: 

T h i s i s i n response t o your r e c e n t l e t t e r w h e r e i n you r e q u e s t 
an o p i n i o n on the f o l l o w i n g : 

"A q u e s t i o n has a r i s e n i n a m a t t e r b e f o r e t h i s 
Commission c o n c e r n i n g t h e s t a t u s o f the Iowa 
N a t i o n a l Guard as a ' p e r s o n 1 under the Iowa 
C i v i l R i g h t s A c t o f 1965-

"I would l i k e t o have an o p i n i o n from you as 
t o whether or not t h e Guard i s c o v e r e d by t h e 
A c t , e i t h e r as a ' p e r s o n 1 o r as an 'employer'." 

S e c t i o n s 2 ( 2 ) and 2 ( 5 ) , Chapter 121, A c t s o f the 6 l s t G eneral 
Assembly, d e f i n e s " p e r s o n " and "employer" as f o l l o w s : 

" ' P e r s o n 1 means one or more i n d i v i d u a l s , p a r t 
n e r s h i p s , a s s o c i a t i o n s , c o r p o r a t ions ,...l.eg.a.l, r e 
p r e s e n t a t i v e s , t r u s t e e s , r e c e i v e r s , and the 
s t a t e of. Iowa and, a.1.1 p o l i t i c a l s u b d i v i s i o n s 
and a g e n c i e s t h e r e o f . (Emphasis Added) 

"'Employer 1 means the s t a t e o f Iowa or any 
p o l i t i c a l s u b d i v i s i o n , b o a r d , commission, 
department, i n s t i t u t i o n , o r s c h o o l d i s t r i c t 
t h e r e o f , and any person e m p l o y i n g employees 
w i t h i n the s t a t e . " 
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1 
Mr. James A. Thomas - 2 -

In r e p l y t o your i n q u i r y I r e f e r you t o the f o l l o w i n g p r o 
v i s i o n s o f t h e 1962 Code of Iowa: 

" S e c t i o n 1. There s h a l l be an agency o f the 
s t a t e government t o be known as the d e p a r t 
ment o f p u b l i c d e f e n s e o f the s t a t e of.-.I.owa,..-.. 
which s h a l l be composed o f t h e m i l i t a r y agency 
as p r o v i d e d i n the laws o f t h i s s t a t e . . . ; 

" S e c t i o n 2. There s h a l l be w i t h i n .the. d e p a r t 
ment o f p u b l i c d e f e n s e , . . . a s t a t e m i 1 i ta, ry 
agency wh i ch s h a l l be s t y l e d and known as t h e 
' m i l i t a r y d i v i s i o n , department o f p u b l i c de
f e n s e ' , . . . The term m i l i t a r y d i v i s i o n s h a l l 
i n c l u d e . . . the m i l i t a r y f o r c e s of the s t a t e 
o f Iowa as provided....in the laws of. the. .s.tate.."-
(Emphas.is. Added).. Chapter 86, A c t s o f the 6 1 s t 
General Assembly. 

"There i s hereby c r e a t e d the Iowa n a t i o n a l guard 
t o c o n s i s t o f t h e Iowa army nat.i,onal_. guard..and.. 
the. I owa.a.i.r. national..guard..," .. .Sect ion 29 .2 , as 
amended, by § 2,. .Chapter 7 3 , A c t s o f t h e 60th 
General Assembly. (Note: § 2 9-2 has been r e 
numbered § 2 9 A.2 by the Code E d i t o r . 

"The m i l i t a r y f o r c e s o f t h e s t a t e o f Iowa s h a l l 
c o n s i s t o f the n a t i o n a l guard and the m i l i t i a . " 
S e c t i o n 2 9-6. (Note: § 2 9 - 6 has been renumbered 
§ 2 9 A.6 by the Code E d i t o r ) . 

In d i s c u s s i n g the s t a t u s o f t h e n a t i o n a l guard and the m i l i t i a 
as a governmental agency American J u r i s p r u d e n c e s t a t e s : 

" I t i s a g e n e r a l l y a c c e p t e d r.ul.e t h a t .the. organ..-
i.zed mi l i t i a .of the. s t a t e s i s a s t a t e i n s t i t u t i o n - -
a governmental agency. I t i s so r e c o g n i z e d by 
the v a r i o u s Cons t i t u t i ons. The c h i e f e x e c u t i v e 
o f the s t a t e i s commander i n c h i e f o f t h e s t a t e . 
m i l i t i a . I t i s a p a r t o f t h e e x e c u t i v e branch 
of the s t a t e government t o be used as a l a s t r e 
s o r t t o compel ob.ed.ien.ce...to. t h e .1 aws.-.". ...(..Env-. 
p h a s i s Added) 3 6 Am. J u r . M i l i t a r y , § 4 7 , p. 
216. 
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A p p a r e n t l y the terms " s t a t e i n s t i t u t i o n " and "governmental 
agency" were used synonymously. See Baker v. S t a t e . 200 N.C. 
232, 156 S.E. 917 ( 1 9 3 1 ) , and In Re Funk's E s t a t e . 353 Pa. 
321 , 323 , 45 A.2d 67, 68 (1946). 

The Supreme Court of. F l o r i d a in. the, case o f S t a t e of. F l o r i d a 
ex r e l John M i l t o n , J r . , e t a l , v E. T. D i c k i n s o n , e t a l , ^ 
F l a . 623, 627, 62b; 33 So. 514, 516 0 9 0 2 ) i n i n t e r p r e t i n g 
p r o v i s i o n s s u b s t a n t i a l l y s i m i l a r t o those found i n Iowa de
c l a r e d t h a t : 

"From t h e s e p r o v i s i o n s o f our o r g a n i c law i t w i l l 
be seen t h a t j t h a t i n s t r u m e n t r e c o g n i z e s and p r o 
v i d e s f o r the m i l i t i a as a S t a t e I n s t i t u t i o n , o f 
which the c h i e f e x e c u t i v e o f t h e S t a t e i s made 
the commander-in-chief, and i t i s d e s i g n a t e d 
t h e r e i n as b e i n g 'the m i l i t i a o f the S t a t e , 1 . . . ." 

The C o u r t .of. A p p e a l s o f Kentucky i n the case of Commonwealth 
on R e l a t i o n , e t c . , v. Sparks ,. .Z0..1 . .Ky.~. 5-,- • 8,.. .2.55- S-.VsL.. 85-9» -8.60 
(1-9231, -s t a t e d tha t "an. o r g a n i z e d - s - t a t e . mi l i t i a by whatever 
name c a l l e d i s s t r i c t l y a s t a t e i n s t i t u t i o n and performs ex-, 
c l u s i v e l y a s t a t e s e r v i c e . " (Emphasis Added) 

I t s h o u l d be p o i n t e d out t h a t t h e n a t i o n a l guard has c e r t a i n 
f e d e r a l a s p e c t s . The f e d e r a 1 - s t a t e r e l a t i o n s h i p o f the 
n a t i o n a l guard i s d e s c r i b e d as f o l l o w s : 

"The U n i t e d S t a t e s C o n s t i t u t i o n , A r t . I, Sec. 8, 
made p r o v i s i o n f o r the c a l l i n g o f t h e S t a t e 
m i l i t i a s i n t o F e d e r a l s e r v i c e , and r e s e r v e d t o 
the S t a t e s the appointment o f o f f i c e r s and t h e 

, t r a i n i ng o f t h e m i l i t i a . The whole government 
of the m i l i t i a remained w i t h the S t a t e s , ex
cept when employed i n the s e r v i c e of t h e U n i t e d 
S t a t e s . U n i t e d S t a t e s ex r e l . G i l l e t t v. Dern, 
64 App.D.C. 81, 74 F.2d 485- By the N a t i o n a l 
Defense A c t o f 1916, 39 S t a t . 197, 32 U.S.C.A. 
§ 1 e t s e q . , the P r e s i d e n t was i n v e s t e d w i t h 
power t o c a l l the ••Guard-' i n t o a c t i v e F e d e r a l 
s e r v i c e p u r s u a n t t o c o n s t i t u t i o n a l p r o v i s i o n 
and i n a d d i t i o n t o o r d e r the f e d e r a l l y r e c o g 
n i z e d N a t i o n a l Guard, as a r e s e r v e component 
of the N a t i o n a l f o r c e s , i n t o a c t i v e f e d e r a l 
s e r v i c e . 32 U.S.C.A § 81. The o n l y e f f e c t i v e 
c o n t r o l e x e r c i s e d by the Government and the 
r e g u l a r armed f o r c e s r e l a t i v e t o o r g a n i z i n g , e q u i p 
p i n g , t r a i n i n g and p o l i c i e s o f t h e N a t i o n a l 
Guard o f any o f the S t a t e s comes from t h e con
t r o l o f funds which may be g r a n t e d t o or w i t h -
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h e l d from the N a t i o n a l Guard u n i t s p u r s u a n t t o 
g r a n t i n g o r w i t h d r a w i n g f e d e r a l r e c o g n i t i o n . 
To o b t a i n ; f e d e r a l r e c o g n i t i o n , c e r t a i n c o n d i t i o n s 
and r e q u i r e m e n t s must be met b e f o r e a p p l i c a t i o n 
by the N a t i o n a l Guard u n i t w i l l be g r a n t e d , t h e 
a p p l i c a t i o n i s t h e v o l u n t a r y a c t o f the u n i t / 
and cannot ;?be r e q u i r e d o r e n f o r c e d . The pen-* 
a l t y i s the l o s s o f federal.,.a..i,d....whi ch....i.n.cl.u.d4s 
funds and equipment." Lederhouse v. Un ? t e d • 
S t a t e s , 126 F.Supp. 217, 218, 219 (W.D.N.Y. 
1954). ( R e v e r s e d on o t h e r grounds 230 F.2d; 
112). 

3 
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S i m i l a r d e s c r i p t i o n s o f the f e d e r a 1 r s t a t e re 1 a t i o n s h i - p . of.. . 
the n a t i o n a l guard can be found i n Satcher. v.. .Un i.ted States., 
101..F.Supp. 919 (W.D.S.C. 1952) and Vli.11 jams e t a l v. U n i t e ? 
S t a t e s , 189 F.2d 607 (1 0 t h C i r . 1 9 5 T T 
In v i e w o f the above r u l i n g s the Iowa n a t i o n a l guard is. an 
agency of the s t a t e u n t i l i t i s o r d e r e d i n t o t h e a c t i v e s e r 
v i c e o f the U n i t e d S t a t e s . T h e r e f o r e , u n t i l the Iowa n a t i o n a l 
guard i s o r d e r e d i n t o f e d e r a l s e r v i c e I am-of the o p i n i o n t h a t 
i t i s a s t a t e agency w i t h i n t h e d e f i n i t i o n o f " p e r s o n " i n the 
Iowa C i v i l R i g h t s A c t o f 1965-

R e s p e c t f u l l y s u b m i t t e d 

NOLDEN GENTRY 
Ass i s t a n t A t t o 

ms 



WELFARE: MEDICAL FEES: N o t w i t h s t a n d i n g the employment c o n t r a c t 
e n t e r e d i n t o between the C o l l e g e o f Osteopathy and S u r g e r y , 
f u l l time and p a r t time p r o f e s s o r s are e l i g i b l e f o r a u t h o r i z a 
t i o n and payment f o r the c a r e of t h e i r e o l l e g e C l i n i c p a t i e n t s 
by the S t a t e Board of S o c i a l W e l f a r e so long as they f u l f i l l 
the same requirements<and qua 1 i f i c a t i o n s f o r such a u t h o r i z a t i o n 
and payment ^s do r e l a t e d p r i v a t e p r a c t i t i o n e r s . 

•v 
A p r i l 22, 1966' S t a t e of Iowa 

DEPARTMENT OF JUSTICE 
Des Moines. 

Mr. Ray A. Fenton 
County A t t o r n e y 
Room 406 C o u r t House 
Des Moines, Iowa 

Dear S i r : 

T h i s i s i n answer, t o your l e t t e r d a t e d March 25, 1966 r e 
q u e s t i n g the o p i n i o n o f t h i s o f f i c e c o n c e r n i n g the f o l l o w 
i n g q u e s t i o n : 

"Whether a p e r s o n o t h e r w i s e e l i g i b l e f o r a s s i s t 
ance under Chapter 249A, Code o f Iowa, 1962, i s en
t i t l e d t o a s s i s t a n c e as t o payment o f h i s m e d i c a l f e e s 
when h i s d o c t o r has an employment c o n t r a c t w i t h the 
C o l l e g e o f O s t e o p a t h i c M e d i c i n e and S u r g e r y . . . 
or i s the f a c t t h a t the p e r s o n ' s d o c t o r has such an 
employment c o n t r a c t a v a l i d b a s i s f o r d e n y i n g a s s i s t 
ance to the p e r s o n ? " 

The employment c o n t r a c t s which a r e r e f e r r e d t o i n the above 
q u e s t i o n a r e o f two t y p e s : one type b e i n g p a r t time employ
ment; the o t h e r , f o r f u l l time employment. 

The f u l l t i m e c o n t r a c t s t a t e s the e f f e c t i v e d a t e o f employ
ment, s a l a r y c o m p u t a t i o n , s t a t u s o f employment, c e r t a i n 
b e n e f i t s , and e s p e c i a l l y , the f o l l o w i n g : 

" A l l f e e s from your p r o f e s s i o n a l a c t i v i t i e s w i l l 
be t o the b e n e f i t o f the C o l l e g e o f O s t e o p a t h i c M e d i c i n e 
and S u r g e r y . " 

The i m p l i c a t i o n from the above quoted c l a u s e i s t h a t the f u l l 
t ime p r o f e s s o r s on t h e s t a f f o f the c o l l e g e a r e e x p e c t e d t o 
c a r r y on a c e r t a i n amount o f p a t i e n t c a r e , and f u r t h e r , t h a t 
t h i s c l a u s e i s i n s e r t e d i n the c o n t r a c t by t h e C o l l e g e t o guard 
a g a i n s t c o n f l i c t o f i n t e r e s t s between a f u l l - t i m e p r o f e s s o r ' s 
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c o l l e g e d u t l i e s and h i s p a t i e n t c a r e p r a c t i c e . ATong the 
same l i n e , i t has been brought t o my a t t e n t i o n t h a t the 
amount o f e x p e c t e d f e e s i s taken i n t o c o n s i d e r a t i o n by the 
c o l l e g e i n the co m p u t a t i o n o f a l l p r o f e s s o r s ' s a l a r i e s . 
In o t h e r words, a p r o f e s s o r i s e x p e c t e d , by v i r t u e o f h i s 
p r o f e s s i o n a l f e e s , t o rei m b u r s e the c o l l e g e f o r a p o r t i o n 
"of h i s s a l a r y ;l a l so, i f t h i s c l a u s e were not i n the employ
ment c o n t r a c t , a p r o f e s s o r ' s s a l a r y would n e c e s s a r i l y be 
lower. Each p r o f e s s o r , then, i s a p p a r e n t l y e x p e c t e d t o 
f u r n i s h the c o l l e g e w i t h a p a r t o f the funds which c o m p r i s e 
h i s s a l a r y . The c o n c l u s i o n , t h e r e f o r e , i s t h a t such p r o 
f e s s o r s a r e employed f o r the purpose o f i n s t r u c t i n g s t u d e n t s 
o f o s t e o p a t h y r a t h e r than f o r t r e a t m e n t o f p a t i e n t s as would 
be a p h y s i c i a n member o f a h o s p i t a l , c l i n i c , n u r s i n g home 
o r p r i v a t e i n s t i t u t i o n s t a f f . I t i s s i g n i f i c a n t t h a t the 
p h y s i c i a n s w i t h whom we a r e c o n c e r n e d , a r e employed by the 
C o l l e g e o f Osteopathy and Sur g e r y as members of the s t a f f 
o f the C o l l e g e , not as members o f the s t a f f o f the h o s p i t a l . 

With r e s p e c t t o the p r o f e s s o r ' s t r e a t m e n t o f a p a t i e n t , i t 
i s my o p i n i o n t h a t such p r o f e s s o r s h o u l d be c o n s i d e r e d as 
b e i n g on the same s t a n d a r d as any p r i v a t e p r a c t i t i o n e r . 

Under the r u l e s and r e g u l a t i o n s g o v e r n i n g the p r o c e d u r e s o f 
the S t a t e Board o f S o c i a l W e l f a r e , payment i s made through 
the m e d i c a l program t o those l i c e n s e d p h y s i c i a n s t o whom an 
a u t h o r i z a t i o n has been i s s u e d by t h e County Department o f 
S o c i a l W e l f a r e , based upon a r e q u e s t s u b m i t t e d by a r e c i p i e n t 
o f p u b l i c a s s i s t a n c e o r M e d i c a l A s s i s t a n c e f o r the Aged. Such 
a u t h o r i z a t i o n w i l l not be i s s u e d and payment not made t o 
p h y s i c i a n s who a r e members on t h e s t a f f o f a h o s p i t a l , c l i n i c , 
n u r s i n g home o r o t h e r p r i v a t e i n s t i t u t i o n , due t o the f a c t t h a t 
such p h y s i c i a n s a r e t o t a l 1y compensated by such i n s t i t u t i o n 
f o r s e r v i c e s r e n d e r e d . T h i s p r a c t i c e i s due t o the j u s t i f i a b l e 
r e f u s a l t o re i m b u r s e a p h y s i c i a n f o r p e r f o r m i n g s e r v i c e s which 
he r e c e i v e s h i s s a l a r y f o r p e r f o r m i n g , t h a t i s , d o u b l e payment. 

W i t h the immediate problem, however, i t does not appear t h a t 
d o u b l e payment i s i n v o l v e d , s i n c e , by v i r t u e o f the above 
d e s c r i b e d c o n t r a c t , t h e p h y s i c i a n does not o b t a i n t h e b e n e f i t 
o f the payment made on b e h a l f o f a p a r t i c u l a r w e l f a r e p a t i e n t 
inasmuch as such p h y s i c i a n , upon r e c e i p t o f payment, i s o b l i g e d 
t o a s s i g n i t t o the c o l l e g e . 
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I t may be hej.pful t o r e c a l l t h a t payment f o r a p h y s i c i a n ' s 
s e r v i ces< m a y^e made o n l y t o l i c e n s e d p r a c t i t i o n e r s and f o r 
t h i s reason,'payment cannot be p r o p e r l y made d i r e c t l y t o 
the C o l l e g e . '". [See Chapters 2kS and 249A, 1962 Code o f Iowa] 

With r e g a r d t o the p a r t time employment c o n t r a c t s , ' the main 
p r o v i s i o n s a r e b a s i c a l l y the same, however, the reimbursement 
c l a u s e d i f f e r s : 

" A l l p r o f e s s i o n a l s e r v i c e s performed by you on 
C o l l e g e o f O s t e o p a t h i c M e d i c i n e and S u r g e r y i n s t i t u t i o n a l 
p a t i e n t s w i l l be to the b e n e f i t o f the C o l l e g e o f Osteo
p a t h i c M e d i c i n e and S u r g e r y . " 

The d i s t i n c t i o n between the above c l a u s e and the c l a u s e o f the 
f u l l time c o n t r a c t i s- the s p e c i f i c l i m i t a t i o n t h a t the p a t i e n t s 
be " C o l l e g e o f f j j t e o p a t h i c M e d i c i n e and Surgery i n s t i t u t i o n a l 
p a t i e n t s " . Thi'sP" i n d i c a t e s t h a t the reimbursement t o the 
C o l l e g e o f the p r o f e s s i o n a l f e e s o b t a i n e d by a p a r t time p r o 
f e s s o r need o n l y be made when such f e e s a r e f o r s e r v i c e s 
rendered t o c e r t a i n p a t i e n t s , p a r t time p r o f e s s o r s s t i l l b e i n g 
a l l o w e d to c a r r y on a p r i v a t e p r a c t i c e and r e t a i n the f e e s 
r e s u l t i n g t h e r e f r o m . 

I can see no reason to c o n s i d e r payment by the W e l f a r e D e p a r t 
ment f o r s e r v i c e s rendered i n a d i f f e r e n t manner, whether such 
payment c o n c e r n s the l i m i t e d type o f p a t i e n t s , t r e a t e d by p a r t 
time p r o f e s s o r s or t h e p a t i e n t s t r e a t e d by f u l l time p r o f e s s o r s 
and, t h e r e f o r e , these two c a t e g o r i e s s h a l l ' b e t r e a t e d as one. 

With t h i s background, i t i s p o s s i b l e t o answer your q u e s t i o n . 
As I u n d e r s t a n d the problem, i t i s whether the S t a t e Board o f 
S o c i a l W e l f a r e can r e f u s e t o make payments f o r s e r v i c e s 
rendered t o w e l f a r e r e c i p i e n t s by p r o f e s s o r s employed by the 
C o l l e g e o f Osteopathy and S u r g e r y by v i r t u e o f the above 
d e s c r i b e d employment c o n t r a c t s , such r e f u s a l b e i n g based upon 
the e x i s t e n c e o f such c o n t r a c t . 

In o r d e r t o j u s t i f y a r e f u s a l o f payment, t h e r e need e x i s t a 
l o g i c a l d i s t i n c t i o n between the s i t u a t i o n o f the p r o f e s s o r o f 
the c o l l e g e and p r i v a t e p r a c t i t i o n e r s . As has been p o i n t e d 
o u t , the employment c o n t r a c t taken a l o n e w i l l not p r o v i d e the 
r e q u i s i t e d i s t i n c t i o n . 
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I t i s , t h e r e f o r e , the o p i n i o n o f t h i s o f f i c e t h a t , n o t w i t h 
s t a n d i n g the?employment c o n t r a c t e n t e r e d i n t o between the 
C o l l e g e of Osteopathy and S u r g e r y , f u l l time and p a r t time 
p r o f e s s o r s a r e e l i g i b l e f o r a u t h o r i z a t i o n and payment f o r 
the c a r e of t h e i r C o l l e g e C l i n i c p a t i e n t s by the S t a t e Board 
of S o c i a l W e l f a r e so long as they f u l f i l l the same r e q u i r e 
ments and q u a l i f i c a t i o n s f o r such a u t h o r i z a t i o n and payment 
as do r e l a t e d p r i v a t e p r a c t i t i o n e r s . That i s t o say, the 
n a t u r e o f the c o n t r a c t i s such t h a t i t a l o n e cannot be deemed 
t o p r e v e n t such a u t h o r i z a t i o n and payment. 

Very t r u l y y o u r s j 

WlLLIAM N. KOSTER 
S p e c i a l A s s i s t a n t A t t o r n e y General 
sp 



COUNTY AND COUNTY OFFICERS: Group i n s u r a n c e programs. Chapter 
365A, as amended, (now d e s i g n a t e d as § 509.15, e t s e q . ) ; and 
§ 332.3, 1962 Code of Iowa; Chapter 232, A c t s of the 60th G.A.; 
and Chapter 394, A c t s of the 6 l s t G.A. Deputy county o f f i c e r s are 
employees and, as such, a re e l i g i b l e f o r b e n e f i t s of h e a l t h 
i n s u r a n c e p l a n s under Chapter 365A, as amended,(now d e s i g n a t e d 
as § 509.15, e t s e q . ) . Members o f boards of s u p e r v i s o r s and 
the e l e c t i v e county o f f i c i a l s are not employees and are not en
t i t l e d t o such b e n e f i t s . 

A p r i l 22, 1966 
S t a t e of Iowa 

DEPARTMENT OF JUSTICE 
Des Moines 

Mr. D. Quinn M a r t i n 
B l a c k Hawk County A t t o r n e y 
309 Court House B u i l d i n g 
W a t e r l o o , Iowa 50703 

Dear Mr. M a r t i n : 

R eference i s h e r e i n made to your l e t t e r of March 28 in which 

you s u b m i t t e d the f o l l o w i n g : 

"The s a l a r i e s f o r many deputy county o f f i c e r s 
are s e t by s t a t u t e , e.g., the F i r s t A s s i s t a n t 
County A t t o r n e y in my county r e c e i v e s $8800 
which amount i s s e t w i t h o u t d i s c r e t i o n on the 
p a r t of any county o f f i c i a l . In such a c a s e , 
i s the i n d i v i d u a l a county o f f i c e r o r an 
employee w i t h i n the meaning of Chapter 3&5A 
as amended? 

"The s a l a r i e s of many deputy county o f f i c e r s 
are s e t w i t h i n c e r t a i n p e r c e n t a g e l i m i t s of 
the o f f i c e r ' s s a l a r y by the L e g i s l a t u r e , and 
the county o f f i c e r has the d i s c r e t i o n t o s e t 
the s a l a r y w i t h i n the s a i d l i m i t s , e.g., in 
my c o u n t y , A s s i s t a n t County A t t o r n e y s may be 
p a i d a s a l a r y r a n g i n g from 60% to 75% of the -
p r i n c i p a l o f f i c e r ' s s a l a r y . Are these deputy 
o f f i c e r s c o n s i d e r e d o f f i c e r s or employees 
w i t h i n the meaning of Chapter 3&5A as amended? 
If such a deputy were p a i d l e s s than the 
s t a t u t o r y maximum a l l o w e d , would i t be per
m i s s i b l e f o r the county to pay f o r h i s 
h e a l t h i n s u r a n c e under a group p l a n f o r 
county employees i f the amount so expended 
in a d d i t i o n t o the amount p a i d him as s a l a r y 
remained w i t h i n the s t a t u t o r y maximum s a l a r y 
which he can be p a i d ? " 
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1 a d v i s e t h a t I f i n d an answer t h e r e t o in the terms o f the 

s t a t u t e , Chapter 232, A c t s o f the 60th General Assembly, and i n 

p r i o r a d j u d i c a t i o n s . O f f i c e r s a r e not e x p r e s s l y d e s i g n a t e d i n 

the f o r e g o i n g c h a p t e r as e n t i t l e d t o the b e n e f i t s t h e r e o f . I f 

they a r e deemed to be so e n t i t l e d , i t i s by i n t e r p r e t a t i o n . 

The term "employee" i s d e f i n e d i n S e c t i o n 7 o f Chapter 232 

as fo 1 1 ows : 

"The word 'employee' as used i n t h i s c h a p t e r 
s h a l l not i n c l u d e temporary o r r e t i r e d em
p l o y e e s ; however, n o t h i n g h e r e i n s h a l l be 
c o n s t r u e d as p r e v e n t i n g a r e t i r e d employee 
from v o l u n t a r i l y c o n t i n u i n g i n f o r c e , a t h i s 
own expense,-an e x i s t i n g c o n t r a c t . " 

The word "employee" as used i n t h i s c h a p t e r i s d e f i n e d i n 

S e c t i o n 365A.7, Code o f 1962, as f o l l o w s : 

"With r e f e r e n c e to group, l i f e i n s u r a n c e 
p o l i c i e s , 'employee' as/'used i n t h i s c h a p t e r 
i s d e f i n e d to be a person employed by the 
c i t y on a weekly, monthly o r y e a r l y b a s i s 
and who i s a c t u a l l y p e r f o r m i n g d u t i e s under 
such employment, i n c l u d i n g the members or 
the employees i n the p o l i c e department, f i r e 
department and the waterworks.' W i t h r e f e r 
ence to group a c c i d e n t and h e a l t h i n s u r a n c e 
p o l i c i e s , 'employee' as used i n t h i s chap
t e r i s d e f i n e d to be a person employed by 
the c i t y on a w e e k l y , monthly, or y e a r l y 
b a s i s and who i s a c t u a l l y p e r f o r m i n g d u t i e s 
under such employment." 

O b v i o u s l y , under the p r o v i s i o n s o f S e c t i o n 7, Chapter 232, 

A c t s o f the 60th General Assembly, the f o r e g o i n g s e c t i o n was r e 

p e a l e d and r e - e n a c t e d i n i t s terms by the p r o v i s i o n s o f S e c t i o n 7 

o f C hapter 232, but as f a r as l e g i s l a t i o n i s c o n c e r n e d , S e c t i o n 
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3 6 5 A . 7 was r e - e n a c t e d w i t h the r e s t r i c t i o n t h a t " t h e word 'employee' 

as used i n t h i s c h a p t e r s h a l l not i n c l u d e temporary or r e t i r e d em

p l o y e e s ; however, n o t h i n g h e r e i n s h a l l be c o n s t r u e d as p r e v e n t i n g 

a r e t i r e d employee from v o l u n t a r i l y c o n t i n u i n g i n f o r c e , a t h i s 

own expense, an e x i s t i n g c o n t r a c t . " In the terms o f t h i s l e g i s l a 

t i o n t h e r e i s i n c o n s i s t e n c y between the s t a t u t o r y S e c t i o n 3 6 5 A . 7 

and the r e p e a l and re-enactment t h e r e o f by Chapter 2 3 2 . W h i l e 

S e c t i o n 3 6 5 A . 7 t r e a t e d o n l y o f c i t i e s and towns and t h e i r employ

ees, the r e p e a l and re-enactment o f Chapter 232 t r e a t e d o f 

employees o f the s t a t e , county, s c h o o l d i s t r i c t , c i t i e s and towns 

and, g e n e r a l l y s p e a k i n g , c o n f e r r e d upon those s u b d i v i s i o n s and 

t h e i r g o v e r n i n g b o d i e s the power p r e v i o u s l y g r a n t e d to c i t i e s and 

towns a l o n e . 

As c o n t r o l l i n g t h i s s i t u a t i o n , S e c t i o n s 2035 and 2036 o f 

S u t h e r l a n d S t a t u t o r y C o n s t r u c t i o n , V o l . 1, s t a t e : 

" § 2 0 3 5 . Repeal and re-enactment. The r e -
enactment o f a s t a t u t e w h i c h has been r e p e a l e d 
by s p e c i f i c p r o v i s i o n , o r by i m p l i c a t i o n from 
l a t e r l e g i s l a t i o n upon the s u b j e c t m a t t e r i n 
v a l i d a t e s the p r e v i o u s r e p e a l and r e s t o r e s the 
s t a t u t e to e f f e c t i v e o p e r a t i o n . L i k e w i s e , 
where a s t a t u t e has been amended and changed 
by a l a t e r enactment, the r e a f f i r m a t i o n o f the 
s t a t u t e i n i t s o r i g i n a l form o p e r a t e s to 
r e p e a l any i n c o n s i s t e n t amendments and modi
f i c a t i o n s w h i c h have been e n g r a f t e d upon 
the s t a t u t e s i n c e i t s o r i g i n a l enactment. 
When, however, an e x i s t i n g s t a t u t e i s r e -
e n a c t e d by a l a t e r s t a t u t e i n s u b s t a n t i a l l y 
the same terms, a r e p e a l by i m p l i c a t i o n i s 
e f f e c t u a t e d o n l y o f t h o s e p r o v i s i o n s w h i c h 
a r e o m i t t e d from re-enactment, w h i l e the 
unchanged p r o v i s i o n s w h i c h a r e r e i t e r a t e d i n 
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the new enactment are c o n s t r u e d as h a v i n g 
been c o n t i n u o u s l y i n f o r c e . Those s t a t u t e s 
w h i c h prove i n c o n s i s t e n t w i t h the r e - e n a c t 
ment a r e , o f c o u r s e , r e p e a l e d by i m p l i c a 
t i o n . " 

"§ 2036. E f f e c t o f re-enactment upon i n t e r 
m e d i a t e a c t s . The re-enactment o f a s t a t u t e 
i s a c o n t i n u a t i o n o f the law as i t e x i s t e d 
p r i o r to the re-enactment i n so f a r as 
the o r i g i n a l p r o v i s i o n s a r e r e p e a t e d w i t h o u t 
change i n the re-enactment. C o n s e q u e n t l y , an 
i n t e r m e d i a t e s t a t u t e w h i c h has been super
imposed upon the o r i g i n a l enactment as a 
m o d i f i c a t i o n o f i t s p r o v i s i o n s i s l i k e w i s e not 
r e p e a l e d by the re-enactment o f the o r i g i n a l 
s t a t u t e , but i s c o n s t r u e d as b e i n g c o n t i n u e d 
i n f o r c e t o modify the r e - e n a c t e d s t a t u t e 
i n the same manner t h a t i t d i d the o r i g i n a l 
enactment. However, t h i s immunity from 
r e p e a l i s extended o n l y t o those p r o v i s i o n s 
o f i n t e r m e d i a t e a c t s w h i c h a r e c o n s i s t e n t w i t h 
the re-enactment, and t h e r e f o r e , any pro
v i s i o n s i n the i n t e r m e d i a t e a c t w h i c h a r e 
i n c o n s i s t e n t w i t h the re-enactment a r e re
p e a l e d . " 

See Leach v. Exchange S t a t e Bank, 2 00 Iowa 185, 195 ( 1 9 2 5 ) . 

T h e r e f o r e , an employee i s d e f i n e d by S e c t i o n 365A.7, Code 

o f 1962, as r e p e a l e d and r e - e n a c t e d by Chapter 232, A c t s o f the 

60th G e n eral Assembly, as f o l l o w s : 

"...'employee' as used i n t h i s c h a p t e r i s 
d e f i n e d to be a person employed by the s t a t e , 
c o u n t y , s c h o o l d i s t r i c t , c i t y , town o r i n 
s t i t u t i o n s u p p o r t e d i n whole o r i n p a r t by 
p u b l i c funds on a w e e k l y , m o n t h l y , o r 
y e a r l y b a s i s and who i s a c t u a l l y p e r f o r m i n g 
d u t i e s under such employment." 

The f o r e g o i n g i s a re-enactment o f S e c t i o n 365A.7, Code o f 

1962, to the e x t e n t a u t h o r i z e d under the f o r e g o i n g r u l e . T h i s 

d e f i n i t i o n d i f f e r e n t i a t e s employees from o f f i c e r s . 
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The term " o f f i c e and employment" i n p u b l i c s e r v i c e i s de

s c r i b e d i n hi American J u r i s p r u d e n c e , P u b l i c O f f i c e r s , page 889, 

as foT lows : 

" P u b l i c o f f i c e , as h e r e i n b e f o r e d e f i n e d and 
c h a r a c t e r i z e d , i s i n a sense an employment, 
and i s v e r y o f t e n r e f e r r e d to as such. But 
t h e r e i s a d i s t i n c t i o n between a p u b l i c 
o f f i c e and a p u b l i c employment which i s not 
always c l e a r l y marked by j u d i c i a l e x p r e s s i o n 
and i s f r e q u e n t l y shadowy and d i f f i c u l t t o 
t r a c e . The d i s t i n c t i o n , however, i s one whi c h 
in many i n s t a n c e s becomes i m p o r t a n t and whi c h 
the c o u r t s a r e c a l l e d upon ,to o b s e r v e . A l 
though every p u b l i c o f f i c e may be an employ
ment, ev e r y p u b l i c employment i s not an 
o f f i c e , and the word 'employee' as used i n 
s t a t u t e s has i n many cases been c o n s t r u e d 
as not i n c l u d i n g o f f i c e r s . 

"When a q u e s t i o n a r i s e s whether a p a r t i c u l a r 
p o s i t i o n i n the p u b l i c s e r v i c e i s an o f f i c e 
o r an employment m e r e l y , r e c o u r s e must be 
had t o the d i s t i n g u i s h i n g c r i t e r i a o r e l e 
ments o f p u b l i c o f f i c e . These have been s e t 
f o r t h and e x p l a i n e d i n p r e v i o u s s e c t i o n s 
and need o n l y be summarized h e r e . B r i e f l y 
s t a t e d , a p o s i t i o n i s a p u b l i c o f f i c e when 
i t i s c r e a t e d by law, w i t h d u t i e s c a s t on the 
incumbent w h i c h i n v o l v e some p o r t i o n o f the 
s o v e r e i g n power and i n t h e performance o f 
wh i c h the p u b l i c i s c o n c e r n e d , and w h i c h a l s o 
a r e c o n t i n u i n g i n t h e i r n a t u r e and not 
o c c a s i o n a l o r i n t e r m i t t e n t ; w h i l e a p u b l i c 
employment, on the o t h e r hand, i s a p o s i t i o n 
i n the p u b l i c s e r v i c e w h i c h 'lacks s u f f i c i e n t 
o f t h e f o r e g o i n g e l e m e n t s or c h a r a c t e r i s t i c s 
to make i t an o f f i c e . However, even where 
the a ppointment i s i n the n a t u r e o f an employ
ment, the a p p o i n t e e may be a p u b l i c o f f i c e r 
i f t he n e c e s s a r y e l e m e n t s o f an o f f i c e a r e 
p r e s e n t . " 

The f o r e g o i n g d e s c r i p t i o n o f o f f i c e r and employee app e a r s 

not t o have been a d j u d i c a t e d i n Iowa in the terms o f the f o r e g o i n g 
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but i s p l a i n l y i m p l i e d i n the d e f i n i t i o n o f an o f f i c e r i n S t a t e 

v. S p a u l d i n g , 102 Iowa 639, 72 N.W. 288 (1897), where i t i s s t a t e d 

s t a r t i n g a t page 647 o f the Iowa R e p o r t s : 

"From a l l the a u t h o r i t i e s , we t h i n k the f o l 
l o w i n g r u l e s may p r o p e r l y be l a i d down f o r 
d e t e r m i n i n g whether one i s a p u b l i c o f f i c e r 
w i t h i n the c o n t e m p l a t i o n o f our s t a t u t e , 
r e l a t i n g to embezzlement o f such o f f i c e r s 
(Code, 1873), s e c t i o n 3908. (1) The 
o f f i c e i t s e l f must be c r e a t e d by the con
s t i t u t i o n o f the s t a t e , o r a u t h o r i z e d by 
s t a t u t e . (2) I f a u t h o r i z e d by s t a t u t e , 
i t s c r e a t i o n may be by d i r e c t l e g i s l a t i v e 
a c t ; o r the law making power, when not 
i n h i b i t e d by the c o n s t i t u t i o n o r p u b l i c 
p o l i c y from so d o i n g , may c o n f e r the power 
o f c r e a t i n g an o f f i c e upon o f f i c i a l boards 
o r commissions w h i c h a r e themselves c r e a t e d 
by t h e l e g i s l a t u r e , when such o f f i c e i s 
n e c e s s a r y to the due and proper e x e r c i s e 
o f the powers c o n f e r r e d upon them, and the 
r i g h t f u l d i s c h a r g e o f d u t i e s e n j o i n e d . 
(3) A p o s i t i o n so c r e a t e d by the c o n s t i t u 
t i o n , o r by d i r e c t a c t o f the l e g i s l a t u r e , 
o r by a board o f commissions d u l y a u t h o r i z e d 
so t o do, i n a p r o p e r c a s e , by the l e g i s l a 
t u r e , i s a p u b l i c o f f i c e . (4) To c o n s t i t u t e 
one a p u b l i c o f f i c e r , a t l e a s t w i t h i n the 
purview o f the c r i m i n a l law, so t h a t he may 
be l i a b l e f o r the m i s a p p r o p r i a t i o n o f the 
p u b l i c funds, h i s appointment must not 
o n l y have been made o r a u t h o r i z e d as above 
s t a t e d , but h i s d u t i e s must e i t h e r be pre
s c r i b e d by the c o n s t i t u t i o n or the s t a t u t e s 
o f the s t a t e , o r n e c e s s a r i l y ' i n h e r e in and 
p e r t a i n to the a d m i n i s t r a t i o n o f the o f f i c e 
i t s e l f . (5) In any e v e n t , the d u t i e s o f the 
p o s i t i o n must embrace the e x e r c i s e o f p u b l i c 
powers o r t r u s t s ; t h a t i s , t h e r e must be a 
d e l e g a t i o n to the i n d i v i d u a l o f some o f the 
s o v e r e i g n f u n c t i o n s o f government, to be 
e x e r c i s e d by him f o r the b e n e f i t o f the 

q u i r e m e n t s , a r e u s u a l l y , though not neces
s a r i l y a t t a c h e d to a p u b l i c o f f i c e : ( a ) An 

pub 1i c. among o t h e r r e -
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o a t h o f o f f i c e ; (b) s a l a r y o r f e e s ; ( c ) a 
f i x e d term o f d u r a t i o n o r c o n t i n u a n c e . 1 1 

T h i s d i s t i n c t i o n between o f f i c e r s and employees i s d i s c l o s e d 

by the terms o f S e c t i o n 1 o f Chapter 232, A c t s o f the 60th General 

Assembly, w h i c h p r o v i d e s : 

"The g o v e r n i n g body o f the s t a t e , c ounty, 
s c h o o l d i s t r i c t , c i t y , town o r any i n s t i 
t u t i o n s u p p o r t e d in whole o r i n p a r t by 
p u b l i c funds may e s t a b l i s h p l a n s f o r and 
p r o c u r e group- i n s u r a n c e , h e a l t h o r m e d i c a l 
s e r v i c e f o r the employees o f the s t a t e , >~ 
c o u n t y , s c h o o l d i s t r i c t , c i t y , town o r 
t a x - s u p p o r t e d i n s t i t u t i o n . " 

Thus, the g o v e r n i n g body o f the county i s the board o f super

v i s o r s ; o f t h e c i t y , the c i t y c o u n c i l ; o f the s t a t e , the E x e c u t i v e 

C o u n c i l ; o f the s c h o o l d i s t r i c t , the board o f d i r e c t o r s . That 

members o f t h e s e b o d i e s a r e o f f i c e r s w i l l not be d e n i e d . As a 

m a t t e r o f f a c t , members o f the boards o f s u p e r v i s o r s a r e d e s i g 

n a t e d as o f f i c e r s . See Chapter 341, Code o f 1962. In o r d e r t o 

a v a i l t h e m s e l v e s o f the b e n e f i t s o f Chapter 232, they a r e r e 

q u i r e d t o be employees. O b v i o u s l y the s t a t u t e does not contem

p l a t e t h a t members o f the board o f s u p e r v i s o r s be both o f f i c e r s 

and employees. I f t h a t be the view, the board o f s u p e r v i s o r s 

would, as o f f i c e r s , be d e a l i n g w i t h themselves as employees under 

the a u t h o r i t y o f Chapter 341, Code o f 1962. Chapter'232 i s 

a d m i n i s t e r e d by o f f i c e r s and i s e n a c t e d f o r the b e n e f i t o f em

p l o y e e s . 

In view o f the f o r e g o i n g , I am o f the o p i n i o n t h a t the govern

i n g body o f each county and c i t y c o n s i s t s o f o f f i c e r s , and not 
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employees, and, as o f f i c e r s , a r e not e l i g i b l e to the b e n e f i t s o f 

Chapter 232. 

I n s o f a r as t h i s concerns deputy county o f f i c e r s , 1 f i n d no 

s t a t u t o r y a u t h o r i t y f o r the e x i s t e n c e o f f i r s t and second deputy 

county o f f i c e r s i n the p r o v i s i o n s o f Chapter 341, Code o f 1962. 

S e c t i o n 341.1 p r o v i d e s : 

"Each county a u d i t o r , t r e a s u r e r , r e c o r d e r , 
s h e r i f f , county a t t o r n e y , c l e r k o f the d i s 
t r i c t c o u r t , may, w i t h the a p p r o v a l o f the 
board o f s u p e r v i s o r s , a p p o i n t one or more 
d e p u t i e s o r a s s i s t a n t s , r e s p e c t i v e l y , not 
h o l d i n g a county o f f i c e , f o r whose a c t s he 
s h a l l be r e s p o n s i b l e . The number o f d e p u t i e s , 
a s s i s t a n t s , and c l e r k s f o r each o f f i c e s h a l l 
be d e t e r m i n e d by the board o f s u p e r v i s o r s , 
and such number t o g e t h e r w i t h the a p p r o v a l 
o f each appointment s h a l l be by r e s o l u t i o n 
made o f r e c o r d i n the p r o c e e d i n g s o f such 
b o a r d . " 

I t i s t r u e t h a t as f a r as f i r s t and second d e p u t i e s o f coun 

o f f i c e r s a r e co n c e r n e d , compensation i s a u t h o r i z e d by Chapter 

307, S e c t i o n 6, A c t s o f the 6 1 s t General Assembly. W h i l e such 

deputy county o f f i c e r s a r e r e q u i r e d to f i l e a bond and t a k e an 

o a t h o f o f f i c e , b o th c h a r a c t e r i s t i c o f an o f f i c e r , they a r e not 

so d e s i g n a t e d by the s t a t u t e . They l a c k a g e n e r a l c h a r a c t e r i s 

t i c o f an o f f i c e r and t h a t i s t e n u r e . Under the terms o f 

Sect ion 341.3, Code o f 1962, t r e a t i n g o f deputy o f f i c e r s , i t i s 

p r o v i d e d : 

"Any c e r t i f i c a t e o f appointment may be re
voked i n w r i t i n g a t any time by the o f f i c e r 
making the appointment, w h i c h r e v o c a t i o n 
s h a l l be f i l e d and kept i n the o f f i c e o f 
the a u d i t o r . " 
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As f a r as the s t a t u s o f f i r s t and second county d e p u t i e s i s 

c o n c e r n e d , where s t a t u t o r y a u t h o r i t y i s not p r e s e n t , i t i s s a i d 

i n S t a t e v. S p a u l d i n q , s u p r a , a t page 649 o f the Iowa R e p o r t s : 

" I t i s s a i d t h a t , even though t h e r e was no 
a u t h o r i t y o r i g i n a l l y i n the commission t o 
c r e a t e the o f f i c e o f t r e a s u r e r , s t i l l the 
above p r o v i s i o n was.a r e c o g n i t i o n o f the 
f a c t t h a t t h e r e was such an o f f i c e . We 
cannot so c o n s i d e r i t . Here we have a 
p o s i t i o n c r e a t e d w i t h o u t a u t h o r i t y o f the 
l e g i s l a t u r e , w hich a l o n e c o u l d a u t h o r i z e 
i t s c r e a t i o n . The lawmaking power never 
p r e s c r i b e d any d u t i e s , nor a u t h o r i z e d any 
one e l s e t o p r e s c r i b e them, f o r such an 
o f f i c e r . No p a r t o f the s o v e r e i g n f u n c t i o n s 
o f government was ev e r d e l e g a t e d by the 
l e g i s l a t u r e t o the i n d i v i d u a l who might 
f i l l such p l a c e , and none o f the u s u a l 
r e q u i s i t e s o f an o f f i c e were p r o v i d e d f o r 
by the l e g i s l a t u r e . " 

T h e r e f o r e , I am o f the o p i n i o n t h a t deputy county o f f i c e r s 

a r e employees and, as such, a r e e n t i t l e d to the b e n e f i t s o f Chap

t e r 232, A c t s o f the 60th General Assembly. The members o f the 

Board o f S u p e r v i s o r s and the e l e c t i v e county o f f i c i a l s a r e o f f i -

c e r s and a r e e x c l u d e d from the terms o f Chapter;232. 

Very t r u l y /yours,'j / 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

ew 



TAXATION: A g r i c u l t u r a l Land Tax C r e d i t to l i f e t e n a n t s - Chapter 
426, 1962 Code o f Iowa; Chapter 356, A c t s o f 61st G.A. A d o m i c i l 
i a r y o f the s t a t e o f Iowa who owns the l i f e i n t e r e s t i n r e a l e s t a t e 
may q u a l i f y as an "owner" and i s e n t i t l e d to the A g r i c u l t u r a l 
Land Tax c r e d i t . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

A p r i l 27, 1966 

Mr. J a c k H. Bedel 1 
D i c k i n s o n County A t t o r n e y 
D i c k i n s o n County Court House 
S p i r i t Lake, Iowa '< 

Mr. E a r l E. Hoover 
Cl a y County A t t o r n e y 
Clay County Court House' 
Spencer, Iowa 

Gent 1emen: 

You have s u b m i t t e d what i s s u b s t a n t i a l l y the same q u e s t i o n and 
t h a t q u e s t i o n i s whether the h o l d e r o f a l i f e e s t a t e o f r e a l 
p r o p e r t y i s e n t i t l e d to the A g r i c u l t u r a l Land Tax c r e d i t i f the 
h o l d e r o f the l i f e e s t a t e i s a r e s i d e n t o f the s t a t e o f Iowa 
and i f one o r more o f the remaindermen i s o u t s i d e o f the s t a t e 
o f Iowa. 

There have been many problems h a v i n g t o do w i t h the A g r i c u l t u r a l 
Land Tax c r e d i t w h i c h have a r i s e n o ut o f the amendment o f Chapter 
426 o f the 1962 Code o f Iowa by Chapter 356, A c t s o f the 6 1 s t 
General Assembly. P r i o r to the l a t e s t amendment, the c r e d i t was 
g i v e n to c e r t a i n a g r i c u l t u r a l l a n d and now many more f a c t o r s must 
be d e t e r m i n e d b e f o r e the c r e d i t may be a l l o w e d . T h i s o f f i c e has 
i s s u e d o p i n i o n s d a t e d September 17, 1965 and A p r i l 13, 1966. 

The language w h i c h must be i n t e r p r e t e d o f Chapter 356, A c t s o f 
the 61st General Assembly, i s i n p a r t as f o l l o w s : 

" ' A g r i c u l t u r a l land t a x c r e d i t computed a f t e r Janu
a r y 1, 1966, payable i n 1967, w i l l not be p a i d to any 
owner who i s not a bona f i d e r e s i d e n t o f the s t a t e o f 
Iowa, or to any c o r p o r a t i o n w h i c h does not have a 
s i t u s i n the s t a t e f o r the purpose o f p a y i n g the t a x 
imposed upon c o r p o r a t i o n s under d i v i s i o n 111, c h a p t e r 
f o u r hundred twenty-two (422) o f the Code....'" 

66-4-12 
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in the i n t r o d u c t o r y p a r t o f our o p i n i o n o f A p r i l 13 the f o l l o w 
ing a n a l y s i s was made: 

" T h i s o f f i c e , i n our o p i n i o n o f December 17, 1965, 
to M a r v i n R . S e l d o n , determined t h a t the words 
'bona f i d e r e s i d e n t ' used i n the s t a t u t e have the 
l e g a l e f f e c t o f d o m i c i l e . The o p i n i o n d i d not go 
i n t o the meaning o f the word 'owner' as used i n 
the s t a t u t e / :but i t was p o i n t e d out t h a t t h e r e was 
no s t a t u t o r y d e f i n i t i o n o f the word i n Chapter 
426 o r the 61st General Assembly amendment and 
t h a t such a word s h o u l d be c o n s t r u e d as p r o v i d e d 
i n Chapter 4 o f the- 1962 Code o f Iowa a c c o r d i n g ' t o 
the c o n t e x t and the approved usage o f the l a n 
guage .... 1 

"The word 'owner' i n the Iowa cases has been de
f i n e d as the a b s o l u t e owner, o r one who has 
complete dominion o f the p r o p e r t y . In re Bigham, 
227 Iowa 1023, 290 N.W. 11 (1940). I t has a l s o 
been d e f i n e d to i n c l u d e anyone who has an e s t a t e 
or i n t e r e s t i n the l a n d . Monroe v. West, 12 Iowa 
119 (1861). In the case o f C h i e s a & Company v. 
The C i t y o f Des Moines, 158 Iowa 343, 13b N.W. 
922 (1912), the c o u r t s t a t e d as f o l l o w s : 

"'The word "owner" i s o f f r e q u e n t use i n our s t a 
t u t e s p e r t a i n i n g t o p r o p e r t y and p r o p e r t y r i g h t s , 
and, l i k e most words, i t s s i g n i f i c a n c e i s s u b j e c t 
to some degree o f v a r i a n c e , dependent upon i t s . c o n 
t e x t and the s u b j e c t - m a t t e r to w h i c h i t i s ap
p l i e d . In common speech i t i s d o u b t l e s s most o f t e n 
used to d e s i g n a t e the person i n whom the l e g a l o r 
e q u i t a b l e t i t l e r e s t s , as d i s t i n g u i s h e d from a 
mere occupant o r t e n a n t . As used i n law, i t i s 
very o f t e n g i v e n a w i d e r and more 'comprehensive 
meaning. In i t s s t r i c t e s t sense, the owner o f l a n d 
i s he who had the s o l e r i g h t o f dominion, use, en
joyment, and d i s p o s i t i o n . I t may happen, however, 
and does happen ev e r y day, t h a t w i t h r e s p e c t to a 
g i v e n item o f r e a l p r o p e r t y the v a r i o u s elements 
or e s t a t e s which t o g e t h e r make up what we may c a l l 
a b s o l u t e o w n e r ship a r e v e s t e d i n d i f f e r e n t p e r s o n s . 
One may h o l d the l e g a l t i t l e , a n o t h e r the e q u i t a b l e 
t i t l e , a n o t h e r a tenancy f o r l i f e , and a n o t h e r a 
term o f y e a r s . Each owns a p r o p e r t y r i g h t i n the 
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l a n d , and each i s , f o r many pur p o s e s , the a c t u a l 
owner t h e r e o f . 1 " 

From t h i s g e n e r a l a n a l y s i s o f the word "owner" we t u r n t o the 
s p e c i f i c n a t u r e o f a l i f e e s t a t e o f r e a l p r o p e r t y . T h i s has 
been d e s c r i b e d as f o l l o w s by the Iowa Supreme Co u r t i n the case 
o f H o l z h a u s e r v. Iowa S t a t e Tax Comm., 245 Iowa 525, 535, 62 
N.W.2d 229 (1 9 5 4 ) ; 

"A l i f e t e n a n t has f u l l c o n t r o l and p o s s e s s i o n o f 
h i s t enancy, w i t h o u t any i n t e r f e r e n c e from those 
h o l d i n g a remainder o r r e v e r s i o n . He must not 
m a t e r i a l l y i n j u r e the permanent r i g h t s o f the l a t 
t e r i n the l a n d . There i s no t e n u r e o r p r i v j t y o f 
c o n t r a c t between them. The remainderman does not 
succeed to the l i f e t e n a n t ' s t i t l e , but g e t s i t 
from a n o t h e r and independent t i t l e . Beeman v. 
S t i l w e l l , 194 Iowa-231-237, 189 N.W. 969, q u o t i n g 
31 C.J.S., E s t a t e s , s e c t i o n s 30 to 34, pages 39 
to 43." 

At page 532 o f the Iowa R e p o r t s the Iowa c o u r t i n d i c a t e d the gen
e r a l r u l e o f Iowa law as f o l l o w s : 

"A l i f e t e n a n t o f r e a l e s t a t e i s r e q u i r e d to pay 
the o r d i n a r y t a x e s , the i n t e r e s t on s p e c i a l as=» 
sessments and on mortgages on t h e r e a l e s t a t e . " 

The a n n o t a t i o n a t 89 A.L.R. s t a r t i n g a t page 511 i s c o n c e r n e d 
w i t h the e s t a t e o r i n t e r e s t i n r e a l p r o p e r t y t o w h i c h a homestead 
c l a i m may a t t a c h . The Homestead exemption i s the n e a r e s t t a x 
s i t u a t i o n t o the A g r i c u l t u r a l Land Tax C r e d i t . The Iowa Homestead 
law c o n t a i n s the d e f i n i t i o n o f "owner" and, t h e r e f o r e , we must 
loo k to o t h e r s t a t e s f o r cases where the u n d e f i n e d word "owner" 
i s d i s c u s s e d . Two o f t h e s e cases a r e found a t page 522 and 523 
o f the A.L.R. a n n o t a t i o n and they r e p r e s e n t the g e n e r a l r u l e . 
They a r e as f o l l o w s : 

" I n Deere v. Chapman (1861) 25 111. 610, 79 Am. -
Dec. 3 5 0 , h o l d i n g t h a t under a s t a t u t e exempting 
l a n d o f a s t a t e d v a l u e 'owned 1 by the d e b t o r , a 
c l a i m o f homestead c o u l d a t t a c h t o a l i f e e s t a t e , 
the c o u r t s a i d : 'Owning an e s t a t e f o r h i s own 
l i f e , i n the p r e m i s e s , the home o f h i s f a m i l y , we 
do no v i o l e n c e to the language o f the a c t by con
s i d e r i n g him the owner f o r a l l the purposes o f the 
a c t , and the p r o p e r t y v e s t i n g i n "him as owner, 
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a c c o r d i n g t o the n a t u r e and e x t e n t of h i s e s t a t e . 
He i s , t o a l l i n t e n t s and p u r p o s e s , the owner of the 
immediate f r e e h o l d and s e i s e d t h e r e o f , and as such 
must be p r o t e c t e d by the homestead a c t , and t h i s i s 
n e i t h e r a l i b e r a l nor f o r c e d d e f i n i t i o n of the word 
"owner." It seems to us to be i t s most n a t u r a l mean
i n g , r e g a r d i n g , as we must, the purposes and o b j e c t 
of the a c t . 1 " 

"In the r e p o r t e d case. (Re B a n f i e l d (Or.) a n t e , 504) 
i t was h e l d t h a t the h o l d e r of a l i f e e s t a t e had 
t i t l e s u f f i c i e n t t o su p p o r t a homestead c l a i m , as 
he was the 1 o w n e r ' w i t h i n the meaning of the s t a t u t e 
u s i n g the term 'owner' in d e s c r i b i n g the person en
t i t l e d to a homestead exemption w i t h o u t d e f i n i n g the 
term." 

Another case which g r a p h i c a l l y demonstrates the ownership i n t e r e s t 
of the h o l d e r of a l i f e e s t a t e i s In re McCarty's E s t a t e , 285 
N.Y.S. 641, 158 M i s c . 287 (1936), where the c o u r t s t a t e d : 

" I t i s f a m i l i a r law t h a t d u r i n g h i s l i f e the l i f e 
t e n a n t i s the e x c l u s i v e owner of the land so h e l d 
by him, w i t h the e x c l u s i v e r i g h t t o i t s p o s s e s s i o n , 
c o n t r o l , and enjoyment, s u b j e c t o n l y t o c e r t a i n 
w e l l - d e f i n e d l i m i t a t i o n s or d u t i e s ; the owner of the 
r e v e r s i o n or remainder in f e e has no p r e s e n t r i g h t 
of enjoyment, no t a n g i b l e and p h y s i c a l ownership of 
the l a n d , but has a f u t u r e i n c o r p o r e a l i n t e r e s t or 
e s t a t e in the land which w i l l r i p e n i n t o ownership 
of the land i t s e l f on the death o f the l i f e t e n a n t . " 

While t a x exemptions are to be s t r i c t 1 y c o n s t r u e d , any c o n s t r u c t i o n 
s h o u l d take i n t o c o n s i d e r a t i o n the i n t e n t of the l e g i s l a t u r e . 
The i n t e n t of the l e g i s l a t u r e was to a l l o w A g r i c u l t u r a l Land Tax 
c r e d i t t o r e s i d e n t owners. I t i s the o p i n i o n of t h i s o f f i c e t h a t 
such r e s i d e n t ownership must c o n s t i t u t e s u b s t a n t i a l o w n e r ship of 
the p r o p e r t y . I t i s our f u r t h e r o p i n i o n t h a t a l i f e e s t a t e con
s t i t u t e s such s u b s t a n t i a l ownership. G e n e r a l l y , a t the time of 
t a x a t i o n : 

1. The t e n a n t must pay the t a x e s ; 

2. The t e n a n t has the s o l e r i g h t of p o s s e s s i o n ; 

3. The remainderman, d u r i n g the t a x p e r i o d , has no 
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•f •; 

p r e s e n t r i g h t to the l a n d o r to the income from 
the l a n d ; and 

k. The remainderman's r i g h t s a r e o n l y f u t u r e r i g h t s . 

T h e r e f o r e , i t i s my o p i n i o n t h a t a l i f e t e n a n t who i s a bona f i d e 
r e s i d e n t o f the s t a t e o f Iowa s h o u l d be a l l o w e d the A g r i c u l t u r a l 
Land Tax c r e d i t a% he i s the "owner" o f the r e a l e s t a t e . T h i s i s 
t r u e even i f the remaindermen, o r any one o f them, a r e not bona 
f i d e r e s i d e n t s o f the s t a t e o f Iowa as the f u t u r e i n t e r e s t o f the 
remaindermen w i l l not d e f e a t the p r e s e n t s u b s t a n t i a l i n t e r e s t o f 
the 1i f e t e n a n t . 

t r u l y y o u r s , 

T I M O T H Y M C C A R T H Y 
So 1i c i to r Gene ra 1 

ew 



CRIMINAL LAW: OMVI C o n v i c t i o n s e n t e n c i n g - § 321.281 as amended by 
Chapter 278, A c t s of the 6 1 s t G.A. A defendant who pl e a d e d g u i l t y to. 
OMVI may be committed to a p r i v a t e h o s p i t a l as w e l l as a p u b l i c 
i n s t t t u t i o n . 

A p r i l 25, 1966 
S t a t e of Iowa 

DEPARTMENT OF JUSTICE 
Des Moines 

Mr. Thomas L. Root 
A s s i s t a n t County A t t o r n e y 
P o t t a w a t t a m i e County 
C o u n c i l B l u f f s , Iowa 51501 

Dear Mr. Root: 

T h i s i s i n response t o your r e c e n t l e t t e r w h e r e i n you s t a t e 
the f o l l o w i n g : c 

"A q u e s t i o n has a r i s e n i n t h i s county w i t h r e g a r d 
t o the new s e c t i o n on t r e a t m e n t o f a l c o h o l i s m o f 
OMVI d e f e n d a n t s , laws o f the 6 1 s t General Assembly, 
Chapter 278. 

"More s p e c i f i c a l l y my q u e s t i o n i s whether o r n o t , 
under t h i s c h a p t e r , a defendant who has e n t e r e d 
a p l e a o f g u i l t y t o an OMVI i n f o r m a t i o n can be, 
in l i e u o f i m p o s i t i o n o f punishment, committed 
as a s t a t e p a t i e n t t o a p r i v a t e h o s p i t a l or i n 
s t i t u t i o n i n Iowa p r o v i d i n g such t r e a t m e n t , such 
as S t . Bernards H o s p i t a l , r a t h e r than t o the 
S t a t e Mental I n s t i t u t i o n a t C l a r i n d a . " 

Chapter 278, A c t s o f the 6 1 s t G.A., which was an amendment 
t o S e c t i o n 321.281, 1962 Code o f Iowa, t o which you r e f e r 
reads as f o l 1 o w s : 

' " I n l i e u o f , o r p r i o r t o i m p o s i t i o n o f , the 
punishment above d e s c r i b e d f o r second o f f e n s e , 
t h i r d o f f e n s e and each o f f e n s e t h e r e a f t e r , the 
c o u r t upon h e a r i n g may commit t h e defendant 
f o r t r e a t m e n t o f a l c o h o l i s m t o any h o s p i t a l 
or i n s t i t u t i o n i n Iowa p r o v i d i n g such t r e a t m e n t . 
The c o u r t may p r e s c r i b e t h e l e n g t h o f time f o r 
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such t r e a t m e n t or i t may be l e f t t o the d i s 
c r e t i o n o f the h o s p i t a l t o which the person 
i s committed. A person committed under t h i s 
A c t s h a l l be c o n s i d e r e d a s t a t e p a t i e n t . " 

CIear,,unambiguous language of a s t a t u t e must be g i v e n i t s 
o r d i n a r y meaning i n a s c e r t a i n i n g l e g i s l a t i v e i n t e n t . S c o t t 
v. Warns l e y , 218 Iowa 670, 253 N.W. 524 (1934). T h e r e f o r e , 
pursuant t o Chapter 278, A c t s o f the 6 1 s t G.A., a defendant 
c o u l d be committed t o any h o s p i t a l in the c o u r t ' s d i s c r e t i o n , 
whether p r i v a t e o r s t a t e , so long as i t p r o v i d e s f a c i l i t i e s 
f o r the t r e a t m e n t o f a l c o h o l i s m . 

Very t r u l y y o u r s , 

uROBERT D. BERNSTEIN 
A s s i s t a n t A t t o r n e y General 

ms 



C O U N T Y AND COUNTY OFFICERS; J u s t i c e of the Peace compensation 
§§ 601.131, 740.19, 1962 Code of Iowa. That which i s p r o v i d e d 
§ 601.131 as compensation f o r j u s t i c e s of the peace i s a s a l a r y 
and i s not p r e d i c a t e d on the h a n d l i n g of c r i m i n a l ' c a s e s . 

A p r i l 29, 1966 

S t a t e of Iowa 
DEPARTMENT O F JUSTICE 

Des Moines 

B. M i c h a e l Dunn 
C e r r o Gordo County A t t o r n e y 
C e r r o Gordo County Court House 
Mason C i t y , Iowa 

Dear Mr. Dunn: 

R e f e r e n c e i s made to your l e t t e r i n which you submit the 
f o l 1 o w i ng i ssue: 

" I s a J u s t i c e o f the Peace e n t i t l e d t o 
compensation under the p r o v i s i o n of 
S e c t i o n 601.131, Code o f Iowa, 1962, 
which p r o v i d e s f o r . a sum i n f u l l 
c ompensation f o r a l l c r i m i n a l c a ses 
heard, when i n f a c t the J u s t i c e of 
the Peace h e a r d no c r i m i n a l cases 
d u r i n g the year 1964? 

In r e p l y t o the p r e c e d i n g q u e s t i o n we a d v i s e t h a t t h i s o f f i c e , 
i n an o p i n i o n on October 11, 1951, d i s c u s s e d the compensation 
in S e c t i o n 601.131 and r e f e r r e d t o i t as b e i n g a s a l a r y . T h i s 
s a l a r y was p r o v i d e d by the A c t s 1951, (54 G.A.) Ch. 205, S e c t i o n 
1 and 2. S e c t i o n 79.1, Code of Iowa, 1962, p r o v i d e s t h a t : 

" S a l a r i e s s p e c i f i c a l l y p r o v i d e d f o r i n 
an a p p r o p r i a t i o n A c t o f the g e n e r a l 
assembly s h a l l be i n l i e u of e x i s t i n g 
s t a t u t o r y s a l a r i e s , f o r the p o s i t i o n s -
p r o v i d e d f o r i n any such A c t , and a l l 
s a l a r i e s s h a l l be p a i d i n equal monthly 
or semi-monthly i n s t a l l m e n t s and s h a l l 
be i n f u l l c ompensation of a l l s e r v i c e s , 
e x c e p t as o t h e r w i s e e x p r e s s l y p r o v i d e d . " 

The Iowa Supreme Co u r t v e r y s u c c i n c t l y s t a t e d the power of 
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the l e g i s l a t u r e to f i x s a l a r i e s i n P o l k County v. Cope. 176 
Iowa 19, 24,25: 

" . . . I t can h a r d l y be s o b e r l y argued t h a t 
the s t a t e by i t s l e g i s l a t u r e may not 
f i x the compensation of j u s t i c e s of the 
peace, l i m i t the amount t h e r e o f , and 
p r o v i d e how and when i t s h a l l be p a i d . 
I t may p r o v i d e t h a t compensation s h a l l 
be by a s c a l e o f f e e s which the o f f i c e r 
i s a u t h o r i z e d to r e t a i n , or i t may p r o v i d e 
t h a t h i s payment s h a l l be by s t a t e d s a l a r y 
p a i d from the p u b l i c t r e a s u r y , and t h a t 
a l l f e e s be passed o v e r to the c ounty. 
The man who seeks o r a c c e p t s the o f f i c e 
t a k e s i t w i t h i t s burdens as w e l l as i t s 
b e n e f i t s . I f he doesn't l i k e the pay, he 
may d e c l i n e the honor; o r i f so minded, 
he may a c c e p t the honor and p e r f o r m the 
duty w i t h o u t pay. The d o c t r i n e o r r u l e o f 
quantum meru i t has no appl i c a t i o n in c a s e s 
of th i s n a t u r e 

There appears to be no q u a l i f i c a t i o n of any type put upon the 
J u s t i c e o f the Peace dependent upon the number of c ases t h a t 
he h e a r s . 

In Bryan v. C a t t e l 1 , 15 Iowa 538, 552, a d i s t r i c t a t t o r n e y was 
c a l l e d to m i l i t a r y duty. He was p a i d h i s s a l a r y d u r i n g t h i s time 
i n the s e r v i c e s but d i d not d i s c h a r g e any of the d u t i e s o f h i s 
o f f i c e . The Supreme'Court, w h i l e l o o k i n g a t t h i s problem i n the 
a b s t r a c t s t a t e d t h a t the S t a t e s h o u l d not be r e q u i r e d to pay the 
s a l a r y i f no d u t i e s were p e r f o r m e d . However, r e a l i z i n g t h a t t h i s 
problem was of a p r a c t i c a l r a t h e r than an a b s t r a c t n a t u r e , the 
C ourt went on t o s t a t e t h a t : 

"...The b e t t e r and s a f e r r u l e d o u b t l e s s i s 
t h a t i f he i s i n p o i n t o f law a c t u a l l y 
in o f f i c e , he has a l e g a l r i g h t t o the 
s a l a r y p e r t a i n i n g to i t . . . . " . 

A l t h o u g h a d m i t t i n g t h a t t h i s i s perhaps not the b e s t s o l u t i o n 
to t h i s problem, the Court r e a l i z e d t h a t i n the absence o f a 
s t a t u t o r y p r o v i s i o n , the p u b l i c o f f i c e r was e n t i t l e d to h i s 
s a l a r y so l o n g as he was i n o f f i c e . 

Iowa i s not bound by o t h e r S t a t e d e c i s i o n s , however, the language 
of the Supreme Co u r t of G e o r g i a , i n Tucker v. Shoemaker. 99 S.£. 
865, i s e a s i l y a p p l i c a b l e t o the p r e s e n t s i t u a t i o n . In r e f e r r i n g 
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t o an a c t which p r o v i d e d f o r compensation f o r a s h e r i f f i n r e 
t u r n f o r a duty imposed to r e g i s t e r p e r s o n s who'had l i q u o r 
1 i c e n s e s , the c o u r t s t a t e d a t page 866: 

"Under the c i r c u m s t a n c e s , the a c t of 
1915 s h o u l d be c o n s t r u e d as p r o v i d i n g 
f o r compensation of the s h e r i f f s i n the 
n a t u r e o f a s a l a r y , which w i l l not be 
dependent upon the performance by the 
o f f i c e r of the d u t i e s so imposed." 

As p r o v i d e d i n 67 C.J.S., O f f i c e r s , S e c t i o n S3, a t pages 320-321 

"Where p r o v i s i o n i s made f o r compensation 
f o r a p u b l i c o f f i c e , the r i g h t to the com
p e n s a t i o n i s an i n c i d e n t to the o f f i c e o r 
to the r i g h t o f t i t l e t h e r e t o , and the 
p e r s o n r i g h t f u l l y h o l d i n g the o f f i c e i s 
e n t i t l e d to the compensation a t t a c h e d 
t h e r e t o . In g e n e r a l , the r i g h t o f com
p e n s a t i o n i s not an i n c i d e n t of the ex
e r c i s e of the f u n c t i o n s o f the performance 
o f the d u t i e s o f the o f f i c e ; hence, i n the 
absence of the c o n s t i t u t i o n a l or s t a t u t o r y 
p r o v i s i o n to the c o n t r a r y , the f a c t t h a t 
the o f f i c e r s have not performed the d u t i e s 
o f the o f f i c e does not d e p r i v e them o f the 
r i g h t to compensation, p r o v i d e d t h e i r conduct 
does not amount t o an abandonment o f the 
o f f i c e . " 

As S e c t i o n 601.131 has no r e f e r e n c e to any p r o v i s i o n o f the Code 
p r o v i d i n g f o r f e e s i n c i v i l . c a s e s , t h i s s a l a r y would i n no way 
be a f f e c t e d by c i v i l f e e s r e t a i n e d d u r i n g the y e a r . 

You a l s o suggest t h a t a J u s t i c e o f the Peace c o u l d a v o i d h i s 
d u t i e s and s t i l l c o l l e c t h i s salary*. However, S e c t i o n 740.19, 
Code of Iowa, 1962, p r o v i d e s : 

"When any duty i s or s h a l l be e n j o i n e d 
by law upon any p u b l i c o f f i c e r , or upon 
any p e r s o n h o l d i n g any p u b l i c t r u s t o r 
employment, every w i l l f u l n e g l e c t to 
p e r f o r m such d u t y , where no s p e c i a l p r o 
v i s i o n has been made f o r the punishment 
o f such d e l inguency, i s a misdemeanor." 



B. M i c h a e l Dunn - h -

T h e r e f o r e , i t i s my o p i n i o n t h a t S e c t i o n 601.131, Code of 
Iowa, 1962, p r o v i d e s a f i x e d s a l a r y imposed by the l e g i s l a t u r e 
and i s not made c o n d i t i o n a l upon the performance of any minimum 
number of c r i m i n a l c a s e s . A l t h o u g h the Iowa Supreme C o u r t has 
q u e s t i o n e d the d e s i r a b i l i t y o f such an i n t e r p r e t a t i o n , the 
Court e x p l i c i t l y s t a t e d t h a t an o f f i c e r was e n t i t l e d to the 
s a l a r y so l o n g as he was i n o f f i c e . If the o f f i c e r i s d e r e l i c t 
i n h i s d u t i e s , o t h e r methods o f punishment a r e p r o v i d e d - i n t h e . 
Code. 

Very t r u l y y o u r s , 

MICHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y General 

mrs 



SCHOOLS AND SCHOOL D I S T R I C T S : D r i v e r E d u c a t i o n . § § 2 7 9 . 1 0 , 
2 7 9 . 1 1 , 2 8 2 . 6 a n d C h a p t e r 2 8 0 , 1 9 6 2 C o d e o f I o w a ; § 2 ( 6 ) ( a ) , 
C h a p t e r 2 2 6 , § 1, C h a p t e r 2 4 8 a n d C h a p t e r 2 7 4 , A c t s o f t h e 
6 1 s t G . A . S c h o o l d i s t r i c t s m a y o f f e r d r i v e r e d u c a t i o n i n 
s u m m e r s c h o o l a n d s c h o o l b o a r d s h a v e t h e d i s c r e t i o n a r y p o w e r 
t o w a i v e i n s t r u c t i o n a l f e e s i n " h a r d s h i p c a s e s " . D r i v e r 
e d u c a t i o n m u s t b e o f f e r e d d u r i n g t h e r e g u l a r s c h o o l y e a r . 

May 6 , 1 9 6 6 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

De s M o i n e s 

M r . W. T . E d g r e n , A s s t . S u p e r i n t e n d e n t 
D e p a r t m e n t o f P u b l i c I n s t r u c t i o n 
2 1 7 7 t h S t r e e t 
D e s M o i n e s , I o w a 

D e a r M r . E d g r e n : 

T h i s i s i n r e s p o n s e t o y o u r r e c e n t r e q u e s t i n w h i c h y o u 
p o s e d t h e f o l l o w i n g q u e s t i o n s r e l a t i n g t o d r i v e r t r a i n i n g : 

" 1 . I f d r i v e r t r a i n i n g i s o f f e r e d d u r i n g t h e 
s u m m e r . m o n t h s , m a y a f e e o r t u i t i o n b e c h a r g e d 
r e s ? d e n t p u p i l s o f s c h o o l a g e u n d e r c h a p t e r 
2 4 8 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y ? 

" 2 . W o u l d t h e a n s w e r t o t h e f i r s t q u e s t i o n 
v a r y , d e p e n d i n g o n w h e t h e r o r n o t d r i v e r 
t r a i n i n g w e r e o f f e r e d . . d u r i n g t h e r e g u l a r 
s c h o o l t e r m i n a d d i t i o n t o t h e s u m m e r o f 
f e r i n g ? 

" 3 . R e a d i n g t h e m a n d a t o r y r e q u i r e m e n t s o f 
c h a p t e r 2 7 4 , 6 1 s t G . A . , t o g e t h e r w i t h t h e 
p e r m i s s i v e w a i v e r f o r h a r d s h i p c a s e s i n 
c h a p t e r 2 4 8 , 6 1 s t G . A . , m u s t t h e l o c a l b o a r d 
m a k e p r o v i s i o n f o r w a i v e r o f f e e i n h a r d s h i p 
c a s e s , i f t u i t i o n o r f e e i s c h a r g e d r e s i d e n t 
p u p i l s t a k i n g d r i v e r t r a i n i n g ? 

" 4 . M a y a f e e o r t u i t i o n b e c h a r g e d r e s i d e n t 
p u p i l s o f s c h o o l a g e , , f o r d r i v e r t r a i n i n g 
g i v e n a t a n y t i m e o t h e r t h a n d u r i n g t h e 
s u m m e r m o n t h s ? 

6 6 - 5 - 1 
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" 5 . I f t u i t i o n o r a f e e i s c h a r g e d t o a r e s i 
d e n t p u p i l , a t a n y t i m e , f o r d r i v e r t r a i n i n g 
o f f e r e d o r m a d e a v a i l a b l e u n d e r c h a p t e r 2 7 4 , 
6 l s t G . A . , s h o u l d t h e s u m o f s u c h f e e b e s u b - : 

t r a c t e d f r o m t h e c o s t o f p r o v i d i n g d r i v e r 
t r a i n i n g t o e a c h p u p i l s o c h a r g e d , f o r t h e 
p u r p o s e o f d e t e r m i n i n g r e i m b u r s a b l e c o s t u n d e r 
s e c t i o n 5 ? " 

I 

T h e a n s w e r t o y o u r f i r s t q u e s t i o n i s f o u n d i n S e c t i o n 2 8 2 . 6 
a s a m e n d e d b y S e c t i o n 1 , C h a p t e r 2 4 8 , A c t s o f t h e 6 l s t G e n 
e r a l A s s e m b l y w h i c h p r o v i d e s i n p a r t : 

" E v e r y s c h o o l s h a l l b e f r e e o f t u i t i o n t o a l l 
a c t u a l r e s i d e n t s b e t w e e n t h e . . a g e s . . o.f...-f..i.v.e. a n d 
t w e n t y - o n e y.e.a r.s....* *.. *......p.r.ov.i.ded h.owev.er..,. 
f e e s may, b e c h a r g e d c o v e r i n q . ? n s t r u c t i o n a 1 
c o s t s f o r a s u m m e r s c h o o l p r o g r a m " T h e B o a r d 
o f E d u c a t i o n m a y i n a h a r d s h i p c a s e , e x e m p t 
a s t u d e n t f r o m p a y m e n t o f t h e a b o v e f e e s . " 
( E m p h a s i s A d d e d ) 

T h e u n d e r l i n e d p o r t i o n s a b o v e w e r e a d d e d t o S e c t i o n 2 8 2 . 6 , 
b y t h e 6 1 s t G e n e r a l A s s e m b l y t o e m p o w e r p u b l i c s c h o o l d i s t r i c t s 
w i t h t h e d i s c r e t i o n a r y a u t h o r i t y t o c h a r g e i n s t r u c t i o n a l f e e s 
f o r s u m m e r s c h o o l . S e e 6 4 OAG 3 6 5 - T h e s a i d s t a t u t e i s 
g e n e r a l i n s c o p e a n d d o e s n o t e x c e p t a n y s u m m e r s c h o o l c o u r s e s 
o n c e t h e s c h o o l b o a r d i n i t s i n f i n i t e w i s d o m d e c i d e s t o c h a r g e 
i n s t r u c t i o n a l f e e s f o r t h e s a i d s u m m e r p r o g r a m . 

T h e D r i v e r E d u c a t i o n A c t d o e s n o t a p p e a r t o c o n t a i n a n e x 
p r e s s e x c e p t i o n e x e m p t i n g t h e s a i d c o u r s e f r o m t h e o p e r a t i o n 
o f t h e s u m m e r i n s t r u c t i o n a l f e e p r o v i s i o n o f S e c t i o n 2 8 2 . 6 
a s a m e n d e d . S e e C h a p t e r 2 7 4 , A c t s o f t h e 6 1 s t G . A . 

T h e S u p r e m e C o u r t o f I o w a h a s s t a t e d : " [ E J x e m p t i o n s a r e s t a 
t u t o r y a n d w h i l e , i t i s . t r u e . t h a t . . . s u c h g r a n t s , a r e . t o b e 1. i b e r a l l . y 
c o n s t r u e d , , y e t t h e g r a n t m u s t a p p e a r i n t h e , s t a t u t e o r n o _ e x e m p -
t i o n c a n e x i s t . 7 1 ( E m p h a s i s A d d e d ) I n Re E s t a t e o f L u c y T o d d , 
2 4 3 I o w a 9 3 0 , 9 3 6 , 5 4 N . W . 2 d 5 2 1 , 5 2 4 ( 1 9 - 5 2 ) . I n a c c o r d w i t h 
t h e a b o v e i s 82 C . J . S . S t a t u t e s , § 3 8 2 ( A ) w h i c h p r o v i d e s . 

" [ A ] s t a t u t e , i n o r d e r t o b e h e l d a n e x c e p t i o n t o 
t h e g e n e r a l p r o v i s i o n s o f a n o t h e r c o n f e r r i n g 
p o w e r * * * , m u s t b e c o u c h e d i n l a n g u a g e s o 
c l e a r a n d u n a m b i g u o u s a s t o b e f r e e f r o m d o u b t 
a s t o t h e l e g i s l a t i v e i n t e n t i n d e c l a r i n g i t * 
t o b e a n e x c e p t i o n . . . . " * 
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In r e v i e w i n g S e c t i o n 2 8 2 . 6 , a s a m e n d e d , b y C h a p t e r 2 4 8 , 
A c t s o f t h e 6 l s t G e n e r a l A s s e m b l y , a n d C h a p t e r 2 7 4 , A c t s o f 
t h e 6 1 s t G e n e r a l A s s e m b l y , I h a v e b e e n u n a b l e t o f i n d a n 
e x p r e s s e x e m p t i o n f o r d r i v e r e d u c a t i o n f r o m t h e i n s t r u c t i o n a l 
s u m m e r s c h o o l f e e . T h e r e f o r e , i t i s my o p i n i o n t h p t a f e e 
c o v e r i n g t h e i n s t r u c t i o n a l c o s t s o f d r i v e r e d u c a t i o n may b e 
c h a r g e d b y a d i s t r i c t c h a r g i n g f e e s f o r a l l c o u r s e s o f f e r e d 
i n t h e s u m m e r . 

In c o n c l u s i o n , i t s h o u l d b e r e m e m b e r e d t h a t i n t h e s u m m e r a 
s c h o o l d i s t r i c t f s o n l y e m p o w e r e d t o c h a r g e a f e e t o c o v e r 
i n s t r u c t i o n a l c o s t s . S e c t i o n 2 8 2 . 6 , a s a m e n d e d b y S e c t i o n 
1 , C h a p t e r 2 4 8 , A c t s o f t h e 6 1 s t G . A . T h e S t a t e h a s o b l i 
g a t e d i t s e l f t o p a y e a c h p u b l i c s c h o o l d i s t r i c t a n a m o u n t 
n o t t o e x c e e d t h i r t y d o l l a r s p e r p u p i l f o r e a c h s t u d e n t c o m 
p l e t i n g a n a p p r o v e d d r i v e r e d u c a t i o n c o u r s e . One o f t h e e s 
s e n t i a l e l e m e n t s o f t h e d r i v e r e d u c a t i o n s t a t u t e w a s l i s t e d 
a s f o l 1 o w s : 

" ( 3 ) [ t ] o r e i m b u r s e s c h o o l d i s t r i c t s i n t h e 
a m o u n t o f $ 3 0 p e r p u p i l w i t h s t a t e a i d . L o c a l 
p r o p e r t y t a x e s a r e now p a y i n g 1 0 0 p e r c e n t o f 
t h e c o s t o f d r i v e r e d u c a t i o n . U n d e r t h i s p r o 
p o s a l t h e s t a t e w o u l d s u p p o r t 6 0 - 7 5 p e r c e n t 
o f t h i s p r o g r a m w i t h f u n d s f r o m i n c r e a s e s i n 
d r i v e r ' s a n d c h a u f f e u r ' s l i c e n s e f e e s ; " 
H . F . 3 9 0 , A c t s o f t h e 6 1 s t G . A . 

T h e r e f o r e , s c h o o l d i s t r i c t s c h a r g i n g i n s t r u c t i o n a l f e e s f o r 
s u m m e r d r i v e r e d u c a t i o n w i l l o n l y b e e n t i t l e d t o c o l l e c t f r o m 
t h e s t u d e n t s t h e a m o u n t o f i n s t r u c t i o n a l c o s t w h i c h i s n o t 
p a i d f o r b y t h e S t a t e . In o t h e r w o r d s , i f , s t a t e a i d p a y s 
f o r 7 5 % o f t h e i n s t r u c t i o n a l c o s t s o f d r i v e r e d u c a t i o n i n a 
g i v e n d i s t r i c t , t h e s a i d d i s t r i c t may o n l y a s s e s s t o t h e s t u 
d e n t t h e r e m a i n i n g 2 5 % o f t h e i n s t r u c t i o n a l c o s t s . 

I I 

In r e p l y t o y o u r s e c o n d q u e s t i o n p l e a s e , b e a d v i s e d t h a t 
s c h o o l d i s t r i c t s a r e o n l y r e q u i r e d t o o p e r a t e s c h o o l s f o r 
t h i r t y - s i x w e e k s o f f i v e d a y s e a c h d u r i n g t h e y e a r . S e c t i o n 
2 7 9 • 1 0 . S c h o o l b o a r d s i n I o w a s a t i s f y t h e a b o v e r e q u i r e m e n t 
b y o p e r a t i n g s c h o o l s f o r t h e s a i d t h i r t y - s i x w e e k p e r i o d b e 
t w e e n t h e m o n t h s o f A u g u s t a n d t h e f o l l o w i n g J u n e . 

S c h o o l b o a r d s h a v e d i s c r e t i o n a r y a u t h o r i t y t o o p e r a t e t h e i r 
r e s p e c t i v e s c h o o l s f o r p e r i o d s i n e x c e s s o f t h e t h i r t y - s i x 
w e e k r e q u i r e m e n t . S e c t i o n s 2 7 9 - 1 0 , 2 7 9 . 1 1 . W h e n s c h o o l s 
a r e o p e r a t e d f o r p e r i o d s s u b s t a n t i a l l y i n e x c e s s o f t h e 
t h i r t y - s i x w e e k p e r i o d , t h e e x c e s s p e r i o d i n w h i c h s c h o o l s 
a r e i n o p e r a t i o n i s c o m m o n l y d e s i g n a t e d a s s u m m e r s c h o o l . 
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T h e r e a r e n o s t a t e r e q u i r e d c o u r s e s t h a t m u s t b e o f f e r e d 
a t s u m m e r s c h o o l . T h e s e l e c t i o n o f c o u r s e s t o b e o f f e r e d 
i n s u m m e r s c h o o l i s l e f t t o t h e d i s c r e t i o n o f t h e s c h o o l 
b o a r d . T h e r e f o r e , I am o f t h e o p i n i o n t h a t a s c h o o l d i s t r i c t 
m a y o f f e r d r i v e r e d u c a t i o n i n s u m m e r s c h o o l a n d c h a r g e f o r 
t h e s a m e , i f t h e . c h a r g e s a r e d e t e r m i n e d i n a m a n n e r c o n s i s 
t e n t w i t h my answeTr t o y o u r f i r s t q u e s t i o n . 

T h e s e c o n d q u e s t i o n p r e s e n t e d a s s u m e s t h a t a s c h o o l b o a r d 
h a s t h e a u t h o r i t y t o o f f e r r e q u i r e d d r i v e r e d u c a t i o n o n l y 
i n s u m m e r s c h o o l . T h i s o f f i c e c a n n o t a d o p t t h a t a s s u m p t i o n . 
T h e e n a c t m e n t o f C h a p t e r 2 7 4 , A c t s o f t h e 6 1 s t G e n e r a l A s 
s e m b l y w a s a l e g i s l a t i v e a t t e m p t t o i m p r o v e t h e p u b l i c s a f e t y 
o n o u r s t r e e t s a n d h i g h w a y s b y e d u c a t i n g o u r y o u t h f u l d r i v e r s . 
T h e e x p l a n a t i o n w h i c h a c c o m p a n i e d t h i s A c t w h e n i t w a s i n 
b i l l f o r m p r o v i d e d : 

" I o w a d r i v e r s , a g e s 1 6 - 2 4 , c o m p r i s e o n l y 19-7 
p e r c e n t o f t h e t o t a l d r i v e r s , y e t t h e y w e r e 
i n v o l v e d i n 3 2 p e r c e n t o f a l l f a t a l a c c i d e n t s 
i n 1 9 6 4 . T r a f f i c a u t h o r i t i e s f e e l t h i s p o o r 
r e c o r d i s d u e t o l a c k o f k n o w l e d g e , l a c k o f 
s o u n d a n d p r o p e r a t t i t u d e s , l a c k o f j u d g m e n t , 
a n d i n e x p e r i e n c e . 

" D r i v e r e d u c a t i o n i s r e c o g n i z e d t h r o u g h o u t 
t h e n a t i o n a s t h e b e s t a p p r o a c h f o r g i v i n g 
t h e s e y o u n g d r i v e r s t h e f u n d a m e n t a l s t h e y n e e d . 
F i n d i n g s f r o m o v e r 3 0 s t u d i e s i n d i c a t e t h a t 
t r a i n e d d r i v e r s h a d o n l y o n e - t h i r d o f o n e - h a l f 
a s m a n y t r a f f i c a c c i d e n t s a n d v i o l a t i o n s a s u n 
t r a i n e d d r i v e r s d u r i n g t h e c r i t i c a l t e e n a g e y e a r s . 

" T h e e s s e n t i a l e l e m e n t s o f t h i s b i l l a r e a s f o l 
l o w s : ( 1 ) T o r a i s e t h e a g e f o r d r i v i n g t o 
18 u n l e s s t h e p e r s o n h a s s u c c e s s f u l l y c o m p l e t e d 
a d r i v e r e d u c a t i o n c o u r s e i n w h i c h c a s e t h e 
m i n i m u m a g e i s 1 6 . T h e a g e l i m i t w o u l d b e 
r a i s e d o v e r a t w o - y e a r p e r i o d t o g i v e t h e s c h o o l s , 
t h e t e a c h e r s a n d t h e pup. l i s . a d e q u a t e . t i m e t o . 
w o r k i n t o . i . t ; (.2.)... T o m a k e d r i v e r e d u c a t i o n 
a v a i l a b l e t o a 11 y o u n g p e o p l e b e t w e e n 15 a n d 
2 I y e a r s o f ag"e] ( 3 ) l o r e i m b u r s e s c h o o l c T I s -
t r i c t s i n t h e a m o u n t o f $ 3 0 p e r p u p i l w i t h 
s t a t e a i d . L o c a l p r o p e r t y t a x e s a r e n o w p a y i n g 
1 0 0 p e r c e n t o f t h e c o s t o f d r i v e r e d u c a t i o n . 
U n d e r t h i s p r o p o s a l t h e s t a t e w o u l d s u p p o r t 
6 0 - 7 5 p e r c e n t o f t h i s p r o g r a m w i t h f u n d s f r o m 
i n c r e a s e s i n d r i v e r ' s a n d c h a u f f e u r ' s l i c e n s e 
f e e s ; ( 4 ) T h e a p p r o v e d c o u r s e w o u l d r e q u i r e 
a m i n i m u m o f 3 0 c l o c k h o u r s o f c l a s s r o o m i n 
s t r u c t i o n a n d 6 c l o c k h o u r s o f l a b o r a t o r y i n 
s t r u c t i o n i n c l u d i n g a t l e a s t 3 c l o c k h o u r s 
b e h i n d t h e w h e e l o f a c a r . " H . F . 3 9 0 , A c t s 
o f t h e 6 1 s t G . A . ( E m p h a s i s A d d e d ) 
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I n a s m u c h a s , a l l o f o u r y o u n g p e o p l e i n t h e s a i d p e r m i s s i v e 
a g e g r o u p w i l l a t s o m e t i m e b e r e g i s t e r e d i n a s c h o o l s i t u a t e d 
w i t h i n o n e o f o u r p u b l i c s c h o o l d i s t r i c t s , t h e L e g i s l a t u r e 
p l a c e d t h e r e s p o n s i b i l i t y o f p r o v i d i n g d r i v e r e d u c a t i o n o n 
t h e p u b l i c s c h o o l d i s t r i c t . 

D r i v e r E d u c a t i o n w a s m a d e a r e q u i r e d c o u r s e f o r e v e r y p u b l i c 
s c h o o l d i s t r i c t i n t h e f o l l o w i n g m a n n e r : " E v e r y p u b l i c 
s c h o o l d i s t r i c t i n I o w a s h a l l o f f e r o r m a k e a v a i l a b l e t o 
a l l s t u d e n t s r e s i d i n g i n t h e s c h o o l d i s t r i c t a n a p p r o v e d 
c o u r s e i n d r i v e r e d u c a t i o n . " S e c t i o n 5 , C h a p t e r 2 7 4 , A c t s 
o f t h e 6 1 s t G . A . T h e p o w e r o f a L e g i s l a t u r e t o r e q u i r e t h a t 
c e r t a i n c o u r s e s , be o f f e r e d , .or m a d e a v a . i l a b l e c a n n o t b e . q u e s -
t i . o n e d . . W a d d e l 1 v . B o a r d , o f D i r e c t o r s o f A u r e l i a C o n s o l i d a t e d 
I n d e p e n d e n t S c h o o l D i s t r i c t , 1 9 0 I o w a 4 0 0 , 175 N .W. 6 5 ( 1 9 1 9 ) -

In v i e w o f t h e a b o v e i t a p p e a r s t o t h i s o f f i c e t h a t d r i v e r 
e d u c a t i o n s h o u l d b e o f f e r e d b y s c h o o l d i s t r i c t s i n t h e s a m e 
m a n n e r a s t h e c o u r s e s r e q u i r e d b y C h a p t e r 2 8 0 a r e o f f e r e d . 
I t w o u l d b e a b s u r d t o t h i n k t h a t a p u b l i c s c h o o l d i s t r i c t 
c o u l d c o m p l y w i t h t h e s t a t e r e q u i r e m e n t , t h a t c o u r s e s i n t h e 
c o n s t i t u t i o n o f t h e U n i t e d S t a t e s s h a l l b e o f f e r e d , b y o f 
f e r i n g t h e s a m e o n l y d u r i n g s u m m e r s c h o o l . In t h e s a m e v e i n , 
S e c t i o n 2 ( 6 ) ( a ) , C h a p t e r 2 2 6 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m 
b l y , p r o v i d e s : 

" A h i g h s c h o o l , g r a d e s n i n e ( 9 ) t h r o u g h t w e l v e 
( 1 2 ) , s h a l l t e a c h a n n u a l l y t h e f o l l o w i n g a s 
a m i n i m u m p r o g r a m : 

" a . F o u r ( 4 ) u n i t s o f s c i e n c e i n c l u d i n g p h y s i c s 
a n d c h e m i s t r y . " 

S c h o o l d i s t r i c t s c a n n o t s a t i s f y t h e a b o v e r e q u i r e m e n t b y 
o f f e r i n g t h e u n i t s o f p h y s i c s a n d c h e m i s t r y s o l e l y i n s u m m e r 
s c h o o l . H e r e , a s i n t h e c a s e o f d r i v e r e d u c a t i o n t h e L e g i s 
l a t u r e i n t e n d e d t h a t t h e r e q u i r e d c o u r s e s b e o f f e r e d d u r i n g 
t h e r e g u l a r s c h o o l y e a r . 

C h a p t e r 2 7 4 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , i n a s f a r 
a s i t r e l a t e s t o a r e q u i r e d c o u r s e o f i n s t r u c t i o n i s i n 
p a r i m a t e r i a w i t h t h e E d u c a t i o n a l S t a n d a r d s A c t , S e c t i o n 
2 ( 6 ) , C h a p t e r 2 2 6 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y . T h e 
S u p r e m e C o u r t o f I o w a h a s s t a t e d : 

" I t i s a w e l l - k n o w n a n d e s t a b l i s h e d r u l e i n t h i s 
j u r i s d i c t i o n t h a t s t a t u t e s i n p a r i m a t e r i a s h a l l 
b e c o n s t r u e d t o g e t h e r , a n d t h i s a p p l i e s w i t h 
p a r t i c u l a r f o r c e t o s t a t u t e s p a s s e d a t t h e s a m e 
l e g i s l a t i v e s e s s i o n . ( C i t a t i o n s o m i t t e d ) T h u s 
w h e r e a s h e r e we f i n d t w o A c t s a d o p t e d a t t h e 
s a m e s e s s i o n o f t h e l e g i s l a t u r e r e l a t i n g t o t h e 
s a m e s u b j e c t m a t t e r [ r e q u i r e d c o u r s e s ] , t h e 



M r . W. T . E d g r e n - 6 -

s t a t u t e s s h o u l d b e c o n s t r u e d , . t o g e t h e r . . . . . . i t . i s 
p r e s u m e d t h a t s u c h A c t s , a r e , i m b e d d e d , w i t h t h e 
s a m e , s p i r i t a n d a c t u a t e d , w. i t h . t h e , s a m e p o l i c y , 
a n d t h e y . a r e t o b e . c o n s t r.u.e.d. t o q . e . t h e r... as.... i f .; 
p a r . t o f . t h e , . same. A c t - " Man i 1 l a C o m m u n i t y 
S c h o o l D i s t r i c t o f C r a w f o r d a n d S h e l b y C o u n - r 
t i e s v . H a H v e r s o n , e t a l . , 2 51 I o w a 4 9 6 , 5 0 3 , 
T u T ~ N . W . 2 d 7 0 5 , 7 0 9 T T 9 " 6 0 ) . ( E m p h a s i s A d d e d ) 

T h e a b o v e i n d i c a t e s t h a t s a m e c o n s t r u c t i o n r e l a t i v e t o t h e 
t i m e w h e n r e q u i r e d c o u r s e s a r e t o b e o f f e r e d u n d e r S e c t i o n 
2 ( 6 ) o f t h e E d u c a t i o n a l S t a n d a r d s A c t i s a l s o a p p l i c a b l e t o 
t h e r e q u i r e d c o u r s e u n d e r t h e D r i v e r E d u c a t i o n A c t . 

F o r t h e r e a s o n s s t a t e d a b o v e , i t i s t h e o p i n i o n o f t h i s 
o f f i c e t h a t s c h o o l d i s t r i c t s m u s t o f f e r o r m a k e d r i v e r e d u 
c a t i o n a v a i l a b l e f o r a t l e a s t o n e s e m e s t e r d u r i n g t h e t h i r t y -
s i x w e e k r e g u l a r s c h o o l t e r m . 

T h e a n s w e r t o y o u r t h i r d q u e s t i o n w i l l d e p e n d o n t h e p r o p e r 
c o n s t r u c t i o n t o a t t r i b u t e t o t h e w o r d " m a y " a s i t i s u s e d 
i n t h e p h r a s e " [ t ] h e B o a r d o f E d u c a t i o n m a y , i n a h a r d s h i p 
c a s e , e x e m p t a s t u d e n t f r o m p a y m e n t o f t h e a b o v e [ s u m m e r 
s c h o o l ] f e e s . " 

T h e w o r d " m a y " i n a s t a t u t e i s g e n e r a l l y p e r m i s s i v e a n d i t s 
u s e i s i l l u s t r a t i v e o f t h e L e g i s l a t u r e ' s , i n t e n t , t o . c o n f e r 
d i s c r e t i o n . W o I f v . L u t h e r a n M u t u a l L i f e I n s u r a n c e C o m p a n y , 
2 3 6 I o w a 3 3 4 , _ T F ~ N . W . 2 d 8 0 5 ( 1 9 4 5 ) . On t h e s u b j e c t o f d i s -
c r e t i o n t h e S u p r e m e C o u r t o f t h e U n i t e d S t a t e s h a s s t a t e d : 

" * * * i f t h e w o r d ' d i s c r e t i o n ' m e a n s a n y t h i n g 
* * * , i t m e a n s t h a t t h e r e c i p i e n t m u s t e x e r 
c i s e h i s a u t h o r i t y a c c o r d i n g . . . t o . . h i s . . own . . . unde r 
s t a n d i n g a n d c o n s . c i e n . e e . . " . Un i t e d S t a t e s e x 
r e l A c c a r d i v . S h a u g h n e s s y , 3 4 7 U . S . 2 6 0 , 2 6 6 , 
7 4 S . C t . 4 9 9 , 5 0 3 . ( 1 9 5 4 ) 

T h e I o w a S u p r e m e C o u r t h a s a d o p t e d t h e f o l l o w i n g d e f i n i t i o n 
o f " d i s c r e t i o n " : 

" ' D i s c r e t i o n m a y b e d e f i n e d , w h e n a p p l i e d t o 
p u b l i c f u n c t i o n a r i e s , a s t h e p o w e r o r r i g h t 
c o n f e r r e d u p o n t h e m b y l a w o f a c t i n g o f f i c i a l l y 
u n d e r c e r t a i n c i r c u m s t a n c e s , a c c o r d i n g t o t h e 
d i c t a t e s , of... t h e i r own. j u d.gmen.t. a n d . c o n s . c i .e.n c e . , — 
a n d n o t c o n t r o l l e d b y t h e j u d g m e n t o r c o n s c i e n c e 
o f o t h e r s . . ' . " F i r s t N a t i o n a l B a n k o f R e m s e n v . 
J . M . H a y e s , 1 8 6 I o w a 8 9 2 , 9 0 2 ; 171 N .W. 7 1 5 , 
7 1 8 ( 1 9 1 9 ) • ( E m p h a s i s A d d e d ) 

http://cons.cien.ee
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F r o m t h e a b o v e , i t w o u l d a p p e a r t h a t t h e w o r d " m a y " w a s u s e d 
i n t h e p e r m i s s i v e s e n s e . T h e r e f o r e , i t i s my o p i n i o n t h a t 
B o a r d s o f E d u c a t i o n a r e n o t r e q u i r e d t o w a i v e t h e p a y m e n t o f 
s u m m e r s c h o o l t u i t i o n f e e i n h a r d s h i p c a s e s . 

A t t h i s j u n c t u r e i t s h o u l d b e p o i n t e d o u t t h a t t h e f e e w a i v e r 
p r o v i s i o n o f C h a p t e r 2 4 8 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , 
c o u l d p o s s i b l y r e q u i r e S c h o o l B o a r d s t o - m a k e t h r e e d e t e r m i n 
a t i o n s . F i r s t , t h e b o a r d i n t h e e x e r c i s e o f i t s d i s c r e t i o n 
m u s t d e c i d e w h e t h e r o r n o t i t w i l l w a i v e f e e s i n a n y " h a r d 
s h i p c a s e " . I f t h e b o a r d d e c i d e s t o w a i v e f e e s , i t m u s t 
s e c o n d l y d e t e r m i n e t h e s t u d e n t s t h a t q u a l i f y a s " h a r d s h i p 
c a s e [ s j . " T h i r d l y , t h e b o a r d i n t h e e x e r c i s e o f i t s d i s c r e 
t i o n , may e x e m p t s o m e s t u d e n t s , w h o a r e i n t h e " h a r d s h i p " 
g r o u p . When m a k i n g t h e l a t t e r d e t e r m i n a t i o n , t h e E q u a l 
P r o t e c t i o n C l a u s e r e q u i r e s t h a t t h e b o a r d s h a v e a r a t i o n a l 
b a s i s f o r w a i v i n g t h e f e e s o f s o m e " h a r d s h i p " s t u d e n t s a n d 
n o t w a i v i n g t h e m f o r o t h e r s . 

In o u r r e p l y t o y o u r s e c o n d q u e s t i o n we a d v i s e d y o u t h a t 
D r i v e r E d u c a t i o n i s a r e q u i r e d s c h o o l c o u r s e . In a d d i t i o n , 
S e c t i o n 2 8 2 . 6 , a s a m e n d e d , p r o v i d e s i n p a r t : 

" E v e r y s c h o o l s h a l l b e f r e e o f t u i t i o n t o 
a l l a c t u a l r e s i d e n t s b e t w e e n t h e a g e s o f 
f i v e a n d t w e n t y - o n e y e a r s . . . . " ( E m 
p h a s i s A d d e d ) 

I n v i e w o f t h e a b o v e i t i s my o p i n i o n t h a t a f e e c a n n o t b e 
c h a r g e d f o r d r i v e r e d u c a t i o n w h e n i t i s o f f e r e d d u r i n g t h e 
t h i r t y - s i x w e e k r e g u l a r s c h o o l y e a r . 

Y o u r f i f t h q u e s t i o n i s a n s w e r e d i n t h e l a s t t w o p a r a g r a p h s 
o f my r e p l y t o y o u r f i r s t q u e s t i o n . 

R e s p e c t f u l l y s u b m i t t e d , 

IV 

V 

A s s i s t a n t A t t o r n e y G e n e r a l 

ms 



E L E C T I O N S : B r a n c h a n d M o b i l e V o t e r R e g i s t r a t i o n . § § 48 - . 6 , 4 8 . 1 6 , 
4 8 . 1 9 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d ; S e c t i o n 1, C h a p t e r 9 3 , A c t s 
o f t h e 6 1 s t G . A . T h e c o m m i s s i o n e r s o f r e g i s t r a t i o n m u s t a p p o i n t 
b r a n c h a n d m o b i l e d e p u t y r e g i s t r a r s f r o m t h e l i s t s f u r n i s h e d t o t h e m 
b y t h e c o u n t y c h a i r m e n ; t h e c o m m i s s i o n e r s m a y e x e r c i s e t h e i r d i s c r e t i o n 
i n d e t e r m i n i n g w h i c h o f t h e p a r t i e s o n t h e l i s t s t h e y w i s h t o a p p o i n t . 
B r a n c h a n d m o b i l e d e p u t y r e g i s t r a r s n e e d n o t b e n o t a r y p u b l i c s a n d 
n e e d n o t n o t a r i z e e a c h n e w v o t e r ' s r e g i s t r a t i o n a s i t i s s e c u r e d . 
B r a n c h d e p u t y r e g i s t r a r s a r e t o b e c o m p e n s a t e d a s p r o v i d e d b y S e c t i o n 
4 8 . 1 8 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d . 

S t a t e o f i o w a 
May 1 1 , 1 9 6 6 DEPARTMENT OF J U S T I C E 

Des M o i n e s 

M r . B. M i c h a e l Dunn 
C e r r o G o r d o C o u n t y A t t o r n e y 
C e r r o G o r d o C o u n t y C o u r t H o u s e 
M a s o n C i t y , I o w a 

D e a r M r . D u n n : 

T h e A t t o r n e y G e n e r a l h a s r e f e r r e d t o me y o u r r e c e n t r e q u e s t f o r a n 
o p i n i o n o n t h e f o l l o w i n g q u e s t i o n s r e l a t i n g t o b r a n c h a n d m o b i l e 
v o t e r r e g i s t r a t i o n : 

1 

C a n a c o m m i s s i o n e r o f r e g i s t r a t i o n r e q u i r e t h a t b r a n c h 
a n d m o b i l e d e p u t y r e g i s t r a r s m e e t a n u m b e r o f s p e c i f i c 
r e q u i r e m e n t s . F o r e x a m p l e , c a n h e r e q u i r e t h a t t h e s e 
d e p u t y r e g i s t r a r s : 

a . h a v e p r e v i o u s e x p e r i e n c e i n b u s i n e s s 
m a n a g e m e n t o r o f f i c e p r o c e d u r e s 

b . h a v e l e g i b l e h a n d w r i t i n g 
c . h a v e a h i g h s c h o o l e d u c a t i o n 
d . h a v e a g o o d p e r s o n a l i t y f o r p u b l i c r e l a t i o n s 
e . a t t e n d a m a n d a t o r y s c h o o l o f i n s t r u c t i o n f o r 

r e g i s t r a r s ? 

I t w i l l b e h e l p f u l t o s e t o u t i n p a r t t h e s t a t u t o r y p r o v i s i o n s w i t h 
w h i c h we a r e c o n c e r n e d b e f o r e d i s c u s s i n g y o u r i n q u i r y m o r e s p e c i f i c a l l y . 
S e c t i o n 1, C h a p t e r 9 3 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , r e l a t i n g t o 
b r a n c h r e g i s t r a t i o n s t a t e s i n p a r t : 

" T h e c o m m i s s i o n e r o f r e g i s t r a t i o n s h a l l a p p o i n t t w o 
( 2 ) p e r s o n s t o a c t a s d e p u t y r e g i s t r a r s i n e a c h b r a n c h 
r e g i s t r a t i o n p l a c e . S u c h a p p o i n t m e n t s s h a l l b e m a d e 
f r o m l i s t s s u p p l i e d f o r t h a t p u r p o s e b y t h e o f f i c i a l 
c o u n t y c h a i r m e n o f t h e t w o ( 2 ) p o l i t i c a l p a r t i e s p o l l i n g 
t h e h i g h e s t v o t e i n t h e j u r i s d i c t i o n a t t h e l a s t p r e 
c e d i n g g e n e r a l e l e c t i o n . . . . " ( E m p h a s i s a d d e d ) 
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A n d S e c t i o n 1 ( 2 ) , C h a p t e r 9 3 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , r e 
l a t i n g t o m o b i l e d e p u t y r e g i s t r a r s s t a t e s i n p a r t : 

" T h e c o m m i s s i o n e r o f r e g i s t r a t i o n s h a l l a p p o i n t a t 
l e a s t s i x ( 6 ) p e r s o n s f r o m e a c h t e n t h o u s a n d ( 1 0 , 0 0 0 ) 
i n h a b i t a n t s , o r m a j o r f r a c t i o n t h e r e o f , w i t h i n h i s 
j u r i s d i c t i o n a s m o b i l e d e p u t y r e g i s t r a r s . A n e q u a l 
n u m b e r o f t h e s e a p p o i n t e e s s h a l l b e a p p o i n t e d f r o m 
l i s t s s u p p l i e d f o r t h a t p u r p o s e f r o m t h e c o u n t y c h a i r 
m e n o f t h e t w o ( 2 ) p o l i t i c a l p a r t i e s p o l l i n g t h e h i g h 
e s t v o t e i n t h e j u r i s d i c t i o n i n t h e l a s t p r e c e d i n g 
g e n e r a l e l e c t i p n . . . . " ( E m p h a s i s a d d e d ) 

C o m p l i a n c e m u s t b e h a d w i t h t h e a b o v e s t a t u t o r y s e c t i o n s g o v e r n i n g 
t h e a p p o i n t m e n t o f b r a n c h a n d m o b i l e d e p u t y r e g i s t r a r s . T h o s e s e c t i o n s 
b o t h r e q u i r e t h a t t h e c o m m i s s i o n e r ' s a p p o i n t e e s b e a p p o i n t e d f r o m 
l i s t s s u p p l i e d b y t h e c o u n t y c h a i r m e n . B e c a u s e t h e u l t i m a t e o b j e c t 
i n c o n s t r u i n g a s t a t u t e i s t o d e t e r m i n e t h e s t a t u t e ' s r e a l p u r p o s e 
a n d m e a n i n g , B u i l d e r s L a n d C o . v . M a r t e n s . 2 5 5 I o w a 2 3 1 , 1 2 2 N . W . 2 d 
1 8 9 ( 1 9 6 3 ) , i t i s c l e a r t h a t t h e l i s t s s u p p 1 i e d t o t h e c o m m i s s i o n e r s 
b y t h e c o u n t y c h a i r m e n m u s t c o n t a i n t h e n a m e s o n l y o f p e r s o n s w h o a r e 
r e a s o n a b l y q u a l i f i e d t o c a r r y o u t t h e f u n c t i o n s r e q u i r e d o f t h e m . 
I f t h i s w e r e n o t t h e c a s e t h e c o m m i s s i o n e r s w o u l d p o s s i b l y n o t b e a b l e 
t o m e e t t h e i r o w n s t a t u t o r y d u t y o f s e l e c t i n g p e r s o n s w h o a r e q u a l i f i e d 
t o carry o u t t h e f u n c t i o n s r e q u i r e d . o f t h e m . S i n c e , s o f a r a s t h e 
c o m m i s s i o n e r s a r e c o n c e r n e d , t h e s t a t u t e o n l y s e t s o u t t h e r e q u i r e m e n t 
t h a t t h e y s h a l l a p p o i n t f r o m t h e l i s t s s u p p l i e d f o r t h a t p u r p o s e b y 
t h e c o u n t y c h a i r m e n , t h e c o m m i s s i o n e r s m a y e x e r c i s e t h e i r d i s c r e t i o n 
i n d e t e r m i n i n g w h i c h o f t h e p a r t i e s o n t h e l i s t s t h e y w i s h t o a p p o i n t 
a n d m a y a p p o i n t w h i c h e v e r o f t h o s e p a r t i e s t h e y f e e l t o b e b e s t s u i t e d 
f o r t h e p o s i t i o n . H o w e v e r , t h e c o m m i s s i o n e r s m a y n o t c a r r y o u t t h e 
f u n c t i o n a l l o t t e d b y s t a t u t e t o t h e c o u n t y c h a i r m e n o f d e t e r m i n i n g 
w h i c h p a r t i e s a r e q u a l i f i e d f o r p l a c e m e n t o n t h e l i s t o f p e r s o n s s u b 
m i t t e d t o t h e c o m m i s s i o n e r b y t h e c o u n t y c h a i r m e n . T h a t i s a d e t e r m i 
n a t i o n w h i c h i s t h e r e s p o n s i b i l i t y o f t h e c o u n t y c h a i r m a n . 

I s i t p e r m i s s i b l e t o r e q u i r e t h a t a b r a n c h o r m o b i l e 
d e p u t y r e g i s t r a r b e a n o t a r y p u b l i c ? 

I b e l i e v e t h e a n s w e r t o t h e q u e s t i o n j u s t d i s c u s s e d a d e q u a t e l y d i s 
c u s s e s t h e r i g h t o f a c o m m i s s i o n e r t o r e q u i r e t h i s . A s w a s s e e n , a 
c o m m i s s i o n e r m a y e x e r c i s e h i s o w n d i s c r e t i o n i n s e l e c t i n g p e r s o n s 
f r o m t h e l i s t s u b m i t t e d t o h i m . 
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S o f a r a s a g e n e r a l s t a t u t o r y r e q u i r e m e n t t h a t b r a n c h a n d m o b i l e 
d e p u t y r e g i s t r a r s m u s t b e n o t a r y p u b l i c s i s c o n c e r n e d , t h e r e i s n o 
s p e c i f i c s e c t i o n o f C h a p t e r 4 8 , . 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , w h i c h 
r e q u i r e s t h a t r e g i s t r a t i o n s m u s t b e n o t a r i z e d a s t h e y a r e s e c u r e d . 
S e c t i o n 4 8 . 6 i s t h e o n l y s e c t i o n o f C h a p t e r 4 8 w h i c h s t a t e s t h e r e 
q u i r e m e n t s o f t h a t p a r t o f t h e r e g i s t r a t i o n p r o c e s s i n w h i c h t h e 
r e g i s t r a n t p a r t i c i p a t e s ; n o n o t a r i z a t i o n i s r e q u i r e d b y t h a t s e c t i o n . 
B e c a u s e o f t h i s f a c t , a n d b e c a u s e t h e p r o v i s i o n s o f S e c t i o n 48 .16 
c o n c e r n i n g f r a u d u l e n t r e g i s t r a t i o n a p p e a r t o m a k e a n o a t h b y t h e 
r e g i s t r a n t s u p e r f l u o u s , b r a n c h a n d m o b i l e d e p u t y r e g i s t r a r s a c t i n g 
u n d e r t h e a u t h o r i t y o f S e c t i o n 1, C h a p t e r 9 3 , A c t s o f t h e 6 1 s t 
G e n e r a l A s s e m b l y , n e e d n o t b e n o t a r y p u b l i c s a n d n e e d n o t n o t a r i z e 

t e a c h n e w v o t e r ' s r e g i s t r a t i o n a s i t i s s e c u r e d . 

I l l 
c 

Who w i l l p a y t h e c o m p e n s a t i o n o f t h e d e p u t y r e g i s t r a r s 
a t t h e b r a n c h r e g i s t r a t i o n p l a c e s ? 

A s y o u k n o w S e c t i o n 1 C h a p t e r 9 3 , A c t s o f t h e 6 T s t G e n e r a l A s s e m b l y , 
a m e n d e d C h a p t e r 4 8 , 1 9 6 2 C o d e o f I o w a b y a d d i n g t w o n e w s e c t i o n s t o 
t h a t l a t t e r c h a p t e r . C h a p t e r 4 8 d e a l s w i t h p e r m a n e n t r e g i s t r a t i o n 
a n d t h e t w o n e w s e c t i o n s ' s e t o u t p r o v i s i o n s a u t h o r i z i n g b r a n c h 
r e g i s t r a t i o n p l a c e s a n d m o b i l e d e p u t y r e g i s t r a r s r e s p e c t i v e l y . 

S e c t i o n 1 ( 2 ) , C h a p t e r 9 3 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , p r o v i d e s 
t h a t " M o b i l e d e p u t y r e g i s t r a r s s h a l l s e r v e w i t h o u t p a y f r o m t h e 
m u n i c i p a l i t y " , b u t n o w h e r e i n S e c t i o n 1, C h a p t e r 9 3 , A c t s o f t h e 
6 1 s t G e n e r a l A s s e m b l y , i s a n y m e n t i o n m a d e o f t h e s o u r c e o f c o m p e n 
s a t i o n f o r t h e b r a n c h d e p u t y r e g i s t r a r s . 

S e c t i o n 4 8 . 1 8 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , s e t s o u t t h e g e n e r a l 
p r o v i s i o n s c o n c e r n i n g t h e s h a r i n g o f t h e e x p e n s e o f m a i n t a i n i n g 
t h e p e r m a n e n t r e g i s t r a t i o n s y s t e m . T h e p r o v i s i o n s o f S e c t i o n 1 ( 2 ) , 
C h a p t e r 9 3 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , c o n c e r n i n g t h e p a y 
o f m o b i l e d e p u t y r e g i s t r a r s s e t s o u t a n e x c e p t i o n t o t h o s e g e n e r a l 
p r o v i s i o n s . I t h a s b e e n h e l d b y t h e I o w a c o u r t s o n a n u m b e r o f 
o c c a s i o n s t h a t s t a t u t o r y e x c e p t i o n s m u s t b e s t r i c t l y c o n s t r u e d a n d 
t h a t a l l d o u b t s s h o u l d b e r e s o l v e d i n f a v o r o f t h e g e n e r a l p r o v i s i o n 
r a t h e r t h a n t h e e x c e p t i o n s o a s n o t t o e n c r o a c h u n d u l y u p o n t h e 
g e n e r a l s t a t u t o r y p r o v i s i o n t o w h i c h i t ' i s a n e x c e p t i o n . H e i 1 i g e r v . 
C i t y o f S h e l d o n . 2 3 6 I o w a 1 4 7 , 18 N . W . 2 d 1 8 2 ( 1 9 4 5 ) ; W o o d B r o s . 
T h r e s h e r C o . v . E l c h e r , 231 I o w a 5 5 0 , 1 N . W . 2 d 6 5 5 ( 1 9 4 2 ) . B e c a u s e 
t h e r e i s n o s t a t u t o r y p r o v i s i o n i n d i c a t i n g t h a t b r a n c h d e p u t y r e g i s 
t r a r s s h o u l d b e c o m p e n s a t e d i n a n y m a n n e r o t h e r t h a n t h e u s u a l o n e , 
a n d b e c a u s e i t i s a r u l e o f s t a t u t o r y c o n s t r u c t i o n t h a t a n y d o u b t s 
s h o u l d b e r e s o l v e d i n f a v o r o f a g e n e r a l s t a t u t o r y p r o v i s i o n c o v e r i n g 
t h e p a r t i c u l a r s u b j e c t m a t t e r i n v o l v e d , i t a p p e a r s t h a t b r a n c h d e p u t y 
r e g i s t r a r s a r e t o b e c o m p e n s a t e d a s p r o v i d e d b y S e c t i o n 4 8 . 1 8 , 1 9 6 2 
C o d e o f I o w a , a s a m e n d e d . 
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In c o n c l u s i o n , t h e c o m m i s s i o n e r s o f r e g i s t r a t i o n m u s t a p p o i n t b r a n c h 
a n d m o b i l e d e p u t y r e g i s t r a r s f r o m t h e l i s t s f u r n i s h e d t o t h e m b y 
t h e c o u n t y c h a i r m e n ; t h e c o m m i s s i o n e r s m a y e x e r c i s e t h e i r d i s c r e t i o n 
i n d e t e r m i n i n g w h i c h o f t h e p a r t i e s o n t h e l i s t s t h e y w i s h t o a p p o i n t . 
B r a n c h a n d m o b i l e d e p u t y r e g i s t r a r s n e e d n o t b e n o t a r y p u b l i c s a n d 
n e e d n o t n o t a r i z e e a c h new v o t e r ' s r e g i s t r a t i o n a s i t i s s e c u r e d . 
B r a n c h d e p u t y r e g i s t r a r s a r e t o b e c o m p e n s a t e d a s p r o v i d e d b y S e c t i o n 
4 8 . 1 8 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d . 

V e r y . t r u l y v o u r s , 

WADE C L A R K E , JR/. 
A s s i s t a n t A t t o / n e y G e n e r a l 

V 



LIQUOR, BEER AND C IGARETTES : S e c t i o n 1 2 3 - 2 7 ( 7 ) ( ^ ) , 1962 C o d e ^ o f 
Iowa, as amended. L i q u o r c o n t r o l l i c e n s e s in e f f e c t a t t h e t i m e 
a c o u n t y v o t e s t o p r o h i b i t t he s a l e o f l i q u o r by t h e d r i n k , u n d e r 
t h e p r o v i s i o n s o f S e c t i o n 1 2 3 . 2 7 ( 7 ) ( e ) , 1962 Code o f Iowa, as 
amended, may be renewed a n n u a l l y f o r a t h r e e y e a r p e r i o d f r o m t h e 
d a t e o f such e l e c t i o n , w i t h a l l s u c h l i q u o r c o n t r o l l i c e n s e s b e i n g 
s u b j e c t t o r e v o c a t i o n a t t he e x p i r a t i o n o f t h e t h r e e y e a r p e r i o d ^ 
f r o m t h e d a t e o f t h e e l e c t i o n . 

May 10, 1966 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

c 
Mr. Norman R. H a y s , J r . 
M a r i o n C o u n t y A t t o r n e y 
K n o x v i l i e , Iowa 

Dear Mr . H a y s : ' 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r r e c e n t l e t t e r r e q u e s t i n g t h e 
o p i n i o n o f t h i s o f f i c e on s u b s t a n t i a l l y t h e f o l l o w i n g : 

T h i s c o u n t y , u n d e r t h e p r o v i s i o n s o f S e c t i o n 1 2 3 . 2 7 ( 7 ) ( e ) , 
1962 Code o f Iowa, as amended , has v o t e d t o p r o h i b i t t h e 
s a l e o f a l c o h o l i c b e v e r a g e s . The t h r e e y e a r p e r i o d d u r i n g 
w h i c h l i q u o r c o n t r o l l i c e n s e s i n e f f e c t a t t h e . t ime o f t h e 
e l e c t i o n may r e m a i n i n e f f e c t w i l l e x p i r e i n F e b r u a r y , 
1967. 

U n d e r t h e a b o v e c i r c u m s t a n c e s : 

1) i n an i n s t a n c e w h e r e a l i q u o r c o n t r o l l i c e n s e e x p i r e s 
i n November , 1966, w i l l t h e l i c e n s e e be a l l o w e d t o renew 
h i s 1 i c e n s e ? 

2) If r e s p o n s e t o t h e a b o v e q u e s t i o n i s a f f i r m a t i v e , w i l l 
t h e l i c e n s e be r e n e w a b l e f o r a f u l l o n e y e a r , o r f o r one 
y e a r s u b j e c t t o r e v o c a t i o n i n F e b r u a r y , 1967? 

3) May a s p e c i a l l i c e n s e be o b t a i n e d f o r t h e p e r i o d f r o m 
November , 1966, t o F e b r u a r y , 1 9 6 7 ? 

S e c t i o n 1 2 3 . 2 7 (7) ( e ) , 19 6 2 Code o f Iowa, a s amended , i n p e r t i n e n t 
p a r t , p r o v i d e s : 

" I f a m a j o r i t y o f t h e b a l l o t s c a s t a r e ' Y E S 1 , 
t h e b o a r d s h a l l n o t i s s u e any new l i c e n s e s . 
H o w e v e r , i f a t t h e t i m e o f s u c h e l e c t i o n t h e r e 
a r e l i q u o r c o n t r o l l i c e n s e s in e f f e c t in t h e 
c o u n t y , t h e y s h a l l n o t be r e v o k e d e x c e p t f o r 
c a u s e f o r a p e r i o d o f t h r e e y e a r s . No new 
e l e c t i o n s h a l l be h e l d f o r a p e r i o d o f f o u r 
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y e a r s . . . . E x c e p t f o r f i l i n g o f t h e p e t i t i o n 
a n d t h e c o n d u c t o f e l e c t i o n s , w h e n e v e r t h e 
w o r d ' b o a r d 1 a p p e a r s i n t h i s p a r a g r a p h i t 
s h a l l i n c l u d e t h e c o u n t y b o a r d o f s u p e r v i s o r s 
a n d c i t y a n d t o w n c o u n c i l s . " ( e m p h a s i s o u r s ) 

T h e G e n e r a l A s s e m b l y , b y s p e c i f i c a l l y p r o v i d i n g t h a t t h o s e l i q u o r 
c o n t r o l 1 i c e n s e s w h i c h w e r e i n e f f e c t i n t h e c o u n t y a t t h e t i m e o f 
a n e l e c t i o n u n d e r S e c t i o n 1 2 3 . 2 7 ( 7 ) ( e ) , s h a l l n o t b e r e v o k e d [ e x c e p t 
f o r c a u s e ] f o r a p e r i o d o f t h r e e y e a r s , a n d b y f u r t h e r p r o v i d i n g 
t h a t a n e w e l e c t i o n t o d e c i d e t h e q u e s t i o n o f w h e t h e r t h e c o u n t y 
s h a l l a l l o w t h e r e t a i l s a l e o f a l c o h o l i c b e v e r a g e s b y t h e d r i n k 
s h a l l n o t b e h e l d f o r a p e r i o d o f f o u r y e a r s s u b s e q u e n t t o a n 
e l e c t i o n i n w h i c h § h e m a j o r i t y o f v o t e r s h a v e d e t e r m i n e d t h a t 
a l c o h o l i c b e v e r a g e f s h a l l n o t b e s o l d b y t h e d r i n k i n t h e i r c o u n t y , 
h a v e c l e a r l y m a n i f e s t e d t h a t o n c e a c o u n t y h a s v o t e d t o p r o h i b i t 
t h e s a l e o f l i q u o r b y t h e d r i n k , t h e r e s h a l l b e a o n e y e a r p e r i o d 
d u r i n g w h i c h n o l i c e n s e s t o s e l l l i q u o r b y t h e d r i n k s h a l l b e i n 
e f f e c t i n t h a t c o u n t y . We m u s t a d h e r e t o t h i s m a n i f e s t e d i n t e n 
t i o n o f t h e I o w a G e n e r a l A s s e m b l y . 

We h a v e p r e v i o u s l y e x a m i n e d t h e l a n g u a g e a s f o u n d i n S e c t i o n 
1 2 3 . 2 7 ( 7 ) ( e ) , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d i n 1 9 6 4 O . A . G . 2 7 0 
a n d t h e r e i n c o n c l u d e d t h a t : 

" . . . t h e b o a r d i s p r o h i b i t e d f r o m i s s u i n g n e w 
l i c e n s e s , h o w e v e r , l i q u o r c o n t r o l l i c e n s e s i n 
e f f e c t c a n n o t b e r e v o k e d e x c e p t f o r c a u s e f o r 
a p e r i o d o f t h r e e ( 3 ) y e a r s . T h u s , a b o a r d o f 
s u p e r v i s o r s o r a c i t y o r t o w n c o u n c i l i s e x 
p r e s s l y p r o h i b i t e d f r o m i s s u i n g n e w a d d i t i o n a l 
p e r m i t s u n t i l »at l e a s t f o u r ( 4 ) y e a r s l a t e r 
w h e n a n o t h e r e l e c t i o n m i g h t b e h e l d a n d a c o n 
t r a r y r e s u l t o b t a i n e d . " 

T h e a b o v e q u o t e d l a n g u a g e c l e a r l y p r o h i b i t s a c o u n t y b o a r d o f s u p e r 
v i s o r s o r a c i t y o r t o w n c o u n c i l f r o m i s s u i n g a s p e c i a l l i c e n s e t o 
a l i c e n s e e u n t i l a p e r i o d o f f o u r y e a r s f r o m t h e d a t e y o u r c o u n t y 
h a s v o t e d t o p r o h i b i t t h e s a l e o f a l c o h o l i c b e v e r a g e s b y t h e d r i n k 
h a s e l a p s e d , t h u s p r e c l u d i n g t h e i s s u a n c e o f a s p e c i a l l i c e n s e t o 
a p e r s o n w h o h e l d a d i f f e r e n t c l a s s l i q u o r c o n t r o l l i c e n s e a t t h e 
t i m e o f t h e e l e c t i o n . 

R e s p o n s e t o y o u r q u e s t i o n s m u s t b e p r e d i c a t e d o n t h e b a s i s t h a t 
t h o s e l i c e n s e e s w h i c h h a d v a l i d l i q u o r c o n t r o l l i c e n s e s f o r t h e 
r e t a i l s a l e o f a l c o h o l i c b e v e r a g e s b y t h e d r i n k a t t h e t i m e o f 
t h e e l e c t i o n , a t w h i c h e l e c t i o n t h e v o t e r s o f a c o u n t y d e t e r m i n e d 
t o p r o h i b i t t h e s a l e o f l i q u o r b y t h e d r i n k , - s h a l l b e a l l o w e d t o 
k e e p s u c h l i c e n s e s i n e f f e c t f o r a p e r i o d o f t h r e e y e a r s , u n l e s s 
r e v o k e d f o r c a u s e . T h i s w o u l d m e a n t h a t u p o n t h e l i c e n s e o f s u c h 
a l i c e n s e e b e i n g s u b j e c t t o r e n e w a l d u r i n g t h e l a s t y e a r o f t h e 
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t h r e e y e a r p e r i o d , s u c h l i c e n s e c o u l d b e r e n e w e d , s u b j e c t t o r e v o 
c a t i o n a t t h e e n d o f t h e t h r e e y e a r p e r i o d a s s p e c i f i e d i n S e c t i o n 
1 2 3 . 2 7 ( 7 ) ( e ) . T o d e t e r m i n e t h i s q u e s t i o n i n a n y o t h e r m a n n e r w o u l d 
r e s u l t i n a s e r i o u s i n e q u a l i t y i n t h e a p p l i c a t i o n o f t h i s l a w a n d 
w o u l d a d d e l e m e n t s , t o t h e e x p r e s s e d i n t e n t i o n o f t h e G e n e r a l A s s e m 
b l y . T h i s w e c a n n o t d o . 

T h u s , r e s p o n s e t o y o u r s p e c i f i c i n q u i r y w o u l d b e t h a t : 1) U p o n a 
l i q u o r c o n t r o l l i c e n s e ( s u c h l i c e n s e h a v i n g b e e n i n e f f e c t a t t h e 
t i m e o f t h e v o t e p n t h e q u e s t i o n o f w h e t h e r t o p r o h i b i t t h e s a l e 
o f l i q u o r b y t h e d r i n k ) b e i n g s u b j e c t t o r e n e w a l s o m e t i m e d u r i n g 
t h e l a s t y e a r o f i ;he t h r e e y e a r p e r i o d w h i c h t h e *1 e g i s 1 a t u r e h a s 
s t a t e d s u c h l i c e n s e s m a y r e m a i n i n e f f e c t , s u c h j j i c e n s e s may b e 
r e n e w e d u n t i l t h e e x p i r a t i o n o f t h e t h r e e y e a r p e r i o d f r o m t h e 
d a t e o f t h e e l e c t i o n . 2 ) S u c h l i c e n s e w o u l d b e r e n e w a b l e f o r o n e 
y e a r a n d s u b j e c t t o r e v o c a t i o n a t t h e e x p i r a t i o n o f t h e t h r e e y e a r 
p e r i o d f r o m t h e d a t e o f t h e v o t e . I t s h o u l d b e n o t e d t h a t , w h i l e 
a l i c e n s e i n e f f e c t a t t h e t i m e o f t h e v o t e may n o t b e r e v o k e d 
e x c e p t f o r c a u s e d u r i n g t h e t h r e e y e a r p e r i o d s u b s e q u e n t t o t h e 
v o t e , a t t h e t i m e t h a t s a i d t h r e e y e a r p e r i o d h a s e l a p s e d s u c h a 
l i c e n s e w o u l d b e s u b j e c t t o i m m e d i a t e r e v o c a t i o n . U n d e r s u c h 
c i r c u m s t a n c e s t h e l i c e n s e e w o u l d b e e n t i t l e d t o a r e f u n d o f t h a t 
p o r t i o n o f h i s l i c e n s e f e e a l l o w e d b y t h e l i q u o r c o n t r o l a c t . 
3 ) A s p e c i a l l i c e n s e w h i c h w o u l d be i s s u e d f o r t h e p e r i o d t o r u n 
f r o m t h e r e g u l a r e x p i r a t i o n o f a l i q u o r c o n t r o l l i c e n s e t o t h e 
e n d o f t h e t h r e e y e a r p e r i o d w o u l d n o t b e p e r m i t t e d a s s u c h a s a 
l i c e n s e w o u l d c o n s t i t u t e a n e w l i c e n s e , t h e g r a n t i n g o f w h i c h i s 
s p e c i f i c a l l y p r o h i b i t e d b y S e c t i o n 1 2 3 . 2 7 ( 7 ) ( e ) , 1 9 b 2 C o d e o f I o w a , 
a s a m e n d e d . T h e r e n e w a l o f a n e x i s t i n g l i c e n s e w o u l d n o t , o f 
c o u r s e , c o n s t i t u t e a n i s s u a n c e o f a n e w l i c e n s e . 

VerM .truly y o u r s , ^ 

RONALD A . R I L E Y (/ 
A s s i s t a n t A t t o r n e y G e n e r a l 

n l 



C O U N T I E S AND COUNTY O F F I C E R S : B o a r d o f S u p e r v i s o r s ; R e p a i r o f 
c o u n t y b u i l d i n g s - § § 332 .7 , 332.8 , 345.1 a n d 345 -3 , 1962 C o d e 
o f I o w a . T h e m a x i m u m a m o u n t t h e B o a r d o f S u p e r v i s o r s c a n e x p e n d , 
w i t h o u t e l e c t i o n , f o r r e m o d e l i n g o r r e c o n s t r u c t i o n o f a b u i l d i n g 
o t h e r t h a n t h e c o u r t h o u s e , j a i l o r c o u n t y h o m e , w h e r e f u n d s a r e 
a v a i l a b l e i n t h e G e n e r a l F u n d , i s $20,000. T h e r e i s n o m o n e y 
l i m i t a t i o n u p o n r e p a i r s t o b u i l d i n g s o t h e r t h a n t h e b i d d i n g , a d v e r 
t i s i n g a n d s p e c i f i c a t i o n r e q u i r e m e n t s o f § § 332.7 a n d 332.8 . 

M a y 11, 1966 
S t a t e o f I o w a 

D E P A R T M E N T OF J U S T I C E 
Des M o i n e s 

M r . R a y A . F e n t o n 
P o l k C o u n t y A t t o r n e y 
4 0 6 C o u r t H o u s e 
D e s M o i n e s , I o w a 

D e a r M r . F e n t o n : 

On A p r i l 21 y o u s u b m i t t e d t h e f o l l o w i n g l e t t e r f r o m t h e P o l k C o u n t y 
B o a r d o f S u p e r v i s o r s : 

" T h e B o a r d o f S u p e r v i s o r s i s c o n t e m p l a t i n g t r a d i n g t h e 
W e l f a r e B u i l d i n g a t 701 5 t h S t r e e t , f o r t h e H a r g e r -
B l i s h B u i l d i n g o n a n e v e n e x c h a n g e b a s i s , a s y o u k n o w . 

" T h e B o a r d h a s b e e n c o n s i d e r i n g t h e p r o b l e m o f r e h a b i l i 
t a t i n g t h e b u i l d i n g a n d r e q u e s t s t h a t y o u s e e k a n A t t o r 
n e y G e n e r a l ' s o p i n i o n w i t h r e f e r e n c e t o t h e p r o v i s i o n s 
o f C h a p t e r 34-5 o f t h e I o w a C o d e , a s a m e n d e d , r e l a t i v e 
t o t h e r e q u i r e m e n t f o r v o t e r a p p r o v a l o f e x p e n d i t u r e s 
i n e x c e s s o f $ 2 5 , 0 0 0 . We u n d e r s t a n d t h a t t h e C o d e p r o 
v i s i o n s h a v e r e f e r e n c e t o ' r e m o d e l i n g , e x t e n s i o n s o r . 
r e c o n s t r u c t i o n s o f C o u r t H o u s e s , J a i l s , C o u n t y H o m e s , 
b u t n o r e f e r e n c e i s m a d e t o t h e r e p a i r o f b u i l d i n g s . 

" W e w o u l d b e o f t h e o p i n i o n t h a t m a n y o f t h e t h i n g s c o n 
t e m p l a t e d i n t h e H a r g e r - B l i s h B u i T d i n g w o u l d b e i n t h e 
n a t u r e o f r e p a i r s r a t h e r t h a n r e m o d e l i n g . S u c h r e p a i r s 
w o u l d b e p e r h a p s t o t h e h e a t i n g s y s t e m , l a v a t o r i e s , 
f l o o r s , p a i n t i n g , e t c . We w o u l d h a v e f u n d s a v a i l a b l e i n 
t h e G e n e r a l F u n d n o t a p p r o p r i a t e d f o r o t h e r p u r p o s e s a n d 
c o u l d e x p e n d a d d i t i o n a l m o n i e s a b o v e t h e $ 2 5 , 0 0 0 w i t h o u t 
a d d i t i o n a l t a x l e v y . 

" S i n c e t h e p r o p o s e d e x c h a n g e i s q u i t e i m m i n e n t , w e w o u l d 
a p p r e c i a t e y o u r g e t t i n g a v e r y e a r l y r e p l y f r o m t h e 
A t t o r n e y G e n e r a l . " 

6 6 - 5 - 5 
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T o g e t h e r w i t h t h a t l e t t e r y o u s u b m i t t e d t h e f o l l o w i n g t w o q u e s 
t i o n s : 

" 1 . W h a t i s t h e m a x i m u m a m o u n t a B o a r d may e x p e n d f o r 
t h e r e m o d e 1 i n q o f a n e x i s t i n g b u i l d i n g w i t h o u t 
s u b m i t t i n g t h e q u e s t i o n t o t h e v o t e r s i f t h e r e 
a r e f u n d s a v a i l a b l e f o r t h a t p u r p o s e ? 

" 2 . I s t h e r e a n y l i m i t a t i o n o n t h e e x p e n d i t u r e o f 
m o n e y f o r m a k i n g n e c e s s a r y r e p a i r s o t h e r t h a n 
t h e r e q u i r e m e n t o f a d v e r t i s i n g f o r b i d s a s p r o 
v i d e d b y S e c t i o n s 3 3 2 - 7 a n d 3 3 2 . 8 o f t h e 1 9 6 2 
C o d e o f l o w a ? " c 

I . 

Y o u r f i r s t q u e s t i o n c a l l s f o r a n i n t e r p r e t a t i o n o f S e c t i o n s 3 4 5 - 1 
a n d 3 4 5 - 3 o f t h e 1 9 6 2 C o d e o f I o w a w h i c h r e a d a s f o l l o w s : 

" 3 4 5 - 1 E x p e n d i t u r e s - - w h e n v o t e n e c e s s a r y . T h e 
b o a r d o f s u p e r v i s o r s s h a l l n o t o r d e r t h e e r e c t i o n 
o f , o r t h e b u i l d i n g o f a n a d d i t i o n o r e x t e n s i o n t o , 
o r t h e r e m o d e l i n g o r r e c o n s t r u c t i o n o f a c o u r t 
h o u s e , j a i l , c o u n t y h o s p i t a l , o r c o u n t y home w h e n 
t h e p r o b a b l e c o s t w i l l e x c e e d t e n t h o u s a n d d o l l a r s , 
o r a n y o t h e r b u i 1 d i n g , e x c e p t a s o t h e r w i s e p r o v i d e d , 
w h e n t h e p r o b a b l e c o s t w i l l e x c e e d t e n t h o u s a n d 
d o l l a r s , n o r t h e p u r c h a s e o f r e a l e s t a t e f o r c o u n t y 
p u r p o s e s e x c e e d i n g t e n t h o u s a n d d o l l a r s i n v a l u e , 
u n t i l a p r o p o s i t i o n t h e r e f o r s h a l l h a v e b e e n f i r s t 
s u b m i t t e d t o t h e l e g a l v o t e r s o f t h e c o u n t y , a n d . 
v o t e d f o r b y a m a j o r i t y o f a l l p e r s o n s v o t i n g f o r 
a n d a g a i n s t s u c h p r o p o s i t i o n a t a g e n e r a l o r s p e 
c i a l e l e c t i o n , n o t i c e o f t h e s a m e b e i n g g i v e n a s 
i n o t h e r s p e c i a l e l e c t i o n s . E x c e p t , h o w e v e r , s u c h 
p r o p o s i t i o n n e e d n o t b e s u b m i t t e d ' t o t h e v o t e r s i f 
a n y s u c h e r e c t i o n , c o n s t r u c t i o n , r e m o d e l i n g , r e 
c o n s t r u c t i o n , o r p u r c h a s e o f r e a l e s t a t e may b e 
a c c o m p l i s h e d w i t h o u t t h e l e v y o f a d d i t i o n a l t a x e s 
a n d t h e p r o b a b l e c o s t w i l l n o t e x c e e d t w e n t y t h o u 
s a n d d o l l a r s . " ( E m p h a s i s s u p p l i e d ) 

" 3 4 5 - 3 I m p r o v e m e n t s a u t h o r i z e d . T h e b o a r d o f 
s u p e r v i s o r s i n a n y c o u n t y h a v i n g a p o p u l a t i o n o f 
f o r t y t h o u s a n d o r o v e r , w i t h a c o u n t y s e a t h a v i n g 
a p o p u l a t i o n o f m o r e t h a n f i v e t h o u s a n d , may a l s o 
m a k e n e c e s s a r y a d d i t i o n s t o s u c h c o u r t h o u s e , j a i l , 
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o r c o u n t y home w h e r e t h e f u n d s a r e a v a i l a b l e i n t h e 
g e n e r a l f u n d , u n a p p r o p ' s a t e d f o r o t h e r P u rpo se s , 

• w i t h o u t a d d i t i o n a l t a x i e v y a n d w i t h o u t s u o m i t t i n g 
t h e p r o p o s i t i o n t o t h e v o t e r s o f s u c h c o u n t y , p r o 
v i d e d t h e c o s t t h e r e o f d o e s n o t e x c e e d t w e n t y - f i v e , 
t h o u s a n d d o l l a r s . " 

T h e a n s w e r t o y o u r q u e s t i o n p l a i n l y i s t h a t t h e l i m i t a t i o n i s 
t w e n t y t h o u s a n d d o l l a r s . S e c t i o n 3 4 5 - 1 r e f e r s , i n a d d i t i o n t o 
c o u r t h o u s e s , j a i l s , a n d c o u n t y h o s p i t a l s t o " o r a n y o t h e r b u i l d 
i n g . " S e c t i o n 3 4 5 - 3 r e f e r s o n l y t o c o u r t h o u s e s , j a i l s o r c o u n t y 
h o m e s , b u t S e c t i o n 3 4 5 - 1 i s m u c h b r o a d e r . T h e s e c o n d s e n t e n c e , 
w h i c h i s t h e e x c e p t i o n c l a u s e , a l l o w s a n e x p e n d i t u r e o f t w e n t y 
t h o u s a n d d o l l a r s w h e n t h e m o n e y i s a v a i l a b l e . 

S e c t i o n s 3 3 2 . 7 a n d 3 3 2 . 8 r e a d a s f o l l o w s : 

" 3 3 2 . 7 C o n t r a c t s a n d b i d s r e q u i r e d . No b u i l d i n g 
s h a l l b e e r e c t e d o r r e p a i r e d w h e n t h e p r o b a b l e 
c o s t t h e r e o f w i l l e x c e e d t w o t h o u s a n d d o l l a r s 
e x c e p t u n d e r a n e x p r e s s w r i t t e n c o n t r a c t a n d u p o n 
p r o p o s a l s t h e r e f o r , i n v i t e d b y a d v e r t i s e m e n t f o r 
t h r e e w e e k s i n a l l t h e o f f i c i a l n e w s p a p e r s o f t h e 
c o u n t y i n w h i c h t h e w o r k i s t o b e d o n e . " 

" 3 3 2 . 8 B i d s - - p l a n s a n d s p e c i f i c a t i o n s . C o n 
t r a c t s f o r b u i l d i n g s a n d r e p a i r s s p e c i f i e d b y 
s e c t i o n 3 3 2 - 7 s h a l l b e l e t t o t h e l o w e s t r e s p o n 
s i b l e b i d d e r a t a t i m e a n d p l a c e w h i c h s h a l l b e 
d i s t i n c t l y s t a t e d i n t h e a d v e r t i s e m e n t . T h e 
b o a r d may o n t h e d a y f i x e d f o r l e t t i n g s u c h c o n 
t r a c t a d j o u r n t h e h e a r i n g t o s o m e l a t e r d a t e a n d 
p l a c e , o f w h i c h a l l p a r t i e s s h a l l t a k e n o t i c e . 
T h e b o a r d may r e j e c t a n y a n d a l l b i d s a n d a d v e r 
t i s e f o r n e w o n e s . T h e d e t a i l e d p l a n s a n d s p e c i 
f i c a t i o n s f o r s u c h i m p r o v e m e n t s s h a l l b e o n f i l e 
a n d o p e n t o p u b l i c i n s p e c t i o n i n t h e o f f i c e o f 
t h e a u d i t o r o f t h e c o u n t y i n w h i c h t h e w o r k i s t o 
b e d o n e b e f o r e a d v e r t i s e m e n t f o r b i d s . " 

A g a i n , t h e a n s w e r t o y o u r q u e s t i o n i s c l e a r t h a t t h e r e a r e n o 
l i m i t a t i o n s o n t h e e x p e n d i t u r e s o f m o n e y f o r n e c e s s a r y r e p a i r s , 
o t h e r t h a n t h e b i d d i n g , a d v e r t i s i n g a n d s p e c i f i c a t i o n r e q u i r e 
m e n t s o f S e c t i o n s 3 3 2 . 7 a n d 3 3 2 . 8 . H o w e v e r , i f y o u r b o a r d p l a n s 
o n s p e n d i n g m o r e t h a n t w e n t y t h o u s a n d d o l l a r s , t h e y ' s h o u l d m a k e 
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s u r e t h a t t h e y a r e e n g a g i n g i n " r e p a i r s " r a t h e r t h a n " r e m o d e l 
i n g " o r " r e c o n s t r u c t i o n . " 

I t h a s b e e n l o n g h e l d t h a t c o u n t i e s a~.d m u n i c i p a l c o r p o r a t i o n s 
a r e c r e a t u r e s o f t h e s t a t e a n d o n l y h a v e t h e p o w e r s w h i c h a r e 
g r a n t e d t o t h e m b y t h e l e g i s l a t u r e a n d , i f p o w e r i s e x e r c i s e d 
c o n t r a r y ' t o i m p o s e d r e s t r i c t i o n s , a c o n t r a c t e n t e r e d i n t o i n 
v i o l a t i o n t h e r e o f i s n o t m e r e l y v o i d a b l e , b u t v o i d . M a d r i d 
L u m b e r C o . v . B o o n e C o u n t y , 2 5 5 I o w a 3 8 0 , 121 N . W . 2 d 5 2 3 ( 1 9 6 3 ). 

T h e r e f o r e , y o u s h o u l d b e s u r e t h a t y o u r b o a r d o f s u p e r v i s o r s i s 
c o n t r a c t i n g f o r r e p a i r s , r a t h e r t h a n r e m o d e l i n g o r r e c o n s t r u c 
t i o n . 

F o l l o w i n g a r e s o m e c i t a t i o n s f r o m W o r d s a n d P h r a s e s u n d e r t h e 
t o p i c " R e p a i r s " w h i c h w i l l a s s i s t y o u i n a d v i s i n g y o u r b o a r d : 

" A n ' a l t e r a t i o n , 1 a s o f l e a s e d b u i 1 d i n g , . d e n o t e s 
s u b s t a n t i a l c h a n g e t h e r e i n , w h i l e ' r e p a i r ' m e a n s 
t o r e s t o r e t o s o u n d n e s s o r w o r k d o n e t o k e e p 
p r o p e r t y i n g o o d o r d e r . T e n - S i x O l i v e , I n c . v . 
C u r b y , C . A . M o . , 2 0 8 F . 2 d 1 1 7 , 1 2 2 . " 

" ' R e p a i r 1 m e a n s t o r e s t o r e t o a s o u n d o r g o o d 
s t a t e a f t e r d e c a y , i n j u r y , d i l a p i d a t i o n , o r p a r 
t i a l d e s t r u c t i o n , a n d i s s n y n o n y m o u s w i t h ' m e n d ' 
a n d ' r e n o v a t e , ' b u t , g e n e r a 1 1 y d o e s n o t m e a n t o 
a l t e r o r c h a n g e c o n d i t i o n o r t o r e p l a c e w i t h n e w 
o r d i f f e r e n t m a t e r i a l - M o z i n g o v . W e l l s b u r g 
E l e c t r i c L i g h t , H e a t & P o w e r C o . , 131 S . E . 7 1 7 , 
7 1 8 , 101 W . V a . 7 9 . " 

" T h e w o r d ' r e p a i r , ' a s d e f i n e d b y W e b s t e r : ' A c t 
o f r e p a i r i n g ; r e s t o r a t i o n o r s t a t e . o f b e i n g r e 
s t o r e d , t o a s o u n d o r g o o d s t a t e a f t e r d e c a y , 
w a s t e , i n j u r y , e t c . ' - - i s a p p l i e d b y c o u r t s i n t h e 
c o n s t r u c t i o n o f s t a t u t e s a n d c o n t r a c t s . T h e w o r d 
' i m p r o v e m e n t , 1 d e f i n e d b y t h e s a m e a u t h o r i t y a s 
' a v a l u a b l e a d d i t i o n o r b e t t e r m e n t a s a b u i l d i n g , 
c l e a r i n g , d r a i n , f e n c e s , e t c . , o n l a n d , ' i s a 
b r o a d e r w o r d t h a n ' r e p a i r , ' b u t i n c l u d e s t h e l a t t e r 
a n d i s a l s o p r a c t i c a l l y a p p l i e d b y t h e c o u r t s . 
G a r l a n d v . S a m s o n , C C A . M i n n . , 2 3 7 F . 3 1 , 3 5 - " 

" R i g h t s o f b u y e r o f p a t e n t e d m a c h i n e a r e l i m i t e d 
t o u s e a n d r e p a i r t h e r e o f , w i t h o u t r i g h t t o r e 
b u i l d o r r e c o n s t r u c t m a c h i n e , a n d l e g a l l i m i t o f 
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1 r e p a i r 1 i s p a s s e d a n d r e a l m o f ' r e c o n s t r u c t i o n 1 

i n v a d e d i f r e p a i r s a r e s o e x t e n s i v e c h a t i d e n t i t y 
o f m a c h i n e i s l o s t . I d e a l W r a p : \ g M a c h . C o . v . 
G e o r g e C l o s e C o . , D . C . M a s s . , 2 3 . " . 2 d 8 4 6 , 8 5 0 . " 

" T h e w o r d s ' r e p a i r i n g ' a n d ' r e m o d e l i n g ' a r e n o t 
s y n o n y m o u s o r i n c l u d e d w i t h i n t h e m e a n i n g o f t h e 
w o r d ' b u i l d i n g , 1 w i t h i n a n o r d i n a n c e p r o h i b i t i n g 
t h e e r e c t i o n o f a w o o d e n b u i l d i n g w i t h i n t h e f i r e 
l i m i t s . C i t y o f M a y v i l l e v . R o s i n g , 123 N.W,. 3 9 3 , 
3 9 5 , 19 N . D . 9 8 , 2 6 L . R . A . , N . S . , 1 2 0 . 

" T h e c o n s t i t u t i o n a l p r o v i s i o n p r o h i b i t i n g a 
c o u n t y f r o m b o r r o w i n g m o n e y e x c e p t f o r p u r p o s e o f 
' e r e c t i n g ' n e c e s s a r y p u b l i c b u i l d i n g s p r o h i b i t s 
b o r r o w i n g m o n e y t o r e m o d e l , a l t e r , o r r e p a i r a 
b u i l d i n g a l r e a d y e x i s t i n g u n l e s s s u c h p r o c e s s e s 
a m o u n t i n f a c t t o e r e c t i o n o f a b u i l d i n g , a n d 
u n l e s s t h e t e r m ' r e m o d e l i n g ' i s i n v a r i a b l y i n 
c l u d e d w i t h i n t h e m e a n i n g o f ' e r e c t i n g ' a n d ' b u i l d 
i n g . ' C o n s t , a r t . 9 , § 1 0 . T h e ' r e p a i r ' o f a 
b u i l d i n g may i n v o l v e ' r e m o d e l i n g ' t h e r e o f . F r e 
q u e n t l y , t h e t e r m s ' r e p a i r ' a n d ' r e m o d e l ' a r e u s e d 
i n t e r c h a n g e a b l y , b u t i t may b e a s s u m e d t h a t ' r e 
m o d e l ' i s a w o r d o f l a r g e r ' s i g n i f i c a t i o n t h a n 
' r e p a i r . ' ' R e m o d e l ' m e a n s t o m o d e l , s h a p e , f o r m , 
f a s h i o n , a f r e s h , o r t o r e c a s t , a n d i s a l s o d e f i n e d 
a s m e a n i n g t o m o d e l a n e w ; t o r e c o n s t r u c t . I t i s a 
w o r d o f b r o a d m e a n i n g . A m o n g o t h e r d e f i n i t i o n s i t 
m e a n s t o r e f o r m , r e s h a p e , r e c o n s t r u c t , t o m a k e o v e r 
i n a s o m e w h a t d i f f e r e n t w a y . ' R e m o d e l i n g ' o f a 
b u i l d i n g i s m o r e t h a n ' r e p a i r i n g ' i t o r m a k i n g m i n o r 
c h a n g e s t h e r e i n . T h e o r d i n a r y s i g n i f i c a n c e o f t h e 
t e r m i m p o r t s a c h a n g e i n t h e r e m o d e l e d b u i l d i n g 
p r a c t i c a l l y e q u i v a l e n t t o a n e w o n e . I n c o m m o n 
u n d e r s t a n d i n g , t h e ' b u i l d i n g ' o f a h o u s e m e a n s t h e 
' e r e c t i o n ' o r ' c o n s t r u c t i o n ' o f a n e w h o u s e a n d n o t 
t h e ' r e p a i r ' o r ' r e m o d e 1 i n g ' o f a n o l d o n e . B o a r d 
o f C o m ' r s o f G u a d a l u p e C o u n t y v . S t a t e , 9 4 P . 2 d 5 1 5 , 
5 2 0 , 4 3 N . M . 4 0 9 . " 

Very t r u l y y o u r s , 
/ / 

/ £ •' .'. / 

^ T I M O T H Y M C C A R T H Y 

S o l i c i t o r G e n e r a 1 
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C O N S E R V A T I O N - D i s s o l u t i o n o f a d r a i n a g e d i s t r i c t ; w h e n a B o a r d o f 
S u p e r v i s o r s m u s t m e e t - § § 3 3 1 . 1 5 , 331.16, 3 3 1 . 2 2 , 1962 C o d e o f I o w a , 
a s a m e n d e d , 331.23 a s a m e n d e d a n d 455 -35 . N e x t m e e t i n g o f B o a r d o f 
S u p e r v i s o r s f o r t h e p u r p o s e o f e x a m i n i n g a n d d i s p o s i n g o f a p e t i t i o n 
f o r d i s s o l u t i o n o f a d r a i n a g e d i s t r i c t I s t h e n e x t s e s s i o n o f r e g u l a r 
m e e t i n g o f t h e B o a r d o f S u p e r v i s o r s a n d t h e p e r f o r m a n c e o f s u c h 
d u t y b y t h e B o a r d i s m a n d a t o r y . 

May 11, 1966 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

De s M o i n e s 

H o n o r a b l e G e n e G l e n n 
R u r a l R o u t e 7 
O t t u m w a , I o w a 

D e a r M r . G l e n n : 

R e f e r e n c e i s h e r e i n m a d e t o y o u r l e t t e r o f A p r i l ' 7 i n w h i c h 

y o u s u b m i t t e d t h e f o l l o w i n g : 

" W h e n u p w a r d s o f f i f t y (50) p e r c e n t o f l a n d 
o w n e r s i n a d r a i n a g e d i s t r i c t , o w n i n g i n t h e 
a g ' r e g a t e m o r e t h a n s i x t y (60) p e r c e n t o f 
t h e l a n d i n s a i d d i s t r i c t , p e t i t i o n t h e B o a r d 
o f S u p e r v i s o r s b y p e t i t i o n s f i l e d w i t h t h e 
A u d i t o r f o r d i s s o l u t i o n o f s a i d d i s t r i c t , a n d 
s a i d p e t i t i o n s r e c i t e t h a t m o r e t h a n t w o y e a r s 
h a v e e l a p s e d f r o m t h e e s t a b l i s h m e n t o f t h e 
d i s t r i c t , t h a t n o a p p e a l o r l i t i g a t i o n h a s b e e n 
b r o u g h t a g a i n s t s a i d d i s t r i c t f o r m o r e t h a n t w o 
y e a r s , a n d t h a t t h e B o a r d o f T r u s t e e s o f s a i d 
d r . a i n a g e d i s t r i c t h a v e b e c o m e i n a c t i v e a n d 
o p e r a t i o n o f s a i d d i s t r i c t i s d e f u n c t , i s t h e 
B o a r d o f S u p e r v i s o r s u n d e r a d u t y t o e x a m i n e 
s a i d p e t i t i o n s a n d d i s s o l v e t h e d i s t r i c t ? 

* 

" I t i s my u n d e r s t a n d i n g t h a t t h e r e s i d e n t s o f t h e J e f f e r s o n 
P a r k D r a i n a g e D i s t r i c t i n O t t u m w a h a v e f i l e d s u c h 
p e t i t i o n s a p p r o x i m a t e l y f o u r w e e k s a g o , b u t n o 
a c t i o n h a s b e e n t a k e n t o d a t e . T h e s e c o n s t i t u e n t s 
a r e m o s t a n x i o u s t h a t t h e d i s t r i c t b e d i s s o l v e d , 
i n o r d e r t h a t d i r e c t j u r i s d i c t i o n o f t h e a r e a m a y 
b e a s s u m e d b y t h e C i t y o f O t t u m w a a n d s t e p s t a k e n t o 
a l l e v i a t e t h e d a n g e r f r o m s p r i n g f l o o d i n g . " 

66 -5 -6 
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T h e s t a t u t e u n d e r w h i c h t h e s i t u a t i o n a r i s e s i n S e c t i o n 4 5 5 . 3 5 , 

C o d e o f 1 9 6 2 , w h i c h p r o v i d e s a s f o l l o w s : 

" 4 5 5 . 3 5 D i s s o l u t i o n . When f o r a p e r i o d o f 
t w o y e a r s f r o m a n d a f t e r t h e d a t e o f t h e 
e s t a b l i s h m e n t o f a d r a i n a g e d i s t r i c t , o r w h e n 
an a p p e a l i s t a k e n o r l i t i g a t i o n b r o u g h t a g a i n s t 
s a i d d i s t r i c t w i t h i n t w o y e a r s f r o m t h e d a t e 
s u c h a p p e a l o r l i t i g a t i o n i s f i n a l l y d e t e r m i n e d , 
n o c o n t r a c t s h a l l h a v e b e e n l e t o r w o r k d o n e 
o r d r a i n a g e c e r t i f i c a t e s o r b o n d s i s s u e d f o r t h e 
c o n s t r u c t i o n o f t h e i m p r o v e m e n t s i n s u c h d i s 
t r i c t , a p e t i t i o n m a y b e f i l e d i n t h e o f f i c e o f 
t h e a u d i t o r , a d d r e s s e d t o t h e b o a r d o f s u p e r 
v i s o r s , s i g n e d b y a m a j o r i t y o f t h e p e r s o n s 
o w n i n g l a n d i n s u c h d i s t r i c t a n d w h o , i n t h e 
a g g r e g a t e , own s i x t y p e r c e n t o r m o r e . o f a l l 
t h e l a n d e m b r a c e d i n s a i d d i s t r i c t , s e t t i n g 
f o r t h t h e a b o v e f a c t s a n d r e c i t i n g t h a t p r o 
v i s i o n h a s b e e n m a d e b y t h e p e t i t i o n e r s f o r t h e 
p a y m e n t o f a l l c o s t s a n d e x p e n s e s i n c u r r e d o n 
a c c o u n t o f s u c h d i s t r i c t . T h e b o a r d s h a l l 
e x a m i n e s u c h p e t i t i o n a t i t s n e x t m e e t i n g a f t e r 
t h e f i l i n g t h e r e o f , a n d i f f o u n d t o c o m p l y 
w i t h t h e a b o v e r e q u i r e m e n t s , s h a l l d i s s o l v e 
a n d v a c a t e s a i d d i s t r i c t b y r e s o l u t i o n e n t e r e d 
u p o n i t s r e c o r d s , t o b e c o m e e f f e c t i v e u p o n t h e 
p a y m e n t o f a l l t h e c o s t s a n d e x p e n s e s i n c u r r e d 
i n r e l a t i o n t o s a i d d i s t r i c t . In c a s e o f 
s u c h v a c a t i o n a n d d i s s o l u t i o n a n d u p o n p a y m e n t 
o f a l l c o s t s a s h e r e i n p r o v i d e d , t h e a u d i t o r 
s h a l l n o t e t h e s a m e o n t h e d r a i n a g e r e c o r d , 
s h o w i n g t h e d a t e w h e n s u c h d i s s o l u t i o n b e c a m e 
e f f e c t i v e . " 

A c c o r d i n g t o t h e t e r m s t h e r e o f , d i s s o l u t i o n o f a d r a i n a g e d i s 

t r i c t i s e f f e c t e d i n t h e m a n n e r a n d p u r s u a n t t o t h e r e q u i r e m e n t s 

o f t h i s s e c t i o n . S p e a k i n g o f t h e d u t y o f t h e B o a r d o f S u p e r v i s o r s 

i n c o n n e c t i o n w i t h a p e t i t i o n f o r d i s s o l u t i o n , t h e s t a t u t e s p e c i 

f i c a l l y s a y s , " T h e b o a r d s h a l l e x a m i n e s u c h p e t i t i o n a t i t s n e x t 

m e e t i n g a f t e r t h e f i l i n g t h e r e o f , a n d i f f o u n d t o c o m p l y w i t h t h e 
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a b o v e r e q u i r e m e n t s , s h a l l d i s s o l v e a n d v a c a t e s a i d d i s t r i c t b y 

r e s o l u t i o n . . . . " T h u s , t h e r e i s d e v o l v e d u p o n t h e B o a r d o f S u p e r 

v i s o r s , a t t h e n e x t m e e t i n g a f t e r t h e f i l i n g o f t h e ' p e t i t i o n f o r 

d i s s o l u t i o n , t h e d u t y t o e x a m i n e t h e p e t i t i o n a n d , i f f o u n d t o 

c o m p l y w i t h t h e r e q u i r e m e n t s , t o d i s s o l v e t h e d i s t r i c t . 

S t a t u t o r y m e e t i n g s o f t h e B o a r d o f S u p e r v i s o r s a r e o f t w o 

k i n d s : r e g u l a r a n d s p e c i a l . S e c t i o n 3 3 1 . 1 5 , C o d e o f 1 9 6 2 , 

p r o v i d e s , w i t h r e s p e c t t o r e g u l a r m e e t i n g s , t h e f o l l o w i n g : 

" 3 3 1 . 1 5 M e e t i n g s . T h e m e m b e r s o f t h e b o a r d 
o f s u p e r v i s o r s s h a l l m e e t a t t h e c o u n t y s e a t 
o f t h e i r r e s p e c t i v e c o u n t i e s o n t h e s e c o n d 
s e c u l a r d a y i n J a n u a r y a n d o n t h e f i r s t M o n d a y 
i n A p r i l , a n d t h e s e c o n d M o n d a y i n J u n e , 
S e p t e m b e r , a n d N o v e m b e r i n e a c h y e a r , a n d 
s h a l l h o l d s u c h s p e c i a l m e e t i n g s a s a r e p r o 
v i d e d b y l a w , b u t i n t h e e v e n t a q u o r u m o f 
s a i d b o a r d f a i l s t o a p p e a r o n a d a y s e t f o r 
a r e g u l a r o r an a d j o u r n e d m e e t i n g t h e a u d i t o r 
o f s a i d c o u n t y s h a l l a d j o u r n s a i d m e e t i n g 
f r o m d a y t o d a y u n t i l a q u o r u m i s p r e s e n t . " 

S p e c i a l m e e t i n g s a r e h e l d u n d e r t h e f o l l o w i n g p r o v i s i o n s o f 

S e c t i o n 3 3 1 . 1 5 , i . e . , m e m b e r s o f t h e b o a r d o f s u p e r v i s o r s " s h a l l 

h o l d s u c h s p e c i a l m e e t i n g s a s a r e p r o v i d e d b y l a w . . . . " 

A p p l i c a t i o n o f t h e f o r e g o i n g t o t h e d u t y t h a t i s i m p o s e d 

u p o n t h e B o a r d o f S u p e r v i s o r s b y S e c t i o n 4 5 5 . 3 5 d r a w s i n q u e s t i o n 

t h e m e a n i n g o f t h e w o r d s " n e x t m e e t i n g f o l l o w i n g t h e f i l i n g o f 

t h e p e t i t i o n . " | f t h i s l a n g u a g e w e r e t o b e 1 i t e r a l 1 y a p p l i e d , 

i t n o t b e i n g a s p e c i a l m e e t i n g p r o v i d e d b y l a w , i t m e a n s a 

r e g u l a r m e e t i n g w h i c h i s h e l d a c c o r d i n g t o t h e p r o v i s i o n s o f S e c 

t i o n 3 3 1 . 1 5 a t t h e t i m e t h e r e i n p r e s c r i b e d . T h i s m a y i n v o l v e a , 
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d e l a y o f m o n t h s b e f o r e t h e d u t y o f t h e b o a r d r e q u i r e d b y S e c t i o n 

4 5 5 . 3 5 c o u l d b e f u l f i l l e d . S u c h r e g u l a r m e e t i n g l a s t s u n t i l t h e 

d a y b e f o r e t h e d a y o f t h e n e x t r e g u l a r m e e t i n g . S e e 6 2 OAG 1 7 4 . 

In a d d i t i o n t o t h e d e s c r i b e d s t a t u t o r y m e e t i n g s , t h e r e i s 

s t a t u t o r y r e f e r e n c e t o s p e c i a l s e s s i o n s o f t h e B o a r d o f S u p e r 

v i s o r s d e s c r i b e d b y S e c t i o n 3 3 1 - 1 6 a s m e e t i n g s c a l l e d b y " t h e 

c h a i r m e n o r a m a j o r i t y o f t h e b o a r d . " S e c t i o n 3 3 1 . 1 6 r e a d s a s 

f o l 1 o w s : 

" 3 3 1 . 1 6 S p e c i a l s e s s i o n s . S p e c i a l s e s s i o n s 
o f t h e b o a r d o f s u p e r v i s o r s s h a l l be h e l d 
o n l y w h e n r e q u e s t e d b y t h e c h a i r m a n o r a 
m a j o r i t y o f t h e b o a r d , w h i c h r e q u e s t s h a l l 
b e i n w r i t i n g . a d d r e s s e d t o t h e c o u n t y 
a u d i t o r , s h a l l f i x t h e d a t e o f m e e t i n g a n d 
s h a l l s p e c i f y t h e o b j e c t s t h e r e o f , w h i c h 
m a y i n c l u d e t h e d o i n g o f a n y a c t n o t r e q u i r e d 
b y l a w t o b e d o n e a t a r e g u l a r m e e t i n g . " 

In a d d i t i o n t o t h e r e g u l a r a n d s p e c i a l m e e t i n g s o f t h e B o a r d 

o f S u p e r v i s o r s a n d s p e c i a l s e s s i o n s o f t h e B o a r d , t h e r e i s s t a 

t u t o r y r e c o g n i t i o n o f s e s s i o n s o f t h e B o a r d o f S u p e r v i s o r s i n 

d e t e r m i n i n g t h e s t a t u t o r y c o m p e n s a t i o n o f m e m b e r s o f t h e B o a r d 

o f S u p e r v i s o r s „ T h e s e a p p e a r ' t o b e s i t t i n g s o f t h e B o a r d a n d 

n o t s t a t u t o r y m e e t i n g s o f t h e m s e l v e s a n d a r e t h e s i t t i n g s g o i n g 

t o m a k e u p t h e s t a t u t o r y m e e t i n g s . A s s u c h t h e y a r e r e c o g n i z e d 

b y S e c t i o n s 3 3 1 . 2 2 a n d 3 3 1 . 2 3 , C o d e o f 1 9 6 2 , a s a m e n d e d , p r o v i d i n g 

a s f o l 1 o w s : 

" 3 3 1 . 2 2 C o m p e n s a t i o n o f s u p e r v i s o r s . T h e 
m e m b e r s o f t h e b o a r d o f s u p e r v i s o r s s h a l l 
e a c h r e c e i v e s e v e n t e e n d o l l a r s a n d f i f t y 
c e n t s p e r d a y f o r e a c h d a y a c t u a l l y i n s e s 
s i o n , a n d s e v e n t e e n d o l l a r s a n d f i f t y c e n t s 
p e r d a y e x c l u s i v e o f m i l e a g e w h e n n o t i n 
s e s s i o n b u t e m p l o y e d o n c o m m i t t e e s e r v i c e 
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" 3 3 1 - 2 3 M a x i m u m s e s s i o n p a y . E x c e p t a s 
p r o v i d e d i n s e c t i o n s 331 - 22 a n d 3 3 1 - 2 4 , 
m e m b e r s o f s u c h b o a r d s h a l l n o t r e c e i v e 
c o m p e n s a t i o n f o r a g r e a t e r n u m b e r o f d a y s 
o f s e s s i o n s e r v i c e e a c h y e a r t h a n s p e c i f i e d 
i n t h e f o l l o w i n g s c h e d u l e . 

In c o u n t i e s h a v i n g a p o p u l a t i o n o f : 
1. T e n t h o u s a n d o r l e s s , t h i r t y d a y s . 
2. M o r e t h a n t e n t h o u s a n d a n d l e s s t h a n 

t w e n t y - t h r e e t h o u s a n d , f o r t y - f i v e d a y s . 
3- T w e n t y - t h r e e t h o u s a n d a n d l e s s t h a n 

f o r t y t h o u s a n d , f i f t y - f i v e d a y s . " 

T h i s s i t u a t i o n h a s h a d p e r t i n e n t c o m m e n t i n t h e c a s e o f T o w n 

o f H o d g e n v i l l e v . K e n t u c k y U t i l i t i e s C o . , 61 S . W . 2 d 1 0 4 7 , 2 5 0 K y . 

1 9 5 , w h e r e i t i s s a i d : 

" ' S e s s i o n s , 1 a s u s e d i n s t a t u t e p r o v i d i n g 
t h a t n o o r d i n a n c e s o f t h i r d - c l a s s c i t i e s 
s h a l l b e e f f e c t i v e u n t i l t h e y s h a l l h a v e 
b e e n r e a d a n d p a s s e d a t t w o ' s e s s i o n s ' o f 
c o u n c i l h e l d o n d i f f e r e n t d a y s , e m b r a c e s 
' s i t t i n g s ' a s w e l l a s ' m e e t i n g s ' a n d w a s 

m e a n t t o c o v e r t w o ' s i t t i n g s ' h e l d o n d i f f e r 
e n t d a y s , w h e t h e r o f s a m e o r d i f f e r e n t 
' m e e t i n g s . ' K y . S t . § 3 2 7 9 - ' S e s s i o n ' 
d o e s n o t h a v e a s i n g l e f i x e d , a n d d e f i n i t e 
m e a n i n g , b u t i s v a r i o u s l y u s e d i n s t a t u t e s 
a n d c o n s t i t u t i o n s , a n d m a y b e u s e d 
s y n o n y m o u s l y w i t h ' m e e t i n g , 1 o r i t m a y b e 
u s e d i n i t s l i t e r a l s e n s e o f ' s i t t i n g . ' 
A ' m e e t i n g ' m a y r u n f o r a d a y w i t h a m o r n 
i n g s e s s i o n , a n a d j o u r n m e n t f o r l u n c h , a n 
a f t e r m o o n s e s s i o n , a n a d j o u r n m e n t f o r 
d i n n e r , a n d t h e n an e v e n i n g s e s s i o n , o r 
i t m a y r u n f o r s e v e r a l d a y s w i t h o n e o r 
m o r e s e s s i o n s e a c h d a y ; s u c h s e s s i o n s b e i n g 
b u t s i t t i n g s o f t h e ' m e e t i n g . M T h e ' m e e t 
i n g ' m a y e m b r a c e b u t o n e s e s s i o n , o r t h e 

m e e t i n g , t h o u g h e x t e n d i n g o v e r s e v e r a l d a y s , 
m a y b e c a l l e d a s e s s i o n o f t h e b o d y w h i c h 
i s m e e t i n g , a n d i t i s i n t h e l a t t e r s e n s e t h a t 
r e f e r e n c e i s m a d e t o ' s e s s i o n s ' o f t h e L e g i s 
l a t u r e . " 

F r o m t h e f o r e g o i n g s t a t u t e s a n d r e f e r e n c e s , i t i s c l e a r t h a t 

" n e x t m e e t i n g " p r o v i d e d b y S e c t i o n 4 5 5 - 3 5 d o e s n o t m e a n a s p e c i a l 

m e e t i n g o r a s p e c i a l s e s s i o n , n o r f r o m t h e c o n t e x t o f S e c t i o n 
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455 -35 , a r e g u l a r m e e t i n g , a n d t h e r e f o r e , " n e x t m e e t i n g " m e a n s 

a " n e x t s e s s i o n " o f a r e g u l a r m e e t i n g . D e l a y i n g to. : t h e n e x t r e g u 

l a r m e e t i n g c o u l d a n d m i g h t s e r i o u s l y a f f e c t t h e p u b l i c i n t e r e s t . 

T h i s d u t y i m p o s e d u p o n t h e B o a r d o f S u p e r v i s o r s t h a t i t s h a l l 

m e e t a f t e r t h e f i l i n g o f t h e p e t i t i o n a n d , i f i t f i n d s t h e s t a 

t u t o r y r e q u i r e m e n t s o f S e c t i o n 4 5 5 - 3 5 h a v e b e e n c o m p l i e d w i t h , i t 

s h a l l t h e n d i s s o l v e t h e d i s t r i c t , i s a m a n d a t o r y d u t y . T h e u s e 

o f t h e w o r d " s h a l l " w h e n a d d r e s s e d t o p u b l i c o f f i c e r s i s g e n e r a l l y 

c o n s t r u e d t o b e m a n d a t o r y . W i s d o m v . B o a r d , 2 3 6 I o w a 6 6 9 , 19 N.W. 

2d 6 0 2 ( 1 945 ) . E v e n t h e w o r d " m a y " i s c o n s t r u e d t o m e a n " s h a l l " 

w h e n e v e r t h e r i g h t s o f t h e p u b l i c o r t h i r d p e r s o n s d e p e n d u p o n 

t h e e x e r c i s e o f t h e p o w e r o r p e r f o r m a n c e o f t h e d u t y t o w h i c h i t 
( -

r e f e r s . 

V e r y t r u l y y o u r s , 

:.. /; ;! \[[ ji; I • 
OSCAR S T R A U S S 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

ew 



P O L I C E POWER: R a i l r o a d w o r k s h o p s . § 8 8 . 3 , 1 9 6 2 C o d e o f I o w a , a s 
a m e n d e d . B u i l d i n g s o r s t r u c t u r e s u s e d b y r a i l r o a d s t o h o u s e 
s e c t i o n c a r s o r t r u c k s a n d f o r t h e s t o r a g e o f t o o l s , s u p p l i e s a n d 
m a t e r i a l s c a n n o t b e c l a s s i f i e d a s w o r k s h o p s w i t h i n t h e i n t e n t 
a n d m e a n i n g o f S e c t i o n 8 8 . 3 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d . 

May 1 9 , 1 9 6 6 
S t a t e o f I o w a 

DEPARTMENT OF J U S T I C E 
Des M o i n e s , I o w a 

M r . R o b e r t C h e s h e r 
D e p u t y C o m m i s s i o n e r o f L a b o r 
S t a t e o f I o w a 
E. 7 t h a n d C o u r t 
L O C A L 

D e a r M r . C h e s h e r : 

I am i n r e c e i p t o f y o u r r e c e n t r e q u e s t f o r a n o p i n i o n c o n c e r n i n g 
t h e f o 1 l o w i n g : 

" S e c t i o n h a n d s o n t h e v a r i o u s r a i l r o a d s w o r k 
a t a n y n u m b e r o f l o c a t i o n s a l o n g t h e t r a c k s o r 
r i g h t o f w a y o f t h e i r s p e c i f i c d i v i s i o n o f a 
g i v e n r o a d . In m o s t i n s t a n c e s , h o w e v e r , t h e y 
a r e d i r e c t e d t o a s p e c i f i e d l o c a t i o n w h e r e t h e y 
c o n g r e g a t e e a c h d a y t o b e g i n t h e i r d a y ' s w o r k 
a n d t h e n r e t u r n t o t h e s a m e l o c a t i o n a t t h e e n d 
o f t h a t d a y ' s w o r k . In m o s t i n s t a n c e s , t h a t 
s p e c i f i e d l o c a t i o n h a s a b u i l d i n g o f s o m e s o r t 
t o h o u s e t h e s e c t i o n c a r o r t r u c k a s t h e c a s e 
m i g h t b e a n d f o r s t o r a g e o f t o o l s , s u p p l i e s a n d 
m a t e r i a 1 s . 

"I r e s p e c t f u l l y a s k a n o f f i c i a l o p i n i o n ; 1. A s 
t o w h e t h e r o r n o t t h i s b u i l d i n g w o u l d b e c l a s s i 
f i e d a s a w o r k s h o p , a s m e n t i o n e d i n s e c t i o n 
e i g h t y - e i g h t p o i n t t h r e e (88.3) o f t h e C o d e , a n d 
2 . I f i t i s c l a s s e d a s a w o r k s h o p , i s t h e c h a r 
a c t e r o f t h e w o r k p e r f o r m e d b y t h e e m p l o y e e s s u c h 
t h a t i t s h o u l d r e q u i r e a c h a n g e o f c l o t h i n g a s 
a l s o m e n t i o n e d i n c h a p t e r e i g h t y - e i g h t p o i n t t h r e e 
(88.3) o f t h e C o d e . " 

F i r s t o f a l l I w i 1 1 s e t o u t S e c t i o n 88.3 o f t h e 1 9 6 2 C o d e o f I o w a , 
a s a m e n d e d , w i t h w h i c h we a r e c o n c e r n e d , t o w i t : 
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" I n f a c t o r i e s , m e r c a n t i l e e s t a b l i s h m e n t s , m i l l s , 
a n d w o r k s h o p s , a d e q u a t e w a s h i n g f a c i l i t i e s s h a l l 
b e p r o v i d e d f o r a l l e m p l o y e e s ; a n d w h e n t h e l a b o r 
p e r f o r m e d b y t h e e m p l o y e e s i s o f s u c h a c h a r a c t e r 1 

a s t o r e q u i r e o r m a k e n e c e s s a r y a c h a n g e o f 
c l o t h i n g , w h o l l y o r i n p a r t , b y t h e e m p l o y e e s , 
t h e r e s h a l l b e p r o v i d e d a d r e s s i n g r o o m , o r 
r o o m s , l o c k e r s f o r k e e p i n g c l o t h i n g , a n d a d e 
q u a t e w a s h i n g f a c i l i t i e s s e p a r a t e f o r e a c h 
s e x , a n d n o p e r s o n o r p e r s o n s s h a l l b e a l l o w e d 
t o u s e t h e f a c i l i t i e s a s s i g n e d t o t h e o p p o s i t e 
s e x . A s u f f i c i e n t s u p p l y o f w a t e r s u i t a b l e f o r 
d r i n k i n g ^ p u r p o s e s s h a l l b e p r o v i d e d . " 

T h i s s e c t i o n , a l o n g w i t h o t h e r s e c t i o n s o f C h a p t e r 88, w e r e e n a c t e d 
f o r t h e s a f e t y a n d c o m f o r t o f l a b o r e r s a n d o t h e r p e r s o n s a s s e m b l e d 
i n f a c t o r i e s a n d b u i l d i n g s t h r o u g h o u t t h e s t a t e . S e e O . A . G . 1906 
p a g e 377- A p p a r e n t l y , t h e l e g i s l a t u r e f e l t i t n e c e s s a r y t o p r o v i d e 
m i n i m u m s t a n d a r d s o f s a f e t y a n d c o m f o r t f o r p e r s o n s , w h o s p e n d 
t h e i r w o r k i n g h o u r s w i t h i n a n e n c l o s e d a r e a o r b u i l d i n g , p e r f o r m 
i n g t h e i r a s s i g n e d t a s k s . 

T h e t e r m " w o r k s h o p " a s i t r e l a t e s t o r a i l r o a d a c t i v i t i e s w a s c o n 
s t r u e d i n R i c h m o n d a n d D -R . C o . v . C o m m i s s i o n e r s o f A l a m a n c e , 
8 4 NC 5 0 4 a s e m b r a c i n g " f o u n d r i e s , e n g i n e h o u s e s , d e p o t s , m a c h i n e 
s h o p s , n e c e s s a r y o f f i c e s , a n d a l l t h e u s u a l a p p l i a n c e s f o r t h e 
m a n u f a c t u r e o r r e p a i r o f e n g i n e s a n d o t h e r s t o c k r e q u i r e d f o r t h e 
o p e r a t i o n o f t h e r o a d " . 

S i m i l a r l y , i n F o r t S m i t h A i r c r a f t C o . v . S t a t e I n d u s t r i a l C o m m i s s i o n , 
1 P2d 682, 151 O k l a 67, t h e t e r m " w o r k s h o p " w a s h e l d a p p l i c a b l e t o 
a n a i r p o r t e q u i p p e d w i t h p o w e r d r i v e n m a c h i n e r y f o r b u i l d i n g , c l e a n 
i n g , a n d r e p a i r i n g a i r p l a n e s . A l s o , i n H o f f m e i e r v . S t a t e , 77 N . E . 
372, 37 I n d A p p . 526 i t . w a s h e l d t h a t a s h o p m a i n t a i n e d b y a s t r e e t 
r a i l r o a d c o m p a n y , w h e r e t h e p r i n c i p a l w o r k w a s r e p a i r o f c a r s o r 
o t h e r a p p l i a n c e s u s e d i n c a r r y i n g o n t h e b u s i n e s s , w a s a " w o r k s h o p " . 

I t a p p e a r s t h a t t h e t e r m " w o r k s h o p " m u s t b e i n t e r p r e t e d t o m e a n a 
b u i l d i n ' g o r s t r u c t u r e m a i n t a i n e d b y a r a i l r o a d c o r p o r a t i o n f o r t h e 
m a n u f a c t u r e a n d r e p a i r o f e n g i n e s a n d o t h e r s t o c k a n d a p p l i a n c e s 
u s e d i n c a r r y i n g o n t h e b u s i n e s s o f t h e r a i l r o a d . T h i s t y p e o f 
s t r u c t u r e w o u l d b e b u i l t o r d e s i g n e d b y t h e r a i l r o a d p r i m a r i l y w i t h 
t h e i d e a i n m i n d o f h o u s i n g r a i l r o a d e m p l o y e e s f o r a l l o r t h e g r e a t e r 
p a r t o f t h e i r w o r k d a y a n d n o t s i m p l y f o r t h e s t o r a g e o f v e h i c l e s 
a n d s u p p l i e s u s e d b y t h e s e e m p l o y e e s i n t h e i r d a i l y w o r k . 
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R e f e r r i n g t o y o u r s t a t e m e n t o f f a c t s o n e c a n r e a d i l y s e e t h a t t h e 
p a r t i c u l a r b u i l d i n g s o r s t r u c t u r e s i n q u e s t i o n a r e n o t c o n s t r u c t e d 
n o r u s e d i n s u c h a m a n n e r a s t o i n c l u d e t h e m w i t h i n t h e n o r m a l l y 
a c c e p t e d d e f i n i t i o n o f t h e t e r m " w o r k s h o p " . T h e e m p l o y e e s i n 
q u e s t i o n d o n o t w o r k i n t h e s e b u i l d i n g s b u t o n l y v i s i t t h e m b r i e f l y 
t w i c e a d a y , a n d t h e r e w o u l d , t h e r e f o r e , b e n o n e e d f o r i n s t a l l i n g 
t h e s a f e t y a n d c o m f o r t f a c i l i t i e s r e q u i r e d b y S e c t i o n 88.3. 

1 a m , t h e r e f o r e , o f t h e o p i n i o n t h e b u i l d i n g s o r s t r u c t u r e s u s e d b y 
r a i l r o a d s t o h o u s e s e c t i o n c a r s o r t r u c k s a n d f o r t h e s t o r a g e o f 
t o o l s , s u p p l i e s a n d m a t e r i a l s c a n n o t b e c l a s s i f i e d a s w o r k s h o p s 
w i t h i n t h e i n t e n t a n d m e a n i n g o f S e c t i o n 88.3. C o n s e q u e n t l y , i t 
b e c o m e s u n n e c e s s a r y t o a n s w e r q u e s t i o n t w o o f y o u r i n q u i r y . 

V e r y t r u l y y o u r s , 

S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

•bj 



SCHOOLS AND SCHOOL D I S T R I C T S . D r i v e r E d u c a t i o n . T i t l e 1 P u b l i c 
Haw 8 9 - 1 0 , $ " 2 7 4 . 7 , 1962 Code o f i owa ; § 4 ( 1 ) , C h a p t e r 226 , 
§ 4 ( 2 ) , C h a p t e r . 2 2 6 and § 5, C h a p t e r 2 7 4 , A c t s o f t h e 6 l s t G .A . 
P u b l i c s c h o o l s may n o t s e n d t h e i r d r i v e r e d u c a t i o n i n s t r u c t o r 
i n t o a p r i v a t e s c h o o l . ' T h e p u b l i c s c h o o l d i s t r i c t " o f f e r i n g " 
d r i v e r e d u c a t i o n must " o f f e r " t h e same t o a l l r e s i d e n t s be tween 
t h e a g e s o f 15 a n d 2 1 . 

May 20 , 1966 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

M r . A d r i a n B r i n c k 
S t a t e R e p r e s e n t a t i v e 
L e e County 
West P o i n t , Iowa 

Dear M r . B r i n c k : 

T h i s i s i n r e s p o n s e t o y o u r r e c e n t i n q u i r y w h e r e i n y o u p r e 
s e n t e d t h e f o l l o w i n g : 

" U n d e r t h e s h a r e d t i m e s e c t i o n o f t h e s t a n d a r d s 
b i l l [ C h a p t e r 2 2 6 , A c t s o f t h e 6 l s t G . A . ] w i l l 
i t b e - l e g a l f o r a s c h o o l b o a r d t o s e n d t h e i r 
d r i v e r e d u c a t i o n i n s t r u c t i o n t e a c h e r t o a n e a r b y 
p a r o c h i a l s c h o o l [ i n t h e same d i s t r i c t ] and 
o f f e r d r i v e r e d u c a t i o n d u r i n g t h e r e g u l a r s c h o o l 
p e r i o d ? " 

In r e p l y t o y o u r i n q u i r y i t i s r e l e v a n t t h a t we u n d e r s t a n d 
what i s c o n t e m p l a t e d by a s h a r e d t i m e p r o j e c t i n s t i t u t e d u n d e r 
S e c t i o n 4 ( 2 ) , C h a p t e r 2 2 6 , A c t s o f t h e 6 l s t G e n e r a l A s s e m b l y . 
" S h a r e d t i m e i s d e f i n e d as an a r r a n g e m e n t w h e r e b y n o n - p u b l i c 
s c h o o l s s e n d t h e i r p u p i l s t o p u b l i c s c h o o l s f o r i n s t r u c t i o n 
i n one o r more s u b j e c t s d u r i n g a r e g u l a r s c h o o l d a y . " See 
o p i n i o n t o S e n a t o r J o h n K i b b i e , A p r i l 2 8 , 1 9 6 5 . In c o n t r a s t 
t o t h e a b o v e d e f i n i t i o n o f s h a r e d t i m e t h e a r r a n g e m e n t s e t 
o u t in y o u r r e q u e s t a p p e a r s t o be a s h a r i n g o f i n s t r u c t o r s 
w i t h t h e s a l a r y o f t h e same t o b e p a i d by t h e p u b l i c s c h o o l 
d i s t r i c t . 

S e c t i o n 4 ( 2 ) , C h a p t e r 2 2 6 , A c t s o f t h e 6 l s t G e n e r a ] A s s e m b l y , 
e x p r e s s l y a u t h o r i z e s s h a r e d t i m e i n t h e f o l l o w i n g m a n n e r : 

6 6 - 5 - 9 



M r . A d r i a n B r i n c k - 2 -

" T h e s t a t e b o a r d , when n e c e s s a r y t o r e a l i z e t h e 
p u r p o s e s o f t h i s c h a p t e r , s h a l l a p p r o v e : 

" 2 . The e n r o l l m e n t i n p u b l i c s c h o o l s f o r s p e c i 
f i e d c o u r s e s o f s t u d e n t s who a l s o a r e e n r o l l e d ' 
i n p r i v a t e s c h o o l s , when t h e c o u r s e s i n w h i c h 
they s e e k e n r o l l m e n t a r e n o t a v a i l a b l e t o them 
i n t h e i r p r j v a t e s c h o o l s , p r o v i d e d s u c h s t u d e n t s 
have s a t i s f a c t o r i l y c o m p l e t e d p r e r e q u i s i t e 
c o u r s e s , i f a n y , i n s c h o o l s m a i n t a i n i n g s t a n 
d a r d s e q u i v a l e n t t o t h e a p p r o v a l s t a n d a r d s f o r 
p u b l i c s c h o o l s , o r h a v e o t h e r w i s e shown e q u i v a 
l e n t c o m p e t e n c e t h r o u g h t e s t i n g . " 

The s h a r i n g o f i n s t r u c t o r s b e t w e e n p r i v a t e and p u b l i c s c h o o l s 
i s n o t p r o v i d e d f o r in t h e a b o v e s e c t i o n . A u t h o r i t y may n o t 
be i m p l i e d t o i n c l u d e t h e s h a r i n g o f i n s t r u c t o r s w i t h i n t h e 
s h a r e d t i m e p r o v i s i o n b e c a u s e a power may be i m p l i e d o n l y 
w h e r e i t i s e s s e n t i a l t o e f f e c t u a t e t h e powers e x p r e s s l y g i v e n 
by s t a t u t e . C i t y o f Des M o i n e s v . F o w l e r , 218 Iowa 5 0 4 , 255 
N.W. 880 ( 1 9 3 4 ) • You s h o u l d a l s o be aware o f t h e r u l e o f s t a 
t u t o r y c o n s t r u c t i o n w h i c h p r o v i d e s t h a t e x p r e s s m e n t i o n o f one 
t h i n g in a s t a t u t e e x c l u d e s what i s n o t m e n t i o n e d . P i e r c e v• 
B e k i n s Van & S t o r a g e Company, 185 Iowa 1346 , 172 N.W. 191 ( 1 9 1 9 ) . 
In v i e w o f t h e a b o v e i t i s my o p i n i o n t h a t t h e s e n d i n g o f a 
d r i v e r e d u c a t i o n i n s t r u c t o r t o a p r i v a t e s c h o o l i s n o t i n c l u d e d 
w i t h i n t h e s h a r e d t i m e p r o v i s i o n o f S e c t i o n 4 ( 2 ) , C h a p t e r 2 2 6 , 
A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y . 

The s h a r i n g o f an i n s t r u c t o r i s p o s s i b l e u n d e r S e c t i o n 4 ( 1 ) , 
C h a p t e r 2 2 6 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , w h i c h p r o v i d e s 
as f o l 1 o w s : 

" T h e s t a t e b o a r d , when n e c e s s a r y t o r e a l i z e t h e 
p u r p o s e s o f t h i s c h a p t e r , s h a l l a p p r o v e : 

" 1 . The s h a r i n g o f t h e s e r v i c e s o f a s i n g l e 
i n s t r u c t o r by two (2 ) o r more s c h o o l s in two 
( 2 ) o r more s c h o o l d l s t r i c t s T 7 1 (Emphas i s 
A d d e d ) 

The a b o v e p r o v i s i o n a l l o w s t h e s h a r i n g o f an i n s t r u c t o r by two 
o r more s c h o o l d i s t r i c t s w h i c h i s q u i t e d i f f e r e n t t h a n t h e 
s h a r i n g o f an i n s t r u c t o r by a p r i v a t e s c h o o l and p u b l i c s c h o o l 
i n t h e same d i s t r i c t . In a d d i t i o n , you s h o u l d be c o g n i z a n t 
o f t h e d e c i s i o n o f t h e Iowa Supreme C o u r t i n d i c a t i n g t h a t t h e 
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s c h o o l laws o f . I o w a c o n c e r n o n l y p u b l i c . s c h o o l s u n l e s s ' o t h e r 
w i s e e x p r e s s 1 y ; i n d i c a t e d . S i l v e r Lake C o n s o l i d a t e d S c h o o l 
D i s t r i c t v . P a r k e r , 238 Iowa 9 8 4 , 2 9 N.W.2d 214 ( 1 9 4 7 ) . 
T h e r e f o r e , a s s u m i n g w i t h o u t a c t u a l l y d e c i d i n g w h e t h e r e d u c a 
t i n g d r i v e r s i s one o f t h e p u r p o s e s o f C h a p t e r 2 5 7 . as a m e n d e d , 
i t i s my o p i n i o n t h a t S e c t i o n 4 ( 1 ) , C h a p t e r 2 2 6 , A c t s o f t h e 
6 1 s t G e n e r a l A s s e m b l y does n o t a u t h o r i z e t h e p u b l i c s c h o o l 
d i s t r i c t t o s e n d ' i t ' s d r i v e r e d u c a t i o n i n s t r u c t o r t o a p r i v a t e 
s c h o o l w i t h i n t h e p u b l i c s c h o o l d i s t r i c t . 

T h i s o p i n i o n i s t p be d i s t i n g u i s h e d f r o m t h e o p i n i o n i s s u e d 
A p r i l 14, 1966 , tjp Mr . P a u l F. J o h n s t o n , S t a t e S u p e r i n t e n d e n t 
o f P u b l i c I n s t r u c t i o n , w h e r e i n we s t a t e d t h a t u n d e r T i t l e I 
o f t h e E l e m e n t a r y - S e c o n d a r y E d u c a t i o n A c t o f 1965 , s c h o o l d i s 
t r i c t s may p r o v i d e n o n - i n s t r u c t i o n a l p u b l i c s c h o o l t e a c h e r s 
and e q u i p m e n t t o p r i v a t e s c h o o l s . The f e d e r a l l y f u n d e d E l e 
m e n t a r y - S e c o n d a r y E d u c a t i o n A c t o f 1965 c o n t e m p l a t e d t h a t 
n o n - i n s t r u c t i o n a 1 s e r v i c e s o f t e a c h e r s and m a t e r i a l s , h i r e d 
o r p u r c h a s e d w i t h f e d e r a l f u n d s , w o u l d be p r o v i d e d on p r i v a t e 
s c h o o l p r e m i s e s . The D r i v e r E d u c a t i o n A c t , h o w e v e r , i s a 
s t a t e f i n a n c e d p r o g r a m and i t does n o t g i v e t h e s l i g h t e s t 
h i n t t h a t t h e s a i d i n s t r u c t i o n may be o f f e r e d by t h e p u b l i c 
s c h o o l d i s t r i c t on p r i v a t e s c h o o l p r e m i s e s . 

In a c c o r d w i t h t h e a b o v e i t i s 
p u b l i c s c h o o l d r i v e r e d u c a t i o n 
p r i v a t e s c h o o l s . 

t h e o p i n i o n o f t h i s o f f i c e t h a t 
i n s t r u c t o r s may n o t be s e n t t o 

Due t o t h e a p p a r e n t w i d e s p r e a d m i s c o n c e p t i o n s c o n c e r n i n g t h e 
o f f e r i n g o f d r i v e r e d u c a t i o n i t i s a p p r o p r i a t e f o r us t o 
d e v o t e a few l i n e s t o t h a t s u b j e c t a t t h i s t i m e . S e c t i o n 5 , 
C h a p t e r 2 7 4 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , t h e D r i v e r 
E d u c a t i o n A c t , p r o v i d e s i n p a r t as f o l l o w s : 

" Commenc ing w i t h t h e S e p t e m b e r , 1 9 6 5 , s c h o o l t e r m , 
t h e s t a t e o f Iowa s h a l l r e i m b u r s e e a c h p u b l i c 
s c h o o l d i s t r i c t i n an amount n o t t o e x c e e d t h i r t y 
(30) d o l l a r s p e r s t u d e n t f o r e a c h s t u d e n t com
p l e t i n g an a p p r o v e d d r i v e r e d u c a t i o n c o u r s e 
o f f e r e d o r made a v a i l a b l e by t h e s c h o o l d i s t r i c t . 
E ve ry , p u b l i c s c h o o l d i s t r i c t i n Iowa s h a l l o f f e r 
o r make a v a i l a b l e t o a l l s t u d e n t s r e s i d i n g i n 
t h e s c h o o l d i s t r i c t an a p p r o v e d c o u r s e in d r i v e r 
e d u c a t i o n . Funds f o r s u c h r e i m b u r s e m e n t s h a l l 
be a p p r o p r i a t e d by t h e l e g i s l a t u r e t o a s p e c i a l 
d r i v e r e d u c a t i o n f u n d t o be a d m i n i s t e r e d by t h e 
d e p a r t m e n t o f p u b l i c i n s t r u c t i o n . Two (2 ) p e r 
c e n t o f t h e a n n u a l amount a l l o c a t e d t o t h e 
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s p e c i a l d r i v e r e d u c a t i o n f u n d , s h a l l be a v a i l - ? 
a b l e t o t h e d e p a r t m e n t o f p u b l i c i n s t r u c t i o n 
f o r u se in; d i s c h a r g i n g t h e c o s t o f a d m i n i s t r a 
t i o n o f t h i s A c t . 

" S t u d e n t , fcjr p u r p o s e s o f t h i s A c t s h a l l mean, 
any p e r s o n b e t w e e n t h e aqes o f f i f t e e n (15 ) 
y e a r s and t w e n t y - o n e ( 2 1 ) y e a r s who r e s i d e s 
i n t h e p u b l i c s c h o o l d i s t r i c t and who s a t i s f i e s 
t h e p r e l i m i n a r y l i c e n s i n g r e q u i r e m e n t s o f t h e 
d e p a r t m e n t o f p u b l i c s a f e t y . " 

In c o n s t r u i n g t h e a b o v e p r o v i s i o n t h i s o f f i c e has s t a t e d : 

" T h e c o n t r o l l i n g l a n g u a g e w i t h i n t h e a b o v e s e c 
t i o n i s f o u n d i n t h e l e g i s l a t i v e d e f i n i t i o n 
o f t h e word ' s t u d e n t ' t h e key word in d e t e r 
m i n i n g e l i g i b i l i t y f o r p a r t i c i p a t i o n i n t h e 
d r i v e r t r a i n i n g c o u r s e . As d e f i n e d s t u d e n t 
means ' a n y p e r s o n b e t w e e n t h e a ge s o f f i f t e e n 
( 1 5 ) y e a r s and t w e n t y - o n e ( 2 1 ) y e a r s who r e 
s i d e s w i t h i n t h e p u b l i c s c h o o l d i s t r i c t * * 
H . F . 3 9 0 , § 5 , A c t s o f t h e 6 l s t G e n e r a l A s s e m 
b l y . The a b o v e d e f i n i t i o n e x t e n d s t h e a p p l i 
c a t i o n o f t h i s e n a c t m e n t t o ' a n y p e r s o n 1 i n 
c l e a r and u n a m b i g u o u s l a n g u a g e . 'Where l a n 
guage o f a s t a t u t e i s p l a i n a n d u n a m b i g u o u s , 
t h e r e i s no o c c a s i o n f o r c o n s t r u c t i o n , * * * , 
b u t t h e s t a t u t e mus t be g i v e n e f f e c t a c c o r d i n g 
t o i t s p i a i n and o b v i ous mean i ng * * * . ' Sm i t h 
v . S i o u x C i t y S t o c k Y a r d s C o . , 219 Iowa 1 1 4 2 , 
1149; 260 N.W. 5 3 1 , 534 ( 1 9 3 5 ) . 

" T h e r e can be no d o u b t as t o t h e m e a n i n g o f 
House F i l e 3 9 0 , when we c o n s i d e r t h e d e f i n i 
t i o n o f s t u d e n t t o mean ' a n y p e r s o n b e t w e e n 
t h e ages o f f i f t e e n ( 1 5 ) y e a r s and t w e n t y -
one (21 ) y e a r s who r e s i d e s i n t h e - . p u b l i c s c h o o l 
d i s t r i c t . ' T h i s means t h a t a s l o n g as a p e r s o n 
l i v e s w i t h i n t h e s c h o o l d i s t r i c t and i s w i t h i n 
t h e p e r m i s s i v e a ge s o f House F i l e 3 9 0 , he w i l l 
be c o n s i d e r e d a s t u d e n t and w i l l be p e r m i t t e d 
t o t a k e t h e d r i v e r t r a i n i n g c o u r s e r e g a r d l e s s 
o f s c h o o l a t t e n d a n c e . In a c c o r d a n c e w i t h t h e 
L e g i s l a t u r e ' s d e f i n i t i o n o f s t u d e n t i t i s n o t 
n e c e s s a r y f o r a p e r s o n t o be e n r o l l e d i n any 
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s c h o o l t o be e l i g i b l e f o r t h e . c o u r s e . T h e r e 
f o r e , I am o f t h e o p i n i o n t h a t p r i v a t e and 
p a r o c h i a l s c h o o l s t u d e n t s w i l l be e l i g i b l e 
t o p a r t i c i p a t e i n t h e d r i v e r e d u c a t i o n c o u r s e s 
o f f e r e d by t h e s c h o o l d i s t r i c t i n w h i c h t h e y 
r e s i d e . " O p i n i o n t o Pau l E. C r a i g , O c t . 2 9 , 

1965. "t ; 
i n a c c o r d w i t h t | e a b o v e i t i s e v i d e n t t h a t s c h o o l b o a r d s 
" o f f e r i n g " d r i v e n e d u c a t i o n mus t o f f e r t h e s a i d c o u r s e t o a l l 
s t u d e n t s b e t w e e n J t h e a ge s o f f i f t e e n (15 ) and t w e n t y - o n e ( 2 1 ) , 
r e g a r d l e s s o f w h e t h e r t h e s t u d e n t s a r e e n r o l l e d i n p u b l i c 
s c h o o l , p r i v a t e s c h o o l o r no s c h o o l . In t h i s t h e r e i s no 
room f o r d i s c r e t i o n , t h e l e g i s l a t i v e l a n g u a g e i s m a n d a t o r y . 

D r i v e r E d u c a t i o n mus t be o f f e r e d f o r a t l e a s t one s e m e s t e r 
d u r i n g t h e r e g u l a r s c h o o l t e r m and i t may be o f f e r e d d u r i n g 
t h e summer. See o p i n i o n t o W. T . E d g r e n , A s s i s t a n t S u p e r i n 
t e n d e n t o f P u b l i c I n s t r u c t i o n , May 6 , 1966. T h e r e w i l l p r o 
b a b l y be no p r o b l e m i n o f f e r i n g t h e c o u r s e t o t h e r e g u l a r 
p u b l i c s c h o o l p u p i l s a t t h e a b o v e t i m e s . The m e c h a n i c s o f 
o f f e r i n g d r i v e r e d u c a t i o n t o t h e n o n - p u b l i c s c h o o l s t u d e n t s 
and t h o s e n o t e n r o l l e d in a n y s c h o o l i s l e f t t o t h e s o u n d 
d i s c r e t i o n o f t h e l o c a l s c h o o l b o a r d . P r e s u m a b l y , t h e s a i d 
c o u r s e w i l l be o f f e r e d t o t h e n o n - p u b l i c s c h o o l s t u d e n t s 
u n d e r a S e c t i o n 2 7 4 . 7 d u a l e n r o l l m e n t p l a n o r d u r i n g summer 
s c h o o l , h o w e v e r , t h e l o c a l b o a r d i s n o t l i m i t e d t o t h e a b o v e 
two p o s s i b i l i t i e s . I t s h o u l d be remembered t h a t r e g a r d l e s s 
o f what p r o c e d u r e f o r o f f e r i n g d r i v e r e d u c a t i o n i s s e l e c t e d 
t h e l o c a l s c h o o l mus t o f f e r t h e same t o a l l on a r e a s o n a b l e 
bas i s . 

V e r y t r u l y y o u r s , 

.... S'l'••^••O-'x 's 
NOLDEN GENTRY 
A s s i s t a n t A t t o r n e y G e n e r a l 

NG: ms 



ELECT IONS: . R e g i s t r a t i o n . § 4 8 . 1 1 , 1962 Code o f Iowa. A p p l i c a t i o n s 
f o r r e g i s t r a t i o n must n o t be r e c e i v e d f o r n j n e f u l l d a y s be tween the 
l a s t day o f r e g i s t r a t i o n and e l e c t i o n / d a y as t o t h a t p a r t i c u 1 a r 
e l e c t i o n . F o r any : o t h e r e l e c t i o n , h o w e v e r , a p p l i c a t i o n s f o r r e g i s 
t r a t i o n must c o n t i n u e t o be r e c e i v e d . 

May 2 6 , 1966 . 

S t a t e o f Iowa ' . • 
.DEPARTMENT O F ' J U S T I C E . 

,. Des M o i n e s -; 

M r . J a c k M. F u l t o n 
L i n n C o u n t y A t t o r n e y 
L i n n C o u n t y C o u r t House 
C e d a r R a p i d s , Iowa 

Dear M r . F u l t o n : 

The A t t o r n e y G e n e r a l has r e f e r r e d t o me y o u r r e c e n t r e q u e s t f o r an 
o p i n i o n on the f o l l o w i n g q u e s t i o n : 

" I f , t w o o r more e l e c t i o n s a r e s c h e d u l e d t o be 
h e l d w i t h i n a t e n - d a y p e r i o d , may t h e d u l y 
a u t h o r i z e d c l e r k , u n d e r a u t h o r i t y o f S e c t i o n 
48.11 o f t h e Code o f Iowa, c l o s e t h e r e g i s t r a 
t i o n books t e n d a y s b e f o r e t h e f i r s t e l e c t i o n 
and n o t o p e n r e g i s t r a t i o n a t a n y t i m e s u b s e 
q u e n t f o r f u r t h e r r e g i s t r a t i o n , u n t i l t h e l a s t 
e l e c t i o n i n t h e s e r i e s has b e e n h e l d ? " 

I t w i l l be h e l p f u l t o s e t o u t t h e s t a t u t o r y p r o v i s i o n s w i t h w h i c h 
we a r e h e r e c o n c e r n e d . The r e l e v a n t p o r t i o n o f S e c t i o n 48 .11 
s t a t e s : 

" T h e c o m m i s s i o n e r o f r e g i s t r a t i o n , o r a d u l y 
a u t h o r i z e d c l e r k a c t i n g f o r h i m , s h a l l , up 
t o and i n c l u d i n g t h e t e n t h day n e x t p r e c e d i n g 
a n y e l e c t i o n , r e c e i v e t h e a p p l i c a t i o n f o r 
r e g i s t r a t i o n o f a l l s u c h q u a l i f i e d v o t e r s a s 
s h a l l p e r s o n a l l y a p p e a r f o r r e g i s t r a t i o n a t 
t h e o f f i c e o f t h e c o m m i s s i o n e r o r a t any o t h e r 
p l a c e as i s d e s i g n a t e d by him f o r r e g i s t r a t i o n , 
who t h e n a r e o r on t h e d a t e o f e l e c t i o n n e x t 
f o l l o w i n g t h e day o f m a k i n g s u c h a p p l i c a t i o n 
w i l l be e n t i t l e d t o v o t e . . . . " 

S e c t i o n 4 8 . 1 3 s t a t e s : 

" T h e c o m m i s s i o n e r o f r e g i s t r a t i o n s h a l l h ave 
n i n e f u l l d a y s b e t w e e n t h e l a s t day o f r e g i s t r a 
t i o n and e l e c t i o n day t o p e r f e c t h i s e l e c t i o n 
r e g i s t e r s a n d , f o r t h a t p u r p o s e , n i n e d a y s b e f o r e 
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any e l e c t i o n day s h a l l be d a y s upon wh ich , 
v o t e r s may n o t r e g i s t e r . D u r i n g t h e s e n i n e 
d a y s the c o m m i s s i o n e r s h a l l c o m p l e t e t h e 
e l e c t i o n r e g i s t e r s a n d , on t h e day b e f o r e 
e l e c t i o n d a y , he s h a l l d e l i v e r them as r e 
q u i r e d by law t o e a c h e l e c t i o n p r e c i n c t . " 

The u l t i m a t e o b j e c t in t he c o n s t r u c t i o n o f a s t a t u t e i s t o d e t e r m i n e 
l e g i s l a t i v e i n t e n t . R i c h a r d s o n v . C i t y o f J e f f e r s o n . Iowa , 
134 N.W.2d 528 (1 96S)~ And i n d e t e r m i n i n g t he c o r r e c t c o n s t r u c t i o n " 
of a s t a t u t e , i t i s - p r o p e r t o c o n s i d e r t h e e v i l s o u g h t t o be r e m e d i e d 
by, i t and t h e o b j e c t ? and p u r p o s e s s o u g h t t o be o b t a i n e d by i t . S t a t e 
v . Bi s h o p . Iowa' , 132 N.W.2d 455 ( 1 9 6 5 ) . The c o n s t i t u t i o n a l 
and s t a t u t o r y p r o v i s i o n s r e l a t i v e t o v o t i n g and v o t e r r e g i s t r a t i o n 
have g e n e r a l l y been e n a c t e d i n o r d e r t o p r o v i d e a d e q u a t e p r o o f o f t h e 
e x i s t e n c e o f t h e r e q u i s i t e c o n s t i t u t i o n a l r e q u i r e m e n t s f o r v o t i n g 
and t o p r e v e n t f r a u d by p r o v i d i n g i n a d v a n c e an a u t h e n t i c l i s t o f 
q u a l i f i e d v o t e r s . See 18 A m . J u r . E l e c t i o n s § 8 5 , 29 C . J . S . E l e c t i o n s 
§ 3 7 . 

When r e a d i n c o n j u n c t i o n w i t h S e c t i o n 4 8 . 1 3 , 1962 Code o f Iowa, and 
i n t he l i g h t o f t he g e n e r a l p u r p o s e s o f t h e r e g i s t r a t i o n and v o t i n g 
l a w s , i t a p p e a r s c l e a r t h a t S e c t i o n 48.11 was meant t o p r o v i d e t h e 
c o m m i s s i o n e r an a d e q u a t e t i m e t o c o m p l e t e t h e e l e c t i o n r e g i s t e r s so 
t h a t an a u t h e n t i c l i s t o f q u a l i f i e d v o t e r s m i g h t be d e l i v e r e d t o 
e a c h e l e c t i o n p r e c i n c t on t h e day b e f o r e e l e c t i o n d a y . The l e g i s l a 
t u r e d e t e r m i n e d t h a t 10 d a y s p r o v i d e d an a d e q u a t e t i m e i n w h i c h t o 
do t h i s w i t h o u t i n f r i n g i n g upon t h e s u f f r a g e r i g h t s o f Iowa c i t i z e n s . 

B e c a u s e r e g i s t r a t i o n a c t s s h o u l d be c o n s t r u e d so as t o g i v e t h e 
e l e c t o r t h e f u l l e s t o p p o r t u n i t y t o v o t e t h a t i s c o n s i s t e n t w i t h 
t h e i r p u r p o s e s , i t does n o t a p p e a r t h a t an i n t e r p r e t a t i o n o f t h e 
l a n g u a g e o f S e c t i o n 48.11 s h o u l d d i m i n i s h t o any e x t e n t t h e s u f f r a g e 
r i g h t s o f Iowa v o t e r s u n l e s s s u c h an i n t e r p r e t a t i o n i s a b s o l u t e l y 
n e c e s s a r y . Such a n e c e s s i t y does n o t seem to e x i s t i n t h i s i n s t a n c e . 
C o n s e q u e n t l y , i t a p p e a r s t h a t what i s meant by t h i s l a n g u a g e i s t h a t 
a p p l i c a t i o n s f o r r e g i s t r a t i o n m u s t n o t be r e c e i v e d n i n e d a y s b e f o r e 
e l e c t i o n day a s t o t h a t p a r t i c u l a r e l e c t i o n . F o r any o t h e r e l e c t i o n , 
a p p l i c a t i o n s f o r r e g i s t r a t i o n s h o u l d c o n t i n u e t o be r e c e i v e d . 

T h i s same r e s u l t was r e a c h e d i n t h e o n l y two c a s e s w h i c h we h a v e 
f o u n d d e a l i n g w i t h t h i s s p e c i f i c p r o b l e m . G u n t e r e t a l v . Gayden e t a l . 
84 SC 4 8 , 65 S . E . 948 ( 1 9 0 9 ) , S t a t e ex r e l Lawhead v . Kanawha CounTy 
C o u r t . 129 W.Va 167, 38 S . E . 2 d 897 ( 1 9 4 6 ) . In r e a c h i n g t h i s c o n c l u s i o n , 
t h e c o u r t i n t h e Lawhead c a s e was d e a l i n g w i t h a s i m i l a r s t a t u t e i n 
v o l v i n g a t h i r t y day p e r i o d . In t h a t c a s e t h e c o u r t s t a t e d : 
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" I t i s e n t i r e l y p o s s i b l e t h a t numerous v o t e r s 
c o u l d be d i s f r a n c h i s e d , o r t h e i r r i g h t t o 
r e g i s t e r r e s t r i c t e d , by t h e c a l l i n g o f s p e c i a l 
e l e c t i o n s o f w h i c h t h e y may have no k n o w l e d g e , 
and upon p r e s e n t i n g t h e m s e l v e s f o r r e g i s t r a t i o n 
t h e p e n d e n c y o f s u c h e l e c t i o n c o u l d be u t i l i z e d 
as a b a r t o t h e i r r i g h t o f r e g i s t r a t i o n . . . . 

" U p o n c o n s i d e r a t i o n o f t h e c o n s t i t u t i o n a l p r o 
v i s i o n s ah.d s t a t u t e s e n a c t e d p u r s u a n t t h e r e t o 
on the s u b j e c t s o f v o t i n g and e l e c t i o n s , we 
t h i n k t h a t u n d e r S e c t i o n 26 o f t h e P e r m a n e n t 
R e g i s t r a t i o n Law, as a m e n d e d , t h a t t h e p e n d e n c y 
o f an e l e c t i o n to be h e l d w i t h i n t h i r t y d a y s 
f r o m the d a t e demand i s made by a q u a l i f i e d 
v o t e r to r e g i s t e r does n o t p r e c l u d e h i s r i g h t 
t o r e g i s t e r , bu t he i s o n l y e n t i t l e d to v o t e 
a t e l e c t i o n s t o be h e l d t h i r t y days o r more 
f r o m the d a t e o f h i s demand. G i v i n g t o t h e 
s t a t u t e t h i s i n t e r p r e t a t i o n , we make e f f e c t i v e 
what we b e l i e v e was t he t r u e i n t e n t o f t h e 
L e g i s l a t u r e , and a v o i d t h e unhappy c o n s e q u e n c e s 
w h i c h w o u l d f o l l o w i f t h e c o n t e n t i o n s o f r e 
s p o n d e n t s w e r e u p h e l d . " 

T h u s , i t i s my o p i n i o n t h a t u n d e r S e c t i o n 4 8 . 1 1 , 1962 Code o f Iowa, 
a p p l i c a t i o n s f o r r e g i s t r a t i o n mus t n o t be r e c e i v e d f o r n i n e f u l l 
d ay s b e t w e e n t h e l a s t day o f r e g i s t r a t i o n and e l e c t i o n day as t o 
t h a t p a r t i c u l a r e l e c t i o n . F o r any o t h e r e l e c t i o n , h o w e v e r , a p p l i c a 
t i o n s f o r r e g i s t r a t i o n mus t c o n t i n u e t o be r e c e i v e d . 

V e r y t r u l y y o u r s , 

* * * 



WELFARE-: C l a i m s F o r M e d i c a l A t t e n d a n c e . § § 252 .28 : , 2 5 2 . 3 4 , 
2 5 2 . 3 5 , 3 4 7 . 1 6 and 3 4 7 . 2 1 , 1962 Code o f Iowa. T h e , C o u n t y 
B o a r d o f S u p e r v i s o r s may r e j e c t o r d i m i n i s h an i n d i g e n t 
m e d i c a l a t t e n d a n c e c l a i m o n l y when t h e c h a r g e i s more t h a n 
i s u s u a l l y c h a r g e d f o r l i k e s e r v i c e s in the n e i g h b o r h o o d 
where s u c h s e r v i c e s were r e n d e r e d . 

May 26 , 1966 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

jgjr. J o h n W a l k e r 
f t a t e S e n a t o r 
W i l l i ams , Iowa 

Dear S e n a t o r W a l k e r : 

T h i s i s i n r e s p o n s e t o y o u r r e c e n t i n q u i r y c o n c e r n i n g t h e 
H a m i l t o n C o u n t y Pub 1 i c H o s p i t a 1 1 s c h a r g e s f o r c o u n t y w e l 
f a r e p a t i e n t s . Your l e t t e r r e v e a l e d t h e f o l l o w i n g i n f o r m a 
t i o n r e g a r d i n g room c h a r g e s f o r w e l f a r e p a t i e n t s : 

" T h e B o a r d o f S u p e r v i s o r s h a v e r e f u s e d t o pay more 
t h a n $ 1 2 . 5 0 p e r day f o r room c h a r g e s f o r w e l f a r e 
p a t i e n t s . Of t h e 76 b e d s a v a i l a b l e o n l y t h r e e 
w a r d bed s a r e p r i c e d a t $ 1 4 . 5 0 p e r ^ d a y w i t h t w o -
b e d a c c o m m o d a t i o n s p r i c e d f r o m $ 1 5 - 5 0 t o $ 1 6 . 5 0 
p e r d a y . P r i v a t e rooms a r e p r i c e d b e t w e e n $ 1 7 . 0 0 
and $ 1 9 . 0 0 a d a y . T h e s e room p r i c e s a r e t h e l o w e s t 
o f any h o s p i t a l i n o u r d i s t r i c t . To a c c e p t $ 1 2 . 5 0 
p e r day w o u l d be a c c e p t i n g $ 2 . 0 0 p e r day l e s s t h a n 
o u r c h e a p e s t room. 

" A s u r v e y o f a l l w e l f a r e p a t i e n t s t h e f i r s t n i n e 
month s o f 1965 (62 c a s e s ) r e v e a l e d t h a t o u r a c t u a l 
b i l l i n g came t o $ 1 9 . 2 9 p e r d a y a v e r a g e f o r a l l 
w e l f a r e p a t i e n t s w i t h t h e c o u n t y p a y i n g an a v e r a g e 
o f $ 1 6 . 6 7 p e r d a y . The d i f f e r e n c e r e s u l t s f r o m 
p a r t i a l i n s u r a n c e c o v e r a g e and p a t i e n t s p a y i n g 
p a r t o f t h e c o s t o f c a r e when f u n d s were a v a i l a b l e . 
The a v e r a g e c o s t p e r p a t i e n t day o f s e r v i c e f o r 
a l l c a s e s i n t h e h o s p i t a l d u r i n g 1965 was $ 2 6 . 0 2 . 
I t i s a p p a r e n t t h a t w e l f a r e p a t i e n t s a l r e a d y a r e 
b e i n g c a r e d f o r a t a l e s s c o s t p e r day t h a n o t h e r 
p a t i e n t s . F o r t h i s r e a s o n i t i s f e l t t h a t we 
c a n n o t a c c e p t l e s s t h a n o u r r e g u l a r c h a r g e s i n 
t r e a t i n g w e l f a r e p a t i e n t s , e s p e c i a l l y when t h e 
r e g u l a r c h a r g e s b i l l e d f o r w e l f a r e p a t i e n t s a r e l e s s 
t h a n t h e a v e r a g e c o s t p e r day i n m a i n t a i n i n g h o s 
p i t a l s e r v i c e . " 
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Y o u r l e t t e r s e e k s t o d e t e r m i n e w h e t h e r t h e Boa rd o f S u p e r 
v i s o r s may s e t $ 1 2 . 5 0 , as a maximum amount t h a t t h e y w i l l 
pay f o r h o s p i t a l rooms f o r i n d i g e n t s t r e a t e d a t t h e H a m i l t o n 
C o u n t y P u b l i c H o s p i t a l . In r e p l y t o y o u r i n q u i r y I d i r e c t 
y o u r a t t e n t i o n t o t h e f o l l o w i n g r e l e v a n t p r o v i s i o n s o f t h e 
1962 Code o f Iowa: 

" 3 4 7 . 1 6 * * t In c a s e s o t h e r t h a n t u b e r 
c u l o s i s , carq and t r e a t m e n t i n s u c h c o u n t y 
p u b l i c h o s p i t a l t o any i n d i g e n t p e r s o n s 
s h a l l l i k e w i s e be f u r n i s h e d t o s u c h r e s i d e n t s 

, o f t h e c o u n t y t a s have e s t a b l i s h e d l e g a l s e t 
t l e m e n t i n t h e c o u n t y as d e f i n e d i n s e c t i o n 
2 5 2 . 1 6 and h a v e b e e n f o u n d by t h e b o a r d o f 
h o s p i t a l t r u s t e e s t o be i n d i g e n t and e n t i t l e d 
t o s a i d c a r e . In i n t e g r a t e d c o u n t i e s w h e r e 
t h e b o a r d o f h o s p i t a l t r u s t e e s h a v e no s o c i a l 
s e r v i c e d e p a r t m e n t , t h e n u n d e r t h e s u p e r v i s i o n 
o f t h e b o a r d o f h o s p i t a l t r u s t e e s , * * * t h e 
d i r e c t o r o f s o c i a l w e l f a r e s h a l l d e t e r m i n e 
w h e t h e r o r n o t s a i d p e r s o n s a r e i n d i g e n t and 
e n t i t l e d t o s a i d c a r e . Co s t o f s a i d c a r e s h a l l 
be t h e l i a b i l i t y o f t h e c o u n t y , and upon c l a i m 
made t h e r e f o r p a i d u n d e r t h e a u t h o r i t y and i n 
t h e manner s p e c i f i e d by s e c t i o n 2 5 2 . 3 5 . • • • " 
( E m p h a s i s A d d e d ) 

" 2 5 2 . 3 4 A l l o w a n c e by b o a r d . The b o a r d o f 
s u p e r v i s o r s may e x a m i n e i n t o a l l c l a i m s , i n 
c l u d i n g c l a i m s f o r m e d i c a l a t t e n d a n c e , a l l o w e d 
by t h e t o w n s h i p t r u s t e e s f o r t h e s u p p o r t o f 
t h e p o o r , and i f t h e y f i n d t h e amount a l l o w e d 
by s a i d t r u s t e e s t o be u n r e a s o n a b l e , e x o r b i t a n t , 
o r f o r any goods o r s e r v i c e s o t h e r t h a n f o r t h e 
n e c e s s a r i e s o f l i f e , t h e y may r e j e c t o r d i m i n i s h 
t h e c l a i m as i n t h e i r j u d g m e n t w o u l d be r i g h t 
and j u s t . " 

" 2 5 2 . 3 5 Payment o f c l a i m s . A l l c l a i m s and 
b i l l s f o r t h e c a r e and s u p p o r t o f t h e p o o r s h a l l 
be c e r t i f i e d t o be c o r r e c t by t h e p r o p e r t r u s t e e s 
a n d p r e s e n t e d t o t h e b o a r d o r s u p e r v i s o r s , a n d , 
i f t h e y a r e s a t i s f i e d t h a t t h e y a r e r e a s o n a b l e 
and p r o p e r , t h e y s h a l l b e p a i d o u t o f t h e c o u n t y 
t r e a s u r y . " 

S e c t i o n 3 4 7 . 1 6 p r o v i d e s f o r t h e m e d i c a l t r e a t m e n t o f i n d i 
g e n t p e r s o n s and i t a u t h o r i z e s t h e H a m i l t o n Coun ty D i r e c t o r 
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o f S o c i a l W e l f a r e t o d e t e r m i n e i n d i g e n c y . T h e a b o v e s e c t i o n 
a l s o r e q u i r e s t h a t t h e c o s t o f s a i d t r e a t m e n t s h a l l b e a 
l i a b i l i t y o f H a m i l t o n C o u n t y . S e c t i o n s 252.34 a n d 252.35 
a u t h o r i z e t h e C o u n t y B o a r d o f S u p e r v i s o r s t o c h e c k t h e a m o u n t 
o f c l a i m s s u b m i t t e d f o r t h e c a r e o f i n d i g e n t p e r s o n s . T h e 
l a t t e r t w o s e c t i o n s d o n o t h a v e b u i 1 t - i n - g u i d e l ines t o a i d 
t h e B o a r d o f S u p e r v i s o r s i n d e t e r m i n i n g w h a t i s a r e a s o n a b l e 
c h a r g e f o r h o s p i t a l r o o m s a n d m e d i c a l c a r e f o r t h e i n d i g e n t . 
A p p a r e n t l y , t h e H a m i l t o n C o u n t y B o a r d o f S u p e r v i s o r s h a v e 
v i e w e d S e c t i o n s 252-34 a n d 252.35 a s g i v i n g t h e m t h e a b s o l u t e 
p o w e r t o d e t e r m i n e h o s p i t a l r o o m r a t e f o r i n d i g e n t s . A c t i n g 
u n d e r w h a t t h e y v i e w e d a s a n a b s o l u t e g r a n t o f p o w e r t h e 
H a m i l t o n C o u n t y B o | r d o f S u p e r v i s o r s s e t $12.50 a s t h e m a x i 
mum t o b e p a i d f o r i n d i g e n t r o o m c h a r g e s . I f t h e B o a r d o f 
S u p e r v i s o r s i s c o r r e c t i n a s s u m i n g t h e y h a v e t h e a b s o l u t e 
a u t h o r i t y t o s e t a $12.50 m a x i m u m i n d i g e n t r o o m r a t e , i t 
w o u l d s e e m t h a t t h e y c o u l d a l s o s e t a $5.00 m a x i m u m f o r i n 
d i g e n t r o o m c h a r g e s a n d y e t t h e H a m i l t o n C o u n t y P u b l i c H o s 
p i t a l c o u l d n o t r e f u s e t o t a k e i n d i g e n t p a t i e n t s o n t h i s 
b a s i s . T h e $5.00 m a x i m u m r a t e m a y b e a s l i g h t l y t o r t u r e d 
e x a m p l e b u t i t i l l u s t r a t e s t h e c o n s e q u e n c e s i n h e r e n t i n t h e 
B o a r d o f S u p e r v i s o r s ' d e t e r m i n a t i o n t h a t t h e y h a v e t h e a b s o 
l u t e p o w e r t o s e t a m a x i m u m i n d i g e n t r o o m r a t e w i t h o u t r e 
g a r d t o o t h e r f a c t o r s . 

Y o u r l e t t e r i n d i c a t e d t h a t t h e H a m i l t o n C o u n t y P u b l i c H o s p i t a l 
r o o m r a t e s a r e $14.50 f o r w a r d b e d s , $15-50 t o $16.50 f o r 
d o u b l e r o o m s a n d $17-00 t o $19.00 f o r s i n g l e r o o m s . Y o u 
a l s o i n d i c a t e d t h a t t h e r o o m r a t e s a t t h e H a m i l t o n C o u n t y 
P u b l i c H o s p i t a l a r e t h e l o w e s t o f a n y h o s p i t a l i n t h e d i s 
t r i c t . I f H a m i l t o n C o u n t y h a d t o c o n t r a c t w i t h a p r i v a t e 
h o s p i t a l f o r t h e m e d i c a l c a r e o f i t s i n d i g e n t s o r i f i t s e n t 
t h e s a i d p e o p l e t o a c o u n t y h o s p i t a l i n a n o t h e r c o u n t y t h e 
H a m i l t o n C o u n t y B o a r d o f S u p e r v i s o r s w o u l d h a v e t o p a y t h e 
f a i r a n d r e a s o n a b l e c o s t o f s u c h c a r e . a n d h o s p i t a l i z a t i o n . 
S e e S e c t i o n s 347-16 a n d 347-21. T h e r e f o r e , i t w o u l d be a b s u r d 
t o b e l i e v e t h a t t h e L e g i s l a t u r e h a s g i v e n t h e B o a r d o f S u p e r 
v i s o r s t h e p o w e r t o r e q u i r e t h e H a m i l t o n C o u n t y P u b l i c H o s 
p i t a l t o r e c e i v e , h o u s e a n d t r e a t H a m i l t o n C o u n t y ' s i n d i g e n t 
p e r s o n s a t a r a t e l e s s t h a n a f a i r a n d r e a s o n a b l e c o s t . We 
c a n n o t a c c e p t t h a t v i e w b e c a u s e s t a t u t o r y c o n s t r u c t i o n s t h a t 
p r o d u c e i n c o n v e n i e n c e a n d a b s u r d i t y s h o u l d be a v o i d e d . Q u i n n 
v . F i r s t N a t i o n a l B a n k o f L o g a n , 200 I o w a 1384, 206 N.W. 271 
(1925T I n T r a i n e r v . K o s s u t h ~ C o u n t y , 199 I o w a 55, 201 N .W. 
66 (1924), t h e I o w a S u p r e m e C o u r t , a t p a g e 59 o f t h e I o w a 
R e p o r t s s t a t e d : 
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" * * " Ad ab su rdum i s a ' S t o p ' s i g n , in t h e 
j u d i c i a l i n t e r p r e t a t i o n o f s t a t u t e s . It i s 
i n d i c a t i v e p f f a l l a c y somewhere , e i t h e r in 
t h e p o i n t o f v i e w o r in t h e l i n e o f a p p r o a c h . 
In s u c h c a s e , i t becomes t h e d u t y o f t h e 
c o u r t t o s e e k a d i f f e r e n t c o n s t r u c t i o n , and 
t o p resume a l w a y s t h a t a b s u r d i t y was n o t t h e 
l e g i s l a t i v e I n t e n t . To t h i s e n d , i t w i l l 
l i m i t t h e a p p l i c a t i o n o f l i t e r a l t e r m s o f £ h e 
s t a t u t e , a n d , - i f n e c e s s a r y , w i l l e v e n e n g r a f t 
an e x c e p t i o n t h e r e o n . " 9 

;., I 
t h e B o a r d o f S u p e r v i s o r s power t o r e v i e w , r e j e c t o r d i m i n i s h 
C l a i m s f o r medi ca 1* a t t e n d a n c e must be v i e w e d w i t h i n t h e c o n 
t e x t o f a l l t h e l e g i s l a t i o n on t h a t s u b j e c t . Da i 1 y R e c o r d 
Company v . A rme l , 243 Iowa 9 1 3 , 54 N.W.2d 503 (1952 ) . 

S e c t i o n s 3 4 7 - 1 6 and 2 5 2 . 2 8 p r o v i d e i n p a r t : 

" 3 4 7 - 1 6 C o s t o f s a i d [ m e d i c a l a t t e n d a n c e ] 
c a r e s h a l l be a l i a b i l i t y o f t h e c o u n t y , 

" 2 5 2 . 2 8 When m e d i c a l s e r v i c e s a r e r e n d e r e d 
by o r d e r o f t h e t r u s t e e s * * * , no more s h a l l 
be c h a r g e d o r p a i d t h e r e f o r t h a n i s u s u a l l y 
c h a r g e d f o r l i k e s e r v i c e s , i n t h e n e i g h b o r h o o d 
where s u c h s e r v i c e s a r e r e n d e r e d . " 

S e c t i o n 3 4 7 - 1 6 a u t h o r i z e s t h e H a m i l t o n County P u b l i c H o s p i t a l 
t o f i l e c l a i m s w i t h t h e County B o a r d o f S u p e r v i s o r s b a s e d on 
t h e c o s t o f m e d i c a l c a r e . S e c t i o n 2 5 2 . 2 8 l i m i t s t h e amount 
o f t h e c l a i m t o t h e u s u a l c o s t s o f l i k e s e r v i c e s i n t h e a r e a . 
See 48 OAG 2 6 1 . It i s t h e o p i n i o n o f t h i s o f f i c e t h a t t h e 
B o a r d o f S u p e r v i s o r s power t o r e j . e c t o r d i m i n i s h c l a i m s i s 
l i m i t e d t o c a s e s in w h i c h t h e c l a i m i s n o t b a s e d on c o s t s 
i n c u r r e d by t h e h o s p i t a l o r when t h e c l a i m i s n o t i n a c c o r d 
w i t h t h e amount u s u a l l y c h a r g e d f o r l i k e s e r v i c e s i n t h e a r e a . 
T h e r e f o r e , t h e H a m i l t o n County B o a r d o f S u p e r v i s o r s i s n o t 
a u t h o r i z e d t o s e t a $ 1 2 . 5 0 maximum f o r room c h a r g e s u n l e s s 
$ 1 2 . 5 0 i s t h e amount t h a t i t c o s t s t h e h o s p i t a l t o m a i n t a i n 
t h e s a i d room o r $ 1 2 . 5 0 i s t h e amount c h a r g e d f o r a l i k e 
room i n t h e n e i g h b o r h o o d where t h e s e r v i c e s a r e r e n d e r e d . 

V e r y t r u l y y o u r s , 

NOLDEN GENTRY 
A s s i s t a n t A t t o r n e y G e n e r a l 

ms 



ELECTIONS: Vacancy in o f f i c e - §§ i 11(1), 43.81, as amended! by 
§ 14, Ch. 89, A c t s of the 6 l s t G.A., 69-8(4) and 69.13, 1962 Code 
of Iowa. No c a n d i d a t e f o r o f f i c e named i n § U3.11 s h a l l have h i s 
name p r i n t e d upon o f f i c i a l b a l l o t u n l e s s n o m i n a t i o n papers are 
f i l e d as t h e r e i n p r o v i d e d . Where a vacancy in the o f f i c e of 
s h e r i f f o c c u r s a f t e r the time f o r f i l i n g n o m i n a t i o n papers, to 
f i l l the vacancy such n o m i n a t i o n may be made by the county con
v e n t i o n i f the c o n v e n t i o n has not been p r e v i o u s l y h e l d . If the 
county c o n v e n t i o n has been h e l d p r i o r t o the vacancy, n o m i n a t i o n 
may be made by the p a r t y county c e n t r a l committee. If the vacancy 
in the o f f i c e of s h e r i f f o c c u r s w i t h i n f i f t y (50) days of the 
g e n e r a l e l e c t i o n , i t w i l l be f i l l e d by the board of s u p e r v i s o r s 
and the a p p o i n t e e s h a l l s e r v e u n t i l the next g e n e r a l e l e c t i o n . 

June 7, 1966 

Mr. R. T. Smith 
O'Brien County A t t o r n e y 
Primghar, Iowa 512^5 

My dear D i c k : 

I have yours of the 31st u l t . in which you s u b m i t t e d : 

" I t i s a n t i c i p a t e d t h a t our S h e r i f f w i l l r e s i g n some 
time t h i s summer and the q u e s t i o n of e l e c t i o n o f a suc
c e s s o r w i l l be coming up w i t h o u t much time to w a i t f o r an 
o p i n i o n as to e l e c t i o n , e t c . 

"Assume t h a t the S h e r i f f r e s i g n s as of Spptember I, 
1966: 

" I . May persons s e e k i n g the p o s i t i o n e n t e r i n t o 
the 1966 P r i m a r y E l e c t i o n s by Nominating P e t i t i o n s ? 
(Assuming the p r e s e n t S h e r i f f submits a l e t t e r of r e s i g 
n a t i o n in adequate time f o r Nomination P e t i t i o n s to be 
c i r c u l a t e d and f i l e d . ) 

"2. Assuming the p r e s e n t S h e r i f f does not submit 
a l e t t e r of r e s i g n a t i o n u n t i l a f t e r the time f o r f i l i n g 
N o mination P e t i t i o n s f o r the P r i m a r i e s , would the nom
inees f o r the o f f i c e be named a t County Conventions p r i o r 
t o the g e n e r a l e l e c t i o n in the F a l l , and i f so, what are 
the time l i m i t a t i o n s ? " 

In r e p l y t h e r e t o , I would a d v i s e as f o l l o w s : 

I. Persons s e e k i n g n o m i n a t i o n s o b t a i n the r i g h t to have t h e i r 

name p r i n t e d upon the p r i m a r y b a l l o t i f t h e i r n o m i n a t i n g p e t i t i o n s 
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are f i l e d within the statutory time. This statutory time i s fix e d 

by section 43.11(1) and such f i l i n g dates provided therein for the 

o f f i c e of s h e r i f f i s at lea s t f i f t y - f i v e days p r i o r to the day fixed 

for holding the primary e l e c t i o n . The primary e l e c t i o n day i s 

September 6, 1966 According to section 43.13, no candidate for 

pny o f f i c e named i n section 43.11 s h a l l have h i s name printed on 

the o f f i c i a l primary b a l l o t of h i s party unless nomination papers 

are f i l e d as therein provided. 

2. I f the present s h e r i f f does not resign from o f f i c e u n t i l 

a f t e r the time for f i l i n g the nomination papers f o r the vacancy i n 

the o f f i c e of s h e r i f f , then according to section 43.81, as amended 

by chapter 89, section 14, Acts of the 61st G.A., such a nomina

ti o n s h a l l be made by the county convention for the o f f i c e i n 

question i f the convention has not been previously held. I f the 

county convention has been held p r i o r to the vacancy, the vacancy 

s h a l l be f i l l e d by the party c e n t r a l committee for the county. 

3. However, i f the vacancy i n the o f f i c e of s h e r i f f occurs 

f i f t y days p r i o r to the general e l e c t i o n which w i l l be held on 

November 8, 1966, i t may be f i l l e d at such e l e c t i o n . I f such 

vacancy occurs within f i f t y days of the 1966 e l e c t i o n , a vacancy 

i s created and the vacancy f i l l e d by the Board of Supervisors. 
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The persons so appointed s h a l l serve u n t i l the e l e c t i o n of 1968. 

See sections 69.$(4) and 69.13, Code fyf 1962. 

Very t r u l y yours»; ,, 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 

kfm 



CITIES AND TOWNS: COUNTIES AND COUNTY OFFICERS: Off s t r e e t p a r k i n g . 
§332.3 and Chapter 390, 1962 Code of Iowa? Chapter 83 and Chapter . 
329, A c t s of the 6r*i_G.A. C i t y and county may e n t e r i n t o j o i n t 
v e n t u r e t o estabil Ish " o f f - s t r e e t parktn.g." _ 

June 29, 1966 * 

S S t a t e o f Iowa 
•J DEPARTMENT OF JUSTICE 

Des Moines 
Mr. S t a n l e y R. Simpson 
Boone County A t t o r n e y 
L l p p e r t B u i l d i n g 
Boone, Iowa 50036 

pear Mr. Simpson : 

The A t t o r n e y General has r e f e r r e d t o me your r e c e n t r e q u e s t 
f o r an o p i n i o n on the f o l l o w i n g q u e s t i o n s 

"The Boone County Board o f S u p e r v i s o r s and 
the Boone C i t y C o u n c i l have j o i n t l y d i s c u s s e d 
the m a t t e r o f a c q u i r i n g ' o f f - s t r e e t p a r k i n g ' 
a c r o s s the s t r e e t f r o m L t h e p r e s e n t Boone County 
Cou r t h o u s e here i n the C i t y o f Boone, Iowa. 

"The l e g a l p r o p o s i t i o n i s whether o r not the 
C i t y o f Boone and Boone County, Iowa can e n t e r 
i n t o a j o i n t v e n t u r e , o r u n d e r t a k i n g , f o r the 
a c q u i s i t i o n o f ' o f f - s t r e e t p a r k i n g . ' " 

Under §332.3(4), ( 6 ) , ( 1 2 ) , (15) and ( 1 8 ) , 1962 Code o f Iowa, the 
County Boards o f S u p e r v i s o r s a r e g i v e n the a u t h o r i t y t o c o n s t r u c t 
a p a r k i n g l o t f o r the use o f the c o u n t y . 

Under Chapter 390, 1962 Code o f Iowa and Chapter 329, A c t s o f the 
6 1 s t G.A., c i t i e s a r e g i v e n the a u t h o r i t y t o c o n s t r u c t p u b l i c 
p a r k i n g f a c l 1 1 t i e s . 

C h apter 83, A c t s o f the 6 1 s t G.A., s t a t e s i n p a r t as f o l l o w s : 

" S e c t i o n 1. The purpose o f t h i s A c t i s t o 
p e r m i t s t a t e and l o c a l governments i n Iowa 
to make e f f i c i e n t use o f t h e i r powers by en
a b l i n g them t o p r o v i d e j o i n t s e r v i c e s and 
f a c i l i t i e s w i t h o t h e r a g e n c i e s and to c o o p e r a t e 
In o t h e r ways o f mutual advantage. T h i s A c t 
s h a l l be l i b e r a l l y c o n s t r u e d t o t h a t end. 

66-6-3 
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"Sec. 2. For the purposes o f t h i s A c t the 
term !'public a gency 1 s h a l l mean any p o i i t i / c a l 
s u b d i v i s i o n o f t h i s s t a t e ; any agency o f the 
state ^ g o v e r n m e n t o r o f the U n i t e d S t a t e s ; and 
any p o l i t i c a l s u b d i v i s i o n o f another s t a t e . 
The term ' s t a t e ' s h a l l mean a s t a t e o f the 
U n i t e d - S t a t e s and the D i s t r i c t o f Columbia. 
The term ' p r i v a t e agency' s h a l l mean an 
i n d i v i d u a l and any form o f b u s i n e s s o r g a n i z a 
t i o n a u t h o r i z e d under the laws o f t h i s o r 
any o t h e r s t a t e . 

"Sec. 3. Any power o r powers, p r i v i l e g e s o r 
4 a u t h o r i t y e x e r c i s e d o r c a p a b l e o f e x e r c i s e 
| by a p u b l i c agency o f t h i s s t a t e may be e x e r -
| c i s e d and e n j o y e d j o i n t l y w i t h any o t h e r p u b l i c 

agency o f t h i s s t a t e h a v i n g such power o r 
powers, p r i v i l e g e o r a u t h o r i t y , and j o i n t l y 
w i t h any p u b l i c agency o f any o t h e r s t a t e o r 
o f the U n i t e d S t a t e s t o the e x t e n t t h a t laws 
o f such o t h e r s t a t e o r o f the U n i t e d S t a t e s 
p e r m i t such j o i n t e x e r c i s e o r enjoyment. Any 
agency o f the s t a t e government when a c t i n g 
j o i n t l y w i t h any p u b l i c agency may e x e r c i s e 
and e n j o y a l l o f the powers, p r i v i l e g e s and 
a u t h o r i t y c o n f e r r e d by t h i s A c t upon a p u b l i c 
agency. 

"Sec. k. Any p u b l i c agency o f t h i s s t a t e may 
e n t e r i n t o an agreement w i t h one (1) o r more 
p u b l i c o r p r i v a t e a g e n c i e s f o r j o i n t o r 
c o o p e r a t i v e a c t i o n p u r s u a n t t o the p r o v i s i o n s 
o f t h i s A c t , i n c l u d i n g the c r e a t i o n o f a 
s e p a r a t e e n t i t y to c a r r y o u t the purpose o f 
the agreement. A p p r o p r i a t e a c t i o n by o r d i n a n c e , 
r e s o l u t i o n o r o t h e r w i s e p u r s u a n t t o law o f 
the g o v e r n i n g b o d i e s i n v o l v e d s h a l l be n e c e s s a r y 
b e f o r e any such agreement may e n t e r i n t o f o r c e . " 

The remainder o f Chapter 83, A c t s o f the 6 1 s t G.A. s e t s o u t r e q u i r e 
ments w h i c h must be met i f a c t i o n i s taken under t h a t c h a p t e r . 

i t appears t o be c l e a r t h a t b oth c o u n t i e s and c i t i e s a r e " p o l i t i c a l 
s u b e d i v i s i o n s o f the s t a t e " w i t h i n the meaning o f Chapter 83. 1 n 
re E s t a t e o f F r e n t r e s s , 2kS Iowa 783, 89 N.W.2d 367 ( 1 9 5 8 ) ; Shi r key 
v. Keokuk County et~aT. . 225 Iowa 1 1 5 9 , 281 N.W. 837 ( 1 9 3 8 ) ; Ci t y 
o f Mason C i t y v. ZerbTe. 250 Iowa 102, 93 N.W.2d 3h (1958). 
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Thus, the C i t y o f Boone, Iowa and Boone County, Iowa may l e g a l l y 
e n t e r i n t o a j o i n t v e n t u r e f o r the purpose o f e s t a b l i s h i n g " o f f 
s t r e e t p a r k i n g . " , 

Very Xru1y y o u r s , 

WADE CLA 
A s s i s t a n t A t t o r n e y General 



C I T I E S AND TOWNS: I n d e b t e d n e s s f o r l o n g t e r m r e n t a l l e a s e s -
§§ 4 0 7 . 1 , 4 0 7 . 2 , 4 0 7 - 3 , a n d 4 0 7 . 1 . 2 , 1 9 6 2 C o d e o f I o w a . L o n g t e r m 
r e n t a l l e a s e a g r e e m e n t s o f e q u i p m e n t b y a c i t y o r t o w n c r e a t e d 
a n i n d e b t e d n e s s , t h e c r e a t i o n o f w h i c h m u s t b e a u t h o r i z e d b y 
§ 4 0 7 - 3 o f t h e . 1 9 6 2 C o d e o f I o w a . 

S t a t e o f I o w a 
: D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 
J u l y 5 , 1 9 6 6 

M r . L o m e R. W o r t h i n g t o n 
A u d i t o r o f S t a t e \ 
S t a t e H o u s e !; 

L O C A L / ! 

D e a r M r . W o r t h i n g t o n : 
R e f e r e n c e i s h e r e i n m a d e t o y o u r r e c e n t l e t t e r i n w h i c h y o u s u b 
m i t t e d t h e f o l l o w i n g : 

" D u r i n g t h e c o u r s e o f o u r a u d i t o f t h e C i t y o f B u r l i n g 
t o n f o r 1 9 6 5 , w e n o t e d t h a t t h e C i t y h a d e n t e r e d i n t o 
a s o - c a l l e d r e n t a l l e a s e a g r e e m e n t w i t h M o t o r o l a C o m 
m u n i c a t i o n s a n d E l e c t r o n i c s , I n c . , o f C h i c a g o , I l l i n o i s , 
e f f e c t i v e M a r c h 1 0 , 1 9 6 5 - T h i s l e a s e a g r e e m e n t w a s f o r 
o n e ' T o t a l C o n t r o l C o m m u n i c a t i o n s C o n t r o l C e n t e r 1 i n 
c l u d i n g t e n ( 1 0 ) r a i l r o a d c r o s s i n g i n d i c a t o r l i g h t s , 
c o m p l e t e l y i n s t a l l e d . T h e t o t a l c o s t o f t h e e q u i p m e n t 
w a s $ 5 9 » 0 9 5 . 9 7 . T h e t o t a l c o s t o f t h e c o n t r a c t o v e r 
t h e s e v e n ( 7 ) y e a r p e r i o d i s $ 8 3 > 8 9 2 . 4 8 w h i c h r e p r e 
s e n t s 8 4 m o n t h l y p a y m e n t s o f $ 9 9 8 . 7 2 . T h e s e r v i c e 
c h a r g e o f $ 2 4 , 7 9 6 . 5 1 i s c o m p u t e d a t a r a t e o f 6% o n t h e 
o r i g i n a l $ 5 9 , 0 9 5 . 9 7 e q u i p m e n t c o s t a m o u n t . T h e a c t u a l 
r a t e o f s e r v i c e c o s t i s 1 1 . 7 1 % c o m p u t e d a t a s i m p l e 
i n t e r e s t r a t e . 

" T h e C i t y d i d n o t h a v e a p u b l i c h e a r i n g o r p u b l i c n o t i c e , 
n o r d i d t h e y a s k f o r b i d s i n a n y m a n n e r w h a t s o e v e r . 

" I n r e f e r e n c e t o t h e a b o v e d a t a a n d a c o p y o f t h e l e a s e 
a g r e e m e n t , w e w o u l d l i k e t o h a v e y o u r o p i n i o n o n t h e 
f o 1 1 ow i n g : 

" 1 . I s a n y l e a s e r e n t a l t y p e o f e q u i p m e n t a c q u i s i t i o n 
a g r e e m e n t p e r m i s s i b l e u n d e r t h e I o w a S t a t u t e i n a n y 
m a n n e r w h a t s o e v e r ? 

6 6 - 7 - 2 
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" 2 . M a y a c o u n c i l b i n d a n o t h e r c o u n c i l f o r a p e r i o d 
o f 8 4 m o n t h s u n d e r s u c h a l e a s e r e n t a l c o n t r a c t , c o n 
s i d e r i n g t h a t e q u i p m e n t m a y g o b a c k t o t h e v e n d o r a t 
a n y t i m e i f t h e C i t y d e f a u l t s o r s t o p s p a y m e n t ? I t 
w o u l d a p p e a r t h a t e v e n t h o u g h a c o u n c i l d o e s h a v e 
t h e r i g h t t© r e f u s e t o m a k e a n y p a y m e n t s a n d c o u l d 
b r e a k t h e l a a s e , t h e y w o u l d b e a c c o u n t a b l e f o r t h e 
e q u i t y i n v e s t m e n t m a d e t o d a t e . 

" 3 . S e c t i o n 3 6 8 . 3 5 s t a t e s t h a t p u b l i c n o t i c e m u s t b e 
g i v e n w h e n a c i t y l e a s e s o u t i t s o w n p r o p e r t y . N o w , 
i f l e a s e r e n t a l a g r e e m e n t s a r e l e g a l i n I o w a w o u l d a 
7 y e a r r e n t a l l e a s e r e q u i r e : 

( a ) p u b l i c n o t i c e ( S e c t i o n 3 9 1 . 3 1 , C h a p t e r 
3 9 1 A ) 

( b ) p u b l i c h e a r i n g ( S e c t i o n 3 9 1 . 3 1 , C h a p t e r 
3 9 1 A ) 

( c ) t a k i n g o f b i d s ( S e c t i o n 3 9 1 - 3 1 , C h a p t e r 
3 9 1 A ) 

" 4 . D o e s l e a s e r e n t a l o f e q u i p m e n t c i r c u m v e n t t h e 
s t a t u t o r y r e q u i r e m e n t s f o r c r e a t i n g a n i n d e b t e d n e s s 
i n t h a t i t m a k e s i t e a s y t o a c q u i r e l a r g e e q u i p m e n t 
i t e m s o v e r a l o n g p e r i o d o f t i m e ? 

" 5 . I n t h e b e f o r e m e n t i o n e d B u r l i n g t o n a n d m a n y 
o t h e r s i m i l a r c o n t r a c t s i s t h e s o - c a l l e d s e r v i n g 
c h a r g e o f 6% p e r a n n u m c o m p u t e d o n t h e o r i g i n a l a s s e t 
c o s t i l l e g a l i n a n y w a y s i n c e i n r e a l i t y i t c o m p u t e s 
t o 1 1 . 7 1 % , a s i m p l e r a t e ? I f n o t , i s t h e r e a n y l i m 
i t a t i o n w h i c h c i t i e s m a y p a y u n d e r t h e C o d e o f I o w a 
f o r s e r v i c e c o s t s , e t c . ? " 

T h e b a s i c q u e s t i o n w h i c h y o u p r e s e n t i s t h e o n e w h i c h y o u h a v e 
n u m b e r e d f o u r . A s s u m i n g t h a t t h e c i t y h a d t h e a u t h o r i t y t o m a k e 
a l o n g t e r m l e a s e o f e q u i p m e n t o v e r a p e r i o d o f y e a r s , t h e b a s i c 
q u e s t i o n w h i c h a r i s e s i s w h e t h e r t h i s i s a n i n d e b t e d n e s s w h i c h 
i s a u t h o r i z e d b y s t a t u t e a n d f o r w h i c h b o n d s a r e n e c e s s a r y . 

A r t i c l e X I , S e c t i o n 3 , o f t h e C o n s t i t u t i o n , a s w e l l a s S e c t i o n s 
4 0 7 . 1 a n d 4 0 7 . 2 o f t h e 1 9 6 2 C o d e o f I o w a , s e t s o u t t h e d e b t l i m i 
t a t i o n s o f a c i t y . 

S e c t i o n 4 0 7 - 3 s e t s o u t t h e p u r p o s e s f o r w h i c h i n d e b t e d n e s s c a n 
b e i n c u r r e d . I t r e a d s a s f o l l o w s : 
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" C i t i e s a r i d t o w n s w h e n a u t h o r i z e d t o a c q u i r e t h e f o l 
l o w i n g n a m e d p u b l i c u t i l i t i e s a n d o t h e r i m p r o v e m e n t s 

m a y i n c u r i n d e b t e d n e s s f o r t h e p u r p o s e o f : 
1 . P u r c h a s i n g , e r e c t i n g , e x t e n d i n g , r e c o n s t r u c t i n g , 

o r m a i n t a i n i n g a n d o p e r a t i n g w a t e r w o r k s , g a s w o r k s , 
e l e c t r i c 1 I cjh t a n d p o w e r p l a n t s , o r t h e n e c e s s a r y t r a n s 
m i s s i o n l i n e s t h e r e f o r , a n d h e a t i n g p l a n t s . 

2 . P u r c h a s i n g o r e r e c t i n g g a r b a g e d i s p o s a l p l a n t s . 
3 . E r e c t i n g a n d e q u i p p i n g c o m m u n i t y c e n t e r h o u s e s 

a n d r e c r e a t i o n g r o u n d s . 
4 . A c q u i r i n g l a n d s a n d e s t a b l i s h i n g , c o n s t r u c t i n g 

a n d e q u i p p i n g a r e c r e a t i o n b u i l d i n g , j u v e n i l e p l a y 
g r o u n d s , s w i m m i n g p o o l s , a n d r e c r e a t i o n c e n t e r s t h e r e o n 
o r o n l a n d s a l r e a d y o w n e d o r t o b e l e a s e d b y t h e c i t y 
o r t o w n . 

5 . C o n s t r u c t i n g , p u r c h a s i n g , r e m o d e l i n g , o r p u r 
c h a s i n g a n d r e m o d e l i n g c i t y a n d t o w n h a l l s , j a i l s , 
p o l i c e s t a t i o n s , f i r e s t a t i o n s , o r g a r a g e s f o r t h e 
s t o r a g e , r e p a i r a n d s e r v i c i n g o f c i t y o r t o w n m o t o r 
v e h i c l e s a n d o t h e r e q u i p m e n t a n d a c q u i r i n g s i t e s 
t h e r e f o r . 

6 . E r e c t i n g a b u i l d i n g o r b u i l d i n g s f o r a p u b l i c 
I i b r a r y . • 

7 . P u r c h a s i n g s i t e s f o r h o s p i t a l s o r s i t e s w i t h a 
b u i l d i n g o r b u i l d i n g s a n d c o n s t r u c t i n g o r r e c o n s t r u c t 
i n g b u i l d i n g s t o b e u s e d f o r h o s p i t a l s . 

8 . P u r c h a s i n g o r c o n s t r u c t i n g d a m s a c r o s s s t r e a m s 
f o r a n y p r o p e r m u n i c i p a l p u r p o s e . " 

S e c t i o n 4 0 7 . 1 2 i n d i c a t e s t h e f o l l o w i n g : 

I I L f t h e m u n i c i p a l i t y i s a u t h o r i z e d t o i n c u r t h e i n d e b 
t e d n e s s , t h e c o u n c i l s h a l l i s s u e b o n d s a n d m a k e p r o 
v i s i o n s f o r t h e p a y m e n t t h e r e o f w i t h i n t e r e s t . " 

I t w o u l d a p p e a r e l e m e n t a r y t h a t a d e b t h a s b e e n c r e a t e d . N o t e t h e 
f o l l o w i n g d e f i n i t i o n i n 4 2 C o r p u s J u r i s S e c u n d u m , I n d e b t e d n e s s , a t 
p a g e 5 5 5 : 

" J u d i c i a l d e f i n i t i o n s o f t h e t e r m ' i n d e b t e d n e s s ' a r e 
n u m e r o u s , a n d t h e y m u s t b e r e a d i n c o n n e c t i o n w i t h t h e 
f a c t s o u t o f w h i c h t h e i r n e c e s s i t y a r i s e s , f o r , a l 
t h o u g h t h e t e r m h a s b e e n s a i d t o h a v e a f i x e d a n d w e l l 
u n d e r s t o o d m e a n i n g , i t i s a w i d e t e r m o f l a r g e m e a n i n g , 
a n d i t m u s t b e c o n s t r u e d i n e v e r y c a s e i n a c c o r d w i t h 
i t s c o n t e x t . T h e t e r m o r d i n a r i l y , o r p r i m a r i l y , m a y 
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b e d e f i n e d a s m e a n i n g t h e c o n d i t i o n o f o w i n g m o n e y ; 
t h e s t a t e o f b e i n g i n d e b t e d , w i t h o u t r e g a r d t o t h e 
a b i l i t y o r ; i n a b i l i t y o f t h e d e b t o r t o p a y t h e d e b t ; 
t h e s t a t e of b e i n g b y v o l u n t a r y o b l i g a t i o n , e x p r e s s 
o r i m p l i e d , ' u n d e r l e g a l l i a b i l i t y t o p a y i n t h e p r e s e n t 
o r a t s o m e f u t u r e t i m e f o r s o m e t h i n g a l r e a d y r e c e i v e d , 
o r f o r s o m e t h i n g y e t t o b e f u r n i s h e d o r r e n d e r e d ; a n d 
i n t h i s s e n s e i m p l i e s o r r e q u i r e s t h e e x i s t e n c e o f a n 
a c t u a l l i a b i l i t y o r a l e g a l o b l i g a t i o n . T h e t e r m a l s o 
i n d i c a t e s o r , r e f e r s t o a m o u n t , a n d m a y t h e n b e d e f i n e d 

a s m e a n i n g t h e a m o u n t o w e d ; a s u m o w e d o r o w i n g ; t h e 
s u m o w e d , he r l j ce d e b t s c o l l e c t i v e l y ; w h a t e v e r o n e o w e s ; 
a n d m a y m e a n / o r i n c l u d e p r e s e n t , c u r r e n t , f u t u r e , 
f i x e d , o r c o n t i n g e n t d e b t s . " 

I t a l s o w o u l d a p p e a r t h a t S e c t i o n 4 0 7 - 3 d o e s n o t p r o v i d e f o r a n y 
a u t h o r i t y f o r e n t e r i n g i n t o a d e b t a r r a n g e m e n t i n r e g a r d t o a 
" T o t a l C o n t r o l C o m m u n i c a t i o n s C o n t r o l C e n t e r , " n o r i s t h i s a n 
o r d i n a r y e x p e n s e f o r w h i c h a m u n i c i p a l c o r p o r a t i o n m a y i n c u r d e b t . 
D i v e l v v . T h e C i t y o f C e d a r F a l l s , 2 7 I o w a 2 2 7 ( 1 8 6 9 ) . 

T h e I o w a S u p r e m e C o u r t p o i n t e d o u t t h a t c i t i e s a r e l i m i t e d i n t h e 
f i n a n c i a l a r r a n g e m e n t s t h e y c a n e n t e r i n t o . T h e r e a r e l e g i s l a t i v e 
l i m i t a t i o n s a n d s a f e g u a r d s t o a v o i d a b u s e s . N o t e t h e c a s e o f 
B r o d k e y v . S i o u x C i t y , 2 2 9 I o w a 1 2 9 1 , 2 9 6 N . W . 3 5 1 ( 1 9 4 1 ) . A t 
p a g e s 1 3 0 0 a n d 1301 o f t h e I o w a R e p o r t s t h e r e i s a l o n g d i s c u s s i o n 
i n r e g a r d t o a s i t u a t i o n w h e r e a c i t y w e n t i n t o d e b t t o p u r c h a s e 
p a r k i n g m e t e r s w i t h a n a r r a n g e m e n t t h a t t h e r e v e n u e f r o m t h e p a r k 
i n g m e t e r s w o u l d b e u s e d t o p a y t h e d e b t . T h e C o u r t m a d e t h e f o l 
l o w i n g s t a t e m e n t : 

" T h e u n t r a m m e l e d p o w e r t h a t t h e c i t y a s s u m e d , t o r a i s e 
a n d d i s b u r s e f u n d s s o l e l y b y r e a s o n o f a u t h o r i t y i t 
c o n j u r e d o u t o f i t s o w n e n a c t m e n t s , w a s i n d e r o g a t i o n 
o f a l l t h e l i m i t a t i o n s a n d s a f e g u a r d s t h e l e g i s l a t u r e h a s 
w i t h s u c h c a r e p r o v i d e d t o a v o i d a b u s e s , e v e n i n c a s e o f 
a n u n q u e s t i o n a b l y a u t h o r i z e d e x p e n d i n g o f f u n d s b y a 
m u n i c i p a l i t y . C o m p l e t e e v a s i o n o f t h e s e l i m i t a t i o n s 
h a s b e e n a c c o m p l i s h e d b y t h e c i t y , w e r e w e t o h o l d t h e 
c o u r s e i t p u r s u e d w a s l a w f u l a n d a u t h o r i z e d . T h e 
r e v e n u e p r o d u c e d w a s n o t t h e c i t y ' s f u n d s . I t w a s n o t 
i n t h e c i t y ' s c o n t r o l o r p o s s e s s i o n . No c i t y o f f i c i a l 

w a s a c c o u n t a b l e f o r i t s d i s b u r s e m e n t o r d i s s i p a t i o n . 
O t h e r s w e r e h i r e d a n d p a i d f o r p e r f o r m i n g t h e d u t i e s 
t h a t w e r e o f f i c i a l i n c h a r a c t e r . We h a v e a f f i r m e d t h e 
r u l e t h a t t h e p l e d g i n g b y a c i t y o f r e v e n u e i s u n 
a u t h o r i z e d i n a b s e n c e o f e x p r e s s s t a t u t o r y a u t h o r i t y . 
( C a s e s c i t e d ) . " -
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I t i s my o p i n i o n t h a t t h e l o n g t e r m r e n t a l l e a s e a g r e e m e n t f o r 
e q u i p m e n t b y a c i t y o r t o w n c r e a t e s a n i n d e b t e d n e s s , t h e c r e a t i o n 
o f w h i c h m u s t bej a u t h o r i z e d b y S e c t i o n 4 0 7 - 3 o f t h e 1 9 6 2 C o d e 
o f I o w a . 

F u r t h e r , i t i s my o p i n i o n t h a t t h e o t h e r q u e s t i o n s y o u h a v e 
r a i s e d a r e n o t n e c e s s a r y o f a n s w e r b e c a u s e o f t h e l a c k o f a u t h 
o r i t y t o c r e a t e t h i s i n d e b t e d n e s s . I t i s a l s o my o p i n i o n t h a t 
C h a p t e r 2 3 5 , A c t s o f t h e 6 0 t h G e n e r a l A s s e m b l y , a s i n t e r p r e t e d 
b y R i c h a r d s o n v . C i t y o f J e f f e r s o n , - r I o w a - - , 1 3 4 N . W . 2 d 5 2 8 
( 1 9 6 5 ) , w o u l d n o t c h a n g e t h i s o p i n i o n . 

^ R e s p e c t f u l l y s u b m i t t e d , 

6TIMOTHY McCARTHY 
S o l i c i t o r G e n e r a 1 

ew 
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D e a r M r . G e r n e t z k y : 

On b e h a l f o f t h e B o a r d o f R e g e n t s y o u h a v e s u b m i t t e d t o t h i s 
o f f i c e t e m p o r a r y r u l e s w h i c h p r o v i d e t h a t t h e B o a r d o f R e g e n t s 
d e l e g a t e p o w e r a n d a u t h o r i t y w i t h r e f e r e n c e t o t h e h a n d l i n g o f 
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p r e s i d e n t o f t h e i n s t i t u t i o n i n v o l v e d , s u b j e c t t o c e r t a i n s a f e 
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2. A p p r o v e c o n t r a c t c h a n g e s ; 
3 . A c c e p t c o n t r a c t - w o r k a s c o m p l e t e ; a n d 
4 . A p p r o v e f i n a l p l a n s a n d s p e c i f i c a t i o n s . 

a u t h o r i t y f o r t h e s e r u l e s i s f o u n d i n C h a p t e r 2 3 3 , 
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i l ^ i l l v ^ : 1 9 6 2 , i s a m e n d e d b y a d d i n g a n e w s e c t i o n a s f o l l o w s : 
^ ^ T ^ i ^ ' T h e b o a r d o f r e g e n t s s h a l l a l s o h a v e a n d e x e r c i s e 
i ^ ^ p ? . a l l t h e . p o w e r s n e c e s s a r y a n d c o n v e n i e n t f o r t h e e f -

f e c t i v e a d m i n i s t r a t i o n o f i t s o f f i c e a n d o f t h e i n s t i 
'iai&tiMs*-- t u t i o n s u n d e r i t s c o n t r o l , a n d t o t h i s e n d m a y c r e a t e 

s u c h c o m m i t t e e s , o f f i c e s a n d a g e n c i e s f r o m i t s o w n 
m e m b e r s o r o t h e r s , a n d e m p l o y p e r s o n s t o s t a f f t h e 
s a m e , f i x t h e i r c o m p e n s a t i o n a n d t e n u r e a n d d e l e g a t e 
t h e r e t o , o r t o t h e a d m i n i s t r a t i v e o f f i c e r s a n d f a c u l t y 
o f t h e i n s t i t u t i o n s u n d e r i t s c o n t r o l , s u c h p a r t o f 

I'̂ ^ ŝi?*' '''' 
S 6 6 - 7 - 1 
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t h e a u t h o r i t y a n d d u t i e s V e s t e d b y s t a t u t e i n t h e 
b o a r d , a n d s h a l l f o r m u l a t e a n d e s t a b l i s h s u c h r u l e s 
a n d r e g u l a t i o n s , o u t l i n e s u c h p o l i c i e s a n d p r e s c r i b e 
s u c h p r o c e d u r e s t h e r e f o r , a l l a s m a y b e d e s i r e d o r 
d e t e r m i n e d . i b y t h e b o a r d a s r e c o r d e d i n t h e i r m i n u t e s . 
E m p l o y e e s g f t h e b o a r d h e r e u n d e r s h a l l n o t c o m e u n d e r 
t h e d i v i s i o n o f p e r s o n n e l p r o v i d e d f o r i n s e c t i o n 
e i g h t p o i n f f i v e ( 8 . 5 ) , C o d e 1 9 6 2 . i ii 

I t s h o u l d b e n o t e d t h a t t h e 6 l s t G e n e r a l A s s e m b l y d i d n o t c h a n g e 
S e c t i o n 2 6 2 . 3 4 , a s a m e n d e d b y C h a p t e r 1 6 6 , A c t s o f t h e 6 0 t h G e n 
e r a l A s s e m b l y , S e c t i o n 2 3 . 1 a n d S e c t i o n 2 3 - 2 . T h e s e r e a d a s f o l 
l o w s : 

" 2 6 2 . 3 4 l m p r o v e m e n t s - - a d v e r t i s e m e n t f o r b i d s . 
W h e n t h e e s t i m a t e d c o s t o f c o n s t r u c t i o n , r e p a i r s , 
o r i m p r o v e m e n t o f b u i l d i n g s o r g r o u n d s u n d e r c h a r g e 
o f t h e s t a t e b o a r d o f r e g e n t s s h a l l e x c e e d t e n 
t h o u s a n d d o l l a r s , t h e s a i d b o a r d s h a 1 1 a d v e r t i s e 
f o r b i d s f o r t h e c o n t e m p l a t e d i m p r o v e m e n t o r c o n 
s t r u c t i o n a n d s h a 11 l e t t h e w o r k t o t h e l o w e s t 
r e s p o n s i b l e b i d d e r ; p r o v i d e d , h o w e v e r , i f i n t h e 
j u d g m e n t o f t h e b o a r d b i d s r e c e i v e d b e n o t 
a c c e p t a b l e , t h e s a i d b o a r d m a y 
a n d p r o c e e d w i t h t h e 
p r o v e m e n t b y s u c h m e t h o d 
A l l p l a n s a n d s p e c i f i c a t i o n s 
s t r u c t i o n 

r e j e c t a l l b i d s 
c o n s t r u c t i o n , r e p a i r , o r i m -

a s t h e b o a r d m a y d e t e r m i n e , 
f o r r e p a i r s o r c o n -

t o g e t h e r w i t h t h e b i d s t h e r e o n , s h a 1 1 b e 
f i l e d b y t h e b o a r d a n d b e o p e n f o r p u b l i c i n s p e c t i o n 
A l l b i d s s u b m i t t e d u n d e r t h e p r o v i s i o n s o f t h i s 
s e c t i o n s h a l l b e a c c o m p a n i e d b y a d e p o s i t o f m o n e y 
o r a c e r t i f i e d c h e c k i n s u c h a m o u n t a s t h e b o a r d 
m a y p r e s c r i b e . " ( E m p h a s i s s u p p l i e d ) 

" 2 3 . 1 T e r m s d e f i n e d . * * * 
T h e w o r d ' m u n i c i p a l i t y ' a s u s e d i n t h i s c h a p t e r 

s h a l l m e a n c o u n t y , e x c e p t i n t h e e x e r c i s e o f i t s 
p o w e r t o m a k e c o n t r a c t s f o r s e c o n d a r y r o a d i m p r o v e 
m e n t s , c i t y , t o w n , t o w n s h i p , s c h o o l d i s t r i c t , s t a t e 
f a i r b o a r d , s t a t e b o a r d o f r e g e n t s , a n d s t a t e b o a r d 
o f c o n t r o l . * * * " ( E m p h a s i s s u p p l i e d ) 

" 2 3 . 2 N o t i c e o f h e a r i n g . B e f o r e a n y 
s h a l l e n t e r i n t o a n y c o n t r a c t f o r a n y 

•££••.-men t - t o c o s t f i v e t h o u s a n d d o l l a r s o r 
g o v e r n i n g b o d y p r o p o s i n g t o m a k e s u c h 

m u n i c i p a 1 i t y 
p u b l 1 c i m p r o v e -
m o r e , t h e 
c o n t r a c t s h a 1 1 
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a d o p t p r o p o s e d p l a n s a n d s p e c i f i c a t i o n s a n d p r o 
p o s e d f o r m , o f c o n t r a c t t h e r e f o r , f i x a t i m e a n d p l a c e 
f o r h e a r i r k j t h e r e o n a t s u c h m u n i c i p a l i t y a f f e c t e d 
t h e r e b y o r o t h e r n e a r b y c o n v e n i e n t p l a c e , a n d g i v e 
n o t i c e t h e c e o f b y p u b l i c a t i o n i n a t l e a s t o n e n e w s -

: p a p e r o f g e n e r a l c i r c u l a t i o n i n s u c h m u n i c i p a l i t y 
a t l e a s t t e f i d a y s b e f o r e s a i d h e a r i n g . " ( E m p h a s i s 
s u p p 1 i e d ) i 

i 
a u e s t i o n t h a t y o u p r e s e n t i s w h e t h e r C h a p t e r 2 3 3 , A c t s o f 
o l s t G e n e r a l A s s e m b l y , c a n b e i n t e r p r e t e d t o a l l o w t h e B o a r d 

R e g e n t s t o d e l e g a t e i t s s t a t u t o r y d u t i e s t o a p a r t y n o t n e c e s -
i l y c o n t e m p l a t e d b y t h e I o w a s t a t u t e s a n d w h e t h e r s u c h a u t h -
t y m a y b e d e l e g a t e d u n d e r s u c h t e r m s a n d c o n d i t i o n s a s m a y 
d e s i r e d o r d e t e r m i n e d b y t h e B o a r d o f R e g e n t s . 

p A r t i c l e I I I , S e c t i o n 1, o f t h e I o w a C o n s t i t u t i o n p r o v i d e s f o r t h e 
^ d i s t r i b u t i o n o f l e g i s l a t i v e , j u d i c i a l a n d e x e c u t i v e p o w e r s a n d 

f u n d e r t h i s s e c t i o n a b o d y o f l a w h a s b e e n j u d i c i a l l y f o r m u l a t e d 
!"and j u d i c i a l r e s t r i c t i o n s o f d e l e g a t i o n o f p o w e r h a v e a r i s e n , , 

p a r t i c u l a r l y i n r e g a r d t o d e l e g a t i o n o f l e g i s l a t i v e p o w e r . F o r 
e x a m p l e , s e e 3 0 I o w a L a w R e v i e w 2 8 8 ( 1 9 4 5 ) . 

As w e h a v e s e e n f r o m S e c t i o n s 2 6 2 . 3 4 , 2 3 . 1 a n d 2 3 - 2 , w h i c h h a v e n o t 
b e e n r e p e a l e d , t h e B o a r d o f R e g e n t s h a s c e r t a i n s t a t u t o r y d u t i e s 
and i t i s n o t c o n t e m p l a t e d b y t h e s e s t a t u t e s t h a t a n y o t h e r p a r t y 
e x e r c i s e t h e s e d u t i e s . T h e d u t i e s u n d e r C h a p t e r 2 3 r e f e r t o 

^ c o u n t i e s , c i t i e s a n d o t h e r g o v e r n m e n t a l s u b d i v i s i o n s . T h e c o n 
t r a c t i n g p r o c e d u r e i n t h a t c h a p t e r i n v o l v e s c o n t r a c t s o f t h e 
^ s o v e r e i g n o r i t s s u b d i v i s i o n s . S e c t i o n 2 6 2 . 9 r e f e r s t o " p o w e r s a n d 
^ d u t i e s " o f t h e B o a r d o f R e g e n t s . T h e d u t i e s c o n t a i n e d t h e r e i n a r e 
Jmuch m o r e t h a n t h o s e d u t i e s o f m a k i n g p o l i c y o r g i v i n g a d v i c e . T h e 
B o a r d o f R e g e n t s h a s m a n a g e m e n t d u t i e s c o n c e r n i n g t h e i n s t i t u t i o n s 
U n d e r t h e i r j u r i s d i c t i o n . T h e o n l y a s s i s t a n c e t h e y h a d p r i o r t o 
C h a p t e r 2 3 3 , A c t s o f t h e 6 l s t G e n e r a l A s s e m b l y , w a s t h e F i n a n c e 
C o m m i t t e e w h i c h w a s a b o l i s h e d b y s a i d C h a p t e r 2 3 3 - T h e C o d e h a d 
p r o v i d e d t h a t t h e F i n a n c e C o m m i t t e e w o u l d p e r f o r m c e r t a i n r n i n i s t e r -

3 l ; d u t i e s f o r t h e B o a r d o f R e g e n t s . S e c t i o n 2 6 2 . 1 7 s t a t e s t h a t 
© B o a r d o f R e g e n t s " s h a l l g o v e r n " t h e s e v e n i n s t i t u t i o n s u n d e r t h e 
f l s d i c t i o n a n d n o o t h e r p e r s o n h a s s t a t u t o r y d u t i e s o r s t a t u t o r y 

s r s u n d e r t h e p r e s e n t I o w a l a w . 

eJB 'oard o f R e g e n t s i s a n a d m i n i s t r a t i v e a g e n c y , c r e a t e d b y s t a -
A d m i n i s t r a t i v e a g e n c i e s a r e p u r e l y c r e a t u r e s o f t h e l e g i s -

l i r e w i t h o u t i n h e r e n t o r c o m m o n l a w - p o w e r s . A m e r y v . K e o k u k , 
t b w a 701, 30 N . W . 780 (1886). A l l t h e p o w e r s o f t h e B o a r d o f 
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R e g e n t s a r e f r o m t h e I o w a L e g i s l a t u r e . T o h a v e a v a l i d d e l e g a 
t i o n o f l e g i s l a t i v e p o w e r , t h e l e g i s l a t u r e m u s t d e c l a r e t h e 
p o l i c y o r p u r p o s e o f t h e l a w a n d f i x t h e l e g a l p r i n c i p l e s w h i c h 
a r e t o c o n t r o l i n g i v e n c a s e s b y s e t t i n g u p s t a n d a r d s o r g u i d e s 
t o i n d i c a t e t h e e x t e n t o r p r e s c r i b e t h e l i m i t a t i o n o f d i s c r e t i o n 
w h i c h m a y b e e x e r c i s e d u n d e r t h e s t a t u t e b y t h e a d m i n i s t r a t i v e 
o f f i c i a l s . 4 2 A m e r i c a n J u r i s p r u d e n c e , P u b l i c A d m i n i s t r a t i v e L a w , 
S e c t i o n 4 4 . ? 

I t c a n b e s e e n f r o m t h e g e n e r a l s t a t e m e n t a b o v e t h a t , f o r a p r o p e r 
d e l e g a t i o n t o o c c u r , p r o p e r s t a n d a r d s a n d g u i d e l i n e s m u s t b e s e t 
by t h e l e g i s l a t u r e . C h a p t e r 2 3 3 a l l o w s t h e B o a r d o f R e g e n t s t o 

|p . ; s e t g u i d e l i n e s f o r t h e p e r s o n s t o w h o m i t i s g o i n g t o s u b - d e l e g a t e 
| | ; - i t s p o w e r . T h i s a p p e a r s t o b e c o n t r a r y t o t h e g e n e r a l s t a t e m e n t 
£| : o f l a w f o u n d a t 4 2 A m e r i c a n J u r i s p r u d e n c e , P u b l i c A d m i n i s t r a t i v e 

L a w , S e c t i o n 7 3 , w h i c h r e a d s a s f o l l o w s : 

" I t i s a g e n e r a l p r i n c i p l e o f l a w , e x p r e s s e d i n t h e 
m a x i m ' d e l e g a t u s n o n p o t e s t d e l e g a r e , ' t h a t a d e l e 
g a t e d p o w e r m a y n o t b e f u r t h e r d e l e g a t e d b y t h e p e r s o n 
t o w h o m s u c h p o w e r i s d e l e g a t e d . A p a r t f r o m s t a t u t e , 
w h e t h e r a d m i n i s t r a t i v e o f f i c e r s i n w h o m c e r t a i n p o w e r s 

J-iA- a r e v e s t e d o r u p o n w h o m c e r t a i n d u t i e s a r e i m p o s e d m a y 
d e p u t i z e o t h e r s t o e x e r c i s e s u c h p o w e r s o r p e r f o r m 
s u c h d u t i e s u s u a l l y d e p e n d s u p o n w h e t h e r t h e p a r t i c u 
l a r a c t o r d u t y s o u g h t t o b e d e l e g a t e d i s m i n i s t e r i a l , 
o n t h e o n e h a n d , o r , o n t h e o t h e r , d i s c r e t i o n a r y o r 
q u a s i - j u d i c i a 1 . " 

The A m e r i c a n J u r i s p r u d e n c e q u o t e i s i n a c c o r d w i t h t h e r u l e s s e t 
o u t i n S u t h e r l a n d S t a t u t o r y C o n s t r u c t i o n , 3 r d E d i t i o n , V o l . 3 , 
p a g e 2 7 8 , w h e r e i n i t i s s t a t e d t h a t t h e a u t h o r i t y t o s u b - d e l e g a t e 

^ d i s c r e t i o n a r y p o w e r s a n d d u t i e s , i n t h e a b s e n c e o f e x t e n u a t i n g 
| p c i r c u m s t a n c e s m a k i n g i t e ' s s e n t i a l t o t h e p r o p e r a n d e f f i c i e n t 

o p e r a t i o n o f t h e a g e n c y , i s u s u a l l y r e g a r d e d w i t h d i s f a v o r . 

I I I : T h e l e g i s l a t u r e d i d n o t c h a n g e t h e s p e c i f i c d u t i e s c o n t a i n e d , 
among o t h e r p l a c e s , a t S e c t i o n s 2 6 2 . 3 4 , 2 3 . 1 a n d 2 3 - 2 . T h e s e a r e 

p i . p o w e r s o f t h e s o v e r e i g n a n d d o n o t a p p e a r t o b e t h e t y p e o f p o w e r 
| | § n n ' c n c a n b e d e l e g a t e d t o p e r s o n s w h o a r e n o t p u b l i c o f f i c e r s . 
| | £ B y " p u b l i c o f f i c e r " I r e f e r t o t h e t e c h n i c a l d e f i n i t i o n o f p u b l i c 
^ . o f f i c e r w h i c h c o n t e m p l a t e s a p e r s o n w i t h s t a t u t o r y d u t i e s a n d 
^ p o w e r s . T h e l e g i s l a t u r e d i d n o t c r e a t e i n C h a p t e r 2 3 3 a n y o t h e r 
^ ; P a r t y w h o h a s a s t a t u t o r y d u t y o r p o w e r , b u t g a v e a b r o a d g r a n t Jlpto t h e B o a r d o f R e g e n t s t o s e l e c t j u s t a n y b o d y . I n a d d i t i o n t o 
I f e v ^ ' P S t h e p o w e r s o f t h e s o v e r e i g n , t h e p o w e r i n v o l v e d i s a 
5* 
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d i s c r e t i o n a r y p o w e r a n d t h e r u l e s a n d r e g u l a t i o n s a r e n o t s e t u p 
*% by t h e l e g i s l a t u r e t o l i m i t t h e d i s c r e t i o n . 

^ I t a l s o m u s t b e f u r t h e r n o t e d t h a t v i o l a t i o n s i n p u b l i c c o n t r a c t 
or i n g p r o c e d u r e s m a y r e s u l t i n t h e c o n t r a c t b e i n g h e l d v o i d b y t h e 
J* c o u r t s . I t i s v $ r y p o s s i b l e t h a t o n e o f t h e l a r g e u n i v e r s i t y 
-k. c o n t r a c t s c o u l d t i e a t t a c k e d i n c o u r t i f t h e c o n t r a c t p r o c e d u r e s 

u n d e r S e c t i o n s 2 6 2 . 3 4 , 2 3 . 1 a n d 2 3 - 2 w e r e n o t f o l l o w e d . N o t e 
p f ; * M a d r i d L u m b e r C o . v . B o o n e C o u n t y , 2 5 5 I o w a 3 8 0 , 121 N . W . 2 d 5 2 3 

j j | : " ( 1 9 6 3 ) . 
T h e r e f o r e , m y a n s w e r t o t h e i s s u e p r e s e n t e d i s t h a t C h a p t e r 2 3 3 ; 

felt A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , m u s t b e i n t e r p r e t e d s o a s t o 
^ k e e p t h e B o a r d o f R e g e n t s f r o m d e l e g a t i n g i t s s t a t u t o r y d u t i e s w h i c h 
^4 r e l a t e t o c o n t r a c t i n g f o r c a p i t a l i m p r o v e m e n t s . 

3* In k e e p i n g w i t h t h e r u l e t h a t a c o n s t i t u t i o n a l i n t e r p r e t a t i o n i s 
p r e f e r r e d , I , t h e r e f o r e , n a r r o w l y i n t e r p r e t t h e s t a t u t e _ g r a n t i n g 
p o w e r s t o t h e B o a r d o f R e g e n t s s o a s t o o t h e r w i s e s u s t a i n i t s 
v a l i d i t y a n d a v o i d a r e s u l t o f u n c o n s t i t u t i o n a l i t y . S u t h e r l a n d 
S t a t u t o r y C o n s t r u c t i o n , 3 r d E d i t i o n , V o l u m e 3 , p a g e 2 8 0 . 

V J ^ r y t r u l y y o u r s , 

WRENCE F . S C A L I S E 
A t t o r n e y G e n e r a l 
S t a t e o f I o w a 

L F S : T M c C : e w 



E L E C T I O N S : P r o p o s e d e l e c t i o n p r o c e d u r e s f o r C i t y - C o u n t y A u t h o r i t y . 
C h a p t e r 4 9 , 1 9 6 ? C o d e o f ! o w a ; §§ 4 9 . 1 , 4 9 - 7 3 a n d 5 2 . 2 5 , 1 9 6 2 C o d e 
o f I o w a a n d C h a p t e r ? 3 9 , A c t s o f t h e 6 0 t h G , A . ( 1 ) C h a p t e r 49 a p 
p l i e s t o t h e e l e c t i o n p r o c e d u r e s o f a c o u n t y - c i t y a u t h o r i t y f o r m u 
l a t e d u n d e r C h a p t e r ? 3 9 , A c t s o f t h e 6 0 t h G . A . (?.) T h e c a l l i n g o f an 
e l e c t i o n u n d e r C h a p t e r ? 3 9 , A c t s o f t h e 6 0 t h G . A . i s t h e o b l i g a t i o n 
o f t h e A u t h o r i t y . ( 3 ) T h e C o u n t y B o a r d o f S u p e r v i s o r s r e t a i n s i t s 
d u t i e s i m p o s e d b y C h a p t e r 4 9 , 1 9 6 2 C o d e o f I o w a . ( 4 ) V o t i n g m a c h i n e s 
m a y b e u s e d i n a n e l e c t i o n u n d e r C h a p t e r ? 3 9 , A c t s o f t h e 6 0 t h G . A . 
( 5 ) I f t h e e l e c t i o n o c c u r s d u r i n g t h e s t a t u t o r y p e r i o d o f d a y l i g h t 
t i m e , d a y l i g h t t i m e m u s t b e u s e d , ( 6 ) S e p a r a t e e l e c t i o n s a r e n o t 
r e q u i r e d . ( 7 ) A s e p a r a t e p u b l i c m e a s u r e p e r t a i n i n g t o t h e c i t y 
b o n d i s s u e m a y a l s o b e v o t e d o n a t t h e s a m e t i m e a s t h e v o t i n g o n 
t h e c i t y - c o u n t y b u i l d i n g p r o j e c t . 

J u l y 2 0 , 1 9 6 6 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

M r . R o b e r t W. B u r n s 
D u b u q u e C o u n t y A t t o r n e y 
461 F i s c h e r B u i 1d i n g 
D u b u q u e , I o w a 

D e a r M r . B u r n s : 

R e f e r e n c e i s h e r e i n m a d e t o y o u r l e t t e r o f M a y 2 4 i n w h i c h 

y o u s u b m i t t e d t h e f o l l o w i n g q u e s t i o n s : 

" T h e C o u n t y a n d C i t y o f D u b u q u e h a v e c r e a t e d 
t h e C o u n t y - C i t y o f D u b u q u e A u t h o r i t y u n d e r 
C h a p t e r 239 o f t h e - 6 - 0 t h G e n e r a l A s s e m b l y . T h e 
A u t h o r i t y h a s b e e n d e v e l o p i n g p l a n s f o r a p r o 
p o s e d C o u n t y - C i t y B u i l d i n g a n d i s n o w a t t h e 
s t a t e o f m e e t i n g t h e r e q u i r e m e n t s o f S e c t i o n 
12 o f t h e A c t . I t p r o v i d e s : 

" A f t e r t h e i n c o r p o r a t i o n o f s a i d A u t h o r i t y , a n d 
b e f o r e t h e s a l e o f a n o r i g i n a l i s s u e o f r e v e n u e 
b o n d s a s p r o v i d e d i n t h i s A c t , t h e A u t h o r i t y 
s h a l l s u b m i t t o t h e l e g a l v o t e r s o f s a i d c i t y 
o r t o w n a n d c o u n t y , a t a g e n e r a l , p r i m a r y o r 
s p e c i a l e l e c t i o n f o r t h a t p u r p o s e , t h e q u e s 
t i o n w h e t h e r s u c h A u t h o r i t y 1 s h a l l i s s u e a n d 
s e l l r e v e n u e b o n d s ( s t a t i n g t h e a m o u n t ) f o r 
a n y o f t h e p u r p o s e s p r o v i d e d i n S e c t i o n t w o ( 2 ) 
o f t h i s A c t . A n a f f i r m a t i v e v o t e o f a m a j o r i t y 
o f t h e v o t e s c a s t o n s a i d p r o p o s i t i o n s h a l l b e 
r e q u i r e d t o a u t h o r i z e t h e i s s u a n c e a n d s a l e o f 
s a i d r e v e n u e b o n d s . A n o t i c e o f t h e e l e c t i o n 
s h a l l b e p u b l i s h e d o n c e e a c h ' w e e k f o r a t ' e a s t 
f o u r w e e k s i n s o m e m e w s p a p e r p u b l i s h e d i n t h e 
c o u n t y . S u c h n o t i c e s h a l l n a m e t h e t i m e w h e n 
s u c h q u e s t i o n s h a l l b e s u b m i t t e d , a n d a c o p y o f 
t h e q u e s t i o n t o b e s u b m i t t e d s h a 1 ! b e p o s t e d a t 
e a c h p o l l i n g p l a c e d u r i n g t h e d a y o f e l e c t i o n . 

6 6 - 7 - 4 



R o b e r t W. B u r n s -2-

" T h e a c t d o e s n o t s e t f o r t h t h e e l e c t i o n p r o 
c e d u r e s t o b e f o l l o w e d a n d d o e s n o t s p e c i f i 
c a l l y I n c o r p o r a t e b y r e f e r e n c e t h e p r o v i s i o n s 
o f t h e ' C o d e r e l a t i v e t o t h e m a n n e r o f c o n d u c t 
i n g e l e c t i o n s . 

" T h e s p e c i f i c q u e s t i o n s w i t h r e s p e c t t o w h i c h 
w e s e e k j p u r c o u n s e l a n d o p i n i o n a r e t h e f o l l o w 
i n g : I 

"(1) D o ? t h e p r o v i s i o n s o f C h a p t e r 49 o f t h e 
I o w a C o d e a p p l y t o a n e)ect'ton c a l l e d t o 
d e t e r m i n e i f t h e A u t h o r i t y s h a l l i s s u e 
a n d s e l l r e v e n u e b o n d s ( s t a t i n g t h e 
a m o u n t ) f o r t h e p u r p o s e s p r o v i d e d i n 
S e c t i o n 2 o f t h e A c t ? 

"(2) S h o u l d t h e c a l l i n g o f t h e s p e c i a l e l e c t i o n 
a n d t h e g i v i n g o f t h e r e q u i r e d p u b l i s h e d 
n o t i c e b e a t t h e d i r e c t i o n o f t h e A u t h o r 
i t y , o r t h e A u t h o r i t y , C i t y C o u n c i l a n d 
C o u n t y B o a r d o f S u p e r v i s o r s ? 

"(3) I n s u c h a s p e c i a l e l e c t i o n a r e t h e d u t i e s 
i m p o s e d u p o n t h e B o a r d o f S u p e r v i s o r s 
i n C h a p t e r 49 p e r f o r m e d b y t h e S u p e r v i s o r s 

o r a r e t h e y t o b e p e r f o r m e d b y t h e m e m 
b e r s o f t h e A u t h o r i t y ? 

"(4) M a y v o t i n g m a c h i n e s b e u s e d a t t h e s p e 
c i a l e l e c t i o n o r m u s t p a p e r - m a r k e d 
ba1 l o t s b e u s e d ? 

"(5) I n v i e w o f d a y l i g h t t i m e , w h a t h o u r s s h o u l d 
t h e p o l l s b e o p e n f o r v o t i n g ( S e c . 49-73)? 

"(6) A r e s e p a r a t e e l e c t i o n s n e c e s s a r y t o b e h e l d 
i n t h e C i t y a n d i n t h e C o u n t y , o r w i l l a 
s i n g l e e l e c t i o n s u f f i c e ? 

"(7) M a y a s e p a r a t e p u b l i c m e a s u r e p e r t a i n i n g t o 
t h e C i t y o f D u b u q u e o n l y , n a m e l y , ' w h e t h e r 
t h e C i t y o f D u b u q u e s h o u l d i s s u e g e n e r a l 
o b l i g a t i o n b o n d s t o f i n a n c e t h e C i t y ' s 
s h a r e o f t h e c o s t o f a f l o o d w a l l ? ' , a l s o 
b e v o t e d o n a t a S p e c i a l E l e c t i o n c a l l e d o n 
t h e C o u n t y - C i t y B u i l d i n g p r o j e c t ? I f b o t h 
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m e a s u r e s c a n b e v o t e d u p o n a t t h e s a m e > 
e l e c t i o n , a r e a n y o f t h e s u p e r v i s o r y d u t i e s 
o f t h e e l e c t i o n t o b e p e r f o r m e d b y t h e C i t y 
C o u n c i l a n d i f s o , t o w h a t e x t e n t ? " 

1 . I n a n s w e r t o y o u r f i r s t q u e s t i o n , I am o f t h e o p i n i o n 

t h a t C h a p t e r 4 9 , C p d e o f 1 9 6 2 , i s a p p l i c a b l e t o t h e e l e c t i o n 

c a l l e d t o d e t e r m i n e i f t h e A u t h o r i t y s h a l l i s s u e a n d s e l l r e v e n u e 

b o n d s s u b j e c t o n l y t o s u c h s p e c i f i c d u t i e s a s a r e i m p o s e d u p o n 

t h e A u t h o r i t y b y C h a p t e r 2 3 9 , A c t s o f t h e 6 0 t h G e n e r a l A s s e m b l y , 

p a r t i c u l a r l y c a l l i n g t h e e l e c t i o n a n d t h e p u b l i c a t i o n o f t h e 

n o t i c e o f e l e c t i o n . S e c t i o n 4 9 . 1 , w h i c h a p p l i e s , r e a d s a s f o l 

l o w s : 

" 4 - 9 . 1 E l e c t i o n s i n c l u d e d . T h e p r o v i s i o n s 
o f t h i s c h a p t e r s h a l l a p p l y t o a l l e l e c t i o n s 
k n o w n t o t h e l a w s o f t h e s t a t e , e x c e p t s c h o o l 
e l e c t i o n s . " 

2 . I n a n s w e r t o y o u r s e c o n d q u e s t i o n , I am o f t h e o p i n i o n 

t h a t t h e c a l l i n g o f t h e s p e c i a l e l e c t i o n i s t h e o b l i g a t i o n o f t h e 

A u t h o r i t y b y p r o p e r r e s o l u t i o n . T h e c o u n t y a n d c i t y s h o u l d , p u r 

s u a n t t o t h e p r o v i s i o n s o f C h a p t e r 2 3 9 , A c t s o f t h e 6 0 t h G e n e r a l 

A s s e m b l y , a f t e r t h e i n c o r p o r a t i o n o f e a c h o f t h e f o r e g o i n g u n i t s , 

c i t y a n d c o u n t y , a n d t h e c r e a t i o n t h e r e i n o f t h e A u t h o r i t y , a n d 

a f t e r t h e e l e c t i o n o f m e m b e r s o f t h e b o a r d o f c o m m i s s i o n e r s o f 

t h e A u t h o r i t y , p r o c e e d t o t h e e l e c t i o n o f a c h a i r m a n t h e r e o f a n d 

a s e c r e t a r y a n d a t r e a s u r e r , a l l a s p r o v i d e d b y s t a t u t e . T h e r e 

u p o n , i t w i l l b e t h e d u t y o f t h e b o a r d o f c o m m i s s i o n e r s t o i s s u e 

a n o t i c e o f e l e c t i o n , w h i c h s h a l l i n c l u d e a c o p y o f t h e r e s o l u t i o n 
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c a l l i n g t h e e l e c t i o n , a n d w h i c h s h a l l f i x t h e t i m e t h e r e o f a n d 

o t h e r i n f o r m a t i o n a s p r o v i d e d b y s t a t u t e . 

3 . I n a n s w e r , t o y o u r t h i r d q u e s t i o n , I am o f t h e o p i n i o n 

t h a t t h e d u t i e s i r f j jposed u p o n t h e B o a r d o f S u p e r v i s o r s i n C h a p t e r 

4 9 , C o d e o f 1 9 6 2 , I n t h e o r g a n i z a t i o n o f t h i s e l e c t i o n a n d t h e 

s u b m i s s i o n o f t h e q u e s t i o n a r e r e q u i r e d t o b e p e r f o r m e d b y t h e 

B o a r d o f S u p e r v i s o r s a n d n o t b y t h e A u t h o r i t y . 

4 . I n a n s w e r t o y o u r f o u r t h q u e s t i o n , I am o f t h e o p i n i o n 

t h a t v o t i n g m a c h i n e s m a y b e u s e d a t t h i s s p e c i a l e l e c t i o n . S e c 

t i o n 5 2 . 2 5 , C o d e o f 1 9 6 2 , i s a u t h o r i t y f o r t h i s . I t r e a d s i n 

p a r t a s f o l l o w s : 

" 5 2 . 2 5 S u m m a r y o f a m e n d m e n t o r p u b l i c m e a s u r e . 
C o n s t i t u t i o n a l a m e n d m e n t s a n d p u b l i c m e a s u r e s 
i n c l u d i n g b o n d i s s u e s m a y b e v o t e d o n t h e v o t i n g 

m a c h i n e s i n t h e f o l l o w i n g m a n n e r : * * * " 

5 - I n a n s w e r t o y o u r f i f t h q u e s t i o n , 1 am o f t h e o p i n i o n 

t h a t t h e p r o v i s i o n s o f S e c t i o n 4 9 - 7 3 , C o d e o f 1 9 6 2 , c o n t r o l t h e 

h o u r s f o r o p e n i n g a n d c l o s i n g o f t h e p o l l s . I f t h i s e l e c t i o n 

i s h e l d d u r i n g t h e p e r i o d d a y l i g h t t i m e i s i n f o r c e , t h e h o u r s 

s h o u l d b e d a y l i g h t t i m e h o u r s a s p r o v i d e d f o r b y C h a p t e r 1 4 0 , 

A c t s o f . t h e 61 s t G e n e r a l A s s e m b l y . S e c t i o n 4 9 * 7 3 r e a d s a s f o l 

l o w s : 

" 4 9 . 7 3 T i m e o f o p e n i n g a n d c l o s i n g p o l l s . A t 
a l l e l e c t i o n s t h e p o l l s s h a l l b e o p e n e d a t 
e i g h t o ' c l o c k i n t h e f o r e n o o n , e x c e p t i n c i t i e s 
w h e r e r e g i s t r a t i o n i s r e q u i r e d , w h e n t h e p o l l s 
s h a l l b e o p e n e d a t s e v e n o ' c l o c k i n t h e f o r e -
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n o o n , o r i n e a c h c a s e a s s o o n t h e r e a f t e r a s 
v a c a n c i e s i n t h e p l a c e s o f j u d g e s o r c l e r k s 
o f e l e p t i o n h a v e b e e n f i l l e d . I n a l l c a s e s 
t h e p o l l i n g p l a c e s s h a l l b e c l o s e d a t e i g h t 
o ' c l o c k i n t h e e v e n i n g . " 

6 . I n a n s w e r t o y o u r s i x t h q u e s t i o n , I am o f t h e o p i n i o n 

t h a t a s i n g l e e l e c t i o n , i n c l u d i n g b o t h t h e c i t y a n d c o u n t y e l e c 

t o r s , i s a l l t h a t i s a u t h o r i z e d . S e e S e c t i o n 12 o f C h a p t e r 2 3 9 , 

A c t s o f t h e 6 0 t h G e n e r a l A s s e m b l y , t h e f i r s t s e n t e n c e o f w h i c h 

r e a d s a s f o 1 l o w s : 

" A f t e r t h e i n c o r p o r a t i o n o f s a i d A u t h o r i t y , 
a n d b e f o r e t h e s a l e o f a n o r i g i n a l i s s u e o f 
r e v e n u e b o n d s a s p r o v i d e d i n t h i s A c t , t h e 
A u t h o r i t y s h a l l s u b m i t t o t h e l e g a l v o t e r s 
o f s a i d c i t y o r t o w n a n d c o u n t y , a t a g e n 
e r a l , p r i m a r y o r s p e c i a l e l e c t i o n c a l l e d 
f o r t h a t p u r p o s e , t h e q u e s t i o n w h e t h e r s u c h 
' A u t h o r i t y ' s h a l l i s s u e a n d s e l l r e v e n u e 
b o n d s ( s t a t i n g t h e a m o u n t ) f o r a n y o f t h e 
p u r p o s e s p r o v i d e d i n S e c t i o n t w o ( 2 ) o f 
t h i s A c t . " 

7 . I n a n s w e r t o y o u r s e v e n t h q u e s t i o n , I am o f t h e o p i n i o n 

t h a t a s e p a r a t e p u b l i c m e a s u r e p e r t a i n i n g t o t h e c i t y o f D u b u q u e 

a s t o w h e t h e r t h e C i t y o f D u b u q u e s h o u l d i s s u e g e n e r a l o b l i g a 

t i o n b o n d s m a y a l s o b e v o t e d o n a t a s p e c i a l e l e c t i o n a t t h e 

s a m e t i m e a s t h e s p e c i a l e l e c t i o n c a l l e d f o r v o t i n g o n t h e c o u n t y -

c i t y b u i l d i n g p r o j e c t . T h i s i s a s e p a r a t e c i t y e l e c t i o n a n d t h e 

c i t y i s r e q u i r e d t o g i v e n o t i c e o f s u c h e l e c t i o n , p r i n t i t s o w n 

b a l l o t s , a n d g e n e r a l l y p r o v i d e i t s o w n e l e c t i o n s u p p l i e s . 

S e p a r a t e p o l l b o o k s a n d b a l l o t b o x e s a r e r e q u i r e d f o r s u c h 

s p e c i a l e l e c t i o n . H o w e v e r , t h e s a m e j u d g e s a n d c l e r k s t h a t 
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s e r v e t h e e l e c t i o n f o r t h e c o u n t y - c i t y b u i l d i n g m a y p e r f o r m t h e 

s e r v i c e s f o r t h i s s p e c i a l e l e c t i o n . S e e 38 OAG 768; S e c t i o n 

49.19, C o d e o f 1962. G e n e r a l l y , C h a p t e r 49, C o d e o f 1962, w i l l 

c o n t r o l t h e e l e c t i o n p r o c e s s h e r e i n u n d e r c o n s i d e , f / r t ) i o n u n l e s s 

s p e c i f i c p r o v i s i o | S i s m a d e o t h e r w i s e 

/ V e r f v 

O S C A R S T R A U S S 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

ew 



TAXATION: Property tax exemptions. Section 427.1(9), 
Code of Iowa, 1962. Senior c i t i z e n s ' homes q u a l i f y as 
charitable or benevolent i n s t i t u t i o n s or s o c i e t i e s i f 
the purpose and use of t h e i r property results in the 
amelioration of persons i n unfortunate circumstances, 
assistance to the needy, care and comfort of those i n 
i l l health and not pecuniary profit,, 

LAWRENCE F. SCALISE STATE OF IOWA 
Attorney General DEPARTMENT OF JUSTICE 

DES MOINES 
July 20, 1966 

Mr. Ballard B. Tipton 
Director 
Property Tax D i v i s i o n 
L O C A L 

Dear Mr. Tipton: 

This i s i n response to your request for an opinion on the 
following matter: 

"According to facts submitted to the 
Property Tax D i v i s i o n there have been, 
and are being, corporations organized 
under the laws of the State of Iowa, 
as nonprofit corporations, whose stated 
purpose i s to establish, develop, and 
operate i n the State of Iowa, economic
a l l y constructed r e n t a l f a c i l i t i e s de
signed for senior c i t i z e n s . In order 
to q u a l i f y for becoming a resident of 
such a home for senior c i t i z e n s , i t 
i s generally required that the i n d i 
vidual applicant for admission have 
an adjusted gross income that i s not 
in excess of a s p e c i f i e d amount for a 
tax year. In some cases, the adjusted 
gross income s h a l l not exceed $6,000.00 
per year. There i s the requirement of 
some such corporations that an a p p l i 
cant for admission as a resident s h a l l 
have been a resident of a community 
with a population not exceeding a spec
i f i e d number. In some cases, the com
munity population must be under 5,500 
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persons. Some such corporations specify 
tha,t applicants f o r admission as a res
ident of the home must have attained a, 
sp e c i f i e d age, which i n some cases i s 
62 years. It appears that the rent 
charged the senior c i t i z e n residents 
i s somewhat nominal. In some cases, 
fo r example, the maximum rent per apart
ment has been set at $90.00 per month, 
with the Corporation furnishing water 
and heat, and each resident w i l l f u r - . 
nish h i s own telephone and e l e c t r i c i t y . 
The Corporation w i l l name and provide the 
operating s t a f f . I t appears that most 
of such f a c i l i t i e s w i l l not or do not have 

.an infirmary. A number of such corpor
ations, i t appears, are seeking or have 
obtained a loan from the Farmers Home 
Administration, a Federal Agency, i n 
financing the construction and operating 
of t h e i r senior c i t i z e n s ' home." 

With the foregoing facts i n mind, the following question 
i s presented: 

1. Can Corporations of the kind and with 
the purpose referr e d to above q u a l i f y 
as either c h a r i t a b l e or benevolent i n 
s t i t u t i o n s or s o c i e t i e s and thus be 
e n t i t l e d to a property tax exemption 
under Subsections 9, 24 and 25 of 
Section 427.1, Code of Iowa, 1962? 

Section 427.1(9), Code of Iowa, 1962, exempts property of 
r e l i g i o u s , l i t e r a r y , and charit a b l e s o c i e t i e s as followsr 

" A l l grounds and buildings used by l i t 
erary, s c i e n t i f i c , charitable, benevolent, 
a g r i c u l t u r a l , and r e l i g i o u s i n s t i t u t i o n s 
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and s o c i e t i e s s o l e l y for t h e i r appropriate 
objects, not exceeding three hundred twenty 
acres i n extent and not leased or other
wise used with a view to pecuniary p r o f i t . 
A l l deeds or leases by which such property 
i s . h e l d s h a l l be f i l e d for record before 
the property herein described s h a l l be 
omitted from the assessment." 

At the outset i t i s emphasized that Section 427.1, Code of 
Iowa, 1962, i s an exempting statute and as such must be 
s t r i c t l y construed. I f there i s any doubt upon the ques
t i o n , i t must be resolved against the exemption and i n 
favor of taxation. Chicago, Burlington & Quincy Railroad 
Co., vs. Iowa State Tax Commission, Iowa , 142 
N.W. 2d 407 (1966), National Bank~"of Burlington v. Huneke, 
250 Iowa 1030, 98 N.W. 2d 7 (1959); T r i n i t y Lutheran Church 
of Pes Moines vs. V.L. Browner, 255 Iowa 197, 121 N.W. 2d 
131 (1963). 

Many senior c i t i z e n s ' homes are operated under the aus
pices of an established r e l i g i o n , but t h i s fact, of i t s e l f , 
does not q u a l i f y them as r e l i g i o u s i n s t i t u t i o n s or socie
t i e s within the meaning of the statute, since t h e i r primary 
aims are not i n the furtherance of, s p e c i f i c r e l i g i o u s pur
poses. Therefore, i n order to e s t a b l i s h whether they 
q u a l i f y f o r the exemption, i t must be determined whether 
they are charitable or benevolent i n nature within the 
meaning of section 427.1(9). 

No Iowa case has squarely decided what constitutes a 
charitable or benevolent i n s t i t u t i o n or society. The only 
Iowa case on senior c i t i z e n s ' homes i s South Iowa Methodist 
Homes, Inc., vs. Board of Review of Cass County, Iowa 

_, 136 N.W. 2d 488 (1965), but because of a s t i p u l a t i o n 
between the par t i e s i t was not necessary for the Court to 
discuss or determine the meaning of the terms "charitable" 
and "benevolent". However, i n the case of Topeka -Presby
t e r i a n Manor, Inc. vs. Board of County Com'rs of Shawnee 
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County, 195 Kansas 90, 402 P. 2d 802 (1965), the Kansas 
Court found i t e s s e n t i a l and determined that t h e i r meanings 
included the accomplishment of some s o c i a l i n t e r e s t , amel
i o r a t i o n of persons in unfortunate circumstances, assistance 
to the needy, whatever proceeds from sense of moral duty or 
f e e l i n g of kindness and humanity for r e l i e f and comfort of 
another, philanthropic, humane, having a desire or purpose 
to do good to men, intended f o r the c o n f i r i n g of benefits, 
rather than for gain or p r o f i t , and loving others and act
i v e l y desirous of t h e i r well being. 

The terms "charitable" and "benevolent", although not synon
ymous in a l l contexts, are u s u a l l y found to be so when em
ployed conjunctively i n tax exemption statutes. Boston 
Chamber of Commerce vs. Assessors of. Boston, 315 Mass. 712, 
54 N.E. 2d 199 (1944). Charitable and benevolent are 
synonomoug when used i n connection with the tax exemption 
of senior c i t i z e n s ' homes. Oregon Methodist Homes vs. Horn, 
226 Or. 298, 360 P. 2d 293 (1961). Haines, et a l vs. St. 
Petersburg Methodist Home, Inc., F l a . 17 3 So. 2d 
176 (1965); Topeka Presbyterian Manor vs. Board of County 
Com'rs, supra. 

Of the cases that r e l a t e to the tax exempt status of senior 
c i t i z e n s ' homes the decisions have turned on the s p e c i f i c 
facts of each i n d i v i d u a l case. In Fredericka Home for the 
Aged vs. San Diego County, 35 C a l . 2d 789, 221 P. 2d 68 
(1950), the Court upheld the exemption, though the Home 
catered to those with a b i l i t y to pay, stating that the 
concept of c h a r i t y i s not confined to the r e l i e f of the 
needy and destitute, for the aged people require care and 
attention apart from f i n a n c i a l assistance, and the supply 
of t h i s care and attention i s as much a charitable and 
benevolent purpose as the r e l i e f of t h e i r f i n a n c i a l wants. 
Only 65% of the Home's expenses were met by the admission 
fees with 35% of the expenses being paid by an endowment 
fund., Hence, there was no pecuniary p r o f i t to the founders 
or shareholders. An exemption was upheld i n the .case of 
Topeka Presbyterian Manor, Inc. vs. Board of County Com'rs 
Of Shawnee County, supra, where the home was s i m i l a r to 
the one i n the Fredericka case. An addi t i o n a l factor i n 



I 
i 

Mr. Ballard•B. Tipton -5- July 2 0 , 1966 

the Topeka qase was that out of eighty-two residents, eleven 
had paid no admission fee and f i v e others had paid less 
than the normal rate, thus i n d i c a t i n g a charitable purpose. 

Courts have denied the exemption where the home provides 
a luxurious type of care and the charges exceed the costs 
of operation, thus r e s u l t i n g i n a p r o f i t . F i f i e l d Manor 
v. County of Los Angeles, 188 Cal 2d 1, 10. Cal Rptr 242, 
(1961). Also, where admission fees, alone, ranged from f i v e -
thousand to twenty thousand d o l l a r s , i t was concluded that, 
though a l t r u i s t i c a l l y motivated and serving a s o c i a l l y 
constructive purpose, the home was s u b s t a n t i a l l y recom
pensed i t s expenditures and was a f i n a n c i a l l y viable i n 
s t i t u t i o n not e n t i t l e d to the exemption. Oregon Methodist 
Homes vs. . Horn, supra, Haines, et a l vs. St. Petersburg 
Methodist Home, Inc., supra. 

Use of the property rather than character declaration con
t r o l s i n determining exempt status. Theta X i Building Assoc. 
of Iowa C i t y v. Board of Review, 217 Iowa 1181, 251 N.W. 
76 (1933) . Where the exemption i s claimed by a corpor
ation the objects and purposes of the corporation as 
stated i n i t s a r t i c l e s are not conclusive. It i s the actual 
use of the property by the corporation which determines 
whether i t i s e n t i t l e d to the exemption. Readlyn Hospital 
vs. Hoth, 223 Iowa 341, 272 N.W. 90, (1937). 

In answer to your question i t i s the opinion of t h i s o f f i c e 
that senior c i t i z e n s ' homes of the kind you re f e r to do 
not q u a l i f y as char i t a b l e or benevolent i n s t i t u t i o n s or 
s o c i e t i e s , unless the property of said homes i s a c t u a l l y 
used for charitable or benevolent purposes. It i s our 
opinion that each case depends on i t s own s p e c i f i c facts 
and a determination whether such property i s used f o r 
ch a r i t a b l e or benevolent purposes requires consideration 
by the assessor of (1) the amount of admission fees; (2) 
monthly charges; (3) the amount of founders' fees;. (4) 
age requirements for residents; (5) li m i t e d income require
ment of residents; (6) whether needy residents charged 
less than normal rates; (7) whether medical care i s pro
vided; (8) the o v e r a l l type of care provided; (9) whether 
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p a r t i a l l y supported by endowment funds; (10) i f a corpor^ 
ation, i t s stated purposes and objects along with actual 
use and operation; (11) whether operated with a view to 
pecuniary p r o f i t ; and (12) whether the home i s a c t u a l l y 
operated at a p r o f i t . 

I f upon consideration of the foregoing factors i t can be 
determined that the use of the property r e s u l t s i n the 
amelioration of persons i n unfortunate circumstances, 
assistance to the needy, care and comfort of those i n 
i l l health and not pecuniary p r o f i t , i t q u a l i f i e s as 
property used by charitable or benevolent i n s t i t u t i o n s 
or s o c i e t i e s within the meaning of Section 427.1(9), 
Code of Iowa, 1962. 

Very t r u l y yours, 

Roger D. Bindner 
Assistant Attorney General 

RDBrceb 



S T A T E O F F I C E S A N D D E P A R T M E N T S : P e a c e o f f i c e r s * . r e t - i r a n i e n t s y s t e m . 
§ 97A .6 (8 ) ( f ) , 1 9 6 2 C o d e o f I o w a , ' " t h e m o n t h <v " * b e n e f i ts m e n t f e n e d 
u n d e r § 9 7 A . 6(8 ) ( f ) , 1 9 6 2 C o d e o f f o w a , a r e t o b e p a i d r e g a r d l e s s 
o f t h e t y p e o f b e n e f i t p l a n s e l e c t e d b y t h e w i d o w . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

J u l y 2 2 , 1 9 6 6 

M r . J a m e s P . H a y e s 
D e p u t y C o m m i s s i o n e r 
D e p a r t m e n t o f P u b l i c S a f e t y 
S t a t e O f f i c e B u i l d i n g 
L O C A L 

D e a r M r . H a y e s : 

T h e A t t o r n e y G e n e r a l h a s r e f e r r e d t o me y o u r r e c e n t l e t t e r i n 
w h i c h y o u r e q u e s t t h e o p i n i o n o f t h i s o f f i c e u p o n t h e f o l l o w i n g 
q u e s t i o n : 

A r e t h e m o n t h l y b e n e f i t s m e n t i o n e d u n d e r 
s u b s e c t i o n 9 7 A . 6 ( 8 ) ( f ) , 1 9 6 2 C o d e o f I o w a , 
t o b e p a i d r e g a r d l e s s o f t h e t y p e o f b e n e f i t 
p l a n s e l e c t e d b y t h e w i d o w f r o m t h e o p t i o n s 
p r o v i d e d t o h e r u n d e r s u b s e c t i o n 9 7 A . 6 ( 8 ) , 
1 9 6 2 C o d e o f I o w a , o r a r e t h e m o n t h l y b e n e f i t s 

m e n t i o n e d u n d e r s u b s e c t i o n 9 7 A . 6 ( 8 ) ( f ) l i n k e d 
w i t h o n l y o n e o r t h e o t h e r o f t h e a l t e r n a t i v e 
b e n e f i t p l a n s ? 

S e c t i o n 9 7 A . 6 ( 8 ) , 1 9 6 2 C o d e o f I o w a , d e a l s w i t h t h e " o r d i n a r y d e a t h 
b e n e f i t " a v a i l a b l e u n d e r t h e p e a c e o f f i c e r s ' r e t i r e m e n t s y s t e m . T h a t 
s u b s e c t i o n s e t s o u t t h e a l t e r n a t i v e p l a n s a v a i l a b l e t o m e m b e r s a n d 
t h e o p t i o n s a v a i l a b l e t o m e m b e r s ' w i d o w s , a n d , i n t h e l a s t s u b s e c t i o n , 
s u b s e c t i o n ( f ) , s t a t e s : 

" I n a d d i t i o n t o t h e b e n e f i t s h e r e i n e n u 
m e r a t e d , t h e r e s h a l l a l s o b e p a i d f o r e a c h 
c h i l d o f a m e m b e r u n d e r t h e a g e o f e i g h t e e n 
y e a r s t h e s u m o f t w e n t y d o l l a r s p e r m o n t h . " 

I n d e t e r m i n i n g w h a t t h e l a n g u a g e " b e n e f i t s h e r e i n e n u m e r a t e d " h a s 
r e f e r e n c e t o , i t i s u s e f u l t o l o o k a t a n u m b e r o f r u l e s o f s t a t u t o r y 
c o n s t r u c t i o n w h i c h t h e c o u r t s u s e i n i n s t a n c e s o f t h i s t y p e . C o u r t s 
g e n e r a l l y a t t e m p t t o i n t e r p r e t t h i s t y p e o f a r e f e r e n c e i n l i g h t o f 
t h e l e g i s l a t i v e i n t e n t . I n t h i s r e g a r d S u t h e r l a n d , S t a t u t o r y C o n 
s t r u c t i o n § 4 9 2 1 s t a t e s : 
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" R e f e r e n t i a l a n d q u a l i f y i n g w o r d s a n d p h r a s e s , 
w h e r e n o c o n t r a r y i n t e n t i o n a p p e a r s , r e f e r 
s o l e l y t o t h e l a s t a n t e c e d e n t . T h u s a p r o v i s o 
i s c o n s t r u e d t o a p p l y t o t h e p r o v i s i o n o r 
c l a u s e i m m e d i a t e l y p r e c e d i n g i t . B u t w h e r e 
t h e s e n s ' e o f t h e e n t i r e a c t r e q u i r e s t h a t 
t h e q u a l i f y i n g w o r d s a p p l y t o s e v e r a l p r e 
c e d i n g ok e v e n s u c c e e d i n g s e c t i o n s , t h e 
w o r d o r p h r a s e w i l l n o t b e r e s t r i c t e d t o 
i t s i m m e d i a t e a n t e c e d e n t . T h u s i t i s a p p a r e n t 
t h a t t h e r u l e r e l a t i n g t o r e l a t i v e o r r e f e r e n 
t i a l t e r m s i s o f n o g r e a t f o r c e a n d w i l l b e 
a p p l i e d o n l y w h e n i t s a p p l i c a t i o n i s c o n s i s t e n t 
w i t h t h e l e g i s l a t i v e i n t e n t i o n . " 

T h e I o w a c o u r t h a s s t a t e d t h a t o r d i n a r i l y i n s t a t u t o r y c o n s t r u c t i o n 
t h e g r a m m a t i c a l s e n s e o f t h e w o r d s i s t o b e a d h e r e d t o , u n l e s s t h a t 
s e n s e i s c o n t r a r y t o t h e c l e a r i n t e n t a n d p u r p o s e o f t h e s t a t u t e . 
H a u g e n v . H u m b o l d t - K o s s u t h J o i n t D r a i n a g e D i s t . N o . 2 , 231 I o w a 2 8 8 , 
1 N . W . 2 d 2 4 2 ( 1 9 4 1 ) . 

B e c a u s e p e n s i o n s t a t u t e s h a v e a s t h e i r o b j e c t t h e p r o m o t i o n o f t h e 
g e n e r a l w e l f a r e , t h e l a n g u a g e o f t h e s e s t a t u t e s i s l i b e r a l l y c o n 
s t r u e d . K o c h e n v . C o n s o l i d a t e d P o l i c e & F i r e m e n ' s P e n s i o n F u n d 
C o m m i s s i o n , 71 N . J . S u p e r 4 6 3 . 1 7 7 A . 2 d 3 0 4 ( 1 9 6 2 ) ; R i c h a r d s o n v . 
C i t y o f S a n D i e g o , 1 9 3 C a l A p p 2 d 6 4 8 , 1 4 C a l R p t r 4 9 4 ( 1 9 6 1 ) ; 
P e o p l e e x r e l D o u d v . R o c h e s t e r . 1 1 6 M i s c 7 0 3 , 1 9 0 N . Y . S u p p 5 5 9 
( 1 9 2 1 ) . 

S u b s e c t i o n ( f ) i s i t s e l f a s e p a r a t e s u b s e c t i o n u n d e r s u b s e c t i o n 
9 7 A . 6 ( 8 ) a n d i s f r o m a g r a m m a t i c a l s t a n d p o i n t 1 i n k e d e q u a 1 1 y w i t h 
e a c h o f t h e s u b s e c t i o n s d e s c r i b i n g t h e o p t i o n s m a d e a v a i l a b l e . 
B e c a u s e o f t h i s f a c t , t h e f a c t t h a t p e n s i o n s t a t u t e s a n d t h e l e g i s 
l a t i v e i n t e n t w i t h r e g a r d t o t h e m i s t o b e l i b e r a l l y c o n s t r u e d , 
a n d t h e f a c t t h a t t h e r e i s n o a p p a r e n t r e a s o n t o l i n k t h e b e n e f i t s 
o f s u b s e c t i o n ( f ) w i t h o n l y o n e o r t h e o t h e r o f t h e a l t e r n a t i v e 
b e n e f i t p l a n s , i t a p p e a r s t h a t t h e m o n t h l y b e n e f i t s m e n t i o n e d u n d e r 
p a r a g r a p h ( f ) s h o u l d b e p a i d r e g a r d l e s s o f t h e t y p e o f b e n e f i t p l a n 
u l t i m a t e l y s e l e c t e d . 

T h u s , i n my o p i n i o n , t h e m o n t h l y b e n e f i t s m e n t i o n e d u n d e r s u b s e c t i o n 
9 7 A . 6 ( 8 ) ( f ) , 1 9 6 2 C o d e o f I o w a , a r e t o b e p a i d r e g a r d l e s s o f t h e t y p e 
o f b e n e f i t p l a n s e l e c t e d b y t h e w i d o w . 

V e r y t r u 1 y y o u r s , 

WADE C L A R K E , J R / 
A s s i s t a n t A t t o r n e y G e n e r a l 



P O L I C E POWER: P r a c t i c e o f a r c h i t e c t u r e a n d e n g i n e e r i n g r e g a r d i n g 
c e r t a i n s t r u c t u r e s . §§ 1 1 4 1 2 , 1 1 4 . 1 6 , 1 1 8 . 1 6 , 1 1 8 . 1 8 , 1 9 6 2 C o d e o f 
I o w a , a s a m e n d e d . P e r s o n s n o t r e g i s t e r e d a s a r c h i t e c t s u n d e r 
C h a p t e r 1 1 8 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , m a y p e r f o r m a r c h i t e c t u r a l 
s e r v i c e s i n c o n n e c t i o n w i t h t h e e x c e p t e d s t r u c t u r e s u n d e r S e c t i o n 
1 1 8 . 1 8 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , b u t p e r s o n s n o t r e g i s t e r e d 
a s p r o f e s s i o n a l e n g i n e e r s u n d e r C h a p t e r 1 1 4 , 1 9 6 2 C o d e o f I o w a , a s 
a m e n d e d , m a y n o t p e r f o r m e n g i n e e r i n g s e r v i c e s i n c o n n e c t i o n w i t h 
t h e s e s t r u c t u r e s . 

J u l y 2 2 , 1 9 6 6 
S t a t e o f I o w a 

D E P A R T M E N T OF J U S T I C E 
D e s M o i n e s 

M r . E d w a r d F . S a m o r e 
W o o d b u r y C o a n t y A t t o r n e y 
2 0 4 C o u r t H o u s e 
S i o u x C i t y , I o w a 5 1 1 0 1 

D e a r M r . S a m o r e : 

I am i n r e c e i p t o f y o u r r e c e n t l e t t e r t o t h e A t t o r n e y G e n e r a l c o n 
c e r n i n g t h e f o l l o w i n g : 

" Y o u r a t t e n t i o n i s c a l l e d t o C h a p t e r 1 1 8 
w h i c h r e l a t e s t o a r c h i t e c t s a n d a s a m e n d e d 
i n 1 9 6 5 s t a t e s t h a t i t s u n l a w f u l t o p r a c t i c e 
a r c h i t e c t u r e w i t h o u t b e i n g r e g i s t e r e d . T h e 
A m e n d m e n t s t a t e s f u r t h e r t h a t t h e c h a p t e r 
s h a l l n o t p r e v e n t p e r s o n s p e r f o r m i n g s e r v i c e s 
i n c o n n e c t i o n w i t h c e r t a i n s t r u c t u r e s , i . e . 
r e s i d e n t i a l b u i l d i n g s n o t m o r e t h a n t h r e e 
s t o r i e s h i g h , w a r e h o u s e s , l i g h t i n d u s t r i a l 
a n d c o m m e r c i a l b u i l d i n g s o v e r t w o s t o r i e s 
h i g h , e t c . 

" Y o u r a t t e n t i o n i s c a l l e d t o C h a p t e r 1 1 4 w h i c h 
r e l a t e s t o e n g i n e e r s , a s a m e n d e d i n 1 9 6 5 , I t 
d e f i n e s e n g i n e e r i n g d o c u m e n t s a s p l a n s , s p e c i 
f i c a t i o n s , e t c . ' I f t h e p r e p a r a t i o n t h e r e o f 
c o n s t i t u t e s o r r e q u i r e s t h e p r a c t i c e o f p r o 
f e s s i o n a l e n g i n e e r i n g . ' A s a m e n d e d C h a p t e r 
1 1 4 r e q u i r e s a l l e n g i n e e r i n g d o c u m e n t s t o b e 
s i g n e d b y a r e g i s t e r e d e n g i n e e r a n d s t a t e s 
t h a t n o m u n i c i p a l c o r p o r a t i o n s h a l l a p p r o v e 
a n y e n g i n e e r i n g d o c u m e n t w h i c h d o e s n o t c o m 
p l y w i t h t h i s s e c t i o n . 

" Y o u r o p i n i o n i s r e q u e s t e d a s f o l l o w s : 

" 1 . M a y t h e c i t y o f S i o u x C i t y r e f u s e 
t o g r a n t a b u i l d i n g p e r m i t o n t h e b a s i s 
t h a t t h e b u i l d i n g p l a n s s u b m i t t e d d o n o t 
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h a v e t h e s i g n a t u r e o f e i t h e r a r e g i s t e r e d 
e n g i n e e r o r a r c h i t e c t w h e r e t h e p l a n s r e l a t e 
t o t h e e x c e p t e d t y p e o f s t r u c t u r e i n C h a p t e r 
1 1 8 , i . e . r e s i d e n t i a l b u i l d i n g s n o t m o r e t h a n 
t h r e e s t o r i e s h i g h , w a r e h o u s e , l i g h t i n d u s 
t r i a l a n d c o m m e r c i a l b u i l d i n g s n o t o v e r t w o 
s t o r i -es h i g h e t c . ? 

" 2 . D o e s n o t t h e e x c e p t i o n i n C h a p t e r 1 1 8 
i n f e r r e n t i a 1 1 y e x c l u d e s u c h d o c u m e n t s f r o m 
t h e d e f i n i t i o n o f ' e n g i n e e r i n g d o c u m e n t s ' 
i n C h a p t e r 1 1 4 o n t h e b a s i s t h a t t h e y do 
n o t i n v o l v e t h e p r a c t i c e o f p r o f e s s i o n a l 
e n g i n e e r i n g ? " 

F o r p u r p o s e s o f e a s y r e f e r e n c e i s h a l l s e t o u t p e r t i n e n t s e c t i o n s 
o f C h a p t e r s 1 1 4 a n d 1 1 8 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d b y C h a p t e r s 
1 3 6 a n d 1 3 8 , A c t s o f t h e 6 1 s t G . A . 

S e c t i o n 1 1 4 . 2 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , s t a t e s i n p a r t : 

" T h e p r a c t i c e o f ' p r o f e s s i o n a l e n g i n e e r i n g ' 
w i t h i n t h e m e a n i n g a n d i n t e n t o f t h i s c h a p t e r 
i n c l u d e s a n y p r o f e s s i o n a l s e r v i c e , s u c h a s 
c o n s u l t a t i o n , i n v e s t i g a t i o n , e v a l u a t i o n , 
p l a n n i n g , d e s i g n i n g , o r r e s p o n s i b l e s u p e r 
v i s i o n o f c o n s t r u c t i o n i n c o n n e c t i o n w i t h o 

s t r u c t u r e , b u i l d i n g s , e q u i p m e n t , p r o c e s s e s , 
w o r k s o r p r o j e c t s w h e r e i n t h e p u b l i c w e l f a r e , 
o r t h e s a f e g u a r d i n g o f l i f e , h e a l t h , o r 
p r o p e r t y i s o r m a y b e c o n c e r n e d o r i n v o l v e d , 
w h e n s u c h p r o f e s s i o n a l s e r v i c e r e q u i r e s t h e 
a p p l i c a t i o n o f e n g i n e e r i n g p r i n c i p l e s a n d 
d a t a . 

* -k * 

" T h e t e r m ' e n g i n e e r i n g d o c u m e n t s ' a s u s e d 
i n t h i s c h a p t e r i n c l u d e s a l l p l a n s , s p e c i 
f i c a t i o n s , d r a w i n g s . , a n d r e p o r t s , i f t h e 
p r e p a r a t i o n t h e r e o f c o n s t i t u t e s o r r e q u i r e s 
t h e p r a c t i c e o f p r o f e s s i o n a l e n g i n e e r i n g . " 

S e c t i o n 1 1 4 . 1 6 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , s t a t e s i n p a r t : 

" A l l e n g i n e e r i n g d o c u m e n t s a n d l a n d s u r v e y 
i n g d o c u m e n t s s h a l l b e d a t e d a n d s h a l l c o n t a i n 
t h e f o l l o w i n g : ( 1 ) t h e s i g n a t u r e o f t h e 
r e g i s t r a n t i n r e s p o n s i b l e c h a r g e ; ( 2 ) a 
c e r t i f i c a t e t h a t t h e w o r k w a s d o n e b y s u c h 
r e g i s t r a n t o r u n d e r h i s d i r e c t p e r s o n a l s u p e r 
v i s i o n ; a n d ( 3 ) t h e I o w a r e g i s t r a t i o n n u m b e r 
o r l e g i b l e s e a l o f s u c h r e g i s t r a n t . 
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* * * 
" N o a g e n c y o f t h i s s t a t e a n d n o s u b d i v i s i o n 
o r m u n i c i p a l c o r p o r a t i o n o f t h i s s t a t e , n o r 
a n y o f f i c e r t h e r e o f , s h a l l f i l e f o r r e c o r d 
o r a p p r o v e a n y e n g i n e e r i n g d o c u m e n t o r l a n d 
s u r v e y i n g d o c u m e n t w h i c h d o e s n o t c o m p l y w i t h 
t h i s s e c t i o n . " 

S e c t i o n 1 1 8 . 1 6 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d d e f i n e s t h e p r a c t i c e 
o f a r c h i t e c t u r e a s f o l l o w s : 

" T h e p r a c t i c e o f a r c h i t e c t u r e i n c l u d e s a n y 
p r o f e s s i o n a l s e r v i c e , s u c h a s c o n s u l t a t i o n , 
i n v e s t i g a t i o n , e v a l u a t i o n , p l a n n i n g , a n d 
d e s i g n , o r r e s p o n s i b l e s u p e r v i s i o n o f c o n 
s t r u c t i o n , i n c o n n e c t i o n w i t h t h e c o n s t r u c t i o n 
o f b u i l d i n g s , o r r e l a t e d s t r u c t u r e s a n d p r o j e c t s , 
o r t h e a d d i t i o n t o o r a l t e r a t i o n t h e r e o f , w h e r e 
i n t h e s a f e g u a r d i n g o f l i f e , h e a l t h , o r p r o 
p e r t y i s c o n c e r n e d o r i n v o l v e d . " 

S e c t i o n 1 1 8 . 1 8 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , a l s o s t a t e s : 

" N o t h i n g c o n t a i n e d i n t h i s c h a p t e r s h a l l 
p r e v e n t p e r s o n s f r o m p e r f o r m i n g t h o s e 
s e r v i c e s e n u m e r a t e d h e r e i n i n c o n n e c t i o n 
w i t h a n y o f t h e f o l l o w i n g : 

" a . R e s i d e n t i a l b u i l d i n g s n o t m o r e t h a n 
t h r e e ( 3 ) s t o r i e s a n d o u t b u i l d i n g s i n 
c o n n e c t i o n t h e r e w i t h ; 

" b . B u i l d i n g s u s e d p r i m a r i l y f o r a g r i 
c u l t u r a l p u r p o s e s i n c l u d i n g g r a i n e l e v a t o r s 
a n d f e e d m i l l s ; 

" c . N o n s t r u c t u r a l a l t e r a t i o n s t o e x i s t i n g 
b u i l d i n g s n o t o t h e r w i s e e x c l u d e d ; 

" d . W a r e h o u s e s , l i g h t i n d u s t r i a l a n d 
c o m m e r c i a l b u i l d i n g s n o t m o r e t h a n t w o 
( 2 ) s t o r i e s i n h e i g h t ; 

" e . C h u r c h e s o r c h u r c h p r o p e r t i e s . " 

A s c a n r e a d i l y b e s e e n t h e l e g i s l a t u r e r a t h e r e x p l i c i t l y d e f i n e s 
t h e p r a c t i c e o f a r c h i t e c t u r e a n d f o r b i d s a n y o n e n o t r e g i s t e r e d a s 
a p r o f e s s i o n a l a r c h i t e c t f r o m e n g a g i n g i n t h e p r a c t i c e , w i t h t h e 
e x c e p t i o n o f p e r s o n s p e r f o r m i n g a r c h i t e c t u r a l s e r v i c e s i n c o n n e c t i o n 
w i t h a n y o f t h e e n u m e r a t e d s t r u c t u r e s i n S e c t i o n 1 1 8 . 1 8 . 
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On t h e o t h e r h a n d t h e l e g i s l a t u r e w a s j u s t a s e x p l i c i t i n d e f i n i n g 
t h e p r a c t i c e o f e n g i n e e r i n g , a n d l i k e w i s e f o r b i d a n y o n e n o t 
r e g i s t e r e d a s a p r o f e s s i o n a l e n g i n e e r f r o m e n g a g i n g i n t h e p r a c t i c e . 
T h e r e a r e n o s t a g e d e x c e p t i o n s t o t h e a p p l i c a t i o n o f C h a p t e r 1 1 4 . 
I t i s w e l ' l t o k e e p t h i s i d e a i n m i n d a s w e p r o c e e d . 

S t a t u t e s r e l a t i n g t o t h e s a m e s u b j e c t m a t t e r , w h e n t h e y a r e i n 
p a r i m a t e r i a , m u s t b e c o n s t r u e d t o g e t h e r . F r a n c e v . B e n t e r , 1 2 8 
N - W . 2 d 2 6 8 ( 1 9 6 4 ) ' . F u r t h e r m o r e , i t i s a c a r d i n a 1 p r i n c i p 1 e o f 
s t a t u t o r y c o n s t r u c t i o n t h a t t h e s t a t u t e s i n p a r i m a t e r i a m u s t b e 
c o n s t r u e d t o g e t h e r ^ p a r t i c u l a r l y i f s t a t u t e s a r e p a s s e d t h e s a m e 
l e g i s l a t i v e s e s s i o n . , a n d i t i s p r e s u m e d t h a t s u c h a c t s a r e i m b u e d 

w i t h t h e s a m e s p i r i - ' t a n d a c t u a t e d w i t h t h e s a m e p o l i c y , a n d t h e y a r e 
t o b e c o n s t r u e d t o g e t h e r a s i f a p a r t o f t h e s a m e a c t . M a n i l i a 
C o m m u n i t y S c h o o l D i s t r i c t v . H a l v e r s o n , 251 I o w a 4 9 6 , 101 N . W . 2 d 
7 0 5 ( I 9 6 0 ) . T h e I o w a S u p r e m e C o u r t i n S t a t e v . K r o I I , 2 4 4 I o w a 1 7 3 , 
5 5 N . W . 2 d 251 ( 1 9 5 2 ) a d o p t e d t h e p r i n c i p l e t h a t w h e r e t h e r e a r e t w o 
s t a t u t e s c o n c e r n i n g t h e s a m e s u b j e c t m a t t e r t h e y s h o u l d b e c o n s t r u e d , 
i f i t c a n b e d o n e , s o t h a t b o t h m a y h a v e f u l l f o r c e a n d e f f e c t . 

T h e a m e n d m e n t s t o C h a p t e r s 1 1 4 a n d 1 1 8 , w i t h w h i c h w e a r e c o n c e r n e d , 
w e r e p a s s e d b y t h e s a m e g e n e r a l a s s e m b l y a n d c o n c e r n t h e s a m e g e n e r a l 
s u b j e c t m a t t e r r e q u i r i n g , o f c o u r s e , t h a t t h e s t a t u t e s b e c o n s t r u e d 
t o g e t h e r . A p p a r e n t l y t h e l e g i s l a t u r e ' s p r i m e c o n c e r n i n r e q u i r i n g 
t h a t o n l y r e g i s t e r e d p e r s o n s p r a c t i c e a r c h i t e c t u r e a n d e n g i n e e r i n g 
i n r e g a r d t o t h e p l a n a n d d e s i g n o f b u i l d i n g s o r s t r u c t u r e s , i s t h e 
p r o t e c t i o n o f t h e g e n e r a l p u b l i c i n i t s u s e o r o c c u p a n c y o f t h e 
b u i l d i n g s o r s t r u c t u r e s , a n d a l t h o u g h t h e l e g i s l a t u r e e x c e p t e d c e r t a i n 
t y p e s o f t h e s e b u i l d i n g s o r s t r u c t u r e s f r o m t h e r e q u i r e m e n t s o f 
C h a p t e r 1 1 8 t h e y e n a c t e d n o e x c e p t i o n s t o t h e a p p l i c a t i o n o f C h a p t e r 
1 1 4 . I f t h e l e g i s l a t u r e h a d i n t e n d e d t h a t t h e c e r t a i n e x c e p t e d t y p e s 
o f b u i l d i n g s o r s t r u c t u r e s s h o u l d b e f r e e f r o m r e q u i r e m e n t s a n d 
a p p l i c a t i o n o f C h a p t e r 1 1 4 a l o n g w i t h C h a p t e r 1 1 8 , i t w o u l d h a v e b e e n 
a n e a s y m a t t e r f o r t h e m t o s o s t a t e . O n e i s e a s i l y l e d t o t h e 
c o n c l u s i o n t h a t t h e e x c e p t e d s t r u c t u r e s i n C h a p t e r 1 1 8 a r e m o r e 
p r o p e r l y i n c l u d e d w i t h i n t h e p r a c t i c e o f e n g i n e e r i n g u n d e r C h a p t e r 
1 1 4 . T h i s i s a d m i t t e d l y c o n j e c t u r e , b u t o t h e r r e a s o n s a r e n o t 
r e a d i l y a p p a r e n t a s t h e s a f e g u a r d i n g o f l i f e , h e a l t h o r p r o p e r t y 
m a y c e r t a i n l y b e i n v o l v e d o r o f s o m e c o n c e r n i n t h e d e s i g n o r p l a n n i n g 
o f t h e s e e x c e p t e d s t r u c t u r e s . 

B a s e d o n t h e f o r e g o i n g I am o f t h e o p i n i o n t h a t t h e C i t y o f S i o u x 
C i t y m a y r e f u s e t o f i l e f o r r e c o r d o r a p p r o v e b u i l d i n g p l a n s , 
e v e n t h o u g h t h e y r e l a t e t o t h e e x c e p t e d t y p e s o f s t r u c t u r e s u n d e r 
S e c t i o n 1 1 8 . 1 8 i f t h e p r e p a r a t i o n o f s a i d p l a n s c o n s t i t u t e s o r 
r e q u i r e s t h e p r a c t i c e o f p r o f e s s i o n a l e n g i n e e r i n g a n d s a i d p l a n s 
d o n o t c o n t a i n t h e r e q u i r e d i d e n t i f i c a t i o n o f a r e g i s t e r e d e n g i n e e r . 

P e r s o n s m a y p e r f o r m a r c h i t e c t u r a l s e r v i c e s I n c o n n e c t i o n w i t h t h e 
e x c e p t e d s t r u c t u r e s , b u t n o t e n g i n e e r i n g s e r v i c e s u n l e s s t h e y a r e 
r e g i s t e r e d p r o f e s s i o n a l e n g i n e e r s . 
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I h e r e s p e c t i v e p r a c t i c e s o f a r c h i t e c t u r e a n d e n g i n e e r i n g a r e c l o s e l y 
r e l a t e d a n d i t w i l l b e a d i f f i c u l t d e c i s i o n f o r p u b l i c o f f i c i a l s 
c h a r g e d w i t h t h e r e s p o n s i b i l i t y o f d e t e r m i n i n g w h e t h e r t h e p r e p a r a t i o n 
o f a p a r t i c u l a r b u i l d i n g p l a n , r e l a t i n g t o a n y o f t h e l a s t f o u r 
e n u m e r a t e d t y p e s o f s t r u c t u r e s i n S e c t i o n 1 1 8 . 1 8 , c o n s t i t u t e s o r 
r e q u i r e s t h e p r a c t i c e o f p r o f e s s i o n a l e n g i n e e r i n g . ( I t h i n k t h a t i t 
m a y b e c o n c e d e d t h a t t h e p r e p a r a t i o n o f b u i l d i n g p l a n s f o r r e s i d e n t i a l 
S t r u c t u r e s o f n o t m o r e t h a n t h r e e s t o r i e s i n h e i g h t a n d o u t b u i l d i n g s 
t n c o n n e c t i o n t h e r e w i t h w o u l d n o t c o n s t i t u t e t h e p r a c t i c e o f p r o 
f e s s i o n a l e n g i n e e r i n g . ) A l t h o u g h r e c o g n i z i n g t h e d i f f i c u l t y o f t h i s 
d§term i n a t i o n w e a r< | p o w e r l e s s t o i n t e r p r e t t h e s t a t u t e s d i f f e r e n t l y 
w r t h o u t g i v i n g l e s s ' t h a n t h e f u l l f o r c e a n d e f f e c t t o t h e p r o v i s i o n s 
o f C h a p t e r 1 1 h . 

In s u m m a r y y o u r f i r s t q u e s t i o n m u s t b e a n s w e r e d i n t h e a f f i r m a t i v e , 
a n d y o u r s e c o n d q u e s t i o n i n t h e n e g a t i v e . 

R e s p e c t f u l l y s u b m i t t e d 

• ' J O S E P H S . B R I C K 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 



C O U N T Y AND C O U N T Y O F F I C E R S : C o u n t y B o a r d s o f S u p e r v i s o r s a n d 
t h e i r p o w e r t o a p p r o p r i a t e f u n d s f o r a ' f ' r e - I r i a l R e l e a s e P r o j e c t -
§ § 3 3 2 . 3 a n d 763', 3 , 1 9 6 2 C o d e o f I o w a . C o u n t y B o a r d s o f S u p e r v i s o r s 
h a v e t h e a u t h o r i t y t o a p p r o p r i a t e f u n d s In o r d e r t o f u r n i s h t o t h e 
D i s t r i c t C o u r t J u d g e o f t h a t c o u n t y s u f f i c i e n t I n f o r m a t i o n f o r t h e 
p u r p o s e s o f d e t e r m i n i n g t h e a m o u n t o f b a i l , I f a n y , t h a t w o u l d b e 
n e c e s s a r y i n a p a r t i c u l a r c r i m i n a l c a s e . 

J u l y 2 6 , 1 9 6 6 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

R a y A . F e n t o n , E s q . 
P o l k C o u n t y A t t o r n e y 
P o l k C o u n t y C o u r t h o u s e 
D e s M o i n e s , I o w a 

D e a r M r . F e n t o n : 

Y o u h a v e r e q u e s t e d o u r o p i n i o n o n t h e q u e s t i o n a s t o w h e t h e r a 
c o u n t y b o a r d o f s u p e r v i s o r s m a y a p p r o p r i a t e f u n d s f o r u t i l i z a t i o n 
i n c o n n e c t i o n w i t h a P r e - T r i a l R e l e a s e P r o j e c t . O u r u n d e r s t a n d i n g 
o f s u c h a p r o j e c t i s t h a t p e r s o n n e l i s m a d e a v a i l a b l e t o i n t e r v i e w 
p e r s o n s a c c u s e d o f c r i m e s i n P o l k C o u n t y f o r t h e p u r p o s e o f d e t e r 
m i n i n g w h i c h o f s u c h p e r s o n s m a y b e r e l e a s e d p r i o r t o a d j u d i c a t i o n 
o f t h e i r c a s e w i t h o u t p o s t i n g a b a i l b o n d a s p r o v i d e d i n S e c t i o n 
7 6 3 . 3 , 1 9 6 2 C o d e o f I o w a . T h e i n v e s t i g a t i o n , w h i c h i s v o l u n t a r y 
o n t h e p a r t o f t h e d e f e n d a n t , c o n c e r n s h i s " c o m m u n i t y t i e s " w h i c h 
a r e c o n s i d e r e d a n i n d e x o f w h e t h e r h e w i l l m a k e n e c e s s a r y c o u r t 
a p p e a r a n c e s . T h e r e s u l t o f t h i s i n v e s t i g a t i o n m u s t b e m e r e l y 
a d v i s o r y t o t h e j u d g e s e t t i n g b a i l . F i n a l r e s p o n s i b i l i t y f o r 
d e t e r m i n i n g t h e a m o u n t o f b a i l t h a t i s " s u f f i c i e n t " b y t h e c l e a r 
l a n g u a g e o f S e c t i o n 7 6 3 . 3 , s u p r a , r e s t s w i t h t h e j u d g e . 

T h e m e t h o d u s e d b y t h e p r o j e c t i n P o l k C o u n t y w a s a d o p t e d f r o m a 
p i o n e e r p r o j e c t w h i c h h a s b e e n f u n c t i o n i n g i n t h e c r i m i n a l c o u r t s 
o f New Y o r k C i t y . ( S e e , H e a r i n g s b e f o r e t h e S u b c o m m i t t e e o n C o n 
s t i t u t i o n a l R i g h t s a n d t h e S u b c o m m i t t e e o n I m p r o v e m e n t s i n J u d i 
c i a l M a c h i n e r y o f t h e C o m m i t t e e o n t h e J u d i c i a r y o f t h e U n i t e d 
S t a t e s S e n a t e E i g h t y - E i g h t h C o n g r e s s o n S . 2 8 3 8 , S . 2 8 3 9 , a n d S . 
2 8 4 0 , p p . 1 0 4 - 1 2 0 , p p . 4 6 7 - 4 6 8 ; a n d 1 4 D r a k e L a w R e v i e w 9 8 . ) 

I 

T h e U . S . S u p r e m e C o u r t h a s p o i n t e d o u t : 

" T h e f u n d a m e n t a l t r a d i t i o n i n t h i s c o u n t r y i s 
t h a t o n e c h a r g e d w i t h a c r i m e i s n o t , i n o r d i 
n a r y c i r c u m s t a n c e s , i m p r i s o n e d u n t i l a f t e r a 
j u d g m e n t o f g u i l t . . . T h i s t r a d i t i o n a l r i g h t 
t o f r e e d o m d u r i n g t r i a l a n d p e n d i n g j u d i c i a l 
r e v i e w h a s t o b e s q u a r e d w i t h t h e p o s s i b i l i t y 
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t h a t t h e d e f e n d a n t m a y f l e e o r h i d e h i m s e l f . 
B a i l i s t h e d e v i c e we h a v e b o r r o w e d t o r e c o n 
c i l e t h e c o n f l i c t i n g i n t e r e s t s . ' T h e p u r p o s e 
o f b a i l i s t o i n s u r e t h e d e f e n d a n t ' s a p p e a r 
a n c e a n d s u b m i s s i o n t o t h e j u d g m e n t o f t h e 
c o u r t . " 1 C i t i n g R e y n o l d s v . U . S . . 8 0 S . C t . 
3 0 , 3 2 , kO L . E d . 2 d 4 6 ^ B a n d y v . U . S . . 81 
S . C t . 1 9 7 , 5 L . E d . 2 d 2 1 8 ( I 9 6 0 ) . 

I t w o u l d s e e m q u i t e c l e a r t h a t i n t h o s e i n s t a n c e s w h e r e t h e c o u r t 
i s s a t i s f i e d t h a t t h e p u r p o s e o f b a i l i s f u l f i l l e d b y a n o m i n a l 
a m o u n t , o r n o n e a t a l l , t h a t t h e c o u r t m a y r u l e t h a t a m o u n t " s u f -
f i c e n t " f o r t h e p u r p o s e s o f S e c t i o n 7 6 3 . 3 , 1 9 6 2 C o d e o f I o w a . 
A s J u s t i c e D o u g l a s r e l a t e s i n B a n d y , s u p r a , t o d e m a n d a s u b s t a n 
t i a l b o n d w h i c h a d e f e n d a n t c a n n o t s e c u r e , r a i s e s a p r o b l e m o f 
e q u a l a d m i n i s t r a t i o n o f t h e l a w . T h i s I s e v e n m o r e c l e a r l y t h e 
c a s e w h e n d e f e n d a n t s e q u a l l y s i t u a t e d a s r e g a r d s t h e l e g a l p u r 
p o s e o f b a i l , r e c e i v e d i f f e r e n t t r e a t m e n t , w i t h t h o s e f i n a n c i a l l y 
u n a b l e t o p o s t b a i l b e i n g p l a c e d i n t h e c o u n t y j a i l . 

Y e t , w i t h o u t f a c t u a l d a t a r e g a r d i n g a p a r t i c u l a r d e f e n d a n t , c o u r t s 
s e t b a i l i n a v a c u u m , u s u a l l y w i t h r e g a r d t o t h e o n l y f a c t a v a i l 
a b l e t o t h e m ; t h e s e r i o u s n e s s o f t h e a l l e g e d o f f e n s e . A n e x c e l l e n t 
e v a l u a t i o n o f t h e a p p l i c a t i o n o f b a i l i n I o w a i s f o u n d i n 51 I o w a 
L a w R e v i e w 8 8 3 , 9 4 3 , e t s e q , " I o w a C r i m i n a l L a w - A N e e d f o r R e 
f o r m . " T h e r e s e a r c h d o n e f o r t h i s a r t i c l e f o u n d t h a t i n o n e I o w a 
c o u n t y 6 2 p e r c e n t o f d e f e n d a n t s w e r e i n c a r c e r a t e d b e t w e e n a r r e s t 
a n d f i n a l d i s p o s i t i o n o f t h e i r c a s e s . T h e d u r a t i o n o f i m p r i s o n 
m e n t a v e r a g e d 2 8 . 7 d a y s . I n a n o t h e r I o w a c o u n t y , o n l y t h e s e t w o 
c o u n t i e s h a v i n g b e e n s u r v e y e d , 5 0 p e r c e n t w e r e i n c a r c e r a t e d , a v e r -

• a g i n g 1 5 . 9 d a y s i n j a i l . T h e l e g a l p r o b l e m i n v o l v e d , a s J u s t i c e 
D o u g l a s p o i n t s o u t , i s t h a t t h e l a w p r e s u m e s t h e s e c i t i z e n s s t i l l 
i n n o c e n t o f a n y c r i m e . D e s % > i n e s c o u r t s , w i t h t h e i n f o r m a t i o n 
p r o v i d e d b y t h e P r e - T r i a l R e l e a s e P r o j e c t , f o u n d 7 5 p e r c e n t o f i t s 
d e f e n d a n t s , w h o w e r e P o l k C o u n t y r e s i d e n t s , e l i g i b l e f o r r e l e a s e 
w i t h o u t b a i l i n t h e f i r s t y e a r o f t h e p r o j e c t . S e v e n h u n d r e d 
s i x t e e n p e r s o n s w e r e r e l e a s e d w i t h o u t b a i l . 

T h e s e s t a t i s t i c s p o s e t w o p r o b l e m s f o r j u r i s d i c t i o n s w h e r e j u d g e s 
r e q u i r e b a i l i n a l l c a s e s b e c a u s e t h e y a r e n o t p r o v i d e d w i t h i n 
f o r m a t i o n t o h e l p t h e m d e t e r m i n e w h i c h d e f e n d a n t s n e e d n o t b e r e 
q u i r e d t o p o s t b a i l . T h e i r i m p o s i t i o n o f b a i l d i s c r i m i n a t e s 
a g a i n s t d e f e n d a n t s w h o a r e u n a b l e t o p o s t b a i l b e c a u s e t h e y l a c k 
t h e f i n a n c i a l m e a n s t o d o s o , a n d , t h e i r o r d e r s s e t t i n g t h e b a i l 
a r e n e c e s s a r i l y a r b i t r a r y a n d c a p r i c i o u s b e c a u s e t h e y a r e n o t 
b a s e d u p o n l e g a l l y r e l e v a n t f a c t s . We h a v e c o u c h e d t h e s e a s 
p r o b l e m s i n v o l v i n g t h e f e d e r a l c o n s t i t u t i o n , b e c a u s e w e f e e l 
t h e s e p r o b l e m s a r e i n t h a t c a t e g o r y . T o r e q u i r e t h e c o u r t s t o 
d e t e r m i n e w h a t a m o u n t o f b a i l i s s u f f i c i e n t , b u t t o d e n y t h e m 
t h i s p r o v e n m e t h o d o f m a k i n g t h e d e t e r m i n a t i o n c r e a t e s a d u t y 
t o p e r f o r m a n a c t w i t h n o a b i l i t y t o p e r f o r m i t a d e q u a t e l y . A l l 
p u b l i c b o d i e s h a v e i m p l i e d p o w e r s t o d o w h a t i s r e q u i r e d t o e n a b l e 
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t h e m t o p e r f o r m t h e i r d u t i e s . I n r e E s t a t e o f F r e n t r e s s . 2 4 9 I o w a 
7 8 3 , 7 8 6 , 8 9 N . W . 2 d 367 ( 1 9 5 8 ) . 

T h i s o f f i c e h a s p r e v i o u s l y h e l d t h a t w h e n t h e f e d e r a l c o n s t i t u t i o n 
r e q u i r e s a n a c t b y o u r s t a t e c o u r t s , a n d n o s t a t e s t a t u t e p r o v i d e s 
f o r t h e a c t , o r t h e a p p r o p r i a t i o n s r e q u i r e d t o p e r f o r m i t , t h e 
c o u r t n e v e r t h e l e s s h a s t h e a u t h o r i t y t o p e r f o r m i t a n d t h e c o u n t y 
m u s t a p p r o p r i a t e f o r i t . 1 9 6 4 0 . A . G . 1 6 0 . 

I I 

S e c t i o n 3 3 2 . 3 , 1 9 6 2 C o d e o f I o w a , p r o v i d e s : 

" T h e b o a r d o f s u p e r v i s o r s a t a n y r e g u l a r m e e t 
i n g s h a l l h a v e p o w e r : 

•k -k it 

" 2 . T o m a k e s u c h r u l e s n o t i n c o n s i s t e n t w i t h 
l a w , a s i t m a y d e e m n e c e s s a r y f o r i t s o w n 
g o v e r n m e n t , t h e t r a n s a c t i o n o f b u s i n e s s , a n d 
t h e p r e s e r v a t i o n o f o r d e r . 

* * it 

" 6 . T o r e p r e s e n t i t s c o u n t y a n d h a v e t h e c a r e 
a n d m a n a g e m e n t o f t h e p r o p e r t y a n d b u s i n e s s 
t h e r e o f i n a l l c a s e s w h e r e n o o t h e r p r o v i s i o n 
i s m a d e . 

* -k -k 

" 1 0 . T o f i x t h e c o m p e n s a t i o n f o r a l l s e r v i c e s 
o f c o u n t y a n d t o w n s h i p o f f i c e r s n o t o t h e r w i s e 
p r o v i d e d b y l a w , a n d t o p r o v i d e f o r t h e p a y 
m e n t o f t h e s a m e . " 

I n a b s e n c e o f s p e c i f i c e n a b l i n g s t a t u t e s , i t h a s b e e n h e l d t h a t 
c o u n t i e s m a y r e t a i n a n d c o m p e n s a t e a s h o r t h a n d r e p o r t e r f o r t h e 
g r a n d j u r y w h e n t h e a p p o i n t m e n t s e r v e s t h e i n t e r e s t s o f t h e s t a t e 
a n d t h e a d m i n i s t r a t i o n o f j u s t i c e . H e ! 1 e r v . M o n t g o m e r y C o u n t y , 
e t a l , 1 8 8 I o w a 9 8 1 , 176 N . W . 9 6 6 ( 1 9 2 0 ) , a n d e m p l o y a n a g e n t t o 
f i n d a b u y e r f o r c o u n t y o w n e d r e a l e s t a t e . C a l 1 v . H a m i 1 t o n C o u n t y , 
6 2 I o w a 4 4 8 , 17 N . W . 6 6 7 ( 1 8 8 3 ) . 

M o s t c l o s e l y o n p o i n t a r e t w o o p i n i o n s o f t h i s d e p a r t m e n t . O n e 
h o l d s t h a t t h e P o l k C o u n t y A t t o r n e y h a s a u t h o r i t y t o r e t a i n a n d 
r e c e i v e c o m p e n s a t i o n f o r " c r i m i n a l i n v e s t i g a t o r s . " 3 6 0 . A . G . 5 2 1 . 
T h e o t h e r , 3 4 0 . A . G . 2 4 1 , h o l d s t h e c o u n t y b o a r d s h a v e p o w e r t o 
h i r e c o u n t y p a r o l e o f f i c e r s . T h e l a t t e r o p i n i o n s e t s o u t t h r e e 
p r e r e q u i s i t e s f o r e x e r c i s e o f s u c h a u t h o r i t y ; t h e d u t i e s o f t h e 
o f f i c e c r e a t e d c a n n o t b e t h e s a m e a s o n e a l r e a d y c r e a t e d b y l a w , 
t h e b o a r d s m u s t n o t e x c e e d a n e x p r e s s p r o v i s i o n o f a n y s t a t u t e 
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c o n c e r n i n g e m p l o y m e n t , a n d t h e a c t i o n m u s t b e f o r t h e b e n e f i t o f 
t h e c o u n t y . 3 4 O . A . G . 2 4 1 . 2 4 2 . B o t h o f t h e s e s i t u a t i o n s a r e 
a n a l a g o u s t o t h e p r o p o s e d b a i l p r o g r a m , a n d i t i s c l e a r t h a t t h e 
p r o g r a m m e e t s t h e t h r e e p r e r e q u i s i t e s . 

We h o l d t h a t c o u n t y b o a r d s o f s u p e r v i s o r s d o h a v e a u t h o r i t y t o 
e m p l o y a n d c o m p e n s a t e p e r s o n s t o i n q u i r e f o r t h e c o u r t s i n t o t h e 
c i r c u m s t a n c e s o f p e r s o n s a c c u s e d o f c r i m e s f o r t h e p u r p o s e o f 
d e t e r m i n i n g w h a t a m o u n t o f b a i l , i f a n y , i s s u f f i c i e n t i n a 
p a r t i c u l a r c a s e . We f e e l t h a t s u c h i n q u i r y i s n e c e s s a r y t o 
s e c u r e e q u a l i t y b e f o r e t h e l a w , a n d p r o v i d e c o u r t s w i t h i n f o r m a 
t i o n s o t h e i r d e c i s i o n s c a n b e i n a c c o r d a n c e w i t h t h e l e g a l l y 
r e l e v a n t f a c t s o f t h e c a s e b e f o r e t h e m . 

V e r y t r u l y y o u r s , / ) 

I I I 

L A W R E N C E F . S C A L I S E 
A t t o r n e y G e n e r a l o f I o w a 

n l 



C I T I E S AND TOWNS: 1 A u t h o r f t y ' t o l e a s e - §§ 368 18, 1962- Code o f 
Iowa. A c i t y o r town has no s t a t u t o r y a u t h o r i t y t o e x e c u t e a 
c o n t r a c t f o r t h e l e a s e o f a town h a l l and f i r e d e p a r t m e n t b u i l d i n g 
t o be b u i l t by p r i v a t e p a r t i e s on m u n i c i p a l l y owned l a n d . 

A u g u s t ' 2 , 1966 

S t a t e o f Iowa r 

DEPARTMENT OF JU S T I C E , ' 
Des M o i n e s ; •• . * 

M r . L o m e R. W o r t h i n g t o n 
A u d i t o r o f S t a t e ; 
S t a t e House 
LOCAL 

ATTNs L a V e r n e E . H e l t h o f f 

Gent lemens 

R e f e r e n c e i s h e r e i n made t o y o u r l e t t e r o f A p r i l k i n w h i c h you 
s u b m i t t e d the f o l l o w i n g : 

"I w o u l d l i k e t o have an o f f i c i a l o p i n i o n g i v e n on a 
q u e s t i o n w h i c h c o n c e r n s l o n g - t e r m l e a s e a r r a n g e m e n t s 
between a c i t y and v a r i o u s p r i v a t e c o r p o r a t i o n s . We 
have c u r r e n t l y been n o t i n g i n s t a n c e s whereby c i t i e s 
seem t o have engaged i n l o n g - t e r m l e a s e a g r e e m e n t s . 

"May a c i t y o r town e n t e r i n t o a l o n g - t e r m l e a s e w i t h 
a p r i v a t e c o r p o r a t i o n , t o l e a s e a b u i l d i n g f o r a c i t y 
o r town h a l l and f i r e d e p a r t m e n t t o be b u i l t by t h e 
p r i v a t e c o r p o r a t i o n on m u n i c i p a l owned p r o p e r t y ? " 

The b a s i c q u e s t i o n t h a t you r a i s e i s w h e t h e r a c i t y o r town has 
t h e a u t h o r i t y t o e n t e r I n t o a l o n g - t e r m i n s t a l l m e n t c o n t r a c t f o r 
t h e p u r p o s e o f a u b u i l d i n g t o be u s e d as a c i t y h a l l t o be e r e c t e d 
on m u n i c i p a l l y owned o r p r i v a t e g r o u n d . 

The b a s i s o f any a u t h o r i t y i s f o u n d i n S e c t i o n 3 6 8 . 1 8 o f t h e 1962 
Code o f Iowa w h i c h r e a d s as f o l l o w s : 

: i " 3 6 8 . 1 8 M u n i c i p a l b u i l d i n g s and p r o p e r t y . 
1. They s h a l l have power by a t h r e e - f o u r t h s m a j o r 

i t y v o t e o f t he c o u n c i l t o a c q u i r e , e r e c t , o r p u r c h a s e 
b u i l d i n g s and b u i l d i n g s i t e s t o the e x t e n t n e c e s s a r y 
t o house and c a r r y on a u t h o r i z e d g o v e r n m e n t a l f u n c 
t i o n s o r p u r p o s e s o f the m u n i c i p a l c o r p o r a t i o n . 

2 . They s h a l l have power t o m a i n t a i n and keep i n 
r e p a i r a l l m u n i c i p a l l y owned b u i l d i n g s and p r o p e r t y . 
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3 . In a n y m u n i c i p a l c o r p o r a t i o n h a v i n g a p o p u l a t i o n 
o f f i f t y t h o u s a n d o r m o r e t h e y s h a l l h a v e p o w e r by a 
t h r e e - f o u r t h s m a j o r i t y v o t e o f t h e c o u n c i l t o l e a s e a 
b u i l d i n g a n d g r o u n d s f o r a m u n i c i p a l a u d i t o r i u m . The 
t e r m o f a n y ! l e a s e f o r a u d i t o r i u m p u r p o s e s s h a l l n o t 
e x c e e d t w e n t y y e a r s . " ( E m p h a s i s a d d e d ) 

I f t h e r e i s a n y s t a t u t o r y a u t h o r i t y t o e n t e r i n t o t h i s t r a n s a c t i o n , 
t h e a u t h o r i t y m u s | be d e r i v e d f r o m t h e w o r d s w h i c h a u t h o r i z e t h e 
c i t y t o a c q u i r e o p t o p u r c h a s e . 

T h e Iowa S u p r e m e C o u r t i n B o s s v . P o l k C o u n t y , 2 3 6 Iowa 3 8 4 , 19 
N . W . 2 d 2 2 5 , 2 2 7 ( 1 9 4 5 ) , d e f i n e d t h e w o r d " a c q u i r e " by u s i n g t h e 
d e f i n i t i o n s o f t w o o t h e r c a s e s . T h e f o l l o w i n g i s t h e C o u r t ' s 
l a n g u a g e : 

" I n t h e c a s e o f N a t i o n a l S u r e t y Company v . M c G r e e v y , 
s u p r a , 64 F . 2 d 8 9 9 , 9 0 1 , i t i s s t a t e d , i n c o n s t r u i n g 
t h e w o r d ' a c q u i r e d , 1 u s e d i n a b o n d c o n t r a c t a s f o l 
l o w s : 

" ' T h e w o r d " a c q u i r e d , " a s u s e d i n t h i s c o n t r a c t , 
m e a n s t o become t h e o w n e r o f . The New C e n t u r y D i c 
t i o n a r y d e f i n e s t h e w o r d a s f o l l o w s : " T o g e t a s 
o n e ' s o w n . " In W e b s t e r ' s New I n t e r n a t i o n a l D i c 
t i o n a r y t h e w o r d i s d e f i n e d a s : " T o g a i n by a n y 
m e a n s ; u s u a l l y by o n e ' s own e x e r t i o n s ; t o g e t a s 
o n e ' s o w n ; a s t o a c q u i r e - a t i t l e , r i c h e s , k n o w l e d g e , 
g o o d o r b a d h a b i t s . " In 1 B o u v . Law D i e t . , R a w l e ' s 
T h i r d R e v i s i o n , p . 1 1 4 , t h e w o r d i s d e f i n e d a s fo\-
l o w s : " T o make p r o p e r t y o n e ' s o w n . To g a i n p e r 
m a n e n t l y . I t i s r e g u l a r l y a p p l i e d t o a p e r m a n e n t 
a c q u i s i t i o n . A man i s s a i d t o o b t a i n o r p r o c u r e 
a m e r e t e m p o r a r y a c q u i s i t i o n . " S e e , a l s o , F e d e r a l 
T r a d e C o m m i s s i o n v . T h a t c h e r M f g . C o . , 9 C i r . , 
5 F . 2d 6 1 5 ; i n r e O k a h a r a , 191 C a l . 3 5 3 , 2 1 6 p . 
6 1 4 ; W u l z e n v . B o a r d o f S u p e r v i s o r s , 101 C a l . 1 5 , 
35 P . 3 5 3 , 4 0 A m . S t . R e p . 17 ; H a r t i g a n v . L o s 
A n g e l e s , 170 C a l . 3 1 3 , 149 P . 5 9 0 ; P a r k e r v . 
S c h r i m s h e r , T e x . C i v . A p p . , 172 S . W . 1 6 5 ; C r e a m e r 
v . B r i s c o e , T e x . C i v . A p p . , 107 S . W . 6 3 5 - 1 

" I n t h e c a s e o f H e l v e r i n g v . S a n J o a q u i n F r u i t & 
I n v e s t m e n t C o . , 2 9 7 U . S . 4 9 6 , 5 6 S . C t / 5 6 9 , 5 7 0 , 

j 8 0 L . E d . 8 2 4 , i t i s a l s o s t a t e d : 

' " * * * T h e w o r d " a c q u i r e ^ " i s n o t a t e r m o f a r t i n 
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t h e law o f p r o p e r t y b u t one i n common u s e . The p l a i n 
i m p o r t o f )the w o r d i s " o b t a i n e d a s o n e ' s own"u L a n 
guage u s e d i n t a x s t a t u t e s s h o u l d be r e a d i n t h e 
o r d i n a r y aihd n a t u r a l s e n s e . * * *'" \ 

I t i s a p p a r e n t t h a t t h e Iowa C o u r t d i d n o t c o n s t r u e t h e w o r d " a c 
q u i r e " t o g r a n t a u t h o r i t y t o l e a s e . 

The n e x t q u e s t i o j i i s w h e t h e r t h e w o r d " p u r c h a s e " c a n be c o n s t r u e d 
t o g r a n t t h a t p o wer. 73 C o r p u s J u r i s Secundum, P u r c h a s e , a t page 
1255* s t a t e d t h e f o l l o w i n g : 

" I n i t s l e g a l a n d e n l a r g e d s e n s e t h e w o r d ' p u r c h a s e ' 
i s d e f i n e d i n P r o p e r t y § 15 a s m e a n i n g a l l a c q u i s i -
t i o n s o f r e a l e s t a t e by a n y means w h a t e v e r , e x c e p t 
by d e s c e n t . 

" I n t h e o r d i n a r y a n d p o p u l a r a c c e p t a t i o n , ' p u r c h a s e ' 
i s t h e t r a n s m i s s i o n o f p r o p e r t y f r o m one p e r s o n t o 
a n o t h e r by v o l u n t a r y a c t a n d a g r e e m e n t , f o u n d e d o n 
a v a l u a b l e c o n s i d e r a t i o n , a n d i n t h e common s e n s e 
means no more t h a n when a man g i v e s money f o r a n y 
t h i n g , h a v i n g t h e n a r r o w s i g n i f i c a t i o n o f a c q u i s i 
t i o n by v o l u n t a r y a c t o r a g r e e m e n t , f o r a v a l u a b l e 
c o n s i d e r a t i o n . " ( E m p h a s i s s u p p l i e d ) 

The Supreme C o u r t o f Iowa i n t e r p r e t e d t h i s w o r d i n t h e c a s e o f 
P u r c z e l l v. S m i d t , 21 Iowa 5 4 0 ( 1 8 6 6 ) , a t page 546 o f t h e Iowa 
R e p o r t s , a n d d e f i n e d t h e w o r d " p u r c h a s e " a s f o l l o w s : 

" P u r c h a s e , i n i t s most e n l a r g e d a n d t e c h n i c a l s e n s e , 
s i g n i f i e s t h e l a w f u l a c q u i s i t i o n o f r e a l e s t a t e by 
any means w h a t e v e r , e x c e p t by d e s c e n t . In i t s more 
l i m i t e d s e n s e , p u r c h a s e i s a p p l i e d o n l y t o s u c h 
a c q u i s i t i o n s o f l a n d s a s a r e o b t a i n e d by way o f 
b a r g a i n a n d s a l e f o r money, o r some o t h e r v a l u a b l e 
c o n s i d e r a t i o n . In common p a r l a n c e , p u r c h a s e s i g 
n i f i e s t h e b u y i n g o f r e a l e s t a t e a n d o f goods a n d 
c h a t t e l s . 2 B l . Com., 2 4 1 ; C r u i s e D i g . , t i t . 30, 
§§ 1 t o 4; 1 D a l 1. 20; Bouv. Law D i c . , t i t . 1 P u r 
c h a s e . 1 I t i s c l e a r t h a t t h e l e g i s l a t u r e u s e d t h e 
w o r d ' p u r c h a s e ' i n some o n e , and n o t i n a l l t h e s e 
s i g n i f i c a t i o n s ; a n d i n c o n s t r u i n g t h e .act i t be
comes a d u t y a n d n e c e s s i t y t o d e t e r m i n e i n w h i c h o f 
t h e s e s e n s e s o r s i g n i f i c a t i o n s t h e w o r d was u s e d . " 

i t w o u l d a p p e a r f r o m t h e p l a i n . m e a n i n g o f S e c t i o n 3 6 8 . 1 8 t h a t t h e 
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l e g i s l a t u r e d i d n o t c o n t e m p l a t e l o n g - t e r m l e a s e s . 'The c a s e o f . 
R i c h a r d s o n v. P i t y o f J e f f e r s o n , 134 N.W.2d 528 ( 1 9 6 5 ) , i n t e r 
p r e t e d C h a p t e r 235, A c t s o f t h e 6 0 t h G e n e r a l A s s e m b l y , t o be a 
r u l e o f s t a t u t o r y c o n s t r u c t i o n , r a t h e r t h a n a g r a n t o f power. 
S e c t i o n 368.18 has o n l y been a n a l y z e d a s t o i t s p l a i n m e a n i n g 
a n d no s t a t u t o r y c o n s t r u c t i o n i s n e c e s s a r y o r c a n be u s e d . 
P a l m e r v. S t a t e B o a r d o f A s s e s s m e n t a n d R e v i e w , e t a l . , 226 Iowa 
92, 283 N.W. 4 1 5 1 ( 1 9 3 9 ) . 

I 
T h e r e f o r e , i t i s f m y o p i n i o n t h a t t h e r e i s no s t a t u t o r y a u t h o r i t y 
f o r a c i t y o r town t o l e a s e a town h a l l a n d f i r e d e p a r t m e n t b u i l d 
i n g t o be b u i l t by p r i v a t e p a r t i e s on m u n i c i p a l l y owned l a n d . 
V e r y t r u l y y o u r s , ' 

TIMOTHY MCCARTHY 
S o l i c i t o r G e n e r a l 

ew 



CITIES AND TOWNS: Annexation - Section 362.30, Code 
of Iowa, 1962. A voluntary annexation i s i n v a l i d 
where a l l owners of t e r r i t o r y within the perimeter 
of the t e r r i t o r y to be annexed f a i l to join i n the 
application and where a l l the t e r r i t o r y sought to be 
annexed does not adjoin t h e . c i t y or town. 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

August 2, 1966 

Mr. John S. Cutting 
Winneshiek County Attorney 
Box 93 

Decorah, Iowa 

Dear Mr. Cutting: 
This i s i n reply to your l e t t e r dated July 13, 1966, 
addressed to Attorney General Lawrence F. Scalise, 
wherein you state the following: 

"Section 362.30 of the Code of Iowa 
provides ' A l l the owners of any t e r r i 
tory adjoining any c i t y or town may 
make application, i n writing, to the 
council of such c i t y or town, attach
ing thereto a p l a t of such t e r r i t o r y 
showing the s i t u a t i o n thereof with 
reference to the e x i s t i n g l i m i t s of 
such c i t y or town, and i f the council 
thereof, by resolution, assents thereto, 
such t e r r i t o r y s h a l l thereafter" be and 
become a part of such c i t y or town.' 

"On June 7, 1966, the City Council of 
Decorah, Iowa, assented to an a p p l i 
cation of several property' owners to 
have t h e i r property annexed to the 
City of Decorah, Iowa, and the City 
Clerk of Decorah, Iowa,, has c e r t i f i e d 
a t r a n s c r i p t of the records of the 
action of the City Council to the 
Winneshiek County Recorder and 
Winneshiek County Auditor. 

66-8-2 
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"Said application did not include 
several parcels of land ;owned by per
sons, who did not make application to 
have t h e i r property annexed, within 
the perimeter of the t e r r i t o r y to be 
annexed, thereby creating several 
'islands' of property within the 
new proposed corporation l i n e s of 
the C i t y of Decorah that are not 
a c t u a l l y a part of the C i t y of 
Decorah. 

"The Winneshiek County Auditor 
would l i k e to have an opinion as 
to whether or not said application 
for annexation can be accepted for 
taxation purposes when a l l of the 
property within the new corporation 
l i n e s i s not annexed." 

The a p p l i c a t i o n for annexation under Section 362.30 pre
sents e s s e n t i a l l y a question of statutory construction. 
Two fundamental requirements must be f u l f i l l e d for the 
statute to be applicable: (1) . A l l the property owners 
must make a written application to the c i t y or town coun
c i l , and (2) the t e r r i t o r y must adjoin the c i t y or the 
town. 

According to the great weight of authority, " a l l " as an 
adjective means "every one or the whole number of p a r t i c u l a r s 
the whole number." State vs. Maine Central Railroad Company, 
66 Me. 488, 510 (1877). Pittsburgh, C i n c i n n a t i , Chicago, 
& St. Louis Railway Co. vs. Lightheiser. 163 Ind. 247, 71 
N.E. 218, 212 (1904). A l l does not mean some nor a part, 
as i s the case with the present f a c t u a l situation,<. rather 
i t means the whole or the e n t i r e group intended to be 
covered by the statute. The Iowa Supreme Court i s i n 
accord with the majority i n t e r p r e t a t i o n : "The word a l l 
i s commonly understood and usually does not admit of an 
exception, addition or exclusion." Consolidated F r e i g h t -



Mr. John S. Cutting -3- August 2, 1966 

way Corporation of Delay/are vs. Nicholas, Iowa , 
137 N.W. 2d 900, 904 (1965); Cedar Rapids Community School 
D i s t r i c t , Linn County vs. City of Cedar Rapids, 252 Iowa 
205, 211, 106 N.W. 2d 655 (1960). 

The subsequent statutory provision, Section 362.31, would 
appear to indicate that " a l l " i s to be construed i n i t s 
ordinary sense without exceptions. Section 362.31 pro
vides that ten percent of the adjoining t e r r i t o r y owners 
may p e t i t i o n the c i t y or the town council to annex t h e i r 
property, i n d i c a t i n g an a l t e r n a t i v e approach when the 
unanimity required for a voluntary a p p l i c a t i o n for an
nexation cannot be had. 

Although there i s a s p l i t of authority concerning the mean
ing of "adjoining", most j u r i s d i c t i o n s , including Iowa, 
require touching or a contact. According to t h i s construc
tion, "near" i s i n s u f f i c i e n t . In Truax vs. Pool. 46 Iowa 
256, 258, 144 N.W. 245 (1877), the Iowa Supreme Court r e 
jected the "near to" construction. , 

"We are of the opinion that the 
words 'adjoining to the present 
boundaries,' as used i n the charter 
of Davenport, do not mean simply 
near to, but next to. Any other 
construction would force the words 
from t h e i r ordinary acceptation." 

Although Davenport i s a charter c i t y and Decorah i s not 
a charter c i t y , t h i s f a c t alone provides no reason to 
di s t i n g u i s h the Truax case. Even though the Truax opinion 
construed a provi s i o n i n the Davenport charter rather than 
Section 362.30, no d i s t i n c t i o n should be drawn because 
the content and language of both provisions are s i m i l a r . 
In the Truax case, which was s i m i l a r to the facts i n the 
annexation i n Winneshiek County, the Court denied annexation 
for a p l o t of ground eighty rods distant from the boundaries 
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of the c i t y . The "islands" created as a r e s u l t of only 
p a r t i a l voluntary a p p l i c a t i o n for annexation would appear 
to be analagous to the Truax case because the "islands" 
would not be touching or contiguous to the City of Decorah. 
Since the t e r r i t o r y annexed i s separated i n terms of 
creating "islands," t h i s would not appear to come within 
the statutory p r o v i s i o n requiring the t e r r i t o r y to be ad
joining . 

I t i s our opinion that the annexation to the Ci t y of 
Decorah would be i n v a l i d within the meaning of Section 
362.30 because (1) only part of the property owners 
applied for annexation rather than a l l the property owners,' 
and (2) the adjoining requirement was not f u l f i l l e d with 
respect to the "islands" created since the t e r r i t o r y would 
at best be near or adjacent to the c i t y boundaries rather 
than touching. 

Very t r u l y yours, 

Thomas W. McKay 
Special A s s i s t a n t Attorney General 

TWM:DAA;dj 



ELECTIONS: Time o f 1966 P r i m a r y E l e c t i o n - - § 4 3 - 3 7 , 
1966 Code o f Iowa; P u b l i c Law 8 9 - 3 8 7 , E i g h t y - n i n t h 
( 8 9 t h ) C o n g r e s s . The 1966 P r i m a r y E l e c t i o n d a t e i s 
Se p t e m b e r 6 , 1966, ajnd i n a l l p r e c i n c t s i n t h e 
S t a t e u n d e r t h e a u t h o r i t y o f p u b l i c Law 8 9 - 3 8 7 , 
E i g h t y - n i n t h ( 8 9 t h ) C o n g r e s s , t h e t i m e f o r o p e n i n g , 
and c l o s i n g t h e p o l l s f i x e d by S e c t i o n 43-37 o f t h e 
1966 Code o f Iowa i s C e n t r a l S t a n d a r d D a y l i g h t 
S a v i n g s Time. 

S t a t e o f Iowa 
DEPARTMENT OF JU S T I C E 

Des M o i n e s 

August 2, 1966 

M i s s C.orrine G i l l e s p i e 
O ' B r i e n County A u d i t o r 
P r i m g h a r , Iowa 

Dear M i s s G i l l e s p i e : 

Your l e t t e r o f t h e 15 t h a d d r e s s e d t o t h e Hon. 

Gary L. Cameron, S e c r e t a r y o f S t a t e , has been handed 

t o me f o r answer. You s t a t e t h e f o l l o w i n g : 

" P l e a s e a d v i s e i f a c c o r d i n g t o Sec„ 
43.37 t h e p o l l s a r e open from 8 .to 
8 on c e n t r a l s t a n d a r d time o r c e n t r a l 
d a y l i g h t t i m e . 

" A l s o p l e a s e a d v i s e i f the s u p e r v i s o r s 
a r e e l e c t e d by d i s t r i c t s , a r e t h e y 
. c o n s i d e r e d t o w n s h i p o f f i c e r s as i n 
Sec. 43.29 and 4 3 . 5 3 . " 

6 6 - 8 - 3 



i n r e p l y t h e r e t o , I a d v i s e the f o l l o w i n g . 
i 

The 6,1st G e n e r a l Assembly. p r o v i d e d f o r s t a t e w i d e 
? 

S t a n d a r d D a y l i g h t S a v i n g s Time by t h e enactment c f 

C h a p t e r 140, Sec. 1, w h i c h p r o v i d e s as f o l l o w s : 

" S e c t i o n L The s t a n d a r d time i n 
t h i s s t a t e s h a l l be t h e s o l a r 
t i me o f the n i n e t i e t h (90th) 
m e r i d i a n o f l o n g i t u d e west o f 
G r e e n w i c h , commonly known as 
c e n t r a l s t a n d a r d t i m e , e x c e p t 
from two (2) o 7 c l o c k a n t e 
m e r i d i e m o f M e m o r i a l Day i n e v e r y 
y e a r and u n t i l two "(2) o ' c l o c k 
a n t e m e r i d i e m . o f t h e - day f o l l o w i n g 
Labor Day i n t h e same y e a r , s t a n 
d a r d time s h a l l be advanced one 
(1) h o u r . The p e r i o d o f time so 
advanced s h a l l be known as 'day
l i g h t s a v i n g s t i m e . ' 

" I n t h e event M e m o r i a l Day s h o u l d 
f a i l on a Sunday, th e e f f e c t i v e 
time o f the one (1) hour advance 
w i l l be a t two (2) o ' c l o c k ante 
m e r i d i e m t h e p r e c e d i n g day. 5 i ; 

and w h i c h became e f f e c t i v e A p r i l 22, 1965. 

Under i t s powers, t h e E i g h t y - n i n t h (C9th) Congress 

e n a c t e d P u b l i c Law #89-337 d e s i g n e d t o promote the ob

s e r v a n c e o f a U n i f o r m System o f time t h r o u g h o u t t h e 

U n i t e d S t a t e s . T h i s A c t p r o v i d e d f o r Standard. D a y l i g h t 

S a v i n g s Time b e g i n n i n g a t 2:00 a n t e m e r i d i a n on t h e l a s t 

Sunday o f A p r i l o f each y e a r and e n d i n g a t 2:00 a n t e 

m e r i d i a n on the l a s t Sunday o f O c t o b e r o f each y e a r . T h i s 
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A c t by i t s ' , terras became e f f e c t i v e A p r i l 1. 1967 sub

j e c t t o the f o l l o w i n g S e c t i o n 6 o f such A c t : 

" S e c t i o n 6. T h i s A c t s h a l l t a k e e f f e c t 
on A p r i l 1, 1967; e x c e p t t h a t i f any 
S t a t e , the D i s t r i c t qf C o l u m b i a , t h e 
Commonwea1th o f P u e r t o f l i c o , or any 
p o s s e s s i o n o f the U n i t e d S t a t e s , o r 
any p o l i t i c a l s u b d i v i s i o n t h e r e o f , 
o b s e r v e s d a y l i g h t s a v i n g time i n the 
y e a r 1966, such time s h a l l advance 
t h e s t a n d a r d time o t h e r w i s e a p p l i c a b l e 
i n such place- by one hour and s h a l l 
commence a t 2 o ' c l o c k a n t e m e r i d i a n on 
the l a s t Sunday i n A p r i l o f the y e a r 
1966 and s h a l l end a t 2 o ' c l o c k a n t e 
m e r i d i a n on the l a s t Sunday i n Octo
b e r o f the y e a r 1966." 

The S t a t e o f Iowa q u a l i f i e s as a S t a t e t h a t o b s e r v e s 

D a y l i g h t S a v i n g s Time i n t h e y e a r 1966 (See C h a p t e r 140, 

A c t s o f t h e 5 1 s t G e n e r a l A s s e m b l y ) , and has advanced 

S t a n d a r d Time f o r e v e r y y e a r between M e m o r i a l Day and t h e 

day f o l l o w i n g L a b o r Day. 

Thus, t h e F e d e r a l Government has e n a c t e d l e g i s l a t i o n and 

the S t a t e has an enactment i n c o n t r a d i c t i o n t h e r e o f . I n 

t h a t s i t u a t i o n , t he F e d e r a l l e g i s l a t i o n p r e v a i l s . 11 

Am. J u r . 649-650 e n t i t l e d " C o n s t i t u t i o n a l Law" speaks o f 

the a p p l i c a b l e r u l e i n t h a t s i t u a t i o n as f o l l o w s : 
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''Section 42, Supremacy o f A c t s o f 
•• Congress. S i n c e t h e C o n s t i t u t i o n 
o f the U n i t e d S t a t e s p r o v i d e s 
( A r t i c l e 6, Sac. 2) t h a t the laws 
made i n pursuance t h e r e o f s h a l l 
be t h e supreme law of t h e l a n d , 
a n y t h i n g i n t h e C o n s t i t u t i o n o r 
laws o f any s t a t e to the c o n t r a r y 
n o t w i t h s t a n d i n g , an a c t of Con
g r e s s c o n s t i t u t i o n a l l y p a s s e d w i t h 
i n t h e l i m i t s o f i t s a u t h o r i t y 
becomes a p a r t of.the supreme law 
o f the l a n d i n c o n n e c t i o n w i t h the 
F e d e r a l C o n s t i t u t i o n i t s e l f . Such 
F e d e r a l laws c o n t r o l the C o n s t i t u 
t i o n s and laws o f the r e s p e c t i v e 
s t a t e s Jfed cannot be c o n t r o l l e d by 
them. Chey o p e r a t e e s s e n t i a l l y as 
a p a r t o f t h e law of each s t a t e 
and a r e aa b i n d i n g on . i t s a u t h o r i t i e s 
and p e o p l e as i t s own l o c a l C o n s t i 
t u t i o n and laws i n the same manner 
as i f t h e y were a c t u a l l y embodied 
i n t he F e d e r a l C o n s t i t u t i o n , Thus, 
the s e v e r a l s t a t e s are s u b j e c t t o 
the supremacy of t h e laws made i n 
pursuance of t h e F e d e r a l C o n s t i t u 
t i o n , and a s t a t e law i s v o i d i f 
c o n t r a r y to a v a l i d act of Congress. 

" E v e r y j u d i c i a l o f f i c e r , whether o f 
a s t a t e or of a F e d e r a l c o u r t , i s 
under the o b l i g a t i o n o f an o a t h t o 
r e c o g n i s e the supremacy of v a l i d 
a c t s of C o n g r e s s . 

"Congress has no power by a u t h o r i s a 
t i o n or r a t i f i c a t i o n t o g i v e e f f e c t 
to a s t a t e law or C o n s t i t u t i o n n o t 
c o n s i s t e n t w i t h the C o n s t i t u t i o n of 
the U n i t e d S t a t e s 
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The Iowa Motor V e h i c l e A s s o c i a t i o n e t a l , v s . B oard ' 

o f R a i l r o a d C o r r a l s s i c n e r s , 207 Iowa 4 6 1 , 466, 2 2 1 N.W. 3 6 4 , 

( 1 9 2 3 ) , c o n f i r m s the r u l e i n t h e f o l l o w i n g language: 

"The C o n s t i t u t i o n o f t h e U n i t e d 
S t a t e s i s the supreme law, any
t h i n g i n the C o n s t i t u t i o n s or 
s t a t u t e s o f the s t a t e s t o the 
c o n t r a r y n o t w i t h s t a n d i n g . . ' and a 
s t a t u t e o f a s t a t e , even when 
avowedly e n a c t e d i n t h e e x e r c i s e 
o f i t s p o l i c e powers, must y i e l d 
t o t h a t law. As s a i d i n C o n n o l l y 
v. U n i o n Sewer P i p e .Co., 184 U.S. 
540 (46 L. Ed. 679)': 

" 'No r i g h t g r a n t e d o r s e c u r e d by 
t h e C o n s t i t u t i o n o f t h e U n i t e d 
S t a t e s c a n be i m p a i r e d o r des
t r o y e d by a s t a t e enactment, what
e v e r may be the s o u r c e f r o m w h i c h 
the power t o pass s u c h enactment 
may have been d e r i v e d . ' " 

T h e r e f o r e , i n answer t o y o u r q u e s t i o n number one, 

t h e p r i m a r y e l e c t i o n f o r a l l p o l i t i c a l p a r t i e s w i l l be 

h e l d a t the u s u a l p l a c e s o f t h e s e v e r a l p r e c i n c t s on 

the f i r s t Tuesday a f t e r t h e f i r s t Monday i n September i n 

each even numbered y e a r , S e c t i o n 43.7, 1962 Code o f 

Iowa, as amended by C h a p t e r 89, S e c t i o n 3, 6 i s t G e n e r a l 

A s sembly; and S e c t i o n 43.37, 1962 Code o f Iowa, p r o v i d e s 
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i 

f o r the o p e n i n g and c l o s i n g time o f the p o l l s a t such 

e l e c t i o n , w h i c h time s h a l l be C e n t r a l D a y l i g h t S a v i n g s 

Time« ' 

I n answer t o q u e s t i o n number two, t h e members o f 

the B o a r d of- S u p e r v i s o r s a r e e l e c t e d a t l a r g e o r by 

d r s t r i c t 9 S e c t i o n 331.8, 1962 Code o f Iowa. I n e i t h e r 

e v e n t , t h e y a r e and r e m a i n c o u n t y o f f i c i a l s . 

V e r y t r u l y y o u r s , 

GSCAR STRAUSS 
A s s i s t a n t A t t o r n e y G e n e r a l 

CS:jms 



CRIMINAL LAW: P r i v a c y o f a p r e l i m i n a r y h e a r i n g : §761.13, 1966 
Code o f Iowa. When r e q u e s t e d by D e f e n d a n t , a p r e l i m i n a r y h e a r i n g 
must be p r i v a t e and a l l p e r s o n s , i n c l u d i n g t h e p r e s s , s h a l l be 
e x c l u d e d t h e r e f r o m w i t h t h e e x c e p t i o n o f t h e m a g i s t r a t e , h i s c l e r k , 
/the p e a c e o f f i c e r who has c u s t o d y o f t h e D e f e n d a n t , t h e a t t o r n e y 
r e p r e s e n t i n g t h e s t a t e , and t h e D e f e n d a n t and h i s c o u n s e l . 

Mr. D a v i d P. H i H e r 
S c o t t C o u n t y A t t o r n e y m^&i $s 

416 Wes.t F o u r t h S t r e e t 
D a v e n p o r t , Iowa 

Dear Mr . H i 1 l e r : »• 

R e f e r e n c e i s h e r e i n made t o -your l e t t e r o f Hay 13 w h i c h 

you s u b m i t t e d t h e f o l l o w i n g : \ 

"The q u e s t i o n h a s b e e n . ) r a i s e d h e r e l o c a l l y 
w h e t h e r t h e a b o v e s e c t i o n [ S e c t i o n 7 6 1 . IS 1] • 
r e f e r s t o m a n d a t o r y e x c l u s i o n o f a l e g i t i m a t e 
member o f t h e w o r k i n g p r e s s b e i n g e x c l u d e d 
f r o m p r i v a t e h e a r i n g s p'f e v i d e n c e a t a p r e -
1 i m i n a r y e x a m i n a t i o n . " .' 

S e c t i o n 7 6 1 . 1 3 , Code c f 1962, p r o v i d e s : 

"761,13 P r i v a t e h e a r i n g . The m a g i s t r a t e m u s t 
a l s o , upon r e q u e s t o f the d e f e n d a n t , e x c l u d e 
f r o m h e a r i n g t h e e x a m i r j a t i o n a l l p e r s o n s 
e x c e p t t h e m a g i s t r a t e , h i s c l e r k , t h e p e a c e 
o f f i c e r who h a s c u s t o d y o f t h e d e f e n d a n t , 
t h e a t t o r n e y o r a t t o r n e y s r e p r e s e n t i n g t h e 
s t a t e , t h e d e f e n d a n t and h i s c o u n s e l 

I n s u b s t a n t i a l l y t h i s same foYm t h i s s e c t i o n a p p e a r s I n t h e 
i 

Code o f I 9 6 0 a s S e c t i o n 45,92; i n t h e Code o f 1873 a s S e c t i o n 4240;" 

i n t h e Code o f i i 9 7 a s S e c t i o n 522ft-; i n t h e Codes o f 1924, e t c . , a s 

S e c t i o n 13539. 
T h i s s t a t u t e i s p l a i n a n d s p e c i f i c i n 1 t s t e r m s a n d l e a v e s 
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no d o u b t o f t h e l e g i s l a t i v e i n t e n t i n naming t h e s p e c i f i c o f f i 

c i a l s a n d i n d i v i d u a l s e n t i t l e d t o be p r e s e n t a t s u c h p r i v a t e 

h e a r i n g s . The a u t h o r i z a t i o n f o r t h i s p r i v a t e h e a r i n g i s 

r e c o g n i z e d i n S e c t i o n ' 6 0 5 • 1 6 w h i c h p r o v i d e s : 

"605.16 J u d i c i a l p r o c e e d i n g s p u b l i c . A l l 
j u d i c i a l p r o c e e d i n g s must be p u b l i c , u n l e s s 
o t h e r w i s e s p e c i f i c a l l y p r o v i d e d by s t a t u t e 
o r a g r e e d upon by t h e p a r t i e s . " 

U n d o u b t e d l y , " a l l p e r s o n s " c o n s t i t u t e t h e p u b l i c , a n d , 

t h e r e f o r e , t h e p u b l i c i s e x c l u d e d f r o m t h e p r e l i m i n a r y h e a r i n g 

r e q u e s t e d by a d e f e n d a n t . The p r e s s , a l o n g w i t h t h e b u t c h e r , 

t h e g r o c e r , a n d t h e c a n d l e s t i c k m a k e r , i s p a r t o f t h e p u b l i c . 

The s t a t u s o f t h e p r e s s , as r e l a t e d t o t h e p u b l i c i s s e t f o r t h 

i n t h e c a s e o f S h u c k v C a r r o l l D a i l y H e r a l d , 215 Iowa 1276, 1 2 8 1 , 

247 N.W. 813 ( 1 9 3 3 ) , w h e r e i t i s s t a t e d : 

"The n e w s p a p e r b u s i n e s s i s an o r d i n a r y b u s 
i n e s s . I t i s a b u s i n e s s e s s e n t i a l l y p r i v a t e 
i n i t s n a t u r e - - a s p r i v a t e as t h a t o f t h e 
b a k e r , g r o c e r , o r m i l k m a n , a l l o f whom p e r 
f o r m a s e r v i c e on w h i c h , t o a g r e a t e r o r 
l e s s e x t e n t , t h e c o m m u n i t i e s d e p e n d , b u t 
w h i c h b e a r s no s u c h r e l a t i o n t o t h e p u b l i c 
as t o w a r r a n t i t s i n c l u s i o n i n t h e c a t e g o r y 
o f b u s i n e s s e s c h a r g e d w i t h t h e p u b l i c u s e . 
I f a n e w s p a p e r w e r e r e q u i r e d t o a c c e p t an a d 
v e r t i s e m e n t , i t c o u l d be c o m p e l l e d t o p u b l i s h 
a news i t e m . I f some g o o d l a d y g a v e a t e a , 
and s u b m i t t e d a p r o p e r a c c o u n t o f t h e t e a , 
an d t h e e d i t o r o f t h e n e w s p a p e r , b e l i e v i n g 
t h a t i t had no news v a l u e , r e f u s e d t o pub
l i s h i t , s h e , i t seems t o u s , w o u l d h a v e 
a s much r i g h t t o compel a n e w s p a p e r t o 
p u b l i s h t h e a c c o u n t as w o u l d a p e r s o n e n 
g a g e d i n b u s i n e s s t o compel a n e w s p a p e r t o 
p u b l i s h an a d v e r t i s e m e n t o f t h e b u s i n e s s 
t h a t t h a t p e r s o n i s c o n d u c t i n g . " 
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E x c l u s i o n o f t h e p r e s s f r o m a p r i v a t e h e a r i n g upon a p r e 

l i m i n a r y i n f o r m a t i o n i s no more o f an i n f r i n g e m e n t o f t h e f r e e 

dom o f t h e p r e s s t h a n i s t h e b a r r i n g o f t a p e r e c o r d e r s f r o m 

m e e t i n g s o f t h e C i t y C o u n c i l . See A t t o r n e y G e n e r a l ' s o p i n i o n t o 

S e n a t o r M a i n d a t e d J u n e 2 1 , 1966, a c o p y o f w h i c h i s e n c l o s e d . 

A p r i v a t e h e a r i n g may be h e l d upon a p r e l i m i n a r y i n f o r m a t i o n 

f r o m w h i c h a l l p e r s o n s a r e e x c l u d e d w i t h t h e e x c e p t i o n o f t h e 

p e r s o n s and o f f i c i a l s named i n S e c t i o n 761.13. 

In a n s w e r t o y o u r q u e s t i o n , t h e r e f o r e , I a d v i s e t h a t t h e 

p r e s s and i t s r e p r e s e n t a t i v e s a r e s u b j e c t t o m a n d a t o r y e x c l u s i o n 

f r o m a p r i v a t e p r e l i m i n a r y h e a r i n g ; h o w e v e r , I a d v i s e : 

1. T h a t b e f o r e t h i s p r i v a t e h e a r i n g i s a u t h o r i z e d a 

r e q u e s t , t h e r e f o r e , must be made by t h e D e f e n d a n t . 

2. T h a t t h e S t a t e a b s e n t t h i s s t a t u t o r y r e q u e s t c a n n o t 

e x c l u d e t h e p r e s s f r o m t h i s h e a r i n g . 

3. A b s e n t t h i s s t a t u t o r y r e q u e s t by t h e D e f e n d a n t , t h e 

p r e s s c a n n o t be e x c l u d e d by t h e D e f e n d a n t f r o m t h e h e a r i n g . 

h. A b s e n t t h e s t a t u t o r y r e q u e s t t h e h e a r i n g i s p u b l i c 

and t h e p u b l i c i n c l u d i n g t h e p r e s s may be p r e s e n t . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS:jms 



ELECTIONS: N o m i n a t i o n f o r c o u n t y h o s p i t a l t r u s t e e s : §§ 3 4 7 A . 1 , 
and 3 4 7 A . 2 5 , 1966 Code o f Iowa. S e c t i o n s 3^7A. 1 p r o v i d e s f o r t h e 
e l e c t i o n o f t r u s t e e s o f c o u n t y h o s p i t a l s o r g a n i z e d u n d e r S e c t i o n 
3 4 7 A . 1 . Such n o m i n a t i o n s may be made u n d e r t h e p r o v i s i o n s o f 
C h a p t e r kS, Code o f 19&6. The c o u n t y t r e a s u r e r s h a l l be ex o f f i c i o 
t r e a s u r e r o f t h e B o a r d o f H o s p i t a l T r u s t e e ? and a l l money s h a l l be 
d i s b u r s e d by t h e t r e a s u r e r u n d e r t h e d i r e c t i o n o f t h e H o s p i t a l 
B o a r d o f T r u s t e e s w i t h o u t d i s t i n c t i o n o f i t s u s e . 

A u g u s t 9 , 1966 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

Mr. Harlan L. Lemon 
Buchanan County Attorney 
714 F i r s t Street East 
Independence, Iowa 

Dear Mr*, Lemon: 

Reference i s herein made to yours of the 26th u l t . i n which 

you submitted the following: 

"The following question has arisen concerning 
the i n i t i a l e l e c t i o n of h o s p i t a l trustees for 
People's Memorial Hospital located i n Independence. 

"The Hospital was formerly owned and operated by 
a non-profit corporation which corporation donated 
the h o s p i t a l and a l l i t s assets to Buchanan County. 
The County has determined to b u i l d a new h o s p i t a l 
payable from revenue under Chapter 347 A, of the 
Code, and i s presently operating People's Memorial 
Hospital as such >a Hospital payable from revenue. 
The Board of Supervisors appointed the i n i t i a l 
board of Trustees of f i v e members. These Trustees 
must stand for e l e c t i o n at the General E l e c t i o n , 
November 8, according to Section 347A.1. That 
Section does not, nor does Chapter 347A i n any 
other place, state s p e c i f i c a l l y the method of nom
in a t i n g h o s p i t a l trustees. I submit the following 
question for your determination, 'Should these 
Trustees stand for e l e c t i o n according to Section 
347.25 under the County Public Hospital Chapter 
and i f so, how many names should appear on the 

6 6 - 8 - 5 
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nominating p e t i t i o n s and how i s i t to be deter
mined which Trustee i s running for a two year 
term, which Trustee for a four year term, etc.' 
There appears to be some c o n f l i c t between Chapter 
347 and Chapter 45 regarding the percentage of 
votes cast i n the l a s t gubernatorial e l e c t i o n and 
there i s also a question i n that Section 347.25 
mentions^ two p o l i t i c a l p arties and there were 
three candidates for governor i n the l a s t general 
election^ 

H 
"Another'question has arisen concerning the opera
t i o n of the h o s p i t a l . Chapter.347A provides that 
the County Treasurer s h a l l be the ex o f f i c i o 
treasurer of the Hospital Board of Trustees. 
There seems to be no requirement i n Chapter 347A 
regarding the payment of ordinary operating ex
penses of the Hospital by warrant from the County 
Treasurer. Both the Board of Supervisors and the 
Board of Hospital Trustees would prefer t h e i r own 
accounting system and practice consistent with 
the bond re s o l u t i o n approved by the Supervisors 
for the construction of a new County Hospital. 
The County Treasurer i s not p a r t i c u l a r l y desirous 
of paying a l l of the b i l l s of t h i s new County Hos
p i t a l . The Hospital r e g u l a r l y has i t s books 
audited by a firm of c e r t i f i e d public accountants 
and there report would be made available to the• 
Auditor on an annual basis. Is i t permissible for 
the Hospital Board of Trustees to operate and man
age t h i s County Hospital payable from revenue 
without the necessity of running the normal every 
day bookkeeping through the O f f i c e of the County 
Treasurer?" 

In answer thereto, I am of the opinion that: 

1. Section 347A.1 provides for the e l e c t i o n of trustees of a 

county h o s p i t a l organized under that Chapter. Not being a p o l i t i c a l 

nomination, nominations for the o f f i c e of trustee may be made under 

i 

/ 
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the provisions of Chapter 45, Code of 1966. Such nomination for 

t h i s , a county o f f i c e , requires nomination papers containing two 

per cent of the q u a l i f i e d voters of the county as shown by the votes 

for a l l candidates for governor at the l a s t preceding e l e c t i o n i n 

the county. The apparent c o n f l i c t between the provisions of Chap

ter 45 and Section 1347.25 described i n your l e t t e r i s not e f f e c t i v e 
v ; 
^ ; 

of the e l e c t i o n provisions of Chapter 347A. In that respect, 

Section 347A.4 provides the independent character of hospitals 

organized under Section 347A from those organized under Section 347. 
"347A.4 Independent method. This chapter s h a l l 
be construed as providing an alternative and i n 
dependent method for the a c q u i s i t i o n , construc
t i o n , equipment, enlargement, improvement, 
operation and maintenance of a county h o s p i t a l , 
and for the issuance and sale of revenue bonds 
i n connection therewith, and s h a l l not be con
strued as an amendment of or subject to the 
provisions of any other law." 

2. I think the following provisions of Section 347A.1, to wit, 

"The county treasurer s h a l l be ex o f f i c i o t r e a 
surer of the board of h o s p i t a l trustees. The 
board of h o s p i t a l trustees may employ, f i x the 
compensation and remove at pleasure professional, 
technical and other employees, s k i l l e d or un
s k i l l e d , as i t may deem necessary for the operation 
and maintenance of the h o s p i t a l , and disbursement 
of funds i n such operation and maintenance s h a l l 
be made upon order and approval of the board of 
h o s p i t a l trustees." 

do not permit construction thereof that distinguishes between the 

payment by the treasurer of expenses for ordinary operation and 
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the payment of other expenses by the treasurer which are involved 

in the operation of the h o s p i t a l . By i t s terms, the h o s p i t a l 

trustees have conprol of the funds of the hos p i t a l f o r the purpose 

of operation and maintenance thereof, that the disbursement of i t s 

funds for such pu^fposes i s made by and through the treasurer and 

there i s no d i f f e r e n t i a t i o n i n his duty dependent upon the purpose 

for which the money i s used. 

Therefore, i n answer to your f i r s t question, the e l e c t i o n for 

trustees of a ho s p i t a l i s conducted under the provisions of Chap

ter 45. In answer to your second question, the h o s p i t a l board of 

trustees s h a l l operate and manage the hos p i t a l with the revenue 

running through the o f f i c e of the county treasurer'. 

Very t r u l y yours, 
/ 
" w 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 

kfm 



BANKS AND BANK. NG: O u t o f s t e - s t a n k s do i j»i f i d u c i a r y b u s i n e s s 
i n t h e S t a t e ^ o f Iowa - f§ 496.*..103, 496A,10&, 5 3 2 . 1 5 5 3 2 . 5 , ' 
6 2 3 . 6 3 , and 6 3 3 . 6 4 , 1966 Code o f Iowa. The lows law does n o t 
p r o h i b i t an I H j no i s s t a t e o r n~*~ i o r . a 1 oank f r o m q u a l i f y i n g 
as a f i d u c i a r y u n d e r § 6 3 3 * 6 3 5 i9 " - 6 Cn*ie o f Sews, p r o v i d e d 
t h a t s u c h s t a t e o r n a t i o n a l bank p r o c u r e r c e r t i f i c a t e o f 
a u t h o r i t y as r e q u i r e d by C h a p t e r 49-bA i Soo Code o f iowa. 

A u g u s t 10, 1966 
S t a t e o f S owfj 

DEPARTMENT OF J U ? T i C i 
. • De s Ho i n e c> 

Mr. G a r y Cameron 
S e c r e t a r y o f S t a t e 
S t a t e House 
LOCAL 

De a r Mr. Cameron: 

You have s u b m i t t e d an o p i n i o n r e q u e s t t o t h i s o f f i c e w h e r e i n you 
a s k w h e t h e r s t a t e b a n k s a n d n a t i o n a l b a n k s i n t h e S t a t e o f I l l 
i n o i s may q u a l i f y t o do b u s i n e s s i n t h e s t a t e o f Iowa f o r t h e 
s p e c i f i c p u r p o s e o f a c t i n g a s a f i d u c i a r y . 

The f i r s t p r o b l e m w h i c h a r i s e s i s w h e t h e r a s t a t e b ank, c h a r t e r e d 
i n t h e s t a t e o f I l l i n o i s , h as a u t h o r i t y u n d e r t h e s t a t u t e s o f t h e 
S t a t e o f I l l i n o i s t o do b u s i n e s s i n t h e S t a t e o f Iowa. I t w o u l d 
be somewhat p r e s u m p t i o u s f o r t h i s o f f i c e t o a n a l y z e t h e I l l i n o i s 
s t a t u t e s a s t o w h e t h e r an I l l i n o i s b a n k w o u l d have s u c h p o w e r s . 
However, we h a v e done some r e s e a r c h i n r e g a r d t o t h e pow e r s o f 
n a t i o n a l b a n k s w h i c h w o u l d be c h a r t e r e d o u t o f I l l i n o i s a n d we 
b e l i e v e t h a t t h e r e i s s u b s t a n t i a l a u t h o r i t y t h a t t h e s e b a n k s u n d e r 
t h e f e d e r a l law w o u l d n o t be p r o h i b i t e d by t h e F e d e r a l B a n k i n g 
Law f r o m h a n d l i n g an i n d i v i d u a l e s t a t e m a t t e r w i t h i n t h e S t a t e o f 
Iowa. In r e A r m i j o ' s W i l l , 57 N.M. 649, 261 P.2d 833 ( 1 9 5 3 ) ; 
l n g a l I s v. I n g a l I s , 263 A l a . 106, 81 So. 2 d 610 ( 1 9 5 5 ) . 

The a b o v e c i t e d c a s e s c o n s t r u e d 12 U.S.C.A. 248 w h i c h was amended 
i n 1962 a n d i s now c i t e d a s 12 U.S.C.A. 9 2 a . The key s e c t i o n s w e r e 
n o t c h a n g e d a s t h e y r e l a t e t o power o f n a t i o n a l b a n k s . T h e s e s e c 
t i o n s r e a d a s f o l l o w s : 

"§ 9 2 a . T r u s t p o w e r s — A u t h o r i t y o f C o m p t r o l l e r o f t h e 
C u r r e n c y 

( a ) The C o m p t r o l l e r o f t h e C u r r e n c y s h a l l be a u t h o r 
i z e d a n d empowered t o g r a n t by s p e c i a l p e r m i t t o n a t i o n a l 
b a n k s a p p l y i n g t h e r e f o r , when n o t i n c o n t r a v e n t i o n o f 
S t a t e o r l o c a l l a w, t h e r i g h t t o a c t a s t r u s t e e , e x e c u 
t o r , a d m i n i s t r a t o r , r e g i s t r a r o f s t o c k s a n d b o n d s , 
g u a r d i a n o f e s t a t e s , a s s i g n e e , r e c e i v e r , c o m m i t t e e o f 
e s t a t e s o f l u n a t i c s , o r i n a n y o t h e r f i d u c i a r y c a p a 
c i t y i n w h i c h S t a t e b a n k s , t r u s t c o m p a n i e s , o r o t h e r 
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c o r p o r a t i o n s w h i c h come i n t o c o m p e t i t i o n w i t h n a t i o n a l 
b a n k s a r e p e r m i t t e d t o a c t u n d e r t h e l a w s o f t h e S t a t e 
i n w h i c h t h e n a t i o n a l bank i s l o c a t e d . 

( b ) Whenever t h e laws o f s u c h S t a t e a u t h o r i z e o r 
p e r m i t t h e d x e r c i s e o f any o r a l l o f t h e f o r e g o i n g 
p o w e r s by S t a t e b a n k s , t r u s t c o m p a n i e s , o r o t h e r c o r 
p o r a t i o n s w h i c h c o m p e t e w i t h n a t i o n a l b a n k s , t h e 
g r a n t i n g t o a n d t h e e x e r c i s e o f s u c h p o w e r s by 
n a t i o n a l b a n k s s h a l l n o t be deemed t o be i n c o n t r a v e n 
t i o n o f S t a t e o r l o c a l law w i t h i n t h e m e a n i n g o f t h i s 
s e c t i o n . " 

The e f f e c t o f t h i s s e c t i o n i s t h a t n a t i o n a l b a n k s h a v e t h e t r u s t 
p o w e r s o f s t a t e b a n k s a n d h a v e t r u s t p o w e r s when t h e s e p o w e r s a r e 
n o t p r o h i b i t e d by t h e l o c a l s t a t e l a w . 

T h e r e f o r e , i f t h e S t a t e o f I l l i n o i s , u n d e r i t s s t a t u t o r y law, 
a l l o w s I l l i n o i s s t a t e b a n k s t o a c t i n a f i d u c i a r y c a p a c i t y o u t s i d e 
t h e S t a t e o f I l l i n o i s , t h e n a t i o n a l b a n k s may a l s o o p e r a t e o u t s i d e 
o f t h e S t a t e o f I l l i n o i s . 

The m a i n q u e s t i o n upon w h i c h o u r o f f i c e may be o f a s s i s t a n c e t o you 
i s w h e t h e r t h e r e i s a n y t h i n g i n t h e Iowa law w h i c h p r o h i b i t s an 
I l l i n o i s s t a t e o r n a t i o n a l banik f r o m a c t i n g a s a f i d u c i a r y . 

U nder C h a p t e r 532 o f t h e 1966 Code o f Iowa, Iowa t r u s t c o m p a n i e s , 
s t a t e a n d s a v i n g s b a n k s a n d n a t i o n a l b a n k s may a c t a s a f i d u c i a r y 
i n a n y c o u r t o f r e c o r d o f t h i s s t a t e when t h i s power i s a u t h o r i z e d 
by t h e a r t i c l e s o f i n c o r p o r a t i o n o f t h e b a n k . The s p e c i f i c a u t h 
o r i t y t o t h e n a t i o n a l b a n k s i s c o n t a i n e d i n S e c t i o n 532.5 o f t h e 
1966 Code o f Iowa a n d does n o t a p p e a r t o r e s t r i c t t h i s j u s t t o 
n a t i o n a l b a n k s w h i c h have t h e i r s i t u s i n t h e S t a t e o f I o w a . S e c t i o n 
532.5 r e a d s a s f o l l o w s : 

"532.5 N a t i o n a l b a n k s . When so a u t h o r i z e d by any law 
o f t h e U n i t e d S t a t e s now i n f o r c e o r h e r e a f t e r e n a c t e d , 
n a t i o n a l b a n k s may e x e r c i s e t h e same p o w e r s a n d p e r f o r m 
t h e same d u t i e s a s a r e by s e c t i o n s 532.1 t o 5 3 2 . 4 , i n 
c l u s i v e , c o n f e r r e d upon t r u s t c o m p a n i e s , s t a t e a n d 
s a v i n g s b a n k s . " 

S e c t i o n 532.1 i n no way a u t h o r i z e s I l l i n o i s s t a t e b a n k s t o be f i d u 
c i a r i e s b u t , on t h e o t h e r h a n d , i n no way does i t p r o h i b i t them. 
C e r t a i n l y t h e r e i s no p r o h i b i t i o n c o n t a i n e d "in C h a p t e r 532 f o r an 
I l l i n o i s n a t i o n a l o r s t a t e b a n k t o e n g a g e i n a f i d u c i a r y c a p a c i t y 
i n t h e S t a t e o f Iowa. However, an I l l i n o i s n a t i o n a l o r s t a t e b a n k 
must meet t h e q u a l i f i c a t i o n s s e t o u t i n t h e Iowa s t a t u t o r y p r o v i s i o n s 



Mr. G a r y Cameron - 3 -

w h i c h t h e Code E d i t o r has d e s i g n a t e d a s S e c t i o n s 6 3 3 . 6 3 a n d 6 3 3 . 6 4 
o f t h e 1966 Code o f Iowa a n d w h i c h r e a d a s f o l l o w s : 

"633-63 Q u a l i f i c a t i o n o f f i d u c i a r y . Any n a t u r a l p e r s o n 
o f f u l l age*: a n d any c o r p o r a t i o n a u t h o r i z e d t o do b u s i n e s s 
i n t h i s s t a f j e a n d t o a c t i n a f i d u c i a r y c a p a c i t y , i s q u a l -
i f i e d t o s e r v e a s a f i d u c i a r y i n t h i s s t a t e e x c e p t t h e 
fo11ow i n g : § 

1. One who i s a m e n t a l r e t a r d a t e , m e n t a l l y i l l , a 
c h r o n i c a l c o h o l i c , o r a s p e n d t h r i f t . 

2. Any o t h e r p e r s o n whom t h e c o u r t d e t e r m i n e s t o be 
u n s u i t a b l e . " ( E m p h a s i s s u p p l i e d ) 

"633.64 . N o n r e s i d e n t f i d u c i a r i e s . A n o n r e s i d e n t o f t h i s 
s t a t e who i s q u a l i f i e d u n d e r t h e p r o v i s i o n s o f s e c t i o n 
633.63 may,, upon a p p l i c a t i o n , be a p p o i n t e d f i d u c i a r y , 
p r o v i d e d a r e s i d e n t f i d u c i a r y i s a p p o i n t e d t o s e r v e w i t h 
s u c h n o n r e s i d e n t f i d u c i a r y ; a n d p r o v i d e d f u r t h e r t h a t 
t h e c o u r t , f o r good c a u s e shown, may a p p o i n t s u c h non
r e s i d e n t f i d u c i a r y t o s e r v e a l o n e w i t h o u t t h e a p p o i n t m e n t 
o f a r e s i d e n t f i d u c i a r y . " 

The l a n g u a g e u n d e r l i n e d a b o v e c l e a r l y r e q u i r e s t h a t f o r e i g n c o r p o r 
a t i o n s m ust be " a u t h o r i z e d t o do b u s i n e s s i n t h i s s t a t e " a n d m u s t , 
t h e r e f o r e , h ave a c e r t i f i c a t e o f a u t h o r i t y . T h i s r e q u i r e m e n t i s 
i n d e p e n d e n t o f t h e t e c h n i c a l q u e s t i o n s o f w h e t h e r o r n o t b e i n g a 
f i d u c i a r y c o n s t i t u t e s d o i n g b u s i n e s s i n t h e s t a t e . 

The n e x t q u e s t i o n i s w h e t h e r an I l l i n o i s s t a t e o r n a t i o n a l b a n k may 
o b t a i n a u t h o r i z a t i o n t o do b u s i n e s s i n t h i s s t a t e . C h a p t e r 496A 
o f t h e 1962 Code o f Iowa p r o v i d e s t h a t a f o r e i g n c o r p o r a t i o n may 
p r o c u r e a c e r t i f i c a t i o n o f a u t h o r i t y t o t r a n s a c t any b u s i n e s s w h i c h 
an Iowa c o r p o r a t i o n i s p e r m i t t e d t o t r a n s a c t . S u b j e c t t o t h e r e 
q u i r e m e n t s o f t h o s e c h a p t e r s c i t e d i n S e c t i o n 4 9 6 A . 1 4 2 , a c o r p o r a 
t i o n may o r g a n i z e i n Iowa w i t h i n C h a p t e r 496A t o o p e r a t e i n a f i d u 
c i a r y c a p a c i t y . T h e r e i s no s p e c i f i c s e c t i o n i n C h a p t e r 496A w h i c h 
p r o h i b i t s a c o r p o r a t i o n o r g a n i z e d u n d e r t h a t C h a p t e r f r o m t r a n s 
a c t i n g f i d u c i a r y b u s i n e s s . S p e c i f i c a l l y , S e c t i o n s 496A.103 a n d 
496A.104 a p p l y . The f i r s t p a r a g r a p h o f S e c t i o n 4 9 6 A.103 r e a d s 
a s fo11ow s : 

"No f o r e i g n c o r p o r a t i o n s h a l l h ave t h e r i g h t t o t r a n s a c t 
b u s i n e s s i n t h i s s t a t e u n t i l i t s h a l l h ave p r o c u r e d a 
c e r t i f i c a t e o f a u t h o r i t y so t o do f r o m t h e s e c r e t a r y o f 
s t a t e . No f o r e i g n c o r p o r a t i o n s h a l l be e n t i t l e d t o p r o 
c u r e a c e r t i f i c a t e o f a u t h o r i t y u n d e r t h i s c h a p t e r t o 

t t r a n s a c t i n t h i s s t a t e a n y b u s i n e s s w h i c h a c o r p o r a t i o n 
o r g a n i z e d u n d e r t h i s c h a p t e r i s n o t p e r m i t t e d t o t r a n s 
a c t . . A f o r e i g n c o r p o r a t i o n s h a l l n o t be d e n i e d a c e r t i -
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f i c a t e o f a u t h o r i t y by r e a s o n o f t h e f a c t t h a t t h e l a w s 
o f t h e s t a t e o r c o u n t r y u n d e r w h i c h s u c h c o r p o r a t i o n i s 
o r g a n i z e d g o v e r n i n g i t s o r g a n i z a t i o n a n d i n t e r n a l a f 
f a i r s d i f f e r ? f r o m t h e la w s o f t h i s s t a t e , a n d n o t h i n g 
i n t h i s c h a p t e r c o n t a i n e d s h a l l be c o n s t r u e d t o a u t h 
o r i z e t h i s s|:ate t o r e g u l a t e t h e o r g a n i z a t i o n o r t h e 
i n t e r n a l a f f a i r s o f s u c h c o r p o r a t i o n . " 

S e c t i o n 496A.104 r e a d s a s f o l l o w s : 

"A f o r e i g n c o r p o r a t i o n w h i c h s h a l l have r e c e i v e d a 
c e r t i f i c a t e o f a u t h o r i t y u n d e r t h i s c h a p t e r s h a l l , 
u n t i l a c e r t i f i c a t e o f r e v o c a t i o n o r o f w i t h d r a w a l 
s h a l l h ave been i s s u e d a s p r o v i d e d i n t h i s c h a p t e r , 
e n j o y t h e same, b u t no g r e a t e r , r i g h t s a n d p r i v i l e g e s 
a s a d o m e s t i c c o r p o r a t i o n o r g a n i z e d f o r t h e p u r p o s e s 
s e t f o r t h i n t h e a p p l i c a t i o n p u r s u a n t t o w h i c h s u c h 
c e r t i f i c a t e o f a u t h o r i t y i s i s s u e d ; a n d , e x c e p t a s 
i n t h i s c h a p t e r o t h e r w i s e p r o v i d e d , s h a l l be s u b j e c t 
t o t h e same d u t i e s , r e s t r i c t i o n s , p e n a l t i e s a n d 
l i a b i l i t i e s now o r h e r e a f t e r i m p o s e d upon a domes
t i c c o r p o r a t i o n o f l i k e c h a r a c t e r . " 

Any f o r e i g n c o r p o r a t i o n r e c e i v i n g a c e r t i f i c a t e o f a u t h o r i t y u n d e r 
C h a p t e r 496A must meet a l l t h e r e q u i r e m e n t s o f t h a t c h a p t e r a n d I • 
hav e n o t a t t e m p t e d t o s e t o u t a l l t h e s e r e q u i r e m e n t s i n t h i s o p 
i n i o n . I t s h o u l d be f u r t h e r n o t e d t h a t I h a v e p o i n t e d o u t a b o v e 
S e c t i o n 633.64 o f t h e 1966 Code o f Iowa. T h i s s e c t i o n p r o v i d e s 
t h a t t h e c o u r t w i l l u s u a l l y a p p o i n t a r e s i d e n t f i d u c i a r y t o s e r v e 
w i t h t h e n o n r e s i d e n t f i d u c i a r y u n l e s s g ood c a u s e i s shown. 

I t i s t h e r e f o r e my o p i n i o n t h a t t h e Iowa law does n o t p r o h i b i t an 
I l l i n o i s s t a t e o r n a t i o n a l bank f r o m q u a l i f y i n g a s a f i d u c i a r y 
u n d e r S e c t i o n 633-63 o f t h e 1966 Code o f Iowa, p r o v i d e d t h a t s u c h 
s t a t e o r n a t i o n a l bank p r o c u r e s a c e r t i f i c a t e o f a u t h o r i t y a s 
r e q u i r e d by C h a p t e r 496A, 1966 Code o f Iowa. T h i s o p i n i o n s h o u l d 
n o t be c i t e d a s a u t h o r i t y f o r t h e p r o p o s i t i o n t h a t a c e r t i f i c a t e 
u n d e r C h a p t e r 496A may e n t i t l e a f o r e i g n bank t o e x e r c i s e g e n e r a l 
b a n k i n g p o w e r s . 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r G e n e r a 1 

ew 



COUNTY AND COUNTY OFFICERS: M a i n t e n a n c e o f g r a v e s o f s e r v i c e men-
§ 250.17, 1966 Code o f Iowa. A c e m e t e r y w i t h i n t h e t e r m s o f S e c t i o n 
250.17 i s a p l a c e l e g a l l y l a i d o u t and k e p t f o r t h e p u r p o s e s o f 
i n t e r m e n t . T h e r e f o r e , a p l o t o f g r o u n d , p r i v a t e l y - o w n e d , w h i c h i s a 
p l a c e o f b u r i a l f o r a s e r v i c e man and o t h e r n o n - s e r v i c e p e r s o n n e l 
d o e s n o t q u a l i f y f o r m a i n t e n a n c e o u t o f c o u n t y f u n d s . 

S t a t e o f iowa 
DEPARTMENT OF J U S T I C E 

Des Moines August 10, 1966 

Mr. R. T. Smith 
O'Brien County Attorney 

Primghar, Iowa 

j&y dear Dick: 

Reference i s made to yours of t h e 7th u l t . i n which you sub

mitted the following: 
"Request has been made o f t h e Board o f Super
v i s o r s of O'Brien County, Iowa, f o r a c t i o n 
concerning t h e maintenance o f t h e grave o f a 
deceased C i v i l War veteran, who i s b u r i e d i n 
a pasture which at one t i m e was a p r i v a t e 
family b u r i a l ground. The b u r i a l ground a l s o 
contains the graves of the f i r s t w h i t e s e t t l e r 
of O'Brien County, Iowa, and p a r t o r a l l o f h i s 
immediate family. This s i t e has n e v e r been 
maintained i n the past several decades as a 
cemetery; a gravestone was provided some years 
ago for the C i v i l War veteran's g r a v e , however 
i t has been damaged by c a t t l e since t h a t time. 

"This grave s i t e i s between o n e - f o u r t h and one-
h a l f mile from the nearest secondary roadway 
which i s a gravel road. The grave s i t e has n o t 
been maintained and i s part o f private property 
near Sutherland, O'Brien County, Iowa. 

"Is t h i s veteran's grave considered t o be i n a 
cemetery within the meaning of §250.17? 

66-8-9 
\ 
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"Neither the owner of the farmland nor the 
tenant thereof have made application for funds 
for the maintenance of t h i s grave s i t e ; however 
the American Legion Post of Sutherland, Iowa, 
has asked that something be done concerning t h i s . 

"Should the owner or tenant of the grave s i t e 
make the application and receive the funds f o r 
the maintenance? What l i m i t a t i o n , i f any, i s 
there concerning the sum of money to be paid for 
the maintenance of t h i s grave s i t e ? Would the 
County of O'Brien be authorized to expend the 
money for fencing t h i s b u r i a l ground o f f from 
the rest of the property? May the County 
require that the b u r i a l ground f i r s t be fenced 
o f f before any funds are expended by the County 
for maintenance of the grave s i t e ? May the 
County pay the sum for the annual maintenance 
of the grave s i t e d i r e c t l y to the American Legion 
Post rather than to the owner of the property?" 

I would advise that I have reviewed your l e t t e r and when 

viewed i n the l i g h t of the statute, Section 250.17, which I here

with exhibit, 

"250.17 Maintenance of graves. The board of 
supervisors of the several counties i n t h i s 
state s h a l l each year, out of the general fund 
of t h e i r respective counties, appropriate and 
pay to the owners of, or to.the public board or 
o f f i c e r s having control of cemeteries within 
the state i n which any such deceased service man 
or woman of the United States i s buried, a sum 
s u f f i c i e n t to pay for the care and maintenance 
of the l o t s on which they are so buried, i n any 
and a l l cases i n which provision for such care 
i s not otherwise made." 

an answer to your question i n the affirmative would be an approval 

of the use of public money for a private purpose, and therefore, 
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unconstitutional. C l e a r l y the benefits of Section 250.17 are 

available to veterans whose bodies are buried i n e i t h e r a private 

cemetery or a public one. For that purpose, the b e n e f i t s are 

av a i l a b l e . However, for the purpose described i n your l e t t e r , the 

statute i s not authority. The statute provides for the appropria

t i o n and payment of money to the owners of a cemetery or to public 

o f f i c i a l s c o n t r o l l i n g cemeteries within the state where a service 

man or woman i s buried, for the care and maintenance of the p l o t . 

The ground involved i n your l e t t e r i s a p l o t of ground p r i v a t e l y -

owned where a service man and other non-service personnel are 

buried. I t appears that i t has not been maintained as a cemetery. 

This i s not a cemetery within the meaning of Section 250.17. I t 

i s defined i n Funk-Wagnalls New Standard Dictionary as follows: 

"cemetery - a place for the b u r i a l of the dead; 
formerly, a churchyard or a catacomb; now, 
usually a large park-like enclosure, r e g u l a r l y 
l a i d out and kept for purposes of interment." 

Also, see Volume 6A, Words and Phrases, Pages 22-24, where the 

word cemetery i s a number of times j u d i c i a l l y defined as being 

"...a place or ground set apart for the b u r i a l of the dead...." 

I think l e g i s l a t i o n i s required to authorize the expenditure of 

tax money for the purposes described i n your ' l e t t e r . 
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I do not think f o r the reasons above that the benefits of 

Section 250.17 are now av a i l a b l e . 

Very -truly your* 

OSC^v-STRAUSS v > A, 
F i r s t Assistant Attorney General 

kfm 



TAXATION: Sales and Use Tax - Exemptions. Sec. 422.45(5), 
Code of Iowa, 1966. A county f a i r association i s a special 
type of non-profit organization and i s not an agency, board, 
commission, d i v i s i o n or instrumentality of county government. 
Thus i t i s not e n t i t l e d to a sales tax exemption for i t s pur
chases of goods, wares or merchandise. 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES 
August 25, 1966 

Mr. Norman R. Hays, J r . 
Marion County Attorney 
111 East Robinson Street 
Knoxville, Iowa 50138 

Dear Mr. Hays: 

This i s i n reply to your l e t t e r dated July 6, 1966, wherein 
you state as follows: 

"I have been requested to obtain 
the opinion of your o f f i c e as to 
the payment of r e t a i l sales tax 
by the Marion County F a i r Assoc
i a t i o n for merchandise and sup
p l i e s purchased by said F a i r Assoc
i a t i o n . 

"The Association i s organized as 
a n o t - f o r - p r o f i t corporation as 
described i n Section 174.1(2), and 
receives state and county aid as 
contemplated by Chapter 174. It 
manages the fairgrounds owned i n 
the name of Marion County and pre
sents a county f a i r each year, among 
other uses of the fairgrounds. 

"Certain merchants allow the Assoc
i a t i o n to purchase supplies, etc., 
without the payment of sales tax 
under the exemption granted by 
Chapter 264, Section 1, Acts 60 
G.A. Other merchants require the 
payment of the tax. 
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;"I accordingly request your opinion 
a,s to whether the exemption above 
qited applies to the F a i r Assoc
iation." 

P r i o r to the passage of Section 1, Chapter 264, Acts 
of the 60th G.A., Section 422.45(5), provided as f o l 
lows : 

"Exemptions. There are hereby 
s p e c i f i c a l l y exempted from the 
provisions of t h i s d i v i s i o n and 
from the computation of the amount 
of tax imposed by i t , the following: 

"5 0 The gross receipts of a l l 
sales of goods, wares or merchandise 
used for public purposes to any tax 
c e r t i f y i n g or tax levying body of 
the state of Iowa or governmental 
subdivision thereof, except sales 
of goods, wares or merchandise 
used by or i n connection with the 
operation of any municipally-owned 
public u t i l i t y engaged i n s e l l i n g 
gas, e l e c t r i c i t y , or heat to the 
general p u b l i c . 

"The exemption provided by t h i s 
subsection s h a l l also apply to 
a l l sales of goods, wares or mer
chandise used for p u b l i c purposes 
to any tax c e r t i f y i n g body of the 
state of Iowa or governmental sub
d i v i s i o n thereof which are subject 
to use tax under the provisions of 
chapter 423." 

The Attorney General, i n an opinion dated August 25, 1955, 
published at 1956 OAG 93, held that the gross receipts 
from sales of tangible personal property to a county f a i r 
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association are subject tc^ sales tax because such assoc
i a t i o n was not a tax c e r t i f y i n g or tax levying body. 

Section 1, Chapter 264, Acts of the 60th G.A. struck a l l 
of subsection 5 of 422.45 and replaced i t with the f o l 
lowing z 

"The gross receipts of a l l sales 
of goods, wares or merchandise 
used for public purposes to any 
t a x - c e r t i f y i n g or tax-levying body 
of the state of Iowa or governmental 
subdivision thereof, including the 
state board of regents, board of 
control of state i n s t i t u t i o n s , 
state highway commission and a l l 
d i v i s i o n s , boards, commissions, 
agencies or instrumentalities of 
state, federal, county or municipal 
government which derive disbursable 
funds from appropriations or a l l o t 
ments of funds raised by the levy
ing and c o l l e c t i o n of taxes, except 
sales of goods, wares or merchan
dise used by or i n connection with 
the operation of any municipally-
owned public u t i l i t y engaged in s e l l 
ing gas, e l e c t r i c i t y or heat to the 
general public. 

"The exemption provided by t h i s sub
section s h a l l also apply to a l l such 
sales of goods, wares or merchandise 
subject to use tax under the provisions 
of chapter four hundred twenty-three 
(423) of the Code." 

The new statute does not require the governmental e n t i t y 
to be tax c e r t i f y i n g or tax levying as a prerequisite to 
the sales and use tax exemption on i t s purchase of goods 
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wares or merchandise used for public purposes (Emphasis 
supplied). The next issue presented i s : Whether a 
county f a i r - association i s an agency, board, commission, 
d i v i s i o n or instrumentality of county government? 

At the outset i t i s emphasized that Section 422.45(5), Code 
of Iowa, 1966, i s an exempting statute and must be s t r i c t l y 
construed. I f there i s any doubt upon the question, i t 
must be resolved against the exemption and i n favor of tax
ation. Chicago, Burlington & Quincy Railroad Co. vs. Iowa 
State Tax Commission, Iowa , 142 N.W. 2d 407, 
412 (1966); Community Drama Association of Pes Moines vs. 
Iowa State Tax Commission, 252 Iowa 854, 862, 109 N.W. 2d 
23 (1961); National Bank of Burlington vs. Huneke, 250 
Iowa 1030, 1035, 98 N.W. 2d 7 (1959). 

No Iowa case has decided the question whether a county 
f a i r association i s an agency or instrumentality of county 
government. In Unemployment Compensation Commission of 
North Carolina vs. Wachovia Bank and Trust Co., 215 N.C. 
491, 496, 2 S.E. 2d 592 (1939), the North Carolina Supreme 
Court a r t i c u l a t e d f i v e tests to determine whether an agency 
i s an instrumentality of government i n borderline cases: 

1. It was created by the government. 
2. It i s wholly owned by the government. 
3. It i s not operated for p r o f i t . 
4. It i s p r i m a r i l y engaged i n the performance 

of some e s s e n t i a l governmental function. 
5. The proposed tax w i l l impose an economic 

burden upon the government or m a t e r i a l l y 
r e s t r i c t i t i n the performance of i t s 
duties. 

Although the standards a r t i c u l a t e d by the North Carolina 
Supreme Court concerned an instrumentality of federal 
government, there i s no compelling reason to make a d i s 
t i n c t i o n f o r agencies or instrumentalities at the county 
or state l e v e l . 
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The test to determine i f t h i s i s an e s s e n t i a l govern
mental function i s whether the undertaking of the munici
p a l i t y i s one i n which only a governmental agency could 
engage. B r i t t vs. C i t y of Wilmington, 236 N.C. 446, 451, 
73 S.E. 2d 289 (1952). If the undertaking i s one i n which 
any corporation, i n d i v i d u a l or group of i n d i v i d u a l s could 
engage, the function i s proprietary or "private." B r i t t 
vs. C i t y of Wilmington, supra, at 451. • A county i n con
ducting a county f a i r i s acting i n a proprietary capacity, 
since a county f a i r i s an a c t i v i t y which the county i s 
not compelled to undertake. It i s purely optional with 
the county whether a county f a i r should or should not be 
held. This would not q u a l i f y as a governmental function 
because t h i s i s not uniquely capable of being exercised 
by the government, since an i n d i v i d u a l or corporation i s 
p r i v i l e g e d to engage i n t h i s a c t i v i t y . 

Secondly, Section 174.2 would seem to indicate that a 
county f a i r association i s a s p e c i a l type of non-profit 
organization, as opposed to an agency or instrumentality of 
county government. 

Section 174.2 provides i n partr 

. . In addition to the powers 
granted herein the society s h a l l 
possess the powers of a corporation 
not for pecuniary p r o f i t under the 
laws of t h i s state and those powers 
enumerated i n i t s a r t i c l e s of incor
poration, such powers to be exercised 
before and a f t e r the holding of such 
f a i r s . " (Emphasis supplied) 

If the l e g i s l a t u r e had intended a county f a i r association 
to be an agency or instrumentality of county government, 
i t could have so stated i n the statute. 

Therefore, we are of the opinion that a county f a i r assoc
i a t i o n i s a s p e c i a l type of non-profit organization and 
i s not an agency, board, commission, d i v i s i o n or instrumen-
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t a l i t y of county government. Consequently, a county f a i r 
association i s not exempt from sales tax on i t s purchases 
of goods, wares, or merchandise. 

Very t r u l y yours, 

Thomas W. McKay 
Special Assistant Attorney General 

TWMrceb 



C R I M I N A L LAWs R e s t r i c t i o n s o n D i s c l o s u r e s o f D e f e n d a n t ' s 
P r i o r R e c o r d t o t h e G r a n d J u r y , C h a p t e r 444 p A c t s o f t h e 
6 1 s t G o A , s § § 3 S 4 P a n d 5° S t a t u t o r y r e s t r i c t i o n s r e l a t i n g 
t o d i s c l o s u r e s o f a d e f e n d a n t ' s p r e v i o u s c r i m i n a l r e c o r d 
a p p l i c a b l e t o a p e t i t j u r y u n d e r C h a p t e r 4 4 4 , A c t s o f t h e 6 l s t 
G . A , , a r e n o t a p p l i c a b l e t o p r e s e n t a t i o n s t o a G r a n d J u r y . 

A u g u s t 2 6 9 1966 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

' "' Des Mo i n e s 

Mr. M i c h a e l K e a r n e y 
C h i c k a s a w C o u n t y A t t o r n e y 
C h i c k a s a w C o u n t y C o u r t h o u s e 
New Hampton, Iowa 

Dear Mr. K e a r n e y : 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r r e c e n t l e t t e r t o t h i s o f f i c e 
w h e r e i n you r e q u e s t e d o u r o p i n i o n r e g a r d i n g s u b s t a n t i a l l y t h e f o l 
l o w i n g : 

" 1 . A r e t h e s t a t u t o r y r e s t r i c t i o n s , on d i s c l o s u r e t o a 
p e t i t j u r y , o f a d e f e n d a n t ' s p r e v i o u s c r i m i n a l r e c o r d , as 
c o n t a i n e d i n House F i l e 5 6 5 , C h a p t e r 4 4 4, 6 1 s t G.A., page 
8 3 8 , 8 3 9 , a l s o a p p l i c a b l e t o a g r a n d j u r y ' s i n v e s t i g a t i o n 
o f a d e f e n d a n t , w h e r e s u c h d e f e n d a n t has a h a b i t u a l c r i m 
i n a l record w i t h i n t h e s t a t u t o r y p r o v i s i o n s ; n a m e l y , S e c 
t i o n 747.5 o f t h e 1962 Iowa Code? 

"2. I f s u c h s t a t u t o r y r e s t r i c t i o n s a r e a p p l i c a b l e t o 
s u c h a g r a n d j u r y , s h o u l d t h e d i s t r i c t c o u r t i n c l u d e 
i n s t r u c t i o n s w i t h r e s p e c t t h e r e t o t o t h e g r a n d j u r y a t 
t h e t i m e i t i s i m p a n e l e d ? " 

C h a p t e r 4 4 4, A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , S e c t i o n s 3, 4, a n d 
5, p r o v i d e as f o l l o w s : 

"SEC. 3. C h a p t e r s e v e n h u n d r e d s i x t y - n i n e 
( 7 6 9 ) , Code 1962, i s h e r e b y amended by a d d i n g 
a f t e r s e c t i o n s e v e n h u n d r e d s i x t y - n i n e p o i n t 
f i v e ( 7 6 9 . 5 ) t h e f o l l o w i n g s e c t i o n : 

" ' I f t h e o f f e n s e c h a r g e d i s one f o r w h i c h t h e 
d e f e n d a n t , i f c o n v i c t e d , w i l l be s u b j e c t by 
r e a s o n o f t h e Code, t o an i n c r e a s e d p e n a l t y 
b e c a u s e o f p r i o r c o n v i c t i o n s , t h e a l l e g a t i o n 
o f s u c h c o n v i c t i o n s , . i f a n y , s h a l l be c o n t a i n 
ed i n t h e ( i n f o r m a t i o n ) . A s u p p l e m e n t a l ( i n 
f o r m a t i o n ) s h a l l be p r e p a r e d f o r t h e p u r p o s e 
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o f t r i a l o f t h e f a c t s o f t h e c u r r e n t o f f e n s e 
o n l y , and s h a l l s a t i s f y a l l p e r t i n e n t r e q u i r e 
m e nts o f t h e Code, e x c e p t t h a t i t s h a l l make 
no m e n t i o n , d i r e c t l y o r i n d i r e c t l y , o f t h e 
a l l e g a t i o n o f t h e p r i o r c o n v i c t i o n s , and s h a l l 
be t h e o n l y i n f o r m a t i o n r e a d o r o t h e r w i s e p r e 
s e n t e d t o t h e j u r y p r i o r t o c o n v i c t i o n o f t h e 
c u r r e n t o f f e n s e . The e f f e c t o f t h i s s e c t i o n 
s h a l l be t o a l t e r t h e p r o c e d u r e f o r t r y i n g , i n 
one c r i m i n a l p r o c e e d i n g , t h e o f f e n s e s a p p r o 
p r i a t e t o i t s p r o v i s i o n s , a n d n o t t o a l t e r i n 
any manner t h e b a s i c e l e m e n t s o f an o f f e n s e a s 
p r o v i d e d by 1 aw. 1 

"SEC. k. C h a p t e r s e v e n h u n d r e d s e v e n t y - t h r e e 
( 7 7 3 ) , Code 1962, i s h e r e b y amended by a d d i n g 
a f t e r s e c t i o n s e v e n h u n d r e d s e v e n t y - t h r e e p o i n t 
two ( 7 7 3 . 2 ) t h e f o l l o w i n g s e c t i o n : 

" ' I f t h e o f f e n s e c h a r g e d i s one f o r w h i c h t h e 
d e f e n d a n t , i f c o n v i c t e d , w i l l be s u b j e c t by 
r e a s o n o f t h e Code, t o an i n c r e a s e d p e n a l t y 
b e c a u s e o f p r i o r c o n v i c t i o n s , t h e a l l e g a t i o n 
o f s u c h c o n v i c t i o n s , i f a n y , s h a l l be c o n t a i n 
ed i n t h e ( i n d i c t m e n t ) . A s u p p l e m e n t a l ( i n 
d i c t m e n t ) s h a l l be p r e p a r e d f o r t h e p u r p o s e o f 
t r i a l o f t h e f a c t s o f t h e c u r r e n t o f f e n s e o n l y , 
and s h a l l s a t i s f y a l l p e r t i n e n t r e q u i r e m e n t s o f 
t h e Code, e x c e p t t h a t i t s h a l l make no m e n t i o n , 
d i r e c t l y o r i n d i r e c t l y , o f t h e a l l e g a t i o n o f 
t h e p r i o r c o n v i c t i o n s , a n d s h a l l be t h e o n l y 
i n d i c t m e n t r e a d o r o t h e r w i s e p r e s e n t e d t o t h e 
j u r y p r i o r t o c o n v i c t i o n o f t h e c u r r e n t o f f e n s e . 
The e f f e c t o f t h i s s e c t i o n s h a l l be t o a l t e r 
t h e p r o c e d u r e f o r t r y i n g , i n one c r i m i n a l p r o 
c e e d i n g , t h e o f f e n s e s a p p r o p r i a t e t o i t s p r o 
v i s i o n s , and n o t t o a l t e r i n any manner t h e 
b a s i c e l e m e n t s o f an o f f e n s e as p r o v i d e d by 
1 aw. ' 

"SEC. 5. C h a p t e r s e v e n h u n d r e d e i g h t y - f i v e 
( 7 8 5 ) , Code 1962, i s h e r e b y amended by a d d i n g 
a f t e r s e c t i o n s e v e n h u n d r e d e i g h t y - f i v e p o i n t 
f i f t e e n ( 7 8 5 . 1 5 ) t h e f o l l o w i n g s e c t i o n : 

" ' A f t e r c o n v i c t i o n , b u t p r i o r t o p r o n o u n c e m e n t 
o f s e n t e n c e , i f t h e i n d i c t m e n t a l l e g e s one o r 
more p r i o r c o n v i c t i o n s w h i c h by t h e Code, s u b 
j e c t t h e o f f e n d e r t o an i n c r e a s e d s e n t e n c e , he 
s h a l l h a v e t h e o p p o r t u n i t y i n o p e n c o u r t t o 
a f f i r m o r deny t h a t he i s i d e n t i c a l w i t h t h e 
p e r s o n p r e v i o u s l y c o n v i c t e d . I f he d e n i e s t h e 
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i d e n t i t y , s e n t e n c e s h a l l be p o s t p o n e d f o r s u c h 
t i m e as t o p e r m i t a t r i a l b e f o r e a j u r y on t h e 
s o l e i s s u e o f t h e o f f e n d e r ' s i d e n t i t y w i t h t h e 
p e r s o n p r e v i o u s l y c o n v i c t e d . 

'"The c o u r t may i n i t s d i s c r e t i o n r e c o n v e n e t h e 
j u r y w h i c h h e a r d t h e c u r r e n t o f f e n s e o r d i s m i s s 
t h a t j u r y and s u b m i t t h e i s s u e o f i d e n t i t y t o 
a n o t h e r j u r y t o be l a t e r i m p a n e l e d . I f t h e 
o f f e n d e r i s f o u n d by t h e j u r y t o be t h e p e r s o n 
p r e v i o u s l y c o n v i c t e d , o r i f he a c k n o w l e d g e s 
t h a t he i s s u c h p e r s o n , he s h a l l be s e n t e n c e d 
as p r e s c r i b e d i n t h e C o d e . ' " 

S e c t i o n s 3 and k o f C h a p t e r 444, A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , 
d i c t a t e t h a t a s u p p l e m e n t a l i n f o r m a t i o n o r i n d i c t m e n t i s t o be p r e 
p a r e d f o r t r i a l o f o n l y t h e c u r r e n t o f f e n s e and s h a l l be t h e o n l y 
i n f o r m a t i o n o r i n d i c t m e n t r e a d t o t h e j u r y p r i o r t o c o n v i c t i o n . 
The l a n g u a g e f o u n d i n t h e a b o v e r e f e r r e d t o s e c t i o n s s p e c i f i c a l l y 
p r o v i d e s t h a t t h e p u r p o s e o f t h o s e s e c t i o n s i s t o " a l t e r t h e p r o 
c e d u r e f o r t r y i n g , i n one c r i m i n a l p r o c e e d i n g , t h e o f f e n s e s 
a p p r o p r i a t e t o i t s p r o v i s i o n s , ... ." ( e m p h a s i s s u p p l i e d ) . T h u s , 
i t w o u l d a p p e a r t h a t t h e G e n e r a l A s s e m b l y has q u a l i f i e d i t s m a n d a t e 
t h a t a l l e g a t i o n s o f p r i o r c o n v i c t i o n s s h a l l n o t be c o n t a i n e d i n t h e 
s i n g l e s u p p l e m e n t a l i n d i c t m e n t o r i n f o r m a t i o n c h a r g i n g t h e c u r r e n t 
o f f e n s e t o be a p p l i c a b l e o n l y t o a l t e r t h e p r o c e d u r e i n s o f a r as 
t h e t r i a l o f t h e c u r r e n t o f f e n s e i s c o n c e r n e d . 

The g r a n d j u r y , b e i n g an i n f o r m i n g a n d a c c u s i n g body, as o p p o s e d 
t o a t r i a l b ody, d o e s n o t have t h e f u n c t i o n t o d e t e r m i n e t h e g u i l t 
o r i n n o c e n c e o f a p e r s o n a c c u s e d o f a . c r i m e . The d u t y o f d e t e r m i n 
i n g g u i l t o r i n n o c e n c e i s i m p o s e d upon t h e p e t i t j u r y . Un i t e d 
S t a t e s v. D i r e c t S a l e s Co.. I n c . . e t a l . . 40 F.Supp. 917, 920 

As t h e s e c t i o n s a b o u t w h i c h you i n q u i r e r e l a t e t o t h e t r i a l o f t h e 
f a c t s p r i o r t o c o n v i c t i o n , i t a p p e a r s m a n i f e s t t h a t t h e r e s t r i c t i o n s 
i m p o s e d by t h e G e n e r a l A s s e m b l y a r e a p p l i c a b l e o n l y t o a c t i o n b e f o r e 
a p e t i t j u r y . I t i s , a c c o r d i n g l y , t h e o p i n i o n o f t h i s o f f i c e t h a t 
p r o c e e d i n g s b e f o r e a g r a n d j u r y a r e n o t a f f e c t e d by t h e p r o v i s i o n s 
o f C h a p t e r 444, A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y . 

Meryfi t r u l y youp-a, 

( 1 9 4 1 ) . 

RTONALD A. R1 LEY V 
A s s i s t a n t A t t o r n e y G e n e r a l 

n l 



SCHOOLS /AND SCHOOL DISTRICTS: E q u a l i z a t i o n L e v y . §§ 275. 29' and 
2 7 5 , 3 1 / 1 9 6 2 Code o f Iowa. S e c t i o n 275.31 i s a p p l i c a b l e o n l y i n 
c a s e s ,where a s c h o o l w i l l be m a i n t a i n e d i n t h e p o r t i o n o f t h e 
o r i g i n a l d i s t r i c t w h i c h r e m a i n s a f t e r t h e r e o r g a n i z a t i o n . 

S t a t e o f Iowa 
DEPARTMENT OF JU S T I C E 

Des M o i n e s 

A u g u s t 2 9 , 1966 

Mr. A l b e r t F. G o e l d n e r 
K e o k u k C o u n t y A t t o r n e y 
122 S o u t h M a i n S t r e e t 
S i g o u r n e y , Iowa . 52591 

Dear Mr. G o e l d n e r : 

T h i s i s i n r e s p o n s e t o y o u r r e c e n t r e q u e s t w h e r e i n y o u s t a t e d 
a s f o l 1 o w s : 

"The n e w l y - r e o r g a n i z e d h i g h s c h o o l 
d i s t r i c t s a r e m e e t i n g b e f o r e J u l y 
2 0 t h t o d i v i d e t h e i r a s s e t s a n d 
l i a b i l i t i e s . T h e r e i s much c o n c e r n 
i n t h o s e i n s t a n c e s w h e r e r u r a l 
d i s t r i c t s h a v e n o t l e v i e d s u f f i c i e n t 
f u n d s a n d a r e co m i n g i n t o h i g h s c h o o l 
d i s t r i c t s w i t h o u t a b a l a n c e . 

" W i l l y o u , t h e r e f o r e , p l e a s e a d v i s e 
me i n t h e s e s p e c i f i c i n s t a n c e s : 

" 1 . In t h e c a s e o f s p l i t d i s t r i c t s , 
a p o r t i o n o f a r u r a l i n d e p e n d e n t o r 
t o w n s h i p d i s t r i c t g o i n g t o two o r 
more d i f f e r e n t h i g h s c h o o l d i s t r i c t s , 
i s i t n o t p o s s i b l e t o l e v y f o r t h e 
c o m i n g y e a r an a d d i t i o n a l m i l l a g e 
l e v y i n t h e o l d d i s t r i c t t o make up 
t h i s d i f f e r e n c e ? 

66=8-13 
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" 2 . In t h e c a s e s o f r u r a l i n d e 
p e n d e n t d i s t r i c t s ( n o t s p l i t 
d i s t r i c t s ) g o i n g i n t o a h i g h s c h o o l 
d i s t r i c t w i t h n o t h i n g b u t l i a b i l i 
t i e s , c a n n o t t h i s a r e a be g i v e n an 
a d d i t i o n a l t a x r e f l e c t e d i n an 
i n c r e a s e d m i l l a g e l e v y t h i s c o m i n g 
y e a r t h a t w i l l l i q u i d a t e t h i s 
1 i a b i 1 i t y ? " 

I 

In r e p l y t o y o u r f i r s t q u e s t i o n , I d i r e c t y o u r a t t e n t i o n t o 
S e c t i o n s 2 7 5 . 2 9 a n d 2 7 5-31, 1966 Code o f Iowa, w h i c h p r o v i d e i n 
p a r t as f o l l o w s : 

" 2 7 5 - 2 9 Between J u l y 1 a n d J u l y 
2 0 , t h e b o a r d o f d i r e c t o r s o f t h e 
n e w l y f o r m e d c o m m u n i t y s c h o o l 
d i s t r i c t s h a l l meet w i t h t h e 
b o a r d s o f a l l t h e o l d d i s t r i c t s o r 
p a r t s o f d i s t r i c t s a f f e c t e d by 
t h e o r g a n i z a t i o n o f t h e new s c h o o l 
c o r p o r a t i o n f o r t h e p u r p o s e o f 
r e a c h i n g j o i n t a g r e e m e n t on an 
e q u i t a b l e d i v i s i o n o f t h e a s s e t s o f 
t h e s e v e r a l s c h o o l c o r p o r a t i o n s 
o r p a r t s t h e r e o f a n d an e q u i t a b l e 
d i s t r i b u t i o n o f t h e l i a b i l i t i e s o f 
t h e a f f e c t e d c o r p o r a t i o n s o r p a r t s 
t h e r e o f . 

"275-31 I f n e c e s s a r y t o e q u a l i z e 
s u c h d i v i s i o n a n d d i s t r i b u t i o n , t h e 
b o a r d o r b o a r d s may p r o v i d e f o r t h e 
l e v y o f a d d i t i o n a l t a x e s upon t h e 
p r o p e r t y o f any c o r p o r a t i o n o r p a r t 
o f c o r p o r a t i o n a n d f o r t h e d i s t r i 
b u t i o n o f t h e same s o as t o a f f e c t 
s u c h e q u a l i z a t i o n . " ( E m p h a s i s A d d e d ) 

S e c t i o n 2 7 5 - 2 9 p r o v i d e s t h a t t h e r e s p e c t i v e b o a r d s o f s c h o o l 
d i s t r i c t s i n v o l v e d i n r e o r g a n i z a t i ons shal.1 meet b e t w e e n J u l y 1 
an d J u l y 20 t o w o r k o u t an e q u i t a b l e d i v i s i o n and d i s t r i b u t i o n 
o f a s s e t s o r l i a b i l i t i e s a s t h e c a s e m i g h t b e . S e c t i o n 275-31 
p r o v i d e s t h e s t a t u t o r y p r o c e d u r e f o r t h e l e v y i n g o f a t a x t o 
a l l o w an e q u i t a b l e d i s t r i b u t i o n a n d d i v i s i o n i n l i m i t e d f a c t u a l 
s i t u a t i o n s . The A t t o r n e y G e n e r a l h a s r u l e d on t h e a p p l i c a b i l i t y 
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o f S e c t i o n 2 7 5 - 3 1 , t o a c a s e s i m i l a r t o t h e one p r e s e n t e d by 
yo u i n 60 0.A.G. 175 - In t h e s a i d o p i n i o n t h e L i n c o l n Town
s h i p S c h o o l D i s t r i c t , w h i c h was i n d e b t i n t h e amount o f 
$ 1 1 , 0 0 0 . 0 0 , was merged i n i t s e n t i r e t y w i t h t h e C e n t r a l D a l l a s 
Community S c h o o l D i s t r i c t . A t t h e d i v i s i o n a n d d i s t r i b u t i o n 
m e e t i n g b e t w e e n t h e r e s p e c t i v e b o a r d s , t h e C e n t r a l D a l l a s 
Community S c h o o l B o a r d s o u g h t t o l e v y a t a x a g a i n s t t h e p r o p e r t y 
o f t h e f o r m e r L i n c o l n T o w n s h i p S c h o o l D i s t r i c t t o a c c u m u l a t e 
e l e v e n t h o u s a n d d o l l a r s t o pay t h e s a i d d e b t . T h i s o f f i c e s a i d : 

/ "The i n a p p l i c a b i l i t y o f t h a t s e c t i o n 
[§ 2 7 5-31] t o t h e s i t u a t i o n o u t 
l i n e d i s shown by t h e f a c t t h a t a 
l e v y i s a u t h o r i z e d 'upon t h e p r o p -

• e r t y o f any c o r p o r a t i o n o r p a r t o f 
c o r p o r a t i o n . ' H o w e v e r , t h e 
L i n c o l n T o w n s h i p S c h o o l D i s t r i c t 
c e a s e d t o be a c o r p o r a t i o n upon t h e 
e s t a b l i s h m e n t o f t h e C e n t r a l D a l l a s 
Community S c h o o l D i s t r i c t , a n d a 
l e v y upon t h e p r o p e r t y o f t h e 
L i n c o l n T o w n s h i p S c h o o l D i s t r i c t o r 
a p a r t o f t h a t d i s t r i c t , c o u l d n o t 
be f o u n d e d upon t h e f o r e g o i n g 
s t a t u t e . " 60 O.A.G. 175 

C o n t r a r y t o t h e s u g g e s t i o n i n y o u r l e t t e r , i t does n o t a p p e a r 
t h a t t h e p r o v i s i o n s o f S e c t i o n 275-31 a r e a p p l i c a b l e i n y o u r 
c a s e . The p u r p o s e o f S e c t i o n 2 7 5 - 3 1 , i s t o p r o v i d e f o r an 
a d d i t i o n a l l e v y i n c a s e s w h e r e a p o r t i o n o f an o l d d i s t r i c t i s 
a n n e x e d t o a new d i s t r i c t w i t h t h e r e m a i n i n g p o r t i o n o f t h e o l d 
d i s t r i c t c o n t i n u i n g i n e x i s t e n c e f o r t h e p u r p o s e o f o p e r a t i n g a 
s c h o o l . An e x a m p l e o f t h i s s i t u a t i o n i n w h i c h S e c t i o n 275-31 
i s a p p l i c a b l e can be f o u n d i n 56 O.A.G. 75• In t h a t c a s e 30 p e r 
c e n t o f t h e L a M o i l l e D i s t r i c t was a n n e x e d t o t h e M a r s h a l l town 
S c h o o l D i s t r i c t w i t h t h e r e m a i n i n g 70 p e r c e n t o f t h e L a M o i l l e 
D i s t r i c t c o n t i n u i n g i n e x i s t e n c e i n o r d e r t o o p e r a t e t h e s c h o o l s 
i n t h e s a i d d i s t r i c t . The s p e c i a l l e v y i n S e c t i o n 275-31 s u p p l i e s 
a method by w h i c h t h e L a M o i l l e D i s t r i c t c o u l d pay o v e r an amount 
e q u a l t o 30 p e r c e n t o f i t s a s s e t s t o t h e M a r s h a l 1 town D i s t r i c t 
w i t h o u t d e p l e t i n g i t s r e v e n u e , w h i c h w o u l d be n e e d e d t o o p e r a t e 
t h e s c h o o l s i n t h e r e m a i n i n g p o r t i o n o f t h e L a M o i l l e D i s t r i c t . 
See P e t e r s o n , e t a l v Swan, e t a l , 231 Iowa 7^5, 2 N.W.2d 70 
( 1Sk2). In many c a s e s s i m i l a r t o t h e LaMoi 1 1e-Marsha 1 1 town c a s e 
a b o v e , t h e l a r g e s t a s s e t o f t h a t p o r t i o n o f t h e o l d d i s t r i c t 
w h i c h w i l l c o n t i n u e t o o p e r a t e a s c h o o l i s t h e s c h o o l h o u s e - In 
t h i s c o n n e c t i o n , we h a v e s t a t e d : 
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" A s s u m i n g , b u t n o t p u r p o r t i n g t o 
d e c i d e , t h a t t h e p l a n f o r d i s t r i 
b u t i o n o f a s s e t s a n d l i a b i l i t i e s 
r e f e r r e d t o i n y o u r l e t t e r i s 
' e q u i t a b l e ' w i t h i n t h e m e a n i n g o f 
s e c t i o n 2 7 5 - 2 9 , i t n e v e r t h e l e s s i s 
n e c e s s a r y t o c o n s i d e r s e v e r a l o t h e r 
f a c t o r s t o . d e t e r m i n e w h e t h e r t h e 
t a x p r o v i d e d i n s e c t i o n 275-31 was 
i n t e n d e d t o be u s e d f o r t h e p u r p o s e 
p r o p o s e d i n y o u r l e t t e r , n a m e l y , 
e a s i n g t h e i m p a c t i m m e d i a t e s e t t l e 
ment w o u l d h a v e on f u n d s on hand i n 
t h e t r e a s u r y . The a n n o u n c e d p u r 
p o s e o f t h e t a x p r o v i d e d i n s e c t i o n 
275-31 i s ' t o e q u a l i z e s u c h d i v i s i o n 
a n d d i s t r i b u t i o n . ' In D i s t . Twp. 
o f W i l l jams v D i s t . Twp. o f J a c k s o n , 
J&" I owa 216 and i n D i s t . Twp. v 
W i g g i n s , 110 Iowa 7 0 2 , i t was h e l d 
t h a t s c h o o l h o u s e s a n d r e a l e s t a t e 
u s e d f o r s c h o o l p u r p o s e s a r e t o be 
c o n s i d e r e d i n t h e d i v i s i o n o f a s s e t s 
b u t t h a t t h e d i v i s i o n n e e d n o t 
r e s u l t i n p a r t i t i o n o f t h e r e a l 
e s t a t e . In o t h e r w o r d s , i t was 
r e c o g n i z e d t h a t w h e r e s c h o o l must 
be m a i n t a i n e d i n t h e p o r t i o n o f t h e 
o r i g i n a l d i s t r i c t r e m a i n i n g a f t e r 
b o u n d a r y c h a n g e , i t i s l o g i c a l t h a t 
e x i s t i n g s c h o o l p l a n t f a c i l i t i e s be 
u s e d t h e r e f o r . I t f o l l o w s t h a t w h e r e 
s u f f i c i e n t c a s h a s s e t s e x i s t t o make 
up f o r t h e p r o p o r t i o n a t e v a l u e o f t h e 
s c h o o l p l a n t , t h e l a w c o n t e m p l a t e s 
t h a t t h e y be u s e d t o e f f e c t t h e d i s t r i 
b u t i o n . Where t h e c a s h a s s e t s a r e i n 
a d e q u a t e t o e f f e c t t h e d i s t r i b u t i o n 
as w e l l as o p e r a t e t h e s c h o o l , i t 
l o g i c a l l y f o l l o w s t h a t t h e l e v y f o r 
e q u a l i z a t i o n p r o v i d e d i n s e c t i o n 275-31 
may be p r o p e r l y u s e d . " 56 O.A.G. 7 4 , 7 5 . 

In a c c o r d w i t h t h e a b o v e , i t i s my o p i n i o n t h a t S e c t i o n 275-31 
i s a p p l i c a b l e o n l y i n t h o s e c a s e s Where s c h o o l w i l l be m a i n t a i n e d 
i n t h e p o r t i o n o f t h e o r i g i n a l d i s t r i c t w h i c h r e m a i n s a f t e r t h e 
r e o r g a n i z a t i o n . 
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Y o u r r e q u e s t i n d i c a t e d t h a t l a s t y e a r some o f t h e n o n - t w e l v e 
g r a d e d i s t r i c t s f a i l e d t o l e v y s u f f i c i e n t f u n d s and t h e y w e r e 
i n d e b t on t h e e f f e c t i v e d a t e o f t h e a t t a c h m e n t . In t h i s 
r e g a r d , p l e a s e remember t h a t S e c t i o n 2 7 5 . 2 9 p r o v i d e s f o r an 
e q u i t a b l e d i s t r i b u t i o n a n d d i v i s i o n o f a s s e t s o r l i a b i l i t i e s . 
In a d d i t i o n , I w o u l d a l s o l i k e t o c a l l y o u r a t t e n t i o n t o t h e 
c a s e o f P e t e r s o n , e t a l v Swan, e t a 1 , s u p r a , w h e r e on page 73 
o f t h e N o r t h w e s t e r n R e p o r t e r 2d S e r i e s , t h e Iowa Supreme C o u r t 
q u o t e d f r o m 37 Am. J u r . 6 5 6 , p a r a g r a p h 4 0 , as f o l l o w s : 

1 * * * T h u s , i f a m u n i c i p a l c o r 
p o r a t i o n goes o u t o f e x i s t e n c e by 
b e i n g a n n e x e d t o , o r m e r g e d i n , 
a n o t h e r c o r p o r a t i o n , a n d i f no 
l e g i s l a t i v e p r o v i s i o n i s made 
r e s p e c t i n g t h e p r o p e r t y a n d l i a 
b i l i t i e s o f t h e c o r p o r a t i o n w h i c h 
c e a s e s t o e x i s t , t h e c o r p o r a t i o n 
t o w h i c h i t i s a n n e x e d , o r i n w h i c h 
i t i s m e r g e d , i s e n t i 111 ed t o a l l 
i t s p r o p e r t y a n d i s a n s w e r a b l e f o r 
a l l i t s 1 i ab ? 1 i t i e s . * * * When two 
o r more m u n i c i p a l i t i e s a r e c o m b i n e d , 
t h e r e s u l t i n g m u n i c i p a l c o r p o r a t i o n 
i n c l u d e s t h e p e r s o n s a n d p l a c e s o f 
t h e s e v e r a l m u n i c i p a l i t i e s ; i t has 
t h e same p r o p e r t y a n d owes t h e same 
d e b t s w h i c h t h e y a l l h a d owned and 
owed, a n d t h e i d e n t i t y o f t h e com
p o n e n t e l e m e n t s is l o s t a n d a b s o r b e d 
i n t h e new c r e a t i o n . * * * " 

In c o n c l u s i o n , i t i s my o p i n i o n t h a t i n a t t a c h m e n t s w h e r e a l l 
o f t h e n o n - t w e l v e g r a d e d i s t r i c t i s c o m p l e t e l y merged i n t o one 
o r more t w e l v e g r a d e d i s t r i c t s , t h e p r o v i s i o n s o f S e c t i o n 275-31 
a r e n o t a p p l i c a b l e . In t h e s e c a s e s t h e a s s e t s o r l i a b i l i t i e s 
m u st be d i v i d e d e q u i t a b l y b e t w e e n t h e r e c e i v i n g t w e l v e g r a d e 
d i s t r i c t s . 

Y o u r s e c o n d q u e s t i o n i s a n s w e r e d by my a b o v e r e p l y . 

V e r y ^ t r u l y y o u r s , 

I I 

A s s i s t a n t A t t o r n e y G e n e r a l 

jmw 



STATE OFFICERS AND DEPARTMENTS: S t a t e l e g i s l a t o r may n o t a l s o h o l d 
o f f i c e o f t o w n s h i p trustee--§ 22, A r t i c l e 111, Iowa C o n s t i t u t i o n ; 
§ 3 5 9.46, 1966 Code o f Iowa. When a p u b l i c o f f i c e p r o v i d e s c o m p e n s a t i o n , 
t h e o f f i c e i s a " l u c r a t i v e o f f i c e " u n d e r § 22, A r t i c l e 111 o f t h e 
Iowa C o n s t i t u t i o n . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

A u g u s t 26,.1966 

H o n o r a b l e C l a r k R a s mussen 
500 Shops Bu i 1 d i ng 
Des M o i n e s , Iowa 

De a r Mr. R a s m u s s e n : 

You have i n q u i r e d as t o w h e t h e r a s t a t e l e g i s l a t o r may h o l d t h e 
o f f i c e o f t o w n s h i p t r u s t e e . 

S e c t i o n 2 2 , A r t i c l e I I I , o f the. Iowa C o n s t i t u t i o n r e a d s a s f o l l o w s : 

"No p e r s o n h o l d i n g any l u c r a t i v e o f f i c e u n d e r t h e 
U n i t e d S t a t e s , o r t h i s s t a t e , o r any o t h e r power 
s h a l l be e l i g i b l e t o h o l d a s e a t i n t h e G e n e r a l As
s e m b l y : b u t o f f i c e s i n t h e m i l i t i a , t o w h i c h t h e r e 
i s a t t a c h e d no a n n u a l s a l a r y , of. t h e o f f i c e o f j u s 
t i c e o f t h e p e a c e , o r p o s t m a s t e r whose c o m p e n s a t i o n 
does n o t e x c e e d one h u n d r e d d o l l a r s p e r annum, o r n o t a r y 
p u b l i c , s h a l l n o t be deemed l u c r a t i v e . " 

S e c t i o n 359.46 o f t h e 1966 Code o f Iowa p r o v i d e s f o r c o m p e n s a t i o n 
o f t o w n s h i p t r u s t e e s , a l t h o u g h i t i s meager. 

The i s s u e w h i c h y o u r q u e s t i o n r a i s e s c a l l s f o r a d e t e r m i n a t i o n o f 
w h e t h e r meager c o m p e n s a t i o n w i l l c o n s t i t u t e a " l u c r a t i v e o f f i c e . " 
" L u c r a t i v e o f f i c e " has been i n t e r p r e t e d s e v e r a l t i m e s by t h e c o u r t s . 
The O r e g o n Supreme C o u r t h e l d t h a t i t i s a n o f f i c e w h e r e pay i s 
a f f i x e d t o t h e p e r f o r m a n c e o f d u t i e s o f o f f i c e . Holman v. L u t z , 
132 Or. 185, 284 P. 825. 

The C a l i f o r n i a Supreme C o u r t has h e l d t h a t a l u c r a t i v e o f f i c e i s one 
w h i c h has a t t a c h e d t o i t a p e c u n i a r y s a l a r y . C r a w f o r d v. D u n b a r , 
52 C a l . 36. 
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H o n o r a b l e C l a r k R a s mussen 
A u g u s t 26, 1966 
Page two 

The I n d i a n a Supreme C o u r t has h e l d t h a t l u c r a t i v e o f f i c e means 
an o f f i c e t o w h i c h t h e r e i s a t t a c h e d a c o m p e n s a t i o n f o r s e r v i c e s 
r e n d e r e d . Book v. S t a t e O f f i c e B u i l d i n g C o m m i s s i o n , 238 I n d . 120, 

The Texas Supreme C o u r t has r e c e n t l y h e l d t h a t a l u c r a t i v e o f f i c e 
i s one w h i c h y i e l d s a r e v e n u e i n t h e f o r m o f f e e s o r o t h e r w i s e o r 
^ f i x e d s a l a r y . W i l l i s v. P o t t s , 377 S.W. 2d 622. 

In a d d i t i o n , t h e A t t o r n e y G e n e r a l i n 22 OAG 360 has h e l d t h a t 
"A l u c r a t i v e o f f i c e . . . i s a n o f f i c e w h i c h y i e l d s c o m p e n s a t i o n , 
i s g a i n f u l o r p r o f i t a b l e . " 

I t i s n o t f o r t h i s o f f i c e t o j u d g e t h e e x t e n t o f p a y m e n t s o r t h e 
d e g r e e o f l u c r a t i v i t y . I f c o m p e n s a t i o n i s p r o v i d e d f o r , i t i s my 
o p i n i o n t h a t t h e o f f i c e i s a l u c r a t i v e one u n d e r t h e C o n s t i t u t i o n . 
T h e r e f o r e , i t i s my f u r t h e r o p i n i o n t h a t a l e g i s l a t o r c a n n o t a l s o 
h o l d t h e o f f i c e o f t o w n s h i p t r u s t e e . 

Ve/ry t r u l y y o u r s , 

149 N.E. 2d 273. 

l b 



SCHOOLS AND SCHOOL U l S T H I C i S : Z 4 .2 { I ) , 2 8 0 A . I b and 2bOA.I/, 
1966 Code 6 f Iowa. A r e a v o c a t i o n a l s c h o o l s .and c o m m u n i t y c o l l e g e s 
a r e g o v e r n e d by t h e p r o v i s i o n i n t h e L o c a l B u d g e t Law. 

S e p t e m b e r 7, 1966 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

Mr. Homer Young, B u d g e t E x a m i n e r 
O f f i c e o f t h e C o m p t r o l l e r 
L 0 C A L 

Dear Mr. Young: 

T h i s i s i n r e p l y t o y o u r r e c e n t i n q u i r y w h e r e i n you p r e s e n t e d t h e 
f o l i owi ng: 

W h e t h e r t h e n e w l y c r e a t e d s y s t e m o f a r e a v o c a t i o n a l 
s c h o o l s and c o m m u n i t y c o l l e g e s must o p e r a t e w i t h i n 
t h e s c o p e o f C h a p t e r 2k, 19o6 Code o f Iowa. 

In r e p l y t o y o u r i n q u i r y I d i r e c t y o u r a t t e n t i o n t o S e c t i o n s 
280A.16 and 280A.17, 1966 Code o f Iowa, w h i c h p r o v i d e i n p a r t 
as f o l 1 ows : j, 

"A merged a r e a f o r m e d u n d e r t h e p r o v i s i o n s o f 
t h i s c h a p t e r s h a l l be a body p o l i t i c as a 
s c h o o l c o r p o r a t i o n f o r t h e p u r p o s e o f e x e r c i s 
i n g p o w e r s g r a n t e d u n d e r t h i s c h a p t e r , ... . 

"The b o a r d o f d i r e c t o r s [ o f t h e merged a r e a ] 
sha11 c e r t i f y t h e amount [ t o be r a i s e d by l o c a l 
t a x a t i on ] t o t h e r e s p - e c t i v e c o u n t y a u d i t o r s a n d 
t h e b o a r d s o f s u p e r v i s o r s s h a l l l e v y a t a x 
s u f f i c i e n t t o r a i s e t h e amount." ( E m p h a s i s 
a d d e d ) 

The, a b o v e s e c t i o n s i n d i c a t e t h a t t h e merged a r e s b o a r d s a r e s c h o o l 
c o r p b r a t i o n s v e s t e d w i t h t h e power t o c e r t i f y a t a x t o be l e v i e d by 
t h e r e s p e c t i v e b o a r d s o f s u p e r v i s o r s . S e c t i o n 2 4 . 2 ( 1 ) p r o v i d e s as 
f o l 1 o w s : 

"The w o r d ' m u n i c i p a l i t y ' s h a l l mean t h e c o u n t y , 
c i t y , t o w n , s c h o o l d i s t r i c t , and a l 1 o t h e r pub-
l i c b o d i e s o r c o r p o r a t i o n s t h a t have power t o 
l e v y o r c e r t i f y a t a x o r sum o f money t o be 
c o l l e c t e d by t a x a t i o n , b u t s h a l l n o t i n c l u d e 

66-9-2 



Mr. Homer Young -2-

any d r a i n a g e d i s t r i c t , t o w n s h i p , o r r o a d 
d i s t r i c t . " ( E m p h a s i s a d d e d ) 

In v i e w o f t h e p r o v i s i o n s i n t h e L o c a l B u d g e t Law d e f i n i n g t a x . 
c e r t i f y i n g p u b l i c c o r p o r a t i o n s as " m u n i c i p a l i t i e s " u n d e r C h a p t e r 
2k, I am o f t h e o p i n i o n t h a t a l l a r e a v o c a t i o n a l s c h o o l s and 
c o m munity c o l l e g e s o r g a n i z e d u n d e r t h e p r o v i s i o n s o f C h a p t e r 
280A, 1966 Code o f Iowa, a r e w i t h i n p u r v i e w o f t h e L o c a l B u d g e t 
A c t . 

V e r y , t r u l y y o u r s , 

n i 



v,0OiM i I £6 : tftitrtANo* GkAVca. 
C I T I E S AND TOWNS; CENETERY LOT; ABANDONMENT. The u n o c c u p i e d 
p o r t i o n o f a c e m e t e r y l o t i n w h i c h a * d e c e a s e d v e t e r a n i s i n t e r r e d 
i s w i t h i n t h e s c o p e o f t h e abandonment p r o v i s i o n s o f C h a p t e r 566 
o f t h e Code, n o t w i t h s t a n d i n g S e c t i o n 250.17 o f t h e C o d e w h i c h 
p r o v i d e s f o r t h e c a r e and m a i n t e n a n c e o f c e m e t e r y l o t s i n w h i c h 
s u c h d e c e a s e d v e t e r a n i s i n t e r r e d . 

S t a t e o f Iowa 
DEPARTMENT OF JU S T I C E 

Des M o i n e s 

S e p t e m b e r 2, 1966 

Mr. C h a r l e s E. V a n d e r b u r 
S t o r y C o u n t y A t t o r n e y . 
S t o r y C o u n t y C o u r t H o u s e 
N e v a d a , Iowa 

Dear Mr. V a n d e r b u r : 

T h i s i s i n r e s p o n s e t o y o u r r e c e n t l e t t e r r e q u e s t i n g t h e o p i n i o n 
o f t h i s o f f i c e w i t h r e g a r d t o t h e e f f e c t o f S e c t i o n 2 5 0 . 1 7 , Code 
o f Iowa, upon t h e abandonment o f c e m e t e r y l o t s a s s e t f o r t h i n 
S e c t i o n s 5 6 6 . 2 0 t h r o u g h 566.26 o f t h e Code. 

S e c t i o n 250.17 p r o v i d e s : 

"The b o a r d o f s u p e r v i s o r s o f t h e s e v e r a l c o u n t i e s i n 
t h i s s t a t e s h a l l e a c h y e a r , o u t o f t h e g e n e r a l f u n d o f 
t h e i r r e s p e c t i v e c o u n t i e s , a p p r o p r i a t e and pay t o t h e 
o w n e r s o f , o r t o t h e p u b l i c b o a r d o r o f f i c e r s h a v i n g 
c o n t r o l o f c e m e t e r i e s w i t h i n t h e s t a t e i n w h i c h any 
s u c h d e c e a s e d s e r v i c e man o r woman o f t h e U n i t e d S t a t e s 
i s b u r i e d , a sum s u f f i c i e n t t o pay f o r t h e c a r e and 
m a i n t e n a n c e o f t h e l o t s on w h i c h t h e y a r e s o b u r i e d , 
i n any and a l l c a s e s i n w h i c h p r o v i s i o n f o r s u c h c a r e 
i s n o t o t h e r w i s e made." 

S e c t i o n 5 6 6 . 2 0 p r o v i d e s : 

"The o w n e r s h i p o r r i g h t - i n o r t o an u n o c c u p i e d c e m e t e r y 
l o t o r p o r t i o n t h e r e o f s h a l l upon abandonment r e v e r t 
t o t h e p e r s o n o r c o r p o r a t i o n h a y i n g o w n e r s h i p a n d c h a r g e 
o f t h e c e m e t e r y c o n t a i n i n g s u c h l o t s . " 

S e c t i o n 566 . 2 1 p r o v i d e s : 

"The c o n t i n u e d f a i l u r e t o m a i n t a i n o r c a r e f o r a c e m e t e r y 
l o t f o r a p e r i o d o f t e n y e a r s s h a l l c r e a t e a n d e s t a b l i s h 
t h e p r e s u m p t i o n t h a t the same h a s be e n a b a n d o n e d . " 
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Y o u r q u e s t i o n s p e c i f i c a l l y was w h e t h e r t h e m a i n t e n a n c e and c a r e 
p r o v i s i o n s o f §250.17 p r e v e n t t h e abandonment o f t h e u n o c c u p i e d 
p o r t i o n o f c e m e t e r y l o t s owned by d e c e a s e d s e r v i c e men and women. 

S e c t i o n 566.27 p r o v i d e s : 

" S e c t i o n s 566.20 t o 5 6 6 . 2 6 , i n c l u s i v e , s h a l l n o t a p p l y 
t o a c e m e t e r y l o t o r t r a c t f o r w h i c h p e r p e t u a l c a r e 
has b e e n p r o v i d e d by w i l l , by o r d e r o f c o u r t or. by c o n 
t r a c t w i t h t h e o r i g i n a l g r a n t o r . " 

The p r o v i s i o n o f m a i n t e n a n c e and c a r e u n d e r §250.17 i s n o t w i t h i n 
t h e e x c l u s i o n s s e t f o r t h i n §566.27 f o r two r e a s o n s : (1) t h e 
m a i n t e n a n c e and c a r e u n d e r §250 . 1 7 i s n o t . p r o v i d e d f o r by w i 1 1 , 
o r d e r o f c o u r t , o r c o n t r a c t ; a n d , (2) t h e m a i n t e n a n c e and c a r e 
u n d e r §250.17 i s n o t n e c e s s a r i l y p e r p e t u a l . T h a t s e c t i o n s p e c i f i 
c a l l y p r o v i d e s t h a t t h e c o u n t y s h a l l h a v e t h e d u t y t o p r o v i d e f o r 
t h e m a i n t e n a n c e and c a r e o f v e t e r a n s ' g r a v e s " i n any and a l l c a s e s 
i n w h i c h p r o v i s i o n f o r s u c h c a r e i s n o t o t h e r w i s e made." T h i s 
l a s t q u o t e d p o r t i o n o f t h e s e c t i o n c l e a r l y i n d i c a t e s t h a t t h e 
c o u n t y ' s o b l i g a t i o n c e a s e s o r w i l l c e a s e upon t h e p r o v i s i o n o f 
m a i n t e n a n c e a n d c a r e o f a v e t e r a n ' s g r a v e by some o t h e r p e r s o n 
o r means. 

I t i s a l s o h e l p f u l t o e x a m i n e t h e n a t u r e and p u r p o s e o f t h e 
s e c t i o n s i n v o l v e d . S e c t i o n 250.17. was e n a c t e d i n 1925 by t h e 
F o r t y - f i r s t G e n e r a l A s s e m b l y , C h a p t e r Sk: 

"AN ACT p r o v i d i n g f o r t h e payment by t h e r e s p e c t i v e 
b o a r d s o f s u p e r v i s o r s o f t h e s e v e r a l c o u n t i e s f o r t h e 
c a r e o f g r a v e s o f d e c e a s e d s o l d i e r s and s a i l o r s o f 
t h e U n i t e d S t a t e s . " [ E m p h a s i s a d d e d ] 

I t i s e v i d e n t f r o m t h e a b o v e t h a t t h e p u r p o s e o f §250.17 was t h e 
p r o v i s i o n o f c a r e and m a i n t e n a n c e o f t h e b u r i a l p l a c e s o f d e c e a s e d 
s o l d i e r s and s a i l o r s ( l a t e r e x t e n d e d t o " d e c e a s e d s e r v i c e man 
o r woman" a s p r e s e n t l y s t a t e d ) ; a n d , i n a s m u c h a s t h e l e g i s l a t u r e 
u s e d t h e t e r m " l o t " * i n t h e body o f t h e a c t , i t t h e r e b y p r o v i d e d 
f o r t h e c a r e and m a i n t e n a n c e o f a v e t e r a n ' s g r a v e t o g e t h e r w i t h 

* F o r p u r p o s e s o f t h i s o p i n i o n t h e t e r m " l o t " means one t r a c t o r 
p l o t o f b u r i a l g r o u n d , l o c a t e d i n a c e m e t e r y , c o n t a i n i n g more 
t h a n one g r a v e o r g r a v e s i t e , a n d w h i c h i s s o l d o r p u r c h a s e d 
as one u n i t o f many. See B e n n e t t v. W a s h i n g t o n C e m e t e r y , y 
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t h e r e s t o f t h e l o t upon w h i c h t h a t g r a v e may be l o c a t e d " i n any 
and a l l c a s e s i n w h i c h p r o v i s i o n f o r s u c h c a r e i s n o t o t h e r w i s e 
made." T h i s l a s t q u o t e d p o r t i o n p o i n t s o u t t h e f a c t t h a t §250.17 
i s a s e c t i o n t o be u s e d on1y i n c a s e s o f n e c e s s i t y , i . e . , when 
no one e l s e w i l l c a r e f o r and m a i n t a i n t h e g r a v e a n d l o t o f a v e t e r a n . 

i do n o t t h i n k i t i s p r o p e r o r l o g i c a l t o a s s i g n t o t h i s e n a c t 
ment t h e i d e a o r i n t e r p r e t a t i o n t h a t t h e b o a r d o f s u p e r v i s o r s o f 
e a c h c o u n t y m u s t p e r p e t u a l 1y c a r e f o r and m a i n t a i n t h e l o t i n w h i c h 
a v e t e r a n i s i n t e r r e d w h e t h e r the. e n t i r e l o t i s o c c u p i e d o r n o t , 
and u n d e r a l l c o n d i t i o n s and c i r c u m s t a n c e s . 

I f e e l t h i s p o s i t i o n i s s u p p o r t e d by t h e f a c t t h a t §§566.17 e t . s e q . 
w e r e e n a c t e d i n 1931 by t h e F o r t y ^ f o u r t h G e n e r a l A s s e m b l y 
( C h a p t e r 2 0 7 ) , s i x y e a r s a f t e r §250.17. The S t a t e m e n t o f P u r 
p o s e o f C h a p t e r 2 07, hh G.A. p r o v i d e s : 

"AM ACT t o p r o v i d e f o r t h e d e c l a r a t i o n o f abandonment 
o f r i g h t s t o u n o c c u p i e d and a b a n d o n e d c e m e t e r y l o t s a n d 
r e v e r s i o n o f o w n e r s h i p a f t e r a bandonment." 

I t w o u l d be m o s t i l l o g i c a l f o r t h i s o f f i c e t o t a k e t h e p o s i t i o n 
t h a t t h e p u r p o s e o f §250.17 i s t o p r e v e n t t h e o p e r a t i o n o f 
§§566.20 e t . s e q . when t h e l a t e r s e c t i o n s w e r e n o t i n e x i s t e n c e 
u n t i l s i x y e a r s a f t e r §250.17. 

I f t h e i n t e n t o f t h e l e g i s l a t u r e had been t h a t §250.17 was t o 
p r e v e n t t h e o p e r a t i o n o f §§566.20 e t . s e q . , t h e n s u c h i n t e n t s h o u l d 
h a v e been c a r r i e d o v e r i n t o §566.27 ( e x c l u s i o n s ) . S i n c e v e t e r a n s ' 
l o t s a r e n o t s o e x c l u d e d t h e y must be c o n s i d e r e d a s i n c l u d e d . 
T h i s d i s c u s s i o n must be l i m i t e d t o w h a t t h e l e g i s l a t u r e s a i d 
r a t h e r t h a n w h a t i t m i g h t h a v e s a i d . [ R . C . P . 3 W 1 3 ) . 1. C. A. ] 

The Iowa G e n e r a l A s s e m b l y by e n a c t i n g §250.17 p r o v i d e d t h a t i n t h o s e 
c a s e s when c a r e and m a i n t e n a n c e o f a l o t w h e r e i n a v e t e r a n i s i n 
t e r r e d i s n o t o t h e r w i s e p r o v i d e d , t h e c o u n t y s h a l l , i n r e s p e c t 
f o r t h a t v e t e r a n ' s s e r v i c e t o h i s c o u n t r y , p r o v i d e t h e c a r e and 
m a i n t e n a n c e o f t h a t l o t . I do n o t s e e how t h e abandonment o f 
u n o c c u p i e d p o r t i o n s o f s u c h l o t u n d e r §§566.20 e t . s e q . c a n 
o r w i l l v i o l a t e t h a t p u r p o s e . The abandonment o f t h e u n o c c u p i e d 
p o r t i o n o f a v e t e r a n ' s b u r i a l l o t d o e s n o t a f f e c t t h e o b l i g a t i o n 
o f a c o u n t y t o c a r e f o r and m a i n t a i n t h e g r a v e s i t e s i n t h a t l o t 
w h i c h a r e o c c u p i e d and f o r w h i c h c a r e and m a i n t e n a n c e i s n o t 
o t h e r w i s e p r o v i d e d . 



The f a c t i s t h a t §250.17 i s u s e d o n l y i n i n s t a n c e s when a v e t e r a n ' 
l o t has been a b a n d o n e d by a l l o t h e r p e r s o n s who c a n o r m i g h t p r o ~ -
v i d e t h e n e c e s s a r y c a r e and m a i n t e n a n c e . The o n l y t i m e a c o u n t y 
w i l l a c t u n d e r t h i s s e c t i o n i s when t h e r e i s a f a i l u r e t o m a i n 
t a i n on t h e p a r t o f o t h e r s and s u c h f a i l u r e must be c o n s i d e r e d 
an abandonment w i t h i n t h e m e a n i n g o f §§566.20 e t . s e q . 

A c c o r d i n g l y , i t i s t h e o p i n i o n o f t h i s o f f i c e t h a t t h e u n o c c u p i e d 
p o r t i o n o f a c e m e t e r y l o t i n w h i c h a d e c e a s e d v e t e r a n . i s i n t e r r e d 
i s w i t h i n t h e s c o p e o f t h e abandonment p r o v i s i o n s o f C h a p t e r 566 
o f t h e Code, n o t w i t h s t a n d i n g S e c t i o n 250.17 o f t h e Code w h i c h p r o 
v i d e s f o r c a r e and m a i n t e n a n c e o f c e m e t e r y l o t s i n w h i c h s u c h 
d e c e a s e d v e t e r a n i s i n t e r r e d . 

V e r y t r u l y y o u r s , * 

WILLIAM N. KOSTER 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 
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TAXATION: Taxing D i s t r i c t Defined. §1 441.35 and 441.3*7, 
Code of Iowa, 1966. "Taxing d i s t r i c t " as used i n Sections 
441.35 and 441.37 means the "same assessing d i s t r i c t . " 

LAWRENCE F. SCALISE 
ATTORNEY GENERAL 

STATE OF IOWA 
DEPARTMENT OF JUSTICE 

DES MOINES 

September 21, 1966 

Ballard B. Tipton 
Director, Property Tax Div i s i o n 
State Tax Commission 
State O f f i c e Building 
L O C A L 

Dear Mr. Tipton: 

This i s in reply to your request for an opinion requesting 
a d e f i n i t i o n of the term "taxing d i s t r i c t " as used i n Sec
tions 441.35 and 441.37, Code of Iowa, 1966. 

An Opinion of the Attorney General dated May 26, 1965, 
#65-5-15, broadly defined "taxing d i s t r i c t " as "the area 
throughout which a p a r t i c u l a r tax or assessment i s ratably 
apportioned and levied upon the inhabitants." This i s a 
suitable general d e f i n i t i o n , but not s u f f i c i e n t l y precise 
for proper int e r p r e t a t i o n of Sections 441.35 and 441.37. 

"441.35 Powers of review board. 
The board of review s h a l l have the 
power: 

"1. To equalize assessments by 
r a i s i n g or lowering the in d i v i d u a l 
assessments of r e a l property, including 
new buildings, personal property or 
moneys and cred i t s made by the assessor. 

"2. To add to the assessment 
r o l l s , any taxable property which has 
been ommitted by the assessor. 

"In any year a f t e r the year i n 
which an assessment has been made, a l l 
of the r e a l estate i n any taxing d i s 
t r i c t , i t s h a l l be the duty of the 
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the board of review to meet as 
provided i n section 441.33, and 
where i t finds the same has changed 
in value, to revalue and reassess 
any part or a l l of the r e a l estate 
contained i n such taxing d i s t r i c t , 
and i n such case, i t s h a l l determine 
the actual value and compute the 
taxable value thereof, and any 
aggrieved taxpayer may p e t i t i o n 
for a revaluation of h i s property, 
but no reduction or increase s h a l l 
be made for p r i o r years. I f the 
assessment of any such property i s 
raised, or any property i s added to 
the tax l i s t by the board, the cl e r k 
s h a l l give notice i n the manner pro
vided i n section 441.36, provided, 
however, that i f the assessment of 
a l l property i n any taxing d i s t r i c t 
i s raised the board may i n s t r u c t the 
cl e r k to give immediate notice by 
one p u b l i c a t i o n i n one of the o f f i c i a l 
newspapers located i n the taxing d i s t r i c t , 
and such published notice s h a l l take 
the place of the mailed notice pro
vided f o r i n section 441.36, but a l l /. 
other provisions of said section s h a l l 
apply. The decision of the board as 
to the foregoing matters s h a l l be 
subject to appeal to the d i s t r i c t 
court within the same time and i n 
the same manner as provided i n sec
t i o n 441.38." 
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"441.37 Protest of assessment -
grounds. Any property owner or ag
grieved taxpayer who i s d i s s a t i s f i e d 
with his assessment may f i l e a pro
test against such assessment with the 
board of review on or af t e r May 1, 
to and including May 20, of the year 
of the assessment. In any county 
which has been declared to be a 
disaster area by proper federal 
authorities a f t e r March 1 and p r i o r 
to May 20 of said year of assess
ment, the time for f i l i n g a pro
t e s t s h a l l be extended to and i n 
clude the period from June 10 to 
June 20 of such year. Said pro
te s t s h a l l be i n wr i t i n g and signed 
by the one protesting or by his duly 
authorized agent. Taxpayer may have 
an o r a l hearing thereon i f request 
therefor i n wr i t i n g i s made at the 
time of f i l i n g the protest. Said 
protest must be confined to one 
or more of the following grounds: 

"1. That said assessment i s 
not equitable as compared with 
assessments of other l i k e property 
i n the taxing d i s t r i c t . When t h i s 
ground i s r e l i e d upon as the basis 
of a protest the l e g a l description 
and assessments of a representative 
number of comparable properties, as 
described by the aggrieved taxpayer 
s h a l l be l i s t e d on the protest, 
otherwise said protest s h a l l not be 
considered on t h i s ground. 
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"2. That his property i s assessed 
for more than the value authorized by 
law, sta t i n g the s p e c i f i c amount which 
the protesting party believes h i s pro
perty to be overassessed, and the amount 
which he considers to be i t s actual value 
and the amount he considers a f a i r assess
ment. 

"3. That his property i s not 
assessable and s t a t i n g the reasons 
therefor. 

"4. That there i s an error i n 
the assessment and state the s p e c i f i c 
alleged error. 

"5. That there i s fraud i n the 
assessment which s h a l l be s p e c i f i c a l l y 
stated. 

"In addition to the above, the 
property owner may protest annually 
to the board of review under the pro
visions of section 441.35, but such 
protest s h a l l be i n the same manner 
and upon the same terms as heretofore 
prescribed i n t h i s section." 

The meaning of "taxing d i s t r i c t " has been narrowly con
strued i n many j u r i s d i c t i o n s . "Taxing d i s t r i c t " has been 
held to mean the "same as&essing d i s t r i c t " or the j u r i s 
d i c t i o n of the p a r t i c u l a r assessor. In order to be a 
person aggrieved within the meaning of a statute which 
permits a person to f i l e a complant for the reduction 
of h i s assessment, the applicant must be a taxpayer whose 
property i s disproportionately valued i n comparison with 
other l i k e property i n the same assessment d i s t r i c t . L i n 
coln Land Co. vs. Phelps County, 59 Neb. 249, 251, 80 N.W. 
818 (1899). 
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"It may be that the assessor's 
opinion of r e a l estate values was i n 
fluenced too much by a buoyant and 
opti m i s t i c temperament; but i t can
not be said that the company was ag
grieved ..., unless the valuation of 
i t s property was disproportionate to 
the valuation of other property i n 
the p a r t i c u l a r assessment d i s t r i c t . " 
(emphasis added) 

Although the Iowa Supreme Court has not construed the 
meaning of "taxing d i s t r i c t " i n Sections 441.35 and 441.37, 
t h i s general proposition has been supported by the Iowa 
case law. The Iowa Supreme Court has applied a "same asses
sing d i s t r i c t " standard as a basis of comparison with sim
i l a r property for a complaining taxpayer. In Chapman Bro
thers vs. Board of Review of the City of Pes Moines, 209 
Iowa 304, 309, 228 N.W. 28 (1929), the Court held: 

"Manifestly, the property i n ques
t i o n was assessed for more, i n propor
t i o n to i t s value, than other s i m i l a r 
properties i n the same assessment d i s 
t r i c t . The court, i n f i x i n g the assessed 
valuation, was abundantly f a i r to the 
board of review. The case i s Affirmed.'' 
(empha s i s added) 

The "same assessing d i s t r i c t " or the "same taxing d i s t r i c t " 
t e s t has received overwhelming support from the case law 
and i s the well s e t t l e d law i n Iowa, Talbott vs. C i t y of 
Pes Moines, 218 Iowa 1397, 1403, 257 N.W. 393 (1934); 
Butler vs. C i t y of Pes Moines, 219 Iowa 956, 962, 258 
N.W. 755 (1935); Clark vs. Lucas County Board of Review, 
242 Iowa 80, 90, 44 N.W. 2d 748, 754 (1951). 

In Crary vs. Board of Review of Boone, 226 Iowa 1197, 1200, 
286 N.W. 428 (1939), the Iowa Supreme Court held that com
parison with properties must be within the j u r i s d i c t i o n of 
the l o c a l board of review, r e j e c t i n g comparison with com
parable property located within the j u r i s d i c t i o n of another 
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assessor and his l o c a l board of review. In a complaint 
on the ground of inequality of assessment, comparison with 
s i m i l a r property i n another c i t y i s i n s u f f i c i e n t evidence: 

"The t r i a l court found that, i n 
considering the contention that the 
assessment was disproportionate and 
discriminatory 'comparison with but 
one other property i n a c i t y the size 
of Boone, i s i n s u f f i c i e n t to afford 
r e l i e f . ' We agree, with t h i s f i nding. 
Manifestly, an assessment i s not d i s 
criminatory unless i t stands out above 
the general l e v e l . Were the rule other
wise, an i s o l a t e d instance of under
assessment might r e s u l t i n a general re
duction for a l l s i m i l a r properties." 

There are two primary advantages for the "same assessing 
d i s t r i c t " r u l e . F i r s t , comparison with s i m i l a r property 
in the same assessor d i s t r i c t prevents "assessment shop
ping" which would r e s u l t i n much l i t i g a t i o n . Otherwise, 
an isolated'instance of a lower assessment i n another 
taxing d i s t r i c t might be grounds for reduction of an 
assessment i n a taxing d i s t r i c t which would otherwise be 
f a i r and equitable. Crary vs. Board of Review, supra. 
Secondly, r e s t r i c t i n g comparison to property i n the same 
assessing d i s t r i c t recognizes that diverse treatment i n 
d i f f e r e n t assessing d i s t r i c t s may be f a i r and equitable 
because of the many relevant factors which a f f e c t an 
assessment decision. For example, i d e n t i c a l business 
property i n the d i s t r i c t s i n Des Moines and Anamosa could 
be assessed at a higher value i n Des Moines because of 
the productive earnings, productive capacity and the num
ber of po t e n t i a l consumers, yet s t i l l be f a i r and equit
able though the property i s p h y s i c a l l y i d e n t i c a l . 

In terms of statutory construction, "taxing d i s t r i c t " as 
used i n Section 441.35 would appear to mean the "same 
assessing d i s t r i c t . " 
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"In any year a f t e r the year i n 
which an assessment has been made, 
a l l of the r e a l estate i n any tax
ing d i s t r i c t , i t s h a l l be the duty 
of the board of review to meet as 
provided i n section 441.33, and where 
i t finds the same has changed i n 
value, to revalue and reassess any 
part or a l l of the r e a l estate con
tained i n such taxing d i s t r i c t ..." 
(emphasis added) 

"Contained i n such taxing d i s t r i c t " would appear to re
s t r i c t the power of the aboard of review to the taxing 
d i s t r i c t which the p a r t i c u l a r assessor represents. I f 
the l e g i s l a t u r e had intended otherwise, t h i s could have 
been achieved by eliminating "such" and adding "any." 

In answer to your question, i t i s the opinion of t h i s of
f i c e that a workable d e f i n i t i o n of "taxing d i s t r i c t " , as 
used i n Section 441.35 and 441.37, means the "same assess
ing d i s t r i c t " or the j u r i s d i c t i o n of the p a r t i c u l a r assessor. 
Both the case law and ordinary statutory construction sup
port t h i s conclusion. Consequently, comparison with other 
l i k e property i n the "taxing d i s t r i c t " means within the 
"same assessing d i s t r i c t , " not other l i k e property i n 
other assessor d i s t r i c t s . 

Very t r u l y yours, 

Thomas W. McKay 
Special Assistant Attorney General 

TWMrceb 



TAXATION: A s s e s s m e n t o f p l a t t e d l o t s - S e c t i o n 4 0 9 . ^ 8 , 
Code o f Iowa, 1966. A s s e s s m e n t p r o c e d u r e e n a c t e d by 
Ch. 339, A c t s o f t h e 6 1 s t G.A., a p p l i e s n o t o n l y t o p l a t s 
r e c o r d e d a f t e r J u l y k, 1965, b u t a l s o t o p l a t s r e c o r d e d 
w i t h i n 3 y e a r s p r i o r t o t h a t d a t e . 

S e p t e m b e r 22, 1966 

Mr. James L. M c D o n a l d 
C h e r o k e e C o u n t y A t t o r n e y 
McDona1d B u i l d i n g 
C h e r o k e e , Iowa 

Dear Mr. M c D o n a l d : 

T h i s i s i n r e p l y t o y o u r l e t t e r r e q u e s t i n g an o p i n i o n 
on w h e t h e r o r n o t C h a p t e r 339, A c t s o f t h e 6 1 s t G.A. 
(now S e c t i o n 4 0 9 - ^ 8 , Code o f Iowa, 1 9 6 6 ) , a p p l i e s t o 
p l a t s f i l e d w i t h i n 3 y e a r s p r i o r t o t h e e f f e c t i v e d a t e 
o f t h i s new s t a t u t e , J u l y h, 1965. 

S e c t i o n 4 0 9 . ^ 8 , Code o f Iowa, 1962, w h i c h was r e p e a l e d 
and r e p l a c e d by C h a p t e r 339, A c t s o f t h e 6 l s t G.A., p r o 
v i d e d f o r l o t s i n r e c o r d e d p l a t s t o be a s s e s s e d a t an 
amount e q u a l t p t h e p r o p o r t i o n a t e a s s e s s e d v a l u a t i o n im
m e d i a t e l y b e f o r e t h e p l a t t i n g , u n t i l l e a s e d , s o l d o r im
p r o v e d . 

"kQ9.k8 A s s e s s m e n t o f p i a t t e d l o t s , 
when any p l a t i s made, f i l e d and r e 
c o r d e d by t h e p r o p r i e t o r o r o w n e r s 
u n d e r t h e p r o v i s i o n s o f t h i s c h a p t e r , 
t h e i n d i v i d u a l l o t s c o n t a i n e d t h e r e i n 
s h a l l , u n t i l s o l d , l e a s e d o r i m p r o v e d , 
be a s s e s s e d f o r t a x a t i o n a t an amount 
e q u a l t o e a c h i n d i v i d u a l l o t s p r o p o r 
t i o n a t e s h a r e , on an a r e a b a s i s , o f 
t h e a s s e s s e d v a l u a t i o n o f t h e e n t i r e 
t r a c t i m m e d i a t e l y b e f o r e t h e p l a t t i n g 
t h e r e o f . When an i n d i v i d u a l l o t has 
been s o l d , l e a s e d o r i m p r o v e d , i t s h a l l 
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be assessed for taxation as provided 
by Chapters 428 and 441. * * * " 

The e f f e c t was to adopt a "forever" assessed valuation ex
cept when the l o t was leased, sold or improved. 

Chapter 339, Acts of the 61st G.A., limi t e d the p r e p l a t t i n g 
assessment basis of the l o t s to 3 years or such time as 
the l o t was a c t u a l l y improved, which ever occurred f i r s t . 
The pertinent portion of Chapter 339 provides: 

"When any p l a t i s made, f i l e d and 
recorded by the proprietor or owner 
under the provisions of t h i s chapter, 
the i n d i v i d u a l l o t s contained therein 
s h a l l not be assessed i n excess of 
the t o t a l assessment of the land as 
acreage or unimproved property for a 
period of three (3) years a f t e r the 
recording of said p l a t , or u n t i l such 
time as the l o t s are a c t u a l l y improved 
with permanent construction upon and 
within the boundaries of the i n d i v i d u a l 
l o t or l o t s whichever period i s shorter. 
When an i n d i v i d u a l l o t has been improved 
with permanent construction, i t s h a l l then 
be assigned for taxation as provided i n 
chapters four hundred twenty-eight (428) 
and four hundred forty-one (441) of the 
Code. * * * " 

Section 409.48, Code of Iowa, 1962, having been repealed, 
i s no longer applicable to the assessment of p l a t t e d l o t s . 
The question then i s : Are l o t s p l a t t e d within 3 years 
p r i o r to Ju l y 4, 1965, the e f f e c t i v e date of Chapter 339, 
but unimproved at the time of assessment, to be assessed 
as acreage or unimproved property, or reappraised and r e 
valued as lo t s ? 
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Chapter 339 was not s p e c i f i c a l l y made applicable only to 
p l a t s f i l e d a f t e r July 4, 1965. In construing statutes 
the courts search for the l e g i s l a t i v e intent as shown by 
what the l e g i s l a t u r e said, rather than what i t should or 
might have said. R.C.P. 344(f) (13). 

Therefore, i t i s the opinion of t h i s o f f i c e that Chapter 
339, Acts of the 61st G.A., applies not only to p l a t s r e 
corded a f t e r July 4, 1965, but also to p l a t s recorded 
within 3 years p r i o r to July 4, 1965. The 3 year period 
begins to run from the date of recording of the p l a t . The 
e f f e c t of t h i s new statute i s to l i m i t , rather than abolish 
the preexisting assessment procedure that was set forth 
i n the repealed statute, Section 409.48, Code of Iowa, 1962. 

Very t r u l y yours, 

Thomas W. McKay U 
Special A s s i s t a n t Attorney General 

TWM:DAAidj 



C I T I E S AND TOWNS: V o t i n g r i g h t s d u r i n g a n n e x a t i o n p r o c e e d i n g s -
§§ 362.26 and 3 6 2 . 3 3 , 1966 Code o f Iowa. Where t h e a n n e x a t i o n 
p r o c e d u r e s o f S e c t i o n 362.26 a r e f o l l o w e d and where t h e r e a r e 
o b j e c t o r s whose r i g h t s have n o t been d e t e r m i n e d by t h e c o u r t , a 
d e c r e e o f t h e c o u r t d e f a u l t i n g t h o s e r e s i d e n t s who ha v e n o t o b 
j e c t e d i s n o t a f i n a l a c t i o n o f t h e c o u r t w h i c h s h o u l d be c e r t i f i e d 
by t h e C l e r k o f t h e D i s t r i c t C o u r t t o t h e C o u n t y R e c o r d e r . T h i s 
has n o t been a n n e x e d and t h e r e s i d e n t s o f t h i s a r e a a r e n o t r e 
q u i r e d t o r e g i s t e r and v o t e i n t h e c i t y , b u t have t h e r i g h t t o 
v o t e i n t h e i r t o w n s h i p u n t i l t h e c o u r t t a k e s f i n a l a c t i o n and t h e 
a c t i o n i s<~cer t i f i ed by t h e C l e r k t o t h e R e c o r d e r . 

S e p t e m b e r 2 9 , 1966 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 
Mr. F r a n c i s E. T i e r n e y 
W e b s t e r C o u n t y A t t o r n e y 
507 S t a t e Bank B u i l d i n g 
F o r t Dodge, Iowa 

Dear Mr. T i e r n e y : 

You h a v e r e c e n t l y a d v i s e d t h a t a n n e x a t i o n p r o c e e d i n g s w e r e s t a r t e d 
u n d e r S e c t i o n 362.26 o f t h e 1962 Code o f Iowa a nd t h a t t h e n o t i c e 
r e q u i r e d by s u b s e c t i o n 1, a n d c o u n c i l m e e t i n g s r e q u i r e d u n d e r s u b 
s e c t i o n 2, a s w e l l a s t h e e l e c t i o n r e q u i r e d by s u b s e c t i o n 3, w e r e 
a l l p r o v i d e d f o r a n d t h a t a p e t i t i o n a s r e q u i r e d by s u b s e c t i o n k 
was f i l e d i n t h e D i s t r i c t C o u r t a n d t h a t t h e C o u r t made a p a r t i a l 
f i n d i n g w h i c h was i n t h e n a t u r e o f a d e c r e e , d e f a u l t i n g a l l t h o s e 
d e f e n d a n t s who d i d n o t a p p e a r o r o b j e c t . 1 u n d e r s t a n d t h a t t h e r e 
a r e a p p r o x i m a t e l y t w e l v e o b j e c t o r s a n d t h e r e has been no a d j u d i c a 
t i o n o f t h e i s s u e s t h a t t h e y h a v e r a i s e d . 

A f t e r f i n d i n g t h a t t h e n o n - o b j e c t o r s ' p r o p e r t y s h o u l d be a n n e x e d , 
t h e J u d g e o f t h e D i s t r i c t C o u r t made t h e f o l l o w i n g e n t r y : 

" I T IS FURTHER ORDERED, ADJUDGED AND DECREED by t h e 
C o u r t t h a t t h e m a t t e r o f e s t a b l i s h i n g a p e r i m e t e r 
d e s c r i p t i o n f o r t h e C i t y l i m i t s o f t h e C i t y o f F o r t 
Dodge s h a l l i n c l u d e t h e a b o v e D e f e n d a n t ' s p r o p e r t y 
b u t t h a t s a i d d e s c r i p t i o n s h a l l n o t be made a n d s e t 
o u t u n t i l f i n a l D e c r e e i s e n t e r e d h e r e i n r e l a t i v e t o 
t h e p r o p e r t i e s a n d t h e o w n e r s t h e r e o f who a r e r e s i s t 
i n g s a i d a c t i o n . " 

The q u e s t i o n t h a t y ou r a i s e i s w h e t h e r t h e r e i s , i n f a c t , an a n n e x 
a t i o n o f any o r a l l o f t h e p r o p e r t y a n d w h e t h e r t h e p e o p l e i n t h e 
e f f e c t e d a r e a have t o r e g i s t e r a s r e q u i r e d by t h e c i t y l aw o r whe
t h e r t h e y w i l l be a b l e t o v o t e i n t h e c o m i n g e l e c t i o n i n t h e town
s h i p s . 

The a p p l i c a b l e s t a t u t e s a r e p o r t i o n s o f S e c t i o n 362.26 a n d S e c t i o n 
3 62.33 o f t h e 1966 Code o f Iowa w h i c h r e a d a s f o l l o w s : 

66-9-6 
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"362.26 A n n e x i n g t e r r i t o r y . U n i n c o r p o r a t e d t e r r i t o r y , 
l o c a t e d i n any c o u n t y , o r i n two o r more c o u n t i e s l y i n g 
c o n t i g u o u s t o e a c h o t h e r , a d j o i n i n g any c i t y o r town 
may be a n n e x e d t h e r e t o a n d become a p a r t t h e r e o f by 
p r o c e e d i n g a s f o l l o w s : 

1. The c l e r k o f t h e m u n i c i p a l c o r p o r a t i o n , on o r d e r 
o f t h e c o u n c i l , s h a l l c a u s e t o be p u b l i s h e d , o n c e 
e a c h week f o r two c o n s e c u t i v e weeks i n t h e manner p r o 
v i d e d by s e c t i o n 618.14, a n o t i c e t h a t t h e c o u n c i l w i l l 
meet a t a c e r t a i n d a t e , t i m e , a n d p l a c e t o c o n s i d e r a 
p r o p o s e d r e s o l u t i o n f o r t h e a n n e x a t i o n o f c e r t a i n 
d e s c r i b e d t e r r i t o r y a nd t o h e a r o b j e c t o r s a n d p r o p o 
n e n t s f o r s u c h a n n e x a t i o n . 

2. The c o u n c i l may p r o v i d e a t s a i d m e e t i n g o r a t 
a s u b s e q u e n t m e e t i n g by r e s o l u t i o n , a d o p t e d a t l e a s t 
one month b e f o r e any r e g u l a r m u n i c i p a l o r s p e c i a l 
e l e c t i o n , f o r t h e a n n e x a t i o n o f t e r r i t o r y d e s c r i b e d 
t h e r e i n . 

3. The p r o p o s i t i o n s h a l l be s u b m i t t e d t o t h e v o t e r s 
o f s a i d c i t y o r town a t s a i d e l e c t i o n i n t h e f o l l o w i n g 
f o r m : ' S h a l l t h e p r o p o s i t i o n t o a n n e x t h e t e r r i t o r y 
d e s c r i b e d a s f o l l o w s : ( h e r e s e t o u t t h e l e g a l d e s c r i p 
t i o n o f t h e t e r r i t o r y ) ; i n t h e r e s o l u t i o n a d o p t e d by 
t h e c o u n c i l o f t h e c i t y ( o r t o w n ) o f , on 
t h e .... day o f be a p p r o v e d ? 1 N o t i c e o f t h e 
s u b m i s s i o n o f s a i d p r o p o s i t i o n s h a l l be g i v e n by pub
l i c a t i o n o n c e e a c h week f o r t h r e e c o n s e c u t i v e w eeks 
i n t h e manner p r o v i d e d by c h a p t e r 618. 

k. I f t h e p r o p o s i t i o n i s a d o p t e d by a m a j o r i t y o f 
t h o s e v o t i n g t h e r e o n , t h e c o u n c i l s h a l l c a u s e t o be 
f i l e d i n t h e d i s t r i c t c o u r t , i n any c o u n t y w h e r e i n i s 
l o c a t e d p a r t o f t h e t e r r i t o r y s o u g h t t o be a n n e x e d , 
a s u i t i n e q u i t y a g a i n s t t h e o w n e r s o f t h e p r o p e r t y p r o 
p o s e d t o be a n n e x e d , t h e p e t i t i o n t h e r e i n s e t t i n g f o r t h 
t h a t , u n d e r a r e s o l u t i o n o f t h e c o u n c i l , t h e t e r r i t o r y 
t h e r e i n d e s c r i b e d was a u t h o r i zee', by t h e v o t e r s o f s a i d 
c i t y t o be a n n e x e d t o t h e c i t y o r town. 

5. The p e t i t i o n s h a l l c o n t a i n : 
a . A d e s c r i p t i o n o f t h e p e r i m e t e r o f t h e e n t i r e 

p r o p e r t y p r o p o s e d t o be a n n e x e d a n d a l i s t o f e a c h p r o 
p e r t y owner t h e r e i n a s shown by t h e p l a t b o o k s i n t h e 
o f f i c e o f t h e c o u n t y a u d i t o r o r a u d i t o r s . 

b. A s t a t e m e n t o f f a c t s s h o w i n g t h a t t h e m u n i c i p a l 
c o r p o r a t i o n i s c a p a b l e o f e x t e n d i n g i n t o s u c h t e r r i t o r y 
s u b s t a n t i a l m u n i c i p a l s e r v i c e s a n d b e n e f i t s n o t t h e r e 
t o f o r e e n j o y e d by s u c h t e r r i t o r y . 

c. A p l a t o f s u c h t e r r i t o r y s h o w i n g i t s r e l a t i o n t o 
t h e c o r p o r a t e l i m i t s . 
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d. T h a t s a i d a n n e x a t i o n i s n o t s o u g h t m e r e l y f o r t h e 
p u r p o s e o f i n c r e a s i n g t h e r e v e n u e s f r o m t a x a t i o n o f 
s u c h m u n i c i p a l c o r p o r a t i o n . 

6. I f t h e c o u r t f i n d s t h a t t h e r e i s an a f f i r m a t i v e 
s h o w i n g t h a t t h e m u n i c i p a l c o r p o r a t i o n i s c a p a b l e o f 
e x t e n d i n g i n t o s u c h t e r r i t o r y s u b s t a n t i a l m u n i c i p a l 
s e r v i c e s a n d b e n e f i t s n o t t h e r e t o f o r e e n j o y e d by s u c h 
t e r r i t o r y , so t h a t t h e p r o p o s e d a n n e x a t i o n w i l l n o t 
r e s u l t m e r e l y i n i n c r e a s i n g t h e r e v e n u e f r o m t a x a t i o n 
o f s u c h m u n i c i p a l c o r p o r a t i o n ; a n d i f t h e c o u r t f i n d s 
f u r t h e r t h a t a l l o f t h e p r o c e e d i n g s a n d c o n d i t i o n s 
p r e c e d e n t t o a n n e x a t i o n as r e q u i r e d h e r e i n b e f o r e by 
s u b s e c t i o n s 1 t h r o u g h 5, i n c l u s i v e , have been d u l y 
i n s t i t u t e d a n d c a r r i e d o u t a s p r o v i d e d t h e r e i n , t h e 
c o u r t s h a l l d e c r e e t h e a n n e x a t i o n . No c o s t s s h a l l be 
t a x e d a g a i n s t any d e f e n d a n t who f a i l s t o make a 
d e f e n s e . " 

"362.33 F i l i n g o f r e c o r d s . When any t e r r i t o r y has 
been a n n e x e d t o o r s e v e r e d f r o m any c i t y o r town t h e 
c l e r k t h e r e o f s h a l l make a n d c e r t i f y a t r a n s c r i p t o f 
s u c h p a r t o f t h e r e c o r d s o f s u c h c i t y o r town a s shows 
t h e f i n a l a c t i o n o f t h e c o u n c i l a n d s h a l l f i l e t h e same 
f o r r e c o r d i n t h e o f f i c e o f t h e r e c o r d e r o f t h e c o u n t y 
i n w h i c h t h e c i t y o r town i s l o c a t e d . And i n l i k e 
manner t h e c l e r k o f t h e d i s t r i c t c o u r t s h a l l make a n d 
f i l e a c e r t i f i e d c o p y o f t h e r e c o r d o f t h e f i n a l 
a c t i o n o f t h e c o u r t on s u c h p r o c e e d i n g s a n d when s u c h 
c e r t i f i e d c o p i e s have been f i l e d t h e a n n e x a t i o n o r 
s e v e r a n c e , a s t h e c a s e may be, s h a l l be c o m p l e t e a n d 
a l l p e r s o n s s h a l l be bound t o t a k e n o t i c e t h e r e o f . " 
( E m p h a s i s s u p p l i e d ) 

The s i t u a t i o n w h i c h you p r e s e n t i s n o t a v o l u n t a r y a n n e x a t i o n p r o 
c e d u r e u n d e r S e c t i o n 3 6 2.30 w h i c h r e q u i r e s t?hat a l l o f t h e p r o p e r t y 
o w n e r s make w r i t t e n a p p l i c a t i o n a n d t h a t a l l p r o p e r t y a d j o i n t h e 
c i t y . T h i s s e c t i o n o f t h e Code was i n t e r p r e t e d by o u r o f f i c e i n 
an o p i n i o n d a t e d A u g u s t 2, 1966, w h e r e i n we h e l d t h a t a v o l u n t a r y 
a n n e x a t i o n i s i n v a l i d w h e r e a l l t h e p r o p e r t y o w n e r s f a i l e d t o j o i n 
i n t h e a p p l i c a t i o n a n d w h e r e a l l t h e t e r r i t o r y s o u g h t t o be a n n e x e d 
d i d n o t a d j o i n t h e c i t y o r town. 

S e c t i o n 362.26 r e q u i r e s t h a t a l l p r o p e r t y t o be a n n e x e d must be 
a d j o i n i n g t o t h e c i t y o r town a nd t h e p r o c e d u r e i s s e t f o r t h a b o v e . 
The s t a t u t o r y p r o c e d u r e does n o t e n v i s i o n s e p a r a t e a n n e x a t i o n s 
o c c u r i n g i n t h e one l a w s u i t . The d e c r e e w h i c h you h a v e i n y o u r 
c a s e does n o t p u r p o r t t o be a f i n a l d e t e r m i n a t i o n o f t h e a n n e x a 
t i o n a n d d o e s n o t p u r p o r t t o d e c r e e a n y t h i n g o t h e r t h a n t h e d e f a u l t 
o f t h o s e p a r t i e s who h a v e n o t r e s i s t e d t h e a n n e x a t i o n p e t i t i o n . 
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I have s e t o u t a b o v e t h a t p o r t i o n o f t h e d e c r e e w h i c h r e c o g n i z e s 
t h a t a f i n a l d e c r e e s h a l l n o t be e n t e r e d u n t i l t h e r i g h t s o f 
t h o s e p r o p e r t y o w n e r s who a r e r e s i s t i n g have been d e t e r m i n e d . 

S e c t i o n 3 6 2 . 3 3 , w h i c h i s s e t o u t a b o v e , p r o v i d e s when t h e a n n e x a 
t i o n s h a l l be c o m p l e t e a nd r e q u i r e s t h a t t h e c e r t i f i e d c o p y o f t h e 
r e c o r d o f t h e f i n a l a c t i o n o f t h e c o u r t be f i l e d i n t h e o f f i c e o f 
t h e C o u n t y R e c o r d e r . When t h a t i s done, t h e a n n e x a t i o n s h a l l be 
c o m p l e t e a n d " a l l p e r s o n s s h a l l be bound t o t a k e n o t i c e t h e r e o f . " 
I am a d v i s e d t h a t t h e C l e r k o f t h e D i s t r i c t C o u r t has n o t f i l e d 
t h e c e r t i f i e d c o p y o f t h e r e c o r d i n t h i s c a s e w i t h t h e C o u n t y 
R e c o r d e r . I t i s a l s o my o p i n i o n t h a t t h e d e c r e e o f t h e c o u r t i s 
n o t t h e f i n a l a c t i o n a s e n v i s i o n e d by S e c t i o n 3 6 2 . 3 3 . 

The Iowa c o u r t many t i m e s has d e t e r m i n e d what a f i n a l j u d g m e n t a n d 
d e c i s i o n i s a s Iowa R u l e o f C i v i l P r o c e d u r e 331 p r o v i d e s t h a t o n e 
c l a s s o f a p p e a l s h a l l be f r o m "a f i n a l j u d g m e n t a n d d e c i s i o n . " As 
r e c e n t l y a s 1962, t h e Iowa Supreme C o u r t i n H a r d e n v. I 11I no I s 
C e n t . R. Co., 254 Iowa 4 2 6 , 118 N.W. 2d 76, s t a t e d : 

"A f i n a l j u d g m e n t o r d e c i s i o n i s one t h a t f i n a l l y a d 
j u d i c a t e s t h e r i g h t s o f t h e p a r t i e s . I t must p u t I t 
b e y o n d t h e power o f t h e c o u r t w h i c h macfe i t t o p l a c e 
t h e p a r t i e s i n t h e i r o r i g i n a l p o s i t i o n . A r u l i n g o r 
o r d e r i s i n t e r l o c u t o r y I f i t i s n o t f i n a l l y d e c i s i v e 
o f t h e c a s e . ( c a s e s c i t e d ) . " 

S e c t i o n 362.33 has been s u b j e c t t o t h e i n t e r p r e t a t i o n o f t h e Iowa 
Supreme C o u r t i n t h e c a s e o f C e n t r a l Iowa Power Coop, v. C e d a r 
R a p i d s , 254 Iowa 1, 116 N.W.2d 422 ( 1 9 6 2 ) , when i t was h e l d t h a t 
t h e c o u r t ' s d e c r e e o f a n n e x a t i o n was f i n a l a c t i o n when t h e d e c r e e 
was f i l e d by t h e C l e r k o f . t h e D i s t r i c t C o u r t . A t page 6 o f t h e 
Iowa R e p o r t s t h e Iowa c o u r t made t h e f o l l o w i n g s t a t e m e n t : 

"The p u r p o s e o f t h e s t a t u t e i s t o i m p a r t n o t i c e t o t h e 
p u b l i c o f t h e a c c o m p l i s h e d f a c t o f a n n e x a t i o n . To 
r e q u i r e f i l i n g w i t h t h e r e c o r d e r o f t h e p r e l i m i n a r y 
s t e p s t a k e n by t h e c o u n c i l w o u l d be r e q u i r i n g a u s e l e s s 
a c t . N o t i c e t h a t a p r o c e e d i n g i s h a l f o v e r i s n e v e r 
c o n t e m p l a t e d . Where p o s s i b l e a c o n s t r u c t i o n i s p l a c e d 
on a s t a t u t e t h a t i s m e a n i n g f u l a n d a d e f i n i t e p u r 
p o s e e'stab 1 i s h e d . We h o l d t h e f i l i n g o f a c e r t i f i e d 
c o p y o f t h e d e c r e e o f a n n e x a t i o n by t h e c l e r k o f t h e 
d i s t r i c t c o u r t on J u l y 2 1 , 1961, c o m p l i e s w i t h t h e 
p r o v i s i o n s o f s e c t i o n 3 6 2 . 3 3 , a n d t h a t t h e r e a f t e r a l l 
p e r s o n s must t a k e n o t i c e t h e r e o f . " 

The c o u r t s t a t e d t h a t when a p r o c e e d i n g i s h a l f o v e r a r e c o r d i n g 
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w o u l d n o t be r e q u i r e d . T h i s w o u l d c e r t a i n l y a p p l y t o t h e c a s e . a t 
hand w h e r e t h e a n n e x a t i o n p r o c e e d i n g s a r e n o t f i n a l . 

T h e r e f o r e , i t i s my o p i n i o n t h a t t h e f o r t h c o m i n g e l e c t i o n s i n 
t h o s e a r e a s w h i c h a r e s u b j e c t t o t h e a n n e x a t i o n p r o c e e d i n g s do 
n o t - r e q u i r e r e g i s t r a t i o n o f t h o s e r e s i d e n t s o f t h e a r e a a n d t h e y 
may v o t e i n t h e t o w n s h i p u n t i l t h e a n n e x a t i o n i s f i n a l a n d t h e 
c o u r t r e c o r d s a r e f i l e d by t h e C l e r k o f t h e D i s t r i c t C o u r t i n 
c e r t i f i e d f o r m w i t h t h e C o u n t y R e c o r d e r . 

R e s p e c t f u l l y s u b m i t t e d , 

S o l i c i t o r G e n e r a l 

ew 



STATE OFFICERS AND DEPARTMENTS: Department o f H e a l t h ; Leng th 
o f s t udy o f p o s t g r a d u a t e s t udy r e q u i r e m e n t s t o renew o p t o m e t r i c 
l i c e n s e - § I S ' T . O , 1966 Code o f Jowa. A p p r o x i m a t e l y 6 c l o c k 
hour s c o n s t i t u t e a day and a p p r o x i m a t e l y 12 c l o c k hours c o n s t i 
t u t e 2 days i n a s t a t u t e whereby an a p p l i c a n t f o r renewal o f an 
o p t o m e t r i c l i c e n s e i s r e q u i r e d t o a t t e n d an e d u c a t i o n a l program 
o r c l i n i c f o r a p e r i o d o f a t l e a s t 2 d a y s . 

Oc tober 18, 1966 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

A r t h u r P. Long, M.D. 
Commis s ioner o f H e a l t h 
S t 3 t e Department o f H e a l t h 
S t a t e O f f i c e B u i l d i n g 
LOCAL 

Dear D r . Long : 

In you r r e q u e s t o f Oc tobe r 5 you have s u b m i t t e d t he f o l l o w i n g 
q u e s t i o n : 

"The S t a t e Depa rtmentf o f H e a l t h r e q u e s t s t h a t you 
r ende r an o p i n i o n as t o the number o f c l o c k hours 
needed i n a t t e n d a n c e a t e d u c a t i o n a l p rograms, 
c l i n i c s o r s t udy g roup m e e t i n g s t o c omp r i s e the 
two day p o s t g r a d u a t e s t udy as s e t o u t i n Chap te r 
35^.6 o f the 1966 Code o f I owa . " 

S e c t i o n 15^.6 o f the 1966 Code o f Iowa p r o v i d e s : 

" 1 5^ - 6 E x p i r a t i o n and renewal o f l i c e n s e s . E v e r y 
l i c e n s e t o p r a c t i c e o p t o m e t r y s h a l l e x p i r e on the 
t h i r t i e t h day o f June o f each y e a r . A p p l i c a t i o n 
f o r renewal o f such l i c e n s e s h a l l be made i n w r i t 
i n g t o the depar tment o f h e a l t h a t l e a s t t h i r t y 
days p r i o r t o the annua l e x p i r a t i o n d a t e , accom
p a n i e d by the l e g a l renewal f ee and t he a f f i d a v l t 
o f t he l i c e n s e e o r o t h e r p r o o f s a t i s f a c t o r y t o 
the depa r tment and t o t he Iowa s t a t e board o f 
o p t o m e t r y e x a m i n e r s , t h a t s a i d a p p l i c a n t has a t 
t e n d e d , s i n c e the i s s u a n c e o f the l a s t l i c e n s e t o 
s a i d a p p l i c a n t , an e d u c a t i o n a l program o r c l i n i c as 
c o n d u c t e d by the Iowa o p t o m e t r i c a s s o c i a t i o n , o r i t s 
e q u i v a l e n t , f o r a p e r i o d o f a t l e a s t two day s . The 
a t t e n d a n c e r e q u i r e m e n t a t s a i d e d u c a t i o n a l p rog ram. , 
o r c l i n i c s h a l l n o t be c o n d i t i o n e d upon membership 
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i n s a i d Iowa o p t o m e t r i c a s s o c i a t i o n . Nonmembers s h a l l 
be a d m i t t e d to s a i d annua l e d u c a t i o n a l program o r 
c l i n i c upon payment o f t h e i r p r o r a t a sha re o f the 
c o s t . In l i e u o f a t t e n d a n c e a t the s a i d annua l e d u 
c a t i o n a l program o r c l i n i c , i t s h a l l be the du ty o f 
the boa rd o f op tomet r y e x a m i n e r s t o r e c o g n i z e and 
app rove a t t e n d a n c e a t l o c a l o p t o m e t r i c s tudy g roup 
m e e t i n g s as s h a l l , i n the judgment o f s a i d b o a r d , c o n 
s t i t u t e an e q u i v a l e n t t o a t t e n d a n c e a t the annua l e d u 
c a t i o n a l program o f s a i d a s s o c i a t i o n . " (Emphas i s 
s u p p l i e d ) 

Many j u d i c i a l a u t h o r i t i e s have h e l d t h a t t w e n t y - f o u r hour s c o m p r i s e 
a day when a l e g a l l i m i t a t i o n o r t ime p e r i o d f o r the a c c o m p l i s h 
ment o f a p a r t i c u l a r a c t a r e i n v o l v e d . The q u e s t i o n b e f o r e us i s 
d i f f e r e n t . We a r e a s ked to d e t e r m i n e what the l e g i s l a t u r e i n t e n d e d 
when i t p r o v i d e d t h a t an a p p l i c a n t s h o u l d a t t e n d an e d u c a t i o n a l 
program o r c l i n i c f o r a p e r i o d o f a t l e a s t two day s . The l e g i s 
l a t u r e d i d no t i n t e n d a f o r t y - e i g h t hour c l i n i c , but i n t e n d e d t h a t 
an e d u c a t i o n a l program o r c l i n i c be h e l d d u r i n g a t l e a s t two d a y s . 
S t a t u t e s a r e t o be c o n s t r u e d so as t o a v o i d u n r e a s o n a b l e o r a b s u r d 
r e s u l t s . S t a t e ex r e l . P i e p e r v . P a t t e r s o n , 246 Iowa 1129, 70 
N.W.2d 838 (1955T 

The case o f In re R o l l e r ' s E s t a t e , 14 C a l . App. 2d 669, 58 P.2d 943 
( 1 936 ) , i s h e l p f u l and i s the most a p p l i c a b l e j u d i c i a l d e c i s i o n 
t o the f a c t s you have p r e s e n t e d . T h i s c a se i n v o l v e d t he c o n s t r u c 
t i o n o f a s t a t u t e whereby e s t a t e a p p r a i s e r s were t o be p a i d " . . . 
not t o e x c e e d f i v e d o l l a r s per day . . . . " The D i s t r i c t Cou r t o f 
A p p e a l s o f C a l i f o r n i a i n t e r p r e t e d the word " d a y " as f o l l o w s ' : 

"The s t a t u t e , e x c e p t as t o the meaning o f a ' d a y , ' 
i s , i n o u r o p i n i o n , b l u n t l y c l e a r on i t s f a c e . I t 
p r o v i d e s t h a t an a p p r a i s e r i s t o r e c e i v e ' f o r h i s 
s e r v i c e s not t o e xceed f i v e d o l l a r s per d a y . ' A 
' d a y 1 i s d e f i n e d by s e c t i o n 3259 o f the P o l i t i c a l 
Code: ! A day i s the p e r i o d o f t ime between any m i d 
n i g h t and the m i d n i g h t f o l l o w i n g . ' C i t y o f Eu reka 
v . D i a z , 89 C a l . 467, 26 P. 961 ; Hunt v . Hammel, 
142 C a l . 456, 76 P. 378; C o s g r i f f v . E l e c t i o n Com
m i s s i o n e r s , 15.1 C a l . 407, 9 1 P . 9 3 . I t i s a p p a r e n t 
t o us t h a t the L e g i s l a t u r e , when i t e n a c t e d the 
s t a t u t e under c o n s t r u c t i o n , d i d n o t mean t h a t an 
a p p r a i s e r wou ld have to work f rom m i d n i g h t to m i d 
n i g h t i n o r d e r t o p e r f o r m a d a y ' s s e r v i c e and e a r n 
' n o t t o e x ceed f i v e d o l l a r s . ' I t i s e q u a l l y a p 
p a r e n t t o us t h a t the L e g i s l a t u r e d i d no t mean t h a t 
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f i v e m i n u t e s ' work o r an hour o f o n e ' s t ime was e q u i v 
a l e n t t o a day. Laws must be c o n s t r u e d w i t h r e f e r e n c e 
t o t h e i r purpose and the o b j e c t i n t e n d e d t o be accom
p l i s h e d , and i f s u s c e p t i b l e o f two i n t e r p r e t a t i o n s , t h a t 
one w i l l be adopted w h i c h r e n d e r s i t f a i r and harmon
ious f o r the purpose i n t e n d e d . G o l d s m i t h v . Board o f 
E d u c a t i o n , 66 C a l . A p p . 157. 225 P. 733; C o u l t e r v . P o o l , 
137 C a l . 181, 201 P.120; Evans v . Selma Un ion H i gh 
S choo l D i s t r i c t , 193 C a l . 54, 222 P. 801, 31 A . L . R . 
1121; 23 C a l . J u r . 764. W e b s t e r ' s New I n t e r n a t i o n a l 
D i c t i o n a r y , 2d e d . , d e f i n e s a ' d a y ' as f o l l o w s : ' T ho se 
h o u r s , o r the d a i l y r e c u r r i n g p e r i o d , a l l o t t e d by usage 
o r law f o r work , a s , an e i g h t - h o u r d a y . ' There was no 
e v i d e n c e taken on what the usage i n t h i s s t a t e o r l o c a l 
i t y i s , a s t o what c o n s t i t u t e s a d a y ' s work f o r an a p 
p r a i s e r . The most generous p r o p o s a l s and d i s c u s s i o n s 
on the s u b j e c t o f a d a y ' s work a t t h i s p e r i o d o f ou r 
s o c i a l deve lopment have f i x e d a minimum o f s i x h o u r s . " 

By u s i n g the words " p o s t g r a d u a t e s t u d y " i n S e c t i o n 154.8 i n r e f e r 
r i n g t o t h i s r e q u i r e m e n t , i t i s c l e a r t h a t the L e g i s l a t u r e i n t e n d e d 
s tudy s e s s i o n s f o r an academic day r a t h e r than f o r a wo r kday . W h i l e 
t h e r e i s no d e f i n i t e t ime s e t by law o r r e g u l a t i o n , the p u b l i c 
s choo l sy s tem o f t h i s S t a t e g e n e r a l l y o p e r a t e s on an a p p r o x i m a t e 
s i x - h o u r day. C o l l e g e s t u d e n t s g e n e r a l l y do not have more than s i x 
hours o f c l a s s i n s t r u c t i o n i n one day. S i n c e t h i s s t a t u t e c o n 
t e m p l a t e s s t udy a t t e n d a n c e f o r e d u c a t i o n a l pu rpo se s , i t wou l d seem 
r e a s o n a b l e t o c o n c l u d e t h a t a p p r o x i m a t e l y s i x hours s h b u l d c o m p r i s e 
one day . 

T h e r e f o r e , i t i s my o p i n i o n t h a t a p p r o x i m a t e l y s i x c l o c k hour s c o n 
s t i t u t e a day and a p p r o x i m a t e l y t w e l v e c l o c k hour s c o n s t i t u t e two 
days i n a s t a t u t e whereby an a p p l i c a n t f o r renewal o f an o p t o m e t r i c 
l i c e n s e i s r e q u i r e d to a t t e n d an e d u c a t i o n a l program o r c l i n i c f o r 
a p e r i o d o f a t l e a s t two day s . 

R e s p e c t f u l l y s u b m i t t e d , 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r Genera 1 
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SCHOOLS• E l e c t i o n s : E f f e c t o f i m p r o p e r b a l l o t u s e d i n r e g u l a r 
s c h o o l e l e c t i o n - H 2 7 7 - 8 , 2 7 7 - 2 9 a n d 2 7 9 - 6 , 1966 C o d e o f I o w a . 
Tne o r o v i d i n g t o t h e v o t e r s i n a s c h o o l e l e c t i o n o f a b a l l o t , 
w h i c h b a l l o t d i d n o t c o n t a i n t h e w r i t e i n s q u a r e s a n d b l a n k 
l i n e s f o r e a c h o f f i c e r t o be e l e c t e d , v o i d e d t h e e l e c t i o n . T h i s 
f a i l u r e t o e l e c t c a u s e s v a c a n c y i n o f f i c e , w h i c h may be f i l l e d by 
r e m a i n i n g m e m b e r s o f t h e b o a r d . 

N o v e m b e r 2 1 , 1966 

Mr. R i c h a r d Q. Madsen 
J e f f e r s o n C o u n t y A t t o r n e y .. 
1 0 0 j N o r t h M a i n S t r e e t 
F a i r f i e l d , 1owa 

Dear Mr. Madse n : 

R e f e r e n c e i s h e r e i n made t o y o u r l e t t e r o f S e p t e m b e r 2k i n 

w h i c h you s u b m i t f o r o p i n i o n , l e t t e r s o f B o o k e r S m i t h , A t t o r n e y f o r 

t h e F a i r f i e l d Community S c h o o l D i s t r i c t i n w h i c h he s t a t e d t h e 

fo1 1 o w i n g : 

"On S e p t e m b e r 6, 1966, t h e F a i r f i e l d C ommunity 
S c h o o l D i s t r i c t h e l d i t s r e g u l a r e l e c t i o n t o 
e l e c t two members o f t h e B o a r d o f D i r e c t o r s o f 
t h e D i s t r i c t . 

" J . Don Brown and S. R. W i l l i a m s o n , t h e two 
d i r e c t o r s whose t e r m e x p i r e d , f i l e d p r o p e r n o m i 
n a t i o n p a p e r s and t h e i r names a p p e a r e d on t h e 
b a l l o t . 

"A c o p y o f t h e b a l l o t u s e d i s e n c l o s e d and as 
you w i l l n o t e , o n l y one b l a n k was p r o v i d e d f o r 
wr i t e - i n ' v o t e as p r o v i d e d by S e c t i o n 277.8 o f 
th e Code. 

"A w r i t e - i n c a m p a i g n was i n s t i t u t e d t h e d a y 
b e f o r e t h e e l e c t i o n and t h e two w r i t e - i n c a n d i 
d a t e s r e c e i v e d t h e t a r g e t v o t e . 
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"The w r i t e - i n v o t e was a c c o m p l i s h e d by m a k i n g 
a n o t h e r s q u a r e b e l o w t h e w r i t e - i n b l a n k w h i c h 
was c h e c k e d and t h e name o f t h e s e c o n d w r i t e - i n 
c a n d i d a t e was w r i t t e n o p p o s i t e t h e p e n c i l e d 
s q u a r e . I f t h e p e n c i l e d - i n s q u a r e and' name d i d 
n o t i n s t i t u t e a l e g a l v o t e , t h e two c a n d i d a t e s 
who.had f i l e d n o m i n a t i o n p a p e r s w o u l d be t h e 
w i n n e r s . 

"Two q u e s t i o n s a r i s e : 

" 1 . D i d t h e f a c t t h a t o n l y one w r i t e - i n s p a c e 
was p r o v i d e d make t h e e n t i r e e l e c t i o n v o i d and 
i f i t d i d , what p r o c e d u r e s h o u l d be f o l l o w e d 
as t o a new e l e c t i o n ? 

" 2 . D i d t h e m a k i n g o f a s e c o n d w r i t e - i n s p a c e 
w i t h c h e c k e d s q u a r e and name f o l l o w i n g make t h e 
s e c o n d w r i t e - i n v o t e as an i d e n t i f i a b l e b a l l o t ? " 

The s e c o n d l e t t e r s t a t e s as f o l l o w s : 

" A t a m e e t i n g O c t o b e r 2k, 1966, t h e r e s u l t s o f t h e 
e l e c t i o n as shown by t h e p o l l b o o k s o f e a c h o f t h e 
f o u r p r e c i n c t s w e r e r e v i e w e d and by t h e S e c r e t a r y 
and m y s e l f c e r t i f i e d as c o r r e c t on t h e e n c l o s e d 
c e r t i f i c a t e . 

" T h e r e was no e r r o r i n t h e L o c k r i d g e , L i b e r t y v i l l e 
and P l e a s a n t P l a i n p o l l b o o k s and t h e b a l l o t s f r o m 
t h e s e p r e c i n c t s w e r e n o t o p e n e d . 

"The b a l l o t s i n t h e F a i r f i e l d p r e c i n c t w e r e o p e n e d 
in t h e p r e s e n c e o f t h e ab o v e named p e r s o n s . The 
J u d g e s o f t h e e l e c t i o n w e r e f i r s t r e q u i r e d t o v i e w 
t h e i n i t i a l s on t h e i n d i v i d u a l b a l l o t s and i d e n t i f y 
same as t h e i r s . 

"The t o t a l u n s p o i l e d b a l l o t s were c o u n t e d and t h e y 
w e r e e q u a l t o t h e number o f v o t e r s shown on t h e p o l l 
b ook. 

"The b a l l o t s w h i c h w e r e c o r r e c t l y v o t e d f o r Brown 
and W i l l i a m s o n w e r e c o u n t e d and t h e y numbered 9 7 . 

"The b a l l o t s w h i c h w e r e c o r r e c t l y v o t e d f o r Brown 
b u t n o t f o r W i l l i a m s o n w e r e c o u n t e d and t h e y numbered 
33. 

" T h i s made a t o t a l c o r r e c t l y v o t e d b a l l o t s f o r Brown 
o f 130. 
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"The c o r r e c t l y v o t e d b a l l o t s f o r W i l l i a m s o n b u t n o t 
f o r Brown were c o u n t e d and t h e y numbered 2k w h i c h made 
a t o t a l number o f c o r r e c t l y v o t e d b a l l o t s f o r W i l l i a m s o n 
o f 121. 

"A c o r r e c t l y v o t e d b a l l o t was. o n c e where a c h e c k o r 
a c r o s s was p u t i n a box i n f r o n t o f t h e p e r s o n v o t e d 
f o r . 

" T h e r e w ere 91 c o r r e c t l y v o t e d b a l l o t s f o r B e l l and 
Hewi t t . 

"The c o r r e c t l y v o t e d v o t e s f o r B e l l and H e w i t t i n 
d i v i d u a l l y w e r e n o t t a b u l a t e d f o r t h e r e a s o n t h a t t h e 
J u d g e s and C l e r k d i d n o t a g r e e w i t h me as t o what' 
c o n s t i t u t e d a v a l i d v o t e . 

" T h e r e i s e n c l o s e d s a m p l e s o f t h e way v o t i n g was d o n e . 
In my o p i n i o n w h e r e t h e r e was no box i n f r o n t o f t h e 
w r i t t e n i n name i t was n o t a l e g a l v o t e n o r was i t 
wh e r e no box c h e c k o r x was made i n f r o n t o f a name. 
1 am a l s o v e r y d o u b t f u l w h e t h e r c r o s s i n g o f f t h e name 
o f t h e p r i n t e d c a n d i d a t e s and w r i t i n g t h e r e a f t e r a 
name c o n s t i t u t e s a good v o t e . 

" I w o u l d s u g g e s t t h a t on e a c h one o f t h e s e t h e r m o f a x 
c o p i e s you i n i t a l t h e v o t e s w h i c h you t h i n k a r e l e g a l 
v o t e s . 

" I t i s v e r y o b v i o u s t h a t t h e e l e c t i o n o f f i c i a l s w ent 
h a y w i r e on t h e t a U e y . s h e e t as t h e y o n l y had 101 v o t e s 
c o u n t e d f o r Brown w h e r e a s t h e r e were 130 u n q u e s t i o n a b l e 
v o t e s f o r Brown. 

"The'same s i t u a t i o n i s t r u e as t o W i l l i a m s o n as t h e 
t a l l e y s h e e t o n l y showed 85 v o t e s w h e r e a s t h e r e w e r e 
.121 u n q u e s t i o n a b l e v a l i d v o t e s f o r h i m . 

"The o n l y a n s w e r c a n be t h a t w h i c h e v e r o f t h e e l e c t i o n 
o f f i c i a l s made t h e ' t a l l e y g o t i n t h e w r o n g l i n e o r who 
e v e r r e a d o f f t h e v o t e s t o t h e one d o i n g t h e t a l l y i n g 
r e a d o f f t h e w r o n g names. 

" U n q u e s t i o n a b l y t h e w h o l e d i f f i c u l t y a r o s e o r i g i n a l l y 
f r o m t h e f a c t t h a t t h e r e was o n l y one w r i t e i n s p a c e 
p r o v i d e d i n s t e a d o f two as r e q u i r e d by s t a t u t e . 

"The w r i t e i n c a m p a i g n was i n t i t i a t e d by t h e Women 
t e a c h e r s o f t h e s c h o o l d i s t r i c t and was k e p t q u i e t , 
u n t i l a few h o u r s b e f o r e t h e e l e c t i o n . From t h e p o l l 
b ook i t i s o b v i o u s t h a t t h e w r i t e i n v o t e s w e r e by 
t e a c h e r s t h e m s e l v e s and by c l o s e f r i e n d s o f t h e 
t e a c h e r s . Not k n o w i n g t h a t a w r i t e i n was p l a n n e d 
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t h e v o t e o t h e r t h a n t h e w r i t e i n v o t e was v e r y s m a l l 
as t h e v o t e r s e v i d e n t l y d i d n o t t h i n k i t n e c e s s a r y 
t o v o t e w here t h e r e was no o p p o s i t i o n . 1 r e a l i z e 
t h a t t h i s i s no e x c u s e f o r n o t v o t i n g b u t c e r t a i n l y 
t h e v o t e d i d n o t e x p r e s s t h e w i l l and d e s i r e s o f t h e 
v o t e r s i n g e n e r a 1." 

In r e p l y t h e r e t o , 1 a d v i s e t h e o f f i c i a l b a l l o t ' f o r u s e a t 

s c h o o l e l e c t i o n s a n d i t s f o r m i s p r o v i d e d by S e c t i o n 2 7 7 . 8 , Code 

o f 1 9 6 6, as f o 1 1 o w s : 

" 2 7 7 . 8 P r i n t e d b a l l o t s r e q u i r e d . In s c h o o l 
c o r p o r a t i o n s w here n o m i n a t i o n o f c a n d i d a t e s f o r 
e l e c t i o n t o o f f i c e i s r e q u i r e d t h e s e c r e t a r y 
s h a l l c a u s e t o be p r i n t e d and d e l i v e r e d a t t h e 
s e v e r a l p o l l i n g p l a c e s a s u f f i c i e n t number o f 
b a l l o t s p r i n t e d on p l a i n , s u b s t a n t i a l p a p e r o f 
u n i f o r m q u a l i t y , w i t h no p a r t y d e s i g n a t i o n o r mark 
t h e r e o n . Such b a l l o t s s h a l l c o n t a i n i n a l p h a b e t i 
c a l o r d e r t h e names o f a l l c a n d i d a t e s f o r e a c h 
o f f i c e , f i l e d a s p r o v i d e d by l a w , and a b l a n k 
l i n e f o r e a c h s u c h o f f i c e r t o be e l e c t e d . T h e r e 
s h a l l be a t t h e l e f t o f e a c h name and e a c h b l a n k 
l i n e a s q u a r e , and t h e r e s h a l l a l s o be a d i r e c t i o n 
t o t h e v o t e r as t o t h e number o f c a n d i d a t e s t o 
be v o t e d f o r a t s a i d s c h o o l e l e c t i o n . " 

I t w i l l be n o t e d t h a t s u c h s t a t u t e p r o v i d e s s p e c i f i c a l l y , 

" Such b a l l o t s s h a l l c o n t a i n i n a l p h a b e t i c a l o r d e r t h e names o f a l l 

c a n d i d a t e s f o r e a c h o f f i c e , f i l e d a s p r o v i d e d by l a w , and a b l a n k 

l i n e f o r e a c h s u c h o f f i c e r t o be e l e c t e d . T h e r e s h a l l be a t t h e 

l e f t o f e a c h name and e a c h b l a n k l i n e a s q u a r e , and t h e r e s h a l l 

a l s o be a d i r e c t i o n t o t h e v o t e r a s t o t h e number o f c a n d i d a t e s t o 

be v o t e d f o r a t s a i d s c h o o l e l e c t i o n . " F r om t h e s t a t e m e n t o f f a c t s 

s e t f o r t h , i t a p p e a r s t h a t t h e o f f i c i a l b a l l o t i n s o f a r as a b l a n k 

l i n e i s r e q u i r e d , shows o n l y one b l a n k l i n e w i t h a s q u a r e f o r m a r k 

i n g t h e b a l l o t . T h e r e w e r e ' t w o o f f i c e s t o be f i l l e d . T h e r e f o r e , 

t h e o f f i c i a l b a l l o t ' l a c k e d a s p e c i f i c r e q u i r e m e n t o f t h e s t a t u t e 

t h a t t h e r e s h o u l d be a b l a n k " l i n e f o r e a c h o f f i c e t o be e l e c t e d 

w h e r e a s t h e r e was o n l y one s u c h b l a a k i n t h i s e l e c t i o n . T h i s 
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f a i l u r e o f t h e e l e c t i o n o f f i c i a l t o p r o v i d e t h e e l e c t o r s w i t h an 

o f f i c i a l b a l l o t l a c k i n g c o m p l i a n c e w i t h t h e s t a t u t o r y r e q u i r e m e n t s 

has had t h e c o n s i d e r a t i o n o f o u r Supreme C o u r t i n t h e c a s e o f 

Honohan v. U n i t e d Community S c h o o l D i s t r i c t , Iowa , 1 3 7 N 

2d 6 0 1 , 6 0 2 , 604. T h e r e i t a p p e a r s t h a t t h e r e s o l u t i o n o f t h e 

s c h o o l b o a r d c a l l i n g f o r an e l e c t i o n p r o v i d e d t h a t i t be c a l l e d 

" . . . f o r t h e p u r p o s e o f b u i l d i n g and f u r n i s h i n g a new s c h o o l h o u s e 

and p r o c u r i n g a s i t e t h e r e f o r i n and f o r s a i d s c h o o l d i s t r i c t ? " 

S u b s e q u e n t l y , t h e r e was i s s u e d a n o t i c e o f an e l e c t i o n i n a c c o r d a n c e 

w i t h t h e f o r e g o i n g r e s o l u t i o n . H o w e v e r , t h e b a l l o t u s e d f o r t h e 

e l e c t i o n was i n t h e f o l l o w i n g f o r m : 

" ' S h a l l t h e U n i t e d Community S c h o o l D i s t r i c t i n 
t h e C o u n t i e s o f Boone and S t o r y , S t a t e o f Iowa, 
i s s u e b o n d s i n t h e amount o f $700,000 f o r t h e 
p u r p o s e o f b u i l d i n g and f u r n i s h i n g 'a new s e n i o r 
h i gh s c h o o l bu i 1 d i ng and p r o c u r i n g a s i t e t h e r e 
f o r i n and f o r s a i d d i s t r i c t ? " 1 

A t s u c h e l e c t i o n t h e p r o p o s i t i o n was s u b m i t t e d i n c o n f o r m i t y 

w i t h t h e t e r m s o f t h e b a 1 1 o t ^ a n d was d e c l a r e d t o have c a r r i e d . 

T h e r e u p o n c e r t a i n t a x p a y e r s i n s t i t u t e d a c t i o n t o e n j o i n t h e s a l e 

o f t h e bon.d by r e a s o n o f t h e v a r i a n c e b e t w e e n t h e p r o p o s i t i o n s u b 

m i t t e d by t h e B o a r d and t h e l a n g u a g e o f t h e b a l l o t u s e d i n t h e 

e l e c t i o n . The C o u r t , i n r e a c h i n g a c o n c l u s i o n t h a t t h e r e was a 

f a i l u r e s u b s t a n t i a l l y t o c o m p l y w i t h t h e l a w i n t h e r e s p e c t s t a t e d 

t h e g e n e r a l r u l e : 

"As a g e n e r a l r u l e mere i r r e g u l a r i t i e s i n t h e 
c o n d u c t o f a s c h o o l e l e c t i o n , o r m i n o r d e f e c t s 
i n t h e f o r m o f a b a l l o t do n o t a f f e c t t h e 
r e s u l t o f t h e e l e c t i o n , b u t d e f e c t s i n m a t t e r s 
o f s u b s t a n c e a r e f a t a l . H e a d i n g t o n v. N o r t h 
W i n n e s h i e k Community S c h o o l D i s t r i c t , 254 Iowa 
4 3 0 , 117 N.W. 2d 8 3 1 , and 29 C . J . S . E l e c t i o n s 
§173(2)b, page 482. A l s o , t h e r e m u s t be 
s u b s t a n t i a l c o m p l i a n c e w i t h s p e c i f i c r e q u i r e 
ments as t o f o r m and c o n t e n t o f b a l l o t s , s i n c e 
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t h e y a r e m a n d a t o r y . M c L a u g h l i n v. C i t y o f 
N e wton, 189 Iowa 556, 5 6 2 - 5 6 5 , 178 N.W. 540, 
O ' Keefe v. Hopp, 210 Iowa 398, 405, 230 N.W. 
8 7 6 , P e n n i n g t o n V . F a i r b a n k s , M o r s e & Company, 
2 1 7 ; l o w a 1 1 1 7 , 253 N.W. 6 0 , S t a t e ex r e l . 
W a r r i n g t o n v. Community S c h o o l D i s t r i c t o f 
S t . A n s g a r , 247 Iowa 1167, 1174, 7 8 N.W. 2 d 
86 and 2 9 C . J . S . E l e c t i o n s § 1 7 3 ( 2 ) b page 4 8 3 . " 

As t o w h e t h e r t h e v a r i a n c e b e t w e e n t h e p r o p o s a l i n t h e b a l l o t 

was a m i n o r i r r e g u l a r i t y o r a ' f a t a l d e f e c t o f s u b s t a n c e , t h e C o u r t 

s t a t e d : 

"And s i n c e t h e l e g i s l a t u r e saw f i t t o r e q u i r e 
t h e ' p u r p o s e ' o f t h e p e t i t i o n f o r e l e c t i o n , and 
t h e n o t i c e o f e l e c t i o n o f s u c h ' p u r p o s e 1 , be 
d e c l a r e d , t h i s l e g i s l a t i v e m andate c a n n o t be 
c o n s t r u e d t o be d i r e c t o r y . S t a t e ex r e l . 
W a r r i n g t o n v. Community S c h o o l D i s t r i c t o f 
S t . A n s g a r , 247 Iowa 1 1 6 7 , 1 1 7 4 , 78 N.W. 2 d 8 6 , 
and H a n s e n v. H e n d e r s o n , 244 Iowa 6 5 0 , 6 6 5 , 
56 N.W. 2 d 5 9 . We c o n c l u d e t h e s e l e g i s l a t i v e 
r e q u i r e m e n t s have m e a n i n g and p u r p o s e , and a r e 
m e n d a t o r y . " 

and c o n c l u d e d t h a t t h e p u r p o r t e d e l e c t i o n was a n u l l i t y and no 

s c h o o l bonds c o u l d l a w f u l l y be i s s u e d by r e a s o n t h e r e o f . The C o u r t 

was f a c e d i n t h e Honohan c a s e w i t h t h e q u e s t i o n o f w h e t h e r t h e 

v a r i a n c e d e s c r i b e d was o f m i n o r i r r e g u l a r i t y o r a f f e c t e d t h e s u b 

s t a n c e as p r e s e n t e d h e r e . T h e r e i s a u t h o r i t y t o t h e e f f e c t t h a t 

t h e f a i l u r e t o p r o v i d e t h e b l a n k s p a c e s i n t h e b a l l o t as r e q u i r e d 

by s t a t u t e was a s u b s t a n t i a l d e f e c t . In t h e c a s e o f Re E l i z a b e t h v i 1 1 e 

E l e c t i o n ( I 8 9 6 ) 5 Pa. D i s t . R. 2 2 7 , 17 Pa. Co. C t . 5 6 7 , as shown by 

an a n n o t a t i o n a p p e a r i n g i n 165 ALR a t Page 1 2 7 1 , i t was s t a t e d : 

" d . B l a n k s p a c e s f o r w r i t i n g i n names 
Where t h e s t a t u t e p r o v i d e d t h a t t h e r e s h o u l d be 
l e f t on t h e b a l l o t s 'as many b l a n k s p a c e s as 
t h e r e a r e p e r s o n s t o be v o t e d f o r . . . s u c h 
o f f i c e , ' and by v i r t u e o f t h e s t a t u t e s e v e n 
c o u n c i l m e n w h e r e t o be e l e c t e d , b u t o n l y t h r e e 
b l a n k s p a c e s w e re p r o v i d e d on t h e b a l l o t s , t h e 
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c o u r t h e l d , i n Re E1 i z a b e t h v i 1 1 e E l e c t i o n ( 1 8 9 6 ) 
5 Pa D i s t R 227, 17 Pa Co C t 567, t h a t t h e 
e l e c t i o n o f f o u r p e r s o n s t o s e r v e as c o u n c i l m e n 
was i n v a l i d . The c o u r t p o i n t e d o u t t h a t t h e 
o m m i s s i o n s upon t h e b a l l o t s r e n d e r e d them so 
d e f e c t i v e t h a t t h e y were c a l c u l a t e d t o m i s l e a d 
t h e v o t e r s i n r e g a r d t o t h e c a n d i d a t e s n o m i n a t e d 
t h e r e f o r and t h a t t h e d e f e c t i v e c o n d i t i o n o f t h e 
b a l l o t s d i d a f f e c t t h e r e s u l t o f t h e e l e c t i o n . " 

T h e r e f o r e , i n a n s w e r t o y o u r f i r s t q u e s t i o n , 1 am o f t h e o p i n i o n 

t h a t t h e f a i l u r e t o p r o v i d e t h e v o t e r w i t h an o f f i c i a l b a l l o t show

i n g two b l a n k l i n e s and two b l a n k s q u a r e s i n c o m p l i a n c e w i t h t h e 

r e q u i r e m e n t o f s t a t u t e made t h i s e l e c t i o n v o i d . As a r e s u l t . o f 

t h e f o r e g o i n g a nd t h e f a i l u r e t o e l e c t two D i r e c t o r s a t t h e 

e l e c t i o n r e s u l t s i n two v a c a n c i e s i n t h e B o a r d and t h e r e m a i n i n g 

members o f t h e B o a r d h a v e t h e a u t h o r i t y t o f i l l t h e s e v a c a n c i e s . 

See S e c t i o n s 277.29 and 2 7 9 . 6 , 1966 Code o f Iowa, and o p i n i o n o f 

t h e A t t o r n e y G e n e r a l a p p e a r i n g i n t h e R e p o r t f o r 1944, a t Page 39. 

In a n s w e r t o y o u r s e c o n d q u e s t i o n , i n v i e w t h a t t h e f o r e g o i n g 

e l e c t i o n i s v o i d , t h e r e i s n o n n e c e s s i t y f o r a n s w e r i n g y o u r Q u e s t i o n 
/ ' ' ' ;' 

No. 2. /, / / 

V e r y t r u l y ̂ yourW,; / /' ' '„., 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

J l s 



RETIREMENT FOR SCHOOL TEACHERS: Ch. 97B and §§ 294.8, 294.9 and 
294.10, 196G Code of Iowa. Any school d i s t r i c t i n the s t a t e school 
system may e s t a b l i s h a pension system under the p r o v i s i o n s of 
§§ 294.8, 294.9 and 294.10 and a membership t h e r e i n w i l l not be a 
bar t o membership i n IPERS, being Ch. 97B. The word "teachers'" used 
i n § 294.8 means a teacher under c o n t r a c t . 

December 7, 1966 

Mr. Paul F. Johnston 
Superintendent of P u b l i c I n s t r u c t i o n 
L O C A L 

Dear Mr. Johnston: 

Reference i s made t o your r l e t t e r o f October 19 i n which you 

submitted the f o l l o w i n g : 

"This department i s i n r e c e i p t o f i n q u i r y from the Coxa-, 
munity School D i s t r i c t o f Davenport r e l a t i v e t o 
establishment of a pension system under s e c t i o n s 294.S 
to 294.10, Code 1366. 

"Their questions a r a : 

1. Ivhether a school d i s t r i c t may e s t a b l i s h 
i t s own pension system under s e c t i o n s 294.8 t o 
294.10, Code 1966. 

2. Whether establishment o f such a system w i l l 
j e o p a r d i s e the member's s t a t u s i n IPERS. (A c o r 
o l l a r y would ba the question whether a member of 
such system must c o n t i n u e ' i n IPBES.) 

3. Whether the term "such teachers" i n l i n e 6 
of subsection 1 i n s e c t i o n 294.9 i s r e s t r i c t e d 
t o teachers c u r r e n t l y under c o n t r a c t , or whether 
i t i n c l u d e s 'teachers on leave' and'part-time 
teachers' and whether i t r e f e r s to an absolute 
m a j o r i t y of a l l q u a l i f y i n g teachers or t o a 
m a j o r i t y of those v o t i n g * . 

66-12-3 
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"The Davenport school hoard has been i n contact 
w i t h the Employment S e c u r i t y Commission, as 
i n d i c a t e d i n the enclosed l e t t e r , and i t was the 
Commission's recommendation t h a t the o p i n i o n of 
your o f f i c e be obtained on the q u e s t i o n . 

" P r e l i m i n a r y search of the s t a t u t e s i n d i c a t e s 
t h a t there i s no s p e c i f i c p r o v i s i o n i n e i t h e r 
Chapter 294 or Chapter 97B which would preclude 
or exempt members of a l o c a l system e s t a b l i s h e d 
under Chapter 294 from simultaneous membership 
i n IPERS. ' Such s p e c i f i c p r o v i s i o n s • d o e x i s t 
f o r f e d e r a l c i v i l s e r v i c e ( s e c t i o n 97B.68), 
j u d i c i a l retirement ( s e c t i o n 97B.69), f i r e and 
p o l i c e pensions ( s e c t i o n 411.3), and peace o f f i 
c e s retirement ( s e c t i o n 97A.3, subsection 1). 
The e x i s t e n c e of such s p e c i f i c exemption pro
v i s i o n s f o r other retirement systems may i n d i c a t e 
l e g i s l a t i v e i n t e n t t h a t there should be no such 
s p e c i f i c exemption i n the case of a system estab
l i s h e d under Chapter 294. 

"With reference t o Davenport's t h i r d q u e s t i o n , i t 
would appear t o us t h a t the m a j o r i t y of teachers 
contemplated i n s e c t i o n 294.9 (1) would be a 
m a j o r i t y of the e n t i r e number q u a l i f i e d f o r mem
be r s h i p i n the pension system at the time the 
vote i s taken. 

"Your o p i n i o n on the three questions i s hereby 
requested." 

A l s o attached was a copy of a l e t t e r to you asking f o r a d e f i n i t i o n 

of teacher as used i n the foregoing s t a t u t e , Sections 294.8, 294.9 

and 294.10, i n the event the answer t o your f i r s t two questions 

was i n the a f f i r m a t i v e , s p e c i f i c a l l y , they d e s i r e t o "know " i f more 

than one per cent i s t o be assessed, a m a j o r i t y of the teachers 
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apparently must agree. In t h i s context, what i s meant by 'majority* 

of teachers? I s the. reference t o those having c u r r e n t c o n t r a c t s ? 

does i t i n c l u d e teachers on leave or otherwise not c u r r e n t l y on 

the school p a y r o l l ; does i t i n c l u d e part-time teachers as w e l l as 

f u l l - t i m e teachers; and does i t r e f e r t o an absolute m a j o r i t y o f 

a l l q u a l i f y i n g teachers or to a m a j o r i t y o f those v o t i n g ? 

I n s o f a r as your f i r s t q uestion i s concerned, i t i s t o be s a i d 

i n answer t h e r e t o , t h a t any school d i s t r i c t may e s t a b l i s h i t s own 

pension system under the a u t h o r i t y of S e c t i o n s 294.3, 294.9 and 

294.10, Code of 1966. These s e c t i o n s , as o r i g i n a l l y enacted, made 

them a v a i l a b l e o n l y t o independent school d i s t r i c t s . See 37th Gen

e r a l Assembly, Chapter 337. T h i s was subsequently amended to i t s 

present form which provides the f o l l o w i n g : 

"294.8 Pension .system. Any school d i s t r i c t 
l o c a t e d i n whole or i n part w i t h i n a c i t y having 
a p o p u l a t i o n of t w e n t y - f i v e thousand one-hundred 
or more may e s t a b l i s h a pension and annuity r e 
tirement system f o r the p u b l i c school teachers 
of such d i s t r i c t provided s a i d system, i n c i t i e s 
having a p o p u l a t i o n l e s s than s e v e n t y - f i v e 
thousand, be r a t i f i e d by a vote o f the people at 
a general e l e c t i o n . " 

The word independent, as appears i n the above s t a t u t e , was 

s t r i c k e n from Chapter 96, S e c t i o n 23, A c t s of the 58th General 

Assembly. Thus, under the a u t h o r i t y t h e r e o f , the Davenport School 
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Board could e s t a b l i s h a pension system under S e c t i o n s 294-.8, 294.9 

and 294.10. 

In answer t o your Question Ho. 2 and i t s c o r o l l a r y , i t i s t o be 

sa i d that the establishment of the pension system by Sec t i o n s 294.8, 

294.9 and 294.10 or Chapter 97B, Code o f 1966, "known as IPERS, does 

not e x p r e s s l y place i n jeopardy a member s t a t u s i n the s t a t e system • 

known as IPERS. As a c o r o l l a r y , such l o c a l school pension system 

does not bar mandatory membership o f such person i n IPERS. There 

i s n e i t h e r express nor i m p l i e d p r o v i s i o n i n Chapter 97B t h a t bars 

membership i n a school pension system authorized by S e c t i o n 294.S. 

There i s no power t o w r i t e such a p r o v i s i o n i n t o the law. Indepen

dent D i s t r i c t of Cedar Rapids v. Iowa Employment S e c u r i t y Co-Mission, 

237 Iowa 1301, 25 492. I t i s t r u e t h a t S e c t i o n 973.42, Code 

of I96S, among other p r o v i s i o n s o f membership, provides t h a t : 

- '"He s h a l l continue t o be a member so long as 
he continues i n p u b l i c employment except t h a t 
he s h a l l cease t o be a member i f a f t e r making 
s a i d e l e c t i o n he j o i n s another retirement 
system i n the s t a t e which i s maintained i n 
whole or i n pa r t by p u b l i c c o n t r i b u t i o n s o r 
payments which has been i n operation p r i o r t o 
J u l y 4, 1953, and which was subsequently l i q 
u i d a t e d and may have t h e r e a f t e r been r e 
e s t a b l i s h e d ." 

Obviously, i t i s s u f f i c i e n t answer to the a p p l i c a b i l i t y of 

such p r o v i s i o n t o t h i s s i t u a t i o n t h a t the system here under 
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d i s c u s s i o n i s one being proposed and i s not now i n e x i s t e n c e and 

was not i n e x i s t e n c e i n 1933, and second, such p r o v i s i o n i n i t s 

terras, i s a p p l i c a b l e t o membership i n a retirement system i n t h e 

s t a t e which i s maintained i n whole or i n part by p u b l i c c o n t r i b u 

t i o n s or payments and which has been i n operation p r i o r t o J u l y 4, 

1953, and was. subsequently l i q u i d a t e d and may have t h e r e a f t e r been 

r e - e s t a b l i s h e d . T h i s c l e a r l y i s not the s i t u a t i o n here considered. 

In any event, i t i s t r u e t h a t according t o S e c t i o n 973.41, 3.b(2), 

Code of 1966, t h a t : 

"Such persons who are members of any other r e 
tirement system i n the s t a t e which i s maintained 
i n whole or i n p a r t by the p u b l i c c o n t r i b u t i o n s 
other than persons who are covered under the 
p r o v i s i o n s of chapter 97, Code 1950, as amended 
by the F i f t y - f o u r t h General Assembly on June 30, 
1953, under the p r o v i s i o n s of s e c t i o n s 97.50 to 
97.53, i n c l u s i v e . " 

are deemed not t o be employees w i t h i n the terms of Chapter 97E. 

However, the foregoing s e c t i o n i s a q u a l i f i c a t i o n of employment i n 

XP2ES. I t merely r e c i t e s the i n e l i g i b i l i t y o f a person f o r the 

b e n e f i t s of IPERS i f he be a member of a retirement system as de

s c r i b e d i n t h a t s e c t i o n . On the other hand, Se c t i o n 972.41 deals 

w i t h persons a l r e a d y members of the system and f i x e s the c o n d i t i o n s 

t h a t w i l l operate t o terminate a membership. 

In answer to your Question No. 3 whether the term "teachers" 
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was r e s t r i c t e d t o teachers c u r r e n t l y under c o n t r a c t and whether i t 

would i n c l u d e teachers on leave, or part-tirae teachers and whether 

i t r e f e r s t o an absolute m a j o r i t y of a l l q u a l i f y i n g teachers or to 

a m a j o r i t y of those v o t i n g , exact precedent f o r these s i t u a t i o n s 

does not appear to e x i s t . However, w i t h respect t o t h i s term 

"teachers" as used i n Sections 294.8, 294.9 and 294.10, Code of 

1966, i t was s t a t e d i n an o p i n i o n appearing i n the Report o f the 

Attorney General f o r 1930 at Page 313: 

"We are of the o p i n i o n t h a t nurses and other 
employees are not s u b j e c t , unless they have 
a c e r t i f i c a t e and do i n s t r u c t i o n " work, to 
the pension provided f o r i n S e c t i o n 4345 of 
the Code of Iowa , ,,1927 . " 

S e c t i o n 4345.., Code of 1927, i s S e c t i o n 294.8, Code of 1966. 

According t o an o p i n i o n of t h i s department appearing i n the 

Report f o r 1938, a t Page 249, a teacher i n retirement i s not a 

teacher w i t h i n the terras of S e c t i o n s 294.8, 294.9 and 294.10, Code 

of 1966. I t was there s a i d : 

"Paragraphs I and 2 o f the above s e c t i o n con
template that the fund i s to be made up i n p a r t 
from c o n t r i b u t i o n s by teachers from t h e i r s a l 
a r i e s i n an amount agreed, which i s f u r t h e r 
i n d i c a t i o n t h a t the system was intended to have 
a p p l i c a t i o n only t o teachers and not t o r e t i r e d 
teachers." 

However, there being no s t a t u t o r y d e f i n i t i o n o f the word "tsachc-r" 

i n S e ctions 294.8, 294.9 and 294.10, r e s o r t must be had to admin-
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i s t r a t i v e c o n s t r u c t i o n of the v/ord as used i n the context of the 

foregoing s e c t i o n s and on the a u t h o r i t y of the opinions e x h i b i t e d . 

here the word "teacher" raeans teachers under c o n t r a c t i n c l u d i n g 

teachers on leave and part-time teachers but teachers i n retirement 

are not teachers e n t i t l e d t o the b e n e f i t s of Chapter 294-, Code of 

1966, and i n reference t o the term, "the m a j o r i t y of teachers," I 

am o f the o p i n i o n that such m a j o r i t y means m a j o r i t y o f the q u a l i f y 

i n g teachers. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General Tcfira 
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