
COUNTiES AND COUNTY OFFICERS - DOMESTIC ANIMAL FUND: S e c t i o n 352 .1 , 
o f the 1962 Code o f Iowa. Only damages caused by w o l v e s , o r by dogs 
not owned by the owner o f the damaged p r o p e r t y , g i v e r i s e t o a c l a i m 
under Code S e c t i o n 3 52 . 1 . 

The Hono r ab l e John Holmes 
Jones County R e p r e s e n t a t i v e 
LOCAL 

Dea r S i r : 

You have made an o r a l r e q u e s t f o r an o p i n i o n in r e g a r d 
to whe the r a County Board o f S u p e r v i s o r s may pay a f a r m e r ' s 
c l a i m under the Domes t i c An ima l Fund c h a p t e r o f the 1962 
Code o f Iowa, in a s i t u a t i o n where a r a b i d skunk b i t a cow 
w h i c h cau sed the cow t o d i e . A p p a r e n t l y , t h e r e i s g e t t i n g 
to be a s t a t e w i d e p rob lem in t h i s p a r t i c u l a r a r e a . 

S e c t i o n 352.1 a p p l i e s and reads as f o l l o w s : 

Any pe r son damaged by the k i l l i n g o r i n j u r y 
o f any d o m e s t i c an ima l o r fowl by w o l v e s , o r by 
dogs not owned by s a i d p e r s o n , may, w i t h i n ten 
days from the t ime he o r h i s agent has knowledge 
o f such k i l l i n g o r i n j u r y , f i l e w i t h the coun t y 
a u d i t o r o f the coun t y in w h i c h such k i l l i n g o r 
i n j u r y o c c u r r e d a c l a i m f o r such damage. 

The s t a t u t e p r o v i d e s t h a t t o p r e s e n t a c l a i m , the 
d o m e s t i c an ima l must be k i l l e d o r i n j u r e d by e i t h e r w o l v e s , 
o r dogs no t owned by the p a r t y mak ing the c l a i m . The Domes t i c 
An imal Fund i s a p u r e l y s t a t u t o r y fund and the o n l y r i g h t s 
o b t a i n e d a r e t h rough the s t a t u t e s . Inasmuch as c l a i m s o n l y 
a r i s e when i n j u r y i s cau sed by w o l v e s o r unowned dogs , i t 
i s my o p i n i o n t h a t o n l y i n j u r y o r dea th caused by t he se a n i m a l s 
wou ld g i v e r i s e t o a c l a i m under S e c t i o n 3 52 . 1 . E x t e n s i o n 
o f the s t a t u t e by l e g i s l a t i o n i s t he o n l y way t h i s t ype o f 
c l a i m can be honored by a coun t y Board o f S u p e r v i s o r s . 

J anua r y 21 , 1965 

T I M O T H Y M C C A R T H Y 

So l i c i t o r Genera 1 

TMcC/cm 



POLITICAL PARTY: S e c t i o n s 43.1, 43.2, 43.4, 43.5, 43.26, 43.112, 
43.114, 363.11, 1962 Code o f Iowa. What i s a p o l i t i c a l p a r t y ; 
p o l i t i c a l p a r t y has r i g h t t o e x i s t in a c h a r t e r c i t y as w e l l as 
i n a c ounty. Each o r g a n i z a t i o n i s independent of the o t h e r . 

January 29, 1965 

Mr. James D. R e s n i c k 
S c o t t County R e p r e s e n t a t i v e 
House o f R e p r e s e n t a t i v e s 
S t a t e House 
L O C A L 

Dear Mr. R e s n i c k : 

T h i s i s i n r e p l y t o your l e t t e r o f January 22, 1965 
w h e r e i n you r e q u e s t an o p i n i o n i n r e g a r d t o the f o l l o w i n g : 

1. Would you p l e a s e d e f i n e p o l i t i c a l p a r t y ? 
Does a c h a r t e r c i t y i n Iowa have any s p e c i a l 
r u l i n g t h a t p e r m i t s an independent p o l i t i c a l 
p a r t y to e x i s t o u t s i d e o f t h i s d e f i n i t i o n ? 

2. Can a Democratic o r g a n i z a t i o n i n such a 
c h a r t e r c i t y l e g a l l y e x i s t w i t h o u t the e x p r e s s 
p e r m i s s i o n o f the c o u n t y o r g a n i z a t i o n ? 

For example: A c e r t a i n c o u n t y w i t h a c h a r t e r 
c i t y has both a county and a c i t y o r g a n i z a t i o n 
w i t h s e p a r a t e f u n c t i o n s and d i f f e r e n t l e a d e r s 
b e i n g the same in name o n l y . 

3. Are both o r g a n i z a t i o n s l e g a l l y independent? 

4. Can one be d i s s o l v e d m e r e l y at the d i s c r e t i o n 
o f one or the o t h e r ? 

A p o l i t i c a l p a r t y i s d e f i n e d in S e c t i o n 43.2 t o read as 
fo11ows: 

The term " p o l i t i c a l p a r t y " s h a l l mean a p a r t y w h i c h , 
at the l a s t p r e c e d i n g g e n e r a l e l e c t i o n , c a s t f o r i t s 
c a n d i d a t e f o r governor at l e a s t two p e r c e n t o f the 
t o t a l v o t e case at s a i d e l e c t i o n . 

T h i s d e f i n i t i o n i s s t a t e wide. There i s n o t h i n g i n the s t a t u t e 
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Mr. James D, R e s n i c k . 2 - January 29, 1965 

(Chapter 43) which p r e v e n t s a c h a r t e r c i t y from h a v i n g i t s own 
p o l i t i c a l c i t y o r g a n i z a t i o n . As a m a t t e r of f a c t , S e c t i o n 43.112 
p r o v i d e s as f o l l o w s : 

T h i s c h a p t e r s h a l l , so f a r as a p p l i c a b l e , govern the 
n o m i n a t i o n s of c a n d i d a t e s by p o l i t i c a l p a r t i e s f o r a l l 
o f f i c e s t o be f i l l e d by a d i r e c t v o t e of the p e o p l e 
in c i t i e s o f the f i r s t c l a s s and c i t i e s a c t i n g under 
a s p e c i a l c h a r t e r h a v i n g a p o p u l a t i o n o f over f i f t e e n 
thousand, except a l l such c i t i e s as adopt a p l a n o f 
m u n i c i p a l government which s p e c i f i c a l l y p r o v i d e s 
f o r a n o n - p a r t i s a n p r i m a r y e l e c t i o n . 

In s p e c i a l c h a r t e r c i t i e s h o l d i n g a m u n i c i p a l p r i m a r y e l e c t i o n , 
such p r i m a r y i s t o be h e l d i n the f i r s t Monday i n O c t o b e r . 
( S e c t i o n 43.114) ( A l s o see S e c t i o n 363.11 as t o p r o v i s i o n s 
f o r f i > i n g n o m i n a t i o n s i n c i t i e s . ) 

A c c o r d i n g l y , a p o l i t i c a l p a r t y may e x i s t i n a c h a r t e r c i t y 
as i n any county f o r p o l i t i c a l p u r poses. The answer t o the 
f i r s t q u e s t i o n i s t h a t t h e r e i s no r u l i n g which f o r b i d s a 
p o l i t i c a l p a r t y t o e x i s t i n a c i t y and c a r r y out a c i t y p o l i t i c a l 
program. 

The c i t y w i t h i n a c e r t a i n county and the c o u n t y may have 
both a c i t y and county o r g a n i z a t i o n w i t h s e p a r a t e f u n c t i o n s . 
However, p o l i t i c a l p a r t y c o u n t y committeemen can o n l y be 
e l e c t e d a t the p r i m a r y e l e c t i o n h e l d f o r t h a t purpose i n the 
county,, (See S e c t i o n s 43.4, 43,5.) The county a f f a i r s are 
t o be a d m i n i s t e r e d by c o u n t y committeemen e l e c t e d at the c o u n t y 
p r i m a r y i n the v a r i o u s p r e c i n c t s and a l s o by d e l e g a t e s t o the 
c o u n t y c o n v e n t i o n who have been e l e c t e d a t the p r e c i n c t c a u c uses. 
The c o u n t y c o n v e n t i o n a l s o has a s e r i e s of d u t i e s to be performed 
l i s t e d under S e c t i o n 43.97 ( s i x s p e c i f i e d d u t i e s ) . These d u t i e s , 
however, do not i n t e r f e r e w i t h the o r g a n i z a t i o n and o p e r a t i o n 
o f a d e m o c r a t i c o r g a n i z a t i o n w i t h i n the c h a r t e r c i t y f o r c i t y 
p u r p o s e s . 

My answer to the t h i r d q u e s t i o n i s t h a t both o r g a n i z a t i o n s 
are l e g a l l y independent. 

In answer t o your f o u r t h q u e s t i o n , t h e r e i s no s t a t u t o r y 
a u t h o r i t y p e r m i t t i n g e i t h e r o r g a n i z a t i o n t o d i s s o l v e the o t h e r 
a t the d i s c r e t i o n o f the o t h e r o r g a n i z a t i o n . Each o r g a n i z a t i o n 
i s f u l l y independent and may d i s c h a r g e i t s own d u t i e s and 
o b l i g a t i o n s , except i t i s w e l l t o remember t h a t the d u t i e s o f 
the c o u n t y o r g a n i z a t i o n a r e s p e c i f i c a l l y s e t f o r t h i n v a r i o u s 
p r o v i s i o n s o f Chapter 43, and r e l a t e t o the county p r i m a r i l y . 

Very t r u l y y o u r s , 

IS/ JOSEPH W0 ZELLER 

JOSEPH W. ZELLER 
A s s i s t a n t A t t o r n e y General 

JWZ:j tm 



C I T I E S AND TOWNS-MUNI CI P A L R E V E N U E : S e c . 4 0 4 . 1 0 ( 1 4 ) , C o d e 
o f I owa 1 9 6 2 . Is n o t 1 im i t e d b y t h e 3 / 8 ' s m i l l l i m i t a t i o n 
s e t o u t i n S e c t i o n 3 8 6 A . 1 o f t h e 1 9 6 2 C o d e o f I o w a . 

J a n u a r y 29, 1 9 6 5 

T h e H o n o r a b l e J a m e s V . G a l l a g h e r 
B l a c k H a w k C o u n t y R e p r e s e n t a t i v e 
L O C A L 

D e a r S i r : 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r r e c e n t l e t t e r i n 
w h i c h y o u r e q u e s t e d a n o p i n i o n o n t h e f o l l o w i n g m a t t e r : 

" S e c t i o n 386A .1 o f t h e I owa C o d e s t a t e s t h a t 
m u n i c i p a l i t i e s may v o t e t a x e s n o t t o e x c e e d 
o n e - e i g h t h ( 1 / 8 ) m i l l f o r a i d t o t h e p u b l i c 
t r a n s p o r t a t i o n c o m p a n y o p e r a t i n g w i t h i n s a i d 
m u n i c i p a l i t y o r d i s t r i c t . W o u l d t h e 1 / 8 ' s m i l l 
l i m i t a t i o n o f 386A .1 a p p l y t o S e c t i o n 4 0 4 . 1 0 
( 1 4 ) o f t h e I owa C o d e o f 1 9 6 2 ? " 

I t i s my O p i n i o n t h a t t h e 5 8 t h G e n e r a l A s s e m b l y i n t e n d e d 
t o p r o v i d e m u n i c i p a l c o r p o r a t i o n s w i t h a n a l t e r n a t i v e t o 
S e c t i o n 3 8 6 A . 1 w h e n t h e y a d o p t e d s u b s e c t i o n 14 o f 4 0 4 . 1 0 i n 
1 9 5 9 -

S e c t i o n 4 0 4 . 1 0 ( 1 4 ) , w h i c h i s c l e a r o n i t s f a c e , p r o v i d e s 
i n p a r t : 

" M u n i c i p a l c o r p o r a t i o n s s h a l l h a v e p o w e r t o 
a n n u a l l y c a u s e t o b e l e v i e d . . . a n a n n u a l 
t a x n o t t o e x c e e d t e n m i l l s o n t h e d o l l a r o n 
a l l t a x a b l e p r o p e r t y w i t h i n t h e c o r p o r a t e l i m i t 
a n d a l l o c a t e t h e p r o c e e d s t h e r e o f t o b e s p e n t 
f o r t h e f o l l o w i n g p u r p o s e s : 

' ( 1 4 ) T o o p e r a t e a n d m a i n t a i n a t r a n s i t 
s y s t e m a n d t o c r e a t e a ' r e s e r v e f u n d 
t h e r e f o r o r t o c o n t r a c t w i t h a n y p r i v a t e l y 
o w n e d a n d o p e r a t e d i n t e r c i t y t r a n s i t s y s t e m 
f o r t h e p u r p o s e o f o b t a i n i n g r e g u l a r l y 
s c h e d u l e d i n t e r c i t y b u s s e r v i c e f o r t h e 
i n h a b i t a n t s o f t h e m u n i c i p a l c o r p o r a t i o n 
o r t h e c o n t i n u a t i o n o r e s t a b l i s h m e n t o f 
i n t e r c i t y r o u t e s o f a n u r b a n t r a n s i t 
s y s t e m . 1 " 



January 29 , 1965 - The Honorable James V. G a l l a g h e r , Page 2 

The above s t a t u t e i s c a p a b l e of but one meaning. Under 
the w e l l - d e f i n e d r u l e s o f s t a t u t o r y c o n s t r u c t i o n a Code p r o v i 
s i o n which i s c l e a r on i t s f a c e and admits o n l y one meaning i s 
not s u b j e c t t o i n t e r p r e t a t i o n . Hindman v. Reaser, 246 Iowa 
1375, 75 N .W. 2d 559- M i c h e l v. S t a t e Board of S o c i a l W e l f a r e , 
245 Iowa 961, 65 N.W. 2d 89-

On May 5, 1949, a J o i n t R e s o l u t i o n o f the 53rd General 
Assembly c r e a t e d the M u n i c i p a l S t a t u t e s Study Committee. T h i s 
s i x member committee was a u t h o r i z e d by the General Assembly 

" t o make a comprehensive study o f the laws 
r e l a t i n g t o the c o n s t r u c t i o n and f i n a n c i n g 
of p u b l i c improvements w i t h i n m u n i c i p a l i t i e s , 
and o t h e r laws r e l a t i n g t o the conduct o f the 
b u s i n e s s o f the m u n i c i p a l i t i e s , and t o make 
such recommendations as i t sees f i t as t o the 
c o d i f i c a t i o n , s i m p l i f i c a t i o n and m o d i f i c a t i o n 
of such laws t o the end t h a t the b u s i n e s s of 
m u n i c i p a l i t i e s may be more e x p e d i t i o u s l y and 
e f f i c i e n t l y c o n ducted." 

The M u n i c i p a l S t a t u t e s Study Committee was a l s o d i r e c t e d t o 
i n c l u d e in i t s r e p o r t d r a f t s o f proposed b i l l s . 

In i t s r e p o r t t o the Governor o f the S t a t e of Iowa, on or 
about November 15, 1950, the stu d y committee s t a t e d : 

"3- That m u n i c i p a l c o r p o r a t i o n s s h o u l d be 
g i v e n broad l a t i t u d e in d e t e r m i n i n g the 
amount needed t o f i n a n c e the s e v e r a l a c t i 
v i t i e s t h a t f a l l w i t h i n a f u n c t i o n of 
m u n i c i p a l government. There i s a wide d i f f e r e n c e 
in the l o c a l c o n d i t i o n s i n the 935 m u n i c i p a l c o r p o r a 
t i o n s of Iowa. The s t a t e s h o u l d not s p e c i f y 
a r b i t r a r y l i m i t a t i o n s on t a x l e v i e s f o r 
s p e c i f i c purposes t h a t a r e so low t h a t i t 
is not p o s s i b l e f o r m u n i c i p a l o f f i c i a l s t o 
s u c c e s s f u l l y cope w i t h t h e i r l o c a l problems. 

"4. The t a x p a y e r s i n t e r e s t s can be p r o t e c t e d 
by s p e c i f y i n g a r e a s o n a b l e maximum o v e r - a l l 
l i m i t a t i o n on t o t a l m i l l a g e l e v i e s , and by 
r e t a i n i n g a l l e x i s t i n g c o n t r o l s in the form 
of p u b l i c h e a r i n g s a t the time t h a t budgets 
and l e v i e s a r e determined f o r the e n s u i n g 
f i s c a l y e a r . " 



J a n u a r y 2 9 , 1 9 6 5 - T h e H o n o r a b l e J a m e s V . G a l l a g h e r , P a g e 3 

T h e p r o p o s a l s o f t h e M u n i c i p a l S t a t u t e s S t u d y C o m m i t t e e 
w h i c h i n c l u d e d 4 0 4 . 1 0 s u b s e c t i o n 1 - 1 3 w e r e t h e n p a s s e d b y t h e 
5 4 t h G e n e r a l A s s e m b l y a s C h a p t e r 159- A l t h o u g h , 4 0 4 . 1 0 ( 1 4 ) 
w a s n o t e n a c t e d u n t i l 1 9 5 9 - I b e l i e v e t h a t i t s p a s s a g e w a s 
i n t e n d e d t o f u r t h e r l i b e r a l i z e I o w a ' s l a w s o n m u n i c i p a l f i n a n c i n g 
i n a c c o r d w i t h t h e e x p r e s s e d r e c o m m e n d a t i o n s o f t h e s t u d y c o m m i t 
t e e . 

S e c t i o n 4 0 4 . 1 0 ( 1 4 ) o f t h e I owa C o d e o f 1 9 6 2 , i s n o t i n 
c o n f l i c t w i t h S e c t i o n 3 8 6 A . 1 o f t h e I owa C o d e o f 1 9 6 2 n o r i s 
i t l i m i t e d t o t h e 1/8 m i l l l i m i t a t i o n o f t h e l a t t e r s e c t i o n 
o f t h e C o d e . 

I t i s my c o n c l u s i o n t h a t S e c t i o n 4 0 4 . 1 0 ( 1 4 ) o f t h e I owa 
C o d e o f 1 9 6 2 w a s e n a c t e d t o p r o v i d e m u n i c i p a l i t i e s w i t h a n 
a d d i t i o n a l m e t h o d o f m u n i c i p a l f i n a n c i n g t o e n a b l e t h e m t o m e e t 
t h e c o n d i t i o n s o f t o d a y . Y a r n v . C i t y o f De s M o i n e s , 2 4 3 I owa 
2 9 1 , 2 9 8 . 5 4 N.W. 2 d 4 3 9 , 4 4 3 . 

V e r y t r u l y y o u r s , 

/ S / N 0 L D E N G E N T R Y 

N 0 L D E N G E N T R Y 
A s s i s t a n t A t t o r n e y G e n e r a l 

NG :ms 



TAXATION: Sales Tax - Sections 422,43, 422.42(10), 422.45(1), 
422.42, 1962 Code; Sales and Use Tax Regulation No. 147. (1) 
Under Regulation 147, no sales tax need be paid by r e t a i l e r -
builder on materials purchased i n Iowa and used by i t i n Min
nesota construction projects. (2) Sales tax i s not applicable 
to materials delivered by r e t a i l e r to purchaser, outside of Iowa 
for use i n construction outside of Iowa. (3) I l l i n o i s may pro
perly impose use tax on materials delivered i n I l l i n o i s for use 
i n I l l i n o i s . (4) D i f f e r e n t i a l between sales at invoice p r i c e 
and r e t a i l e r ' s net cost (invoice p r i c e less cash discount) i s 
s u f f i c i e n t "gain" to constitute doing "business" by r e t a i l e r . 

State of Iowa 
DEPARTMENT OF JUSTICE 

LAWRENCE F„ SCALISE Des Moines 
ATTORNEY GENERAL 

February 4, 1965 

Mr. Donald E. Cunningham 
Director, Sales & Use Tax D i v i s i o n 
Iowa State Tax Commission 
L O C A L 

Dear Mr. Cunningham: 

You have referred to us copies of a l e t t e r of inquiry 

submitted by Attorney Robert E. Mannheimer dated January 13, 

1965, your reply dated January 19/ 1965, and a subsequent 

l e t t e r from Mr. Mannheimer to you dated February 1, 1965. 

You have requested an opinion concerning the e x i s t i n g sales 

tax practices used by three (3) corporations, designated f o r 

the purpose of discussion as "A", "B" and "C". 

"A" corporation i s an Iowa corporation. It has a f l e e t 

of trucks and does a considerable amount of trucking, builds 

homes i n Minnesota with materials purchased for the most part 
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Mr 0 Donald E. Cunningham -2- February 4, 1965 

i n Iowa, and also purchases a considerable amount of addit i o n a l 

materials which i t s e l l s to 11B" corporation and to "C" corpor

ation o "A" corporation's d e l i v e r i e s to "B" corporation are 

mostly made i n the State of Iowa, but some of the d e l i v e r i e s 

to "B" corporation are made outside the State of Iowa by the 

use of the trucks owned by "A" corporation. "B" corporation 

i s an Iowa corporation, and engages i n the contracting and 

bu i l d i n g business i n the States of Iowa, Nebraska, Missouri, 

Wisconsin, South Dakota and North Dakota. "C" corporation 

i s an I l l i n o i s corporation, and engages i n the contracting and 

bu i l d i n g business only i n the State of I l l i n o i s . 

"A" corporation pays no sales tax on i t s purchases since 

i t views i t s e l f as a r e t a i l e r and has a sales tax permit. 

Ninety-five per cent (95%) of the materials purchased by "A" 

corporation are resold at r e t a i l . 

(1) Approximately f i v e per cent (5%) of the materials 

purchased by "A°" corporation are used by i t i n the b u i l d i n g of 

homes i n Minnesota. No sales tax i s paid on these materials. 

Under Rule No. 147 of the Iowa State Tax Commission with r e f 

erence to r e t a i l sales tax and use tax, no sales tax need be 

paid on these materials. We believe that t h i s i s a "loophole" 

i n the present regulations and that imposition of sales tax i s 

authorized by the statutes, Iowa Code, 1962, Sections 422.43 
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and 4 2 2 o 4 2 ( 1 0 ) c Consideration should be given to a re v i s i o n of 

Rule 1 4 7 to cover t h i s s i t u a t i o n . 

( 2 ) "A" corporation charges sales tax to ™B" corporation 

on materials purchased by "B" corporation for use on Iowa jobs, 

but does not charge "B" corporation sales tax on d e l i v e r i e s of 

materials outside of Iowa, This would appear to be a correct 

procedure i n the l i g h t of Section 4 2 2 = 4 5 ( 1 ) , because these 

materials are delivered outside Iowa and i n i n t e r s t a t e commerce, 

and the State of Iowa i s therefore prohibited from taxing them 

under the commerce clause of the Constitution of the United 

States. 

( 3 ) "A" corporation charges no sales tax to "C" corpor

ation on the purchases of "C" corporation which are delivered 

by "A" corporation i n I l l i n o i s , but "C" corporation does pay 

I l l i n o i s use tax on such purchases. This appears to be a 

correct procedure since the use, and thus the incidence of tax

ation i s i n I l l i n o i s . 

( 4 ) "A" corporation s e l l s to "B" and "C" corporations at 

"A"'s invoice cost. However, "A" corporation does not pass 

on to "B" and "C" the cash discounts taken from the various 

firms from which "A" corporation purchases. We believe that 

th i s d i f f e r e n t i a l between the net cost to "A" and the s e l l i n g 

p r i c e to "B" and "C" corporations i s s u f f i c i e n t to constitute 
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"gain , rfor the purposes of putting "A" corporation i n "business" 

as defined i n Section 422»42(4). 

Yours very t r u l y , 

Thomas W„ McKay 
Special Assistant Attorney General TWMsdj 



TAXATION: Homestead Tax Credit - Section 425=11, Code 1962; Chapter 
18. Section 5, Acts, 6U G.A. UJ Enclosed.porch attached tLb m6frlle 
home q u a l i f i e s as "dwelling house." (2) Addition and garage appurt
enant to mobile home q u a l i f i e s as "dwelling house." (3) Mobile home 
i t s e l f does not q u a l i f y as "dwelling house." 

Mr. Ballard Tipton 
Property Tax D i v i s i o n 
Iowa State Tax Commission 
L O C A L 

Dear Mr. Tipton: 

This i s i n response to your opinion request i n which you 

"The Property Tax D i v i s i o n i n recent weeks 
has received questions from f i e l d auditors assigned 
to inspecting applications for Homestead Tax Credit 
throughout the state, and also from some of the 
assessors i n the state, as to whether where such 
applicants occupy a mobile home that i s located 
on lands or l o t s owned by the applicant, and 
which mobile home has not been converted to re a l 
estate i n accordance with Section 5, Chapter 118, 
laws of the 60th G.A., the Homestead Tax Credit 
can be allowed to such applicant provided other 
requirements of the Homestead Tax Credit Law are 
complied with. Said mobile home owners are paying 
the required r e g i s t r a t i o n fee and semi-annual tax 
on t h e i r mobile home. It appears that such questions 
deserve and necessitate an o f f i c i a l l e g a l opinion, 
and i t w i l l be appreciated by the Property Tax D i v i 
sion i f you w i l l kindly i n turn request such a l e g a l 
opinion from the le g a l s t a f f . Upon receipt of same, 
we w i l l advise a l l c i t y and county assessors and 
county auditors i n the state of the r u l i n g on the 
matter. 

LAWRENCE F. SCALISE 
ATTORNEY GENERAL 

State of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

February 8, 1965 

state: 

65-2-4 
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"Hereinafter are three (3) factual situations 
that recently were submitted to the Property Tax 
Division, which have with them the questions that have 
been recently propounded. 

"#L In the f i r s t case, the claimant owns a 
farm which includes a for t y acre t r a c t on which a 
mobile home i s located. The mobile home i s not being 
assessed as r e a l estate. The claimant i s paying 
the r e g i s t r a t i o n fees and semi-annual tax required 
under Chapter 118, Laws of the 60th G.A. to the 
County Treasurer. An enclosed porch has been at
tached to the mobile home. A sizeable patio and 
sidewalks have also been constructed. According to 
the records of the Assessor, the l a t t e r items have 
been assessed as re a l estate. The 60% value of the 
bui l d i n g and improvements i s l i s t e d at $275. The 
60% value of the land i s l i s t e d at $2,432. The 
owner occupies the mobile home and the addition there
to as a home. Due to i t s siz e , the mobile home cannot 
be moved on the highways without special permits. Can 
Homestead Credit be allowed, assuming other requirements 
are met, on the land value and the bu i l d i n g value exclu
sive of the value of the mobile home? 

"#2o In the second case, the claimant owns a t r a c t 
i n an Audi t o r 1 s Subdivision i n a r u r a l area. A mobile 
home occupied by the claimant as a home and an addition 
thereto are located on the t r a c t . The mobile home i s 
not being assessed as re a l estate. A one-car garage i s 
also located on the t r a c t . According to the records of 
the Assessor, the addition and the garage have been as
sessed at $400; the land at $25 (60% f i g u r e s ) . Regis
t r a t i o n fees and semi-annual tax required under Chapter 
118, Laws of the 60th G.A., are being paid to the County 
Treasurer. Assuming that other requirements are complied 
with, can Homestead Credit be allowed on the land value 
plus the value of the addition and garage? 

"#3. In the t h i r d case, the claimant owns a t r a c t 
i n an Auditor's Subdivision i n a r u r a l area. A mobile 
home occupied by the claimant as a home i s located on 
the t r a c t . I t i s not being assessed as r e a l estate. 
There are no other buildings on the t r a c t . The land 
value, according to the records, i s $20 (60% f i g u r e ) . 
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Registration fees and semi-annual tax required under 
Chapter 118, Laws of the 60th G.A. are being paid by 
the owner to the County Treasurer. Assuming that other 
requirements are met, can Homestead Credit be allowed 
on the land value?" 

The a v a i l a b i l i t y of the homestead tax c r e d i t i s governed 

by Section 425.11, Iowa Code, 1962, which provides i n pertinent 

part: 

"For the purpose of t h i s chapter and wherever 
used i n t h i s chapter: 

'1. The word, "homestead", s h a l l have the 
following meaning: 

'a. The homestead must embrace the 
dwelling house i n which the owner i s l i v 
ing at the time of f i l i n g the application 
and said a p p l i c a t i o n must contain an af
f i d a v i t of h i s intention to occupy said 
dwelling house, i n good f a i t h , as a home 
for s i x months or more i n the year for 
which the c r e d i t i s claimed 

* * * * 

'd. I f outside a c i t y or town, i t 
must not contain more than forty acresr 

'e. It must not embrace more than 
one dwelling house, but where a homestead 
outside of a c i t y or town has more than 
one dwelling house situated thereon, the 
millage c r e d i t provided for i n t h i s chapter 
s h a l l apply to f o r t y acres, the home and 
buildings used by the owner, but s h a l l not 
apply to any other dwelling house and b u i l d 
ing appurtenant thereto situated upon said 
f o r t y acres. 

' f. The words "dwelling house" s h a l l 
embrace any b u i l d i n g occupied wholly or i n 
part by the claimant as a home." 
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Regarding the a v a i l a b i l i t y of the homestead tax c r e d i t on 

mobile homes. Section 5 of Chapter 118, Acts, 60th G.A. pro

vides: 

"No mobile home s h a l l be assessed for property 
tax nor be e l i g i b l e for homestead tax c r e d i t or 
m i l i t a r y service tax c r e d i t unless: 

1. The mobile home owner intends to 
convert his mobile home to r e a l estate and 
does so by: 

a. Attaching h i s unencumbered 
mobile home to a permanent foundation 
on r e a l estate owned by him. Encumbered 
mobile homes s h a l l not be converted to 
re a l property. 

b. Destruction or modification of 
the vehicular frame rendering i t impossible 
to reconvert the r e a l property thus created 
to a mobile home. 

2. After converting a mobile home to re a l 
estate, the owner s h a l l n o t i f y the assessor who 
s h a l l inspect the new premises for compliance 
with the provisions of t h i s section and i f the 
mobile home i s properly converted, the assessor 
s h a l l then c o l l e c t the mobile home vehicle t i t l e , 
r e g i s t r a t i o n , and license plates from the owner 
and enter the property upon the tax r o l l s . " 

In answer to questions 1 and 2, i t should be noted that 

the d e f i n i t i o n of "dwelling house" i n Section 425.11 indicates 

the i n c l u s i o n of any bu i l d i n g which i s occupied wholly or i n 

part by the claimant as a home. The enclosed porch, or addition, 

attached to the mobile home would q u a l i f y as a bu i l d i n g used i n 
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part by the claimant as a home and, therefore, be c l a s s i f i e d 

as a "dwelling house" as that term i s used i n Section 425.11. 

Thus, since a "dwelling house 1 1 exists and the amount of land 

involved i s i n an amount authorized by Section 425.11 (d), i t 

would appear that a homestead tax c r e d i t can properly be 

allowed on the land value and the b u i l d i n g value exclusive 

of the value of the mobile home. The value of the garage 

i n the second question would also be included as being an 

appurtenant b u i l d i n g located on the same t r a c t and used by 

the owner. These conclusions assume, of course, that the 

other requirements for establishing a homestead tax c r e d i t 

have been complied with. 

In regard to your t h i r d question, i t i s the opinion 

of t h i s o f f i c e that a mobile home i n and of i t s e l f does not 

qua l i f y as a "dwelling house" as that term i s defined i n 425.11. 

The l e g i s l a t i v e intent as manifested i n Section 5, Acts, 60th 

G.A. c l e a r l y indicates that a mobile home should not be taxed 

as r e a l estate or be e l i g i b l e f o r the homestead tax c r e d i t or 

qu a l i f y property upon which i t i s located for the homestead 

tax c r e d i t unless the mobile home has met the requirements 

of said section. 
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This being the case, the answer to question three i s i n 

the negative. 

Yours very t r u l y , 

Thomas W. McKay 
Special Assistant Attorney General 

TWMsdj 



DEPUTY-SHERIFF COUNTY MUNICIPAL CIVIL DEFENSE DIRECTOR. The 
d u t i e s o f a d u l y a c t i n g and q u a l i f i e d Deputy S h e r i f f and p a r t 
time s a l a r i e d C o u n t y - M u n i c i p a l C i v i l Defense D i r e c t o r a p p o i n t e d 
p u r s u a n t t o Code S e c t i o n 28A.7 as amended are i n c o m p a t i b l e . 
§341.1 1962 Code o f Iowa, 28A.7 60th G.A., 4.1 ( 1 9 ) . 

F e b r u a r y 8, 1965 

Mr. Ph i1 Gross 
Bremer County A t t o r n e y 
Bremer County Court House 
Waverly, Iowa 

Dear Mr. G r o s s : 

I have your l e t t e r "under da t e of January 13, 1965, i n 
which you i n q u i r e : 

" 1 . Is a j o i n t C o u n t y - M u n i c i p a l C i v i l 
Defense A d m i n i s t r a t i o n c r e a t e d p u r s u a n t 
t o Code S e c t i o n 28A, as amended, a u t h o r i z e d 
and empowered t o a p p o i n t a d u l y a c t i n g and 
q u a l i f i e d Deputy S h e r i f f as p a r t time 
s a l a r i e d C o u n t y - M u n i c i p a l C i v i l Defense 
D i r e c t o r ? 

"2. Are the d u t i e s o f a d u l y a c t i n g and 
q u a l i f i e d Deputy S h e r i f f and p a r t time 
s a l a r i e d C o u n t y - M u n i c i p a l C i v i l Defense 
D i r e c t o r a p p o i n t e d p u r s u a n t to Code 
S e c t i o n 28A, as amended, c o m p a t i b l e ? " 

Chapter 72, A c t s R e g u l a r S e s s i o n 60th G.A. amending 
Chapter 28A, s p e c i f i c a l l y 28A.7, r e l a t e s t o the e s t a b l i s h m e n t 
of j o i n t C o u n t y - M u n i c i p a l C i v i l Defense A d m i n i s t r a t i o n s . The 
Act p r o v i d e s : 

"Such j o i n t a d m i n i s t r a t i o n s h a l l be com
posed o f a member o f the county board o f 
s u p e r v i s o r s and the mayor or h i s r e p r e 
s e n t a t i v e of the c i t y o r town governments 
w i t h i n the c o u n t y . One member of the j o i n t 
a d m i n i s t r a t i o n s h a l l be d e s i g n a t e d as 
chairman and one as v i c e - c h a i r m a n . The 
j o i n t a d m i n i s t r a t i o n s h a l l a p p o i n t a d i r e c t o r 
who s h a l l be r e s p o n s i b l e t o the j o i n t ad
m i n i s t r a t i o n f o r the a d m i n i s t r a t i o n and 
c o o r d i n a t i o n o f a l l c i v i l defense m a t t e r s 
throughout the c o u n t y , s u b j e c t to the 
d i r e c t i o n and c o n t r o l o f the j o i n t ad
m i n i s t r a t i o n . " y o « r-



Mr. P h i l Gross - 2 - Fe b r u a r y 8, 1965 

T h i s a c t g i v e s no p r o h i b i t i o n as to who the A d m i n i s t r a t i o n 
can a p p o i n t , nor does i t s e t out the q u a l i f i c a t i o n s o f the 
D i r e c t o r . It does s t a t e , however, t h a t the D i r e c t o r s h a l l 
be " s u b j e c t t o the d i r e c t i o n and c o n t r o l of the j o i n t a d m i n i s t r a 
t i o n . " 

C hapter 341 o f the 1962 Code o f Iowa as amended, s p e c i f i 
c a l l y , S e c t i o n 341.1, p e r m i t s County O f f i c e r s t o a p p o i n t d e p u t i e s 
or a s s i s t a n t s s u b j e c t t o the a p p r o v a l of the Board o f S u p e r v i s o r s . 
Such County O f f i c e r s , however, a r e p r o h i b i t e d from a p p o i n t i n g 
a deputy who i s " h o l d i n g a co u n t y o f f i c e . " A Deputy S h e r i f f 
has been d e f i n e d as a p u b l i c o f f i c e r not an employee. 

"That one i s c a l l e d a 'deputy' c a r r i e s 
w i t h i t the f a c t t h a t he i s an a l t e r ego 
f o r h i s s u p e r i o r charged w i t h a l l the 
d u t i e s as w e l l as the r e s p o n s i b i l i t i e s 
of h i s s u p e r i o r and empowered t o p e r f o r m 
the a c t s and d i s c h a r g e the d u t i e s o f the 
s u p e r i o r h i m s e l f i n the s u p e r i o r ' s absence, 
and i f the s u p e r i o r i s denominated an 
' o f f i c e r ' then the deputy i s a l s o an 
' o f f i c e r . ' Bigham v. S t a t e , 148 S.W.2d 
835, 839, 840, 141 Tex.Cr.R. 332. 

The term S h e r i f f may be extended t o a Deputy S h e r i f f . 
S e c t i o n 4.1 (19) 1962 Code o f Iowa as amended. 

A C i v i l Defense D i r e c t o r o f the j o i n t M u n i c i p a l - C o u n t y 
A d m i n i s t r a t i o n h o l d s a "county o f f i c e . " 

"The word ' o f f i c e r ' when used in sense o f one 
who h o l d s ' o f f i c e ' w hich e n t i t l e s him t o s a l a r y 
f o r e n t i r e term, c a r r i e s w i t h i t the idea 
of t e n u r e f o r d e f i n i t e d u r a t i o n , d e f i n i t e 
emoluments and d e f i n i t e d u t i e s which a r e 
f i x e d by S t a t u t e . Wise v. C i t y of K n o x v i l l e , 

250 S.W.2d 29, 31, 194 Tenn. 90." 

It i s my o p i n i o n t h a t the w o r d i n g "not h o l d i n g a county 
o f f i c e " not o n l y p r o h i b i t s the S h e r i f f from a p p o i n t i n g a 
deputy p r e s e n t l y " h o l d i n g a co u n t y o f f i c e , " i s e q u a l l y contem
p l a t i v e o f a s i t u a t i o n where a d u l y q u a l i f i e d and a c t i n g deputy 
s h e r i f f might h o l d a county o f f i c e i n the f u t u r e . Under common 
law t h e o r y o f dual i n c o m p a t i b l e o f f i c e s , upon assuming the second 
o f f i c e he would l o s e a l l r i g h t s t o the f i r s t o f f i c e . 
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"By the common law a person o c c u p y i n g one 
o f f i c e , who a c c e p t s a n o t h e r u n c o m p a t i b l e 
w i t h i t , i p s o f a c t o v a c a t e s the f i r s t 
o f f i c e , and hence the vacancy so e x i s t i n g 
i s not c o n f i n e d t o s t a t u t o r y c a u s e s . S t a t e 
v. Anderson, 1912, 155 Iowa 271, 136 N.W. 
128, Ann. Cas. 1915A, 523." 

You a l s o i n q u i r e d as t o whether the o f f i c e o f deputy 
s h e r i f f and d i r e c t o r of a j o i n t M u n i c i p a 1-County C i v i l Defense 
A d m i n i s t r a t i o n would be c o m p a t i b l e . 

"Under common-law d o c t r i n e p r o h i b i t i n g dual 
h o l d i n g o f i n c o m p a t i b l e o f f i c e s , p h r ase 
' i n c o m p a t i b i l i t y ' i s u s u a l l y u n d e r s t o o d t o 
mean a c o n f l i c t o r i n c o n s i s t e n c y i n f u n c t i o n s 
o f an o f f i c e and i s t o be found when, i n 
e s t a b l i s h e d governmental scheme, one o f f i c e 
i s s u b o r d i n a t e t o a n o t h e r or s u b j e c t t o i t s 
s u p e r v i s i o n or c o n t r o l , o r when the d u t i e s 
c l a s h . R e i l l y v. Ozzard, 166 A.2d 360, 367, 
33 N.J. 529. 

A d d i t i o n a l l y i t has been s t a t e d i n Iowa: 

" I n c o m p a t i b i l i t y between o f f i c e s depends upon 
whether one i s s u b o r d i n a t e t o the o t h e r , and 
whether the d u t i e s o f the two are i n h e r e n t l y 
i n c o n s i s t e n t , w i t h r e g a r d to the p u b l i c 
i n t e r e s t . S t a t e v. Anderson, 1912, 155 Iowa 
271, 136 N.W. 128, Ann. Cas. 1915A, 523." 

The o f f i c e of mayor and deputy s h e r i f f are i n c o m p a t i b l e 
and the a c c e p t a n c e of the second o f f i c e has the e f f e c t o f c r e a t i n g 
a vacancy i n the f i r s t . OP. A t t y . Gen. 1911-1912, p. 276. 

Because the D i r e c t o r i s charged w i t h c a r r y i n g out the 
d u t i e s o f C i v i l Defense in h i s c o u n t y , " s u b j e c t to the d i r e c t i o n 
and c o n t r o l o f the j o i n t a d m i n i s t r a t i o n " and a deputy s h e r i f f 
i s charged w i t h d u t i e s s u b j e c t t o d i r e c t i o n and c o n t r o l by the 
s h e r i f f , i t 
would a r i s e 
p a t i bl e. 

would seem r e a d i l y apparent then, t h a t many s i t u a t i o n s 
where the two o f f i c e s wou1d be c o n f l i c t i n g o r incom-
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It would a l s o be my o p i n 
s h e r i f f and d i r e c t o r o f j o i n t 
m i n i s t r a t i o n a re i n c o n s i s t e n t 

ion t h a t the o f f i c e o f deputy 
M u n i c i p a 1-County Defense Ad-
and thus i n c o m p a t i b l e . 

R e s p e c t f u l l y s u b m i t t e d , 

/S/ M i c h a e l S. McCauley 

MICHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y General 

MSMcCrms 



LEGAL SETTLEMENT OF MINOR: A minor, a d j u d i c a t e d t o be dependent and 
n e g l e c t e d under Chp. 232 and o r d e r e d t o an i n s t i t u t i o n under 232.21 (3) 
in d i f f e r e n t c o u n t y than t h a t of c o m m i t t i n g c o u r t , assumes the l e g a l 
s e t t l e m e n t of the c o m m i t t i n g c o u r t inasmuch as t h i s c o u r t r e t a i n s f i n a l 
j u r i s d i c t i o n o v er the minor whose d e r i v a t i v e s e t t l e m e n t of the p a r e n t s 
i s t e r m i n a t e d by the c o u r t ' s a c t i o n under Chap. 232. 232.21 ( 3 ) , 
232.21 ( 5 ) , 232 .23 , 1962 Code of Iowa. 

F e b r u a r y 12, 1965 

Mr. Lawrence B. G i l c h r i s t 
F r a n k l in County A t t o r n e y 
Hampton S t a t e Bank B u i l d i n g 
Hampton, Iowa 

Dear Mr. G i 1 c h r i s t : 

You have r e q u e s t e d an o p i n i o n as t o what county would be 
r e s p o n s i b l e f o r the c a r e of one A l i c e M a s i k e r at the i n s t i t u t i o n s 
based on the f a c t s as you have s u b m i t t e d : 

"In October o f 1948, the Rudol f M a s i k e r f a m i l y 
moved to F r a n k l i n County from Wright County. 
Immediately upon t h e i r a r r i v a l the M a s i k e r s 
were s e r v e d w i t h a n o n - r e s i d e n c e n o t i c e and 
Wrigh t County c o n t i n u e d t o f u r n i s h l i m i t e d 
a s s i s t a n c e . On September 3, 1958, upon a p p l i 
c a t i o n of the F r a n k l i n County A t t o r n e y , the 
F r a n k l i n County J u v e n i l e Court d e c l a r e d the 
M a s i k e r ' s d a u g h t e r , A l i c e , then age 14, to 
be dependent t a k i n g the c h i l d from her p a r e n t s 
and o r d e r i n g her p l a c e d in St . Anthony's Home 
in S i o u x C i t y , Iowa, per e x h i b i t 'A' a t t a c h e d . 
On September 2, 1959 the F r a n k l i n County J u v e n i l e 
C ourt changed her c u s t o d y from St. Anthony's 
Home t o the C a t h o l i c ? C h a r i t i e s Home o f S i o u x 
C i t y and she was o r d e r e d t r a n s f e r r e d t o the 
Boys and G i r l s Home in S i o u x C i t y , as per 
e x h i b i t 'B' a t t a c h e d . Then on August 17, 
I960 the F r a n k l i n County J u v e n i l e Court g r a n t e d 
c u s t o d y t o the Boys and G i r l s Home of S i o u x 
C i t y as per e x h i b i t 'C' a t t a c h e d . Because 
of the change in S e c t i o n 252.16 of the Code 
of Iowa by the 58th General Assembly, the 
M a s i k e r s g a i n e d l e g a l s e t t l e m e n t in F r a n k l i n 
County on J u l y 1, 1961. 

" Q u e s t i o n : Under the above f a c t u a l s i t u a t i o n 
what county would be r e s p o n s i b l e f o r the 
A l i c e M a s i k e r c a r e at the i n s t i t u t i o n s ? " 
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The c h i l d , A l i c e M a s i k e r , was found t o be dependent and 
n e g l e c t e d " w i t h i n the means of Paragraph 232 of the 1958 Code 
of Iowa," by the F r a n k l i n County J u v e n i l e C o u r t . A l t h o u g h the 
o r d e r of commitment does not s t a t e s p e c i f i c a l 1 y , she a p p a r e n t l y 
was committed under §232.21, e n t i t l e d " A l t e r n a t i v e commitments." 
S u b s e c t i o n 3 o f t h i s s e c t i o n p r o v i d e s : 

"3. Commit s a i d c h i l d to any i n s t i t u t i o n 
in the s t a t e , i n c o r p o r a t e d or m a i n t a i n e d 
f o r the purpose of c a r i n g f o r such c h i l d r e n . " 
(Under 1ine added). 

S u b s e c t i o n 5 of the above s t a t e s : 

"5. At any t i m e , t e r m i n a t e the p r o c e e d i n g s 
and o r d e r the c h i l d r e l e a s e d from the con -
t r o l of the c o u r t . " ( U n d e r l i n e added). 

The c o m m i t t i n g c o u r t r e t a i n s j u r i s d i c t i o n over the p r o 
c e e d i n g s and the c h i l d " u n t i l the c h i l d i s l e g a l l y adopted, or 
u n t i l the c h i l d i s committed t o a s t a t e i n s t i t u t i o n , or u n t i l 
the c o u r t s h a l l o r d e r the p r o c e e d i n g s t e r m i n a t e d and the c h i l d 
r e l e a s e d from i t s c o n t r o l . " S e c t i o n 232.23, 1962 Code of Iowa 
as amended. A c c o r d i n g to your f a c t s , none of these c o n d i t i o n s have 
been met, so the F r a n k l i n County J u v e n i l e c o u r t has j u r i s d i c t i o n 
and c o n t r o l of the minor. The Court o r d e r p l a c i n g the c h i l d in 
the i n s t i t u t i o n s e v e r s the normal p a r e n t - c h i I d r e l a t i o n s h i p . 
The p a r e n t s no l o n g e r had c u s t o d y or c o n t r o l of the c h i l d . The 
l e g a l s e t t l e m e n t of a c h i l d i s a d e r i v a t i v e one. 

"A p a r e n t ' s l e g a l c o n t r o l of person of 
c h i l d and p a r e n t ' s r i g h t to c h i l d ' s 
s e r v i c e s g i v e s c h i l d - . a s e t t l e m e n t de
r i v e d from p a r e n t . " Jown^of Washington 
v. Town of Warren, 193A.751, 123 Conn. 268. 

I t i s my o p i n i o n t h a t when, the J u v e n i 1 e Court s e v e r s the 
p a r e n t - c h i l d r e l a t i o n s h i p and p r o h i b i t s the p a r e n t s from l e g a l 
c u s t o d y or c o n t r o l , t h a t the c h i l d can no l o n g e r d e r i v e s e t t l e 
ment from a l e g a l r e l a t i o n s h i p which does not e x i s t . Rankin v. 
P e i s e n , 1943, 233 Iowa 865, 10 N.W. 2d 645. 

The c h i l d ' s f i n a l l e g a l r e l a t i o n s h i p i s w i t h the c o m m i t t i n g 
c o u r t . As i n d i c a t e d above, S e c t i o n 2$2.2>3 p r o v i d e s t h a t the 
c o m m i t t i n g c o u r t r e t a i n s j u r i s d i c t i o n over the p r o c e e d i n g s and 
the c h i l d u n t i l one o f the t h r e e c o n d i t i o n s c o n t a i n e d t h e r e i n 
are met. A c c o r d i n g t o your f a c t s , the J u v e n i l e Court of F r a n k l i n 
County has r e t a i n e d j ur i sd i c t ion . over A l i c e M a s i k e r and i s the 
proper c o u r t t o do so. I t i s apparent t h a t t h e . c o m m i t t i n g c o u r t 
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can and d i d in t h i s i n s t a n c e , e x e r c i s e c o n t i n u i n g j u r i s d i c t i o n 
o ver the minor. The c h i l d has never been r e l e a s e d from c o n t r o l 
of t h i s c o u r t . 

"The j u v e n i l e c o u r t r e t a i n s j u r i s d i c t i o n over 
d e l i n q u e n t c h i l d u n t i l c h i l d becomes 21 years 
of age, u n l e s s c h i l d i s l e g a l l y adopted o r com
m i t t e d t o a s t a t e i n s t i t u t i o n . " Op. A t t y . 
Gen. 1932, p. 39-

A d d i t i o n a l l y i t has been the o p i n i o n of the A t t o r n e y 
G e n e r a l : 

"Where j u r i s d i c t i o n of the J u v e n i l e Court 
has been p r o p e r l y invoked and the Court 
upon h e a r i n g u n d e r t a k e s t o and does d e t e r 
mine t h a t c h i l d i s in f a c t n e g l e c t e d , de
pendent o r d e l i n q u e n t , and in i t s d i s c r e t i o n 
d e t e r m i n e s t h a t c h i l d s h a l l be committed in 
one or another a l t e r n a t i v e ways s p e c i f i e d 
in § 2 32 . 21 such c h i l d i s t h e r e a f t e r in 
p r o t e c t i v e c u s t o d y of the Court and c o n t i n u e s 
t h e r e i n u n t i l i t i s l e g a l l y adopted o r i s 
committed t o a s t a t e i n s t i t u t i o n o r u n t i l 
i t has reached i t s m a j o r i t y . " ( U n d e r l i n e 
added) Op. A t t y . Gen. 1938, p. 899. 

In summary th e n , based on the f a c t t h a t the c h i l d i s in 
the p r o t e c t i v e c u s t o d y o f the c o m m i t t i n g c o u r t , and i t s r e t e n t i o n 
of j u r i s d i c t i o n o v e r the c h i l d which j u r i s d i c t i o n c o n t i n u e s u n t i l 
one of the t h r e e c o n d i t i o n s s t a t e d in S e c t i o n 232 .23 have been 
met, i t i s my o p i n i o n t h a t the c h i l d has the s e t t l e m e n t of the 
c o u r t h a v i n g l e g a l c o n t r o l over her which in your case would be 
the F r a n k l i n County J u v e n i l e C o u r t , and F r a n k l i n County would be 
r e s p o n s i b l e f o r the A l i c e M a s i k e r ' s c a r e a t the i n s t i t u t i o n s . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / M i c h a e l S. McCauley 

MICHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y General 
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S e c t i o n 368A.22, Code o f 1962 - A member of C i t y C o u n c i l 
i s b a r r e d from p e r f o r m i n g s e r v i c e s f o r the C i t y f o r 
which compensation i s p a i d him. 

F e b r u a r y 15, 1965 

Honorable Wayne J . F u l l m e r 
S t a t e R e p r e s e n t a t i v e , J a s p e r County 
House of R e p r e s e n t a t i v e s 
L O C A L 

My dear Mr. F u l l m e r : 

R e f e r e n c e i s h e r e i n made to yours of the 1st 

i n s t . , in which you r e q u e s t e d an o p i n i o n r e g a r d i n g the 

l e g a l i t y of the C i t y of Newton p a y i n g a c l a i m of 

Councilman Wendell Woods f o r s e r v i c e s rendered by him 

in the s e r v i c i n g of p a r k i n g meters d u r i n g the months 

of March and A p r i l . 

I am of the o p i n i o n t h a t t h i s d e s c r i b e d s i t u a 

t i o n i s p r o h i b i t e d by S e c t i o n 368A.22, Code of 1962, 

p r o v i d i n g as f o l l o w s : 
"No o f f i c e r , i n c l u d i n g members of the 
c i t y c o u n c i l , s h a l l be i n t e r e s t e d , 
d i r e c t l y or i n d i r e c t l y in any c o n t r a c t 
or j o b of work or m a t e r i a l or the 
p r o f i t s t h e r e o f o r s e r v i c e s t o be f u r 
n i s h e d o r performed f o r the c i t y o r 
town." 

Support f o r t h i s view i s found in an o p i n i o n o f 

t h i s o f f i c e a p p e a r i n g in the Report o f A t t o r n e y G e n e r a l 

f o r 1911-12 at page 222, where in i n t e r p r e t i n g t h i s same 

65-2-S/^ 
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s t a t u t e in s u b s t a n t i a l l y i t s p r e s e n t form, i t was s t a t e d : 

"Our supreme c o u r t has even gone f a r t h e r 
than the terms of t h i s s e c t i o n , and h e l d 
t h a t , even though t h i s s e c t i o n does not 
a p p l y , t h a t a c o n t r a c t f o r the s a l e o f 
lumber used by the c i t y f o r the c o n s t r u c 
t i o n of s i d e w a l k s and c r o s s i n g s , even 
where the town r e c e i v e d the b e n e f i t o f 
the c o n t r a c t , and even though the c o u n c i l 
man who f u r n i s h e d the lumber d i d not vo t e 
upon the p r o p o s i t i o n of making the c o n t r a c t , 
t h a t such c o n t r a c t was v o i d as b e i n g a g a i n s t 
p u b l i c p o l i c y and t h a t the c i t y s h o u l d be 
e n j o i n e d from p a y i n g him f o r the lumber. 

"Bay v s . Davidson, 133 Iowa, 688. 

" I n the l a s t c i t e d case the c o u r t s a i d : 

'Now, by g e n e r a l law c o n t r a c t s of s a l e 
as here shown cannot be uph e l d because 
they a re not o n l y v i o l a t i v e of the f u n 
damental law of agency, but are c o n t r a r y 
t o p u b l i c p o l i c y . The defendant B i n n i n g 
was an o f f i c e r and agent of the town, 
and the duty and o b l i g a t i o n which the 
law c a s t upon him in such r e l a t i o n f o r 
bade him from a c t i n g in any t r a n s a c t i o n 
f o r h i m s e l f as an i n d i v i d u a l on the one 
p a r t , and as an o f f i c e r and agent of the 
town on the o t h e r p a r t . And i t can make 
no d i f f e r e n c e t h a t in the p a r t i c u l a r 
t r a n s a c t i o n he r e f r a i n e d from v o t i n g 
f o r the purchase o f goods as made. I t 
was h i s duty to v o t e , and he c o u l d not 
reap an advantage-by a v o i d i n g t h a t d u t y . ' 

"So i t would seem t h a t s - u b d i v i s i o n ]k above 
r e f e r r e d t o would p r e v e n t a cou n c i l m a n from 
r e n d e r i n g s e r v i c e as an employe of the c i t y , 
and whether o r not t h i s s e c t i o n would a p p l y , 
he c o u l d not 1awfu11y be .paid f o r any s e r v i c e s 
he might r e n d e r , even though he work at the 
same wages which were p a i d o t h e r l a b o r e r s . 
I t i s not a q u e s t i o n of whether o r not in 
e i t h e r o r both i n s t a n c e s the c i t y i s p a y i n g 
more than i t s h o u l d pay, because the p a r t y 
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t o whom i t i s paid- f o r s e r v i c e s r e n d e r e d or 
m a t e r i a l f u r n i s h e d i s - a member of t h e c o u n c i 1 , 
but i t i s because o f the f a c t t h a t o-ppor tun i t y 
i s a f f o r d e d f o r the councilman as such and as 
a -repres en t a t i ve o f -the -e 'rty, t o make w i t h 
h i m s e l f as an i r r d i v r d u a 1 , a c o r r t r a c t t h a t 
would not be advantageous t o t h e c i t y , t h a t 
the law s t e p s in and says t h a t no such con
t r a c t s h a l l fcre v a l i d . 

" V e r y t r u l y y o u r s , 

/-s/ Oscar S t r a u s s 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r al 
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MOTOR VEHICLES; C h a u f f e u r ' s L i c e n s e , County employees whose 
r e g u l a r employment e n t a i l s the o p e r a t i o n o f road m a i n t a i n e r s 
a r e r e q u i r e d t o possess a c h a u f f e u r ' s l i c e n s e . S e c t i o n 3 2 1 . 1 ( 2 ) , 
3 2 1 . 1 ( 4 ) , 3 2 1 . 1 ( 1 7 ) , 321.1(43). Code of Iowa, 1962. 

February 15, 1965 

Mr. Frank Krohn, County A t t o r n e y 
J a s p e r County Court House 
Newton, Iowa 

Dear Mr. Krohn: 

I am in r e c e i p t o f your l e t t e r o f February 1, 1965 t o 
the A t t o r n e y General i n which you s o l i c i t the o p i n i o n o f 
t h i s o f f i c e i n r e g a r d t o the f o l l o w i n g q u e s t i o n : 

"Under the p r o v i s i o n s o f S e c t i o n 321.1(43) 
1962, Code o f Iowa, a r e the o p e r a t o r s o f 
road m a i n t a i n e r s r e q u i r e d t o possess chau-
f e u r ' s 1 i cense?" 

S e c t i o n 321.1(43) 1962, Code o f Iowa p r o v i d e s : 

. 11 ^ C h a u f f e u r ' means any person who o p e r a t e s 
a motor v e h i c l e in the t r a n s p o r t a t i o n o f 
p e r s o n s , i n c l u d i n g s c h o o l b u s s e s , f o r wages, 
compensation or h i r e , o r any person who 
o p e r a t e s a t r u c k t r a c t o r , road t r a c t o r o r any 
motor t r u c k which i s r e q u i r e d t o be r e g i s t e r e d 
a t a g r o s s w e i g h t c l a s s i f i c a t i o n e x c e e d i n g 
f i v e t o n s , or any such motor v e h i c l e exempt 
from r e g i s t r a t i o n which be w i t h i n such g r o s s 
w e i g h t c l a s s i f i c a t i o n IF" h'5E §6 exempt" e x c e p t 
when such o p e r a t i o n by t h e owner or o p e r a t o r 
i s o c c a s i o n a l and m e r e l y i n c i d e n t a l to h i s 
p r i n c i p a l b u s i n e s s . " ( u n d e r s c o r i n g added) 

You s t a t e i n your l e t t e r t h a t the road m a i n t a i n e r s i n 
q u e s t i o n weigh more than f i v e tons and t h a t i t i s the r e g u l a r 
f u n c t i o n o f t h e s e county employees t o o p e r a t e t h e s e v e h i c l e s . 

65-2-13 
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The key p o i n t in i n t e r p r e t a t i o n o f t h i s Code S e c t i o n 
r e l a t i v e t o the f a c t u a l s i t u a t i o n s u b m i t t e d by you, seems 
t o be whether or not a road m a i n t a i n e r f a l l s w i t h i n the 
d e f i n i t i o n o f "any such motor v e h i c l e exempt from r e g i s t r a t i o n 
which would be w i t h i n such weight c l a s s i f i c a t i o n i f not so exempt." 

S e c t i o n 321.1(2) 1962, Code o f Iowa, d e f i n e s motor v e h i c l e 
as i n c l u d i n g e v e r y v e h i c l e which i s s e l f - p r o p e l l e d . 

S e c t i o n 321.1(17) 1962, Code of Iowa, c l a s s i f i e s road 
c o n s t r u c t i o n o r maintenance machinery as " s p e c i a l m o b i l e 
equ i pment. 1 1 

S e c t i o n 321.118(4) 1962, Code o f Iowa, exempts s p e c i a l 
m o b i l e equipment from the r e g i s t r a t i o n p r o v i s i o n s o f Chapter 
321. 

It i s r e a s o n a b l e t o c o n c l u d e t h a t a road m a i n t a i n e r i s a 
motor v e h i c l e as c o n t e m p l a t e d under S e c t i o n 321.1(43) as i t i s 
most c e r t a i n l y a s e l f - p r o p e l l e d v e h i c l e . S e c o n d l y , a road 
m a i n t a i n e r comes w i t h i n the d e f i n i t i o n o f s p e c i a l m o b i l e 
equipment which would be r e q u i r e d t o be r e g i s t e r e d a t a g r o s s 
weight c l a s s i f i c a t i o n e x c e e d i n g f i v e t o n s , i f i t were not 
e x p r e s s e d l y exempted by s t a t u t e . 

Based on the a f o r e s a i d c o n s l u s i o n s I f e e l t h a t an o p e r a t o r 
of a county road m a i n t a i n e r i s a person "who o p e r a t e s any such 
motor v e h i c l e exempt from r e g i s t r a t i o n which would be w i t h i n 
such g r o s s w e i g h t c l a s s i f i c a t i o n i f not so exempt," w i t h i n the 
s t a t u t o r y meaning of S e c t i o n 3 2 1 . 1 ( 4 3 ) . 

It i s t h e r e f o r e my o p i n i o n t h a t county employees whose 
r e g u l a r employment e n t a i l s the o p e r a t i o n of raod m a i n t a i n e r s 
a r e r e q u i r e d to possess v a l i d c h a u f f e u r ' s l i c e n s e s . 

Very t r u l y y o u r s , 

/S/ Joseph S. B r i c k 

JOSEPH S. BRICK 
A s s i s t a n t A t t o r n e y General 

JSB/mrs 



AID TO THE BLIND-LEGAL SETTLEMENT NOT CONTROLLING AS TO COUNTY 
LIABILITY BUT RATHER RESIDENCE? One who Is " r e s i d i n g " i n a 
county a t the time o f making a p p l i c a t i o n under t h i s c h a p t e r , 
does not need t o show l e g a l s e t t l e m e n t In t h a t county, but the 
f a c t he " r e s i d e s " t h e r e Is c o n t r o l l i n g as t o which county i s 
l i a b l e f o r a s s i s t a n c e under §241.20 o f the 1962 Code o f Iowa 
as amended. §241.1, 241.6, 241.20 and 241.22. 

F e b r u a r y 17, 1965 

Mr. I r a S k i n n e r , J r . 
Buena V i s t a County A t t o r n e y 
Storm Lake, Iowa 

Dear Mr. Sk i n n e r s 

You have r e q u e s t e d an o p i n i o n as t o which county, P o l k o r 
Buena V i s t a , would be r e s p o n s i b l e f o r b l i n d a s s i s t a n c e b e n e f i t s 
under the f o l l o w i n g s e t o f f a c t s ; 

"'A', a m i n o r , whose p a r e n t s had l e g a l s e t t l e m e n t 
i n Buena V i s t a County, was a d m i t t e d t o the 
c h i l d r e n ' s u n i t o f the Mental H e a l t h I n s t i t u t e 
a t Independence, Iowa on August 31, I960. On 
October 16, 1961, i t was f e l t she had r e c e i v e d 
maximum b e n e f i t s from t r e a t m e n t a t the Mental 
H e a l t h I n s t i t u t e and they recommended t h a t she 
be d i s c h a r g e d and a d m i t t e d d i r e c t l y t o a f o s t e r 
home i n Des Moines, P o l k County, Iowa under the 
s u p e r v i s i o n o f the Iowa C h i l d r e n ' s Home S o c i e t y 
o f Des Moines. 

"'A' was d i s c h a r g e d t o the c a r e and c u s t o d y o f 
the Iowa C h i l d r e n ' s Home S o c i e t y on December 14, 
1961 and was p l a c e d i n a f o s t e r home i n Des Moines, 
P o l k County, Iowa. She began a t t e n d i n g the c h i l d 
guidance c e n t e r i n Des Moines on June 3, 1963. 
At t h a t time she was a l s o t r a n s f e r r e d from the 
f o s t e r home t o F a r r a n t H a l l , a group home 
o p e r a t e d by the Iowa C h i l d r e n ' s Home S o c i e t y i n 
Des Moines, P o l k County, Iowa. 

" I n March o f 1964, 'A* was r e f e r r e d t o the Iowa 
Commission f o r the B l i n d by the Iowa C h i l d r e n ' s 
Home S o c i e t y . A t t h a t time she was d i s c o v e r e d 
t o be l e g a l l y b l i n d and has been perhaps l e g a l l y 
b l i n d a l l o f her 1 I f e . 
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"The q u e s t i o n f o r d e t e r m i n a t i o n i s whether the 
f a c t 'A' was not a ' r e c i p i e n t ' as d e f i n e d i n 
S e c t i o n 241.1 a t the time she commenced r e s i d i n g 
i n P o l k County r e q u i r i n g Buena V i s t a County, as 
'A's' county o f l e g a l s e t t l e m e n t , t o pay o n e - h a l f 
o f the a s s i s t a n c e b e n e f i t s f o r the f i r s t s i x months 
a f t e r 'A1 i s approved f o r A i d t o the B l i n d o r 
would P o l k County, the county i n which 'A1 has 
r e s i d e d s i n c e December 14, 1962, be r e s p o n s i b l e 
under the p r o v i s i o n s o f S e c t i o n 241.20 o f the 
1962 Code o f Iowa as amended." 

I t i s my o p i n i o n t h a t the f a c t t h a t "A" was not a " r e c i p i e n t " 
as d e f i n e d i n S e c t i o n 241.1 a t the time o f commencing r e s i d e n c e 
i n P o l k County i s not d e t e r m i n a t i v e o f t h i s s i t u a t i o n . The 
f a c t remains t h a t she was a " r e s i d e n t " o f P o l k County, f o r 
the r e q u i r e d p e r i o d o f time b e f o r e making a p p l i c a t i o n f o r 
a s s i s t a n c e to the B l i n d to the P o l k County Department o f S o c i a l 
W e l f a r e under §241.6: 

"241.6. A p p l i c a t i o n f o r a s s i s t a n c e . A p p l i c a 
t i o n f o r a s s i s t a n c e under t h i s c h a p t e r s h a l l 
be f i l e d w i t h the county board o f the county 
in which the a p p l i c a n t r e s i d e s . The a p p l i c a 
t i o n s h a l l be i n w r i t i n g upon the form p r e 
s c r i b e d by the S t a t e Board. Such a p p l i c a t i o n 
s h a l l c o n t a i n a statement o f the amount o f 
p r o p e r t y , b oth p e r s o n a l and r e a l , i n which 
the a p p l i c a n t has an i n t e r e s t and o f a l l 
s o u r c e s and amounts o f income which he may have, 
e i t h e r i n e x i s t e n c e o r e x p e c t a n c y , a t the 
time o f the f i l i n g o f the a p p l i c a t i o n , and 
such o t h e r i n f o r m a t i o n as may be r e q u i r e d 
by the S t a t e Board." 

The a p p l i c a n t indeed c o u l d not meet the " r e s i d e n c e " r e q u i r e 
ments t o r e c e i v e b e n e f i t s from Buena V i s t a County, and t o h o l d 
"A" c o u l d not r e c e i v e b e n e f i t s from P o l k County would be to 
thwart the v e r y purpose o f t h i s a c t . 

By a c l e a r r e a d i n g o f the S t a t u t e : 

"241.22. Removal t o a n o t h e r c o u n t y . When any 
r e c i p i e n t moves to a n o t h e r county he s h a l l 
be e n t i t l e d t o c o n t i n u e to r e c e i v e a s s i s t a n c e 
which s h a l l be c h a r g e a b l e t o the county from 
which he has removed u n t i l such r e c i p i e n t 
has r e s i d e d i n a n o t h e r county i n the s t a t e f o r 
•a p e r i o d o f s i x c o n s e c u t i v e months, a t which 
time a s s i s t a n c e s h a l l be charged t o the county 
i n which he then r e s i d e s . " 
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T h i s i s c o n t e m p l a t i v e o f a s i t u a t i o n where a b l i n d person i s 
a l r e a d y r e c e i v i n g a s s i s t a n c e and removes t o a n o t h e r county. Op. 
A t t y . Gen., J a n . 23, 1963. Such i s not the case a c c o r d i n g t o 
your f a c t s . 

T h i s o f f i c e has s t a t e d b e f o r e t h a t an " a p p l i c a n t 1 1 need not 
show l e g a l s e t t l e m e n t b e f o r e making a p p l i c a t i o n f o r a s s i s t a n c e 
under t h i s c h a p t e r : 

" ' R e s i d i n g ' and ' r e s i d e n c e ' w i t h i n §241.2 d i d 
not mean l e g a l s e t t l e m e n t as s e t out i n 
§252.16, and a p p l i c a n t , t o f i l e f o r b l i n d 
a s s i s t a n c e , d i d not need t o show l e g a l s e t 
t l e m e n t i n county i n o r d e r t h a t county might 
be charged w i t h one•= f o u r t h o f a d m i n i s t r a t i o n 
and a s s i s t a n c e g r a n t e d , and i f r e c i p i e n t moved, 
the county to which he moved was c h a r g e a b l e 
w i t h c o s t s a f t e r s i x months r e s i d e n c e . " (Under
l i n e added) Op. A t t y . Gen. 1938, p. 667. 

I t might be added t h a t t h i s o p i n i o n i s s e t out i n the Iowa 
Code Annotated i n "Notes o f D e c i s i o n s " under both S e c t i o n s 241.20 
and 241.22. 

A d d i t i o n a l l y , i t has been the o p i n i o n o f t h i s o f f i c e t h a t 
one y e a r ' s r e s i d e n c y i n a county f u l f i l l s the r e s i d e n c e r e q u i r e 
ments o f S e c t i o n 241.6. 

" A p p l i c a n t who, by r e s i d i n g In county f o r 
one y e a r , i m m e d i a t e l y p r e c e e d i n g a p p l i c a t i o n , 
f u l f i l l e d r e s i d e n c e r e q u i r e m e n t s o f t h i s 
s e c t i o n , and whether such a i d s h o u l d be a u t h o r i z e d 
i s d e t e r m i n a b l e by Board o f S u p e r v i s o r s . " 
Op. A t t y . Gen. 1938, p. 139. 

T h i s o p i n i o n a l s o s t a t e s : 

" A i d f o r the b l i n d as p r o v i d e d f o r In §241.2 
and t h i s s e c t i o n i s not i n the same c a t e g o r y 
as r e l i e f f u r n i s h e d t o poor persons and i s 
not s u b j e c t t o the g e n e r a l p r o v i s i o n s o f 
s e c t i o n s 252.16, 252.20 and 252.24, d e a l i n g 
w i t h s u p p o r t o f the poor." Op. A t t y . Gen. 
1938, p. 139. 

C o n c l u d i n g t h e n , i t would appear " r e s i d e n c e " as c o n t e m p l a t e d 
in the c h a p t e r p r o v i d i n g f o r A i d t o the B l i n d does not a n t i c i p a t e 
l e g a l s e t t l e m e n t r e q u i r e m e n t s . I t Is my o p i n i o n t h a t P o l k County, 
where "A" has r e s i d e d s i n c e December 14, 1961, i s the p r o p e r 
county r e s p o n s i b l e under the p r o v i s i o n s o f S e c t i o n 241.20 o f the 
1962 Code o f Iowa as amended. 

R e s p e c t f u l l y s u b m i t t e d , 

/S/ M i c h a e l S. McCauley 
MICHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y General 



CRIMINAL PROCEDURE: C o u n t i e s , towns, and c i t i e s , power t o e n t e r 
i n t o agreements f o r the o p e r a t i o n and maintenance o f s u p p l e m e n t a l 
p o l i c e communications sys t e m s , 7 5 0 . 6 , 1962 Code. A county and 
c i t i e s and towns may by agreement c o n s t i t u t e one o f t h e i r number 
agent f o r the c o l l e c t i o n of p r o - r a t e d c o s t s and f o r : the payment, 
out o f the s p e c i a l fund thus c r e a t e d , o f the c o s t s o f m a i n t a i n i n g 
the s u p plemental p o l i c e communications system p r o v i d e d f o r i n the 
f o r e g o i n g s t a t u t e . 

February 1 8 , 1965 

Mr. Don K l i e b e n s t e i n 
County A t t o r n e y 
Grundy County 
Grundy C e n t e r , Iowa 

Dea r S i r: 

In your r e c e n t l e t t e r r e q u e s t i n g an o p i n i o n from t h i s o f f i c e , 
you s t a t e d a f a c t u a l s i t u a t i o n as f o l l o w s : 

"We have the f o l l o w i n g problem here i n Grundy 
County: The Board o f S u p e r v i s o r s has agreed 
t o a p p r o p r i a t e a sum of money t o p a r t i a l l y 
f i n a n c e an a l l - n i g h t p o l i c e r a d i o s e r v i c e 
t o be o p e r a t e d under the s u p e r v i s i o n o f the 
County S h e r i f f . Each c i t y and town in the 
county has agreed t o c o n t r i b u t e the b a l a n c e 
needed to d e f r a y the c o s t o f o p e r a t i o n o f the 
r a d i o s e r v i c e , t h e i r c o n t r i b u t i o n s t o be based 
on p o p u l a t i o n . A l l o f the o p e r a t i n g c o s t s 
o f the r a d i o s e r v i c e w i l l c o n s i s t o f wages, 
as the county p r e s e n t l y owns a l l of the equipment 
n e c e s s a r y t o p r o v i d e the s e r v i c e . 

"Iowa Code S e c t i o n 7 5 0 . 6 ( 2 ) p r o v i d e s t h a t 
c o u n t i e s , c i t i e s , and towns may j o i n t l y o p e r a t e 
r a d i o communications systems. Can Grundy County 
l e g a l l y a c c e p t the c o n t r i b u t i o n s o f the c i t i e s 
and towns w i t h i n the c o u n t y , p l a c e the same w i t h 
county funds i n a s p e c i a l a c c o u n t , and pay a l l 
of the o p e r a t i n g expenses t h e r e f r o m ? " 

S e c t i o n 7 5 0 . 6 o f the 1962 Code i s as f o l l o w s : 

" 7 5 0 . 6 . A d d i t i o n a l communications systems. 
The c o u n c i l o f any c i t y o r town and the 
board o f s u p e r v i s o r s o f any county s h a l l have 
in a d d i t i o n t o the f o r e g o i n g the d i s c r e t i o n a r y 
a u t h o r i t y : 

6 5 - 2 - 1 4 
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'1. To p u r c h a s e , l e a s e , own and main
t a i n a d d i t i o n a l r a d i o , e l e c t r o n i c com
m u n i c a t i o n s and t e l e c o m m u n i c a t i o n s 
systems as may be deemed n e c e s s a r y by 
s a i d agency f o r the e f f i c i e n t o p e r a t i o n 
of the law-enforcement a g e n c i e s under 
i t s j u r i s d i c t i o n , and t o pay the c o s t 
t h e r e o f from the g e n e r a l fund of s a i d 
c o u n t y , o r the publ.ic s a f e t y fund o f 
s a i d c i t y o r town. 

'2. To e n t e r i n t o l e a s e or c o n t r a c t 
arrangements f o r the j o i n t o w n e r s h i p , 
maintenance, a c q u i s i t i o n or l e a s i n g 
o f s a i d equipment w i t h any o t h e r c i t y , 
town or county and may j o i n t l y o p e r a t e 
the same w i t h such c o o p e r a t i n g agency 
f o r the mutual economy and e f f i c i e n c y 
of b o t h . 

S e c t i o n 750.6 ( 2 ) , as quoted above, e x p r e s s l y g r a n t s a u t h o r i t y 
t o c o u n t i e s , c i t i e s and towns t o e n t e r i n t o c o n t r a c t s f o r the 
j o i n t maintenance of supplementary p o l i c e communications e q u i p 
ment. I t says they "may j o i n t l y o p e r a t e the same." I t does 
not r e q u i r e t h a t the agreements t a k e a s p e c i f i c form. S e c t i o n 
750.6 (1);,. however, r e q u i r e s t h a t the c o s t s o f such a j o i n t 
o p e r a t i o n come from the g e n e r a l fund o f the p a r t i c i p a t i n g c o u n t y , 
o r , i n r e s p e c t t o c i t i e s and towns, from t h e i r p u b l i c s a f e t y f u n d . 

W i t h i n t h e s e l i m i t a t i o n s , the q u e s t i o n i s whether by c o n t r a c t 
the p a r t i c i p a t i n g county and c i t i e s and towns may c o n s t i t u t e one 
of them t h e i r agent f o r the purposes of implementing such an 
agreement empowering i t t o a c c e p t p r o - r a t a payments from p a r t i 
c i p a t i n g governmental u n i t s and a c c e p t i n g r e s p o n s i b i l i t y f o r 
a d m i n i s t e r i n g the fund thus c r e a t e d . The power t o do t h i s , i f 
p r e s e n t a t a l l , i s p r e s e n t by i m p l i c a t i o n . 

In Stoner-McCray System v. Des Moines, 247 Iowa 1313, 1322, 
78 N.W. 2d 843 ( 1 9 5 6 ) , the Court s a i d : 

"Powers g r a n t e d by the L e g i s l a t u r e must 
be g r a n t e d in e x p r e s s words, and i m p l i e d 
powers must be more than s i m p l y c o n v e n i e n t -
they must be i n d i s p e n s a b l e t o the e x e r c i s e 
o f e x p r e s s powers." 

It seems c l e a r t h a t f o r the e x e r c i s e o f the e x p r e s s powers 
g r a n t e d by S e c t i o n 750.6, an agreement s i m i l a r t o the one con
t e m p l a t e d in Grundy Center i s i n d i s p e n s a b l e . The General Assembly 
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d i d not i n t e n d t o a c t i n f u t i l i t y . And we a r e m i n d f u l o f S e c t i o n 
4.2 o f the 1962 Code, which says i n p a r t t h a t " I t s ( t h e Code's) 
p r o v i s i o n s and a l l p r o c e e d i n g s under i t s h a l l be l i b e r a l l y con
s t r u e d w i t h a view t o promote i t s o b j e c t s . . . " T h i s same i n t e n d 
ment has o f t e n found e x p r e s s i o n i n the d e c i s i o n s o f the Iowa 
Supreme Co u r t . 

I t i s the o p i n i o n of t h i s o f f i c e , t h e r e f o r e , t h a t such an 
agreement as c o n t e m p l a t e d i n Grundy Center would be l e g a l , a l l 
o t h e r s t a t u t o r y d i c t a t e s b e i n g s a t i s f i e d . 

R e s pectfu11y submi t t e d , 

/S/ Robert B S c i sm 

ROBERT B. SCISM 
A s s i s t a n t A t t o r n e y General 

RBS.mrs 



ELECTIONS. 49-3, '49.4, 49-5, 49-7, 49-8, 49-9, 49-10, 49.1.1, 
1962 Code o f Iowa. C i t y d i v i d e d by township l i n e s i s c o r r e c t l y 
in d i f f e r e n t p r e c i n c t s , but S e c t i o n 49-7 and 4 9 - 1 0 ( 2 ) , p r o v i d e 
f o r methods o f changing the p r e c i n c t s . 

February 19, 1965 

Hon. C h a r l e s E. G r a s s l e y 
House o f R e p r e s e n t a t i v e s 
LOCAL 

Dea r S i r : 

You have asked the f o l l o w i n g q u e s t i o n : 

"The Town o f A l l i s o n i s u n e q u a l l y d i v i d e d 
by a township l i n e . The r e s u l t o f t h i s d i v i s i o n 
i s t h a t the l a r g e m a j o r i t y o f r e s i d e n t s o f A l l i s o n 
a r e i n S u p e r v i s o r D i s t r i c t No. 1 and the r e m a i n i n g 
r e s i d e n t s i n S u p e r v i s o r D i s t r i c t No. 2. For purposes 
o f s p e c i a l , m u n i c i p a l , and s c h o o l e l e c t i o n s the 
r e s i d e n t s o f A l l i s o n v o t e in the C i t y H a l l o f 
A l l i s o n . But in N a t i o n a l , S t a t e , and County 
e l e c t i o n s ( t h e November e l e c t i o n s o f even-
numbered y e a r s ) the county a u d i t o r r e q u i r e s 
t h a t the few r e s i d e n t s o f A l l i s o n who l i v e in 
S u p e r v i s o r D i s t r i c t No. 2 v o t e a t the r u r a l 
v o t i n g p r e c i n c t of. J a c k s o n township. 

"I want to know whether the county a u d i t o r ' s 
o r d e r i s l e g a l and c o r r e c t . And whether or not 
some r e s i d e n t s o f A l l i s o n can be made t o v o t e 
o u t s i d e the m u n i c i p a l b o u n d a r i e s in some e l e c t i o n s 
and i n s i d e the m u n i c i p a l i t i e s in o t h e r e l e c t i o n s . 
A l l o f the r e s i d e n t s o f A l l i s o n would l i k e to 
v o t e i n A l l i s o n r e g a r d l e s s o f what s u p e r v i s o r 
d i s t r i c t they l i v e i n . 

" I f an a t t o r n e y g e n e r a l ' s o p i n i o n w i l l not 
s o l v e t h i s problem and l e g i s l a t i o n i s n e c e s s a r y 
to p e r m i t a l l r e s i d e n t s o f A l l i s o n to v o t e in 
A l l i s o n , p l e a s e w r i t e such a b i l l so I can 
i n t r o d u c e i t . " 

The f o l l o w i n g Code s e c t i o n s a p p l y : 

49.3- ELECTION PRECINCTS. E l e c t i o n p r e c i n c t s 
s h a l l , e x c e p t as o t h e r w i s e p r o v i d e d , be as f o l l o w s : 

1. Each township when t h e r e i s no p a r t o f a 
c i ty t h e r e i n. 

2. The p o r t i o n o f a township o u t s i d e the 
l i m i t s o f any c i t y . 

3. Such d i v i s i o n s o f c i t i e s as may be f i x e d 
by the c o u n c i l by o r d i n a n c e . 

65-2-15 
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4. Each i n c o r p o r a t e d town, f o r town e l e c 
t i o n s . 

49-4. CHANGE IN PRECINCTS BY SUPERVISORS. 
The board o f s u p e r v i s o r s may d i v i d e a township, o r 
p a r t t h e r e o f , i n t o two or more p r e c i n c t s , o r 
change or a b o l i s h such d i v i s i o n . An o r d e r e s t a b 
l i s h i n g p r e c i n c t s s h a l l d e f i n e t h e i r b o u n d a r i e s . 

49-5 CITY PRECINCTS.. The c o u n c i l o f a c i t y 
may, from time to time, by o r d i n a n c e d e f i n i t e l y 
f i x i n g the b o u n d a r i e s , d i v i d e the c i t y i n t o such 
number o f e l e c t i o n p r e c i n c t s as w i l l b e s t s e r v e 
the convenience o f the v o t e r s . 

. 49-7- PORTIONS OF TOWNSHIPS COMBINED. No 
p r e c i n c t s h a l l c o n t a i n d i f f e r e n t townships or 
p a r t s t h e r e o f , e xcept where, by reason o f the 
e x i s t e n c e o f a v i l l a g e o r i n c o r p o r a t e d town on 
or near a township l i n e , the board o f s u p e r v i 
s o r s may c r e a t e a v o t i n g p r e c i n c t in compact 
form, from s a i d town or v i l l a g e , and may i n c l u d e 
t h e r e i n t e r r i t o r y a d j o i n i n g and a d j a c e n t to 
s a i d v i l l a g e or town, w h i c h i s s i t u a t e d in two 
or more townships. 

49-8. CHANGES IN PRECINCTS. In cases con
t e m p l a t e d in s e c t i o n 49-7, the board may, from 
time to time, make such changes in s a i d b o u n d a r i e s 
as the convenience o f the v o t e r s may r e q u i r e . 

49-9- PROPER PLACE OF VOTING. No p e r s o n 
s h a l l v ote in any p r e c i n c t but t h a t o f h i s r e s i 
dence, e x c e p t as p r o v i d e d i n s e c t i o n 363-21. 

49.10. POLLING PLACES FOR CERTAIN PRECINCTS. 
1. P o l l i n g p l a c e s f o r p r e c i n c t s o u t s i d e the 

l i m i t s o f a c i t y , but w i t h i n the township, or 
o r i g i n a l l y w i t h i n and s e t o f f as a s e p a r a t e town
s h i p from the township i n which the c i t y i s i n 
whole or i n p a r t s i t u a t e d , and a p o l l i n g p l a c e 
f o r a township which e n t i r e l y s urrounds a n o t h e r 
township c o n t a i n i n g a c i t y , may be f i x e d a t some 
room or rooms in the courthouse, or i n some o t h e r 
b u i l d i n g w i t h i n the l i m i t s o f the c i t y as the 
board o f s u p e r v i s o r s may p r o v i d e . 

2. I f a p e t i t i o n be f i l e d w i t h the county 
s u p e r v i s o r s n i n e t y days b e f o r e any p r i m a r y , 
g e n e r a l or s p e c i a l e l e c t i o n s t a t i n g t h a t t h e r e 
i s no s u i t a b l e or adequate p o l l i n g p l a c e w i t h i n 
a township c o n s t i t u t i n g a v o t i n g p r e c i n c t and 
t h a t i t i s d e s i r a b l e and to the i n t e r e s t o f the 
v o t e r s o f such township v o t i n g p r e c i n c t t h a t 
a v o t i n g p l a c e t h e r e f o r e be d e s i g n a t e d o u t s i d e 
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the t e r r i t o r i a l l i m i t s o f such township p r e c i n c t , 
the board o f s u p e r v i s o r s s h a l l f i x as a p o l l i n g 
p l a c e f o r such township p r e c i n c t , such p o l l i n g 
p l a c e o u t s i d e the township p r e c i n c t as the board 
deems most c o n v e n i e n t to the e l e c t o r s o f the 
township p r e c i n c t . Such p e t i t i o n must be s i g n e d 
by v o t e r s o f the p r e c i n c t e x c e e d i n g i n number 
o n e - h a l f the t o t a l number o f v o t e s c a s t in the 
township p r e c i n c t f o r the o f f i c e o f governor a t 
the l a s t p r e c e d i n g g e n e r a l e l e c t i o n . When the 
board o f s u p e r v i s o r s has f i x e d such a p o l l i n g 
p l a c e i t s h a l l remain the p o l l i n g p l a c e a t a l l 
subsequent p r i m a r y , g e n e r a l and s p e c i a l e l e c t i o n s , 
u n t i l such time as the county board o f s u p e r v i s o r s , 
upon i t s own motion, s h a l l f i x a p o l l i n g p l a c e 
w i t h i n s a i d p r e c i n c t . 

4 9 - 1 1 . NOTICE OF BOUNDARIES OF PRECINCTS. The 
board o f s u p e r v i s o r s o r c o u n c i l s h a l l number or 
name the s e v e r a l p r e c i n c t s e s t a b l i s h e d , and cause 
the b o u n d a r i e s o f each to be recorded i n the r e c o r d s 
o f s a i d board o f s u p e r v i s o r s o r c o u n c i l , as the 
case may be, and p u b l i s h n o t i c e t h e r e o f i n some 
newspaper o f g e n e r a l c i r c u l a t i o n , p u b l i s h e d in 
such county or c i t y , once each week f o r t h r e e 
c o n s e c u t i v e weeks, the l a s t to be made a t l e a s t 
t h i r t y days b e f o r e the n e x t g e n e r a l e l e c t i o n . 
The p r e c i n c t s thus e s t a b l i s h e d s h a l l c o n t i n u e u n t i l 
changed. 

I t appears t h a t your s i t u a t i o n does not q u i t e come under 
4 9 - 3 - In the 1962 Code o f Iowa, i t i s noted underneath 4 9 - 3 , 
t h a t the e x c e p t i o n s a r e 4 9 - 4 through 4 9 - 7 -

An a n a l y s i s o f the above Code s e c t i o n s i n d i c a t e s t h a t 
the A u d i t o r i s c o r r e c t in h i s p r e s e n t o r d e r s . I t i s to be 
noted t h a t the power to f i x p r e c i n c t l i n e s i s b a s i c a l l y w i t h 
the Board o f S u p e r v i s o r s and the A u d i t o r merely a c t s as t h e i r 
c l e r k . 

I t i s w e l l t h a t the method o f change t h a t the Board o f 
S u p e r v i s o r s would have to f o l l o w i s under 4 9 - 1 1 , w h i c h i s c i t e d 
above. 

I t i s to be noted i n 4 9 - 7 , t h a t the Board "may c r e a t e a 
v o t i n g p r e c i n c t in compact form, from s a i d town or v i l l a g e , and 
may i n c l u d e t h e r e i n t e r r i t o r y a d j o i n i n g and a d j a c e n t to s a i d 
v i l l a g e o r town, which i s s i t u a t e d in two or more t o w n s h i p s . " 
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I t i s a l s o to be noted t h a t S e c t i o n . k S . 1 0 ( 2 ) p r o v i d e s 
remedy i f the Board o f S u p e r v i s o r s does not a c t w h i c h would 
a l s o c o r r e c t your s i t u a t i o n . 

Very t r u l y y o u r s , 

/ s / Timothy McCarthy 

T I M O T H Y M C C A R T H Y 

So 1i c i t o r Gene ra1 

TMcC/mm 



TRIAL BY JURY ON OBLIGATION AND ABILITY TO PAY SUPPORT IN ACTION 
BROUGHT UNDER CHAPTER 230: The j u r y t r i a l p r o v i s i o n o f 252.12 
"Support o f the Poor" can be a v a i l e d o f by a person i n an a c t i o n 
brought under 230.1.5 o f the 1962 Code of Iowa and t h i s p r o v i s i o n i s 
not r e s t r i c t e d t o Chapter 252. Under 2 3 0 . 1 5 t h e r e i s a 5 year 
S t a t u t e o f L i m i t a t i o n s 252.1, 252.12, 230.15-

February 19, 1965 

Mr. E a r l E. Hoover 
Clay County A t t o r n e y 
Spencer, Iowa 

Dear Mr. Hoover: 

You have r e q u e s t e d an o p i n i o n o f t h i s o f f i c e on the 
f o l l o w i n g q u e s t i o n s : 

"1 . I f a c t i o n i s brought t o e n f o r c e l i a b i l i t y 
or mother f o r the c a r e g i v e n t o son i n a s t a t e 
h o s p i t a l , under S e c t i o n 230.15, i s the mother 
e n t i t l e d t o a j u r y t r i a l t o determine the 
q u e s t i o n o f o b l i g a t i o n and a b i l i t y t o render 
such s u p p o r t as s e t f o r t h i n S e c t i o n 252.12? 

"2. Does S e c t i o n 252.12 g i v e r i g h t t o t r i a l 
by j u r y o n l y w i t h r e s p e c t t o s u p p o r t g i v e n 
f o r poor r e l i e f under Chapter 252? 

"3. Is t h e r e any s t a t u t e o f l i m i t a t i o n s on 
r i g h t t o r e c o v e r from persons l e g a l l y l i a b l e 

under Chapter 230.15?" 

Chapter 252 o f the 1962 Code o f Iowa as amended, s p e c i f i 
c a l l y §252 .1 has d e f i n e d "Poor P e r s o n " as follows:'.'. 

"252.1 'Poor P e r s o n 1 d e f i n e d . The words 
'poor' and 'poor p e r s o n ' as used i n t h i s 
c h a p t e r s h a l l be c o n s t r u e d t o mean those 
who have no p r o p e r t y , exempt or o t h e r w i s e , 
and a r e unab1e, because o f p h y s i c a l o r 
mental d i s a b i l i t i e s , t o earn a 1 i v i n g by 
1abor; but t h i s s e c t i o n s h a l l not be con
s t r u e d t o f o r b i d a i d t o needy persons who 
have some means, when the board s h a l l be 
of the o p i n i o n t h a t the same w i l l be con
d u c i v e t o t h e i r w e l f a r e and the b e s t i n 
t e r e s t s o f the p u b l i c . " ( U n d e r l i n e added) 

65-2-16 
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S e c t i o n 252.12 p r o v i d e s as f o l l o w s : 

"252.12 T r i a l by j u r y . In a l 1 cases the 
p a r t y sought t o be charged w i t h the sup
p o r t o f a n o t h e r may demand a j u r y t r i a l 
upon the q u e s t i o n o f h i s o b l i g a t i o n and 
a b i l i t y t o render such s u p p o r t , the a l l e g e d 
abandonment, and the l i a b i l i t y o f the person 
abandoned t o become a p u b l i c charge; such t r i a l 
t o be had upon demand, which may be made a t 
the h e a r i n g o f the a p p l i c a t i o n f o r the o r d e r , 
or a t such o t h e r time as may be d i r e c t e d by 
the c o u r t , upon n o t i c e t o the de f e n d a n t . " 
( U n d e r l i n e added). 

S e c t i o n 230.15 o f c h a p t e r e n t i t l e d "Support o f M e n t a l l y 
111" p r o v i d e s as f o l l o w s : 

"230.15 P e r s o n a l l i a b i l i t y . M e n t a l l y i l l 
p e rsons and persons l e g a l l y l i a b l e f o r t h e i r 
s u p p o r t s h a l l remain l i a b l e f o r the s u p p o r t 
o f such menta 1.1 y i 1 1 . Persons l e g a l l y l i a b l e 
f o r the s u p p o r t of a m e n t a l l y i l l o r menta11y 
r e t a r d e d person s h a l l i n c l u d e the spouse, 
f a t h e r , mother, and a d u l t c h i l d r e n o f such 
m e n t a l l y i l l o r m e n t a l l y r e t a r d e d p e r s o n , 
and any p e r s o n , f i r m , o r c o r p o r a t i o n bound 
by c o n t r a c t h e r e a f t e r made f o r s u p p o r t . The 
county a u d i t o r , s u b j e c t to the d i r e c t i o n o f 
the b o a rd o f s u p e r v i s o r s , s h a l l e n f o r c e the 
o b l i g a t i o n h e r e i n c r e a t e d as t o a l l sums ad
vanced by the county." ( U n d e r l i n e added) 

T h i s w r i t e r f e e l s the wording o f the two s e c t i o n s c i t e d o f 
Chapter 252 a r e s i g n i f i c a n t i n t h a t a person who i s " m e n t a l l y 
d i s a b l e d " Is i n c l u d e d i n the d e f i n i t i o n o f "Poor p e r s o n " i n 
Sect ion 252 . 1 , and S e c t ion 252.12 prov ides " I n a l 1 cases the 
p a r t sought t o be charged w i t h the s u p p o r t o f a n o t h e r . T h i s 
s e c t i o n does not make r e f e r e n c e t o "pa r t I e s sought t o be c h a r g e d " 
under t h i s c h a p t e r ( C h a p t e r 2 5 2 ) , nor does i t make r e f e r e n c e t o 
"Poor P e r s o n " as d e f i n e d by t h i s c h a p t e r . I t would, not appear 
from a c l e a r r e a d i n g t o be r e s t r i c t i v e t o t h i s c h a p t e r (252) 
a 1 one. 

The f o l l o w i n g e x c e r p t of an A t t o r n e y G e n e r a l ' s o p i n i o n i s 
c i t e d under S e c t i o n 230.15 " P e r s o n a l l i a b i l i t y " o f Iowa Code 
Ann o t a t i ons: 
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" L i a b i l i t y f o r r e l i e f and maintenance o f 
an a d u l t insane p a t i e n t may be e s t a b l i s h e d 
as a g a i n s t the f a t h e r , mother, c h i l d r e n , 
g r a n d c h i l d r e n , and w i t h q u a l i f i c a t i o n s , 
g r a n d p a r e n t s , of such insane p a t i e n t p ro
v i d e d p r o c e d u r e c o n t e m p l a t e d by §252.2 e t 
seq. has been p u r s u e d . " (Under 1 i ne Added) 
Op. A t t y . Gen. 1938, p. 785. 

There i s a l s o language t o be found i n a l e t t e r o p i n i o n i s s u e d 
in 1957 which would appear to make Chapter 252 a p p l i c a b l e t o 
"Support o f the Insane 1 found i n Report o f A t t o r n e y G e n e r a l , 
1 958 at page 159: 

"15.13 Insane Persons - Support by a d u l t 
c h i l d - A c t i o n t o compel - L i a b i l i t y under 
both common law and s t a t u t e s - ( S t r a u s s t o 
W i l l i a m s o n , Co. A t t y . , G r e e n f i e l d , Iowa, 
2/13/57) #57-2-7 
"The a d u l t son o f an insane p a t i e n t committed 
t o a s t a t e h o s p i t a l f o r the insane may be h e l d 
1 i a b l e f o r the su p p o r t and maintenance o f 
such p e r s o n i n an o r d i n a r y a c t i o n a t law 
w i t h o u t the j o i n d e r o f o t h e r a d u l t c h i l d r e n 
o f such insane person i n the p r o c e e d i n g s . 
The a d u l t c h i l d o f a p a r e n t who i s unable 
t o s u p p o r t h e r s e l f because o f mental and 
p h y s i c a l d i s a b i l i t i e s i s made l i a b l e f o r 
her s u p p o r t under common law as w e l l as 
Chapter 252, Code 1954„ However r e c o v e r y 
a g a i n s t the a d u l t c h i l d under the s t a t u t e s 
(Chapter 252) i s l i m i t e d t o expenses and 
char g e s i n c u r r e d subsequent t o J u l y 4, 1939." 
(Under 1i ne added) 

A r e v i e w o f S e c t i o n 252.12 d i s c l o s e s no a n n o t a t i o n s t o t h i s 
s p e c i f i c a p p l i c a t i o n of t h i s s e c t i o n t o an a c t i o n brought under 
230.15, but t h e s e two p r i o r o p i n i o n s c o n t e m p l a t e the p r o v i s i o n s 
o f Chapter 252 a p p l y i n g t o the enforcement o f o b l i g a t i o n of c a r e 
and support o f insane p e r s o n s . A d d i t i o n a l l y , a c l e a r r e a d i n g 
of 252.12, does not seem to be r e s t r i c t i v e t o t h a t c h a p t e r (252) 
al o n e and c o u l d be a v a i l e d t o by a person on the q u e s t i o n o f the 
o b l i g a t i o n and a b i l i t y t o pay. 

S p e c i f i c a l l y t h e n , I would answer your f i r s t two q u e s t i o n s : 
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1. Yes, the mother i s e n t i t l e d t o a j u r y t r i a l t o 
determine the q u e s t i o n o f the o b l i g a t i o n and 
a b i l i t y t o pay i n an a c t i o n brought under 
S e c t i o n 230.15. 

2. No, r i g h t t o j u r y t r i a l i s not r e s t r i c t e d t o 
poor r e l i e f s u p p o r t under Chapter 252. 

In answer t o your t h i r d q u e s t i o n , "Yes " t h e r e i s a f i v e 
year s t a t u t e o f l i m i t a t i o n s on r i g h t t o r e c o v e r from persons l e g a l l y 
l i a b l e under 230.15. T h i s f i v e year l i m i t b e g i n s from the date o f 
the l a s t item e n t e r e d . See S c o t t County v. Towns 1ey, 174 Iowa 192, 
156 N.W. 291, and Op. A t t y . Gen. 1944, p.'15 -

R e s p e c t f u l l y s u b m i t t e d , 

/S/ M i c h a e l S. McCauley 

MlCHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y General 

MSMcCrmrs 



SOIL CONSERVATION COMMITTEE: A l i e n a t i o n o f r e a l p r o p e r t y i n t e r e s t s . 
§ 4 6 7 A . 7 , 1962 Code. A county S o i l C o n s e r v a t i o n D i s t r i c t may not 
g r a n t an easement i n i t s easement f o r a dam, when such a d i m i n i t i o n 
i n i t s p r o p e r t y i n t e r e s t does not f u r t h e r s t a t u t o r y S o i l C o n s e r v a t i o n 
purposes. 

F e b r u a r y 1 9 , 1965 

Mr. W i l l i a m G r e i n e r 
E x e c u t i v e S e c r e t a r y 
S o i l C o n s e r v a t i o n Commission 
L O C A L 

Dear Mr. G r e i n e r : 

In a r e c e n t l e t t e r t o t h i s o f f i c e , you asked f o r an o p i n i o n 
on q u e s t i o n s r a i s e d by the Monona County S o i l C o n s e r v a t i o n 
D i s t r i c t . You e n c l o s e d c o p i e s o f c o r r e s p o n d e n c e i n which the 
f a c t u a l s i t u a t i o n i s s t a t e d . S i n c e no one l e t t e r embraces f u l l y 
the f a c t u a l s i t u a t i o n and the q u e s t i o n s promoted by i t , I w i l l 
summarize as f o l l o w s : 

The Monona County S o i l C o n s e r v a t i o n D i s t r i c t m a i n t a i n s a 
dam on the farm o f C a r l and E l l e n D a h l , h a v i n g been g r a n t e d an 
easement f o r t h a t purpose. The N o r t h w e s t e r n B e l l Telephone 
Company, i n the c o u r s e o f expanding I t s f a c i l i t i e s and the 
11 s t o r m p r o o f i n g " o f l o n g d i s t a n c e l i n e s , p l a n s t o bury c a b l e 
a l o n g s i d e county roads and s t a t e highways where p o s s i b l e . Be
cause o f a s l i d e a r e a i n the Highway 37 r i g h t - o f - w a y c o n t i g u o u s t o 
the Dahl farm, however, the company proposes t o p l a c e i t s c a b l e 
a c r o s s and below the s u r f a c e o f the Dahl p r o p e r t y and f a c e s the 
n e c e s s i t y o f c r o s s i n g a d r a i n a g e d i t c h . T h i s c r o s s i n g the 
company proposes to a c h i e v e by r o u t i n g the c a b l e a c r o s s the S o i l 
D i s t r i c t ' s Dam. J quote from a l e t t e r from Mr. P. B. D a v i s o n , 
D i s t r i c t E n g i n e e r o f the Telephone Company a t S i o u x C i t y , Iowa, 
to Mr. R a l p h A r mstrong, Chairman o f the S o i l D i s t r i c t : 

" T h i s l e t t e r c o n s t i t u t e s our a p p l i c a t i o n f o r 
a p e r m i t t o p l a c e the b u r i e d c a b l e i n the 
s o i l c o n s e r v a t i o n dam c r o s s i n g the d r a i n a g e 
d i t c h as shown on the a t t a c h e d s k e t c h . I t 
i s proposed t o bury the c a b l e about t h i r t y 
i n c l e s deep i n the berm a r e a o f the dam by 
t r e n c h i n g , thence r e f i l l i n g and compacting 
the t r e n c h t o your s p e c i f i c a t i o n s and s a t i s 
f a c t i o n . 

" I t i s u n d e r s t o o d t h a t the N o r t h w e s t e r n B e l l 
Telephone Company w i l l assume l i a b i l i t y f o r 
any damage a r i s i n g from, o r i n c i d e n t t o , the 
c o n s t r u c t i o n o f t h i s p l a n t . In case t h a t 
rearrangement o r maintenance on the dam 
s t r u c t u r e i s l i k e l y t o expose o r d i s t u r b 
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t h i s underground p l a n t , the s o i l c o n s e r v a t i o n 
d i s t r i c t w i l l endeavor t o g i v e the t e l e p h o n e 
company s u f f i c i e n t n o t i c e so t h a t we may 
a r r a n g e to p r o t e c t our p l a n t . The S o i l Con
s e r v a t i o n D i s t r i c t w i l l i n f o r m c o n t r a c t o r s and 
o t h e r s who may be w o r k i n g on the dam o f the 
presence o f the b u r i e d p l a n t so t h a t r e a s o n a b l e 
c a r e may be taken to a v o i d damage or i n t e r r u p t i o n 
o f s e r v i c e . 

" A t t a c h e d f i n d a d u p l i c a t e copy o f the s t a n d a r d 
r i g h t - o f - w a y form s i g n e d by Mr. and Mrs, C a r l 
Dahl g r a n t i n g an easement f o r the placement o f 
the proposed b u r i e d p l a n t on t h e i r p r o p e r t y 
s u b j e c t t o the a p p r o v a l o f the c r o s s i n g o f the 
dam s t r u c t u r e by the Monona County S o i l Con
s e r v a t i o n D i s t r i c t . 

"We e x p e c t t o have m a t e r i a l s and equipment 
a v a i l a b l e t o complete t h i s work i n the summer 
o f 1965. I f t h i s proposed p l a n meets w i t h 
your a p p r o v a l p l e a s e r e t u r n one approved copy 
o f t h i s l e t t e r t o t h i s o f f i c e . 

S I n c e r e l y , 

CJS/dm 

APPROVED; 

P.B. D a v i s o n , D i s t r i c t 
E n g i n e e r 

NORTHWESTERN BELL TELEPHONE 
CO. 

P. 0. Box 86? 
S i o u x C i t y , Iowa 51102 

Chairman, Monona County S o i l 196 " ' 
C o n s e r v a t i o n D i s t r i c t 

The q u e s t i o n s r a i s e d In r e s p e c t t o these f a c t s a r e : 

1. "Can the S o i l C o n s e r v a t i o n D i s t r i c t g i v e 
i t s a p p r o v a l ? " 

2. I f i t can and does g i v e a p p r o v a l , c o u l d i t be 
h e l d l i a b l e f o r damage t o the c a b l e i n s t a l l a 
t i o n a r i s i n g from maintenance work on the dam 
even though i t g i v e s n o t i c e as requested? 

3. Could i t be h e l d l i a b l e f o r damages i f the 
dam f a i l e d , b r o k e , and washed away the c a b l e ? 

We w i l l c o n s i d e r the f i r s t q u e s t i o n f i r s t . I f the answer 
to i t i s i n the n e g a t i v e , the o t h e r s need not be answered. 
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S e c t i o n 467A . 7 o f the 1962 Code o b t a i n s . A p o r t i o n o f i t 
reads as f o l l o w s : 

"467A .7 Powers o f d i s t r i c t s and c o m m i s s i o n e r s . 
A s o i l c o n s e r v a t i o n d i s t r i c t o r g a n i z e d under 
the p r o v i s i o n s o f t h i s c h a p t e r s h a l l have the 
f o l l o w i n g powers, In a d d i t i o n to o t h e r s g r a n t e d 
i n o t h e r s e c t i o n s o f t h i s c h a p t e r : 

" 5 . To o b t a i n o p t i o n s upon and t o a c q u i r e , by 
p u r c h a s e , exchange, l e a s e s g i f t , g r a n t , b equest, 
d e v i s e o r o t h e r w i s e , any p r o p e r t y , r e a l o r 
p e r s o n a l , o r r i g h t s o r I n t e r e s t s t h e r e i n ; t o 
m a i n t a i n , a d m i n i s t e r , and improve any prop
e r t i e s a c q u i r e d , t o r e c e i v e income from such 
p r o p e r t i e s and t o expend such income i n 
c a r r y i n g out the purposes and p r o v i s i o n s o f 
t h i s c h a p t e r ; and t o s e l l , l e a s e or o t h e r w i s e 
d i s p o s e o f any o f i t s p r o p e r t y o r I n t e r e s t s 
t h e r e i n i n f u r t h e r a n c e o f the purposes and 
p r o v i s i o n s o f t h i s c h a p t e r . " 

In t h i s s e c t i o n i s found the power o f the D i s t r i c t t o a c q u i r e 
an easement, such as i t p o s s e s s e s In r e s p e c t t o the Dahl p r o p e r t y ; 
" t o o b t a i n o p t i o n s upon and t o a c q u i r e ... any p r o p e r t y , r e a l o r 
p e r s o n a l , or r i g h t s o r i n t e r e s t s t h e r e i n ..." An easement has 
been d e f i n e d as a l i b e r t y , p r i v i l e g e , o r advantage i n l a n d 
w i t h o u t p r o f i t , e x i s t i n g d i s t i n c t from the o w n e r ship o f the s o i l . 
S t a k e s v. Maxson, 113 Iowa 122, 8k NW 949, 86 AM S t . Rep. 3 6 7 ; 
Dubuque v. Maloney, 9 Iowa 4 5 0 , Ik AM, Dec. 3 5 8 . 

"While i t i s always d i s t i n c t from the o c c u p a t i o n 
and enjoyment o f the l a n d i t s e l f , and does not 
c o n f e r t i t l e t o the l a n d , o r c o n s t i t u t e a 
l i e n t h e r e o n , an easement i s p r o p e r t y , and 
p a r t a k e s o f the n a t u r e o f l a n d . I t i s an 
i n c o r p o r e a l r i g h t - an i n c o r p o r e a l h e r e d i t a 
ment, and a l t h o u g h o n l y an i n c o r p o r e a l r i g h t 
and a p p u r t e n a n t t o a n o t h e r , the dominant 
tenement, i t i s y e t p r o p e r l y denominated an 
i n t e r e s t i n l a n d which c o n s t i t u t e s the s e r 
v i e n t tenement. The e x p r e s s i o n , ' e s t a t e o r 
i n t e r e s t i n l a n d s , ' o r 'fee o r a f r e e h o l d 
e s t a t e , ' when used i n a s t a t u t e , i s broad 
enough t o i n c l u d e such r i g h t s . " 28 C.J.S. 
620, 621. 
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What i s sought here Is an easement i n an easement, not a 
tenancy i n common o f the same easement. D e s p i t e an absence o f 
c o n s i d e r a t i o n o f the n a t u r e o f such an I n t e r e s t i n t r e a t i s e s on 
the s u b j e c t , and o f a p p l i c a b l e case law, we do not doubt t h a t 
such an i n t e r e s t can be c r e a t e d . But what c o n t r o l s here i s not 
whether i t can be c r e a t e d , o r by whom and how, but whether the 
S o i l C o n s e r v a t i o n D i s t r i c t has the s t a t u t o r y power, e x p r e s s o r 
i m p l i e d , t o s u b t r a c t from the i n t e r e s t i t has a c q u i r e d i n the 
Dahl l a n d s . 

We r e t u r n t o the language o f S e c t i o n 467A.7 ( 5 ) , w h i c h , 
a f t e r the f i n a l s e m i - c o l o n , reads: "and t o s e l l , l e a s e o r 
o t h e r w i s e d i s p o s e o f any o f I t s p r o p e r t y o r i n t e r e s t s t h e r e i n i n 
f u r t h e r a n c e o f the purposes and p r o v i s i o n s o f t h i s c h a p t e r . " 
T h i s language r e s t r i c t s the c i r c u m s t a n c e s under which a d i s t r i c t 
can d i s p o s e o f i t s p r o p e r t y o r i n t e r e s t s t h e r e i n t o those which 
serve a s o i l c o n s e r v a t i o n purpose. By g r a n t i n g an "easement i n 
an easement" t o the No r t h w e s t e r n B e l l Telephone Company, and 
thus l e s s e n i n g i t s own p r o p e r t y i n t e r e s t , the Monona County 
S o i l C o n s e r v a t i o n D i s t r i c t would not be f u r t h e r i n g the "purposes 
and p r o v i s i o n s o f t h i s c h a p t e r . " 

I t i s the o p i n i o n o f t h i s o f f i c e , t h e r e f o r e , t h a t the S o i l 
D i s t r i c t i s w i t h o u t a u t h o r i t y t o approve the re q u e s t o f the 
te l e p h o n e company, and i t becomes u n n e c e s s a r y t o answer the 
q u e s t i o n s r e l a t i n g t o p o t e n t i a l l i a b i l i t y f o r damages. 

R e s p e c t f u l l y s u b m i t t e d , 

/S/ ROBERT B. SCISM 
ROBERT B. SCISM 
A s s i s t a n t A t t o r n e y General 

RBS:ms 



CITIES AND TOWNS; Waterworks T r u s t e e s : Budget r e p o r t i n g -
S e c t i o n s 24.2, 24.3, 368A.5, 368A.6, 368A.7, 398.1, 398.9, 
298.10 and 398.11 o f the 1962 Code of Iowa. I t i s the u l t i m a t e 
duty o f the c i t y t o f i l e a budget each year under Chapter 24 
i n r e g a r d t o the waterworks f u n d . Chapter 398 r e q u i r e s the 
waterworks t r u s t e e s t o f u r n i s h most o f the budget i n f o r m a t i o n 
t o the C i t y C l e r k . 

F e b r u a r y 24, 1965 

Honorable L o m e W o r t h i n g t o n 
A u d i t o r o f S t a t e 
S t a t e House 
L O C A L 

Dear Mr. W o r t h i n g t o n : 

You have s u b m i t t e d the f o l l o w i n g q u e s t i o n ? 

" D u r i n g the c o u r s e o f a r e c e n t a u d i t , a 
s t a t e f i e l d a u d i t o r from t h i s department 
was q u e s t i o n e d by a w a t e r b o a r d , o p e r a t i n g 
under Chapter 398 o f the 1962 Code o f Iowa, 
r e g a r d i n g the l o c a l budget law as p r o 
v i d e d f o r in Chapter 24 o f the 1962 Code 
of Iowa. 

"I would a p p r e c i a t e an o f f i c i a l o p i n i o n 
on the f o l l o w i n g : In a c i t y w i t h a pop
u l a t i o n o f over 30,000 and l e s s than 
75,000, i s the water board r e q u i r e d , by 
S t a t u t e , t o f i l e a budget each year w i t h 
the c i t y c o u n c i l showing t h e a n t i c i p a t e d 
r e c e i p t s , e x p e n d i t u r e s , e t c . ? " 

Chapter 398 of the 1962 Code of Iowa r e f e r s t o the 
purchase and c o n s t r u c t i o n o f w a t e r works i n c e r t a i n 
c i t i e s . S e c t i o n 398.1 reads as f o l l o w s : 

" C i t i e s h a v i n g a p o p u l a t i o n o f over ten 
t h o u s a n d , s h a l l have power t o l e v y , i n 
a d d i t i o n t o the r e g u l a r water t a x a u t h 
o r i z e d by law, a t a x o f o n e - h a l f m i l l 
upon the d o l l a r upon a l l t h e p r o p e r t y 
w i t h i n the c o r p o r a t e l i m i t s o f s a i d 
c i t i e s , e x c e p t i n g l o t s g r e a t e r than ten 
a c r e s i n a r e a used f o r h o r t i c u l t u r a l o r 
a g r i c u l t u r a l p u r p o s e s , f o r the purpose 
of c r e a t i n g a s i n k i n g fund t o be used 
as p r o v i d e d i n t h i s c h a p t e r f o r the 

65-2-19 
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purchase or e r e c t i o n o f waterworks in 
such c i t i e s , or f o r the payment o f any 
indebtedness i n c u r r e d by such c i t i e s 
f o r waterworks now owned by the same. 
The proceeds o f such o n e - h a l f m i l l l e v y , 
t o g e t h e r w i t h such o t h e r s u r p l u s funds 
as may be s e t a s i d e as a s i n k i n g fund 
by the board o f waterworks t r u s t e e s , 
s h a l l be d e p o s i t e d i n one or more s o l v e n t 
banks or t r u s t companies o f the c i t y making 
such l e v y , a t a r a t e o f i n t e r e s t not l e s s 
than t h r e e p e r c e n t per annum, compounded 
s e m i a n n u a l l y , and p a y b l e , p r i n c i p a l and 
i n t e r e s t , on demand, a f t e r s i x t y days 
n o t i c e i n w r i t i n g . The c i t y t r e a s u r e r 
d e p o s i t i n g the proceeds o f such t a x 
s h a l l e x a c t from the bank o r t r u s t com
pany wh e r e i n such money i s d e p o s i t e d a 
s a t i s f a c t o r y bond, p a y a b l e t o the c i t y , 
t o be approved by the t r e a s u r e r and 
mayor of such c i t y , and t o be f i l e d i n 
the o f f i c e o f the c i t y t r e a s u r e r . " 

You w i l l n o t i c e t h i s d e a l s w i t h the proceeds of the 
t a x l e v y and you w i l l n o t i c e the C i t y T r e a s u r e r d e p o s i t s 
t h e s e funds . 

S e c t i o n 398.9 reads as f o l l o w s : 

"The s a i d board o f t r u s t e e s s h a l l have 
the power t o c a r r y i n t o e x e c u t i o n the 
c o n t r a c t o r c o n t r a c t s f o r the purchase 
or e r e c t i o n o f such w a t e r w o r k s , and t o 
employ a s u p e r i n t e n d e n t and such o t h e r 
employees as may be n e c e s s a r y and p r o p e r 
f o r the o p e r a t i o n o f such works, f o r the 
c o l l e c t i o n o f water r e n t a l s , and f o r the 
conduct o f the b u s i n e s s i n c i d e n t t o the 
o p e r a t i o n t h e r e o f . The s a i d b o ard o f 
t r u s t e e s s h a l l r e q u i r e o f the s u p e r i n 
t e n d e n t , and o f the o t h e r employees as 
they may deem p r o p e r , good and s u f f i 
c i e n t bonds, the amount t h e r e o f t o be 
f i x e d and approved by s a i d b o a r d , f o r 
the f a i t h f u l performance o f t h e i r d u t y , 
such bonds t o run i n the name of the 
c i t y and t o be f i l e d w i t h the c i t y 
t r e a s u r e r and kept i n h i s o f f i c e . A l l 
money c o l l e c t e d by the board o f w a t e r -
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works t r u s t e e s s h a l l be d e p o s i t e d a t l e a s t 
w eekly by them, w i t h the c i t y t r e a s u r e r ; 
and a l l money so d e p o s i t e d and a l l t a x 
money r e c e i v e d by the c i t y t r e a s u r e r from 
any s o u r c e , l e v i e d and c o l l e c t e d f o r and 
on account o f the wa t e r w o r k s , s h a l l be 
kept by the c i t y t r e a s u r e r as a s e p a r a t e 
and d i s t i n c t f u n d . The c i t y t r e a s u r e r 
s h a l l be l i a b l e on h i s o f f i c i a l bond f o r 
such funds the same as f o r o t h e r funds 
r e c e i v e d by him as such t r e a s u r e r . Such 
moneys s h a l l be p a i d out by the c i t y 
t r e a s u r e r o n l y on the w r i t t e n o r d e r o f 
the board o f waterworks t r u s t e e s , who 
s h a l l have f u l l and a b s o l u t e contro] o f 
the a p p l i c a t i o n and di s b u r s e m e n t t h e r e o f 
f o r the purposes p r e s c r i b e d by law, i n 
c l u d i n g the payment o f a l l indebtedness 
a r i s i n g i n the c o n s t r u c t i o n o f such wo r k s , 
and the maintenance, o p e r a t i o n , and ex
t e n s i o n t h e r e o f . " 

I t i s noted t h a t a l l money c o l l e c t e d s h a l l be d e p o s i t e d 
a t l e a s t weekly by the Waterworks T r u s t e e s w i t h the C i t y 
T r e a s u r e r and t h a t the C i t y T r e a s u r e r s h a l l keep a l l money 
from any s o u r c e i n a s e p a r a t e and d i s t i n c t f u n d . 

S e c t i o n 398.10 reads as f o l l o w s . 

"The board o f t r u s t e e s s h a l l from t i m e 
t o time f i x the water r e n t a l s or r a t e s 
t o be charged f o r the f u r n i s h i n g o f 
w a t e r , and such r a t e s , w i t h the proceeds 
o f the one and o n e - f o u r t h m i l l water 
l e v y and the s i n k i n g fund l e v y o f one-
h a l f m i l l , s h a l l be s u f f i c i e n t f o r the 
maintenance and o p e r a t i o n o f such works, 
and the p r o p e r and n e c e s s a r y e x t e n s i o n 
t h e r e o f , f o r a l l r e p a i r s , and f o r the 
payment o f the purchase p r i c e o r c o s t , 
p r i n c i p a l and i n t e r e s t , i n c u r r e d i n the 
purchase o r e r e c t i o n o f such works, as 
the same f a l l s due, a c c o r d i n g t o the 
t e n o r o f the mortgage and bonds g i v e n 
t o s e c u r e the payment o f such purchase 
p r i c e o r c o s t . The board s h a l l make 
q u a r t e r l y s t a tements g i v i n g f u l l and 
complete r e p o r t s o f t h e r e c e i p t s and d i s 
bursements o f the board f o r t h e f i r s t 
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t h r e e q u a r t e r s of the f i s c a l y e a r . S a i d 
r e p o r t s s h a l l be f i l e d i n the o f f i c e o f 
the c i t y c l e r k on the second Monday i n 
A p r i l , J u l y and O c t o b e r , f o r the q u a r t e r s 
p r e c e d i n g the f i r s t day o f s a i d months. 
The r e p o r t s s h a l l be a u d i t e d by the c i t y 
c o u n c i 1 . " 

You w i l l note t h i s r e q u i r e s the board t o make q u a r t e r l y 
s t a t e m e n t s g i v i n g f u l l and complete r e p o r t s o f r e c o r d s and 
dis b u r s e m e n t s o f the b o a r d . 

S e c t i o n 398.11 reads as f o l l o w s . 

" S a i d t r u s t e e s s h a l l , i m mediately a f t e r 
the c l o s e o f each m u n i c i p a l f i s c a l y e a r , 
f i l e w i t h the c i t y c l e r k , a d e t a i l e d 
w r i t t e n r e p o r t o f a l l money r e c e i v e d 
and d i s b u r s e d by s a i d board f o r s a i d 
f i s c a l y e a r . " 

T h i s r e q u i r e s f u r t h e r r e p o r t i n g . 

Chapter 24 o f the 1962 Code o f Iowa r e f e r s t o l o c a l bud
get law and S e c t i o n s 24.2 and 24 .3 a r e as f o l l o w s . 

"24.2 D e f i n i t i o n o f terms. As used i n 
t h i s c h a p t e r and u n l e s s o t h e r w i s e r e 
q u i r e d by the c o n t e x t : 

" 1 . The word ' m u n i c i p a l i t y ' s h a l l mean 
the c o u n t y , c i t y , town, sch o o l d i s t r i c t , 
and a l l o t h e r p u b l i c b o d i e s o r c o r p o r a 
t i o n s t h a t have power t o l e v y o r c e r t i f y 
a t a x or sum of money t o be c o l l e c t e d by 
t a x a t i o n , but s h a l l not i n c l u d e any 
drainage d i s t r i c t , t o w n s h i p , o r road 
d i s t r i c t . 

"2. The words ' l e v y i n g b o a r d 1 s h a l l mean 
board o f s u p e r v i s o r s o f the county and 
any o t h e r p u b l i c body o r c o r p o r a t i o n t h a t 
has the power t o l e v y a t a x . 

" 3 . The words ' c e r t i f y i n g b o a r d ' s h a l l 
mean any p u b l i c body which has the power 
o r duty t o c e r t i f y any t a x t o be l e v i e d 
or sum o f money t o be c o l l e c t e d by t a x a 
t i o n . 
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"4. The words ' f i s c a l y e a r ' s h a l l mean the 
year ending on the t h i r t i e t h day o f June, 
and any o t h e r p e r i o d o f t w e l v e months con
s t i t u t i n g a f i s c a l p e r i o d , and ending a t 
any o t h e r t i m e , e x c e p t i n the case o f s c h o o l 
d i s t r i c t s i t s h a l l be the p e r i o d o f t w e l v e 
months b e g i n n i n g on t h e f i r s t day o f J u l y 
o f the c u r r e n t c a l e n d a r y e a r . 

" 5 . The word ' t a x ' s h a l l mean any g e n e r a l 
o r s p e c i a l t a x l e v i e d a g a i n s t p e r s o n s , 
p r o p e r t y , o r b u s i n e s s , f o r p u b l i c purposes 
as p r o v i d e d by law, but s h a l l not i n c l u d e 
any s p e c i a l assessment nor any t a x c e r t i 
f i e d o r l e v i e d by township t r u s t e e s . 

"6. The words ' s t a t e b o a r d 1 s h a l l mean 
the s t a t e appeal b o a r d as c r e a t e d by 
s e c t i o n 24.26. 

"2k.3 Requirements o f l o c a l budget. No 
m u n i c i p a l i t y s h a l l c e r t i f y o r l e v y i n any 
year any t a x on p r o p e r t y s u b j e c t t o t a x a 
t i o n u n l e s s and u n t i l the f o l l o w i n g e s t i 
mates have been made, f i l e d , and c o n s i d e r e d 
as h e r e i n a f t e r p r o v i d e d : 

" 1 . The amount o f income t h e r e o f f o r the 
s e v e r a l funds from s o u r c e s o t h e r than t a x 
a t i o n . 

"2. The amount proposed t o be r a i s e d by 
t a x a t i o n . 

"3 • The amount proposed t o be expended 
in each and e v e r y fund and f o r each and 
ev e r y g e n e r a l purpose d u r i n g the f i s c a l 
y ear next e n s u i n g , which in the case o f 
sc h o o l d i s t r i c t s s h a l l be the p e r i o d o f 
tw e l v e months b e g i n n i n g on the f i r s t day 
of J u l y o f the c u r r e n t c a l e n d a r y e a r . 

"4. A comparison o f such amounts so p r o 
posed t o be expended w i t h the amounts ex
pended f o r l i k e purposes f o r the two 
p r e c e d i n g y e a r s . " 

These r e q u i r e c e r t a i n r e p o r t s b e f o r e any t a x can be 
l e v i e d . T h i s r e q u i r e s a m u n i c i p a l i t y , d e f i n e d i n S e c t i o n 
2 4 . 2 ( 1 ) , b e f o r e i t can c e r t i f y o r l e v y any t a x t o f i l e 
as r e q u i r e d i n S e c t i o n 24.3(3) " t h e amount proposed t o 
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be expended i n each and e v e r y fund f o r each and e v e r y gen
e r a l purpose d u r i n g the f i s c a l year next e n s u i n g ... 
(Emphasis s u p p l i e d ) — — = 

S e c t i o n s 3 6 8 A . 5 and 3 6 8 A . 6 read as f o l l o w s : 

" 3 6 8 A . 5 A c c o u n t s . A l l c i t i e s and towns 
s h a l l e s t a b l i s h and keep t h e i r a c c o u n t s 
so the same s h a l l e x h i b i t a t r u e and 
d e t a i l e d s t atement o f a l l p u b l i c funds 
c o l l e c t e d , r e c e i v e d and expended on a c - _ 
count o f such m u n i c i p a l c o r p o r a t i o n f o r 
any purpose w h a t e v e r , by any and a l l 
p u b l i c o f f i c e r s , employees o r o t h e r p e r 
sons. Such a c c o u n t s s h a l l show the 
r e c e i p t , use and d i s p o s i t i o n of a l l 
p u b l i c p r o p e r t y , and the income, i f any, 
d e r i v e d t h e r e f r o m , and of a l l s o u r c e s 
o f p u b l i c income and the amount due and 
r e c e i v e d from each s o u r c e . A l l r e c e i p t s , 
v o u c h e r s , and o t h e r documents k e p t , o r 
t h a t may be r e q u i r e d t o be k e p t , neces
s a r y t o prove the v a l i d i t y o f e v e r y 
t r a n s a c t i o n and the i d e n t i t y o f eve r y v-
person h a v i n g any b e n e f i c i a l r e l a t i o n 
t h e r e t o , s h a l l be f i l e d and p r e s e r v e d 
in the o f f i c e o f the c l e r k o r r e c o r d e r 
as the case may be. 

"368A.6 S e p a r a t e a c c o u n t s . S e p a r a t e a c 
counts s h a l l be kept f o r e v e r y a p p r o p r i a 
t i o n , showing date and manner o f each 
payment made out o f the funds p r o v i d e d 
by such a p p r o p r i a t i o n , the name and 
address o f each person o r c o r p o r a t i o n 
t o whom p a i d , and f o r what purpose p a i d . 

" S e p a r a t e a c c o u n t s s h a l l be kept f o r each 
department, p u b l i c improvement o r under
t a k i n g , and f o r each p u b l i c u t i l i t y owned 
or o p e r a t e d by the s a i d m u n i c i p a l i t y . 

" S a i d s e p a r a t e a c c o u n t s f o r each p u b l i c 
u t i l i t y s h a l l show the t r u e and e n t i r e 
c o s t o f the s a i d u t i l i t y and the o p e r a 
t i o n t h e r e o f , the amount c o l l e c t e d 
a n n u a l l y by g e n e r a l o r s p e c i a l t a x a t i o n 
f o r the s e r v i c e s rendered t o the p u b l i c , 
and the amount and c h a r a c t e r o f the s e r 
v i c e s rendered t h e r e f o r , and the amount 
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and c h a r a c t e r o f the s e r v i c e s rendered 
t h e r e f o r . " 

You w i l l note the f o l l o w i n g language of S e c t i o n 3 6 8 A . 6 : 

" S e p a r a t e a c c o u n t s sh a l 1 be kept f o r each 
department, p u b l i c improvement, or under
t a k i n g , and each p u b l i c u t i l i t y owner 
and o p e r a t o r by s a i d m u n i c i p a l i t y . 

" S a i d s e p a r a t e a c c o u n t s f o r each p u b l i c 
u t i l i t y s h a l l show the t r u e and e n t i r e 
c o s t o f s a i d u t i l i t y and the o p e r a t i o n 
t h e r e o f , the amount c o l l e c t e d a n n u a l l y 
by g e n e r a l o r s p e c i a l t a x a t i o n f o r the 
s e r v i c e s r e n d e r e d t o the p u b l i c , and the 
amount and c h a r a c t e r o f the s e r v i c e 
r e n d e r e d and the amount t h e r e f o r , and 
the amount c o l l e c t e d a n n u a l l y from 
s e v e r a l u s e r s , i f any, f o r the s e r v i c e s 
r e n d e r e d t o them, and the amount and 
c h a r a c t e r o f the s e r v i c e s rendered 
t h e r e f o r . " 

The case o f M a r t i n - S t r a e l a u Company vs. C i t y o f Dubuque, 
149 Iowa 1 (1910), s t a t e s a t pages 3 and k as f o l l o w s : 

" I n o t h e r words, the board o f t r u s t e e s 
may f i x the r a t e s on the b a s i s o f a f i v e -
m i l l l e v y , and i t i s then the duty of 
the c i t y c o u n c i l t o make a l e v y i n ac
c o r d a n c e w i t h the p r o v i s i o n s o f paragraph 
7 o f s e c t i o n 1005. In our judgment the 
L e g i s l a t u r e i n t e n d e d t o g i v e the board 
o f t r u s t e e s the power t o d e t e r m i n e what, 
i f any, l e v y would be n e c e s s a r y , and 
gave the c o u n c i l power t o make such l e v y 
w i t h i n the l i m i t a t i o n named." 

It i s the o p i n i o n o f t h i s o f f i c e t h a t the s t a t u t e s a r e 
c l e a r i n t h a t the c i t y i n v o l v e d must f i l e i n i t s budget a 
complete r e p o r t i n r e g a r d t o the a c c o u n t which i s o f the 
e n t i r e waterworks o p e r a t i o n , showing the i n t e r e s t p a i d , the 
r e c e i p t s , e x p e n d i t u r e s , e t c . T h i s i s r e q u i r e d by S e c t i o n s 
368A.6, 368A.7 and Chapter 2k. S t a t u t o r y d u t i e s o f the 
t r u s t e e s a r e s e t out i n Chapter 3 9 8 and most o f the i n f o r m a 
t i o n r e q u i r e d f o r budget must be f u r n i s h e d by the board 
o f t r u s t e e s t o the c i t y c l e r k . I t i s the o p i n i o n o f t h i s 
o f f i c e the u l t i m a t e r e s p o n s i b i l i t y i s t h a t o f the C i t y as 
s e t out by t h e Iowa s t a t u t e s . 

R e s p e c t f u l l y s u b m i t t e d , 

/S/ Timothy McCarthy 
T I M O T H Y M C C A R T H Y 

S o l i c i t o r General 



STATE OFFICERS AND DEPARTMENTS; C o n s e r v a t i o n Commission, 
p r i s o n i n d u s t r i e s - S e c t i o n s 246.18, 246.21, 246.23, 246.24, 
1962 Code o f Iowa. The C o n s e r v a t i o n Commission has no a u t h o r i t y 
t o g i v e t o the Highway Commission p i c n i c t a b l e s manufactured by 
c o n v i c t l a b o r detached by the Board o f C o n t r o l f o r s e r v i c e i n 
S t a t e p a r k s . 

F e b r u a r y 18, 1 9 6 5 

S t a t e C o n s e r v a t i o n Commission 
E. 7 t h and Court Avenue 
L O C A L 

A t t e n t i o n : E. B. Speaker, D i r e c t o r 

Dea r S i r : 

We have your l e t t e r o f January 27, 1965, i n which you s t a t e 
a f a c t u a l s i t u a t i o n and r e q u e s t an o p i n i o n as f o l l o w s : 

"There i s a g e n e r a l consensus o f o p i n i o n t h a t 
p i c n i c t a b l e s would be an a s s e t t o the r e s t 
a r e a s a l o n g the Iowa I n t e r s t a t e Highway System. 
However, the Highway Commission by law cannot 
spend road funds f o r t h i s type o f f a c i l i t y . 

"As a r e s u l t of an i n f o r m a l d i s c u s s i o n between 
Chairman F i s h e r o f our Commission and Chairman 
B r a d l e y of the Highway Commission, the q u e s t i o n 
a r o s e as t o the p o s s i b i l i t i e s o f the Conserva
t i o n Commission f u r n i s h i n g the Highway Commission 
enough t a b l e s t o take c a r e of the r e s t a r e a s 
a l o n g the I n t e r s t a t e System. 

"These t a b l e s would be made from lumber p r o 
duced a t the State-owned s a w m i l l a t the Y e l l o w 
R i v e r F o r e s t i n N o r t h e a s t Iowa. Workers from 
the p r i s o n l a b o r camp l o c a t e d i n the f o r e s t 
would be used t o produce the l o g s , saw the lumber 
and b u i l d the t a b l e s . 

"At the req u e s t o f our Commission, would you 
g i v e us a r u l i n g as t o whether the C o n s e r v a t i o n 
Commission can l e g a l l y g i v e the p i c n i c t a b l e s 
t o a n o t h e r S t a t e Agency such as the Highway 
Commi ss i on? 

Iowa Code S e c t i o n 246.18 (1962) p r o v i d e s : 

"246.18 Employment of p r i s o n e r s - i n s t i t u t i o n s 
and p a r k s . P r i s o n e r s i n the p e n i t e n t i a r y o r 
men's r e f o r m a t o r y s h a l l be employed o n l y on 

65-2-20 
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s t a t e account, i n the maintenance of the i n 
s t i t u t i o n s , i n the e r e c t i o n , r e p a i r , or o p e r a 
t i o n o f b u i l d i n g s and works used i n c o n n e c t i o n 
w i t h s a i d i n s t i t u t i o n s , and i n such i n d u s t r i e s 
as may be e s t a b l i s h e d and m a i n t a i n e d i n c o n n e c t i o n 
t h e r e w i t h by the board o f c o n t r o l . The board 
o f c o n t r o l may d e t a i l p r i s o n e r s , c l a s s e d as 
t r u s t i e s , from the s t a t e p e n i t e n t i a r y or r e f o r m 
a t o r y t o perform s e r v i c e s f o r the c o n s e r v a t i o n 
commission w i t h i n the s t a t e p a r k s . The c o n s e r 
v a t i o n commission s h a l l p r o v i d e p r o p e r s u p e r 
v i s i o n , h o u s i n g and maintenance f o r s a i d p r i s o n e r s 
but the s u r v e i l l a n c e o f s a i d p r i s o n e r s s h a l l 
remain under employees of the board of c o n t r o l . 
A l l such employment, i n c l u d i n g but not l i m i t e d 
t o t h a t p r o v i d e d i n t h i s s e c t i o n , s h a l l have 
as i t s p r i m a r y purpose, and s h a l l p r o v i d e f o r , 
i n c u l c a t i o n or the r e a c t i v a t i o n o f a t t i t u d e s , 
s k i l l s , and h a b i t p a t t e r n s which w i l l be con
d u c i v e t o p r i s o n e r r e h a b i l i t a t i o n . " 

I t i s assumed t h a t p r i s o n l a b o r employed i n the Y e l l o w 
R i v e r F o r e s t i s employed under the a u t h o r i t y o f the f o r e g o i n g 
s t a t u t e . 

Iowa Code S e c t i o n 246.21 (1962) p r o v i d e s : 

"246.21 P r i c e l i s t s t o p u b l i c o f f i c i a l s . The 
board of c o n t r o l s h a l l , from time to t i m e , 
p r e p a r e c l a s s i f i e d and i t e m i z e d p r i c e l i s t s 
o f a r t i c l e s and t h i n g s m a nufactured a t the 
s t a t e i n s t i t u t i o n s c o n t r o l l e d by i t , and f u r 
n i s h such l i s t s t o a l l boards o f s u p e r v i s o r s , 
boards of s c h o o l d i r e c t o r s , c i t y and town c o u n c i l s 
and commissions, township t r u s t e e s , and a l l 
o t h e r departments and o f f i c i a l s o f the s t a t e , 
c o u n t y , c i t i e s , and towns empowered t o make 
purchase of s u p p l i e s f o r p u b l i c p u r p o s e s . " 

Iowa Code S e c t i o n 246.24 (1962) p r o v i d e s : 

"246.24 S e l l i n g p r i c e . Such s u p p l i e s , 
m a t e r i a l , and a r t i c l e s m a n u f a c t u r e d by con
v i c t l a b o r w i t h i n the s t a t e s h a l l be f u r 
n i s h e d by the board of c o n t r o l t o the s t a t e , 
i t s i n s t i t u t i o n s and p o l i t i c a l s u b d i v i s i o n s , 
a t a p r i c e not g r e a t e r than t h a t o b t a i n i n g 
f o r s i m i l a r p r o d u c t s i n the open market." 

We b e l i e v e the f o r e g o i n g s t a t u t e s must be c o n s t r u e d t o g e t h e r -
t h a t i s , i n p a r i m a t e r i a . S e c t i o n 246.18 p r o v i d e s f o r the use o f 
p r i s o n l a b o r i n the s e r v i c e of the C o n s e r v a t i o n Commission w i t h i n 
the s t a t e parks t o the end t h a t p r i s o n e r s ' t r a d e s k i l l s w i l l be 
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sharpened and t h e i r r e h a b i l i t a t i o n engendered. T h i s s e c t i o n 
makes no p r o v i s i o n f o r the s a l e o f what i s produced o r manu
f a c t u r e d by p r i s o n e r s w h i l e d e t a i l e d t o the C o n s e r v a t i o n Com
m i s s i o n , but i t i s r e a s o n a b l e t o conclude t h a t any p r o d u c t 
of t h e i r l a b o r not meant t o s e r v e a C o n s e r v a t i o n Commission 
purpose must be d i s p o s e d o f i n ac c o r d a n c e w i t h the p r o v i s i o n s 
o f o t h e r a p p l i c a b l e s t a t u t e s . 

S e c t i o n 246.21 p r o v i d e s f o r the f u r n i s h i n g o f p r i c e l i s t s 
by the Board o f C o n t r o l t o o t h e r s t a t e departments on goods 
manufactured a t i n s t i t u t i o n s c o n t r o l l e d by the Board of C o n t r o l . 
These i n s t i t u t i o n s i n c l u d e the p r i s o n s . (Iowa Code S e c t i o n 
218.1 ( 1 9 6 2 ) ) . And S e c t i o n 246.18 p r o v i d e s t h a t employees o f 
the Board o f C o n t r o l r e t a i n r e s p o n s i b i l i t y f o r the s u r v e i l l a n c e 
o f p r i s o n e r s detached t o the C o n s e r v a t i o n Commission. The 
p r i s o n e r s remain wards of the Board o f C o n t r o l , and what the 
p r i s o n e r s m a n u f a c t u r e must be made a v a i l a b l e t o o t h e r s t a t e 
departments o n l y i n acco r d a n c e w i t h s t a t u t o r y p r o v i s i o n s . 
S e c t i o n 246.24 governs the f i x i n g o f p r i c e s on p r o d u c t s made 
by c o n v i c t l a b o r f o r d i s p o s i t i o n t o governmental u n i t s . I t 
makes no p r o v i s i o n f o r g i v i n g away the p r o d u c t s , and we a r e 
unable t o f i n d any s t a t u t o r y a u t h o r i t y t o p e r m i t i t . 

T h i s o p i n i o n i s t o be d i s t i n g u i s h e d from one dated 
A p r i l 20 , 1962 d i r e c t e d by t h i s o f f i c e t o the Board o f C o n t r o l , 
a d v i s i n g t h a t board t h a t a l t h o u g h the p r i s o n i n d u s t r i e s c o u l d 
c o n t r a c t w i t h the S t a t e Highway Commission to f u r n i s h road s i g n s 
f o r i n t e r s t a t e highways, they c o u l d not a c t as a prime con
t r a c t o r t o f u r n i s h goods and s u b c o n t r a c t l a b o r , and t h a t p r i s o n 
l a b o r c o u l d not be used t o i n s t a l l s a i d s i g n s . No q u e s t i o n o f 
a g i f t - e i t h e r o f t h i n g s manufactured by c o n v i c t l a b o r or o f 
the l a b o r i t s e l f - was r a i s e d o r answered i n t h a t o p i n i o n . 

It i s the o p i n i o n o f t h i s o f f i c e , t h e r e f o r e , t h a t the 
C o n s e r v a t i o n Commission may not t r a n s f e r by g i f t t o the Hi g h 
way Commission p i c n i c t a b l e s manufactured by c o n v i c t l a b o r . 

Very t r u l y y o u r s , 

ROBERT Bo SCISM 
A s s i s t a n t A t t o r n e y General 

RBSrms 



TAXATION: Moneys and C r e d i t s — S e c t i o n 4 2 9 . 4 , Code, 1962 . 
Mortgages w h i c h do n o t b e a r i n t e r e s t a r e exempt from moneys 
and c r e d i t s t a x . 

LAWRENCE F» SCALISE 
ATTORNEY GENERAL 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

F e b r u a r y 26 ,1965 

Mr. C u r t i s G. Riehm 
Hancock County A t t o r n e y 
338 S t a t e S t r e e t 
G a r n e r , Iowa 50438 

Dear Mr. Riehm: 

T h i s w i l l acknowledge y o u r l e t t e r o f F e b r u a r y 19 , 1965 , 

w h e r e i n you ask t h e f o l l o w i n g q u e s t i o n : 

" I f a p u r c h a s e money mortgage on a farm does 
n o t p r o v i d e f o r i n t e r e s t t o be p a i d on t h e 
amount o f t h e mortgage o r mortgage n o t e , i s 
t h e amount o f t h e mortgage i n c l u d a b l e f o r 
moneys and c r e d i t s f o r t h e mortgagee?" 

P l e a s e be a d v i s e d t h a t t h e Iowa S t a t e Tax Commission's 

p o l i c y i s t o t r e a t mortgages w h i c h do n o t b e a r i n t e r e s t as 

b e i n g exempt from moneys and c r e d i t s t a x . I n t h i s c o n n e c t i o n 

we c a l l y o u r a t t e n t i o n t o t h e second p a r a g r a p h o f S e c t i o n 

4 2 9 . 4 , Code o f Iowa, 1962s 

6 5 - 2 - 2 1 
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" A l l n o n i n t e r e s t - b e a r i n g moneys and c r e d i t s 
and a c c o u n t s r e c e i v a b l e s h a l l be t a x exempt, 
b u t t h e f i v e t h o u s and d o l l a r exemption as 
s e t o u t i n t h i s s e c t i o n s h a l l n o t a p p l y i n 
t h e e v e n t such n o n i n t e r e s t - b e a r i n g moneys 
and c r e d i t s and a c c o u n t s r e c e i v a b l e exempted 
h e r e i n s h a l l exceed f i v e t h o u s and d o l l a r s 
and i f l e s s t h a n f i v e t h o u s a n d d o l l a r s t h e n 
o n l y so much-thereof as s h a l l amount t o f i v e 
t h o u s a n d d o l l a r s when added t o such n o n i n t e r e s t -
b e a r i n g moneys and c r e d i t s and a c c o u n t s r e c e i v 
a b l e , " 

V e r y t r u l y y o u r s . 

Thomas W» McKay 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

TWM/f 



COUNTY AND COUNTY OFFICERS - Township T r u s t e e s : S e c t i o n s 359-37 
and 113-1 o f the 1962 Code o f Iowa. Township T r u s t e e s have power 
under S e c t i o n 359 - 37 t o fen c e i n a township cemetery. Township 
l a n d used as a cemetery would be under S e c t i o n 113-1 as the 
township can be under t h a t s t a t u t e as a ' " r e s p e c t i v e owner o f 
a d j o i n i n g t r a c t o f l a n d . " 

F e b r u a r y 23, 1965 

Mr. K e i t h A. M c K i n l e y 
M i t c h e l l County A t t o r n e y 
M i t c h e l l County Court House 
Osage, Iowa 

Dear Mr. M c K i n l e y : 

You have s u b m i t t e d the f o l l o w i n g q u e s t i o n : 

"The Township T r u s t e e s o f J e n k i n s Town
s h i p i n t h i s County m a i n t a i n and o p e r a t e 
a cemetery which a d j o i n s f i v e p a r c e l s of 
p r o p e r t y each o f which i s owned by a 
d i f f e r e n t p e r s o n . One o f the f i v e s e c 
t i o n s o f f e n c e i s i n a s t a t e of d i s r e p a i r 
t o t h e e x t e n t t h a t t h e c a t t l e o f the ad
j o i n i n g landowner have, on o c c a s i o n , 
g o t t e n i n t o the cemetery. The q u e s t i o n 
a r i s e s as t o whether o r not the expense 
of the r e p a i r o f t h i s fence, must be 
sha r e d by the Township as w e l l as the 
a d j o i n i n g landowner. T h e r e f o r e , I would 
ask your o p i n i o n as t o the meaning o f 
the words " t o i n c l o s e " as c o n t a i n e d i n 
S e c t i o n 359-37 o f the Code o f Iowa, 1962." 

S e c t i o n 359-37 o f the 1962 Code o f Iowa reads as 
f o l 1 o w s : 

"The t r u s t e e s , board o f d i r e c t o r s , o r 
o t h e r o f f i c e r s h a v i n g the cus t o d y and 
c o n t r o l o f any cemetery i n t h i s s t a t e , 
s h a l l have power, s u b j e c t t o the bylaws 
and r e g u l a t i o n s o f such cemetery, t o 
i n c l o s e , improve, and adorn the ground 
o f such cemetery; t o c o n s t r u c t avenues 
in the same; t o e r e c t p r o p e r b u i l d i n g s 
f o r the use of s a i d cemetery; t o p r e 
s c r i b e r u l e s f o r the imp r o v i n g o r a d o r n 
ing the l o t s t h e r e i n , o r f o r the e r e c t i o n 
o f monuments o r o t h e r memorials o f the 
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dead upon such l o t s ; and t o p r o h i b i t any 
use, d i v i s i o n , improvement o r adornment 
o f a l o t which they may deem improper. 

"The t r u s t e e s , a f t e r such l a n d has been 
a d v e r t i s e d f o r s e a l e d b i d s by the t r u s t e e s , 
s h a l l have a u t h o r i t y t o s e l l and d i s p o s e 
o f any lands o r p a r c e l s o f lands h e r e t o f o r e 
d e d i c a t e d f o r cemetery purposes and which 
a r e no l o n g e r n e c e s s a r y f o r such p u r p o s e s , 
f o r t he reason t h a t no b u r i a l s a r e b e i n g 
made in such cemetery, p r o v i d e d t h a t any 
p o r t i o n o f s a i d cemetery i n which b u r i a l s 
have been made s h a l l be kept and m a i n t a i n e d 
by s a i d t r u s t e e s . The proceeds from such 
s a l e s s h a l l be d e p o s i t e d i n the t a x fund 
e s t a b l i s h e d i n a c c o r d a n c e w i t h s e c t i o n 
359-30, t o be used f o r the purpose of t h a t 
f u n d . " 

Our o p i n i o n i n rega r d t o the meaning of the words " t o 
i n c l o s e " as c o n t a i n e d i n the above s t a t u t o r y s e c t i o n i s t h a t 
the township t r u s t e e s a r e empowered t o fen c e t h e i r cemetery. 
S i n c e t h e r e a r e no A t t o r n e y G e n e r a l ' s o p i n i o n s o r cases on 
p o i n t , the r u l e s o f s t a t u t o r y c o n s t r u c t i o n must be i n d u l g e d 
i n t o d e t e r m i n e the meaning of the s t a t u t e as t h a t i s the 
i s s u e . The f i r s t r u l e i s t o c o n s t r u e words o f the s t a t u t e s 
a c c o r d i n g t o t h e i r p l a i n meaning. T h i s appears t o be p o s s i b l e 
i n t h i s c a s e . 

The f o l l o w i n g case c i t a t i o n b ears out the f a c t t h a t the 
p l a i n meaning o f the word i n the s t a t u t e g r a n t s the a u t h o r i t y 
t o f e n c e t h e cemetery. T h i s p l a i n meaning i s the l e g a l mean
ing as w e l l as the d i c t i o n a r y d e f i n i t i o n . 

" I n o r d e r t h a t l a n d s h a l l be ' i n c l o s e d , ' 
w i t h i n the meaning o f V.S. 4626, I t must 
be s u r r o u n d e d by v i s i b l e o b j e c t s , n a t u r a l 
o r a r t i f i c i a l , and an imaginary boundary 
i s not enough. I t i s not s u f f i c i e n t t h a t 
the l o c u s i n quo and an a d j o i n i n g p a r c e l • 
o f l a n d , taken t o g e t h e r as one t r a c t , a r e 
i n c l o s e d . " Payne v. Go u l d , 52 A. 421, 
74 V t . 208. 

" I n o r d e r t o c o n s t i t u t e i n c l o s e d lands i t 
i s not n e c e s s a r y t h a t such l a n d s h o u l d be 
c o n f i n e d w i t h i n an a c t u a l and s u f f i c i e n t 
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f e n c e , but i f the same i s i n any manner 
i n c l o s e d , s u f f i c i e n t t o p r o t e c t the l a n d 
from d e p r e d a t i o n , by a r t i f i c i a l o r n a t u r a l 
means, i t would be s u f f i c i e n t . " Haynie 
v. S t a t e , Tex.., 75 S.W. 24, 25, kS, Tex. 
Cr. R . 204. 

" ' I n c l o s e d , ' when a p p l i e d t o l a n d s , as 
d e f i n e d by Webster, i s ' s e p a r a t e d from com
mon grounds by a f e n c e . ' W o r c e s t e r d e f i n e s 
i t - as ' p a r t e d o f f or shut i n by a f e n c e ; 
s e t o f f , as p r i v a t e p r o p e r t y . ' I n c l o s e d 
l a n d s , t h e r e f o r e , a r e lands surrounded by 
a f e n c e . " K i m b a l l v. C a r t e r , 27 S.E. 823, 
925, 95 Va. 77, 38 L.R.A. 570. 

Now i f the meaning o f the words " t o i n c l o s e " g i v e s the 
t ownship t r u s t e e s a u t h o r i t y t o f e n c e i n the cemetery, the 
q u e s t i o n we a r e then posed i s whether the township t r u s t e e s 
can be asked t o s h a r e i n the expense of the r e p a i r o r main
tenance of a p a r t i t i o n f e n c e under Chapter 113 o f 1962 Code 
o f Iowa. S e c t i o n 113° 1 and S e c t i o n 113.3 read as f o l l o w s : 

"113.1 P a r t i t i o n f e n c e s . The r e s p e c t i v e 
owners o f a d j o i n i n g t r a c t s o f l a n d s h a l l 
upon w r i t t e n r e q u e s t of e i t h e r owner be 
c o m p e l l e d t o e r e c t and m a i n t a i n p a r t i t i o n 
f e n c e s , or c o n t r i b u t e t h e r e t o , and keep the 
same in good r e p a i r t h r o u g h o u t the y e a r . " 

"113.3 Powers of f e n c e v i e w e r s . The f e n c e 
v i e w e r s s h a l l have power t o d etermine any 
c o n t r o v e r s y a r i s i n g under t h i s c h a p t e r , upon 
g i v i n g f i v e days' n o t i c e i n w r i t i n g t o the 
o p p o s i t e p a r t y or p a r t i e s , p r e s c r i b i n g the 
time and p l a c e o f meeting t o hear and d e t e r 
mine the m a t t e r named in s a i d n o t i c e . Upon 
re q u e s t o f any landowner, the f e n c e v i e w e r s 
s h a l l g i v e such n o t i c e t o a l l a d j o i n i n g 
landowners l i a b l e f o r the e r e c t i o n , m a i n t e n 
ance, r e b u i l d i n g , t r i m m i n g , or c u t t i n g back, 
or r e p a i r i n g o f a p a r t i t i o n f e n c e , or t o 
pay f o r an e x i s t i n g hedge or f e n c e . " 

B e f o r e S e c t i o n 113.1 was amended by the 38th General Assembly 
of the S t a t e o f Iowa, i t read as f o l l o w s ? 

"The r e s p e c t i v e owners of a d j o i n i n g t r a c t s 
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of l a n d , e x c e p t t i m b e r land not used o t h e r 
w i s e than f o r the t i m e r t h e r e o n , from which 
each d e r i v e s any revenue o r b e n e f i t , s h a l l 
be c o m p e l l e d t o e r e c t and m a i n t a i n p a r t i t i o n 
f e n c e s , o r c o n t r i b u t e t h e r e t o , and keep the 
same i n good r e p a i r t h r o u g h o u t the y e a r , and 
i f s a i d f e n c e be hedge, the owner t h e r e o f 
s h a l l t r i m o r cut i t back once i n two years 
t o w i t h i n f i v e f e e t from the ground, u n l e s s 
such owners o t h e r w i s e agree i n a w r i t i n g t o 
be f i l e d w i t h and r e c o r d e d by the township 
c l e r k . " 

The case o f S i n o t t v. D i s t r i c t C o u r t , 201 Iowa 292, 
reads as f o l l o w s a t page 296: 

"Under the p r i o r s t a t u t e , the duty t o b u i l d 
and r e p a i r a p a r t i t i o n f e n c e was a b s o l u t e 
where each owner d e r i v e d a b e n e f i t o r revenue 
from h i s l a n d , and was n o n e x i s t e n t i n o t h e r 
c a s e s . By the amendment, the r i g h t was 
s e c u r e d t o one a d j o i n i n g owner t o compel the 
o t h e r t o c o n t r i b u t e t o a p a r t i t i o n f e n c e on 
w r i t t e n r e q u e s t , w i t h o u t r e g a r d t o the use 
t o which e i t h e r put h i s l a n d . " 

The common law r u l e was t h a t ownership o f l a n d c a r r i e d w i t h 
i t no common law d u t i e s t o e n c l o s e the la n d w i t h f e n c e s . The 
ownership o f la n d c a r r i e d w i t h i t the r i g h t t o e r e c t a d i v i s i o n 
f e n c e on common b o u n d a r i e s o f a d j o i n i n g l a n d s . R i g h t s and ob
l i g a t i o n s under p a r t i t i o n o r d i v i s i o n fences o r i g i n a t e by 
s t a t u t e . 36A C.J.S. Fences, S e c t i o n 5, Page 263-

At page 267 a t S e c t i o n 8B i n Volume 36A o f C.J.S. the f o l -
owing language i s found: 

" P a r t i t i o n e d f e n c e s t a t u t e s c o n f e r no r i g h t s 
o r d u t i e s , except between the owners o r o c 
c u p i e r s o f a d j o i n i n g lands and tho s e who h o l d 
under them. These s t a t u t e s v a r y i n d i f f e r e n t 
j u r i s d i c t i o n s , some c o n f e r r i n g r i g h t s and 
opp o s i n g d u t i e s o n l y on the o c c u p i e r o f ad
j o i n i n g l a n d s , w h i l e o t h e r s a r e c o n s t r u e d t o 
render the remedies p r o v i d e d a v a i l a b l e e i t h e r 
t o the owner o r o c c u p i e r o f one t r a c t o f l a n d 
a g a i n s t e i t h e r the owner o r o c c u p i e r o f the 
adj o i n ing t r a c t . " 
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Thus f a r i n our d i s c u s s i o n o f t h i s problem, i t ap
pears from the s t a t u t o r y h i s t o r y t h a t the law was p u r p o s e l y 
broadened t o i n c l u d e a l l r e s p e c t i v e owners of a d j o i n i n g 
t r a c t s o f l a n d , i r r e g a r d l e s s o f the type o f la n d i n v o l v e d . 

Volume 53 American J u r i s p r u d e n c e a t page 475 under the 
t o p i c Towns and Townships a t S e c t i o n 3, s t a t e s as f o l l o w s 
i n r e g a r d t o to w n s h i p s : 

"So f a r as they may own and manage p r o p e r 
t y , make c o n t r a c t s , o r sue or be sued, 
they a r e c o r p o r a t i o n s . " 

It i s t o be n o t e d t h a t townships a r e c r e a t u r e s o f the 
s t a t e and a r e s u b j e c t t o s t a t e r e g u l a t i o n . A d d i t i o n a l l y , 
township f u n c t i o n s which a r e p r o p r i e t a r y r a t h e r than g o v e r n 
m e n t a l , a r e g e n e r a l l y s u b j e c t t o r e g u l a t i o n by o t h e r muni
c i p a l c o r p o r a t i o n s . A r e v i e w o f S e c t i o n 359-37 i n d i c a t e s 
t h a t the f u n c t i o n of the cemetery i s not used f o r b u r y i n g 
o f paupers so as t o c o n s t i t u t e a r e l i e f f u n c t i o n o f the town
s h i p o r cou n t y . Cemeteries o f the n a t u r e c o n t e m p l a t e d by 
Chapter 397 a r e g e n e r a l l y c o n s i d e r e d t o be of a p r o p i e t a r y 
n a t u r e . Mt. Hope Cemetery v s . C i t y o f Boston (1893) 158 
Mass. 509, 33 N.E. Rep. 695. P r o p r i e t a r y f u n c t i o n s o f g o v e r n 
mental s u b d i v i s i o n s can be r e g u l a t e d by s t a t e s t a t u t e s . 38 
Am. J u r . , M u n i c i p a l C o r p o r a t i o n s , S e c t i o n 575-

An a r e a where the government i n s t r u m e n t a l i t y w i l l r e g u 
l a t e government i n s t r u m e n t a l i t y i s z o n i n g . 68 Am. J u r . under 
the t o p i c Zoning a t page 1009, S e c t i o n 120, c o n t a i n s the f o l 
l o w i n g languages 

" M u n i c i p a l i t i e s a r e sometimes regarded as 
s u b j e c t t o the p r o h i b i t i o n s or r e s t r i c 
t i o n s o f t h e i r own z o n i n g o r d i n a n c e s , i n 
s o f a r as the p r o p e r t y i s b e i n g used i n 
the performance o f a p r o p r i e t a r y or c o r 
p o r a t e f u n c t i o n , as d i s t i n g u i s h e d from a 
governmental f u n c t i o n . " 

The o t h e r c o n s i d e r a t i o n i n t h i s m a t t e r i s the meaning o f 
S e c t i o n 113.1 and whether any c o n s t r u c t i o n but the p l a i n mean
ing s h o u l d be c o n s i d e r e d . I t i s a w e l l s e t t l e d r u l e o f law i n 
Iowa t h a t where the language o f the s t a t u t e i s p l a i n and unam
biguous and meaning t h e r e o f i s c l e a r , c o u r t s a r e not p e r m i t t e d 
t o s e a r c h f o r meaning beyond ex p r e s s terms of the s t a t u t e . 

T h e r e f o r e , i t i s my o p i n i o n from the s t a t u t o r y h i s t o r y , 
from the f u n c t i o n b e i n g employed by the t o w n s h i p , and from the 
p l a i n meaning o f the s t a t u t e , p l u s the f a c t t h a t the township 
governments are e n t i r e l y governed by s t a t e law, t h a t a town
s h i p cemetery can be a r e s p e c t i v e owner o f an a d j o i n i n g t r a c t 
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of l a n d under S e c t i o n 113.1 and i f the a d j o i n i n g p r o p e r t y 
owner t a k e s the s t e p s p r o v i d e d under Chapter 113, t h i s m a t t e r 
would be s u b j e c t t o d e t e r m i n a t i o n by the fen c e v i e w e r s who 
a r e d e s i g n a t e d by S e c t i o n 359-17 to be the township t r u s t e e s . 

I t i s t o be f u r t h e r n o t e d t h a t the Iowa L e g i s l a t u r e has 
in the p a s t s p e c i f i c a l l y r e q u i r e d s c h o o l d i s t r i c t s t o f e n c e 
wherever they a d j o i n c u l t i v a t e d o r improved ground. T h i s 
i s a t S e c t i o n 297-13- T h i s i s a f u r t h e r i n d i c a t i o n t h a t the 
L e g i s l a t u r e does not wish t o e x c l u d e townships from b e i n g 
c o n s i d e r e d t o be an "owner o f a d j o i n i n g t r a c t s o f l a n d " under 
S e c t ion 113 .1 • 

R e s p e c t f u l l y s u b m i t t e d , 

/S/ Timothy McCarthy 
T I M O T H Y M C C A R T H Y 

S o l i c i t o r Genera 1 

TMcC: ew 



SOLDIER'S RELIEF: Legal Residence n The removal of the soldier and 
his family to a county with the good faith intention of making 
that his home is a l l that is necessary to entitle the soldier to 
r e l i e f . Section 250.1, 1962 Code of Iowa. 

State of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

March 3, 1965 

Mr. Don E. Guest 
Cherokee County Auditor 
Cherokee, Iowa 

Dear Mr. Guest: 

This is to acknowledge receipt of your letter of February 
2, 1965 as follows: 

"Our Soldier's Relief Commission would 
like an opinion on the term of residency 
in connection with their r e l i e f work. 
There seems to be some difference in 
their interpretation of the law, Code 
of Iowa, 1962, Chapter 250." 

In reply thereto/ I advise that there has been no specific 
term of residency requirements set out in Section 250.1, 1962 Code 
of Iowa. The term "legal residence" has been defined several 
times in the opinions of the Attorney General of Iowa as such: 

"The only residence required i s that the 
one receiving r e l i e f have a domicile within 
the county* and that by domicile we meant 
that the soldier, his widow, or orphan 
have a residence in said county with the 
intention of making that his home. In 
other words/ the removal of the soldier 
and his family to a county with the good 
faith intention of making that his home 
is a l l that i s necessary to entitle the 
soldier to r e l i e f , " 

Therefore, i t appears that the commission's only criterion 
for determining a parties "Legal Residence" is whether that party 

#65«3-l 
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has a good f a i t h intention of making h i s home i n that county, 
rather than the length of time that party has been within the 
county. 

For further authority dealing with problems which aris e 
concerning the term "Legal Residence", I re f e r you to the following 
opinions of the Attorney General. 1930 OAG 47, 1936 OAG 311, 1940 PAG 
49, 1948 OAG 12, 1954 OAG 164. 

Very t r u l y yours, 

/ s / Nolden Gentry 

NOLDEN GENTRY 
Assistant Attorney General 

NG: ms 



COUNTIES AND COUNTY OFF ICERS = C o u n t y H o s p i t a - l s - - E m p l o y e e - B e r r e f i t s : 
* U n l i q u i da t e d C l a i m s ; S e c t i o n s 3^1 .2.1 , 3^-7-1 - 3 * - a 4 7 - , - 1 4 j 9 - ) - ( 1 0 ) C o d a -

1 9 6 2 T h e s e s t a t u t e s p e r m i t t r u s t e e s o f c o u n t y h o s p i t a l s t o 
c o m p e n s a t e t h e i r e m p l o y e e s w i t h a c c i d e n t and h e a l t h r e t i r e m e n t 
a n n u i t y , a n d d e a t h b e n e f i t i n s u r a n c e p o l i c i e s . C o u n t y h o s p i t a l 
) o a r d s o f t r u s t e e s a r e n o t r e q u i r e d t o r e q u i r e v e r i f i e d a f f i d a v i t s 
o f u n l i q u i d a t e d c j a i m s b e c a u s e S e c . 3 3 1 . 2 1 a p p l i e s o n l y t o c l a i m s 
p r o c e s s e d by t h e b o a r d o f s u p e r v i s o r s o r t h e c o u n t y a u d i t o r , w h o s e 
p a r t i c i p a t i o n i s n o t r e q u i r e d i n t h e p a y m e n t o f h o s p i t a l c l a i m s 
p r o v i d e d i n S e c . 3^7-12 a s amended by t h e 5 8 t h G e n e r a l A s s e m b l y . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

M a r c h 8, 1965 

M r . Ke i t h A . M c K i n l e y 
M i t c h e l l C o u n t y A t t o r n e y 
O s a g e , Iowa 

Dear M r . M c K i n l e y : 

You r e q u e s t e d an o p i n i o n as t o w h e t h e r c o u n t y hos-> 
p i t a Is h a v e a u t h o r i t y t o p r o v i d e : 

" c e r t a i n ' f r i n g e b e n e f i t s ' f o r t h e i r em-
N p l o y e e s as a p a r t o f t h e p e r s o n n e l p o l i c y 
/ a n d t h e p r u d e n t management o f t h e h o s p i t a l 

g e n e r a l l y . S p e c i f i c a l l y , t h e p r o b l e m i s 
w h e t h e r c o u n t y h o s p i t a l s may p r o v i d e a n d 
pay f o r B Jue S h i e l d - B l u e C r o s s , o r 
p r i v a t e i n s u r a n c e p o l i c i e s , c o v e r i n g h o s 
p i t a l i z a t i o n , a c c i d e n t a n d h e a l t h b e n e f i t s , 
r e t i r e m e n t a n n u i t y a n d d e a t h b e n e f i t s , s o -
c a l l e d l o s s o f t i m e o r wage p r o t e c t i o n 
p o l i c i e s o r any o t h e r t y p e s o f i n s u r a n c e 
b e n e f i t s . Does S u b - S e c t i o n s 9 a n d 10 o f 
S e c t i o n 3h7.]h, Code o f Iowa 1 9 6 2 , o r any 
o t h e r a p p l i c a b l e s e c t i o n o f t h e l a w , 
a u t h o r i z e c o u n t y h o s p i t a l s t o p a r t i c i p a t e 
i n g r o u p i n s u r a n c e p l a n s p r o v i d i n g a l l 
o r any p a r t o f t h e a b o v e s t a t e d c o v e r a g e ? " 

Y o u r a t t e n t i o n i s d i r e c t e d t o S e c t i o n 3 ^ 7 - 1 3 , p a r a g r a p h 
k o f t h e C o d e , 1 9 6 2 , w h i c h g i v e s t h e h o s p i t a l b o a r d o f 
t r u s t e e s power t o f i x t h e " c o m p e n s a t i o n " o f an a d m i n i s t r a 
t o r , a s s i s t a n t s a n d e m p l o y e e s : 

uk. E m p l o y an a d m i n i s t r a t o r , a n d n e c e s s a r y 
a s s i s t a n t s a n d e m p l o y e e s , a n d f i x t h e i r 
c o m p e n s a t i o n . " 

) The f i e l d o f e m p l o y e r - e m p l o y e e r e l a t i o n s has e x p a n d e d 
f a r b e y o n d t h e t i m e when money wages a l o n e w e r e t h e s o l e 
c o n s i d e r a t i o n f o r a w o r k a g r e e m e n t . The t y p e s o f b e n e f i t s 
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s e t f o r t h i n y o u r l e t t e r a r e o f t e n d e c i d i n g f a c t o r s i n an 
e m p l o y m e n t c o n t r a c t a n d c e r t a i n l y c o n s t i t u t e a p a r t o f 
t h e c o m p e n s a t i o n f o r w h i c h one may w o r k . 

O t h e r j u r i s d i c t i o n s h a v e d e f i n e d " c o m p e n s a t i o n " 
b r o a d l y e n o u g h t o i n c l u d e t h e m . V o r h e e s v . C i t y o f M i a m i 
( F l o r i d a 1 9 ^ 0 ) , 199 S o . 3 1 3 , S a l z v . S t a t e H o u s e C o m m i s s i o n 
18 N . J . 1 0 6 , 112 A 2 d 7 1 6 . We c o n c u r i n t h a t d e f i n i t i o n . 

Our d e c i s i o n i s s t r e n g t h e n e d by S e c t i o n 3 ^ 7 - 1 ^ , Code 
1 9 6 2 , g r a n t i n g t h e t r u s t e e s o p t i o n a l power t o : 

" ( 9 ) P r o c u r e a n d pay p r e m i u m s on any a n d 
a l l i n s u r a n c e p o l i c i e s r e q u i r e d f o r t h e 
p r u d e n t management o f t h e h o s p i t a l , i n 
c l u d i n g b u t n o t l i m i t e d t o p u b l i c l i a 
b i l i t y , p r o f e s s i o n a l m a l p r a c t i c e l i a b i l i t y , 
w o r k m e n ' s c o m p e n s a t i o n and v e h i c l e l i a 
b i l i t y . S a i d i n s u r a n c e may i n c l u d e a s 
a d d i t i o n a l i n s u r e d s t h e b o a r d o f t r u s t e e s 
a n d e m p l o y e e s o f t h e h o s p i t a l . * * * " 

a n d : 

" ( 1 0 ) Do a l l t h i n g s n e c e s s a r y f o r t h e 
m a n a g e m e n t , c o n t r o l a n d g o v e r n m e n t o f 
s a i d h o s p i t a l a n d e x e r c i s e a l l t h e r i g h t s 
a n d d u t i e s p e r t a i n i n g t o h o s p i t a l t r u s 
t e e s g e n e r a l l y , u n l e s s s u c h r i g h t s o f 
h o s p i t a l t r u s t e e s g e n e r a l l y a r e s'pec-
f i c a l l y d e n i e d by t h i s c h a p t e r , o r u n l e s s 
s u c h d u t i e s a r e e x p r e s s l y c h a r g e d by 
t h i s c h a p t e r . " 

The s e c o n d q u e s t i o n i s w h e t h e r c o u n t y h o s p i t a l s m u s t 
be p r e s e n t e d w i t h a f f i d a v i t s v e r i f y i n g u n 1 i q u i d a t e d c l a i m s 
a s r e q u i r e d i n S e c t i o n 3 3 1 . 2 1 , Code 1 9 6 2 . The a n s w e r t o 
t h i s q u e s t i o n i s f o u n d i n t h e h i s t o r i c a l d e v e l o p m e n t o f 
S e c t i o n s 331-21 a n d 3̂ +7 -12- The N i n t h G e n e r a l A s s e m b l y 
i n " a n A c t r e l a t i n g t o s u i t s a g a i n s t c o u n t i e s " p r o v i d e d 
t h a t no a c t i o n a g a i n s t a c o u n t y on an u n l i q u i d a t e d c l a i m 
c o u l d be commenced u n t i l t h e c l a i m h a d b e e n p r e s e n t e d a n d 
a demand f o r p a y m e n t made t o t h e b o a r d o f s u p e r v i s o r s . 
A c t s 1862 ( 9 G . A . ) C h . 93- The Code o f 1873 u n d e r t h e 
h e a d i n g " M a n n e r o f Commenc ing A c t i o n s " r e q u i r e d s e r v i c e o f 
s u c h c l a i m s be made upon t h e a u d i t o r o r c h a i r m a n o f t h e 
b o a r d o f s u p e r v i s o r s , a g a i n w i t h p r e s e n t a t i o n a n d demand 
a c o n d i t i o n p r e c e d e n t t o t h e i n i t i a t i o n o f a j u d i c i a l p r o 
c e e d i n g ; Code 1 8 7 3 , S e c t i o n 2 6 1 0 . I t was a t t h i s p o i n t 
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t h a t t h e v e r i f i c a t i o n r e q u i r e m e n t was a d d e d . T h i s a c t was 
a p p l i c a b l e t o f e e s o r c o m p e n s a t i o n , n o t f i x e d s a l a r i e s ; 
a n d r e q u i r e d a v e r i f i e d a f f i d a v i t be f i l e d i n t h e a u d i t o r ' s 
o f f i c e t o s u p p o r t t h e c l a i m . Code 1 8 7 3 , S e c t i o n 3 8 4 3 - T h i s 
s e c t i o n w o u l d seem t o h a v e b e e n a p p l i c a b l e t o a l l c l a i m s 
a g a i n s t c o u n t i e s p r o c e s s e d by t h e b o a r d o f s u p e r v i s o r s a n d 
t h e a u d i t o r . 

The two s e c t i o n s w e r e u n i t e d by an A c t o f t h e E x t r a 
o r d i n a r y S e s s i o n o f t h e F o r t i e t h G e n e r a l A s s e m b l y i n t o w h a t 
i s now S e c t i o n 331-21 o f t h e C o d e , 1 9 6 2 . 

C h a p t e r 3^7 o f t h e Code d e a l i n g w i t h c o u n t y h o s p i t a l s 
c l e a r l y made t h i s p r o c e d u r e a n d h i s t o r y a p p l i c a b l e t o c l a i m s 
u n d e r t h a t c h a p t e r by S e c t i o n 3^7-12 w h i c h , when o r i g i n a l l y 
e n a c t e d , r e q u i r e d t h e p a r t i c i p a t i o n o f a u d i t o r s a n d s u p e r 
v i s o r s i n t h e p a y m e n t o f c l a i m s a s a r e s u l t o f c o u n t y h o s p i t a l 
a c t i v i t i e s . B u t i n 1959 t h e F i f t y - e i g h t h G e n e r a l A s s e m b l y 
amended t h i s p r o c e d u r e t o e x c l u d e t h e a u d i t o r a n d s u p e r v i s o r s 
a n d p r o v i d e f o r w a r r a n t s c o u n t e r - s i g n e d by t h e c h a i r m a n o f 
t h e b o a r d o f t r u s t e e s , a n d c l a i m s t o be c e r t i f i e d c o r r e c t 
by t h a t b o a r d . The r e s u l t o f t h i s amendment w o u l d seem t o 
be a b r e a k w i t h t h e h i s t o r y o f S e c t i o n 3 3 1 . 2 1 n u l l i f y i n g 
a s t o c o u n t y h o s p i t a l s t h e r e q u i r e m e n t o f v e r i f i c a t i o n , 
S e c t i o n 3 ^ 7 - 1 2 , Code 1 9 6 2 , w i t h t h e i n t e r e s t b e i n g t o e l i m 
i n a t e an u n m a n a g e a b l e p r o c e d u r a l r e q u i r e m e n t . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / Dan L. J o h n s t o n 

DAN L. JOHNSTON 
A s s i s t a n t A t t o r n e y G e n e r a l 
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E x e c u t i v e C o u n c i l : A d m i n i s t r a t i v e o o u y ui s p c - , . . - r ~ , , w . _ 

=nd h a s no a u t h o r i t y t o h o l d a d m i n i s t r a t i v e h e a r i n g on t h e 
Q u e s t i o n o f a p p r o v a l o f s a l e by t h e H i g h w a y C o m m i s s i o n . 
S t a t u t o r y a u t h o r i t y f o r s u c h h e a r i n g i s l a c k i n g . S e c t i o n 
3 0 6 . 16 , Code o f iowa ' . 

M a r c h 3 , J$65 

r i r . ty. C . i v s l l m s n , S e c r e t a r y 
e x e c u t i v e C o u n c i l o f i c w a ' 
L O C A L 

D e a r Hr - V<e 1 Ima.n : 

r e f e r e n c e i s - h e r e i n • made t o y o u r s o f t h a I S t h 

u ? t . , w i t h 5 r e q u e s t f r o m the' H i g h w a y C o m m i s s i o n r e l a 

t i v e t o t h e I s s u a n c e o f a p a t e n t f o r t h e C i t y o f S l o t t * 

C i t y f o r p a r t s o f t h i r t e e n l o t s In Woodbury C o u n t y f o r 

t h s sum o f $ 1 0 , SCO* A c c o m p a n y i n g y o u r l e t t e r I s a 

l e t t e r t o t h e C o u n c i l f r o m Wi 1 i tajr. A . S h u n x i n s k y , a n 

a t t o r n e y o f S i o u x C i t y , r e c i t i n g B m a t t e r w h i c h he 

c l a i m s rfou1d h a v e an e f f e c t u p o n y o u r power t o a p p r o v e 

t h i s p u r c h a s e . 

H o w e v e r , ) a d v i s e y o u t h a t t h e E x e c u t i v e C o u n c i l 

i s a n s c m i n l s t ' r s t i v e b o d y o f s p e c i f i c p o w e r s , 3j»jong 

w h i c h i s t h e p o w e r t o a p p r o v e a s a l s o f l a n d by t h e 

H i g h w a y C o m m i s s i o n * £ea S e c t i o n 3 0 6 , 1 6 , Code o f 1 9 6 2 . 

However ,- you r , p o ^ e r d o e s n o t I n c l u d e t h e p o w e r t o ad

judicate s- c l e- im o f a third party adverse t o t h i s 

e p p r o v a I , A<dj t rc i tc ,a t fon o f s u c h c l a i m In c o n n e c t i o n 



M r . 'v. C . l / c l i r v ^ n 2 

A ' S t h t&e d e c c r l b e d power o f a p p r o v s 1 *s o n l y s f fee11-ve

s t art a t i m l n l s t r a t i v a h e a r i n g - ? h ® r e Is no s t a t u t o r y 

a u t h o r 5 t y i n t'nc*- E x e c u t i v e Coyne I I f o r e n t e r t a i n i n g s u c h 

c i o i r n n o r f o r a n .s<&r»«n I s-t r&'c'l v e h e a r i n g t h e r e o n . 

^ r e n t i n g o f t h e r e q u e s t free? t h e H i g h w a y Con-mi ss t on 

I s w i t h i n t h e p o w e r o f t h e C o u h c ! I e n d rr.sy be a p p r o v e d . ' 

R e s p e c t f u l l y s u b m i t t e d , 

OSCAR- STRAUSS 
H r s t - - ' A s s i s t a n t A t t o r n e y G e n e r a l 



CONSERVATION: Management a g r e e m e n t s w i t h m u n i c i p a l i t i e s . §§19.23, 
1 1 1 . 2 7 , Code o f I o w a , 1 9 6 2 , as amended by A c t s o f t h e 6 0 t h G . A . The 
S t a t e C o n s e r v a t i o n C o m m i s s i o n i n t h e c o n t e x t o f an a g r e e m e n t u n d e r 
w h i c h a c o u n t y , c i t y o r t own u n d e r t a k e s t o m a i n t a i n l a n d s o v e r w h i c h 
t h e c o m m i s s i o n has j u r i s d i c t i o n , may t r a n s f e r p i c n i c t a b l e s , e t c . , t o 
t h e p a r t i c i p a t i n g m u n i c i p a l i t y i n a c c o r d a n c e w i t h t h e s t r i c t u r e s n o t e d 
h e r e i n . 

M a r c h 8 , 1965 

M r . E. B. S p e a k e r , D i r e c t o r 
S t a t e C o n s e r v a t i o n C o m m i s s i o n 
E. 7 t h a n d C o u r t 
L O C A L 

D e a r M r . S p e a k e r : 

In a r e c e n t l e t t e r , y o u r e q u e s t e d an o p i n i o n f r o m t h i s 
o f f i c e on t h e f o l l o w i n g m a t t e r : 

U n d e r S e c t i o n 11 1 . 27 , Code o f I o w a , 1 9 6 2 , 
a s amended by C h a p t e r 1 0 5 , A c t s o f t h e 6 0 t h 
G . A . , t h e S t a t e C o n s e r v a t i o n C o m m i s s i o n may 
e n t e r i n t o a g r e e m e n t s w i t h a c o u n t y , c i t y o r 
t own u n d e r w h i c h one o f t h e l a t t e r u n d e r t a k e s 
t o m a i n t a i n l a n d s b e l o n g i n g t o t h e S t a t e . The 
a r e a s i n v o l v e d i n s u c h a g r e e m e n t s a r e s m a l l 
r e c r e a t i o n a l a r e a s w h o s e v a l u e i s p r i m a r i l y 
l o c a l . In e f f e c t i n g s u c h a g r e e m e n t s , t h e 
c o m m i s s i o n l e a v e s a l l p e r m a n e n t f i x t u r e s i n 
p l a c e . C o n s i d e r i n g t h a t i t o f t e n c o s t s m o r e 
t o r emove p i c n i c t a b l e s , p i c n i c f i r e p l a c e s , 
a n d g a r b a g e c a n s t h a n t h e y a r e w o r t h , may t h e 
c o m m i s s i o n a l s o t r a n s f e r t h e s e i t e m s t o t h e 
g o v e r n m e n t a l s u b d i v i s i o n w h i c h a g r e e s t o m a i n 
t a i n t h e a r e a ? Such i t e m s a p p e a r on t h e c o m 
m i s s i o n ' s i n v e n t o r y . 

P e r t i n e n t s e c t i o n s o f t h e c o d e o f I o w a , 1 9 6 2 , a r e : 

" S e c t i o n 1 1 1 . 2 7 . Managemen t by m u n i c i p a l i t i e s . 
The c o m m i s s i o n m a y , s u b j e c t t o t h e a p p r o v a l o f 
t h e e x e c u t i v e c o u n c i l , e n t e r i n t o an a g r e e m e n t 
o r a r r a n g e m e n t w i t h t h e b o a r d o f s u p e r v i s o r s o f 
a n y c o u n t y o r t h e c o u n c i l o f a n y c i t y o r t own 
w h e r e b y s u c h c o u n t y , c i t y , o r town s h a l l u n d e r 
t a k e t h e c a r e a n d m a i n t e n a n c e o f any l a n d s u n d e r 
t h e j u r i s d i c t i o n o f t h e c o m m i s s i o n . C o u n t i e s , 
c i t i e s , a n d t o w n s a r e a u t h o r i z e d t o m a i n t a i n 
s u c h l a n d s a n d t o pay t h e e x p e n s e t h e r e o f f r o m 
t h e g e n e r a l f u n d o f s u c h c o u n t y , c i t y o r town a s 
t h e c a s e may b e . " (As amended by C h a p t e r 1 0 5 , 
A c t s o f t h e 6 0 t h G . A . ) . 
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" S e c t i o n 19 - 2 3 - D i s p o s a l o f s t a t e p r o p e r t y . 
S a i d c o u n c i l may d i s p o s e o f any p e r s o n a l p r o p e r t y 
when t h e same s h a l l , f o r a n y r e a s o n , become u n 
n e c e s s a r y o r u n f i t f o r f u r t h e r u s e by t h e s t a t e . " 

The " c o u n c i l " r e f e r r e d t o i n S e c t i o n 19-23 i s t h e e x e c u t i v e 
c o u n c i l o f t h e s t a t e . 

S e c t i o n 1 1 1 . 2 7 a u t h o r i z e s t h e C o n s e r v a t i o n C o m m i s s i o n t o 
e n t e r i n t o an " a g r e e m e n t o r a r r a n g e m e n t " w i t h a c o u n t y , c i t y , o r 
town u n d e r w h i c h one o f t h e l a t t e r u n d e r t a k e s t h e " c a r e a n d m a i n 
t e n a n c e " o f l a n d s o v e r w h i c h t h e C o m m i s s i o n has j u r i s d i c t i o n . 
A p p r o v a l o f t h e e x e c u t i v e c o u n c i l i s r e q u i r e d . A u t h o r i t y i s g i v e n 
t o t h e g o v e r n m e n t a l s u b d i v i s i o n t o m a i n t a i n t h e l a n d s i n p r o m u l 
g a t i o n o f t h e a g r e e m e n t a n d t o e x p e n d money f r o m i t s g e n e r a l , 
f u n d f o r t h a t p u r p o s e . T h e r e a r e no d i c t a t e s a s t o t h e f o r m o r 
s u b s t a n c e o f t h e a g r e e m e n t , b u t t h e s t a t u t e does n o t c o n t e m p l a t e 
t h e t r a n s f e r o f t i t l e t o r e a l p r o p e r t y : T h a t r e m a i n s i n t h e s t a t e . 

I t i s t h e E x e c u t i v e C o u n c i l w h i c h m u s t a p p r o v e management 
a g r e e m e n t s a n d i t i s t h e E x e c u t i v e C o u n c i l w h i c h a l s o p o s s e s s e s 
. t he a u t h o r i t y t o d i s p o s e o f S t a t e - o w n e d p e r s o n a l p r o p e r t y . S e c t i o n 
1 9 . 2 3 , Code o f I o w a , 1 9 6 2 . I t may " d i s p o s e " o f s u c h p r o p e r t y 
when i t b e c o m e s " u n n e c e s s a r y o r ' u n f i t f o r f u r t h e r u s e " by t h e 
S t a t e . 

B u t no q u e s t i o n o f d i s p o s i t i o n o f s t a t e p e r s o n a l p r o p e r t y 
a r i s e s i f w h a t t h e c o m m i s s i o n w i s h e s t o do i s " l e a v e " i t i n 
s t a t e p a r k s o r on o t h e r l a n d s w h i c h a r e t o be m a i n t a i n e d by a 
c o u n t y , c i t y , o r t o w n . The c o m m i s s i o n ' s r e c o r d s c a n r e f l e c t i t s 
c o n t i n u e d o w n e r s h i p o f t h e p e r s o n a l p r o p e r t y ; i t s a g r e e m e n t w i t h 
t h e c o u n t y , c i t y o r town can r e f l e c t t h e l a t t e r ' s c o m m i t m e n t t o 
m a i n t a i n a n d a c c o u n t f o r i t . S t a t u t o r y a u t h o r i t y f o r t h i s v i e w 
i s p r e s e n t i n S e c t i o n 4 . 2 , w h i c h i m p o s e s an o b l i g a t i o n t o c o n 
s t r u e t h e p r o v i s i o n s o f t h e Code l i b e r a l l y " t o p r o m o t e i t s o b 
j e c t s a n d a s s i s t t h e p a r t i e s i n o b t a i n i n g j u s t i c e . " 

I f w h a t t h e c o m m i s s i o n s e e k s t o do i s g i v e away o r s e l l 
p e r s o n a l p r o p e r t y - t h a t i s . , t r a n s f e r t i t l e t o i t -- a d i f f e r e n t 
q u e s t i o n a r i s e s . I t c a n do s o o n l y by a c t i n g t h r o u g h a n d w i t h 
t h e e x e c u t i v e c o u n c i l ' s a p p r o v a l . I f i n t h e c o n t e x t o f a m a n a g e 
ment a g r e e m e n t e f f e c t e d u n d e r S e c t i o n 1 1 1 . 2 7 i t w i s h e s t o t r a n s 
f e r t i t l e t o p e r s o n a l p r o p e r t y , t h e n t h e a g r e e m e n t s h o u l d s o 
s i g n i f y . In c o n s i d e r i n g w h e t h e r t o a p p r o v e t h e a g r e e m e n t , t h e 
e x e c u t i v e c o u n c i l c a n a t t h e same t i m e c o n s i d e r w h e t h e r i t i s 
d i s p o s i n g o f s t a t e - o w n e d p e r s o n a l p r o p e r t y w i t h i n i t s s t a t u t o r y 
a u t h o r i t y t o do s o . 



M r . E. B. S p e a k e r - 3 - M a r c h 8 , 1965 

I t i s my o p i n i o n , t h e r e f o r e , t h a t w i t h i n t h e i n h i b i t i o n s 
o f t h e f o r e g o i n g , t h e c o n s e r v a t i o n c o m m i s s i o n may t r a n s f e r 
p e r s o n a l p r o p e r t y -- p o s s e s s i o n o f i t , o r t i t l e t o i t , o r b o t h 
t o a c o u n t y , c i t y o r town w h i c h a g r e e s t o m a i n t a i n a p a r k o r 
o t h e r l a n d s o v e r w h i c h t h e c o n s e r v a t i o n c o m m i s s i o n e x e r c i s e s 
j u r i s d i c t i on . 

R e s p e c t f u l l y s u b m i t t e d , 

/ S / R o b e r t B. S e i s m 

ROBERT B. SC I SM 
A s s i s t a n t A t t o r n e y G e n e r a l 

RBS:ms 

/ 



T A X A T I O N : P r o p e r t y e x e m p t i o n a n d t a x a b l e : S e c t i o n 4 2 7 . 1 ( 1 7 ) , 
C o d e , 1 9 6 2 . I t i s n o t n e c e s s a r y t h a t a p e r s o n make h i s l i v e 
l i h o o d s o l e l y by f a r m i n g i n o r d e r t o be g r a n t e d t h e e x e m p t i o n 
p r o v i d e d by t h e s t a t u t e . 

M r . A l b e r t F. G o e l d n e r 
K e o k u k C o u n t y A t t o r n e y 
122 S o u t h M a i n S t r e e t 
S i g o u r n e y , Iowa , 5 2 5 9 1 

D e a r M r . G o e l d n e r : 

U n d e r d a t e o f F e b r u a r y 2 5 , 1 9 6 5 , you r e q u e s t e d an o p i n i o n 

c o n c e r n i n g t h e f o l l o w i n g : 

" A n i n d i v i d u a l has b e e n l e a s i n g f a r m 
g r o u n g a n d o p e r a t i n g t h e f a r m d u r i n g t h e 
p a s t y e a r s . He owns a l i n e o f f a r m m a c h i n 
e r y u s e d i n t h e f a r m i n g o f t h e r e n t e d f a r m 
g r o u n d . In a d d i t i o n t o h i s f a r m i n g , he 
w o r k s a j o b f o r w a g e s . H i s f a r m i n g o p e r a t 
i o n i s n o t a h o b b y , b u t p r o v i d e s t w o - t h i r d s 
o f h i s i n c o m e . 

" I n m a k i n g a s s e s s m e n t s f o r p e r s o n a l p r o 
p e r t y t a x , t h e C o u n t y A s s e s s o r has r e f u s e d t o 
a l l o w t h i s i n d i v i d u a l a p e r s o n a l p r o p e r t y t a x 
e x e m p t i o n i n t h e a m o u n t o f $ 3 0 0 . 0 0 o f t a x a b l e 
v a l u e f o r f a r m i n g e q u i p m e n t as p r o v i d e d i n Iowa 
Code S e c t i o n 427-1 ( 1 7 ) on t h e g r o u n d s t h a t t h i s 
i n d i v i d u a l was n o t s o l e l y e n g a g e d i n f a r m i n g . 

" W i l l y ou p l e a s e g i v e me a l e t t e r w h i c h 
c an be u s e d a s a g u i d e t o o u r C o u n t y A s s e s s o r 
i n a s s e s s i n g t h e h u n d r e d s o f f a r m e r - j o b w o r k e r s 
i n t h e a s s e s s m e n t o f p e r s o n a l p r o p e r t y t a x on 
f a r m e q u i p m e n t . " 

LAWRENCE F. S C A L I S E 
ATTORNEY GENERAL 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

M a r c h 9 , 1965 

6 5 - 3 - 2 



M r . A l b e r t F. G o e l d n e r - 2 - M a r c h 9 , 1965 

S e c t i o n 4 2 7 * 1 , C o d e , 1 9 6 2 , p r o v i d e s a s f o l l o w s : 

" 4 2 7 . 1 E x e m p t i o n s . The f o l l o w i n g 
c l a s s e s o f p r o p e r t y s h a l l n o t be t a x e d : 

" 1 7 . Farm e q u i p m e n t - d r a y s - t o o l s . 
The f a r m i n g u t e n s i l s o f a n y p e r s o n who 
makes h i s l i v e l i h o o d by f a r m i n g , t h e t e a m , 
w a g o n , a n d h a r n e s s o f t h e t e a m s t e r o r d r a y 
man who makes h i s l i v i n g b y t h e i r u s e i n 
h a u l i n g f o r o t h e r s , a n d t h e t o o l s o f a n y 
m e c h a n i c , n o t i n any c a s e t o e x c e e d t h r e e 
h u n d r e d d o l l a r s i n t a x a b l e v a l u e . " 

The s t a t u t e d o e s n o t r e q u i r e t h a t a p e r s o n who c l a i m s 

an e x e m p t i o n u n d e r t h i s p r o v i s i o n o f s t a t u t e make h i s l i v e 

l i h o o d s o l e l y by f a r m i n g . T h e r e f o r e , i t i s o u r o p i n i o n t h a t 

t h e e x e m p t i o n i s a v a i l a b l e t o a n y p e r s o n who makes p a r t o f 

h i s l i v e l i h o o d b y f a r m i n g . 

V e r y t r u 1 y y o u r s , 

/ s / T h o m a s W. McKay 
Thomas W. McKay 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

L F S : T W N : f 
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TOWNSHIPS: Town H a l l s - C h a p t e r 3 6 0 o f t h e 1962 Code o f-
l o w a . A t o w n s h i p c a n n o t e n t e r i n t o an a r r a n g e m e n t t o 
i m p r o v e , e q u i p a n d m a i n t a i n an e x i s t i n g town h a l l w i t h o u t 
h a v i n g an o w n e r s h i p i n t e r e s t : 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

M a r c h 17 , 1965 

j 
/ ' 

M r . C h a r l e s H . B a r l o w 
P a l o A l t o C o u n t y A t t o r n e y 
2 1 2 1 ^ M a i n S t r e e t 
E m m e t s b u r g , Iowa 5 0 5 3 6 

D e a r M r . B a r l o w : 

You h a v e s u b m i t t e d t h e f o l l o w i n g q u e s t i o n : 

"My q u e s t i o n i s , c a n a t o w n s h i p e n t e r 
i n t o s u c h an a r r a n g e m e n t t o i m p r o v e , 
equ i p a n d ma i n t a i n an 'a 1 r e a d y e x i s t i ng 
town h a l l when S e c t i o n 3 6 0 . 4 seems t o 
c o n t e m p l a t e t h a t t h e j o i n t a u t h o r i t i e s 
be l i m i t e d t o ' b u i l d i n g ' a p u b l i c h a l l ? " 

A r e v i e w o f C h a p t e r 3 5 9 o f t h e 1962 Code o f Iowa a n d 
t h e a n n o t a t i o n s i n d i c a t e s t h a t a t o w n s h i p i s an i n s t r u m e n 
t a l i t y o f a s t a t e a n d o n l y has s u c h p o w e r s a s a r e g i v e n t o 
i t by t h e s t a t e . The o n l y p o w e r s g i v e n t o t o w n s h i p s i n 
r e g a r d t o t o w n s h i p h a l l s Is u n d e r C h a p t e r 3 6 0 o f t h e C o d e . 
S e c t i o n 1 d e a l s w i t h t h e v o t i n g on t h e e r e c t i o n o f a p u b l i c 
h a l l . S e c t i o n 2 d e a l s w i t h r a i s i n g o f a t a x t o pay f o r 
s u c h b u i l d i n g . S e c t i o n 3 i s n o t a p p l i c a b l e . S e c t i o n h 
i s v e r y p e r t i n e n t a n d r e a d s a s f o l l o w s : 

" A n y p u b l i c h a l l b u i l t u n d e r t h e p r o 
v i s i o n s o f t h i s c h a p t e r s h a l l be l o c a t e d 
by t h e t o w n s h i p t r u s t e e s s o a s t o a c 
commodate t h e g r e a t e s t number o f t h e 
r e s i d e n t t a x p a y e r s , and f o r s u c h p u r p o s e 
t h e t r u s t e e s may p u r c h a s e l a n d n o t t o 
e x c e e d i n v a l u e f i v e h u n d r e d d o l l a r s . 
They s h a l l a l s o h a v e t h e powe r t o j o i n 
w i t h t h e c i t y o r town a u t h o r i t i e s o f any 
c i t y Or town w i t h i n t h e i r b o r d e r s a n d 
b u i l d a n d e q u i p s a i d b u i l d i n g a s a 
p u b l i c h a l l u n d e r s u c h t e r m s a n d c o n d i 
t i o n s as may be m u t u a l l y a g r e e d u p o n . " 

S e c t i o n 5 i s a l s o p e r t i n e n t a n d r e a d s a s f o l l o w s : 
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M r . C h a r l e s H . B a r l o w - 2 - M a r c h 17 , 1965 

" T h e t o w n s h i p t r u s t e e s o r i n t h e c a s e o f 
j o i n t o w n e r s h i p , i n c o n j u n c t i o n w i t h t h e 
c i t y o r town a u t h o r i t i e s s h a l l h a v e c h a r g e 
o f t h e b u i l d i n g o f s u c h h a l l , s h a l l r e c e i v e 
b i d s , a n d s h a l l j e t t h e b u i l d i n g o f t h e 
same t o t h e l o w e s t r e s p o n s i b l e b i d d e r , a n d 
t h e t o w n s h i p c l e r k s h a l l pay o u t o f t h e 
f u n d s c o l l e c t e d , o n l y on t h e o r d e r o f t h e 
t r u s t e e s o f sa id t o w n s h i p f o r t h e t o w n 
s h i p ' s s h a r e o f t h e c o s t t h e r e o f . " 

S e c t i o n 3 6 0 . 6 i s e n t i t l e d C u s t o d i a n b u t i t has some s e c 
t i o n s i n r e g a r d t o j o i n t o w n e r s h i p a n d s h o u l d be n o t e d a n d 
i t r e a d s a s f o l l o w s : 

" T h e t o w n s h i p c l e r k , u n d e r t h e d i r e c t i o n o f 
t h e t r u s t e e s , s h a l l be t h e c u s t o d i a n o f 
t h e b u i l d i n g , a n d t h e u s e t h e r e o f may be 
p e r m i t t e d by t h e t o w n s h i p t r u s t e e s t o 
c i t i z e n s o f t h e t o w n s h i p f o r any l a w f u l 
p u r p o s e ; a n d , f o r t h e p u r p o s e s o f t h i s 
c h a p t e r , t h e t o w n s h i p c l e r k i s h e r e b y 
c l o t h e d w i t h a l l t h e p o w e r s a n d d u t i e s o f 
a c o n s t a b l e o f t h e t o w n s h i p , t o m a i n t a i n 
o r d e r w i t h i n a n d a b o u t t h e p r e m i s e s , p r o t e c t 
t h e p r o p e r t y , a n d e n f o r c e o r d e r s o f t h e 
t o w n s h i p t r u s t e e s w i t h r e s p e c t t h e r e t o . 
In c a s e o f j o i n t o w n e r s h i p by t h e t o w n s h i p 
a n d t o w n , t h e d u t i e s h e r e i n e n u m e r a t e d 
s h a l l d e v o l v e j o i n t l y upon t h e t o w n s h i p 
t r u s t e e s a n d t h e town a u t h o r i t i e s o r t h e y 
may p u r c h a s e a b u i l d i n g a l r e a d y b u i l t w i t h 
t h e same l i m i t a t i o n s a s i n s a i d s e c t i o n 
3 6 0 . 4 . A c o p y o f t h i s s e c t i o n s h a l l be 
a t a l l t i m e s k e p t p o s t e d i n a c o n s p i c u o u s 
p l a c e i n s a i d h a l 1 . " 

T h u s , f r o m t h e a b o v e s e c t i o n s , i t o n l y a p p e a r s t h a t 
t h e Code p r o v i d e d f o r : ( 1 ) t h e l e v y o f a t a x t o b u i l d a 
t o w n s h i p h a l l a n d , ( 2 ) u n d e r S e c t i o n 3 6 0 . 4 t h e power t o b u i l d 
a n d e q u i p a p u b l i c h a l l w i t h a c i t y o r t o w n . S e c t i o n 3 6 0 . 5 
o n l y c o n t e m p l a t e s j o i n t o w n e r s h i p . The same i s t r u e u n d e r 
S e c t i o n 3 6 0 . 6 w h i c h c o n t e m p l a t e s a j o i n t p u r c h a s e o f an 
e x i s t i ng bu i 1 d i n g . 

T h e r e f o r e , t h e a n s w e r t o y o u r f i r s t q u e s t i o n w o u l d h a v e 
t o be t h a t S e c t i o n 3 6 0 . 4 d o e s n o t c o n t e m p l a t e a t o w n s h i p 
e n t e r i n g i n t o an a r r a n g e m e n t t o i m p r o v e , e q u i p , a n d m a i n t a i n 
an a l r e a d y e x i s t i n g t o w n - h a 1 1 . 



M r . C h a r l e s H . B a r l o w - 3 - M a r c h 17. 1965 
j 

You h a v e a s k e d a s e c o n d q u e s t i o n i f t h e a n s w e r t o y o u r 
f i r s t q u e s t i o n was n o , a n d t h e s e c o n d q u e s t i o n i s a s f o l -
1 ow s : 

" I f s u c h an a r r a n g e m e n t w o u l d be h e l d n o t 
t o be w i t h i n t h e c o n t e m p l a t i o n o f t h e 
c h a p t e r , c o u l d t h e t o w n s h i p pay a f i x e d 
amoun t m o n t h l y o r y e a r l y f r o m t h e f u n d s 
l e v i e d p u r s u a n t t o S e c t i o n 3 6 0 . 1 a n d 
3 6 0 . 2 t o d e f r a y a r e a s o n a b l e p o r t i o n o f 
m a i n t e n a n c e , t h e same t o be i n l i e u o f 
r e n t ? " 

S e c t i o n s 3 6 0 . 1 a n d 3 6 0 . 2 r e a d a s f o l l o w s . 

" 3 6 0 . 1 E l e c t i o n . The t r u s t e e s , on a 
p e t i t i o n o f a m a j o r i t y o f t h e r e s i d e n t 
f r e e h o l d e r s o f any c i v i l t o w n s h i p , s h a l l 
s u b m i t t h e q u e s t i o n o f b u i l d i n g o r a c 
q u i r i n g by p u r c h a s e , a p u b l i c h a l l t o 
t h e e l e c t o r s t h e r e o f , by p o s t i n g n o t i c e s 
o f s u c h e l e c t i o n i n f o u r c o n s p i c u o u s 
p l a c e s i n t h e t o w n s h i p , t h i r t y d a y s be-

j f o r e e l e c t i o n , a n d t h e f o r m o f t h e 
p r o p o s i t i o n s h a l l b e : ' S h a l l t h e p r o p o 
s i t i o n t o l e v y a t a x o f . . . . . . . . m i l l s 
on t h e d o l l a r f o r t h e e r e c t i o n o f a 
p u b l i c h a l l be a d o p t e d ? ' " 

" 3 6 0 . 2 T a x . I f a m a j o r i t y o f t h e v o t e s 
c a s t a r e i n f a v o r o f t h e t a x , t h e 
t r u s t e e s s h a l l c e r t i f y s u c h f a c t t o t h e 
b o a r d o f s u p e r v i s o r s , a n d t h e y s h a l l 
t h e r e u p o n l e v y a t a x n o t t o e x c e e d t h e 
r a t e v o t e d a n d n o t t o e x c e e d t h r e e -
f o u r t h s m i l l on t h e d o l l a r e a c h y e a r 
f o r a p e r i o d n o t e x c e e d i n g f i v e y e a r s 
on t h e t a x a b l e p r o p e r t y o f t h e t o w n s h i p ; 
a n d when s u c h t a x i s c o l l e c t e d by t h e 
t r e a s u r e r , i t s h a l l be p a i d t o t h e t o w n 
s h i p c l e r k ; b u t s a i d c l e r k s h a l l n o t 
r e c e i v e t o e x c e e d one p e r c e n t f o r 
h a n d l i n g s a i d m o n e y . " 

S e c t i o n 3 6 0 . 8 a l s o a p p l i e s a n d r e a d s a s f o l l o w s : 

" 3 6 0 . 8 T a x f o r r e p a i r s . The t r u s t e e s 
o f any t o w n s h i p w h e r e s u c h b u i l d i n g has 

j been e r e c t e d o r a c q u i r e d by p u r c h a s e o r 
by g i f t a r e h e r e b y a u t h o r i z e d t o c e r t i f y 
t o t h e b o a r d o f s u p e r v i s o r s t h a t a t a x 



M r . C h a r l e s M. B a r l o w - k - M a r c h 17 , 1965 

o f n o t e x c e e d i n g i n any o n e y e a r , o n e -
h a I f m i l l on t h e d o l l a r , on t h e t a x a b l e 
p r o p e r t y o f t h e t o w n s h i p , s h o u l d be l e v i e d , 
t o be u s e d i n k e e p i n g s u c h b u i l d i n g i n r e 
p a i r , t o f u r n i s h same w i t h n e c e s s a r y f u r n i 
t u r e , a n d p r o v i d e f o r t h e c a r e t h e r e o f . 
P r o v i d e d , t h a t i n c o u n t i e s w i t h a p o p u l a 
t i o n o f s e v e n t e e n t h o u s a n d t o s e v e n t e e n 
t h o u s a n d two h u n d r e d f i f t y c e n s u s I 9 6 0 , 
w h e r e s u c h b u i l d i n g s a r e o f b r i c k c o n s t r u c 
t i o n w i t h a t l e a s t o n e h u n d r e d t h o u s a n d 
c u b i c f e e t o f s p a c e , s u c h t a x may be o n e 
m i l l on t h e d o l l a r . When s u c h c e r t i f i c a t e 
i s f i l e d i n t h e a u d i t o r ' s o f f i c e , t h e 
b o a r d o f s u p e r v i s o r s s h a l l l e v y s u c h t a x . " 

I t i s a p p a r e n t f r o m C h a p t e r 3 6 0 t h a t t r u s t e e s h a v e 
a u t h o r i t y t o e r e c t , a c q u i r e by p u r c h a s e o r g i f t , a t o w n s h i p 
h a l l a n d p r o v i d e f o r t h e c a r e t h e r e o f . 

C h a p t e r 3 6 0 d o e s n o t c o n t e m p l a t e a n y s u c h a r r a n g e m e n t 
t h a t y o u s u g g e s t i n y o u r q u e s t i o n N o . 2 w h e r e t h e t o w n s h i p 
t r u s t e e s c o u l d pay r e n t f o r some b u i 1 d i n g . C h a p t e r 3 6 0 
o n l y p r o v i d e s f o r o w n e r s h i p a n d m a i n t e n a n c e o f an o w n e r 
s h i p i n t e r e s t . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / T i m o t h y M c C a r t h y 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r G e n e r a 1 

TMcC :ew 



STATE AND STATE O F F I C E R S : D e p a r t m e n t o f A g r i c u l t u r e . 
F e e d l a w . A c t s o f t h e 6 0 t h G . A . , C h a p t e r 137- F e e d d i s 
t r i b u t o r s do n o t h a v e t o r e g i s t e r a s m a n u f a c t u r e r s , n o r 
does a m a n u f a c t u r e r h a v e t o h a v e a m a n u f a c t u r e r ' s l i c e n s e 
a f t e r he d i s c o n t i n u e s m a n u f a c t u r i n g a f e e d . L a b e l i n g r e 
q u i r e m e n t s o f t h e f e e d law o n l y r e q u i r e t h e name a n d 
a d d r e s s o f t h e d i s t r i b u t o r , a n d do n o t r e q u i r e t h e m a n u 
f a c t u r e r ' s name i f t h e m a n u f a c t u r e r i s n o t t h e d i s t r i b u t o r 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E I 

Des M o i n e s 

M a r c h 17 , 1965 

H o n o r a b l e K e n n e t h E. Owen 
S e c r e t a r y o f A g r i c u l t u r e 
S t a t e Houee 
L O C A L 

f 
i A T T N : E v e r e t t S a y l o r , A d m i n i s t r a t i v e A s s i s t a n t 

Dee r M r . Owen : 

You h a v e s u b m i t t e d t h e f o l l o w i n g q u e s t i o n s i n 
r e g a r d t o t h e A c t s o f t h e S i x t i e t h G e n e r a l A s s e m b l y , 
C h a p t e r 1 3 7 : 

1. A r e v e t e r i n a r i a n s , who d i s t r i b u t e a 
p r o d u c t m a n u f a c t u r e d by a r e g i s t e r e d 
m a n u f a c t u r e r u n d e r a l a b e l n o t s h o w 
i n g t h e m a n u f a c t u r e r ' s i d e n t i t y , 
r e q u i r e d t o h a v e a l i c e n s e u n d e r 
S e c t i o n k o f t h e a b o v e q u o t e d s t a t u t e ? 

2 . A m a n u f a c t u r e r has gone o u t o f b u s i n e s s 
a n d h i s p r o d u c t i s s t i l l b e i n g d i s 
t r i b u t e d by o t h e r s . A r e t h e s e d i s t r i b u 
t o r s r e q u i r e d t o have a l i c e n s e ? 

3- Does t h e f e e d law r e q u i r e a m a n u f a c t u r e r ' s 
l i c e n s e t o be h e l d by e a c h company who 
a p p e a r s a s r e s p o n s i b l e p a r t y u p o n t h e 
l a b e l ? 

In r e g a r d t o y o u r q u e s t i o n N o . 1, we m u s t n o t e 
S e c t i o n k o f C h a p t e r 137 o f t h e A c t s o f t h e S i x t i e t h 
G e n e r a l A s s e m b l y w h i c h r e p l a c e s C h a p t e r 198 o f t h e 
1962 Code o f I owa , w h i c h s a i d S e c t i o n k r e a d s a s f o l 
l ows : 

" 1 . A n y p e r s o n who m a n u f a c t u r e s , m i x e s 
o r m i x e s t o c u s t o m e r o r d e r a n y c o m m e r c i a l 
f e e d s , o r c u s t o m e r - f o r m u l a f e e d s , o r 
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s t o c k t o n i c , o f f e r e d f o r s a l e , s o l d o r 
d i s t r i b u t e d i n t h e s t a t e o f Iowa m u s t 
f i r s t o b t a i n a l i c e n s e f r o m t h e s e c r e 
t a r y , s a i d l i c e n s e t o e x p i r e on Decem
b e r 31 o f e a c h y e a r a n d be r e n e w e d 
a n n u a 1 1 y . 

2 . The a p p l i c a t i o n f o r l i c e n s e s h a l l be 
s u b m i t t e d on f o r m s f u r n i s h e d by t h e s e c r e 
t a r y p r o v i d i n g c u r r e n t name a n d a d d r e s s 
o f a p p 1 i c a n t . 

3- E a c h l i c e n s e a p p l i c a t i o n s h a l l be 
a c c o m p a n i e d by t h e a n n u a l l i c e n s e f e e 
o f two d o l l a r s p e r l i c e n s e . L i c e n s e 
f e e s so c o l l e c t e d s h a l l become a p a r t o f 
t h e f u n d s t i p u l a t e d i n s e c t i o n s e v e n ( 7 ) , 
s u b s e c t i o n t h r e e ( 3 ) o f t h i s A c t . " 

You w i l l n o t e t h a t t h e key w o r d s a r e " a n y p e r s o n who 
m a n u f a c t u r e s , m i x e s o r m i x e s t o c u s t o m e r o r d e r " . T h e s e 
w o r d s c o n t r o l who m u s t o b t a i n a m a n u f a c t u r e r ' s l i c e n s e i n 
t h e S t a t e o f I o w a . I t i s o b v i o u s t h e d i s t r i b u t o r s do 
n o t h a v e t o o b t a i n a m a n u f a c t u r e r ' s l i c e n s e . 

S o , t h e r e f o r e , t h e a n s w e r t o y o u r f i r s t q u e s t i o n 
m u s t be t h a t t h e v e t e r i n a r i a n s who d i s t r i b u t e a p r o d u c t 
l a b e l e d u n d e r t h e i r own name a r e n o t r e q u i r e d t o r e g i s t e r 
u n d e r S e c t i o n k a s a m a n u f a c t u r e r , when t h e y do no m i x i n g 
t o c u s t o m e r ' s o r d e r o r do no m a n u f a c t u r i n g . You w i l l n o t e 
t h a t S e c t i o n 5 r e q u i r e s t h a t " e a c h c o m m e r c i a l f e e d a n d 
s t o c k t o n i c s h a l l be r e g i s t e r e d b e f o r e b e i n g d i s t r i b u t e d 
in- t h i s s t a t e . . . " T h i s a p p e a r s t o p u t a r e s t r i c t i o n 
upon d i s t r i b u t o r s . 

In r e g a r d t o y o u r q u e s t i o n N o . 2 , t h e p l a i n m e a n i n g 
o f S e c t i o n k a s q u o t e d a b o v e d o e s n o t p l a c e any r e q u i r e m e n t 
t h a t a m a n u f a c t u r e r c o n t i n u e h i s r e g i s t r a t i o n o n c e he 
c e a s e s t o m a n u f a c t u r e . I t w o u l d a p p e a r t h a t t h e o n l y 
p r o c e s s t h a t i s o c c u r r i n g a f t e r t h e m a n u f a c t u r e r c e a s e s 
m a n u f a c t u r i n g i s" d i s t r i b u t i o n , a n d t h a t i s n o t r e s t r i c t e d 
i n any way by S e c t i o n 4 . 

In r e g a r d t o q u e s t i o n N o . 3 a s t o d i s p a r i t y o f t h e 
a c t u a l m a n u f a c t u r e r , S e c t i o n 5 a n d S e c t i o n 6 , s u b s e c t i o n 
1 ( b ) a p p e a r t o a p p l y . They r e a d a s f o l l o w s : 

" S e c . 5 -

1. E a c h c o m m e r c i a l f e e d a n d s t o c k t o n i c 
s h a l l be r e g i s t e r e d b e f o r e b e i n g d i s t r i -
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b u t e d i n t h i s s t a t e ; p r o v i d e d , h o w e v e r , 
t h a t c u s t o m e r - f o r m u l a f e e d s a r e e x e m p t 
f r o m r e g i s t r a t i o n . The a p p l i c a t i o n f o r 
r e g i s t r a t i o n s h a l l be s u b m i t t e d on f o r m s 
f u r n i s h e d by t h e s e c r e t a r y a n d , i f t h e 
s e c r e t a r y so r e q u e s t s , s h a l l a l s o be 
a c c o m p a n i e d by a l a b e l o r o t h e r p r i n t e d 
m a t t e r d e s c r i b i n g t h e p r o d u c t . Upon 
a p p r o v a l by t h e s e c r e t a r y a d u p l i c a t e 
c o p y o f t h e r e g i s t r a t i o n s h a l l be 
f u r n i s h e d t o t h e a p p l i c a n t . A l l r e g i s 
t r a t i o n s s h a l l e x p i r e on December 31 o f 
e a c h y e a r . R e g i s t r a t i o n s t o be r enewed 
w i t h no c h a n g e s i n l a b e l g u a r a n t e e may 
be r e r e g i s t e r e d by f o r w a r d i n g a l i s t 
s h o w i n g p r o d u c t name and b r a n d name a n d 
d e p a r t m e n t o f a g r i c u l t u r e r e g i s t r a t i o n 
number t o t h e s e c r e t a r y . F o r a n y commer 
c i a l f e e d on w h i c h t h e l a b e l g u a r a n t e e 
has b e e n c h a n g e d o r a l t e r e d o r f o r a new 
c o m m e r c i a l f e e d , a new r e g i s t r a t i o n 
a p p l i c a t i o n m u s t be f i l e d . The a p p l i c a 
t i o n s h a l l i n c l u d e t h e i n f o r m a t i o n r e-

// q u i r e d by p a r a g r a p h s ' b ' , ' c ' , ' d 1 a n d 
1 ' e ' o f s u b s e c t i o n one ( 1 ) o f s e c t i o n s i x 

( 6 ) . The s e c r e t a r y may by r e g u l a t i o n 
p e r m i t on t h e r e g i s t r a t i o n t h e a l t e r n a t i v e 
l i s t i n g o f i n g r e d i e n t s o f c o m p a r a b l e 
f e e d i n g v a l u e , p r o v i d e d t h a t t h e l a b e l 
f o r e a c h p a c k a g e s h a l l s t a t e t h e s p e c i f i c 
i n g r e d i e n t s w h i c h a r e i n s u c h p a c k a g e . 

2. A d i s t r i b u t o r s h a l l n o t be r e q u i r e d 
t o r e g i s t e r any b r a n d o f c o m m e r c i a l f e e d 
w h i c h i s a l r e a d y r e g i s t e r e d u n d e r t h i s A c t 
by a n o t h e r p e r s o n . 

3 . The s e c r e t a r y i s em powe red t o r e f u s e 
r e g i s t r a t i o n o f any a p p l i c a t i o n n o t i n 
c o m p l i a n c e w i t h t h e p r o v i s i o n s o f t h i s A c t , 
a n d t o c a n c e l a n y r e g i s t r a t i o n s u b s e q u e n t l y 
f o u n d n o t t o be i n c o m p l i a n c e w i t h any 
p r o v i s i o n s o f t h i s A c t ; p r o v i d e d , h o w e v e r , 
t h a t no r e g i s t r a t i o n s h a l l be r e f u s e d o r 
c a n c e l e d u n t i l t h e r e g i s t r a n t s h a l l h a v e 
b e e n g i v e n t h e o p p o r t u n i t y t o be h e a r d b e 
f o r e t h e s e c r e t a r y , a n d t o amend h i s 
a p p l i c a t i o n i n o r d e r t o c o m p l y w i t h t h e 
r e q u i r e m e n t s o f t h i s A c t . 

k. A l l a r t i c l e s s u b j e c t 
r e q u i r e m e n t s o f t h i s A c t 

t o t h e r e g i s t r a t i o n 
sha11 be e x e m p t 
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f r o m a n y p r o v i s i o n s o f c h a p t e r two h u n 
d r e d t h r e e ( 2 0 3 ) o f t h e C o d e . " 

" S e c . 6 . 

1. Any c o m m e r c i a l f e e d d i s t r i b u t e d i n t h i s 
s t a t e s h a l l be a c c o m p a n i e d by a l e g i b l e 
l a b e l b e a r i n g t h e f o l l o w i n g i n f o r m a t i o n : 

( b ) The p r o d u c t name a n d b r a n d name, ? f a n y , 
u n d e r w h i c h t h e c o m m e r c i a l f e e d i s d i s t r i b u 
t e d . " ( E m p h a s i s s u p p l i e d ) 

S e c t i o n 6 , s u b s e c t i o n 1 ( e ) a l s o a p p l i e s . I t r e a d s 
a s f o 1 1 o w s : 

"The. name a n d p r i n c i p a l a d d r e s s o f t h e 
p e r s o n r e s p o n s i b l e f o r d i s t r i b u t i n g t h e 
c o m m e r c i a l f e e d . " 

You w i l l n o t e s u b s e c t i o n 2 o f S e c t i o n 5 s t a t e s t h a t 
a " d i s t r i b u t o r s h a l l n o t be r e q u i r e d t o r e g i s t e r any 
b r a n d o f c o m m e r c i a l f e e d w h i c h i s a l r e a d y r e g i s t e r e d 
u n d e r t h i s A c t by a n y o t h e r p e r s o n . " S e c t i o n 3 , s u b s e c 
t i o n s 8 a n d 9 , a l s o a p p l y a n d r e a d a s f o l l o w s : 

" 8 . The t e r m ' b r a n d name ' means any w o r d , 
name, s y m b o l o r d e v i c e o r any c o m b i n a t i o n 
t h e r e o f , i d e n t i f y i n g t h e c o m m e r c i a l f e e d 
o r a d i s t r i b u t o r a n d d i s t i n g u i s h i n g i t 
f r o m t h a t o f o t h e r s . " , 

" 9 - The t e r m ' p r o d u c t name ' means t h e 
name o f t h e c o m m e r c i a l f e e d w h i c h i d e n t i 
f i e s i t a s t o k i n d , c l a s s o r s p e c i f i c 
u s e . " 

T h e r e f o r e , w h a t i s r e q u i r e d i s a " p r o d u c t n a m e " a n d 
a " b r a n d name, i f a n y " . T h e r e d o e s n o t a p p e a r t o be any 
r e q u i r e m e n t a s t o l a b e l i n g t h a t t h e m a n u f a c t u r e r ' s name 
a p p e a r on t h e l a b e l . The d e f i n i t i o n o f b r a n d name a t 
S e c t i o n 3 , s u b s e e t i o n 8 , r e q u i r e s t h a t when a " b r a n d name" 
i s u s e d , t h e d i s t r i b u t o r ' s name a p p e a r on t h e l a b e l . 

The l a b e l i n g law d o e s n o t r e q u i r e t h e u s e o f a 
" b r a n d n a m e " . The o n l y d e f i n i t e r e q u i r e m e n t u n d e r S e c t i o n 
6 i n r e g a r d t o l a b e l i n g i s t h a t u n d e r s u b s e c t i o n 1 ( e ) t h e 
name a n d a d d r e s s o f t h e p e r s o n r e s p o n s i b l e f o r d i s t r i b u t i n g 
t h e f e e d a p p e a r on t h e l a b e l . 
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I t i s my c o n c l u s i o n t h a t t h e f e e d l aw d o e s n o t r e 
q u i r e a m a n u f a c t u r e r ' s l i c e n s e t o be h e l d by t h e p a r t y 
w h o s e name a p p e a r s on t h e l a b e l . The law o n l y r e q u i r e s 
t h e name a n d a d d r e s s o f t h e p a r t y r e s p o n s i b l e f o r d i s 
t r i b u t i n g t h e f e e d . S e c t i o n 6 , s u b s e c t i o n 3 ( a ) r e q u i r e s 
t h a t c u s t o m e r - f o r m u l a f e e d s h a l l h a v e t h e name o f t h e 
m i x e r on i t . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / T i m o t h y M c C a r t h y 

T I M O T H Y M C C A R T H Y 
S o l i c i t o r G e n e r a 1 

TMcC :ew 



TAXES: Personal Property Taxes; Lien of personal taxes: Sec, 
445.29, Code of Iowa, 1962., The purchaser at an execution sale 
takes the personal property free of l i a b i l i t y f or the unpaid 
personal property taxes since the l i e n for personal property 
taxes created by Section 445.29, Code of Iowa, 1962, i s not a 
p r i o r and superior l i e n . 

State of Iowa 

LAWRENCE F, SCALISE DEPARTMENT OF JUSTICE 
ATTORNEY GENERAL 

Des Moines 

March 17, 1965 

Mr. L. D. Carstensen 
Clinton County Attorney 
306 Court House 
Clinton, Iowa 52732 

Dear Mr. Carstensen: 

This i s i n response to your l e t t e r of February 26, 1965, 

wherein you state the following: 

"'S' Reducing Salon located i n the C i t y 
of Clinton, Iowa, has gone out of business 
and l e f t town leaving unpaid i t s personal 
property taxes on business f i x t u r e s , f or the 
years 1963, 1964, and 1965. 

"Recently, the owner of the r e a l estate, 
who was a judgment credi t o r , l e v i e d a l i e n on 
said f i x t u r e s and purchased the same at Execu
t i o n sale. 

"To t h i s point, the county has taken no steps 
to perfect t h i s l i e n to c o l l e c t the taxes. 

"I would appreciate very much your Opinion as 
to whether or not these taxes remain a l i e n on 
the personal property now i n the hands of the 
purchaser on the Execution sale." 

Section 445.29, Code of Iowa, 1962, provides i n part: 

65-3-10 
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"Personal property taxes, together with any 
in t e r e s t , penalty, or costs, s h a l l be a l i e n i n 
favor of the county upon a l l the taxable personal 
property and rights to property belonging to the 
taxpayer, such l i e n to r e l a t e back to and e x i s t 
from the f i r s t day of January of the year i n which 
such personal property i s assessed." 

As a general rule of law, the only Iowa tax statutes which 

create " f i r s t l i e n s " are those i n which the l e g i s l a t u r e has 

either expressly or by implication manifested an intent that 

the l i e n s be paramount. Linn County vs. Steele, 22 3 Iowa 864, 

867, 273 N.W. 920, 921 (1937). Personal property taxes do not 

o r d i n a r i l y give r i s e to f i r s t l i e n s except i n two si t u a t i o n s 

which are expressly mentioned i n the Iowa Code and which have 

been interpreted as superior l i e n s by the Courts. One concerns 

the l i e n for personal property taxes on s p e c i f i e d classes of 

property used i n c e r t a i n commercial enterprises, Section 445.31, 

Code of Iowa, 1962, and the other concerns the l i e n on b u i l d 

ings which are assessed as personal property. Section 445.32, 

Code of Iowa, 1962. 

However, Section 445.29 does not create a f i r s t or p r i o r l i e n 

upon personal property. 1956 Ops. Atty. Gen. 106. This opinion 

quotes the t e s t set down by the Supreme Court i n Bibbins vs. Clark 

90 Iowa 230, 57 N.W. 884 (1894), "The statute does not say so, 
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the l e g i s l a t u r e has not so declared, nor can any such r e s u l t be 

reached by applying to thi s p r o v i s i o n of the statute the same rul e 

of construction applied to l i k e language used elsewhere i n the 

Code." 

Thus, the County Treasurer should have taken steps to pro

t e c t the County. Section 445.8, Code of Iowa, 1962, provides 

i n subsection three that: 

"The treasurer s h a l l , within ten days f o l 
lowing the f i n a l p u b l i c a t i o n of such notice, 
issue a d i s t r e s s warrant i n the form as pre
scribed i n section 445.7. The publication of 
delinquent personal property tax l i s t s s h a l l 
include a notice, that, unless such delinquent 
personal property taxes are paid within ten days 
of the date of f i n a l p u b l i c a t i o n of the notice, 
a d i s t r e s s warrant w i l l be issued for the c o l l e c 
t i o n thereof." 

The County Treasurer also has the opportunity under Section 

445.6, Code of Iowa, 1962, to protect the county by f i l i n g a 

notice of l i e n on the taxpayer's personal property and proceeding 

immediately to c o l l e c t such taxes by d i s t r e s s and sale before the 

taxes become delinquent when he believes that the taxpayer i s 

about to remove himself from the county. 1960 Ops. Attorney Gen. 

254, 257. 

In the instant case, the county has taken none of the steps 

mentioned to protect i t s e l f . Thus, when the judgment c r e d i t o r 

perfected h i s l i e n and sold the property at execution sale, t h i s 

had the e f f e c t of di s p l a c i n g the inchoate tax l i e n of the county 

on the personal property i n question. The rule, i n the absence of 
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statutory provision to the contrary, i s that l i e n s take precedence 

i n the order of time; the f i r s t i n point of time i s superior. Pes 

Moines Brick Mfg. Co. vs. Smith, 108 Iowa 307, 309, 79 N.W. 77, 78 

(1899). The county's l i e n was not superior by the statute, and 

the county d i d nothing to protect i t s e l f ; thus, the personal pro

perty taxes are not a l i e n on the personal property now i n the 

hands of the purchaser from the execution sale. 

'S' Reducing Salon i s not rel i e v e d from l i a b i l i t y f or 

the tax levy against the personal property even though i t may 

be sold at a s h e r i f f ' s sale to s a t i s f y the claims of the cre

d i t o r s . 1919 Ops. Atty. Gen. 391, 393. 

Very t r u l y yours, 

Thomas W. McKay 
Special Assistant Attorney General 

TWM:JRS:dj 



•?? TAXATION; Sales and Use Tax; Exclusions - Sec, 422„42(3), Code, 
1962, as amended by Acts 1963 (60 G.A.). Ch. 260, Sec. 1, e f f e c t i v e 
July 4, 1963, and Section 423.1(1), Code, 1962, as amended by Acts 
1963, 60 G.A., Ch„ 260, Sec. 2, e f f e c t i v e July 4, 1963. "Dry i c e " 
i s a chemical, and when consumed or dissipated i n processing meat 
intended to be sold ultimately at r e t a i l , i s excluded from the 
imposition of sales and use tax. 

LAWRENCE F. SCALISE State of Iowa 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

March 18, 1965 

Mr.. So A. Vogl 
Chief Auditor 
Sales & Use Tax D i v i s i o n 
State Tax Commission 

L O C A L 

Dear Mr. Vogl: 

In reference to your request of March 1, 1965, f o r an 

opinion on the dry i c e usage of a packing company, you state 

that said company uses the dry i c e by mixing i t with other 

ingredients i n the preparation of sausage. The dry i c e helps 

give the ingredients the necessary moisture, and when the pro

duct i s f i n a l l y completed, the dry i c e p h y s i c a l l y changes from 

a s o l i d to a gas. Upon completion of the manufacturing pro

cess, the dry i c e i s no longer i n the product. 

The amendments (underlined below) to Sections 422.42 and 

423.1, respectively, as set f o r t h i n Sections 1 and 2 of Chap

ter 260, Laws of the 60th G.A. (1963) are as follows: 
"422.42. The following words, terms, and 

phrases, when used i n t h i s d i v i s i o n , have the 
meanings ascribed to them i n t h i s section, ex
cept where the context c l e a r l y indicates a d i f 
ferent meaning: 

65-3-11 
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*** 
'3. " R e t a i l sale" or "Sale at r e t a i l " 

means the sale to a consumer or to any person 
for any purpose, other than f o r processing or 
for resale of tangible personal property and 
the sale of gas, e l e c t r i c i t y , water, and communi 
cation service to r e t a i l consumers or users, but 
does not include . . . or such property i s a 
chemical, solvent, sorbent, or reagent, which 
i s d i r e c t l y used and i s consumed, dissipated, or 
depleted, i n processing personal property which 
i s intended to be sold ultimately at r e t a i l , 
and which may not become a component or i n t e g r a l 
part of the f i n i s h e d product.'" 

"423.1. The following words, terms and 
phrases when used i n t h i s chapter s h a l l have the 
meanings ascribed to them i n t h i s section: 

"1. 'Use' means and includes the 
exercise by any person of any ri g h t or 
power over tangible personal property 
incident to the ownership of that pro
perty, except that i t s h a l l not include 
processing, or the sale of that property 
used i n "processing" within the meaning 
of t h i s subsection s h a l l mean and include 
. . . or (d) chemicals, solvents, sorbents, 
or reagents, which are d i r e c t l y used and are 
consumed, dissipated, or depleted i n pro
cessing personal property, which i s intended 
to be sold ultimately at r e t a i l , and which may 
not become a component or i n t e g r a l part of the 
fin i s h e d product." 

Although the Iowa Supreme Court has not ruled upon the 

point, other Courts have held that "dry i c e " i s s o l i d carbon 

dioxide or C O 2 . At ordinary temperatures, C O 2 i s i n gaseous 
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state, but, by applying pressure, i t may be l i q u i f i e d and i n 

turn s o l i d i f i e d . At normal temperatures, dry i c e changes from 

s o l i d to gas. In t r a n s i t i o n from s o l i d to gas, i t s volume 

increases 500 times. New York Eskimo Pie Corporation vs. Rataj, 

C C A . Pa., 73 P. 2, 184 (1934); Carbor-Frest vs. Pure Carbonic, 

C C A . Mo., 103 F. 2, 210 (1939). A chemical i s defined as a 

substance produced by a chemical process or used for producing 

a chemical e f f e c t . Stuart vs. Robertson, 45 A r i z . 143,. 40 P. 

2d 979 (1935); Shreveport Gas, E l e c t r i c Light and Power vs. 

Assessor of Caddo Parish, 47 La. Anno. 65, 16 So. 650 (1895). 

From the above discussion, i t i s determined that dry ice i s 

a chemical. P r i o r to July 4, 1963, such a chemical was not ex

cluded from sales and use tax. It i s our opinion that such a 

chemical which i s used and i s consumed or dissipated i n process

ing of personal property that i s to be sold at r e t a i l i s excluded 

from sales and use tax. 

Very t r u l y yours, 

/ s / Thomas W. McKay 

Thomas W. McKay 
Special Assistant Attorney General 

TWM:JRS:dj 



C I T I E S AND TOWNS: C i v i l S e r v i c e C o m m i s s i o n : § § 3 6 5 . 1 1 , 3 6 5 . 8 , 3 6 5 . 9 , 
2 9 . 2 8 . P e r s o n s on t h e c e r t i f i e d e l i g i b l e l i s t f o r p r o m o t i o n i n C i v i l 
S e r v i c e who a r e q u e s t i o n i n g t h e p r o m o t i o n o f a n o t h e r on s a i d l i s t 
t h r o u g h t h e a p p e a l p r o c e d u r e p r o v i d e d , a r e r e q u i r e d t o t a k e an a d d i 
t i o n a l p r o m o t i o n a l e x a m i n a t i o n t o m a i n t a i n t h e i r e l i g i b i l i t y u n d e r 
§ 3 6 5 . 1 1 . 

M a r c h 1 9 , 1965 

H o n . J a k e B. Mi n e k s 
S t a t e S e n a t o r , W a p e l l o C o u n t y 
S e n a t e Chamber 
L O C A L 

D e a r S e n a t o r M i n c k s : 

You h a v e r e q u e s t e d an o p i n i o n o f t h i s o f f i c e b a s e d o n t h e 
f o l l o w i n g s e t o f f a c t s : 

" R e c e n t l y i t had b e e n c a l l e d t o my a t t e n t i o n 
by p e o p l e who a r e e l i g i b l e f o r p r o m o t i o n , who a r e 
q u e s t i o n i n g t h r o u g h t h e a p p e a l p r o c e d u r e o f 
C h a p t e r 3 6 5 , t h e r i g h t o f a n o t h e r p e r s o n t o 
r e c e i v e t h e p r o m o t i o n a n d a l s o t h e d e n i a l o f 
t h e a f f e c t e d p e o p l e f r o m r e c e i v i n g s a i d p r o 
m o t i o n e v e n t h o u g h t h e y a r e e l i g i b l e by r e a s o n 
o f h a v i n g p a s s e d a p r o m o t i o n a l e x a m i n a t i o n a t 
l e a s t t w i c e i n t h e p a s t s e v e r a l y e a r s . How
e v e r , i t h a s b e e n a l m o s t two y e a r s s i n c e t h e s e 
p e o p l e h a v e t a k e n and p a s s e d t h e e x a m i n a t i o n , 
m a k i n g them e l i g i b l e f o r p r o m o t i o n . 

"My q u e s t i o n t o y o u , s p e c i f i c a l l y , i s , ' A r e 
t h e s e p e o p l e r e q u i r e d t o t a k e an a d d i t i o n a l 
p r o m o t i o n a l e x a m i n a t i o n t o m a i n t a i n t h e i r 
e l i g i b i l i t y f o r p r o m o t i o n u n d e r C h a p t e r 3 6 5 . 1 1 , 
e v e n t h o u g h t h e i r a p p e a l f r o m a c t i o n o f t h e 
C i v i l S e r v i c e C o m m i s s i o n i s , a t t h e p r e s e n t 
t i m e , u n d e r l i t i g a t i o n t h r o u g h t h e a p p e a l p r o 
c e d u r e , o r w o u l d t h e y m a i n t a i n t h e i r e l i g i 
b i l i t y b e c a u s e o f t h e l i t i g a t i o n t h r o u g h t h e 
a p p e a l p r o c e d u r e i n s a i d C h a p t e r ? ' " . 

B e f o r e e n t e r i n g i n t o t h e s p e c i f i c p r o b l e m t h a t you r a i s e i n 
y o u r l e t t e r , I w o u l d l i k e t o p o i n t o u t a c a s e a n n o t a t e d u n d e r 
C h a p t e r 3 6 5 , s p e c i f i c a l l y S e c . 3 6 5 . 1 1 w h i c h m i g h t be a n a l o g i z e d 
t o y o u r s i t u a t i o n , b u t I f e e l i s c l e a r l y d i s t i n g u i s h a b l e : 

6 5 - 3 - 1 4 



S e n . J a k e B. M i n c k s - 2 - M a r c h 1 9 , 1965 

" A member o f c i t y p o l i c e d e p a r t m e n t who had 
b e e n c e r t i f i e d as e l i g i b l e f o r p r o m o t i o n t o 
c h i e f o f d e t e c t i v e s b e f o r e he e n t e r e d m i l i 
t a r y s e r v i c e and was p r e v e n t e d by s u c h s e r 
v i c e f r o m t a k i n g n e x t p r o m o t i o n a l e x a m i n a t i o n s 
was e n t i t l e d u n d e r §29.25 (Code 1946 now 2 9 . 2 b 
Code 1962 ) t o t h e ~ s a m e s t a t u s o f e l i g i b i l i t y 
u n t i l n e x t p r o m o t i o n a l e x a m i n a t i o n a f t e r h i s 
r e t u r n f r o m s e r v i c e a n d h e n c e , f o l l o w i n g r e 
t u r n f r o m s e r v i c e , he was e l i g i b l e f o r p r o m o 
t i o n t o c h i e f o f d e t e c t i v e s p r i o r t o n e x t 
p r o m o t i o n a l e x a m i n a t i o n . " G i b b o n s „ v . S i o u x 
C i t y , 1 9 5 1 , 242 Iowa 1 6 0 , 45 N .W.2d 8 4 2 . 
( U n d e r 1? ne a n d p a r e n t h e s i s a d d e d ) 

Code S e c t i o n 2 9 . 2 8 (§29 .25 a s c o n s t r u e d i n G i b b o n s c a s e ) s t a t e s : 

" 2 9 . 2 8 L e a v e o f a b s e n c e o f c i v i l e m p l o y e e s . 
A l l o f f i c e r s and e m p l o y e e s o f t h e s t a t e , o r 
a s u b d i v i s i o n t h e r e o f , o r a m u n i c i p a l i t y 
t h e r e i n , who a r e members o f t h e n a t i o n a l 
g u a r d , o r g a n i z e d r e s e r v e s o r any c o m p o n e n t 
p a r t o f t h e m i l i t a r y , n a v a l , o r a i r f o r c e s 
o r n u r s e c o r p s o f t h i s s t a t e o r n a t i o n , o r 
who a r e o r may be o t h e r w i s e i n d u c t e d i n t o 
t h e m i l i t a r y s e r v i c e o f t h i s s t a t e o r o f t h e 
U n i t e d S t a t e s , s h a l 1 , when o r d e r e d by p r o p e r 
a u t h o r i t y t o a c t i v e s t a t e o r f e d e r a l s e r v i c e , 
be e n t i t l e d t o a l e a v e o f a b s e n c e f r o m s u c h 
c i v i l e m p l o y m e n t f o r t h e p e r i o d o f s u c h a c t i v e 
s t a t e o r f e d e r a l s e r v i c e , w i t h o u t l o s s oT 
s t a t u s o r e f f i c i e n c y r a t i n g , and w i t h o u t l o s s 
o f p a y d u r i n g t h e f i r s t t h i r t y d a y s o f s u c h 
l e a v e o f a b s e n c e . The p r o p e r a p p o i n t i n g a u t h 
o r i t y may make a t e m p o r a r y a p p o i n t m e n t t o f i l l 
a n y v a c a n c y c r e a t e d by s u c h l e a v e o f a b s e n c e . " 
( U n d e r 1 i n e a d d e d ) 

F r o m y o u r f a c t s a s you s e t o u t , i t i s a p p a r e n t t h a t t h e s e 
p e o p l e do n o t f a l l w i t h i n t h i s e x c e p t i o n , n o r a r e t h e y " p r e v e n t e d " 
f r o m t a k i n g t h e p r o m o t i o n a l e x a m i n a t i o n a s " p r e v e n t e d " i s c o n t e m 
p l a t e d i n t h e G 1 b b o n s c a s e . 

S e c t i o n s 3 6 5 . 8 and 3 6 5 . 9 s e t f o r t h t h e p r o v i s i o n s d e a l i n g 
w i t h " O r i g i n a l e n t r a n c e e x a m i n a t i o n - a p p o i n t m e n t s . " a n d " P r o m o t i o n a l 
e x a m i n a t i o n - p r o m o t i o n s . " S e c t i o n 3 6 5 . 9 , s p e c i f i c a l l y c o v e r i n g 
y o u r s i t u a t i o n s t a t e s : 
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" 3 6 5 . 9 P r o m o t i o n a l e x a m i n a t i o n s - p r o m o t i o n s . 
The c o m m i s s i o n s h a l l , d u r i n g t h e mon th o f 
A p r i l o f e a c h s e c o n d y e a r , and a t s u c h o t h e r 
t i m e s a s s h a l l be f o u n d n e c e s s a r y , u n d e r s u c h 
r u l e s as s h a l l be p r e s c r i b e d and p u b l i s h e d i n 
a d v a n c e by t h e c o m m i s s i o n , and p o s t e d i n t h e 
c i t y h a l l , h o l d c o m p e t i t i v e p r o m o t i o n a l e x a m 
i n a t i o n s s h a l l be p r a c t i c a l i n c h a r a c t e r , a n d 
s h a l l r e l a t e t o s u c h m a t t e r s as w i l l f a i r l y 
t e s t t h e a b i l i t y o f t h e a p p l i c a n t t o d i s c h a r g e 
t h e d u t i e s o f t h e p o s i t i o n t o w h i c h he s e e k s 
p r o m o t i o n . 

" H e r e a f t e r , a l l v a c a n c i e s i n t h e c i v i l s e r 
v i c e g r a d e s a b o v e t h e l o w e s t i n e a c h d e p a r t 
ment s h a l l be f i l l e d by p r o m o t i o n o f s u b o r 
d i n a t e s when s u c h s u b o r d i n a t e s q u a l i f y as 
e l i g i b l e , and when s o p r o m o t e d , t h e y s h a l l 
h o l d s u c h p o s i t i o n w i t h f u l l c i v i l s e r v i c e 
r i g h t s t h e r e i n 0 " 

I t h a s b e e n t h e o p i n i o n o f t h i s o f f i c e t h a t t h e d u t i e s i m p o s e d 
by t h e s e s e c t i o n s ( 3 6 5 . 8 , 3 6 5 . 9 ) u p o n t h e C i v i l S e r v i c e C o m m i s s i o n 
a r e m a n d a t o r y : 

" T h e d u t i e s i m p o s e d upon t h e C i v i l S e r v i c e 
C o m m i s s i o n by § § 3 6 5 . 8 a n d 3 6 5 . 9 a r e m a n d a 
t o r y , and t h e C o m m i s s i o n w o u l d h a v e no 
p o w e r t o d e l e g a t e t o a c i t y m a n a g e r i t s 
f u n c t i o n s i n r e s p e c t t o t h e p r e p a r a t i o n o f 
e x a m i n a t i o n s , a d m i n i s t r a t i o n o f e x a m i n a 
t i o n s a n d d e t e r m i n a t i o n o f q u a 1 i f i c a t i o n s 
o f a p p l i c a n t s f o r e m p l o y m e n t . " ( U n d e r 1 i ne 
a d d e d ) OAG, May 2 5 , 1 9 5 9 . 

The p u r p o s e o f t h e C i v i l S e r v i c e l a w i s t o f r e e t h o s e p u b l i c 
o f f i c e s t h a t a r e c o v e r e d , f r o m p o l i t i c a l p a r t i s a n s h i p and t o e s t a 
b l i s h a m e r i t s y s t e m o f f i t n e s s a n d e f f i c i e n c y as t h e b a s i s f o r 
a p p o i n t m e n t a n d p r o m o t i o n . , I t was s a i d by t h e C o u r t i n Herman v . 
S t u r g e o n . 228 Iowa 8 2 9 , 8 3 8 ( 1 9 ^ 0 ) ; " E f f i c i e n c y d e p a r t s when l a x i t y 
i n t h e e n f o r c e m e n t o f c i v i l s e r v i c e l e g i s l a t i o n i s p e r m i t t e d t o 
p r e v a i 1 . " 

S e c t i o n 3 6 5 . l l i n p a r t p r o v i d e s ; 

"Names c e r t i f i e d - t e m p o r a r y a p p o i n t m e n t . 
The c o m m i s s i o n s h a l l , w i t h i n n i n e t y d a y s 
a f t e r t h e b e g i n n i n g o f e a c h c o m p e t i t i v e 
e x a m i n a t i o n f o r o r i g i n a l a p p o i n t m e n t o r 
f o r p r o m o t i o n , c e r t ? f y t o t h e c i t y c o u n c i l 
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a l i s t o f t h e names o f t h e t e n p e r s o n s 
who q u a l i f y w i t h t h e h i g h e s t s t a n d i n g a s 
a r e s u l t o f e a c h e x a m i n a t i o n f o r t h e p o s i 
t i o n t h e y s e e k t o f i l l , o r s u c h number a s 
may h a v e q u a l i f i e d i f l e s s t h a n t e n , i n 
t h e o r d e r o f t h e i r s t a n d i n g , a n d a l 1 n e w l y 
c r e a t e d o f f i c e s o r o t h e r v a c a n c i e s i n p o s i 
t i o n s u n d e r c i v i l s e r v i c e w h i c h s h a l l o c c u r 
b e f o r e t h e b e g i n n i n g o f t h e n e x t e x a m i n a t i o n 
f o r s u c h p o s i t i o n s s h a l l be f i l l e d f r o m s a i d 
1 i s t s , o r f r o m t h e p r e f e r r e d l i s t e x i s t i n g 
a s p r o v i d e d f o r i n c a s e o f d i m i n u t i o n o f 
e m p l o y e e s , w i t h i n t h i r t y d a y s . P r e f e r e n c e 
f o r t e m p o r a r y s e r v i c e i n c i v i l s e r v i c e 
p o s i t i o n s s h a l l be g i v e n t h o s e on s u c h l i s t s . " 
( U n d e r 1 i ne a d d e d ) 

F r o m t h i s i t w o u l d a p p e a r t h a t t h e p e o p l e you r e f e r t o 
p r e s e n t l y q u e s t i o n i n g t h e r i g h t o f a n o t h e r t o p r o m o t i o n m i g h t 
a v o i d t a k i n g t h e n e x t p r o m o t i o n a l e x a m i n a t i o n and s t i l l be e l i 
g i b l e . I t w o u l d h a v e t o be c o n s t r u e d t h a t t h e q u e s t i o n i n g o f t h e 
a p p o i n t m e n t t h r o u g h t h e a p p e a l p r o c e d u r e o f t h e p a r t y who r e c e i v e d 
i t c r e a t e s a " v a c a n c y . " C l e a r l y t h i s i s n o t t h e c a s e . 

V a c a n c y h a s been d e f i n e d i n C . J . S . t h u s l y : 

" T h e w o r d ' v a c a n c y ' ha s no t e c h n i c a l m e a n 
i n g ; an o f f i c e i s v a c a n t w h e n e v e r i t i s 
u n o c c u p i e d by a l e g a l l y q u a l i f i e d i n c u m 
b e n t who h a s a l a w f u l r i g h t t o c o n t i n u e 
t h e r e i n u n t i l t h e h a p p e n i n g o f some f u t u r e e v e n t . " 
67 C . J . S . - O f f i c e r s , §50. 

T h i s t h e n w o u l d a p p e a r t o b r i n g t h e s i t u a t i o n u n d e r t h e l a n 
g u a g e i n §365.11 w h i c h you c i t e d i n y o u r l e t t e r : 

" E x c e p t w h e r e s u c h p r e f e r r e d l i s t e x i s t s , 
p e r s o n s on t h e c e r t i f i e d e l i g i b l e l i s t 
f o r p r o m o t i o n s h a l l h o l d p r e f e r e n c e f o r 
p r o m o t i o n u n t . i l t h e b e g i n n i n g o f a new 
e x a m i n a t i o n , b u t i n no c a s e s h a l l s u c h 
p r e f e r e n c e c o n t i n u e l o n g e r t h a n two y e a r s 
f o l l o w i n g t h e d a t e o f c e r t i f i c a t i o n , a f t e r 
w h i c h s a i d l i s t s s h a l l be c a n c e l e d and no 
p r o m o t i o n t o s u c h g r a d e s h a l l be made u n 
t i l a new l i s t ha s b e e n c e r t i f i e d e l i q i b l e 
f o r p r o m o t i o n ? " ( Unde r 1 i n e a d d e d ) 
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S e n . J a k e B. M i n c k s . 5 . M a r c h 1 9 , 1965 

I am o f t h e o p i n i o n t h a t t h e u s e o f t h e w o r d " s h a l l " i s 
m a n d a t o r y i n k e e p i n g . w i t h t h e p u r p o s e o f t h e C i v i l S e r v i c e a n d 
t h e s e p e o p l e w o u l d be r e q u i r e d t o t a k e an a d d i t i o n a l p r o m o t i o n a l 
e x a m i n a t i o n t o m a i n t a i n t h e i r e l i g i b i l i t y f o r p r o m o t i o n u n d e r 
C h a p t e r 3 6 5 . 1 1 . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / M i c h a e l S . M c C a u l e y 

MICHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y G e n e r a l 
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TAXATION: Personal Property Tax; Tax Exemption of Property Stored 
i n a Public Warehouse: Section 427.1(29), Code of Iowa, 1962. 
Cartons stored i n a public warehouse are exempt from personal 
property taxation i f they become the property of the manufacturer-
user p r i o r to the time said property was placed i n the warehouse. 
However, i f the cartons are sold to the manufacturer-user from 
the warehouse, the cartons are. subject to personal property taxa
t i o n . 

LAWRENCE F, SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

March 22, 1965 

Mr. Frank M. Krohn 
Jasper County Attorney 
301 Court House 
Newton, Iowa 

Dear Mr. Krohn: 

This is" i n response to your l e t t e r of October 26, 1964, 

in which you state i n part as follows: 

"'Z' Corporation of St„ Louis, Missouri, 
produces cartons that are sold to The 'M' Com
pany i n Newton, Iowa, for the purpose of pro
t e c t i o n and shipment of the 'M1 washing machines 
and dryers. 'N' Warehouse i n Newton i s c l a s s i f i e d 
as a public warehouse and acts as a place f o r 
storage of the cartons, and are delivered to The 
'M' Company as needed for packaging t h e i r product. 

"The cartons stored i n the'N' Warehouse i n 
Newton are purchased by The 'M' Company for the 
purpose, of packaging t h e i r product and not for re
sale by The 1M' Company. 

"Are the cartons i n storage i n the 'N' Ware
house subject to personal property tax under the 
sections i n Chapter 428 of the Iowa Code, or do they 
come under the exemption provided i n Section 427.1, 
subparagraph 29 of the Iowa Code?" 

The answer to your question depends upon a determination 

of the facts i n your case. It must be pointed out that Section 

427.1, Code of Iowa, 1962, i s an exempting statute and as such; 
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must be s t r i c t l y construed. I f there i s any doubt upon the ques

tions, i t must be resolved against the exemption and i n favor of 

the taxation. National Bank of Burlington vs. Huneke, 250 Iowa 

1030, 1035, 98 N.W. 2d 7 (1959), T r i n i t y Luthern Church of Pes 

Moines vs. V. L. Browner, Iowa , 121 N.W. 2d 131 (1963). 

Section 427.1, Code of Iowa, 1962, provides: 

* * *• 

"The following classes of property s h a l l not 
be taxed: 

"(29) Goods stored by warehouseman. A l l per
sonal property intended for ultimate sale or resale, 
with or without a d d i t i o n a l processing, manufacturing, 
f a b r i c a t i n g , compounding or servicing, stored i n a 
warehouse of any person, co-partnership or corpora
t i o n engaged i n the business of storing goods for pro
f i t as defined i n section f i v e hundred forty-two point 
f i f t y - e i g h t (542.58), Code 1958, provided such per
sonal property i s not offered for sale or sold by the 
owner at. r e t a i l d i r e c t l y from the public warehouse." 

Thus, i f "M" Company owns the cartons at or p r i o r to the time 

that the cartons enter the "N" Warehouse, there would be no ques- . 

t i o n that said cartons would be exempt from taxation. 1960 Ops. 

Atty. Gen. 252, 253. 

However, i f the cartons belong to the "Z" Corporation when 

they enter the "N" Warehouse, said cartons would be subject to 

taxation, for the statute states i n part "...provided such 

personal property i s not offered for sale or sold by the owner 

at r e t a i l d i r e c t l y from the public warehouse." If the "Z" Cor-
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poration owned the cartons at the time they went into storage 

i n the public warehouse, then such personal property (the car

tons) would be offered for sale or sold by the owner at r e t a i l 

d i r e c t l y from the public warehouse to "M" Company. Such a sale 

would be considered a r e t a i l sale for the word " r e t a i l " has been 

construed to mean a "sale to the consumer or ultimate user." 

1960 Op. Atty. Gen. 252, 253. In other words, we construe the 

sale by "Z" Corporation to "M" Company from the warehouse to be 

a r e t a i l sale for personal property tax purposes. 

As manufacturers, "M" Company does not pay sales tax on 

containers and cartons which hold the products they manufacture. 

R e t a i l Sales and Use Tax Rule No. 52 (1962 I.D.R. 565). The d e f i 

n i t i o n s and constructions found i n the Iowa R e t a i l Sales Tax Act 

(Sec. 422.42 et seq., Iowa Code, 1962) are not applicable to t h i s 

s i t u a t i o n , because the Section 422.42 d e f i n i t i o n s apply only to 

"words, terms, and phrases, when used i n t h i s d i v i s i o n (Division 

IV, Chapter 422)." 

Very t r u l y yours, 

/s / Thomas W. McKay 
Thomas W. McKay 
Special Assistant Attorney General 

TWMtJRSsdj 



TAXATION - Personal Property Tax: Section 428.17 of the 1962 Code 
of Iowa. A r t i c l e I, Section 6, A r t i c l e III, Section 30, A r t i c l e 
VII,. Section 7, and A r t i c l e VIII, Section 2, Iowa Constitution. 
The taxation of merchants and farmers inventories i s c o n s t i t u t i o n a l . 

State of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

March 23, 1965 

Honorable William J . Reichardt 
State Representative, Polk County 
House of Representatives 
L 0,C A L 

Dear S i r : 

In your l e t t e r of February 26, 1965, you state i n part: 

"The tax on inventories of merchants 
and farmers discriminates against a person's 
opportunity to make a l i v i n g . Only through the 
sale of t h e i r products can merchants and farmers 
make a l i v i n g . These people are being retarded 
because of the punishment of an inventory tax. 
This tax attacks only one segment of business, 
i f retained, the professional occupation should 
be equally penalized for the knowledge that makes 
them productive. This tax i s preventative, d i s 
criminatory, and t o t a l l y dishonest, and i t ' s 
c o l l e c t i o n allows blackmail by law. 

"I f e e l t h i s tax v i o l a t e s the c o n s t i t u t i o n a l 
r i g h t s of the individual., and I request an opinion 
from your o f f i c e . " 

In addition you state: 

"There are also discriminatory p o l i c i e s i n 
determining inventory s i z e . Some merchants can 
turn t h e i r inventory 40 times a year and other 
can only turn i t one to two times a year, thus 
severely penalizing the slow-turnover merchants." 

LAWRENCE F. SCALISE 
ATTORNEY GENERAL 
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As a general rule of law, i t may be stated that except 

as restrained by the authority of the Federal Constitution, the 

taxing power of the states extends to and embraces a l l persons, 

property, and things within i t s j u r i s d i c t i o n . Lucas vs. Purdy, 

142 Iowa 359, 362, 120 NW 1063 (1909). The l e g i s l a t u r e has 

inherent power subject to the c o n t r o l l i n g provisions of the 

state organic law and the applicable provisions of the Federal 

Constitution to determine the subjects of taxation and to deter

mine the persons, property, and p r i v i l e g e s to be taxed. Carmicha 

vs. Southern Coal and Coke Co., 301 US 495, 508, 509, 81 L. Ed. 

1245, 1252, 1253, 57 S. Ct. 868 (1936). Freedom to sel e c t sub

jects of taxation i s inherent i n the exercise of the power to 

tax. Long vs. St. John 126 F l a . 1, 17Q: So. 317 (1936). 

Thus, where there are no c o n s t i t u t i o n a l r e s t r i c t i o n s , the 

l e g i s l a t u r e has the r i g h t to use i t s d i s c r e t i o n as to the per

sons, property, or occupations to be taxed. It may tax a l l pro

perty or only c e r t a i n kinds of property. Savings & Loan Society 

vs. Multnomah County, 169 US 421, 42 L. Ed. 803, 18 S. Ct. 392 

(1898) . The Legislature may tax or license any business it. so 

desires. It may tax a l l occupations or only c e r t a i n occupations. 

Everything to which the l e g i s l a t i v e power extends may be the 
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subject of taxation. Whether i t be person or property, franchise 

or p r i v i l e g e , or occupation or righj;, In summary, nothing but 

the c o n s t i t u t i o n a l l i m i t a t i o n upon l e g i s l a t i v e authority can 

exclude anything from the grasp of the taxing power, i f the l e g i s 

lature i n i t s d i s c r e t i o n s h a l l s e l e c t i t for revenue purposes. 

4 Cooley, Taxation, 177-178. From t h i s discussion, i t i s our 

opinion that the tax on inventories,of farmers and merchants 

i s a proper subject for taxation. 

The power of taxation i s exercised subject to certa i n con

s t i t u t i o n a l requirements and r e s t r i c t i o n s i n the Iowa Constitution. 

There are four provisions of the Iowa Constitution which impose 

r e s t r i c t i o n on the l e g i s l a t i v e power to tax. The f i r s t i s the 

general requirement that a l l laws of a general nature have a 

uniform operation. I.C.A. Const. A r t . I, Sec. 6. The second 

provision i s the injunction that the general assembly s h a l l not 

pass l o c a l or sp e c i a l laws for the assessment and c o l l e c t i o n 

of taxes for state, county, or road purposes, coupled with a 

r e i t e r a t i o n of the requirement that i n a l l cases where a general 

law can be made applicable, i t s h a l l be employed and made of 

uniform operation throughout the state. I.C.A. Const. Art. 

I l l , Sec. 30. Third, every law which imposes a tax must d i s 

t i n c t l y state the tax and i t s object. I.C.A. Const. Art. VII, 
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Sec. 7. A fourth requirement i s that the property of corpor

ations f o r pecuniary p r o f i t s h a l l be subject to taxation the 

same as an i n d i v i d u a l . I.C.A. Const. Art. VIII, Sec. 2. 

As your l e t t e r pointed out, the tax through the assessment 

procedure appears to be discriminatory. It has been frequently 

recognized by the courts that absolute or perfect equality and 

uniformity in. taxation i s impossible. Accordingly, a l l the 

courts ask i s substantial compliance with the requirements of 

equality and uniformity i n taxation as l a i d down by the Federal 

and State Constitutions. Maxwell vs. Bugbee, 250 U.S. 525, 63 

L. ed. 1124, 1132, 40 S. Ct. 2 (1919). I t i s our opinion that 

even though some merchants can turn on inventory faster than 

others and even though the tax applies to only a small segment 

of our population, i t s u b s t a n t i a l l y complies with the equality 

and uniformity requirement. 

Very truly.yours, 

/ s / Thomas W. McKay 
Thomas W. McKay 
Special Assistant Attorney General 
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CITIES AND TOWNS: C i v i l Service - "leave of absence" to run f o r public o f f i c e . §365.12, 
365.29, 365.2, 1962 Code. There is no statutory authority f o r allowing policemen under 
'y.ivil service a "leave of absence" to run for p u b l i c o f f i c e , 

March 29. 1965 

Hon. James D. Resnick 
State Representative 
L O C A L 

Dear Mr. Resnick: 

I am in receipt of your l e t t e r of March 12 t o the Attorney General in which you 
s o l i c i t an opinion in regard to the following: 

"Can a policeman serving under c i v i l service take a Leave of absence 
and run for a p u b l i c o f f i c e ? If he s h o u l d l o s e the e l e c t i o n can he 
then go back on the p o l i c e force and s t i l l r e t a i n h i s s e n i o r i t y . " 

In order to answer your question 1 must r e f e r t o Section 365, Code of Iowa, 1962, 
which contains the governing provisions r e l a t i n g to the r i g h t s and p r i v i l e g e s of persons 
employed under c i v i l s e r vice. A search of t h i s chapter discloses no express authority for 
granting any c i v i l service employee a "leave of absence" f o r any reason. It might be 
argued that Sec. 365.12, because of the following l a n g u a g e , 

"365.12 S e n i o r i t y . For the purpose of d e t e r m i n i n g the s e n i o r i t y r i g h t s 
of c i v i l s e r vice employees, s e n i o r i t y s h a l l be computed, begining 
with the date of appointment to or employment i n any positions for 
which they were c e r t i f i e d or otherwise q u a l i f i e d and established 
as provided i n this chapter, but s h a l l not i n c l u d e any period of 
time exceeding si x t y days i n any one year d u r i n g which they were 
absent from the service except for d i s a b i l i t y . 

contemplates an allowable absence from the service f o r a p e r i o d o f time not exceeding 
60 days i n any one year, however, other provisions in C h a p t e r 365 c l e a r l y show that 
the l e g i s l a t u r e did not intend to allow persons w o r k i n g under c i v i l service a "leave 
of absence" for any period of time to run for public o f f i c e . The Iowa Supreme Court i n 
Gibbons v. Sioux Ci t y , 242 Iowa 165, 45 N.W. 2d 842, d e f i n e s " l e a v e o f absence" thusly: 

"A leave of absence connotes a permission t o be away from a c e r t a i n 
place for a stated time with the supposition of returning, thereto." 

I think that i t i s an inescapable conclusion t h a t a person absent from the service 
by v i r t u e of a "leave of absence" i s s t i l l t e c h n i c a l l y a member o f c i v i l service or under 
c i v i l service, because he can return to his job upon the expiration of his authorized leave 
without the loss of s e n i o r i t y r i g h t s . 

The l e g i s l a t u r e has unequivocally expressed i t s f e e l i n g s regarding persons under 
c i v i l service a c t i v e l y p a r t i c i p a t i n g in any p o l i t i c a l campaign i n Section 365.29 by use of 

;the following language: 

"365.29 Campaign contributions. No o f f i c e r or employee under c i v i l 
s ervice s h a l l , d i r e c t l y or i n d i r e c t l y , contribute any money or any
thing of value, to any candidate for nomination of e l e c t i o n to any 
o f f i c e , or to any campaign or p o l i t i c a l committee, or take any a c t i v e 
part i n any p o l i t i c a l campaign except to c a s t h i s vote and to express 
his personal opinion p r i v a t e l y , nor s h a l l any such candidate or com-
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mittee s o l i c i t such contribution or a c t i v e p o l i t i c a l support 
from any such o f f i c e r or employee. Any person v i o l a t i n g any 
pr o v i s i o n of t h i s s ection s h a l l pay a f i n e of not less than 
twenty-five d o l l a r s or more than one hundred d o l l a r s , or be 
imprisoned i n the county j a i l not to exceed t h i r t y days." 
(Underscoring added) 

It i s also i n t e r e s t i n g to note that Section 365.2 which contains the following 
language: 

"Commissioners must be c i t i z e n s of Iowa and residents of the c i t y for 
more than f i v e years next preceding t h e i r appointment, and s h a l l 
serve without compensation. No person while on said commission. • h 
s h a l l hold or be a candidate for any o f f i c e of public t r u s t . " 
(Underscoring added) 

forbids any c i v i l service commissioner from holding a public o f f i c e or being a candidate 
for any o f f i c e of p u b l i c t r u s t . Apparently, the l e g i s l a t u r e f e l t that i t would be i n 
compatible f o r any person connected with the c i v i l service system to a c t i v e l y be i n p o l i t i c s . 

Based on the foregoing i t i s my opinion that there i s no authority f o r granting a 
^-policeman serving under c i v i l service a leave of absence in order for him to run for pu b l i c 

o f f i c e . Further, i t i s my opinion that a policeman under c i v i l service must resign from 
the service before running for p u b l i c o f f i c e , and i n doing so loses a l l of h i s s e n i o r i t y 
r i g h t s accumulated to the date of his resignation. 

Respectfully submitted, 

Is/ Joseph S. Brick 

JOSEPH S. BRICK 
Assi s t a n t Attorney General 

JSB :ms 



TAXATION: Sales T a x — A p p l i c a t i o n of sa l e s tax to communication 
s e r v i c e s : Sec. 422.43, Code of Iowa, 1962. State Tax Commission 
r u l e s c onsider commercial telephone exchanges to be "communi
c a t i o n s e r v i c e s " t a x a b l e under Sec. 422.43 w h i l e newspapers are 
considered t o be a " s e r v i c e , " and, as such, exempt from tax. 

.LAWRENCE F. SCALISE S t a t e of Iowa 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

A p r i l 21, 196 5 

Honorable Harold 0. F i s c h e r 
House of Representatives 
L O C A L 

Dear S i r : 

In your l e t t e r of A p r i l 15, 1965, you s t a t e as f o l l o w s : 

"For a c o n s i d e r a b l e p e r i o d of 
time there has been a 2% tax on t e l e 
phone s e r v i c e s . To me, t h i s appears 
to be a pure s e r v i c e t a x . In view of 
t h i s s i t u a t i o n , I would l i k e t o have 
your o p i n i o n and the b a s i s of t h a t o p i n 
i o n f o r the exemption from s a l e s or use 
tax of the equipment and m a t e r i a l s used 
by newspapers i n the s e r v i c e which they 
r e p o r t e d l y perform. As long as communi
c a t i o n s are set out and taxed, there i s 
no commodity i n v o l v e d and newspapers do 
communicate." 

S e c t i o n 422.43, Code of Iowa, 1962, provides i n p a r t as 

f o l l o w s : 

"422.43. Tax Imposed. There i s 
hereby imposed, beginning the f i r s t day 
of A p r i l , 1937, a t a x of two per cent 
upon the gross r e c e i p t s from a l l s a l e s 
of t a n g i b l e personal property, . c o n s i s t -
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ing of goods, wares, or merchandise, ex
cept as otherwise provided i n t h i s d i v i 
s i o n , s o l d at r e t a i l i n the s t a t e to con
sumers or users; a_ l i k e r a t e of tax upon 
the gross r e c e i p t s from the s a l e s , f u r n i s h 
i n g or s e r v i c e of gas, e l e c t r i c i t y , water, 
heat, and communication s e r v i c e . . . " 
(Emphasis- supplied.) 

At the outset, i t must be poi n t e d out that the l e g i s 

l a t u r e has provided the Iowa State Tax Commission the author

i t y t o make r u l e s and r e g u l a t i o n s w i t h which to e f f e c t u a t e the 

tax laws. Sections 421.14 and 422.61(1), Code of Iowa, 1962. 

In State vs. Manning, 220 Iowa 525, 532, 259 N.W. 213, 

(193 5), the Iowa Supreme Court s t a t e d : 

"That the lawmaking body, to w i t , 
the l e g i s l a t u r e , cannot delegate l e g i s 
l a t i v e power, i s a p r i n c i p l e u n i v e r s a l l y 
recognized as v i t a l to the i n t e g r i t y and 
maintenance of the system of government 
ordained by our State C o n s t i t u t i o n , but 
the a u t h o r i t y to make a d m i n i s t r a t i v e 
r u l e s i s not a d e l e g a t i o n of l e g i s l a t i v e 
power." 

To r e q u i r e t h a t the l e g i s l a t u r e enact t a x laws t h a t s p e c i 

f i c a l l y provide f o r every s i t u a t i o n or circumstance t h a t may 

a r i s e would be t o r e q u i r e an i m p o s s i b i l i t y . I t i s f o r t h i s reason 

t h a t a d m i n i s t r a t i v e bodies e x i s t and are provided w i t h a u t h o r i t y 

t o c a r r y out the i n t e n t i o n of the l e g i s l a t u r e . Peoples Gas and E l e c . 

Co. vs. State Tax Comm., 238 Iowa 1369, 1376, 28 N.W. 2d 799 (1947). 
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Thus, we look to the r u l e s set out by the State Tax Commission. 

Rule 77, Sales and Use Tax, 1962 I.D.R. 572 s t a t e s as f o l l o w s : 

"Rule No. 77. Newspapers, magazines, 
trade j o u r n a l s , e t c . P u b l i s h e r s of news
papers are deemed to be rendering a s e r v i c e 
t o t h e i r s u b s c r i b e r s and the gross r e c e i p t s 
from the s a l e of newspapers to the p u b l i c 
are t h e r e f o r e not t a x a b l e . The sales of 
magazines, trade j o u r n a l s , and other p e r i o d i 
c a l s when s o l d to consumers or users are s a l e s 
at r e t a i l and the gross r e c e i p t s from such 
s a l e s are t a x a b l e . " 

Rule 120, Sales and Use Tax, 1962 I.D.R. 582 s t a t e s as 

f o l l o w s : 

"Rule No. 120. A p p l i e s to s a l e s tax 
only. Commercial telephone exchanges. A l l 
telephone exchanges o p e r a t i n g switch boards 
must h o l d r e t a i l s a l e s tax permits and must 
c o l l e c t and remit the r e t a i l s a l e s tax upon 
t h e i r e n t i r e gross r e c e i p t s from or i n connec
t i o n w i t h the o p e r a t i o n of such exchanges. 

"The t a x s h a l l apply t o r e c e i p t s from 
the t r a n s m i s s i o n of messages and conver
s a t i o n w h o l l y w i t h i n the s t a t e , f o r which 
the exchange c o l l e c t s the charge. In the 
case of a pay s t a t i o n , the exchange must 
pay the tax on the t o t a l r e c e i p t s therefrom. 
Where a minimum amount i s guaranteed to the 
exchange from any pay s t a t i o n , the tax s h a l l 
be computed on the f u l l amount c o l l e c t e d . " 

A c a r e f u l reading of these r u l e s p o i n t s out t h a t the 

State Tax Commission consi d e r s commercial telephone exchanges 

to be "communication s e r v i c e s " t a x a b l e under S e c t i o n 422.43, 
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Code of Iowa, 1962. Newspapers are considered t o be a s e r v i c e 

and the gross r e c e i p t s from t h i s s a l e t o the p u b l i c are not 

tax a b l e . 

Next we look to Rule 121 and Rule 191- Rule 121, Sales 

and Use Tax, 1962 I.D.R. 583 s t a t e s as f o l l o w s : 

"Rule No. 121. A p p l i e s to sa l e s t a x 
only. Sales t o telephone and t e l e g r a p h N 

companies. Receipts from s a l e s of t a n 
g i b l e personal property to telephone and 
t e l e g r a p h companies are taxable under the 
p r o v i s i o n s of the r e t a i l s a l e s t a x law." 

We have found no r u l e comparable to Rule 121 t o apply t o 

sa l e s t o newspaper companies. However, Rule 114.2, Sales and 

Use Tax, 1962 I.D.R. 581 s t a t e s as f o l l o w s : 

"Rule No. 114.2. Sales of photographs 
to newspaper or magazine p u b l i s h e r s f o r 
repr o d u c t i o n . The s a l e s of photographs 
by a person engaged i n the business of mak
in g and s e l l i n g photographs t o newspaper or 
magazine p u b l i s h e r s f o r reproduction i s t a x 
a b l e . . . " . 

Nevertheless, i t has been the p o l i c y of the State Tax 

Commission t o apply S e c t i o n 423.1(1)(c), Code of Iowa, 1962, 

(e x c l u s i o n f o r equipment and m a t e r i a l s not r e a d i l y o b t a i n a b l e 

i n Iowa) to newspapers. No doubt there" i s an i n c o n s i s t e n c y 

when the newspaper has been c a l l e d a " s e r v i c e " f o r s a l e s tax 

purposes and " t a n g i b l e p e r s o n a l property" f o r use t a x purposes, 
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The only reason we can see for. such an i n c o n s i s t e n c y i s an 

a d m i n i s t r a t i v e i n t e r p r e t a t i o n of a s t a t u t e that has been of long 

standing. As a general r u l e of law, where a d m i n i s t r a t i v e i n t e r 

p r e t a t i o n of a s t a t u t e i s of long standing, i t w i l l not l i g h t l y 

be d i s c a r d e d . N.W. State P o r t l a n d Cement Company vs. Board, 244 

Iowa 720, 58 N.W. 2d 15 (1953). Therefore, any change i n ta x 

able s t a t u s must come from the l e g i s l a t u r e . 

Very t r u l y yours, 

/ s / Jerome R. Smith 
Jerome R. Smith 
A s s i s t a n t Attorney General 

JRS:dj 



GENERAL ASSEMBLY - LEGISLATION BY REFERENCE: L e g i s l a t i o n by 
r e f e r e n c e i s an a p p r o v e d f o r m t h e r e o f b u t s u c h l e g i s l a t i o n i n c l u d e s 
o t h e r s t a t u t e s o n l y . House F i l e s 606 and 607 a r e b o t h l e g i s l a t i o n 
by a d o p t i n g by r e f e r e n c e c o m p i l a t i o n s w h i c h have no o f f i c i a l s t a t u s . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des M o i n e s 

May 3, 1965 

Hon. H a r o l d 0, F i s c h e r 
House o f R e p r e s e n t a t i v e s 
L O C A L 

Dear H a r o l d : 

R e f e r e n c e i s h e r e i n made t o y o u r s o f t h e 1 5 t h u l t . , i n w h i c h 

r e f e r e n c e i s made by you w i t h r e s p e c t t o House F i l e s 606 and 607 

o f t h e f o l 1 o w i n g ; 
l ! i t i s r e q u e s t e d t h a t a l e g a l o p i n i o n on t h e 
c o n s t i t u t i o n a l i t y o f t h e above i n d i c a t e d b i l l s 

. be f u r n i s h e d t o me as so o n as p o s s i b l e . 
111 q u e s t i o n t h e l e g a l i t y o f t h e s e two b i l l s 
b e c a u s e I do n o t b e l i e v e i t i s p r o p e r t o p u t 
i n t o law a p u b l i c a t i o n w h i c h i s n o t i n c l u d e d 
i n t h e Code and i s o n l y u s e d as a r e f e r e n c e . 
In t h e e v e n t t h a t you h a v e any q u e s t i o n s 
c o n c e r n i n g t h i s r e q u e s t p l e a s e l e t me know." 

The p r o p o s e d b i l l s a r e l e g i s l a t i o n by r e f e r e n c e . House F i l e 

606 a d o p t s by r e f e r e n c e : 

"The s t a t e o f Iowa h e r e b y r a t i f i e s and a d o p t s 
by r e f e r e n c e t h e i n t e r s t a t e v e h i c l e e q u i p m e n t 
s a f e t y compact c o n s i s t i n g o f t e n ( 1 0 ) a r t i c l e s 
a p p r o v e d by t h e c o m m i t t e e o f s t a t e o f f i c i a l s 
on s u g g e s t e d s t a t e l e g i s l a t i o n o f t h e c o u n c i l 
o f s t a t e g o v e r n m e n t s p u b l i s h e d i n t h e p r o g r a m 
o f s u g g e s t e d s t a t e l e g i s l a t i o n , 1963»" 

and House F i l e 607 a d o p t s by r e f e r e n c e : 

"The s t a t e o f Iowa h e r e b y r a t i f i e s and a d o p t s 
by r e f e r e n c e t h e i n t e r s t a t e d r i v e r l i c e n s e 
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compact c o n s i s t i n g o f n i n e ( 9 ) a r t i c l e s 
a p p r o v e d by t h e c o m m i t t e e o f s t a t e o f f i c i a l s 
on s u g g e s t e d s t a t e l e g i s l a t i o n o f t h e c o u n c i l 
o f s t a t e g o v e r n m e n t s p u b l i s h e d i n t h e p r o g r a m 
o f s u g g e s t e d s t a t e l e g i s l a t i o n , 1 9 6 3 . " 

I t i s t r u e t h a t l e g i s l a t i o n by r e f e r e n c e i s an a p p r o v e d f o r m 

t h e r e o f , b u t t h a t l e g i s l a t i o n , as f a r as d i l i g e n t r e s e a r c h d i s c l o s e s 

e m b r a c e s o n l y r e f e r e n c e t o o t h e r s t a t u t e s and by r e f e r e n c e i n c o r p o 

r a t e them i n t o p r o p o s e d s t a t u t e s . 50 Am, J u r . t i t l e d S t a t u t e s , 

S e c t i o n 3 6 , s t a t e s : 

" ' S t a t u t e s w h i c h r e f e r t o o t h e r s t a t u t e s and make 
them a p p l i c a b l e t o t h e s u b j e c t o f t h e new 
l e g i s l a t i o n , a r e c a l l e d ' r e f e r e n c e s t a t u t e s ' . 
The p u r p o s e o f s u c h p r a c t i c e i s t o i n c o r p o r a t e 
i n t o t h e new a c t t h e p r o v i s i o n s o f o t h e r 
s t a t u t e s by r e f e r e n c e and a d o p t i o n , and t h e r e b y 
t o a v o i d e n c u m b e r i n g t h e s t a t u t e books by un
n e c e s s a r y r e p e t i t i o n , In t h e a b s e n c e o f 
c o n s t i t u t i o n a l r e s t r i c t i o n s , r e f e r e n c e s t a t u t e s 
a r e f r e q u e n t l y r e c o g n i z e d as an a p p r o v e d method 
o f l e g i s l a t i o n . I t i s , h o w e v e r , r e a s o n a b l e t o 
s u p p o s e t h a t when t h e l e g i s l a t u r e u n d e r t a k e s t o 
l e g i s l a t e s p e c i f i c a l l y on a s u b j e c t i t does so 
f u l l y , and i t c a n n o t be deemed t o have i n c o r p o r a t e d 
i n t o t h e law p a r t s o f a f o r m e r law u n l e s s t h e 
l a n g u a g e e m p l o y e d i s s u c h as t o i n d i c a t e w i t h a 
r e a s o n a b l e d e g r e e o f c e r t a i n t y t h a t t h a t was t h e 
l e g i s l a t i v e i n t e n t i o n . 1 " 

I f i n d no a u t h o r i t y t o a d o p t by r e f e r e n c e c o m p i l a t i o n s o f t h e 

character d e s c r i b e d i n House F i l e s 6 0 6 and 6 0 7 , n e i t h e r a p p e a r i n g t o 

have o f f i c i a l s t a t u s . T h e s e c o m p i l a t i o n s a r e r u l e s d u l y a d o p t e d by 

c o m m i t t e e , w h i c h no d o u b t a r e m e r i t o r i o u s , b u t i t w i l l be s e e n by t h e 

e x p l a n a t i o n s a t t a c h e d t o t h e b i l l s t h a t t h e y d e a l w i t h m a t t e r s o f law 

and become t h e lav; o f Iowa n o t by r e f e r e n c e b u t by l e g i s l a t i v e e n a c t 

ment. See B e r g e s o n v s . P e s c h , C o m m i s s i o n e r o f P u b l i c S a f e t y o f Iowa, 
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254 Iowa 2 2 3 , 117 N.W.'2d 431. The v i o l a t i o n s o f t h e p r o v i s i o n s o f 

t h e s e c o m p i l a t i o n s may become t h e b a s i s o f c r i m i n a l l i a b i l i t y and 

more c e r t a i n t y o f t h e l e g a l i t y o f t h e i r e n a c t m e n t w o u l d be i n t h e 

p u b l i c i n t e r e s t . 

I t w o u l d a p p e a r t h a t t h e c o n t e n t s o f t h e c o m p i l a t i o n s r e f e r r e d 

t o a r e e i t h e r l a w s o r r u l e s . In e i t h e r s i t u a t i o n t h e r e a r e c o n s t i 

t u t i o n a l and s t a t u t o r y p r o v i s i o n s f o r t h e i r a d o p t i o n . F o r y o u r 

i n f o r m a t i o n i t a p p e a r s t h a t t h e method o f l e g i s l a t i o n by r e f e r e n c e 

e x h i b i t e d i n House F i l e s 606 and 607 has p r e c e d e n t i n Iowa l e g i s l a t i o n . 

S e c t i o n 231.14 p r o v i d e s t h e g o v e r n o r w i t h a u t h o r i t y t o e n t e r i n t o t h e 

i n t e r s t a t e c o m p a c t on j u v e n i l e s as a p p r o v e d by t h e c o u n c i l o f s t a t e 

g o v e r n m e n t s on J a n u a r y 2 1 , 1955. S e c t i o n 247.10, 1962 Code o f Iowa, 

p r o v i d e s t h a t t h e g o v e r n o r i s a u t h o r i z e d t o e n t e r i n t o c o m p a c t s and 

a g r e e m e n t s w i t h o t h e r s t a t e s i n r e f e r e n c e t o r e c i p r o c a l s u p e r v i s i o n 

o f p e r s o n s on p a r o l e o r p r o b a t i o n and f o r t h e r e c i p r o c a l r e t u r n o f 

s u c h p e r s o n s t o t h e c o n t r a c t i n g s t a t e s f o r v i o l a t i o n o f t h e t e r m s 

o f t h e i r p a r o l e o r p r o b a t i o n . C h a p t e r 143, 6 0 t h G e n e r a l A s s e m b l y , 

S e c t i o n 1 t h e r e o f , s t a t e s : 

"The s t a t e o f Iowa h e r e b y r a t i f i e s and a d o p t s by 
r e f e r e n c e t h e i n t e r s t a t e c o m p act on m e n t a l h e a l t h 
c o n s i s t i n g o f f o u r t e e n a r t i c l e s a p p r o v e d by t h e 
c o m m i t t e e o f s t a t e o f f i c i a l s on s u g g e s t e d s t a t e 
l e g i s l a t i o n o f t h e c o u n c i l o f s t a t e g o v e r n m e n t s 
p u b l i s h e d i n S u g g e s t e d S t a t e L e g i s l a t i o n , P r o g r a m 
f o r 1958." 

On i n f o r m a t i o n I u n d e r s t a n d t h a t A l a s k a i s t h e o n l y o t h e r s t a t e 
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w h i c h l e g i s l a t e s by r e f e r e n c e i n 

606 and 607. 

h - May 3, 1965 

t h e f o r m p r o p o s e d i n House F i l e s 

V e r y t r u l y , 

/ s / O s c a r S t r a u s s 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS:j tm 



TAXATION: R e a l P r o p e r t y . § 428.4, Ch. 441, Code o f 
sment o f r e a l 

LAWRENCE F. SCALISE S t a t e o f Iowa 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

May ;6, 1965 

Mr. E a r l E. Hoover 
Clay County Attorney 
Spencer, Iowa 

Dear Mr. Hooveri 

In your request f o r an opinion dated A p r i l 21, 1965, 

you state as follows: 

"In 1962, the D i s t r i c t Court i n Clay 
County, Iowa, entered a judgment and decree 
sustaining an assessment on property owned 
by the Spencer Shopping Center, Inc., approv
ing a gradual increase of assessment valuation 
over a ten year period u n t i l s a i d assessment 
equals approximately $180,000.00, and found 
said assessment to be binding upon the Assessor's 
O f f i c e and Board of Review of Clay County. I 
enclose a copy of the judgment and decree with 
t h i s l e t t e r f o r your consideration. 

" A l l property i n Clay County has been 
reappraised as per order of the Iowa State 
Tax Commission, and the reappraised value 
of the Spencer Shopping Center i s comparable 
to the appraised values of other property i n 
Spencer and Clay County. However, the taxable 
value of the Spencer Shopping Center, when 
assessed at the same 27% r a t i o , as other pro
perty, would be i n excess of the taxable value 
as ordered by the Court decree above referre d 
t o . Therefore, the question a r i s e s , would the 
laws of the State of Iowa regarding the quadrennial 
assessment of r e a l estate take precedence over 
the Decree of the D i s t r i c t Court?" 
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With reference to your question, i t i s our opinion that 

the 1961 assessed valuation of the Spencer Shopping Center, 

Inc., which was decreed by the Clay County D i s t r i c t Court i n 

1961, was e f f e c t i v e only f o r the years 1961, 1962, 1963, and 

1964. 

Section 428.4, Code of Iowa, 1962, provides i n part as 

follows» 

"Property s h a l l be taxed each year, and 
personal property s h a l l be l i s t e d and assessed 
each year i n the name of the owner thereof on 
the f i r s t day of January. Real estate s h a l l be 
l i s t e d and valued i n 1933 and every four years 
thereafter. . .". 

A r t i c l e XII, Sec. 1(1) Constitution of Iowa s t a t e s i 

"Supreme Law of the state-laws t o carry 
Constitution i n t o e f f e c t 

"Section 1. The Constitution 
s h a l l be the supreme law of the state, 
and any law inconsistent therewith, 
s h a l l be void. The General Assembly 
s h a l l pass a l l laws necessary t o carry 
the Co n s t i t u t i o n i n t o e f f e c t . " 

In order to provide f o r a system of r e a l estate property 

taxation i n Iowa, the General Assembly enacted Sec. 428.4, Code 

of Iowa, 1962, and Chapter 441, Code of Iowa, 1962. As a 

general r u l e of law, courts i n t e r f e r e with acts of the l e g i s 

l a t u r e only when the act i s i n v i o l a t i o n o f some c o n s t i t u t i o n a l 

p r o h i b i t i o n . Youngerman vs. Murphy, 107 Iowa 686, 76 N.W. 648 
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(1898). A statute w i l l not be declared unconstitutional unless 

i n p l a i n v i o l a t i o n of some provision of the c o n s t i t u t i o n . The 

courts w i l l presume i n favor of the c o n s t i t u t i o n a l i t y of a law 

u n t i l the contrary c l e a r l y appears. Dickinson vs. Porter, 240 

Iowa 393, 35 N.W. 2d 66, (1949). 

In the instant case, the Iowa Supreme Court has not de

clared the applicable law. Sec. 428.4 and Chapter 441, Code 

of Iowa, 1962, to be unconstitutional. Therefore, these 

statutes are s t i l l e f f e c t i v e laws and are considered as laws 

"necessary to carry the c o n s t i t u t i o n into e f f e c t . " 

Mr. Ju s t i c e Story i n the famous case of Swiff vs. Tyson, 

41 U.S. (16 Pet.) 1, 10 L. Ed. 865, 871 (1842) stated, "The 

decisions <5f the l highest court of a state are not the laws 

of that j u r i s d i c t i o n . In the ordinary use of language, i t 

w i l l hardly be contended that the decisions of the courts 

constitute laws. They are, at most, only evidence of what 

the laws are, and are not of themselves laws." The Iowa court 

i n Swanson vs. C i t y of Ottumwa, 131 Iowa 540, 550, 106 N.W. 9, 

13 (1906) agreed with J u s t i c e Story and stated, "A j u d i c i a l 

d e c i s i o n i s not a 'law.' I t i s merely evidence of what the 

law i s . . . " . 
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Sec. 428.4, Code of Iowa, 1962, sets up the requirements 

for r e a l estate to he l i s t e d and valued i n 1933 and every 

four years thereafter. Chapter 441, Code of Iowa, 1962, sets 

up the procedure whereby assessments are made and reviewed 

under an administrative process. The d i s t r i c t court has the 

power to review v i r t u a l l y a l l phases of the assessment process, 

and to r a i s e , lower, or a f f i r m assessments. Sec. 441.38 and 

441.43, Code of Iowa, 1962. However, the court has no assess

ing authority i n i t s own r i g h t . Frost vs. Board of Review 

of Oskaloosa, 114 Iowa 103, 86 N.W. 213 (1901). 

I t must be pointed out that the Clay County Court attempted 

by declaratory judgment to bind the Clay County Board of Re

view, the members of which were not p a r t i e s to the a c t i o n . I t 

i s a b a s i c doctrine of the law that a party to be a f f e c t e d by 

a personal judgment must have h i s "day i n court" and h i s 

chance to be heard. The judgment of a court without hearing 

the party or g i v i n g him an opportunity to be hesnli i s not a 

j u d i c i a l determination of h i s r i g h t s . Earle vs. McVeigh. 91 

U.S. 503, 23 L. Ed. 398 (1876), Smith vs. Woolfolk, 115 U.S. 

143, 29 L. Ed. 357, 5 S. Ct. 1177 (1884). Thus, a l l the per

sons necessary to the f u l l and f i n a l determination of the i n t e r e s t s 
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involved should be made parti e s to a s u i t i n equity. The 

rights and l i a b i l i t i e s of such as are not made p a r t i e s cannot 

be adjudicated. Spurgin vs. Adamsen, 62 Iowa 661, 18 N.W. 

293 (1883). In the instant case, the court could not bind 

the board of review. It i s our opinion that the board of r e 

view must, i n any event, carry out i t s duties as prescribed 

by Sec. 441.33 and 441.35, Code of Iowa, 1962, as well as 

Memorandum #138 of the Iowa State Tax Commission ( s i t t i n g 

as the State Board of Review) dated J u l y 23, 1963. This 

memorandum sets statewide standards f o r valuation and assess

ments f o r the statutory r e a l estate assessment year 1965. 

Thus, the State of Iowa has e f f e c t i v e laws i n the Code. 

The decision of the d i s t r i c t court cannot be considered to 

be the law of the state. Such a de c i s i o n i s merely evidence 

of what the law i s . The decision binds the part i e s involved 

for the period of the 1961 assessment. The assessor i s bound 

by the law o f the state. Sec. 441.17 and 441.18, Code of Iowa, 

1962, to assess the property i n question. The board of re

view can then exercise the powers granted to i t by the law. 
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Sec. 441.35, Code of Iowa, 1962. The decision of the d i s t r i c t 

court cannot incapacitate the law f o r a decade. 

Very t r u l y yours, 

/ s / Thomas W. McKay 

Thomas W. McKay 
Special Assistant Attorney General 
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CRIMINAL LAW: T r e s p a s s by f i s h e r m a n . §714.25, 1962 Code o f Iowa 
The owner o f i n c l o s e d l a n d s may c a u s e t h e p r o s e c u t i o n o f t r e s p a s s 
i n g f i s h e r m e n e v e n t h o u g h t h e owner has s t o c k e d h i s p o n d s w i t h f i 
p r o v i d e d by t h e S t a t e C o n s e r v a t i o n C o m m i s s i o n . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s , Iowa 

May 10, 1965 

Mr. G l e n M. McGee 
M i l l s C o u n t y A t t o r n e y 
G1enwood, Iowa 

Dear S i r : 

T h i s i s i n r e s p o n s e t o y o u r r e q u e s t f o r an o p i n i o n on t h e 
f o 1 1 o w i ng: 

"The owner o f a p r i v a t e pond i s c o n t e m p l a 
t i n g s t o c k i n g h i s p r i v a t e pond w i t h f i s h 
f u r n i s h e d by t h e S t a t e C o n s e r v a t i o n Com
m i s s i o n . Does t h i s t r a n s a c t i o n p r e v e n t 
a c r i m i n a l p r o s e c u t i o n u n d e r p r o v i s i o n s 
o f S e c t i o n 7 1 4 . 2 5 ? " 

Se c . 7 1 4 . 2 5 , Iowa Code o f 1962, as amended by C h a p t e r s 328 
and 329 o f t h e A c t s o f t h e 6 0 t h G.A., i s as f o l l o w s : 

"714.25 H u n t i n g o r f i s h i n g upon c u l t i v a t e d 
o r i n c l o s e d l a n d and w a t e r s . Any p e r s o n 
who s h a l l h u n t w i t h d o g , bow and a r r o w , 
o r gun upon t h e c u l t i v a t e d o r i n c l o s e d l a n d s 
o f a n o t h e r , o r who s h a l l f i s h upon the i n 
c l o s e d o r c u l t i v a t e d l a n d s c o n t a i n i n g o r 
e n c o m p a s s i n g an a r t i f i c i a l l y c o n s t r u c t e d 
pond o r ponds o f a n o t h e r w h i c h have been 
p r i v a t e l y s t o c k e d w i t h f i s h , w i t h o u t f i r s t 
o b t a i n i n g p e r m i s s i o n f r o m t h e owner o r 
o c c u p a n t t h e r e o f , o r h i s a g e n t , s h a l l f o r 
e a c h o f f e n s e be f i n e d n o t more t h a n one 
h u n d r e d d o l l a r s and c o s t s o f p r o s e c u t i o n , 
and s h a l l s t a n d c o m m i t t e d u n t i l s u c h f i n e 
and c o s t s a r e p a i d . " 

I f t h e r e i s l a n g u a g e h e r e w h i c h w o u l d p r o s c r i b e p r o s e c u t i o n 
o f t r e s p a s s e r s , i t i s t h e w o rds " p r i v a t e l y s t o c k e d . " The C o n s e r 
v a t i o n C o m m i s s i o n makes a v a i l a b l e f i s h f o r s t o c k i n g a r t i f i c i a l l y -
c o n s t r u c t e d p o n d s . I t s c u s t o m a r y p r o c e d u r e i s t o p r o v i d e t h e 
f i s h t o l a n d o w n e r s o r t h e i r a g e n t s a t c e r t a i n p l a c e s : The b u r d e n 
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i s on o w n e r s o r a g e n t s t o a s k f o r and t o come g e t them. They 
a r e r e q u i r e d t o s i g n an a g r e e m e n t w i t h t h e C o m m i s s i o n t o p e r m i t 
a r e a s o n a b l e amount o f f i s h i n g i n t h e i r p o n d s . They a r e n o t 
r e q u i r e d t o a g r e e , n o r do t h e y a g r e e t o p e r m i t i n d i s c r i m i n a t e 
f i s h i n g by t r e s p a s s e r s , and t h e a g r e e m e n t c a n n o t be so c o n s t r u e d . 

We do n o t c o n s i d e r t h e w o r d s " p r i v a t e l y s t o c k e d " t o mean t h e 
f i s h must h a v e come f r o m a p r i v a t e s o u r c e . To do so w o u l d mean 
t h a t a n y o n e who a c c e p t s f i s h f r o m a p u b l i c s o u r c e must be c o n s i d e r e d 
t o have w a i v e d h i s common law r i g h t s t o t h e e x c l u s i v e u s e and e n 
j o y m e n t o f h i s l a n d , t h a t he must have c o n s e n t e d t o t r e s p a s s e s , 
t h a t i n e f f e c t he must have g r a n t e d a l i c e n s e t o t h e p u b l i c a t 
l a r g e t o come on h i s l a n d . He h a s n o t done s o u n l e s s he has 
done s o e x p r e s s l y . 

I t i s my o p i n i o n t h a t " p r i v a t e l y s t o c k e d " m e a n s o n l y t h a t 
t h e l a n d o w n e r h i m s e l f c a u s e d h i s ponds t o be s t o c k e d , and t h a t 
where he o b t a i n e d t h e f i s h t o s t o c k h i s ponds i s i r r e l e v a n t . I t 
does n o t mean h i s p r i v a t e pond has now become a p u b l i c pond, n o r 
does i t mean t h a t he c a n n o t i n v o k e S e c . 7 1 4 . 2 5 t o c a u s e p r o s e 
c u t i o n o f t h o s e who come o n t o h i s l a n d w i t h o u t p e r m i s s i o n . 

Nor d o e s t h i s l a n g u a g e i n t h e a g r e e m e n t - "owner a g r e e s t h a t 
o w n e r s h i p o f a l l f i s h s t o c k e d i n s a i d pond by t h e S t a t e C o n s e r v a 
t i o n C o m m i s s i o n , and a l l p r o g e n y o f s u c h f i s h , s h a l l r e m a i n i n 
t h e S t a t e o f Iowa f o r law e n f o r c e m e n t p u r p o s e s " - c o n t r o v e r t 
what has j u s t been s a i d . T h i s means m e r e l y t h a t t h e owner a g r e e s 
n o t t o p e r m i t v i o l a t i o n s o f t h e C o m m i s s i o n ' s r u l e s and r e g u l a t i o n s 
i n r e s p e c t t o f i s h i n g s e a s o n s , n e t t i n g , e t c . 

R e s p e c t f u l l y s u b m i t t e d , 

/S/ R o b e r t B. S e i s m 

ROBERT B. SCISM 
A s s i s t a n t A t t o r n e y G e n e r a l 
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POLICE POWER: Iowa P u b l i c E m p l o y e e ' s R e t i r e m e n t S y s t e m --
§ 9 7 B . 3 ( 2 ) and W B . 9 ( 3 ) , 1962 Code o f Iowa as amended. A 
p o l i t i c a l s u b d i v i s i o n may n o t l e v y a t a x t o e s t a b l i s h a 
s e p a r a t e f u n d f r o m w h i c h t o pay e m p l o y e r ' s c o n t r i b u t i o n t o 
t h e Iowa P u b l i c E m p l o y e e ' s R e t i r e m e n t S y s t e m . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

May 1 1 , 1965 

Mr. Lee J . F a r n s w o r t h 
C r a w f o r d C o u n t y A t t o r n e y 
C r a w f o r d C o u n t y 
D e n i s o n , Iowa 

Dear Mr. F a r n s w o r t h : 

I am i n r e c e i p t o f y o u r l e t t e r o f March 2 2 , 1 9 6 5 , t o 
t h e A t t o r n e y G e n e r a l i n w h i c h you p o s e t h e f o l l o w i n g q u e r y : 

"May a t a x be l e v i e d t o e s t a b l i s h a 
s e p a r a t e f u n d f r o m w h i c h t o pay t h e 
e m p l o y e r ' s c o n t r i b u t i o n t o t h e Iowa 
P u b l i c E m p l o y e e s R e t i r e m e n t s y s t e m ? " 

To a i d i n a n s w e r i n g y o u r q u e s t i o n , I s h a l l s e t o u t 
S e c t i o n 9 7 B . 9 » 1962 Code o f Iowa, as amended, w h i c h c o n t a i n s 
t h e g o v e r n i n g p r o v i s i o n s i n r e g a r d t o e m p l o y e r ' s c o n t r i b u t i o n 
t o t h e Iowa P u b l i c E m p l o y e e s R e t i r e m e n t s y s t e m , t o - w i t : 

" 9 7 B . 9 Taxes - payment and i n t e r e s t . 
T a xes u n p a i d on t h e d a t e on w h i c h t h e y 
a r e due and p a y a b l e as p r e s c r i b e d by t h e 
c o m m i s s i o n , s h a l l b e a r i n t e r e s t a t t h e 
r a t e o f o n e - h a l f o f one p e r centum p e r 
month f r o m a n d a f t e r s u c h d a t e u n t i l 
payment p l u s a c c r u e d i n t e r e s t i s r e c e i v e d 
by t h e c o m m i s s i o n , p r o v i d e d t h a t t h e 
c o m m i s s i o n may p r e s c r i b e f a i r a n d 
r e a s o n a b l e r e g u l a t i o n s p u r s u a n t t o w h i c h 
s u c h i n t e r e s t s h a l l n o t a c c r u e w i t h 
r e s p e c t t o t a x e s r e q u i r e d . I n t e r e s t 
c o l l e c t e d p u r s u a n t t o t h i s s e c t i o n s h a l l 
be p a i d i n t o t h e Iowa p u b l i c e m p l o y e e s ' 
r e t i rement f u n d . 

•k ic •& 

" 2 . The e m p l o y e r s h a l l pay i t s t a x o r 
c o n t r i b u t i o n f r o m f u n d s a v a i l a b l e and 
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i s d i r e c t e d t o pay same f r o m t a x money 
o r f r o m any o t h e r income o f t h e p o l i t i c a l 
s u b d i v i s i o n ; p r o v i d e d , h o w e v e r , t h e t a x 
s h a l l be p a i d f r o m t h e same f u n d as t h e 
e m p l o y e e s a l a r y . 

" 3 . E v e r y p o l i t i c a l s u b d i v i s i o n i s h e r e b y 
a u t h o r i z e d and d i r e c t e d t o l e v y a t a x 
s u f f i c i e n t t o meet i t s o b l i g a t i o n s u n d e r 
t h e p r o v i s i o n s o f t h i s c h a p t e r ?f any 
t a x i s n e e d e d . " ( U n d e r l i n e i n d i c a t e s 
amendment by A c t s o f t h e 6 0 t h G.A.) 

Y o u r q u e s t i o n must be a n s w e r e d i n t h e n e g a t i v e n o t o n l y 
b e c a u s e t h e q u o t e d s t a t u t o r y p r o v i s i o n s a r e v o i d o f any a u t h o r i t y 
f o r t h e e s t a b l i s h m e n t o f s u c h a f u n d b u t a l s o b e c a u s e C h a p t e r 3>hk 
o f t h e 1962 Code o f Iowa, w h i c h , c o n t a i n s t h e g o v e r n i n g p r o v i s i o n s 
i n r e g a r d t o c o u n t y b u d g e t s , i s a l s o a b s e n t a u t h o r i z a t i o n f o r 
s e t t i n g up s u c h a f u n d . 

In a d d i t i o n t o a l a c k o f a u t h o r i t y , t h e amendment t o S e c . 
9 7 B . 9 ( 2 ) and 9 7 B . 9 ( 3 ) , a d d e d by t h e A c t s o f t h e 6 0 t h G.A., 
C h a p t e r 97> S e c . 1 0 , s p e c i f i c a l l y f o r b i d s payment o f t h e 
e m p l o y e r ' s t a x o r c o n t r i b u t i o n f r o m any f u n d e x c e p t t h e e m p l o y e e 
s a l a r y f u n d . 

T h i s amendment was o b v i o u s l y an a f t e r t h o u g h t and c o m p r o m i s e 
and I b e l i e v e i t s p u r p o s e i s , a s you p o i n t e d o u t i n y o u r l e t t e r , 
t o i n s u r e t h a t e a c h d e p a r t m e n t w i t h i n a p o l i t i c a l s u b d i v i s i o n 
shows t h e t a x o r c o n t r i b u t i o n as an o p e r a t i o n a l c o s t i n i t s b u d 
g e t . 

I f t h e e m p l o y e e s a l a r y f u n d does n o t p o s s e s s a d e q u a t e r e 
s o u r c e s t o meet i t s o b l i g a t i o n s , t h e p o l i t i c a l s u b d i v i s i o n may 
t r a n s f e r i t s " t a x money o r o t h e r i n c ome" ( p e r S u b s e c t i o n 2 ) t o 
t h e s a l a r y f u n d t o pay t h i s t a x . The s u b d i v i s i o n may a l s o l e v y 
a t a x t o s u p p l e m e n t t h e s a l a r y f u n d i f e x i s t i n g a v a i l a b l e f u n d s 
a r e e x h a u s t e d . R e g a r d l e s s t h e n f r o m what s o u r c e t h e money i s 
d e r i v e d , i t must be p a i d o u t o f and shown as an e x p e n s e o f t h e 
e m p l o y e e s a l a r y f u n d . V e r y s i m p l y , what t h e l e g i s l a t u r e has 
done i s t o p r o v i d e an a c c o u n t i n g p r o c e d u r e f o r d e p a r t m e n t s 
w i t h i n a p o l i t i c a l s u b d i v i s i o n , t h e s o u n d n e s s o f w h i c h i s n o t 
i n i s s u e . 
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B a s e d on t h e f o r e g o i n g , i t i s my o p i n i o n t h a t a p o l i t i c a l 
s u b d i v i s i o n may n o t l e v y a t a x t o e s t a b l i s h a s e p a r a t e f u n d 
f r o m w h i c h t o pay t h e e m p l o y e r ' s c o n t r i b u t i o n t o t h e Iowa 
P u b l i c E m p l o y e e ' s R e t i r e m e n t s y s t e m . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / J o s e p h S. B r i c k 

JOSEPH S. BRICK 
A s s i s t a n t A t t o r n e y G e n e r a l 
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TAXATION: R e a l P r o p e r t y — T a x a t i o n o f R a i l w a y Companies: s434.1 e t 
seq., Code o f Iowa, 1962, R a i l w a y companies a r e r e s p o n s i b l e t o t h e 
S t a t e Tax Commission t o f i l e t h e r e q u i r e d statement f o r t h e p o r t i o n 
o f t h e y e a r t h e r a i l r o a d p r o p e r t y was "owned, o p e r a t e d , o r l e a s e d 
by" t h e . r a i l w a y company. The t a x i n g c o u n t i e s a r e t h e t h i r d p a r t y 
b e n e f i c i a r i e s o f any agreement made between t h e l e s s o r and t h e l e a s e e 
o f t h e r a i l r o a d p r o p e r t y as t o w h i c h p a r t y w i l l a c t u a l l y pay t h e t a x e s . 

S t a t e o f Iowa 
LAWRENCE F. SCALISE DEPARTMENT OF JUSTICE 
ATTORNEY GENERAL Des Moines, I 0 w a 

May 13, 1965 

Mr. B a l l a r d B. T i p t o n , D i r e c t o r 
P r o p e r t y Tax D i v i s i o n 
Iowa S t a t e Tax Commission 
L O C A L 

Dear Mr. T i p t o n : 

T h i s i s i n r e p l y t o y o u r l e t t e r o f March 10, 1965, i n w h i c h 

you s t a t e as f o l l o w s : 

" R a i l r o a d companies have been mer
g i n g o r a r e c o n t e m p l a t i n g m e r ging i n an 
i n c r e a s i n g number of c a s e s . Such mergers 
a r e i n v o l v i n g some r a i l r o a d companies 
o p e r a t i n g i n t h e s t a t e o f Iowa, and w h i c h 
have been o r now a r e s u b j e c t t o an a s s e s s 
ment on t h e i r o p e r a t i n g p r o p e r t y by t h e 
Iowa S t a t e Tax Commission. The P r o p e r t y 
Tax D i v i s i o n r e s p e c t f u l l y r e q u e s t s t h a t 
an o f f i c i a l l e g a l o p i n i o n be o b t a i n e d t h a t 
w ould t a k e i n t o a ccount f a c t s and q u e s t i o n s 
s e t o u t h e r e i n . I t would appear d e s i r a b l e 
f o r t h e Commission t o have such o p i n i o n be
f o r e t h e second Monday i n J u l y 1965, when 
under S e c t i o n s 434.1 and 434.15, Code 1962, 
i t p r o c e e d s t o a s s e s s r a i l w a y companies f o r 
t a x a t i o n . 

" F a c t u a l M a t t e r : 

"At 12:01. A.M..E.S.T. Oc t o b e r 16, 1964, 
t h e p r o p e r t i e s o f t h e Wabash R a i l r o a d Company 
were l e a s e d t o and have been o p e r a t e d by t h e 
N o r f o l k and Western R a i l w a y Company. I t appears 
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t h a t The Wabash R a i l r o a d Company s t i l l 
e x i s t s as a n o n - o p e r a t i n g s h e l l c o r p o r 
a t i o n . I t f u r t h e r appears t h a t some 
former Wabash R.R. Co. l o c o m o t i v e s o p e r 
a t i n g i n t h e s t a t e o f Iowa subsequent t o 
Oct o b e r 16, 1964, have been r e - s t e n c i l e d 
w i t h N. & W. Ry. Co. i n s i g n i a . F o r s e v e r a l 
y e a r s l a s t p a s t The Wabash R.R. Co. has 
r e p o r t e d a n n u a l l y t o t h e Iowa S t a t e Tax 
Commission i n ac c o r d a n c e w i t h S e c t i o n 434.1, 
Code o f Iowa, 1962, and i t s o p e r a t i n g p r o 
p e r t y i n t h i s s t a t e has each y e a r been 
a s s e s s e d by s a i d Commission. I t s 1964 R e p o r t 
t o t h e Commission showed t h a t i t was i n 
t h e y e a r 1963 o p e r a t i n g over 191 main t r a c k 
m i l e s i n t h e s t a t e o f Iowa. On t h e b a s i s 
o f i t s 1963 o p e r a t i o n s r e p o r t e d f o r i t s 
1964 assessment, s a i d Company had a 3 - f a c t o r 
f o r m u l a i c v a l u e t o t h i s s t a t e i n t h e amount 
o f $3,505,000. On August 11, 1964, t h e 
Commission found t h e 1964 a c t u a l v a l u e o f t h e 
Company's p r o p e r t y t o be $2,336,677. and t h e 
1964 a s s e s s e d v a l u e was d e t e r m i n e d by t h e 
Commission t o be $1,402,006. The N o r f o l k 
and Western R a i l r o a d Company d i d n o t have 
any o p e r a t i o n s o r p r o p e r t y i n t h e s t a t e 
o f Iowa p r i o r t o October 16, 1964, and was 
n o t b e i n g a s s e s s e d by t h e Iowa S t a t e Tax 
Commission. The Wabash R a i l r o a d Company 
o p e r a t e d i t s t r a i n s i n t o t h e S t a t e o f Iowa 
day t o day d u r i n g t h e p e r i o d J a n u a r y 1, 
1964 t o and i n c l u d i n g O c t o b e r 15, 1964. 
I t had o p e r a t i n g p r o p e r t i e s i n s e v e r a l 
c o u n t i e s i n t h e s t a t e o f Iowa d u r i n g t h a t 
9h months p e r i o d . I t had g r o s s e a r n i n g s 
f o r t h a t p e r i o d o f t i m e a r i s i n g from r a i l 
r o a d o p e r a t i o n s o f t h e Company i n t h i s s t a t e . 
The a n n u a l assessment by t h e Iowa S t a t e Tax 
Commission on t h e o p e r a t i n g p r o p e r t i e s o f 
The Wabash R a i l r o a d Company has ranged from 
about $2 m i l l i o n i n 1954 down t o $1.5 m i l l i o n 
i n 1964. 
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" Q u e s t i o n 1. 

" I s i t r e q u i r e d under t h e laws o f t h e 
s t a t e o f Iowa t h a t t h e o p e r a t i n g p r o p e r t y 
o f The Wabash R a i l r o a d Company t h a t was 
w i t h i n t h e s t a t e o f Iowa a l l o r some p a r t 
o f t h e p e r i o d J a n u a r y 1, 1964, t o and i n 
c l u d i n g O c t o b e r 1 5 t h , 1964, a l o n g w i t h o t h e r 
d a t a , such as g r o s s e a r n i n g s and r e l a t e d 
m a t t e r s , be r e p o r t e d t o t h e Iowa S t a t e Tax 
Commission f o r purpose o f assessment under 
C h a p t e r 434, Code o f Iowa? ( R e f e r r i n g t o 
a r e p o r t t o be f i l e d i n 1965). 

" Q u e s t i o n 2. 

" I f t h e answer g i v e n t o Q u e s t i o n 1 
i s 'Yes', t h e n i s such r e p o r t o f o p e r a t 
i n g p r o p e r t y , g r o s s e a r n i n g s , and o t h e r 
d a t a and f i g u r e s t o be f i l e d w i t h t h e 
Iowa S t a t e Tax Commission by t h e N o r f o l k 
& Western R a i l r o a d Company? I f n o t , t h e n 
by whom? 

" Q u e s t i o n 3. 

" I f t h e answer g i v e n t o Q u e s t i o n 2 i s 
'Yes', t h e n s h a l l such r e p o r t be made and 
f i l e d s e p a r a t e and a p a r t from t h e r e p o r t 
t h a t The N o r f o l k & Western R a i l r o a d Company 
i s r e q u i r e d t o make under C h a p t e r 434, Code 
o f Iowa, 1962, as t o i t s o p e r a t i o n s i n t h e 
s t a t e o f Iowa, October 16, 1964, t o December 
31, 1964, i n c l u s i v e ? 

" Q u e s t i o n 4. 

" I f t h e o p e r a t i o n s i n Iowa o f The 
Wabash R a i l r o a d Company f o r t h e p e r i o d 
J a n u a r y 1, 1964, t o October 15, 1964, 
i n c l u s i v e , a r e r e p o r t e d t o t h e Iowa S t a t e 
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Tax Commission i n t h e y e a r 1965, the n 
s h a l l t h e Commission's assessment t h e r e o n 
be made a g a i n s t The Wabash R a i l r o a d Company 
and c e r t i f i e d under t h a t name t o t h e County 
A u d i t o r s i n v o l v e d o r s h a l l such assessment 
be made a g a i n s t The N o r f o l k and Western 
R a i l r o a d Company and c e r t i f i e d under t h a t 
name t o t h e r e s p e c t i v e c o u n t i e s ? 

" Q u e s t i o n 5. 

"Assuming t h a t r e p o r t i s p r o p e r l y f i l e d 
w i t h t h e Iowa S t a t e Tax Commission and a s s e s s 
ment i s made by t h e Commission on t h e o p e r a t i n g 
p r o p e r t y o f The Wabash R a i l r o a d Company f o r 
t h e p e r i o d J a n u a r y 1, 1964, t o October 15, 1964, 
i n c l u s i v e , and such assessment i s c e r t i f i e d t o 
t h e c o u n t i e s i n v o l v e d , would The N o r f o l k and 
Western R a i l r o a d Company have l i a b i l i t y f o r 
payment o f t h e 1965 t a x e s c o l l e c t i b l e i n 1966, 
bas e d on such a s s e s s m e n t ? " 

1. I n answer t o y o u r f i r s t q u e s t i o n , i t must be p o i n t e d 

out t h a t w i t h i n l i m i t a t i o n s s e t f o r t h by v a r i o u s s t a t e s t a t u t e s 

and t h e c h a r t e r o f t h e i n d i v i d u a l c o r p o r a t i o n s , a c o r p o r a t i o n 

may l e a s e i t s p r o p e r t y t o a n o t h e r c o r p o r a t i o n . W h i l e such 

l e a s e i s n o t s t r i c t l y e i t h e r a c o n s o l i d a t i o n , merger, o r s a l e 

o f a s s e t s , i t may, when t h e t e r m i s l o n g enough, amount t o 

p r a c t i c a l l y t h e same t h i n g . F l e t c h e r , C y c l o p e d i a o f P r i v a t e 

C o r p o r a t i o n s , S e c t i o n 7047 (perm. ed. r e v . r e p l . 1961) Kaufman 

v s . P i t t s b u r g h & C.S.R. Co., 217 Pa. 599, 66 A 1108 (1 9 0 7 ) . I n 

a s t r i c t l y l e g a l s ense, t h e mere s a l e o r l e a s e o f a l l i t s p r o 

p e r t y by a c o r p o r a t i o n and t h e d i s t r i b u t i o n o f i t s a s s e t s do 
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n o t work a d i s s o l u t i o n o f t h e c o r p o r a t i o n . B e i d e n k o p f v s . 

Pes Moines L. I n s . Co., 160 Iowa 629, 142 N.W. 434 (1913). 

The Wabash RR Co. i s , i n e f f e c t , a c o r p o r a t i o n w i t h o b l i g a t i o n s . 

W i t h r e s p e c t t o t h i s q u e s t i o n , t h e f o l l o w i n g s e c t i o n s 

o f t h e Iowa Code a r e a p p l i c a b l e : 

" S e c t i o n 434.1.- When a s s e s s e d — 
s t a t e m e n t r e q u i r e d . Oh t h e second Monday 
i n J u l y o f each y e a r , t h e s t a t e t a x com
m i s s i o n s h a l l a s s e s s a l l t h e p r o p e r t y o f 
each r a i l w a y c o r p o r a t i o n i n t h e s t a t e , 
e x c e p t i n g t h e l a n d s , l o t s , and o t h e r 
r e a l e s t a t e b e l o n g i n g t h e r e t o n o t u sed 
i n t h e o p e r a t i o n o f any r a i l w a y , and 
e x c e p t i n g r a i l w a y b r i d g e s a c r o s s t h e 
M i s s i s s i p p i and M i s s o u r i r i v e r s , and ex
c e p t i n g g r a i n e l e v a t o r s ; and f o r t h e p u r 
pose o f making such assessment i t s p r e s i d e n t , 
v i c e - p r e s i d e n t , g e n e r a l manager, g e n e r a l 
s u p e r i n t e n d e n t , r e c e i v e r , o r such o t h e r 
o f f i c e r as t h e s t a t e commission may de
s i g n a t e , s h a l l , on o r b e f o r e t h e f i r s t 
day o f A p r i l i n each y e a r , f u r n i s h i t a 
v e r i f i e d s t a t e m e n t showing i n d e t a i l f o r 
t h e y e a r ended December 31 n e x t p r e c e d i n g : 

" 1 . The whole number of 
m i l e s o f r a i l w a y owned, o p e r a t e d , 
o r l e a s e d by s u c h c o r p o r a t i o n o r 
company w i t h i n and w i t h o u t t h e 
s t a t e . 

"2. The whole number o f 
m i l e s o f r a i l w a y owned, o p e r a t e d , 
o r l e a s e d w i t h i n t h e s t a t e , i n c l u 
d i n g d o u b l e t r a c k s and s i d e t r a c k s , 
t h e m i l e a g e o f t h e main l i n e and 
b r a n c h l i n e s t o be s t a t e d s e p a r a t e l y , 
and showing t h e number o f m i l e s o f 
t r a c k i n each c o u n t y . 
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* * * 

"8. Any and a l l o t h e r 
moveable p r o p e r t y owned by 
s a i d r a i l w a y w i t h i n t h e s t a t e , 
c l a s s i f i e d and s c h e d u l e d i n such 
manner as may be r e q u i r e d by s a i d 
s t a t e commission. 

"9. The g r o s s e a r n i n g s o f t h e 
e n t i r e r o a d , and t h e g r o s s e a r n i n g s 
i n t h i s s t a t e . 

"10. The o p e r a t i n g expenses 
o f t h e e n t i r e r o a d , and t h e o p e r 
a t i n g expenses w i t h i n t h i s s t a t e . 

"11. The n e t e a r n i n g s o f 
t h e e n t i r e r o a d , and t h e n e t 
e a r n i n g s w i t h i n t h i s s t a t e . " 

The s t a t u t e must be c o n s t r u e d a c c o r d i n g t o t h e p r o 

v i s i o n s o f S e c t i o n 4 ^ 1 ( 2 ) , Code o f Iowa, 1962, w h i c h d i r e c t s 

t h a t "words and p h r a s e s s h a l l be c o n s t r u e d a c c o r d i n g 

t o t h e c o n t e x t and approved usage o f t h e language. . ." 

I t i s our o p i n i o n t h a t t h e s t a t u t e r e q u i r e s t h a t t h e de

t a i l e d , v e r i f i e d , s t a t e m e n t be f i l e d by t h e Wabash R a i l r o a d 

Company f o r t h e y e a r 1964, f o r S e c t i o n 434.1(1) s p e c i f i c a l l y 

s t a t e s t h a t t h e r e p o r t show "the whole number o f m i l e s o f 

r a i l w a y owned, o p e r a t e d , o r l e a s e d by such c o r p o r a t i o n o r 

company w i t h i n and w i t h o u t t h e s t a t e . " The word " l e a s e d " may 

p r o p e r l y be used i n two s e n s e s , f i r s t i n d e s c r i b i n g t h e a c t 
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o f t h e l e s s o r i n g i v i n g t h e l e a s e , and a g a i n i n d e s c r i b i n g 

t h e a c t o f t h e l e s s e e i n t a k i n g t h e l e a s e . Stone v s . C i t y 

o f Los A n g e l e s , 114 C a l . App. 192, 299 P. 838 (1931). 

The Wabash R a i l r o a d Company owned, o p e r a t e d , o r l e a s e d 

p r o p e r t y w i t h i n t h e S t a t e o f Iowa d u r i n g t h e y e a r 1964. On 

J a n u a r y 1, 1965, t h e Wabash owned and l e a s e d p r o p e r t y w i t h i n 

and w i t h o u t t h e s t a t e o f Iowa. T h e r e f o r e , a r e p o r t i s r e 

q u i r e d . 

2. I n r e g a r d t o y o u r second q u e s t i o n , i t i s o u r o p i n i o n 

t h a t t h e Wabash R a i l r o a d Company i s a c o r p o r a t i o n w i t h t h e 

o b l i g a t i o n t o make a r e p o r t f o r t h e e n t i r e y e a r o f 1964, 

even though i t c e a s e d t o o p e r a t e t h e r a i l r o a d p r o p e r t y a t 

12:01 am EST, O c t . 16, 1964. Our r e a s o n s a r e s t a t e d i n t h e 

answer t o q u e s t i o n 1, s u p r a . 

The N o r f o l k and Western a l s o must f u r n i s h t h e v e r i f i e d 

s t a t e m e n t r e q u i r e d by S e c t i o n 434.1 f o r i t o p e r a t e d and 

l e a s e d a r a i l r o a d i n Iowa. As p o i n t e d o u t b e f o r e , t h e 

s t a t u t e r e q u i r e s t h a t t h e r e p o r t show " t h e whole number 

o f m i l e s o f r a i l w a y owned, o p e r a t e d , o r l e a s e d by such 

c o r p o r a t i o n . S i n c e t h e N o r f o l k and Western R a i l r o a d o p e r a t e d 

and l e a s e d a r a i l r o a d i n 1964 t h a t o p e r a t e d w i t h i n t h e s t a t e 

o f Iowa, i t t o o must f i l e t h e r e p o r t . 
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3. W i t h r e g a r d t o y o u r t h i r d q u e s t i o n , i t i s our o p i n i o n 

t h a t t h e most e q u i t a b l e s o l u t i o n would be as f o l l o w s : The 

Wabash R a i l r o a d Company must f u r n i s h t h e r e q u i r e d s t a t e 

ment f o r t h e p e r i o d o f J a n u a r y 1, 1964, t o Oc t o b e r 16, 

1964, as t h e o p e r a t o r o f t h e r a i l r o a d . The N o r f o l k and 

Western must f u r n i s h t h e r e q u i r e d s t a t e m e n t f o r t h e p e r i o d 

o f O c t o b e r 16, t o December 31, 1964, as o p e r a t o r o f t h e 

r a i l r o a d i n Iowa. The P r o p e r t y Tax D i v i s i o n o f t h e Iowa 

S t a t e Tax Commission w o u l d c o n s o l i d a t e t h e f i g u r e s p r e s e n t e d 

by b o t h s t a t e m e n t s and a s s e s s t h e p r o p e r t y as a u n i t . How

e v e r •, t h e Wabash R a i l r o a d Company as a l e s s o r , w i l l remain 

r e s p o n s i b l e a t a l l t i m e s t o produce a s t a t e m e n t f o r t h e p e r i o d 

o f O c t o b e r 16, 1964, t o December 31, 1964, i f so deemed 

n e c e s s a r y by t h e P r o p e r t y Tax D i v i s i o n o f t h e Iowa S t a t e Tax 

Commission. 

4. W i t h t h e answer t o q u e s t i o n t h r e e i n mind, we t u r n 

t o q u e s t i o n f o u r . S i n c e t h e P r o p e r t y Tax D i v i s i o n o f t h e 

•Iowa S t a t e Tax Commission w i l l c o n s o l i d a t e t h e f i g u r e s 

p r e s e n t e d by t h e s t a t e m e n t s o f b o t h t h e Wabash and N o r f o l k 

and Western R a i l r o a d . I t i s o u r o p i n i o n t h a t f o r t h e sake 

o f u n i f o r m i t y and t o be c o n s i s t e n t w i t h t h e Lease Agreement, 

t h e assessment s h o u l d be made a g a i n s t t h e N o r f o l k and Western 

R a i l r o a d Company and c e r t i f i e d under t h a t name t o t h e r e s p e c t i v e 

c o u n t i e s . I n s u p p o r t o f t h i s p o s i t i o n , we quote S e c t i o n 4 ( j ) 
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o f t h e Amendment t o t h e Lease Agreement between t h e two r a i l 

r o a ds d a t e d O c t o b e r 1, 1964, w h i c h s t a t e s as f o l l o w s r 

" ( j ) A l l t a x e s , assessments and 
government c h a r g e s , o r d i n a r y and e x t r a 
o r d i n a r y , r e g a r d l e s s o f whether r e l a t i n g t o 
o r a c c r u e d o r p a y a b l e i n r e s p e c t o f a 
p e r i o d p r i o r t o t h e e f f e c t i v e d a t e o f 
t h i s L ease, w h i c h a r e l a w f u l l y imposed 
upon L e s s o r o r t h e demised p r o p e r t y o r 
i t s income o r e a r n i n g s o r upon any 
amount p a y a b l e t o any s e c u r i t y h o l d e r 
o f L e s s o r w h i c h L e s s o r has agreed t o pay 
o r d i s c h a r g e , e x c e p t f o r any f e d e r a l 
income t a x e s o f L e s s o r upon t h e r e n t p a i d 
p u r s u a n t t o s u b d i v i s i o n s (e) and ( f ) o f t h i s 
S e c t i o n 4, and e x c e p t f o r any t a x e s a r i s i n g 
a f t e r commencement o f t h e t e rm o f t h i s 
L e ase i n r e s p e c t o f non-demised p r o p e r t y o r 
t h e income t h e r e f r o m . The f o r e g o i n g sums 
s h a l l be p a i d o r d i s c h a r g e d by L e s s e e as 
and when t h e y become due and p a y a b l e . " 

Under t h e law o f t h e S t a t e o f Iowa, S e c t i o n 434.1 e t 

seq., Code o f Iowa, 1962, t h e Wabash R a i l r o a d would n o t 

be r e l i e v e d o f i t s r e s p o n s i b i l i t y f o r t h e assessment be

cause i t suspended o p e r a t i o n i n t h e s t a t e o f Iowa. 

5. The answer, t o y o u r l a s t q u e s t i o n must be i n t h e 

a f f i r m a t i v e . I t i s our o p i n i o n t h a t t h e N. & W. R.R. Co. would, 

as a r e s u l t o f i t s agreement, have l i a b i l i t y f o r payment o f 

t h e 1965 t a x e s . The t a x i n g c o u n t i e s a r e t h i r d p a r t y c r e d i t o r 

b e n e f i c i a r i e s o f t h e agreement u n d e r w h i c h t h e N. & W. R.R. 

Co. a g r e e s t o pay a l l t a x e s due on b e h a l f o f t h e Wabash R.R. 
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Co. and i t s e l f . Thus, t h e t a x i n g c o u n t i e s c o u l d e n f o r c e 

t h e p r o m i s e made f o r i t s b e n e f i t even though i t i s a s t r a n g e r 

b o t h t o t h e c o n t r a c t and t o t h e c o n s i d e r a t i o n . I n Re D i s i n 

t e r m e n t o f Tow, 243 Iowa 695, 698, 53 N.W. 2d 283 (1952). 

V e ry t r u l y y o u r s . 

S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

TWMsJRSxdj 



TAXATION: Moneys and C r e d i t s — § § 4 2 8 . 1 , 428.8, Code o f Iowa, 1962. 
P o r t i o n s o f j o i n t bank a c c o u n t s l o c a t e d i n banks o u t s i d e o f Iowa 
and a l l o c a b l e t o r e s i d e n t s o f Iowa a r e s u b j e c t t o moneys and c r e d i t s 
t a x . 

S t a t e o f Iowa 
LAWRENCE F. SCALISE DEPARTMENT OF JUSTICE 
ATTORNEY GENERAL Des Moines, Iowa 

May 14, 1965 

R i c h a r d G. D a v i d s o n , Esq. 
Page County A t t o r n e y 
C l a r i n d a , Iowa 

Dear Mr. D a v i d s o n : 

I n y o u r l e t t e r o f May 7, 1965, you s t a t e as f o l l o w s : 

"We have been asked f o r a c l a r i 
f i c a t i o n o f y o u r o p i n i o n No. 21-10, 6.2 
O.A.G., Page 461. In t h e p r i n t e d o p i n i o n 
you a r e d e a l i n g w i t h t h e t a x a b i l i t y o f 
moneys and c r e d i t s under S e c t i o n 429,4, 
1958 Code o f Iowa, o f an Iowa r e s i d e n t 
who owned bank a c c o u n t s i n New Y o r k . On 
th e t h e o r y o f t h e Iowa Supreme C o u r t i n 
Crane v s . Des Moines, 208 Iowa 167, i t was 
h e l d t h a t p e r s o n a l p r o p e r t y b e i n g m o b i l e 
i n c h a r a c t e r f o l l o w e d t h e d o m i c i l o f t h e 
owner. The h o l d i n g o f t h e o p i n i o n i s 
t h a t such New York bank a c c o u n t i s sub
j e c t t o Iowa moneys and c r e d i t t a x e s be
cause t h e Owner.was an Iowa r e s i d e n t . A 
somewhat s i m i l a r a r e a i n r e f l e c t e d i n 60 
O.A.G., Page 264, No. 21.43. 

"We have- t h e problem o f bank a c c o u n t s 
owned by A, B, C, and D as j o i n t t e n a n t s 
w i t h r i g h t s o f s u r v i v o r s h i p , t h e acco u n t s 
b e i n g l o c a t e d i n Ohio and Nebraska, w i t h A 
and B l i v i n g i n Ohio and C and t h e E s t a t e 
o f D r e s i d e n t s o f Iowa. A r e such a c c o u n t s 
s u b j e c t t o moneys and c r e d i t s t a x ? 

65-5-10 
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"We a r e tempted t° r a i s e t h e 
q u e s t i o n whose money c r e a t e d t h e bank 
a c c o u n t , and w h i c h o f t h e f o u r t e n a n t s 
e n j o y e d income, b u t f e e l t h e b a s i s o f 
t h e 1962 OAG o r '61 O p i n i o n d e n i e s any 
s t a n d a r d o f Ownership e x c e p t i n g Iowa 
r e s i d e n c y . 

'"What o f t h e i m p a c t o f S e c t i o n 428.1 
and 428.8 on t h i s p r o b l e m ? " 

S e c t i o n 428.1, Code o f Iowa, 1962, p r o v i d e s i n p a r t 

as f o l l o w s r 

"'428.1. L i s t i n g - by whom. Ev e r y 
i n h a b i t a n t o f t h i s s t a t e , o f f u l l age and 
sound mind, s h a l l l i s t f o r t h e a s s e s s o r 
a l l p r o p e r t y s u b j e c t t o t a x a t i o n i n t h e 
s t a t e , o f w h i c h he i s t h e owner, o r 
has t h e c o n t r o l o r management, i n t h e 
manner h e r e i n d i r e c t e d : 

* * * 

I U4. The p e r s o n a l p r o p e r t y o f a 
d e c e d e n t , by t h e e x e c u t o r o r a d m i n i 
s t r a t o r , o r i f t h e r e i s none, by any 
p e r s o n i n t e r e s t e d t h e r e i n . 

S e c t i o n 428.8, Code o f Iowa, 1962, i s a l s o p e r t i n e n t 

and s t a t e s i n p a r t i 

""428.8. P l a c e o f l i s t i n g . Moneys 
and c r e d i t s , n o t e s , b i l l s , bonds, and c o r 
p o r a t e s h a r e s o r s t o c k s n o t o t h e r w i s e 
a s s e s s e d , s h a l l be l i s t e d and a s s e s s e d where 
t h e owner l i v e s , e x c e p t as o t h e r w i s e p r o 
v i d e d . . . '*. 



Mr. R i c h a r d G. D a v i d s o n -3- May 14, 1965 

I t i s o u r o p i n i o n t h a t t h e a l l o c a b l e p o r t i o n s o f t h e 

bank a c c o u n t s owned by C and t h e E s t a t e o f D, who a r e 

r e s i d e n t s o f Iowa, a r e s u b j e c t t o moneys and c r e d i t t a x . 

As a g e n e r a l r u l e , i t must be p o i n t e d o u t t h a t t h e 

s i t u s o f i n t a n g i b l e p e r s o n a l p r o p e r t y f o r t h e p u r p o s e s o f 

t a x a t i o n i s t h e d o m i c i l e o f t h e owner. I n Crane Company v s . 

C i t y C o u n c i l o f Des Moines, 208 Iowa 164, 166, 225 N.W. 344 

(1929), t h e Iowa Supreme C o u r t s t a t e d : 

" I n t a n g i b l e p e r s o n a l t y i n c l u d e s open 
a c c o u n t s , c r e d i t s , (whether o r n o t e v i d e n c e d 
by w r i t i n g ) , p r o m i s s o r y n o t e s , mortgages, 
bonds, s h a r e s o f s t o c k , d e p o s i t s i n bank, 
judgments, e t c . , where t h e d e b t o r o b l i g a t i o n 
i s t h e r e a l t h i n g w h i c h i s sought t o be 
t a x e d . The g e n e r a l r u l e i s t h a t t h e s i t u s 
o f i n t a n g i b l e p e r s o n a l p r o p e r t y f o r t h e 
p u r p o s e s o f t a x a t i o n i s t h e d o m i c i l e o f 
t h e owner." 

The Iowa Supreme C o u r t h e l d i n H u n t e r v s . The B o a r d o f 

S u p e r v i s o r s , e t a l , 33 Iowa 376, 11 AR 132 (1871) t h a t where a 

r e s i d e n t o f Iowa had d e p o s i t e d some p r o m i s s o r y n o t e s i n I l l i n o i s 

f o r s a f e k e e p i n g , s a i d n o t e s were s u b j e c t t o t a x a t i o n even 

though t h e y had n e v e r been b r o u g h t i n t o Iowa. The C o u r t s t a t e d 

as f o l l o w s : "The r i g h t t o t h e 'money due' b e i n g i n t h e a p p e l l a n t 



Mr. xichare. G. Davidson _4- May 14, 1965 

(low a n ) , t h e p r o p e r t y " i n t h e r i g h t must, o f n e c e s s i t y , be 

a t the p l a c e where he r e s i d e s , i r r e s p e c t i v e o f t h e s i t u s o f 

t h e e v i d e n c e . " Supra a t 379. 

b e c t i o r i 4rzb.o,. vJoce or iowa, i & o i , cruo'esc. s u p r a , r e 

i t e r a t e s t h i s p r o p o s i t i o n . B o t h C and t h e E s t a t e o f D must 

a c t a c c o r d i n g t o C h a p t e r 426.1, Code o f Iowa, 1962, quoted 

s u p r a . The a l l o c a b l e p o r t i o n s o f t h e bank a c c o u n t s owned by 

C and t h e E s t a t e o f D a r e s u b j e c t t o moneys and c r e d i t t a x . 

Ve r y t r u l y y o u r s , 

Thomas W. McKay J 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

TWMsJRSxdj 



TAXATION: Exemptions — §97A,12, Code o f Iowa, 1962„ A l l 
p e n s i o n s , a n n u i t i e s , r e t i r e m e n t a l l o w a n c e and o t h e r r i g h t s 
mentioned i n S97A.12, as w e l l as t h e amount c o n t r i b u t e d by t h e 
employee a r e exempt from any t a x o f t h i s s t a t e . 

S t a t e o f Iowa 
LAWRENCE P. SCALISE DEPARTMENT OF JUSTICE 
ATTORNEY GENERAL Des Moines, Iowa 

May 18, 1965 

Mr. Gene L. N e e d l e s , D i r e c t o r 
Law Enforcement D i v i s i o n 
Iowa L i q u o r C o n t r o l Commission 
E a s t 7 t h and C o u r t Avenue 
Des Moines, Iowa 50308 

Dear S i r : 

We a r e i n r e c e i p t o f y o u r l e t t e r o f May 11, 1965, i n 

w h i c h you s t a t e as f o l l o w s : 

" S e v e r a l o f our a g e n t s a r e 
i n t e r e s t e d i n t h e i n t e r p r e t a t i o n g i v e n 
t o S e c t i o n 97A.12. T h i s s e c t i o n o f the 
Code has t o do w i t h t h e exemption from 
t a x a t i o n t h e p e n s i o n o r a n n u i t y r e c e i v e d 
by r e t i r e d p o l i c e o f f i c e r s , highway p a t r o l 
o f f i c e r s , and e t c . 

"One r e a d i n g o f t h i s s e c t i o n would 
l e a d one t o c o n c l u d e t h a t t h e e n t i r e 
p e n s i o n o r a n n u i t y i s exempt from S t a t e 
Income Tax, ' A n o t h e r r e a d i n g o f i t would 
l e a d you t o b e l i e v e t h a t t h e exemption 
o n l y a p p l i e s t o t h e amount c o n t r i b u t e d 
by t h e employee. 

" P l e a s e g i v e us t h e i n t e r p r e t a t i o n 
t o t h i s s e c t i o n , " 

S e c t i o n 97A.12, Code o f Iowa, 1962, s t a t e s as f o l - . 

l o ws: 
65-5-11 



Gene Needles May 18, 1965 

"97&.12 Exemption from t a x a t i o n and 
e x e c u t i o n . The r i g h t o f any p e r s o n t o a 
p e n s i o n , a n n u i t y , o r r e t i r e m e n t a l l o w a n c e , 
t o t h e r e t u r n o f c o n t r i b u t i o n s , t h e p e n s i o n , 
a n n u i t y , o r r e t i r e m e n t a l l o w a n c e i t s e l f , 
any o p t i o n a l b e n e f i t o r d e a t h b e n e f i t , any 
o t h e r r i g h t a c c r u e d o r a c c r u i n g t o any p e r 
son under t h e p r o v i s i o n s o f t h i s c h a p t e r , 
and t h e moneys i n t h e v a r i o u s funds c r e a t e d 
under t h i s c h a p t e r , a r e hereby exempt from 
any t a x o f t h e s t a t e and s h a l l n o t be sub
j e c t t o e x e c u t i o n , g a r n i s h m e n t , a t t a c h m e n t , 
o r any o t h e r p r o c e s s w h a t s o e v e r , and s h a l l 
be u n a s s i g n a b l e e x c e p t as i n t h i s c h a p t e r 
s p e c i f i c a l l y p r o v i d e d . " 

S e c t i o n 4 . 1 ( 2 ) , Code o f Iowa, 1962, p o i n t s o u t t h a t 

words and p h r a s e s s h a l l be c o n s t r u e d a c c o r d i n g t o t h e c o n t e x t 

and a p proved usage o f t h e l a n g u a g e . . .". I t i s a fundamental 

p r i n c i p a l o f s t a t u t o r y c o n s t r u c t i o n " t h a t words o f a s t a t u t e 

a r e t o be g i v e n t h e i r a c c e p t e d meaning i n law, and t h a t c o u r t s 

w i l l n o t g i v e a s t a t u t e c o n s t r u c t i o n c o n t r a r y t o p l a i n , un

ambiguous la n g u a g e . . .". S e a r s v s . C i t y o f Maquoketa, 183 

Iowa 1104, 166 N.W. 700 (1918), S c o t t v s . Warns l e y , 218 Iowa 

670, 253 N.W. 524 (1934). 

I t i s o u r o p i n i o n t h a t a l l p e n s i o n s , a n n u i t i e s , r e t i r e 

ment a l l o w a n c e s and o t h e r r i g h t s mentioned i n Sec. 97A.12, 



Mr. Gen© L. N e e d l e s - 3 - May 18, 1965 

s u p r a , as w e l l as t h e amount c o n t r i b u t e d by t h e employee* 

ar e exempt from any t a x o f t h i s s t a t e . 

Very t r u l y y o u r s , 

/ s / Thomas W. McKay 
Thomas W. McKay 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

TWMs £ 



TAXATION: Use Tax - s423.1, 423.2 and 423.7, Code o f Iowa, 
1962. Use t a x cannot be imposed and c o l l e c t e d upon a ve
h i c l e w h i c h had been p r e v i o u s l y r e g i s t e r e d i n t h e S t a t e o f 
IoWa, and upon wh i c h use t a x has been c o l l e c t e d once. 

S t a t e o f Iowa 
LAWRENCE F. SCALISE DEPARTMENT OF JUSTICE 
ATTORNEY GENERAL Des Moines, Iowa 

May 18, 1965 

I r a S k i n n e r , E s q . 
County A t t o r n e y , Buena V i s t a County 
F r i t c h e r B u i l d i n g 
S torm Lake, Iowa 

Dear S i r : 

We a r e i n r e c e i p t o f y o u r l e t t e r d a t e d A p r i l 26, 1965, 

invwhibh-'you,' s t a t e ; a s . i f b l l o w s : 

"A q u e s t i o n a r i s e s c o n c e r n i n g t h e c o l 
l e c t i o n o f t h e use t a x p r o v i d e d ' f o r i n 
S e c t i o n s 423.2 and 423.7 o f t h e 1962 Code o f 
Iowa on a used motor v e h i c l e . . The f a c t u a l 
s i t u a t i o n c o n c e r n i n g t h i s i s as f o l l o w s : 

"A. A r e s i d e n t o f Buena 
V i s t a County p u r c h a s e d 'a new motor . 1 

v e h i c l e i n t h e S t a t e o f Nebraska and 
b r o u g h t t h e v e h i c l e i n t o Buena V i s t a 
County where he r e g i s t e r e d s a i d v e h i c l e 
and p a i d t h e use t a x p r o v i d e d f o r i n 
S e c t i o n s .423.2 and 423.7, w h i c h t a x 
was1 c o l l e c t e d by t h e County T r e a s u r e r 
o f Buena V i s t a County. 

"B. Subsequent t h e r e t o t h e owner 
t o o k t h e v e h i c l e b a c k i n t o t h e S t a t e o f 
Nebraska and t r a d e d i t o f f on a n o t h e r ve
h i c l e . 

65-5-12 



I r a S k i n n e r , E s q. -2- May 18, 1965 

"C. A n o t h e r r e s i d e n t o f t h e S t a t e 
; o f Iowa went i n t o Nebraska and p u r c h a s e d 

s a i d v e h i c l e and b r o u g h t i t back i n t o Buena 
V i s t a County f o r t h e purpose o f u s i n g i t 
h e r e i n Buena V i s t a County. The County 
T r e a s u r e r has r e f u s e d t o r e g i s t e r and 
l i c e n s e s a i d v e h i c l e u n l e s s and u n t i l t h e 
t a x p r o v i d e d f o r i n S e c t i o n s 423.2 and 423.7 
o f t h e 1962 Code o f Iowa has been p a i d . 

"Because t h i s v e h i c l e i s n o t a new v e h i c l e 
w i t h i n t h e purvue o f S e c t i o n 423.7,. i t w o u l d 
appear t h a t t h e use t a x t o be imposed would 
have t o be imposed by v i r t u e o f S e c t i o n 423.2. 
The q u e s t i o n a r i s e s as t o whether o r n o t a use 
t a x would a p p l y t o t h i s v e h i c l e i n v i e w o f t h e 
f a c t t h a t i t has p r e v i o u s l y been r e g i s t e r e d 
i n and l i c e n s e d i n Buena V i s t a County, S t a t e 
o f Iowa, and a use t a x p a i d . The v e h i c l e i n 
q u e s t i o n c a r r i e s Iowa l i c e n s e p l a t e s a t t h e 
p r e s e n t t i m e . 

"Under R u l e #200 o f t h e RULES AND 
REGULATIONS RELATING TO RETAIL SALES AND 
USE TAX, i t i s s t a t e d 'by v i r t u e o f t h e 
a u t h o r i t y g r a n t e d i n t h e above s u b - s e c t i o n , 
( r e f e r r i n g t o 422.64) t h e Commission does 
h e r e b y a u t h o r i z e and d i r e c t t h e County T r e a s u r e r 
t o c o l l e c t use t a x upon each used motor v e h i c l e 
and used t r a i l e r r e g i s t e r e d i n Iowa f o r t h e 
f i r s t t i m e u n l e s s such v e h i c l e comes w i t h i n 
t h e exemptions mentioned h e r e i n . ' 

"The q u e s t i o n f o r d e t e r m i n a t i o n i s 
whether o r n o t t h e T r e a s u r e r o f Buena V i s t a 
County can r e f u s e t o r e g i s t e r and l i c e n s e 
s a i d u s e d motor v e h i c l e because o f t h e 
r e f u s a l o f t h e p u r c h a s e r t o pay t h e use 
t a x i n v i e w o f t h e f a c t t h a t t h e v e h i c l e 
i n q u e s t i o n was r e g i s t e r e d as a new motor 
v e h i c l e i n Iowa and a use t a x p a i d under 
t h e p r o v i s i o n s o f S e c t i o n 423.7 o f t h e 1962 
Code o f Iowa. 



I r a S k i n n e r , Esq. -3- May 18, 1965 

""In o t h e r words, can t h e use t a x p r o 
v i d e d f o r i n S e c t i o n 423 be imposed and c o l 
l e c t e d more t h a n once on any one motor v e h i c l e ? 

" S e c t i o n 423.2 p r o v i d e s t h a t t h e t a x 
i s imposed ' u n t i l s u c h t a x has been p a i d 
d i r e c t l y t o t h e County T r e a s u r e r , t o t h e 
r e t a i l e r , o r t o t h e Commission as h e r e i n 
a f t e r p r o v i d e d ' . I n t h i s c a s e t h e t a x 
was p a i d t o t h e County T r e a s u r e r o f Buena 
V i s t a County a t t h e t i m e t h e v e h i c l e was 
a new v e h i c l e . " 

S e c t i o n 423.1, Code o f Iowa, 1962, s t a t e s as f o l l o w s s 

" S e c t i o n 423.1 D e f i n i t i o n s 

* * * 

"7. 'Motor v e h i c l e ' s h a l l mean 
e v e r y motor v e h i c l e , as i s now o r 
may h e r e a f t e r be so d e f i n e d by t h e 
motor v e h i c l e law o f t h i s s t a t e , w h i c h 
i s r e q u i r e d t o be r e g i s t e r e d under 
such motor v e h i c l e law. 

"'New motor v e h i c l e ' s h a l l mean 
any motor v e h i c l e o f a t y p e s u b j e c t 
t o r e g i s t r a t i o n under t h e laws o f 
t h i s s t a t e w h i c h has n o t been p r e 
v i o u s l y r e g i s t e r e d i n t h i s o r any 
o t h e r s t a t e . 

"'Used motor v e h i c l e ' s h a l l 
mean any o t h e r motor v e h i c l e . ' " 

S e c t i o n 423.2 and 423.7, Code o f Iowa, 1962, p r o v i d e f o r 

th e i m p o s i t i o n o f use t a x on motor v e h i c l e s . These s t a t u t e s 

p r o v i d e as f o l l o w s : 



I r a S k i n n e r , E s q . -4- May 18, 1965 

" S e c t i o n 423.2 I m p o s i t i o n o f Tax. 

"An e x c i s e t a x i s he r e b y imposed 
on t h e use i n t h i s s t a t e o f t a n g i b l e 
p e r s o n a l p r o p e r t y p u r c h a s e d on o r a f t e r 
A p r i l 16, 1937, f o r use i n t h i s s t a t e , a t 
th e r a t e o f two p e r c e n t o f t h e p u r c h a s e 
p r i c e o f such p r o p e r t y . S a i d t a x i s 
hereby imposed upon e v e r y p e r s o n u s i n g 
such p r o p e r t y w i t h i n t h i s s t a t e u n t i l 
s u c h t a x has been p a i d d i r e c t l y t o t h e 
co u n t y t r e a s u r e r , t o a r e t a i l e r , o r t o 
t h e commission as h e r e i n a f t e r p r o v i d e d . " 

S e c t i o n 423.7 Motor V e h i c l e s . 

"'The t a x h e r e b y imposed upon t h e 
use o f new motor v e h i c l e s and new t r a i l e r s 
s h a l l be p a i d by t h e owner t h e r e o f t o t h e 
county t r e a s u r e r f r o m whom t h e o r i g i n a l 
c e r t i f i c a t e o f r e g i s t r a t i o n f o r such 
motor v e h i c l e o r t r a i l e r i s o b t a i n e d . No 
o r i g i n a l c e r t i f i c a t e o f r e g i s t r a t i o n f o r 
any new motor v e h i c l e o r new t r a i l e r s h a l l 
be i s s u e d u n t i l s a i d t a x has been so p a i d . 
The c o u n t y t r e a s u r e r s h a l l r e q u i r e e v e r y 
a p p l i c a n t f o r an o r i g i n a l c e r t i f i c a t e o f 
r e g i s t r a t i o n f o r any new motor v e h i c l e 
o r new t r a i l e r t o s u p p l y s uch i n f o r m a t i o n 
as he o r t h e commission may deem n e c e s s a r y 
as t o t h e t i m e o f p u r c h a s e , t h e p u r c h a s e 
p r i c e , and o t h e r i n f o r m a t i o n r e l a t i v e t o 
t h e p u r c h a s e o f s a i d motor v e h i c l e o r 
t r a i l e r . . . ." 

A t t h e o u t s e t , i t must be p o i n t e d o u t t h a t t h e l e g i s l a t u r e 

has p r o v i d e d t h e Iowa S t a t e Tax Commission t h e a u t h o r i t y t o make 

r u l e s and r e g u l a t i o n s w i t h w h i c h t o e f f e c u a t e t h e t a x l a w s . Sec

t i o n s 421.14 and 4 2 2 . 6 1 ( 1 ) , Code o f Iowa, 1962. 



I r a S k i n n e r , E s q . -5- May 18, 1965 

I n S t a t e v s . Manning, 220 Iowa 525, 532, 259 N.W. 213, 

(1935), t h e Iowa Supreme C o u r t s t a t e d : 

"That t h e lawmaking body, t o w i t , 
t h e l e g i s l a t u r e , cannot d e l e g a t e l e g i s 
l a t i v e power, i s a p r i n c i p l e u n i v e r s a l l y 
r e c o g n i z e d as v i t a l t o t h e i n t e g r i t y and 
maintenance o f t h e sy s t e m o f government 
o r d a i n e d by our S t a t e C o n s t i t u t i o n , b u t 
t h e a u t h o r i t y t o make a d m i n i s t r a t i v e 
r u l e s i s n o t a d e l e g a t i o n o f l e g i s l a t i v e 
power." 

To r e q u i r e t h a t t h e l e g i s l a t u r e e n a c t t a x laws t h a t s p e c i 

f i c a l l y p r o v i d e f o r e v e r y s i t u a t i o n o r c i r c u m s t a n c e t h a t may 

a r i s e w o u l d be t o r e q u i r e an i m p o s s i b i l i t y . I t i s f o r t h i s 

r e a s o n t h a t a d m i n i s t r a t i v e b o d i e s e x i s t and a r e p r o v i d e d 

w i t h a u t h o r i t y t o c a r r y o u t t h e i n t e n t i o n o f t h e l e g i s l a t u r e . 

P e o p l e s Gas and E l e c . Co. v s . S t a t e Tax Comm., 238 Iowa 1369, 

1376, 28 N.W. 2d 799 (1947). 

Thus, we l o o k t o t h e r u l e s o f t h e S t a t e Tax Commission. 

R u l e 200, S a l e s and Use Tax, 1962, I„D.R. 604, s t a t e s as 

f o l l o w s : 

" Rule 200. Used v e h i c l e s . Code 
s e c t i o n 423.7 r e f e r s t o new motor v e h i c l e s 
and new t r a i l e r s . A u t h o r i t y f o r t h e c o l l e c 
t i o n o f use t a x on used motor v e h i c l e s and 
t r a i l e r s by t h e c o u n t y t r e a s u r e r i s found i n 
t h i s r u l e and s u b s e c t i o n f i v e o f s e c t i o n 422.64. 
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'"By v i r t u e o f t h e a u t h o r i t y g r a n t e d i n 
th e above s u b s e c t i o n , t h e commission does 
h e r e b y a u t h o r i z e and d i r e c t c o u n t y t r e a s u r e r s 
t o c o l l e c t use t a x upon each used motor v e 
h i c l e and used t r a i l e r r e g i s t e r e d i n Iowa f o r 
t h e f i r s t t i m e u n l e s s such v e h i c l e s come w i t h 
i n exemptions mentioned h e r e i n . 

"'Section 422.64 i s made a p a r t o f t h e 
use t a x law by r e f e r e n c e t h e r e t o i n s e c t i o n 
423.23." 

R u l e 201, S a l e s and Use Tax, 1962, I.D.R. 605, s t a t e s 

i n p a r t as f o l l o w s : 

" Rule No. 201 * * * 

"Each motor v e h i c l e and t r a i l e r , 
whether new o r used, w h i c h i s r e g i s t e r e d 
f o r t h e f i r s t t i m e i n Iowa, and each motor 
v e h i c l e and each t r a i l e r r e g i s t e r e d o r 
p u r c h a s e d i n a s t a t e o t h e r t h a n Iowa t h e 
y e a r p r e c e d i n g i t s r e g i s t r a t i o n i n t h i s 
s t a t e , i s t a x a b l e , p r o v i d e d such a motor 
v e h i c l e o r t r a i l e r was p u r c h a s e d by t h e 
a p p l i c a n t on o r a f t e r t h e s i x t e e n t h day 
o f A p r i l , 1937. * * *" 

I t i s o u r o p i n i o n t h a t t h e use t a x p r o v i d e d f o r under 

C h a p t e r 423, Code o f Iowa, 1962, ca n n o t be imposed and c o l 

l e c t e d on t h e v e h i c l e i n q u e s t i o n . R u l e 200, S a l e s and Use 

Tax, q u o t e d i n f u l l s u p r a , s t a t e s t h a t " t h e Commission does 

hereby a u t h o r i z e and d i r e c t c o u n t y t r e a s u r e r s t o c o l l e c t 

use t a x upon each used motor v e h i c l e . . . r e g i s t e r e d i n Iowa 

f o r t h e f i r s t t i m e . . . " . R u l e 201, S a l e s and Use Tax, quoted 



I r a S k i n n e r , Esq. -7- May 18, 1965 

i n f u l l s u p r a , r e i t e r a t e s t h a t t h e c o u n t y t r e a s u r e r s h o u l d 

c o l l e c t use t a x on "each motor v e h i c l e . . . whether new o r 

used, w h i c h i s r e g i s t e r e d f o r t h e f i r s t t i m e i n Iowa. . .". 

The f a c t s c l e a r l y p o i n t o u t t h a t t h e v e h i c l e i n q u e s t i o n 

c a r r i e s Iowa l i c e n s e p l a t e s a t t h e p r e s e n t t i m e . Thus, s a i d 

v e h i c l e has been r e g i s t e r e d a t l e a s t once b e f o r e i n Iowa and 

s h o u l d n o t be t a x e d under e i t h e r R u l e 200 o r R u l e 201. 

The v e h i c l e i t s e l f does n o t come w i t h i n t h e p u r v i e w 

o f t h e d e f i n i t i o n o f a new v e h i c l e i n S e c t i o n 4 2 3 . 1 ( 7 ) , quoted 

s u p r a ; t h e r e f o r e , S e c t i o n 423.7 s u p r a i s i n a p p l i c a b l e . The 

a u t h o r i t y t o t a x t h e used v e h i c l e i s found i n R u l e 200, S a l e s 

and Use Tax, s u p r a . S i n c e we have a l r e a d y s t a t e d t h a t t h e 

use t a x c a n n o t be imposed under R u l e 200, S a l e s and Use Tax, 

s u p r a , t h e r e can be no t a x on t h i s v e h i c l e . 

V e r y t r u l y y o u r s , 

Thomas W. McKay U 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

TWM/f 



COUNTY BOARD OF SUPERVISORS: Highways; Accumulation of funds for 
br ldge-bu i lg jng; |§ 309.3, 310.20, 310.27. 1962 Code of low©. 
County Boarjq of Supervisors may accumulate road funds for bridge 
construction}, 

State of I owe 
DEPARTMENT OF JUSTICE 

Des Moines 

May 21. 196§ 

Mr. Max R. tyerlinp 
Cedar County Attorney 
122 West F i f t h Street 
Tipton, low^ 

Dear Mr. Wej«]ing: 

This Is in response to your request for an opinion dated February 
5. 1965. addressed to the Attorney General of the State of Iowa. 

Your request for an opinion pertains tp the Cedar County Board of 
Supervisors and their Resolution to lay, away $50,000, Op a year to 
accumulate $ fund to be expended In the bui ld ing of three (3) 
bridges at a tota] cost of $500,000.00 each. You have stated that 
this progranj is to extend over ten years. Your request Is whetrior 
or not the Bpard $f Supervisors may acpumulate these funds over 
this period pf time. 

Section 309,3, 19#2 Code of Iowa, defipes the type of bridge system 
referred to |n yoyr query. 

"Secondary Bridge System. The secondary bridge system 
of a cijjnty §hal 1 embrace a l l bridges end cu lverts on 
a l l pub l i c highways within the county except on primary 
roads ^nd on highways within c i t i e s which control tnejr 
own bridge lev ies , except that cu lverts which are 
th i r ty - l s ix inches or less in diameter shal l be con
structed and maintained by the c i t y or town In which 
they are located. " (Emphasis supplied) 

Your spec i f I c questions perta in ing to the lega l i t y of such accumu
lat ion w i l l pe answered separately and ind iv idua l l y , wherever 
poss ib le. 

I . 

"Par 1, May a county accumulate local tax funds for a 
future 'expenditure and i f so is there a time or amount 
l imitaj jon? ' ! ' 
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I t i s o u r o p i n i o n t h a t " c o u n t y l o c a l r o a d t a x f u n d s " may be accumu
l a t e d f o r f u t u r e e x p e n d i t u r e a n d t h i s a c c u m u l a t i o n i s n o t l i m i t e d 
as t o t i m e o r amount. T h i s o p i n i o n i s b a s e d on t h e f a c t t h a t we 
f i n d no s t a t u t o r y p r o h i b i t i o n w h i c h w o u l d l i m i t o r r e s t r i c t s u c h 
a c c u m u l a t i o n . 

I I . 

" P a r 2. May a c o u n t y a c c u m u l a t e f u n d s i n t h e f a r m t o 
m a r k e t r o a d f u n d e a r m a r k e d f o r t h e p u r p o s e o f b r i d g e 
b u i l d i n g s u b j e c t , o f c o u r s e , t o t h e t h r e e a y e a r 
l i m i t a t i o n s t a t u t e ? " 

Funds i n a c o u n t y f a r m - t o - m a r k e t r o a d f u n d may be a c c u m u l a t e d a n d 
" e a r - m a r k e d " f o r t h e p u r p o s e o f b r i d g e b u i l d i n g , s u b j e c t t o t h e 
t h r e e - y e a r l i m i t a t i o n s t a t u t e . T h i s a u t h o r i t y i s c l e a r l y e x p r e s s e d 
i n S e c t i o n 310.27. 1962 Code o f Iowa: 

" P e r i o d o f a 11 o c a t i o n - - r e v e r s i o n . The f a r m - t o - m a r k e t 
r o a d f u n d a l l o t t e d t o any c o u n t y as p r o v i d e d i n t h i s 
c h a p t e r s h a l l r e m a i n a v a i l a b l e f o r e x p e n d i t u r e i n s a i d 
c o u n t y f o r t h r e e y e a r s a f t e r t h e c l o s e o f t h e c a l e n d a r 
y e a r d u r i n g w h i c h s a i d sums r e s p e c t i v e l y w e r e a l l o c a t e d . 
Any sum r e m a i n i n g u n e x p e n d e d a t t h e end o f t h e p e r i o d 
d u r i n g w h i c h i t i s a v a i l a b l e f o r e x p e n d i t u r e , s h a l l be 
r e a p p o r t i o n e d among a l l t h e c o u n t i e s as p r o v i d e d i n 
s e c t i o n 312.5 f o r o r i g i n a l a l l o c a t i o n s . 

" F o r t h e p u r p o s e s o f t h i s s e c t i o n , any sums o f t h e 
f a r m - t o - m a r k e t r o a d f u n d a l l o t t e d t o any c o u n t y sha11 
be p r e s u m e d t o have been 'expended' when a c o n t r a c t 
s h a l l have been l e t by t h e s t a t e h i g h w a y c o m m i s s i o n 
o b l i g a t i n g s a i d sums. (Emphas i s s u p p l i e d ) 

I I I . 

" P a r 3- I f l o c a l f u n d s may n o t be a c c u m u l a t e d s e p a r a t e l y 
may t h e y be t r a n s f e r r e d i n t o t h e f a r m t o m a r k e t r o a d 
f u n d f o r a c c u m u l a t i o n ? " 

T h i s q u e s t i o n i s p a r t i a l l y a n s w e r e d i n o u r a n s w e r t o y o u r p a r a g r a p h 
1 a n d t o c o m p l e t e t h e a n s w e r t o t h i s q u e s t i o n , we w o u l d a d v i s e t h a t 
l o c a l f u n d s (we assume you mean l o c a l r o a d t a x f u n d s ) may be t r a n s 
f e r r e d i n t o t h e f a r m - t o - m a r k e t r o a d f u n d f o r a c c u m u l a t i o n . W i t h 
r e f e r e n c e t o S e c t i o n 310.20, 1962 Code o f Iowa, t h i s s h o u l d be 
s u f f i c i e n t a u t h o r i t y f o r t h e t r a n s f e r r i n g o f l o c a l r o a d t a x f u n d s 
i n t o t h e f a r m - t o - m a r k e t r o a d f u n d . 
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" S u p e r v i s o r s r e s o l u t i o n t o s t a t e t r e a s u r e r . Any c o u n t y 
may, i n any y e a r , by r e s o l u t i o n o f i t s b o a r d o f s u p e r 
v i s o r s , make a v a i l a b l e f o r i m p r o v e m e n t o r c o n s t r u c t i o n 
o f f a r m - t o - m a r k e t r o a d s w i t h i n t h e c o u n t y any p o r t i o n o f 
i t s a l l o t m e n t o f r o a d u s e t a x f u n d s . Upon c e r t i f i c a t i o n 
o f s u c h a r e s o l u t i o n , t h e s t a t e t r e a s u r e r s h a l l p l a c e 
i n t h e c o u n t y ' s a l l o t m e n t o f t h e f a r m - t o - m a r k e t r o a d f u n d 
t h e amount a u t h o r i z e d by s u c h r e s o l u t i o n . " ( E m p h a s i s 
s u p p l i e d ) 

Once l o c a l r o a d t a x f u n d s have been t r a n s f e r r e d t o a c o u n t y f a r m -
t o - m a r k e t r o a d f u n d t h e y become p a r t o f t h e f a r m - t o - m a r k e t r o a d f u n d 
and l o s e t h e i r i d e n t i t y as l o c a l r o a d t a x f u n d s . T h i s means t h a t 
t h e y , as a l l o t h e r f a r m - t o - m a r k e t r o a d f u n d s , become s u b j e c t t o 
S e c t i o n 3 1 0 . 2 7 , 1962 Code o f Iowa, as s t a t e d a b o v e . 

IV. 

" P a r 4. I f l o c a l f u n d s a r e m i n g l e d w i t h f a r m t o m a r k e t 
f u n d s f o r t h e p u r p o s e o f b u i l d i n g a b r i d g e what l i m i t a 
t i o n s , i f a n y , p r e v a i l r e g a r d i n g l e t t i n g o f c o n t r a c t s 
and maximum amount o f f u n d s e x p e n d a b l e w i t h o u t v o t e r 
a p p r o v a 1 ? " 

The a nswer t o t h i s i n q u i r y i s a l s o c o n t a i n e d i n S e c t i o n 3 10.27. 
1962 Code o f Iowa, i n a s m u c h as you have assumed ( c o r r e c t l y ) t h a t 
l o c a l r o a d t a x f u n d s may be m i n g l e d w i t h f a r m - t o - m a r k e t r o a d 
f u n d s a n d , a s s u c h , a r e r e s t r i c t e d by any a n d a l l r e s t r i p t i o n s 
a p p l i c a b l e t o f a r m - t o - m a r k e t r o a d f u n d s . 

V. 

" P a r 5- Is i t s t i l l t h e o p i n i o n o f t h e A t t o r n e y G e n e r a l ' s 
O f f i c e t h a t C o u n t y B o a r d s o f S u p e r v i s o r s may s p e n d f r o m 
th e f a r m t o m a r k e t f u n d f o r r o a d and b r i d g e c o n s t r u c t i o n 
w i t h o u t s u b m i t t i n g t h e q u e s t i o n t o t h e e l e c t o r s ? " 

Y o u r p a r a g r a p h f i v e was p r o b a b l y p r e d i c a t e d on 1954 OAG 157- I t 
i s s t i l l t h e o p i n i o n o f t h e A t t o r n e y G e n e r a l o f t h e S t a t e o f Iowa 
t h a t C o u n t y B o a r d s o f S u p e r v i s o r s may s p e n d f a r m - t o - m a r k e t r o a d 
f u n d s f o r r o a d a n d b r i d g e c o n s t r u c t i o n w i t h o u t s u b m i t t i n g t h e i r 
r e s o l u t i o n t o t h e v o t e r s . 

You s h o u l d n o t e i n S e c t i o n 310.27, 1962 Code o f Iowa, t h a t f a r m -
t o - m a r k e t r o a d f u n d s must be e x p e n d e d w i t h i n a p e r i o d o f t h r e e 
y e a r s f r o m d a t e o f a v a i l a b i l i t y o r t h e y w i l l be r e a p p o r t i o n e d as 
p r o v i d e d by S e c t i o n 312.5. 1962 Code o f Iowa. 
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" P e r i o d o f a 1 l o c a t i o n - - r e v e r s i o n . The f a r m - t o - m a r k e t 
r o a d f u n d a l l o t t e d t o any c o u n t y a s p r o v i d e d i n t h i s 
c h a p t e r s h a l l r e m a i n a v a i l a b l e f o r e x p e n d i t u r e i n 
s a i d c o u n t y f o r t h r e e y e a r s a f t e r t h e c l o s e o f t h e 
c a l e n d a r y e a r d u r i n g w h i c h s a i d sums r e s p e c t i v e l y 
w e r e a l l o c a t e d . Any sum r e m a i n i n g u n e x p e n d e d a t t h e 
en d o f t h e p e r i o d d u r i n g w h i c h i t i s a v a i l a b l e f o r 
e x p e n d i t u r e , s h a l l be r e a p p o r t i o n e d among a l l t h e 
c o u n t i e s as p r o v i d e d i n s e c t i o n 312.5 f o r o r i g i n a l 
a 1 1 o c a t i o n s . 

" F o r t h e p u r p o s e s o f t h i s s e c t i o n , any sums o f t h e 
f a r m - t o - m a r k e t r o a d f u n d a l l o t t e d t o any c o u n t y s h a l l 
be p r e s u m e d t o have been ' e x p e n d e d ' when a c o n t r a c t 
s h a l l haye been l e t by t h e s t a t e h i g h w a y c o m m i s s i o n 
o b l i g a t i n g s a i d sums." 
( E m p h a s i s s u p p l i e d ) 

R e s p e c t f u l l y s u b m i t t e d , 

I si R o b e r t L. M a r t i n 

ROBERT L. MARTIN 
A s s i s t a n t A t t o r n e y G e n e r a l 

se 



TAXATION: T a x i n g D i s t r i c t D e f i n e d . A t a x i n g d i s t r i c t i s t h e 
are a t h r o u g h o u t w h i c h a p a r t i c u l a r t a x o r assessment i s r a t a b l y 
a p p o r t i o n e d and l e v i e d upon t h e i n h a b i t a n t s . 

LAWRENCE F. SCALISE S t a t e o f Iowa 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

May 26, 1965 

C h a r l e s E. Vandebur, Esq. 
County A t t o r n e y 
S t o r y County 
537 Main S t r e e t 
toes, Iowa 

Dear S i r : 

We beg t o acknowledge r e c e i p t o f y o u r l e t t e r d a t e d May 
17, 1965, r e q u e s t i n g an o p i n i o n f rom t h i s o f f i c e . Your 
l e t t e r a s k s "What i s a t a x i n g d i s t r i c t ? " 

I t i s our o p i n i o n t h a t a w o r k a b l e d e f i n i t i o n o f a 
t a x i n g d i s t r i c t i s t h e a r e a t h r o u g h o u t w h i c h a p a r t i c u l a r 
t a x o r assessment i s r a t a b l y a p p o r t i o n e d and l e v i e d upon 
t h e i n h a b i t a n t s . 

As a g e n e r a l r u l e o f law, t h e c r e a t i o n and d e t e r m i n a 
t i o n o f t h e t a x i n g d i s t r i c t s w i t h i n t h e s t a t e a r e w i t h i n 
t h e d i s c r e t i o n o f t h e l e g i s l a t u r e . I n t h e absence o f 
f r a u d o r g r o s s abuse o f d i s c r e t i o n , such d i s t r i c t s as s e t 
up by t h e l e g i s l a t u r e w i l l not be d i s t u r b e d by t h e c o u r t s . 
M i t c h e l l v s . C h a r l e s C i t y W. Ry., 169 Iowa 237, 148 N.W. 
975 (1915). However, t h e l e g i s l a t u r e may d e l e g a t e t h i s 
power t o o t h e r b o d i e s o r p e r s o n s . M i t c h e l l v s . C h a r l e s 
C i t y W. Ry,, s u p r a , a t 247. 

I t must be p o i n t e d o u t t h a t under t h e C o n s t i t u t i o n o f 
t h e S t a t e o f Iowa, A r t i c l e I I I , S e c t i o n 1, t h e power o f 
t a x a t i o n i s v e s t e d i n t h e l e g i s l a t u r e . However, t h e l e g i s 
l a t u r e may f o r p r o p e r and l e g i t i m a t e purposes c o n f e r t h e 
t a x i n g power upon m u n i c i p a l i t i e s , b u t such power cannot be 
d e l e g a t e d w i t h o u t t h e co n s e n t o f t h e p e o p l e o f t h e m u n i c i 
p a l i t y , t o any body o r p e r s o n n o t e l e c t e d by . . . and r e s p o n 
s i b l e t o t h e p e o p l e . S t a t e v s . Mayor, E t c . , o f Des Moines, 

65-5-15 
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103 Iowa 76, 72 N.W. 639 (1897). Munn v s . B o a r d o f Super
v i s o r s o f Greene County, 161 Iowa 26, 141 N.W. 711 (1913). 

To d e f i n e t h e word " m u n i c i p a l i t y , " we l o o k t o t h e L o c a l 
Budget Law, C h a p t e r 24, Code o f Iowa, 1962. S e c t i o n 24.2, 
Code o f Iowa, 1962, s t a t e s as f o l l o w s : 

Thus, s t a t e , c o u n t y , c i t y , town, s c h o o l d i s t r i c t s and 
a l l o t h e r p u b l i c b o d i e s o r c o r p o r a t i o n s t h a t have t h e power 
t o l e v y o r c e r t i f y a t a x can be c o n s i d e r e d t a x i n g d i s t r i c t s . 
S e c t i o n s 455.57 and 455.59, Code o f Iowa, 1962, p r o v i d e f o r a 
l e v y by a l e v e e and d r a i n a g e d i s t r i c t . T h i s w o u l d a l s o be c o n 
s i d e r e d a t a x i n g d i s t r i c t . F i n a l l y , t h e l e g i s l a t u r e has t h e 
power t o c r e a t e a s p e c i a l t a x i n g d i s t r i c t f o r t h e p u r p o s e o f 
making l o c a l improvements, and i t s b o u n d a r i e s need n o t c o i n c i d e 
w i t h t h e b o u n d a r i e s o f c o u n t i e s o r o t h e r m u n i c i p a l i t i e s . 4 
C o o l e y , T a x a t i o n , 210. 

A c o m p l e t e d i s c u s s i o n o f t h e t e r m " t a x i n g d i s t r i c t " can 
be found i n Volume 1 o f 4 C o o l e y , T a x a t i o n . 

i i " S e c t i o n 24.2 D e f i n i t i o n o f terms. 

"As used i n t h i s c h a p t e r and 
u n l e s s o t h e r w i s e r e q u i r e d by t h e 
c o n t e x t : 

"1, The word ' m u n i c i 
p a l i t y ' s h a l l mean t h e c o u n t y , 
c i t y , town, s c h o o l d i s t r i c t , 
and a l l o t h e r p u b l i c b o d i e s o r 
c o r p o r a t i o n s t h a t have power t o 
l e v y o r c e r t i f y a t a x o r sum o f 
money t o be c o l l e c t e d by t a x a t i o n , 
b u t s h a l l n o t i n c l u d e any d r a i n 
age d i s t r i c t , t o w n s h i p , o r r o a d 
d i s t r i c t . " 

V e r y t r u l y y o u r s , 

Thomas W. McKay J 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 
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INTERSTATE HIGHWAY SYSTEM: C e r t i f i e d c h e c k s : 23 uYp.C. 1 1 2 ( a ) : 
§541.188, 1962 Code o f Iowa: P o l i c y and P r o c e d u r e Memorandum No, 21-6.3, 
jj35. I t i s an u n r e a s o n a b l e r e s t r i c t i o n on b e h a l f o f t h e Iowa S t a t e Highway 
Commission t o r e q u i r e b i d d e r s t o submit a c e r t i f i e d c heck drawn on a 
s o l v e n t Iowa Bank w i t h t h e i r b i d p r o p o s a l s . 

May 27, 1965 

Mr. L.M. C l a u s o n 
C h i e f E n g i n e e r 
Iowa S t a t e Highway Commission 
Ames, Iowa 

Dear Mr. C l a u s o n : 

I n r e s p o n d i n g t o y o u r r e q u e s t f o r our o p i n i o n as t o t h e v a l i d i t y o f t h e 
Iowa S t a t e Highway Commission's r e q u i r e m e n t t h a t c e r t i f i e d c h e c k s a c 
companying b i d p r o p o s a l s be drawn on s o l v e n t Iowa banks, we would r e f e r 
you t o 23 U.S.C. 1 1 2 ( a ) : 

" I n a l l c a s e s where t h e c o n s t r u c t i o n i s t o be performed 
by t h e S t a t e highway department o r under i t s s u p e r v i s i o n , 
a r e q u e s t f o r s u b m i s s i o n o f b i d s s h a l l be made by ad
v e r t i s e m e n t u n l e s s some o t h e r method i s approved by t h e 
S e c r e t a r y . The S e c r e t a r y s h a l l r e q u i r e such p l a n s and 
s p e c i f i c a t i o n s and such methods o f b i d d i n g as s h a l l be 
e f f e c t i v e i n s e c u r i n g c o m p e t i t i o n . " 

The l a s t s e n t e n c e o f t h i s f e d e r a l r e g u l a t i o n i s p e r t i n e n t t o t h e e x i s t i n g 
c o n f l i c t between the Iowa S t a t e Highway Commission and t h e F e d e r a l B ureau 
o f P u b l i c Roads. By way o f f u r t h e r s u p p o r t o f t h e p o s i t i o n b e i n g t a k e n 
by t h e Bureau o f P u b l i c Roads, t h e y c i t e P o l i c y and P r o c e d u r e Memorandum 
No. 21-6.3, §5c: 

" B i d d i n g p r o c e d u r e s on a n o n d i s c r i m i n a t o r y b a s i s s h a l l 
be a f f o r d e d t o a l l q u a l i f i e d b i d d e r s r e g a r d l e s s o f 
S t a t e b o u n d a r i e s . I f any p r o v i s i o n s o f such S t a t e l a w s , 
s p e c i f i c a t i o n s , r e g u l a t i o n s , o r p o l i c i e s , i n any manner 
c o n t r a r y t o F e d e r a l r e q u i r e m e n t s , may o p e r a t e t o p r e v e n t 
s u b m i s s i o n o f a b i d , o r p r o h i b i t c o n s i d e r a t i o n o f a b i d 
s u b m i t t e d by any r e s p o n s i b l e c o n t r a c t o r a p p r o p r i a t e l y 
q u a l i f i e d by e v a l u a t i o n o f h i s e x p e r i e n c e , equipment, 
f i n a n c i a l r e s o u r c e s and performance r e c o r d , such p r o v i 
s i o n s s h a l l not be a p p l i c a b l e t o F e d e r a l - a i d p r o j e c t s . 
Where such n o n a p p l i c a b l e p r o v i s i o n s e x i s t , t h e d i v i s i o n 
e n g i n e e r s h a l l n o t approve any F e d e r a l - a i d p r o j e c t un
l e s s n o t i c e s o f a d v e r t i s i n g , s p e c i f i c a t i o n s , s p e c i a l 
p r o v i s i o n s o r o t h e r g o v e r n i n g documents i n c l u d e a 
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p o s i t i v e statement to advise c l e a r l y those pro
visions that are not applicable." 

The Bureau of Public Roads contends that the requirement that bidders 
procure t h e i r c e r t i f i e d checks from solvent Iowa banks i s an unreasonable 
r e s t r i c t i o n , p a r t i c u l a r l y on foreign contractors. The key word i n the 
determination of t h i s requirement's v a l i d i t y i s "reasonable"• 

In appropriately defining the word "reasonable", we fi n d very l i t t l e 
concrete support i n Words and Phrases and i t would appear that the most 
concise and l o g i c a l d e f i n i t i o n of the term "reasonable" i s that anything 
not unreasonable i s reasonable. 

Applying t h i s d e f i n i t i o n to the application of the term "reasonable" as 
used by the implication i n P o l i c y and Procedure Memorandum No. 21-6.3, 
§5c, the requirement of c e r t i f i e d checks drawn on solvent Iowa banks i s 
discriminatory i n that foreign bidders are inconvenienced by t h i s 
requirement, whereas domestic bidders are not so necessarily inconven
ienced. This requirement further burdens the foreign bidder, whose 
normal banking procedures are not conducted i n Iowa, i n that he must 
e s t a b l i s h c r e d i t i n Iowa, at least to the s a t i s f a c t i o n of the solvent 
Iowa bank from whom your present proposal form requires him to purchase 
the c e r t i f i e d check. Any requirement which places a higher burden, re
gardless of degree, on one bidder as opposed to another, can only be 
considered as discriminatory. 

I f the Iowa State Highway Commission's bid proposal form deleted the word 
"Iowa" from the proposal form, i t s e l f , and conformed to §1102.05 of your 
Standard S p e c i f i c a t i o n s for Construction on Primary, Farm-to-Market and 
Secondary Roads and Maintenance Work on the Primary Road System, published 
by the Iowa State Highway Commission, 1964 publication, there would be no 
discrimination as between domestic and foreign bidders i n that t h i s 
section does not require a c e r t i f i e d check to be drawn on a solvent Iowa 
bank, but merely a solvent bank. The adoption of t h i s section of your 
Standard S p e c i f i c a t i o n s publication and incorporation thereof i n the bid 
proposal form No. 823 and form No. 381D would permit foreign contractors 
to purchase t h e i r proposal guaranty c e r t i f i e d checks from solvent banks, 
regardless of t h e i r l o c a t i o n . 

Very t r u l y yours, 

/ s / Raymond T. Walton 

RAYMOND T. WALTON 
Special Assistant Attorney General 
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DRAINAGE DISTRICT: § 455-201, 1962 Code of Iowa. The Board 
o f S u p e r v i s o r s has the duty to employ an e n g i n e e r ; however, 
the A g r i c u l t u r a l S o i l C o n s e r v a t i o n Commission i s i n e l i g i b l e 
f o r such appointment. 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

June 1, 1965 

Mr. Dewayne A. Kndshaug 
Wri g h t County A t t o r n e y 
C l a r i o n , Iowa 

Dear Mr. Knoshaug: 

R e f e r e n c e i s h e r e i n made to yours o f the 24th u l t . , in which you 
s t a t e d : 

"The u n d e r s i g n e d d e s i r e s a r u l i n g from your 
o f f i c e on the q u e s t i o n of the s t a t u s of an 
eng i n e e r where a d r a i n a g e d i s t r i c t i s 
e s t a b l i s h e d under the p r o v i s i o n s of S e c t i o n 
455.201 et f o l l o w i n g of the Iowa Code. 

"A p e t i t i o n was f i l e d w i t h the Board of 
S u p e r v i s o r s f o r such a d i s t r i c t . The A S C 
recommended e s t a b l i s h m e n t of the d i s t r i c t 
and f i l e d p l a n s f o r the proposed improvement. 
The Board o f S u p e r v i s o r s a p p o i n t e d an 
en g i n e e r who f i l e d bond. He approved the 
r e p o r t made by the A S C. A f t e r h e a r i n g 
on n o t i c e the Board of S u p e r v i s o r s today 
e s t a b l i s h e d the d i s t r i c t and approved the 
p l a n . 

"Does the D i s t r i c t need an e n g i n e e r ( a p p o i n t e d 
by the Board) from here on out or does the A S C 
ac t as the e n g i n e e r ? 

"As b e a r i n g on the q u e s t i o n , I t h i n k S e c t i o n s 
455.204 and 455.214 are i m p o r t a n t . 

"The A S C people take the p o s i t i o n t h a t 
another e n g i n e e r i s not needed from here on 
out and t h a t when the e n g i n e e r a p p o i n t e d by 
the Board approved the p l a n , he completed the 
f u n c t i o n s f o r which he was c r e a t e d . " 
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In r e p l y t h e r e t o , I would a d v i s e t h a t the A g r i c u l t u r a l S o i l Con
s e r v a t i o n S e r v i c e i s a f e d e r a l agency and t h e i r s e r v i c e s in t h i s 
p r o j e c t are m e r e l y a d v i s o r y . The s t a t u t o r y d u t y o f e s t a b l i s h i n g 
the d i s t r i c t s i s in the Board of S u p e r v i s o r s . Under S e c t i o n 
4-55.201, t h e r e i s a d u t y upon the Board to a p p o i n t an e n g i n e e r . 
The d u t y o f the e n g i n e e r t o examine the f e d e r a l p l a n ( S e c t i o n 
4-55.202) makes the ASC i n e l i g i b l e f o r such appointment. 

Very t r u l y , 

/ s / Oscar S t r a u s s 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

j tm 



TAXATION: Real Property Tax; Section 427.1(2) and 427.1(9), 
Code of Iowa, 1962. Renting a b u i l d i n g of the Wright County 
Junior Fairgrounds for garaging a school bus i s only i n c i d e n t a l to 
public use and does not a f f e c t tax exempt status of that property. 

LAWRENCE F. SCALISE State of Iowa 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

Des Moines 
June 7, 1965 

Dewayne A. Knoshaug, Esq. 
Wright County Attorney 
Clarion, Iowa 

Dear S i r : 

This w i l l acknowledge your l e t t e r dated May 19, 1965, i n 
which you state as follows: 

"The Wright County D i s t r i c t Junior F a i r 
i s a non-profit corporation owning r e a l estate 
in Wright County. This organization, which i s 
made up of the County and ce r t a i n non-profit 
a g r i c u l t u r a l organizations, i s supported by taxes 
upon the property i n Wright County, Iowa, except 
for proceeds from admission to the grandstand and 
fees for concessions which are used to pay for the 
platform entertainment and other f a i r expenses. 

The corporation owns a b u i l d i n g which they 
use for f a i r purposes during approximately one 
week of each year and during the remainder of the 
year they receive r e n t a l for the b u i l d i n g from 
the Eagle Grove Public Schools which uses the 
b u i l d i n g as a bus storage. 

The question now i s whether t h i s b u i l d i n g i s 
exempt from r e a l estate taxation under the p r o v i 
sions of Iowa Code Chapter 427. More s p e c i f i c a l l y 
the question i s whether the b u i l d i n g i s being used 
regul a r l y for commercial purposes with s p e c i a l r e f e r 
ence to 427.1(24). 

The argument on the behalf of the corporation 
i s that the b u i l d i n g i s not being used for commer
c i a l purposes because the tenant, being a pu b l i c 
i n s t i t u t i o n and supported by taxes, should not be 
regarded as a commercial tenant and the end r e s u l t 
probably would be that i f property tax were assessed, 

65-6-3 



Dewayne A. Knoshaug - 2 - June 7, 1965 

the r e s u l t would be an increase i n the levy 
for the Wright County D i s t r i c t Junior F a i r . 
I t i s further urged that neither the F a i r or 
the School D i s t r i c t are i n s t i t u t i o n s conducted 
for p r o f i t , and that the use of the b u i l d i n g i s 
therefore not for 'A p r o f i t to any party or 
i n d i v i d u a l ' , as i s provided i n Section 427.1, 
Paragraph 9 and 24 of the Code." 

I t must be pointed out that Section 427.1, Code of Iowa, 
1962, i s an exempting statute and as such must be s t r i c t l y con
strued. I f there i s any doubt upon the question, i t must be 
resolved against the exemption and i n favor of the taxation. 
National Bank of Burlington vs. Huneke, 250 Iowa 1030, 98 N.W. 
2d 7 (1559), T r i n i t y Lutheran Church of Des Moines vs. V. L. 
Browner, 255 Iowa 197, 121 N.W. 2d 131 (1963). 

Sections 427.1(2) and 427.1(9) provide as follows: 

"427.1 Exemptions. The following classes of property 
s h a l l not be taxed: 

* * * 

"2. Municipal and m i l i t a r y property. The pro
perty of a county, township, c i t y , town, school d i s 
t r i c t or m i l i t a r y company of the state of Iowa, when 
devoted to public use and not held for pecuniary 
p r o f i t . " 

* * * 

"9. Property of r e l i g i o u s , l i t e r a r y , and c h a r i 
table s o c i e t i e s . A l l grounds and buildings used by 
l i t e r a r y , s c i e n t i f i c , c h a r i t a b l e , benevolent, a g r i c u l 
t u r a l , and r e l i g i o u s i n s t i t u t i o n s and s o c i e t i e s s o l e l y 
for t h e i r appropriate objects, not exceeding three hun
dred twenty acres i n extent and not leased or otherwise 
used with a view to pecuniary p r o f i t . A l l deeds or leases 
by which such property i s held s h a l l be f i l e d for record 
before the property herein described s h a l l be omitted from 
the assessment." 
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Subsections 9 and 24 must be read together for subsec
ti o n 24 i s a procedural section rather than an exemption . 
section. The purpose of the statement of the objects and 
uses of the organization which f i l e s the statement with the 
assessor i s to e s t a b l i s h whether a l l or part of the property 
i s used for purposes that can be considered tax exempt. 
1956 OAG 176, 177. As set out i n subsection 9 and subsection 
24, the property cannot be leased, rented, or otherwise used 
with a view toward a pecuniary p r o f i t . Thus, the t e s t for the 
exemption i s the use made of the property by the organization 
within i t s provisions. Lutheran Mutual Aid Society vs. Murphy, 
223 Iowa 1151, 274 N.W. 907 (1936). The use can be shown i n 
•the statements submitted to the assessor as set out i n subsec
ti o n 24..' The burden of proof i s on the taxpayer because tax 
exemption statutes are s t r i c t l y construed, and those claiming 
exemptions must show themselves to be e n t i t l e d thereto. Theta 
X i Building Association of Iowa vs. Board of Review, Iowa City, 
217 Iowa 1181, 251 N.W. 76 (1933). 

The case at bar i s not unlike that considered by the 
Attorney General i n 1926 OAG 349. A part of the county f a i r 
grounds that were rented as pasture for a portion of the year 
was assessed. The Attorney General stated i n h i s opinion that 
even i f part of the county fairgrounds were rented for a part 
of the year and rent was co l l e c t e d therefor, the grounds were 
not taxable. 

In the instant case, a non-profit organization, the Wright 
County Junior F a i r Corporation, which i s composed of the county 
i t s e l f and c e r t a i n non-profit a g r i c u l t u r a l organizations, own 
the r e a l estate and the b u i l d i n g from which the income i s de
rived. As a general r u l e of law, i t can be said that where the 
primary and p r i n c i p a l use to which the property i s put i s public, 
the mere fac t that an income i s i n c i d e n t a l l y derived from i t 
does not a f f e c t i t s character as property devoted to public use. 
This p r i n c i p l e was expounded i n the case C i t y of Osceola vs. 
Board of Equalization, 188 Iowa 278, 176 N.W. 284 (1920). In 
that case the court held that where a charge i s made for the use 
of property, which charge i s consistent with and i n c i d e n t a l to 
the public use, i t does not change the exempt character of the 
property. 
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Thus, i t i s our opinion that the r e n t a l of the b u i l d 
ing to the school board for a bus garage would be i n c i d e n t a l 
to and consistent with the public use of the fairgrounds. 
The p r i n c i p l e s stated i n the C i t y of Osceola case are a p p l i 
cable, and the income which the Wright County Junior F a i r 
Corporation receives should not deprive the corporation of 
the tax exemption under Section 427.1(2) and 427.1(9). 

Very t r u l y yours, 

Thomas W. McKay \ 
Special Assistant Attorney Gener 

TWM/JRS/f 



TOWNS: T o w n s h i p D u m p s . § § 3 3 2 . 3 1 , 3 3 2 . 3 2 , 3 3 2 . 3 3 , 3 3 2 . 3 4 
a n d 3 5 9 . 2 9 . T h e o n l y s t a t u t o r y a u t h o r i t y f o r t h e o p e r a t i o n , 
m a i n t e n a n c e , t a x l e v y a n d f u n d i n g o f a t o w n s h i p dump i s w i t h 
t h e c o u n t y b o a r d s o f s u p e r v i s o r s . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

J u n e 1 1 , 1 9 6 5 

M r . W a l t e r F . S a u r 
F a y e t t e C o u n t y A t t o r n e y 
2 2 E a s t C h a r l e s 
O e l w e i n , I o w a 

R E : A u t h o r i t y o f t o w n s h i p s t o o p e r a t e t o w n s h i p d u m p s 

D e a r M r . S a u r : 

I h a v e y o u r l e t t e r w h e r e y o u r e q u e s t a n o p i n i o n f r o m t h i s 
o f f i c e a s t o w h e t h e r t o w n s h i p t r u s t e e s may o p e r a t e a t o w n s h i p d u m p . 

Y o u p o i n t o u t t h a t t h e o n l y p o s s i b l e a u t h o r i t y i s u n d e r S e c t i o n 
3 5 9 . 2 9 w h i c h s t a t e s t h a t g i f t s a n d d o n a t i o n s may b e t a k e n " f o r 
t h e p u r p o s e o f e s t a b l i s h i n g a n d m a i n t a i n i n g l i b r a r i e s , t o w n s h i p 
h a l l s , c e m e t e r i e s , o r f o r a n y o t h e r p u b l i c p u r p o s e . " 

I t s h o u l d b e n o t e d t h a t a l l t h e o t h e r p r o v i s i o n s i n t h a t s e c t i o n 
o f t h e C o d e p e r t a i n t o t h e p o w e r t o c o n d e m n , t a x , a n d c o n t r o l 
f o r t h e u s e o f p a r k s a n d c e m e t e r i e s . T h e s e p o w e r s s h o u l d b e c o m 
p a r e d w i t h S e c t i o n s 3 3 2 . 3 1 t h r o u g h 3 3 2 . 3 4 w h i c h g i v e c o u n t y b o a r d s 
o f s u p e r v i s o r s t h e p o w e r s t o e s t a b l i s h c o u n t y d u m p s . T h e c o u n t y 
b o a r d s o f s u p e r v i s o r s a r e g i v e n p o w e r t o d e t e r m i n e t h e n e e d , l e v y 
t h e t a x f o r a c q u i r i n g a n d ma i n t a i n ? n q s u c h d i s p o s a l g r o u n d s , a n d 
t o e s t a b l i s h r u l e s a n d r e g u l a t i o n s f o r t h e m a n d e n t e r i n t o c o n 
t r a c t u a l a r r a n g e m e n t s . I t i s t o b e n o t e d t h a t t h e t a x l e v y p r o 
v i s i o n s t a t e s a s f o l l o w s : 

" 3 3 2 . 3 2 T a x l e v y . S a i d b o a r d s may w i t h i n t h e i r r e 
s p e c t i v e j u r i s d i c t i o n s m a k e a d e t e r m i n a t i o n o f w h i c h 
t o w n s h i p s o f t h e c o u n t y w i l l b e b e s t s e r v e d b y s u c h 
d i s p o s a l g r o u n d a n d l e v y a t a x o f n o t t o e x c e e d o n e ' 
f o u r t h m i l l o n a l l t h e p r o p e r t y i n s a i d t o w n s h i p s 
o u t s i d e t h e i n c o r p o r a t e d l i m i t s o f a n y c i t y o r t o w n 
f o r t h e p u r p o s e o f a c q u i r i n g a n d m a i n t a i n i n g s u c h 
d i s p o s a l g r o u n d s . S u c h f u n d s s h a l l b e p l a c e d i n a 
t o w n s h i p dump f u n d . " ( E m p h a s i s s u p p l i e d ) 

6 5 / 6 / 4 
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The r u l e s e c t i o n i s as f o l l o w s : 

"332.33 R u l e s . The board o f s u p e r v i s o r s may make such 
r u l e s and r e g u l a t i o n s f o r the use o f such d i s p o s a l 
grounds as i t s h a l l deem n e c e s s a r y , and may adopt and 
e n t e r i n t o c o n t r a c t u a l agreements w i t h c i t i e s and towns 
f o r the use o f such d i s p o s a l grounds. Any funds de
r i v e d from such agreements sha 11 be p l a c e d i n the town-
s h i p dump fund e s t a b l i s h e d f o r t h a t purpose and none 
o t h e r . " (Emphas i s s u p p l i e d ) 

Townships o n l y have such powers as a r e s e p a r a t e l y g i v e n to them 
by s t a t u t e . The o n l y power a township has i s t o accept a g i f t . 
I t does not have the power to m a i n t a i n a d i s p o s a l ground.. The 
ne c e s s a r y powers to run and m a i n t a i n a d i s p o s a l ground a r e 
those as s e t out i n S e c t i o n s 332.31 through 332.34. These pro
v i s i o n s a l s o c ontemplate t h a t the board o f s u p e r v i s o r s w i l l 
d e termine w h i c h township s h o u l d have dumps o r d i s p o s a l grounds, 
and the boards o f s u p e r v i s o r s have the e x c l u s i v e power t o 
determine the t a x le v y and to p l a c e the funds i n a township dump 
fund. 

T h e r e f o r e , i t i s my o p i n i o n t h a t the o n l y a u t h o r i t y f o r the opera
t i o n o f a township dump i s w i t h the county board o f s u p e r v i s o r s . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / Timothy McCarthy 

T I M O T H Y M C C A R T H Y 

So 1 i c i t o r Genera 1 

ew 



PUBLIC OFFICERS: County Boards o f S u p e r v i s o r s - D i r e c t o r 
i n d i r e c t i n t e r e s t in c o n t r a c t s . § 314.2,-1962 Code of Iowa. 
When a c o n t r a c t f o r m a t e r i a l s t o be used in the improvement o r 
maintenance of a county road i s e n t e r e d i n t o by the county 
board of s u p e r v i s o r s and the l e s s e e of one of the s u p e r v i s o r s , 
s a i d l e s s e e b e i n g a c h a r i t a b l e c o r p o r a t i o n and s a i d l e a s e 
a c t u a l l y b e i n g a g i f t t o s a i d group, i f the c o n t r a c t i n g s u p e r 
v i s o r c o u l d deduct the moneys p a i d by the county t o the c h a r i 
t a b l e c o r p o r a t i o n as a F e d e r a l and Iowa income t a x d e d u c t i o n , 
s a i d c o n t r a c t i n v o l v e s a d i r e c t o r i n d i r e c t i n t e r e s t t o the 
c o n t r a c t i n g s u p e r v i s o r as c o n t e m p l a t e d by S e c t i o n 3 l 4 f 2 o f the 
1962 Code of Iowa. 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

June 22, 1965 

Mr. S t a n l e y R. Simpson 
Boone County A t t o r n e y 
L i p p e r t Bu i I d ing 
Boone, Iowa 

Dear Mr. Simpson: 

You have s u b m i t t e d the f o l l o w i n g f a c t s i t u a t i o n and the l e g a l 
q u e s t i o n s a r i s i n g t h e r e f r o m : 

"In r e c e n t y e a r s , Boone County, Iowa, has c o n t r a c t e d 
t o purchase g r a v e l . As of J a n u a r y 2, 1965, the owner 
of the g r a v e l p i t commenced h i s o f f i c i a l term as a 
member of the Boone County Board of S u p e r v i s o r s . On 
the 6 th day of A p r i l , 1965, t h i s man and h i s w i f e 
e n t e r e d i n t o an 'Agreement o f L e a s e 1 w i t h a church in 
c o n s i d e r a t i o n of $1.00 t o l e a s e s a i d g r a v e l p i t from 
the 6 t h day of A p r i l 1965 t o the 31st day o f December 
1965, and a l l o w i n g s a i d c h u r c h t o remove not more than 
25,000 tons of p i t - r u n g r a v e l m a t e r i a l from c e r t a i n 
a r e a s of the p i t . A copy o f s a i d l e a s e agreement i s 
a t t a c h e d h e r e t o s e t t i n g out the terms and c o n d i t i o n s 
in more d e t a i l . As you w i l l note in s a i d l e a s e agree-*-
ment, the church i s not r e s t r i c t e d as t o who i t may 
s e l l g r a v e l t o , nor are the f i r s t p a r t i e s r e s t r a i n e d 
from s e l l i n g g r a v e l t o any o t h e r p e r s o n s , f i r m s o r 
c o r p o r a t i o n s . F u r t h e r m o r e , i t i s my u n d e r s t a n d i n g 
t h a t the s u p e r v i s o r i s not a member of t h j s c h u r c h , 
but h i s w i f e i s and t h a t t h e y both a t t e n d the same. 

"The l e g a l q u e s t i o n s now b e i n g r a i s e d are as f o l l o w s : 

"1. Would a c o n t r a c t t o purchase g r a v e l between 
#65-6-5 
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Boone County, Iowa, and the church c r e a t e 
such an ' i n d i r e c t i n t e r e s t ' as to come w i t h 
in the p r o h i b i t i o n of S e c t i o n 314.2 of the 
Code of Iowa? 

" 2 . The f a c t t h a t the c o n t r a c t i n g s u p e r v i s o r 
might r e c e i v e a t a x d e d u c t i o n f o r t h i s as 
a c h a r i t a b l e c o n t r i b u t i o n be such an 
' i n d i r e c t b e n e f i t ' as t o prev e n t the county 
from p u r c h a s i n g g r a v e l from the church 
under t h i s s t a t e ? " 

We are b a s i c a l l y d e a l i n g w i t h S e c t i o n 314.2 of the 1962 Code o f 
Iowa which reads as f o l l o w s : 

"No s t a t e o r courrty o f f i c i a l o r employee, e l e c t i v e 
or a p p o i n t i v e . s h a l 1 be d i r e c t l y or i n d i r e c t l y i n t e r 
e s t e d i n any c o n t r a c t f o r the c o n s t r u c t i o n , r e c o n 
s t r u c t i o n , improvement or maintenance of any h i g h 
way, b r i d g e or c u l v e r t , or the f u r n i s h i n g of m a t e r i a l s 
t h e r e f o r . The l e t t i n g of a c o n t r a c t in v i o l a t i o n of 
the f o r e g o i n g p r o v i s i o n s s h a l l i n v a l i d a t e the con
t r a c t and such v i o l a t i o n s h a l l be a complete defense 
to any a c t i o n to r e c o v e r any cons i d e r a t ion due or ^ 
earned under the c o n t r a c t a t the time o f i t s t e r m i n a - ' 
t i o n . " 

The g e n e r a l r u l e s have been s e t out in the Iowa case of Bay v. 
Davidson, 133 Iowa 688, 111 N.W. 25 (1907). The c o u r t quotes 
Judge D i l l o n in h i s work on M u n i c i p a l C o r p o r a t i o n s , s e c t i o n 444, 
as f o l l o w s : 

" ' I t i s a w e l l - e s t a b l i s h e d and s a l u t a r y r u l e in 
e q u i t y t h a t he who i s i n t r u s t e d w i t h the b u s i n e s s 
of o t h e r s cannot be a l l o w e d t o make such b u s i n e s s 
an o b j e c t of p e c u n i a r y p r o f i t t o h i m s e l f . T h i s r u l e 
does not depend upon reason t e c h n i c a l in c h a r a c t e r , 
and i s not l o c a l in i t s a p p l i c a t i o n . I t i s based 
upon p r i n c i p l e s of r e a s o n , o f m o r a l i t y and of p u b l i c 
p o l i c y . I t has i t s f o u n d a t i o n in the v e r y c o n s t i t u 
t i o n of our n a t u r e , f o r i t has a u t h o r i t a t i v e l y been 
d e c l a r e d t h a t a man cannot s e r v e two m a s t e r s , and i s 
r e c o g n i z e d and e n f o r c e d wherever a w e l l - r e g u l a t e d 
system o f j u r i s p r u d e n c e p r e v a i l s . One who has 
power, owing to the f r a i l t y of human n a t u r e w i l l be 
too r e a d i l y s e i z e d w i t h the i n c l i n a t i o n t o use the 
o p p o r t u n i t y f o r s e c u r i n g h i s own i n t e r e s t at the 
expense of t h a t f o r which he i s i n t r u s t e d . . . . 
The law w i l l in no case p e r m i t persons who have 
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undertaken a c h a r a c t e r or a charge t o change or 
i n v e r t t h a t c h a r a c t e r by l e a v i n g i t and a c t i n g f o r 
themselves in a b u s i n e s s in which t h e i r c h a r a c t e r 
b i n d s them to a c t f o r o t h e r s . ' " 

At pages 691 and 692, the c o u r t s t a t e s from the case o f Smith v. 
C i t y , 61 N.Y. 444, as f o l l o w s : ' 

"'The c o u n c i l o f the c i t y were the agents of the c i t y , 
and, w h i l e h o l d i n g t h e i r r e l a t i o n to i t , each member 
of t h a t body was under such an o b l i g a t i o n of a b s o l u t e 
l o y a l t y to the i n t e r e s t s of the c i t y , as p r o h i b i t e d 
him from e n t e r i n g .into any arrangement w i t h h i s asso
c i a t e s by which h i s i n d i v i d u a l i n t e r e s t s c o u l d come sin 
c o n f l i c t w i t h the i n t e r e s t s of h i s c o n s t i t u e n t s , who 
are e n t i t l e d e x c l u s i v e l y to such an e x e r c i s e of h i s 
c a u t i o n and judgment in t h e i r b e h a l f as an o r d i n a r i l y 
prudent man would e x e r c i s e in h i s own b u s i n e s s . 1 " 

The l e a d i n g Iowa case i s Nelson v. H a r r i s o n County, 126 Iowa 436, 
102 N.W. 197 (1905). In a case i n v o l v i n g a county s u p e r v i s o r 
c o n t r a c t i n g w i t h the c o u n t y , under the e x i s t i n g s t a t u t e s , the 
c o u r t s t a t e d a t page 44-5. as f o l l o w s : 

"Now, the p r o v i s i o n of the s t a t u t e i s t h a t 'members 
of the board * * * s h a l l not buy f r o m , s e l l t o , or 
in any manner become p a r t i e s , d i r e c t l y or i n d i r e c t l y , 
to any c o n t r a c t to f u r n i s h s u p p l i e s , m a t e r i a l , or 
l a b o r t o the county,' e t c . S u r e l y the language here 
used i s not s u b j e c t to m i s u n d e r s t a n d i n g . A s u p e r 
v i s o r may not s e l l m a t e r i a l or l a b o r to the c o u n t y ; 
he may not in any manner become a p a r t y t o any con
t r a c t (and t h i s i n c l u d e s i m p l i e d as w e l l as e x p r e s s 
c o n t r a c t s ) to f u r n i s h l a b o r or m a t e r i a l to the 
county. We may agree w i t h c o u n s e l f o r a p p e l l a n t s 
t h a t the enforcement of t h i s law may a t times work 
i n c o n v e n i e n c e , but With t h a t we have n o t h i n g to do." 

The type o f a c t i o n you are p a r t i c u l a r l y concerned w i t h i s d i s 
cussed at 56 OAG 57 at' page 60, and I quote: 

"The q u e s t i o n of the p r o p r i e t y of s e l l i n g by c o n t r a c t 
to another who in t u r n w i l l c o n t r a c t w i t h the Iowa 
Highway Commission and the e f f e c t of such an a r r a n g e 
ment as i t r e l a t e s to the p r o h i b i t i o n s s e t out in 
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s i m i l a r s t a t u t e s was c o n s i d e r e d in the case of Way-
man v s . C i t y of Cherokee, 204 Iowa 675, 215 N.W. 
655 ( 1 9 2 7 ) , where the Court s a i d : 

"'The agreement between J.D. Wayman and a p p e l l a n t 
f o r the r e n t a l o f the cement m i x e r s , t o o l s and o t h e r 
equipment i s not a p a r t of the c o n t r a c t t o do the 
work of the c i t y . If the agreement had been e n t e r e d 
.into f o r the purpose of s e c u r i n g c o n t r a c t s w i t h the 
c i t y and f o r the d i v i s i o n of p r o f i t s , on c o n t r a c t s 
made t h e r e w i t h in pursuance t h e r e o f , the s i t u a t i o n 
would be d i f f e r e n t . ' 

"The p a r t i c u l a r q u e s t i o n as t o whether a c o n t r a c t o r . 
agreement i s i n d i r e c t w i t h i n the p r o h i b i t i o n of the 
s t a t u t e must, of n e c e s s i t y , depend on the f a c t s in each 
p a r t i c u l a r c a s e . The element of ' p r i o r agreement' 
r e f e r r e d to above would seem to cause an o t h e r w i s e 
s i m p l e b u s i n e s s t r a n s a c t i o n to come w i t h i n the p r o ^ 
h i b i t i o n of the s t a t u t e . " 

If the purpose o f the l e a s e arrangement a l l o w s a l l o f the bene
f i t s of the l e a s e to go to the c h u r c h , w i t h no b e n e f i t to the 
c o n t r a c t i n g s u p e r v i s o r , t h e r e would not appear t o be any d i r e c t 
or i n d i r e c t i n t e r e s t . T h i s would be our answer to your f i r s t 
q u e s t i o n 

A much more d i f f i c u l t s i t u a t i o n i s p r e s e n t e d by your second 
q u e s t i o n i f the c o n t r a c t i n g s u p e r v i s o r r e c e i v e s a t a x d e d u c t i o n 
in the amount of a l l of the payments t h a t are made t o the 
c h u r c h . He c o u l d p o s s i b l y r e c e i v e c o n s i d e r a b l e r e l i e f on h i s 
F e d e r a l and Iowa tax r e t u r n s . T h i s c o u l d p o s s i b l y amount to a 
s u b s t a n t i a l amount. Under these c o n d i t i o n s , i t would appear 
t h a t a d i r e c t or i n d i r e c t b e n e f i t c o u l d be o b t a i n e d by s a l e s 
t o the county. T h i s would c e r t a i n l y be c o n s t r u e d t o be an 
i n t e r e s t in the c o n t r a c t as c o n t e m p l a t e d by S e c t i o n 314.2 of 
the 1962 Code of Iowa. 

P l e a s e note t h a t t h i s o p i n i o n i s p r e d i c a t e d upon the f a c t 
assumption t h a t what the county w i l l c o n t r a c t f o r has t o do w i t h 
the improvement or maintenance of a highway or the f u r n i s h i n g 
of m a t e r i a l s t h e r e f o r . 

To summarize, i t i s my o p i n i o n t h a t the answer t o your f i r s t 
q u e s t i o n would be t h a t t h e r e i s no d i r e c t or i n d i r e c t i n t e r e s t 
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to the s u p e r v i s o r . However, your second q u e s t i o n p r e s e n t s a 
s i t u a t i o n where t h e r e c o u l d be a s u b s t a n t i a l f i n a n c i a l b e n e f i t 
to the c o n t r a c t i n g s u p e r v i s o r . I f t h e r e i s , i n f a c t , a sub
s t a n t i a l t a x s a v i n g s whereby the s u p e r v i s o r c o u l d deduct from 
h i s Iowa and F e d e r a l r e t u r n s the money t h a t i s p a i d t o the churc h 
as a c h a r i t a b l e d e d u c t i o n , i t i s my o p i n i o n t h a t t h e r e would be 
a d i r e c t or i n d i r e c t i n t e r e s t as contemplated by S e c t i o n 314.2 
of the 1962 Code of Iowa. 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / Timothy McCarthy 

T I M O T H Y M C C A R T H Y 

Sol i c i t o r General 
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INTERSTATE HIGHWAY SYSTEM: U t i l i t i e s ; T i t l e 23 U.S.C, §101(a); 
T i t l e 23 U.S.C., §103(d); 23 U.S.C. § 1 2 3 ; §306A,10, 1962 Code of 
Iowa; Chapter 4 7 1 , 1962 Code of Iowa; §306A.13, .1962 Code of Iowa; 
P o l i c y and Procedure Memorandum No. 30 - 4 , §3a (3 ); P o l i c y and 
Procedure Memorandum No. 30 - 4 , § 2 ( a ) . The Iowa S t a t e Highway Com
m i s s i o n i s o b l i g a t e d to r e i m b u r s e a u t i l i t y f o r removal and/or 
r e l o c a t i o n c o s t s on a non-betterment b a s i s from p r i v a t e p r o p e r t y 
or p r i v a t e r i g h t of way, i f such removal and/or r e l o c a t i o n i s 
n e c e s s i t a t e d f o r c o n s t r u c t i o n of the I n t e r s t a t e Highway System, 
as def ined in 23 U.S.C. , §101. 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

June 2 5 , 1965 

Mr. L. M. C l a u s o n 
C h i e f E n g i n e e r 
Iowa S t a t e Highway Commission 
Ames, Iowa 

Dear Mr. CIauson: 

H e r e w i t h i s o p i n i o n r e q u e s t e d in yours o f A p r i l 19, 1965, r e g a r d i n g 
the Iowa S t a t e Highway Commission's o b l i g a t i o n t o u t i l i t i e s when 
t h e i r removal and/or r e l o c a t i o n i s r e q u i r e d p u r s u a n t t o §306A.10, 
1962 Code of Iowa, as p a r t of the c o n s t r u c t i o n and maintenance p r o 
gram of the I n t e r s t a t e Highway System. The Iowa L e g i s l a t u r e , i n 
the A c t s of the 58th G.A., adopted what i s now §306A.10, 1962 Code 
of Iowa: 

" N o t i c e to r e l o c a t e — c o s t s p a i d by s t a t e . Whenever the 
Iowa s t a t e highway commission s h a l l d e termine t h a t r e 
l o c a t i o n or removal of any u t i l i t y f a c i l i t y now l o c a t e d 
i n , o v e r , a l o n g , or under any highway or s t r e e t , i s 
n e c e s s i t a t e d by the c o n s t r u c t i o n of a p r o j e c t on r o u t e s 
of the n a t i o n a l system of i n t e r s t a t e and defense highways 
i n c l u d i n g e x t e n s i o n s w i t h i n c i t i e s and towns, the u t i l i t y 
owning or o p e r a t i n g such f a c i l i t y s h a l l r e l o c a t e o r 
remove the same in accordance w i t h s t a t u t o r y n o t i c e . 
The c o s t s of r e l o c a t i o n o r removal, i n c l u d i n g the c o s t s 
of i n s t a l l a t i o n in a new l o c a t i o n , s h a l l be a s c e r t a i n e d 
by the Iowa s t a t e highway commission o r as d e t e r m i n e d 
in condemnation p r o c e e d i n g s f o r such purposes and p a i d 
by the s t a t e out of the p r i m a r y road fund as p a r t o f the 
c o s t of such f e d e r a l l y - a i d e d p r o j e c t . " 

T h i s s t a t u t o r y 
non-betterment 

p r o v i s i o n was d e s i g n e d t o reimburse u t i l i t i e s f o r 
c o s t s a s s o c i a t e d w i t h r e l o c a t i o n of t h e i r f a c i l i t i e s 

#65 -6 - *7 
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when n e c e s s i t a t e d by the I n t e r s t a t e Highway System as d e f i n e d in 
23 U.S.C., §101(a). 

" D e f i n i t i o n s and d e c l a r a t i o n of p o l i c y . . . . 
The term ' I n t e r s t a t e System 1 means the N a t i o n a l 
System of I n t e r s t a t e and Defense Highways 
d e s c r i b e d in s u b s e c t i o n (d) of s e c t i o n 103 of 
t h i s t i t l e . " 

23 U.S.C., §103(d) s t a t e s : 

"The I n t e r s t a t e System s h a l l be d e s i g n a t e d w i t h i n the 
U n i t e d S t a t e s , i n c l u d i n g the D i s t r i c t of Columbia, and 
i t s h a l l not exceed f o r t y - o n e thousand m i l e s in t o t a l 
e x t e n t . I t s h a l l be so l o c a t e d as to connect by r o u t e s ^ 
as d i r e c t as p r a c t i c a b l e , the p r i n c i p a l m e t r o p o l i t a n 
a r e a s , c i t i e s and i n d u s t r i a l c e n t e r s , t o s e r v e the 
n a t i o n a l defense and, t o the g r e a t e s t e x t e n t p o s s i b l e , 
to connect at s u i t a b l e border p o i n t s w i t h r o u t e s of 
c o n t i n e n t a l importance in the Dominion of Canada and 
the R e p u b l i c of Mexico. The routes' of t h i s system, t o 
the g r e a t e s t e x t e n t p o s s i b l e , s h a l l be s e l e c t e d by 
j o i n t a c t i o n of the S t a t e highway departments of each 
S t a t e and the a d j o i n i n g S t a t e s , s u b j e c t t o the a p p r o v a l 
by the S e c r e t a r y as p r o v i d e d in s u b s e c t i o n (e) o f t h i s 
s e c t i o n . A l l highways or r o u t e s i n c l u d e d in the I n t e r 
s t a t e System as f i n a l l y approved, i f not a l r e a d y 
c o i n c i d e n t w i t h the p r i m a r y system, s h a l l be added t o 
s a i d system w i t h o u t r e g a r d t o the m i l e a g e l i m i t a t i o n 
s e t f o r t h in s u b s e c t i o n (b) of t h i s s e c t i o n . T h i s 
system may be l o c a t e d both in r u r a l and urban a r e a s . " 

I t was s p e c i f i c a l l y d e s i g n e d to promote c o m p a t i b i l i t y between the 
F e d e r a l A i d Highway Act and the a u t h o r i t y of the Iowa S t a t e Highway 
Commission which d i d not c l e a r l y e x i s t p r e v i o u s l y . The supplement 
to 23 U.S.C, §123, P o l i c y and Procedure Memorandum No. 30rk, 
§3a(l), c l e a r l y p r o v i d e s t h a t f e d e r a l funds may p a r t i c i p a t e i n 
the c o s t s o f u t i l i t y r e l o c a t i o n s , where the u t i l i t y has r i g h t of 
occupancy i n i t s e x i s t i n g l o c a t i o n , by reason of h o l d i n g the f e e , 
easement or o t h e r p r o p e r t y i n t e r e s t . 

" F e d e r a l funds may p a r t i c i p a t e , a t the pro r a t a s hare 
a p p l i c a b l e , in an amount a c t u a l l y p a i d by a s t a t e or a 
p o l i t i c a l s u b d i v i s i o n t h e r e o f f o r the c o s t s of u t i l i t y 
r e l o c a t i o n s made under one or more of the f o l l o w i n g 
cond i t i o n s : 

";(1) Where the u t i l i t y has r i g h t o f occupancy 
in i t s e x i s t i n g l o c a t i o n by reason of h o l d i n g the 
f e e , an easement or o t h e r p r o p e r t y i n t e r e s t . " 
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There i s no q u e s t i o n , but what the S t a t e of Iowa, a c t i n g through 
the Iowa S t a t e Highway Commission, has the a u t h o r i t y t o r e q u i r e a 
u t i l i t y t o remove or r e l o c a t e i t s f a c i l i t i e s under a u t h o r i t y o f 
§306A.10, 1962 Code of Iowa. 

A u t h o r i t y i s extended to the Iowa S t a t e Highway Commission f o r 
t h e i r r e q u i r i n g any u t i l i t y f a c i l i t y t o move i t s f a c i l i t i e s i f 
the p r e s e n t l o c a t i o n o b s t r u c t s the p r o j e c t e d r o u t e s o f the 
N a t i o n a l System of I n t e r s t a t e and Defense Highways. T h i s s e c t i o n 
must be c o r r e l a t e d w i t h §306A.11, 1962 Code of Iowa, which d e f i n e s 
the c o s t o f r e l o c a t i o n or removal of such u t i l i t i e s : 

"What c o s t s i n c l u d e d . Cost of r e l o c a t i o n or removal 
s h a l l i n c l u d e the e n t i r e amount p a i d by such u t i l i t y 
p r o p e r l y a t t r i b u t a b l e to such r e l o c a t i o n or removal 
e x c e p t the c o s t of land or any r i g h t s o r i n t e r e s t in 
l a n d , a f t e r d e d u c t i n g t h e r e f r o m any i n c r e a s e i n the 
v a l u e o f the new f a c i l i t y and any s a l v a g e v a l u e d e r i v e d 
from the o l d f a c i l i t y . " 

Pol i c y and Procedure Memorandum No. 30-4, §2(a) r e a d s : 

" ' U t i l i t y ' s h a l l mean and i n c l u d e a l l p r i v a t e l y , 
p u b l i c l y or c o o p e r a t i v e l y owned communication l i n e s 
and f a c i l i t i e s , any systems, l i n e s and f a c i l i t i e s 
f o r the d i s t r i b u t i o n and t r a n s m i s s i o n of e l e c t r i c a l 
e nergy, o i l , gas and w a t e r , i n c l u d i n g sewer, steam 
and o t h e r p i p e l i n e s . Dependent upon the meaning 
int e n d e d in the c o n t e x t , ' u t i l i t y ' s h a l l a l s o mean 
the u t i l i t y company, i n c l u s i v e of any w h o l l y owned 
subs i d i a r y . " 

The Iowa Code makes no d i s t i n c t i o n as t o a u t i l i t y l o c a t e d on 
p u b l i c , p r o p e r t y as opposed t o a u t i l i t y l o c a t e d on p r i v a t e p r o p e r t y . 
The F e d e r a l Bureau of P u b l i c Roads does make a d i s t i n c t i o n between 
the two in t h a t P o l i c y and P rocedure Memorandum No. 30-4, § 3 a ( 3 ) , 
p e r t a i n s o n l y t o u t i l i t i e s l o c a t e d on p u b l i c l y owned land or p u b l i c 
r i g h t of way. 

" F e d e r a l funds may p a r t i c i p a t e , at the pro r a t a share 
a p p l i c a b l e , in an amount a c t u a l l y p a i d by a s t a t e or a 
p o l i t i c a l s u b d i v i s i o n t h e r e o f f o r the c o s t s of u t i l i t y 
r e l o c a t i o n s made under one or more of the f o l l o w i n g 
cond i t i o n s : 

"(3) Where the u t i l i t y which o c c u p i e s p u b l i c l y 
owned lands or p u b l i c r i g h t - o f - w a y i s owned by an 
agency or p o l i t i c a l s u b d i v i s i o n of a S t a t e and s a i d 
agency or p o l i t i c a l s u b d i v i s i o n i s not r e q u i r e d by 
law or agreement to r e l o c a t e i t s f a c i l i t i e s a t i t s 
own expense." 
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T h i s does not pose a c o n f l i c t in t h a t the Bureau o f P u b l i c Roads 
has i s s u e d P o l i c y and Procedure Memorandum No. 30^4, § 3 a ( l ) , w h i c h 
makes p r o v i s i o n f o r those u t i l i t i e s and reimbursements f o r the 
c o s t s of t h e i r r e l o c a t i o n where t h e i r occupancy i s by reason o f 
h o l d i n g the f e e , easement o r o t h e r p r o p e r t y i n t e r e s t . 

I t i s the o p i n i o n of t h i s o f f i c e t h a t the Iowa S t a t e Highway Com'-
m i s s i o n i s o b l i g a t e d t o reimburse a u t i l i t y f o r removal and/or 
r e l o c a t i o n from p r i v a t e p r o p e r t y o r p r i v a t e r i g h t of way and they 
are s i m i l a r l y o b l i g a t e d t o reimburse a u t i l i t y f o r removal and/or 
r e l o c a t i o n from p u b l i c p r o p e r t y o r p u b l i c r i g h t of way. The Iowa 
Law does not d i s t i n g u i s h the type o f u t i l i t y i n v o l v e d nor does i t 
d i s t i n g u i s h as t o the type of p r o p e r t y upon which the u t i l i t y might 
be l o c a t e d and from which i t s removal o r r e l o c a t i o n may be r e q u i r e d 
under §306A.10, 1962 Code of Iowa. 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / Raymond T. Walton 

RAYMOND T. WALTON 
S p e c i a l A s s i s t a n t A t t o r n e y General 

RTW:RLM:se 



TAXATION: P r o p e r t y Tax - § 4 4 1 . 2 9 , Code of Iowa, 1 9 6 2 . The A s s e s s o r 
must r e l y upon the A u d i t o r ' s P l a t Book f o r t h e r e i s n o t h i n g i n the 
Iowa Code t h a t w i l l a l l o w him t o t a k e an independent s u r v e y t o d e t e r 
mine the e x a c t number of a c r e s h e l d by the t a x p a y e r . 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines, Iowa 

June 2 5 , 1 9 6 5 

J . G. Johnson, Esq. 
F a y e t t e County A t t o r n e y 
2 2 East C h a r l e s 
O e l w e i n , Iowa 

Dear Mr. Johnson: 

We acknowledge r e c e i p t of your l e t t e r dated May 1 2 , 1 9 6 5 , i n 
which you r e q u e s t an o p i n i o n from t h i s o f f i c e . Your l e t t e r s t a t e s 
as f o l 1 o w s : 

"At the r e q u e s t o f our County 
A s s e s s o r , we a r e a s k i n g f o r an o p i n i o n 
in r e g a r d t o the powers and d u t i e s of 
the A s s e s s o r ' s o f f i c e . 

"The f a c t s a r e as f o l l o w s : The 
N o r t h e a s t Q u a r t e r o f S e c t i o n 1 8 - 9 2 - 8 i n 
F a y e t t e County has been deeded from p a r t y 
t o p a r t y f o r many y e a r s . Some time ago, 
however, a fence a l o n g t h i s p r o p e r t y was 
s t r a i g h t e n e d and the net r e s u l t o f t h i s 
s t r a i g h t e n i n g was to c u t o f f from the 
farm n o r m a l l y d e s c r i b e d as the N o r t h e a s t 
Q u a r t e r o f S e c t i o n 18 a p i e c e of l a n d 
c o n t a i n i n g a p p r o x i m a t e l y 8 . 3 a c r e s . T h i s 
p i e c e of l a n d i s now b e i n g used by the 
n e i g h b o r t o t h i s p r o p e r t y , and because 
t h i s fence l i n e has been e s t a b l i s h e d f o r 
more than ten y e a r s , i t i s presumed t h a t 
t h i s n e i g h b o r c o u l d c l a i m t i t l e t o t h i s 
p r o p e r t y under t h e . s t a t u t o r y p r o v i s i o n s 
t h e r e f o r . The p r e s e n t t i t l e h o l d e r knew 
of t h i s f a c t a t the time he took t i t l e t o 
t h i s farm, and he had a survey made, and 
t h i s s u r v e y r e v e a l e d t h a t t h i s p a r t i c u l a r 
farm c o n t a i n e d 1 5 1 - 9 7 a c r e s . A c c o r d i n g l y , 
the deed by which the c u r r e n t t i t l e h o l d e r 
took t i t l e t o the p r o p e r t y reads as f o l 
lows: The N o r t h e a s t Q u a r t e r o f S e c t i o n 1 8 , 

# 6 5 - 6 - £ % 
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92, 8 c o n t a i n i n g 160 a c r e s more or l e s s : 
a l s o d e s c r i b e d as (here i s s e t out the metes 
and bounds d e s c r i p t i o n ) ... c o n t a i n i n g 151.97 
a c r e s . 

"The problem i s t h i s : There i s no d i s 
pute at the p r e s e n t time t h a t the c u r r e n t 
t i t l e h o l d e r owns o n l y 151.97 a c r e s . The 
q u e s t i o n i s whether or not the r e m a i n i n g 8.3 
a c r e s can be a s s e s s e d t o the n e i g h b o r who i s 
u s i n g t h i s p r o p e r t y or whether i t might be 
a s s e s s e d t o the c u r r e n t t i t l e h o l d e r . The 
A u d i t o r ' s P l a t has not been changed, and 
t h e r e f o r e i t i n d i c a t e s t h a t the c u r r e n t 
t i t l e h o l d e r owns a f u l l 160 a c r e s . 

"The q u e s t i o n s are t h e s e : 

"1. Does the County A s s e s s o r 
have a u t h o r i t y to undertake an i n 
dependent s u r v e y to determine the 
e x a c t amount of a c r e s h e l d by t h i s 
t i t l e h o l d e r or any o t h e r t i t l e 
h o l d e r ? 

"2. Or must the A s s e s s o r r e l y 
upon the A u d i t o r ' s P l a t and make the 
assessment to the t i t l e h o l d e r s in 
the amount of 160 a c r e s r e g a r d l e s s 
of an independent s u r v e y or r e c i t a t i o n 
in the deed? 

"3. Or must the A s s e s s o r 
accept the r e c i t a t i o n i n the deed 
in r e g a r d t o the number of a c r e s 
c o n t a i n e d in a p a r t i c u l a r p i e c e 
of p r o p e r t y ? 

"4. If the o r i g i n a l t i t l e h o l d e r 
i s t o be a s s e s s e d f o r o n l y 151.97 " 
a c r e s , t o whom are the 8.5 a c r e s 
assessed? Can they be a s s e s s e d t o 
the n e i g h b o r who i s u s i n g t h i s p r o 
p e r t y and who might c l a i m t i t l e t o 
i t even though t h i s t i t l e has not 
been e s t a b l i s h e d yet? Or must these 
a c r e s be a s s e s s e d to "owner unknown" 
under S e c t i o n 428.5? 

"A s i d e from the p a r t i c u l a r problem 
i n v o l v e d in t h i s c a s e , t h i s seems t o be a 
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r e c u r r i n g i s s u e f o r the County A s s e s s o r . 
There are many i n s t a n c e s i n which a deed 
may r e c i t e t h a t a c e r t a i n amount o f land i s 
i n c l u d e d , when the a c t u a l amount may be 
g r e a t e r o r s m a l l e r . If the A s s e s s o r has the 
a u t h o r i t y to undertake an independent s u r v e y 
when n e c e s s a r y to de t e r m i n e the ex a c t amount 
of l a n d , i t would g r e a t l y f a c i l i t a t e the 
e q u i t a b l e d i s t r i b u t i o n o f assessment. For 
t h i s reason we are r e q u e s t i n g the o p i n i o n ' 
c o n c e r n i n g the A s s e s s o r ' s a u t h o r i t y in t h i s 
a r e a , and we a p p r e c i a t e your a t t e n t i o n to 
t h i s r e q u e s t . " 

S e c t i o n 441.29, Code o f Iowa, 1962, p r o v i d e s as f o l l o w s : 

"441.29 P l a t book. The county 
a u d i t o r s h a l l f u r n i s h t o each a s s e s s o r 
a p l a t book on which s h a l l be p l a t t e d 
the l ands and l o t s in h i s assessment 
d i s t r i c t , showing on each s u b d i v i s i o n 
or p a r t t h e r e o f , w r i t t e n in ink or pen
c i l , the name of the owner, the number 
of a c r e s , or the boundary l i n e s and 
d i s t a n c e s in each, and snowing as t o 
each t r a c t the number of a c r e s to be 
deducted f o r r a i l w a y r i g h t of way and 
f o r roads and f o r r i g h t s o f way f o r 
p u b l i c l e v e e s and open p u b l i c d r a i n a g e 
improvements." 

With r e g a r d to your f i r s t q u e s t i o n , i t i s our o p i n i o n t h a t 
the county a s s e s s o r does not have a u t h o r i t y t o unde r t a k e an 
independent s u r v e y to determine the e x a c t number of a c r e s h e l d 
by a landowner. S e c t i o n 441.29 s p e c i f i c a l l y s t a t e s t h a t " t h e 
county a u d i t o r s h a l l f u r n i s h t o each a s s e s s o r a p l a t book on 
which s h a l l be p l a t t e d the lands and l o t s in h i s d i s t r i c t . . . " . 
We f i n d no s t a t u t o r y a u t h o r i t y f o r the a s s e s s o r to make an 
independent s u r v e y . 

In o r d e r t o answer your next two q u e s t i o n s , the f o l l o w i n g 
s e c t i o n s of the Iowa Code are p e r t i n e n t . 

" S e c t i o n 558.59 F i n a l r e c o r d . Every 
such i n s t r u m e n t s h a l l be r e c o r d e d , as soon 
as p r a c t i c a b l e , in a s u i t a b l e book to be ; 

kept by the. r e c o r d e r f o r t h a t purpose; a f t e r 
which he s h a l l complete the e n t r i e s a f o r e s a i d 
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so as t o show the book and page where the r e 
c o r d i s to be f o u n d o " 

" S e c t i o n 558.60 T r a n s f e r and index 
books. The County a u d i t o r s h a l l keep in 
h i s o f f i c e books f o r the t r a n s f e r o f r e a l 
e s t a t e , which s h a l l , c o n s i s t of a t r a n s f e r 
book, index book and p l a t book." 

" S e c t i o n 558.63 Book of p l a t s - how 
k e p t . The a u d i t o r s h a l l keep the book of 
p l a t s so as t o show the number of l o t and 
b l o c k , or township and range, d i v i d e d i n t o 
s e c t i o n s and s u b d i v i s i o n s ' a s , o c c a s i o n may " 
r e q u i r e , and s h a l l d e s i g n a t e t h e r e o n 
each p i e c e of r e a l e s t a t e and mark in 
p e n c i l the name of the owner t h e r e o n , 
in a l e g i b l e manner; which p l a t s s h a l l 
be l e t t e r e d or numbered so t h a t they 
may be c o n v e n i e n t l y r e f e r r e d to by the 
memoranda of the t r a n s f e r book, and s h a l l 
be drawn on t h e - s c a l e of not l e s s than f o u r 
i nches to the m i l e . " 

From th e s e s e c t i o n s quoted s u p r a , we de t e r m i n e that, the 
county a u d i t o r must keep the book of p l a t s , and in o r d e r t o 
do so, he must get from the county r e c o r d e r a copy of the 
deed a f t e r the county r e c o r d e r has completed r e c o r d i n g s a i d 
deed. The a u d i t o r , who has the r e s p o n s i b i l i t y t o keep the 
book of p l a t s , must ta k e c o g n i z a n c e of the r e c i t a t i o n in the 
deed and d e s i g n a t e the p r o p e r t y in q u e s t i o n as such on h i s 
p l a t book. S e c t i o n 558.63, Code of Iowa, 1962. 

The Iowa Code i s r a t h e r u n c l e a r as t o the method to be 
used by the a u d i t o r in c o r r e c t i n g the book of p l a t s . U n l e s s 
d i r e c t e d by the board of s u p e r v i s o r s , the county a u d i t o r does 
not d i r e c t a r e s u r v e y t o c o r r e c t h i s book of p l a t s . Chapter 
333, Code o f Iowa, 1962. As a p r a c t i c a l m a t t e r , the land owner 
r e t a i n s a p r i v a t e land s u r v e y o r to p h y s i c a l l y s u r v e y the l a n d 
u s i n g the " r u l e s p r e s c r i b e d by the a c t s of c o n g r e s s , and i n s t r u c 
t i o n s o f the s e c r e t a r y of the i n t e r i o r . . . " . S e c t i o n 355.4, 
Code o f Iowa, 1962. The r e g i s t e r e d land s u r v e y o r , in h i s 
c e r t i f i c a t e , must c e r t i f y t h a t t h i s s u r v e y was done i n accordance 
w i t h t h e s e r u l e s and i n s t r u c t i o n s . 

The p l a t i s then r e c o r d e d i n the Re c o r d e r ' s o f f i c e . Sec-' 
t i o n 558.41, Code of Iowa, 1962. A f t e r the p l a t has been photo
s t a t e d and the o r i g i n a l made a v a i l a b l e f o r r e t u r n t o the owner 
o r s u r v e y o r , the o r i g i n a l p l a t s h o u l d be f i l e d in the a u d i t o r ' s 
o f f i c e . S e c t i o n s 448.59 and 558.63, s u p r a . 
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Pursuant t o S e c t i o n 355-5, Code o f Iowa, 1962, the p l a t 
becomes p r e s u m p t i v e e v i d e n c e of the c o r r e c t n e s s of the acreage 
s e t out t h e r e i n . 

Thus, the a s s e s s o r must r e l y upon the a u d i t o r ' s p l a t 
book. See answer t o q u e s t i o n one, s u p r a . I t i s our o p i n i o n 
t h a t the a u d i t o r ' s p l a t s h o u l d t a k e c o g n i z a n c e of the r e c i t a t i o n 
in the deed and d e s i g n a t e the p r o p e r t y in q u e s t i o n as such i n 
h i s p l a t book. In the i n s t a n t c a s e t h i s was not done and the 
f a c t s r e c i t e t h a t the a u d i t o r ' s p l a t c o n t i n u e s t o show the 
land owner's p r o p e r t y t o be 160 a c r e s . I t must a l s o be p o i n t e d 
out t h a t a p r i v a t e s u r v e y was made of the p r o p e r t y in q u e s t i o n 
by the land owner. The r e s u l t s o f s a i d s u r v e y s h o u l d have 
been f i l e d in the a u d i t o r ' s o f f i c e a c c o r d i n g t o the pro c e d u r e 
d e s c r i b e d i n p r e c e d i n g paragraphs of t h i s answer. 

There i s no e v i d e n c e t h a t anyone has made an attempt t o 
c o r r e c t the a u d i t o r ' s p l a t book. S i n c e t h i s was not done, 
the a s s e s s o r must r e l y o n l y upon the p l a t book as i t st a n d s 
and cannot a c c e p t the r e c i t a t i o n in the deed as the amount of 
ac r e s t o be a s s e s s e d . 

With the answer to the f i r s t t h r e e q u e s t i o n s i n mind, we 
answer your l a s t : q u e s t i o n by s t a t i n g t h a t i t i s our o p i n i o n 
t h a t the o r i g i n a l t i t l e h o l d e r must be a s s e s s e d f o r the e n t i r e 
160 a c r e s . The a s s e s s o r can o n l y r e l y upon the a u d i t o r ' s p l a t 
book. T h e r e f o r e , s i n c e t h e r e i s n o t h i n g in the Iowa Code 
t h a t w i l l a l l o w him to take an independent s u r v e y t o de t e r m i n e 
the e x a c t number of a c r e s h e l d by the o r i g i n a l t i t l e h o l d e r , 
he must a s s e s s the e n t i r e acreage to the o r i g i n a l t i t l e h o l d e r . 

V e r y t r u l y y o u r s , 

/ s / Lawrence F. S c a l i s e 

LAWRENCE F. SCALISE 
ATTORNEY GENERAL 

LFS:TWM:JRS:dj 



STATE AND STATE OFFICERS: S t a t e A u d i t o r , A s s i s t a n t A u d i t o r . 
§§11.7, 11.8, 64.1, 64.2 and 64.6, 1962 Code o f Iowa as amended. 
A s s i s t a n t s to S t a t e A u d i t o r s a r e not " p u b l i c o f f i c e r s " who a r e 
r e q u i r e d by s t a t u t e to g i v e bond as a c o n d i t i o n o f employment. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

June 29, 1965 

Honorable Lome R. W o r t h i n g t o n 
A u d i t o r o f S t a t e 
S t a t e House 
LOCAL 

ATTN: E. H. Creese, Deputy A u d i t o r 

Dear Mr. W o r t h i n g t o n : 

You have s u b m i t t e d the f o l l o w i n g q u e s t i o n : 

"We have employed some a c c o u n t i n g s t u d e n t s from v a r 
i o u s c o l l e g e s f o r the summer as temporary h e l p . 
They w i l l be w o r k i n g out i n the f i e l d as ' a s s i s t a n t 
a u d i t o r s ' under the d i r e c t s u p e r v i s i o n o f a s e n i o r 
a u d i t o r a t a l l t i m e s . 

"We would l i k e to know, i n view o f t h e i r s t a t u s as 
temporary h e l p as a s s i s t a n t a u d i t o r s , i f i t i s 
n e c e s s a r y to have them bonded." 

The s e c t i o n s o f the 1962 Code o f Iowa, as amended by Chapter 
60, S e c t i o n s 1 and 2,. o f t h e , A c t s o f the 60th General Assembly, 
are S e c t i o n s 11.7 and 11>8. They read as f o l l o w s : 

"11.7 S t a t e a u d i t o r s . The a u d i t o r o f s t a t e s h a l l 
a p p o i n t such number o f s t a t e a u d i t o r s as may be 
n e c e s s a r y to make such e x a m i n a t i o n s . S a i d a u d i t o r s 
s h a l l be o f r e c o g n i z e d s k i l l and i n t e g r i t y , f a m i l 
i a r w i t h the system o f a c c o u n t i n g i n county, s c h o o l 
and c i t y o f f i c e s , and w i t h the laws r e l a t i n g to the 
c o u n t y , school and c i t y a f f a i r s . Each a u d i t o r s h a l l 
g i v e bond i n the sum o f two thousand d o l l a r s , c ond i r 
t i o n e d as bonds o f county o f f i c e r s , which bonds s h a l l 
be approved and f i l e d as bonds o f s t a t e o f f i c e r s . 
Such a u d i t o r s s h a l l be s u b j e c t a t a l l times to the 
d i r e c t i o n o f s a i d a u d i t o r o f s t a t e . " 
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Hon. L ome R. W o r t h i n g t o n - 2 - June 29, 1965 

"11.8 A s s i s t a n t s . The a u d i t o r o f s t a t e s h a l l a p p o i n t 
such a d d i t i o n a l a s s i s t a n t s t o the a u d i t o r s as may be 
n e c e s s a r y , who s h a l l be s u b j e c t to d i s c h a r g e a t any 
time by the a u d i t o r . " 

I t i s to be noted t h a t these s e c t i o n s c a l l f o r bonds from S t a t e 
A u d i t o r s , but make no such requirement f o r the a s s i s t a n t s . Your 
q u e s t i o n i s i n r e g a r d to whether these a s s i s t a n t s would be re
q u i r e d to submit a bond. S e c t i o n 64.2 o f the 1962 Code o f Iowa 
i s the b a s i c s e c t i o n i n r e g a r d to who s h o u l d f u r n i s h a bond. I t 
s h o u l d be read i n c o n n e c t i o n w i t h S e c t i o n s 64.1 and 64.6. These 
s e c t i o n s a r e as f o l l o w s : 

"64.1 Bond not r e q u i r e d . Bonds s h a l l not be r e q u i r e d 
o f the f o l l o w i n g p u b l i c o f f i c e r s : 

1. Gove r n o r . 
2. L i e u t e n a n t g o v e r n o r . 
3. Members o f the g e n e r a l assembly. 
4. Judges o f the supreme, d i s t r i c t , s u p e r i o r 

and m u n i c i p a l c o u r t s . 
5. Township t r u s t e e s . 
6. Aldermen, c o u n c i l m e n , and commissioners o f 

c i t i e s and towns." 

"64.2 C o n d i t i o n s o f bond o f pub l i e o f f ? ce r s . A l l 
o t h e r pub 1i c o f f i ce r s , e x c e p t as o t h e r w i s e s p e c i a l l y 
p r o v i d e d , s h a l l g i v e bond w i t h the c o n d i t i o n s , i n 
s u b s t a n c e , as f o l l o w s : 

'That as (naming the o f f i c e ) , i n 
( c i t y , town, township, county, or s t a t e 

o f Iowa), he w i l l render a t r u e account o f h i s 
o f f i c e and o f h i s doings t h e r e i n to the proper 
a u t h o r i t y , when r e q u i r e d t h e r e b y o r by law; t h a t 
he w i l l p romptly pay o v e r to the o f f i c e r o r per
son e n t i t l e d t h e r e t o a l l moneys which may come 
i n t o h i s hands by v i r t u e o f h i s o f f i c e ; t h a t he 
w i l l p r o m p tly account f o r a l l b a l a n c e s o f money 
rema i n i n g i n h i s hands a t the t e r m i n a t i o n o f 
h i s o f f i c e ; t h a t he w i l l e x e r c i s e a l l r e a s o n a b l e 
d i l i g e n c e and c a r e i n the p r e s e r v a t i o n and law
f u l d i s p o s a l o f a l l money, books, papers, s e c u r i 
t i e s , o r o t h e r p r o p e r t y a p p e r t a i n i n g to h i s s a i d 
o f f i c e , and d e l i v e r them to h i s s u c c e s s o r , o r t o 
any o t h e r person a u t h o r i z e d to r e c e i v e the same; 
and t h a t he w i l l f a i t h f u l l y and i m p a r t i a l l y , 
w i t h o u t f e a r , f a v o r , f r a u d , o r o p p r e s s i o n , d i s 
charge a l l d u t i e s now o r h e r e a f t e r r e q u i r e d o f 
hi s o f f ! c e by law.' 
The attachment o f a renewal c e r t i f i c a t e to an 
e x i s t i n g bond s h a l l not c o n s t i t u t e c ompliance 
w i t h t h i s s e c t i o n . " (Emphasis s u p p l i e d ) 



Hon. L ome R. Worthin g t o n - 3 - June 29, 1965 

"64.6 S t a t e o f f i c e r s - amount o f bonds. S t a t e 
o f f i c e r s s h a l l g i v e bonds i n an amount as f o l 
lows: 

1. S e c r e t a r y o f s t a t e , a u d i t o r o f s t a t e , a t 
t o r n e y g e n e r a l , c l e r k o f the supreme c o u r t , not 
l e s s than ten thousand d o l l a r s . 

* * * . 
27- A l l o t h e r p u b l i c o f f i c e r s , i n the amount 

p r o v i d e d by law, or as f i x e d under s e c t i o n 64.7. 
28. The s t a t e s h a l l pay the re a s o n a b l e c o s t 

o f the bonds r e q u i r e d i n s u b s e c t i o n s 1 to 26, 
both i n c l u s i v e , o f t h i s s e c t i o n . " (Emphasis 
s u p p l i ed) 

A r e a d i n g o f S e c t i o n s 64.2 and 64.6 i n d i c a t e s t h a t , i n o r d e r 
f o r bonds to be r e q u i r e d o f these a s s i s t a n t a u d i t o r s , they 
would have to be " p u b l i c o f f i c e r s . " One o f the most r e c e n t 
cases s e t t i n g out the r u l e i n Iowa as to whether a person i s 
a " p u b l i c o f f i c e r " o r an "employee" i s the case 6 f Franc i s 
v. Iowa Employment S e c u r i t y Commission, 25 0 Iowa 1300, 98 
N.W.2d 733 H 9 5 9 ) . At page 1303 o f the Iowa Reports the 
c o u r t s t a t e d : 

" 1 . The g e n e r a l r u l e i s t h a t t h e r e i s a c l e a r 
d i s t i n c t i o n between a ' p u b l i c o f f i c e r ' and an 
'employee.' In M c K i n l e y v. C l a r k e County, 228 
Iowa 1185, 1189, .1)90, 293 N.W. 449, 451, we 
h e l d t h a t a county e n g i n e e r i s a p u b l i c o f f i c e r 
r a t h e r than an employee, c i t i n g and d i s c u s s i n g 
the p r i n c i p l e s l a i d down i n S t a t e v. S p a u l d i n g , 
102 Iowa 639, 72 N.W. 288. We s a i d : '* * * 
a p o s i t i o n c r e a t e d by d i r e c t a c t o f the l e g i s l a 
t u r e , o r by a board o f commissions d u l y a u t h o r 
i z e d so to do, i n a proper c a s e , by the l e g i s l a 
t u r e , i s a p u b l i c o f f i c e ; t h a t t o c o n s t i t u t e one 
a p u b l i c o f f i c e r h i s d u t i e s must e i t h e r be pre
s c r i b e d by the C o n s t i t u t i o n o r the s t a t u t e s , o r 
n e c e s s a r i l y i n h e r e i n and p e r t a i n to the admin
i s t r a t i o n o f the o f f i c e i t s e l f ; t h a t the d u t i e s 
o f the p o s i t i o n must embrace the e x e r c i s e o f 
p u b l i c powers o r t r u s t s ; t h a t i s t h e r e must be 
a d e l e g a t i o n to the i n d i v i d u a l o f some o f the 
s o v e r e i g n f u n c t i o n s o f Government, to be ex e r 
c i s e d by him f o r the b e n e f i t o f the p u b l i c ; and 
t h a t among o t h e r r e q u i r e m e n t s the f o l l o w i n g a r e 
u s u a l l y , though not n e c e s s a r i l y , a t t a c h e d to a 
p u b l i c o f f i c e : a. an o a t h o f o f f i c e ; b. s a l a r y o r 
f e e s ; c. a f i x e d term o f d u r a t i o n o r c o n t i n u a n c e . ' " 



Hon. Lome R. Wor t h i n g t o n - h - June 29, 1965 

A p p l y i n g the r u l e s s e t f o r t h by the Iowa Supreme C o u r t , i t i s 
apparent t h a t the d u t i e s o f an a s s i s t a n t a u d i t o r a r e not pre
s c r i b e d i n the C o n s t i t u t i o n o r s t a t u t e s , t h e r e i s no r e q u i r e 
ment o f oa t h o r a f i x e d term, nor a r e these the type o f 
p o s i t i o n s whereby t h e i r n a t u r e would be t h a t o f an o f f i c e . 

I must, t h e r e f o r e , n e c e s s a r i l y c o n c l u d e t h a t the A s s i s t a n t 
A u d i t o r s a r e "employees" r a t h e r than " p u b l i c o f f i c e r s , " and 
as long as they a r e not p u b l i c o f f i c e r s , they do not have to 
be bonded. 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / Timothy McCarthy 

T I M O T H Y M C C A R T H Y 

S o l i c i t o r General 

c c : E. H. Creese, Deputy A u d i t o r 

ew 



CITIES AND TOWNS: Repo r t s o f the F i r e C h i e f . §100.3, 1962 Code 
of Iowa. Without s t a t u t o r y a u t h o r i t y the Mayor cannot compel the 
F i r e C h i e f t o r e p o r t d a i l y on f i r e c a l l s . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo i nes 

June 29, 1965 

Mr. Henry G. A l l b e e , J r . 
Mu s c a t i n e County A t t o r n e y 
314 M e d i c a l A r t s B u i l d i n g 
M u s c a t i n e , Iowa 

Dear Mr. A l l bee: 

T h i s i s i n response to your l e t t e r d a t e d March 8, 1965 whe r e i n you 
submit the f o l l o w i n g s i t u a t i o n : 

" S e c t i o n 365.13, 1962 Code o f Iowa p r o v i d e s f o r 
the appointment o f the C h i e f o f the F i r e Depart
ment by the Mayor i n c i t i e s under the c o u n c i l form 
of government. 

" S e c t i o n 365.19 p r o v i d e s t h a t the person h a v i n g 
the a p p o i n t i n g power as p r o v i d e d i n s a i d c h a p t e r 
may p r e - e m p t o r i 1 y suspend, demote or d i s c h a r g e 
any s u b o r d i n a t e then under h i s d i r e c t i o n f o r neg
l e c t o f duty, d i s o b e d i e n c e o f o r d e r s , misconduct 
or f a i l u r e t o p r o p e r l y p e r f o r m h i s d u t i e s . " 

Then you ask: 

"(1) Can the Mayor o r d e r the F i r e C h i e f t o r e 
p o r t t o the Mayor d a i l y each f i r e c a l l , o r ambu
lan c e c a l l , and whether or not s a i d c a l l was 
ac c e p t e d , and i f r e f u s e d , the reasons f o r such 
r e f u s a l ? 

"(2) Upon the f a i l u r e o f the F i r e C h i e f t o make 
such d a i l y r e p o r t s , can t h e Mayor then suspend, 
demote o r d i s c h a r g e the F i r e C h i e f f o r d i s o b e d i e n c e 
of o r d e r s ? " 

1. The Code o f Iowa, The Rules and R e g u l a t i o n s o f the S t a t e F i r e 
Marshal and the M u n i c i p a l O r d i n a n c e s o f the C i t y o f Mus c a t i n e do 
not c o n t a i n any p r o v i s i o n s p r o v i d i n g the Mayor w i t h the power t o 
o r d e r the F i r e C h i e f t o r e p o r t d a i l y each f i r e c a l l o r ambulance 
c a l l , and whether o r not the s a i d c a l l was ac c e p t e d o r r e f u s e d , 
and i f r e f u s e d , the reasons f o r r e f u s a l . The o n l y p r o v i s i o n s on 
t h i s s u b j e c t t h a t I can f i n d a r e as f o l l o w s : 
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Mr. Henry G„ A l l bee, J r . - 2 - June 29, 1965 

S e c t i o n 100.3, 1962 Code of lowa : 

"Time o f i n v e s t i g a t i o n - r e p o r t . Whenever 
the i n v e s t i g a t i o n o f a f i r e i n d i c a t e s t h a t 
b o d i l y i n j u r y , o r p r o p e r t y damage to the ex
t e n t of f i f t y d o l l a r s o r more, was caused by 
such f i r e , o r where arso n i s s u s p e c t e d , the 
o f f i c i a l r e q u i r e d b y _ s e c t i o n 100.2 t o make 
such i n v e s t i g a t i o n / F i r e C h i e f ? s h a l l , w i t h i n 
one week o f the o c c u r r e n c e o f the f i r e , r e p o r t 
i n w r i t i n g to the s t a t e f i r e marshal s t a t i n g 
a l l f a c t s r e l a t i n g t o the cause and o r i g i n o f 
the f i r e and such o t h e r i n f o r m a t i o n as may be 
c a l l e d f o r by the r e p o r t forms p r o v i d e d by the 
s t a t e f i r e m a r s h a l . F u r t h e r m o r e , when the i n 
v e s t i g a t i n g o f f i c e r b e l i e v e s the f i r e was by 
d e s i g n , or whenever death o c c u r s as the r e s u l t 
o f a f i r e such o f f i c e r s h a l l immediately n o t i f y 
the s t a t e f i r e m a r s h a l . " 

S e c t i o n 13-14 M u n i c i p a l O rdinances of the C i t y o f M u s c a t i n e : 

" C h i e f t o keep r e c o r d s of f i r e s . The C h i e f o f 
the f i r e department s h a l l keep a r e c o r d o f a l l 
f i r e s and a l l the f a c t s c o n c e r n i n g the same, 
i n c l u d i n g s t a t i s t i c s as to the e x t e n t o f such 
f i r e s and the damage caused t h e r e b y , and whether 
such l o s s e s were c o v e r e d by i n s u r a n c e , and i f so, 
i n what amount. Such r e c o r d s h a l l be made d a i l y 
from the r e p o r t s made under the p r o v i s i o n o f 
s e c t i o n 14-5 of t h i s Code. A l l such r e c o r d s s h a l l 
be publ i c." 

The above c l e a r l y does not s u p p l y the Mayor w i t h the a u t h o r i t y t h a t 
he i s now a t t e m p t i n g to assume, and I am of the o p i n i o n t h a t the 
Mayor cannot so o r d e r the F i r e C h i e f . 

2. The c i v i l s e r v i c e system of t h i s s t a t e under which the F i r e 
C h i e f i n q u e s t i o n h o l d s o f f i c e i s a p r o d u c t o f e n l i g h t e n e d l e g i s 
l a t i o n . The purpose of our s t a t e c i v i l s e r v i c e system i s t o o f f e r 
the h i g h e s t degree o f p r o t e c t i o n to both the p u b l i c t o be s e r v e d 
and the employees who render t h a t s e r v i c e . 2 Y o k l e y : Mun. Corp. 
S e c t i o n 344, p. 176. 

P r i o r to the enactment of c i v i l s e r v i c e or m e r i t system s t a t u t e s 
appointments and d i s c h a r g e s were u s u a l l y made on some b a s i s o t h e r 
than a p erson's f i t n e s s t o d i s c h a r g e the d u t i e s o f the o f f i c e o r 
p o s i t i o n h e l d by him. P a r t o f the c o n s i d e r a t i o n i n e n a c t i n g the 
c i v i l s e r v i c e system i n t h i s s t a t e was t o p r o t e c t c a p a b l e employees 
from u n j u s t and u n r e a s o n a b l e d i s c h a r g e s . T h i s i s not t o s a y . t h a t 
once a p p o i n t e d a person o b t a i n s a p r o p e r t y r i g h t i n h i s p o s i t i o n 
f o r a l l m e r i t systems p r o v i d e f o r d i s m i s s a l i n c e r t a i n c a s e s , but 
t h i s i s t o say t h a t the s p i r i t and purpose of m e r i t system law 
r e q u i r e good f a i t h i n the d i s m i s s a l o f a c i v i l s e r v i c e employee and 
o n l y on grounds p r o v i d e d by s t a t u t e . S e c t i o n 365.19, 1962 Code o f 
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Iowa, T r u i t t v. C i t y o f P h i l a d e l p h i a , 221 Pa. 331, 336; 70 A t l . 
757, 758 (1908). 

G e n e r a l l y , a c i v i l s e r v i c e employee may be d i s c h a r g e d f o r good 
f a i t h economy r e a s o n s , §365.28(2), 1962 Code of Iowa. Lyon v. 
C i v i l S e r v i c e Commission. 203 Iowa 1203, 212 N.W. 579 (1927); 
where an o f f i c e o r p l a c e i s i n good f a i t h a b o l i s h e d , § 3 6 5 . 2 8 ( 1 ) , 
1962 Code of Iowa, Rounds v. C i t y o f Pes Moines, 213 Iowa 52, 
238 N.W. 428 (1931 )T"Dpuql as y* C i t y o f Des Moines. 206 Iowa 144, 
220 N.W. 72, (1928); but such a c t i o n cannot be taken t o c o v e r up 
the d i s c h a r g e o f an employee in c o n t r o v e n t i o n of the law. P i c k e y 
v. K i n g , 220 Iowa 1322, 263 N.W. 823, (1936). 

The answer t o your second q u e s t i o n must a l s o be answered i n the 
n e g a t i v e due to the absence of power i n the Mayor. 

T h e r e f o r e , I am o f the o p i n i o n t h a t grounds f o r removal, s u s p e n s i o n 
or demotion must be good f a i t h grounds which r e l a t e t o the manner 
in which the p u b l i c o f f i c e r p erforms the r e q u i r e d d u t i e s o f h i s 
o f f i c e . S e c t i o n 365.19 r e q u i r e s grounds f o r d i s m i s s a l be n e g l e c t 
o f duty as f a i l u r e t o obey v a l i d o r d e r s . These reasons f o r d i s 
m i s s a l do not o c c u r in the s i t u a t i o n you have d e s c r i b e d . 

Very t r u l y y o u r s , 

/ s / Nolden Gentry 

N0LDEN GENTRY 
A s s i s t a n t A t t o r n e y General 

bj 



STATE AND STATE OFFICERS: Department o f A g r i c u l t u r e , Weights and 
Measures - §§ 215.1, 215-2, 215.4, 215.18, 1962 Code o f Iowa. The 
Department o f A g r i c u l t u r e i s not r e q u i r e d by s t a t u t e t o make a s i x -
month i n s p e c t i o n o f s c a l e s upon r e q u e s t o f the owner. The Depart
ment has s t a t u t o r y a u t h o r i t y t o charge f e e s f o r i n s p e c t i o n s made 
more than once a y e a r . The Department cannot make r u l e s to charge 
f e e s to c o v e r t o t a l c o s t s o f a d d i t i o n a l t e s t s as the s u b j e c t mat<-
t e r i s a l r e a d y covered by s t a t u t e . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

June 29, 1965 

Mr. J . C l a i r Boyd, C h i e f 
Weights and Measures D i v i s i o n 
Department o f A g r i c u l t u r e 
S t a t e House 
LOCAL 

Dear Mr. Boyd: 

You have s u b m i t t e d the f o l l o w i n g q u e s t i o n : 

"I have a re q u e s t from Mr. Kenneth E. Owen, S e c r e t a r y 
o f A g r i c u l t u r e , f o r an A t t o r n e y G e n e r a l ' s o p i n i o n i n 
r e g a r d to t e s t i n g o f l i v e s t o c k s c a l e s t h a t comes under 
the Packers and S t o c k y a r d s D i v i s i o n , S c a l e s and Weigh
in g Memorandum No. 1, page .2,. 201 .72-1 (A) D e f i n i 
t i o n s - I t e m #3 A s u i t a b l e i n t e r v a l between t e s t i s a 
p e r i o d o f a p p r o x i m a t e l y s i x months. Our p o l i c y i s to 
check a l l s c a l e s a t l e a s t once each y e a r . Inasmuch as 
we have a 1 i m i t e d amount o f t r u c k s t h a t check l i v e s t o c k 
s c a l e s , we a r e a b l e to t e s t l i v e s t o c k s c a l e s o n l y once 
a y e a r . We have suggested t h a t company under the P 
& S A c t c o n t a c t a p r i v a t e bonded s c a l e company f o r the 
s i x month t e s t who i s a competent t e s t i n g agency w h i c h 
employs e x p e r i e n c e d p e r s o n n e l w i t h s u f f i c i e n t amount 
o f o f f i c i a l s t a n d a r d t e s t w e i g h t s . 

" Q u e s t i o n #1. Do we have a u t h o r i t y to r e f u s e t e s t a t 
the s i x month t e s t p e r i o d when we r e c e i v e a w r i t t e n 
r e q u e s t from the owners? 

" Q u e s t i o n #2. (Under Chapter 215-1-2-3-4, 1962 Code 
o f Iowa) Could the department make a r u l e to charge 
f e e s on second t e s t to c o v e r t o t a l c o s t and expense 
o f t e s t ? " 

65-6-<® /a 
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I.. 

The b a s i c d u t y of the Department of A g r i c u l t u r e t o i n s p e c t w e i g h t s 
and measures i s s e t out in S e c t i o n 215.1 of the 1962 Code of Iowa, 
which reads as f o l l o w s : 

"The department s h a l l make an i n s p e c t i o n of a l l w e i g h t s 
and measures wherever the same are kept f o r use i n con
n e c t i o n w i t h the s a l e of any commodity s o l d by w e i g h t 
or measurement, or where the p r i c e t o be p a i d f o r pro
d u c i n g any commodity i s based upon the w e i g ht or measure
ment t h e r e o f ; and when c o m p l a i n t i s made to the d e p a r t 
ment t h a t any f a l s e or i n c o r r e c t w e i g h t s or measures a r e 
b e i n g made under s a i d c o n d i t i o n s , s a i d department s h a l l 
have the same i n s p e c t e d . " 

T h i s s e c t i o n does not p r o v i d e f o r when the. i n s p e c t i o n s h o u l d be 
made, except when a c o m p l a i n t i s made. 

S e c t i o n 215.2 o f the Code p r o v i d e s f o r an i n s p e c t i o n f e e and reads 
as f o l l o w s : 

"An i n s p e c t i o n f e e s h a l l be charged the person owning or 
o p e r a t i n g the s c a l e so i n s p e c t e d in accordance w i t h the 
f o l l o w i n g s c h e d u l e : 

R a i l r o a d t r a c k s c a l e s , ten d o l l a r s each. 
A l l hopper and a u t o m a t i c s c a l e s , t h r e e d o l l a r s each. 
P l a t f o r m s c a l e s . 

500 t o 1,000 pounds beam c a p a c i t y , one d o l l a r each. 
1,001 to 30,000 pounds c a p a c i t y , t h r e e d o l l a r s each. 
30,001 to 50,000 pounds c a p a c i t y , f i v e d o l l a r s each. 
50,001 pounds c a p a c i t y and up, seven d o l l a r s each." 

It i s to be noted t h a t S e c t i o n 215.2 does not p r o v i d e f o r a l i c e n s e 
f o r any p e r i o d of time and does not i n d i c a t e how o f t e n the i n s p e c t i o n 
s h o u l d be made. S e c t i o n 215.4 p r o v i d e s f o r a l i m i t a t i o n of i n s p e c 
t i o n s as f o i l o w s : 

"No person s h a l l be r e q u i r e d to pay more than two i n 
s p e c t i o n f e e s f o r any one s c a l e in any one year u n l e s s 
a d d i t i o n a l i n s p e c t i o n s are made at the r e q u e s t of the 
owner of s a i d s c a l e . " 

T h i s s e c t i o n does not r e q u i r e any number of i n s p e c t i o n s . 

Under S e c t i o n 215.18, the S e c r e t a r y o f A g r i c u l t u r e may e s t a b l i s h 
s p e c i f i c a t i o n s and t o l e r a n c e s of the U.S. Bureau of S t a n d a r d s . T h i s 
s e c t i o n reads as f o l l o w s : 
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"The s e c r e t a r y of a g r i c u l t u r e may a f t e r c o n s u l t a t i o n 
and w i t h the a d v i c e of.U.S. bureau of s t a n d a r d s e s t a b l i s h 
s p e c i f i c a t i o n s and t o l e r a n c e s f o r w e i g h t s and measures 
and w e i g h i n g and measuring d e v i c e s , and s a i d s p e c i f i 
c a t i o n s and t o l e r a n c e s s h a l l be l e g a l s p e c i f i c a t i o n s 
and t o l e r a n c e s i n t h i s s t a t e , and s h a l l be obser v e d i n 
a l l i n s p e c t i o n s and t e s t s . " 

There i s no mention t h a t the S e c r e t a r y may adopt the recommenda
t i o n s as t o the time of i n s p e c t i o n s . I t i s a l s o t o be noted t h a t 
P a c k e r s and S t o c k y a r d s D i v i s i o n S c a l e s and Weighing Memorandum No. 
1, put out by the U.S. Department of A g r i c u l t u r e and r e f e r r e d t o 
in your l e t t e r , i s o n l y i n s t r u c t i o n s . They i n d i c a t e t h a t a s u i t 
a b l e i n t e r v a l between t e s t s i s a p e r i o d of a p p r o x i m a t e l y s i x months. 
I t i s the o p i n i o n of t h i s w r i t e r t h a t t h i s does not c o n s t i t u t e a 
s p e c i f i c a t i o n or t o l e r a n c e of the U.S. Bureau of Standards which 
the Iowa S e c r e t a r y of A g r i c u l t u r e has adopted. 

There i s no s t a t u t o r y r e q u i r e m e n t t h a t the S e c r e t a r y of A g r i c u l t u r e 
check s c a l e s at any c e r t a i n p e r i o d o f time. There i s no a d o p t i o n 
of the Pac k e r s and S t o c k y a r d D i v i s i o n ' s I n s t r u c t i o n s . 

The i s s u e p r e s e n t e d by your f i r s t q u e s t i o n i s whether the Depart
ment of A g r i c u l t u r e i s r e q u i r e d t o make t e s t s a t any c e r t a i n 
p e r i o d s of tim e . There i s no s t a t u t o r y language s e t t i n g out t h i s 
d u t y . The next q u e s t i o n would be whether the Department, upon r e 
q u e s t , must make t e s t s . A g a i n , t h e r e i s no s t a t u t o r y language 
s e t t i n g out t h i s d u t y , except upon c o m p l a i n t . I t i s the f u r t h e r 
o p i n i o n of t h i s w r i t e r t h a t as long as the duty i s not s e t out by 
s t a t u t e , or i m p l i e d from the s t a t u t e , i t i s not n e c e s s a r y t h a t an 
excuse be found in the s t a t u t e . The s t a t u t e g r a n t s no r i g h t s t o 
the s c a l e o p e r a t o r s t h a t would p l a c e the duty on the Department 
of A g r i c u l t u r e t o make i n s p e c t i o n s on r e q u e s t , e x c e p t where com
p l a i n t s are made as contemplated by S e c t i o n 215.1 of the 1962 Code 
of Iowa. 

I I . 

The i n s p e c t i o n f e e , as co n t e m p l a t e d by S e c t i o n 215.2 and as s e t 
out above, i s on a per i n s p e c t i o n b a s i s . The i n s p e c t i o n f e e i s 
not a ma t t e r of a l i c e n s e . The f e e , as comtemplated by the s t a 
t u t e , i s t o be charged on a per i n s p e c t i o n b a s i s . 

S e c t i o n 215.4 c o n t e m p l a t e s t h a t , in some c a s e s , two i n s p e c t i o n f e e s 
may be charged in a year and perhaps more. T h i s s e c t i o n c l e a r l y 
a u t h o r i z e s two i n s p e c t i o n f e e charges on a s c a l e in one year and 
any a d d i t i o n a l i n s p e c t i o n s may a l s o be charged i f they are made a t 
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the request o f the owner. 

T h e r e f o r e , o ur answer to your second q u e s t i o n i s t h a t your d e p a r t 
ment may charge f e e s on the second t e s t o f any s c a l e w i t h i n a y e a r , 
and on any a d d i t i o n a l t e s t made a t the request o f the owner o f the 
s c a l e . I t i s not prop e r f o r your department t o make a r u l e t o ques
t i o n the t o t a l c o s t and expense o f the t e s t , as the s t a t u t e con
t e m p l a t e s s e v e r a l i n s p e c t i o n f e e s w i t h i n a year and o n l y s e t s up 
the f e e . The s t a t u t o r y i n t e n t o b v i o u s l y was to have the fee c o v e r 
p a r t o f the expense o f the t e s t . 

T h e r e f o r e , our answer to your second q u e s t i o n i s t h a t i t i s not 
prope r f o r the Department o f A g r i c u l t u r e to make a r u l e i n r e g a r d 
t o the c h a r g i n g o f f e e s , the s u b j e c t m a t t e r o f whi c h i s a l r e a d y 
c o v e r e d by S e c t i o n s 215.2 and 215-4 o f the 1962 Code o f Iowa. 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / Timothy McCarthy 

T I M O T H Y M C C A R T H Y 

S o l i c i t o r General 

ew 



STATUTES CONSTRUED; I n d u s t r i a l Loan Companies A c t . S.F. 132, 6 1 s t 
G.A. The A u d i t o r may r e q u i r e c o m p l e t i o n o f t h e l i c e n s e a p p l i c a t i o n 
f o r m s s e n t o u t on May 2 8 , 1965- The e f f e c t i v e d a t e o f a l i c e n s e 
g r a n t e d t o e x i s t i n g l o a n c o m p a n i e s i s May 2 7 , 1965. The a c t r e 
q u i r e s t h a t a f i f t y d o l l a r l i c e n s e f e e be s u b m i t t e d by e x i s t i n g 
l o a n c o m p a n i e s f o r t h e p e r i o d May 2 7 , 1965, t o December, 1965-

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s , Iowa 

J u l y 6, 1965 

Mr. L o m e R. W o r t h i n g t o n 
A u d i t o r o f S t a t e 
L O C A L 

A t t e n t i o n : Mr. R i c h a r d R. M c C o r m i c k 

Dear Mr. W o r t h i n g t o n ; 

I am i n r e c e i p t o f y o u r l e t t e r o f J u n e 17, 1965, t o t h e A t t o r n e y 
G e n e r a l i n w h i c h you s o l i c i t t h e o p i n i o n o f t h i s o f f i c e i n r e g a r d 
t o t h e f o l l o w i n g q u e s t i o n s w h i c h p r e c e d e e a c h numbered s e c t i o n 
a n d a r e f o l l o w e d by my a n s w e r . 

I 

May t h e A u d i t o r r e q u i r e c o m p l e t i o n o f t h e l i c e n s e a p p l i c a t i o n 
f o r m s , s e n t o u t on May 2 8 , 1965, t o l o a n c o r p o r a t i o n s w h i c h h e l d 
a 1965 A u d i t o r ' s C e r t i f i c a t e i s s u e d p u r s u a n t t o s e c t i o n s 4 2 9 . 1 1 , 
429.12 a nd 429.13 o f t h e 1962 Code o f Iowa? 

S e c t i o n 27 o f t h e Iowa I n d u s t r i a l Loan Companies A c t e f f e c t i v e 
May 2 7 , 1965, r e a d s as f o l l o w s : 

" E x i s t i n g I n d u s t r i a l L oan C o m p a n i e s . A c o r p o r a 
t i o n , o r g a n i z e d u n d e r t h e laws o f t h e s t a t e o f 
Iowa s h a l l be i s s u e d a l i c e n s e h e r e u n d e r by t h e 
a u d i t o r f o r e a c h e s t a b l i s h e d o f f i c e i n t h i s s t a t e 
w h i c h on t h e d a t e t h i s A c t becomes e f f e c t i v e was 
e n g a g e d i n t h e b u s i n e s s o f m a k i n g l o a n s u n d e r 
t h e p r o v i s i o n s o f s e c t i o n f o u r h u n d r e d t w e n t y - n i n e 
p o i n t e l e v e n ( 4 2 9 - 1 1 ) o f t h e Code; p r o v i d e d s u c h 
c o r p o r a t i o n has r e c e i v e d f r o m t h e a u d i t o r an 
a u d i t o r ' s c e r t i f i c a t e a s r e q u i r e d by s e c t i o n f o u r 
h u n d r e d t w e n t y - n i n e p o i n t t h i r t e e n ( 4 2 9 - 1 3 ) o f 
t h e Code. The l i c e n s e r e f e r r e d t o i n t h i s s e c t i o n 
s h a l l be i s s u e d f o r e a c h s u c h e s t a b l i s h e d o f f i c e 
upon t h e e f f e c t i v e d a t e o f t h i s A c t , w i t h o u t t h e 
n o t i c e , i n v e s t i g a t i o n , h e a r i n g and f i n d i n g s r e 
q u i r e d by s e c t i o n s n i n e ( 9 ) , t e n ( 1 0 ) a n d e l e v e n 

#65-7-2 
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( 1 1 ) o f t h i s A c t . On o r b e f o r e J a n u a r y 1, 1966, 
a l l e x i s t i n g i n d u s t r i a l l o a n c o m p a n i e s s h a l l h a v e 
t h e c a p i t a l a n d s u r p l u s r e q u i r e d by s e c t i o n e i g h t 
( 8 ) o f t h i s A c t t o be e l i g i b l e f o r s u b s e q u e n t 
1 i c e n s i n g . " 

Though t h e s t a t u t e p r o v i d e s f o r a w a i v e r o f t h e n o t i c e , i n v e s t i g a 
t i o n , h e a r i n g and f i n d i n g s r e q u i r e d by s e c t i o n s n i n e , t e n , and 
e l e v e n o f t h e A c t , i t n e v e r t h e l e s s seems t o r e q u i r e t h a t t h e A u d i t o r 
o b t a i n c e r t a i n o t h e r i n f o r m a t i o n b e f o r e i t g r a n t s l i c e n s e s t o 
e x i s t i n g c o m p a n i e s . I t r e q u i r e s t h a t t h e A u d i t o r d e t e r m i n e t h a t 
t h e a p p l i c a n t i s a c o r p o r a t i o n , o r g a n i z e d u n d e r t h e l a w s o f t h e 
s t a t e , w h i c h was e n g a g e d i n t h e b u s i n e s s o f m a k i n g l o a n s u n d e r 
s e c t i o n 429-11 o f t h e Iowa Code. Under s e c t i o n 429-13 o f t h e o l d 
law i t was p o s s i b l e f o r a c o r p o r a t i o n t o e s t a b l i s h any number o f 
b r a n c h o f f i c e s u n d e r i t s s i n g l e l i c e n s e ; s e c t i o n 4 o f t h e new l a w 
r e q u i r e s i s s u a n c e o f t h e l i c e n s e f o r e a c h o f f i c e . I t w o u l d a p p e a r 
t h a t t h e A u d i t o r w o u l d be r e q u i r e d t o a l s o o b t a i n i n f o r m a t i o n c o n 
c e r n i n g t h i s c h a n g e , b e f o r e g r a n t i n g l i c e n s e s t o e x i s t i n g c o m p a n i e s . 

S e c t i o n 29 o f t h e I n d u s t r i a l Loan Companies A c t g i v e s t o t h e A u d i t o r 
t h e a u t h o r i t y a n d power " t o make s u c h r e a s o n a b l e a n d r e l e v a n t r u l e s 
and r e g u l a t i o n s , n o t i n c o n s i s t e n t h e r e w i t h , as may be n e c e s s a r y f o r 
t h e e n f o r c e m e n t o f t h e p r o v i s i o n s o f t h i s a c t . " 

In t h e a b s e n c e o f s t a t u t o r y p r o v i s i o n i t has been h e l d t h a t t h e 
n e c e s s a r y i m p l i c a t i o n s o f a s t a t u t e a r e as e f f e c t u a l as what i s 
e x p r e s s e d . Lynde v . W i n n e b a g o C o u n t y , 83 U.S. 6, 16 W a l l 6, 21 L. 
Ed. 272 ( 1 8 7 2 ) . Wh e r e a power o r a r i g h t i s c o n f e r r e d by s t a t u t e , 
e v e r y t h i n g n e c e s s a r y t o carry o u t s u c h power o r p r o t e c t s u c h r i g h t 
a n d make i t e f f e c t u a l a n d c o m p l e t e w i l l be I m p l i e d . Da i 1 y R e c o r d 
Co. v . Armel , 243 Iowa 9 1 3 , 54 N.W.2.d 503 ( 1 9 5 2 ) . 

By t h e t e r m s o f S e c t i o n 27 o f t h e s t a t u t e a n d a c c o r d i n g t o t h e 
s t a t u t o r y a n d c o u r t made a u t h o r i t y a l l o w i n g r u l e s a n d r e g u l a t i o n s 
f o r t h e e n f o r c e m e n t o f l e g i s l a t i o n t o be made., i t a p p e a r s t h a t t h e 
A u d i t o r may r e q u i r e t h e c o m p l e t i o n o f t h e l i c e n s e a p p l i c a t i o n f o r m s 
s e n t o u t on May 2 8 , 1965-

I I 

What i s t h e e f f e c t i v e d a t e o f a l i c e n s e g r a n t e d t o e x i s t i n g l o a n 
compan i es? 

S e c t i o n 27 o f t h e I n d u s t r i a l Loan Companies A c t , s e t o u t a b o v e , 
s t a t e s t h a t l i c e n s e s " s h a l l be i s s u e d f o r e a c h s u c h e s t a b l i s h e d 
o f f i c e upon t h e e f f e c t i v e d a t e o f t h i s A c t , w i t h o u t t h e n o t i c e , 
i n v e s t i g a t i o n , h e a r i n g a n d f i n d i n g s r e q u i r e d by s e c t i o n s n i n e , t e n 
and e l e v e n o f t h i s a c t . " The e f f e c t i v e d a t e o f t h e A c t , by s e c t i o n 
3 2 , was t h e p u b l i c a t i o n d a t e , w h i c h was May 2 7 , 1965-
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The l a n g u a g e o f S e c t i o n 27 w o u l d seem t o i n d i c a t e t h a t t h e l i c e n s e s 
a r e t o be d a t e d a n d made e f f e c t i v e as o f May 2 7 , 1965, i r r e s p e c t i v e 
o f t h e d a t e upon w h i c h c o m p a n i e s r e t u r n t h e a p p l i c a t i o n f o r m s s e n t 
o u t by t h e A u d i t o r ' s o f f i c e . T h i s i n t e r p r e t a t i o n i s s t r o n g l y 
e n f o r c e d by t h e f a c t t h a t s e c t i o n 30 o f t h e a c t p r o v i d e s f o r t h e 
r e p e a l o f s e c t i o n s 429 . 1 1, 429.12 a nd 429-13 o f t h e Iowa Code upon 
t h e e f f e c t i v e d a t e o f t h e A c t . To s a y t h a t t h e l i c e n s e c o u l d be 
d a t e d l a t e r t h a n May 2 7 , 1965, w o u l d be t o s a y t h a t some c o m p a n i e s 
c o u l d o p e r a t e w i t h o u t a l i c e n s e f o r t h e p e r i o d f r o m May 2 7 , 1965, 
t o any l a t e r d a t e upon w h i c h a l i c e n s e was g r a n t e d . Such o p e r a t i o n 
w i t h o u t a l i c e n s e w o u l d v i o l a t e s e c t i o n 28 o f t h e a c t w h i c h p r o v i d e s 
t h a t : 

" . . . i f a ny p e r s o n . . . s h a l l engage i n t h e b u s i n e s s 
o f o p e r a t i n g an i n d u s t r i a l l o a n company w i t h o u t 
o b t a i n i n g t h e l i c e n s e r e q u i r e d by s e c t i o n t h r e e 
o f t h i s A c t , he s h a l l be g u i l t y o f a m i s d e m e a n o r 
an d upon c o n v i c t i o n t h e r e o f s h a l l be p u n i s h a b l e 
by a f i n e o f n o t more t h a n f i v e h u n d r e d d o l l a r s 
o r by i m p r i s o n m e n t i n t h e c o u n t y j a i l f o r n o t more 
t h a n s i x m o n t h s , o r by b o t h s u c h f i n e a n d i m p r i s o n 
ment." 

T h u s , t h e l i c e n s e s a r e t o be d a t e d a n d made e f f e c t i v e as o f May 2 7 , 
1965, i r r e s p e c t i v e o f t h e d a t e upon w h i c h c o m p a n i e s r e t u r n t h e 
a p p l i c a t i o n f o r m s s e n t o u t by t h e A u d i t o r ' s o f f i c e . 

i I i 

Does t h e a c t r e q u i r e a f i f t y d o l l a r l i c e n s e f e e f r o m e x i s t i n g 
I n d u s t r i a l L o a n Companies f o r t h e p e r i o d May 2 7 , 1965, t o December 
31 , 1965? 

S e c t i o n 7 o f t h e A c t p r o v i d e s t h a t : 

" A t t h e t i m e o f m a k i n g s u c h a p p l i c a t i o n t h e a p 
p l i c a n t s h a l l pay t o t h e a u d i t o r t h e sum o f f i f t y 
d o l l a r s t o c o v e r t h e c o s t o f t h e i n v e s t i g a t i o n 
o f t h e a p p l i c a n t . The a p p l i c a n t s h a l l a l s o pay 
t o t h e a u d i t o r t h e sum o f f i f t y d o l l a r s as an 
a n n u a l l i c e n s e f e e f o r t h e p e r i o d e n d i n g December 
3 1 s t n e x t f o l l o w i n g t h e a p p l i c a t i o n ; p r o v i d e d 
t h a t i f t h e l i c e n s e i s g r a n t e d a f t e r J u n e 3 0 t h 
i n a ny y e a r , t h e l i c e n s e f e e f o r t h e r e m a i n d e r 
o f t h a t y e a r s h a l l be t w e n t y - f i v e d o l l a r s a n d 
any l i c e n s e f e e p a i d by t h e a p p l i c a n t i n e x c e s s 
o f t h a t amount s h a l l be r e f u n d e d by t h e a u d i t o r . " 
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T h u s , t h e A c t p r o v i d e s f o r b o t h a f i f t y d o l l a r f e e and a f i f t y 
d o l l a r l i c e n s e f e e . I f t h e l i c e n s e i s g r a n t e d a f t e r J u n e 3 0 , i n 
any y e a r , t h e l a t t e r f e e i s r e d u c e d t o t w e n t y = f i v e d o l l a r s . Be
c a u s e t h e i n v e s t i g a t i o n o f t h e a p p l i c a t i o n ( S e c t i o n 9) i s w a i v e d 
by S e c t i o n 27 o f t h e a c t i n t h e c a s e o f e x i s t i n g I n d u s t r i a l L o an 
C o m p a n i e s , i t a p p e a r s t h a t t h e A u d i t o r does n o t have t h e a u t h o r i t y 
t o c o l l e c t t h e f i f t y d o l l a r i n v e s t i g a t i o n f e e f r o m s u c h c o m p a n i e s . 
S i n c e , as d i s c u s s e d a b o v e , t h e l i c e n s e s must be d a t e d a n d made 
e f f e c t i v e as o f May 2 7 , 1965? t h e s e l i c e n s e s c a n n o t come w i t h i n 
t h e p r o v i s i o n s p r o v i d i n g f o r a f e e o f t w e n t y - f i v e d o l l a r s f o r 
l i c e n s e s g r a n t e d a f t e r J u n e 3 0 t h . 

T h u s , t h e a c t does r e q u i r e t h e f i f t y d o l l a r l i c e n s e f e e f r o m 
e x i s t i n g I n d u s t r i a l Loan Companies f o r t h e p e r i o d May 2 7 , 1965, 
t o December 3 1 , 1965. 

V e r y t r u l y y o u r s , 

/S/ Wade C l a r k e , J r . 

WADE CLARKE, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 
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SCHOOLS; R e s i d e n c e o f s u b d f s t r i c t D i r e c t o r o f S c h o o l B o a r d . 
§ 2 7 7 . 2 9 , 1962 Code o f Iowa. The o f f i c e o f t h e s u b d i s t r i c t 
d i r e c t o r becomes v a c a n t w h e n e v e r t h e i n c u m b e n t c e a s e s t o be 
a r e s i d e n t o f t h e s u b d i s t r i c t f r o m w h i c h he was e l e c t e d . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

J u l y 8, 1965 

Mr. T. C. P o s t o n 
Wayne C o u n t y A t t o r n e y 
C o r y d o n , Iowa 

Dear Mr. P o s t o n : 

T h i s i s i n r e s p o n s e t o y o u r r e q u e s t d a t e d M a r c h 17, 1965, w h e r e i n 
you p r e s e n t e d t h e f o l l o w i n g s i t u a t i o n : 

The Seymour Community S c h o o l D i s t r i c t i s d i v i d e d i n t o 
D i r e c t o r D i s t r i c t s . The d u l y e l e c t e d d i r e c t o r o f 
s u b d i s t r i c t No. 1 has p u r c h a s e d a d d i t i o n a l l a n d i n 
s u b d i s t r i c t s No. 1 and No. 2 a n d he has s u b s e q u e n t l y 
moved i n t o a house i n s u b d i s t r i c t No. 2, where he 
now r e s i d e s . 

You t h e n a s k : 

1. Can t h e d i r e c t o r s e r v e o u t h i s t e r m , must he r e 
s i g n i m m e d i a t e l y s o r does he v a c a t e h i s o f f i c e 
a u t o m a t i c a l l y by o p e r a t i o n o f law? 

2. I f t h e d i r e c t o r must r e s i g n , must he do t h i s on 
h i s own m o t i o n , o r must t h e r e be a b o n a f i d e 
c o m p l a i n t r e g i s t e r e d t o the. s c h o o l b o a r d ? 

In r e p l y t o y o u r f i r s t q u e s t i o n , t h e f o l l o w i n g Code p r o v i s i o n i s 
r e l e v a n t ; 

" . . . t h e i n c u m b e n t c e a s i n g t o be a r e s i d e n t o f t h e 
d i s t r i c t o r s u b d i s t r i c t ; . ... s h a l l c o n s t i t u t e a 
v a c a n c y . " S e c t i o n 2 77•29, 1962 Code o f Iowa. 

However, b e f o r e i t c a n be d e t e r m i n e d t h a t a v a c a n c y has o c c u r r e d 
i n s u b d i s t r i c t No. 1, t h e f a c t s s h o u l d be examined""to f i n d w h e t h e r 
o r n o t t h e d i r e c t o r In q u e s t i o n h a s , i n f a c t , c h a n g e d h i s r e s i 
d e n c e , o r i f you p l e a s e , d o m i c i l e . Dodd v. L o r e n z , 210 Iowa 5 1 3 , 
231 N.W. 422 (1930)o T e m p o r a r y r e m o v a l f r o m s u b d i s t r i c t No. 1 
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a l o n e i s n o t e n o u g h on a l l c a s e s t o c o n s t i t u t e a c h a n g e i n domi
c i l e , i n d e p e n d e n t S c h o o l D i s t r i c t v. M i l l e r , 189 Iowa 123, 78 
N.W. 323 ( 1 9 2 0 ) ; V a n d e r j g j T y . 0'Han I o n , 53 Iowa 246, 5 N.W. 119 
( 1 8 8 0 ) . However, r e m o v a l t o a n o t h e r s u b d i s t r i c t i s s u f f i c i e n t t o 
c r e a t e a v a c a n c y i n t h e p u b l i c o f f i c e i n q u e s t i o n i f i t I s a c 
c o m p a n i e d by a p r e s e n t I n t e n t i o n t o a c q u i r e a new d o m i c i l e . I n d e 
p e n d e n t S c h o o l D i s t r i c t v. M i l l e r , s u p r a ; R e s t a t e m e n t ( F i r s t ) , 
C o n f l i c t o f Laws, S e c t i o n s 16, 20 ( 1 9 3 4 ) . The d i r e c t o r i n q u e s t i o n 
w i l l a c q u i r e a new d o m i c i l e o n l y when he has e s t a b l i s h e d s u f f i c i e n t 
c o n t a c t s w i t h s u b d i s t r i c t No. 2 t o e x t i n g u i s h h i s f o r m e r d o m i c i l e . 
S t o r y , C o n f l i c t o f Laws, S e c t i o n 47 ( 8 t h Ed. 1 8 8 3 ) . A l t h o u g h t h e r e 
i s no a b s o l u t e c r i t e r i o n by w h i c h t o j u d g e w h e t h e r a new d o m i c i l e 
has been a c q u i r e d , t h e r e a r e a few o f t h e c o n t a c t s t o be v i e w e d i n 
t h e l i g h t o f t h e p a r t i c u l a r f a c t s a n d c i r c u m s t a n c e s o f e a c h c a s e . 

D o m i c i l e I s d e f i n e d i n t h e R e s t a t e m e n t o f C o n f l i c t o f Laws as t h e 
" p l a c e w i t h w h i c h a p e r s o n has a s e t t l e d c o n n e c t i o n f o r c e r t a i n 
l e g a l p u r p o s e s , e i t h e r b e c a u s e h i s home i s t h e r e , o r b e c a u s e t h a t 
p l a c e Is a s s i g n e d t o him by t h e l a w . " T h e . R e s t a t e m e n t t h e n d e f i n e s 
a "home" a s "a d w e l l i n g p l a c e o f a p e r s o n , d i s t i n g u i s h e d f r o m 
o t h e r dwe 111ng . p l a c e s o f that, p e r s o n by t h e I n t i m a c y o f t h e r e l a 
t i o n b e t w e e n t h e p e r s o n a n d t h e p l a c e . " In d e t e r m i n i n g w h i c h 
d w e l l i n g p l a c e i s t h e home, t h e f o l l o w i n g c o n t a c t s a r e a p p l i c a b l e : 

1. P h y s i c a l c h a r a c t e r i s t i c s o f t h e r e s p e c t i v e homes; 

2. Time s p e n t by t h e p e r s o n i n t h e r e s p e c t i v e homes; 

3« The t h i n g s done i n t h e r e s p e c t i v e p l a c e s ; 

4. P e r s o n s a n d t h i n g s l o c a t e d i n t h e r e s p e c t i v e p l a c e s ; 

5. The d i r e c t o r ' s m e n t a l a t t i t u d e t o w a r d t h e two p l a c e s j a n d 

6. H i s I n t e n t i o n when a b s e n t t o r e t u r n t o one o f t h e p l a c e s . 

Inasmuch a s t h i s o f f i c e does n o t have, a c c e s s t o a l l o f t h e f a c t s i n 
t h i s c a s e , i t w i l l be Incumbent on you t o make t h e f i n a l d e t e r m i n a 
t i o n a s t o t h e p l a c e o f d o m i c i l e , u s i n g t h e a b o v e c o n t a c t s a s g u i d e 
l i n e s . I f t h e f a c t s i n d i c a t e t h a t t h e d i r e c t o r i s now a d o m i c i l i a r y 
o f s u b d i s t r i c t No. 2, i t i s my o p i n i o n t h a t t h e d i r e c t o r s h i p o f 
s u b d i s t r i c t No. 1 i s v a c a n t v i a o p e r a t i o n o f l a w . S e c t i o n 2 7 7 . 2 9 , 
1962 Code o f Iowa. i t I s t h e n I ncumbent upon t h e B o a r d o f D i r e c t o r s 
t o f i l l t h e v a c a n c y i n a c c o r d w i t h S e c t i o n 279•7, 1962 Code o f Iowa. 

In v i e w o f t h e a b o v e a n s w e r ? I t I s u n n e c e s s a r y t o r e s p o n d t o y o u r 
s e c o n d q u e s t i o n a t t h i s t i m e . 

V e r y t r u l y y o u r s , 

/ s / N o l d e n G e n t r y 

NOLDEN GENTRY 
A s s i s t a n t A t t o r n e y G e n e r a l 
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TAXATION: Property Tax; Section 441.5, Code of Iowa, 1962, as amended 
by H.P. 385, 61st G.A., 1965. Any q u a l i f i e d elector of the State of 
Iowa, including employees of the State Tax Commission, s h a l l be a l 
lowed to take the examination for the po s i t i o n of County Assessor, i r 
respective of the county i n which he resides. I t i s up to the examin
ing board to determine who i s an elector, and, i f an applicant i s not 
a q u a l i f i e d elector, he w i l l not be allowed to take the examination. 

Mr. Ballard B. Tipton, Director 
Property T a x D i v i s i o n 
State Tax Commission 
L O C A L 

Dear S i r : 

This w i l l acknowledge your l e t t e r of June 2, 1965, i n which you 
state as follows; 

"In re:-Examination for positions of County As
sessor, Cit y Assessor, and Deputy Assessor. 

"On or about A p r i l 22, 1965, the Governor of the 
state of Iowa signed House F i l e 385, enacted by the 
61st General Assembly, which law w i l l become e f f e c t i v e 
July 4, 1965. I t amends Section 441.5, Code of Iowa, 
1962, r e l a t i n g to the examination for the positions of 
county assessor, c i t y assessor, and deputy assessor. 
Said Section 441.5 as amended w i l l provide that "Only 
q u a l i f i e d electors of the state s h a l l be e l i g i b l e to 
take t h i s examination. 1 

"The Property Tax D i v i s i o n r e s p e c t f u l l y requests 
that an o f f i c i a l legal opinion be obtained on the f o l 
lowing, questions related to such amended law. I t i s 
to be kept i n mind that under provisions of said Sec
t i o n 441.5, i t i s the duty and r e s p o n s i b i l i t y of the 
State Tax Commission to prepare the written examination, 
and to conduct same and to score the examination papers. 

"Question 1. 
What are the requirements for a person to be "a 

q u a l i f i e d elector of the state'? 
"Question 2. 

I f i n answering Question 1 herein reference i s made 

LAWRENCE F. SCALISE 
ATTORNEY GENERAL 

State of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 
S\xly 12, 1965 
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to Section 1, A r t i c l e II of the Constitu
t i o n of the State of Iowa, must applicants 
to take such examination not only be a r e s i 
dent of the state of Iowa for no less than 
six months p r i o r to the examination date, but 
also a resident of the county i n which such 
examination i s given for no less than sixt y 
days p r i o r to the examination date? 

"Question 3. 

Are employees of the Iowa State Tax Com
mission e l i g i b l e under such amended law to 
write the examination and are they also e l i g i 
b l e for appointment as assessor or deputy asses
sor, as the case might be, i n the event they 
attained a grade of seventy percent or more? 

"Question 4. 

Is i t the duty and r e s p o n s i b i l i t y of the 
State Tax Commission to determine whether, before 
conducting the written examination the applicants 
are q u a l i f i e d electors of the state? 

"Question 5. 

I f the answer to Question 4 i s 'Yes', then 
does the State Tax Commission have the authority 
to refuse to l e t any applicant who does not appear 
to q u a l i f y as an elector of the state take the w r i t 
ten examination?" 

Section 441.5, Code of Iowa, 1962, states: 

"441.5 Examination of applicants. The examining 
board s h a l l give notice of holding an examination 
for assessor by posting a written notice i n a con
spicuous place i n the county courthouse i n the case 
of county assessors or i n the c i t y h a l l i n the case 
of c i t y assessors, stating that at a s p e c i f i e d date, 
not more than sixt y days nor less than t h i r t y days 
from the posting of said notice, an examination f o r 
the p o s i t i o n of assessor w i l l be held at a s p e c i f i e d 
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place. Similar notice s h a l l be given at the 
same time by mailing one copy of the notice by 
c e r t i f i e d mail to the state tax commission and 
by one pu b l i c a t i o n of said notice i n three news
papers of general c i r c u l a t i o n i n the case of a 
county assessor, or i n case there be no three 
such newspapers i n a county, then i n such news
papers as are available, or i n one newspaper of 
general c i r c u l a t i o n i n the c i t y i n the case of 
c i t y assessor. 

"A written examination s h a l l be prepared by 
the state tax commission. This examination s h a l l 
be conducted by the state tax commission as other 
sim i l a r examinations, including secrecy regarding 
questions p r i o r to the examination and i n accord
ance with such other rules as may be prescribed 
by the state tax commission. The examination s h a l l 
cover the following and related subjects: 

"1. Laws pertaining to the assessment of 
property for taxation. 

2. Laws on tax exemption. 
.•3. Assessment of r e a l estate, including 

fundamental p r i n c i p l e s and practices of r e a l 
estate appraisal and valuation. 

4. Assessment of personal property and 
moneys and c r e d i t s . 

5. The duties of the assessor.. 

"Only q u a l i f i e d electors of the county s h a l l be 
e l i g i b l e to take t h i s examination. 

"The state tax commission s h a l l grade the examina
tions taken and c e r t i f y the r e s u l t s thereof to the examin
ing board within ten days from the date of examination. 
To be e l i g i b l e for appointment an applicant s h a l l achieve 
a grade of not less than seventy percent. Those so q u a l i 
f i e d by the state tax commission s h a l l remain e l i g i b l e for 
appointment for a period of two years from the date of 
c e r t i f i c a t i o n by the state tax commission. The examining 
board s h a l l conduct such further examination either written 
or o r a l , necessary to determine the executive a b i l i t y , 
experience., general reputation and ph y s i c a l condition of 
each applicant and make written report thereof and submit 
such report together with the r e s u l t s c e r t i f i e d by the 
state tax commission to the conference board within f i f t e e n 
days from the date of the written examination." 
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House F i l e 385 states as follows: 

AN ACT . 

"To amend Section four hundred forty-one 
point f i v e (441.5), Code 1962, r e l a t i n g to assess
ments and valuation of property. 

"Be i t enacted by the Genral Assembly of 
the State of Iowa: 

"Section 1. Section four hundred forty-one 
point f i v e (441.5), Code 1962, i s hereby amended 
by s t r i k i n g from l i n e t h i r t y - n i n e (39) the word 
'county 1 and i n s e r t i n g in l i e u thereof the word 
'state.'" 

1. With reference to your f i r s t question, the Iowa Constitu
t i o n has defined the term, " q u a l i f i e d elector of the state," i n 
A r t i c l e II, Section 1 which provides: 

"Electors. Section 1. Every (male) c i t i z e n 
of the United States, of the age of twenty-one 
years, who s h a l l have been a resident of t h i s State 
six months next preceding the election, and of the 
County i n which he claims h i s vote sixty days, s h a l l 
be e n t i t l e d to vote at a l l elections which are new or 
hereafter may be authorized by law." 

The Attorney General i n 1956 O.A.G. 197, 198 further d i s 
cussed the term and stated: 

"'Residence' as used i n A r t i c l e II, Section 1, 
Constitution of Iowa, means 'domicile'. Dodd v. 
Lorenz, 210 Iowa 513, 231 N.W. 422. Domicile i s 
not dependent upon p o l i t i c a l allegiance and a per
son may acquire a domicile i n a country of which 
he i s not a c i t i z e n . ' —Goodrich on C o n f l i c t of Laws, 
§29. I t follows that the actual residence for a 
period of three years next preceding the e l e c t i o n 
with intent to remain i n d e f i n i t e l y postulated i n 
your l e t t e r , would s a t i s f y the 'residence" require
ment of the quoted section." ( A r t i c l e II, Section 1, 
Constitution of Iowa). 
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F i n a l l y , to be a q u a l i f i e d elector of the state, the c i t i z e n 
of any c i t y or township where r e g i s t r a t i o n i s required must have 
registered to vote i n his precinct at least ten days p r i o r to 
any e l e c t i o n . Sections 47.1, 48.3, and 48.11, Code of Iowa, 1962. 

2. To answer your second question, i t must be pointed out 
that Section 441.5, Code of Iowa, 1962, states i n part as follows: 

"441.5 Examination of applicants 

* * * 

Only q u a l i f i e d electors of the County s h a l l be 
e l i g i b l e to take th i s examination." 

House F i l e 385, S i x t y - f i r s t General Assembly, 1965, amended 
Section 441.5 so that on July 4, 1965, the section w i l l read: 

"441.5 Examination of applicants 

* * * 

Only q u a l i f i e d electors of the state s h a l l be 
e l i g i b l e to take t h i s examination." 

It i s a fundamental rule of statutory construction that i n 
the absence of previous construction of an enactment, the intent 
of the l e g i s l a t u r e must be determined both from the language used 
and the purpose of the l e g i s l a t i o n . Dingman v. City of Council 
B l u f f s , 249 Iowa 1121, 90 N.W. 2d 742 (1958). Thus, where the 
le g i s l a t u r e has amended an act so that the word "county" has been 
replaced by the word "state" i t can only mean that the l e g i s l a t u r e 
desired to permit any q u a l i f i e d e l e c t o r of Iowa, to make an a p p l i 
cation for the purpose of taking the examination. The language 
c l e a r l y broadens the class of electors e l i g i b l e to take the examina
t i o n . I t i s our opinion that the only q u a l i f i c a t i o n placed upon 
the applicant by t h i s part of the act i s that he be a q u a l i f i e d 
elector of the state. He need not be a resident of the county i n 
which the examination i s given for si x t y days p r i o r to the date of 
examination. So long as he i s a q u a l i f i e d elector i n any county of 
the state of Iowa (as defined supra) he has the r i g h t to make the 
application to take the examination. The enactment of Section 441.5, 
supra, merely shows that the l e g i s l a t u r e took cognizance of the 
mobility of our society and the fact that some counties may no longer 
have an elector interested i n the p o s i t i o n . 
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3. To answer your t h i r d question, we state that an 
employee of the Iowa State Tax Commission i s e l i g i b l e to write 
the examination and to seek appointment as assessor or deputy 
assessor. We base our opinion on the f a c t that we can f i n d no 
^statutory p r o h i b i t i o n which would prevent the employee from 
p a r t i c i p a t i n g . 

Section 441.5, supra, s p e c i f i c a l l y points out that the State 
Tax Commission s h a l l prepare the written examination, conduct the 
examination, grade the papers, and c e r t i f y the r e s u l t s thereof. 
,At each step of the examination procedure, the State Tax Commission 
i s bound to maintain i m p a r t i a l i t y toward a l l examinees. 

i . 
4. and 5. The l a s t two questions w i l l be considered together. 

The statute states, "This examination s h a l l be conducted by the 
state tax commission as other s i m i l a r examinations. . .and i n ac
cordance with such other rules as may be prescribed by the state 
tax commission." I t i s our opinion that the statute c l e a r l y s p e l l s 
out who i s to conduct the examination i t s e l f and who i s to make -the 
rules concerning the examination. 

When the statute states that, "Only q u a l i f i e d electors of the 
state s h a l l be e l i g i b l e to take t h i s examination," i t i s the func
t i o n of the examining board to determine who i s an elect o r . I t i s 
the examining board which has the' o v e r a l l r e s p o n s i b i l i t y for the 
examination. The State Tax Commission conducts the examination for 
the examining board. 

I f one cannot q u a l i f y as an elector of the State of Iowa at 
the time the examination i s given, he cannot take the examination, 
and the examining board can refuse to allow him to do so. . 

Very t r u l y yours, 

Thomas W. McKay U 
Special Assistant Attorney General 

TWM/f 



CORPORATIONS; T r a d e Names. I n d u s t r i a l Loan Companies A c t . §§ 2 , 4 
and 25 o f S. F. 132 6 1 s t G.A., §§ 4 9 6 A . 7 , 5 4 7 . 1 , 1962 Code o f Iowa 
as amended. The I n d u s t r i a l Loan Companies A c t d o es n o t p r o h i b i t 
t h e u s e o f t r a d e names by l o a n c o r p o r a t i o n s . The a u d i t o r may n o t 
p r o m u l g a t e a r e g u l a t i o n p r o h i b i t i n g u s e o f t r a d e names. A c o r p o r a 
t i o n may use a d i f f e r e n t t r a d e name a t e a c h o f i t s v a r i o u s b u s i n e s s 
1 o c a t i o n s . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s , Iowa 

J u l y 7, 1965 

Mr. L o m e R. W o r t h i n g t o n 
A u d i t o r o f S t a t e 
S t a t e House 
L O C A L 

Dear Mr. W o r t h i n g t o n ; 

I am i n r e c e i p t o f y o u r l e t t e r o f J u n e 17, 1965, t o t h e A t t o r n e y 
G e n e r a l i n w h i c h you s o l i c i t t h e o p i n i o n o f t h i s o f f i c e i n r e g a r d 
t o t h e f o l l o w i n g e n u m e r a t e d q u e s t i o n s : 

I 

Does t h e I n d u s t r i a l L o a n Companies A c t p r o h i b i t t h e u s e o f t r a d e 
names by l o a n c o r p o r a t i o n s ? 

A t r a d e name i s a name u s e d i n t r a d e t o d e s i g n a t e a p a r t i c u l a r 
b u s i n e s s o f c e r t a i n i n d i v i d u a l s c o n s i d e r e d somewhat as an e n t i t y , 
o r t h e p l a c e a t w h i c h a b u s i n e s s i s l o c a t e d , b u t w h i c h i s n o t a 
t e c h n i c a l t r a d e m a r k . B l a c k ' s Law D i c t i o n a r y . I t has been h e l d 
t o be t h e Iowa l a w t h a t a t r a d e name w h i c h has become o f p e c u n i a r y 
v a l u e o r a b u s i n e s s a d v a n t a g e becomes a " p r o p e r t y r i g h t , " a n d , 
as s u c h , i s e n t i t l e d t o l e g a l p r o t e c t i o n by t h e c o u r t s . B e n e f i c? a 1 
I n d u s t r i a l Loan C o r p . v . K l i n e , 132 F.2d 520 ( 1 9 4 2 ) ; Brown G a r a g e 
Co. v . Brown A u t o & S u p p l y Co., 196 Iowa 8 2 3 , 195 N.W. 514 ( 1 9 2 3 ) ; 
S a p e r s t e i n v . G r u n d , 85 FTSTipp. 647 ( 1 9 4 9 ) . 

The p r o v i s i o n s o f t h e a c t w h i c h m i g h t p o s s i b l y be r e l e v a n t t o t h e 
q u e s t i o n a t hand a r e as f o l l o w s : 

" S e c . 2 ( a ) ' L i c e n s e ' s h a l l mean a p e r m i t o r 
a u t h o r i z a t i o n i s s u e d o r r e q u i r e d u n d e r t h e 
p r o v i s i o n s o f t h i s A c t t o make l o a n s i n a c 
c o r d a n c e w i t h t h i s A c t a t a s i n g l e l o c a t i o n 
o r p l a c e o f b u s i n e s s . " 

" S e c . 4. ... Not more t h a n one p l a c e o f b u s i 
n e s s w h e r e l o a n s a r e made s h a l l be m a i n t a i n e d 
u n d e r t h e same l i c e n s e b u t t h e a u d i t o r may 

#65-7-8 
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i s s u e more t h a n one l i c e n s e t o t h e same 
l i c e n s e e upon c o m p l i a n c e , f o r e a c h a d d i t i o n a l 
l i c e n s e 9 w i t h a l l t h e p r o v i s i o n s o f t h i s A c t 
g o v e r n i n g an o r i g i n a l i s s u a n c e o f a l i c e n s e . " 

" S e c . 2 5 . No l i c e n s e e s h a l l make any l o a n u n d e r 
a n y o t h e r name o r a t any o t h e r p l a c e o f b u s i 
n e s s t h a n t h a t named i n t h e l i c e n s e . " 

The u l t i m a t e o b j e c t i n c o n s t r u c t i o n o f s t a t u t e s i s t o d e t e r m i n e 
t h e r e a l p u r p o s e and m e a n i n g o f t h e l a n g u a g e . Bu i 1 d e r s L a n d Co. v . 
M a r t e n s , 255 Iowa 2 3 1 , 122 N . W . 2 d 189 ( 1 9 6 3 ) . But i n c o n s t r u i n g 
s t a t u t e s , c o u r t s s e a r c h f o r l e g i s l a t i v e i n t e n t as shown by what 
t h e l e g i s l a t u r e a c t u a l l y s a i d r a t h e r t h a n what i t s h o u l d h a v e s a i d 
o r m i g h t have s a i d o r m i g h t h a v e i n t e n d e d t o s a y . A p p e a l o f B o a r d 
o f D i r e c t o r s o f G r i m e s I n d e p e n d e n t S c h o o l D i s t r i c t , Iowa 
1 3 1 N 7W ! 2d 802 , ( S t a t e v . B i'shop, I owa , 132 
N . W . 2 d 455 ( 1 9 6 5 ) . 

The p r o v i s i o n s o f t h e a c t make no s p e c i f i c r e f e r e n c e t o t r a d e names, 
and no p r o h i b i t i o n on t h e u s e o f s u c h names can be c l e a r l y i m p l i e d 
f r o m t h e l a n g u a g e o f t h e a c t . Such a p r o h i b i t i o n w o u l d h a v e t o be 
v e r y c l e a r t o o v e r r u l e o r a b o l i s h t h e s t a t u t o r y and c o u r t p r o t e c t i o n 
w h i c h has been p r o v i d e d f o r t r a d e names i n t h e p a s t . 

Thus i t a p p e a r s t h a t t h e I n d u s t r i a l Loan Companies A c t does n o t 
p r o h i b i t t h e u s e o f t r a d e names by l o a n c o r p o r a t i o n s . 

May t h e A u d i t o r p r o m u l g a t e a r e g u l a t i o n p r o h i b i t i n g t h e u s e o f 
t r a d e names? 

A r t i c l e 4, S e c t i o n 22 o f t h e Iowa C o n s t i t u t i o n g i v e s t h e A u d i t o r 
o f t h e s t a t e a u t h o r i t y t o p e r f o r m s u c h d u t i e s as may be r e q u i r e d 
by l a w . " The p r o v i s i o n s o f t h e I n d u s t r i a l Loan A c t make no s p e c i f i c 
r e f e r e n c e t o t r a d e names and no p r o h i b i t i o n on t h e u s e o f s u c h names 
can be i m p l i e d f r o m t h e l a n g u a g e o f t h e a c t . The a c t t h u s p l a c e s 
no d u t i e s upon t h e A u d i t o r as r e g a r d s t r a d e names. I t a p p e a r s , 
a l s o , t h a t t h e r e a r e no o t h e r s t a t u t o r y p r o v i s i o n s w h i c h w o u l d g i v e 
t h e A u d i t o r a u t h o r i t y o v e r t h i s m a t t e r . 

B e c a u s e t h e r e a p p e a r s t o be no s u c h s t a t u t o r y r e q u i r e m e n t o r 
a u t h o r i t y upon w h i c h t h e A u d i t o r m i g h t b a s e s u c h a r e g u l a t i o n a n d 
b e c a u s e , a s m e n t i o n e d a b o v e , a t r a d e name i s a p r o p e r t y r i g h t p r o 
t e c t e d by t h e l a w , t h e A u d i t o r has no l e g a l a u t h o r i t y t o p r o m u l g a t e 
a r e g u l a t i o n p r o h i b i t i n g t h e use o f t r a d e names. 
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I II 

Can a c o r p o r a t i o n u s e a d i f f e r e n t t r a d e name a t e a c h o f i t s 
v a r i o u s a u t h o r i z e d l o c a t i o n s ? 

B e c a u s e t h e i n d u s t r i a l L o an A c t makes no s p e c i f i c r e f e r e n c e t o 
t r a d e names a n d b e c a u s e no g u i d e l i n e s r e g a r d i n g t h e u s e o f s u c h 
names can be i m p l i e d f r o m t h e l a n g u a g e o f t h e a c t , one must t u r n 
t o o t h e r iowa s t a t u t e s i n a n s w e r i n g t h i s q u e s t i o n . 

S e c . 496A.7 o f iowa's new c o r p o r a t i o n a c t , p a s s e d by t h e 5 8 t h G.A., 
i n 1959, s p e c i f i c a l l y p r o v i d e d f o r t h e a d o p t i o n by c o r p o r a t i o n s 
o f more t h a n one t r a d e name upon c o m p l i a n c e w i t h t h e p r o v i s i o n s o f 
t h a t s e c t i o n . The r e l e v a n t p o r t i o n s o f 4 9 6 A . 7 a r e as f o l l o w s : 

"The c o r p o r a t e name: 

" . . . ( 4 ) S h a l l ! be t h e name u n d e r w h i c h t h e 
c o r p o r a t i o n s h a l l t r a n s a c t b u s i n e s s i n t h i s 
s t a t e u n l e s s t h e c o r p o r a t i o n s h a l l a l s o e l e c t 
t o a d o p t one o r more t r a d e names as p r o v i d e d 
i n t h i s c h a p t e r . 

" ( 5 ) A c o r p o r a t i o n may e l e c t t o a d o p t a t r a d e 
name t h a t i s n e t t h e same a s o r d e c e p t i v e l y 
s i m i l a r t o t h e c o r p o r a t e name o f any o t h e r 
d o m e s t i c c o r p o r a t i o n e x i s t i n g u n d e r t h e l a w s 
o f t h i s s t a t e o r o f a n y f o r e i g n c o r p o r a t i o n 
a u t h o r i z e d t o t r a n s a c t b u s i n e s s i n t h i s s t a t e , 
o r t h e same as o r d e c e p t i v e l y s i m i l a r t o any 
name r e g i s t e r e d o r r e s e r v e d u n d e r t h e p r o v i s i o n s 
o f t h I s c h a p t e r 

"A s e p a r a t e a p p l i c a t i o n a n d a n n u a l f e e s h a l l be 
f i l e d a n d p a i d f o r e a c h t r a d e name a d o p t e d by 
t h e c o r p o r a t i o n . " 

When t h e new c o r p o r a t i o n a c t was u n d e r c o n s i d e r a t i o n i n t h e l e g i s 
l a t u r e , h o w e v e r , an amendment was a d d e d by w h i c h e x i s t i n g d o m e s t i c 
c o r p o r a t i o n s can r e m a i n p e r m a n e n t l y u n d e r t h e o l d l a w I f t h e y w i s h , 
a n d i n c o r p o r a t o r s can c o n t i n u e t o o r g a n i z e u n d e r t h e o l d law w i t h 
o u t r e s t r i c t i o n . , /T96A. 142(1 0 ) , 1962 Code o f Iowa/ The o l d l a w 
r e l a t i n g t o s u c h u s e o f t r a d e names i s n o t as c l e a r a s t h a t i n t h e 
new a c t . 

C h a p t e r 547 o f t h e 1962 Code o f Iowa, p r o v i d i n g f o r t h e c o n d u c t o f 
b u s i n e s s u n d e r t r a d e names., i s t h e o n l y f o r m e r s t a t u t o r y l a w 
c o v e r i n g t h i s m a t t e r , 
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i t p r o v i d e s , i n S e c , 547 •> 1 o f t h a t c h a p t e r a s f o l l o w s : 

l ! 11 s h a l l be u n l a w f u l f o r any p e r s o n o r c o p a r t -
n e r s h i ' p t o engage [n o r c o n d u c t a b u s i n e s s u n d e r 
any t r a d e name, o r any assumed name o f any 
c h a r a c t e r o t h e r t h a n t h e t r u e surname o f e a c h 
p e r s o n o r p e r s o n s o w n i n g o r h a v i n g any i n t e r e s t 
i n such: b u s i n e s s , u n l e s s s u c h p e r s o n o r p e r s o n s 
s h a l l f i r s t f i l e w i t h t h e c o u n t y r e c o r d e r o f t h e 
c o u n t y i n w h i c h t h e b u s i n e s s i s . t o be c o n d u c t e d 
a v e r J f i ed s t a teroen t s h o w i ng t h e name., pos t o f f i ce 
a d d r e s s , a n d r e s i d e n c e a d d r e s s o f e a c h p e r s o n 
own i n g o r h a v i n g any I n t e r e s t In t h e b u s i n e s s , and 
t h e address; w h e r e t h e b u s i n e s s i s t o be c o n d u c t e d , " 

C o r p o r a t i o n s o r g a n i z e d u n d e r t h e o l d l a w cone w i t h i n t h e a b o v e p r o 
v i s i o n s o n l y I f t h e wo r d " p e r s o n " In t h e s t a t u t e can be i n t e r p r e t e d 
b r o a d l y e nough t o i n c l u d e them, T h e r e a r e no c a s e s i n t e r p r e t i n g 
t h i s p o r t i o n o f t h i s s t a t u t e , t h o u g h t h e r e a r e two A t t o r n e y G e n e r a l 
o p i n i o n s d i s c u s s Ing t h e m a t t e r . In 36 GAG 54 I t was s t a t e d t h a t 
C h a p t e r 547 was n o t a p p l i c a b l e t o c o r p o r a t i o n s . In t h a t o p i n i o n 
one L o u i s i a n a case., c o n c e r n i n g t h e v a l i d i t y o f a c o n t r a c t e n t e r e d 
i n t o by a c o r p o r a t i o n us Ing an assumed name, was c i t e d c o n c e r n i n g 
t h e m a t t e r , a n d t h e q u e s t i o n o f w h e t h e r t h e c h a p t e r a p p l i e d t o 
c o r p o r a t i o n s was f i n a l l y d i s m i s s e d a s b e i n g " n o t m a t e r i a l , " In 
26 OAG 103 I t was s t a t e d t h a t t h e w o r d " p e r s o n " was b r o a d enough 
t o i n c l u d e a corporation« Two iowa c a s e s w e r e c i t e d and numerous 
o t h e r a u t h o r i t y was m e n t i o n e d . S i m i l a r l a n g u a g e has been h e l d by 
t h e Iowa C o u r t t o I n c l u d e c o r p o r a t i o n s , Simeon v . C i t y o f S i o u x 
Cj_ty^ 252 iowa 7 7 9 , 108 N.W.2d 5 0 6 , 510 (19361., and t h i s a p p e a r s 
t o be t h e v i e w h e l d by t h e m a j o r i t y o f s t a t e s . 

Even t h o u g h S e c t i o n 547.1 may a p p l y t o c o r p o r a t i o n s , h o w e v e r , i t s 
p r o v i s i o n s a r e u n c l e a r as t o w h e t h e r a c o r p o r a t i o n can u s e a d i f 
f e r e n t t r a d e name a t e a c h o f I t s v a r i o u s a u t h o r i z e d l o c a t i o n s . The 
s t a t u t e p r o v i d e s o n l y t h a t i f a b u s i n e s s i s c o n d u c t e d u n d e r a t r a d e 
name, c e r t a i n r e c o r d i n g r e q u i r e m e n t s must be met. As an h i s t o r i c a l 
m a t t e r t h e v a l u e and p r o t e c t i o n o f t r a d e naraes was b a s e d upon a 
t e r m o f u s a g e i n t h e p a r t i c u l a r l o c a l i t y i n w h i c h t h e p a r t y u s i n g 
i t was d o i n g b u s i n e s s . S a r t o r v . S c h a d e n , 125 Iowa 6 9 6 , 101 N.W. 
5 1 1 , ( 1 9 0 4 ) , S i n c e t h e s t a t u t e d o e s n o t e x p r e s s l y c o v e r t h e p o i n t 
and t r a d e name r i g h t s w e r e o r i g i n a l l y b a s e d on u s a g e i n a p a r t i c u l a 
l o c a l i t y , a n d i n l i g h t o f t h e l e g a l p r o t e c t i o n g i v e n t o t r a d e names 
o r a " p r o p e r t y r i g h t " by o u r c o u r t s , i t a p p e a r s t h a t t h e §547 o f 
t h e 1962 Code o f Iowa does n o t p r e v e n t t h e u s e o f a d i f f e r e n t t r a d e 
name a t e a c h o f s e v e r a l b u s i n e s s l o c a t i o n s . 
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I f S e c t i o n 547 A does n o t a p p l y t o c o r p o r a t i o n s , t h e same r e s u l t 
Is d i c t a t e d , t h o u g h more e m p h a t i c a l l y , by t h e h i s t o r i c a l " t e r m o f 
u s a g e In a p a r t i c u l a r l o c a l i t y " b a s i s f o r t r a d e names, a n d by t h e 
c l e a r l e g i s l a t i v e p o l i c y as s e e n i n t h e 1959 C o r p o r a t i o n A c t . 

Thus a c o r p o r a t i o n can u s e a d i f f e r e n t t r a d e name a t e a c h o f i t s 
v a r i ous a u t h o r I z e d 1 ocafc \ons • 

V e r y t r u l y y o u r s , 

/ S / Wa de C1 a r k:e s J r ., 

WADE CLARKE„ JR 
A s s i s t a n t A t t o r n e y G a n e r a 1 

ms 



COUNTY AND COUNTY OFFICERS: C o u n t y T r e a s u r e r : I n v e s t m e n t P o w e r s . 
§ § 4 5 2 . 1 0 a s amended, 4 5 3 . 1 a s amended, 453*5 a s amended, 4 5 3 . 9 
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T r e a s u r e r may I n v e s t ( 1 ) i n s p e c i a l f u n d s a s p r o v i d e d i n § § 4 5 3 - 5 
a s amended, 4 5 3 . 9 a s amended, a n d 4 5 3 . 1 0 ; ( 2 ) i n t i m e c e r t i f i c a t e s 
o f d e p o s i t o r s a v i n g s a c c o u n t s i n c e r t a i n b a n k s t h o s e c e r t a i n 
f u n d s a s p r o v i d e d i n § 4 5 3 . 1 ; a n d ( 3 ) i n c e r t a i n s e c u r i t i e s , 
i n c l u d i n g t h o s e i s s u e d and I n s u r e d by t h e F e d e r a l H o u s i n g A dmin
i s t r a t i o n , t h o s e f u n d s e l i g i b l e f o r i n v e s t m e n t a s p r o v i d e d i n 
§ 6 8 2 . 4 5 . 

S t a t e o f 8owa 
• D E P A R T M E N T OF J U S T I C E 

Des M o i n e s 

J u l y 12, 1965 

Mr. P a u l F r a n z e n b u r g 
T r e a s u r e r o f S t a t e 
S t a t e House 
LOCAL 

Dear Mr. F r a n z e n b u r g : 

You have r e f e r r e d t o us t h e f o l l o w i n g q u e s t i o n w h i c h was s u b m i t t e d 
t o you by a C o u n t y T r e a s u r e r : 

" D u r i n g A p r i l a n d O c t o b e r when o u r t r e a s u r e r ' s o f f i c e 
c o l l e c t s a g r e a t d e a l o f r e v e n u e . I t o c c u r r e d t o us 
t h i s money c o u l d be p u t t o w o r k f o r a t h i r t y - d a y 
p e r i o d a t l e a s t . S i n c e t h e Code c o v e r s m a k i n g I n v e s t 
ments f r o m t h r e e m onths t o a y e a r h o w e v e r , we q u e s 
t i o n e d t h e l e g a l i t y o f s u c h a s h o r t t e r m . S i n c e a t 
t h e s e r u s h p e r i o d s I t i s p h y s i c a l l y i m p o s s i b l e t o 
a p p o r t i o n I t a l l o u t due t o t h e s t a g g e r i n g amount o f 
r e c e i p t s , i t does seem a shame t o j u s t l e t i t l a y 
i d l e . We had two m i l l i o n d o l l a r s we c o u l d have p u r 
c h a s e d a U.S. T r e a s u r y B i l l w i t h a n d made q u i t e a 
l o t o f i n t e r e s t e v e n f o r t h i r t y d a y s . What Is y o u r 
o p i n i o n ? " 

F o l l o w i n g i s a summary o f t h e powers o f c o u n t y o f f i c e r s i n r e g a r d 
t o i n v e s t m e n t o f f u n d s . The b a s i c power t o d e p o s i t money I s c o n 
t a i n e d i n S e c t i o n 4 5 3 . 1 , 1962 Code o f Iowa, a s amended by Chap
t e r 2 7 8 P S e c t i o n 1, A c t s o f t h e 6 0 t h G.A. I t r e a d s a s f o l l o w s : 

"The t r e a s u r e r o f s t a t e , a n d o f e a c h c o u n t y , c i t y , t o w n , 
and s c h o o l c o r p o r a t i o n , and e a c h t o w n s h i p c l e r k a n d e a c h 
c o u n t y r e c o r d e r , a u d i t o r , s h e r i f f , e a c h c l e r k a n d b a i l i f f 
o f t h e m u n i c i p a l c o u r t , and c l e r k o f t h e d i s t r i c t c o u r t , 
and e a c h s e c r e t a r y o f a s c h o o l b o a r d s h a l l d e p o s i t a l l 
f u n d s In t h e i r hands i n s u c h b a n k s a s a r e f i r s t a p p r o v e d 
by t h e e x e c u t i v e c o u n c i l , b o a r d o f s u p e r v i s o r s , c i t y o r 
town c o u n c i l , b o a r d o f s c h o o l d i r e c t o r s , o r t o w n s h i p 

6 5 - 7 - 1 0 
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t r u s t e e s , r e s p e c t i v e l y . However, any c o u n t y , c i t y , town 
o r s c h o o l c o r p o r a t i o n may i n v e s t f u n d s n o t i m m e d i a t e l y 
n e e d e d f o r c u r r e n t o p e r a t i n g e x p e n s e s i n t i m e c e r t i f i c a t e s 
o f d e p o s i t o r s a v i n g s a c c o u n t s i n b a n k s a p p r o v e d a s de
p o s i t o r i e s a s i n t h i s c h a p t e r p r o v i d e d . T h i s a u t h o r i t y 
s h a l l be i n a d d i t i o n t o t h a t g r a n t e d by s e c t i o n s 453«9 
and 4 5 3 . 1 0 . The t r e a s u r e r o f s t a t e s h a l l i n v e s t o r de
p o s i t a s p r o v i d e d i n s e c t i o n 4 5 2 . 1 0 any o f t h e p u b l i c 
f u n d s n o t c u r r e n t l y n e e d e d f o r o p e r a t i n g e x p e n s e s . The 
l i s t o f p u b l i c d e p o s i t o r i e s a nd t h e amounts s e v e r a l l y 
d e p o s i t e d t h e r e i n s h a l l be a m a t t e r o f p u b l i c r e c o r d . 
The t e r m 'bank' s h a l l e mbrace any c o r p o r a t i o n , f i r m , o r 
i n d i v i d u a l e n g a g e d i n a g e n e r a l b a n k i n g b u s i n e s s . " 
( E m p h a s i s a d d e d ) 

You w i l l n o t e t h a t t h e u n d e r l i n e d p o r t i o n l i m i t s t h e i n v e s t m e n t 
o f f u n d s t o " c e r t i f i c a t e s o f d e p o s i t o r s a v i n g s a c c o u n t s " i n 
c e r t a i n b a n k s . T h i s d o es n o t p r o v i d e f o r t h e i n v e s t m e n t i n gov
e r n m e n t s e c u r i t i e s o r o t h e r s h o r t t i m e s e c u r i t i e s . I am r e l i a b l y 
i n f o r m e d t h a t c e r t i f i c a t e s o f d e p o s i t a r e t o be d e p o s i t e d f o r a 
minimum o f n i n e t y d a y s a n d , f o r s a v i n g s a c c o u n t s t o draw i n t e r e s t , 
t h e y must be d e p o s i t e d f o r a minimum o f n i n e t y d a y s . 

S e c t i o n 453.1 r e f e r s t o S e c t i o n s 453-9 a s amended, and 4 5 3 . 1 0 
o f t h e 1962 Code o f i o w a , w h i c h r e f e r t o s i n k i n g f u n d s a n d i n v e s t 
ment o f f u n d s c r e a t e d by e l e c t i o n s . 

S e c t i o n 453.1 a l s o r e f e r s t o S e c t i o n 4 5 2 . 1 0 , as amended by House 
F i l e 663, A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , w h i c h r e a d s a s f o l 
l o w s ; 

"The s t a t e t r e a s u r e r and e a c h c o u n t y t r e a s u r e r s h a l l a t 
a l l t i m e s k e e p a l l f u n d s c o m i n g i n t o t h e i r p o s s e s s i o n 
a s p u b l i c money, i n a v a u l t o r s a f e , t o be p r o v i d e d f o r 
t h a t p u r p o s e , o r In some bank l e g a l l y d e s i g n a t e d a s a 
d e p o s i t o r y f o r s u c h f u n d s . However, t h e t r e a s u r e r o f 
s t a t e s h a l l i n v e s t , u n l e s s o t h e r w i s e p r o v i d e d , any o f t h e 
p u b l i c f u n d s n o t c u r r e n t l y n e e d e d f o r o p e r a t i n g e x p e n s e s 
i n bonds o r o t h e r e v i d e n c e s o f i n d e b t e d n e s s w h i c h a r e 
o b l i g a t i o n s o f o r a r e g u a r a n t e e d by t h e U n i t e d S t a t e s o f 
A m e r i c a ; o r make t i m e d e p o s i t s o f s u c h f u n d s i n b a n k s a s 
p r o v i d e d i n c h a p t e r 453 a n d r e c e i v e t i m e c e r t i f i c a t e s o f 
d e p o s i t t h e r e f o r . W i t h r e s p e c t t o any t i m e d e p o s i t s 
t h a t t h e s t a t e t r e a s u r e r may p l a c e w i t h any d e p o s i t o r y , 
t h e s t a t e t r e a s u r e r s h a l l r e q u i r e f r o m s u c h d e p o s i t o r i e s a 
p l e d g e c o n s i s t i n g o f bonds o r o t h e r e v i d e n c e s o f i n d e b t e d 
n e s s o f t h e s t a t e o f i o w a , o r o f any c o u n t y , c i t y , t o w n , 
s c h o o l , r o a d , d r a i n a g e , o r o t h e r d i s t r i c t l o c a t e d w i t h i n 
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t h e s t a t e o f Iowa, o r o f any g o v e r n m e n t a l a u t h o r i t y o r 
i n s t r u m e n t a l i t y o f t h e s t a t e o f Iowa, o r bonds o r 
o t h e r e v i d e n c e s o f i n d e b t e d n e s s w h i c h a r e o b l i g a t i o n s o f 
o r g u a r a n t e e d by t h e U n i t e d S t a t e s o f A m e r i c a , s a i d 
p l e d g e t o be one h u n d r e d p e r c e n t o f t h e amount o f s a i d 
d e p o s i t , l e s s $10,000 i n s u r a n c e a s p r o v i d e d by t h e F e d e r a l 
D e p o s i t I n s u r a n c e C o r p o r a t i o n , and s a i d p l e d g e t o be e v i 
d e n c e d by a s a f e - k e e p i n g r e c e i p t o f t h e s e c u r i t i e s de
p o s i t e d i s s u e d by a f e d e r a l r e s e r v e bank o r a b r a n c h 
t h e r e o f o r a c o r r e s p o n d e n t bank., and s a i d s a f e - k e e p i n g 
r e c e i p t s t o be f u r n i s h e d t o t h e s t a t e t r e a s u r e r . 5 1 

I t i s t o be n o t e d t h a t t h e c o u n t y t r e a s u r e r i s m e n t i o n e d i n t h e 
f i r s t s e n t e n c e , b u t t h a t i s o n l y i n r e g a r d t o t h e k e e p i n g o f f u n d s 
i n a bank o r v a u l t . The r e m a i n d e r o f t h e c h a p t e r r e f e r s t o t h e 
i n v e s t m e n t o f o n l y t h e T r e a s u r e r o f S t a t e . 

S e c t i o n 682.4-5 o f t h e 1962 Code o f Iowa does p r o v i d e an a d d i t i o n a l 
i n v e s t m e n t power w h i c h ca n be u s e d by t h e c o u n t i e s . T h i s s e c t i o n 
r e a d s a s f o l l o w s s 

" I n s u r a n c e c o m p a n i e s a n d b u i l d i n g a n d l o a n a s s o c i a t i o n s 
( 1 ) may make s u c h l o a n s and a d v a n c e s o f c r e d i t a n d p u r 
c h a s e s o f o b l i g a t i o n s r e p r e s e n t i n g l o a n s a n d a d v a n c e s 
o f c r e d i t a s a r e e l i g i b l e f o r i n s u r a n c e p u r s u a n t t o t i t l e 
1, s e c t i o n 2, o f t h e N a t i o n a l H o u s i n g A c t (12 USC, §§ 
1 7 0 1 - 1 7 3 2 ) , and may o b t a i n s u c h I n s u r a n c e , ( 2 ) may make 
s u c h l o a n s , s e c u r e d by r e a l p r o p e r t y o r l e a s e h o l d , a s 
t h e f e d e r a l h o u s i n g adf~5n5 s t r a t o r i n s u r e s o r makes a com
m i t m e n t t o i n s u r e p u r s u a n t t o t i t l e II o f the. N a t i o n a l 
H o u s i n g A c t , and may o b t a i n s u c h i n s u r a n c e . 

" I t s h a l l be l a w f u l f o r i n s u r a n c e c o m p a n i e s , b u i l d i n g 
and l o a n a s s o c i a t i o n s , t r u s t e e s , g u a r d i a n s , e x e c u t o r s , 
a d m i n i s t r a t o r s , and o t h e r f i d u c i a r i e s , t h e s t a t e and 
i t s po 1 11 i c a 1 s u b d I v 1. sJLons, a n d i n s t i t u t i o n s a nd a g e n c i e s 
t h e r e o f , a n d a l l o t h e r p e r s o n s , a s s o c i a t i o n s , and c o r 
p o r a t i o n s , s u b j e c t t o t h e laws o f t h i s s t a t e , t o I n v e s t 
t h e 5 r ftLQds. a n d t h e moneys i n t h e i r c u s t o d y o r p o s s e s 
s i o n , e l i g i b l e f o r i n v e s t m e n t , i n bonds and n o t e s s e c u r e d 
by m o r t g a g e o r t r u s t d e e d i n s u r e d by t h e f e d e r a l h o u s 
i n g a d m i n i s t r a t o r , and i n t h e d e b e n t u r e s I s s u e d by t h e 
f e d e r a l h o u s i n g a d m i n i s t r a t o r p u r s u a n t t o t i t l e 11 
o f t h e N a t i o n a l H o u s i n g A c t , a n d i n s e c u r i t i e s i s s u e d 
by n a t i o n a l m o r t g a g e a s s o c i a t i o n s , o r s i m i l a r c r e d i t 
i n s t i t u t i o n s now o r h e r e a f t e r o r g a n i z e d u n d e r t i t l e i l l 
o f t h e N a t i o n a l H o u s i n g A c t , a n d In r e a l e s t a t e l o a n s 
w h i c h a r e g u a r a n t e e d o r I n s u r e d by t h e a d m i n i s t r a t o r o f 
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v e t e r a n s " a f f a i r s u n d e r t h e p r o v i s i o n s o f t i t l e M i o f 
t h e S e r v i c e m e n ' s R e a d j u s t m e n t A c t o f 1944, a s amended, 
o t h e r w i s e known a s t h e 'Go!. B i l l o f R i g h t s . " ' 
( E m p h a s i s a d d e d ) 

T h e r e a r e two q u e s t i o n s a r i s i n g o u t o f t h e i n t e r p r e t a t i o n o f S e c 
t i o n 6 8 2 . 4 5 . i n an i n f o r m a l o p i n i o n i s s u e d by t h i s o f f i c e on May 
11, 1965, In r e g a r d . t o t h i s s e c t i o n , i t was i n t e r p r e t e d t h a t t h e 
T r e a s u r e r o f S t a t e may i n v e s t f u n d s n o t c u r r e n t l y n e e d e d f o r 
o p e r a t i n g e x p e n s e s In t h e s e c u r i t i e s m e n t i o n e d In t h e a b o v e Code 
s e c t i o n . The o t h e r q u e s t i o n w h i c h a r i s e s i s w h e t h e r a c o u n t y i s 
a p o l i t i c a l s u b d i v i s i o n o f t h e s t a t e . I t I s a f u n d a m e n t a l 
p r i n c i p l e h e l d many t i m e s by t h e Iowa Supreme C o u r t t h a t c o u n t i e s 
a r e s u b d i v i s i o n s o f t h e s t a t e . S c o t t C o u n t y v. J o h n s o n , 209 Iowa 
215, 222 N.Wo 378 ( 1 9 2 9 ) ; Brown v T D a v i s County", 195 Towa 1341, 
195 N.W. 363 ( 1 9 2 3 ) . In o u r o p i n i o n o f May 1 1 , we p o i n t e d o u t 
t h e l e g i s l a t i v e h i s t o r y o f S e c t i o n 682.45 and q u o t e d t h e h e a d i n g 
o f House F i l e 438 w h i c h i s r e c o r d e d a s C h a p t e r 120, A c t s - o f t h e 
4 6 t h G e n e r a l A s s e m b l y . T h e r e was l e g i s l a t i v e i n t e n t t o p r o m o t e 
t h e o b j e c t s o f t h e N a t i o n a l H o u s i n g A c t by a u t h o r i z i n g " t h e 
s t a t e o f Iowa a n d I t s p o l i t i c a l s u b d i v i s i o n s " t o i n v e s t i n s a i d 
s e c u r1 1 1 e s . 

Our a d v i c e t o you i s t h a t t h e I n v e s t m e n t power o f t h e c o u n t y t r e a s 
u r e r In t h e h a n d l i n g o f e v e r y - d a y a c c o u n t s i s l i m i t e d t o i n v e s t m e n t 
i n c e r t i f i c a t e s o f d e p o s i t o r i n s a v i n g s a c c o u n t s , e x c e p t a s p r o 
v i d e d i n S e c t i o n 6 8 2 . 4 5 . 

However, t h e r e I s a n o t h e r e x c e p t i o n p r o v i d e d In S e c t i o n 453.5 o f 
t h e Code, a s amended by C h a p t e r 278, S e c t i o n 2, o f t h e A c t s o f 
t h e 6 0 t h G e n e r a l A s s e m b l y . T h a t s e c t i o n r e a d s a s f o l l o w s : 

" I f none o f t h e d u l y a p p r o v e d b a n k s w i l l a c c e p t s a i d 
d e p o s i t s u n d e r t h e c o n d i t i o n s h e r e i n p r e s c r i b e d o r 
a u t h o r i z e d , s a i d f u n d s may be d e p o s i t e d In any a p p r o v e d 
bank o r b a n k s c o n v e n i e n t l y l o c a t e d w i t h i n t h e s t a t e . 

" i f a g o v e r n m e n t a l u n i t s e c u r e s r e s o l u t i o n s d u l y 
a d o p t e d by t h e b o a r d o f d i r e c t o r s o f two o r more law
f u l d e p o s i t o r y b a n k s t o w h i c h a bona f i d e p r o f f e r t o 
d e p o s i t f u n d s e i t h e r In a s a v i n g s a c c o u n t o r i n a 
t i m e c e r t i f i c a t e o f d e p o s i t , f o r some p e r i o d e x t e n d 
i n g f r o m n i n e t y d a y s t o one y e a r w i t h t h e p r i v i l e g e 
o f r e n e w a l I f m u t u a l l y d e s i r e d , a n d w h i c h r e s o l u t i o n s 
a r e d a t e d w i t h i n t e n d a y s o f t h e p r o f f e r a nd d e c l i n e 
s u c h p u b l i c d e p o s i t , t h e n and o n l y t h e n may s u c h 
g o v e r n m e n t a l u n i t i n v e s t s u c h f u n d s so d e c l i n e d i n 
I n t e r e s t - b e a r i n g n o t e s , c e r t i f i c a t e s o r bonds o f t h e 
U n i t e d S t a t e s . " 



Mr." P a u l F r a n z e n b u r g _ c - J u l y 12, 1965 

The Code o f Iowa p r o v i d e s f o r t h e i n v e s t m e n t o f s p e c i f i e d f u n d s i n 
c e r t a i n g o v e r n m e n t s e c u r i t i e s u n d e r t h e p r o v i s i o n s o f S e c t i o n s 453-5 
as amended, 453-9 a s amended, a n d 4 5 3 - 1 0 . S e c t i o n 453-1 p r o v i d e s 
t h a t c o u n t i e s may I n v e s t f u n d s n o t i m m e d i a t e l y n e e d e d f o r c u r r e n t 
o p e r a t i n g e x p e n s e s In t i m e c e r t i f i c a t e s o f d e p o s i t o r s a v i n g s a c 
c o u n t s . A d d i t i o n a l a u t h o r i t y f o r I n v e s t i n g n o n - s p e c i f i e d f u n d s 
can o n l y be f o u n d In S e c t i o n 682.45 w h e r e c e r t a i n f e d e r a 1 l y i n s u r e d 
l o a n s may be i n v e s t e d i n , a n d f u n d s n o t i m m e d i a t e l y n e e d e d f o r 
c u r r e n t o p e r a t i n g e x p e n s e s may be u s e d u n d e r t h i s s e c t i o n by t h e 
c o u n t y . I t s h o u l d be n o t e d t h a t S e c t i o n 682.45 g r a n t s t h e power 
o f i n v e s t m e n t t o t h e p o l i t i c a l s u b d i v i s i o n , n o t t h e t r e a s u r e r , 
a n d f u r t h e r , t h a t t h e i n v e s t m e n t s u n d e r S e c t i o n 682.45 may be, I 
am i n f o r m e d , b o t h l o n g t e r m and s h o r t t e r m s e c u r i t i e s . 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / T i m o t h y M c C a r t h y 

T I M O T H Y M C C A R T H Y 
So 1i c I t o r Gene ra1 

ew 



SCHOOLS; R e o r g a n i z a t i o n . §§ 2 7^-37 a n d 2 7 5 . 1 , '962 Code o f Iowa. 
A r e a f r o m a 12 g r a d e s y s t e m d i s t r i c t may n o t be p l a c e d i n t o a 
d i s t r i c t t h a t does n o t m a i n t a i n a 12 g r a d e s y s t e m . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s , iowa 

J u l y 6, 1965 

Mr, G l e n n M, McGee 
M i l l s C o u n t y A t t o r n e y 
G l e n w o o d , Iowa 

Dear Mr. McGee: 

I am i n r e c e i p t o f y o u r l e t t e r o f A p r i l 9, 1965, t o t h e A t t o r n e y 
G e n e r a l i n w h i c h you s o l i c i t t h e o p i n i o n o f t h i s o f f i c e i n r e g a r d 
t o t h e f o l l o w i n g q u e s t i o n ; 

Can s c h o o l d i s t r i c t b o u n d a r i e s be l e g a l l y 
c h a n g e d u n d e r iowa Code s e c t i o n 2 7 4 , 3 7 
t o p u t a r e a f r o m a 12 g r a d e s y s t e m d i s t r i c t 
i n t o a d I s t r 1 c t t h a t does n o t ma I n t a i n a 
12 g r a d e s y s t e m when t h e G e n e r a l A s s e m b l y 
has d e c l a r e d i n Iowa Code s e c t i o n 275.1 
t h a t I t i s a p o l i c y o f t h e s t a t e t h a t a l l 
a r e a be w i t h i n a d i s t r i c t m a i n t a i n i n g a 12 
g r a d e s y s t e m ? 

The r e l e v a n t p o r t i o n s o f t h e s t a t u t e s i n q u e s t i o n a r e as f o l l o w s : 

"274„37 B o u n d a r i e s c h a n g e d by a c t i o n o f b o a r d s -
c o n t r a c t s f o r j o i n t c o n s t r u c t i o n o f b u i l d i n g s 

The b o u n d a r y l i n e s o f c o n t i g u o u s s c h o o l c o r p 
o r a t i o n s may be c h a n g e d by t h e c o n c u r r e n t 
a c t i o n o f t h e r e s p e c t i v e b o a r d s o f d i r e c t o r s 
a t t h e i r r e g u l a r m e e t i n g s In J u l y , o r a t 
s p e c i a l m e e t i n g s c a l l e d f o r t h a t p u r p o s e . 
Such c o n c u r r e n t a c t i o n s h a l l be s u b j e c t t o 
the. a p p r o v a l o f t h e c o u n t y b o a r d o r b o a r d s 
o f e d u c a t i o n i n v o l v e d b u t s u c h c o n c u r r e n t 
a c t i o n s h a l l s t a n d a p p r o v e d i f t h e c o u n t y 
b o a r d o r b o a r d s o f e d u c a t i o n do n o t d i s a p p r o v e 
s u c h c o n c u r r e n t a c t i o n w i t h i n t h i r t y d ays f o l 
l o w i n g r e c e i p t o f n o t i c e t h e r e o f . The c o r p o r a 
t i o n f r o m w h i c h t e r r i t o r y i s d e t a c h e d s h a l l , 
a f t e r t h e c h a n g e , c o n t a i n n o t l e s s t h a n f o u r 
g o v e r n m e n t s e c t i o n s o f l a n d , " 

#65-7-11 



Mr. G l e n n M. McGee J u l y 6, 1965 

" C h a p t e r 275.1 D e c l a r a t i o n o f p o l i c y - s u r v e y s 
* * * 
I t i s f u r t h e r d e c l a r e d t o be t h e p o l i c y o f t h e 
s t a t e t h a t a l l t h e a r e a o f t h e s t a t e s h a l l be i n 
a d i s t r i c t m a i n t a i n i n g t w e l v e g r a d e s by J u l y 1, 
1962. ! f any a r e a o f t h e s t a t e i s n o t i n s u c h a 
d i s t r i c t by J u l y 1, 1962. i t s h a l l be a t t a c h e d 
by t h e c o u n t y b o a r d o f e d u c a t i o n t o some s u c h 
d i s t r i c t , p r o v i d e d . , h o w e v e r , t h a t s u c h a t t a c h m e n t 
has t h e a p p r o v a l o f t h e s t a t e b o a r d o f p u b l i c i n 
s t r u c t i o n b e f o r e b e c o m i n g e f f e c t i v e a n d t h e f u l l 
p ayment o f t h e a g r i c u l t u r e l a n d t a x c r e d i t as 
p r o v i d e d f o r i n c h a p t e r 426.. has been made f o r 
a t l e a s t o ne y e a r p r i o r t o J u l y 1, 1962. Any 
s u c h d i s t r i c t o r p a r t t h e r e o f a t t a c h e d by t h e 
c o u n t y b o a r d o f e d u c a t i o n . , w i t h t h e a p p r o v a l 
o f t h e s t a t e b o a r d o f p u b l i c I n s t r u c t i o n , s h a l l 
h a v e t h e «-igftt t o a p p e a l t h i s a t t a c h m e n t t o a 
c o u r t o f r e c o r d i n t h e c o u n t y i n w h i c h s a i d d i s 
t r i c t o r p a r t t h e r e o f i s l o c a t e d w i t h i n t w e n t y 
days a f t e r the d a t e o f t h e a p p r o v a l by t h e s t a t e 
b o a r d o f p u b l i c i n s t r u c t i o n . " 

I t i s c l e a r t h a t t h e c r e a t i o n o f s c h o o l d i s t r i c t s a n d t h e r e g u l a 
t i o n o f t h e manner o f f i x i n g t h e i r b o u n d a r i e s i s p r o p e r l y w i t h i n 
t h e c o n t r o l o f t h e l e g i s l a t u r e , W i s e v . P a l m e r , 165 Iowa 7 3 1 , 
147 N.W. 167 ( 1 9 1 4 ) . L i n c o l n Tp. S c h o o l D i s t . o f D a l l a s C o u n t y v . 
R e d f i e l d C o n s o l . S c h o o T 3 T ? t . o f _ R e d f j e l d , 226 Iowa 2 9 8 , 283 N~7W. 
881 (1939).. SneTnTust s t i I I d e t e m i n e , h o w e v e r , w h e t h e r t h e a b o v e 
two s t a t u t o r y s e c t i o n s a r e to be g i v e n e q u a l w e i g h t on t h e m a t t e r 
i n q u e s t i o n i n l i g h t o f t h e f a c t t h a t t h e l a t t e r p r o v i s i o n has been 
drawn up as a " d e c l a r a t i o n o f p u b l i c p o l i c y , " r a t h e r t h a n i n t h e 
u s u a l s t a t u t o r y f o r m . 

I t a p p e a r s t h a t a d e c l a r a t i o n o f p u b l i c p o l i c y h a s as much t h e 
f o r c e o f l a w a s a n y s t a t u t e . I t h a s been s t a t e d t h a t "We must 
l o o k t o t h e c o n s t i t u t i o n . , s t a t u t e s , and j u d i c i a l d e c i s i o n s o f t h e 
s t a t e t o d e t e r m i n e I t s p u b l i c p o l i c y , " Andrew v . B r e n o n , 208 Iowa 
3 8 6 , 226 N.W. 7 ( 1 9 2 9 ) , 35 Words & P h r a s e s , t i t l e P u b l i c P o l i c y , p. 
4 8 0 , S e c t i o n 2/5.1 i s a p a r t o f t h a t l a w a d o p t e d by t h e G e n e r a l 
A s s e m b l y a n d a p p r o v e d by t h e g o v e r n o r . I t i s i n f o r m a n d s u b s t a n c e 
a l a w o f t h e s t a t e o f Iowa and by i t s t e r m s a n d a u t h o r i t y i s man
d a t o r y . T h u s , i n i t ' s I n t e r p r e t a t i o n o f t h i s same s e c t i o n , t h e 
Iowa c o u r t has t r e a t e d i t s l a n g u a g e as h a v i n g e q u a l w e i g h t w i t h 
o t h e r s t a t u t o r y lav/. Peter-son v , B o a r d o f E d u c a t i o n i n and f o r 
H a m i l t o n C o u n t y , 251 lowa~T3<5£, 104 N.W.2d 821 ( I 9 6 0 ) • Rob r o c k 
v . C o u n t y B o a r d o f E d u c a t i o n , 250 Iowa 4 2 2 , 94 N.W.2d 101 ( 1 9 5 9 ) 
an d has s t a t e d t h a t s u c h l a n g u a c e i s m a n d a t o r y . L i b e r t y C o n s o l . 
S c h o o l D i s t . v , S c h l n d l e r . 246 Towa 1060, 70 N.W.2d 544 ( 1 9 5 5 ) . 



Mr, G l e n n M. McGee J u l y 6, 1965 

The l a n g u a g e o f s e c t i o n 275.1 p l a c e s a number o f s p e c i f i c l i m i t a 
t i o n s upon t h a t o f s e c t i o n 274.37» The jowa c o u r t has s t a t e d : 

" I t i s a f u n d a m e n t a l r u l e t h a t w h e r e a g e n e r a l 
s t a t u t e , i f s t a n d i n g a l o n e , w o u l d i n c l u d e t h e 
same m a t t e r a s a s p e c i a l s t a t u t e a n d t h u s 
c o n f l i c t w i t h i t , t h e s p e c i a l A c t w i 1 1 b e c o n 
s i d e r e d an e x c e p t i o n t o o r a q u a l i f i c a t i o n o f 
t h e g e n e r a l s t a t u t e a n d w i l l p r e v a i l o v e r i t , 
w h e t h e r i t was p a s s e d b e f o r e o r a f t e r s u c h g e n 
e r a l e n a c t m e n t - Yajrn v . Ci' t y o f Pes M o i n e s , 
2.43 iowa 9 9 1 , 9967 54 N.W'.2d 4 3 9 , 4 4 3 , and c i t a t i o n s ; 
Iowa M u t u a l Tornado, Ins,. A s s r s . v . F"i s h e r , 245 
i owa' 951',~ 955 ."' W N 'M', 2TTEt,* S 65 ? T 2 " C 7J . S . , 
S t a t u t e s , S e c t i o n 3 6 9 , pages 8 4 3 , 844, See 
a l s o - S t a t e _ e x r e ! M i c h a e l " v . McGi 1 1 , 267 W i s . 
3 3 6 , IHH77W" 2 d"4 9T:,~ 4 9 £"7** L I b e r t y ~ C o n s o 1 • S c h o o l 
D i s t . v S ch ! n d I e r , 2.46 I owe" 1 0 6 0 7 0 N.W. 2d 544 
U 9 5 5 ) • ™ ~ ~ " ~ ~ 

In t h e same c a s e l a s t c i t e d , t h e c o u r t s t a t e d : 

"The l e g i s l a t u r e e v i d e n t l y , i n t e n d e d c h a p t e r 275 
t o c o v e r c o m p l e t e ! / t h e s u b j e c t o f s c h o o l d i s 
t r i c t r e o r g a n i z a t i o n a n d t o p r o v i d e a c o m p r e h e n s i v e 
p l a n t h e r e f o r . O b v i o u s l y i t was i n t e n d e d t o e n 
c o u r a g e t h e r e o r g a n i z a t i o n o f d i s t r i c t s i n t h e 
i n t e r e s t s o f economy, e f f i c i e n c y and h i g h e r e d u -
c a 15 ona1 s t a n d a r d s . " 

The r e m o v a l o f t e r r i t o r y f r o m t h e G1 enwood D i s t r i c t wh i ch m a i n t a i n s 
a 12 g r a d e s y s t e m t o t h e Keg C r e e k D i s t r i c t w h i c h d oes n o t m a i n t a i n 
a 12 g r a d e s y s t e m w o u l d a p p e a r t o be a c t i o n c o n t r a r y t o t h e t e r m s 
o f s e c t i o n 2 75 . 1 I f i t w o u l d m e r e l y s e r v e t o e x p a n d t h e t e r r i t o r y 
i n w h i c h no 12 g r a d e s y s t e m i s Irs o p e r a t i o n . The s u b s t a n c e a n d 
i n t e n t o f t h e s t a t u t e a p p e a r s q u i t e c l e a r l y t o be t h e r e d u c t i o n 
a n d n o t t h e e x p a n s i o n o f t e r r i t o r y a n d d i s t r i c t s i n w h i c h t h e r e 
i s no e x i s t i n g 12 g r a d e s y s t e m . 

I f t h e 12 g r a d e s y s t e m p r e s e n t l y I n o p e r a t i o n i n t h e t e r r i t o r y w h i c h 
i s t o be t r a n s f e r r e d w e r e t o be k e p t i n t a c t and i n o p e r a t i o n i n t h a t 
t e r r i t o r y s o t h a t t h e r e s u l t i n g Keg C r e e k D i s t r i c t c o u l d p e r h a p s 
t h e n be t e r m e d a 12 g r a d e s y s t e m , t h i s a l s o w o u l d a p p e a r t o be c o n 
t r a r y t o t h e i n t e n t a n d s u b s t a n c e o f s e c t i o n 275-1 • The s t a t u t e 
seems t o have as. I t s i n t e n t t h e m a i n t e n a n c e o f a 12 g r a d e s y s t e m 
t h r o u g h o u t e a c h s c h o o l d i s t r i c t , n o t i n o n l y a p a r t o f a d i s t r i c t . 
The s t a t u t e makes p r o v i s i o n f o r a t t a c h i n g d i s t r i c t s w i t h o u t 12 
g r a d e s t o t h o s e w i t h 12 g r a d e s , b u t makes none a l l o w i n g t h e r e v e r s e 
p r o c e d u r e . 



Mr. G l e n n M. McGee 4 J u l y 6, 1965 

O n l y one Iowa c a s e has a r i s e n w h i c h c o n c e r n e d a f a c t u a l s i t u a t i o n 
somewhat s i m i l a r t o t h a t h e r e p r e s e n t e d . In P e t e r s o n v . B o a r d o f 
E d u c a t i o n , c i t e d a b o v e , t h e C o u n t y B o a r d o f Ham i1 t o n & Boone C o u n t i e s , 
a c t i n g i n I 9 6 0 as a s i n g l e b o a r d a n d upon a d u l y f i l e d p e t i t i o n , 
f i x e d t h e b o u n d a r i e s o f t h e S o u t h H a m i l t o n Community S c h o o l D i s 
t r i c t a n d s u b m i t t e d t h e p r o p o s i t i o n t o t h e e l e c t o r s . The p r o p o s a l 
was a d o p t e d a n d i t c a r r i e d i n e l e v e n o f t h i r t e e n d i s t r i c t s e m b r a c e d 
i n t h e p r o p o s a l . The S t a n h o p e D i s t r i c t , a 12 g r a d e d i s t r i c t , w h i c h 
v o t e d a g a i n s t t h e r e o r g a n i z a t i o n , b r o u g h t an a c t i o n a g a i n s t t h e 
b o a r d s s t a t i n g t h a t by 275.1 s u c h a p r e - 1 9 6 2 a t t a c h m e n t c o u l d be 
made o n l y a f t e r a p p r o v a l by t h e v o t e r s o f t h e d i s t r i c t b e i n g a t t a c h e d . 
The c o u r t h e l d t h a t b e c a u s e t h e S t a n h o p e d i s t r i c t was a l r e a d y a 
12 g r a d e d i s t r i c t "and h e n c e i s n o t i n c l u d e d i n t h e a r e a o v e r w h i c h 
a c o u n t y b o a r d i s g i v e n a u t h o r i t y t o a t t a c h t o a t w e l v e - g r a d e 
s y s t e m , " and b e c a u s e t h e s i t u a t i o n d i d n o t i n v o l v e an " a t t a c h m e n t 
by a c o u n t y b o a r d " u n d e r 275-1 , t h a t s e c t i o n o f t h e s t a t u t e was 
n o t a p p l i c a b l e . The r e o r g a n i z a t i o n was t h e n h e l d t o meet t h e more 
g e n e r a l r e q u i r e m e n t s o f 274.37-

B e c a u s e t h e P e t e r s o n c a s e i n v o l v e d a p r e - 1 9 6 2 , r e o r g a n i z a t i o n e n 
c o m p a s s i n g p a r t s o f t h i r t e e n s e p a r a t e d i s t r i c t s , i t w o u l d a p p e a r 
t o be d i s t i n g u i s h a b l e upon i t s f a c t s f r o m t h e p r e s e n t s i t u a t i o n . 
A p o s t - 1 9 6 2 r e d i s t r i c t i n g i n w h i c h t e r r i t o r y f r o m one d i s t r i c t i s 
s i m p l y p l a c e d i n a s e c o n d d i s t r i c t , w o u l d c l e a r l y a p p e a r t o come 
w i t h i n b o t h t h e i n t e n t , and l a n g u a g e o f 2 7 5 . 1 . 

T h u s , i t a p p e a r s t h a t s c h o o l d i s t r i c t b o u n d a r i e s c a n n o t be l e g a l l y 
c h a n g e d u n d e r s e c t i o n 2 7 4 . 3 7 t o p u t a r e a f r o m a 12 g r a d e s y s t e m 
d i s t r i c t i n t o a d i s t r i c t t h a t does n o t m a i n t a i n a 12 g r a d e s y s t e m 
when t h e G e n e r a l A s s e m b l y has d e c l a r e d i n 275-1 t h a t i t i s a p o l i c y 
o f t h e s t a t e t h a t a l l a r e a w i t h i n t h e s t a t e be i n s c h o o l d i s t r i c t s 
m a i n t a i n i n g a 12 g r a d e s y s t e m . 

R e s p e c t f u l l y s u b m i t t e d , 

/S/ J o s e p h S. B r i ck 

JOSEPH S. BRICK 
A s s i s t a n t A t t o r n e y G e n e r a l 

ms 



C I T I E S AND TOWNS„ B o a r d s o f T r u s t e e s . §§363.3, 3 9 7 . 1 , 3 97.8, 
397.29, 397.34, 3 9 8 . 1 , 398.9, 398.10, 399.5, 1962 Code o f Iowa. 
The b o a r d s o f t r u s t e e s have f u l l a u t h o r i t y o v e r t h e p l a c e m e n t 
o f s t r e e t l i g h t s , t h e w a t t a g e and d e s i g n o f s u c h l i g h t s , t h e 
p l a c e m e n t o f w a t e r l e v i e s , t h e s i z e o f w a t e r p i p e s , and t h e p l a c e 
ment o f f i r e h y d r a n t s , so l o n g as t h a t a u t h o r i t y i s n o t e x e r c i s e d 
i l l e g a l l y o r u n r e a s o n a b l y i n l i g h t o f o t h e r c i t y p o l i c i e s o r 
p r o g r a m s . The c o s t s o f r e p l a c e m e n t s and i m p r o v e m e n t s o f w a t e r 
s y s t e m s a r e met by l e v i e s by t h e c i t y c o u n c i l and t h e r e n t a l s 
o r r a t e s c h a r g e d by t h e w a t e r b o a r d o f t r u s t e e s . The c o s t s o f 
r e p l a c e m e n t s and i m p r o v e m e n t s o f e l e c t r i c s y s t e m s a r e t o be met 
by t h e r e n t a l s o r r a t e s c h a r g e d by t h e l i g h t t r u s t e e s . The 
t r u s t e e s have f u l l and a b s o l u t e c o n t r o l o v e r t h e a p p l i c a t i o n 
p-nd d i s b u r s e m e n t o f t h e i r f u n d s . 

S t a t e o f Iowa 
DEPARTMENT OF J USTICE 

Des M o i n e s , Iowa 

J u l y 15, 1965 

Hon. A d r i a n B r i n c k 
West P o i n t , Iowa 

Dear Mr. B r i n c k : 

I am i n r e c e i p t o f y o u r l e t t e r o f M a r c h 30, 1965 t o t h e A t t o r n e y 
G e n e r a l i n w h i c h you s o l i c i t t h e o p i n i o n o f t h i s o f f i c e i n r e g a r d 
t o t h e f o l l o w i n g q u e s t i o n s c o n c e r n i n g c i t y g o v e r n m e n t : 

" 1 . Who d e t e r m i n e s t h e p l a c e m e n t o f s t r e e t 
l i g h t s a n d t h e w a t t a g e and d e s i g n o f s u c h 
l i g h t s ? 

"2. Who d e t e r m i n e s w here t h e w a t e r l i n e s a r e t o 
be l a i d , t h e s i z e o f t h e p i p e s t o be u s e d , and 
t h e p l a c e m e n t o f f i r e h y d r a n t s ? 

"3. Who d e t e r m i n e s how t h e c o s t o f t h e s e r e p l a c e 
ments and i m p r o v e m e n t s a r e t o be met? 

"4. j s t h e b u d g e t o f t h e s e v a r i o u s B o a r d s o f 
T r u s t e e s s u b j e c t t o r e v i s i o n and a p p r o v a l o f 
t h e C o u n c i 1 ? " 

S e c t i o n 397.1 and 397.8 o f t h e Iowa Code g i v e s c i t i e s t h e power t o 
e r e c t , m a i n t a i n and o p e r a t e l i g h t and w a t e r s y s t e m s and t h e power 
t o condemn and a p p r o p r i a t e s u c h p r i v a t e p r o p e r t y as may be n e c e s s a r y 
t o e s t a b l i s h s u c h s y s t e m s . However t h e s t a t e may, i f i t d e s i r e s , 
p r e s c r i b e t h e manner i n w h i c h a m u n i c i p a l i t y s h a l l e x e r c i s e i t s 
p o w e r s . T h u s , s e c t i o n 3 97.29 o f t h e c o d e makes p r o v i s i o n s f o r t h e 
p o s s i b l e c o n t r o l a n d management o f e l e c t r i c l i g h t and w a t e r w o r k s 
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f a c i l i t i e s by one o r more b o a r d s o f t r u s t e e s a f t e r a p p r o v a l o f 
s u c h a method by c i t y v o t e r s i n a g e n e r a l e l e c t i o n . I assume t h a t 
i t i s s u c h b o a r d s o f t r u s t e e s t h a t you a r e r e f e r r i n g t o i n y o u r 
l e t t e r . 

Y o u r f i r s t two q u e s t i o n s c o n c e r n t h e d e t e r m i n a t i o n o f t h e p l a c e m e n t 
o f s t r e e t l i g h t s , t h e w a t t a g e and d e s i g n o f s u c h l i g h t s , t h e p l a c e 
ment o f w a t e r l i n e s , t h e s i z e o f w a t e r p i p e s , and t h e p l a c e m e n t o f 
f i r e h y d r a n t s . 

S e c t i o n 397.34 s p e c i f i e s t h a t a b o a r d o f t r u s t e e s s h a l l have a l l 
o f t h e power and a u t h o r i t y o f management and c o n t r o l as i s c o n 
f e r r e d upon w a t e r w o r k s t r u s t e e s u n d e r C h a p t e r 398. S e c t i o n 398.9 
o f C h a p t e r 398 i n c o n f e r r i n g power and a u t h o r i t y on t h e w a t e r w o r k s 
t r u s t e e s s t a t e s i n p a r t as f o l l o w s : 

"The s a i d b o a r d o f t r u s t e e s s h a l l h ave t h e 
power t o c a r r y i n t o e x e c u t i o n t h e c o n t r a c t o r 
c o n t r a c t s f o r t h e p u r c h a s e o r e r e c t i o n o f s u c h 
w a t e r w o r k s , and t o e m p l o y a s u p e r i n t e n d e n t 
and s u c h o t h e r e m p l o y e e s as may be n e c e s s a r y 
and p r o p e r f o r t h e o p e r a t i o n o f s u c h w o r k s , f o r 
t h e c o l l e c t i o n o f w a t e r r e n t a l s , and f o r t h e 
c o n d u c t o f t h e b u s i n e s s i n c i d e n t t o t h e o p e r a t i o n 
t h e r e o f . . . . " 

Where a s t a t u t e s p e c i f i e s and d i r e c t s i n d e f i n i t e t e r m s t h e manner 
i n w h i c h m u n i c i p a l c o r p o r a t e a c t s a r e t o be e x e c u t e d , and p o i n t s 
o u t t h e d e p a r t m e n t s , o f f i c e r s o r a g e n t s who a r e t o p e r f o r m them, 
s u c h s p e c i f i c a t i o n must be s u b s t a n t i a l l y f o l l o w e d . The d i r e c t i o n 
o f a d e f i n i t e and c e r t a i n method o f p r o c e d u r e i n t h e g r a n t o f power 
t o m u n i c i p a l a u t h o r i t i e s , i t i s u s u a l l y h e l d , e x c l u d e s a l l o t h e r 
methods by i m p l i c a t i o n o f l a w . E b e r t v. S h o r t , 199 Iowa 147, 201 
N.W. 7 93, 796 ( 1 9 2 5 ) ; Pes M o i n e s v. G i I c h r i s t , 67 Iowa 210, 25 
N.W. 136 (1885); McQui11 i n . M u n i c i p a l C o r p o r a t i o n s §10.27. I t i s 
c l e a r , h o w e v e r , t h a t s u c h p o w e r s must be e x e r c i s e d i n a l e g a l 
and r e a s o n a b l e manner. C e n t r a l L i f e A s s u r a n c e S o c i e t y o f U n i t e d 
S t a t e s v. C i t y o f Pes M o i n e s , 185 Iowa 573, 171 N.W. 31 (1919) 
M c Q u i l l l n , M u n i c i p a l C o r p o r a t i o n s §10.27. Under s e c t i o n 363.3 
o f t h e Iowa Code, a l l powers n o t c o n f e r r e d by s t a t u t e , a r e h e l d 
by t h e c o u n c i 1 . 

In l i g h t o f t h e p o w e r s g i v e n t o s e c t i o n 3 97.29 b o a r d s o f t r u s t e e s 
t o c o n t r a c t and t o c o n d u c t b u s i n e s s i n c i d e n t t o t h e o p e r a t i o n w i t h 
w h i c h s u c h a b o a r d may be c o n c e r n e d , i t a p p e a r s t h a t s u c h a b o a r d 
has f u l l a u t h o r i t y and c o n t r o l o v e r a l l o f t h e m a t t e r s l i s t e d In 
y o u r f i r s t two q u e s t i o n s . I t i s a l s o c l e a r , h o w e v e r , t h a t t h a t 
a u t h o r i t y ends when i t i s e x e r c i s e d i l l e g a l l y o r u n r e a s o n a b l y i n 
l i g h t o f o t h e r c i t y p o l i c i e s o r p r o g r a m s . What i s d e t e r m i n e d as 
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b e i n g r e a s o n a b l e o r u n r e a s o n a b l e w i l l d e p e n d upon t h e p a r t i c u l a r 
f a c t u a l s i t u a t i o n . 

Y o u r t h i r d q u e s t i o n c o n c e r n s t h e d e t e r m i n a t i o n o f t h e m ethod by . 
w h i c h t h e c o s t s o f r e p l a c i n g and i m p r o v i n g t h e l i g h t and w a t e r 
s y s t e m s o f a c i t y a r e t o be met. S e c t i o n 399.5 o f t h e iowa Code 
g i v e s c i t i e s t h e power t o l e v y a t a x o f one and o n e - f o u r t h m i l l s 
on t h e d o l l a r on t a x a b l e c i t y p r o p e r t y , s u c h money t o be u s e d f o r 
w a t e r w o r k s p u r p o s e s . S e c t i o n 398.1 g i v e s c i t i e s t h e power t o 
l e v y , i n a d d i t i o n t o t h e r e g u l a r w a t e r t a x , a t a x o f o n e - h a l f 
m i l l f o r t h e p u r p o s e of c r e a t i n g a s i n k i n g f u n d t o be u s e d on 
w a t e r w o r k s e x p e n d i t u r e s . T h e s e t a x e s a r e l e v i e d by t h e c o u n c i l . 
S e c t i o n 398.10 g i v e s t h e b o a r d o f t r u s t e e s power t o f i x t h e w a t e r 
r e n t a l s o r r a t e s t o be c h a r g e d . 

S i n c e s e c t i o n 397.34 g i v e s t h e b o a r d o f t r u s t e e s a l l t h e power and 
a u t h o r i t y i n t h e management and c o n t r o l o f t h e u t i l i t i e s w i t h w h i c h 
t h e y a r e c o n c e r n e d as i s c o n f e r r e d upon w a t e r w o r k s t r u s t e e s u n d e r 
C h a p t e r 398, and s i n c e s e c t i o n 398.10 g i v e s t h e b o a r d o f t r u s t e e s 
power t o f i x w a t e r r e n t a l s o r r a t e s , t h e same s e c t i o n w o u l d a p p e a r 
t o p e r m i t t r u s t e e s c o n c e r n e d w i t h e l e c t r i c power t o s e t s i m i l a r 
r a t e s . 

T hus, t h e c o s t s o f t h e m e n t i o n e d r e p l a c e m e n t s and i m p r o v e m e n t s 
by w a t e r s y s t e m s a r e t o be met by l e v i e s by t h e c i t y c o u n c i l and 
t h e r e n t a l s o r r a t e s c h a r g e d by t h e w a t e r b o a r d o f t r u s t e e s . 
The c o s t s o f t h e m e n t i o n e d r e p l a c e m e n t s and i m p r o v e m e n t s o f e l e c t r i c 
s y s t e m s a r e t o be met by t h e r e n t a l s o r r a t e s c h a r g e d by t h e l i g h t 
t r u s t e e s . 

Y o u r f i n a l q u e s t i o n r e l a t e s t o t h e b u d g e t s o f t h e v a r i o u s b o a r d s 
o f t r u s t e e s . S e c t i o n 398.9 s t a t e s i n p a r t as f o l l o w s : 

" . . . A l l money c o l l e c t e d by t h e b o a r d o f w a t e r 
w o r k s t r u s t e e s s h a l l be d e p o s i t e d a t l e a s t 
w e e k l y by them, w i t h t h e c i t y t r e a s u r e r ; and 
a l l money so d e p o s i t e d and a l l t a x money r e 
c e i v e d by t h e c i t y t r e a s u r e r f r o m any s o u r c e , 
l e v i e d and c o l l e c t e d f o r and on a c c o u n t o f t h e 
w a t e r w o r k s , s h a l l be k e p t by t h e c i t y t r e a s u r e r 
as a s e p a r a t e and d i s t i n c t f u n d . The c i t y 
t r e a s u r e r s h a l l be l i a b l e on h i s o f f i c i a l bond 
f o r s u c h f u n d s t h e same as f o r o t h e r f u n d s r e 
c e i v e d by h i m as s u c h t r e a s u r e r . Such moneys s h a l l 
be p a i d o u t by t h e c i t y t r e a s u r e r o n l y on t h e 
w r i t t e n o r d e r o f t h e b o a r d o f w a t e r w o r k s t r u s t e e s , 
who s h a l l have f u l l and a b s o l u t e c o n t r o l o f t h e 
a p p l i c a t i o n and d i s b u r s e m e n t t h e r e o f f o r t h e 
p u r p o s e s p r e s c r i b e d by law, i n c l u d i n g t h e p a y 
ment o f a l l i n d e b t e d n e s s a r i s i n g i n t h e c o n s t r u c t i o n 
o f s u c h w o r k s , and t h e m a i n t e n a n c e , o p e r a t i o n , and 
e x t e n s i o n t h e r e o f . " 
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The l a n g u a g e o f t h i s s e c t i o n i s s p e c i f i c and d e f i n i t e and a p p e a r s 
q u i t e c l e a r l y t o g i v e f u l l a n d a b s o l u t e c o n t r o l o v e r t h e a p p l i c a t i o n 
and d i s b u r s e m e n t o f f u n d s t o t h e b o a r d o f t r u s t e e s . 

In c o n c l u s i o n , t h e b o a r d s o f t r u s t e e s h a v e f u l l a u t h o r i t y o v e r 
t h e p l a c e m e n t o f s t r e e t l i g h t s , t h e w a t t a g e and d e s i g n o f s u c h 
l i g h t s , t h e p l a c e m e n t o f w a t e r l e v i e s , t h e s i z e o f w a t e r p i p e s , 
and t h e p l a c e m e n t o f f i r e h y d r a n t s , s o l o n g as t h a t a u t h o r i t y 
i s n o t e x e r c i s e d i l l e g a l l y o r u n r e a s o n a b l y i n l i g h t o f o t h e r c i t y 
p o l i c i e s o r p r o g r a m s . The c o s t s o f r e p l a c e m e n t s and i m p r o v e m e n t s 
o f w a t e r s y s t e m s a r e met by l e v i e s by t h e c i t y c o u n c i l and t h e 
r e n t a l s o r r a t e s c h a r g e d by t h e w a t e r b o a r d o f t r u s t e e s . The c o s t s 
o f r e p l a c e m e n t s and i m p r o v e m e n t s o f - e l e c t r i c s y s t e m s a r e t o be met 
by t h e r e n t a l s o r r a t e s c h a r g e d by t h e l i g h t t r u s t e e s . The t r u s t e e s 
have f u l l and a b s o l u t e c o n t r o l o v e r "c he a p p l i c a t i o n and d i s b u r s e 
ment o f t h e i r f u n d s . -

V e r y t r u l y y o u r s , 

Is/ J o s e p h S. B r i c k 

JOSEPH S. BRICK 
A s s i s t a n t A t t o r n e y G e n e r a l 

bj 



REORGANIZATION ~ J o i n t C o u n t y P " ; ~ - * 2/5.8, 1962 Code o f Iowa. 
A change i n t h e i n t e r n a l b o u n d a r i e s o f a j o i n t c o u n t y p l a n must 
be a d o p t e d by t h e j o i n t c o u n t y b o a r d s In t h e same manner t h a t t 
o r i g i n a l j o i n t c o u n t y p l a n was a d o p t e d . 

S t a t e o f Iowa 
iPARTMENT OF J U S T I C E 

Des M o i n e s , i owa 

J u l y 2 6 , 1965 

Mr. C h a r l e s B a r l o w 
P a l o A l t o County A t t o r n e y 
Emme t s b u r g, Iowa 

Dear Mr. B a r l o w : 

T h i s i s i n r e s p o n s e t o y o u r r e c e n t w h e r e i n you pose t h e f o l l o w i 
s i t u a t i o n : 

"The p r e s e n t c c ; . ' t , r e o r g a n i z a t i o n p l a n e s t a b l i s h e d 
by j o i n t a c t i o n o f t h e c o u n t y b o a r d s e x t e n d s i n t o 
f i v e ( 5 ) a d j a c e n t c o u n t i e s a n d I t s e t s up f o u r (k) 
s c h o o l d i s t r i c t s . One o f t h e c o u n t y b o a r d s i s 
s t u d y i n g t h e p o s s i b i l i t i e s o f r e m o v i n g t h e i n t e r n a l 
b o u n d a r i e s a n d l e a v i n g t h e e x t e r n a l b o u n d a r i e s o f 
t h e p l a n u n c h a n g e d , " 

You t h e n a s k : 

"What method o f a p p r o v a l Is n e c e s s a r y t o change t h e 
i n t e r n a l b o u n d a r i e s o f a s c h o o l r e o r g a n i z a t i o n p l a n 
t h a t e x t e n d s i n t o f i v e c o u n t i e s ? " 

In a n s w e r t o y o u r q u e s t i o n an o p i n i o n t o Mr. Lynn Morrow, 
A l l a m a k e e C o u n t y A t t o r n e y , i s s u e d by t h i s o f f i c e i n 58 OAG 227 
i s r e l e v a n t . The a b o v e o p i n i o n p r o v i d e s In p a r t : 

" ' F o r p u r p o s e s o f t h i s c h a p t e r t h e p l a n n i n g o f 
j o i n t d i s t r i c t s Is d e f i n e d t o i n c l u d e a l l o f t h e 
f o l l o w i ng a c t s : 

" ' 1 , P r e p a r a t i o n o f a w r i t t e n j o i n t p l a n i n w h i c h 
c o n t i g u o u s t e r r i t o r y i n two o r more c o u n t i e s i s 
c o n s i d e r e d a p a r t o f t h e p o t e n t i a l s c h o o l d i s t r i c t 
i n t h e c o u n t y on b e h a l f o f w h i c h s u c h c o u n t y p l a n 
i s f i l e d w i t h t h e s t a t e d e p a r t m e n t o f p u b l i c 
i n s t r u c t i o n by t h e c o u n t y b o a r d o f e d u c a t i o n i n 
and f o r s u c h c o u n t y , 
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Mr. C h a r l e s B a r l o w _ 2 - J u l y 26, 1965 

I M 2 „ A d o p t i o n o f s u c h p l a n a t a j o i n t s e s s i o n o f t h e 
s e v e r a l c o u n t y b o a r d s - o f e d u c a t i o n i n whose c o u n t i e s 
s u c h t e r r i t o r y i s s i t u a t e d . . . 1 

"Thus, a j o i n t p l a n i s one a c t u a l l y a d o p t e d by t h e 
c o u n t y b o a r d s o f e d u c a t i o n o f t h e s e v e r a l c o u n t i e s 
w i t h i n t h e b o u n d a r i e s o f w h i c h t e r r i t o r y p r o p o s e d t o 
c o m p r i s e a r e o r g a n i z e d s c h o o l d i s t r i c t i s s i t u a t e d . 

" S e c t i o n 2 7 5 . 1 2 , Code 1958, ( S e c t i o n 2 7 5 . 1 2 , Code. 
1954, as amended by 5 7 t h G.A., Ch. 129, §§2, 12; 
Ch. 130, §1) p r o v i d e s i n p e r t i n e n t p a r t : 

"'A p e t i t i o n d e s c r i b i n g t h e b o u n d a r i e s , o r a c c u r a t e l y 
- d e s c r i b i n g t h e a r e a i n c l u d e d t h e r e i n by l e g a l 

d e s c r i p t i o n , o f t h e p r o p o s e d d i s t r i c t , w h i c h 
b o u n d a r i e s o r a r e a d e s c r i b e d s h a l l c o n f o r m t o 
c o u n t y p l a n o r t h e p e t i t i o n s h a l l r e q u e s t c h a n g e 
o f t h e c o u n t y p l a n , s h a l l be f i l e d w i t h t h e 
s u p e r i n t e n d e n t o f s c h o o l s o f t h e c o u n t y i n w h i c h 
t h e g r e a t e s t number o f e l e c t o r s r e s i d e . . . 1 

"Thus, b e f o r e a c o u n t y b o a r d o r b o a r d s c a n a p p r o v e 
a p r o p o s e d d i s t r i c t i t must c o n f o r m t o t h e e x i s t i n g 
p l a n o r t h e e x i s t i n g p l a n must be amended. A c c o r d i n g 
t o t h e f a c t s s t a t e d i n y o u r l e t t e r , t h e e x i s t i n g p l a n 
was t h e j o i n t a c t o f f o u r c o u n t y b o a r d s o f e d u c a t i o n . 
To c o n s i d e r an a n a l a g o u s s i t u a t i o n , an e n a c t m e n t o f 
t h e l e g i s l a t u r e c a n n o t be r e p e a l e d by t h e S e n a t e 
w i t h o u t t h e House o r by t h e House w i t h o u t t h e S e n a t e . 
S i m i l a r l y , i t i s my i m p r e s s i o n , t h a t a p l a n o f t h e 
t y p e i n q u e s t i o n c a n n o t be r e s c i n d e d o r amended by 
some o f t h e c o u n t y b o a r d s whose members c o n s t i t u t e d 
t h e j o i n t body t h a t o r i g i n a 1 1 y a d o p t e d i t . " 

In t h e s i t u a t i o n t h a t you p r e s e n t e d t h e p l a n was a d o p t e d by. t h e 
j o i n t a c t i o n o f t h e f i v e ( 5 ) c o u n t y b o a r d s . F o r t h e r e a s o n s 
s t a t e d i n t h e c i t e d o p i n i o n I am o f t h e o p i n i o n t h a t any i n t e r n a l 
b o u n d a r y c h a n g e s t o be made i n y o u r c o u n t y p l a n must be a p p r o v e d 
i n t h e same manner as t h e o r i g i n a l p l a n was a d o p t e d . 

V e r y t r u l y y o u r s , 

/ s / N o l d e n G e n t r y 

NOLDEN GENTRY 
A s s i s t a n t A t t o r n e y G e n e r a l 
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SCHOOLS AND SCHOOL DISTRICTS: §§ 2 9 7 , 5 , 2 9 1 . 1 3 , 1962 Code o f Iowa. 
Money r e s u l t i n g f r o m l e v y made u n d e r S e c t i o n 2 9 7 . 5 , 1962 Code o f 
Iowa as amended by S e n a t e F i l e 2 69, 6 1 s t G.A., f o r t h e p u r c h a s e 
o f s c h o o l s i t e s s h a l l be p l a c e d i n t h e s c h o o l h o u s e f u n d and may 
be so e x p e n d e d w i t h o u t s u b m i s s i o n t o t h e e l e c t o r s . 

S t a t e o f Iowa 
DEPARTMENT OF JU S T I C E 

Des M o i n e s , Iowa 

J u l y 27, 1965 

Mr. Ed Samore 
Woodbury C o u n t y A t t o r n e y 
Room 2 0 4 , C o u r t House 
S i o u x C i t y , Iowa 51101 

Dear Mr. Samore: 

R e f e r e n c e i s h e r e i n made t o y o u r s o f t h e 2 3 r d i n s t . , i n w h i c h you 
s u b m i t t e d t h e f o l l o w i n g : 

" Y o u r o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d c o n c e r n i n g 
Code S e c t i o n 297.5, S e n a t e F i l e 269 r e c e n t l y 
p a s s e d by t h e s t a t e l e g i s l a t u r e on t h e f o l l o w i n g : 

" I f a s c h o o l b o a r d l e v i e s t h i s t a x n o t e x c e e d i n g 
t h e a l l o w a b l e one m i l l , i s i t s t i l l n e c e s s a r y f o r 
t h e q u a l i f i e d v o t e r s o f t h e d i s t r i c t t o v o t e on t h e 
i s s u e t o p u r c h a s e s i t e s i n s a i d s c h o o l d i s t r i c t ; 
and must t h e v o t e c a r r y by a 6 0 % m a j o r i t y . " 

In r e p l y t h e r e t o , ! a d v i s e t h a t S e c t i o n 2 9 7 . 5 , 1962 Code o f Iowa 
as amended by S e n a t e F i l e 2 69, 6 1 s t G.A., now p r o v i d e s the. f o l l o w i n g : 

"The d i r e c t o r s i n any h i g h s c h o o l d i s t r i c t m a i n t a i n 
i n g a p r o g r a m k i n d e r g a r t e n t h r o u g h g r a d e t w e l v e 
( 1 2 ) and h a v i n g a t o t a l e n r o l l m e n t o f 600 o r more _. 
may, a t t h e i r r e g u l a r m e e t i n g i n J u l y , o r a t a 
s p e c i a l m e e t i n g c a l l e d f o r t h a t p u r p o s e between 
t h e t i m e d e s i g n a t e d f o r s u c h r e g u l a r m e e t i n g and 
t h e t h i r d Monday i n A u g u s t , c e r t i f y an amount n o t 
e x c e e d i n g one m i l l t o t h e b o a r d o f s u p e r v i s o r s , 
who s h a l l l e v y t h e amount so c e r t i f i e d , and t h e 
t a x so l e v i e d s h a l l be p l a c e d i n t h e s c h o o l h o u s e 
f u n d and u s e d o n l y f o r t h e p u r c h a s e o f s i t e s i n 
and f o r s a i d s c h o o l d i s t r i c t . " 

N o t e t h a t a c c o r d i n g t o t h e f o r e g o i n g , money d e r i v e d f r o m t h e f o r e 
g o i n g l e v y i s p l a c e d i n t h e s c h o o l h o u s e f u n d t o be u s e d o n l y f o r 
t h e p u r c h a s e o f s i t e s i n and f o r a s c h o o l d i s t r i c t . The s c h o o l -
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Mr. Ed Samore - 2 - J u l y 2 7 , 1965 

h o u s e f u n d r e f e r r e d t o i s S e c t i o n 2 9 1 . 1 3 , 1962 Code o f Iowa, and 
p r o v i d e s so f a r as a p p l i c a b l e t h e . f o l l o w i n g : 

"The money c o l l e c t e d by a t a x a u t h o r i z e d by t h e 
e l e c t o r s o r t h e p r o c e e d s o f t h e s a l e o f bonds 

. . a u t h o r i z e d by law o r t h e p r o c e e d s o f a t a x 
e s t i m a t e d and c e r t i f i e d by t h e b o a r d f o r t h e 
p u r p o s e o f p a y i n g i n t e r e s t and p r i n c i p a l on 
l a w f u l bonded i n d e b t e d n e s s o r f o r t h e p u r c h a s e 
o f s i t e s a s a u t h o r i z e d by l a w , s h a l l be c a l l e d 
t h e s c h o o l h o u s e f u n d a n d , e x c e p t when a u t h o r i z e d 
by t h e e l e c t o r s , may be u s e d o n l y f o r t h e p u r p o s e 
f o r w h i c h o r i g i n a l l y a u t h o r i z e d o r c e r t i f i e d . 
A l l o t h e r moneys r e c e i v e d f o r a n y o t h e r p u r p o s e 
s h a l l be c a l l e d t h e g e n e r a l f u n d . The t r e a s u r e r 
s h a l l keep a s e p a r a t e a c c o u n t w i t h e a c h f u n d , 
p a y i n g no o r d e r t h a t f a i l s t o s t a t e t h e f u n d 
upon w h i c h i t i s drawn and t h e s p e c i f i c use 
t o w h i c h i t i s t o be a p p l i e d . " 

T h u s , t h i s money d e r i v e d f r o m t h e l e v y r e f e r r e d t o when p l a c e d 
i n t h e s c h o o l h o u s e f u n d i s c o n t r o l l e d by t h e t e r m s o f S e c t i o n 
291.1.3 and c a n o n l y be u s e d f o r t h e p u r c h a s e o f s c h o o l h o u s e s i t e s 
u n l e s s t h e e l e c t o r s a t an e l e c t i o n a u t h o r i z e i t s use f o r any 
o t h e r p u r p o s e . 

T h e r e f o r e , i n a n s w e r t o y o u r q u e s t i o n , I am o f t h e o p i n i o n t h a t 
t h e l e v y a u t h o r i z e d by S e c t i o n 297.5 as amended r e q u i r e s no 
a c t i o n by t h e e l e c t o r s f o r i t s use f o r t h e p u r c h a s e o f s i t e s . 

V e r y t r u l y , 

/ s / O s c a r S t r a u s s 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 
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TAXATION: Inheritance Tax — clearance Without Administration. 
Sections 450.22 and 606.15, Codfe of Iowa, 1962. Proceedings 
should be docketed in Probate dr separate docket reserved for 
Clearance for Inheritance Tax Without Administration. Fees may be 
charged for c e r t i f i c a t e and seal-and entering Order, but statutory 
probate fees may not be charged. Property should be recorded in 
Inheritance Tax and Lien Book. 

State of Iowa 
LAWRENCE F. SCALISE DEPARTMENT OF JUSTICE 
ATTORNEY GENERAL Des Moines 

August 3, 1965 

Mr. C l i n t Ryan 
Poweshiek County Attorney 
Brooklyn, Iowa 

Dear Mr. Ryan: 

This i s in reply to your l e t t e r dated July 21, 1965, enclosing a copy 
of an inquiry written to you by the Clerk of your D i s t r i c t Court. 
For the sake of b r e v i t y we have summarized the questions asked: 

1. In which docket should proceedings f i l e d under 
the provisions of Section 450.22 of the Code be f i l e d ? 

2. Is the Clerk e n t i t l e d to fees thereunder? 

3. Should property sought to be cleared by inheritance 
tax under provisions of Section 420.22 of the Code 
be recorded i n the Inheritance Tax and Lien Book pro
vided for i n Section 450.13 of the Code? 

Section 450.22, Code of Iowa, 1962, as amended by Section 8, H.F. 
679, 61st G.A. provides as follows: 

"450.22 Administration avoided. When the he i r s or persons 
e n t i t l e d to i n h e r i t the property of an estate subject to 
the tax hereby imposed, desire to avoid the appointment of 
an administrator as provided i n section 450.21, they or one 
of them s h a l l f i l e under oath the inventories and reports 
and perform a l l the duties required by t h i s chapter, of ad
ministrators, including the f i l i n g of the l i e n . Proceed
ings for the c o l l e c t i o n of the tax when no administrator i s 
appointed, s h a l l conform as nearly as may be to the provi
sions of t h i s chapter i n other cases." 

Section 6.06.15 (29) was amended-by.. S.P.. 112,. 61st G.A. to read: 

"606.15. Fe.es. ..The clerk of the d i s t r i c t court s h a l l 
charge and c o l l e c t the following fees, a l l of which 
s h a l l be paid into the county treasury for the use of 
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Mr. C l i n t Ryan - 2 - August .3, 1965 

the county except as indicated: * * * 

"29. For a l l services performed i n th,e 
settlement of the estate of any'decedent, 
minor, insane person, or other persons 
laboring under any l e g a l d i s a b i l i t y , ex
cept where actions are brought by the ad
ministrator, guardian, trustee, or person 
acting i n a representative capacity or 
against him, or as may be otherwise pro
vided herein, where the value of the per
sonal property and r e a l estate of such a 
person f a l l s within the following indicated 
amounts, the fee opposite such amount s h a l l 
be charged. 

Value Fee 

Up to $ 3,000.00 $ 5.00 

Between 3,000.00 and 5,000.00 10.00 

Between 5,000.00 and 7,000.00 15.00 

Between 7,000.00 and 10,000.00 20.00 

Between 10,000.00 and 15,000.00— 25.00 

For each additional $25,000.00 • 30.00 

For each additional $25,000.00 or major f r a c t i o n 

thereof 20.00" 

In reply to your f i r s t question i t i s our opinion that since the 
proceeding contemplated by Section 450.22 deals with property of 
an estate, these papers should be f i l e d and docketed i n the Pro
bate Docket or, i n a separate docket reserved for Clearance for 
Inheritance Tax without administration.-



Mr. C l i n t Ryan -3- August 3 , 1965 

We f i n d no authority i n Section 606.15(29) for the c l e r k 
to charge the statutory probate fees where there i s no ad
min i s t r a t i o n . However, i t does appear that the c l e r k can 
charge $2.00 for the c e r t i f i c a t e and seal of the Court which 
i s placed on the Preliminary Inheritance Tax Return and Pro
bate Inventory p r i o r to mailing a copy thereof to the State 
Tax Commission. Section 606.15(13) Code of Iowa, 1962, as 
amended by Section 8, H.F. 47, 61st G.A. Further, the c l e r k 
can charge $2.00 for the c e r t i f i c a t e and seal which i s placed 
on the Application for R e l i e f from Appraisement. 

A fee of $1.00 can be charged for entering the Order r e l i e v i n g 
the estate from appraisement. Section 606.15(15), Code of 
Iowa, 1962, as amended by Section 9, H.F. 47, 61st G.A. In 
cases where there i s an appraisal by the c o l l a t e r a l inheritance 
tax appraisers, the clerk w i l l , of course, tax the appraisers' 
fees. Section 450.25 and 450.26, Code of Iowa, 1962. In 
addition, the clerk may charge $2.00 for the c e r t i f i c a t e and 
seal on the return of appraisement which i s f i l e d by the 
cl e r k with the State Tax Commission. 

Section 450.13 of the Code requires the clerk to keep an 
Inheritance Tax and Lien Book " i n which s h a l l be kept a 
f u l l and accurate record of a l l proceedings i n cases where 
property i s charged or sought to be charged with the pay
ment of an inheritance tax under the laws of t h i s State." 
From t h i s c l e a r language, we conclude that the property l i s t e d 
i n proceedings under Section 450.22 must be recorded i n the 
Inheritance Tax and Lien Book. 

You w i l l note that Section 8 of H.F. 679, 61st G.A. removes 
the statutory 18 months l i m i t a t i o n on "No Administration" 
proceedings under Code Section 450.22. This change was pro
posed to the l e g i s l a t u r e i n order to conform the law to the 
established p r a c t i c e of accepting Inventories, Applications 
for R e l i e f from Appraisement, and Appraisals f i l e d with the 
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State Tax Commission l a t e r than 18 months a f t e r the date 
of death of the decedent. 

Very t r u l y yours, 

Thomas W*. McKay \ 
Special Assistant Attorney General 

TWM:dj 



COUNTY AND COUNTY OFFICERS: Clerk of the D i s t r i c t Court — 
606.15(29), 1962 Code of Iowa, as amended by S.F. 112, 61st 
G.A. The fees of the Clerk of the D i s t r i c t Court i n probate 
matters includes only the proceeds of l i f e insurance which are 
subject to administration. 

Mr. Robert F. Schoeneman 
Butler County Attorney 
614 - 11th Street 
Aplington, Iowa 50604 

Dear Mr.. Schoeneman; 

In your l e t t e r dated July 21, 1965, you stated as follows: 

"The Clerk of the D i s t r i c t Court has re
quested an opinion on the following two 
points regarding the new fee schedule for 
the Clerk of the D i s t r i c t Court as set out 
i n Senate F i l e 112 and House F i l e 47, Act 
of the 61st General Assembly: 

1. Is the new probate fee schedule 
retroactive to estates opened before 
July 4, 1965, but not closed; 

2. Whether the new probate fee i s 
computed on one-half of the j o i n t pro
perty and insurance l i s t e d i n the pro
bate inventory." 

Your f i r s t . q u e s t i o n i s answered by 1952 O.A.G. 40. This 
opinion holds that the fees charged and co l l e c t e d from estates 
i n process of probate on the e f f e c t i v e date of the l e g i s l a t i o n 
increasing the fees should be the fees applicable at the time 
the estate was opened. In other words, the new fee schedules 
are only applicable to estates opened afte r July 4, 1965. 

Section 606.15(29), as amended by S.F. 112, 61st G.A. (1965) 
reads as follows: 

"606.15 Fees. The cle r k of the d i s t r i c t 
court s h a l l charge and c o l l e c t the following 
fees, a l l of which s h a l l be paid into the 
county treasury f o r the use of the county ex
cept as indicated. * * * 

LAWRENCE F. SCALISE 
ATTORNEY GENERAL 

State of Iowa 
DEPARTMENT OF JUSTICE 
Des Moines, Iowa 

August 5, 1965 
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Robert F. Schoeneman - 2 - August 5, 1965 

"29. For a l l services performed i n 
the settlement of the estate of any 
decedent, minor, insane person, or 
other persons laboring under any le^gal 
d i s a b i l i t y , except where actions are 
brought by the administrator, guardian, 
trustee, or person acting i n a repre
sentative capacity or against him, or 
as may be otherwise provided herein, 
where the value of the personal property 
and r e a l estate of such a person f a l l s 
within the following indicated amounts, 
the fee opposite such amount s h a l l be 
charged. 

Value Fee 

Up to $3,000.00 $ 5.00 

Between 3,000 and 5,000.00 10.00 

Between 5,000.00 and 7,000.00 15.00 

Between 7,000.00 and $10,000 20.00 

Between 10,000 and 15,000.00 25.00 

For each addi t i o n a l $25,000.00 30.00 

For each ad d i t i o n a l $25,000.00 or major f r a c t i o n 

thereof 20.00" 

The Attorney General ruled on May 24, 1965, i n an opinion to 
Mr. Ray Yarham, Cass County Attorney, (copy enclosed) that the 
value of j o i n t tenancy property should not be included i n de
termining the probate fees taxed by the clerk. The rationale 
of t h i s opinion i s that j o i n t tenancy property passes by opera
t i o n of law and does not require administration. Since the 
clerk's probate fees are allowed for services rendered " i n the 
settlement of the estate," they do not attach to property which 
does not require administration. 



Robert F. Schoeneman - 3 - August 5, 1965 

Applying the same reasoning to the proceeds of l i f e insurance, 
only such proceeds as are payable to the estate or the execu
tor or administrator thereof, and thus subject to administra
tion, are i n c l u d i b l e i n the computation of the clerk's probate 
fees. 

Very t r u l y yours, 

Thomas W. McKay 
Special Assistant Attorney General 

TWM/f 



COUNTY AND COUNTY ...OFF I CERS: A d d i t i o n a l c o m p e n s a t i o n o f C o u n t y 
T r e a s u r e r . S e c t . 340.30*0 as amended by H u s e F i l e 349, 6 l s t 
G.A. The C o u n t y T r e a s u r e r o f a c o u n t y h a v i n g a p o p u l a t i o n o f 
40,000 o r o v e r and a c i t y o f 75,000 o r o v e r i s e n t i t l e d t o s u c h 
a d d i t i o n a l c o m p e n s a t i o n o n l y as i s a l l o w e d by t h e B o a r d o f S u p e r 
v i s o r s i n an amount n o t l e s s t h a n $25.00 n o r more t h a n $ 5 0.00 
f o r e a c h 5,000 p o p u l a t i o n i n e x c e s s o f 75,000 b u t i n no c a s e 
s h a l l s u c h a l l o w a n c e e x c e e d $500.00. 

S t a t e o f Iowa 
D e p a r t m e n t o f J u s t i c e 
Des M o i n e s , Iowa.. 

J u l y 20, 1965 

Mr. Edward F. Samore 
Woodbury C o u n t y A t t o r n e y 
204 C o u r t House 
S i o u x C i t y , Iowa 51101 

Dear S i r : 

R e f e r e n c e i s h e r e i n made t o y o u r s o f t h e 7 t h i n s t . , i n w h i c h 
you s u b m i t t e d t h e f o l l o w i n g : 

"May I have y o u r o p i n i o n c o n c e r n i n g t h e i n t e r 
p r e t a t i o n o f t h e law o f t h i s s t a t e as amended 
c o n c e r n i n g t h e s a l a r i e s o f t h e C o u n t y T r e a s u r e r , 
more s p e c i f i c a l l y , t h a t o f t h e Woodbury C o u n t y 
T r e a s u r e r . 

" Y o u r a t t e n t i o n i s r e s p e c t f u l l y c a l l e d t o 
S e c t i o n 3 4 0 . 3 , s u b s e c t i o n 14, and House F i l e 
349 w h i c h has been e n a c t e d i n t o l a w , more 
s p e c i f i c a l l y S e c t i o n 2 o f s a i d House F i l e 
3 49, w h i c h s t a t e s as f o l l o w s : 

" ' I n c o u n t i e s h a v i n g a p o p u l a t i o n o f f o r t y 
t h o u s a n d ( 4 0 , 0 0 0 ) o r o v e r i n w h i c h t h e r e i s a 
c i t y o f f i f t e e n t h o u s a n d ( 1 5 , 0 0 0 ) o r more 
p o p u l a t i o n , o f any f o r m o f g o v e r n m e n t , t h e 
b o a r d o f s u p e r v i s o r s may a l l o w a d d i t i o n a l 
c o m p e n s a t i o n t o t h e c o u n t y t r e a s u r e r n o t t o 
e x c e e d f i f t y ( 5 0 ) d o l l a r s p e r annum f o r e a c h 
f i v e t h o u s a n d ( 5 , 0 0 0 ) p o p u l a t i o n o f s u c h c i t i e s 
i n e x c e s s o f f i f t e e n t h o u s a n d ( 1 5 , 0 0 0 ) . When 
s u c h c o u n t y has a c i t y w i t h a p o p u l a t i o n o f 
s e v e n t y - f i v e t h o u s a n d ( 7 5 , 0 0 0 . 0 0 ) o r o v e r , t h e 
b o a r d o f s u p e r v i s o r s s h a l l a l l o w a d d i t i o n a l 
c o m p e n s a t i o n i n an amount n o t l e s s t h a n t w e n t y -
f i v e ( 2 5 ) d o l l a r s n o r more t h a n f i f t y ( 5 0 ) 
d o l l a r s f o r e a c h f i v e t h o u s a n d ( 5 , 0 0 0 ) 
p o p u l a t i o n o f s u c h c i t i e s i n e x c e s s o f s e v e n t y -
f i v e t h o u s a n d ( 7 5 , 0 0 0 ) ; p r o v i d e d , h o w e v e r , t h a t 
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Mr. Edward F. Samore - 2 - J u l y 20, 1965 

i n no c a s e s h a l 1 s u c h a l l o w a n c e e x c e e d f i v e 
h u n d r e d ( 5 0 0 ) d o l l a r s . 

" Y o u r a t t e n t i o n i s r e s p e c t f u l l y c a l l e d t o t h e 
l a s t 8 l i n e s o f s a i d S e c t i o n 2. 

" Y o u r o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d as t o 
w h e t h e r o r n o t t h e Woodbury C o u n t y T r e a s u r e r 
i s e n t i t l e d t o c o m p e n s a t i o n b a s e d upon e i t h e r 
o r b o t h o f t h e above c i t e d p o r t i o n s o f S e c t i o n 
2 o f House F i l e 3 4 9." 

In r e p l y t h e r e t o , I a d v i s e as f o l l o w s : 

I am o f t h e o p i n i o n t h a t t h e C o u n t y T r e a s u r e r o f Woodbury C o u n t y 
i s e n t i t l e d t o a d d i t i o n a l c o m p e n s a t i o n s o l e l y u n d e r t h e s e c o n d 
s i t u a t i o n p r e s c r i b e d i n s e c t i o n 340.3- Under t h e l a n g u a g e o f t h e 
s t a t u t e t h e r e a r e two s e p a r a t e s i t u a t i o n s i n w h i c h t h e C o u n t y 
T r e a s u r e r i s e n t i t l e d t o a d d i t i o n a l c o m p e n s a t i o n : ( 1 ) i n a 
c o u n t y o f f o r t y t h o u s a n d p o p u l a t i o n h a v i n g a c i t y o f f i f t e e n 
t h o u s a n d o r more p o p u l a t i o n ; ( 2 ) i n a c o u n t y o f f o r t y t h o u s a n d 
p o p u l a t i o n o r more h a v i n g a c i t y o f s e v e n t y - f i v e t h o u s a n d o r more 
p o p u l a t i o n . I t w i l l be s e e n t h a t b o t h i n c r e a s e s c o n c e r n t h e same 
s i z e c o u n t y , a c o u n t y o f t h e p o p u l a t i o n o f f o r t y t h o u s a n d o r more. 

T h e s e i n c r e a s e s must be c o n s t r u e d s e p a r a t e l y i f a l l o f t h e l a n g u a g e 
o f t h e s t a t u t e i s t o be g i v e n e f f e c t . O t h e r w i s e t h e r e w o u l d be no 
n e c e s s i t y f o r l e g i s l a t i n g s i t u a t i o n number two b e c a u s e i t w o u l d be 
i n c l u d e d w i t h i n t h e c a t e g o r y o f s i t u a t i o n number o n e , t o w i t : A 
c o u n t y o f f o r t y t h o u s a n d o r more h a v i n g a c i t y o f a p o p u l a t i o n o f f 
t e e n t h o u s a n d o r more. Woodbury C o u n t y i s a c o u n t y o f f o r t y t h o u 
s a n d p o p u l a t i o n o r more h a v i n g a c i t y o f s e v e n t y - f i v e t h o u s a n d 
o r more; t h e r e f o r e a d d i t i o n a l c o m p e n s a t i o n f o r t h e C o u n t y T r e a s u r e r 
i s c o n f i n e d t o t h e i n c r e a s e s p r o v i d e d f o r i n t h a t c a t e g o r y . T h a t i s 
t h e C o u n t y T r e a s u r e r o f Woodbuty C o u n t y i s e n t i t l e d t o s u c h 
a d d i t i o n a l c o m p e n s a t i o n as i s a l l o w e d by t h e B o a r d o f S u p e r v i s o r s 
i n an amount n o t l e s s t h a n $25.00 n o r more t h a n $50.00 f o r e a c h 
f i v e t h o u s a n d p o p u l a t i o n i n e x c e s s o f s e v e n t y - f i v e t h o u s a n d , 
b u t i n no c a s e s h a l l s u c h a l l o w a n c e e x c e e d $500. 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES AND COUNTY OFFICERS: C o u n t y H o s p i t a l e n l a r g e m e n t and 
i m p r o v e m e n t s : § 3 ^ 7 A . 7, 1962. Code o f Iowa. S e c t i o n 3 W . 7 
i s n o t a p p l i c a b l e t o a c o u n t y h o s p i t a l o r g a n i z e d u n d e r c h a p t e r 
3 4 7 o f t h e 1 9 6 2 Code o f Iowa. 

S t a t e o f Iowa 
D e p a r t m e n t o f J u s t i c e 
Des M o i n e s , Iowa. 

A u g u s t 5 , 1 9 6 5 

Mr. R o b e r t W. B u r n s 
Dubuque C o u n t y A t t o r n e y 
4 5 7 F i s h e r Bu i I d i ng 
Dubuque,, Iowa 

Dear Mr. B u r n s : 

T h i s i s i n r e p l y t o y o u r r e c e n t r e q u e s t w h e r e you s u b m i t t e d t h e 
f o l l o w i n g q u e s t i o n s : 

1. "Does t h e Dubuque C o u n t y N u r s i n g Home w h i c h 
was o r g a n i z e d u n d e r C h a p t e r 3 ^ 7 , come w i t h i n 
t h e p r o v i s i o n s o f C h a p t e r 3 4 7 A ? 

2 . "Can t h e Dubuque C o u n t y N u r s i n g Home i s s u e 
n e g o t i a b l e i n t e r e s t b e a r i n g b o n d s , e i t h e r 
g e n e r a l o b l i g a t i o n o r r e v e n u e b o n d s , as p r o 
v i d e d f o r i n C h a p t e r 3 4 7 A ? " 

In a n s w e r i n g y o u r r e q u e s t , t h e f o l l o w i n g p o r t i o n s o f S e c t i o n 3 4 7 A . 7 , 
1 9 6 2 Code o f Iowa, a r e r e l e v a n t : 

" 3 4 7 A . 7 . E n l a r g i n g and i m p r o v i n g c o u n t y h o s p i t a l . 
F o r t h e p u r p o s e o f e n l a r g i n g and i m p r o v i n g any 
c o u n t y h o s p i t a l o r h o s p i t a l s t h e r e t o f o r e a c q u i r e d 
and b e i n g o p e r a t e d u n d e r t h e p r o v i s i o n s o f t h i s 
c h a p t e r 3 4 7 A . * * * 

" T h i s s e c t i o n s h a l l be c o n s t r u e d as p r o v i d i n g an 
a 1 t e r n a t i v e and i n d e p e n d e n t method f o r t h e e n l a r g e 
ment and improvement o f s u c h c o u n t y h o s p i t a l ; s h a l 1 
n o t be c o n s t r u e d as l i m i t i n g o r s u p e r s e d i n g any 
o t h e r method o f e n l a r g e m e n t and improvement o f s u c h 
c o u n t y h o s p i t a l ; and s h a l l n o t be c o n s t r u e d as an 
amendment o f o r s u b j e c t t o t h e p r o v i s i o n s o f a n y 
o t h e r l a w. ( U n d e r l i n e i n g a dded) 

The p o r t i o n o f t h e f i r s t s e n t e n c e s e t o u t above c l e a r l y i n d i c a t e s 
t h a t t h e p r o v i s i o n s o f S e c t i o n 3 4 7 A . 7 a r e , o n l y a p p l i c a b l e t o t h o s e 
c o u n t y h o s p i t a l s a c q u i r e d and o p e r a t e d u n d e r t h e p r o v i s i o n s o f 
C h a p t e r 3*+7A. The r u l e o f s t a t u t o r y c o n s t r u c t i o n t h a t i s a p p l i e d 
i n s i t u a t i o n s l i k e t h i s i s t h a t e x p r e s s m e n t i o n o f one t h i n g i n 
a s t a t u t e i m p l i e s t h e e x c l u s i o n o f a l l o t h e r s . A r c h e r v. B o a r d o f 

6 5 - 8 - 5 



- 2 -

E d u c a t i o n , 251 Iowa 1077, 1084; 104 N.W. 2d 6 2 1 , 626 ( I 9 6 0 ; N o r t h 
I o w a ^ S t e e l Company v. S t a l e y , 253 Iowa 3 5 5 , 357, 112 N.W. 2d 364, 
365 ( 1 9 6 1 ) . In o t h e r w o r d s , l e g i s l a t i v e i n t e n t c a n be e x p r e s s e d 
by o m i s s i o n as w e l l as i n c l u s i o n . A r c h e r v. B o a r d o f E d u c a t i o n , 
s u p r a . Inasmuch as t h e r e l e v a n t s e c t i o n s p e c i f i c a l l y l i m i t s the 
p r o v i s i o n s o f S e c t i o n 347A.7, 1962 Code o f Iowa, t o c o u n t y h o s p i t a l s 
a c q u i r e d and o p e r a t e d u n d e r C h a p t e r 347A, t h e c o u n t y h o s p i t a l s 
o r g a n i z e d and operate.d u n d e r o t h e r c h a p t e r s o f t h e code a r e e x c l u d e d 
f r o m t h e p r o v i s i o n s o f S e c t i o n 347A.7, 1962 Code o f Iowa. 

The 5 9 t h G e n e r a l A s s e m b l y amended C h a p t e r 347A by a d d i n g 
S e c t i o n 347A.7 i n 1961. C h a p t e r 192 S e c t i o n 1, A c t s o f t h e 5 9 t h G.A. 
T h i s s e c t i o n was a d o p t e d by t h e l e g i s l a t u r e i n t h e e x a c t f o r m t h a t 
i t was i n t r o d u c e d i n t h e House o f R e p r e s e n t a t i v e s (HF 703) The 
e x p l a n a t i o n o f HF 703 was as f o l l o w s : 

" T h i s b i l l w i l l p e r m i t a r e v e n u e bond c o u n t y h o s p i t a l 
t o be en 1 arqed"! G e n e r a l o b l i g a t i o n bonds a r e n e c e s s a r y F o r 
t h i s p u r p o s e , s i n c e t h e e n t i r e r e v e n u e o f t h e h o s p i t a l i s 
a l r e a d y p l e d g e d t o s e c u r e t h e o r i g i n a l r e v e n u e bonds u s e d t o 
b u i l d t h e h o s p i t a 1 . 

" M u s c a t i n e C o u n t y has t h e o n l y r e v e n u e bond c o u n t y 
h o s p i t a l i n Iowa a t t h e p r e s e n t t i m e . T h i s h o s p i t a l d o e s 
n o t h a v e enough beds t o meet a n t i c i p a t e d needs i n t h e n e a r 
f u t u r e . T h i s b i l l has been recommended by t h e b o n d i n g 
a t t o r n e y s . " ( U n d e r l i n i n g a d d e d ) 

From t h e above e x p l a n a t i o n I am o f t h e o p i n i o n t h a t what i s now 
S e c t i o n 347A.7 was a p i e c e o f s p e c i a l l e g i s l a t i o n t o a i d o n l y 
c o u n t y h o s p i t a l s f i n a n c e d v i a r e v e n u e bonds i n t h e manner p r o v i d e d 
i n C h a p t e r 347A. T h e r e f o r e , I am o f t h e o p i n i o n t h a t Dubuque 
C o u n t y N u r s i n g Home i s n o t i n c l u d e d w i t h i n t h e p r o v i s i o n s o f C h a p t e r 
347A. 

Inasmuch as t h e a nswer t o y o u r f i r s t q u e s t i o n was n e g a t i v e , i t i s 
n o t n e c e s s a r y t o a nswer y o u r s e c o n d q u e s t i o n a t t h i s t i m e . 

V e r y t r u l y y o u r s , 

N0LDEN GENTRY 
A s s i s t a n t A t t o r n e y G e n e r a l 



WELFARE: C u s t o m a r y and u s u a l f e e s - S e c t i o n 3 , S e n a t e F i l e 567 
The S t a t e B o a r d o f S o c i a l W e l f a r e has t h e power t o 
d e t e r m i n e w h e t h e r o r n o t t h e f e e s c h a r g e d by n u r s i n g 
and c u s t o d i a l homes a r e c u s t o m a r y and u s u a l ; , t h e c o s t 
o f c a r e i n any one s u c h home n o t b e i n g t h e s o l e d e t e r 
m i n i n g f a c t o r . 

A u g u s t 9 , 1 9 6 5 

Mr. A. Downing, C h a i r m a n , 
S t a t e B o a r d o f S o c i a l W e l f a r e 
S t a t e O f f i c e B u i l d i n g 
Des M o i n e s , Iowa 

Dear Mr. Downing: 

In y o u r l e t t e r o f J u l y 2 6 , 1 9 6 5 , you r e q u e s t e d a n o p i n i o n 
f r o m t h i s o f f i c e on t h e i n t e n t i o n o f t h e S i x t y - f i r s t ( 6 l s t ) 
G e n e r a l A s s e m b l y i n e n a c t i n g S e c t i o n 3 , S e n a t e F i l e 5 6 7 . 

" I n m a k i n g t h i s a p p r o p r i a t i o n , i t i s t h e 
i n t e n t o f t h e g e n e r a l assemb1y< t h a t s u p p l e 
m e n t a t i o n by p r i v a t e a n d / o r p u b l i c f u n d s i s 1 
p e r m i t t e d t o n u r s i n g homes and c u s t o d i a l homes 
i f u s u a l and c u s t o m a r y f e e s a r e n o t met f r o m t h e 
f u n d s a p p r o p r i a t e d h e r e u n d e r " ( E m p h a s i s added) 

S e c t i o n 3 , S e n a t e F i l e 5 6 7 , as o r i g i n a l l y i n t r o d u c e d , 
r e a d : 

" I n m a k i n g t h i s a p p r o p r i a t i o n , i t i s t h e i n t e n t 
o f t h e g e n e r a l a s s e m b l y t h a t s u p p l e m e n t a t i o n by 
p r i v a t e a n d / o r p u b l i c f u n d s i s p e r m i t t e d i f f u l l 
c o s t c a r e i s n o t p a i d f r o m t h e f u n d s a p p r o p r i a t e d 
h e r e u n d e r . " ( E m p h a s i s added) 

In t h e same a r e a , a s e c t i o n o f a d i f f e r e n t b i l l , S e c t i o n h, 
S e n a t e F i l e 5 6 5 , c o n c e r n i n g m e d i c a l a s s i s t a n c e t o t h e a g e d , a s 
q u o t e d i m m e d i a t e l y a b o v e . 
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D u r i n g t h e l e g i s l a t i v e p r o c e s s e s r e l a t i v e t o S e n a t e F i l e 5 6 5 , 
an amendment was p r o p o s e d w h i c h c a l l e d f o r t h e o m i s s i o n o f 
t h e " c o s t c a r e " s e c t i o n o f t h a t b i l l as above q u o t e d and s u b 
s t i t u t i o n made t h e r e f o r as f o l l o w s : 

" S e c . k. In m a k i n g t h i s a p p r o p r i a t i o n , i t i s 
t h e i n t e n t o f t h e g e n e r a l a s s e m b l y t h a t s u p p l e 
m e n t a t i o n by p r i v a t e a n d / o r p u b l i c f u n d s i s p e r 
m i t t e d t o n u r s i n g homes and c u s t o d i a l homes i f u s u a l 
and c u s t o m a r y f e e s a r e n o t met f r o m t h e f u n d s a p p r o 
p r i a t e d h e r e u n d e r . " 

I t i s r e a d i l y a p p a r e n t t h a t t h e l a n g u a g e o f t h e p r o p o s e d 
amendment t o S e n a t e F i l e 5 6 5 and t h e l a n g u a g e o f S e c t i o n 3 
o f S e n a t e F i l e 5 6 7 , now a t i s s u e , are.. i d e n t i c a l . As a r e s u l t 
o f t h e s p e c i f i c u s e o f t h e words " c u s t o m a r y and u s u a l " i n l i e u 
o f " c o s t c a r e " i n S e c t i o n 3 , S e n a t e F i l e 5 o 7 , and t h e o p p o s i t e 
i m p l e m e n t a t i o n , i n S e c t i o n 4 , S e n a t e F i l e 5 6 5 , t h e c o n c l u s i o n 
i s i n e s c a p a b 1 e _ t h a t any e q u a t i o n b e t w e e n t h e t e r m s " c u s t o m a r y 
and u s u a l f e e s " and " c o s t c a r e " was n o t i n t e n d e d n o r e x p e c t e d . 

In a c c o r d a n c e w i t h t h e f o r e g o i n g , t h e n e c e s s i t y a r i s e s t h a t 
t h e r e be a method o f d e t e r m i n i n g w h e t h e r a f e e i s c u s t o m a r y and 
u s u a l ; s i n c e t h e f u n d s a p p r o p r i a t e d by S e n a t e F i l e 5 6 7 a r e f o r 
d i s b u r s e m e n t by t h e D e p a r t m e n t o f S o c a i 1 W e l f a r e , i t i s t h e 
o p i n i o n o f t h i s o f f i c e t h a t t h e B o a r d o f S o c i a l W e l f a r e i s t h e 
a p p r o p r i a t e d i v i s i o n t o make s u c h d e t e r m i n a t i o n . 

I t s h o u l d a l s o be n o t e d t h a t t h e a s s e m b l y has e x t e n d e d t h e 
a f o r e m e n t i o n e d power o f d e t e r m i n a t i o n o n l y i n s o f a r as i t p e r t a i n s 
t o n u r s i n g and c u s t o d i a l homes, s i n c e S e c t i o n 3 i s t h u s e x p r e s s l y 
r e s t r i c t e d . 

I t i s , t h e r e f o r e , t h e o p i n i o n o f t h i s o f f i c e t h a t S e c t i o n 3 , 
S e n a t e F i l e . 5 6 7 , e x t e n d s t o t h e B o a r d o f S o c i a l W e l f a r e t h e 
power t o d e t e r m i n e w h e t h e r o r n o t t h e f e e s c h a r g e d by n u r s i n g 
and c u s t o d i a l homes a r e c u s t o m a r y and u s u a l ; The " c o s t C a r e " 
i n a ny one s u c h home n o t b e i n g t h e s o l e d e t e r m i n i n g f a c t o r . 

R e s p e c t f u l l y s u b m i t t e d , 

NOLDEN GENTRY 
A s s i s t a n t A t t o r n e y G e n e r a l 



CONSERVATION: S o i l C o n s e r v a t i o n D i s t r i c t s , C o v e r a g e o f C e r t a i n Em
p l o y e e s u n d e r Workmen's C o m p e n s a t i o n A c t ~ §§ 467A.3, 8 5 , 6 1 , 1962 
Code o f Iowa. A s o f l c o n s e r v a t i o n d i s t r i c t w h i c h has t h e power t o 
h i r e a n d f i r e , and c o n t r o l t h e w o r k o f s u c h p e r s o n s , e ven t h o u g h 
t h e wages o f s u c h p e r s o n s a r e p a i d f r o m f u n d s o t h e r t h a n s t a t e ap
p r o p r i a t e d , a r e e m p l o y e e s o f t h e s o i l c o n s e r v a t i o n d i s t r i c t f o r 
p u r p o s e s o f t h e Iowa Workmen's C o m p e n s a t i o n Law. 

S t a t e o f Iowa 
DEPARTMENT OF J U STICE 

Des M o i n e s 

A u g u s t 12, 1965 

Mr. W i 1 1 i am H. Gre i n e r 
Di r e c t o r 
S t a t e S o i l C o n s e r v a t i o n C o m m i t t e e 
L O C A L 

Dear Mr. G r e i n e r : 

You have r e q u e s t e d an A t t o r n e y G e n e r a l ' s o p i n i o n as t o w h e t h e r e m p l o y e e s 
o f a C o u n t y S o i l C o n s e r v a t i o n D i s t r i c t who a r e p a i d o u t o f f u n d s f u r n i s h 
ed by f a r m e r s w i t h i n t h e d i s t r i c t , r a t h e r t h a n s t a t e a p p r o p r i a t e d f u n d s , 
a r e c o v e r e d u n d e r t h e Iowa Workmen's C o m p e n s a t i o n A c t . 

S e c t i o n 85.61 o f t h e 1962 Code o f Iowa, r e l a t i n g t o t h e d e f i n i t i o n o f 
e m p l o y e r f o r Workmen's C o m p e n s a t i o n p u r p o s e s s t a t e s : 

" 1 . ' E m p l o y e r ' i n c l u d e s and a p p l i e s t o any 
p e r s o n , f i r m , a s s o c i a t i o n , o r c o r p o r a t i o n , 
s t a t e s , c o u n t y , m u n i c i p a l c o r p o r a t i o n , s c h o o l 
d i s t r i c t , c o u n t y b o a r d o f e d u c a t i o n and t h e 
l e g a l r e p r e s e n t a t i v e s o f a d e c e a s e d e m p l o y e r . " 
( E m p h a s i s Added) 

I t i s p r o v i d e d i n § 467A.3 o f t h e 1962 Code o f Iowa, i n r e f e r e n c e t o a 
s o i l c o n s e r v a t i o n d i s t r i c t , t h a t : 

" W h e r e v e r u s e d o r r e f e r r e d t o i n t h i s c h a p t e r , 
u n l e s s a d i f f e r e n t m e a n i n g c l e a r l y a p p e a r s 
f r o m t h e c o n t e x t : 

" 1 . ' D i s t r i c t ' o r ' s o i l c o n s e r v a t i o n d i s 
t r i c t 1 means a g o v e r n m e n t a l s u b d i v i s i o n "of 
t h i s s t a t e , and a p u b l i c body c o r p o r a t e 
and p o l i t i c , o r g a n i z e d i n a c c o r d a n c e w i t h 
t h e p r o v i s i o n s o f t h i s c h a p t e r , f o r t h e 
p u r p o s e s , w i t h t h e p o w e r s , and s u b j e c t t o 
t h e r e s t r i c t i o n s h e r e i n a f t e r s e t f o r t h . " 
( E m p h a s i s Added) 

#65-8-7 
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We s e e t h a t t h e s t a t u t o r y d e f i n i t i o n o f an e m p l o y e r u n d e r t h e 
Iowa Workmen's C o m p e n s a t i o n A c t does n o t s p e c i f i c a l l y i n c l u d e a 
" s o i l c o n s e r v a t i o n d i s t r i c t . " H o w e v e r , s i n c e s u c h a d i s t r i c t i s 
"a g o v e r n m e n t a l s u b d i v i s i o n o f t h e s t a t e , " i t t h u s a p p e a r s t o 
f a l l u n d e r t h e d e s i g n a t i o n o f t h e " s t a t e " as an e m p l o y e r f o r t h e • 
p u r p o s e s o f t h e a c t . 

In r e f e r r i n g t o t h e s t a t u t o r y d e f i n i t i o n o f an e m p l o y e r Hop v . 
B r i n k , 205 Iowa 7 4 , 8 1 , 217 N.W. 551 ( 1 9 2 8 ) , f o r t i f i e s t n T s c o n -
c l us i o n i n s t a t i n g : 

" D i d t h e L e g i s l a t u r e , by o m i t t i n g t o i n c l u d e 
t o w n s h i p s , i n t e n d t h a t s u c h t o w n s h i p s as em
p l o y e r s s h o u l d n o t be w i t h i n t h e s.cope o f t h e 
c h a p t e r ? . . E v e r y o t h e r , body, p o l i t i c w i - t h i n t h e .... 
s t a t e h a v i n g a u t h o r i t y t o e m p l o y l a b o r has b e e n 
i n c l u d e d w i t h i n t h e t e r m s u s e d . " (Emphas i s 
A d d e d ) 

S i n c e t h e s t a t u t e d e f i n i n g a " s o i l c o n s e r v a t i o n d i s t r i c t , " s u p r a , 
s p e c i f i c a l l y p r o v i d e s t h a t i t i s a p u b l i c body p o l i t i c , i t i s a p 
p a r e n t t h a t i t f a l l s w i t h i n t h e " e v e r y o t h e r body p o l i t i c w i t h i n 
t h e s t a t e h a v i n g a u t h o r i t y t o e m p l o y l a b o r " r e f e r r e d t o i n t h i s 
c a s e and t h u s t h a t s u c h a d i s t r i c t i s an e m p l o y e r u n d e r t h e Iowa 
Workmen's C o m p e n s a t i o n A c t . 

Th.is. - c o n c l u s i on i s b u t t r e s s e d by t h e s t a t e m e n t i n He i 1 ? q e r v . Ci t y 
o f S h e l d o n , 2 36 Iowa 146, 18 N.W.2d 182, 186 ( 1 9 4 5 J , t h a t : 

"We h a v e h e l d t h a t an e m p l o y e r o r e m p l o y e e 
i s o r d i n a r i l y w i t h i n t h e A c t , u n l e s s i t 
e x p r e s s l y e x c l u d e s h i m . In G a r d n e r v . 
T r u s t e e s o f M a i n S t . M. E. C h u r c h , 217 Iowa 
1390, 1393, 250 N.W. 7 4 0 , 7 4 1 , t h e c o u r t 
q u o t e d w i t h a p p r o v a l f r o m t h e c o m m i s s i o n e r ' s 
a w a r d , as f o l l o w s : 'We a r e now a s s u m i n g t h a t 
t h e s t a t u t e means what i t s a y s i n i m p o s i n g 
c o m p e n s a t i o n o b i i g a t i o n on e v e r y a c t u a l 
e m p l o y e r , e x c e p t i n e m p l o y m e n t s ^ s p e c i f i c a 1 1 y 
e x c l u d e d f r o m t h e o p e r a t i o n o f t h e l a w . 1 ... 
And i n C r o o k e v . F a r m e r s ' Mut. H a i l I n s . 
A s s ' n , 2 0 6 Iowa 104, 107, 1 0 8 , 2 1 8 N.W. 5 1 3 , 
5 1 4 , 62 A.L.R. 3 4 2 , t h e c o u r t s a i d : 'Some 
workmen's c o m p e n s a t i o n l a w s a r e s p e c i f i c a l l y 
l i m i t e d t o h a z a r d o u s o r e x t r a h a z a r d o u s em
p l o y m e n t s , a n d t h e p a r t i c u l a r c a s e must be 
b r o u g h t w i t h i n t h e s t a t u t e . Ours i s d r a f t e d 
on t h e r e v e r s e t h e o r y , o f e n t i t l i n g t o t h e 
b e n e f i t o f t h e a c t e m p l o y e e s o t h e r t h a n 
t h o s e w h i c h t h e L e g i s l a t u r e has e x c l u d e d . " ' 
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S e c t i o n 85-61 o f t h e 1962 Code o f Iowa p r o v i d e s i n r e f e r e n c e t o 
t h e Workmen's C o m p e n s a t i o n A c t t h a t : 

" 2 . 'Workmen' o r ' e m p l o y e e ' means a p e r s o n 
who h a s e n t e r e d i n t o t h e empl o y m e n t o f , o r 
w o r k s u n d e r c o n t r a c t o f s e r v i c e , e x p r e s s o r 
i m p l i e d , o r a p p r e n t i c e s h i p , f o r an e m p l o y e r , 
e x c e p t as h e r e i n s p e c i f i e d . " 

That, i s , . as was p o i n t e d o u t i n S i s t e r Mary B e n e d i c t v . S t . M a r y ' s 
C o r p o r a t i o n , 255 Iowa 8 4 7 , 124 N.W.2d 5^b, 550 ( 1 9 6 3 ) , i n c o n s t r u i n g 
S e c t i o n 8 5 . 6 1 ( 2 ) , t h a t : 

"... A p e r s o n 'who has e n t e r e d t h e e m p l o y 
ment o f an e m p l o y e r ' i s 'a p e r s o n who w o r k s u n d e r 
c o n t r a c t o f s e r v i c e , e x p r e s s o r i m p l i e d 

" I n o t h e r w o r d s , e m p l o y m e n t i m p l i e s t h e r e 
q u i r e d c o n t r a c t on t h e p a r t o f t h e e m p l o y e r 
t o h i r e a n d on t h e p a r t o f t h e e m p l o y e e t o 
p e r f o r m s e r v i c e . " 

Y o u r l e t t e r r e q u e s t i n g t h i s o p i n i o n , i n c o n j u n c t i o n w i t h t h e e n 
c l o s e d c o r r e s p o n d e n c e f r o m t h e K o s s u t h C o u n t y S o i l C o n s e r v a t i o n 
D i s t r i c t , i n d i c a t e s t h a t t h e r e i s t h e r e q u i r e d c o n t r a c t o f e m p l o y 
ment b e t w e e n t h e S o i l C o n s e r v a t i o n D i s t r i c t a n d t h e e m p l o y e e s i n 
q u e s t i o n . They i n d i c a t e t h a t t h e S o i l C o n s e r v a t i o n D i s t r i c t w i l l 
h i r e t h e s e e m p l o y e e s a n d t h a t t h e e m p l o y e e s w i l l i n t u r n p e r f o r m 
s e r v i c e s f o r t h e D i s t r i c t . 

I t was s t a t e d i n S i s t e r Mary B e n e d i c t v . S t . M a r y ' s C o r p o r a t i o n , 
s u p r a , . 1.2.4 N.W.2d a t 551 , a n d c i ted. w i t h a p p r o v a l i n U s q a a r d v . 
S i T v e r C r e s t G o l f C l u b , Iowa , 127 N.W.2d 6 3 6 , 637 ( 1 9 6 4 ) , 
t h a t : 

"The m a j o r e l e m e n t s o f t h e e m p l o y e r - e m p l o y e e 
r e l a t i o n s h i p f o r t h e p u r p o s e s o f Workmen's 
C o m p e n s a t i o n u n d e r t h e Iowa A c t a r e : ( 1 ) 
t h e e m p l o y e r s r i g h t o f s e l e c t i o n , o r t o 
e m p l o y a t w i l l , ( 2 ) r e s p o n s i b i l i t y f o r t h e 
payment o f wages b y t h e e m p l o y e r , ( 3 ) t h e 
r i g h t t o d i s c h a r g e o r t e r m i n a t e t h e r e l a 
t i o n s h i p , ( 4 ) t h e r i g h t t o c o n t r o l t h e 
w o r k , a nd ( 5 ) i s t h e p a r t y s o u g h t t o be 
h e l d a s t h e e m p l o y e r t h e r e s p o n s i b l e a u t h o r i t y 
i n c h a r g e o f t h e w o r k o r f o r whose b e n e f i t 
t h e w o r k i s p e r f o r m e d . " 

Y o u r r e q u e s t , a n d t h e l e t t e r e n c l o s e d t h e r e i n , i n d i c a t e t h a t t h e s e 
e l e m e n t s a r e met i n t h i s i n s t a n c e . They i n d i c a t e t h a t t h e S o i l Con
s e r v a t i o n D i s t r i c t ( 1 ) has t h e r i g h t t o s e l e c t t h e e m p l o y e e a n d t o 
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e m p l o y a t w i l l . ( 2 ) I t a p p e a r s t h a t t h e S o i l C o n s e r v a t i o n D i s 
t r i c t has t h e r e s p o n s i b i l i t y f o r t h e payment o f t h e wages o f t h e 
e m p l o y e e s . A l t h o u g h o t h e r s , may v o l u n t e e r t o make payments t o t h e 
D i s t r i c t t o meet t h e e x p e n s e o f t h e s e wage payments i t i s t h e 
D i s t r i c t t h a t h a s t h e a c t u a l r e s p o n s i b i l i t y f o r t h e payment o f 
wages t o t h e s e e m p l o y e e s . T h a t i s i t i s t h e d i s t r i c t , a n d n o t t h e 
f a r m e r s o f t h e d i s t r i c t o r a n y o n e e l s e , t h a t i s r e s p o n s i b l e t o 
t h e s e e m p l o y e e s f o r t h e i r wage p a y m e n t s and who must make t h e p a y 
ments t o them. I t a l s o a p p e a r s t h a t t h e D i s t r i c t , ( 3 ) has t h e 
r i g h t t o d i s c h a r g e o r t e r m i n a t e t h e e m p l o y m e n t r e l a t i o n s h i p s a n d 
t h a t i t ( 4 ) has t h e r i g h t t o c o n t r o l t h e w o r k t h a t i s d o n e . F u r 
t h e r i t i s a p p a r e n t t h a t ( 5 ) t h e D i s t r i c t i s t h e r e s p o n s i b l e a u t h o r i t y 
m c h a r g e o f t h e w o r k . 

From t h i s a n a l y s i s i t a p p e a r s t h a t t h e r e l a t i o n s h i p o f t h e D i s t r i c t 
a n d t h e e m p l o y e e s i n q u e s t i o n i s one t h a t p r o v i d e s t h e n e c e s s a r y 
e l e m e n t s o f t h e e m p l o y e r - e m p l o y e e r e l a t i o n s h i p f o r t h e p u r p o s e s 
o f t h e Workmen's C o m p e n s a t i o n A c t . . The c r i t e r i o n p r o v i d e d f o r 
making, t h i s . d.et.erm.i.n.a.ti on. . s p e c i f i.es. on.l y t h a t t h e e m p l o y e r be 
r e s p o n s i b l e f o r t h e payment o f t h e w a g e s . I t makes no r e f e r e n c e 
t o t h e s o u r c e f r o m w h i c h he o b t a i n s t h e money f o r t h e p ayments 
t h u s i t a p p e a r s t h a t t h e e m p l o y e r ' s s o u r c e o f t h e s e f u n d s i s im
m a t e r i a l i n m a k i n g t h e d e c i s i o n a s t o w h e t h e r t h e n e c e s s a r y e m p l o y 
ment r e l a t i o n s h i p e x i s t s f o r t h e Workmen's C o m p e n s a t i o n Law t o 
a p p l y a l t h o u g h t h i s q u e s t i o n has n o t s p e c i f i c a l l y a r i s e n i n a n y 
Iowa c a s e d e c i s i o n s f r o m o t h e r , j u r i s . d i c t i o n s , i n d i c a t e t h a t .th i s i s 
t h e c o r r e c t a p p r o a c h . In Cunningham v . D e p a r t m e n t o f S t a t e , e t c . , 
255 App. D i v . 7 2 9 , 6 N.Y.S . 2 d b23 ( 1 9 3 8 ) , t h e c o u r t h e l d t h a t a 
r e f e r e e was u n d e r t h e c o n t r o l o f t h e S t a t e A t h l e t i c C o m m i s s i o n 
a n d t h a t , a l t h o u g h he was n o t p a i d by t h e s t a t e b u t by an a t h l e t i c 
c l u b , he was e n t i t l e d t o c o m p e n s a t i o n u n d e r t h e Workmen's Compen
s a t i o n A c t as an .employee o f t h e s t a t e . - A f u r t h e r v e r i f i c a t i o n 
i s f o u n d i n Mayze v . Town o f F o r e s t p ' t y ' ^07 N.C. 168, 176 S.E. 
270 ( 1 9 3 4 ) , w h e r e i t was h e l d t h a t t h e Workmen's C o m p e n s a t i o n 
c l a i m a n t was an e m p l o y e e o f a t o w n . The c o u r t t h e n s t a t e d : 

"... The f a c t t h a t p i a i n t i f f ' s wages w e r e p a i d 
o u t o f f u n d s p r o c u r e d by t h e town f r o m t h e Re
c o n s t r u c t i o n F i n a n c e C o r p o r a t i o n was i m m a t e r i a l 
on t h e q u e s t i o n i n v o l v i n g t h e r e l a t i o n s h i p b e 
t ween t h e p l a i n t i f f a n d t h e town o f F o r e s t C i t y . 
Such r e l a t i o n s h i p was e s t a b l i s h e d by c o n t r a c t 
b e t w e e n t h e p l a i n t i f f a n d t h e d e f e n d a n t town o f 
F o r e s t C i t y , and f o r t h a t r e a s o n was a r e l a t i o n 
s h i p o f e m p l o y e e and e m p l o y e r . " 176 S.E. a t 
2 7 0 - 2 7 1 . 

F i n d i n g t h a t t h e s o i l c o n s e r v a t i o n d i s t r i c t i s an e m p l o y e r u n d e r 
t h e Workmen's C o m p e n s a t i o n A c t , t h a t t h e n e c e s s a r y c o n t r a c t o f 
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s e r v i c e e x i s t s , t h a t t h e m a j o r e l e m e n t s o f t h e r e q u i r e d e m p l o y e r -
e m p l o y e e r e l a t i o n s h i p a r e met a n d t h a t t h e s o u r c e f r o m w h i c h t h e 
e m p l o y e r o b t a i n s t h e f u n d s f o r t h e payment o f wages i s i m m a t e r i a l 
i t i s my c o n c l u s i o n t h a t t h e Iowa Workmen's C o m p e n s a t i o n Law a p 
p l i e s t o t h e e m p l o y e e s i n q u e s t i o n . 

T h i s , c o n c l u s i o n i s f o r t i f i e d by t h e s t a t e m e n t i n U s q a a r d v . S11 v e r 
C r e s t G o l f C l u b , s u p r a , 127 N.W.2d a t 639, t h a t : 

" I n c a s e o f d o u b t t h e Workmen's C o m p e n s a t i o n 
A c t i s l i b e r a l l y c o n s t r u e d t o e x t e n d i t s 
b e n e f i c e n t p u r p o s e t o e v e r y employee,, .who. . 
can, f a i r l y be b r o u g h t. w i t h i n i t . D o g g e t t v . 
N e b r a s k a - E a s t e r n E x p r e s s , I n c . , 252 Iowa . 
341 , 346;. .107. N.W..2.d. 102, 105; a n d C r o u s e v . 
L l o y d ' s T u r k e y R a n c h , 251 Iowa 156, 163, 100 
N .w:2d l i s , 1 1 9 . " — 

R e s p e c t f u l l y s u b m i t t e d , 

MlCHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y G e n e r a l 

ms 



TOWNSHIPS: J u s t i c e o f t h e P e a c e S- C o n s t a b l e ; m e a n i n g o f t h e 
t e r m , "C i v i 1 D f f i c e r s ' ' §§ 6 0 2 . 1 , 748,1, 748.3 and 748 ,5 , 1962 
Code o f Iowa; C h a p t e r 6 0 1 , 1962 Code o f Iowa; S e n a t e F i l e 77, 
A c t s o f t h e 6 l s t G,A, T o w n s h i p s J u s t i c e o f t h e P e a c e and 
C o n s t a b l e a r e ' c i v i l o f f i c e r s ' as c o n t e m p l a t e d by S e n a t e F i l e 77. 

A u g u s t 19, 1965 

H o n o r a b l e Edward Bremmer 
P o t t a w a t t a m i e C o u n t y R e p r e s e n t a t i v e 
1112 C a c h e l i n Dr i v e 
C a r t e r L a k e , Iowa 68110 

Dear Mr, Bremmer: 

You have a s k e d t h e f o l l o w i n g q u e s t i o n : 

" I w o u l d l i k e t o have y o u r o f f i c i a l w r i t t e n 
o p i n i o n on w h e t h e r t h e t e r m ' c i v i l o f f i c e r s ' 
as c o n t a i n e d i n l i n e s one and two o f S e c t i o n 
2 o f S e n a t e F i l e 77, w h i c h i s now l a w , i n c l u d e s 
t o w n s h i p J u s t i c e s o f t h e P e a c e and C o n s t a b l e s , " 

S e c t i o n 602,1 o f t h e 1962 Code o f Iowa, p r i o r t o t h e e n a c t m e n t o f 
S e n a t e F i l e 77, r e a d as f o l l o w s : 

"602,1 C o u r t e s t a b l i s h e d - d i s t r i c t d e f i n e d , 
A m u n i c i p a l c o u r t may be e s t a b l i s h e d i n any 
c i t y h a v i n g a p o p u l a t i o n o f f i v e t h o u s a n d o r 
more, by p r o c e e d i n g as h e r e i n a f t e r p r o v i d e d . 
A l l t h e c i v i l t o w n s h i p s i n w h i c h s u c h c i t y 
o r a ny p a r t t h e r e o f i s l o c a t e d s h a l l c o n 
s t i t u t e t h e m u n i c i p a l c o u r t d i s t r i c t , " 

S e n a t e F i l e 77 i n i t s f i r s t two s e c t i o n s s t a t e d as f o l l o w s : 

" S e c t i o n 1. S e c t i o n s i x h u n d r e d two p o i n t one ( 6 0 2 , 1 ) 
Code 1962, i s amended by s t r i k i n g a l l o f t h e l a s t 
s e n t e n c e t h e r e f r o m and i n s e r t i n g i n l i e u t h e r e o f t h e 
f o11ow i n g: 

" ' A l l t h a t p a r t o f e a c h c i v i l t o w n s h i p w i t h i n t h e 
c o r p o r a t e l i m i t s o f s u c h c i t y s h a l 1 c o n s t i t u t e t h e 
m u n i c i p a l c o u r t d i s t r i c t , " " 

S e c t i o n . . 2 . T h i s a c t s h a l l o p e r a t e t o r e i n s t a t e 
any c i v i 1 o f f i c e r s whose e l e c t i v e t e r m s may 
n o t have y e t e x p i r e d on t h e e f f e c t i v e d a t e o f 
t h i s A c t , b u t whose o f f i c e s w e r e a b o l i s h e d by 
o p e r a t i o n o f law p r i o r t o t h e e n a c t m e n t h e r e o f 
by a n n e x a t i o n o f a p o r t i o n o f a c i v i l t o w n s h i p 
t o a d j o i n i n g m u n i c i p a l c o r p o r a t i o n " ( E m p h a s i s , Q Q 
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H o n o r a b l e Edward Bremmer - 2 - A u g u s t 19, 1965 

C h a p t e r 601 d e a l s w i t h J u s t i c e s o f t h e P e a c e and w h i l e a J u s t i c e o f 
t h e P e a c e i s n o t d e f i n e d i n t h a t p a r t i c u l a r c h a p t e r , t h i s p o s i t i o n 
i s d e f i n e d i n S e c t i o n 748.1 t o be t h a t o f a " m a g i s t r a t e . " A t 
S e c t i o n 748.3 C o n s t a b l e s a r e d e f i n e d t o be " p e a c e o f f i c e r s . " 

S e c t i o n 748.5 s t a t e s as f o l l o w s : 

" M a g i s t r a t e s and p e a c e o f f i c e r s a r e some
t i m e s d e s i g n a t e d as " o f f i c e r s o f j u s t i c e " 

C o n s t a b l e s a r e f u r t h e r d e f i n e d i n S e c t i o n 601.121 as f o l l o w s : 

" C o n s t a b l e s a r e m i n i s t e r i a l o f f i c e r s o f j u s t i c e s 
o f t h e p e a c e , and s h a l l s e r v e a l l w a r r a n t s , n o t i c e s , 
o r o t h e r p r o c e s s d i r e c t e d t o them by and f r o m any 
l a w f u l a u t h o r i t y , and p e r f o r m a l l o t h e r d u t i e s now 
o r h e r e a f ' c e r r e q u i r e d o f them by l a w " 

The d e f i n i t i o n s i n C h a p t e r 748 a r e a c c o m p a n i e d by what powers and 
d u t i e s m a g i s t r a t e s and p e a c e o f f i c e r s h a v e . I t i s t o be n o t e d t h a t 
t h e d e f i n i t i o n i n S e c t i o n 748.5 i s n o t e x c l u s i v e . 

6 7 C . J . S . , O f f i c e r s , S e c t i o n 3 , a t page 104 d e f i n e s a c i v i l o f f i c e r 
as f o 1 1 o w s : 

"... s u c h o f f i c e r s as i n whom p a r t o f t h e 
s o v e r e i g n t y o r m u n i c i p a l r e g u l a t i o n s , o r t h e 
g e n e r a l i n t e r e s t s o f s o c i e t y , a r e v e s t e d . 
The e x p r e s s i o n means any o f f i c e r who i s n o t 
a m i l i t a r y o f f i c e r and i n c l u d e s a l l o f f i c e r s 
c o n n e c t e d w i t h t h e a d m i n i s t r a t i o n o f g o v e r n 
ment. . ." 

We f i n d t h a t w o rds " c i v i l o f f i c e r , " " c i v i l o f f i c e , " ' j u d i c i a l 
o f f i c e r " and " p u b l i c o f f i c e r " d e f i n e d i n B l a c k ' s Law D i c t i o n a r y , 
4 t h E d i t i o n , as f o l l o w s : 

" C i v ? 1 o f f i c e r . The w o r d " c i v i l , " as r e g a r d s 
c i v i l o f f i c e r s , i s commonly u s e d t o d i s t i n g u i s h 
t h o s e o f f i c e r s who a r e i n p u b l i c s e r v i c e b u t n o t 
o f t h e m i l i t a r y . U.S. v. A m e r i c a n B r e w i n g Co., 
D.C. P a . , 2 9 6 F. 772, 776; S t a t e v. C l a r k e , 21 
Nev. 3 3 3 , 31 P. 5 4 5 , 18 L.R.A. 31 3 , 37 Am. S t . 
Rep.'517. H e n c e , any o f f i c e r o f t h e U n i t e d S t a t e s 
who h o l d s h i s a p p o i n t m e n t u n d e r t h e n a t i o n a l g o v e r n 
ment, w h e t h e r h i s d u t i e s a r e e x e c u t i v e o r j u d i c i a l , 
i n t h e h i g h e s t o r t h e l o w e s t d e p a r t m e n t s o f t h e 
g o v e r n m e n t , w i t h t h e e x c e p t i o n o f o f f i c e r s o f t h e 
army and n a v y , i s a " c i v i l o f f i c e r . " 1 S t o r y , 
C o n s t . § 7 9 2 . S e e , a l s o , Com'rs v. Go 1 d s b o r o u g h , 
90 Md. 1 9 3 , 44 A. 1 0 5 5 . " 



H o n o r a b l e Edward Bremmer A u g u s t 18, 1965 

" C i v i l O f f i c e . An o f f i c e ^ n o t m e r e l y m i l i t a r y i n 
i t s n a t u r e , t h a t p e r t a i n s t o t h e e x e r c i s e o f t h e 
powers o r a u t h o r i t y o f c i v i l g o v e r n m e n t . S t a t e 
ex r e l . L a n d i s v. F u t c h , 122 F l a . 837, 165 So. 
907 , 909. R e q u i s i t e s a r e c o n t i n u i t y , c r e a 
t i o n and d e f i n i t i o n o f powers and d u t i e s by 
C o n s t i t u t i o n o r L e g i s l a t u r e , o r t h e i r a u t h o r i t y , 
p o s s e s s i o n o f g o v e r n m e n t a l power, and i n d e p e n 
d e n c e u n l e s s c o n t r o l l e d by s u p e r i o r o f f i c e r s . 
S t a t e ex r e l . M c i n t o s h v. H u t c h i n s o n , 187 Wash. 
6 1 , 59 P. 2d 1117, 1118, 105. A.L.R. 1234." 

" J u d i c i a l O f f i c e r . The t e r m , i n t h e p o p u l a r 
s e n s e , a p p l i e s g e n e r a l l y t o an o f f i c e r o f a 
c o u r t , b u t i n t h e s t r i c t l y l e g a l s e n s e a p p l i e s 
o n l y t o an o f f i c e r who d e t e r m i n e s c a u s e s b e t w e e n 
p a r t i e s o r r e n d e r s d e c i s i o n i n a j u d i c i a l c a p a c i t y . 
H i t t v. S t a t e , 182 M i s s . 184, 181 So. 3 3 1 : 
A l e x a n d e r v. H o l m e s , 180 Ga. 397, 179 S.E. 77, 78. 
One who e x e r c i s e s j u d i c i a l f u n c t i o n . Adams v. 
S t a t e , 214 [ n d . 6 0 3 , 17 N.E. 2d 84, 118 A.L.R. 
1095. A p e r s o n i n whom i s v e s t e d a u t h o r i t y t o 
d e c i d e c a u s e s o r e x e r c i s e powers a p p r o p r i a t e t o 
a c o u r t . S e t t l e v. Van E v r e a , 49 N.Y. 284; 
P e o p l e v. W e l l s , 2 C a l . 2 0 3 ; R e i d v. Hood, 2 
N o t t & M c C , S.C., 170, 10 Am. Dec. 5 8 2 . " 

"Pub 1 i c O f f i c e r . An o f f i c e r o f a p u b l i c c o r p o r a 
t i o n ; t h a t i s , one h o l d i n g o f f i c e u n d e r t h e g o v e r n 
ment o f a m u n i c i p a l i t y , s t a t e , o r n a t i o n . One o c 
c u p y i n g a p u b l i c o f f i c e c r e a t e d by law. S h a n k s v. 
Howes, 214 Ky. 6 1 3 , 2 8 3 S.W. 9 6 6 , 9 6 7 ; S c h m i t t v. 
Dool i n g , 145 Ky. 240, 140 S.W. 197, 36 L.R.A., N.S., 
88 1 , A n n . ' C a s . 1913B, 1078. One o f n e c e s s a r y c h a r 
a c t e r i s t i c s o f " p u b l i c o f f i c e r " i s t h a t he p e r 
f o r m p u b l i c f u n c t i o n f o r p u b l i c b e n e f i t and i n 
so d o i n g he be v e s t e d w i t h e x e r c i s e o f some s o v e r e i g n 
power o f s t a t e . Leymel v. J o h n s o n , 105 C a l . App. 
694, 288 P. 858, 860. 
In E n g l i s h l a w. An o f f i c e r a p p o i n t e d by a j o i n t -
s t o c k b a n k i n g company, u n d e r t h e s t a t u t e s r e g u 
l a t i n g s u c h c o m p a n i e s , t o p r o s e c u t e and d e f e n d 
s u i t s i n i t s b e h a l f . " 

In a l l t h e d e f i n i t i o n s i t i s a p p a r e n t t h a t c i v i l o f f i c e r i n c l u d e s 
a l l t h o s e o f f i c e r s c o n n e c t e d w i t h t h e a d m i n i s t r a t i o n o f g o v e r n m e n t 
who a r e n o t m i l i t a r y o f f i c e r s . The w o r k " c i v i l " d e n o t e s t h e a b s e n c e 
o f m i l i t a r y and does n o t e x c l u d e j u d i c i a l o f f i c e r s . 



H o n o r a b l e Edward -Bremmer A u g u s t 19, 1965 

T h e r e f o r e , i t i s my o p i n i o n t h a t t h e t e r m " c i v i l o f f i c e r s " , as c o n 
t a i n e d i n S e n a t e F i l e 77 i n c l u d e s t o w n s h i p j u s t i c e s o f t h e p e a c e 
and c o n s t a b l e s . 

R e s p e c t f u l l y s u b m i t t e d , 

( V T I M O T H Y M C C A R T H Y 

S o l i c i t o r G e n e r a l 

j d 



C I T I E S AND TOWNS: M a y o r - C o u n c i l g o v e r n m e n t . §373A . 4 , 1962 Code o f Iowa. 
W hether a mayor i n a m a y o r - c o u n c i l f o r m o f g o v e r n m e n t i s a f u l l o r p a r t -
t i m e p o s i t i o n must be d e t e r m i n e d f r o m t h e f a c t s o f e a c h i n d i v i d u a l c a s e . 
I m p o r t a n t f a c t o r s are-. (,} The a..«....-.t o f t i m e p e r week w h i c h t i . e mayor 
d e v o t e s t o h i s o f f i c i a l d u t i e s o r t h e b u s i n e s s o f h i s o f f i c e ; (2) t h e 
number o f e m p l o y m e n t s p u r s u e d by t h e mayor; (3) t h e s p e c i a l a g r e e m e n t s 
between t h e mayor and c o u n c i l s t i p u l a t i n g t h e n a t u r e o f t h e p o s i t i o n . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 
A u g u s t 27, 1965 

Mr. Edmund R. L o n g n e c k e r , C h i e f 
R e t i r e m e n t D i v i s i o n 
Iowa P u b l i c E m p l o y e e s R e t i r e m e n t S y s t e m 
1000 E a s t G r a n d Avenue 
L O C A L 

IN RE: L e t t e r f r o m Thomas C. P a r r o t t 
14:CP:CC, A c c o u n t No. 4 8 0 - 54-2485 

Dear Mr. L o n g n e c k e r ; 

I am i n r e c e i p t o f Mr. P a r r o t t ' s r e c e n t l e t t e r t o t h e A t t o r n e y G e n e r a l 
i n w h i c h he r e q u e s t s an o p i n i o n o f t h i s o f f i c e as t o w h e t h e r t h e mayor 
o f V i c t o r , Iowa o c c u p i e s a f u l l o r p a r t - t i m e p o s i t i o n . As a b a s i s 
f o r t h i s r e q u e s t he s u b m i t t e d t h e f o l l o w i n g f a c t u a l d a t a : 

"On December 16, 1964, Mr. R o s s M. C a r r e l 1, C h a i r m a n o f t h e 
Iowa Employment S e c u r i t y C o m m i s s i o n , on b e h a l f o f t h e S t a t e 
o f Iowa r e q u e s t e d a r e v i e w p u r s u a n t t o p r o c e d u r e s i n S e c t i o n 
2 1 8 ( s ) o f t h e S o c i a l S e c u r i t y A c t o f an a s s e s s m e n t o f amounts 
due made by t h e S o c i a l S e c u r i t y A d m i n i s t r a t i o n . The a s s e s s m e n t 
was b a s e d on a d e t e r m i n a t i o n by t h e S o c i a l S e c u r i t y A d m i n i s t r a 
t i o n t h a t t h e s e r v i c e s o f Mr. James M. C a l l a h a n , A c c o u n t No. 
4 8 0 - 5 4 - 2 4 8 5 , as mayor o f t h e town o f V i c t o r , Iowa, w e r e p e r f o r m e d 
i n e m ployment c o v e r e d u n d e r t h e a g r e e m e n t e n t e r e d i n t o b e t ween 
t h e S t a t e o f Iowa and S e c r e t a r y o f H e a l t h , E d u c a t i o n , and W e l f a r e 
p u r s u a n t t o S e c t i o n 218 o f t h e S o c i a l S e c u r i t y A c t . 

"The p o i n t a t i s s u e i s w h e t h e r t h e mayor o f V i c t o r o c c u p i e d a 
f u l l - t i m e o r p a r t - t i m e p o s i t i o n ; p a r t - t i m e e l e c t i v e p o v J c i .ns 
a r e e x c l u d e d f r o m c o v e r a g e u n d e r t h e a g r e e m e n t . The S o c i a l 
S e c u r i t y A d m i n i s t r a t i o n d e t e r m i n e d t h a t t h e s e r v i c e s p e r f o r m e d 
by Mr. C a l l a h a n as mayor o f t h e town o f V i c t o r w e r e p e r f o r m e d 
i n a f u l l - t i m e e l e c t i v e p o s i t i o n . The d e t e r m i n a t i o n was b a s e d 
on t h e p o s i t i o n t h a t t h e c o n c e p t o f p a r t - t i m e p o s i t i o n i s s a t i s 
f i e d o n l y i f an a f f i r m a t i v e f i n d i n g c a n be made t h a t t h e a u t h o r i t y 
w h i c h c r e a t e d t h e p o s i t i o n c o n t e m p l a t e d t h a t t h e i n c u m b e n t w o u l d 
s p e n d a l i m i t e d t i m e , s h o r t e r t h a n t h e u s u a l w o r k p e r i o d , i n t h e 
d i s c h a r g e o f t h e d u t i e s o f t h e p o s i t i o n . The A d m i n i s t r a t i o n 
c o n c l u d e d t h a t a l t h o u g h t h e Iowa s t a t u t e s s e t o u t t h e d u t i e s 
o f t h e mayor t h e y do n o t r e f e r t o t h e amount o f t i m e e x p e c t e d 
t o be s p e n t i n t h e p e r f o r m a n c e o f t h e s e d u t i e s and t h e r e f o r e 
t h a t t h e s t a t u t e s a p p e a r t o c o n t e m p l a t e t h e f u l l p e r f o r m a n c e 
o f " a l l - t h e e x e c u t i v e p o w e r s . . The A d m i n i s t r a t i o n i n r e a c h 
i n g t h i s c o n c l u s i o n has n o t e d t h e c a s e o f S t a t e v. 
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Mr. Edmund R. L c m g n e c k e r August 27, 1965 
H e n d e r s o n . 145 Iowa 657, i n wh! ch t h e c o u r t s t a v e d '...The 
d u t i e s o f mayor a r e c o n t i n u i n g a t l e a s t d u r i n g b u s i n e s s 
h o u r s and h i s o f f i c e i s deemed open d u r i n g s u c h h o u r s and 
h i s o f f i c i a l r e s p o n s i b i l i t y i s c o n t i n u i n g . . . . ' 

" I n i n d i c a t i n g , d i s a g r e e m e n t w i t h t h e A d m i n i s t r a t i o n ' s po
s i t i o n Mr. C a r r e l 1 on b e h a l f o f t h e S t a t e has t a k e n t h e 
p o s i t i o n t h a t M r . C a l l a h a n ' s s e r v i c e s as mayor o f t h e town 
o f V i c t o r w e r e p e r f o r m e d i n a p a r t - t i m e e l e c t i v e p o s i t i o n 
and t h e r e f o r e e x c l u d e d f r o m c o v e r a g e u n d e r i t s a g r e e m e n t . 
In s u p p o r t o f t h i s d e t e r m i n a t i o n t h e r e has been f u r n i s h e d 
I n t e r p r e t a t i o n N o . 35 o f t h e Employment S e c u r i t y C o m m i s s i o n , 
a p p r o v e d by i t s c o u n s e l , w h i c h t a k e s t h e p o s i t i o n t h a t 
' i n t h e a b s e n c e o f u n d e r s t a n d i n g an a g r e e m e n t by o r d i n a n c e 
o r o t h e r w i s e , b e t w e e n t h e mayor and t h e c o u n c i l t h e mayor 
u n d e r t h i s t y p e o f g o v e r n m e n t , i s a p a r t - t i m e e l e c t i v e 
o f f i c i a l ' 

"The m a t e r i a l s f u r n i s h e d by t h e S t a t e do n o t comment on t h e 
e f f e c t o f t h e c a s e o f S t a t e v. H e n d e r s o n . S i n c e t h i s i s 
a m a t t e r w i t h i n y o u r p r o v i n c e as t h e h i g h e s t l e g a l o r r i c. •'• 
o f t h e S t a t e , we w o u l d a p p r e c i a t e an e x p r e s s i o n o f y o u r 
v i e w s on how t h e S t a t e r e g a r d s t h i s c o u r t d e c i s i o n i n r e 
l a t i o n t o t h e m a t t e r a t i s s u e . I t w o u l d a l s o be p a r t i c u 
l a r l y h e l p f u l i f you w o u l d , i n c o m m e n t i n g o n t h i s m a t t e r , 
i n c l u d e y o u r v i e w s on w h e t h e r t h e S t a t e has f o r p u r p o s e s 
o f o t h e r p r o g r a m s d e t e r m i n e d t h e amount o f t i m e r e q u i r e d 
o f t h e i n c u m b e n t o f m a y o r s ' p o s i t i o n s i n t h o s e m u n i c i p a l i t i e s 
w h i c h h a v e t h e m a y o r - c o u n c i l f o r m o f g o v e r n m e n t and w h e t h e r 
t h e r e has been a c l a s s i f i c a t i o n o f m a y o r s ' p o s i t i o n s w i t h 
r e s p e c t t o t h e t i m e r e q u i r e m e n t s f o r s u c h m a t t e r s a s r e t i r e 
ment, c i v i l s e r v i c e , e t c . " . 

F i r s t o f a l l , I t h i n k i t i s a p p r o p r i a t e t o b e g i n w i t h a d i s c u s s i o n o f 
t h e c a s e c i t e d i n y o u r s u b m i t t e d m a t e r i a l . The c a s e o f S t a t e v. 
H e n d e r s o n , s u p r a , i n v o l v e d a r e m o v a l p r o c e e d i n g s i n s t i t u t e d a g a i n s t 
t h e mayor o f M a r e n g o , Iowa, p u r s u a n t t o A c t s o f t h e 3 3 r d G.A., 
C h a p t e r 7 8 . T h i s A c t p r o v i d e d f o r t h e r e m o v a l o f a mayor f r o m o f f i c e 
f o r " i n t o x i c a t i o n o r u p o r y ' c o n v i c t i o n f o r b e i n g i n t o x i c a t e d . " 

The d e f e n d a n t mayor a r g u e d t h a t " p r i v a t e m i s c o n d u c t o r i n t o x i c a t i o n " 
as d i s t i n g u i s h e d f r o m " o f f i c i a l m i s c o n d u c t " c o u l d n o t be made a 
g r o u n d f o r r e m o v a l u n d e r t h e s t a t u t e . In 145 Iowa a t page 662 t h e 
c o u r t i n r e s p o n s e t o t h i s a r g u m e n t s a i d : 

"The p r a c t i c a l f a c t , h o w e v e r , i n t h i s c a s e , i s t h a t t h e 
d e f e n d a n t was i n t o x i c a t e d on v a r i o u s d a t e s d u r i n g b u s i n e s s 
h o u r s i n t h e town o f h i s j u r i s d i c t i o n , when s u c h i n t o x i c a 
t i o n w o u l d n e c e s s a r i l y i n t e r f e r e w i t h t h e p r o p e r d i s c h a r g e 
o f h i s o f f i c i a l d u t i e s . The most t h a t c o u l d be c l a i m e d f o r 
h i m w o u l d be t h a t he u n d e r t o o k no o f f i c i a l d u t i e s d u r i n g 
t h e p e r i o d o f i n t o x i c a t i o n . The a r g u m e n t i s t h a t t h i s w o u l d 
be p r i v a t e m i s c o n d u c t , and n o t o f f i c i a l . " 



Mr. Edmund R. L o n g n e c k e r A u g u s t 27, 1365 

The e v i d e n c e p r e s e n t e d a t t r i a l i n d i c a t e d t h a t t h e d e f e n d a n t mayor 
was i n t o x i c a t e d d u r i n g b u s i n e s s h o u r s i n a manner s u f f i c i e n t t o 
i n t e r f e r e w i t h t h e p r o p e r d i s c h a r g e o f h i s o f f i c i a l d u t i e s . The 
d e f e n d a n t mayor c l a i m e d , t h a t e ven t h o u g h he was i n t o x i c a t e d d u r i n g 
b u s i n e s s h o u r s , he p e r f o r m e d no o f f i c i a l d u t i e s and, t h e r e f o r e , 
c o u l d n o t h a v e been g u i l t y o f o f f i c i a l m i s c o n d u c t . In r e s p o n s e t o 
t h i s a r g u m e n t t h e c o u r t s a i d a t page 6 6 2 : 

"An o f f i c i a l c a n n o t t h u s j u s t i f y h i m s e l f f o r v o l u n t a r i l y 
i n c a p a c i t a t i n g h i m s e l f f o r t h e p e r f o r m a n c e o f h i s o f f i c i a l 
d u t i e s . The d u t i e s o f a mayor o f a c i t y a r e c o n t i n u i n g 
d u t i e s , a t l e a s t d u r i n g b u s i n e s s h o u r s . H i s o f f i c e i s 
deemed open d u r i n g s u c h h o u r s and h i s o f f i c i a l r e s p o n s i 
b i l i t y i s c o n s t a n t . " 

The c o u r t c o n c l u d e d t h a t t h e d e f e n d a n t m a y o r ' s i n t o x i c a t i o n c o n s t i 
t u t e d b o t h p r i v a t e and o f f i c i a l m i s c o n d u c t and h e l d t h a t b e c a u s e t h e 
mayor was i n t o x i c a t e d d u r i n g b u s i n e s s h o u r s , t h e f a c t t h a t he d i d 
n o t p e r f o r m any o f f i c i a l d u t i e s d u r i n g t h e s e p e r i o d s o f .Vesica
t i o n d i d n o t p r e c l u d e s u c h i n t o x i c a t i o n f r o m b e i n g o f f i c i a l m i s 
c o n d u c t . The c o u r t d i d n o t s p e c i f y t h e number o f h o u r s t h e mayor 
was r e q u i r e d t o d e v o t e t o t h e o f f i c i a l b u s i n e s s o f h i s o f f i c e , 
b u t r a t h e r s t a t e d t h a t d u r i n g t h e b u s i n e s s h o u r s o f h i s o f f i c e , 
h o w e v e r , many o r f e w , t h e m a y o r ' s d u t i e s w e r e c o n t i n u i n g and 
h i s o f f i c i a l r e s p o n s i b i l i t y c o n s t a n t . 

The d e c i s i o n i n t h i s c a s e does n o t , i n t h e o p i n i o n 
l e n d s u p p o r t t o t h e p r o p o s i t i o n t h a t t h e o f f i c e o f 
f u l l - t i m e p o s i t i o n w i t h i n t h e c o n t e x t o f f u l l - t i m e 
e m p l o y m e n t . 

I t s h o u l d be n o t e d a t t h i s p o i n t t h a t Iowa i s p r i m a r i l y a r u r a l 
s t a t e w i t h many s m a l l i n c o r p o r a t e d c i t i e s and t o w n s . In f a c t , 
t h e I960 c e n s u s o f p o p u l a t i o n , U.S. D e p a r t m e n t o f Commerce, 
B u r e a u o f C e n s u s , V o l . 1, P a r t y a t page 17-23, i n d i c a t e s t h a t i n 
I 9 6 0 t h e r e w e r e o v e r 700 i n c o r p o r a t e d towns i n Iowa w i t h p o p u l a 
t i o n s o f l e s s t h a n 1,000. T h i s f a c t p o i n t s up t h e c r u x o f t h e 
p r o b l e m a t h a n d . In many o f t h e s e s m a l l towns t h e e l e c t i v e 
o f f i c i a l s n o t o n l y p e r f o r m t h e i r o f f i c i a l d u t i e s e a c h week, b i , : 
a l s o a r e g a i n f u l l y e m p l o y e d i n o c c u p a t i o n s on w h i c h t h e i r l i v e 
l i h o o d d e p e n d s . In o t h e r i n s t a n c e s t h e s e e l e c t i v e o f f i c e s a r e 
f i l l e d by r e t i r e d p e r s o n s who d e v o t e p a r t o f t h e i r , t i m e t o p u b l i c 
o f f i c e a nd t h e r e m a i n d e r t o t h e p u r s u i t o f t h e i r r e t i r e m e n t 
a c t i v i t i e s . 

The G e n e r a l A s s e m b l y was c e r t a i n l y c o g n i z a n t o f c o m p a r a b l e s t a 
t i s t i c s i n e x i s t e n c e a t t h e t i m e t h e y e n a c t e d t h e l a w s e t t i n g 
up g o v e r n i n g m a c h i n e r y f o r t h e s e s m a l l m u n i c i p a l i t i e s . I t i s 
e a s y t o d i s c e r n t h i s l e g i s l a t i v e a w a r e n e s s when one e x a m i n e s t h e 
m u l t i t u d e o f s t a t u t e s r e l a t i n g t o m u n i c i p a l g o v e r n m e n t . F o r 

o f t h i s o f f i c e , 
mayor i s a 
o r p r i n c i p l e 



Mr. Edmund R. L o n g n e c k e r - i t - A u g u s t 27, 1965 

e x a m p l e , C h a p t e r 363A o f t h e 1962 Code o f Iowa d e a l s g e n e r a l l y 
w i t h t h e m a y o r - c o u n c i 1 f o r m o f m u n i c i p a l g o v e r n m e n t . S e c t i o n 
363A.4 p r o v i d e s t h a t t h e c o u n c i l s h a l l p r e s c r i b e t h e r a t e o f 
c o m p e n s a t i o n o f a l l e l e c t e d o r a p p o i n t e d o f f i c e r s whose com
p e n s a t i o n i s n o t f i x e d by l a w . T h e r e i s no s t a t u t e u n d e r t h i s 
f o r m o f m u n i c i p a l g o v e r n m e n t w h i c h f i x e s the mayor's r a t e o f 
c o m p e n s a t i o n . T h u s , t h e c o u n c i l may p r e s c r i b e a r a t e of compen
s a t i o n w h i c h i s c o m m e n s u r a t e w i t h t h e amount o f s e r v i c e s t h e 
r e s p e c t i v e mayor p e r f o r m s . 

A f u l l - t i m e p o s i t i o n c o n n o t e s a j o b o r p o s i t i o n t o w h i c h t h e 
h o l d e r d e v o t e s an amount o f t i m e w h i c h i s c o n s i d e r e d s t a n d a r d o r 
c u s t o m a r y f o r t h a t p a r t i c u l a r e m p l o y m e n t . A p a r t - t i m e p o s i t i o n 
must n e c e s s a r i l y c o n s i s t o f e mployment w h i c h f a l l s s h o r t o f t h i s 
c u s t o m a r y s t a n d a r d . On t h e b a s i s o f t i m e a l o n e t h i s c u s t o m a r y 
s t a n d a r d means w o r k i n g a p p r o x i m a t e l y f o r t y h o u r s a week. The 
u s u a l s i t u a t i o n i n Iowa i n r e g a r d t o a mayor u n d e r t h e mayor-
c o u n c i l f o r m o f g o v e r n m e n t f i n d s t h i s e l e c t e d o f f i c i a l p e r f o r m i n g 
t h e d u t i e s o f h i s o f f i c e e a c h week In a m i n i m a l amount o f r i m e 
and s p e n d i n g t h e g r e a t m a j o r i t y o f h i s e m p l o y e d t i m e i n t h e p u r 
s u i t o f a b u s i n e s s o r o c c u p a t i o n . The c o n c l u s i o n i s i n e s c a p a b l e 
t h a t i n s u c h a c a s e t h e b u s i n e s s o r o c c u p a t i o n w o u l d be c o n s i 
d e r e d f u l l - t i m e and t h e e l e c t i v e p o s i t i o n w o u l d be p a r t - t i m e 
w i t h i n t h e c o n t e x t o f o u r d i s c u s s i o n . 

In summary t h e n , i t i s t h e o p i n i o n o f t h i s o f f i c e t h a t t h e q u e s 
t i o n o f w h e t h e r a mayor u n d e r t h e m a y o r - c o u n c i l f o r m o f m u n i c i 
p a l g o v e r n m e n t i s a f u l l - t i m e o r p a r t - t i m e p o s i t i o n , i s a q u e s 
t i o n o f f a c t w h i c h must be d e t e r m i n e d upon an ad h o c b a s i s . 
Some o f t h e f a c t s w h i c h may be t a k e n i n t o c o n s i d e r a t i o n i n 
r e a c h i n g a c o n c l u s i o n i n a p a r t i c u l a r c a s e a r e : (1) t h e amount 
o f t i m e p e r week w h i c h t h e mayor d e v o t e s t o h i s o f f i c i a l d u t i e s 
o r t h e b u s i n e s s o f h i s o f f i c e ; (2) t h e number o f e m p l o y m e n t s 
p u r s u e d by t h e mayor; (3) t h e s p e c i a l a g r e e m e n t s b e t w e e n t h e 
mayor and c o u n c i l s t i p u l a t i n g t h e n a t u r e o f t h e p o s i t i o n . 

R e s p e c t f u l l y s u b m i t t e d , 

I si J o s e p h S. B r i c k 

JOSEPH S. BRICK 
A s s i s t a n t A t t o r n e y G e n e r a l 

bj 
c c : Thomas C. P a r r o t t 



E a r l T. Klay, Esq. -2- August 31, 1965 

"29. For a l l services performed in the s e t t l e 
ment of the estate of any decedent, minor, 
insane person, or other persons laboring under 
any legal d i s a b i l i t y , except where actions are 
brought by the administrator, guardian, trustee, 
or person acting in a representative capacity 
or against him, or as may be otherwise pro
vided herein, where the value of the personal 
property and r e a l estate of such a person f a l l s 
within the following indicated amounts, the fee 
opposite such amount s h a l l be charged. * * * " 

Section 606.15(29), Code of Iowa, 1962, p r i o r to amendment, 
used as a basis for computing probate fees "the value of 
the personal property of the estate including r e a l estate sold 
'for the payment of debts." The new statute authorizes the 
c o l l e c t i o n of probate fees based on the value of the personal 
property and r e a l estate of estates of any "decedent, minor, 
insane person, or other person laboring under any other l e g a l 
d i s a b i l i t y . " The new act includes the value of r e a l estate 
owned by the ward or held i n t r u s t for the beneficiary of a 
testamentary t r u s t i n the basis upon which probate fees are 
to be computed. 

Very t r u l y yours, 

/S/ Thomas W, McKay 
Thomas W. McKay 
Special Assistant Attorney General 

TWM:dj 



COUNTIES AND COUNTY OFFICERS: Clerk of the D i s t r i c t Court—-§606.15 
(29), 1962 Code of Iowa, as amended by S.F. 112, 61st G.A. The 
value of r e a l estate owned by a ward or held i n trust for the 
beneficiary of a testamentary t r u s t i s included i n the basis used 
for computing probate fees. 

State of Iowa 
Department of Justice 

Lawrence F. Scalise Des Moines, Iowa 
Attorney General 

August 31, 1965 

E a r l T. Klay, Esq. 
Sioux County Attorney 
Orange City, Iowa 

Dear Mr. Klay: 

This w i l l acknowledge receipt of your l e t t e r dated August 11, 1965, 
concerning S.F. 112, 61st G.A., which amended Section 606.15 (29), 
1962 Code of Iowa. Your question i s as follows: 

"You w i l l note such section provides i n cases 
other than the administration of an e:state, i . e . , 
guardian, trustee or person acting i n a rep
resentative capacity would appear to be required 
to pay a fee based upon the value of r e a l estate 
owned by the ward. The inquiry of my Clerk i s 
therefore i s cases of guardianships, conserv
atorships or trustees s h a l l the Clerk by required 
to charge and c o l l e c t a fee based upon the value 
of r e a l estate owned by the ward or beneficiary." 

Section 606.15 (29) as amended by S.F. 112, 61st G.A., provides 
as follows: 

"606.15 Fees. The cle,rk of the d i s t r i c t court 
s h a l l charge and c o l l e c t the following fees, 
a l l of which s h a l l be paid into the county 
treasury for the use of the county except as 
indicated. * * *" 

65-8-10 



COUNTIES AND COUNTY OFFICERSs Clerk of the D i s t r i c t Court — 
§606.15(29), 1962 Code of Iowa, as amended by S.F. 112, 61st 
GoAo The Clerk of the D i s t r i c t Court i s not e n t i t l e d to make 
an additional charge for the recording of orders i n estates, 
guardianships, and conservatorships where the fee i s based on 
the value of the estate. 

LAWRENCE F« SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

August 31, 1965 

Richard E. Lee, Esq. 
Hamilton County Attorney 
628 Second Street 
Webster City, Iowa 

Dear Mr. Lee: 

This w i l l acknowledge receipt of your l e t t e r dated August 12, 
1965, i n which you ask the following question: 

"Is the Clerk of Court e n t i t l e d to make the 
usual charge for the recording of orders, i n 
addition to the o v e r a l l charge provided for 
by 606.15?" 

Section 606.15(29), Code of Iowa, as amended by S.F. 112, 
61st G.A., provides as follows:" 

"606.15 Fees. The clerk of the d i s t r i c t 
court s h a l l charge and c o l l e c t the following 
fees, a l l of which s h a l l be paid into the 
county treasury for the use of the county 
except as indicated.* * * 

"29. For a l l services performed i n the 
settlement of the estate of any decedent, 
minor, insane person, or other persons 
laboring under any le g a l d i s a b i l i t y , except 
where actions are brought by the administrator, 
guardian, trustee, or person acting i n a 
representative capacity or against him, or as 
may be otherwise provided herein, where the 
value of the personal property and r e a l 
estate of such a person f a l l s within the f o l 
lowing indicated amounts, the fee opposite such 
amount s h a l l be charged. * * * (Emphasis 
supplied.) " 

65-8-11 



Richard E. Lee, Esq=, -2- August 31, 1965 

I t i s our opinion that the words "for a l l services performed' 
i n Section 606,15(29), as amended, means that the Clerk i s 
not e n t i t l e d to make an additional charge for the recording 
of orders i n estates, guardianships, and conservatorships 
where the fee i s based on the value of the estate. 

Very t r u l y yours, 

/ s / Thomas W. McKay 
Thomas W„ McKay 
Special Assistant Attorney General 

TWMsdj 



COUNTY AND COUNTY OFFICERS: C o u n t y S h e r i f f ; C o u n t y J a i l s . 
§§ 356.5, as amended, a nd 356.15, 1962 Code o f Iowa; S e n a t e F i l e s 
136 a n d 394, A c t s o f t h e 6 1 s t G.A. S e c t i o n 8 o f S.F. 394 p l a c e s 
a m a n d a t o r y d u t y upon t h e k e e p e r o f a j a i l ( 1 ) t o p r o v i d e a 
m a t r o n w h e n e v e r a f e m a l e i s i n c a r c e r a t e d , a n d ( 2 ) t o make n i g h t 
t i m e i n s p e c t i o n s w h e t h e r t h e p r i s o n e r s a r e m a l e o r f e m a l e . The 
B o a r d o f S u p e r v i s o r s must pay t h e m a t r o n , a f t e r s e t t i n g h e r com
p e n s a t i o n . I f t h i s c o m p e n s a t i o n i s n o t b u d g e t e d , t h e B o a r d o f 
S u p e r v i s o r s must amend t h e b u d g e t t o p r o v i d e f o r payment o f a s t a 
t u t o r y d u t y . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

A u g u s t 23, 1965 

Mr. J o h n Di11 on 
L o u i s a C o u n t y A t t o r n e y 
Columbus J u n c t i o n , Iowa 

Dea r 'Mr. D i 1 1 on : 

T h i s i s i n r e p l y t o y o u r r e c e n t r e q u e s t f o r an o p i n i o n on t h e f o l l o w 
i n g q u e s t i o n s : 

1. Is S e c t i o n 8 o f S e n a t e F i l e 394, A c t s o f t h e 6 1 s t 
G e n e r a l A s s e m b l y o f Iowa, w h i c h amends S e c t i o n 356.5, 
Code o f Iowa, 1962, m a n d a t o r y i n i t s o p e r a t i o n ? 

2. Does S e c t i o n 8 o f S e n a t e F i l e 394, A c t s o f t h e 6 1 s t 
G e n e r a l A s s e m b l y o f Iowa, r e q u i r e n i g h t t i m e i n s p e c 
t i o n a t a l l t i m e s o r o n l y when f e m a l e p r i s o n e r s 
a r e i n c a r c e r a t e d ? 

3. Who w i l l s e t t h e pay f o r t h e m a t r o n a n d on what 
bas i s ? 

4. I f S e c t i o n 8 o f S e n a t e F i l e 394 i s m a n d a t o r y and 
w i t h no amount b u d g e t e d f o r t h e b a l a n c e o f 1965 v 
how i s she t o be p a i d ? 

I . 

S e c t i o n 8 o f S e n a t e F i l e 394 p r o v i d e s an amendment t o S e c t i o n 3 5 6 . 5 , 
Code o f Iowa, 1962 by a d d i n g t h e f o l l o w i n g s u b s e c t i o n : 

"To have a m a t r o n on t h e j a i l p r e m i s e s a t a 11 t i m e s 
d u r i n g t h e i n c a r c e r a t i o n o f any one o r more f e m a l e 
p r i s o n e r s a n d t o make n i g h t t i m e i n s p e c t i o n s w h i l e 
any p r i s o n e r s a r e k e p t i n c o n f i n e m e n t . " ( E m p h a s i s 
s u p p 1 i e d . ) 
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By t h i s a d d i t i o n a l amendment i t w o u l d a p p e a r t h a t t h e s e c t i o n i s 
m a n d a t o r y as t h e s e c t i o n ( 3 5 6 . 5 ) can now r e a d as f o l l o w s : 

"356.5 K e e p e r ' s d u t y . The k e e p e r o f e a c h j a i l s h a 1 1 : 

"6. To have a m a t r o n , e t c . . . . " ( E m p h a s i s s u p p l i e d . ) 

T h e r e f o r e , t h e c o n t r o l l i n g w o r d when r e a d as a c o m p l e t e s e c t i o n i s 
" s h a 1 1 " . T h i s w o r d has been c o n s t r u e d g e n e r a l l y t o be m a n d a t o r y , 
V a l e v. M e s s e n g e r , 184 Iowa 5 5 3 , 168 N.W. 281 ( 1 9 1 8 ) ; J e f f e r s o n 
C o u n t y Farm B u r e a u v. Sherman, 2 08 Iowa 614, 226 N.W. 1 6 2 0 9 2 9 ) ; 
S t a t e v. H a n s o n , 210 Iowa 773, 231 N.W. 428 ( 1 9 3 0 ) . F u r t h e r m o r e , 
t h e w o r d " s h a l l " when a d d r e s s e d t o an o f f i c i a l , i s d e f i n i t e l y 
m a n d a t o r y , McDunn v. Roundy, 191 Iowa 976, 181 N.W. 453 ( 1 9 2 1 ) . 

Hence, s i n c e S e c t i o n 356.5 i s d i r e c t e d t o an o f f i c i a l , t h e w o r d 
" s h a l l " must be c o n s i d e r e d m a n d a t o r y a n d , t h e r e f o r e , S e c t i o n 8 o f 
S e n a t e F i l e 394 must a l s o be m a n d a t o r y . 

I I . 

In a n s w e r t o y o u r s e c o n d q u e s t i o n , t h e w o r d "an y " must be c o n s t r u e d . 
The Iowa Supreme C o u r t i n t h e c a s e o f Iowa-I 1 1 i n o i s Gas and E l e c t r i c 
Co. v. C i t y o f B e t t e n d o r f , 241 Iowa 358, 41 N.W.2d 1, s t a t e d a t 
page 363 o f t h e Iowa R e p o r t s : 

"The t e r m 'any' i s synonymous w i t h ' e i t h e r ' and i s 
g i v e n t h e fu11 f o r c e o f ' e v e r y 1 o r ' a l l . ' " 

A l s o : 

"The t e r m 'any' i s f r e q u e n t l y c o n s t r u e d t o mean 
1 eve r y . ' " 

On t h e b a s i s o f t h i s c o n s t r u c t i o n by t h e Iowa c o u r t , i t w o u l d a p p e a r 
t h a t n i g h t t i m e i n s p e c t i o n s must be c a r r i e d o u t w h e n e v e r t h e r e a r e 
any p r i s o n e r s i n c o n f i n e m e n t , r e g a r d l e s s o f s e x . 

F u r t h e r m o r e , t h i s s e c t i o n must be g i v e n t h e p l a i n m e a n i n g w h i c h t h e 
l e g i s l a t u r e has s e t o u t . T h a t m e a n i n g i s t h a t t h e k e e p e r s h a l l have 
two d i f f e r e n t d u t i e s . F i r s t , t h e r e must be a m a t r o n on d u t y when
e v e r t h e r e a r e any f e m a l e p r i s o n e r s i n c a r c e r a t e d . S e c o n d l y , t h e r e 
i s an a d d i t i o n a l d u t y t h a t n i g h t t i m e i n s p e c t i o n must be made when
e v e r t h e r e a r e any p r i s o n e r s i n c o n f i n e m e n t . 
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I I I . 

In r e l a t i o n t o y o u r t h i r d q u e s t i o n as t o who s h a l l pay t h e m a t r o n 
and on w h a t b a s i s , i t s h o u l d be p o i n t e d o u t t h a t s i n c e S e c t i o n 8 
o f S e n a t e F i l e 394 amends C h a p t e r 356, 1962 Code o f Iowa, i t i s 
s u b j e c t t o t h e p r o v i s i o n s o f t h a t c h a p t e r . On t h i s b a s i s , t h e 
m a t r o n ' s e x p e n s e i s t o be g o v e r n e d by S e c t i o n 356.15 w h i c h p r o 
v i d e s i n pa r t : 

" A l l c h a r g e s and e x p e n s e s f o r t h e s a f e k e e p i n g and 
m a i n t e n a n c e o f p r i s o n e r s s h a l l be a l l o w e d by t h e 
b o a r d o f s u p e r v i s o r s 

F u r t h e r m o r e , S e n a t e F i l e 136, A c t s o f t h e 6 l s t G e n e r a l A s s e m b l y , i n 
S e c t i o n 4, p r o v i d e s : "... t h e b o a r d o f s u p e r v i s o r s s h a l l f i x a l l 
c o m p e n s a t i o n f o r e x t r a h e l p and c l e r k s . " 

T h e r e f o r e , t h e C o u n t y B o a r d o f S u p e r v i s o r s w i l l be r e s p o n s i b l e f o r 
t h e m a t r o n ' s e x p e n s e and on t h e b a s i s w h i c h t h e y f e e l i s n e c e s s a r y . 

I V . 

S i n c e t h e r e was no amount b u d g e t e d f o r t h e b a l a n c e o f t h i s y e a r , t h e 
q u e s t i o n o f how t h e C o u n t y B o a r d o f S u p e r v i s o r s a re t o pay t h e m a t r o n 
i s t o be a n s w e r e d by 48 OAG 55 a t page 57 as f o l l o w s : 

"We a r e o f t h e o p i n i o n t h e r e f o r e , t h a t t h e f o r e g o i n g 
C h a p t e r 183 o f t h e A c t s o f t h e 52nd G e n e r a l A s s e m b l y , 
o p e r a t e s as a u t h o r i t y i n t h e t a x c e r t i f y i n g a nd t a x 
l e v y i n g b o d i e s t o amend t h e i r 1946 b u d g e t t o p r o v i d e 
t h e n e c e s s a r y r e v e n u e r e q u i r e d t o pay t h e a d d i t i o n a l 
s a l a r i e s d i r e c t e d by t h e f o r e g o i n g c h a p t e r . The 
amendment o f t h e b u d g e t i s e f f e c t u a t e d by t h e same 
s t a t u t o r y p r o c e d u r e as t h a t p r o v i d e d f o r t h e m a k i n g 
o f t h e o r i g i n a l b u d g e t . " 

By t h e p r o v i s i o n s o f t h i s o p i n i o n , i t w o u l d a p p e a r t h a t t h e C o u n t y 
B o a r d o f S u p e r v i s o r s must pay t h e e x p e n s e s o f t h e m a t r o n f o r t h e 
b a l a n c e o f t h i s y e a r , a n d i f t h e r e a r e n o t s u f f i c i e n t f u n d s , t h e y 
s h o u l d amend t h e b u d g e t so t h a t t h e i r s t a t u t o r y d u t i e s c a n be met. 

R e s p e c t f u l l y s u b m i t t e d , 

/ s / T i m o t h y M c C a r t h y 

T I M O T H Y M C C A R T H Y 

So 1i c i t o r Gene ra1 

ew 



STATE OFFICERS AND DEPARTMENTS. Board o f C o n t r o l - Menta l H e a l t h 
S e r v i c e s . § § 229.42, 230.20, 1962 Code o f Iowa. Amount due s t a t e 
from c o u n t i e s f o r nece s s a r y menta l h e a l t h s e r v i c e s i n c l u d e s o n l y 
funds a p p r o p r i a t e d from t ax s o u r c e s and e x c l u d e s c o l l e c t i o n s from 
v o l u n t a r y menta1 ' i 11ness p a t i e n t s . Pay i ng the c o s t o f h o s p i t a l i z a t i o n 
o f v o l u n t a r y menta l p a t i e n t s i s the o b l i g a t i o n o f the county o f l e g a l 
s e t t l e m e n t , § 229-42. 

S t a t e o f .Iowa 
" " DEPARTMENT OF JUSTICE 

Des Moines 

August 27, 1965 

Mr. Ma r v i n R. S e l d e n , J r . 
S t a t e C o m p t r o l l e r 
S t a t e House 
LOCAL 

Dear Mr. S e l d e n : 

Re fe rence i s h e r e i n made to you r s o f the 6 th i n s t . , in 

wh i ch you submit the f o l l o w i n g : 

"I a sk t h a t you rev iew the A t t o r n e y G e n e r a l ' s 
o p i n i o n da ted J u l y 1, 1964, a d d r e s s e d to J i m 0. 
Henry, Cha i rman, Board o f C o n t r o l f o r the reasons 
s t a t e d be l ow. 

"The o p i n i o n i n t e r p r e t s Chapte r 230.20, Code o f Iowa, 
1962, t h a t the c o s t s to be c e r t i f i e d to the c o u n t i e s 
f o r p a t i e n t s s h a l l i n c l u d e o n l y funds a p p r o p r i a t e d 
from t a x s ou r ce s needed t o p r o v i d e menta l h e a l t h s e r 
v i c e s , but s h a l l not i n c l u d e amounts c o l l e c t e d i n the 
payment o f s e r v i c e p r o v i d e d v o l u n t a r y menta l i l l n e s s 
p a t i e n t s , d i v i d e d by t o t a l p a t i e n t (Example 1, page 
3 ) . The o p i n i o n a l s o s t a t e s t h a t i t wou ld be p r ope r 
f o r the Board o f C o n t r o l and i t s p r o f e s s i o n a l and 
a d m i n i s t r a t i v e pe r s onne l to e n j o y a c e r t a i n e x p e r 
t i s e in a s c e r t a i n i n g what i s nece s s a r y f o r the c a r e , 
c omfo r t and p rope r t r e a t m e n t in the f u l f i l l m e n t o f 
t h e i r d u t i e s i n . p r o v i d i n g menta l h e a l t h s e r v i c e s . 
T h e r e f o r e , the Board o f C o n t r o l can de te rm ine how 
much o f the a p p r o p r i a t i o n from t ax s ou r ce s i s f o r 
menta l h e a l t h s e r v i c e s . 

" P r i o r to the 58 th G.A. (Chap te r 168, A c t s o f the 58th 
G .A . ) , the c e r t i f i c a t i o n to the county was de te rm ined 
by d i v i d i n g the t o t a l a c t u a l e x p e n d i t u r e s by the t o t a l 
p a t i e n t days f o r each c a l e n d a r q u a r t e r . The Genera l 
Fund was r e imbur sed f o r the f u l l amount o f e x p e n d i t u r e s 
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( i g n o r i n g S t a t e c a s e s ) . The 58 th G.A. amended the 
method o f c e r t i f i c a t i o n by s a y i n g t h a t o n l y funds 
a p p r o p r i a t e d from t a x s ou r ce s needed to p r o v i d e menta l 
h e a l t h s e r v i c e s s hou l d be used f o r b i l l i n g s and v o l u n 
t a r y p a t i e n t c o l l e c t i o n s s h o u l d be e x c l u d e d from the 
c e r t i f i c a t i o n to the c o u n t y . ( T h i s has not been 
amended th rough the 6 l s t G.A. ) 

" I f the c e r t i f i c a t i o n s h o u l d e x c l u d e the v o l u n t a r y 
p a t i e n t c o l l e c t i o n s , t h e n , s h o u l d the v o l u n t a r y 
p a t i e n t days be e x c l u d e d from the compu ta t i on i n de
t e r m i n i n g the d a i l y per diem r a t e . Th i s wou ld a p p l y 
Chapte r 230.20, Code o f Iowa, 1962, d i r e c t l y t o the 
commit ted p a t i e n t o n l y , s i n c e the p r o v i s i o n f o r b i l l i n g 
the v o l u n t a r y p a t i e n t i s p r o v i d e d f o r in Chapter 223.k) 
Code o f Iowa, 1962. The J u l y 1, 1964 o p i n i o n i s in 
d i r e c t c o n f l i c t w i t h the above i n t e r p r e t a t i o n o f how 
the p a t i e n t per diem i s c a l c u l a t e d . 

"The o p i n i o n wou ld a l l o w the a p p r o p r i a t i o n to be d i v i 
ded by the t o t a l p a t i e n t days ( i n c l u d i n g v o l u n t a r y 
p a t i e n t s ) , a l l o w i n g the Genera l Fund to be r e imbur sed 
by the c o u n t i e s f o r a p p r o x i m a t e l y $2,500,000 l e s s than 
the a p p r o p r i a t i o n s made f o r menta l h e a l t h s e r v i c e s . 
Under the o t h e r method, a p p r o p r i a t i o n d i v i d e d by com
m i t t e d p a t i e n t days , the Gene ra l Fund wou ld be r e i m 
bu r sed f o r the f u l l amount o f the a p p r o p r i a t i o n and, 
t h e r e f o r e , the Gene ra l Fund wou ld not show a l o s s . 

" P l e a s e r e v i ew the J u l y 1, 1964, o p i n i o n to the Board 
o f C o n t r o l to de te rm ine i f the l e g a l i n t e r p r e t a t i o n i s 
c o r r e c t and p l e a s e g i v e us a f o rma l o p i n i o n on the lega 
i n t e r p r e t a t i o n o f the f o l l o w i n g : 

" 1 . Shou ld the p a t i e n t per diem be de te rm ined by 
d i v i d i n g the a p p r o p r i a t i o n by t o t a l ( commit ted and 
v o l u n t a r y ) o r commit ted p a t i e n t days? 

Example One - I n s t i t u t i o n 

60th G.A. A p p r o p r i a t i o n (Che rokee ) - $2 ,169,600 

T o t a l (Committed and V o l u n t a r y ) 
P a t i e n t Days - 196,632 

Committed P a t i e n t Days - 153,568 

Cost Per Day -

$2 ,169,600 - 196,632 e q u a l s $11.0338 
$2,169,600 - 153,568 e q u a l s $14.12794 
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Gene ra l Fund Reimbursement Loss to Gene ra l 
Fund 

T o t a l P a t i e n t Days $ 1,694,439 $475,161 

Committed P a t i e n t Days $2 ,169,600 $ - 0 -

W i t h o u t s p e c i f i c r ev i ew o f the c o n t e n t s o f the r eque s t o f 

the Board o f C o n t r o l r e f e r r e d to by you , by r e f e r e n c e I make t h i s 

r eques t o f the Board o f C o n t r o l and the o p i n i o n i n answer t h e r e t o 

a p a r t o f t h i s o p i n i o n . The answer, t h e r e f o r e , i s made as an o r i 

g i n a l op i n i o n . 

The q u e s t i o n i n s h o r t i s the p r ope r and l e g a l p r o cedu re o f 

the Board o f C o n t r o l in c e r t i f y i n g to the v a r i o u s c o u n t i e s the 

amount due the s t a t e f o r s e r v i c e s pe r f o rmed f o r menta l p a t i e n t s . 

The duty o f making t h i s c e r t i f i c a t i o n i s imposed upon the 

Board o f C o n t r o l by S e c t i o n 230.20 o f the 1962 Code o f Iowa w h i c h 

p r o v i d e s as f o l l o w s : 

" 2 30 . 20 Expenses c e r t i f i e d to c o u n t i e s . Each s u p e r 
i n t e n d e n t o f a s t a t e h o s p i t a l where m e n t a l l y i l l 
p a t i e n t s a r e c a r e d f o r s h a l l c e r t i f y to the s t a t e 
c o m p t r o l l e r on the f i r s t days o f J a n u a r y , A p r i l , 
J u l y , and Oc tobe r , the amount no t p r e v i o u s l y c e r t i 
f i e d by him due the s t a t e from the s e v e r a l c o u n t i e s 
h a v i n g p a t i e n t s c h a r g e a b l e t h e r e t o , and the comp
t r o l l e r s h a l l the reupon charge the same to the 
coun ty so ow ing . In d e t e r m i n i n g the amount due the 
s t a t e from the c o u n t i e s the s u p e r i n t e n d e n t s h a l l 
i n c l u d e o n l y funds a p p r o p r i a t e d from t a x s ou r ce s 
needed to p r o v i d e the menta l h e a l t h s e r v i c e s but 
s h a l l not i n c l u d e amounts c o l l e c t e d in the payment 
o f s e r v i c e s p r o v i d e d v o l u n t a r y menta l i l l n e s s 
p a t i e n t s whether p r o v i d e d by the p a t i e n t , r e l a 
t i v e s o r o t h e r pe r sons on b e h a l f o f the p a t i e n t o r 
by the county o f r e s i d e n c e o f the p a t i e n t . A d u p l i 
c a t e c e r t i f i c a t e s h a l l a l s o be m a i l e d to the a u d i t o r 
o f each county hav i n g p a t i e n t s c h a r g e a b l e t h e r e t o . 
T h i s s e c t i o n s h a l l a p p l y to a l l s u p e r i n t e n d e n t s o f 
a l l i n s t i t u t i o n s h a v i n g p a t i e n t s c h a r g e a b l e to 
count i e s . " 
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T h i s i s p l a i n and unambiguous to the e x t e n t a t l e a s t t h a t , 

i f c o m p l i e d w i t h , the amount p a i d to s e v e r a l h o s p i t a l s f o r s e r v i c e s 

per fo rmed f o r v o l u n t a r y p a t i e n t s s h a l l not be i n c l u d e d in the amount 

due the s t a t e from the s e v e r a l c o u n t i e s . Under the f o r e g o i n g 

s t a t u t e , o n l y a p p r o p r i a t e d money s h a l l be used in comput ing the 

amount to be c e r t i f i e d to be p a i d by the c o u n t y . O b v i o u s l y , the 

amount p a i d by v o l u n t a r y p a t i e n t s i s not a p p r o p r i a t e d money and, 

t h e r e f o r e , has no p l a c e in comput ing the per diem c o s t s o f these 

s e r v i c e s . 

To make t h i s c ompu ta t i on o f the per diem c o s t s by the a d d i 

t i o n o f c o s t days spent on a v o l u n t a r y b a s i s to those days spent 

upon commit ted p a t i e n t s w i t h o u t a d d i n g to the a p p r o p r i a t i o n any 

sum secu red from s e r v i c e s pe r fo rmed f o r the v o l u n t a r y p a t i e n t s , 

i s g r a n t i n g to the county a share o f s t a t e money to w h i c h the 

coun ty has no c l a i m . In o t h e r word s , by u s i n g the per diem o f 

bo th commit ted and v o l u n t a r y p a t i e n t s , s t a t e money i s b e i n g used 

to pay f o r p a t i e n t s ' s e r v i c e s p a y a b l e by the c oun t y . T h i s i s 

p o i n t e d up by the p r o v i s i o n s in S e c t i o n 229-42 o f the 1962 Code 

o f Iowa whereby " t h e c o s t s o f the h o s p i t a l i z a t i o n s h a l l be p a i d 

by the county o f l e g a l s e t t l e m e n t . " The f o r m u l a p r o v i d e d by 

S e c t i o n 230.20 f o r c e r t i f i c a t i o n i s thus c o m p l i e d w i t h and the 

answers a r e i n the n e g a t i v e to the f o l l o w i n g q u e s t i o n s p r o v i d e d i n 

the l e t t e r from the Board o f C o n t r o l : 

" 1 . Is t he manner o f d e t e r m i n i n g the ' p a t i e n t per 
diem r a t e 1 f o r p r o v i d i n g menta l h e a l t h s e r v i c e s 
l e g a l l y a c c o m p l i s h e d by: 
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a . D i v i d i n g the t o t a l days o f menta l h e a l t h s e r 
v i c e s r ende red to a l l p a t i e n t s i n t o the l e g i s l a t u r e ' s 
a p p r o p r i a t i o n o f funds from tax s o u r c e s , ' n o t i n c l u d 
ing any amounts c o l l e c t e d in the payment o f s e r v i c e s 
p r o v i d e d v o l u n t a r y menta l i l l n e s s p a t i e n t s . ' 

b. D i v i d i n g the t o t a l days o f menta l h e a l t h s e r 
v i c e s r ende red to a l l p a t i e n t s i n t o the l e g i s l a t u r e ' s 
a p p r o p r i a t i o n o f funds from t a x s ou r ce s d e d u c t i n g 
t h e r e f r o m the amounts c o l l e c t e d in the payment 
o f s e r v i c e s p r o v i d e d v o l u n t a r y menta l i l l n e s s p a t i e n t s . 

c. D i v i d i n g the t o t a l days o f menta l h e a l t h s e r 
v i c e s r ende red to a l l p a t i e n t s i n t o the amount o f 
e x p e n d i t u r e s needed to p r o v i d e such s e r v i c e s p r o v i d 
ing the t o t a l o f such e x p e n d i t u r e s do not exceed the 
amount o f l e g i s l a t i v e a p p r o p r i a t i o n f o r the q u a r t e r . 

d. D i v i d i n g the t o t a l days o f menta l h e a l t h s e r 
v i c e s r ende red to a l l p a t i e n t s i n t o the net amount 
o f e x p e n d i t u r e s a f t e r d e d u c t i n g from the t o t a l e x 
p e n d i t u r e s f o r the p e r i o d such amounts c o l l e c t e d in 
the payment o f s e r v i c e s p r o v i d e d v o l u n t a r y menta l 

i 11nes s pa t i en t s . " 

The p r e s e n t method o f c e r t i f y i n g i s c o n t r a r y to the s t a t u t e 

and s hou ld not i n c l u d e days devoted to s e r v i c e s f o r v o l u n t a r y 

p a t i e n t s , nor s h o u l d such days be i n c l u d e d in the compu ta t i on 

a c c o r d i n g to w h i c h payment i s made. In s h o r t , when the computa

t i o n i s made in the manner now be i ng done, the county i s g e t t i n g 

the b e n e f i t o f the s t a t e s e r v i c e w i t h o u t p a y i n g f o r i t . 

The o p i n i o n o f t h i s department i s s u e d J u l y 1, 1964, i n s o f a r 

as i t c o n f l i c t s h e r e w i t h , i s now w i t h d r a w n . 
Very t r u l y y o u r s , 

/s/ Oscar S t r a u s s 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y Genera l 

ew 



TAXATION: R e a l P r o p e r t y Tax: Exemptions. §427.1(9), and 
427.1(24), 1962, Code o f Iowa. A p a r t i a l d i s a l l o w a n c e o f t h e 
r e a l p r o p e r t y t a x exemption s h o u l d be made where t h e use o f a 
p o r t i o n o f t h e p r o p e r t y o f a Masonic l o d g e i s not f o r t h e ap
p r o p r i a t e o b j e c t s o f t h e o r g a n i z a t i o n . 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

September 9, 1965 

R i c h a r d G. D a v i d s o n , Esq. 
Page County A t t o r n e y 
C l a r i n d a , Iowa 

Dear Mr. D a v i d s o n : 

We acknowledge r e c e i p t o f your l e t t e r d a t e d August 16, 1965, 
i n w h i c h you e n c l o s e d a l e t t e r from your county a s s e s s o r , 
L o u i s E. B a r r . ,. Mr. B a r r ' s p r o b l e m i s whether o r n o t the l o t 
o r l a n d on w h i c h a b u i l d i n g , owned by a f r a t e r n a l body (Masonic 
Lodge) and p a r t i a l l y r e n t e d by t h a t body t o a commercial 
e s t a b l i s h m e n t , i s t o be v a l u e d or a s s e s s e d t o t h e f r a t e r n a l 
body. 

S e c t i o n 427.1, Code o f Iowa, 1962, p r o v i d e s i n p a r t as f o l 
lows : 

* * * 

"The f o l l o w i n g c l a s s e s o f p r o p e r t y 
s h a l l n o t be t a x e d : 

"9. P r o p e r t y o f r e l i g i o u s , l i t e r a r y , 
and c h a r i t a b l e s o c i e t i e s . A l l grounds 
and b u i l d i n g s used by l i t e r a r y , s c i e n t i f i c , 
c h a r i t a b l e , b e n e v o l e n t , a g r i c u l t u r a l , 
and r e l i g i o u s i n s t i t u t i o n s and s o c i e t i e s 
s o l e l y f o r t h e i r a p p r o p r i a t e o b j e c t s , 
n o t e x c e e d i n g t h r e e hundred twenty a c r e s 
i n e x t e n t and not l e a s e d o r o t h e r w i s e 
used w i t h a v i e w t o p e c u n i a r y p r o f i t . 
A l l deeds o r l e a s e s by w h i c h such p r o 
p e r t y i s h e l d s h a l l be f i l e d f o r r e c o r d 
b e f o r e t h e p r o p e r t y h e r e i n d e s c r i b e d 
s h a l l be o m i t t e d from t h e assessment." 

65-9-3 
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"24. Statement o f o b j e c t s and uses 
f i l e d . E v e r y s o c i e t y o r o r g a n i z a t i o n 
c l a i m i n g an exemption under t h e p r o 
v i s i o n s o f e i t h e r s u b s e c t i o n 6 o r sub
s e c t i o n 9 o f t h i s s e c t i o n s h a l l f i l e 
w i t h t h e a s s e s s o r n o t l a t e r t h a n F e b r u a r y 
1 o f t h e y e a r f o r w h i c h such exemption 
i s r e q u e s t e d , a s t a t e m e n t upon forms 
t o be p r e s c r i b e d by s t a t e t a x commission, 
d e s c r i b i n g t h e n a t u r e o f t h e p r o p e r t y 
upon w h i c h such exemption i s c l a i m e d 
and s e t t i n g out i n d e t a i l any uses and 
income from such p r o p e r t y d e r i v e d from 
such r e n t a l s , l e a s e s o r o t h e r uses o f such 
p r o p e r t y n o t s o l e l y f o r t h e a p p r o p r i a t e 
o b j e c t s o f such s o c i e t y o r o r g a n i z a t i o n . 
The a s s e s s o r , i n a r r i v i n g a t t h e v a l u a t i o n 
o f any p r o p e r t y o f such s o c i e t y o r o r g a n i 
z a t i o n , s h a l l t a k e i n t o c o n s i d e r a t i o n any 
uses o f t h e p r o p e r t y n o t f o r the a p p r o 
p r i a t e o b j e c t s o f t h e o r g a n i z a t i o n and 
s h a l l a s s e s s i n t h e same manner as o t h e r 
p r o p e r t y , a l l o r any p o r t i o n o f t h e p r o 
p e r t y i n v o l v e d w h i c h i s l e a s e d , l e t o r 
r e n t e d and i s used r e g u l a r l y f o r com
m e r c i a l p urposes f o r a p r o f i t t o any 
p a r t y o r i n d i v i d u a l . I n any case where 
a p o r t i o n o f t h e p r o p e r t y i s used r e g 
u l a r l y f o r com m e r c i a l p u r p o s e s no exemp
t i o n s h a l l be a l l o w e d upon p r o p e r t y so 
used and t h e exemption g r a n t e d s h a l l be 
i n t h e p r o p o r t i o n o f t h e v a l u e o f t h e 
p r o p e r t y used s o l e l y f o r t h e a p p r o p r i a t e 
o b j e c t s o f t h e o r g a n i z a t i o n , t o t h e e n t i r e 
v a l u e o f t h e property'. No exemption s h a l l 
be g r a n t e d upon any p r o p e r t y upon o r i n 
w h i c h p e r s i s t e n t v i o l a t i o n s o f t h e laws 
o f t h e s t a t e o f Iowa a r e p e r m i t t e d . E v e r y 
c l a i m a n t o f an exemption s h a l l , under o a t h , 
d e c l a r e t h a t no such v i o l a t i o n s w i l l be 
k n o w i n g l y p e r m i t t e d o r have been p e r m i t t e d 
on o r a f t e r J a n u a r y 1 o f t h e y e a r f o r which 
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a t a x exemption i s r e q u e s t e d . 
C l a i m s f o r such exemption s h a l l 
be v e r i f i e d under o a t h by t h e p r e s i 
d ent o r o t h e r r e s p o n s i b l e heads o f 
t h e o r g a n i z a t i o n , " 

A t t h e o u t s e t i t must be p o i n t e d o u t t h a t S e c t i o n 427.1, 
Code o f Iowa, 1962, i s an exempting s t a t u t e and as such must 
be s t r i c t l y c o n s t r u e d . I f t h e r e i s any doubt upon the q u e s t i o n , 
i t must be r e s o l v e d a g a i n s t t h e exemption and i n f a v o r o f t h e 
t a x a t i o n . N a t i o n a l Bank o f B u r l i n g t o n v s . Huneke, 250 Iowa 
1030, 98 N.W. 2d 7 (1959), T r i n i t y L u t h e r a n Church o f Pes 
Moines v s . V.L. Browner, 255 Iowa 197, 121 N.W. 2d 131 (1903). 

S u b s e c t i o n s 6 and 24 must be r e a d t o g e t h e r , f o r s u b s e c t i o n 24 
i s a p r o c e d u r a l s e c t i o n r a t h e r t h a n an exemption s e c t i o n . The 
p urpose o f t h e s t a t e m e n t o f t h e o b j e c t s and uses o f t h e o r g a n i 
z a t i o n w h i c h f i l e s t h e s t a t e m e n t w i t h t h e a s s e s s o r i s t o e s t a b l i s h 
whether a l l o r p a r t o f t h e p r o p e r t y i s used f o r p u r p o s e s t h a t 
can be c o n s i d e r e d t a x exempt. A p a r t i a l d i s a l l o w a n c e s h o u l d 
be made o n l y i n t h o s e c a s e s where t h e use o f a p o r t i o n o f t h e 
s u b j e c t p r o p e r t y i s n o t f o r t h e a p p r o p r i a t e o b j e c t s o f t h e 
o r g a n i z a t i o n . 1956 OAG 176, 177. 

The language o f s u b s e c t i o n 9 (quoted above) a u t h o r i z e s t h e 
exemption o f t h e p r o p e r t y o f a b e n e v o l e n t s o c i e t y when s a i d 
p r o p e r t y i s used s o l e l y f o r t h e i r a p p r o p r i a t e o b j e c t s and 
n o t used w i t h a v i e w t o p e c u n i a r y p r o f i t . Such a p r o v i s i o n 
must be s t r i c t l y c o n s t r u e d . The c o u r t s have s t a t e d t h a t "use 
o f t h e p r o p e r t y r a t h e r t h a n c h a r t e r d e c l a r a t i o n s " i s t h e c o n 
t r o l l i n g f a c t o r as t o an exemption from t a x a t i o n . T h e t a 
X i B u i l d i n g A s s o c i a t i o n o f Iowa C i t y v s . Board o f Review, ,217 
Iowa 1181, 251 N.W. 76 (1933). 

T h i s s u b s e c t i o n has been c o n s t r u e d by t h e Iowa Supreme C o u r t 
and t h e A t t o r n e y G e n e r a l s e v e r a l t i m e s . I n F o r t Pes Moines 
Lodge No. 25, I.O.O.F. v s . The County o f P o l k , e t a l , 56 Iowa 
34, 8 N.W. 687 (1881), t h e Supreme C o u r t o f Iowa h e l d t h a t 
t h e r e n t a l o f a b u i l d i n g owned by a b e n e v o l e n t s o c i e t y p r e 
v e n t e d exemption from t a x a t i o n under th e Iowa s t a t u t e . I n 
1934, t h e A t t o r n e y G e n e r a l h e l d t h a t where p a r t o f a Masonic 
Lodge b u i l d i n g was l e a s e d f o r p r o f i t and p a r t used f o r lodge 
p u r p o s e s , t h e e n t i r e b u i l d i n g was t a x a b l e . 1934 OAG 116. 
The A t t o r n e y G e n e r a l ' s o p i n i o n was based on t h e F o r t Pes 
Moines Lodge c a s e . 
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However, t h e A t t o r n e y G e n e r a l has h e l d t h a t i f any p a r t of a 
lodge p r o p e r t y owned by t h e American L e g i o n was r e n t e d p e r 
manently f o r p r o f i t , t h e p o r t i o n used f o r p r o f i t making p u r 
poses would n o t be exempt from t a x a t i o n . 1923-24 OAG 233. 
The a p p a r e n t c o n f l i c t h e r e i n d i c a t e s a s i t u a t i o n i n which 
t h e r e i s room f o r c l a r i f i c a t i o n . 

There i s a c o n f l i c t o f a u t h o r i t y from o t h e r j u r i s d i c t i o n s . 
I n Simpson e t a l v s . Bohon e t a l , 159 F l a . 280, 31 So. 2d 
406 (1947), t h e F l o r i d a Supreme C o u r t h e l d t h a t where t h e 
E l k s C l u b r e n t e d o u t o v e r 4 3 % o f t h e f l o o r space o f i t s 
lodge b u i l d i n g , t h a t p o r t i o n used f o r commercial p u r p o s e s 
was n o t exempt from t a x a t i o n . The Oklahoma Supreme C o u r t 
h e l d i n Oklahoma County v s . Queen C i t y Lodge, No. 197, I.O.O.F. 
195 O k l a . 131, 156 P. 2d 340 (1945) t h a t where an Odd F e l 
lows Lodge used t h e t w e l f t h s t o r y o f a b u i l d i n g f o r i t s 
lodge work, t h e t a x exemption p r o v i d e d by t h e Oklahoma 
S t a t u t e s would be a p p l i c a b l e o n l y t o t h a t p a r t o f t h e b u i l d 
i n g used f o r " c h a r i t a b l e o r b e n e v o l e n t " p u r p o s e s . The c o u r t 
s t a t e d t h a t where t h e exempt and non-exempt p o r t i o n s a r e 
p h y s i c a l l y s e p a r a b l e , t h e p a r t used f o r exempt p u r p o s e s 
s h o u l d be h e l d n o n - t a x a b l e and t h e o t h e r p a r t t a x a b l e . Both 
Oklahoma and F l o r i d a have exemption s t a t u t e s s i m i l a r t o 
S e c t i o n 427.1(9) o f t h e Iowa Code. 

The West V i r g i n i a Supreme C o u r t h e l d i n S t a t e v s . McDowell 
Lodge, 96 W. Va. 611, 123 S.E. 561 (1924) t h a t p r o p e r t y o f 
a Masonic l o d g e l e a s e d f o r p r o f i t was not exempt from t a x a 
t i o n under a s t a t u t o r y p r o v i s i o n exempting a l l p r o p e r t y 
"used f o r c h a r i t a b l e p u r p o s e s , and not h e l d o r l e a s e d o u t f o r 
p r o f i t , " a l t h o u g h t h e r e n t s were -used f o r c h a r i t a b l e and 
b e n e v o l e n t p u r p o s e s and f o r t h e upkeep o f p r o p e r t y r e n t e d . 

The Kansas Supreme C o u r t a l s o a p p l i e d t h e r u l e o f s t r i c t c o n 
s t r u c t i o n i n Manhatten Masonic Temple A s s o c . v s . Rhodes, 132 
Kan. 646, 296 Pac. 734 (1931). I n t h a t case t h e c o u r t h e l d 
t h a t t h e M a s o n i c Temple and t h e two a d j a c e n t l o t s were n o t 
exempt s i n c e t h e y were n o t e x c l u s i v e l y used f o r p u r p o s e s o f 
b e n e v o l e n c e and c h a r i t y . 
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S i n c e the Iowa c o u r t s have h e l d t h a t use o f t h e p r o p e r t y i s 
t h e c o n t r o l l i n g f a c t o r as t o an exemption from t a x a t i o n , i t 
i s our o p i n i o n t h a t t h e s e s h o u l d be an a p p o r t i o n m e n t o f t h e 
t a x e s , so t h a t t h e p a r t o f t h e p r o p e r t y used f o r t h e ob
j e c t s and p u r p o s e s o f the o r g a n i z a t i o n would be g r a n t e d an 
exemption w h i l e t h e p o r t i o n o f t h e p r o p e r t y used f o r com
m e r c i a l p u r p o s e s would be t a x e d . The i d e a o f an a p p o r t i o n 
ment has been i n d o r s e d by t h e c o u r t s o f o t h e r j u r i s d i c t i o n s 
(supra) and t h e A t t o r n e y G e n e r a l o f Iowa. 1924 OAG 233, 
1956 OAG 176; o p i n i o n dated May 21, 1965, t o Gordon W i n k e l , 
Esq., K o s s u t h County A t t o r n e y . 

Throughout t h i s o p i n i o n we have assumed t h a t t h e f r a t e r n a l 
o r d e r (Masonic Lodge) you a r e concerned w i t h , q u a l i f i e s as 
a " l i t e r a r y , s c i e n t i f i c , c h a r i t a b l e , b e n e v o l e n t , a g r i c u l t u r a l , 
. . . (or) r e l i g i o u s i n s t i t u t i o n . The q u e s t i o n as t o whether 
a lodge i s a c h a r i t a b l e o r g a n i z a t i o n w i t h i n t h e meaning of 
t h e s t a t u t e i s a q u e s t i o n o f f a c t t h a t must be d e t e r m i n e d by 
t h e a s s e s s o r . 1924 OAG 233, 235. However, t h e Supreme 
C o u r t o f Iowa i n Morrow v s . S m i t h , e t a l , 145 Iowa 514, 124 
N.W. 316 (1910) h e l d t h a t a Masonic Lodge i s a " c h a r i t a b l e 
i n s t i t u t i o n . " T h e r e f o r e , p r o p e r t y o f a Masonic l o d g e used 
f o r t h e a p p r o p r i a t e o b j e c t s and p u r p o s e s o f t h e o r g a n i z a t i o n 
can be exempted under S e c t i o n 4 2 7 . 1 ( 9 ) . 

I n c o n c l u s i o n , i t i s our o p i n i o n t h a t t h e a p p o r t i o n m e n t 
p r i n c i p l e d i s c u s s e d s u p r a s h o u l d be a p p l i c a b l e t o the b u i l d 
i n g and l o t i n q u e s t i o n . S i n c e t h e Masonic l o d g e i s c o n 
s i d e r e d t o be a c h a r i t a b l e o r g a n i z a t i o n , t h a t p o r t i o n o f 
t h e p r o p e r t y i t owns and uses f o r i t s a p p r o p r i a t e o b j e c t s 
would be t a x exempt. 

V e r y t r u l y y o u r s , 

Thomas W. McKay V 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

TWM:JRS:dj 



% I T I E S AND TOWNS: Water Works T r u s t e e s ; P ledge W a r r a n t s . § § 397-9» 
397.10 and 397 .11 , 1962 Code o f Iowa. T r u s t e e s o f a m u n i c i p a l l y 
owned w a t e r wo rk s , e s t a b l i s h e d by e l e c t i o n , have the s t a t u t o r y 
a u t h o r i t y (1 ) t o e n t e r i n t o c o n t r a c t s f o r the e x t e n s i o n and improve 
ment o f a p l a n t w i t h o u t an e l e c t i o n ; and (2) to f i n a n c e such con 
t r a c t s from the f u t u r e net e a r n i n g s o f the p l a n t by the i s s u a n c e 
o f " p l e d g e w a r r a n t s . " 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

September 10, 1965 

The H o n o r a b l e J a ke M inck s 
300 Paramount B u i l d i n g 
Des M o i n e s , Iowa 

Dear S e n a t o r M i n c k s : 

You have a s ked t h i s o f f i c e f o r i t s o p i n i o n as t o whethe r t he 
Water Works T r u s t e e s o f t he C i t y o f Ottumwa, Iowa, have abused 
t h e i r a u t h o r i t y by h a v i n g o u t s t a n d i n g $455,000 in o b l i g a t i o n s 
w h i c h have been c o n s i d e r e d t o be " w a r r a n t s . " 

As I u n d e r s t a n d t he h i s t o r y o f t he C i t y o f Ottumwa Water Works , 
t h e e s t a b l i s h m e n t o f s a i d w a t e r works was a u t h o r i z e d by e l e c 
t i o n as r e q u i r e d by S e c t i o n 397-5 o f the 1962 Code o f Iowa, 
some" t ime ago , and t h e r e have been e x t e n s i v e wa te r w o r k s , r i v e r 
c h a n n e l , and main e x t e n s i o n work o ve r the pa s t s i x y e a r s . The 
bond i s s u e was i s s u e d i n t h e amount o f $4 , 750 ,000 . Because o f 
i n c r e a s e d c o s t s b r o u g h t on by i n f l a t i o n and d e l a y s , and becau se 
o f l a c k o f income f rom the w a t e r w o r k s , a s h o r t a g e o f a p p r o x i m a t e l y 
$475,000 a r o s e . 

Because o f t he d i f f i c u l t y i n i s s u i n g second l i e n w a t e r revenue 
bonds w h i c h cannot be p a i d u n t i l t h e o u t s t a n d i n g i s s u e was r e t i r e d 
i n t he y ea r 2001 , becau se o f t h e h i g h i n t e r e s t i n v o l v e d , and b e 
cause o f a f a v o r a b l e revenue p i c t u r e , the w a t e r works t r u s t e e s 
were a d v i s e d by bond c oun se l and t h e i r own counse l t o i s s u e t empora r y 
revenue o b l i g a t i o n s t o t he l o c a l b a n k s . I b e l i e v e t h a t t h e s e o b 
l i g a t i o n s have been reduced f rom $475,000 t o $455 ,000 . 

I u n d e r s t a n d t h a t the i n s t r u m e n t t h a t was i s s u e d was e n t i t l e d 
"Ottumwa Water Works W a r r a n t " and had p r i n t e d on t he f a c e o f t he 
i n s t r u m e n t t he f o l l o w i n g : 

" T h i s w a r r a n t i s not a g e n e r a l o b l i g a t i o n o f t he C i t y 
no r p a y a b l e in any manner by t a x a t i o n , bu t i s p a y a b l e 
s o l e l y and o n l y f rom the n e t e a r n i n g s o f t he M u n i c i 
pa l Water Works P l a n t and S y s t em, s u b j e c t t o t h e 
p r i o r p l e d g e o f s a i d e a r n i n g s o f t he o u t s t a n d i n g Water 
Revenue B o n d s . " 

65 -9 -4 
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The s t a t u t e s o f the S t a t e o f Iowa w h i c h a p p l y a re S e c t i o n s 397 -9 , 
397-10 and 397-11 o f the 1962 Code o f Iowa, wh i ch read as f o l l o w s : 

" 397 -9 C o n t r a c t A u t h o r i z e d . They s h a l l have power to 
pay f o r any such p l a n t , improvement o r e x t e n s i o n 
t h e r e o f ou t o f the pa s t e a r n i n g s o f the p l a n t and/or 
out o f the f u t u r e e a r n i n g s and/or may c o n t r a c t f o r 
the payment o f a l l or p a r t o f the c o s t o f such p l a n t , 
improvement, o r e x t e n s i o n out o f the f u t u r e e a r n i n g s 
from such p l a n t , and may secu re such c o n t r a c t by the 
p l edge o f the p r o p e r t y pu rcha sed and the net e a r n i n g s 
o f the p l a n t . " 

" 397 -10 Bonds- For the purpose o f d e f r a y i n g the c o s t 
o f any such p l a n t , improvement o r e x t e n s i o n t h e r e o f , 
any such c i t y o r town i s hereby a u t h o r i z e d to i s s u e 
nego t i ab l e ! , i n t e r e s t - b e a r i n g revenue bonds p a y a b l e 
from and s e cu red by the net e a r n i n g s o f the p l a n t , 
and may a l s o be s e cu red by the p l edge o f the p r o p 
e r t y p u r c h a s e d , wh i ch bonds s h a l l not c o n s t i t u t e a 
g e n e r a l o b l i g a t i o n o f such c i t y o r town o r be e n f o r c e 
a b l e in any manner by t a x a t i o n . Such revenue bonds 
may be d e l i v e r e d to the c o n t r a c t o r o r c o n t r a c t o r s 
in payment f o r such improvement o r they may be s o l d 
by the m u n i c i p a l i t y and the p roceeds used to pay f o r 
such improvement; and/or such bonds may be used as 
c o l l a t e r a l s e c u r i t y f o r money borrowed to pay the c o s t 
o f such improvement, such loan to be r e p a i d o n l y ou t 
o f the net e a r n i n g s o f the p l a n t . " 

"397-11 Re fund i ng bonds. C i t i e s and towns s h a l l have 
power t o r e f und bonds or o b l i g a t i o n s i s s ued f o r the 
c o s t o f any h e a t i n g p l a n t s , w a t e r w o r k s , gasworks , o r 
e l e c t r i c l i g h t o r power p l a n t s , o r f o r any improve 
ment o r e x t e n s i o n o f any such p l a n t s , when such bonds 
o r o b l i g a t i o n s a r e payab le from and s e cu red by the net 
e a r n i n g s o f any such p l a n t and wh i ch bonds o r o b l i g a 
t i o n s do not c o n s t i t u t e a g e n e r a l o b l i g a t i o n o f such 
c i t y o r town, and s h a l l have the power so to r e f u n d 
any such bonds o r o b l i g a t i o n s when the same become due 
and p a y a b l e , o r p r i o r t h e r e t o i n any case where such 
bonds o r o b l i g a t i o n s r e s e r v e the r i g h t to p re -pay 
the same p r i o r to the date f i x e d t h e r e i n . 

" A l l such r e f u n d i n g bonds o r o b l i g a t i o n s i s s u e d as a u t h 
o r i z e d in t h i s s e c t i o n , s h a l l conform to the p r o v i s i o n s 
o f t h i s c h a p t e r , s h a l l be p a y a b l e o n l y from the net 
e a r n i n g s o f the p l a n t , and s h a l l not c o n s t i t u t e a gen
e r a l o b l i g a t i o n o f any such c i t y or town o r be e n 
f o r c e a b l e in any manner by t a x a t i o n . 
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" Such r e f u n d i n g bonds o r o b l i g a t i o n s may be exchanged 
f o r o u t s t a n d i n g bonds o r o b l i g a t i o n s i s s u e d to pay f o r 
any such p l a n t , o r f o r any improvement o r e x t e n s i o n o f 
any such p l a n t ; o r such r e f u n d i n g bonds o r o b l i g a t i o n s 
may be s o l d and the p roceeds used o n l y in payment o f 
o u t s t a n d i n g bonds o r o b l i g a t i o n s i s s u e d to pay f o r any 
such p l a n t , o r f o r any improvement o r e x t e n s i o n o f 
such p l a n t . " 

I t s h o u l d be f i r s t no ted t h a t the i n s t r u m e n t s used by the Water 
Works T r u s t e e s a r e a p ledge o f payment ou t o f e a r n i n g s and a r e 
not what a r e g e n e r a l l y to be c o n s i d e r e d as " w a r r a n t s . " The Water 
Works T r u s t e e s have no power to i s s u e w a r r a n t s t h a t a s t a t e o r 
s u b - d i v i s i o n t h e r e o f has . However, they do have a u t h o r i t y t o i n c u r 
o b l i g a t i o n s in a d d i t i o n to bonds w h i c h a r e p l edge s on the p r o p e r t y 
p u r c h a s e d . The use o f the term " p l e d g e w a r r a n t " i s men t i oned in 
the ca se o f Wyat t v. The Town o f Mann ing , 217 Iowa 929, 250 N.W. 
141 ( 1933 ) , a t page 944 o f the Iowa Repo r t s where we f i n d the 
f o l l o w i n g l anguage : 

"What the s i t u a t i o n m ight be were the m u n i c i p a l i t y 
a t t e m p t i n g to mortgage o r p l e d g e p r o p e r t y a l r e a d y 
owned, we do not now d e c i d e o r s u gge s t . By u s i n g 
the p l edge w a r r a n t s c o n t e m p l a t e d in the case a t b a r , 
the c i t y o f Manning does no t e x t e n d the o b l i g a t i o n 
beyond t h a t l i m i t e d by s e c t i o n s 6 134 -d l and 6 l 3 4 - d 2 
o f the 1931 Code. T h e r e f o r e , the c o s t o f the e l e c t r i c 
p l a n t under c o n s i d e r a t i o n i s no t w i t h i n the c o n s t i t u 
t i o n a l o r s t a t u t o r y l i m i t a t i o n o f i n d e b t e d n e s s . " 

S e c t i o n 6 134 -d l i s now S e c t i o n 397-9 w h i c h i s c i t e d above . 

The case o f Swanson v. C i t y o f Ottumwa, 118 Iowa 161, 91 N.W. 1048 
( 1902 ) , i s quo ted as a u t h o r i t y a t 32 OAG 90 as f o l l o w s : 

" ' A c i t y e x p r e s s l y a u t h o r i z e d by s t a t u t e may l e vy 
a s p e c i a l t a x f o r a p u b l i c pu rpose and p l edge o r 
a p p r o p r i a t e the same f o r a s e r i e s o f y e a r s , and i f , 
in a c o n t r a c t f o r making the p u b l i c improvement 
f o r w h i c h such t a x i s l e v i e d , the c i t y l i m i t s i t s 
l i a b i l i t y t o the mere duty o f l e v y i n g and c o l l e c t i n g 
such t a x , no m u n i c i p a l i n deb tedne s s i s i n c u r r e d 
w i t h i n t he meaning o f the c o n s t i t u t i o n . 1 " 

We must r e t u r n to ou r a n a l y s i s o f Chap te r 397 wh i ch has been known 
as the Simmer law. S e c t i o n 1 p r o v i d e s f o r the a u t h o r i t y t h a t c i t i e s 
and towns may pu r cha se u t i l i t y p l a n t s , i n c l u d i n g w a t e r w o r k s . Sec 
t i o n 5 p r o v i d e s t h a t an e l e c t i o n i s r e q u i r e d . S e c t i o n 397-9 p r o 
v i d e s t h a t power t o pay may be had i n a l l o r i n p a r t o u t o f f u t u r e 
e a r n i n g s and may be s e c u r e d by a p l e d g e . S e c t i o n 397-10 p r o v i d e s 
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f o r the i s s ue o f bonds and f o r the s e c u r i n g o f p l e d g e s . S e c t i o n 
397-11 p r o v i d e s f o r bonds and o b l i g a t i o n s s e c u r e d by e a r n i n g s 
and p r o v i d e s t h a t s a i d o b l i g a t i o n s o r e a r n i n g s do not c o n s t i t u t e 
a g e n e r a l o b l i g a t i o n o f the c i t y and town. T h i s s e c t i o n p r o v i d e s 
t h a t the c i t i e s and towns have the power to r e f u n d and prepay the 
bonds o r o b l i g a t i o n s . 

The Iowa Supreme Cour t i n the case o f Ch i twood v . L a n n i n q , 218 
Iowa 1256, 257 N.W. 345 (1934 ) , c l e a r l y i n d i c a t e d t h a t an e l e c t i o n 
i s not n e c e s s a r y t o p l edge the net e a r n i n g s f o r improvements t o 
m u n i c i p a l l y owned w a t e r w o r k s . The c o u r t made the f o l l o w i n g s t a t e 
ment a t pages 1258 and 1259 o f the Iowa R e p o r t s : 

"By Code, s e c t i o n 6134 -d l /now S e c t i o n 397 -J97> the 
t r u s t e e s , who e x e r c i s e the powers o f the c i t y in 
r e l a t i o n to the wa te rwo rk s p l a n t , a r e a u t h o r i z e d to 
pay f o r improvements and e x t e n s i o n s to the p l a n t o u t 
o f f u t u r e e a r n i n g s o f the p l a n t , and a r e a u t h o r i z e d 
to s e c u r e payment by a p l edge o f such ne t e a r n i n g s 
and the p roposed w o r k s . The i n s t r u m e n t s c r e a t i n g the 
l i e n s may u n d o u b t e d l y be ' r e v e n u e ' bonds, and o t h e r 
a p p r o p r i a t e i n s t r u m e n t s . . . . 

I t must be no_ted t h a t Code, s e c t i o n 6 134 -d l 
/now S e c t i o n 397-9_/> a u t h o r i z e s t he t r u s t e e s t o pay 
f o r any such p l a n t , improvement, o r e x t e n s i o n 
t h e r e o f , .cut o f f u t u r e e a r n i n g s , w h i l e Code, s e c t i o n 
6 l 3 4 - d 3 /now S e c t i o n 3 97 - 1 5 7 , p r o v i d e s o n l y t h a t a 
p l a n t s h a l l not be e s t a b l i s h e d w i t h o u t an e l e c t i o n . 
We t h i n k t h i s s e l e c t i o n o f language i s s i g n i f i c a n t 
o f d i s c r i m i n a t i o n i n the a c t s a u t h o r i z e d in one 
s e c t i o n and p r o h i b i t e d in the o t h e r . We h o l d t h a t 
the t r u s t e e s may p roceed w i t h the c o n t e m p l a t e d 
work w i t h o u t f i r s t s u b m i t t i n g the m a t t e r t o the 
v o t e r s . " 

The l a t e s t Law Review a r t i c l e in r e ga rd t o Iowa m u n i c i p a l bonds i s 
a t 42 Iowa Law Review 390 and I quo te f rom page 393: 

"The Iowa s t a t u t e s a l s o p e r m i t the i s s u a n c e o f 
revenue bonds in c o n n e c t i o n w i t h the f i n a n c i n g o f 
v a r i o u s s e 1 f - 1 i q u i d a t i n g p r o j e c t s . Bonds f a l l i n g 
in t h i s c a t e g o r y a r e p a y a b l e s o l e l y f rom the e a r n 
ings d e r i v e d f rom the o p e r a t i o n o f the p a r t i c u l a r 
p r o j e c t and a r e not s u p p o r t e d by t a x a t i o n . " 

The c o s t o f the improvements s e c u r e d by the bonds and by the p l edge 
w a r r a n t s i s no t w i t h i n the c o n s t i t u t i o n a l o r s t a t u t o r y l i m i t a t i o n o f 
i ndeb tedne s s o f the C i t y o f Ottumwa. In f a c t , t he p l e d g e s and bonds 
a r e no t deb t s o f the C i t y . o f Ottumwa. N e i t h e r a r e the s o - c a l l e d 
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" w a r r a n t s " a c t u a l l y w a r r a n t s . They a r e , i n f a c t , o b l i g a t i o n s o f 
the Board o f Ottumwa Water Works T r u s t e e s wh i ch a re a u t h o r i z e d 
under Chapter 397 o f the 1962 Code o f Iowa. These w a r r a n t s a r e 
p rope r where the s t a t u t o r y r equ i r emen t t h a t i t be a p l edge f o r 
p r o p e r t y pu rcha sed i s a p p a r e n t l y met. 

The w a r r a n t s i s s ued in the amount o f $455,000 a re p r ope r o b l i g a 
t i o n s and w i t h i n the s t a t u t o r y a u t h o r i t y o f the Water Works Board 
o f the C i t y o f Ottumwa. 

R e s p e c t f u l l y s u b m i t t e d , 

TIMOTHY MCCARTHY 
So 1i c i to r Gene ra1 

ew 



TAXATION: F e d e r a l Income Tax and FICA w i t h h o l d i n g . §3401, 
I n t e r n a l Revenue Code o f 1954 and §97C.3, Code o f Iowa, 
1962. W i t h h o l d i n g o f F e d e r a l Income Taxes and FICA from 
the p e r diem o f t h e members o f t h e S t a t e Board o f Regents 
i s a c o r r e c t p r a c t i c e . 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 
September 14, 1965 

Mr. D a v i d Dancer 
S e c r e t a r y 
S t a t e Board o f Regents 
L O C A L 

Dear S i r : 

We acknowledge r e c e i p t o f y our l e t t e r d ated August 18, 
1965, i n w h i c h you r e q u e s t an o p i n i o n as t o whether o r 
not your p r a c t i c e o f w i t h h o l d i n g f o r FICA and F e d e r a l 
Income Tax from Board o f Regents members' p e r diem a l 
lowances i s c o r r e c t . 

F o r p u r p o s e s o f t h e FICA, t h e d e f i n i t i o n o f who i s an 
employee i s c o n t a i n e d i n S e c t i o n 210 (k) and 218 (b) (3) 
(5) o f t h e S o c i a l S e c u r i t y A c t . Under t h e p r o v i s i o n s o f 
t h e S o c i a l S e c u r i t y A c t , t h e t e r m employee i n c l u d e s : 

1. An i n d i v i d u a l who under t h e u s u a l common law r u l e s 
a p p l i c a b l e i n d e t e r m i n i n g an employer-employee r e l a t i o n 
s h i p , has t h e s t a t u s o f an employee ( S e c t i o n 210 ( k ) ) . 

2. An o f f i c e r o f a S t a t e o r p o l i t i c a l s u b d i v i s i o n (Sec
t i o n 218 (b) (3)) . 

I t i s our o p i n i o n t h a t members o f t h e S t a t e Board o f 
Regents a r e o f f i c e r s o f t h e S t a t e o f Iowa. C h a p t e r 262, 
Code o f Iowa, 1962, s p e c i f i c a l l y p o i n t s out t h a t t h e b o a r d 
s h a l l c o n s i s t o f n i n e members a p p o i n t e d by t h e g o v e r n o r 
w i t h t h e a p p r o v a l - o f two t h i r d s o f the: members o f t h e 
s e n a t e . A t l e a s t f o u r m e e t ings a r e r e q u i r e d each y e a r . 
S p e c i f i c powers and d u t i e s a r e g r a n t e d t o t h e b o a r d . . 
S e c t i o n s 262.7 and 262.9, Code o f Iowa, 1962. The members 
s e r v e a s i x y e a r term. 
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A public o f f i c e implies d e f i n i t e assignment of public 
a c t i v i t y , fixed by appointment, tenure, and duties. Hel-
vering vs. Powers, 293 U.S. 214, 55 S. Ct. 171, 79 L. Ed. 
291 (1934). The Iowa Supreme Court held that a public 
o f f i c e must be "created by the c o n s t i t u t i o n or l e g i s l a t u r e 
. . . (and) posses . . . (a) delegated portion of the 
governments soverign power, have duties defined by . . . 
(the) l e g i s l a t u r e . . . (and) perform such duties indepen
dently and without the control of a superior power other 
than the law . . . " Hutton vs. State, 235 Iowa 52, 16 
N.W. 2d 18 (1944). Thus, the members of the State Board 
of Regents meet the requirements of a public o f f i c e r as 
set down by the courts and we consider them as such. 

Section 218 of the S o c i a l Security Act provides that the 
State and the Secretary of Health, Education, and 'Welfare 
can enter i n agreements for the purpose of extending cover
age to services performed by i n d i v i d u a l s or employees of 
the State. Pursuant to enabling l e g i s l a t i o n , Chaper 73, 
55th G.A., 1953, now Section 97C.3, Code of Iowa, 1962, 
the State of Iowa entered into an agreement with the Sec
retary of Health, Education, and Welfare which could have 
excluded a l l e l e c t i v e and appointed o f f i c i a l s of the state. 
Section 218 (c) (3) (b). The agreement did s p e c i f i c a l l y 
exclude c e r t a i n o f f i c i a l s as follows: 

(a) Members of the general assembly. 
(b) E l e c t i v e o f f i c i a l s i n positions for which com

pensation i s on a fee b a s i s . 
(c) E l e c t i v e o f f i c i a l s of school d i s t r i c t s . 
(d) E l e c t i v e o f f i c i a l s of townships, and 
(e) E l e c t i v e o f f i c i a l s of other p o l i t i c a l subdivisions 

who are i n part time p o s i t i o n s . (includes per diem to county 
supervisors). 

Since the members of the State Board of Regents are not 
s p e c i f i c a l l y excluded by the agreement and since the agre
ement covers a l l services performed by i n d i v i d u a l s as ex-
ployees of the state, i t i s our opinion that your o f f i c e 
i s correct i n withholding FICA from the board members's 
per diem checks. 
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With respect to withholding of Federal Income Taxes, i t 
must be pointed out that "withholding taxes" are income 
taxes which the employer must deduct from wages of employees 
and for payment of which tax the employer i s l i a b l e to the 
Government. Menich vs. Hoffman (C.A. Cal.) 205 F. 2d 365 
(1953). Withholding i s required only i n wages as defined 
by the Internal Revenue Code. The d e f i n i t i o n of wages i s 
very broad. Section 3401 of the 1954 Internal Revenue 
Code states i n part as followst 

"(a) Wages. For purposes of t h i s chapter, the 
term 'wages' means a l l remuneration (other than 
fees paid to a public o f f i c i a l ) for services 
performed by an employee fo r h i s employer, 
including the cash value of a l l remuneration 
paid i n any medium other than cash;" 

The terms employee and employer are defined i n Section 
3401 which states i n part as follows: 

"(c) Employee-For purposes of thxs 
chapter, the term 'employee' includes an 
o f f i c e r , employee, or elected o f f i c i a l 
of the United States, a State, T e r r i t o r y , 
or any p o l i t i c a l subdivision thereof, or 
the D i s t r i c t of Columbia, or any agency 
or instrumentality of any one or more of 
the foregoing. 

* * * 

"(d) Employer-^For purposes of t h i s 
chapter, the term 'employer' means the 
person f o r whom an i n d i v i d u a l performs 
or performed any service, of whatever 
nature, as the employee of such person, 

i t 
O O O O 

It i s our opinion that your o f f i c e i s also correct i n 
withholding Federal Income Tax from the board memberse 

per diem allowances. We have already determined that the 
members of the State Board of Regents are public o f f i c e r s 
of the State of Iowa. Thus, the definition in Section 
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3401 (c) (supra) of the term "employee™ includes the mem
bers of the State Board of Regents. The State of Iowa i s 
the "employer" and the per diem they receive i s "wages" 
as defined by Section 3401 (a) supra. Therefore, we con
clude that your practice of withholding Federal Income 
Tax i n t h i s s i t u a t i o n i s correct. 

Very t r u l y yours, 

Thomas W. McKay 
Special Assistant Attorney General 

TWMrJRSsceb 



TAXATION; P r o p e r t y Tax; R e f u n d i n g erroneous o r i l l e g a l t a x , 
§445.60, 1962, Code o f Iowa. Refund p r o v i s i o n s o f S e c t i o n 
445.60 a p p l y where p r i v a t e i n d i v i d u a l e r r o n e o u s l y p a i d t a x e s 
on l o t s owned by c o u n t y . 

LAWRENCE F= SCALISE STATE OP IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTIQE 

DES MOINES, IOWA 
September 21, 1965 

T.C. P o s t o n , E s q . 
Wayne County A t t o r n e y 
Corydon, Iowa 

Dear S i r : 

We a r e i n r e c e i p t o f your l e t t e r d a t e d August 30, 1965, 
i n w hich you s t a t e as f o l l o w s : 

"The County has o f f e r e d f o r s a l e two 
l o t s i n Humeston w h i c h t h e County t o o k 
o v e r f o r a nonpayment o f t a x e s i n 1947. 
Now i t has been d i s c o v e r e d t h a t a p r i 
v a t e i n d i v i d u a l has been p a y i n g t a x e s 
on t h e l o t s s i n c e 1947. Assuming th e 
t i t l e i n t h e County i s good, must t h e 
t a x e s p a i d by the i n d i v i d u a l be r e i m 
b u r s e d t o him, must t h e p r o p e r t y be 
deeded t o him, o r must the County r e 
fund t h e t a x e s i f t h e County s e l l s t o 
someone e l s e ? " 

I t i s our o p i n i o n t h a t i f t h e r e i s any r e f u n d t o be g i v e n 
t o t h i s t a x p a y e r , i t must be g r a n t e d under S e c t i o n 445.60, 
Code o f Iowa, 1962, w h i c h s t a t e s as f o l l o w s : 

"445.60. R e f u n d i n g erroneous t a x . The 
b o a r d o f s u p e r v i s o r s s h a l l d i r e c t t h e 
t r e a s u r e r t o r e f u n d t o the t a x p a y e r any 
t a x o r p o r t i o n t h e r e o f found t o have been 
e r r o n e o u s l y o r i l l e g a l l y e x a c t e d o r p a i d , 
w i t h a l l i n t e r e s t and c o s t s a c t u a l l y p a i d 
t h e r e o n . " 

65-9-8 
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I n J e w e t t R e a l t y Company v s . Board o f S u p e r v i s o r s , 239 Iowa 
988, 993, 33 N.W. 2d 377 (1948) t h e Supreme C o u r t o f Iowa 
c o n s i d e r e d t h e meaning o f " e r r o n e o u s l y o r i l l e g a l l y e x a c t e d 
o r p a i d " and s t a t e d : 

" G r i s w o l d Land & C r e d i t Co. v s . County 
o f Calhoun, 198 Iowa 1240, 1245, 201 
N.W. 11, c a r e f u l l y c o n s i d e r s t h e mean
i n g o f ' e r r o n e o u s l y o r i l l e g a l l y e x a c t e d 
o r p a i d 1 as used i n what i s now s e c t i o n 
445.60. The r u l e t h e r e l a i d down from 
a c o n s i d e r a t i o n o f our p r i o r d e c i s i o n s 
i s t h a t a t a x i s e r r o n e o u s o r i l l e g a l 
so t h a t a r e f u n d may be e n f o r c e d when: 
(1) t h e t a x i s l e v i e d w i t h o u t s t a t u t o r y 
a u t h o r i t y o r (2) upon p r o p e r t y n o t sub
j e c t t o t a x a t i o n o r (3) by some o f f i c e r 
o r o f f i c e r s h a v i n g no a u t h o r i t y t o l e v y 
t h e same o r (4) i n some o t h e r s i m i l a r 
r e s p e c t i l l e g a l . " 

A t common law, t a x e s v o l u n t a r i l y p a i d , a l t h o u g h e r r o n e o u s 
or i l l e g a l , c o u l d n o t be r e c o v e r e d back. Hammerstrom 
vs . Toy N a t i o n a l Bank' o f S i o u x C i t y , (C.C.A. Iowa) 81 F. 
2d 628 (1936). However, l a t e r Iowa c a s e s do n o t f o l l o w 
the common law r u l e , and a " t a x p a y e r would be e n t i t l e d t o 
a r e f u n d o f t a x e s ' e r r o n e o u s l y o r i l l e g a l l y e x a c t e d o r 
p a i d ' w i t h i n t h e meaning o f t h e s t a t u t e , though t h e payment 
was v o l u n t a r y . " J e w e t t R e a l t y Company v s . Board o f Super
v i s o r s , ( s u p r a ) . Slimmer v s . C h i c k a s a w County, 140 Iowa 
448, 118 N.W. 779 (1908). T h e r e f o r e , any r e c o v e r y by t h e 
t a x p a y e r must be based upon t h e s t a t u t e quoted above. 
Skimmer v s . Chickasaw County, s u p r a a t 453. 

In t h e i n s t a n t c a s e , you s t a t e t h a t t h e t i t l e i n t h e county 
i s a good t i t l e . I f t h e p r o p e r t y i n q u e s t i o n i s owned by 
the c o u n t y i t would n o t be s u b j e c t t o t a x a t i o n so l o n g as i t 
i s d e v o t e d t o p u b l i c use and n o t h e l d f o r p e c u n i a r y p r o f i t . 
S e c t i o n 427.1(2), Code o f Iowa, 1962. The A t t o r n e y G e n e r a l 
has h e l d t h a t a f t e r a co u n t y has r e c e i v e d t h e t a x deed, t h e 
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p r o p e r t y s h o u l d n o t be a s s e s s e d f o r t a x a t i o n . 1940 OAG 
42. 

I t i s our o p i n i o n t h a t s i n c e t h e p r o p e r t y i s n o t s u b j e c t 
t o t a x a t i o n , s a i d t a x was " e r r o n e o u s l y o r i l l e g a l l y ex
a c t e d o r p a i d . " T h e r e f o r e , t h e t a x p a y e r i s e n t i t l e d t o 
a r e f u n d under th e p r o v i s i o n s o f S e c t i o n 445.60 s u p r a , 
p r o v i d e d t h e t a x p a y e r p u r s u e s h i s a d m i n i s t r a t i v e remedy 
t o o b t a i n t h e same. F i r s t N a t i o n a l Bank v s . H a r r i s o n 
County Iowa, C C A . (Iowa) 57 F. 2d 56 (1932). Cedar 
R a p i d s H o t e l Co. v s . S t i r m , 222 Iowa 206, 268, N.W. 562 
(1936) . 

The t a x p a y e r must seek h i s r e l i e f from t h e b o a r d o f s u p e r 
v i s o r s . S e c t i o n 445.60, s u p r a . The m a n i f e s t d e s i g n o f 
t h i s s t a t u t e i s t h a t t h e b o a r d o f s u p e r v i s o r s f i r s t a s c e r t a i n 
whether the t a x p a y e r i s e n t i t l e d t o be r e i m b u r s e d f o r t a x e s 
a l l e g e d t o have been i l l e g a l l y o r e r r o n e o u s l y e x a c t e d and 
i f so, t h a t t h e t r e a s u r e r w i l l be d i r e c t e d t o r e p a y t h e 
same from t h e s e v e r a l funds t o w h i c h t h e s e have p a s s e d . 
Commercial N a t i o n a l Bank o f C o u n c i l B l u f f s v s . Board o f 
S u p e r v i s o r s , 168 Iowa 501, 150 N.W. 704 (1915). The f i n a l 
d i s p o s i t i o n o f t h i s m a t t e r , s u b j e c t t o an a p p e a l t o t h e 
c o u r t s , r e s t s w i t h t h e b o a r d o f s u p e r v i s o r s . 

V e r y t r u l y y o u r s , 

Thomas W. McKay 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

TWM:JRS=dj 



TAXATION: R e a l P r o p e r t y Tax; Exemptions -— D o r m i t o r i e s l e a s e d 
by c o l l e g e . §427.1(9), 1962 Code o f Iowa. A p r i v a t e c o l l e g e 
i s c o n s i d e r e d a c h a r i t a b l e o r g a n i z a t i o n . P r o p e r t y l e a s e d by 
the c o l l e g e f o r d o m i t o r y p u r p o s e s i s t a x exempt. H.F. 331, 
6 1 s t G.A. (1965) c o n c e r n i n g assessment and v a l u a t i o n o f such 
p r o p e r t y i s a p p l i c a b l e and i s e f f e c t i v e as o f J a n u a r y 1, 1965 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

September 24, 1965 

Lee J . F a r n s w o r t h , Esq. 
C r a w f o r d County A t t o r n e y 
C r a w f o r d County C o u r t House 
Den i s o n , Iowa 

Dear S i r : 

We acknowledge r e c e i p t o f y o u r l e t t e r d a t e d August 13, 1965, 
i n w h i c h you ask whether o r n o t two h o t e l s i n D e n i s o n , Iowa, 
wh i c h a r e t o be l e a s e d t o M i d w e s t e r n C o l l e g e f o r use as c o l 
l e g e d o r m i t o r i e s , w i l l be, when so l e a s e d , t a x exempt. 

S e c t i o n 4 2 7 . 1 ( 9 ) , Code o f Iowa, 1962, p r o v i d e s i n p a r t as 
f o l l o w s : 

* * * 

"The f o l l o w i n g c l a s s e s o f p r o p e r t y 
s h a l l n ot be t a x e d : 

* * * 

! 9 . P r o p e r t y o f r e l i g i o u s , l i t e r a r y , 
and c h a r i t a b l e s o c i e t i e s . A l l grounds 
and b u i l d i n g s used by l i t e r a r y , s c i e n 
t i f i c , c h a r i t a b l e , b e n e v o l e n t , a g r i c u l 
t u r a l , and r e l i g i o u s i n s t i t u t i o n s and 
s o c i e t i e s s o l e l y f o r t h e i r a p p r o p r i a t e 
o b j e c t , not e x c e e d i n g t h r e e hundred 
twenty a c r e s i n e x t e n t and not l e a s e d 
o r o t h e r w i s e used w i t h a view t o pecun
i a r y p r o f i t . A l l deeds o r l e a s e s by 
w h i c h such p r o p e r t y i s h e l d s h a l l be 
f i l e d f o r r e c o r d b e f o r e t h e p r o p e r t y 
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h e r e i n d e s c r i b e d s h a l l be o m i t t e d 
from t h e assessment.'" 

A t t h e o u t s e t i t must be p o i n t e d out t h a t S e c t i o n 427.1, 
Code o f Iowa, 1962, i s an exempting s t a t u t e and as such must 
be s t r i c t l y c o n s t r u e d . I f t h e r e i s any doubt upon t h e ques
t i o n , i t must be r e s o l v e d a g a i n s t t h e exemption and i n f a v o r 
o f t h e t a x a t i o n . N a t i o n a l Bank o f B u r l i n g t o n v s . Huneke, 
250 Iowa 1030, 98 N.W. 2d 7 (1959), T r i n i t y L u t h e r a n Church 
of Des Moines v s . V.L. Browner, 255 Iowa 197, 121 N.W. 2d 
131 (1963). 

S u b s e c t i o n 9 and 24 must be r e a d t o g e t h e r , f o r s u b s e c t i o n 
24 i s a p r o c e d u r a l s e c t i o n r a t h e r t h a n an exemption s e c t i o n . 
The p u r p o s e o f t h e s t a t e m e n t o f t h e o b j e c t s and uses o f t h e 
o r g a n i z a t i o n w h i c h f i l e s t h e s t a t e m e n t w i t h t h e a s s e s s o r .̂s 
to e s t a b l i s h whether a l l o r p a r t o f t h e p r o p e r t y i s used 
f o r p u r p o s e s t h a t can be c o n s i d e r e d t a x exempt. 1956 OAG 
176, 177. 

The Supreme C o u r t of Iowa h e l d i n I n r e Cooper, 229 Iowa 
"921, 295 N.W, 448 (1940) t h a t an e d u c a t i o n a l i n s t i t u t i o n unde 
t h e t a x exemption s t a t u t e s , S e c t i o n 6955, Code o f Iowa 1935, 
(now S e c t i o n 427.1, Code of Iowa, 1962) i s a c h a r i t a b l e o r g a n 
z a t i o n . The C o u r t s t a t e d a t 22 9 Iowa 931: 

"The word ' c h a r i t y , ' as used i n law, 
has a b r o a d e r meaning and i n c l u d e s 
s u b s t a n t i a l l y any scheme o r e f f o r t ' 
t o b e t t e r t h e c o n d i t i o n o f s o c i e t y 
o r any c o n s i d e r a b l e p a r t t h e r e o f . 
Any g i f t n o t i n c o n s i s t a n t w i t h 
e x i s t i n g laws w h i c h i s p r o m o t i v e 
o f s c i e n c e o r t e n d s t o .the e d u c a t i o n 
. . . o f mankind o r t h e d i f f u s i o n o f 
u s e f u l knowledge . . . i s a c h a r i t y . " 

I t i s t h e r e f o r e our o p i n i o n t h a t M i d w e s t e r n C o l l e g e would he 
c o n s i d e r e d a c h a r i t a b l e i n s t i t u t i o n under the p r o v i s i o n s o f 
s u b s e c t i o n 9. T h e r e f o r e any p r o p e r t y used by t h e c o l l e g e 
"not e x c e e d i n g t h r e e hundred twenty a c r e s i n e x t e n t and n o t 
l e a s e d o r o t h e r w i s e used w i t h a v i e w t o p e c u n i a r y p r o f i t " 
w ould be c o n s i d e r e d t a x exempt. 
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I n L a u r e n t v s . C i t y o f M u s c a t i n e 59 Iowa 404, 13 is .VI. 409 
(1882), t h e Iowa Supreme C o u r t h e l d t h a t p r o p e r t y was not 
exempt from t a x a t i o n where l e g a l t i t l e i s i n a p r i v a t e 
i n d i v i d u a l and t h e p r o p e r t y i s used f o r a s c h o o l and c h u r c h . 
The C o u r t i n t e r p r e t e d S e c t i o n 797, Code o f Iowa, 1873. 
That s e c t i o n p r o v i d e d : 

" . . . t h a t a l l p u b l i c l i b r a r i e s , 
grounds, and b u i l d i n g s o f l i t e r a r y , 
s c i e n t i f i c , b e n e v o l e n t . . . i n s t i t u t i o n s 
and s o c i e t i e s , devoted s o l e l y t o t h e 
a p p r o p r i a t e o b j e c t s o f t h e s e i n s t i t u 
t i o n s . . . (are f r e e from t a x a t i o n ) 

i i 

W h i l e S e c t i o n 797 (supra) deems ownership o f t h e p r o p e r t y 
t o be o f p r i m e importance when i t s t a t e s " ' b u i l d i n g s o f 
. . . b e n e v o l e n t . . . i n s t i t u t i o n s , " S e c t i o n 4 2 7 . 1 ( 9 ) , 
Code o f Iowa, 1962, s p e c i f i c a l l y s t a t e s t h a t a l l grounds and 
b u i l d i n g s used by_ c h a r i t a b l e o r g a n i z a t i o n s s h a l l be t a x exempt. 
S u b s e c t i o n 9 c o n c l u d e s by s t a t i n g t h a t " a l l deeds o r l e a s e s 
by w h i c h such p r o p e r t y i s h e l d s h a l l be f i l e d f o r r e c o r d 
b e f o r e t h e p r o p e r t y h e r e i n d e s c r i b e d s h a l l be o m i t t e d from 
the assessment." 

T h e r e f o r e , so l o n g as the c o l l e g e has a v a l i d l e a s e f i l e d 
•for r e c o r d on t h e p r o p e r t y i n q u e s t i o n and so l o n g as s a i d 
p r o p e r t y i s b e i n g used by t h e c o l l e g e f o r i t s a p p r o p r i a t e 
o b j e c t s , i t i s our o p i n i o n t h a t t h e p r o p e r t y i s t a x exempt. 

Your l e t t e r r e f e r s t o c e r t a i n new l e g i s l a t i o n amending Sec
t i o n 4 2 7 . 1 ( 9 ) . We r e f e r y c u t o H.F. 331, o f t h e 6 1 s t G.A. 
(1965), w h i c h s t a t e s i n s u b s t a n c e t h a t any p r o p e r t y used by 
o r under c o n s t r u c t i o n f o r c h a r i t a b l e o r g a n i z a t i o n s s h a l l be 
l i s t e d upon t h e t a x r o l l s o f t h e d i s t r i c t i n w h i c h i t i s l o 
c a t e d and s h a l l have a s c r i b e d t o i t i t s f u l l market v a l u e and 
a s s e s s e d o r t a x a b l e v a l u e , as c o n t e m p l a t e d by S e c t i o n 441.21, 
Code o f Iowa, 1962. The l e g i s l a t u r e has p r e s c r i b e d t h a t p r o p e r 
be a s s e s s e d and v a l u e d whether s u b j e c t t o a levy o r t o an exemp 
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tio n . The l e g i s l a t i o n i s applicable to a l l property as of 
January 1, 1965. 

Very t r u l y yours, 

Thomas W. McKay 1 

Special Assistant Attorney General 
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SCHOOLS: En la rgement o f Schoo l D i s t r i c t s . § 275 -27 , 1962 Code 
o f Iowa. Independent Schoo l D i s t r i c t s e n l a r g e d under the. p r o 
v i s i o n s o f Chap te r 275 t h e r e a f t e r become community s choo l d i s 
t r i c t s . (Gen t r y to Samore, Woodbury Co. A t t y . ) 9/22/65 
65-9 -12 

S t a t e o f Iowa. 
DEPARTMENT OF JUSTICE 

Des Mo i ne s , Iowa 

September 22, 1965 

Mr . Edward F. Samore 
Woodbury County A t t o r n e y 
204 Cou r t House 
S i o u x C i t y , Iowa 

Dear Mr. Samore: 

T h i s i s in r e p l y t o you r r e c e n t r e q u e s t f o r an o p i n i o n on t he 
f o l l o w i n g f a c t u a l s i t u a t i o n : 

" A f t e r t he r e o r g a n i z a t i o n o f t he Concord Townsh ip 
Schoo l D i s t r i c t and t he Lawton Community D i s 
t r i c t t h e r e were 3-8 a c r e s r e m a i n i n g in the Con
co rd Townsh ip Schoo l D i s t r i c t . S i n c e the l a t t e r 
d i s t r i c t was reduced t o l e s s than f o u r (4) g o v e r n 
menta l s e c t i o n s , the County Board o f E d u c a t i o n 
a t t a c h e d t h i s a r e a t o t he Independent Schoo l D i s 
t r i c t o f S i o u x C i t y in a c c o r d w i t h t h e p r o v i s i o n s 
o f S e c t i o n 2 7 5 . 1 , 1962 Code o f Iowa. 

" S i n c e t he e n l a r g e m e n t o f t he S i o u x C i t y I ndepen 
dent Schoo l D i s t r i c t , sha11 t h i s d i s t r i c t be 
known as a community s c h o o l d i s t r i c t and i s i t 
p a r t o f t he County Schoo l Sys tem o f Woodbury 
Coun t y ? " 

In re sponse t o your q u e s t i o n the f o l l o w i n g s e c t i o n o f t he 1962 
Code o f Iowa i s r e l e v a n t : 

" S e c t i o n . 275 -27 - Names. S choo l d i s t r i c t s c r e a t e d 
o r e n l a r g e d under the. p r o v i s i o n s o f t h i s c h a p t e r 
s h a l l be known as community s c h o o l d i.str..? c t s and 
s h a l l be p a r t o f t h e coun t y s c h o o l s y s tem * * * . " 
(Emphas i s Added) ' 
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Your l e t t e r i n d i c a t e d t h a t t h e r e m a i n i n g 3.8 a c r e s were a t t a c h e d 
in a c c o r d w i t h S e c t i o n 2 7 5 - 1 . S e c t i o n 275 -27 , 1962 Code o f Iowa, 
s p e c i f i c a l l y s t a t e s t h a t any s c h o o l d i s t r i c t s e n l a r g e d under the 
p r o v i s i o n s of. Chapter. 275 " s h a l l . , be known, as community, s c h o o l 
d i s t r i c t s and s h a l l be p a r t o f t he county s choo l s y s t e m . " In 
d e a l i n g w i t h t h i s s u b j e c t the A t t o r n e y Genera l has p rev i ou s1y 
s t a t e d : 

" S e c t i o n 275-27 e x p r e s s l y a p p l i e s t o community 
s c h o o l d i s t r i c t s wh i ch i t d e f i n e s as d i s t r i c t s 
c r e a t e d o r en 1 a r ged under the p r o v i s i o n s o f 
Chapter 275- S i n c e under t he f a c t s o f your 
l e t t e r t he d i s t r i c t in q u e s t i o n was e n l a r g e d 
under Chap te r 275 , i t i s a " c ommun i t y " s c h o o l 
d i s t r i c t by e x p r e s s s t a t u t o r y d e f i n i t i o n and 
a p a r t o f the coun ty s c h o o l s y s tem by v i r t u e 
o f the mandatory ' s h a l l ' used i n t he s a i d 
s e c t i o n . " 58 OAG 199, 200. 

In a c c o r d w i t h the above I am o f the o p i n i o n t h a t the S i o u x C i t y 
Schoo l D i s t r i c t i s now a community s c h o o l d i s t r i c t and i t i s p a r t 
o f t he coun ty s c h o o l s y s t e m . 

R e s p e c t f u l l y s u b m i t t e d , 

ms 



SCHOOLS. H igh Schoo l D e f i n e d . § 2 86 . 2 , 1962 Code of Iowa. A 
s choo l d i s t r i c t o p e r a t i n g n i n t h , t e n t h , e l e v e n t h or t w e l f t h 
g rades o r any p o r t i o n t h e r e o f i s o p e r a t i n g a h i gh s choo l f o r the 
purposes o f S t a t e s upp lementa r y a i d . 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Mo i ne s , Iowa 

September 22 , I 9 6 5 

Mr . Urban J . Hageman 
S t a t e R e p r e s e n t a t i v e 
W i n n e s h i e k County 
R. R. # 3 
Deco r ah , Iowa 

Dear Mr. Hageman: 

T h i s i s in r e p l y t o your r e c e n t l e t t e r i n wh i ch you r e q u e s t e d 
an o p i n i o n on the f o l l o w i n g q u e s t i o n : 

" I f a s c h o o l d i s t r i c t o p e r a t e s a s c h o o l c o n s i s t i n g 
o f g rades K th rough n i n e ( 9 ) , bu t does not o p e r a t e 
g rades t en (10) t h rough t w e l v e (12) i s t h i s s c h o o l 
d i s t r i c t t o be c o n s i d e r e d a h i g h s c h o o l d i s t r i c t 
f o r t he pu rpose s o f s u p p l e m e n t a r y a i d ? " 

Chap te r 286 , 1962 Code o f Iowa gove rn s t he d i s t r i b u t i o n o f s u p p l e 
mentary a i d t o s c h o o l d i s t r i c t s . S e c t i o n 2 86 . 4 ( 2 ) r e q u i r e s d i s 
t r i c t s w i t h h i g h s c h o o l s t o compute the e s t i m a t e d p roceeds o f 
t h e i r s t a n d a r d l o c a l t a x r a t e a t 15 m i l l s o f t he a s s e s s e d v a l u a 
t i o n o f the d i s t r i c t w h i l e t h e r a t e f o r e l e m e n t a r y s c h o o l s i s 
s e t a t 10 m i l l s . However, t he above c h a p t e r does no t e x p r e s s l y 
d e f i n e what c o n s t i t u t e s a h i g h s c h o o l . In d e t e r m i n i n g what c o n 
s t i t u t e s a h i g h s c h o o l w i t h i n the scope o f t h i s c h a p t e r t h e f o l 
l o w i n g s e c t i o n o f the 1962 Code i s r e l e v a n t : 

" S e c t i o n 2 8 6 . ? . D e f i n i t i o n s . For the purposes 
o f t h i s c h a p t e r an e l e m e n t a r y p u p i l i s a p u p i l 
o f s c h o o l age a t t e n d i n g p u b l i c s c h o o l who has 
not, e n t e r e d ni.nth. grade,, and, a h i g h s c h o o l oupi.l. 
i s a p u p i l o f s c h o o l age a t t e n d i n g p u b l i c s c hooT 
s c h o o l in any o f the g rades n i n t h t o t w e l f t h in"^* 
c l us i veT 1 1 (Emphas i s Added) 
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From the above we have seen t h a t by s t a t u t o r y d e f i n i t i o n a h i g h 
s c h o o l p u p i l i s " a p u p i l * * * a t t e n d i ng pub 1 i c . school in any 
o f the g rades n i n t h th rough t w e l f t h i n c l u s i v e . " Inasmuch as any 
c h i l d e n r o l l e d in g rades n i n e t h r ough t w e l v e i s a h i g h s c h o o l 
p u p i l , i t l o g i c a l l y f o l l o w s t h a t a s c h o o l d i s t r i c t o p e r a t i n g any 
p o r t i o n o f g rades n i n e th rough t w e l v e wou ld be o p e r a t i n g a h i g h 
s c h o o l f o r the purposes o f t h i s c h a p t e r . Th i s v i e w was adop ted 
by the A t t o r n e y Genera l when he s t a t e d : 

"The term ' * * * h i g h s c h o o l 1 * * * has been c o n 
s t r u e d by t h i s depa r tment t o mean any s c h o o l 
where i n s t r u c t i o n i s g i v e n in t h e 9 t h , 1.0th, 
1 l.th or. .1.2 th grade, work and t h a t 11 need not be 
a s c h o o l f u r n i s h i n g the work i n a l l , o f such 
g"r.ades. b e f o r e i t s h o u l d be t r e a t e d as a h i g h 
s choo l . " (Emphas i s Added) 12 OAG b"67 . 

In a c c o r d w i t h the above I am o f t he o p i n i o n t h a t N o r t h W inne 
s h i e k Community Schoo l D i s t r i c t i s p r e s e n t l y o p e r a t i n g a h i g h 
s c h o o l w i t h i n t h e scope o f S e c t i o n 2 8 6 . 4 ( 2 ) . 

R e s p e c t f u l l y s u b m i t t e d , 

ms 



LABOR: Commiss ioner o f Labor - J u r i s d i c t i o n ove r U n f i r e d P r e s s u r e 
Ve s s e l - §§ 89 . 4 , 89 .12 . The Commiss ioner o f Labor i s not em
powered to p r e s c r i b e r u l e s and r e g u l a t i o n s in r e s p e c t t o u n f i r e d 
p r e s s u r e v e s s e l s when s a i d v e s s e l s do not c o n t a i n wa te r o r steam 
thus not cove red under Chapter 89 o f the Code o f Iowa. 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo i nes , I owa 

September 2 2 , 1965 

Mr. Da le P a r k i n s 
Commiss ioner o f Labor 
L O C A L 

Dear Mr. P a r k i n s ; 

You have r e q u e s t e d an o p i n i o n f rom t h i s o f f i c e based on the f o l 
l ow ing e x c e r p t quo ted f rom the body o f your l e t t e r : 

" S e c t i o n 89.4 o f the Iowa Code empowers the 
Labor Commiss ioner t o p r e s c r i b e r u l e s f o r the 
t e s t i n g and c o n s t r u c t i o n o f Power B o i l e r s 
and U n f i r e d P r e s s u r e V e s s e l s . 

S e c t i o n 89 .12 , the second pa rag raph a f t e r the 
wo rd , 

DEFINITIONS: S p e c i f i c a l l y d e s i g n a t e s t h a t the 
A . S .M.E . (Amer i can S o c i e t y o f M e c h a n i c a l En 
g i n e e r s ) Code and amendments and i n t e r p r e t a 
t i o n s t h e r e t o a r e hereby adop ted and s h a l l be 
known as the Iowa C o n s t r u c t i o n Code. 

In v i e w o f the e n c l o s e d d i s s e n t i n g l e t t e r f rom 
the M. W. K e l l o g g Company o f New York C i t y , I 
r e s p e c t f u l l y a sk f rom your o f f i c e , an o p i n i o n , 
as t o whethe r t h i s depar tment has j u r i s d i c t i o n 
o ve r the d e s c r i b e d v e s s e l s . " 

On the b a s i s o f your s u b m i t t e d r eque s t l e t t e r and the M. W. K e l l o g g 
Company d i s s e n t i n g l e t t e r da ted May 14, 1965, we a re assuming t h a t 
the " d e s c r i b e d v e s s e l s " a r e in f a c t u n f i r e d p r e s s u r e v e s s e l s and 
the q u e s t i o n t o be answered is s p e c i f i c a l l y a r e these u n f i r e d p r e s 
su re v e s s e l s s u b j e c t t o the j u r i s d i c t i o n o f the Commiss ioner o f 
Labor pu r suan t t o S e c t i o n 89-4 and/or S e c t i o n 89-12 o f the 1962 
Code o f Iowa as amended. 

#65-9-16 
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The a p p l i c a b l e Code p r o v i s i o n s a r e as f o l l o w s : 

" 89 . 4 Ru les - Reco rd s : 

The commi s s i one r o f Labor i s hereby a u t h o r i z e d 
and empowered, t o p r e s c r i b e r u l e s w i t h i n the 
p r o v i s i o n s o f t h i s c h a p t e r , f o r the purpose o f 
c a r r y i n g the same i n t o e f f e c t i n c l u d i n g r u l e s 
f o r t he methods o f t e s t i n g equ ipment and c o n 
s t r u c t i o n and i n s t a l l a t i o n o f new equ ipment 
c o v e r e d by t h i s c h a p t e r , and s a i d r u l e s s h a l l , 
as n e a r l y as p o s s i b l e , con fo rm t o the r u l e s 
f o r m u l a t e d by the b o i l e r code commit tee o f the 
Amer i c an S o c i e t y o f M e c h a n i c a l Eng i nee r s and 
known as the Amer i can S o c i e t y o f M e c h a n i c a l 
E n g i n e e r s b o i l e r code o f 1937 as amended. " 
(Emphas i s Added) 

" 89 -12 F i r e d and u n f i r e d v e s s e l s . 

1. A p r e s s u r e v e s s e l in wh i ch steam i s g e n e r a t e d 
by t h e a p p l i c a t i o n of hea t r e s u l t i n g f rom the com
b u s t i o n o f s o l i d , l i q u i d o r gaseous f u e l s h a l l be 
c l a s s e d as a f i r e d steam b o i l e r . 

2. Any s team b o i l e r o r steam v e s s e l in wh i ch 
steam may be g e n e r a t e d o r t r a n s f e r r e d , but one in 
wh i ch the heat r e s u l t i n g f rom combus t i on o f s o l i d , 
l i q u i d o r gaseous f u e l i s no t a p p l i e d d i r e c t l y t o 
the b o i l e r o r v e s s e l s h a l l be c l a s s i f i e d as an 
u n f i r e d s team v e s s e l . " (Emphas i s Added) 

On the b a s i s o f the e n c l o s e d l e t t e r f r om M. W. K e l l o g g our u n d e r 
s t a n d i n g o f t he t o t a l o p e r a t i o n o f t he v e s s e l s i s as f o l l o w s : 
N i t r o g e n and hydrogen gases a r e under p r e s s u r e in bo th ammonia 
c o n v e r t e r s . Ammonia i s formed w i t h i n the c o n v e r t e r s by means 
o f a c h e m i c a l r e a c t i o n between t he n i t r o g e n and hydrogen g a s e s . 
The ammonia gas i s then t r a n s f e r r e d t o the ammonia s e p a r a t o r . 
The ammonia s e p a r a t o r then c o o l s t h e ammonia gas r e c e i v e d f rom 
the c o n v e r t e r s by means o f hea t exchanges t o form a l i q u i d o f t he 
ga s . The ammonia l i q u i d i s then e x t r a c t e d f rom the s e p a r a t o r . I t 
i s the c o n t e n t i o n o f the M. W. K e l l o g g Company t h a t a t no t ime i s 
t h e r e w a t e r o r steam c o n t a i n e d w i t h i n the c o n v e r t e r nor were t he 
c o n v e r t e r s used t o t r a n s m i t steam f o r power o r i n v o l v e d w i t h s team 
under p r e s s u r e , nor i s t he s e p a r a t o r i n any way conce rned w i t h s team 
o r w a t e r . S e c t i o n 89-12 s p e c i f i c a l l y d e s c r i b e s v e s s e l s u s i n g s t eam. 
Assuming t he company ' s v e s s e l s c o n t a i n no w a t e r o r s t eam, then we 
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wou ld be in agreement t h a t Sec . 89.12 wou ld not c o n f e r j u r i s 
d i c t i o n t o the Commiss ioner o ve r t h e s e u n f i r e d p r e s s u r e v e s s e l s . 

S e c t i o n 89-4 empowers the Commiss ioner o f Labor t o p r e s c r i b e r u l e s 
and r e g u l a t i o n s f o r t he t e s t i n g and c o n s t r u c t i o n and i n s t a l l a t i o n 
o f new equ ipment " c o v e r e d by t h i s c h a p t e r " ( Chap te r 8 9 ) , wh i ch 
i s e n t i t l e d B o i l e r I n s p e c t i o n . 

I t f u r t h e r says t h a t t he se r u l e s s h o u l d con fo rm, as n e a r l y as 
p o s s i b l e t o the r u l e s f o r m u l a t e d by the b o i l e r code commit tee o f 
the Amer i can S o c i e t y o f M e c h a n i c a l E n g i n e e r s . 

The a p p l i c a b l e s e c t i o n s o f t he 1962 Iowa Depa r tmenta l Ru le s a r e as 
f o l 1 o w s , page 268: 

BOILER INSPECTION DIVISION 
Def i n i t i ons 

" S t a t e o f Iowa C o n s t r u c t i o n Code i s used t o 
d e s i g n a t e t he a c c e p t e d r e f e r e n c e f o r c o n s t r u c t i o n , 
i n s t a l l a t i o n , o p e r a t i o n , and i n s p e c t i o n o f 
b o i l e r s and u n f i r e d p r e s s u r e v e s s e l s and s h o u l d 
h e r e a f t e r be r e f e r r e d t o as t he Iowa B o i l e r 
Code. 

The A . S .M .E . B o i l e r Code and amendments and i n 
t e r p r e t a t i o n s t h e r e t o a r e hereby adop ted and s h a l l 
h e r e a f t e r be known as the " Iowa C o n s t r u c t i o n Code" 
(Iowa Code ) . A copy o f t h i s Code i s on f i l e i n the 
o f f i c e o f t he Commis s ioner o f L a b o r , and in t h e 
s t a t e law l i b r a r y i n the s t a t e h o u s e . " (Emphas i s 
Added) 

S e c t i o n V I I I o f t he 1965 A .S .M.E . b o i l e r and p r e s s u r e v e s s e l 
code i s e n t i t l e d u n f i r e d p r e s s u r e v e s s e l s , on page one t he 
a p p l i c a b l e s e c t i o n reads as f o l l o w s : 

" U - l Scope 
The r u l e s i n t h i s S e c t i o n o f the Code cove r m i n i 
mum c o n s t r u c t i o n r e q u i r e m e n t s f o r the d e s i g n 
f a b r i c a t i o n , i n s p e c t i o n and c e r t i f i c a t i o n o f u n 
f i r e d p r e s s u r e v e s s e l s . 

S e c t i o n V I I I i s d i v i d e d i n t o t h r e e s u b s e c t i o n s . 
S u b s e c t i o n A . con s i s t s o f P a r t UG c o v e r i n g t he 
g e n e r a l r e q u i r e m e n t s a p p l i c a b l e t o a l 1 p r e s s u r e 
v e s s e l s ." (Emphas i s Added) 
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" U G - l Scope 
The r e q u i r e m e n t s o f Park UG a r e a p p l i c a b l e t o 
a l l u n f i r e d p r e s s u r e v e s s e l s and v e s s e l p a r t s 
and s h a l l be used in c o n j u n c t i o n w i t h the 
s p e c i f i c r e q u i r e m e n t s in s u b s e c t i o n s B and C. 
t h a t p e r t a i n t o the method o f f a b r i c a t i o n and 
the m a t e r i a l u s e d . " (Emphas i s Added) 

In r e f e r e n c e t o t he s p e c i f i c A . S .M.E . code p r o v i s i o n s i t wou ld 
appear t h a t the depar tment o f Labor wou ld a c q u i r e j u r i s d i c t i o n 
ove r a l l u n f i r e d p r e s s u r e v e s s e l s in r e g a r d to g e n e r a l r e q u i r e 
ments f o r m a t e r i a l s and methods o f c o n s t r u c t i o n and i n s t a l l a t i o n . 
However, the s t a t u t o r y language used in S e c t i o n 89-4 p e r m i t t i n g 
the a d o p t i o n o f t he A .S .M.E . code must be a l l u d e d t o in o r d e r t h a t 
the A . S .M.E . code c o u l d be a p p l i c a b l e . I t p r o v i d e s i n p a r t : 

"The c o m i s s i o n e r o f Labor i s hereby a u t h o r i z e d 
and empowered t o p r e s c r i b e r u l e s w i t h i n t he 
p r o v i s i o n s o f t h i s c h a p t e r 

To i n c l u d e t he se u n f i r e d p r e s s u r e v e s s e l s (wh ich do not use s t e a m ) , 
i t i s t he w r i t e r ' s o p i n i o n t h a t t hey ( d e s c r i b e d v e s s e l s ) wou ld 
have t o be " w i t h i n the p r o v i s i o n s o f t h i s c h a p t e r " o r " c o v e r e d by 
t h i s c h a p t e r . " Then i t must be d e t e r m i n e d what i s c o v e r e d by 
Chapte r 89 o f the 1962 Code o f Iowa e n t i t l e d B o i l e r i n s p e c t i o n . 

A l l r e f e r e n c e s in Chapte r 89 a r e as t o b o i l e r s and more o f t e n than 
not a r e r e f e r r e d t o as b o i l e r s c o n t a i n i n g steam o f w a t e r . (See 
Sec . 8 9 . 2 ( 1 ) , 8 9 - 7 ( 6 ) and 8 9 . 1 2 ( 2 ) . As h e r e t o f o r e m e n t i o n e d , the 
term " u n f i r e d p r e s s u r e v e s s e l " i s no t r e f e r r e d to in Chap te r 89-
We a r e r e s t r a i n e d f rom e n l a r g i n g on l e g i s l a t i v e e n a c t m e n t s . 

The cases d e f i n i n g b o i l e r s a r e u n i f o r m as t o r e q u i r e m e n t o f c o n 
t a i n i n g w a t e r o r s t eam. I t was s t a t e d in t he case o f Werner v . 
P i o n e e r Coverage Co . , Mo. A p p . , 155 S.W.2d 319, 324 as f o l 1 o w s : 

"By the word b o i l e r we u n d e r s t a n d as meaning 
a meta l chamber c o n t a i n i n g w a t e r wh ich i s 
caused t o b o i l by the d i r e c t a p p l i c a t i o n o f 
hea t t o the o u t e r w a l l o f t he chamber . " 
(Emphas i s Added) 

A p o l i c y i n s u r i n g a steam b o i l e r a g a i n s t e x p l o s i o n o r r u p t u r e , 
wh i ch d e f i n e d " b o i l e r " , as used t h e r e i n as 

" any v e s s e l * * * wh i ch i s used f o r the g e n 
e r a t i o n o f s t eam, and s ha l 1 i n c l u d e * * * 
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a l l c o n n e c t i n g p i p e s and f i t t i n g s up to 
and i n c l u d i n g the v a l v e n e a r e s t the b o i l e r 

" (Emphas i s Added) . N o r f o l k & VI. Ry. 
Co. v . Royal Indemn i t y Co . , D.C. P a . , 2 5 7 
F ~ 8 4 8 , ~ 8 5 0 ^ 

W e b s t e r ' s D i c t i o n a r y d e f i n e s " b o i l e r " , as commonly u s e d , as 
meaning "any v e s s e l i n wh i ch w a t e r o r o t h e r l i q u i d s o r s e m i - l i q u i d s 
may be r a i s e d t o e b u l i t i o n by h e a t . " Th i s d e f i n i t i o n was c i t e d w i t h 
a p p r o v a l i n the case o f H a r t f o r d Steam B o i l e r I n s p e c t i o n & I n su rance 
Co. v . K l e i n m a n , C i v . A p p . , 293 S.W. 894, 895• 

It seems c l e a r the purpose o f Chapte r 89 is t o p r o v i d e f o r the i n 
s p e c t i o n o f b o i l e r s . The c h a p t e r was e n a c t e d i n t o law by the 49 th 
G.A. and c i t e d in t he A c t s o f t he 49 th G.A. , Chapter 97 . In t h a t 
s e s s i o n i t was Senate F i l e 174 and i t s t i t l e g i v i n g i n d i c a t i o n s o f 
what was d e s i r e d s t a t e d as f o l l o w s : 

AN ACT c r e a t i n g a b o i l e r i n s p e c t i o n d e p a r t 
ment w i t h i n t he Department o f L a b o r , p r o 
v i d i n g f o r n o t i c e o f i n t e n t i o n t o i n s t a l l 
and i n s p e c t i o n o f s team bo i 1 e r s , g e n e r a t o r s , 
s u p e r h e a t e r s , and c r e a t i n g the o f f i c e o f 
s t a t e b o i l e r i n s p e c t o r , d e f i n i n g h i s d u t i e s , 
and p r o v i d i n g f o r the en f o r cemen t o f b o i l e r 
i n s p e c t i o n p r o v i s i o n s o f the a c t and p r o 
v i d i n g p e n a l t i e s f o r the v i o l a t i o n t h e r e o f . " 
(Emphas i s Added) 

Based on the f o r e g o i n g , and a s suming t he ammonia c o n v e r t e r s and 
the s e p a r a t o r s in q u e s t i o n do not c o n t a i n wa te r o r s team then i t 
i s my o p i n i o n t h a t s a i d v e s s e l s wou ld not be i n c l u d e d under the 
p r o v i s i o n s o f Chapte r 89 and t h e r e f o r e 89.4 wou ld no t be a p p l i c a b l e . 
I t wou ld then f o l l o w t h a t the Bureau o f Labor wou ld not have j u r i s 
d i c t i o n o ve r such v e s s e l s . 

R e s p e c t f u l l y s u b m i t t e d , p 

MICHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y Gene ra l 

ms 



LIQUOR CONTROL COMMISSION: Duty o f s t a t e l i q u o r s t o r e e m p l o y e e 
b e f o r e s e l l i n g l i q u o r t o p r o s p e c t i v e p u r c h a s e r who a p p e a r s t o 
be u n d e r age t w e n t y - o n e e n u m e r a t e d i n C h a p t e r 116, § 11, A c t s 
o f . t h e 6 0 t h G .A . S h o u l d e m p l o y e e f a i l t o a d h e r e t o d i c t a t e s 
o f C h a p t e r 116, § 11, A c t s o f t h e 6 0 t h G . A . , he may be s u b j e c t 
t o l i a b i l i t y u n d e r p r o v i s i o n s o f § 1 2 3 - 9 2 , 1962 Code o f I owa. 

S e p t e m b e r 24 , 1965 

M r . Gene N e e d l e s 
D i r e c t o r , Law E n f o r c e m e n t D i v i s i o n 
Iowa L i q u o r C o n t r o l C o m m i s s i o n 
L O C A L 

Dea r M r . N e e d l e s : 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r r e c e n t l e t t e r , i n w h i c h 
you s u b m i t t e d t h e . f o l l o w i n g q u e s t i o n s : 

1. May s t a t e l i q u o r s t o r e e m p l o y e e s be h e l d c r i m i n a l l y 
l i a b l e f o r s a l e o f l i q u o r t o a p e r s o n u n d e r t w e n t y - o n e 
y e a r s o f a g e , e v e n t h o u g h s u c h p u r c h a s e r ha s f i r s t 
s i g n e d a s t a t e m e n t w h i c h p r o v i d e s , "I c e r t i f y t h a t I 
am o f l e g a l a g e " ? 

2. A t w h a t p o i n t j s t h e s a l e o f l i q u o r i n a s t a t e 
l i q u o r s t o r e c o n s u m a t e d ? 

3- S h o u l d t h e r e s p o n s e t o t h e f i r s t q u e s t i o n be i n 
t h e a f f i r m a t i v e , w h i c h s t a t e l i q u o r c o n t r o l e m p l o y e e 
o r e m p l o y e e s w o u l d be c r i m i n a l l y l i a b l e , t h e e m p l o y e e 
c h e c k i n g t h e a d d i t i o n on t h e s a l e s s l i p , t h e e m p l o y e e 
r e c e i v i n g t h e p u r c h a s e p r i c e , o r t h e e m p l o y e e who 
h a n d s t h e l i q u o r t o t h e p u r c h a s e r ? 

S e c t i o n 1 2 3 - 4 3 , 1962 Code o f Iowa,, p r o h i b i t s t h e s e l l i n g , g i v i 
o r o t h e r w i s e m a k i n g a v a i l a b l e o f l i q u o r t o a p e r s o n u n d e r t h e 
a ge o f t w e n t y - o n e . 

C h a p t e r 116 , S e c t i o n 11 , A c t s o f t h e 6 0 t h G e n e r a l A s s e m b l y 
e n a c t e d t o amend C h a p t e r 123, 1962 Code o f I owa, p r o v i d e s t h a t 

" 1 - Upon a t t e m p t t o p u r c h a s e a l c o h o l i c l i q u o r i n a n y 
s t a t e l i q u o r s t o r e . . . by a n y p e r s o n who a p p e a r s t o 
t h e v e n d o r . . . t o be u n d e r t w e n t y - o n e ( 2 1 ) y e a r s o f 
a g e , s u c h v e n d o r . . . s h a l l demand and t h e p r o s p e c t i v e 
p u r c h a s e r s h a l l d i s p l a y s a t i s f a c t o r y e v i d e n c e t h a t t h e 
p u r c h a s e r i s t w e n t y - o n e y e a r s o f a ge o r o v e r . " 

S e c t i o n 1 2 3 - 9 2 , 1962 Code o f I owa , p r o v i d e s t h a t : 

" A n y . . . e m p l o y e e o f t h e c o m m i s s i o n who s h a l l 
k n o w i n g l y o r w i l l f u l l y v i o l a t e any o f t h e p r o v i s i o n s 
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M r . Gene N e e d l e s - 2 - S e p t e m b e r 2 4 , 1965 

o f t h i s c h a p t e r , o r k n o w i n g l y and w i l l f u l l y a i d , a s s i s t 
o r p e r m i t any s u c h v i o l a t i o n , s h a l l be g u i l t y o f a m i s 
d e m e a n o r and be punishable by a f i n e o f n o t t o e x c e e d o n e 
t h o u s a n d d o l l a r s , n o r l e s s t h a n t h r e e h u n d r e d d o l l a r s , 
o r by i m p r i s o n m e n t i n t h e c o u n t y j a i l f o r n o t l e s s t h a n 
t h r e e m o n t h s , n o r m o r e t h a n o n e y e a r , o r by b o t h s u c h 
f i n e and i m p r i s o n m e n t . . . " 

Vt t h u s a p p e a r s f r o m t h e f o r e g o i n g p r o v i s i o n s t h a t t h e r e s p o n s e 
t o y o u r f i r s t i n q u i r y m u s t be i n t h e a f f i r m a t i v e . C h a p t e r 116 , 
S e c t i o n 11 , A c t s o f t h e 6 0 t h G e n e r a l A s s e m b l y , p l a c e s an a f f i r m a 
t i v e d u t y upon t h e e m p l o y e e s o f s t a t e 1 I q u o r s t o r e s t o demand 
e v i d e n c e f r o m a p r o s p e c t i v e p u r c h a s e r who a p p e a r s t o s u c h e m p l o y e e 
t o be u n d e r age t w e n t y - o n e , t h a t s u c h p e r s o n i s o f l e g a l a ge t o 
p u r c h a s e l i q u o r . The f a c t t h a t a p r o s p e c t i v e p u r c h a s e " ? s i g n s a 
s t a t e m e n t p r i n t e d on t h e o r d e r f o r m o r s a l e s s l i p c e r t i f y i n g t h a t 
he i s o f l e g a l a g e s h o u l d n o t r emove t h e d u t y on t h e p a r t o f t h e 
s t a t e l i q u o r s t o r e e m p l o y e e t o r e q u i r e s a t i s f a c t o r y e v i d e n c e 
t h a t t h e p u r c h a s e r i s o f l e g a l ,age i f a d o u b t e x i s t s . H o w e v e r , 
S e c t i o n 1 2 3 - 9 2 , 1962 Code o f I o w a , r e q u i r e s t h a t t h e e m p l o y e e 
m u s t " k n o w i n g l y o r w i l l f u l l y " v i o l a t e a p r o v i s i o n o f C h a p t e r 123 , 
1962 Code o f I owa , b e f o r e he w i l l be h e l d l i a b l e f o r a v i o l a t i o n 
o f s a i d c h a p t e r . In t h i s r e g a r d , w h e r e an e m p l o y e e h a s f o l l o w e d 
t h e d i c t a t e s o f C h a p t e r 116, Section 11, s a t i s f a c t o r y e v i d e n c e 
h a v i n g b e e n o b t a i n e d f r o m a p r o s p e c t i v e p u r c h a s e r i n t h e i n s t a n c e 
w h e r e t h e e m p l o y e e had r e a s o n to . d o u b t t h a t s u c h p u r c h a s e r was 
o v e r a ge t w e n t y - o n e , s u c h e m p l o y e e s h o u l d n o t be g u i l t y o f s e l l i n g 
l i q u o r t o a m i n o r s h o u l d i t be l a t e r d i s c o v e r e d t h a t t h e p u r c h a s e r 
w a s , i n f a c t , u n d e r a ge t w e n t y - o n e . In t h i s r e g a r d s e e S e c t i o n 
1 2 3 - 4 6 ( 5 ) , 1962 Code o f I owa , a s amended , w h i c h r emove s l i a b i l i t y 
i n t h e i n s t a n c e o f a l i c e n s e e u n d e r s u c h c i r c u m s t a n c e s . The 
Iowa L i q u o r C o n t r o l C o m m i s s i o n , u n d e r t h e p r o v i s i o n s o f S e c t i o n 
1 23 - 17 ( e ) , 1962 Code o f Iowa a s amended , has b e e n a u t h o r i z e d 
t o p r e s c r i b e t h e n a t u r e and c h a r a c t e r o f t h e p r o o f t o be f u r n i s h e d 
u p o n t h e o c c a s i o n o f t h e a t t e m p t e d p u r c h a s e by a p e r s o n who a p 
p e a r s t o a l i q u o r s t o r e e m p l o y e e t o be u n d e r t h e age o f t w e n t y -
o n e . 

The w o r d " s a l e " , a s u s e d i n t h e s t a t u t e m a k i n g t h e s a l e o f l i q u o r 
t o a p e r s o n u n d e r a g e t w e n t y - o n e an o f f e n s e , ha s t h e same m e a n i n g 
as i n t h e l a w o f s a l e s , C o m m o n w e a l t h v L u n d i n, 326 M a s s . 5 1 4 , 
95 N .E . 2d 6 5 9 , 6 6 0 . H o w e v e r , u n d e r t h e s t a t u t e w h i c h makes i t 
an o f f e n s e t o s e l l l i q u o r t o a p e r s o n u n d e r t w e n t y - o n e y e a r s o f 
a g e , t h e w o r d " s e l l " s h o u l d n o t be u s e d i n i t s s t r i c t t e c h n i c a l 
s e n s e , f o r o n e o f t h e e l e m e n t s o f a " s a l e " i s c o m p e t e n t p a r t i e s , 
a n d , a m i n o r n o t b e i n g a c o m p e t e n t p a r t y t o o b t a i n l i q u o r t h e r e 
c a n be no s a l e t o h i m i n t h e s t r i c t t e c h n i c a l s e n s e . Newsome v 



M r . Gene N e e d l e s - 3 - S e p t e m b e r 2k, 1965 

S t a t e , 1 G a . A p p . 7 9 0 , 58 S. E. 7 1 , 7 2 . In t h e i n s t a n t s i t u a t i o n , 
t h e s a l e o f t h e l i q u o r w o u l d a p p e a r t o be c o n s u m a t e d upon t h e 
paymen t o f t h e p u r c h a s e p r i c e and t h e d e l i v e r y o f t h e l i q u o r . The 
o p e r a t i o n o f a s t a t e l i q u o r s t o r e , a s u n d e r s t o o d by t h i s w r i t e r , 
i s t h a t o n e e m p l o y e e r e c e i v e s t h e p u r c h a s e p r i c e , w h i l e a s e c o n d 
e m p l o y e e d e l i v e r s t h e 1 i q u o r . T h e s e p e r s o n s a p p e a r t o be t h e 
p a r t i e s i n v o l v e d i n t h e s a l e . O n l y t h a t e m p l o y e e who w i l l f u l l y 
a c t s i n v i o l a t i o n o f C h a p t e r 1 2 3 , 1962 Code o f I owa, w o u l d a p p e a r 
t o be s u b j e c t t o p o s s i b l e p r o s e c u t i o n u n d e r S e c t i o n 1 2 3 - 9 2 , 1962 
Code o f I owa. The e m p l o y e e who m e r e l y c h e c k s t h e a d d i t i o n upon 
t h e o r d e r f o r m d o e s n o t a p p e a r t o be an a c t u a l p a r t y t o t h e s a l e , 
and t h u s n o t i n v o l v e d i n t h e s a l e s o as t o i n c u r 1 i a b i 1 i t y u n d e r 
S e c t i o n 1 2 3 - 9 2 , 1962 Code o f I owa. 

V e r y t r u l y y o u r s , 

RONALD A. R I L E Y 
A s s i s t a n t A t t o r n e y G e n e r a l 

/ d l w 



TAXATION: Federal Income Tax and FIGA Withholding. §3401, 
Internal Revenue Code of 1954; s356.22 and 97C.3, Code of 
Iowa, 1962. Federal Income Taxes and FICA are not to be 
withheld from amounts credited to county j a i l prisoners. 

STATE OF IOWA 
DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

LAWRENCE F. SCALISE October 7, 1965 
ATTORNEY GENERAL 

Donald E. Doyle, Esq. 
Chief Corporation Counsel 
Off i c e of the County Attorney 
Davenport, Iowa 

Dear S i r : 

We acknowledge receipt of your l e t t e r dated September 
20, 1965, i n which you ask i f there must be withholding 
for FICA and Federal Income Tax from amounts credited 
to county j a i l prisoners. 

We ref e r yqu to Section 356.22, Code of Iowa, 1962, which 
states as follows: 

"356.22. Credit for labor. For 
every day of labor performed by 
any convict under the provisions 
hereof, there s h a l l be credited 
on any judgment for fine and costs 
against him the sum of one do l l a r 
and f i f t y cents." 

Withheld Federal Income Taxes are income taxes which the 
employer must deduct from wages of employees, and for pay
ment of which the employer i s l i a b l e to the Internal 
Revenue Service. Menick. vs. Hoffman (C.A. Cal.) 205 F. 
2d 365 (1953). Withholding i s required only in wages as 
defined by the Internal Revenue Code. The d e f i n i t i o n of 
"wages" i s very broad. Section 3401 of the 1954 Internal 
Revenue Code (26 USC 3401) states, i n part, as follows: 

65-10-3 



Donald E. Doyle, Esq. -2- October 7, 1965 

"(a) Wages. For purposes of t h i s 
chapter, the term 'wages' means a l l 
remuneration (other than fees paid 
to a public o f f i c i a l ) for services 
performed by an employee for h i s 
employer, including the cash value of 
a l l remuneration paid i n any medium 
other than cash?" (emphasis supplied) 

The term "employer" i s defined i n Section 3401 which states, 
i n part, as follows: 

" (d) Employer.-For purposes of t h i s 
chapter, the term 'employer' means 
the person for whom an i n d i v i d u a l 
performs or performed any service, 
of whatever nature, as the employee 
of such person, * * * " 

The Internal Revenue Service i n Publication 15, dated 
February, 1964, states on page 4 that an employee i s : 

"Every individuaL_who performs 
services subject to the w i l l and 
control of an employer, both as 
to what s h a l l be done and how i t 
s h a l l be done, i s an employee for 
purposes of these taxes. I t does 
not matter that the employer per
mits the employee considerable d i s 
cretion and freedom of action, so 
long as the employer has the l e g a l 
r i g h t to control both the method 
and the r e s u l t of the services." 

I t i s our opinion that a prisoner cannot be considered 
an employee as defined above, for a prisoner i s one who 
i s deprived of h i s l i b e r t y ; one who i s against h i s w i l l 
kept i n confinement or custody. U.S. vs. Curran, ( C C A . 
N.Y.) 297 F. 946 (1924). Although the c r e d i t he receives 
for h i s labor can be considered "wages" i n the broad sense, 
he i s not an employee, for he has l o s t h i s p r i v i l e g e of 
d i s c r e t i o n and h i s freedom of action. Therefore, for Federal 
Income Tax purposes, i t would not be necessary to withhold 
from the amount credited to him. 



Donald E. Doyle, Esq. -3- October 7, 1965 

With respect to withholding for purposes of FICA, Section 
218 of the S o c i a l Security Act (42 USC 418) provides that 
the State and the Secretary of Health, Education, and 
Welfare can enter into agreements for the purpose of ex
tending coverage to services performed by individuals 
or employees of the State. Pursuant to enabling l e g i s 
l a t i o n , Chapter 73, Laws of the 55th G.A., 1953, now 
Section 97C.3, Code of Iowa, 1962, the State of Iowa 
entered into an agreement with the Secretary of Health, 
Education, and Welfare. The agreement did s p e c i f i c a l l y 
exclude services performed i n a hosp i t a l , home, or other 
i n s t i t u t i o n by a patient or inmate thereof. 

We therefore conclude that withholding for FICA and 
Federal Income Tax for amounts credited to the county 
prisoners i s not appropriate. 

Very t r u l y yours, 

Thomas W. McKay 
Special Assistant Attorney Gener 

TWMrJRSrceb 



C I T I E S AND TOWNS: C i v i l S e r v i c e , § 3 6 5 . 1 7 , 1962 Code 
amended . Amendment t o § 3 6 5 . 1 7 became e f f e c t i v e J u l y 
o p e r a t e d p r o s p e c t i v e l y ; a f t e r t h a t d a t e t h e l a n g u a g e 
t h e amendment had no p r o s p e c t i v e l e g a l e f f e c t . . 

S t a t e o f Iowa 
DEPARTMENT OF JUST ICE 

Des M o i n e s 

O c t o b e r k, 1965 

o f Iowa, a s 
h, 1963 and 
c h a n g e d by 

M r . S t a n l e y R. S i m p s o n 
Boone C o u n t y A t t o r n e y 
B o o n e , Iowa 

D e a r M r . S i m p s o n : 

The A t t o r n e y G e n e r a l h a s r e f e r r e d t o me y o u r l e t t e r o f S e p t e m b e r 2 1 , 
1965 , i n w h i c h you r e q u e s t t h e o p i n i o n o f t h i s o f f i c e i n r e g a r d t o 
t h e f o l l o w i n g e n u m e r a t e d q u e s t i o n s . 

I 

" A t a r e c e n t s e s s i o n o f t h e S t a t e L e g i s l a t u r e , 
t h e l a w c o n c e r n i n g t h e r e s i d e n t r e q u i r e m e n t s 
o f an a p p l i c a n t f o r a C i t y P o l i c e j o b u n d e r 
l o c a l C i v i l S e r v i c e was c h a n g e d so t h a t t h e 
a p p l i c a n t w o u l d n o t h a v e t o f u l f i l l t h e l o c a l 
r e s i d e n t r e q u i r e m e n t s . My q u e s t i o n i s : was 
t h i s l a w c h a n g e d t o t h e e f f e c t t h a t a f t e r t h e 
a p p l i c a n t became a member o f t h e l o c a l P o l i c e 
D e p a r t m e n t o r t h o s e o f f i c e r s e m p l o y e d by a 
l o c a l P o l i c e D e p a r t m e n t a t t h e t i m e "of t h e 
c h a n g e o f t h e l a w , a r e t h e y s t i l l r e q u i r e d t o 
r e s i d e w i t h i n t h e c o n f i n e s o f t h e C i t y L i m i t s ? " 

S e c t i o n 3 6 5 . 1 7 , 1962 Code o f Iowa, a s amended , s e t s o u t r e q u i r e 
m e n t s w h i c h mu s t be met by a l l p e r s o n s a p p o i n t e d o r e m p l o y e d i n any 
c a p a c i t y i n t h e p o l i c e d e p a r t m e n t . P r i o r t o J u l y 4 , 1963 s e c t i o n 
3 6 5 . 1 7 s t a t e d , i n p a r t : 

" . . . I n no c a s e s h a l l any p e r s o n be a p p o i n t e d 
o r e m p l o y e d i n a n y c a p a c i t y i n t h e f i r e o r p o l i c e 
d e p a r t m e n t , o r any d e p a r t m e n t w h i c h i s g o v e r n e d 
by c i v i l s e r v i c e , u n l e s s s u c h p e r s o n : 

" 1 . Is a c i t i z e n o f t h e U n i t e d S t a t e s and ha s 
been a r e s i d e n t o f t h e c i t y f o r more t h a n o n e 
y e a r , b u t s u c h r e s i d e n c e i n t h e c i t y s h a l l n o t 
be a n e c e s s a r y q u a l i f i c a t i o n f o r a p p o i n t m e n t 
a s c h i e f o f f i r e d e p a r t m e n t . " 
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C h a p t e r 2 3 1 , A c t s o f t h e 6 0 t h G . A . , amended s e c t i o n 3 6 5 . 1 7 , by 
s t r i k i n g a l l o f s u b s e c t i o n 1, q u o t e d a b o v e , and i n s e r t i n g i n . l i e u 
t h e r e o f , t h e f o l l o w i n g : 

T h a t amendment became e f f e c t i v e upon J u l y 4 , 1 9 6 3 . A f t e r t h a t . d a t e 
p o l i c e m e n had o n l y t o meet - the r e q u i r e m e n t s t h e n i n e f f e c t ; a s o f 
J u l y 4, 1963 , t h e f o r m e r l a w no l o n g e r had a n y p r o s p e c t i v e l e g a l 
s i g n i f i c a n c e . I f , f o r e x a m p l e , a p o l i c e m a n was l i v i n g w i t h i n t h e 
c o n f i n e s a t t h e t i m e o f t h e c h a n g e i n l a w , he c o u l d , a f t e r J u l y 4 , 
1 9 6 3 , move o u t s i d e o f t h e c i t y s o l o n g as he s t a y e d i n Iowa and s o 
l o n g as t h e c o u n c i l had made no o r d i n a n c e r e q u i r i n g t h a t p o l i c e m e n 
r e s i d e w i t h i n t h e c o n f i n e s o f t h e c i t y . 

" A r e c e n t l e g i s l a t u r e c h a n g e d some s e c t i o n s 
o f t h e P o l i c e and F i r e m e n R e t i r e m e n t a c t , 
C h a p t e r 4 1 1 , Code o f Iowa, c o n c e r n i n g p e n s i o n 
b e n e f i t s . My q u e s t i o n i s : Can an o f f i c e r 
c o v e r e d u n d e r C h a p t e r 411 Code o f Iowa c o m p l e t e 
22 y e a r s a c t i v e s e r v i c e l e a v e t h e D e p a r t m e n t i n 
good s t a n d i n g and t h e n be e l i g i b l e t o r e c e i v e 
t h e p e n s i o n b e n e f i t s when he a t t a i n s t h e . a g e o f 

Y o u r s e c o n d q u e s t i o n i s a n s w e r e d i n o p i n i o n s i s s u e d by t h i s o f f i c e on 
May 1, 1957 and A u g u s t 13, 1958 , c o p i e s o f w h i c h a r e e n c l o s e d . T h e s e 
o p i n i o n s s t a t e t h a t by t h e l a n g u a g e o f s e c t i o n 4 1 1 . 6 ( 1 ) a p o l i c e 
man o r f i r e m a n may r e t i r e f r o m t h e s e r v i c e a f t e r t w e n t y - t w o y e a r s o f 
s e r v i c e a n d t h e n w a i t u n t i l a ge f i f t y - f i v e t o s t a r t d r a w i n g h i s 
p e n s i o n o n l y i f he a t t a i n s t h e age o f f i f t y - f i v e w i t h i n n i n e t y d a y s 
a f t e r f i l i n g h i s a p p l i c a t i o n f o r r e t i r e m e n t . 

V e r y t r u l y y o u r s , 

" 1 . Is a c i t i z e n o f t h e U n i t e d S t a t e s and 
ha s been a r e s i d e n t o f t h e s t a t e o f Iowa f o r 
a t l e a s t o n e y e a r and m e e t s s u c h o t h e r and 
f u r t h e r r e s i d e n c e r e q u i r e m e n t s a s t h e c o u n c i l 
may by o r d i n a n c e p r o v i d e . " 

55? 

b j 
E n c . 



LIQUOR CONTROL COMMISSION - L i v i n g Q u a r t e r s Pe rm i t . § 1 23...27.(5 ), 
19.62- Co.de.. of.. I owa, a s amended . L i q u o r C o n t r o l C o m m i s s i o n doe s 
n o t h a v e au t h o r i t y unde r § 1 2.3-..27.(5 ) >- 1962 ..Code, a s ..amended . t o 
r e q u i r e t h a t l i c e n s e e s a g r e e t o a l l o w peace... o f f i c e r.s t o i n s p e c t 
a n d s e a r c h h i s a d j o i n i n g r e s i d e n t i a l o r s l e e p i n g q u a r t e r s a t any 
t i m e , w i t h o u t o b t a i n i n g a w a r r a n t , a s a c o n d i t i o n p r e c e d e n t t o 
t h e l i c e n s e e o b t a i n i n g a l i v i n g q u a r t e r s p e r m i t . 

S e p t e m b e r 15. 1965 

M r . Gene L. N e e d l e s 
D i r e c t o r , Law E n f o r c e m e n t D i v i s i o n 
Iowa L i q u o r C o n t r o l C o m m i s s i o n 
L O C A L 

Dea r M r . N e e d l e s : 

We a r e i n r e c e i p t o f y o u r l e t t e r o f J u l y 26 , 1965 , w h e r e i n y o u 
r e q u e s t t h e o p i n i o n o f t h i s o f f i c e i n r e g a r d t o t h e f o l l o w i n g 
q u e s t i o n : 

" W h e t h e r o r n o t t h e Iowa L i q u o r C o n t r o l 
C o m m i s s i o n ha s a u t h o r i t y t o c h a r g e an 
i n s p e c t i o n f e e and r e q u i r e an a p p l i c a n t 
t o a g r e e t o a l l o w p e a c e o f f i c e r s t h e 
r i g h t t o e n t e r upon t h e i r p r e m i s e s w i t h 
o u t a w a r r a n t t o i n s p e c t f o r v i o l a t i o n s 
o f T i t l e VI o f t h e Code i n t h o s e c a s e s 
w h e r e a s p e c i a l l i v i n g q u a r t e r s p e r m i t 
i s a p p l i e d f o r and i s s u e d by t h e Iowa 
L i q u o r C o n t r o l C o m m i s s i o n . " 

In c o n n e c t i o n w i t h t h e a b o v e r e q u e s t you h a v e e n c l o s e d f o u r p r o 
p o s e d f o r m s t o be u s e d i n c o n n e c t i o n w i t h a l i c e n s e e ' s o b t a i n m e n t 
o f a s p e c i a l l i v i n g q u a r t e r s p e r m i t . T h e s e f o r m s a r e : ( 1 ) L i v i n g 
Q u a r t e r s I n s p e c t i o n R e p o r t , ( 2 ) A f f i d a v i t o f L i c e n s e e , ( 3 ) A p p l i 
c a t i o n f o r C o n n e c t i n g L i v i n g Q u a r t e r s P e r m i t , (k) The p e r m i t 
i t s e l f . 

The L i v i n g Q u a r t e r s P e r m i t w h i c h y o u h a v e s u b m i t t e d a s t h e r e c o m 
mended f o r m t o be a d o p t e d , p r o v i d e s , i n t e r a l i a : 

" B y y o u r s i g n e d a g r e e m e n t w i t h t h e Iowa 
L i q u o r C o n t r o l C o m m i s s i o n any e n f o r c e m e n t 
o f f i c e r may e n t e r , e x a m i n e , i n s p e c t a n d 
s e a r c h , w i t h o u t a s e a r c h w a r r a n t , any t i m e 
d u r i n g t h e t w e n t y - f o u r h o u r d a y , y o u r 
l i v i n g q u a r t e r s , d i r e c t l y c o n n e c t e d w i t h 
y o u r l i c e n s e d p r e m i s e s , and a l s o t h a t 
a l c o h o l i c b e v e r a g e s w i l l n o t be p e r m i t t e d 
a t , a n y t i m e i n t h e l i v i n g q u a r t e r s w h i c h 
a r e d i r e c t l y c o n n e c t e d w i t h t h e l i c e n s e d 
p r e m i s e s . " 

T h i s p r o p o s e d l i v i n g q u a r t e r s p e r m i t i s t o be i s s u e d u n d e r t h e 
a u t h o r i t y o f S e c t i o n 1 23 - 27 ( 5 ) , 1962 Code o f I owa , as amended , 
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w h i c h p r o v i d e s : 

"No l i q u o r c o n t r o l l i c e n s e s h a l l be i s s u e d 
f o r p r e m i s e s w h i c h do n o t c o n f o r m t o a l l l a w s , 
o r d i n a n c e s and r e s o l u t i o n s , h e a l t h a n d f i r e 
r e g u l a t i o n s a p p l i c a b l e t h e r e t o . Nor s h a l l any 
l i c e n s e e have o r m a i n t a i n any i n t e r i o r a c c e s s 
t o r e s i d e n t i a l o r s l e e p i n g q u a r t e r s , u n l e s s 
p e r m i s s i o n i s s p e c i f i c a l l y g r a n t e d by t h e Iowa 
L i q u o r C o n t r o l C o m m i s s i o n i n t h e f o r m o f a 
l i v i n g q u a r t e r s p e r m i t . " 

The p u r p o s e o f t h i s s e c t i o n i s c l e a r l y t o p r o h i b i t t h e i s s u a n c e 
o f a l i q u o r c o n t r o l l i c e n s e t o any a p p l i c a n t whose p r e m i s e s f a i l 
t o c o n f o r m t o t h e e n u m e r a t e d r e g u l a t i o n s . In a d d i t i o n , t h i s 
s e c t i o n c o m p e l s a 1i c e n s e e t o o b t a i n p e r m i s s i o n f r o m t h e l i q u o r 
c o n t r o l c o m m i s s i o n , t o be m a n i f e s t e d by a p e r m i t , t o have ' o r 
m a i n t a i n an i n t e r i o r a c c e s s t o h i s r e s i d e n t i a l o r s l e e p i n g q u a r 
t e r s . The s t a t u t e makes no p r o v i s i o n w h i c h w o u l d a u t h o r i z e t h e 
1 i q u o r c o m m i s s i o n t o r e g u l a t e t h e r e s i d e n t i a l o r s l e e p i n g q u a r 
t e r s p r o p e r . O n l y t h e i n t e r i o r a c c e s s t o s u c h l i v i n g q u a r t e r s i s 
t h e s u b j e c t o f t h e p e r m i t . 

I t t h e r e f o r e becomes a p p a r e n t t h a t an e x t e n s i o n o f t h e r e g u l a t i o n s 
a p p l i c a b l e t o l i c e n s e d p r e m i s e s , a n d t h e c o r r e s p o n d e n t r i g h t t o 
i n s p e c t a n d s e a r c h w i t h o u t o b t a i n m e n t o f a w a r r a n t , w o u l d n o t be 
w a r r a n t e d i n t h e i n s t a n c e o f a p r i v a t e r e s i d e n c e o f t h e l i c e n s e e , 
e v e n t h o u g h s u c h p r i v a t e q u a r t e r s may be d i r e c t l y c o n n e c t e d t o 
t h e l i c e n s e d p r e m i s e by means o f an i n t e r i o r a c c e s s . A c c o r d i n g l y , 
r e s t r i c t i n g t h e r e s i d e n t o f s u c h p r i v a t e p r e m i s e s , e v e n t h o u g h con 
n e c t e d t o a l i c e n s e d p r e m i s e , f r o m any a c t i v i t y n o t o t h e r w i s e 
p r o h i b i t e d by law w o u l d n o t be w a r r a n t e d a b s e n t a u t h o r i t y i n a d d i 
t i o n t o S e c t i o n 1 2 3 - 2 7 ( 5 ) ? a s a m e n d e d . 

S e c t i o n 123 - 17 ( 2 ) ( d ) , 1962 Code o f I owa, c i t e d i n y o u r o p i n i o n 
r e q u e s t , a u t h o r i z e s t h e l i q u o r c o n t r o l c o m m i s s i o n t o p r e s c r i b e t h e 
f o r m s o r i n f o r m a t i o n b l a n k s t h a t w i l l be u s e d f o r t h e p u r p o s e o f 
t h e c h a p t e r o r t h e r e g u l a t i o n s made t h e r e u n d e r and t h e t e r m s a n d 
c o n d i t i o n s u n d e r w h i c h p e r m i t s and l i c e n s e s may be i s s u e d o r g r a n t e d . 
In t h i s r e g a r d , i t i s t o be n o t e d t h a t S e c t i o n 123 -17 ( 1 ) , 1962 
Code o f I owa, a l l o w s t h a t t h e " C o m m i s s i o n may make s u c h r u l e s a n d 
r e g u l a t i o n s n o t i n c o n s i s t e n t w i t h t h i s c h a p t e r . . . . " ( U n d e r l i n i n g 
s u p p l i e d ) . S i n c e t h e C o m m i s s i o n ha s n o t been empowered t o r e g u l a t e 
p r i v a t e d w e l l i n g s a d j a c e n t t o l i c e n s e d p r e m i s e s , t h e i m p o s i t i o n 
o f r e s t r i c t i o n s and t h e r e q u i r e m e n t t h a t t h e c o n s t i t u t i o n a l r i g h t s 
be w a i v e d by t h e l i c e n s e e i n r e g a r d t o h i s p r i v a t e r e s i d e n c e , 
w o u l d be w i t h o u t t h e a u t h o r i t y a n d r u l e m a k i n g power o f t h e Iowa 
L i q u o r C o n t r o l C o m m i s s i o n . 

The a c t i o n w h i c h t h e L i q u o r C o n t r o l C o m m i s s i o n c o n t e m p l a t e s , t h a t 
o f r e g u l a t i o n o f o n e ' s p r i v a t e r e s i d e n c e o r s l e e p i n g q u a r t e r s m e r e l y 
b e c a u s e s u c h s l e e p i n g o r r e s i d e n t i a l q u a r t e r s h a v e an i n t e r i o r a c -
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c e s s t o a l i c e n s e d e s t a b l i s h m e n t , a p p e a r t o be i n d i r e c t c o n t r a 
v e n t i o n t o t h e c o n s t i t u t i o n a l p r o t e c t i o n s w h i c h a r e a f f o r d e d a 11 
c i t i z e n s . P o s s e s s i o n o f a l i q u o r c o n t r o l l i c e n s e s h o u l d n o t r e 
q u i r e t h e p o s s e s s o r t o w a i v e c e r t a i n c o n s t i t u t i o n a l g u a r a n t e e s a s 
r e g a r d s h i s p e r s o n a l home, e f f e c t s a n d p a p e r s w h i c h a r e n o t p h y s i 
c a l l y i n . t h e l i c e n s e d p r e m i s e s . The F o u r t h Amendment t o t h e C o n s t i 
t u t i o n o f t h e U n i t e d S t a t e s p r o v i d e s : " T h e r i g h t o f t h e p e o p l e t o 
be s e c u r e i n t h e i r p e r s o n s , h o u s e s , p a p e r s , a nd e f f e c t s , a g a i n s t 
u n r e a s o n a b l e s e a r c h e s a n d s e i z u r e s s h a l l n o t be v i o l a t e d , a n d no 
w a r r a n t s s h a l l i s s u e b u t upon p r o b a b l e c a u s e , s u p p o r t e d by o a t h 
o r a f f i r m a t i o n , a n d p a r t i c u l a r l y d e s c r i b i n g t h e p l a c e t o be 
s e a r c h e d , a n d t h e p e r s o n o r t h i n g s t o be s e i z e d . " An e s s e n t i a l l y 
i d e n t i c a l g u a r a n t e e o f p e r s o n a l p r i v a c y i s s e t f o r t h i n A r t i c l e I, 
S e c t i o n 8 o f t h e Iowa C o n s t i t u t i o n . The U n i t e d S t a t e s Sup reme 
C o u r t , i n W o l f v P e o p l e o f S t a t e o f C o l o r a d o , 338 U.S. 2 5 , 27 - 2 8 , 
69 S. C t . 1359, 1361 , 93 L. E d . 1782, s t a t e d : 

" T h e s e c u r i t y o f o n e ' s p r i v a c y a g a i n s t 
a r b i t r a r y i n t r u s i o n by t h e p o l i c e - -
w h i c h i s a t t h e c o r e o f t h e F o u r t h 
Amendment - - i s b a s i c t o a f r e e s o c i e t y . " 

The C o u r t f u r t h e r p r o v i d e d t h a t : 

" T h e k n o c k a t t h e d o o r , w h e t h e r by day o r 
by n i g h t a s a p r e l u d e t o a s e a r c h , w i t h o u t 
a u t h o r i t y o f law b u t s o l e l y on t h e a u t h o r i t y 
o f t h e p o l i c e , d i d n o t n e e d t h e c ommen ta r y 
o f r e c e n t h i s t o r y t o be condemned a s i n c o n 
s i s t e n t w i t h t h e c o n c e p t i o n o f human r i g h t s 
e n s h r i n e d i n t h e h i s t o r y a n d t h e b a s i c c o n 
s t i t u t i o n a l d o c u m e n t s o f E n g l i s h - s p e a k i n g 
p e o p l e s . 

" A c c o r d i n g l y , we have no h e s i t a t i o n i n s a y i n g 
t h a t w e r e a S t a t e a f f i r m a t i v e l y t o s a n c t i o n 
s u c h p o l i c e i n c u r s i o n i n t o p r i v a c y i t w o u l d 
run c o u n t e r t o t h e g u a r a n t y o f t h e F o u r t e e n t h 
A m e n d m e n t . " 

The Supreme C o u r t i n Mapp v Oh i o , 367 U . S . 6 4 3 , 81 S. C t . 1684, 
e x p r e s s l y d e c l a r e d t h a t t h e Fou r th A m e n d m e n t 1 s r i g h t o f p r i v a c y 
w o u l d be e n f o r c e a b l e a g a i n s t t h e S t a t e s t h r o u g h t h e Due P r o c e s s 
C l a u s e o f t h e F o u r t e e n t h Amendment . 

Thus b o t h t h e U n i t e d S t a t e s C o n s t i t u t i o n a n d t h e Iowa C o n s t i t u t i o n 
make i t e m p h a t i c a l l y c l e a r t h a t i m p o r t a n t a s e f f i c i e n t law e n f o r c e 
ment may b e , i t i s mo re i m p o r t a n t t h a t t h e r i g h t o f p r i v a c y g u a r a n 
t e e d by t h e s e c o n s t i t u t i o n a l p r o v i s i o n s be r e s p e c t e d . 

In K e r v C a l i f o r n i a , 374 U.S . 2 3 , 83 S. C t . 1623 ( 1 9 6 3 ) , t h e 
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C o u r t a s s e r t e d : 

" T h e S t a t e s a r e n o t t h e r e b y p r e c l u d e d f r o m 
d e v e l o p i n g w o r k a b l e r u l e s g o v e r n i n g a r r e s t s , 
s e a r c h e s a n d s e i z u r e s t o mee t ' t h e p r a c t i c a l 
demands o f e f f e c t i v e c r i m i n a l i n v e s t i g a t i o n 
a n d law e n f o r c e m e n t ' i n t h e S t a t e s , p r o v i d e d 
t h a t t h o s e r u l e s do n o t v i o l a t e t h e c o n s t i 
t u t i o n a l p r o s c r i p t i o n o f u n r e a s o n a b l e s e a r c h e s 
a n d s e i z u r e s and c o n c o m i t a n t command t h a t e v i 
d e n c e so s e i z e d i s i n a d m i s s i b l e a g a i n s t one 
who ha s s t a n d i n g t o c o m p l a i n . " 

In M u t c h a l 1 v C i t y o f K a l a m a z o o , 323 M i c h . 2 1 5 , 35 N.W.2d 245 ( 1 9 4 8 ) , 
an o r d i n a n c e r e q u i r e d t h e owne r o f a b u s i n e s s o p e r a t e d u n d e r a 
s t a t e l i c e n s e t o a l l o w t h e p o l i c e t o e n t e r s u c h p r e m i s e s a t a l l 
h o u r s a n d a l s o t o s u b m i t t o a r e a s o n a b l e i n s p e c t i o n by h e a l t h and 
f i r e d e p a r t m e n t s . In r e p l y t o t h e l i c e n s e e ' s a r g u m e n t t h a t s u c h 
o r d i n a n c e d e p r i v e d h im o f t h e r i g h t t o be f r e e f r o m u n r e a s o n a b l e 
s e a r c h e s and s e i z u r e s , t h e C o u r t s t a t e d : 

" . . . s t a t u t e s . . . r e q u i r i n g i n s p e c t i o n s 
a n d r e p o r t s , do n o t v i o l a t e t h e F o u r t e e n t h 
Amendment o f t h e F e d e r a l C o n s t i t u t i o n by 
d e p r i v i n g one o f t h e v a l u a b l e r i g h t t o u s e 
h i s p r e m i s e s i n a l a w f u l manne r w i t h o u t due 
p r o c e s s o f l a w . " 

H o w e v e r , i t i s t o be n o t e d t h a t t h e c o u r t , i n t h e a b o v e c a s e , s p e c i 
f i c a l l y e n u m e r a t e d t h a t " t h e c h i e f o f p o l i c e , p o l i c e o f f i c e r s , 
h e a l t h o f f i c e r s a n d o t h e r s c h a r g e d w i t h t h e e n f o r c e m e n t o f t h e 
o r d i n a n c e s h o u l d h a v e a c c e s s t o a l l p a r t s o f t h e p rem i s e s 1i c e n s e d . " 
( u n d e r l i n i n g s u p p l i e d ) . 

F r a n k v . M a r y l a n d , 359 U.S. 360 , 79 S. C t . 804 ( 1 9 5 9 ) , c o n c e r n e d i t 
s e l f w i t h a w a r r a n t l e s s i n s p e c t i o n o f a p r i v a t e r e s i d e n c e by a c i t y 
h e a l t h i n s p e c t o r . The C o u r t , i n a p p r o v i n g s u c h a s e a r c h , s t a t e d : 

" T h e a t t e m p t e d i n s p e c t i o n o f a p p e l l a n t ' s home 
i s m e r e l y t o d e t e r m i n e w h e t h e r c o n d i t i o n s e x i s t 

w h i c h t h e B a l t i m o r e H e a l t h Code p r o s c r i b e s . I f 
t h e y do a p p e l l a n t i s n o t i f i e d t o remedy t h e i n 
f r i n g i n g c o n d i t i o n s . No e v i d e n c e f o r c r i m i n a l 
p r o s e c u t i o n i s s o u g h t t o be s e i z e d . " (Unde r 1 i n i ng 
s u p p 1 i e d ) . 

In t h e i n s t a n t m a t t e r , an a p p l i c a n t f o r a l i v i n g q u a r t e r s p e r m i t 
m u s t a g r e e t h a t any e v i d e n c e o f v i o l a t i o n s o f T i t l e S i x ( V I ) o f 
t h e Code w h i c h i s o b t a i n e d may be u s e d a s e v i d e n c e a t any t r i a l 
o r b e f o r e t h e L i q u o r C o n t r o l C o m m i s s i o n . 



Mr- Gene L. N e e d l e s - 5 - S e p t e m b e r 15, 1965 

S i n c e t h e p r o p o s e d p e r m i t c o n c e r n s i n s p e c t i o n o f a p e r s o n s ' p r i v a t e 
r e s i d e n c e , i t i s s u b m i t t e d t h e r e g u l a t i o n o f a c o n n e c t e d l i c e n s e d 
p r e m i s e s h o u l d n o t f o r m t h e b a s i s f o r a b r o g a t i o n o f o n e ' s c o n s t i 
t u t i o n a l l y g u a r a n t e e d r i g h t t o be s e c u r e i n h i s p e r s o n , h o u s e , 
p a p e r s and e f f e c t s f r o m u n r e a s o n a b l e s e a r c h e s and s e i z u r e s . I f 
t h e r e i s r e a s o n a b l e a n d p r o b a b l e c a u s e t o b e l i e v e t h a t t h e l a w s 
o f t h i s s t a t e a r e b e i n g v i o l a t e d i n s u c h r e s i d e n c e , a s e a r c h 
w a r r a n t u n d e r t h e p r o v i s i o n s o f C h a p t e r 7 5 1 , 1962 Code o f I owa, 
c o u l d be o b t a i n e d and a s e a r c h c o n d u c t e d . 

S i n c e i t a p p e a r s t h a t r e g u l a t i o n o f a p r i v a t e r e s i d e n c e o r s l e e p i n g 
q u a r t e r s by t h e Iowa L i q u o r C o n t r o l C o m m i s s i o n i s n o t a u t h o r i z e d , 
t h e c o r r e s p o n d i n g i m p o s i t i o n o f an i n s p e c t i o n f e e w o u l d a p p e a r t o 
be e q u a l l y w i t h o u t a u t h o r i t y . 

V e r y t r u l y y o u r s , 

RONALD A. R I LEY V 
A s s i s t a n t A t t o r n e y G e n e r a l 

/ d l w 



C IT I E S . AND TOWNS: L o c a J .Regi. s t r a r. § § 1 4 4 . 6 , 1 4 4 . 8 ( 2 . ) , 1 4 4 . 8 ( 3 ) , 
1 4 4 . 9 , 1 4 4 . 3 5 , 1962 Code o f I owa . . The. L o c a l R e g i s t r a r i s an em
p l o y e e o f t h e S t a t e o f Iowa a n d n o t an e m p l o y e e o f t h e c i t y o r 
c o u n t y . 

S t a t e o f Iowa 
.DEPARTMENT OF J U S T I C E 

Des M o i n e s 

O c t o b e r 8, 1965 

M r . Ray A . F e n t o n 
P o l k C o u n t y A t t o r n e y 
P o l k C o u n t y C o u r t Hou se 
Des M o i n e s , Iowa 

D e a r M r . F e n t o n -. 

T h i s i s i n r e p l y t o y o u r r e c e n t r e q u e s t f o r an o p i n i o n f r o m t h i s 
o f f i c e on t h e f o l l o w i n g q u e s t i o n : 

Is t h e l o c a l r e g i s t r a r an e m p l o y e e o f t h e S t a t e , 
C i t y , L o c a l H e a l t h D e p a r t m e n t o r P o l k C o u n t y ? 

I am o f t h e o p i n i o n t h a t an a n s w e r t o y o u r q u e s t i o n c a n be f o u n d 
w i t h i n t h e s t a t u t o r y l a n g u a g e o f C h a p t e r 1 44 , 1962 Code o f I owa , 
a n d t h e l e g i s l a t i v e i n t e n t a n d p u r p o s e s a p p l i c a b l e t h e r e t o . In 
o r d e r t o d e t e r m i n e who i s t o be c o n s i d e r e d t h e e m p l o y e r o f t h e 
l o c a l r e g i s t r a r a d e t e r m i n a t i o n o f t h e e m p l o y e r - e m p l o y e e r e l a t i o n 
s h i p m u s t be m a d e . The Iowa c o u r t ha s s a i d t h a t : 

The r i g h t t o c o n t r o l i s t h e p r i n c i p a l t e s t f o r 
d e t e r m i n i n g w h e t h e r an ' e m p l o y e r - e m p l o y e e ' r e 
l a t i o n s h i p e x i s t s . Kau s v . U n e m p l o y m e n t Com
p e n s a t i o n C o m m i s s i o n , 230 Iowa 8 6 0 . 299 N.W. 4 1 5 

TTWT)— —; 

In l i g h t o f t h i s p r o n o u n c e m e n t o n e m u s t l o o k t o t h e s t a t u t o r y 
l a n g u a g e t o f i n d w h e t h e r o r n o t e l e m e n t s o f c o n t r o l e x i s t w i t h i n 
t h e s t a t u t o r y f r a m e w o r k i n v o l v e d i n t h e p r e s e n t c a s e . 

The f i r s t e l e m e n t o f c o n t r o l e x p r e s s e d i n t h e s t a t u t e i s f o u n d i n 
S e c t i o n 1 4 4 . 7 , 1962 Code o f I owa , w h i c h s t a t e s : 

" A n y l o c a l r e g i s t r a r who i n t h e j u d g m e n t o f 
t h e s t a t e d e p a r t m e n t f a i l s o r n e g l e c t s t o 
make p r o m p t a n d c o m p l e t e r e t u r n of., b i r t h s 
a n d d e a t h s . . . sha11 be f o r t h w i t h r e m o v e d 
by t h e d e p a r t m e n t " ? " (Emphas i s s u p p I i e d J 
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M r . Ray A . F e n t o n - 2 - O c t o b e r 8 , 1965 

F u r t h e r c o n t r o l c a n be w i t n e s s e d i n S e c t i o n 1 4 4 . 8 ( 2 ) , 1962 Code 
o f I owa, w h i c h s t a t e s t h a t t h e s t a t e r e g i s t r a r s h a l l : 

A l s o u n d e r S e c t i o n 1 4 4 . 9 , 1962 Code o f Iowa i t . i s s t a t e d t h a t : 

B a s e d upon t h e s t a t u t o r y l a n g u a g e c i t e d a b o v e o n e c a n s e e t h a t 
t h e e l e m e n t o f c o n t r o l d i s c u s s e d i n t h e Kaus C a s e , s u p r a , I s 
p r e s e n t . 

One s p e c i f i c f a c t o r w h i c h m u s t be c o n s i d e r e d i s t h a t w h i c h i n v o l v e s 
t h e f e e s w h i c h a r e t o be p a i d t o t h e l o c a l r e g i s t r a r . S e c t i o n 
1 4 4 . 3 5 , 1962 Code o f I owa , s t a t e s t h a t : 

" A l l a m o u n t s p a y a b l e t o a r e g i s t r a r u n d e r 
t h e p r o v i s i o n s o f t h i s c h a p t e r s h a l l be 
p a i d by t h e c o u n t y i n w h i c h t h e r e g i s t r a 
t i o n d i s t r i c t i s l o c a t e d , i m m e d i a t e l y upon 
c e r t i f i c a t i o n by t h e s t a t e r e g i s t r a r , i n 
t h e m a n n e r i n w h i c h o t h e r c l a i m s a r e p a i d 
by t h e c o u n t y . . . . " 

In c o n s i d e r i n g t h i s l a n g u a g e o n e m u s t w e i g h w i t h i t .the l a n g u a g e 
f o u n d i n Haye s v . J e n s e n , 89 F. S u p p . 1 ( U . S . D . C S. D. I . C D . ) 
( 1 9 5 0 ) w h e r e t h e c o u r t s a i d : 

M e t h o d s o r t i m e s o f p a y m e n t o f c o n s i d e r a 
t i o n f o r s e r v i c e s p e r f o r m e d , a r e n o t i n . 
a n d o f t h e m s e l v e s a s u f f i c i e n t t e s t t o 
e s t a b l i s h an e m p l o y e r - e m p l o y e e r e l a t i o n -
s h i p . ( E m p h a s i s S u p p l i e d ) 

T h e r e f o r e i n t h e p r e s e n t c a s e t h e l a n g u a g e o f t h e Kaus C a s e w o u l d 
i n my o p i n i o n be t h e b a s i s f o r t h e d e t e r m i n a t i o n t h a t t h e T o c a l 
r e g i s t r a r s h o u l d be c o n s i d e r e d an e m p l o y e e o f t h e S t a t e o f I owa. 
F u r t h e r s u p p o r t f o r t h e p r o p o s i t i o n t h a t t h e l o c a l r e g i s t r a r i s an 
e m p l o y e e o f t h e s t a t e c a n be w i t n e s s e d i n t h e n e e d f o r a r e g i s t r a 
t i o n p r o c e d u r e c o n t r o l l e d by t h e s t a t e a s shown i n S e c t i o n 1 4 4 . 8 ( 3 ) , 
1962 Code o f I owa, w h e r e i t i s s t a t e d t h a t t h e r e g i s t r a r s h a l l : 

" H a v e s u p e r v i s o r y power o v e r l o c a l r e g i s t r a r s 
11 

11 



M r . Ray A . F e n t o n - 3 - O c t o b e r 8 , 1 9 6 5 

" P r e p a r e a n d i s s u e s u c h d e t a i l e d i n s t r u c t i o n s 
a s may be r e q u i r e d t o p r o c u r e t h e u n i f o r m 
o b s e r v a n c e o f t h e p r o v i s i o n s o f s a i d l a w a n d 
t h e m a i n t e n a n c e o f a p e r f e c t s y s t e m o f r e g i s 
t r a t i o n . " 

T h e r e f o r e b a s e d upon t h e a b o v e c i t e d s t a t u t o r y l a n g u a g e a n d t h e 
s u p p o r t i n g c a s e l a w , i t i s my o p i n i o n t h a t t h e l o c a l r e g i s t r a r 
s h o u l d be c o n s i d e r e d t o be an e m p l o y e e o f t h e S t a t e o f I owa . 

R e s p e c t f u l l y s u b m i t t e d , 

RICHARD THORNTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

RT :ms 



INSURANCE: Tax Sheltered Annuities. Ch. 294, 1962 Code of 
Iowa, as amended by S.F. 276, 61st G.A. A board of education, 
having elected to accept the annuity program, may not r e s t r i c t 
the contracts to pure annuities without incidental l i f e i n 
surance protection. 

State of Iowa 
LAWRENCE F. SCALISE DEPARTMENT OF JUSTICE 
ATTORNEY GENERAL Des Moines 

October 12, 1965 

Hon. Francis Messerly 
State Senator 
R.R. No. 3 
Cedar F a l l s , Iowa 

Dear Senator Messerly: 

This i s i n reply to your l e t t e r dated October 5, 196 5, i n 
which you inquire i f a board of education may accept a re
quest for a tax sheltered annuity but refuse to allow the 
annuity contract to include any in c i d e n t a l l i f e insurance 
protection. For a broad discussion of t h i s subject matter, 
we i n v i t e your attention to an opinion of the Attorney 
General dated August 17, 1965, addressed to State Senator 
Tom Riley, a copy of which i s enclosed. 

With regard to the s p e c i f i c question posed i n your l e t t e r , 
we have consulted the Iowa Insurance Department concerning 
the types of p o l i c i e s which have been approved for w r i t i n g 
in Iowa. A number of companies having on f i l e contracts 
q u a l i f y i n g for tax sheltered treatment write only p o l i c i e s 
containing i n c i d e n t a l l i f e insurance features. Thus, a 
school board imposed l i m i t a t i o n on the type of contract 
which the employee may select would necessarily put cer
t a i n companies and agents "out of the market." This 
would be contrary to the l e g i s l a t i v e mandate of S.F. 276, 
61st G„A., which provides in pertinent part: 

"o . . a school d i s t r i c t may purchase 
an i n d i v i d u a l annuity contract for an 
employee, from such insurance organi
zation authorized to do business i n 
t h i s state and through an Iowa licensed 
insurance agent as the employee may 
select, . . . " (emphasis supplied) 
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Hon. Francis Messerly -2- October 12, 1965 

It i s our opinion that a board of education, having elected 
to accept the annuity program, may not r e s t r i c t the con
tracts to pure annuities without i n c i d e n t a l l i f e insurance 
protection. 

Very t r u l y yours, 

Thomas W. McKay 
Special Assistant Attorney General 

TWM:dj 
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COUNTY AND COUNTY OFF ICERS ; S p e c i a l c e n s u s a f f e c t i n g s a l a r i e s . 
§ 4 . 1 , 1962 Code, o f I owa; S . F . I l l ; S . F . . 1 3 6 ; H .F . 3.49, A c t s 
o f 6 1 s t G .A . The s p e c i a l c e n s u s t a k e n u n d e r S . F . I l l , r e l a t i n g 
t o t h e t a k i n g o f s u c h c e n s u s i n c i t i e s a n d towns i s n o t a v a i l a b l e 
f o r c o m p u t i n g s a l a r i e s a u t h o r i z e d u n d e r H . F . 3 4 9 a nd S . F . 136. 

S t a t e o f Iowa 
D e p a r t m e n t o f J u s t i c e 

Des M o i n e s 

O c t o b e r 14, 1965 

Mr. C h a r l e s E. Vanderbur 
S tory County A t t o r n e y 
S tory County Court House 
Nevada, Iowa 

Dear Mr. Vanderbur : 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 4 th i n s t . in 

which you submi t ted the f o l l o w i n g : 

"The county s a l a r y a c t s enac ted by the l a s t 
Genera l Assembly - House F i l e 3^9 and Senate 
F i l e 136 - a re based in whole o r in pa r t 
upon the p o p u l a t i o n o f the county i n v o l v e d . 
Our county , f o r one, i s e x p e r i e n c i n g two spec -
c i a l census enumerat ions conducted by the 
U .S . Census Bureau. The one a t S l a t e r shows 
an i n c r e a s e in p o p u l a t i o n o f between two and 
t h r e e hundred and the one here in Ames shows 
an i n c r e a s e o f over 7>0'00 pe r son s . Our I960 
census from the county l acked app rox ima te l y 
700 persons o f be ing 50,000. The obv ious 
c o n c l u s i o n i s that the county p o p u l a t i o n i s 
now c o n s i d e r a b l y above the 50,000 f i g u r e . In 
the case o f both the b i l l s ment ioned above, an 
i n c r e a s e f o r a l l county o f f i c i a l s would be 
i n d i c a t e d i f the new census f i g u r e s a re to be 
s u b s t i t u t e d f o r the o l d . My q u e s t i o n , 
o b v i o u s l y , i s then - a r e the r e v i s e d census 
f i g u r e s to be used as a b a s i s f o r computing 
s a l a r i e s contemplated under House F i l e 349 
and Senate F i l e 136 o f the most recent Assem
b l y , and i f so, from what date shou ld they be 
so computed?" 

In r e p l y t h e r e t o I would a d v i s e tha t the s p e c i a l census r e 

f e r r e d to by you i s undertaken under the a u t h o r i t y o f Senate F i l e 
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Mr. Cha r l e s E. Vanderbur - 2 -

111 enacted by the 6 l s t Genera l Assembly. S e c t i o n 5 o f t h i s Ac t 

w i th re spec t to the r e s u l t o f such s p e c i a l census and the use o f 

such census p r o v i d e s t h a t : 

" S e c t i o n four p o i n t one ( 4 . 1 ) , Code 1962, i s 
amended by add ing t h e r e t o the f o l l o w i n g : 
'However the p o p u l a t i o n f i g u r e d i s c l o s e d f o r 
any c i t y or town as the r e s u l t o f a s p e c i a l 
f e d e r a l census s h a l l be c o n s i d e r e d f o r no 
o t h e r purposes than the a p p l i c a t i o n o f s e c 
t i o n s one hundred t w e n t y - t h r e e p o i n t f i f t y 
(123-50) and th ree hundred twelve p o i n t 

S e c t i o n 123.50 r e f e r r e d to t h e r e i n concerns the d i s t r i b u t i o n o f 

l i q u o r c o n t r o l funds and S e c t i o n 312.3 i s concerned w i t h the d i s 

p o s i t i o n o f the road use tax funds . 

T h e r e f o r e , I a d v i s e tha t any r e v i s e d census f i g u r e as d i s 

c l o s e d by t h i s s p e c i a l census i s not a v a i l a b l e f o r computing 

s a l a r i e s contempla ted under House F i l e ' 3 4 9 and Senate F i l e 136, 

th ree (312 .3 ) , Code 1962. 

A c t s o f the 61st Genera l Assembly. 

Ver 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y Genera l 
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? £ 2 ? ° r 5 S C H 0 0 L D I S T R I C T S : S c h o o l D i s t r i c t T r e a s u r e r . § 2 9 1 . 1 3 
l 9 b 2 C o d e o f I owa. The t r e a s u r e r o f a s c h o o l d i s t r i c t i s n o t 
r e q u i r e d by t h e l a n g u a g e o f § 2 9 3 - 1 3 t o k e e p s e p a r a t e bank a c c o u n t s 
w h e r e ( t h e s t a t u t o r y l anguage , r e q u i r e s ' " a s e p a r a t e a c c o u n t f o r e a c h 
f u n d . B e c a u s e o f t h e r e q u i r e m e n t s o f s e p a r a t e n e s s o f t h e s c h o o l -
h o u s e f u n d a n d t h e g e n e r a l f u n d , i t i s a b e t t e r p r a c t i c e t o m a i n t a i n 
s e p a r a t e b a n k a c c o u n t s . 

S t a t e o f Iowa ' 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

O c t o b e r ]k, 1965 

Mr. L o m e Worth ington 
Audi t o r o f S t a te 
S t a te House 
LOCAL 

ATTN: E. H. C reese , Deputy A u d i t o r 

Gent lemen: 

You have submit ted the f o l l o w i n g q u e s t i o n : 

"The q u e s t i o n has come up as to whether i t i s 
neces sa ry f o r a School D i s t r i c t to have s e p a r a t e 
and d i s t i n c t bank account s f o r the Genera l Fund 
and the School house Fund. 

"Wh i l e many School D i s t r i c t s have on l y one bank 
account which i n c l u d e s the Genera l Fund and the 
School house Fund, they do however keep s e p a r a t e 
a c c o u n t i n g records f o r each f u n d . The q u e s t i o n 
here seems to be does ' a s e p a r a t e account w i t h 
each f u n d 1 mean a sepa ra te bank account o r a 
sepa ra te a c c o u n t i n g r e c o r d ? " 

The s t a t u t o r y language tha t c o n t r o l s is found in S e c t i o n 291-13 
o f the I962 Code o f Iowa which reads as f o l l o w s : 

"The money c o l l e c t e d by a tax a u t h o r i z e d by the 
e l e c t o r s or the proceeds o f the s a l e o f bonds a u t h 
o r i z e d by law or the proceeds o f a tax e s t i m a t e d 
and c e r t i f i e d by the board f o r the purpose o f pay
ing i n t e r e s t and p r i n c i p a l on lawfu l bonded i n d e b t e d 
ness o r f o r the purchase o f s i t e s as a u t h o r i z e d by 
law, s h a l l be c a l l e d the schoo l house fund , and 
e x c e p t when a u t h o r i z e d by the e l e c t o r s , may be used 
on l y f o r the purpose f o r which o r i g i n a l l y a u t h o r i z e d 
o r c e r t i f i e d . A l l o t h e r moneys r e c e i v e d f o r any 
o t h e r purpose s h a l l be c a l l e d the genera l f u n d . The 

6 5 - 1 0 - 1 0 
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t r e a s u r e r s h a l l keep a sepa ra te account w i t h each 
fund, pay ing no o r d e r that f a i l s to s t a t e the fund 
upon which i t i s drawn and the s p e c i f i c use to which 
i t i s to be a p p l i e d . " (Emphasis s u p p l i e d ) 

The q u e s t i o n you pose i s answered by de te rm in ing whether the above 
u n d e r l i n e d p o r t i o n o f the s t a t u t e r e q u i r e s tha t the s e p a r a t e a c 
count be a s epa ra te bank account o r n o t . 

The f o l l o w i n g uses o f the word " a c c o u n t " a re found in Volume 1A 
o f Words and Phrases under the c a p t i o n " A c c o u n t " a t pages 337, 
338, 343, 348 and 353: 

"The word ' a c c o u n t ' has no f i x e d t e c h n i c a l meaning 
and may connote a mere c l a i m and c o u n t e r c l a i m which 
have never been reduced to w r i t i n g , but in o r d i n a r y 
use i t s i g n i f i e s a w r i t t e n memorial o f b u s i n e s s 
t r a n s a c t i o n s between p a r t i e s . S t a t e v . Rouzer, 32 
S .E.2d 865, 867, 127 W.Va. 3 9 2 . " 

"A l t hough an ' a c c o u n t ' in i t s t e c h n i c a l , l e ga l sense 
i s e v i d e n c e d by a book r e c o r d , in i t s b roader , gener 
a l sense, an account i s e q u i v a l e n t to a ' c l a i m ' o r 
'demand' based on a t r a n s a c t i o n c r e a t i n g a d e b t o r -
c r e d i t o r r e l a t i o n and i t need not be e v i d e n c e d by any 
w r i t t e n o b l i g a t i o n or r e c o r d , but i t does not i n c l u d e 
t o r t c l a i m s . In re S t r a tman ' s E s t a t e , 1 N.W.2d 636,. 
642, 231 Iowa 4 8 0 . " 

"An ' a c c o u n t ' i s a reckon ing o f money t r a n s a c t i o n s ; 
a r e g i s t e r o f pecun i a ry t r a n s a c t i o n s ; a w r i t t e n o r 
p r i n t e d s tatement o f b u s i n e s s d e a l i n g s , o r debts and 
c r e d i t s , or o f a c e r t a i n c l a s s o f them, o r o f o t h e r 
t h i n g s s u b j e c t to a reckon ing o r rev iew; hence a 
r i g h t or c l a i m , the items o f which make up such a 
s t a tement . T i l l s o n v . P e t e r s , 107 P-2d 434, 438, 
41 C.A.2d 6 7 1 . " 

"The duty o f an agent to ' a c c o u n t * f o r expenses which 
he i s to r e c e i v e in a d d i t i o n to s a l a r y i s not f u l f i l l e d 
•by r e p o r t i n g to h i s p r i n c i p a l tha t he has spent a 
round sum o f money in p r o s e c u t i n g h i s employment, and 
then swear ing to the f a c t in a s u i t to recover the sum. 
H i s duty to keep and p r e s e r v e t rue and c o r r e c t s t a t e 
ments o f account i s a neces sa ry consequence o f h i s 
duty to a c c o u n t . An account i s a d e t a i l e d s t a tement . 
It must be something which w i l l f u r n i s h to the person 
hav ing the r i g h t t h e r e t o i n f o r m a t i o n ; o f a c h a r a c t e r 
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which w i l l enab le him to make some reasonab le t e s t o f 
i t s a ccu racy and honesty , o t h e r w i s e the obv ious des i gn 
o f r e q u i r i n g i t must be v i r t u a l l y f r u i t l e s s . 1 Fred 
W. Wol f Co. v . Salem, 33 M l . App. 614, 617 . " 

"An ' a c c o u n t ' has been d e f i n e d as a w r i t t e n s t a t e 
ment o f pecun i a ry t r a n s a c t i o n s ; a d e t a i l e d s t a t e 
ment o f demands in the na tu re o f d e b i t and c r e d i t 
between p a r t i e s , a r i s i n g out o f c o n t r a c t o r some 
f i d u c i a r y r e l a t i o n . 1 Am. & Eng. Ency. Law 2d E d . , 
p. 434. Another t ex t - book says an ' a c c o u n t ' i s 
no more than a l i s t o f i tems, whether d e b i t s o r 
c r e d i t s ; an e x h i b i t o f charges and c r e d i t s growing 
out o f mutual d e a l i n g s p r e s e n t e d in such form as 
to f a c i l i t a t e the d e t e r m i n a t i o n o f the ba lance due 
by s imp le c a l c u l a t i o n ; that the term has no c l e a r l y 
d e f i n e d l e g a l meaning, but the pr imary idea i s t ha t 
o f d e b i t and c r e d i t . 1 Cyc. p. 362. The c o n c l u 
s i o n from these d e f i n i t i o n s i s tha t g i v i n g the dates 
o f v a r i o u s t r a n s a c t i o n s i s not i n d i s p e n s a b l e to an 
a c c o u n t , though dates are u s u a l l y a f f i x e d in s t a t i n g 
a b i l l o f d e b i t s and c r e d i t s . K n e i s l e y Lumber Co. 
v . Edward B. Stoddard Co. , 88 S.W. 774, 779, 113 
Mo. App. 3 0 6 . " 

The l a s t o f the above c i t e d Words and Phrases c i t a t i o n s g e n e r a l l y 
cover s what i s found in d i c t i o n a r i e s . 'The Iowa case which i s c i t e d 
in Words and Phrases does not go beyond c i t a t i o n and i t would not 
a i d us to c i t e any o f the case in d e t a i l . 

There i s one Iowa case which i n v o l v e d a f a c t s i t u a t i o n where the 
t r e a s u r e r had two sepa ra te a c c o u n t s . It i s c i t e d as the Inde-
pendent C o n s o l i d a t e d School D i s t r i c t o f Dow C i t y v. Crawford County 
T r u s t and Sav ings Bank, e t a l , 232 Iowa 506, 3 N.W.2d 175 U 9 4 1 J . 
The c l o s e s t the case comes to the i s sue a t hand i s Judge O l i v e r ' s 
d i s s e n t a t page 517 o f the Iowa Report s where, a f t e r c i t i n g what 
was then S e c t i o n 291.13, the Judge made the f o l l o w i n g s t a tement : 

"These and a l l o the r p e r t i n e n t s t a t u t e s r e g u l a t e the 
powers and d u t i e s o f a d e p o s i t o r y bank as w e l l as 
those o f a schoo l d i s t r i c t and i t s t r e a s u r e r . They 
a r e read i n t o and become a p a r t o f the d e p o s i t a g r e e 
ment between a school d i s t r i c t and i t s l ega l d e p o s i 
t o r y . Among the s t a t u t o r y p r o v i s i o n s here i n v o l v e d 
a r e those p r o v i d i n g f o r two s e p a r a t e funds , a genera l 
fund and a schoo lhouse fund, t ha t the schoo lhouse fund 
s h a l l be used on l y f o r the purposes f o r which vo ted 
and tha t the t r e a s u r e r s h a l l keep a sepa ra te account 
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w i t h each f u n d . P r i e s t v . Whitney L. £• T r . Co . , 219 
Iowa 1281, 1287, 261 N.W. 374, 3 7 8 . " 

The A t to rney Genera l has never been submi t ted t h i s p r e c i s e q u e s t i o n 
a l though he d i d d i s c u s s whether the account had to be in the 
t r e a s u r e r ' s name a t 20 OAG 193-

The que s t i on p re sen ted is one o f the meaning o f the s t a t u t o r y 
language. Un les s the s t a t u t e dea l s w i t h t e c h n i c a l m a t t e r s , the 
o r d i n a r y meaning o f the words w i l l be used by the c o u r t s . Byers 
v. Iowa Emp. Sec. Comm., 247 Iowa 830, 76 N.W.2d 892 (1956). 

The requirement p l a c e d on the t r e a s u r e r i s tha t he s h a l l keep 
a separa te account w i t h each fund . The word " a c c o u n t " i s not 
r e s t r i c t e d to bank accounts by any o f the d e f i n i t i o n s c i t e d above. 
In f a c t , the c o u r t s have he l d that a s av ing s d e p o s i t i s not an 
a ccoun t . 

T h e r e f o r e , our answer to your q u e s t i o n must be that the language, 
" a separa te account w i t h each f u n d " does not mean a sepa ra te bank 
a ccoun t . However, i t shou ld be noted that S e c t i o n 291-13 bars 
the school t r e a s u r e r from pay ing any warrant tha t f a i l s to s t a t e 
the fund upon which i t is drawn and the s p e c i f i c use to which 
i t i s to be a p p l i e d . The school s e c r e t a r y i s r e q u i r e d by S e c t i o n 
291.8 to d e s i g n a t e the fund upon which the warrant i s . d r awn . 
The s e c r e t a r y i s r e q u i r e d by S e c t i o n 453.1 to d e p o s i t funds in 
such banks as f i r s t approved by the board o f schoo l d i r e c t o r s . 
Whi le S e c t i o n 291.13 does not r e q u i r e sepa ra te bank a c c o u n t s , the 
purpose o f Chapter 291 would bes t be se rved by keep ing the s c h o o l -
house fund in a bank account s e p a r a t e l y from the genera l f u n d . 

R e s p e c t f u l l y s u b m i t t e d , 

T I M O T H Y M C C A R T H Y 

S o l i c i t o r Genera 1 

ew 



TAXATION: Property Tax — Monies and Credits. §§429.2 and 
431.1, 1962 Code of Iowa, as amended by S.F. 583 and S.F. 
642, 61st G.A. (1965). Shares of stock of a subsidiary Iowa 
corporation owned by the parent Iowa corporation are sub
ject to assessment and taxation in the hands of the parent, 
where such shares are not assessed and taxed at the source. 

LAWRENCE F. SCALISE STATE OF IOWA 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

DES MOINES, IOWA 

October 18, 1965 

Ray A. Fenton, Esq. 
County Attorney 
Polk County Court House, Room 406 
Des Moines, Iowa 

Dear Mr. Fenton: 

This i s to acknowledge receipt of your l e t t e r i n which you 
state as follows: 

"The Meredith Broadcasting Company 
which has i t s p r i n c i p a l place of 
business in Omaha, Nebraska, con
ducts no business in Iowa. A l l of 
i t s property i s located in states 
other than Iowa. I t i s incorpor
ated under Chapter 496A of the 1962 
Code of Iowa as an Iowa Corporation. 
The Meredith Publishing Company of 
Des Moines owns the stock of the 
Meredith Broadcasting Company. 

"The shares of stock of the Meredith 
Broadcasting Company were assessed 
i n 1964 as provided i n Section 431.1 
and a moneys and c r e d i t s tax was levied 
against the Broadcasting Company in the 
sum of $25,809.51. 

"On October 20, 1964, the Supreme 
Court of Iowa, in the case of J . J . 
Harris Company vs^ Browner, held 
that the shares of stock of a cor
poration organized and incorporated 

65-10-11 
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under Chapter 496A of the 1962 
Code of Iowa, could not be taxed 
i f i t s p r i n c i p a l place of business 
i s located outside of Iowa. 

"The Meredith Broadcasting Company 
has now f i l e d a p e t i t i o n to cancel 
the assessment made against i t s 
stock as i l l e g a l , and, i n view of 
the holding of the Supreme Court 
t h e i r p e t i t i o n should be granted. 

"The question now a r i s e s : Can the 
shares of stock of the Broadcasting 
Company owned by the Meredith 
Publishing Company be taxed under 
Chapter 429.2, as shares owned i n 
a foreign corporation? 

"A resident of Iowa i s not taxed 
on shares he owns i n an Iowa Cor
poration, because the Iowa Corpor
ation i s obligated to pay the 
moneys and cr e d i t s tax d i r e c t l y . 
He i s taxed for shares held i n a 
foreign corporation. 

"Does the fact that the Broadcast
ing Company i s an Iowa Corporation 
and i t s shares are not taxable be
cause i t s p r i n c i p a l place of b u s i 
ness i s i n Omaha r e l i e v e the Mere
d i t h Publishing Company from paying 
a moneys and c r e d i t s tax on i t s 
shares of stock i n the Broadcasting 
Company?" 

The following sections of the Iowa Code are applicable? 
Section 429.2, Code of Iowa, 1962, as amended by S.F. 583 
and S.F. 642, Acts of the 61st G.A. (1965) states as f o l 
lows t 
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"429.2 M o n e y s — c r e d i t s — a n n u i t i e s — 
bank no t e s — s t o c k . Moneys, cred i t s , 
and corporation shares or stocks, ex
cept as otherwise provided, cash, c i r 
c u l a t i n g notes of national banking 
associations, and United States l e g a l 
tender notes, and other notes, and 
c e r t i f i c a t e s of the United States 
payable on demand, and c i r c u l a t i n g or 
intended to c i r c u l a t e as currency, 
notes, including those secured by 
mortgage, accounts, contracts for 
cash or labor, b i l l s of exchange, 
judgments, choses i n action, l i e n s 
of any kind, s e c u r i t i e s , debentures, 
bonds other than those of the United 
States, annuities, and corporation 
shares or stocks not otherwise taxed i n .. 
kind, s h a l l be assessed and, except
ing shares of stock of national, state, 
and savings banks, and loan and t r u s t 
companies, and moneyed c a p i t a l as 
hereinafter defined, s h a l l be taxed 
upon the uniform basis throughout the 
state of f i v e m i l l s on the d o l l a r of 
actual valuation, same to be assessed 
and c o l l e c t e d where the owner resides. 

"For the year 1966 and subsequent years, 
the property of an i n d i v i d u a l , admini
strator, executor,, guardian, conservator, 
and trustee, including property held 
by an agent or nominee thereof, described 
i n and subjected to taxation at the 
rate of f i v e (5) m i l l s by t h i s section 
s h a l l not be assessed for the purposes of 
c o l l e c t i n g the said tax of f i v e (5) m i l l s 
and no tax s h a l l be levied or c o l l e c t e d 
thereon from any i n d i v i d u a l or any such 
f i d u c i a r y by reason of t h i s section or 
section four hundred twenty-nine point 
three (429.3) or subsections four (4), 
f i v e (5), seven (7) and eight (8) of 
section four hundred twenty-seven point 
thirteen (427.13) of the Code. 
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"431.1 Shares of stock. The shares of 
stock of any corporation organized under 
the laws of t h i s state, except corpora
tions otherwise provided for i n chapters 
427 to 439, in c l u s i v e , and except as 
provided i n section 437.14, s h a l l be 
assessed to the owners thereof as moneys 
and c r e d i t s at the place where i t s p r i n 
c i p a l business i s transacted. The assess
ment s h a l l be on the value of such shares 
on the f i r s t day of January i n each year. 
In a r r i v i n g at the assessable value of 
the shares of stock of such corporations, 
the amount of t h e i r c a p i t a l actually 
invested i n r e a l estate or tangible per
sonal property s h a l l be deducted from 
the actual value of such shares. Such 
property other than moneys and cr e d i t s 
s h a l l be assessed as other l i k e property. 
Any corporation whose shares of stock 
are subject to assessment under t h i s 
section s h a l l be e n t i t l e d to deduct from 
the actual value of such shares the act
ual value of shares owned by i t i n any 

. other corporation subject to assessment 
under t h i s section, upon submitting 
s a t i s f a c t o r y proof to the assessor that 
such shares of stock have been assessed 
under the provisions of t h i s section to 
the corporation issuing such shares of 
stock. 

Section 3 of S.F. 583, Acts of the 61st G.A. (1965), 
states as follows: 

"Sec. 3. Section four hundred t h i r t y -
one point one (431.1), Code 1962, i s 
hereby amended by adding the following 
new paragraph at the end thereof: 
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"For the year 1966 and subsequent 
years, t h i s section s h a l l apply 
only to the shares of stock of any 
corporation which i s organized under 
the laws of t h i s state, i s exempt 
from taxation under the provisions 
of subsection one (1) of section 
four hundred twenty-two point 
t h i r t y - f o u r (422.34) of the code, and 
i s not otherwise provided for i n 
chapters four hundred twenty-seven 
(427) to four hundred t h i r t y - n i n e 
(439), i n c l u s i v e , and section four 
hundred thirty-seven point fourteen 
(437.14) of the Code. However, 
for the purposes of the tax imposed 
by Section t h i r t y - f i v e B point eleven 
(35B..11) of the Code, t h i s paragraph 
s h a l l not be applicable and the pre
ceding paragraph of t h i s section 
s h a l l be applicable." 

With regard to the assessment of the Meredith Broadcast
ing Company, i t i s our opinion that said assessment should 
be cancelled. The Supreme Court of Iowa held i n the re
cent case of J . J . Harris Co. vs. Browner, 256 Iowa 1243, 
130 N.W. 2d 711 (1964) that a corporation organized under 
Chapter 496A, Code of Iowa, 1962, which conducted a l l of 
i t s business outside the state and maintained only statutory 
registered o f f i c e s i n Iowa are not required to pay the 
monies and c r e d i t s tax upon i t s corporate stock. 

The issue now resolves i t s e l f into whether or not the 
Meredith Publishing Company can be assessed on the shares 
of Meredith Broadcasting Company stock that i t owns? 

We must answer that question i n the affirmative. Section 
431.1, supra, s p e c i f i c a l l y points out that, "Any corporation 
whose shares of stock are subject to assessment under t h i s 
section s h a l l be e n t i t l e d to deduct the actual value of 
shares owned by i t i n any other corporation subject to 
assessment under t h i s section, . . . " (emphasis supplied) 
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It i s our opinion that Meredith Publishing Company can 
not deduct the actual value of the shares owned by i t i n 
the Meredith Broadcasting Company because, as we pointed 
out supra, the Iowa Supreme Court, stated that said Mere
dith Broadcasting shares can not be assessed under Sec
t i o n 431.1, supra. I t follows that since Meredith Publish
ing Company can not deduct the value of the Meredith Broad
casting shares, i t i s subject to assessment upon such 
shares. 

We must also refer to an opinion of the Attorney General 
dated September 4, 1940, in which i t was held that shares 
of stock i n an Iowa corporation are not taxable i n the 
hands of the shareholder, for i t i s presumed that the tax 
on these shares was paid at the source. 1940 OAG 570, 
Section 431.1 states that i n order to gain a deduction 
for shares owned in another corporation, the "...assessor 
must be furnished proof that such shares of stock have been 
assessed under the provisions of t h i s section to the cor
poration issuing such shares of stock." 

The facts in the instant case are such that the presumption 
i s not applicable, nor can the owner of the shares furnish 
proof that the said shares i t owns in another corporation 
have been assessed to the corporation issuing such shares 
of stock. 

In view of the J . J . Harris Company case, we reach the ines
capable conclusion that the s p e c i f i c shares of stock i n the 
subsidiary corporation which are owned by the parent cor
poration, the Meredith Publishing Corporation,are subject 
to assessment and taxation. 

The e f f e c t of Section 3, of S.F. 583, supra, i s such that 
Iowa corporations coming within the provisions of Section 
431.1, Code of Iowa, 1962, commencing with assessments 
as of January 1, 1966, w i l l no longer be subject to the 
f i v e (5). m i l l s monies and c r e d i t s tax provided for i n 
Section 429.2, supra, but these "431" corporations w i l l 
continue to be subject to the levy of the one (1) m i l l 
tax provided i n Section 35B.11, Code of Iowa, 1962. "431" 
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corporations include radio and t e l e v i s i o n broadcasting cor
porations. Therefore, commencing with assessments of 
January 1, 1966, for 1966 taxes c o l l e c t i b l e i n 1967, shares 
of stock of "431" corporations w i l l not be subject to the 
fi v e (5) m i l l levy, and Meredith Publishing Company w i l l 
only be assessed for the one (1) m i l l Korean Bonus levy 
on the shares of the Meredith Broadcasting Company. 

Very t r u l y yours, 

/ 
Thomas W. McKay 
Special Assistant Attorney General 

TWM:JRS:dj 



SCHOOLS AND SCHOOL -DISTRICTS. ,S„ F. 190 , A c t s , o f t h e 6-1 s t 
G.A. , § § 2 7 4 . 3 7 , 2 7 5 . 1 , 2 7 5 . 1 2 a n d 2 7 5 . 4 0 , 1962 Code o f Iowa. 
S .F . 190 i s o p e r a t i v e o n l y i f a n y - a r e a o f t h e s t a t e ( 1 ) i s 
no t b y A p r i l 1, 1966 , . a p a r t o f a r e o r g a n i z e d d i s t r i c t , o r 
( 2 ) i s n o t a t t h a t t i m e i n c l u d e d In a r e o r g a n i z a . t i . o n p e t i t i o n 
f i l e d i n a c c o r d a n c e w i t h § 2 7 5 . 1 2 , I f e i t h e r o f t h e s e e x i s t s , 
t h e n § § 2 7 5 . 1 2 , 2 7 5 . 4 0 o r 2 7 4 . 3 7 a r e a v a i l a b l e f o r r e o r g a n i z a 
t i o n . 

S t a t e o f Iowa 
DEPARTMENT OF J U S T I C E 

Des M o i n e s 

O c t o b e r 1 5 , 1965 

M r . C h a r l e s H. B a r l o w 
P a l o A l t o C o u n t y A t t o r n e y 
E m m e t s b u r g , Iowa 

Dea r M r . B a r l o w : 

R e f e r e n c e i s h e r e i n made t o y o u r r e c e n t l e t t e r i n w h i c h 

you s u b m i t t e d t h e f o l l o w i n g : 

" I n r e v i e w i n g S e n a t e F i l e 190 o f t h e 6 1 s t G e n e r a l 
A s s e m b l y p e r t a i n i n g t o r e o r g a n i z a t i o n o f s c h o o l 
d i s t r i c t s a n d w h i c h amends S e c t i o n 2 7 5 - 1 , Code • 
o f I owa, t h e q u e s t i o n has been r a i s e d a s t o w h e 
t h e r t h e w o r d i n g o f t h e s e c t i o n a s f o l l o w s : 
' 1 9 6 6 . I f any o f t h e a r e a i s n o t a p a r t o f s u c h 
a d i s t r i c t by A p r i l 1, 1 966 , o r i s n o t i n c l u d e d 
i n a n y r e o r g a n i z a t i o n p e t i t i o n f i l e d i n a c c o r d 
a n c e w i t h S e c t i o n two h u n d r e d s e v e n t y - f i v e p o i n t 
t w e l v e ( 2 7 5 - 1 2 ) o f t h e Code on o r b e f o r e A p r i l 
1, 1966 , t h e a r e a s h a l l be a t t a c h e d by t h e C o u n t y 
B o a r d o f E d u c a t i o n t o a d i s t r i c t , o r d i s t r i c t s 
m a i n t a i n i n g t w e l v e ( 1 2 ) g r a d e s , s u c h a t t a c h m e n t 
t o become e f f e c t i v e J u l y 1, 1966 . . p r e c l u d e s 
t h e u s e o f a l t e r n a t e r e o r g a n i z a t i o n p r o c e d u r e s , 
t o - w i t : t h e c o n c u r r e n t a c t i o n p r o c e d u r e s s e t o u t 
i n S e c t i o n 2 7 4 . 3 7 a n d t h e a l t e r n a t e m e r g e r p r o 
c e d u r e s e t o u t i n S e c t i o n 2 7 5 - 4 0 . 

" I t i s my t h o u g h t t h a t t h e a l t e r n a t e p r o c e d u r e s 
w o u l d be p r e c l u d e d b e c a u s e i t w o u l d be an i m 
p o s s i b i l i t y f o r a n y a r e a n o t now a p a r t o f a 
t w e l v e g r a d e s y s t e m t o become a p a r t o f a t w e l v e 
g r a d e s c h o o l d i s t r i c t on o r b e f o r e A p r i l 1, 1966 
a s a l l r e o r g a n i z e d d i s t r i c t s become e f f e c t i v e 
on J u l y 1 f o l l o w i n g t h e i r r e o r g a n i z a t i o n . 
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" E n c l o s e d h e r e w i t h f o r y o u r a t t e n t i o n a n d i n 
f o r m a t i o n i s a l e t t e r f r o m t h e i owa D e p a r t m e n t 
o f P u b l i c I n s t r u c t i o n w h i c h t a k e s t h e v i e w 
t h a t any o f t h e t h r e e s t a t u t o r y p r o c e d u r e s 
c o u l d be u s e d , b u t o u r C o u n t y B o a r d ha s some 
d o u b t s a n d m u s t h a v e a c l a r i f i c a t i o n a s s oon 
a s p o s s i b l e b e c a u s e we h a v e s c h o o l d i s t r i c t s 
a f f e c t e d by S e n a t e F i l e 190 w h i c h c o u l d f i l e 
p e t i t i o n s o r t a k e a c t i o n u n d e r any o n e o f t h e s e 
t h r e e r e o r g a n i z a t i o n p r o c e d u r e s a t a n y t i m e . 

" I n t h e e v e n t t h a t t h e A t t o r n e y G e n e r a l ' s p o s i 
t i o n , w o u l d be t h a t t h e S e c t i o n 2 7 4 . 3 7 p r o c e d u r e 
w o u l d n o t be p r e c l u d e d , w o u l d t h e m in imum 
s t a n d a r d s o u t l i n e d i n S e c t i o n 2 7 5 - 3 a p p l y t o 
a S e c t i o n 2 7 4 - 3 7 c o n c u r r e n t a c t i o n p r o c e d u r e ? 
A l s o , w o u l d t h e r e be a n y l i m i t a t i o n a s t o how 
many t i m e s any o n e s c h o o l d i s t r i c t c o u l d be 
i n v o l v e d i n a S e c t i o n 2 7 4 . 3 7 c o n c u r r e n t a c t i o n 
p r o c e d u r e i n a s i n g l e s c h o o l y e a r ? " 

I . 

In r e p l y t h e r e t o I a d v i s e t h a t t h i s s t a t u t e , S e n a t e F i l e 

190 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , i s c o n d i t i o n e d f o r i t s 

o p e r a t i o n o n l y i f any a r e a o f t h e s t a t e ( 1 ) i s n o t by A p r i l 1, 

1966 , a p a r t o f a r e o r g a n i z e d d i s t r i c t ; o r ( 2 ) i s n o t i n c l u d e d 

i n a r e o r g a n i z a t i o n p e t i t i o n f i l e d i n a c c o r d a n c e w i t h t h e p r o 

v i s i o n s o f S e c t i o n 2 7 5 - 1 2 o f t h e 1962 Code o f I o w a . 

In o t h e r w o r d s , i f e i t h e r o f t h e f o r e g o i n g c o n d i t i o n s e x i s t s 

p r i o r t o A p r i l 1, 1966, t h e f o r e g o i n g amendment t o S e c t i o n 275 -1 

i s n o t o p e r a t i v e . H o w e v e r , t h a t d o e s n o t e i t h e r e x p r e s s l y o r 

i m p l i e d l y e x c l u d e t h e u s e o f o t h e r s t a t u t e s , s u c h a s S e c t i o n s 

2 7 4 . 3 7 o r 2 7 5 - 4 0 , t o become p a r t o f a r e o r g a n i z e d d i s t r i c t . T h i s 

a c t i s f u t u r e i n i t s o p e r a t i o n a n d n o t h a v i n g r e p e a l e d t h e f o r e 

g o i n g s t a t u t e s , S e c t i o n s 2 7 4 - 3 7 a n d 2 7 5 - 4 0 , t h e y b o t h r e m a i n a s 

s t a t u t o r y a u t h o r i t y f o r a s c h o o l d i s t r i c t t o become p a r t o f a 
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r e o r g a n i z e d d i s t r i c t a c c o r d i n g t o t h e i r r e s p e c t i v e t e r m s . As a 

r e s u l t t h e r e o f , s u c h d i s t r i c t may become a p a r t o f a r e o r g a n i z e d 

d i s t r i c t by c h a n g e o f b o u n d a r y by S e c t i o n 2 7 4 . 3 7 , by a m e r g e r 

u n d e r S e c t i o n 2 7 5 - 4 0 , o r by t h e u s u a l m e t h o d p r o v i d e d by S e c t i o n 

2 7 5 . 1 2 . Nor do I f i n d a n y h i n d r a n c e t o t h e s e p r o c e d u r e s by t h e 

p r o v i s i o n s o f S e c t i o n 2 7 5 - 2 4 , p r o v i d i n g t h a t a n y c h a n g e i n b o u n 

d a r y o r r e o r g a n i z a t i o n o r e n l a r g e m e n t s h a l l become e f f e c t i v e 

J u l y 1 a f t e r s u c h r e o r g a n i z a t i o n . S e n a t e F i l e 190 , s o f a r a s i t 

c o n f l i c t s t h e r e w i t h , i s an i m p l i e d r e p e a l o f s u c h s e c t i o n . 

I n s o f a r a s y o u r q u e s t i o n a s t o w h e t h e r t h e r e i s a n y l i m i t a 

t i o n a s t o how many t i m e s a n y o n e s c h o o l d i s t r i c t c o u l d be i n v o l v e d 

i n S e c t i o n 2 7 4 . 3 7 , I am o f t h e o p i n i o n t h a t b o u n d a r y l i n e s o f a 

s c h o o l d i s t r i c t may be a d j u s t e d p u r s u a p t t o t h e p r o v i s i o n s o f 

S e c t i o n 2 7 4 . 3 7 a s many t i m e s i n t h e s c h o o l y e a r a s , t h e r e a r e 
/ A' 

d i s t r i c t s c o n t i g u o u s t o a s c h o o l c o r p o r a t i o n . V j 

OSCAR STRAUSS { 

F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

ms 



ACCESS CONTROL, HIGHWAYS. PRIMARY .ROAD EXTENSIONS HIGHWAY 
COMMI SSJ ON. § § 3 0 6 . 1 , 3 0 6 . 2 ( 1 ) , . 3 0 6 . 2 ( 7 ) . 3-06A, 2. . 306A. 3 , 
306A. 4, -30.7.5, 1962 Code o f I owa , 6 2 i . D . R . 26.2,. 23 U.S. C 
§ 1 0 3 ( d ) . The Iowa S t a t e H i g h . .ay. Comm i.ss i.on ha s . t h e e x c 1 u s i v e 
a u t h o r i t y t o c o n t r o l a c c e s s on thos.e p o r t i o n s o f N a t i o n a l 
I n t e r s t a t e a n d D e f e n s e H i g h w a y S y s t e m l o c a t e d w i t h i n t h e 
c o r p o r a t e l i m i t s o f c i t i e s o r t o w n s and may a l s o c o n t r o l 
a c c e s s o n e x t e n s i o n s o f Iowa p r i m a r y h i g h w a y s w i t h i n t h e 
c o r p o r a t e l i m i t s o f c i t i e s o r t o w n s w h e r e i t doe's so i n 
c o - o p e r a t i o n w i t h t h e r e s p e c t i v e c i t i e s o r t o w n s . 

O c t o b e r 2 7 , 1965 
Mr. R a l p h H. G o e l d n e r 
G o e l d n e r & G o e l d n e r 
A t t o r n e y s a t Law 
122 S. M a i n S t r e e t 
S i g o u r n e y , Iowa 52591 

Dea r Mr. G o e l d n e r : 

We a r e i n r e c e i p t o f y o u r l e t t e r o f r e c e n t d a t e w h e r e i n you s t a t e : 

" W e s t o f t h e l a s t f i l l i n g s t a t i o n on t h e s o u t h 
s i d e o f H i g h w a y No. 149 a t H e n d r i c k , I owa , i s 
an a r e a o f g r o u n d t h a t t h e o w n e r i s c o n t e m p l a t i n g 
r e p l a t t i n g . She was t h i n k i n g o f h a v i n g t h e 
l o t s f a c e t h e h i g h w a y a n d h a v e t h e a c c e s s t o 
t h e l o t s d i r e c t l y f r o m t h e h i g h w a y . T h i s p r o 
p e r t y i s w i t h i n t h e c i t y l i m i t s o f H e n d r i c k . 
Does t h e H i g h w a y C o m m i s s i o n c l a i m a n y r i g h t 
t o r e s t r i c t t h e a c c e s s t o l o t s a l o n g a h i g h w a y 
w i t h i n t h e c o r p o r a t e l i m i t s o f a c i t y o r t o w n ? " 

Y e s , t h e Iowa S t a t e H i g h w a y C o m m i s s i o n may c l a i m c e r t a i n r i g h t s t o 
r e s t r i c t a s s e s s t o l o t s a l o n g e x t e n s i o n s o f p r i m a r y h i g h w a y s w i t h 
i n c o r p o r a t e l i m i t s o f c i t i e s o r t o w n s w h e r e s u c h r i g h t i s g r a n t e d 
t h e C o m m i s s i o n by way o f a g r e e m e n t w i t h t h e r e s p e c t i v e c i t y o r 
t o w n . 

I t i s a x i o m a t i c t h a t c i t i e s a n d t o w n s h a v e c o n t r o l o v e r t h e i r own 
s t r e e t s a n d t h i s i n c l u d e s e x t e n s i o n s o f p r i m a r y h i g h w a y s . § 3 8 9 . 1 2 , 
1962 Code o f I owa , Smi t h v . C i t y o f A l g o n a , 232 Iowa 3 6 2 , 5 N.W. 2d 
625 (1942), 1950 OAG 176 . I t i s b y v i r t u e o f C h a p t e r 3 06A , 1962 
Code o f I owa , t h a t c i t i e s , t o w n s a n d h i g h w a y a u t h o r i t i e s a r e 
a u t h o r i z e d t o e s t a b l i s h a c c e s s - c o n t r o l l e d f a c i l i t i e s . 

§ 3 0 6 A . 3 , 1962 Code o f I owa , s t a t e s i n p e r t i n e n t p a r t : 

" C i t i e s , t o w n s , a n d h i g h w a y a u t h o r i t i e s h a v i n g 
j u r i s d i c t i o n a n d c o n t r o l o v e r t h e h i g h w a y s o f 
t h e s t a t e , a s p r o v i d e d b y c h a p t e r 3 0 6 , a c t i n g 
a l o n e o r i n c o - o p e r a t i o n w i t h e a c h o t h e r o r 
w i t h a n y f e d e r a l , s t a t e , o r l o c a l a g e n c y . . . 
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a r e h e r e b y a u t h o r i z e d t o p l a n , d e s i g n a t e , e s 
t a b l i s h , r e g u l a t e , v a c a t e , a l t e r , i m p r o v e , 
m a i n t a i n , and p r o v i d e c o n t r o l l e d a c c e s s f a c i l 
i t i e s f o r p u b l i c u s e w h e r e v e r s u c h a u t h o r i t y o r 
a u t h o r i t i e s a r e o f t h e o p i n i o n t h a t t r a f f i c 
c o n d i t i o n s , p r e s e n t o r f u t u r e , w i l l j u s t i f y s u c h 
s p e c i a l f a c i l i t i e s ; p r o v i d e d , t h a t w i t h i n c i t i e s 
a n d t o w n s s u c h a u t h o r i t y s h a l l be s u b j e c t t o 
s u c h m u n i c i p a l c o n s e n t a s may be p r o v i d e d by 
l a w . S a i d c i t i e s , t o w n s , a n d h i g h w a y a u t h o r i t i e s , 
i n a d d i t i o n t o t h e s p e c i f i c p o w e r s g r a n t e d i n 
t h i s c h a p t e r , s h a l l a l s o h a v e a n d may e x e r c i s e , 
r e l a t i v e t o c o n t r o l 1 e d - a c c e s s f a c i l i t i e s , a n y 
a n d a l l a d d i t i o n a l a u t h o r i t y now o r h e r e a f t e r 
v e s t e d i n them r e l a t i v e t o h i g h w a y s o r s t r e e t s 
w i t h i n t h e i r r e s p e c t i v e j u r i s d i c t i o n s . . . . " 

A c c e s s c o n t r o l o v e r e x t e n s i o n s o f p r i m a r y h i g h w a y s c a n be e s 
t a b l i s h e d e i t h e r by t h e r e s p e c t i v e c i t y o r town a c t i n g a l o n e u n d e r 
§ 3 0 6 A . 3 , o r b y a g r e e m e n t b e t w e e n t h e c i t y o r town a n d t h e Iowa 
S t a t e H i g h w a y C o m m i s s i o n , p u r s u a n t t o § 3 0 6 A . 7 , 1962 Code o f I owa. 
W a r r e n v . Iowa S t a t e H i g h w a y C o m m i s s i o n 250 Iowa 4 7 3 , 93 N.W. 2d 
60 (1958j: 

§ 3 0 6 A . 7 s t a t e s : 

" C i t i e s , t o w n s a n d h i g h w a y a u t h o r i t i e s h a v i n g 
j u r i s d i c t i o n a n d c o n t r o l o v e r t h e h i g h w a y s 

• o f t h e s t a t e , a s p r o v i d e d b y c h a p t e r 306 a r e 
a u t h o r i z e d t o e n t e r i n t o a g r e e m e n t s w i t h e a c h 
o t h e r , o r w i t h t h e f e d e r a l g o v e r n m e n t , r e -

1 s p e c t i n g t h e f i n a n c i n g , p l a n n i n g , e s t a b l i s h m e n t , 
i m p r o v e m e n t , m a i n t e n a n c e , u s e , r e g u l a t i o n , o r 
v a c a t i o n o f c o n t r o l 1 e d - a c c e s s f a c i l i t i e s o r 
o t h e r p u b l i c way s i n t h e i r r e s p e c t i v e j u r i s d i c 
t i o n s , t o f a c i l i t a t e t h e p u r p o s e s o f t h i s 
c h a p t e r . " 

T h u s , t h e H i g h w a y C o m m i s s i o n c o u l d a c q u i r e r i g h t s t o c o n t r o l a c c e s s 
upon p r i m a r y r o a d e x t e n s i o n s i n a c c o r d w i t h t h e r e s o l u t i o n a n d 
o r d i n a n c e g r a n t i n g t h e same. 
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I t i s t h e r e f o r e o u r o p i n i o n t h a t u n d e r t h e f o r e g o i n g c i r c u m s t a n c e , 
t h e Iowa S t a t e H i g h w a y C o m m i s s i o n may h a v e a u t h o r i t y t o c o n t r o l 
a c c e s s t o l o t s a l o n g a h i g h w a y w i t h i n t h e c o r p o r a t e l i m i t s o f a 
c i t y o r t o w n . 

Ve ry_ t ru 1 y you r s , 

RAYMOND T. WALTON 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

RTW/JEG/jw 



S C H O O L S : I n c o m p a t i b i l i t y o f o f f i c e , T h e o f f i c e s o f C o u n t y 
s c h o o l p s y c h o l o g i s t a n d d i s t r i c t d i r e c t o r w i t h i n t h e c o u n t y 
a r e i n c o m p a t i b 1 e , 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T ICE 

D e s M o i n e s 

N q v e m b e r 1 , 1 9 6 5 

M r . W. T . E d g r e n 
A s s i s t a n t S u p e r i n t e n d e n t o f 
P u b l i c I n s t r u c t i o n 
S t a t e O f f i c e B u i l d i n g 
L O C A L 

D e a r M r . E d g r e n : 

T h i s i s i n r e p l y t o y o u r r e c e n t l e t t e r i n w h i c h y o u r e q u e s t e d a n 
o p i n i o n o n t h e f o l l o w i n g q u e s t i o n : 

I f a s c h o o l p s y c h o l o g i s t w h o s e r v e s t w o c o u n t i e s 
o n a p a r t t i m e b a s i s , a n d i s a p r o f e s s o r a t a 
l o c a l c o l l e g e , i s e l e c t e d t o t h e S c h o o l D i s t r i c t 
B o a r d o f E d u c a t i o n , w i l l a c o n f l i c t o f i n t e r e s t 
a r i s e w h i c h w i l l p r o v e t h e t w o p o s i t i o n s t o b e 
i n c o m p a t i b l e ? 

I n d i s c u s s i n g i n c o m p a t i b l e o f f i c e s t h e I o w a S u p r e m e C o u r t h a s 
s t a t e d : 

" w h a t c o n s t i t u t e s i n c o m p a t i b i l i t y o f o f f i c e s . . . 
m u s t b e d e t e r m i n e d l a r g e l y f r o m a c o n s i d e r a t i o n 
o f t h e d u t i e s o f e a c h , h a v i n g , i n s o d o i n g , a d u e 
r e g a r d f o r t h e p u b l i c i n t e r e s t . I t i s g e n e r a l l y 
s a i d t h a t i n c o m p a t i b i l i t y d o e s n o t d e p e n d u p o n t h e 
i n c i d e n t s o f t h e o f f i c e , a s u p o n p h y s i c a l i n a b i l i t y 
t o b e e n g a g e d i n t h e d u t i e s o f b o t h a t t h e s a m e 
t i m e . . . t h e t e s t o f i n c o m p a t i b i l i t y i s w h e t h e r 
t h e r e i s a n i n c o n s i s t e n c y i n t h e f u n c t i o n s o f t h e 
t w o , a s w h e r e o n e i s s u b o r d i n a t e t o t h e o t h e r 
' a n d s u b j e c t i n s o m e d e g r e e t o i t s r e v i s o r y p o w e r , ' 

o r w h e r e t h e d u t i e s o f t h e t w o o f f i c e s ' a r e i n 
h e r e n t l y i n c o n s i s t e n t a n d r e p u g n a n t . ' / c i t a t i o n 
o f c a s e s ~ 7 " S t a t e o f I o w a e x r e l C r a w f o r d v . A n d e r 
s o n , 155 I o w a 2 7 1 , 2 7 3 , 136 N..W. 128 ( 1 9 1 2 ) . 
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In s h o r t , t h e r e a p p e a r s t o b e t h r e e t e s t s r e l a t i v e t o t h e q u e s t i o n 
o f i n c o m p a t i b i l i t y o f a p u b l i c o f f i c e . 

F i r s t , i s o n e o f f i c e s u b o r d i n a t e a n d a c c o u n t a b l e t o t h e o t h e r 
o f f i c e . S e c o n d , d o t h e d u t i e s o f t h e o n e o f f i c e c o n f l i c t w i t h 
t h e d u t i e s o f t h e o t h e r o f f i c e . T h i r d l y , m a y t h e p e r s o n h o l d i n g 
t h e o n e o f f i c e , p h y s i c a l l y f i l l b o t h o f f i c e s a t t h e s a m e t i m e . 
I f a n y o n e o f t h e s e t h r e e s i t u a t i o n s w o u l d c a u s e a n i n c o m p a t i b i l i t y 
t h a t p e r s o n m a y n o t h o l d b o t h o f f i c e s a t t h e s a m e t i m e . 3 4 OAG 1 1 8 . 

In t h e p a s t , a p p l y i n g t h e s e t e s t s , i t h a s b e e n h e l d b y t h i s 
o f f i c e t h a t a m e m b e r o f t h e c o u n t y b o a r d o f s u p e r v i s o r s w h i l e 
b e i n g a m e m b e r o f t h e c i t y c o u n c i l w o u l d b e i n c o m p a t i b l e , 3^ OAG 
1 1 8 ; a m e m b e r o f t h e S t a t e F i s h a n d Game C o m m i s s i o n a c c e p t i n g a 
p o s i t i o n o f a f e d e r a l a p p o i n t m e n t i s i n c o m p a t i b l e , 3 4 OAG 4 8 2 ; 
t h e p o s i t i o n s o f p o l i c e j u d g e a n d j u s t i c e o f t h e p e a c e a r e i n c o m 
p a t i b l e o f f i c e s 3 6 OAG 3 1 3 ; s h e r i f f s e r v i n g a s a m e m b e r o f t h e 
S o l d i e r ' s R e l i e f C o m m i s s i o n i s a n i n c o m p a t i b l e o f f i c e , 4 0 OAG 
3 2 1 ; a t r u s t e e o f t h e m u n i c i p a l l i g h t p l a n t a n d a c i t y c o u n c i l 
m e m b e r i s a n i n c o m p a t i b l e o f f i c e , 4 0 OAG 5 3 7 ; a s i s a m e m b e r o f 
a l o c a l b o a r d o f e d u c a t i o n , w h o i s e l e c t e d t o t h e s t a t e L e g i s l a 
t u r e , 6 0 OAG 1 7 2 . 

On t h e b a s i s o f t h e s e p a s t d e c i s i o n s a s w e l l a s t h e a b o v e t e s t s , 
w h i c h a r e t o b e a p p l i e d , a s c h o o l p s y c h o l o g i s t s e r v i n g a s a m e m b e r 
o f t h e c o u n t y b o a r d o f e d u c a t i o n r e s u l t s i n a n i n c o m p a t i b l e o f 
f i c e . 

F i r s t , t h e s c h o o l p s y c h o l o g i s t i s p a i d b y t h e C o u n t y B o a r d o f 
E d u c a t i o n a n d i s a c c o u n t a b l e t o t h e B o a r d . T h e p s y c h o l o g i s t i s 
r e q u i r e d t o w o r k w i t h t h e s u p e r i n t e n d e n t o f t h e l o c a l b o a r d o n 
w h i c h h e w i l l b e c o m e a m e m b e r . H e n c e a l l o w i n g t h e t w o o f f i c e s 
t o e x i s t i n t h e s a m e p e r s o n m a y c a u s e a c o n f l i c t a n d j e o p a r d i z e 
t h e s p i r i t o f c o o p e r a t i o n t h a t m u s t e x i s t b e t w e e n t h e d i s t r i c t 
s u p e r i n t e n d e n t a n d t h e c o u n t y p s y c h o l o g i s t . 

S e c o n d ! y , t h e d u t i e s d o n o t n e c e s s a r i l y c o n f l i c t , b u t t h e s u p e r 
v i s o r y c a p a c i t y - t h a t a b o a r d m e m b e r w o u l d h a v e o v e r t h e p s y c h o l o 
g i s t w o u l d c a u s e a n i n c o m p a t i b i l i t y . R e g a r d i n g t h e t h i r d t e s t , 
i t i s c o n c e i v a b l e t h a t t h e p o s i t i o n o f p s y c h o l o g i s t a n d b o a r d 

m e m b e r c o u l d b e p h y s i c a l l y p e r f o r m e d a n d h e l d a t t h e s a m e t i m e , 
h o w e v e r , i n l i g h t o f t h e f i r s t t w o t e s t s c a u s i n g i n c o m p a t i b i l i t y 
i t i s n o t n e c e s s a r y t o r e a c h t h i s t h i r d t e s t . 

F u r t h e r m o r e , 

I t i s a w e l l s e t t l e d r u l e o f c o m m o n l a w t h a t i f a 
p e r s o n , w h i l e o c c u p y i n g o n e o f f i c e a c c e p t a n o t h e r 
i n c o m p a t i b l e w i t h t h e f i r s t , h e i p s o f a c t o v a c a t e s 
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t h e f i r s t o f f i c e a n d h i s t i t l e t h e r e t o i s t h e r e b y 
t e r m i n a t e d w i t h o u t a n y o t h e r a c t o r p r o c e e d i n g . 
B r y a n v . C a t t e l 1 , 15 I o w a 5 3 8 ( 1 8 6 4 ) . 

T h e r e f o r e , i n c o n c l u s i o n , i f t h e s c h o o l p s y c h o l o g i s t i s e l e c t e d 
t o t h e c o u n t y s c h o o l b o a r d o f o n e c o u n t y , h i s p o s t a s s c h o o l 
p s y c h o l o g i s t f o r t h a t c o u n t y w o u l d b e i m m e d i a t e l y v a c a t e d . H o w 
e v e r , i t w o u l d n o t r e n d e r h i m i n c a p a b l e o f h o l d i n g t h e p o s i t i o n 
a s p s y c h o l o g i s t f o r t h e o t h e r c o u n t y o r a s a p r o f e s s o r , s i n c e 
t h o s e d u t i e s w o u l d i n n o w a y , u n d e r t h e t e s t s s e t o u t a b o v e , 
c a u s e a c o n f l i c t r e s u l t i n g i n a p o s i t i o n o f i n c o m p a t i b i l i t y . 

R e s p e c t f u l l y s u b m i t t e d , 



S C H O O L S : M e r g e r w i t h d e F a c t o s c h o o l d i s t r i c t s . §§ 2 4 . 3 ( 3 ) , 
2 7 5 . 4 0 ( 3 ) , 1 9 6 2 C o d e o f ! o w a . i f n o a p p e a l i s t a k e n b y a n a g g r i e v e d 
p a r t y m e r g e r s b e c o m e f i n a l t e n d a y s a f t e r t h e C o u n t y B o a r d o f t h e 
t w e l v e g r a d e d i s t r i c t a p p r o v e s t h e s a m e . A t t h a t p o i n t i n t i m e 
o t h e r n o n - t w e l v e g r a d e d i s t r i c t s c o n t i g u o u s t o t h e n e w l y c r e a t e d 
d e f a c t o d i s t r i c t c a n m e r g e w i t h t h e l a t t e r . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s m o i n e s 
N o v e m b e r 4 , 1 9 6 5 

M r . I r a F . M o r r i s o n 
W a s h i n g t o n C o u n t y A t t o r n e y 
P o s t O f f i c e B o x 6 7 
W a s h i n g t o n , I o w a 

D e a r M r . M o r r i s o n : 

T h i s i s i n r e s p o n s e t o y o u r r e c e n t r e q u e s t i n w h i c h y o u s t a t e d : 

S c h o o l d i s t r i c t s n o t p r e s e n t l y m a i n t a i n i n g t w e l v e • 
g r a d e s m u s t b e c o m e a p a r t o f a d i s t r i c t m a i n t a i n 
i n g t w e l v e g r a d e s b y J u l y 1 , 1 9 6 6 , a n d i f a n y n o n -
t w e l v e g r a d e d i s t r i c t d o e s n o t h a v e a r e o r g a n i z a t i o n 
p e t i t i o n o n f i l e b y A p r i l 1 , 1 9 6 6 ; t h a t a r e a s h a l l 
b e a t t a c h e d b y t h e C o u n t y Board o f E d u c a t i o n t o a 
d i s t r i c t o r d i s t r i c t s m a i n t a i n i n g t w e l v e g r a d e s , 
s u c h a t t a c h m e n t t o b e c o m e e f f e c t i v e J u l y 1 , 1 9 6 6 . 
S e n a t e F i l e 1 9 0 , A c t s o f t h e 6 1 s t G . A . S e n a t e 
F i l e 1 9 0 1 s A p r i l 1 , 1 9 6 6 , d e a d l i n e h a s c a u s e d 
s e r i o u s p r o b l e m s f o r n o n - t w e l v e g r a d e d i s t r i c t s 
t h a t w e r e n o t i n i t i a l l y c o n t i g u o u s t o t w e l v e 
g r a d e d i s t r i c t s , b u t h a v e n o w b e c o m e c o n t i g u o u s 
v i a a § 2 7 5 - 4 0 , 1 9 6 2 C o d e o f I o w a m e r g e r t h a t w i l l 
b e e f f e c t i v e J u l y 1 , 1 9 6 6 . 

Y o u t h e n p r e s e n t t h e f o l l o w i n g d i a g r a m : 

A B C 

T w e l v e G r a d e N o n - T w e l v e N o n - T w e l v e 
D i s t r i c t G r a d e G r a d e 

D i s t r i c t D i s t r i c t 
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a n d a s k : 

" D i s t r i c t B h a s m e r g e d w i t h d i s t r i c t A , s a i d 
m e r g e r t o b e c o m e e f f e c t i v e J u l y 1 , 1 9 6 6 . D o e s 
d i s t r i c t C m e e t t h e t e s t o f c o n t i g u i t y s o t h a t 
i t m a y n o w p e t i t i o n t o m e r g e w i t h n e w l y r e o r 
g a n i z e d d i s t r i c t ? " 

S e c t i o n 2 7 5 - 4 0 , 1 9 6 2 C o d e o f I o w a , a s a m e n d e d , w h i c h c o n t r o l s 
r e o r g a n i z a t i o n b y m e r g e r s p r o v i d e s : 

" I n a d d i t i o n t o t h e p r o c e d u r e s e t f o r t h i n s e c t i o n s 
2 7 5 - 1 2 t o 2 7 5 - 2 3 , i n c l u s i v e , r e l a t i n g t o t h e o r 
g a n i z a t i o n o f a p r o p o s e d s c h o o l d i s t r i c t , a s c h o o l 
d i s t r i c t n o t o p e r a t i n g a h i g h s c h o o l t h a t i s c o n 
t i g u o u s t o a h i g h s c h o o l d i s t r i c t m a y m e r g e w i t h 
s a i d h i g h s c h o o l d i s t r i c t i n t h e f o l l o w i n g m a n n e r : 

:• . A p e t i t i o n s i g n e d b y ,-:t ; e a s t t w e n t y p e r c e n t 
o f t h e q u a l i f i e d v o t e r s , o f s u c h s c h o o l d i s t r i c t 
n o t o p e r a t i n g a h i g h s c h o o l , p r o p o s i n g t h a t s a i d 
d i s t r i c t b e i n c l u d e d i n s a i d h i g h s c h o o l d i s t r i c t , 
s h a l l b e f i l e d w i t h t h e c o u n t y s u p e r i n t e n d e n t o f 
t h e c o u n t y w h i c h h a s j u r i s d i c t i o n o v e r t h e h i g h 
s c h o o l d i s t r i c t a n d a d u p l i c a t e c o p y w i t h t h e 
s c h o o l b o a r d o f t h e h i g h s c h o o l d i s t r i c t . 

2 . T h e s c h o o l b o a r d o f t h e h i g h s c h o o l d i s t r i c t 
i n v o l v e d s h a 1 1 , a f t e r t h e f i l i n g o f s a i d p e t i t i o n , 
t a k e a c t i o n a t t h e n e x t r e g u l a r b o a r d m e e t i n g o r a 
s p e c i a l m e e t i n g c a l l e d f o r t h a t p u r p o s e , a g r e e i n g o r 
r e f u s i n g t o a c c e p t s a i d s c h o o l d i s t r i c t n o t o p e r a t i n g 
a h i g h s c h o o l i n t o s a i d h i g h s c h o o l d i s t r i c t a n d 
f i l i n g a r e c o r d o f s u c h a c t i o n w i t h s a i d c o u n t y 
s u p e r i n t e n d e n t . 

3- I f t h e s a i d s c h o o l b o a r d o f t h e h i g h s c h o o l 
d i s t r i c t a g r e e s t o a c c e p t s a i d s c h o o l d i s t r i c t n o t 
o p e r a t i n g a h i g h s c h o o l , s a i d c o u n t y b o a r d s h a l l 
a p p r o v e o r d i s a p p r o v e s a i d m e r g e r p r o p o s a l . T h e 
c o u n t y s u p e r i n t e n d e n t s h a l l f i x a t i m e a n d p l a c e 

. f o r f i l i n g o b j e c t i o n s , c a u s e o n e n o t i c e t h e r e o f t o 
b e p u b l i s h e d a t l e a s t t e n d a y s p r i o r t h e r e t o i n 
a n e w s p a p e r p u b l i s h e d w i t h i n t h e h i g h s c h o o l d i s 
t r i c t o r i f n o n e i s p u b l i s h e d t h e r e i n t h e n i n a 
n e w s p a p e r o f g e n e r a l c i r c u l a t i o n i n t h e h i g h s c h o o l 
d i s t r i c t ; a n d i n t h e e v e n t o f t h e f i l i n g p r i o r t o 
s a i d t i m e o f a p e t i t i o n s i g n e d b y v o t e r s i n t h e 
h i g h s c h o o l d i s t r i c t i n v o l v e d e q u a l i n n u m b e r 
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t o a t l e a s t t w e n t y p e r c e n t o f t h e n u m b e r o f 
e l i g i b l e v o t e r s o r f o u r h u n d r e d v o t e r s , w h i c h 
e v e r i s t h e s m a l l e r n u m b e r , o b j e c t i n g t o s u c h 
b o a r d a c t i o n , t h e e n t i r e a c t i o n s h a l l b e v o i d a n d 
i n o r d e r t o e f f e c t s a i d m e r g e r i t s h a l l b e n e c 
e s s a r y t o p r o c e e d a s p r o v i d e d i n s e c t i o n 2 7 5 . 1 2 . I n 
c a s e o f a c o n t r o v e r s y o v e r c o u n t y p l a n s w h i c h w o u l d a f 
f e c t a p r o p o s e d m e r g e r , s a i d m e r g e r m u s t h a v e t h e 
a p p r o v a l o f t h e s t a t e b o a r d o f p u b l i c i n s t r u c t i o n 
w h i c h d e c i s i o n s h a l l b e f i n a l a n d n o f u r t h e r a c t i o n 
s h a l l b e t a k e n u n t i l s u c h a p p r o v a l i s g r a n t e d . A n y 
c o u n t y b o a r d o f e d u c a t i o n a f f e c t e d o r e i t h e r l o c a l 
b o a r d o f e d u c a t i o n i n v o l v e d m a y s u b m i t t h e c o n t r o 
v e r s y t o t h e s t a t e d e p a r t m e n t o f p u b l i c i n s t r u c t i o n 
w i t h i n t e n d a y s a f t e r t h e d e c i s i o n o f t h e c o u n t y 
b o a r d o r c o u n t y b o a r d s o f e d u c a t i o n . 

4 . I f a p p r o v e d a s s e t f o r t h a b o v e , a n e l e c t i o n 
s h e 7 ! b e h e l d a s p r o v i d e d i n t h i s c h a p t e r i n s a i d 
s c h o o l d i s t r i c t n o t o p e r a t i n g a h i g h s c h o o l a n d i f 
a p p r o v e d b y a m a j o r i t y o f t h o s e v o t i n g , s a i d d i s 
t r i c t s h a l l b e c o m e m e r g e d w i t h s a i d h i g h s c h o o l 
d i s t r i c t o n t h e J u l y 1 f o l l o w i n g s a i d e l e c t i o n . 

5- A s c h o o l d i s t r i c t m a i n t a i n i n g a h i g h s c h o o l 
m a y p a r t i c i p a t e a n d e f f e c t m o r e t h a n o n e m e r g e r p r i o r 
t o J u l y 1 i n a n y g i v e n y e a r , s u b j e c t t o t h e p r o v i 
s i o n s o f t h i s s e c t i o n . " 

In a § 2 7 5 - 4 0 r e o r g a n i z a t i o n , i f t h e C o u n t y B o a r d o f t h e t w e l v e 
g r a d e d i s t r i c t a p p r o v e s t h e m e r g e r a n d n o a g g r i e v e d p a r t y a p p e a l s 
w i t h i n t e n d a y s t h e m e r g e r i s f i n a l . S e c t i o n 2 7 5 - 4 0 ( 3 ) W a p e l 1 o 
C o u n t y B o a r d o f E d u c a t i o n v . J e f f e r s o n C o u n t y B o a r d o f E d u c a t i o n , 
2 5 3 I o w a 1 0 7 2 , 115 N . W - 2 d 2 1 2 ( 1 9 6 2 ) . W h e n t h e m e r g e r b e t w e e n 
d i s t r i c t s A a n d B b e c o m e s f i n a l a d e f a c t o r e o r g a n i z e d d i s t r i c t 
i s c r e a t e d . S t a t e e x r e 1 S m i t h e t a l , v . G a r d n e r , M o . A p p . ; 
2 0 4 S . W - 2 d 3 1 9 ( 1 9 ^ 7 ) - T h e s a i d d i s t r i c t b e c o m e s a d e j u r e d i s 
t r i c t o n J u l y l j w h e n t h e m e r g e r b e c o m e s e f f e c t i v e . 

T h e r e a r e a p p a r e n t r e a s o n s f o r r e q u i r i n g t h a t m e r g e r s s h a l l b e 
c o m e e f f e c t i v e o n J u l y 1 . S e c t i o n 2 4 . 3 o f t h e l o c a l b u d g e t l a w 
p r o v i d e s i n p a r t : 

" N o m u n i c i p a l i t y s h a l l c e r t i f y o r l e v y i n a n y y e a r 
a n y t a x o n p r o p e r t y s u b j e c t t o t a x a t i o n u n l e s s 
a n d u n t i l t h e f o l l o w i n g e s t i m a t e s h a v e b e e n m a d e , 
f i l e d a n d c o n s i d e r e d , a s h e r e i n a f t e r p r o v i d e d : 
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( 3 ) T h e a m o u n t p r o p o s e d t o be e x p e n d e d i n 
e a c h a n d e v e r y f u n d a n d f o r e a c h a n d e v e r y 
g e n e r a l p u r p o s e d u r i n g t h e f i s c a l y e a r n e x t 
e n s u i n g , w h i c h i n t h e c a s e o f s c h o o l d i s t r i c t s 
s h a l l b e t h e p e r i o d o f t w e l v e m o n t h s b e g i n n i n g 
o n t h e f i r s t d a y o f J u l y o f t h e c u r r e n t c a l e n d a r 
y e a r . 1 1 ( E m p h a s i s S u p p 1 i e d ) 

F r o m t h e a b o v e i t b e c o m e s e v i d e n t t h a t i f a m e r g e r w e n t i n t o 
e f f e c t a t a n y t i m e o t h e r t h a n J u l y 1 o f a y e a r , f i s c a l d i f f i c u l 
t i e s w o u l d b e c r e a t e d . T h e r e f o r e , t h e p u r p o s e b e h i n d r e q u i r i n g 
t h a t m e r g e r s s h a l l b e e f f e c t i v e o n J u l y 1 w i l l n o t b e p r o m o t e d 
b y p r o h i b i t i n g t h e m e r g e r o f a n o n - t w e l v e g r a d e d i s t r i c t , " £ " 
w i t h t h e c o n t i g u o u s n e w l y c r e a t e d d i s t r i c t i n y o u r e x a m p l e . 

I n t h e W a p e l l o C o u n t y B o a r d o f E d u c a t i o n v . J e f f e r s o n C o u n t y 
B o a r d o f E d u c a t i o n , s u p r a , t h e S u p r e m e C o u r t o f I o w a s t a t e d : 

"We h a v e s e v e r a l t i m e s s a i d t h a t i n m a t t e r s o f 
r e o r g a n i z a t i o n o f s c h u o T ~ d i s t r i c t s we w i • 1 ~TTbe-re
a l l y c o n s t r u e t h e law w i t h a v i e w t o p r o m o t i n g 
a b e t t e r s t r u c t u r e o r t h e s c h o o I s i n t h e s t a t e . 
T u r n i s v . B o a r d o f E d u c a t i o n o f J o n e s C o u n t y , 
I o w a , 1 0 9 N . W - 2 d 1 9 b , 2 0 b ; B r a n d e r h o r s t v . " C o u n t y 
B o a r d o f E d u c a t i o n . 251 I o w a I, 6 ; 9 9 N . W . 2 d 4 3 3 , 
4 3 5 / 4 3 6 ; * * * Fndeed, t h e L e g i s l a t i v e i n t e n t 
t o e n c o u r a g e t h e r e o r g a n i z a t i o n o f s c h o o l d i s 
t r i c t s i n t o m o r e e c o n o m i c a n d e f f i c i e n t u n i t s i s 
c l e a r l y e x p r e s s e d i n S e c t i o n 2 7 5 - 1 - 1 1 ( E m p h a s i s 
S u p p l i e d ) 

In a d d i t i o n i n S t a t e e x r e l W a r r i n g t o n v . C o m m u n i t y S c h o o l D i s 
t r i c t o f S t . A n s g a r , 2 4 7 I o w a 1 1 6 7 ; 7b N . W . 2 d « 6 ( 1 9 5 6 ) , t h e 
S u p r e m e C o u r t h e l d t h a t t h e c o n t i g u i t y o f t h e f i n a l p r o d u c t o f 
t h e r e o r g a n i z a t i o n i s t h e p r i m e f a c t o r i n f u r t h e r i n g t h e s t a t u t o r y 
r e q u i r e m e n t t h a t t h e a r e a s t o be r e o r g a n i z e d m u s t b e c o n t i g u o u s . 

T h e m e r g e r b e t w e e n d i s t r i c t s " A " and " B " i n y o u r e x a m p l e b e c a m e 
f i n a l when n o a g g r i e v e d p a r t y a p p e a l e d w i t h i n t h e t e n d a y p e r i o d . 
T h e m e r g e r w a s c o m p l e t e e x c e p t f o r t h e p a s s a g e o f t i m e and t h e r e 
was c r e a t e d a n e w d e f a c t o s c h o o l d i s t r i c t . In v i e w o f t h e p o l i c y 
o f l i b e r a l l y c o n s t r u i n g t h e law t o p r o m o t e r e o r g a n i z a t i o n s and 
f o r t h e r e a s o n s p r e v i o u s l y s t a t e d , I am o f t h e o p i n i o n t h a t d i s 
t r i c t " C " c a n p e t i t i o n t o m e r g e w i t h t h e n e w l y c r e a t e d d e f a c t o 
d i s t r i c t , a s s o o n a s t h e i n i t i a l m e r g e r i s f i n a l . 

R e ^ ^ e c t : f u l 1 y /--,submi t t e d , 

N O L D E N G E N T R Y / 
A s s i s t a n t / A t t o r n e y G e n e r a l 

1 
ms 



C O N S E R V A T I O N : - H u n t i n g o n H i g h w a y s . § § 1 0 9 . 5 4 , 1 1 0 . 1 7 , 7.14. 2 5 , 
7 1 4 . 2 7 , 1 9 6 2 C o d e o f I o w a , S h o o t i n g o f a r i f l e o n o r o v e r a n y 
p u b l i c h i g h w a y s o f t h e S t a t e i s p r o h i b i t e d . H o w e v e r , t h e h u n t i n g 
o f g a m e w i t h s h o t g u n s o n a n d - 1 o n q p u b l i c h i g h w a y s w i t h i n t h e 
e a s e m e n t s o f p a s s a g e w a y p o ' s s e s s e a t»y g o v e r n m e n t a l u n i t s i s n o t 
p r o h i b i t e d . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

November 12, 1965 

Mr. W. R.\ G i l l e t t e 
State Representative 
R. # 2 

Spencer T o v a 

Dear Mr. G i l l e t t e : 
You requested an opinion as to the use of public highways by 
hunters i n the act of hunting. 

The question i s : 

"May a hunter hunt on and along a public 
highway and shoot game from the highway?" 

Sections of the 1962 Code of Iowa which are prospectively 
germane include: 

"109.54 Shooting r i f l e over water or highway. 
No person s h a l l at any time shoot any r i f l e 
on or over any of t'ae public waters or public 
highways of the state or any r a i l r o a d r i g h t 
of way." 

"110.17 License not required. Owners or 
tenants of land, and t h e i r c h i l d r e n , may hunt, 
f i s h or trap upon such lands and may shoot 
ground s q u i r r e l s , gophers or woodchucks upon 
adjacent roads without securing a license so 
to do. 

"No resident of the state under sixteen years 
of age or a nonresident of the state under 
fourteen years of age s h a l l be required to 

6 5 - 1 1 - 5 
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have a license to f i s h i n the waters o f the state. 

"No license s h a l l be required of minor pupils of the 
state school for the b l i n d , state school for the deaf, 
nor of minor inmates of other state i n s t i t u t i o n s under 
the board of control, except that t h i s provision s h a l l 
not apply to the inmates of the men's penitentiary at 
Port Madison, the men's reformatory at Anamosa, and 
the women's reformatory at Rockwell C i t y , nor s h a l l 
any person during the time the United States i s en
gaged i n war who i s a member of the m i l i t a r y or naval 
forces of the United States on active duty, and a 
le g a l resident of the state of Iowa, be required to 
have a license to hunt or f i s h i n t h i s state. No 
lice n s e s h a l l be required of inmates of county homes 
or any person who i s receiving old-age assistance 
under chapter 249. 

"No resident of the state under sixteen years of age 
s h a l l be required to have a license to hunt game i f 
accompanied by his or her parent or guardian or i n 
company with any other competent adult with the con
sent of the said parent or guardian, i f the said 
person accompanying said minor s h a l l possess a v a l i d 
hunting licen s e , providing, however, that there i s one 
licensed adult accompanying each person under sixteen 
years of age." 

"714.25 Hunting or f i s h i n g upon c u l t i v a t e d or inclosed 
land and waters. Any person who s h a l l hunt with dog, 
bow and arrow or gun upon the c u l t i v a t e d or inclosed 
lands of another, or who s h a l l f i s h upon the inclosed or 
c u l t i v a t e d lands containing or encompassing an a r t i 
f i c i a l l y constructed pond or ponds of another which 
have been p r i v a t e l y stocked with f i s h , without f i r s t 
obtaining permission from the owner or occupant thereof, 
or h i s agent, s h a l l for each offense be fine d not more 
than ten dollars<and costs of prosecution, and s h a l l 
stand committed u n t i l such fine and costs are paid." 

"714„27 Prosecution. No prosecution s h a l l be commenced 
under sections 714.25 and 714.26 except upon the informa 
t i o n of the owner or occupant of such c u l t i v a t e d or 
inclosed lands, or h i s agent." 
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Section 109.54 prohibits the shooting of a r i f l e on or over 
a highway at any time for any reason. Section 110.17 permits 
owners and tenants to shoot ground s q u i r r e l s , gophers or wood-
chucks on t h e i r lands and upon adjacent roads without hunting 
licen s e s . Statutes which r e l a t e to the same subject m a t t e r — 
that are i n p a r i materia—must be construed together. France 
v. Benter, 256 Iowa ,128 N.W.2d 268. Although Section 
110.17 i s s i l e n t on the precise question, i t must be construed 
as p r o h i b i t i n g owners and tenants from using r i f l e s to shoot 
s p e c i f i e d rodents on highways adjacent to t h e i r properties. 
However, neither section proscribes hunting with shotguns on 
or along highways, nor i s there such a p r o h i b i t i o n elsewhere 
in.the Code. The 45th General Assembly repealed a provision 
that barred hunting, without respect to the weapon used, upon 
public highways. But since 1933 there has 3-een no such 
statutory i>an. 

The General Assembly has prohibited hunting on enclosed or 
c u l t i v a t e d lands without the owner's consent and made i t a public 
offense (Sec. 714.25). I t has put the burden on the owner or 
occupier of such lands to cause the prosecution of v i o l a t o r s 
(Sec. 7L4.27). Under these sections a farmer may cause the 
prosecution of hunters who invade h i s enclosed or c u l t i v a t e d 
lands to r e t r i e v e birds shot from a highway. But since neither 
Sec. 714.25 nor any other section of the Code bars the act of 
shooting shotguns, a farmer who seeks to prevent i t must found 
h i s r i g h t to do so elsewhere than i n the Code. For even though 
he may own the fee i n t e r e s t i n the lands under the highway, 
highway lands are not enclosed lands, and he may not invoke 
Sec. 714.27. 

I t i s the opinion of t h i s o f f ? o e , therefore, that hunting of 
game with shotguns on and .alouy public highways within the ease
ments of passageway possessed by governmental units i s not 
prohibited. 

Your attention i s c a l l e d , however, to the following statutes: 

"110.23 Manner of conveyance. No person, 
except as permitted by law, s h a l l have or 
carry any gun i n or on any vehicle on any 
public highway, unless such gun be taken 
down or contained i n a case, and the b a r r e l s 
and magazines thereof be unloaded." 
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"110.24 Prohibited guns. No person s h a l l use 
a swivel gun, nor any other firearm, except 
such as i s commonly shot from the shoulder or 
hand i n the hunting, k i l l i n g or pursuit of 
game, and no such gun s h a l l be larger than 
number 10 gauge." 

Respectfully submitted. 

ROBERT B. SCISM 
Assistant Attorney General 

s l g 



S T A T E O F F I C E R S AND DEPARTMENTS,-. S t a t e B o a r d o f M e d i c a l 
E x a m i n e r s . §21 o f C h a p t e r 1 2 2 . L a w s o f t h e 6 0 t h G . A . , 1 9 6 3 . 
T h e B o a r d o f M e d i c a l E x a m i n e r s may n o t i s s u e a t e m p o r a r y 
l i c e n s e t o t h e s a m e 1 i n d i v i d u a 1 u p o n t h e e x p i r a t i o n d a t e o f a 
p r e v i o u s l y i s s u e d t e m p o r a r y l i c e n s e . ( B e r n s t e i n t o S a f , 
E x e c . S e c , I o w a S t a t e B o a r d o f M e d i c a l E x a m i n e r s . 1 1 / 2 2 / 6 5 ) 
6 5 - 1 1 - 9 

November 22, 1965 

Mr. Ronald. V. Saf, Executive Secretary 
Iowa State Board of Medical Examiners 
503 Empire Building 
Des Moines, Iowa 50309 

Dear Mr. Saf: 

This i s in response to your recent letter wherein you 
state as follows: 

"The 60th General Assembly by the enact
ment of Chapter 122 Section 21, authorized 
the issuance of temporary medical or osteopathic 
licenses under certain circumstances. 

"This legislation appears as Section 148.10 
i n the Iowa Code annotated, Volume 9 Accumula
tive Annual Pocket Parts and provides that 
the temporary license shall be valid for a 
period not to exceed one year from the date 
of issuance thereof and shall not be re
newable. 

"It i s quite clear that said license i s not 
renewable, however, we respectfully request 
your letter opinion as to whether or not 
the Board of Medical Examiners may issue 
a temporary license to the same individual 
upon the expiration date of a previously 
issued license." 

Section 21 6f Chapter 122, Acts of the 60th G.A., 1963, reads 
i n part as follows: 

# 6 5 - 1 1 - 9 
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"The medical examiners may, in their dis
cretion, issue a temporary certificate 
authorizing the licensee to practice 
medicine and surgery or osteopathic medi
cine and surgery whenever, in the opinion 
of the medical examiners, a need exists 
therefor and the person possesses the 
qualifications prescribed by the medical 
examiners for 'such license, ...." 

"The license shall be valid for a period 
not to exceed one year from the date of 
issuance thereof and shall not be re
newable. " (Emphasis Added) 

The intent of the legislature i s clear that the privileges af
forded by this license shall not exceed one year. The word 
"sh a l l " i n a statute is generally construed to be mandatory. 
State v. Hanson, 210 Iowa 773, 231 N.W. 428 (1930). 

If the intent of the legislature was to provide for extension 
of the privileges under this "temporary license" i t would have 
been a very simple matter to include a provision for renewal 
or provide for the re-issuance of said license. 

It is generally understood that i f by the language used i n a 
statute, something i s limited to be done in a particular form 
or manner, i t induces a negative that i t shall not be done other
wise. D i s t r i c t Tp.of City of Dubuque v. City of Dubuque, 7 Iowa 
262, (1858). The language of section 21 of chapter 122, Acts 
of the 60th G.A., 1963 specifically states that this temporary 
license shall be valid for one year only and shall not be re
newable. There i s no provision to issue this license to the 
same person who retains an expired one. 

In construing a statute i t i s important to keep in mind the object 
and intent of the statute. Wood Bro. Thresher Co. v. Eicher, 231 
Iowa 550, 1 N.W. 2d 655 (1942). The purpose of a temporary license 
i s to enable an individual to .practice his profession u n t i l he 
qualifies for a regular license. The legislature has provided 
one year to practice medicine or osteopathy under this "temporary 
status". 
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In determining the legislative intent, the consequence of a 
particular provision should be considered. Newgirg v. Black, 
174 Iowa 636 156 N.W. 708 (1916). If the medical examiners 
were able to issue a temporary license to the same individual 
upon expiration of a previously issued license, then the 
recipient of said license could in effect acquire the privileges 
of a regular license to practice his profession for an i n 
definite period of time without ever becoming el i g i b l e and 
qualifying for a general license. This result would clearly 
seem to be against the purpose and intent of section 21 of chapter 
122, Acts of the 60th G. A. 1963. 

This "special license" is an exception to the general rule that 
one who wishes to practice medicine or osteopathy must obtain a 
general license. It i s a well known principle i n statutory 
construction that the rule i s always broader than the exception, 
and any doubts should be resolved in favor of the rule and against 
the exception. Heiliger v. City of Sheldon, 236 Iowa 146, 18 N.W. 2d 
182 (1945). . V 7 

Thus i t would seem that i n respect to section 21 of chapter 122, 
Acts of the 60th G.A., 1963, the Board of Medical Examiners may 
not issue a temporary license to the same individual upon the 
expiration date of a previously issued temporary license. 

Very truly yours, 

ROBERT D. BERNSTEIN 
Assistant Attorney General 

mrs 



C I T I E S AND T O W N S ; C o n t r a c t i n g P r o c e d u r e . § 2 3 . 1 8 a n d C h a p t e r 
3 9 7 . I962 C o d e o f I o w a . T h e r e q u i r e m e n t s o f § 2 3 - 1 8 a s t o b i d 
s e c u r i t y a r e n o t a v a i l a b l e f o r c o n t r a c t i n g p r o c e d u r e s u n d e r 
C h a p t e r 3 9 7 -

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

N o v e m b e r 2 4 , 1965 

M r . K e i t h Mossman 
B e n t o n C o u n t y A t t o r n e y 
B e n t o n C o u n t y C o u r t House 
V i n t o n , Iowa 

Dea r M r . M o s s m a n : 

I have y o u r s o f the 3 r d i n s t . in w h i c h you s u b m i t t e d t h e 

f o 1 1 ow i n g : 

" C h a p t e r 397 o f t he Code o f Iowa s e t s f o r t h 
i n S e c t i o n s 397-14 to 3 9 7 . 1 8 , i n c l u s i v e , 
c e r t a i n c o n t r a c t i n g p r o c e d u r e s f o r u t i l i t y 
p r o j e c t s p e r f o r m e d u n d e r s a i d c h a p t e r . 
T h e s e s e c t i o n s p r o v i d e f o r t h e n o t i c e , t h e 
f o r m o f n o t i c e and the me thod o f p u b l i c a 
t i o n o f t he same. Howeve r , C h a p t e r 397 
d o e s n o t p r o v i d e f o r b i d s e c u r i t y . 

" S e c t i o n 23-18 p r o v i d e s f o r b i d s e c u r i t y 
i n c e r t a i n c a s e s b u t s p e c i f i c a l l y s t a t e s 
t h a t t h e s e c t i o n ' s h a l l n o t a p p l y t o t h e 
c o n s t r u c t i o n , e r e c t i o n , d e m o l i t i o n , a l t e r a 
t i o n o r r e p a i r o f any p u b l i c improvemen t 
when t h e c o n t r a c t i n g p r o c e d u r e f o r t h e d o i n g 
o f t h e work i s p r o v i d e d f o r i n a n o t h e r p r o 
v i s i o n o f l a w . 1 

" A l t h o u g h C h a p t e r 397 d o e s p r o v i d e f o r t h e 
c o n t r a c t i n g p r o c e d u r e , i t d o e s n o t p r o v i d e 
f o r b i d s e c u r i t y . S e c t i o n 2 3 . 1 8 r e q u i r e s 
t h a t ' a l l b i d s mus t be a c c o m p a n i e d , i n a 
s e p a r a t e e n v e l o p e , by a d e p o s i t o f money o r 
c e r t i f i e d c h e c k i n an amount t o be named i n 
t h e a d v e r t i s e m e n t f o r b i d s a s s e c u r i t y t h a t 
t h e b i d d e r w i l l e n t e r i n t o a c o n t r a c t f o r 
t h e d o i n g o f t he w o r k . The m u n i c i p a l i t y 
s h a l l f i x s a i d b i d s e c u r i t y i n an amount 
e q u a l t o a t l e a s t 5% b u t n o t more t han 10% 
o f t h e e s t i m a t e d t o t a l c o s t o f t h e w o r k . 1 

( U n d e r l i n i n g s u p p l i e d ) . . 

65-1 1-
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" S i n c e t h e r e i s no s t a t u t o r y g u i d e o t h e r t han 
23• 18 a s t o b i d s e c u r i t y u n d e r a p r o j e c t p e r 
f o r m e d u n d e r C h a p t e r 3 9 7 . y o u r o p i n i o n i s 
r e q u e s t e d a s t o w h e t h e r o r n o t t h e r e q u i r e m e n t s 
o f 23-18 a s t o b i d s e c u r i t y must be c o m p l i e d 
w i t h i n t he p e r f o r m a n c e o f p r o j e c t s u n d e r 397 
o f t he C o d e . " 

I t i s t o be n o t e d t h a t wha t i s r e q u e s t e d i s t o s u p p l y one 

s t a t u t e w i t h a p o r t i o n o f a n o t h e r s t a t u t e , a p r o v i s i o n i n one l a c k 

i n g i n t h e o t h e r . S p e c i f i c a l l y , a p r o v i s i o n f o r b i d s e c u r i t y i s 

l a c k i n g i n t h e m a k i n g o f c o n t r a c t s a u t h o r i z e d u n d e r t h e p r o v i s i o n s 

o f C h a p t e r 3 9 7 . 1962 Code o f Iowa. Such l a c k i s p r o p o s e d t o be 

s u p p l i e d f r o m t h e b o n d i n g p r o v i s i o n s o f S e c t i o n 18, C h a p t e r 2 3 , 

e x h i b i t e d by you i n y o u r l e t t e r . Such S e c t i o n 18 a n d t h e s p e c i f i c 

bond p r o v i s i o n i s n o t i n c l u d e d by e x p r e s s r e f e r e n c e i n C h a p t e r 

3 9 7 . 

I n c l u s i o n by i m p l i c a t i o n c a n be made t h e n o n l y by t h e a p p l i 

c a t i o n o f t he r u l e s in p a r i m a t e r i a . Howeve r , t h i s s i t u a t i o n d o e s 

n o t l e n d i t s e l f t o t h e p a r i m a t e r i a r u l e . The r u l e c o n t e m p l a t e s 

t h a t t h e r e i s a p r o p e r m e t h o d o f s t a t u t o r y c o n s t r u c t i o n t o c o n 

s i d e r c o g n a t e o r r e l a t e d s u b j e c t s a n d t h a t s e c t i o n s a n d a c t s in 

p a r i m a t e r i a and a l l p a r t s t h e r e o f s h o u l d be c o n s t r u e d t o g e t h e r . 

H o w e v e r , i t i s t o be s a i d a l s o , q u o t i n g f r o m 5 0 A m e r i c a n J u r i s p r u 

d e n c e , t i t l e d S t a t u t e , p a g e s 3 4 3 , 3 4 4 , t h a t : 

" I t i s a f u n d a m e n t a l r u l e o f s t a t u t o r y c o n s t r u c 
t i o n t h a t s e c t i o n s and a c t s i n p a r i m a t e r i a a n d 
a l l p a r t s t h e r e o f s h o u l d be c o n s t r u e d t o g e t h e r 
a n d c o m p a r e d w i t h e a c h o t h e r . No one a c t o r 
p o r t i o n o f a l l t h e a c t s s h o u l d be s i n g l e d o u t 
f o r c o n s i d e r a t i o n a p a r t f r o m a l l l e g i s l a t i o n on 
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t h e s u b j e c t . U n d e r t h i s r u l e e a c h s t a t u t e o r 
s e c t i o n i s c o n s t r u e d i n t h e l i g h t o f , w i t h 
r e f e r e n c e t o , o r i n c o n n e c t i o n w i t h o t h e r 
s t a t u t e s o r s e c t i o n s . " 

T h i s i s t h e c o n t r o l l i n g r u l e o f the s i t u a t i o n p r e s e n t e d . Ob 

v i o u s l y , s i n g l i n g o u t a p r o v i s i o n o f C h a p t e r 23 a p a r t f r o m a l l t h e 

l e g i s l a t i o n i n e i t h e r C h a p t e r 23 o r C h a p t e r 3 9 7 , i s n o t w i t h i n t h e 

p a r i m a t e r i a r u l e . 

C h a p t e r 397 i s s o u g h t t o be i n t e r p r e t e d by a n d t h r o u g h one 

p r o v i s i o n o f S e c t i o n 2 3 . 1 8 a n d u n d e r t he f o r e g o i n g r u l e t h e one 

p r o v i s i o n b e i n g t h e bond p r o v i s i o n o f S e c t i o n 2 3 . 1 8 is, n o t 

a v a i l a b l e . T h i s r u l e has had t h e a p p r o v a l o f o u r Supreme C o u r t 

in C o q g e s h a l l v . C i t y o f Pes M o i n e s , 138 Iowa 7 3 0 , 7 3 5 , whe re 

i t i s s t a t e d a s f o l l o w s : 

" T o a r r i v e a t t h i s t h e s e v e r a l s e c t i o n s o f an 
a c t a r e t o be c o n s i d e r e d a s p a r t s o f a c o n n e c 
t e d w h o l e and h a r m o n i z e d i f p o s s i b l e so a s t o 
a i d in g i v i n c j e f f e c t t o t he i n t e n t i o n o f t h e 
l a w m a k e r s . . . . 

" T h e s e d i f f e r e n t s e c t i o n s a r e i n t e r d e p e n d e n t , 
a n d we re e n a c t e d w i t h a v i e w t o t he a c c o m p l i s h 
ment o f a s i n g l e o b j e c t , and none o f t h e a c 
c e p t e d c a n o n s o f c o n s t r u c t i o n l e n d s u p p o r t t o 
t h e c o n t e n t i o n o f a p p e l l e e s t h a t e a c h o f t h e 
f i r s t t h r e e s h o u l d be h e l d to c o n f e r s e p a r a t e 
powers e a c h i n d e p e n d e n t o f t he o t h e r ; o n l y 
t h e f i r s t b e i n g l i m i t e d by t he f o u r t h . " 

I am o f t h e o p i n i o n , t h e r e f o r e , t h a t b i d s e c u r i t y n o t b e i n g 

p r o v i d e d f o r i n C h a p t e r 3 9 7 , s u c h s e c u r i t y p r o v i d e d by S e c t i o n 

2 3 . 1 8 c a n n o t be c o m p l i e d w i t h . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

ew 



C R I M I N A L LAW;- P u b l i c O f f e n s e s , C l a s s i f i c a t i o n , F e l o n y o r M i s d e m e a n o r 
A c c o r d i n g t o P e r m i s s i b l e P u n i s h m e n t - - S e c t i o n 6 9 5 . 3 , 1 9 6 2 C o d e , o f 
I o w a . U n d e r t h i s S e c t i o n , o n e c o n v i c t e d o f a f i r s t o f f e n s e c o n c e a l e d 
w e a p o n s c h a r g e s t a n d s c o n v i c t e d o f a f e l o n y s i n c e u p o n s u c h c o n v i c 
t i o n t h e o f f e n d e r may b e i m p r i s o n e d i n t h e s t a t e p e n i t e n t i a r y . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

N o v e m b e r . 3 0 , 1 9 6 5 D e s M o i n e s 

M r . R o b e r t W. B u r d e t t e 
D e c a t u r C o u n t y A t t o r n e y 
B o x 61 
L e o n , I o w a 

D e a r M r . B u r d e t t e : 

T h i s i s i n r e f e r e n c e t o y o u r l e t t e r o f O c t o b e r 2 1 , 1 9 6 5 , w h e r e i n 
y o u r e q u e s t a n o p i n i o n o n s u b s t a n t i a l l y t h e f o l l o w i n g q u e s t i o n : 

W h e r e a p e n a l t y s t a t u t e d i r e c t s t h a t t h e c o m m i s s i o n o f 
a d e s i g n a t e d o f f e n s e ( h e r e , c a r r y i n g a c o n c e a l e d w e a p o n ) 
i s a f e l o n y p u n i s h a b l e b y c o n f i n e m e n t i n t h e p e n i t e n 
t i a r y o r . b y . a. f i n e n o t e x c e e d i n g $ 1 0 0 0 . 0 0 b u t a l s o c o n 
t a i n s a p r o v i s o a l l o w i n g t h e c o u r t i n c o n n e c t i o n w i t h 
a c o n v i c t i o n f o r a f i r s t o f f e n s e t o r e d u c e t h e p e n a l t y 
t o c o n f i n e m e n t i n t h e c o u n t y j a i l o r t o a f i n e n o t e x 
c e e d i n g $ 1 0 0 . 0 0 , w h e t h e r u p o n c o n v i c t i o n o f t h e f i r s t 
s u c h o f f e n s e o n e h a s b e e n c o n v i c t e d o f a f e l o n y i f h e 
i s s e n t e n c e d i n a c c o r d a n c e w i t h t h e d i s c r e t i o n a r y p r o -

v i s o t o l e s s e r p u n i s h m e n t ? 

S t a t u t e I n v o l v e d 

S e c t i o n 6 9 5 - 2 , I o w a C o d e 1 9 6 2 , w i t h i m m a t e r i a l e x c e p t i o n s , m a k e s 
i t u n l a w f u l f o r o n e t o c o n c e a l o n o r a b o u t h i s p e r s o n o r i n a 
v e h i c l e o p e r a t e d b y h i m d e s i g n a t e d w e a p o n s . I n t h i s c o n n e c t i o n , 
S e c t i o n 6 9 5 - 3 o f t h e C o d e , a s p e r t i n e n t , p r o v i d e s : 

" A n y p e r s o n w h o s h a l l v i o l a t e a n y o f 
t h e . p r o v i s i o n s o f S e c t i o n 6 9 5 - 2 s h a l 1 
b e d e e m e d g u i l t y o f a f e l o n y a n d u p o n 
c o n v i c t i o n t h e r e o f s h a l l b e p u n i s h e d 
b y a f i n e o f n o t m o r e t h a n o n e t h o u 
s a n d d o l l a r s o r b y i m p r i s o n m e n t i n 
t h e s t a t e p r i s o n n o t m o r e t h a n f i v e 
y e a r s . . . p r o v i d e d t h a t i n c a s e o f 
t h e f i r s t o f f e n s e t h e c o u r t m a y i n 
i t s d i s c r e t i o n r e d u c e t h e p u n i s h m e n t 
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to i m p r i s o n m e n t i n t h e c o u n t y j a i l o f a 
t e rm n o t more t han t h r e e m o n t h s , o r a 
f i n e o f n o t more t h a n one h u n d r e d d o l 
l a r s . " ( U n d e r s c o r i n g s u p p l i e d ) . 

D i s c u s s i on 

S e c t i o n 6 9 5 - 2 , Iowa Code 1962, e s t a b l i s h e s t h e s u b s t a n t i v e 
p u b l i c o f f e n s e commonly r e f e r r e d t o as " c a r r y i n g c o n c e a l e d weapons 
In t h i s r e g a r d , S e c t i o n 6 9 5 . 3 , t h e c o m p a n i o n p e n a l t y p r o v i s i o n , 
c l e a r l y s t a t e s t h a t one who c o m m i t s t h e o f f e n s e d e s i g n a t e d in 
S e c t i o n 695-2 " s h a l l be deemed g u i l t y o f a f e l o n y and upon c o n 
v i c t i o n t h e r e o f " s u b j e c t , a t t h e o u t s i d e , t o c o n f i n e m e n t i n t h e 
p e n i t e n t i a r y . In c o n n e c t i o n w i t h a d e f e n d a n t c o n v i c t e d f o r t h e 
f i r s t t i m e o f s u c h o f f e n s e , S e c t i o n 695-3 c o n t a i n s a p r o v i s o 
g r a n t i n g t h e c o u r t d i s c r e t i o n to " r e d u c e t h e p u n i s h m e n t t o i m p r i 
sonment i n t h e c o u n t y j a i l o f a t e r m n o t more t han t h r e e m o n t h s " 
e t c . In v i e w o f t h i s p r o v i s o c l a u s e , you have s u g g e s t e d t h a t 
t h e p e n a l t y s t a t u t e may a d m i t o f a c o n s t r u c t i o n t h a t a d e f e n d a n t 
has n o t been c o n v i c t e d o f a f e l o n y whe re f o r t h e f i r s t t i m e he 
i s c o n v i c t e d o f a c o n c e a l e d , weapons c h a r g e ' a n d he i s s e n t e n c e d 
i n a c c o r d a n c e w i t h t h e " r e d u c e d p u n i s h m e n t " p o r t i o n o f t h e s t a t u t e 
S i n c e t h e p u n i s h m e n t p r o v i d e d f o r by t h e d i s c r e t i o n a r y p r o v i s o 
i s o f t h e k i n d o r d i n a r i l y imposed upon c o n v i c t i o n o f an i n d i c t 
a b l e m i s d e m e a n o r , we w i l l a g r e e t h a t t h e r e i s a t l e a s t a 
s e m a t i c a l p r e d i c a t e f o r t h e a r g u m e n t . Such a c o n s t r u c t i o n o f 
t h i s p e n a l t y s t a t u t e i s , h o w e v e r , p r e c l u d e d by o t h e r p r o v i s i o n s 
o f law and t h e i n t e r p r e t a t i o n s t h e r e o f . 

S e c t i o n 687 .1 o f t he 1962 Code d i v i d e s p u b l i c o f f e n s e s i n t o 
f e l o n i e s and m i s d e m e a n o r s . S e c t i o n 6 8 7 - 2 , as amended , d e f i n e s 
a f e l o n y as an o f f e n s e " w h i c h i s , o r i n t he d i s c r e t i o n o f t h e 
c o u r t may b e , p u n i s h e d by i m p r i s o n m e n t i n t h e p e n i t e n t i a r y o r 
m e n ' s r e f o r m a t o r y " ( e m p h a s i s s u p p l i e d ) . S i n c e one c o n v i c t e d 
f o r t h e f i r s t t i m e o f a c o n c e a l e d weapons c h a r g e may , " i n t h e 
d i s c r e t i o n o f t h e c o u r t , " be p u n i s h e d by i m p r i s o n m e n t i n t h e 
p e n i t e n t i a r y , s u c h p e r s o n has by s t a t u t o r y d e f i n i t i o n been c o n 
v i c t e d o f a f e l o n y . The Iowa C o u r t has r e p e a t e d l y s o h e l d , e . g . . , 
S t a t e v C l e m e n s o n , 123 Iowa 5 2 4 , 5 2 5 , 99 N.W. 139 ( 1 9 0 4 ) ; 
S t a t e v D i s t r i c t C o u r t ( C a s s C o u n t y ) , 248 Iowa 2 5 0 , 2 5 5 , 80 N.W. 
2d 555 ( 1 9 5 7 ) ; S t a t e v P i P a d ! i a . 2~47 Iowa 7 9 , 86 - 8 7 , 71 N.W. 2d 
601 ( 1 9 5 5 ) ; s e e a l s o 1940 O . A . G . 3 6 8 ; C i v i l C o n s e q u e n c e s o f C o n 
v i c t i o n F o r a F e l o n y , 12 D r a k e Law Rev . 141 ( 1 9 6 3 ) . 

S t a t e v C l e m e n s o n and S t a t e v D i s t r i c t C o u r t , s u p r a , a r e r i g h t 
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o n p o i n t a n d i n o u r o p i n i o n d i s p o s e o f t h e i s s u e . - I n t h e C 1 e m e n s o n 
c a s e , t h e C o u r t s t a t e d t h a t " [ a j s a d u l t e r y m a y b e p u n i s h e d b y i m 
p r i s o n m e n t i n t h e p e n i t e n t i a r y i t i s a f e l o n y , " 1 2 3 I o w a a t p . 5 2 5 . 
T h e a d u l t e r y p r o v i s i o n t h e r e i n i s s u e p r o v i d e d , a s i t s t i l l d o e s , 
t h a t a p e r s o n c o n v i c t e d o f s u c h o f f e n s e s h a l l b e i m p r i s o n e d i n 
t h e p e n i t e n t i a r y n o t m o r e t h a n t h r e e y e a r s " o r b e f i n e d n o t m o r e 
t h a n t h r e e h u n d r e d d o l l a r s a n d i m p r i s o n e d i n t h e c o u n t y j a i l n o t 
e x c e e d i n g o n e y e a r . " S e c t i o n 4 9 3 2 o f t h e 1 8 9 7 C o d e o f I o w a . I n 
S t a t e v D i s t r i c t C o u r t , t h e S u p r e m e C o u r t , i n a n s w e r t o a c o n t e n 
t i o n t h a t a c o n v i c t i o n o f s e c o n d o f f e n s e OMV I i s o f a m i s d e m e a n o r 
o n l y , o b s e r v e d t h a t " t h e s e n t e n c e o n a c h a r g e o f v i o l a t i n g S e c t i o n 
3 2 1 . 2 8 1 , s e c o n d o f f e n s e , c a r r i e d w i t h i t a p o s s i b l e p e n i t e n t i a r y 
s e n t e n c e a n d w a s a f e l o n y . " 2 4 8 I o w a a t p . 2 5 3 , 2 5 5 * I n t h i s 
c o n n e c t i o n , S e c t i o n 3 2 1 . 2 8 1 o f - t h e 1 9 5 4 C o d e o f I o w a , t h e p r o v i 
s i o n r e f e r r e d t o i n S t a t e v D i s t r i c t C o u r t , d i r e c t e d t h a t a c o n 
v i c t i o n f o r s e c o n d o f f e n s e OMVI w a s p u n i s h a b l e b y a " f i n e o f n o t 
l e s s t h a n f i v e h u n d r e d d o l l a r s n o r m o r e t h a n o n e t h o u s a n d d o l l a r s , 
o r b y i m p r i s o n m e n t i n t h e p e n i t e n t i a r y n o t t o e x c e e d o n e y e a r . " 
I t i s , o f c o u r s e , o b v i o u s t h a t t h e p r o v i s i o n s o f l a w c o n s i d e r e d 
i n S t a t e v C 1 e m e n s o n a n d i n S t a t e v D i s t r i c t C o u r t , s i m i l a r t o 
t h e o n e i n i s s u e h e r e , i n v e s t e d t h e t r i a l c o u r t w i t h t h e d i s c r e 
t i o n t o i m p o s e a l e s s e r p u n i s h m e n t t h a n i m p r i s o n m e n t i n t h e p e n i 
t e n t i a r y o r m e n ' s r e f o r m a t o r y . T h e a c t u a l p u n i s h m e n t i m p o s e d , 
h o w e v e r , d o e s n o t c o n t r o l t h e q u e s t i o n o f w h e t h e r t h e p e r s o n w a s 
c o n v i c t e d o f a f e l o n y . A p u b l i c o f f e n s e i s a f e l o n y o r m i s d e 
m e a n o r " a c c o r d i n g t o t h e p u n i s h m e n t w h i c h m a y b e i m p o s e d t h e r e 
f o r , S t a t e v P i P a g ! i a , 2 4 7 I o w a a t p . 8 8 ( e m p h a s i s a d d e d ) . 

A c c o r d i n g l y , s i n c e o n e m a y b e i m p r i s o n e d u p o n c o n v i c t i o n o f a 
f i r s t o f f e n s e o f c a r r y i n g a c o n c e a l e d w e a p o n , i t i s o u r o p i n i o n 
t h a t s u c h c o n v i c t i o n i s o f a f e l o n y . 

V e r y t r u l y y o u r s , 

PON R. B E N N E T T 
A s s i s t a n t A t t o r n e y G e n e r a l 

/ d l w 



BEER PERMIT: House F i l e 6 6 , A c t s o f t h e 6 l s t G . A . 
The p r o v i s i o n s o f House F i l e 6 6 , S e c t i o n 5 , A c t s o f t h e 6 l s t G e n e r a h 
A s s e m b l y , a r e a p p l i c a b l e o n l y t o t h o s e i n s t a n c e s whe re p e r m i t s h a v e 
been r e v o k e d u n d e r t h e p r o v i s i o n s o f t h a t s e c t i o n o r r e v o k e d f o r 
c a u s e u n d e r a p r o v i s i o n o f s a i d s e c t i o n . 

S t a t e o f I o w a 
D E P A R T M E N T OF J U S T I C E 

D e s M o i n e s 

November 22, 1965 

M r . R o b e r t R. Beckman 
J o n e s C o u n t y A t t o r n e y 
207 West Ma in S t r e e t 
A n a m o s a , Iowa 

Dea r M r . Beckman: 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r r e c e n t r e q u e s t w h e r e i n 
you s u b m i t t e d s u b s t a n t i a l l y t h e f o l l o w i n g : 

Where a p e r m i t , i s s u e d t o an i n d i v i d u a l 
u n d e r t h e p r o v i s i o n s o f C h a p t e r 1 2 4 , 1962 
Code o f Iowa, has b e e n r e v o k e d by t h e b o a r d 
o f s u p e r v i s o r s on t h e g r o u n d s t h a t t h e p e r 
m i t h o l d e r ' s b u s i n e s s was c o n d u c t e d In a 
d i s o r d e r l y m a n n e r , may s u c h a p e r s o n s w i f e 
be i s s u e d a p e r m i t f o r t h e same p l a c e o f 
b u s i n e s s i n l i g h t o f t h e p r o v i s i o n s o f 
House F i l e 6 6 , A c t s o f t h e 6 1 s t G e n e r a l 
A s s e m b l y ? 

S e c t i o n 1 2 4 . 5 , 1962 Code o f Iowa, a s a m e n d e d , p r o v i d e s i n p a r t : 

" Power i s h e r e b y g r a n t e d t o b o a r d s o f s u p e r * 
v i s o r s t o i s s u e , a t t h e i r d i s c r e t i o n , c l a s s 
' B 1 a n d ' C p e r m i t s i n t h e i r r e s p e c t i v e 
c o u n t i e s . . . a n d t o r e v o k e o r s u s p e n d same 
f o r c a u s e h e r e i n p r o v i d e d , o r in t h e e v e n t 
t h e p l a c e o f b u s i n e s s o f t h e p e r m i t h o l d e r 
i s c o n d u c t e d i n a d i s o r d e r l y m a n n e r . " 

House F i l e 6 6 , S e c t i o n 5 , A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , 
p r o v i d e s : 

" T h e p e r m i t u n d e r t h i s c h a p t e r s h a l l a u t o 
m a t i c a l l y be r e v o k e d a n d s h a l l i m m e d i a t e l y 
be s u r r e n d e r e d by t h e p e r m i t h o l d e r , a n d 
t h e b o n d o f t h e p e r m i t h o l d e r s h a l l b e f o r 
f e i t e d , upon any o f t h e f o l l o w i n g e v e n t s : 

1. I f t h e p e r m i t h o l d e r i s c o n v i c t e d 
o f a n y v i o l a t i o n o f s u b s e c t i o n t h r e e ( 3 ) . 
s i x ( 6 ) , o r s e v e n (71 o f s e c t i o n one h u n d r e d 
t w e n t y - f o u r p o i n t t w e n t y (124.20) o f t h e C o d e . 
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2. I f t h e p e r m i t h o l d e r i s c o n v i c t e d 
o f any v i o l a t i o n o f s e c t i o n one h u n d r e d -
t w e n t y - f o u r p o i n t t h i r t y - o n e ( 1 2 4 . 3 1 ) o f 
t h e C o d e . 

3. I f any a g e n t o r e m p l o y e e o f t h e 
p e r m i t h o l d e r i s c o n v i c t e d o f any v i o l a t i o n 
o f s u b s e c t i o n t h r e e (3) o f s e c t i o n one h u n 
d r e d t w e n t y - f o u r p o i n t t w e n t y ( 1 2 4 . 2 0 ) o f 
t h e Code in o r a b o u t t h e p l a c e o f b u s i n e s s 
f o r w h i c h t h e p e r m i t i s i s s u e d . 

4 . I f t h e p e r m i t h o l d e r i s c o n v i c t e d 
o f a f e l o n y . 

" I f a f t e r t h e e f f e c t i v e d a t e o f t h i s A c t 
any p e r m i t i s r e v o k e d u n d e r t h e p r o v i s i o n s 
o f t h i s s e c t i o n o r r e v o k e d f o r any c a u s e 
u n d e r any o t h e r p r o v i s i o n o f t h i s s e c t i o n , 
t h e p e r s o n whose p e r m i t i s r e v o k e d s h a l l 
n o t t h e r e a f t e r be a l l o w e d t o o b t a i n o r 
h o l d a p e r m i t u n d e r t h i s c h a p t e r . The 
s p o u s e o f s u c h p e r s o n s h a l 1 n o t t h e r e a f t e r 
be a l l o w e d t o o b t a i n o r h o l d a p e r m i t u n d e r 
t h i s c h a p t e r . No p e r m i t u n d e r t h i s c h a p t e r 
s h a l l be i s s u e d w h i c h c o v e r s any b u s i n e s s 
in w h i c h s u c h p e r s o n d i r e c t l y o r i n d i r e c t l y 
owns o r c o n t r o l s t e n (10) p e r c e n t o r more 
o f any c l a s s o f s t o c k o r has an i n t e r e s t 
o f t e n (10) p e r c e n t o r more i n t h e o w n e r 
s h i p o r p r o f i t s o f s u c h b u s i n e s s ; and f o r 
t h e p u r p o s e s o f t h i s p r o v i s i o n an i n d i v i d u a l 
and h i s s p o u s e s h a l l be r e g a r d e d as one 
p e r s o n . . . . " ( u n d e r l i n i n g s u p p l i e d ) . 

In House F i l e 6 6 , S e c t i o n 5, A c t s o f t h e 6 l s t G e n e r a l A s s e m b l y , 
i s f o u n d t h e e x p l i c i t l a n g u a g e o f t h e G e n e r a l A s s e m b l y t h a t , 
where a p e r m i t has been r e v o k e d u n d e r t h e p r o v i s i o n s o f " t h i s 
s e c t i o n , " t h e s p o u s e . . . s h a l l n o t be a l l o w e d t o o b t a i n o r 
h o l d . a p e r m i t u n d e r C h a p t e r 124, 1962 Code o f Iowa. In s u c h 
c a s e s , when t h e s t a t u t o r y l a n g u a g e i s e x p l i c i t , t h e w o r d s 
w h i c h a r e e m p l o y e d g o v e r n . S t a t e ex r e l Ha 1 bach v C 1 a u s s e n . 
216 Iowa 1 0 7 9 , 250 N.W. 195 . W h i l e t h e m e a n i n g o f t h e wo rd 
" s e c t i o n " i s n o t f i x e d o r c e r t a i n , i t i s t o be g i v e n t h e mean 
i ng i n t e n d e d by t h e l e g i s l a t u r e , M e r c h a n t s S u p p l y C o . v Iowa 
Employment S e c u r i t i e s C o m m i s s i o n , 235 Iowa 3 7 2 , 16 N.W.2d 5 7 2 . 
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In t h e p r e s e n t I n s t a n c e , House F i l e 6 6 , A c t s o f t h e 6 1 s t G e n e r a l 
A s s e m b l y , i s d i v i d e d i n t o e i g h t d e s i g n a t e d s e c t i o n s , e a c h o f 
w h i c h t r e a t s a s p e c i f i c p r o v i s i o n r e g a r d i n g t h e s u s p e n s i o n o r 
r e v o c a t i o n o f a p e r m i t f o r v i o l a t i o n o f t h e S t a t e B e e r l a w s . 
What m e a n i n g t h e l e g i s l a t u r e i n t e n d e d t h e word " s e c t i o n " t o 
have i s c l e a r l y m a n i f e s t e d by t h e i r emp loymen t o f t h a t wo rd 
i n House F i l e 6 6 . 

I t mus t t h e r e f o r e be c o n c l u d e d t h a t a p e r s o n whose p e r m i t has 
been r e v o k e d u n d e r t h e p r o v i s i o n s o f S e c t i o n 5, House F i l e 6 6 , 
A c t s o f t h e 6 1 s t G e n e r a l A s s e m b l y , o r r e v o k e d f o r c a u s e u n d e r 
any o t h e r p r o v i s i o n s o f t h a t s e c t i o n , s h a l l n o t t h e r e a f t e r be 
e n t i t l e d to o b t a i n o r h o l d a p e r m i t u n d e r C h a p t e r 124 , 1962 Code 
o f Iowa, as a m e n d e d . Nor s h a l 1 t h e s p o u s e o f s u c h p e r s o n be a l l o w e d 
t o o b t a i n o r h o l d a p e r m i t u n d e r C h a p t e r 124 , 1962 Code o f Iowa, 
as amended . 

C o n v e r s e l y , w h e r e a p e r m i t has been r e v o k e d u n d e r a s e c t i o n o f 
C h a p t e r 124. 1962 Code o f Iowa, as amended and n o t a s p r o v i d e d 
i n House F i l e 6 6 , S e c t i o n 5, A c t s o f t h e 6 1 s t G . A . , t h e p r o v i 
s i o n s o f House F i l e 6 6 , S e c t i o n 5, A c t s o f t h e 6 1 s t G . A . , w o u l d 
n o t be a p p l i c a b l e . 

V e r y t r u l y y o u r s , 

RONALD A . RI LEY v 

A s s i s t a n t A t t o r n e y G e n e r a l 

/ d l w 



ELECTIONS: S i g n a t u r e s on Nom ina t i on Paper s . § 4 3 . 20 , as amended, 
1962 Code of Iowa. . § 43.20 r e q u i r e s t h a t n o m i n a t i o n paper s f o r ' ' 
next g e n e r a l e l e c t i o n c o n t a i n an a g g r e ga te number of s i g n a t u r e s 
f o r a D e m o c r a t i c c a n d i d a t e f o r s t a t e o f f i c e o r U.S.' Senato r t o t a l l i n g 
at l e a s t 3,973 s i g n a t u r e s . A R e p u b l i c a n c a n d i d a t e must have a t l e a s t 
1,826 s i g n a t u r e s . There i s an a d d i t i o n a l r equ i r emen t t h a t i n at. 
l e a s t t e n c o u n t i e s o f t h i s s t a t e the nominee must have s i g n a t u r e s 
t o t a l l i n g more than 1 % o f h i s p a r t y ' s .genera1 e 1 e c t i o n v o t e f o r 
Gove rno r i n t h a t coun t y i n the l a s t e l e c t i o n . Th i s i s not a r e 
qu i rement f o r more s i g n a t u r e s i n the a g g r e g a t e . 

.December 9 , 1965 

Mr. Gary Cameron 
S e c r e t a r y o f S t a t e 
S t a t e House 
LOCAL 

Dear Mr . Cameron: 

You have r e q u e s t e d an o p i n i o n as t o how many s i g n a t u r e s a r e r e 
q u i r e d upon n o m i n a t i o n paper s f i l e d f o r e i t h e r a s t a t e o f f i c e 
o r f o r U n i t e d S t a t e s S e n a t o r . 

The s t a t u t e w h i c h a p p l i e s i s S e c t i o n 4 3 . 20 , as amended by Chap
t e r 3 o f t he A c t s o f the E x t r a o r d i n a r y S e s s i o n o f the 60 th Gene r a l 
A s s emb l y , w h i c h reads as f o l l o w s : 

" N o m i n a t i o n paper s s h a l l be s i g n e d as f o l l o w s : 

" 1 . I f f o r a s t a t e o f f i c e , o r U n i t e d S t a t e s s e n a t o r 
by a t l e a s t one p e r c e n t o f the v o t e r s o f the p a r t y o f . 
such cand ida te s . , i n each o f at. l e a s t t e n . c o u n t i e s o f 
the s t a t e , and in t he a g g r e g a t e no t l e s s than one -
h a l f o f one p e r c e n t o f t he t o t a l v o t e o f h i s p a r t y 
i n the s t a t e , as shown by t he l a s t g e n e r a l e l e c t i o n . 

" 2 . I f f o r a r e p r e s e n t a t i v e i n c o n g r e s s , s e n a t o r o r 
r e p r e s e n t a t i v e i n the g e n e r a l a s semb ly i n d i s t r i c t s 
composed o f more than one c o u n t y , by a t l e a s t two 
p e r c e n t o f t he v o t e r s o f h i s p a r t y , as shown by the 
l a s t g e n e r a r e 1 e c t i o n , in each o f a t l e a s t o n e - h a l f 
o f t he c o u n t i e s o f the d i s t r i c t , and in the a g g r e g a t e 
not l e s s than one p e r c e n t o f the t o t a l v o t e o f h i s 
p a r t y i n such d i s t r i c t , as shown by the l a s t g e n e r a l 
e l e c t i o n . 

" 3 - I f f o r an o f f i c e t o be f i l l e d by t he v o t e r s o f 
the c o u n t y , by a t l e a s t two p e r c e n t o f t he p a r t y v o t e 
i n the c o u n t y , as shown by the l a s t g e n e r a l e l e c t i o n . 
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" I n each o f the above c a s e s , the v o t e to be t aken f o r 
the purpose o f comput ing the p e r c e n t a g e s h a l l be the 
v o t e c a s t f o r g o v e r n o r . 

"No c a n d i d a t e f o r p u b l i c o f f i c e s h a l l cause n o m i n a t i o n 
pape r s to remain f i l e d i n t he o f f i c e o f t he s e c r e t a r y 
o f s t a t e o r coun ty a u d i t o r , on the l a s t day for. f i l i n g 
n o m i n a t i o n p a p e r s , f o r more than one o f f i c e t o be 
f i l l e d a t the p r i m a r y e l e c t i o n . 

"Any c a n d i d a t e f o r p u b l i c o f f i c e , to be v o t e d f o r a t 
a p r i m a r y e l e c t i o n , who has f i l e d n o m i n a t i o n paper s 
f o r more than one o f f i c e s h a l l , no t l a t e r than the 
f i n a l da te f o r f i l i n g , n o t i f y the s e c r e t a r y o f s t a t e 
o r coun t y a u d i t o r by a f f i d a v i t , f o r w h i c h o f f i c e 
he e l e c t s to be a c a n d i d a t e , w h i c h in no ca se s h a l l 
be more than one . In the e v e n t no such e l e c t i o n i s 
made by such da te by the c a n d i d a t e , the s e c r e t a r y 
o f s t a t e s h a l l no t c e r t i f y h i s name to be p l a c e d on 
t he b a l l o t f o r any o f f i c e nor s h a l l the county.. aud i t o r 
p l a c e h i s name on the b a l l o t in any c o u n t y . " 
(Emphas i s s u p p l i e d ) 

The s t a t u t e r e q u i r e s t h a t two s e p a r a t e c o m p u t a t i o n s be made by 
your o f f i c e . One i s i n r e g a r d to the t o t a l number o f s i g n a t u r e s 
on the n o m i n a t i o n p a p e r s . Any p a r t y s e e k i n g s t a t e o f f i c e o r the 
p o s i t i o n o f U n i t e d S t a t e s S ena to r must u se , i n c ompu t i n g t h e " t o t a l 
v o t e " as used in s u b s e c t i o n 1, the v o t e c a s t f o r h i s p a r t y ' s 
nominee f o r Governor i n the l a s t g e n e r a l e l e c t i o n . 

For examp le , a Democrat r u n n i n g f o r s t a t e o f f i c e o r U n i t e d S t a t e s 
S ena to r must use as " t o t a l v o t e " the v o t e s c a s t f o r the H o n o r a b l e 
H a r o l d E. Hughes, who was e l e c t e d gove rno r i n the 1964 e l e c t i o n . 
The o f f i c i a l canvas s o f the. S t a t e o f Iowa shows t h a t Gove rno r 
Hughes r e c e i v e d 794,610 v o t e s . The o n e - h a l f o f one p e r c e n t r e 
q u i r e d by s u b s e c t i o n 1 means t h a t ' a n y D e m o c r a t i c c a n d i d a t e f o r 
s t a t e o f f i c e o r U n i t e d S t a t e s S e n a t o r must have an a g g r e g a t e o f 
3,973 s i g n a t u r e s . On the o t h e r hand, a R e p u b l i c a n a s p i r a n t f o r 
st£.;e o f f i c e o r U n i t e d S t a t e s S e n a t o r must have an a g g r e g a t e number 
o f s i g n a t u r e s based on o n e - h a l f o f one p e r c e n t o f t he v o t e r e 
c e i v e d by Evan Hu l tman , the R e p u b l i c a n nominee f o r Gove rno r in 
lSt-4. H i s t o t a l v o t e was 3 65 , 131 . O n e - h a l f o f one p e r c e n t o f 
tna c f i gu re i s 1,826. 

S e c o n d l y , a nominee must have f rom a t l e a s t ten c o u n t i e s a r e -
c:~ red minimum o f one p e r c e n t o f t ho se p a r t i c u l a r c o u n t i e s ' v o t e 
vo : h i s p a r t y ' s g u b e r n a t o r i a l c a n d i d a t e i n the l a s t g e n e r a l e l e c -
t i o n . These s i g n a t u r e s a r e not r e q u i r e d in a d d i t i o n to the 
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a g g r e g a t e number, but t h e r e i s a r e q u i r e m e n t o f a t l e a s t one p e r 
c e n t o f t he v o t e c a s t f o r h i s p a r t y ' s nominee f o r Gove rno r in 
a t l e a s t t en c o u n t i e s . 

Your o f f i c e must check the n o m i n a t i o n paper s in t h i s r e ga rd and 
w i l l have t o c a l c u l a t e the coun t y by coun ty v o t e s . When t h e s e 
paper s a r e r e c e i v e d , perhaps your o f f i c e w i l l have to check w i t h 
the nominees as t o w h i c h c o u n t i e s they a r e r e l y i n g on so t h a t 
the c l e r i c a l p r ob l em w i l l no t become burdensome. 

T h e r e f o r e , i t i s my o p i n i o n t h a t S e c t i o n 4 3 . 20 r e q u i r e s .that nom i 
n a t i o n pape r s f o r the nex t g e n e r a l e l e c t i o n c o n t a i n an a g g r e g a t e 
number o f s i g n a t u r e s f o r a D e m o c r a t i c c a n d i d a t e f o r s t a t e o f f i c e 
o r U n i t e d S t a t e s S ena to r t o t a l l i n g a t l e a s t 3.973 s i g n a t u r e s . A 
R e p u b l i c a n c a n d i d a t e must have a t l e a s t 1,826 s i g n a t u r e s . The re 
i s a r e q u i r e m e n t t h a t f rom a t l e a s t ten c o u n t i e s o f t h i s s t a t e the 
nominee must have s i g n a t u r e s t o t a l l i n g more than one p e r c e n t o f 
h i s p a r t y ' s g e n e r a l e l e c t i o n v o t e f o r Gove rno r i n t h a t coun t y in 
the l a s t e l e c t i o n . T h i s i s no t a r e q u i r e m e n t f o r more s i g n a t u r e s 
i n the a g g r e g a t e . 

p e c t f u l l y s u b m i t t e d , 

T I M O T H Y M C C A R T H Y 
So 1i c i t o r Gene ra1 

ew 



CITIES AND TOWNS: ' C i t y A t t o r n e y a p p e a r i n g b e f o r e C i t y C o u n c i l . 
As a m a t t e r o f p u b l i c p o l i c y , t he C i t y A t t o r n e y o r any A s s i s t a n t 
C i t y A t t o r n e y i s d en i ed the r i g h t t o appear b e f o r e the C i t y 
C o u n c i l on b e h a l f of o t h e r s a s k i n g C o u n c i l a c t i o n , and a- Counc i l , 
member, who i s an a t t o r n e y a t l aw, may n o t , f o r the same r e a s o n , 
appea r f o r the de fendan t b e f o r e the Mayor h o l d i n g M a y o r ' s C o u r t . 

S t a t e o f Iowa -
DEPARTMENT OF JUSTICE 

Des Moines 

December 3, 1963 

Mr. Ray Yarham 
Cass County A t t o r n e y 
S a v e r y - W e i r B u i l d i n g 
A t l a n t i c , Iowa 50022 

Dear Mr. Yarham: 

In your l e t t e r o f November 22 you submi t the f o l l o w i n g 

q u e s t i o n : 

"A newly e l e c t e d member o f the C i t y C o u n c i l 
o f A t l a n t i c , Iowa, has made i n q u i r y t o my 
o f f i c e and a s ked me as c h i e f law e n f o r c e m e n t 
o f f i c e r o f the coun ty the f o l l o w i n g q u e s t i o n s 
w h i c h I wou ld l i k e t o have answered by your 
o f f i c e . 

" 1 . May an a t t o r n e y , w h i l e he i s C i t y A t t o r 
ney, a p p o i n t e d under S e c t i o n 368A.20, appear 
b e f o r e the C i t y C o u n c i l a p p o i n t i n g him as an 
a d v o c a t e , f o r pe r son s r e q u e s t i n g a c t i o n by 
t h a t C i t y Counc i1? 

" 2 . Would your answer be the 1 same in the 
e v e n t a p a r t n e r in the a p p o i n t e d C i t y A t t o r 
n e y ' s law f i r m was a p p o i n t e d as A s s i s t a n t 
C i t y A t t o r n e y , and a d v i s e d the C i t y C o u n c i l 
a t such t imes ? 

" 3 - Would you r answer d i f f e r i f an A s s i s t a n t 
C i t y A t t o r n e y , no t c o n n e c t e d w i t h the a p 
p o i n t e d C i t y A t t o r n e y , a d v i s e d the C i t y 
C o u n c i l a t such t i m e s ? 

" I n a d d i t i o n the q u e s t i o n has been r a i s e d as 
to whe the r a C i t y Counc i lman who i s an a t t o r 
ney may de fend i n d i v i d u a l s c ha r ged w i t h a 
v i o l a t i o n o f c i t y o r d i n a n c e s b e f o r e the 
M a y o r ' s C o u r t . " 
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I am o f the o p i n i o n t h a t the f o r e g o i n g a c t s a r e d e n i e d t o a 

C i t y A t t o r n e y o r any A s s i s t a n t C i t y A t t o r n e y as a m a t t e r o f pub l i . c 

p o l i c y . The County A t t o r n e y , by s t a t u t e , " s h a l 1 not appea r b e f o r e 

the Board o f S u p e r v i s o r s upon any h e a r i n g i n w h i c h t he s t a t e o r • 

coun ty i s no t i n t e r e s t e d . " S e c t i o n 3 3 6 . 2 ( 7 ) , 1962 Code o f Iowa. 

W h i l e a s t a t u t o r y p r o v i s i o n o f t h i s c h a r a c t e r c o n c e r n i n g the C i t y 

A t t o r n e y does not e x i s t , 1 am o f the o p i n i o n t h a t the r u l e s t a t e d 

t h e r e i s not l i m i t e d by i t s t e r m s . I t i s the d e c l a r e d p u b l i c 

p o l i c y o f the S t a t e o f Iowa. In Re Barnes E s t a t e , 128 N.W.2d 

188, 192, has t h i s to say c o n c e r n i n g p u b l i c p o l i c y : 

"The term " p u b l i c p o l i c y ' i t s e l f i s i n d e f i n i t e 
and i s not s u s c e p t i b l e o f e x a c t d e f i n i t i o n . 
I t r e c o g n i z e s a p r i n c i p l e o f law w h i c h h o l d s 
t h a t no s u b j e c t can l a w f u l l y do t h a t w h i c h has 
a tendency to be i n j u r i o u s t o the p u b l i c , o r 
a g a i n s t the p u b l i c good, w h i c h may be termed 
the p o l i c y o f the law. D i sbrow v. Boa rd o f 
S u p e r v i s o r s o f Cass County , 119 Iowa 5 3 8 , 
541 , 93 N.W. 5 8 5 . ' The t e s t i s the e v i l 
t endency o f the c o n t r a c t , and not i t s a c t u a l 
i n j u r y to the p u b l i c in a p a r t i c u l a r i n 
s t a n c e . 1 Jones v. Amer i c an H.F. A s s n . , 
191 Iowa 2 1 1 , 213, 182 N.W. 191, 192. I t 
means s i m p l y t h a t p o l i c y r e c o g n i z e d by the 
s t a t e in d e t e r m i n i n g what a c t s a r e u n l a w f u l 
o r u n d e s i r a b l e , as b e i n g i n j u r i o u s to the 
p u b l i c o r c o n t r a r y t o the p u b l i c good. 
Haynes v . P r e s b y t e r i a n Hosp. A s s n . , 241 
Iowa 1 2 6 9 , 1 2 7 2 , 45 N.W.2d 1 5 1 . " 

E q u a l l y a p p l i c a b l e i s the f o l l o w i n g from the ca se o f James v . 

C i t y o f Hamburg, 174 Iowa 301, 156 N.W. 394, where the Supreme 

Cour t s a i d a t page 3 9 6 o f I 5 6 N.W.: , 

" I t i s an o l d s a y i n g t h a t a man canno t s e r v e 
two m a s t e r s . . . . I t i s t h i s s o r t o f a c o n d i 
t i o n t h a t the law i s i n t e n d e d to a v o i d . I t 
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i s not n e c e s s a r y t h a t t h e r e be e v i d e n c e o f d e r e 
l i c t i o n o f duty on the p a r t o f a p u b l i c o f f i c e r , 

, to b r i n g t he se c o n t r a c t s w i t h i n the i n h i b i t i o n 
o f the law. The i n h i b i t i o n a p p l i e s when the - -
c o n t r a c t i s o f such a c h a r a c t e r t h a t , in the 
v e r y c o n t r a c t and i n the mak ing o f i t , a 
t e m p t a t i o n to d e r e l i c t i o n o f duty i s c r e a t e d . 
The law i n t e n d s t he se p u b l i c o f f i c e r s s h o u l d , 
l i k e C a e s a r ' s w i f e , be above s u s p i c i o n and 
t e m p t a t i o n . " 

The same p u b l i c p o l i c y t h a t d e n i e s the r i g h t o f a C i t y 

A t t o r n e y to appear b e f o r e the c o u n c i l r e q u e s t i n g s p e c i f i c c o u n c i l 

a c t i o n on b e h a l f o f o t h e r s , d e n i e s the r i g h t o f a member o f the 

c o u n c i l , a p p e a r i n g as an a t t o r n e y f o r a d e f e n d a n t , to appea r b e 

f o r e the mayor a c t i n g as a j u d g e . 

The answers t o your f o u r q u e s t i o n s s u b m i t t e d i n you r l e t t e r 

a r e i n the n e g a t i v e . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

ew 



COUNTY AND COUNTY OFFICERS? Board of S u p e r v i s o r s ; Powers and 
D u t i e s : S e c t i o n 3 3 2 » 3 , 1962 Code o f Iowa» County Supervisors 
have no a u t h o r i t y to cause the county•surveyor to resurvey and 
r e p l a t sections° The o r i g i n a l corners and l i n e s f i x e d by the 
government survey must be taken as t r u e and cannot be changed by 
resurvey» The County A u d i t o r can -act under S e c t i o n 4 0 9 = 3 1 1 9 6 2 
Code o f Iowa, to order a resurvey f o r purposes o f taxation,. 

State o f Iowa 
DEPARTMENT OF JUSTICE 
Des Moines, Iowa 

December 9, 1965 

Mr„ J o G o Johnson, Esq u 

A s s i s t a n t Fayette County Attorney 
2 2 East Charles 
Oelwein, Iowa 

Dear Mr. Johnson: 

This i s i n response to your request f o r opinions on c e r t a i n 
questions posed by your county assessor.' The questions are: 

l o "Do the County Supervisors have 
a u t h o r i t y .to request the. County Surveyor to 
survey and p l a t s e c t i o n s to determine the 
exact number o f acres i n each, where they 
b e l i e v e the acreage i s more or less' than the 
640 acres p l a t t e d by the government survey?" 

2» "Do the County Supervisors have the 
a u t h o r i t y t o survey farms i f they b e l i e v e the 
acreage i n those farms i s more or l e s s than 
the owner ss deed i n d i c a t e s ? " 

3 o " I f the Supervisors do not have the 
a u t h o r i t y to c o r r e c t e r r o r s , which may have 
occurred i n the o r i g i n a l government survey, 
who does have t h i s a u t h o r i t y and i n what 
manner i s i t p o s s i b l e to make such c o r r e c 
t i o n s ? " 
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4. "Under Chapter 355, Coda o f Iowa, 1962,' 
wo u l d t h e r e q u e s t o f t h e C o u n t y S u p e r v i s o r s 
be l e g a l even though t h e y may n o t be t h e 
owner o r have any o t h e r f i n a n c i a l i n t e r e s t 

' o t h e r t h a n f o r t h e purpose o f t a x a t i o n ? " 

W i t h r e f e r e n c e t o your f i r s t question., i t was t h e p o l i c y o f t h e 
f e d e r a l government t o ma'ke no d i s p o s i t i o n o f i t s p u b l i c l a n d s 
u n t i l a f t e r t h e y had been s u r v e y e d and a p l a t o f t h e s u r v e y f i l e d 
w i t h and approved by t h e G e n e r a l Land O f f i c e . C r a g j. n vs .. Powe 11 
128 U. S. 691, 9 S.•Ct. 203, 32 L. Ed.' (1388). When l a n d s 
were g r a n t e d by t h e government, o r s u b s e q u e n t l y conveyed by 
o t h e r s a c c o r d i n g t o t h e o f f i c i a l p l a t o f t h e s u r v e y , t h e p l a t 
became a p a r t o f t h e g r a n t or deed and b i n d s a l l p a r t i e s , i n 
c l u d i n g t h e government, as t o t h e b o u n d a r i e s o f t h e ' l a n d conveyed. 
S i n c e much o f t h e l a n d o f t h e U n i t e d S t a t e s , .and a l m o s t a l l o f 
t h a t i n t h e M i d d l e West, was and i s embraced by government s u r 
vey, the p a t e n t o r o t h e r i n s t r u m e n t from w h i c h t i t l e i s t r a c e d 
employs d e s c r i p t i o n s from t h e o r i g i n a l government s u r v e y s . See 
P a t t o n , Iowa Land. T i t l e E x a m i n a t i o n s , §42. 

The government t o w n s h i p p l a t s and t h e c e r t i f i e d c o p i e s t h e r e o f 
k e p t by t h e c o u n t i e s a r e p r i m a f a c i e e v i d e n c e o f t h e a r e a , shape, 
and' l o c a t i o n o f t h e c o r n e r s and b o u n d a r i e s o f t h e government 
s u b d i v i s i o n s . P a t t o n , Iowa Land T i t l e E x a m i n a t i o n s , S e c t i o n 70. 
I n making a s u r v e y o f such c h a r a c t e r and magnitude, i t was im
p o s s i b l e t o a v o i d e r r o r s . But t h e government i s w i t h o u t power 
t o c o r r e c t a s u r v e y a f t e r i t has conveyed t h e l a n d d e s c r i b e d by i t 
C r a g i n v s . Powell., s u p r a . The c o r n e r s , i n c l u d i n g t h e l i n e s f i x e d 
by them, as e s t a b l i s h e d by t h e s u r v e y , must be t a k e n as. t r u e , 
whether t h e i r l o c a t i o n , as shown by a subsequent s u r v e y , i s i n 
f a c t r i g h t o r wrong. V i t t o e v s . R i c h a r d s o n , 58 Iowa 575, 12 N.W. 
603 £1882). I n M o r l e v v s . Murphy, 179 Iowa 853, 162 N.W. 63 
(1917), t h e Iowa Supreme C o u r t s t a t e d : 

, : I t may be conceded t h a t t h e government 
s u r v e y o r i g i n a l l y f i x e d c o r n e r s and l i n e s 
and b o u n d a r i e s by w h i c h t h e government 
d i v i s i o n s so c r e a t e d were r e c o g n i s e d and 
known, and i t may be conceded t h a t one who 
buys a c c o r d i n g t o government .survey i s e n t i 
t l e d t o a l l t h e l a n d w i t h i n t h e l i m i t s o f 
t h e b o u n d a r i e s f i x e d by t h e government, 
whether t h i s be more o r l e s s , i n f a c t , t h a n 
a s t r i c t measurement a c c o r d i n g t o government 
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subdivisions would give. Thus, i f one 
buys the northwest quarter of a section, 
he i s e n t i t l e d to the possession of a l l 
the land within the boundaries of the 
o r i g i n a l survey, as fixed by the govern
ment, whether i t contains more or less than 160 
acres. So i t i s with each of the govern
ment subdivisions. This would be h i s r i g h t • 
under a deed describing land according to 
government survey." 

The government p l a t may show a township or a section to be a 
perfect rectangle. I t may be, and probably is, not. This can 
be attributed to the convexity of the earth's surface, natural 
obstructions, and the meanderings of r i v e r s and streams. 
There i s no c e r t a i n t y that every section described on the auditor* 
p l a t as containing 640 acres does contain 640 acres. But mathe
matical p r e c i s i o n i n l o c a t i n g the corners and l i n e s of sections 
as directed by Congress i s not e s s e n t i a l to the v a l i d i t y of the 
survey. B i l l i n q s l e y vs. Bates, 30 A l a . 376, 68 Am. Dec. 126 
(1857). 

We f i n d no authority for the county supervisors to request the 
county surveyor to resurvey and replat sections. The object of 
a resurvey i s to furnish proof of the l o c a t i o n of the l o s t l i n e s 
or monuments and not to dispute the correctness or to control the 
o r i g i n a l survey. I t i s fundamental that whenever possible, the 
o r i g i n a l survey must be retraced since i t cannot be disregarded 
or altered a f t e r property r i g h t s have been acquired i n reliance 
upon i t . Cragin vs. Powell, supra., Akin vs. Godwin (Fla.) 49 
So. 2d 604 (1950), D i t t r i c h vs. Ubl 216 Minn.. 396, 13 N.W. 2d 
384 (1944). Thus, i n a resurvey, the surveyor's only duty i s to 
relocate upon the best evidence obtainable the courses and l i n e s 
o r i g i n a l l y located by the government surveyor. The true corner 
of a government subdivision i s where the United States surveyor 
established i t whether t h i s l o c a t i o n i s r i g h t or wrong. Lawler 
vs. Rich County, 147 Minn. 461, 180 N.W. 37 (1920), Beardsley vs. 
Crane, 52 Minn. 537, 54 N.W. 740 (1893). 

To answer your second question, we r e f e r you to our l e t t e r of 
June 25, 1965, i n which we state i n part as follows: 

"The Iowa Code i s rather unclear as to the 
method to be used by the auditor i n correcting 
the book of p l a t s . Unless directed by the 
board of supervisors (Sec. 355.1, Code of Iowa, 
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1962), the county auditor does not d i r e c t 
a resurvey to correct h i s book of p l a t s . 
Chapter 333, Code of Iowa, 19,62. As a prac
t i c a l matter, the land owner retains a private land 
surveyor to p h y s i c a l l y survey the land using 
the "rules prescribed by the acts of congress, 

. and ins t u r c t i o n s of. the secretary of the 
i n t e r i o r . . . ' . Section 355.4, Code of Iowa, 
1962. The registered land surveyor, i n h i s 
c e r t i f i c a t e , must c e r t i f y that t h i s survey 
was done i n accordance with these rules and 
in s t r u c t i o n s . 

"The pl a t i s then recorded i n the Recorder's 
o f f i c e . Section 558.41, Code of Iowa, 1962. 
Aft e r the plat has been photostated and the 
o r i g i n a l made available for return to the 
owner or surveyor, the o r i g i n a l p l a t should 
be f i l e d i n the auditor's o f f i c e . Sections 
448.59 and 558.63, supra. 

"Pursuant to Section 355.5, Code of Iowa, 
1962, the pl a t becomes presumptive evidence 
of the correctness of the acreage set out 
therein." 

From the foregoing discussion of the previous questions (and i n . 
answer to your t h i r d question) i t i s our opinion that the o r i g i n a l 
corners and l i n e s fixed by the o r i g i n a l government survey must 
be taken as true and cannot be changed by a resurvey. However, 
for purposes of taxation the County Auditor can act under the 
provisions of Section 409„31, Code of Iowa, 1962, which states as 
follows: 

"409.31 P l a t t i n g for assessment and taxation 
Whenever a congressional subdivision of land of 
one hundred sixt y acres or le s s , or any l o t or' 
subdivision,, i s owned by two or more persons 
i n severalty, and.the des c r i p t i o n of one or 
more of the d i f f e r e n t parts or parcels thereof 
cannot, i n the judgment of the county auditor, 
be made s u f f i c i e n t l y c e r t a i n and accurate 
for the purposes of assessment and taxation with
out noting the metes and bounds of the same, 
he s h a l l cause- to be made and recorded i n his 



J . G. Johnson, Esq. - 5 - December 9, 1965 

o f f i c e and the o f f i c e of the county recorder 
a p l a t of such t r a c t or l o t with i t s several 
subdivisions, including and r e p l a t t i n g i n such 
p l a t such other plats or parts thereof included 
within the same l o t or congressional subdivision 
of land as may seem to him to be required i n 
accordance with the provisions of t h i s chapter, 
proceeding as directed i n sections 409.27 to 
409.30, i n c l u s i v e , and a l l of t h e i r provisions 
s h a l l govern. No such p l a t of land i n c i t i e s 
having a population of over twelve thousand 
by the l a t e s t federal census s h a l l be so f i l e d 
and recorded unless and u n t i l the same s h a l l 
have been approved by the cou n c i l of such c i t y , 
and by the c i t y plan commission as required by 
law i n such c i t i e s where such commission e x i s t s . " 

Thus, the County Auditor can require an o f f i c i a l survey and a 
p l a t made at the expense of the property owner where the purpos 
i s to make les s burdensome the descriptions of the property i n 
question. Patton, Iowa Land T i t l e s Examination, Section 76. 

Section 409.31 allows the County Auditor to p l a t a t r a c t or l o t 
with i t s several sub-divisions only when they are owned by two 
or more persons i n severalty and such a p l a t i s necessary f o r 
property assessment and.taxation. 1962 O.A.G. 84, 85. 

We f e e l that a complete answer of the f i r s t three questions 
makes an answer to the fourth question unnecessary. 

Very t r u l y yours, 

THOMAS W. McKAY 
Special A s s i s t a n t Attorney General 

TWMcK:RBS:slg 



COUNTY AND COUNTY OFFICERS: C l e r k , D i s t r i c t C o u r t , County Reco rde r 
i <?25 r / . t j 1 e a s e a Photocopy mach ine . § § . . 3 3 2 . 1 , 332.9 and 332.10, 
1962 Code o f Iowa. I f the Board o f S u p e r v i s o r s d e t e r m i n e s t h a t i t 
i s e s s e n t i a l t o the f u n c t i o n i n g , of. the o f f i c e o f . t h e C l e r k o f 
Cou r t and o f the Reco rde r , they may l e a se a Ze rox machine and pay 
a mon th l y r e n t a l f o r the use o f the same f o r those o f f i c e s . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

M r r r *> :A December 13, 1965 
Mr. C. F. G r e e n f i e l d 
G u t h r i e County A t t o r n e y 

B a y a r d , Iowa 50029 

Dear Mr . G r e e n f i e l d : 

You have s u b m i t t e d the f o l l o w i n g q u e s t i o n : 
" I n G u t h r i e County the C l e r k o f the D i s t r i c t C o u r t and 
the County R e c o r d e r ' s o f f i c e wou l d l i k e to have the 
Boa rd o f S u p e r v i s o r s l e a s e a Ze rox mach ine and pay a 
mon th l y r e n t a l f o r the use o f the same f o r t ho se 
o f f i c e s . T h i s i s a h i g h p r i c e d mach i ne , and i t i s 
no t p r o f i t a b l e f o r the County t o pu r cha se one o u t 
r i g h t . Would you p l e a s e l e t me know i f i t i s 
p o s s i b l e f o r a County t o l e a s e o f f i c e equ ipment 
such as t h a t h e r e i n p r o p o s e d ? " 

The s t a t u t e s w h i c h a p p l y a r e S e c t i o n s 3 32 . 1 , 332.9 and 332 ,10 , 
1962 Code o f Iowa. They read as f o l l o w s : 

"332.1 Body c o r p o r a t e . Each coun ty i s a body c o r 
p o r a t e f o r c i v i l and p o l i t i c a l p u r p o s e s , may sue 
and be sued, must have a s e a l , may a c q u i r e and 
h o l d p r o p e r t y , make a l l c o n t r a c t s n e c e s s a r y f o r 
the c o n t r o l , management, and improvement o r d i s p o s i 
t i o n t h e r e o f , and do such o t h e r a c t s and e x e r c i s e 
such o t h e r powers as a r e a u t h o r i z e d by l a w . " 

" 3 3 2 . 9 O f f i c e s f u r n i s h e d . The boa rd o f s u p e r v i s o r s 
s h a l l f u r n i s h the c l e r k o f t he d i s t r i c t c o u r t , 
s h e r i f f , r e c o r d e r , t r e a s u r e r , a u d i t o r , c oun t y a t 
t o r n e y , coun ty s u p e r i n t e n d e n t , c oun t y s u r v e y o r o r 
e n g i n e e r , and coun ty a s s e s s o r , w i t h o f f i c e s a t the 
coun t y s e a t , but i n no ca se s h a l l any such o f f i c e r , 
e x c e p t the coun t y a t t o r n e y , be p e r m i t t e d to occupy 
an o f f i c e a l s o o c c u p i e d by a p r a c t i c i n g a t t o r n e y . " 

" 3 3 2 . 1 0 S u p p l i e s . The boa rd o f s u p e r v i s o r s sha11 
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a l s o f u r n i s h each o f s a i d o f f i c e r s w i t h f u e l , l i g h t s , 
b l a n k s , book s , and s t a t i o n e r y n e c e s s a r y and p r o p e r t o 
e n a b l e them to d i s c h a r g e the d u t i e s o f t h e i r r e s p e c 
t i v e o f f i c e s , but n o t h i n g h e r e i n s h a l l be c o n s t r u e d 
t o r e q u i r e s a i d boa rd to f u r n i s h any c oun t y a t t o r n e y 
w i t h law books o r l i b r a r y . " 

You w i l l n o t e t h a t S e c t i o n 3 32 . 1 , in a d d i t i o n t o g i v i n g a c oun t y 
the power t o a c q u i r e and h o l d p r o p e r t y , a l s o g i v e s a c oun t y power 
to make a l l c o n t r a c t s n e c e s s a r y f o r the c o n t r o l , management and 
improvement o f such p r o p e r t y . S e c t i o n 332.9 r e q u i r e s t he Boa rd 
o f S u p e r v i s o r s t o f u r n i s h o f f i c e s f o r c o u n t y o f f i c e r s and S e c t i o n 
332 .10 r e q u i r e s the Board o f S u p e r v i s o r s t o f u r n i s h f u e l , l i g h t s , 
b l a n k s , books and s t a t i o n e r y n e c e s s a r y and p r o p e r t o e n a b l e c oun t y 
o f f i c e r s t o d i s c h a r g e t h e i r d u t i e s . T h i s s e c t i o n was w r i t t e n i n 
1873 b e f o r e the i n v e n t i o n o f the t y p e w r i t e r . The A t t o r n e y G e n e r a l 
a t 28 OAG 307 i n d i c a t e d t h a t i t was p r o p e r f o r a County Boa rd o f 
S u p e r v i s o r s to pu r cha se a t y p e w r i t e r f o r the County A t t o r n e y ' s 
o f f i c e . The r a t i o n a l e o f t h a t o p i n i o n was t h a t t y p e w r i t e r s a r e 
e s s e n t i a l i n a p u b l i c o f f i c e and the Boa rd o f S u p e r v i s o r s had the 
a u t h o r i t y t o make the p u r c h a s e . 

Read ing S e c t i o n 332.10 in the l i g h t o f modern b u s i n e s s n e c e s s i t i e s , 
we b e l i e v e t h a t a County Boa rd o f S u p e r v i s o r s i s r e q u i r e d to f u r n i s h 
e s s e n t i a l equ ipment t o the coun t y o f f i c e s and t h a t w h e t h e r t he se 
c h a t t e l s a r e f u r n i s h e d on the b a s i s o f a mon th l y r e n t a l o r a r e o b 
t a i n e d on a ca sh b a s i s wou ld make l i t t l e d i f f e r e n c e as the Board 
o f S u p e r v i s o r s has the duty t o f u r n i s h t he n e c e s s a r y e q u i p m e n t . 
The powers g r a n t e d by the l e g i s l a t u r e must be e x p r e s s ; however , 
powers can be a p p l i e d from the e x p r e s s powers when they a r e i n 
d i s p e n s a b l e t o the e x e r c i s e o f the e x p r e s s power s . S t o n e r - M c C r a y 
System v . C i t y o f Pes Mo i ne s , 247 Iowa 1313, 78 N.W.2d 843 ( 1 9 5 6 ) . 
The g e n e r a l r u l e i s t h a t c o u n t i e s have the a u t h o r i t y t o make c o n 
t r a c t s n e c e s s a r y and i n c i d e n t t o the management and i n t e r e s t o f 
the coun ty and they may d e t e r m i n e the manner i n w h i c h such c o n t r a c t s 
a r e to be pe r f o rmed u n l e s s t h e r e i s a s t a t u t o r y p r o h i b i t i o n . 14 
A m e r i c a n J u r i s p r u d e n c e , C o u n t i e s , S e c t i o n 40 . 

I f your Board o f S u p e r v i s o r s d e t e r m i n e s t h a t i t i s e s s e n t i a l t o the 
f u n c t i o n i n g o f the o f f i c e o f the C l e r k o f C o u r t and o f the R e c o r d e r , 
they may, l e a s e a Ze rox mach ine and pay a mon th l y r e n t a l f o r the use 
o f the same f o r t ho se o f f i c e s . The above answer i s c o n d i t i o n e d 
on the f a c t t h a t a l ong te rm l e a s e i s no t e n t e r e d i n t o by t he 
Boa rd o f S u p e r v i s o r s w h i c h w o u l d c o n s t i t u t e an i n d e b t e d n e s s c o n 
t r a r y t o S e c t i o n 343 .10 , w h i c h p l a c e s a l i m i t a t i o n on the l e n g t h 
o f c o n t r a c t e x p e n d i t u r e s , and w o u l d be o f such a te rm t h a t 
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succeeding Boards could poss ibly be improperly bound by such 
a lease. 

ry t ru ly yours, 

T I M O T H Y M C C A R T H Y 
Soli c i tor Genera 1 

/ A c CL>cz£z^ 

ew 



SCHOOLS AND SCHOOL DlSTRICTS: Boundary changes . Chapter- *240, 
A c t s o f the 61 s t G.A.; Chapter 2.73, § § 273 - 3 and 274-37, 1962 
Code o f Iowa.- A S e c t i o n 274.37 boundary , i n v o l v i n g a s c h o o l 
d i s t r i c t w i t h a r e a in two c o u n t i e s , need o n l y be app roved by 
the county boa rd e x e r c i s i n g j u r i s d i c t i o n o ve r the s a i d d i s 
t r i c t . " S e c t i o n 274.37 i s a v a i l a b l e as a method o f r e o r g a n i z a 
t i o n r e g a r d l e s s o f i t s J u l y 1, 1966, e f f e c t i v e d a t e . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo ines 

December 16, 1965 

Mr . F r e d e r i c k M. Hudson 
Pocahontas County A t t o r n e y 
R o l f e , Iowa 

Dear Mr. Hudson: 

T h i s i s i n r e p l y t o your r e q u e s t f o r an o p i n i o n on t he f o l l o w 
ing q u e s t i o n s : 

"The s c h o o l d i s t r i c t s o f Fonda , Dover and V a r i n a 
have p roposed a boundary change so t h a t the d i s 
t r i c t s o f V a r i n a and Dove r , w i t h the e x c e p t i o n s o f 
f o u r gove rnmenta l s e c t i o n s i n each o f t he d i s t r i c t s 
a r e t o be a t t a c h e d t o t he Fonda D i s t r i c t . However , 
the Fonda D i s t r i c t a t t h e p r e s e n t t ime i s l o c a t e d 
i n bo th Pocahontas and Ca lhoun c o u n t i e s , w h i l e Dover 
and V a r i n a a r e s i t u a t e d i n Pocahonta s County . 

" 1 . Does S e c t i o n 2 7 4 . 3 7 r e q u i r e t he j o i n t a c t i o n 
o f the Pocahontas and Ca lhoun County Boards o f E d u c a 
t i o n o r may the Pocahonta s Board app rove such p r o 
p o s a l w i t h o u t c o n s u l t i n g t he Ca lhoun County Board 
o f E d u c a t i o n ? 

" 2 . Does S e c t i o n 2 7 4 . 3 7 p e r m i t a boundary change 
i n v o l v i n g an a r e a o f t h e s t a t e w h i c h i s not a p a r t 
o f an e x i s t i n g t w e l v e g r ade d i s t r i c t t o be a t t a c h e d 
t o a n o t h e r d i s t r i c t i n v i e w o f t he A p r i l 1, I966 
d e a d l i n e , when i n f a c t t h e e f f e c t i v e da t e o f such 
boundary change c o u l d no t be u n t i l J u l y 1, 1966? 

" 3 . F o l l o w i n g the p ropo sed change , t o wh i ch d i s 
t r i c t wou ld t h e r e m a i n i n g e i g h t gove rnmenta l s e c t i o n s 
be a t t a c h e d ? 

65 -12 -8 
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" 4 . Is S e c t i o n 2 7 4 . 3 7 r e s t r i c t e d by s e c t i o n 2 7 5 . 1 , 
so as t o p r e c l u d e t he use o f S e c t i o n 2 7 4 . 3 7 i n the 
c u r r e n t s i t u a t i o n ? " 

In answer t o your f i r s t q u e s t i o n i t i s n e c e s s a r y t o c o n s t r u e 
S e c t i o n 2 7 4 . 3 4 , 1962 Code o f Iowa, wh i ch p r o v i d e s i n p a r t : 

"The boundary l i n e s o f c o n t i g u o u s s c h o o l c o r p o r a 
t i o n s may be changed by the c o n c u r r e n t a c t i o n o f 
t h e r e s p e c t i v e boa rd s o f d i r e c t o r s a t t h e i r r e g u 
l a r meet ing s i n J u l y , o r a t s p e c i a l mee t i n g s c a l l e d 
f o r t h a t purpose.. Such c o n c u r r e n t a c t i o n s h a l l be 
s u b j e c t t o the a p p r o v a l o f t he county boa rd o r 
boards o f e d u c a t i o n i n v o l v e d bu t such c o n c u r r e n t 
a c t i o n sha11 s t a n d app roved i f t he coun ty boa rd 
o r boards o f e d u c a t i o n do not d i s a p p r o v e such c o n 
c u r r e n t a c t i o n w i t h i n t h i r t y days f o l l o w i n g r e 
c e i p t o f n o t i c e t h e r e o f . The c o r p o r a t i o n f rom 
wh i ch t e r r i t o r y i s d e t a c h e d s h a l l , a f t e r t he change , 
c o n t a i n not l e s s than f o u r government s e c t i o n s o f 
l a n d . " (Emphas i s Added) 

S e c t i o n 2 7 4 . 3 7 , seems t o i n d i c a t e t h a t the County Board o f 
E d u c a t i o n o f the county w h e r e i n the s c h o o l d i s t r i c t s a r e l o c a t e d 
must approve o r d i s a p p r o v e t he boundary change. However, S e c 
t i o n 2 7 4 . 3 7 must be c o n s i d e r e d in l i g h t o f Chap te r 2 7 3 , 1962 
Code o f Iowa, p a r t i c u l a r l y S e c t i o n 2 7 3 - 3 , wh i ch seems t o c r e a t e 
an e x c e p t i o n t o the r u l e t h a t the county boards o f e d u c a t i o n 
have j u r i s d i c t i o n o ve r s c h o o l d i s t r i c t s and p o r t i o n s t h e r e o f 
s i t u a t e d i n t h e i r c o u n t y . S e c t i o n 273«3 p r o v i d e s i n p a r t : 

"Where d i s t r i c t s have t e r r i t o r y in more than one 
c o u n t y , the d i s t r i c t w i l l b e l o n g t o t he e l e c t i o n 
a r ea o f the coun ty where t he s c h o o l b u i l d i n g s 
a r e l o c a t e d . . . . " 

A p p l y i n g the above s e c t i o n t o t he f a c t s i n your case we f i n d 
t h a t a l t h o u g h the Fonda D i s t r i c t encompasses a r e a i n bo th Ca lhoun 
and Pocahontas c o u n t i e s , t he Fonda D i s t r i c t s c h o o l i s l o c a t e d i n 
Pocahontas County. The e l e c t o r s o f t h a t p o r t i o n o f the Fonda 
D i s t r i c t t h a t i s l o c a t e d in Ca lhoun County w i l l v o t e f o r and 
e l e c t o n l y c a n d i d a t e s f o r the Pocahontas County Board o f E d u c a 
t i o n . From the above i t i s e v i d e n t t h a t the L e g i s l a t u r e i n t e n d e d 
t o a v o i d g i v i n g two county boa rd s o f e d u c a t i o n J u r i s d i c t i o n o v e r 
one j o i n t s c h o o l d i s t r i c t . T h i s was a c c o m p l i s h e d by p l a c i n g 
j o i n t d i s t r i c t s under the j u r i s d i c t i o n o f the coun ty boa rd o f 
e d u c a t i o n of the county i n wh i ch t he j o i n t d i s t r i c t ' s s c h o o l i s 
1 o c a t e d . 

In your s i t u a t i o n Fonda s c h o o l d i s t r i c t i s s i t u a t e d i n Ca lhoun 
County , w h i l e Dover and V a r i n a a r e l o c a t e d i n Pocahontas Coun ty . 
Ye t a l l t h r e e o f t he se d i s t r i c t s a r e under the j u r i s d i c t i o n o f 
the Pocahontas County Board o f E d u c a t i o n and hence o n l y t he a p 
p r o v a l o f t h a t Board o f E d u c a t i o n i s needed . 
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I I 

The purpose o f Chapter 240 , A c t s o f t he 6 1 s t Genera l Assembly 
i s t o i n s u r e t h a t a l l the a r e a in the S t a t e i s w i t h i n a d i s 
t r i c t m a i n t a i n i n g t w e l v e g rades by J u l y 1, 1966. S e c t i o n I 
o f the above Chapter p r o v i d e s i n p a r t : 

" I f any a r ea o f the s t a t e i s no t a p a r t o f such a 
d i s t r i c t / d i s t r i c t m a i n t a i n i n g t w e l v e g rades/ by 
A p r i l 1, T 9 6 6 , o r i s no t i n c l u d e d i n a r e o r g a n i 
z a t i o n p e t i t i o n f i l e d i n a c c o r d a n c e w i t h s e c t i o n 
two hundred s e v e n t y - f i v e p o i n t t w e l v e * * * o f 
the Code on o r b e f o r e A p r i l 1, 1966, the a r e a s h a l l 
be a t t a c h e d by the coun ty boa rd o f e d u c a t i o n t o a 
d i s t r i c t o r d i s t r i c t s m a i n t a i n i n g t w e l v e * * * 
g rades , * * * . " 

In an o p i n i o n i s s ued by t h i s o f f i c e t o Mr. C h a r l e s H. Ba r low 
on Oc tobe r 15, 1965, we s t a t e d : 

" T h i s a c t /Chap te r 240 , A c t s o f t he 6 l s t G.A_T7 
i s f u t u r e in i t s o p e r a t i o n and ha v i n g not r e 
p e a l e d the f o r e g o i n g s t a t u t e s , S e c t i o n 274.37 
and 275 .40 , they bo th remain as s t a t u t o r y a u t h o r 
i t y f o r a s choo l d i s t r i c t t o become p a r t o f a r e 
o r g a n i z e d d i s t r i c t a c c o r d i n g t o t h e i r r e s p e c t i v e 
te rms . As a r e s u l t t h e r e o f , such d i s t r i c t may 
become a p a r t o f a r e o r g a n i z e d d i s t r i c t by change 
o f boundary by S e c t i o n 274.37 * * * . " 

T h e r e f o r e , i t i s my o p i n i o n t h a t i f a boundary change between 
a t w e l v e grade and a n o n - t w e l v e g rade d i s t r i c t i s approved by 
the county boa rd o f e d u c a t i o n p r i o r t o A p r i l 1, 1966, t o be e f 
f e c t i v e on J u l y 1, 1966, the coun ty boa rd can not s u b s e q u e n t l y 
a t t a c h the s a i d n o n - t w e l v e g rade d i s t r i c t under Chapter 240, 
A c t s o f the 6 l s t Genera l A s s emb l y . 

By l e g i s l a t i v e d i r e c t i v e the e i g h t governmenta l u n i t s must be 
a t t a c h e d to a c o n t i g u o u s t w e l v e g rade d i s t r i c t and cannot remain 
i s o l a t e d . 

By S e c t i o n 2 7 5 . 1 , as amended by Chap te r 240, A c t s o f the 6 l s t 
Genera l Assembly i t has been d e c l a r e d t o be the p o l i c y o f the 
s t a t e t h a t a j j _ a r ea s s h a l l be w i t h i n a t w e l v e grade d i s t r i c t 
no l a t e r than A p r i l 1, 1966, o r e l s e i t w i l l be a t t a c h e d . 

T h e r e f o r e the r e m a i n i n g e i g h t gove rnmenta l u n i t s must- be p l a c e d 
w i t h i n a twe l ve g rade d i s t r i c t . Under the f a c t s as you have 
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p r e s e n t e d them i t appears t h a t the o n l y d i s t r i c t t o wh i ch t he 
e i g h t governmenta l u n i t s c o u l d be a t t a c h e d i s t he Fonda D i s 
t r i c t . 

In an o p i n i o n f rom t h i s o f f i c e t o Mr. C h a r l e s Ba r l ow on Oc tobe r 
15, 1965, i t was s t a t e d t h a t S e c t i o n 275 .1 as amended by Chap te r 
240 , A c t s o f the 61 s t Genera l A s s emb l y , d i d no t e i t h e r e x p r e s s l y 
o r i m p l i e d l y e x c l u d e the use o f o t h e r s t a t u t e s , such as S e c t i o n 
2 74 . 37 , t o become p a r t o f a r e o r g a n i z e d d i s t r i c t . 

T h e r e f o r e , the answer t o your f o u r t h q u e s t i o n must be i n the 
negat i v e . 

R e s p e c t f u l l y s u b m i t t e d , 

IV 

ms 



BOARD OF ARCHITECTURAL EXAMINERS: A r c h i t e c t u r a l Documents. 
C h a p t e r s 114 and 118, 1962 Code o f Iowa, as amended. A r c h i t e c r 
u r a 1 documents o f a r c h i t e c t s d u l y r e g i s t e r e d under Chap te r 118, 
1962 Code o f I owa , ' a s amended* a r e not r e q u i r e d to meet the 
requ i rements o f Chapter 114, 1962 Code o f Iowa, as amended,- b e f o r e 
an agency o f the S t a t e o f Iowa o r s u b d i v i s i o n o r m u n i c i p a l c o r 
p o r a t i o n o f the S t a t e o f Iowa may r e c o r d o r app rove such docu 
ments . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo ines 

December 16, I 9 6 5 

Board o f A r c h i t e c t u r a l Examiner s 
S t a t e o f Iowa 
S t a t e House 
L O C A L 

G e n t l e m e n : 

T h i s l e t t e r i s i n answer t o your r e c e n t r e q u e s t f o r an o p i n i o n 
upon the f o l l o w i n g q u e s t i o n : 

Must the a r c h i t e c t u r a l documents o f a r c h i t e c t s 
d u l y r e g i s t e r e d under C h a p t e r 118, 1962 Code o f 
Iowa, as amended, meet t h e r e q u i r e m e n t s o f 
Chap te r 114, 1962 Code o f Iowa, as amended, 
b e f o r e an agency o f the S t a t e o f Iowa o r s u b 
d i v i s i o n o r m u n i c i p a l c o r p o r a t i o n o f t he S t a t e 
o f Iowa may r e c o r d o r app rove such documents ? 

S e c t i o n 114.16, 1962 Code o f Iowa as amended by S e c t i o n 2, C h a p t e r 
136, A c t s o f the 6 1 s t G.A. , s t a t e s i n p a r t : 

"No agency o f t h i s s t a t e ' a n d no s u b d i v i s i o n 
o r m u n i c i p a l c o r p o r a t i o n o f t h i s s t a t e , no r 
any o f f i c e r t h e r e o f , ' s h a l l f i l e f o r r e c o r d 
o r app rove any e n g i n e e r i n g document o r l a n d 
s u r v e y i n g document w h i c h does not comply w i t h 
t h i s s e c t i o n . 1 1 

E a r l i e r i n t h a t same code s e c t i o n , i t i s s t a t e d : 

" A l l e n g i n e e r i n g documents and l a nd s u r 
v e y i n g documents s h a l l be d a t e d and s h a l l 
c o n t a i n t h e f o l l o w i n g : (1) t he s i g n a t u r e 
o f the r e g i s t r a n t i n r e s p o n s i b l e c h a r g e ; 
(2) a c e r t i f i c a t e t h a t the work was done by 
such r e g i s t r a n t o r under h i s d i r e c t p e r s o n a l 
s u p e r v i s i o n ; and (3 ) t h e Iowa r e g i s t r a t i o n 
number o r l e g i b l e s e a l o f such r e g i s t r a n t . " 

6 5 - 12 - 10 
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The 'wo rd " r e g i s t r a n t " i n the l a s t q u o t e d pa r ag r aph r e f e r s t o a 
p r o f e s s i o n a l e n g i n e e r r e g i s t e r e d as p r o v i d e d i n Chap te r 114. 
S e c t i o n 114.2 as amended by S e c t i o n 1, Chap te r 136, A c t s o f t h e 
6 1 s t G.A. , s t a t e s i n p a r t : 

" The term ' e n g i n e e r i n g document s ' as used 
i n t h i s c h a p t e r i n c l u d e s a l l p l a n s , s p e c i 
f i c a t i o n s , d r a w i n g s , and r e p o r t s , i f the 
p r e p a r a t i o n t h e r e o f c o n s t i t u t e s o r r e q u i r e s 
the p r a c t i c e o f p r o f e s s i o n a l e n g i n e e r i n g . " 

S e c t i o n 114.2 as amended by S e c t i o n 1, Chap te r 136, A c t s o f t he 
6 1 s t G.A. , a l s o s t a t e s i n p a r t : 

" The p r a c t i c e o f ' p r o f e s s i o n a l e n g i n e e r i n g ' 
w i t h i n the meaning and i n t e n t o f t h i s c h a p t e r 
i n c l u d e s any p r o f e s s i o n a l s e r v i c e , such as 
c o n s u l t a t i o n , i n v e s t i g a t i o n , e v a l u a t i o n , 
p l a n n i n g , d e s i g n i n g , o r r e s p o n s i b l e s u p e r 
v i s i o n o f c o n s t r u c t i o n i n c o n n e c t i o n w i t h 
s t r u c t u r e , b u i l d i n g s , equ i pmen t , p r o c e s s e s , 
works o r p r o j e c t s w h e r e i n t he p u b l i c w e l 
f a r e , o r the s a f e g u a r d i n g o f l i f e , h e a l t h 
o r p r o p e r t y i s o r may be c o n c e r n e d o r i n 
v o l v e d , when such p r o f e s s i o n a l s e r v i c e r e 
q u i r e s the a p p l i c a t i o n o f e n g i n e e r i n g p r i n 
c i p l e s and d a t a . 

"The mere e x e c u t i o n , as a c o n t r a c t o r , o f 
work d e s i g n e d by a p r o f e s s i o n a l e n g i n e e r , 
o r the s u p e r v i s i o n o f the c o n s t r u c t i o n o f 
such work as a foreman o r s u p e r i n t e n d e n t 
s h a l l no t be deemed to be an a c t i v e p r a c t i c e 
i n e n g i n e e r i n g w o r k . " 

Chap te r 118, 1962 Code of Iowa, as amended by Chap te r 138, A c t s 
o f the 6 1 s t G.A. , p r o v i d e s f o r the e x a m i n a t i o n o f and c o n s e q u e n t 
r e g i s t r a t i o n o f a r c h i t e c t s i n Iowa. The p r a c t i c e o f a r c h i t e c t u r e 
i s d e f i n e d i n S e c t i o n 1, s u b s e c t i o n 2 t h e r e o f as f o l l o w s : 

"The p r a c t i c e o f a r c h i t e c t u r e i n c l u d e s any 
p r o f e s s i o n a l s e r v i c e , such as c o n s u l t a t i o n , 
i n v e s t i g a t i o n , e v a l u a t i o n , p l a n n i n g , and 
d e s i g n , o r r e s p o n s i b l e s u p e r v i s i o n o f c o n 
s t r u c t i o n , i n c o n n e c t i o n w i t h the c o n s t r u c t i o n 
o f b u i l d i n g s , o r r e l a t e d s t r u c t u r e s and p r o j e c t s , 
o r the a d d i t i o n to o r a l t e r a t i o n t h e r e o f , w h e r e 
in the s a f e g u a r d i n g o f l i f e , h e a l t h , o r p r o p e r t y 
i s c o n c e r n e d o r i n v o l v e d . " 
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I t has o f t e n been s t a t e d by the Iowa c o u r t s t h a t the u l t i m a t e 
o b j e c t i n the c o n s t r u c t i o n o f a s t a t u t e i s to d e t e r m i n e the r e a l 
pu rpose and i n t e n t o f the l e g i s l a t u r e . Bui 1ders Land Co. v . M a r t e n s , 
255 Iowa 231, 122 N.W.2d 189 ( 1963 ) . And i t has been s t a t e d t h a t 
a m a n i f e s t i n t e n t o f the l e g i s l a t u r e w i l l p r e v a i l o v e r the l i t e r a l 
impo r t o f words used i n a s t a t u t e . Spencer Pub. Co. v . C i t y o f 
S pence r , 250 Iowa 47, 92 N.W.2d 633 ( 1 9 5 b ) . ' 

A number o f f a c t o r s i n d i c a t e t h a t the p r o v i s i o n s o f Chap te r 114 
do not a p p l y to a r c h i t e c t s p r o p e r l y r e g i s t e r e d under Chap te r 118. 
The v e r y f a c t t h a t the p r o v i s i o n r e g u l a t i n g the p r a c t i c e o f p r o 
f e s s i o n a l e n g i n e e r i n g and the p r o v i s i o n s r e g u l a t i n g the p r a c t i c e o f 
a r c h i t e c t u r e a re i n two s e p a r a t e l y e n t i t l e d c h a p t e r s i s s t r o n g 
i n d i c a t i o n t h a t those c h a p t e r s a r e t o be c o n s t r u e d i n d e p e n d e n t l y . 
I f the above quoted p r o v i s i o n s o f Chap te r 114 were i n t e r p r e t e d i n 
such a way as to a p p l y to and r e g u l a t e a r c h i t e c t s r e g i s t e r e d under 
Chap te r 118, the p r o v i s i o n s o f t he l a t t e r c h a p t e r wou ld be r e n d e r 
ed u s e l e s s , s i n c e a r c h i t e c t s , i n o r d e r t o o b t a i n a p p r o v a l o f t h e i r 
documents would have to become r e g i s t e r e d e n g i n e e r s , and the p r o 
v i s i o n s o f Chapter 118 e x c l u d e e n g i n e e r s r e g i s t e r e d under Chap te r 
114. The Iowa c o u r t s have c o n s i s t e n t l y h e l d t h a t a s t a t u t e s h o u l d 
be c o n s t r u e d so as to a v o i d i n j u s t i c e , u n r e a s o n a b l e n e s s o r a b s u r d i t y . 
F r ance v. Ben te r , Iowa , 128 N.W.2d 268 ( 1964 ) . I f the 
6 1 s t Genera l Assembly i n t e n d e d to r ende r the d u t i e s o f t he Board o f 
A r c h i t e c t u r a l E x a m i n e r s t h e a r c h i t e c t u r a l e x a m i n a t i o n p r o c e d u r e s , 
and .an a r c h i t e c t u r a l c e r t i f i c a t i o n o f no p r a c t i c a l e f f e c t , t hey 
c o u l d have done so by s i m p l y r e p e a l i n g Chap te r 118. Thus, i t 
appea r s t h a t the p r o v i s i o n s o f Chap te r 114 do not a p p l y t o a r c h i t e c t s 
p r o p e r l y r e g i s t e r e d under Chap te r 118. 

Con sequen t l y i t i s the o p i n i o n o f t h i s o f f i c e t h a t the a r c h i 
t e c t u r a l documents p r e p a r e d by d u l y r e g i s t e r e d a r c h i t e c t s under 
Chap te r 118, 1962 Code o f Iowa, as amended, a r e not r e q u i r e d to 
meet the r equ i r ement s o f Chap te r 114, 1962 Code o f Iowa, as 
amended, b e f o r e an agency o f the S t a t e o f Iowa o r s u b d i v i s i o n o r 
m u n i c i p a l c o r p o r a t i o n o f the S t a t e o f Iowa may r e c o r d o r app rove 
s u c h documents. 

Ve ry t r u 1 y y o u r s , 

WADE CLARKE, J R / 
A s s i s t a n t Attorney Genera l 

bj 



C IV I L DEFENSE: J o i n t C o u n t y - M u n i c i p a l C i v i l De fense A d m i n i s t r a t i o n . 
§ 28A .7 , 1962 Code o f J o w a , S e c t i o n 10, Chap te r 81 , A c t s o f the 6 1 s t G.A. 
Each p o l i t i c a l s u b d i v i s i o n w i t h i n a c o u n t y , i . e . County , c i t y o r town i s 
d i r e c t e d to a p p o i n t a d i r e c t o r o f c i v i l d e f e n s e and emergency p l a n n i n g . 

') The a p p r o p r i a t i o n of funds f o r the s a l a r i e s and expenses o f such o r g a n i 
z a t i o n s i s p e r m i s s i v e and i f not o t h e r w i s e r e s t r i c t e d . V a c a n c i e s a r e 
f i l l e d as i n Chap te r 69 o f the 1962 Code o f Iowa. If t he p o l i t i c a l s ub 
d i v i s i o n s r e f u s e s t o a p p o i n t a d i r e c t o r , mandamus i s t he p r o p e r a c t i o n to 
e n f o r c e t h i s d u t y . Removal o f o f f i c e r may be had as p r o v i d e d i n C h a p t e r 6 6 

S t a t e of Iowa 
DEPARTMENT OF JUSTICE 

Des Mo ine s , Iowa 

December 8, I 9 6 5 

Mr. J a c k H. Bedel 1 
D i c k i n s o n County A t t o r n e y 
D i c k i n s o n County C o u r t House 
S p i r i t Lake , Iowa 

Dear Mr. Bedel 1: 

You have s u b m i t t e d s e v e r a l q u e s t i o n s c o n c e r n i n g the " I owa C i v i l 
De fense A c t " , Chap te r 28A, 1962 Code o f Iowa as amended by Chap te r 
81, A c t s o f the 6 1 s t Gene ra l A s semb l y . Those q u e s t i o n s a r e as 
f o l 1 o w s : 

" 1 . S e c t i o n 28A.7 a p p a r e n t l y make i t o p t i o n a l f o r 
the boa rd s o f s u p e r v i s o r s , c i t y o r town c o u n c i l s , 
and s choo l boa rd s t o c o - o p e r a t e , but f rom my r e a d 
i ng o f t h i s s e c t i o n i t appea r s t h a t i t i s mandatory 
t h a t they s h a l l f o rm a j o i n t coun t y m u n i c i p a l c i v i l 
d e f e n s e and emergency p l a n n i n g a d m i n i s t r a t i o n , and 
a p p a r e n t l y the j o i n t a d m i n i s t r a t i o n i s r e q u i r e d to 
a p p o i n t a d i r e c t o r . If I am i n c o r r e c t i n any o f 
t he se a s s u m p t i o n s , I wou l d a p p r e c i a t e your o p i n i o n 
as t o the p o i n t on w h i c h I am i n c o r r e c t . 

" 2 . S e c t i o n 28A.7 f u r t h e r a u t h o r i z e s the a p p r o p r i a 
t i o n o f money ou t o f c e r t a i n f und s s p e l l e d o u t i n 
t h a t s e c t i o n . However, t h e r e i s no d e s i g n a t i o n as 
t o what p r o p o r t i o n s t he se f und s s h o u l d come f r om the 
c i t i e s and towns and the c o u n t y , nor i s t h e r e any 
method e s t a b l i s h e d f o r the l e v y i n g o f a t ax o r any 
l i m i t o f m i l l a g e l e v y f o r t h e s e f u n d s . W i l l you 
k i n d l y a d v i s e as t o what p r o c e d u r e s h o u l d be used i n 
o r d e r to make i t p o s s i b l e f o r the j o i n t a d m i n i s t r a 
t i o n t o a c q u i r e f und s under t he se c i r c u m s t a n c e s , 
and f u r t h e r w i l l you p l e a s e a d v i s e how the j o i n t 
a d m i n i s t r a t i o n w i l l be i n a p o s i t i o n to r e c e i v e 
f und s i f the m a j o r i t y o f t he boa rd o f s u p e r v i s o r s 
and/or the m a j o r i t y o f t he town c o u n c i l s o r c i t y 
c o u n c i l s r e f u s e to a p p r o p r i a t e f und s r e q u e s t e d 
by s a i d j o i n t a d m i n i s t r a t i o n , and i n c o n n e c t i o n 
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t h e r e w i t h what i s to be done i f any town c o u n c i l 
s h o u l d happen t o f e e l t h a t the amount i t i s b e i n g 
a sked t o c o n t r i b u t e to the j o i n t a d m i n i s t r a t i o n 
i s i n e q u i t a b l e ? 

" 3 . A re the funds wh i ch a r e a u t h o r i z e d t o be 
a p p r o p r i a t e d , to be a p p r o p r i a t e d on the b a s i s 
of pe r c a p i t a , a s s e s s e d v a l u a t i o n , o r some o t h e r 
means o f d e t e r m i n i n g an e q u i t a b l e d i s t r i b u t i o n o f 
the c o s t o f the program? 

"k. S e c t i o n 28A.7 a p p a r e n t l y d i r e c t s the j o i n t 
a d m i n i s t r a t i o n to a p p o i n t a d i r e c t o r . T h i s same 
s e c t i o n i n s u b s e c t i o n 3 s t a t e s t h a t the coun t y 
boa rd o f s u p e r v i s o r s and the c i t y o r town c o u n c i l s 
s h a l l a p p o i n t a d ? r e c t o r o f c i v i l d e f e n s e and 
emergency p l a n n i n g f o r t h a t c o u n t y , c i t y o r town. 
Is t h i s d i r e c t o r r e f e r r e d to i n s ubpa rag raph 3 
a d i f f e r e n t d i r e c t o r f rom the d i r e c t o r r e f e r r e d to 
i n the f i r s t p a r a g r a p h o f S e c t i o n 28A.7? 

" 5 - Is t h e r e any l i m i t a t i o n as t o s a l a r i e s w h i c h 
can be p a i d the c i t y , town and coun t y d i r e c t o r s 
and the d i r e c t o r o f the j o i n t a d m i n i s t r a t i o n ? 

" 6 . Is t h e r e any l i m i t a t i o n as t o t he s a l a r i e s 
t o be p a i d any o f the emp loyee s , i n c l u d i n g s e c r e 
t a r i a l s t a f f s o f t he v a r i o u s d i r e c t o r s and the 
j o i n t a d m i n i s t r a t i o n ? 

" 7 . Assuming the c o u n c i l o f any g i v e n town does 
a p p o i n t a d i r e c t o r and r e f u s e s t o a p p r o p r i a t e 
any f und s f o r any s a l a r i e s , can any s t e p s be t a ken 
to f o r c e s a i d c o u n c i l to a p p r o p r i a t e f und s f o r 
s a l a r y , o r does the o f f i c e f a l l v a c a n t u n l e s s 
someone i s w i l l i n g to s e r v e under such an a p p o i n t m e n t 
w i t h o u t compensa t i on ? 

" 8 . Do the v a r i o u s c i t y c o u n c i l s and/or boa rd o f 
s u p e r v i s o r s have any a u t h o r i t y t o v e t o , app rove o r 
d i s a p p r o v e o f any p r o p o s e d budge t s o r e x p e n d i t u r e s 
o f t he j o i n t a d m i n i s t r a t i o n a c t i n g under t h i s a c t ? 

" 9 - What p e n a l t y s h o u l d be i n voked o r a c t i o n 
t aken a g a i n s t any town c o u n c i l o r b oa rd o f s u p e r 
v i s o r s who f a i l o r r e f u s e to e s t a b l i s h a d i r e c t o r 
o r t o p a r t i c i p a t e w i t h the j o i n t a d m i n i s t r a t i o n as 
i s c o n t e m p l a t e d by the s t a t u t e ? 
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" 1 0 . What p r o v i s i o n f o r p e n a l t y , pun i shment 
o r what a c t i o n can be t aken a g a i n s t any o f 
the o f f i c e r s , d i r e c t o r s , members o f t he j o i n t 
a d m i n i s t r a t i o n o r any o t h e r p e r s o n n e l i n v o l v e d 
who f a i l t o assume r e s p o n s i b i l i t i e s c r e a t e d 
under t h i s a c t ? 

[n r e s p o n s e t o q u e s t i o n one . S e c t i o n 28A.7 as amended p r o v i d e s : 

" C o u n t y boards o f s u p e r v i s o r s , c i t y o r 
town c o u n c i l s and s c h o o l boards a r e 
he reby a u t h o r i z e d t o c o - o p e r a t e w i t h 
c i v i l d e f e n s e d i v i s i o n , depa r tment o f 
p u b l i c d e f e n s e t o c a r r y ou t the p r o v i s i o n s 
o f t h i s c h a p t e r , and s h a l l f o rm a j o i n t 
c o u n t y m u n i c i p a l c i v i l d e f en se and 
emergency p l a n n i n g a d m i n i s t r a t i o n , h e r e 
i n a f t e r r e f e r r e d t o as the j o i n t a d -
m i n i s t r a t ion . . . . " 

"The j o i n t a d m i n i s t r a t i o n s h a l l a p p o i n t 
a d i r e c t o r . . . . " 

Your s t a t e m e n t s in q u e s t i o n one a r e c o r r e c t . The above s e c t i o n 
a u t h o r i z e s c o u n t y boards o f s u p e r v i s o r s , c i t y o r town c o u n c i l s and 
s c h o o l boa rd s t o c o o p e r a t e w i t h the c i v i l d e f e n s e d i v i s i o n , depa r tmen t 
o f p u b l i c d e f e n s e o f the S t a t e o f Iowa. It i s a l s o mandatory t h a t 
t h e a f o r e men t i oned p u b l i c b o d i e s f o r m a j o i n t a d m i n i s t r a t i o n s i n c e 
t h e s t a t u t e uses the te rm " s h a l l " . C i t y o f Newton v. Board o f S u p e r v i s o r s , 
135 Iowa 2 7 , 3 0 , 112 N.W. 167, 168. Thus q u e s t i o n one must be answered 
i n t h e a f f i r m a t i v e . 

In r e s p o n s e t o q u e s t i o n number two and t h r e e , S e c t i o n 2 8 A . 7 , as amended, 
p r o v i d e s i n p a r t : 

" E ach County and c i t y o r town l o c a t e d t h e r e i n 
i s a u t h o r i z e d t o a p p r o p r i a t e money ou t o f any 
f unds t h a t a r e no t r e s t r i c t e d f o r the purpose 
o f p a y i n g expense s r e l a t i n g t o c i v i l d e f e n s e 
and emergency p l a n n i n g m a t t e r s o f such j o i n t 
a d m i n i s t r a t i o n , and t o e s t a b l i s h a j o i n t c o u n t y -
m u n i c i p a l c i v i l d e f e n s e f und in the o f f i c e o f 
the c o u n t y t r e a s u r e r , and the c o u n t y and c i t i e s 
and towns l o c a t e d in t h a t c oun t y may d e p o s i t 
moneys in such f u n d , w h i c h f und s h a l l be f o r 
purpose o f p a y i n g expenses r e l a t i n g t o c i v i l 
d e f e n s e and emergency p l a n n i n g m a t t e r o f such 
j o i n t a d m i n i s t r a t i o n . . . . " (Emphas i s Added) 

The above s e c t i o n p r o v i d e s a u t h o r i t y t o " a p p r o p r i a t e money ou t o f 
any f und s t h a t a r e no t r e s t r i c t e d . . . . " T h i s a u t h o r i t y i s not man
d a t o r y and t h e r e f o r e i t i s w i t h i n t he d i s c r e t i o n o f each c o u n t y , c i t y 
o r town as whethe r t h e y w i l l a p p r o p r i a t e any f unds t o the j o i n t 
a d m i n i s t r a t i o n . I t i s a p p a r e n t t h a t the q u e s t i o n of the amount 
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o f each p a r t i c i p a n t s c o n t r i b u t i o n i s t o be d e t e r m i n e d by agreement 
a t j o i n t a d m i n i s t r a t i v e meet i ng s s i n c e no c r i t e r i o n i s s e t ou t f o r 
t h i s in the A c t . As t o the q u e s t i o n o f m i l l a g e r a t e s and the l e v y i n g 
o f a t a x to p r o v i d e these f u n d s , the amount o f each a p p r o p r i a t i o n 
s h o u l d be s u b m i t t e d as a budget p r o p o s a l in each r e s p e c t i v e p o l i t i c a l 
s u b d i v i s i o n . Then the p r o c e d u r e i s c o n t r o l l e d by Chap te r kkk wh i ch 
c o n c e r n s Tax L e v i e s . See Op. A t t y . Gen. Dec. 28, 1962. 

In r e sponse t o q u e s t i o n f o u r , the j o i n t a d m i n i s t r a t i o n d i r e c t o r i s ' 
a d i f f e r e n t d i r e c t o r than the d i r e c t o r o f c i v i l d e f e n s e and emergency 
p l a n n i n g . f o r each c i t y , town o r c oun t y boa rd of s u p e r v i s o r s . The l a t t e r 
i s a l s o an o p e r a t i o n s o f f i c e r f o r the j o i n t a d m i n i s t r a t i o n . 

In re sponse t o q u e s t i o n s f i v e , and s i x , S e c t i o n 28A.7 and S e c t i o n 10, 
Chap te r 81 , A c t s o f the 6 1 s t G e n e r a l A s sembly a r e c o n t r o l l i n g . The 
s a l a r i e s o f the employees and d i r e c t o r s o f the j o i n t a d m i n i s t r a t i o n , 
c i t y town o r c o u n t y a r e governed by the m e r i t s y s t em. As a c o n d i t i o n 
p r e c e d e n t t o r e c e i v i n g f e d e r a l m a t c h i n g f u n d s , the employees and d i r e c t o r s 
a t t he v a r i o u s l e v e l s must be p a i d on the b a s i s o f t he m e r i t s y s t em. 
T h i s i s a f e d e r a l r e q u i r e m e n t . Thus, t h e r e a re l i m i t a t i o n s as t o the 
s a l a r i e s o f the v a r i o u s d i r e c t o r s and emp loyees . 

In r e sponse t o q u e s t i o n s e v e n , each p o l i t i c a l s u b d i v i s i o n has a u t h o r i t y 
t o make a p p r o p r i a t i o n f o r the s a l a r i e s and expenses of i t s l o c a l o r 
g a n i z a t i o n s f o r c i v i l d e f e n s e and emergency p l a n n i n g , S e c t i o n 10, Chap te r 
o l , A c t s of t he 6 l s t Gene r a l A s semb ly . T h i s power i s p e r m i s s i v e and 
t h e r e f o r e i t i s w i t h i n the d i s c r e t i o n o f each p o l i t i c a l s u b d i v i s i o n as 
t o whether s a l a r i e s s h a l l be p a i d t o the r e s p e c t i v e c i t y , town, o r 
c o u n t y d i r e c t o r s . However, the d u t y o f each c i t y , town and c o u n t y t o 
a p p o i n t a d i r e c t o r i s mandatory as p r o v i d e d in S e c t i o n 28A.7 , a s j amended . 
If an a p p o i n t e e f a i l s t o q u a l i f y f o r o f f i c e and a v a cancy o c c u r s - t h e n 
t he p r o v i s i o n s of Chapte r 69, 1962 Code o f Iowa become o p e r a t i v e . T h i s 
p r o v i d e s f o r the f i l l i n g of v a c a n c i e s in o f f i c e and r e q u i r e t h a t the 
v a c a n t o f f i c e be f i l l e d by a n o t h e r a p p o i n t m e n t . 

In r e spon se t o q u e s t i o n e i g h t , t he v a r i o u s c i t y c o u n c i l s and c o u n t y 
boa rd o f s u p e r v i s o r s do not have the d i r e c t power t o v e t o the p ropo sed 
budget o r e x p e n d i t u r e o f the j o i n t a d m i n i s t r a t i o n . However, each c i t y , 
town and coun t y has a r e p r e s e n t a t i v e on the j o i n t a d m i n i s t r a t i o n wh i ch 
f i x e s and adopt s t he budge t . S e c t i o n 28A.7 as amended p r o v i d e s : 

" E ach year the cha i rman of the j o i n t a d 
m i n i s t r a t i o n s h a l l , by w r i t t e n n o t i c e , 
c a l l a m e e t i n g o f the j o i n t a d m i n i s t r a t i o n 
to c o n s i d e r such p roposed budget and s h a l l 
f i x and .adop t a budget f o r the e n s u i n g 
f e d e r a l f i s c a l year not l a t e r than May 15. 
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" A t such m e e t i n g , the j o i n t a d m i n i s t r a t i o n 
s ha l 1 au t ho r i z e : 

" 1 . The number o f p e r s o n n e l f o r c i v i l d e 
f e n s e and emergency p l a n n i n g a c t i v i t i e s , 
f u l l and p a r t - t i m e employment. 

" 2 . The s a l a r i e s and compensa t i on o f c i v i l 
d e f e n s e and emergency p l a n n i n g emp l o yee s . 
Those employees coming under the m e r i t 
s y s tem w i l l i n c l u d e s a l a r y s c h e d u l e s f o r 
v a r i o u s c l a s s e s in wh i ch the s a l a r y o f a 
c l a s s i s a d j u s t e d t o the r e s p o n s i b i l i t y 
and d i f f i c u l t y o f t he work. 

" 3 . F i x the o p e r a t i n g expenses as c o n 
t a i n e d in the p ropo sed b u d g e t . " 

Thus , i n d i r e c t c o n t r o l o v e r the budget o f t he j o i n t a d m i n i s t r a t i o n 
i s p r o v i d e d . 

In r e spon se t o q u e s t i o n n i n e , a l l e f f o r t s s h o u l d be made t o promote 
c o o p e r a t i o n between the v a r i o u s p o l i t i c a l s u b d i v i s i o n s and t he 
c i v i l d e f e n s e d i v i s i o n . However , i f a c i t y , town o r c o u n t y boa rd 
r e f u s e s t o a p p o i n t a d i r e c t o r as r e q u i r e d by the A c t , s i n c e t h i s 
i s mandato ry d u t y , an a c t i o n i n mandamus wou ld seem p r o p e r . T h i s 
a c t i o n m e r e l y f o r c e s a p u b l i c o f f i c e r t o p e r f o r m a d u t y r e q u i r e d 
by s t a t u t e . See Chap te r 6 61 , 1962 Code o f Iowa. 

In r e spon se t o q u e s t i o n t e n , i f t h i s s i t u a t i o n were t o a r i s e t he 
p r o v i s i o n s o f Chap te r 66 , 1962 Code o f Iowa wou ld be c o n t r o l l i n g . 
T h i s c h a p t e r p r o v i d e s the method and g rounds f o r removal o f a 
p u b l i c o f f i c e r f r om o f f i c e . 

R e s p e c t f u l l y s u b m i t t e d , ^ r\ 

MICHAEL S. McCAULEY 
A s s i s t a n t A t t o r n e y G e n e r a l 

MSMc:mrs 



COUNTY AND COUNTY OFFICES: County Board o f S u p e r v i s o r s . L i a 
b i l i t y o f . pe r son a d m i t t e d to a h o s p i t a l - s c h o o l f o r the. menta l 1 y 
r e t a r d e d . § § 4 . 1 ( 1 ) , 2.23. 16, 230.. 15, 230 .25 , 1962 Code o f Iowa 
S e c t i o n :.79. Chap te r 2 07, A c t s o f the 6 l s t G.A. -.(1.) Repea l o f 
Chapter. .223 does not d e s t r o y 1 i a b i 1 i t y f o r the amounts...expended 
by the coun ty f o r the s uppo r t o f a m e n t a l l y r e t a r d e d c h i l d . 
(2 ) L i e n a r i s i n g under S e c t i o n 230.25 a t t a c h e s to r e a l e s t a t e 
owned by p a t i e n t o n l y . 

S t a t e o f Iowa 
DEPARTMENT OF JUSTICE 

Des Mo ines 

December 17, 1965 

Mr. C u r t i s o. Riehm 
Hancock County A t t o r n e y 
338 S t a t e S t r e e t 
G a r n e r , Iowa 

Dear Mr. Riehm: 

You have r e q u e s t e d an o p i n i o n c o n c e r n i n g Chap te r 207 , A c t s 
o f the 6 l s t Genera l A s s emb l y . In your r e q u e s t you s t a t e : 

"My q u e s t i o n i n v o l v e s a p a t i e n t f rom Hancock 
County , bo rn A p r i l 19, 1933, who was a d m i t t e d 
t o Woodward S t a t e H o s p i t a l and Schoo l a t Wood
w a r d , Iowa, on J anua r y 2, 1948, and i s s t i l l 
a pat i e n t t h e r e i n . 

" I t appea r s t h a t the p a r e n t s have p a i d some 
$5,511-24 f o r i her c a r e a t Woodward and t h e 
b a l a n c e owed to t he County by t h e p a r e n t s , 
o r f o r the keep t h a t i s u n p a i d , i s $13,588.16 
a t the p r e s e n t t i m e , o r I s h o u l d say as o f 
J u l y 1 , 1965 • 

"The Board o f S u p e r v i s o r s wou ld l i k e t o have 
your o p i n i o n on the f o l l o w i n g q u e s t i o n s : 

" 1 . What i s t he p a r e n t s ' l i a b i l i t y as t o t he 
b a l a n c e owed as o f J u l y 1, 1965, i n the sum 
of $13 ,588 .16 . 

"2.- If the p a r e n t s have a l i a b i l i t y f o r a l l 
o r p a r t o f t he b a l a n c e due as o f J u l y 1, 1965, 
how much t h e r e o f c o n s t i t u t e s a l i e n on the 
r e a l e s t a t e owned by t h e p a r e n t s . 

65-12-12 
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" 3 . As t o t h e b a l a n c e owed as o f J u l y 1, 1965, 
wou ld t h i s c o n s t i t u t e a l i e n upon any r e a l e s t a t e 
o r o t h e r p r o p e r t y t h a t the p a t i e n t a t Woodward 
might i n h e r i t in t h e f u t u r e . 

" 4 . i f the p a r e n t s o f t he p a t i e n t a t Woodward 
pay the s c a l e e s t a b l i s h e d f o r the c a r e o f t h e 
p a t i e n t , as e s t a b l i s h e d by t he B o a r d , i n t h e 
f u t u r e , what i s t he l i a b i l i t y o f the p a r e n t s 
f o r t he b a l a n c e f o r the c a r e u n p a i d , and wha t , 
i f any , i s t he l i e n f o r the u n p a i d b a l a n c e above 
the s c a l e r a t e e s t a b l i s h e d by the Board o f Con
t r o l , bo th as t o t h e . p r o p e r t y owned by the p a r e n t s 
and p r o p e r t y t h a t may be i n h e r i t e d by the p a t i e n t 
o r owned by the p a t i e n t . " 

In r e sponse t o q u e s t i o n s one and two, and a s suming t h a t the 
f i g u r e quo ted has been p r o p e r l y computed, S e c t i o n 2 23 . 16 , 1962 
Code o f Iowa /which was r e p e a l e d by Senate F i l e hk^J p r o v i d e s : 

" A l l laws now e x i s t i n g , o r h e r e a f t e r made, 
c r e a t i n g l i a b i l i t y , p e r t a i n i n g t o l i e n s and 
p r o v i d i n g f o r the c o l l e c t i o n o f amounts p a i d 
by c o u n t i e s f rom p a t i e n t s i n the h o s p i t a l f o r 
the m e n t a l l y i l l and t ho se l e g a l l y bound f o r 
t h e i r s u p p o r t , and t h o s e d e f i n i n g per sons l e g a l l y 
bound f o r s u p p o r t , s h a l l app ly , t o t h i s c h a p t e r . 
A p a t i e n t i n t h e s e h o s p i t a l s and t h o s e l e g a l l y 
bound f o r h i s s u p p o r t s h a l l be l i a b l e t o t he 
county t o the same deg ree and in t h e same manner 
as though such p a t i e n t were a p a t i e n t o f a h o s 
p i t a l f o r the m e n t a l l y i l l , p r o v i d e d t h a t no 
cha rge o r l i e n s h a l l be imposed upon the p r o p e r t y 
o f any p a t i e n t under t w e n t y - o n e yea r s o f age o r 
upon the p r o p e r t y o f pe r son s l e g a l l y bound f o r 
t he s u p p o r t o f any such m ino r p a t i e n t , f o r the ' 
c o s t o f h i s s u p p o r t and t r e a t m e n t in t h e s e i n 
s t i t u t i o n s . " (Emphas i s S u p p l i e d ) 

Chapte r 230 , 1962 Code o f Iowa d e a l s w i t h the m e n t a l l y i l l and 
l i a b i l i t y f o r s u p p o r t . The s e c t i o n s p r o v i d i n g f o r l i a b i l i t y 
a r e as f o l l o w s : 

" 230.15 P e r s o n a l l i a b i l i t y . M e n t a l l y i l l pe r son s 
and p e r s o n s . l e g a l 1y l i a b l e f o r t h e i r s u p p o r t s h a l l 
remain l i a b l e f o r t h e s u p p o r t o f such m e n t a l l y i l l . 
Per sons l e g a l l y l i a b l e f o r the s u p p o r t o f a men
t a l l y i l l o r m e n t a l l y r e t a r d e d pe r son s h a l l i n c l u d e 



Mr. C u r t i s G. Riehm - 3 - December 17, 1965 

the s pou se , f a t h e r , m o t h e r , and a d u l t c h i l d r e n 
o f such m e n t a l l y i l l o r m e n t a l l y r e t a r d e d p e r s o n , 
and any p e r s o n , f i r m o r c o r p o r a t i o n bound by 
c o n t r a c t h e r e a f t e r made f o r s u p p o r t . The coun t y 
a u d i t o r , s u b j e c t t o t h e d i r e c t i o n o f t he boa rd o f 
s u p e r v i s o r s , s h a l l e n f o r c e the o b l i g a t i o n h e r e i n 
c r e a t e d as t o a l l sums advanced by the c o u n t y . " 

" 2 3 0 . 1 8 . Expense in coun t y o r p r i v a t e h o s p i t a l s . 
The e s t a t e s o f m e n t a l l y i l l o r m e n t a l l y r e t a r d e d 
pe r sons who may be t r e a t e d o r c o n f i n e d i n any 
county h o s p i t a l o r home; or in any p r i v a t e h o s 
p i t a l o r s a n a t o r i u m , and t h e e s t a t e s o f pe r sons 
l e g a l l y bound f o r t h e i r s u p p o r t , s h a l l be l i a b l e 
t o the county f o r the r e a s o n a b l e c o s t o f such 
s u p p o r t . " 

" 230 .25 L i e n o f a s s i s t a n c e . Any a s s i s t a n c e f u r 
n i s h e d under t h i s c h a p t e r s h a l l be and c o n s t i t u t e 
a 1 ien on any r e a l e s t a t e , owned by the pe r son a d 
m i t t e d o r commit ted t o such i n s t i t u t i o n o r owned 
by e i t h e r the husband o r the w i f e o f such p e r s o n . 
Such l i e n s h a l l be e f f e c t i v e a g a i n s t the r e a l 
e s t a t e owned by the husband o r w i f e o f such pe r s on 
o n l y i n the even t t h a t the name o f the husband o r 
the w i f e o f such pe r son i s i ndexed by t he a u d i t o r . 
No l i e n imposed by t h i s s t a t u t e a g a i n s t any r e a l 
e s t a t e o f a husband o r w i f e o f such pe r son p r i o r 
t o the e f f e c t i v e d a t e o f t h i s A c t s h a l l be e f f e c t i v e 
a g a i n s t the p r o p e r t y o f such husband o r w i f e u n l e s s 

" p r i o r t o J u l y k, i 9 6 0 , t he name o f such husband 
o r w i f e o f such pe r s on s h a l l be i n d e x e d . " 

" 230 .29 R e l e a s i n g l i e n . The boa rd o f s u p e r v i s o r s 
o f t he county s h a l l r e l e a s e l i e n s a c c r u i n g under 
t he p r o v i s i o n s o f t h i s c h a p t e r when f u l l y p a i d o r 
when compromised and s e t t l e d by the boa rd o f s u p e r 
v i s o r s o r when the e s t a t e o f wh i ch the r e a l e s t a t e 
a f f e c t e d by t h i s c h a p t e r i s a p a r t has been p r o b a t e d 
and the p roceeds a l l o w a b l e have been a p p l i e d on such 
1i ens . " 

" 230 .30 C l a i m a g a i n s t e s t a t e . On the dea th o f a 
pe r son r e c e i v i n g o r who has r e c e i v e d a s s i s t a n c e 
under the p r o v i s i o n s o f t h i s c h a p t e r , t he t o t a l 
amount p a i d f o r t h e i r c a r e s h a l l be a l l o w e d as a 
c l a i m o f the second c l a s s a g a i n s t the e s t a t e o f 
such d e c e d e n t . " 
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S e c t i o n 230.25 i n d i c a t e s t h a t a l i e n a t t a c h e s o n l y t o the. r e a l 
e s t a t e o f t he p a t i e n t and h i s o r her s pou se . S e c t i o n 230.15 
i n d i c a t e s t h a t the mother o r f a t h e r o f a m e n t a l l y r e t a r d e d 
c h i l d a r e l e g a l l y l i a b l e t o t he coun ty f o r the s u p p o r t . Thus , 
i n t he case a t hand, t h e p a r e n t s l i a b i l i t y i s p e r s o n a l /as a 
cha r ge o r d e b t / r a t h e r than i n t he form o f a l i e n upon any 
r e a l e s t a t e wh i ch they own. 

Chap te r 207 r e p e a l s Chapte r 2 2 3 and t h e r e f o r e the q u e s t i o n a r i s e s 
as t o whethe r t h i s r e p e a l d e s t r o y s the l i a b i l i t y o f t he p o i n t s 
under the s t a t u t e . The answer t o t h i s q u e s t i o n i s c o n t r o l l e d 
by S e c t i o n 4 . 1 ( 1 ) , 1962 Code o f Iowa, wh i ch p r o v i d e s : 

" R e p e a 1 - e f f e c t o f . The r e p e a l o f a s t a t u t e does 
not r e v i v e a s t a t u t e p r e v i o u s l y r e p e a l e d , nor 
e f f e c t any r i g h t wh i ch has a c c r u e d , any duty 
imposed, any p e n a l t y i n c u r r e d , o r any p r o c e e d i n g 
commenced, under o r by v i r t u e o f t he s t a t u t e 
r e p e a l e d . " 

The payments by the coun ty i n ' t h i s ca se g i v e r i s e t o a l e g a l 
r i g h t on b e h a l f o f t h e county as the r e p e a l e d s t a t u t e p r o v i d e d . 
Thus , the r epea l does not e f f e c t t h i s r i g h t wh i ch has a l r e a d y 
a c c r u e d . See A z e l t i n e v . L u t t e r m a n , 218 Iowa 675 , 2 5 4 N.W. 8 5 4 
(1934) 

Thus, in re sponse t o q u e s t i o n s one and two the p a r e n t s a r e 
l e g a l l y l i a b l e f o r t he amounts expended by the coun ty f o r the 
s u p p o r t o f t h e i r m e n t a l l y r e t a r d e d c h i l d bu t no p a r t o f t h i s 
amount c o n s t i t u t e s a l i e n upon the r e a l e s t a t e owned by t he 
pa r e n t s . 

In re sponse t o q u e s t i o n t h r e e , S e c t i o n 230.25 p r o v i d e s t h a t 
any a s s i s t a n c e f u r n i s h e d s h a l l c o n s t i t u t e a l i e n upon any r e a l 
e s t a t e owned by the pe r son a d m i t t e d o r commit ted t o such i n s t i 
t u t i o n . A l t s h o u l d be no ted t h a t i n the ca se o f p a t i e n t s o v e r 
t w e n t y - o n e , S e c t i o n 2 2 3 - 2 0 reduces the p e r c e n t a g e o f c a r e r e -
c o v e r a b l £ 7 . The Supreme Cou r t o f Iowa, i.n t h e . . r e c e n t case o f 
S t a t e Board o f S o c i a l W e l f a r e v . P o t t a w a t t a m i e County , No. 193 -
51802, wh i ch was f i l e d on December 14, 1965, s t a t e d the p r o 
p o s i t i o n t h a t the l i e n c l a i m e d by v i r t u e o f S e c t i o n 230.25 o f 
the 1962 Code o f Iowa, wou ld a p p l y t o a f t e r a c q u i r e d r e a l 
e s t a t e . Thus, t h i s l i e n wou ld a t t a c h not o n l y t o r e a l e s t a t e 
owned by p a t i e n t s a t the t i m e bu t a l s o sub sequent t h e r e t o . 

In r e p l y t o q u e s t i o n f o u r , some p r e l i m i n a r y remarks a r e n e c 
e s s a r y . S e c t i o n 79 , Chap te r 207 , A c t s ' o f t he 6 1 s t Genera l 
As sembly p r o v i d e s i n p a r t : 
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" P r o v i d e d f u r t h e r t h a t the f a t h e r o r mother 
o f such per son s h a l l no t be l i a b l e f o r the 
s u p p o r t o f such pe r son a f t e r such pe r son 
a t t a i n s the age o f t w e n t y - o n e (21) y e a r s . . . . " 

You s t a t e d p r e v i o u s l y t h a t the p a t i e n t was bo rn A p r i l 19, 
1933- The p a t i e n t i s t h e r e f o r e t h i r t y - t w o yea r s o l d now and 
under S e c t i o n 79 , the p a r e n t s wou ld no l o n g e r be l i a b l e f o r 
h i s s u p p o r t a f t e r t he e f f e c t i v e d a t e o f t h i s a c t . Thus , t he 
s c a l e r a t e e s t a b l i s h e d by the boa rd o f c o n t r o l has no a p p l i c a 
t i o n t o h i s case s i n c e i t a p p l i e s o n l y t o S e c t i o n 79 and l i a 
b i l i t y i n cu r r ed , under t he new a c t . The l i a b i l i t y o f t he p a r e n t s 
w i l l be c o n t r o l l e d e n t i r e l y by t he p r o v i s i o n s o f Chap te r 2 2 3 
wh i ch were r e p e a l e d . 

I t has been p r e v i o u s l y p o i n t e d ou t t h a t no l i e n a t t a c h e s t o 
the r e a l e s t a t e o f the p a r e n t s and i f t he p a t i e n t has no r e a l 
e s t a t e , then no l i e n e x i s t s . T h e r e f o r e , we a r e d e a l i n g i n 
terms o f the p e r s o n a l l i a b i l i t y o f t he p a r e n t s under S e c t i o n 
230 .15 - B a s i c a l l y , t he p a r e n t s remain l i a b l e t o t he c o u n t y , 
however , t h i s debt i s an open a c c o u n t wh i ch was t e r m i n a t e d by 
r e p e a l o f Chapte r 223 . T h e r e f o r e , the s t a t u t e o f l i m i t a t i o n s 
w i l l b e g i n t o run t h e r e o n and s u i t must be b r o u g h t a g a i n s t 
t he p a r e n t s t o reduce t h i s debt t o a judgment o r a compromise 
must be e f f e c t u a t e d by the boa rd o f s u p e r v i s o r s p u r s u a n t t o 
S e c t i o n 230 .17 - See 62 OAG 151. 

In c o n c l u s i o n the p a r e n t s l i a b i l i t y wou ld c o n t i n u e u n t i l c u t 
o f f by the s t a t u t e o f l i m i t a t i o n s . However, t he county may 
s e c u r e i t s cause o f a c t i o n by a compromise s e t t l e m e n t o r by 
s u i n g on the debt so as t o r educe i t t o a judgment wh i ch w i l l 
become a l i e n upon any r e a l e s t a t e owned by t he p a r e n t s . See 
S e c t i o n s - 6 2 4 . 2 3 and 624 . 24 , 1962 Code o f Iowa. 

R e s p e c t f u l l y s u b m i t t e d , 

ROBERT D. BERNSTEIN 
A s s i s t a n t A t t o r n e y Genera) 

ms 



CITIES AND TOWNS: Firemen's and Policemen's Retirement Pension 
Benefits. I§410.6, 411.6, 1962 Code of Iowa; Chapter 340. §§2 and 
3; Chapter 341, §2, Acts of the 6JI.SC G!A. The amendment to 410.6 
that "at no time shall the monthly pension or payment to the member 
be less than one hundred f i f t y dollars ($150.00)" applies to a l l 
members on pension or receiving payment under Chapter 410 of the 
Code. "Holiday pay" is included in recomputing a l l members''pension, 
and "Longevity pay" i s included and based on the number of years 
of service the member had at the time of his retirement, i n recom
puting a l l members' pension. 

State of Iowa 
DEPARTMENT OF JUSTICE 

DesfMoines ' ' , V'-'** 

December 23, 1965 

Honorable Andrew 6. Frommelt 
State Senator 
802 Roshek Bldg. 
Dubuque, Iowa 

Dear Senator Frommelt: 

You have requested an opinion of this office on questions 
submitted in a recent letter. They shall be considered i n 
dividually. 

1 

"The last sentence in paragraph 3, of the 
amendment to Section 410.6 reads'; 'At no 
time shall the monthly pension or payment 
to the member be less than $150.00.' Does 
this pertain to a l l members on pension under 
Chapter 410, or only to those 'members whose 
position or rank i s subsequently abolished' 
as stated in the second sentence of paragraph 
3?" 

Chapter 340, Section 2, subsection 3, Acts of the 61st G.A. 
reads as follows: 
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"The adjustment of pensions required by 
this Section shall recognize the retired 
or deceased member's position on the 
salary scale within his rank at the time 
of his retirement or death« In the event 
that the rank or position held by the re
tired or deceased member at the time of 
his retirement or death i s subsequently 
abolished, adjustments in the pensions 
of the member or of the member9s spouse 
or children shall be computed by the board 
of trustees as though such rank or position 
had not been abolished and salary increases 
had been granted to such rank or 
position on the same basis as that 
granted to other ranks and positions 
in the department» 

"At no time shall the monthly pension 
or payment to the member be less than 
one hundred f i f t y dollars (150.00)." 

The usual grammatical rules are ordinarily observed in construing 
and interpreting statutes« Zilske v. Albers, 238 Iowa 1050, 
29 N.W. 2d 189 (1947); Haugen v. Humboldt-Kossuth Joint Drainage 
Dist. No. 2, 231 Iowa 288, 1 N»W. 2d 242 (1942). Because the 
sentence to which you refer composes a separate paragraph, one 
must infer when i t makes reference back that the reference i s to 
the entire preceding paragraph. That paragraph refers back to 
"this section," section 2, which in turn makes reference to 
"Pensions payable under this chapter....." The end result i s that 
the last sentence of subsection 3 of section 2 of Chapter 340 
refers to a l l members on pension or receiving payment under 
chapter 410 of the code» 

11 

"At the present time a l l "positions 5 and 
"ranks8 of the Dubuque Fire Dept.. and 
Police D e p t o received *Holiday Pay0 and 
"Longevity Pay'. Both are considered 
regular base pay 9 pension payments are 
deducted from them, and they are both 
included i n gross yearly pay subject to 
Federal and State Income Tax. "Holiday 
Pay 0 is five extra days pay per year» 



Hon- Andrew Go Frommelt <=3~ 

"Longevity Pay0 i s $5.00 per month for 
each 7 1/2 years of service. Firemen 
and policemen began receiving holiday 
pay i n 1962 and longevity pay in 1957. 
So a l l members who r e t i r e d before these 
dates were not receiving t h i s pay at 
the time of their retirement. 

"Do we include "Holiday Pay", i n recomputing a l l 
members0 pensions'? 

"Do we include "Longevity Pay" based on the 
number of years of service the member had at 
the time of h i s retirement, in recomputing 
a l l members" pensions?" 

Chapters 410 and 411 o f the 1962 Code of Iowa, as amended, 
establish the retirement systems for policemen and firemen. 
Chapter 410 applies to policemen and firemen appointed prior 
to March 2, 1934; Chapter 411 applies to policemen and firemen 
appointed after that date. Chapter 340, Acts of the 61st G.A. 
amended Chapter 410 and Chapter 341, Acts of the 61st G.A. amended 
Chapter 411. Both Chapter 340 and 341 became effective upon 
July 4, 1965. 

It i s an important principle o f statutory construction that 
statutes are to be considered as being prospective i n operation 
unless the contrary intention is expressed or clearly implied. 
H i l l v. Electronics Corp. o f America 253 Iowa 581, 113 N.W. 
2d 313 (1962); Jacobs v. Miller, 253 Iowa 213, 111 N.W. 2d 
673 (1962)o This principle has been applied on numerous oc
casions involving the construction of statutes granting pen
sions to public officers. Fisher v. New York State Employees' 
Retirement System,110 N . Y o S . 2d 16 (1952); Kane v. Policemen's 
Relief & Pension Fund, 336 Pa 540 9 A 2d 739 (1939); Reynolds 
v. United States, 292 U.S. 443s 78 L. Ed, 1353, 54 S. Ct. 800 
(1934). 

Section 1 of Chapter 340 makes special and explicit provision for 
those members who have r e t i r e d p r i o r to the adoption of the i n 
crease in pension benefits under Chapter 410. That section states 
in part: 

"Upon the adoption of any increase in 
pension benefits effective subsequent 
to the date o f a member°s retirement, 



Hon. Andrew G. Frommelt 

the amount payable to each member as 
his regular pension shall be increased 
by an amount equal to twenty-five per 
cent of any increase in the pension 
benefits for the rank at which the 
member retired." 

The similar provision in Chapter 341 is not as clear as that in 
Chapter 340, but nevertheless appears to be effective. Section 2 
of Chapter 341 states in part. 

"Section four hundred eleven point six 
(411.6), Code 1962, is further amended 
by adding thereto the following subsection: 

"'Pensions payable under this section 
shall be adjusted as follows: 
I M a . As of the f i r s t of July of each 
year, the monthly pensions authorized in 
this section payable to each retired 
member and to each beneficiary except 
children, of a deceased member shall 
be recomputed. The formula authorized 
in this section which was used to compute the 
retired member°s or beneficiary's pension 
at the time of retirement or death, i n 
cluding a l l amendments to the formula which 
may be adopted subsequent to the member's 
retirement or death, shall be used in the 
recomputation except the pension compen
sation shall be used in li e u of the average 
fin a l compensation which the retired or 
deceased member was receiving at the time 
of retirement or death. 0" (Emphasis added) 

Because pension statutes have at their object the promotion of 
the general welfare, the language of these statutes i s l i b e r a l l y 
construed. Kochen v. Consolidated Police & Firemen's Pension 
Fund Commission, 71 N.J. Super 463, 177 A 2d 304 (1962); Richardson 
v. City of San Diego, 193 Cal App 2d 648, 14 Cal Rptr 494 (1961); 
People ex r e l Doud v. Rochester, 116 Misc. 703, 190 N.Y. Supp. 559 
(1921). 

The above quoted language of Chapter 341 would appear to make s u f f i 
ciently clear provision for the retroactive operation of the act. 
Thus, both chapter 340 and chapter 341 operate retroactively and 
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serve to increase the pensions of those persons who had retired 
^ prior to the effective date of those acts. 

The recomputation of the pension allowances for those persons who 
w i l l retire or who have already retired under the provisions of 
Chapter 410, as amended, or Chapter 411, as amended, is based.upon 
"the earnable compensation payable on each July 1 to an active 
member having the same or equivalent rank or position as was held 
by such retired member at the time of retirement or death." Sub
section 2, section 1, Chapter 340; Section 1 and section 2 (a), 
Chapter 341. 

Your question thus comes down to this. Is "holiday pay" and/or 
"longevity pay" included within the meaning of the term" earnable 
compensation" as that term is used i n this last quoted phrase? 
Section 411.1 (14) defines "earnable compensation", as used i n Chapter 
411, "...the regular compensation which a member would earn during 
one year on the basis of the stated compensation for his rank or 
position." Because Chapter 410 covers the same subject matter as 
Chapter 411, i t appears that the term "earnable compensation" w i l l 
have the same meaning there also unless shown otherwise. There i s 
no indication that a different meaning for the term in Chapter 410. 

Reiterating a portion of your question on this problem: 
•,/ 

"At the present time a l l 'positions 0 and 
'ranks' of the Dubuque Fire Dept. and 
Police Dept. received "Holiday Pay' and 
•*Longevity Pay'. Both are considered 
regular base pay, pension payments are 
deducted from.them and they are both i n 
cluded i n gross yearly pay subject to 
Federal and State IncomeTax." (Emphasis added) 

No Iowa case authority has been found defining "earnable compensation", 
and what is included therein. In Moore v. Board of Education , 84 
N.Y.S. 2d 417, the Supreme Court, Appellate Division of New York had 
cause to consider certain aspects of the term "earnable compensation", 
but the precise question here under study was not presented. This 
court did state however that: "'Earnable' definitely means possible 
of being earned." (Emphasis added). Accepting this definition and 
applying i t to the fact situation of "holiday pay" whether provided 
for by law or contract, i t would appear to be regular or "earnable 
compensation". Especially i s this true when "holiday pay" i s 
qualified insofar as i t is necessary to perform the work or services 
on the day before and the day after the holiday, and to hold them-
^selves ready for work on the holiday i t s e l f , i f required, as a 
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condition precedent to receiving holiday pay. Such a result would 
also be in keeping with the Kochen case, supra, indicating that 
pension statutes have as their object the promotion of the general 
welfare, and the language of these statutes w i l l be l i b e r a l l y con
strued. As to "longevity pay" we are met with less d i f f i c u l t y i n 
determining that to be "earnable compensation" when by i t s very nature 
i t awards long and continuous service by increased compensation. 
Because the recomputation of pensions i s based upon the earnable 
compensation payable to an active member having the same or equi
valent rank or position as the retired member, the amount of the 
longevity pay used i n the recomputation should be based upon the 
number of years of service the retired member had at the time of 
his retirement. 

Concluding then, in recomputing a l l members pensions under chapter 
410 and 411, 1962 Code of Iowa as amended, "holiday pay" and 
"longevity pay" should be included. The amount of the longevity 
pay used should be based upon the number of years of service the 
retired member had at the time of his retirement. 

Respectfully submitted, 

MICHAEL S. McCAULEY 
Assistant Attorney General 

mrs 
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