
STATE OFFICERS AND DEPARTMENTS: Vacancy in Commerce Commission, 
§47^.2, 1962 Code of Iowa. There being no s t a t u t o r y a u t h o r i t y f o r 
f i l l i n g a vacancy in the extended term of members of the Commerce 
Commission, r e s o r t i s had, f o r the purpose of f i l l i n g a vacancy in 
that p e r i o d , to §474.2 of the Code of 1962, and such appointees 
are subject to confirmation by the Senate. 

January 24, 1963 

Hr. C a r r o l l A, Lane 
Secretary of the Senate 
L O C A L 
Hy dear Car r o l 15 

Reference Is herein made to yours of the 22nd, i n s t . , in 
which you submitted: 

"1 have had a request from a •member of the Senate 
fo r an opinion from your o f f i c e as to whether or 
not Mr. \i&ldo F. Wheeler's appo't fitment as a member 
of the Iowa Commerce Commission needed to be con
firmed by the Senate. 

In reply thereto, I advise that In the t r a n s i t i o n of the 
Commerce Coawsission from e l e c t i v e to appoint i ve s o f f I ce, the method 
f o r f i l l i n g a vacancy t h e r e i n during the extended term Is not 
s p e c i f i c a l l y provided f o r . On the other hand, there was a repeal 
of 139.13, Code of 1956, which has provided f o r the e l e c t i o n of 
such members, and there was a l s o a repeal of § 4 7 4 , 2 , Code of 1958, 
and a s u b s t i t u t e provided f o r such s e c t i o n . While §69.8 may be 
a v a i l a b l e f o r the method of f i l l i n g the vacancy here under con
s i d e r a t i o n , the term of any such appointee under that s e c t i o n 
cannot be defined or l i m i t e d under any s t a t u t e . In that s i t u a t i o n , 
the s u b s t i t u t e f o r §474.2, Code of 1958, enacted by the 53th £.&., 
Chapter 319, in force J u l y 4 , 1959, provides the only method of 
f i l l i n g a vacancy o c c u r r i n g a f t e r J u l y 4 , 1959. 

In that s i t u a t i o n , we accept such s t a t u t e as the only s t a t u 
tory method of f i l l i n g t h i s vacancy. Ws are of the o p i n i o n , 



Mr. C a r r o l ) A. Lane - a January 2k, 

there f o r e , that an appointment jfjade under the language of such 
s u b s t i t u t e enactment, being now %k7k,Z-t both the o r i g i n a l and 
vacancy appointments are subject to eonfIrmation by the Senate. 

Vary t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney genera) 

O & J l e 



TOWNSHIPS: Purchase of f i r e equipment. Chapter 3 5 9 , 1962 Code of 
Iowa. There i s no a u t h o r i t y under the p r o v i s i o n s of Chapter 3 5 9 , 
Code of 1962, to levy a tax upon the taxable property of the town 
ship in order to provide f i r e equipment f o r a part of the townshi 

January I S , I9&i 

Hr. Henry t . Elwood 
Howara County Attorney 
Creseo, Iowa 
Deer mr, £ Iwood* 

ftef*r«nee Is h e r e i n made to your recast l e t t e r i n which 
you submitted the f o i l o w i n g ; 

,fWe have in. Howard County a township d i v i d e d i n t o 
two p a r t s . This township i s c e i l e d Hew Oregon, 
Each of t h f s e two p a r t s of t h i s township ere re
f e r r e d to as Hew Oregon I amd Oregon 2. The 
p a r t a o n s l s t i n f of Mew Oragon I c o n s i s t s of | i 
s e c t i o n s and Mew ©ra§on 1 c o n s i s t s of 18 s e c t i o n s * 
both of these p a r t s of t h i s one township hav« one 
set of Trustees. The part of siew Oregon Township 
r e f e r r e d to ©s $ev< Oregon 2 d e s i r e s t o purchase 
ana maintain •& f I r a truck end f i r e f i g h t i n g equip
ment i n accordance! w i t h the procedure as set f o r t h 
in s t a t i o n s 3$3AZ to 3S9-^S the t$62 Code of 
Iowa. Tbesa township t r u s t e e s 4 0 not want to f o t l o w 
the procedure as o u t l i n e d i n chapter The 
s p e c i f i c ^u&stion that has a r i s e n i s t h i s • • Whether 
or not under Se c t i o n %$%+kZ of the Code th# township 
t r u s t e e s of Oregon township can oe p e r a i t t a d to 
d i v i d e ftm Oregon Township i n t o a separate area f o r 
the pyrposa of s u t o i t t i n g to the v o t e r s ©f that araa 
th® question "whether or not the township, t r u s t e e s 
should levy an annuel t a * for the purposes of pur
chasing a f i r e truck and f i r e f i g h t i n g equipment'. 
C M y %m voters 1« the pert r t f e r r e d to as P I « W Oregon 
2 desir® to acQuir^ a f Ira trwefe In aea&f*Mw©« w i t h 
f a c t i o n 3St.**| t o and the v o t e r s r e s i d i n g in 

that p a r t r-af«rr«# to as Mew Oregon I d e s i r e not t o 
become involved In t h i s matter, 
°l ass aware of the f a c t that under Chapter that 
a p o r t i o n of a township can be used as a b e n e f i t e d 
f i r e d i s t r i c t , however, the township t r u s t e e s do not 
wish to f o l l o w the procedure as o u t l i n e d i n that 
chapter. They, Instead, would wish to d i v i d e a por
t i o n of t h i s township as s t a t e d and acquire a f i r e 
tfudfc and fires equipment In accordance w i t h Sections 
3S9,%2 to $5$M*n 
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In reply t h e r e t o , I would advise ifoat the s t a t u t o r y 
power t o levy iexes f o r both the purchase and maintenance* of 
f i r e equipment i s vested i n the township t r u s t e e s by $353.45, 
1362. Co«« of Iowa, which provides the f o l l o w i n g ; 

"Levy. The township t r u s t e e s may levy an 
annual tax not exceeding one end one-haIf 
m i l l s on the taxable property In the town
s h i p , without the corporate l i m i t s of any 
c i t y or town which may be wholly or p e r t i e l I y 
w i t h i n the limjfcs of the township, f o r the 
purpose- of e x e r c i s i n g the powers granted i n 
s e c t i o n 359.42, when so authorized by an a f * 
f i rotative vote aqua) t o a t l e a s t s i x t y percent 
of the t o t a l vote cast f o r end ag a i n s t a 
proposal t h e r e f o r at an e l e c t i o n h e l d pursuant 
to sect ion %$.44* However, i n any township 
having a f i r e p r o t e c t i o n agreement w i t h a 
specie) c h a r t e r c i t y havln® a paid f i r e de
partment, the township t r u s t e e s may levy an 
annua) tax not exceeding two ail U s on such 
taxable, property f o r such purpose, when so-
aut h o r i s e d by an a f f i r m a t i v e vote equal to 
at l e a s t s i x t y percent of the t o t a l vote cast ' 
f o r and a g a i n s t a proposal t h e r e f o r a t an 
e l e c t i o n h eld pursuant to s e c t i o n 359.44; 
provided, however, that If the levy of an 
annual tax not exceeding one and one-haif 
m i l l s has been a u t h o r i s e d i n such township 
pursuant to t h i s s e c t i o n p r i o r to January I, 

no new or a d d i t i o n a l e l e c t i o n s h a l l be 
m<$u\r%4 i n order to a u t h o r i z e the township 
t r u s t e e s of such township t© levy an annual 
tax -not exceeding two -mills pursuant to. t h i s -
s e c t i o n . " 1 

By the express terms of the foregoing s t a t u t e , the power to 
make such levy by the t r u s t e e s i s l i m i t e d by l«vy upon the tax
able property of the township outside the 1imlts of a c i t y or 
town w i t h i n the l i m i t s of a township. The power t o levy by the 
township does not Include the power to levy upon the taxable 
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property of -a part of the township.. To so eonclu&e would v i o l a t e 
fundament©! rulas of s t a t u t o r y cons t r a c t ion* 

( i ) 'That courts cannot supply omissions i n s t a t u t e s , 
(1) Mor «wy such s t a t u t e s b© assented oy j u d i c i a l con

s t r e c t i on. 
goto of thete r u l e s ere hara applicable. See gallaahan*s i j j e s j , 
l.uppl.^^nt, Vot**« §>, page t i t l e S t a t u t e s . 

in «y opinion,- the p e r t i n e n t s e c t i o n s of Chapter $$9, £ooe 
of lowa, yio not author!2® a d i v i s i o n of townships i n or-#.er 
to provide $ qui patent f o r one of such d i v i s i o n s . 

Very t r u l y yours, 

f i r s t A s s i s t a n t Attorney General 
05: l a 



STATE OFFICERS MO DEPARTMENTS: Time of s a l a r y payments '179 1 
Code of 1962. Section 79.1, Code of l % 2 , I s c o n c l r n ^ e w i t h the 
amount of s t a t u t o r y s a l a r y payments to s t a t e o f f i c e r s and employees, 
and not w i t h the tifi>e of payment of such s a l a r y payments. Salary 
can oe paid In equal monthly or semi-monthly payments, at such time 
as may be determined by the Comptroller. 

January 10, 1963 

Mr, 'Marvin R . 3a I d e n 
S t a t s C o m p t r o l l e r 
L O C A L 

Deer Mr. Sal den: 
R e f e re nee i s he re I« made t o yours Of recent data, i n 

which you submitted the f o l lowing; 
"We c a l l your a t t e n t i o n to Section 7;K 1 of the 
Code of lowa, 1362, which s t a t e s i n part? 
"* 79.1. S a l a r i e s specific©! l y provided f o r i n 
an a p p r o p r i a t i o n Act of the general assembly 
she11 be in 1 leu of e x i s t i n g ' s t a t u t o r y s a l a r i e s , 
for t h e . p o s i t i o n s provided f o r In any such Act, 
and a l i s a l a r i e s s h a l l be paid In equal month!y 
or sefai -monthly Inst-al Iments and s h a l l be in f u l l 
compensation of a l l s e r v i c e s , except as otherwise 
e x p r e s s l y provided ... ' 

**We note that the Code s t a t e s , 'equal monthly or 
s@«il-monthly i n s t a l Imeuts. 1 11 has been the pro
cedure to pay general I y on the 15th anil the l a s t 
day of the month. With the p o s s i b i l i t y of cen
t r a l i z i n g the p a y r o l l procedures., we r a i s e the 
f o l l o w i n g question; 
"•youId i t be p o s s i b l e to pay on dotes other than 
the 15 th and the l a s t of the month, such as the 
5 th and the IQtbV 

In r e p l y t h e r e t o , 1 wool a" advise that there i s no pro
v i s i o n i n the Code f i x i n g a time f o r the payment of s a l a r i e s of 
s t a t e o f f i c i a l s or employees, nor does there appear to be p e r t l * 
riant a u t h o r i t y otherwise. The words of the s t a t u t e , t o - w l t j 

" s a l a r i e s s h a l l be paid i n equal monthly or 
s e*w I -won t h 1 y I n s t a l l w® n t s" 

Is concerned w i t h the amount of the s a l a r y payments and not w i t h the 



Hr. M©rvin H. Setdan -2-

n«ui of p a y m e n t . ^ « u f U . a l h s thtr wort* ' s ^ r ' i s $ p r ^ f i * 

s i g n i f y i n g ha J f **** ||| Words ana, Phrases SIM*, piummmmi e d i t i o n . 
'Therefore, the time of payment of such s a l a r i e s has -no 

st a t u t o r y d i r e c t i o n end way be paid i n equal monthly or ses*»l-
?eonthly InsteJiments at such time as d i s c r e t i o n way d i c t a t e . 

V©ry t r u l y yours, 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney &emra! 

OS: te 



S T * ? * OFFICERS AND 0*P**TMENTS, SCHOOLS, § 2 3 6 A . 5 , 1963 j>f Iowa, 
re imbur sement by S t a t e t o S choo l D i s t r i c t s . The re imbur sement t o 
s c h o o l d i s t r i c t s p r o v i d e d by I296A, Code o f 1962. may no t be made 
p i e cemea l and the duty o f payment t h e r e o f by the C o m p t r o l l e r as 
soon as p o s s i b l e means a d m i n i s t r a t i v e l y p o s s i b l e . 

Feb rua r y 28, 1963 

Mr . M a r v i n R. S e l d e n , J r . 
C o m p t r o l l e r o f t he S t a t e o f Iowa 
L O C A L 

P e a r Mr. S e ) den : 

R e f e r e n c e Is h e r e i n made to y ou r s o f t h e . 1 s t , i n s t . , i n w h i c h 

you s u b m i t t e d the f o l l o w i n g : 

*»Y©ur a t t e n t i o n i s c a l l e d t o S e c t i o n 28&A.&, Code o f 
Iowa, 1 , wh i ch reads as f o l l o w s s 

u*2&&&*$ I n f o r m a t i o n f u r n i s h e d by s c h o o l d i s t r i c t . 
A t the c l o s e o f each schoo1 y e a r , bu t no t l a t e r than 
J u l y 3. the l o c a l d i s t r i c t s h a l l s upp l y t o t h e s t a t e 
depar tment o f pub I I c i n s t r u c t i o n the i n f o r m a t i o n r e 
q u i r e d f o r c a l c u l a t i o n o f t he amount r e i m b u r s a b l e to 
t he d i s t r i c t . Fo r any day s t u d e n t who has been e n 
r o l l e d on a l e s s than a f u l l s c h o o l -day b a s i s , t he 

• re imbursement s h a l l b e . c a l c u l a t e d p r o p o r t i o n a t e l y t o 
t he . po r t i on f o r wh i ch he i s e n r o l l e d as s h a l l be 
d e t e r m i n e d by the s t a t e depar tment o f p u b l i c i n s t r u c 
t i o n . Forms f o r t h i s pu rpo se s h a l l be s u p p l i e d by t h e 
s t a t e depar tment t o each s c h o o l d i s t r i c t n o t l a t e r 
than June I, A f t e r a l l c l a i m s have been c a l c u l a t e d 
and v a l i d a t e d f o r a c c u r a c y , the depar tment o f p u b l i c 
I n s t r u c t i o n s h a l l c e r t i f y the same t o t he s t a t e eomp~ 
t r o l l e r f o r payment as soon as . p o s s i b l e * In e ven t 
t h a t t h e amount a p p r o p r i a t e d f o r re imbur sement o f t h e 
s c h o o l d i s t r i c t s Is i n s u f f i c i e n t t o pay i n f u l l the 
amounts t o each o f t he s c h o o l d i s t r i c t s , t hen t h a 
amount o f each payment s h a l I fee reduced by t he s t a t e 
c o m p t r o l t a r i n t he r a t i o t h a t the t o t a l f y n d s a p 
p r o p r i a t e d and a v a i l a b l e b e a r s t o the tot©? amount 
c e r t i f i e d f o r r e imbu r s emen t . A l l funds r e c e i v e d o r 
t o fee r e c e i v e d under t h e p r o v i s i o n s o f t h i s c h a p t e r 
s h a l l be t aken i n t o a c c o u n t and c o n s i d e r e d by each 
s c h o o l d i s t r i c t when e s t Imat ing the amount r e q u i r e d 
f o r t he g e n e r a l f u n d . " 

"We r e s p e c t f u l l y r e q u e s t an o p i n i o n on t he f o l l o w i n g 
q u e s t i o n s : 

u 1 , Can a c e r t a i n p e r c e n t o f each c l a i m foe p a i d a t 
one t ime and t h e b a l a n c e a t a l a t a r date? 



Mr. M a r v i n R* S a H e n F e b r u a r y 23, )$&$ 

"I* I f the payment o f c l a i m s c anno t be s p l i t , whan 
do t h e c l a i m s have t o be p a l d l 

" 3 . If payments on th® c l a i m s c an b© s p l i t , when do 
t h e payments have t o be i^ade? ' 1 

{\} In answer t o q u e s t i o n Mo. 1, I wau ld a d v i s e t h a t t h e s e 

c l a i m s c a n n o t be p a i d In p i e c e m e a l . 

(2) In answer to you r q u e s t i o n No. 2, i wou ld a d v i s e t h a t 

i n my © p i n i o n t h e words M a s soon as ' p o s s i b l e " i n r e l a t i o n t o the 

d u t y o f payment mean a d m i n i s t r a t i v e l y p o s s i b l e - f o r payments t o 

tea isa^da. 

{3) if*, v i e w o f t h e f o r e g o i n g answer t o you r q u e s t i o n s , answer 

t o q y a s t i o n Ho. 3 i s no t r e q u i r e d . 

Va r y t r u l y y o u r s , 

OSCAR STRAUSS • 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS* l a 



STATE OFFICERS AND DEPARTMENTS: Highway Commis s i on -Budget Law, Ch. 
1962 Code o f Iowa. The Highway Commis s i on , by reason o f Chap te r 57, 
59th G,A. , i n c l u d i n g t he Highway Commiss ion w i t h i n the p r o v i s i o n s o t 
S e c t i o n 8 . 2 , Code o f 1962, became s u b j e c t t o the budget l aw c o n t a i n 
i n Chap te r 8, 1962 Code o f Iowa. 

F e b r u a r y 6, 1963 

nr. M a r v i n R. S e l d s n , J r . 
C o m p t r o l l e r 
L O C A L 

©aar M r . S e l d o m 

R e f e r e n c e i s h e r e i n made t o y ou r s o f J anua r y Ik, 1963, in 

w h i c h you s u b m i t t e d the f o l l o w i n g ; 

" Y o u r a t t e n t i o n Is c a l l e d t o S e c t i o n 8 . 2 , s u b s e c t i o n 
1, Code of I owe, 1962, w h i c h reads as f o l l o w s : 

n , 8 . 2 D e f i n i t i o n s . When u sed i n t h i s c h a p t e r s 
1, The t e rms , " d e p a r t m e n t and e s t a b l i s h m e n t " and 
" d e p a r t m e n t ' o r " e s t a b l i s h m e n t " , mean any e x e c u t i v e 
d e p a r t m e n t , commission., boa rc i , i n s t i t u t i o n , bu r eau , 
o f f i c e , o r o t h e r agency o f the s t a t e government, i n * 
e l u d i n g the s t a t e h i ghway eomml ss i o n , e x c e p t f o r funds 
w h i c h a r e r e q u l r ed ' . t o match f e d e r a l a i d a l l o t t e d t o 
t he " s t a t e by., the ' f e d e r a l ^oyernmeht . for h ighway s p e c i a l 
p u r p o s e s , and e x c e p t the c o u r t s , by wha teve r name c a l l e d , 
o t h e r than the l e g i s l a t u r e , t h a t u s e s , expends o r r e 
c e i v e s any s t a t e f u n d s . ' (Under I I n i n g o u r s ) ' 1 

" The p o r t i o n u n d e r l i n e d above was the A c t pa s s ed by 
the 59 th Gene ra l A s semb ly , Chap te r 57. 

" Y o u r a t t e n t i o n Is a l s o c a l l e d t o S e c t i o n 313 . 5 , Code 
o f Iowa, 1962, th# f i r s t p a r a g r a p h , wh i ch reads as 
f p i l ows J 

" ' 3 1 5 . 5 . S i e n n l a l a p p r o p r i a t l a n - - b u d g e t . A f t e r June 
30, 1939, e x p e n d i t u r e s by the s t a t e h ighway commis s ion 
under s e c t i o n 313.** f o r t he s u p p o r t o f the commis s ion 
and f o r e n g i n e e r i n g and a d m i n i s t r a t i o n o f h ighway work 
and ma in tenance o f the p r i m a r y road sys tem s h a l l be o n l y 
on a u t h o r i z a t i o n by the g e n e r a l a s s e m b l y . 1 

"We r e s p e c t f u l l y r eque s t you r o p i n i o n on the f o l l o w i n g 
que s t i o n s : 

" 1 . W i t h the a d d i t i o n a l l anguage added by the 59 th 
g e n e r a l a s semb ly t o S e c t i o n 8 . 2 , s u b s e c t i o n I, can 
d e p a r t m e n t a l expense da s s t f i c a t i o n s be now budgeted 
by t he g e n e r a l a s sembly t h rough i t s a p p r o p r i a t i o n b i l l s , 
w i t h the o n l y e x c e p t i o n s b e i n g t ho se i n w b i c h f e d e r a l 
m a t c h i n g f unds a r e a l l o t t e d ? 



H r , M a r v i n E. Se i dcm, J r . - t -

H 2 , 9«M8* the language i n s e c t i o n 313.5, r e l a t i n g 
t o * e n g i n e e r i n g ; a<Sroini s t r e t i o n o f h ighway work* 
and ' m a i n t e n a n c e o f the a r l m a r y ro»<s s y s t e m ' i n any 
way l i m i t the budg&tin®, o f t he d e p a r t m e n t a l expense 
a c c o u n t s t o thews two s p e c i f i c a c c o u n t c l a s s i f i c a 
t i o n s ? 

'•3. Can the g e n e r a l a s semb ly In e n a c t i n g the a p p r o 
p r i a t i o n b i l l s f o r the 1363-65 b ' iennium, budget such 
i t a w s a s {but n o t l i m i t e d t o ) t r a f f i c w e i g h i n g o p e r a 
t i o n s , b u l l d i n g s and g round s , p r o p e r t y and equ ipment , 
i n s p e c t i o n s e r v i c e , e s c o r t s a r v i c a and l e g a l s e r v i c e s 
i n c l u d i n g l i t i g a t i o n , a s suming no f e d e r a l match l o g 
fundsT 

" S i n c e t h i s Is o f Immediate impo r tance t o -us i n the 
p r e p a r a t i o n o f t h e G o v e r n o r ' s budget and s u b s e q u e n t l y 
t h a enactment o f a p p r e c i a t i o n s fey fcha g e n e r a l a s s e m b l y , 
we wou ld a p p r e c i a t e you r tamed? a t e c o n s i d e r a t i o n o f 
t h i s r e q u e s t 

In r e p l y t h e r e t o , . I a d v i s e as f o l l o w s . 

(1) ?hu answer t o your q u e s t i o n 1 i s In t h e a f f i susativ®. 

{%} Th* answer t o you r q u e s t i o n 2 i s i n t h a n e g a t i v e . The 

S e c t i o n numbered' i n the q u e s t i o n has baen impl f a t i l y r e p e a l e d by 

the a c t i o n o f the 5St& G e n e r a l A s s emb l y , Chap te r SI. 

{3) The answer t o you r q u e s t i o n 3 Is i n the a f f i r m a t i v e . 

Vary t r u l y y o u r s , 

8SCAH'STRAUSS 
f i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

mi® 



STATE OFFICERS AND DEPARTMENTS: §107.1, 1962 Code of Iowa 
Appointment to Conservation Commission•by Governor . The 
Federal Rural M a i l C a r r i e r i s a Federal o f f i c e r and, t h e r e f o r e , 
i n e l i g i b l e to hold o f f i c e on the St a t e Conservation Commission. 

Honorable Casa? 
S t a t e Representative 
L O C A L 

my --isar Mr. Casays. 
This w i l l acknowledge .gftcaipt of y-e-urs t h * I X t h , 

X#*st.t In v?hl«h you yecjuattad ap •ppiMpfs. concerning tfea 
e l i g i b i l i t y ef a * w a i mail c a r r i e r fc-©.irs*j appointed t o thu 
Can&ervattan C o t s a i s i i o s i ar4 .rafaar t o j i t : ? ? , I * Cadia of lawa. 

In mplv tfea^et'a* 1 a d v i s a a^ fallows? 
The s ^ e t l a a r e f e r r e d ta by vsy, as t a tha <px*llf lea i l e a * 

af. t»as»b**ahiis i n tl&© S t a t a Cartaaxvatl©** Cawis'slon, p r w l d t a 
maong other • pravi»i«f*$ t h e r e i n that: 

"•»*ko parsan a p ^ i j n e d t a s a i d caaaisisslan s h a l l 

a f f t e a . " 
This has had 'the «an$lde^atia« af tha $uprwm Caurt af Marth 
C a r o l i n a , $4 S, I , 1042, i.a*A. l$17A 228, Ann. €a«a® 19X1D 
3,1 *jfoa*s a c t i o n was ferau@l*t t a isipasa © panalty UP^** «" 
paraan who held an tff&ca a r piss# of t r u s t contrary t o the 
C a n s t i t a t i o p ©f «©3rt£i OaaraUna, wfrJUl* damtd t© s^y p©x@&« 
th® r i g h t t a haXd any a f f i c a or p l a c a af i r w s t urKtar'tlw 
Vnil®4 S t a t s i ar asjy 4apaxtmant t h a r w f , or vmd©r th# S t a i a 
of u&Tth Cas-alinaj t a hald any othax ©ffXsa «* piae© of 
t r u s t a r p r o f i t , under t**a a u t h o r i t y of -Nwrth Gas-allots ar fa© 

4 a r c h 22 1963 



Honorable Reed Casey March 22, 1963 

e l i g i b l e to a seat i n e i t h e r house of the assembly. In 
holdi n g t h a t the defendant, a r u r a l m a ll c a r r i e r * was an 
o f f i c e r , the $upa?e.T«e Court of .North C a r o l i n a , i n r e v e r s i n g 
a contrary h o l d i n g by th® lower c o u r t , s t a t e d : 

"By reference to th© p o s t a l laws and r e g u l a t i o n s 
of 1913., i t w i l l be saan ( s a e t i a n 718) t h a t r u r a l 
c a r r i e r s are.appointed by the postmaster generals 
t h a t they are re q u i r e d t© take an oath to support 
the C o n s t i t u t i o n ( s e c t i s n 722), and to execute a 
bond to secure the f a i t h f u l performance of t h e i r 

• d u t i e s ( s e c t i o n 723)j t h a t the oath i s r e f e r r e d to 
as an o f f i c i a l oath ( s e c t i o n 722} s his- d u t i e s are 
designated, as o f f i c i a l d u t i e s ( s e c t i o n 752), and 
raantion i s made of the o f f i c i a l character of the 
c a r r i e r ( s e c t i o n 740). His term and h i s d u t i a s 
are f i x e d by law and not by c o n t r a c t , and the d u t i e s 
are continuing and not i n t e r m i t t e n t and a f f e c t the 
p u b l i c g e n e r a l l y . They are defined t o be; 

" I t i s a l s o provided i n s e c t i o n 741 that a r u r a l 
c a r r i e r s h a l l not hold any s t a t e , county, m u n i c i p a l , 
or township o f f i c e , which i s a p r o h i b i t i o n u s u a l l y 
imposed upon o f f i c e r s and not upon employees. 
'»*•**." 

The r u r a l mail c a r r i e r i s , as we have seen, appointed 
by the Postmaster General, a member of the Cabinet and 
the head of h i s department, and th e r e f o r e comes w i t h i n 
the c l a s s i f i c a t i o n of o f f i c e r s o u t l i n e d i n the C o n s t i 
t u t i o n , as construed by the Supreme Court of the United 
S t a t e s , .and t h i s p o s i t i o n i s not i n c o n f l i c t w i t h 
S t a t e v. Boone, 132 N.C. 119$, 44S.E. 295, i n which i t 
was held that & c a r r i e r ©f mai l s operating upon, a s t a r 
route was not a p u b l i c o f f i c e r , because the .mail c a r r i e r 
i n t hat case was occupying h i s p o s i t i o n under c o n t r a c t 
w i t h a c o n t r a c t o r of the government, and not by the 
appaintment of tha 'kefa-d *of any department of government, 
as i s the r u r a l -mail c a r r i e r . 
" I t was held i n U.S. v. IScCr&jry, 91 Fad, 295, 33 C. 
C.A* 515, that a l e t t e r c a r r i e r ' a p p o i n t e d by the 
Postmaster General was an o f f i c e r * " 



Honorable Reed Casey -3-

"vVe are t h e r e f o r of ©pinion that hi© honor was i n 
e r r o r i n h o l d i n g that a r u r a l mail c a r r i e r i s not 
an o f f i c e r . " 

The laws and r e g u l a t i o n s r e f e r r e d to the f©regain§ case i n 
fo r c e i n 1913 are s t i l l s u b s t a n t i a l l y i n f o r c e and e f f e c t 
and a p p l i c a b l e t o the s i t u a t i o n undar c o n s i d e r a t i o n . P o s t a l 
laws and r e g u l a t i o n s a co m p i l a t i o n i n 1948, appearing to be 
l a t e s t such p u b l i c a t i o n , provides that r u r a l c a r r i e r s are appointed 
by the F i r s t A s s i s t a n t Postmaster Genexal ( S e c t i o n 137,13} 
and are re q u i r e d to take an oath to support the c o n s t i t u t i o n 
(Section 135.4) and they are a l s o r e q u i r e d to execute a. bond 
to insure the performance of t h e i r d u t i e s . (Section 135.15} . 
Under the terras of S e c t i o n 135.27, they are precluded from 
hold i n g any S t a t e , County or M u n i c i p a l Government o f f i c e , 
subject to c e r t a i n exceptions not a p p l i c a b l e here. 

advise you that a r u r a l raaii c a r r i e r i s a f e d e r a l o f f i c e r and 
i n e l i g i b l e to hold membership i n the S t a t e Conservation 
Commission. 

Therefore, on the a u t h o r i t y of the foregoing-, T J, would 

Very t r u l y yours, 

OSCAE STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS t do 



CITIES ANS TOWNS: P u b l i c a t i o n of Town Council proceedings. I368A.3, 
1962 Code of Iowa. Whara thar© »s a newspaper published in a town, 
the proceedings of Town Council of that town i s required to be 
published t h e r e i n pursuant to §368A.3(3)» Codaof 1962. 

March 13, 1963 

Hr. James VanGtnfca'l 
Cass County Attorney 
A t l a n t i c Stat© Bank B u i l d i n g 
A t l a n t i c , Iowa 
Dear Hr. VanSinka1; 

This w i l l *akn©w1a«%a r a c a i p t of yours of tha 7th, l a s t . , l a 
wh l ch you sybro i t1ed the f© 1 i$iaf ng: 

"The Town of Wiota has an a c t u a l p o p u l a t i o n of 184. 
"Tha nawaaaaar which aarvaa Wiota 'is aataal1y 
p r i n t e d I ft A n i t a , Iowa, and has a 'Wtota Haws S e c t i o n . 
Tha nawsp&psrs whieh are d i s t r i b u t e d to r*asldents 
of Wtota and surrounding araa a r a .a rough t from A n i t a 
whar® they • are print-ad to Wloia and nasi lad through 
tha Wiota Post .Offlea* Tha p o s t a l faas ©ra paid at 

• tha feflota Post @ffic# f o r t h i s a«i I i n f . This proev-
a*ura has baan fo\lowaa* f o r ovar fcwa years. 

&:.,r" wThe Town Council of Wiota has fcean of tha l«%ioo 
t h a i s i n e a t h a i r p o p u l a t i o n Is l a s s than 288 thay 
mm complying w i t h tha law fey pos t i n g th^'ir -eouneU 
proceedings i n thraa p u b l i c places* 
**?h* s t a t u t e 1«volva$ *n tha second p o r t i o n o f -para
graph 3 o f Se c t i o n 3a8a*3 raads as f o l l o w s : 
***?**& p r o v i s i o n s o f t h i s safe-sac f l o p shall'tee f u l l y 
a p p l l c a h t a in towns In which a. nawspapar .-is pufe 1 !sh@-d 
or' In towns o f 29§ po p u l a t i o n o r ovar but in a l l othar 
towns tha p o s t i n g o f such statement In %Hrm pub H e 
placas s h a l l fea s u f f i c i e n t camp!lance h a r a w l t h V 
'*! hava rm$ tha o p i n i o n s deal \n$ with what c o n s t i t u t e s 
p u b l i s h i n g a nawsp&par and you can assures that a 
nawspapar Is p M b l l s h a d In tha Town o f H i p t a . 
"Tha question than remains, i s p o s t i n g of the ssouncH 
pr&c&9&in%$ 'In thraa p u b l i c plaeas camp! lanca w i t h tha 
.portion of th© s t a t a t a afeova quoted.** 
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In r e p l y t h e r e t o , I a d v i s e as f o l l o w s : 

I t a p p e a r i n g from the f o r e g o i n g t h a t Wiota i s a town i n which 

a newspaper i s p u b l i s h e d , and thus w i t h i n the p r o v i s i o n s o f the 

f o r e g o i n g c i t e d s t a t u t e , the Town C l e r k i s r e q u i r e d to p u b l i s h the 

c o u n c i l ' s p r o c e e d i n g s i n ac c o r d a n c e w i t h the p r o v i s i o n s o f §3&8A.3 

(3), Code o f 1962. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General OS: l a 



^"PLf D ?VNTY 0 FfICE8S- §39.18, 1962 Code of Iowa, 843.8 and 
by i ; * ?! 1 ™ a i A m a m b " o f t h e Board of Suoervisors may n i t 

s t i l l e l i g i b l e to « , ( the o f f i c e Ihich he was elected b e S f n a ^ ^ 
year following his election, may resign from ?he offi« ^whic ' n ' h e , « 

f"oJ f i l l e d ? * ^ ^ " - i f t X t ^ l l 
A p r i l 9, 1963 

m, Howard B, Sanger 
County Attorney 
Fremont County 
H«Atoux9» lm& 

0«a* Mr. ttangatri 

This w i l l »cte<jwie4§e receipt of yours ©f the 22 and. 
the t9 i n which you submittal tha CoUowlftfl* 

"Our eountv a n g i n a l r©&igniKl thft f i r s t part ©f 
this menth, -his resignation *£f.#etiva .April 1st. 
To <$«ttt tiw .b@ar*3 h*ft lb#*a «nirbl# to f i n d © ar*pl*<j«* 
afent f o t ih® eo«j*fcy anfin^ar* femw, e l tha 
^b«2rs of the mm& of $up$mtwt$ i t $• s*#Ui*r*«! 
*n$ta*«ir and q u a l i f l * ! f o r t h » My f i r s t mmtim 
i s i Can t & i * « s s & » * o l the boa*d $« p m t ^ » i#ava 
of «to*«ACft to mxk t&t tha e w t y *» its* angiaew 
u n t i l a ^ a i i f i e d mm safc b® him4 mA t&«in • aretuam m 
a mw&tsr '©f the t s s ^ r d . - • 
A raes&ar 4f w B@ai4 $f &es»$svi*«jF* was • *?a~«a**t<t<* 
X» * t ?=i@v«te#s fo r a tasie ©f '/aar& * < « K w n « i t » 
January l e t , 1.944. i f t h i s should mm **ai§n 
h a s " h i t ©ffiefr w#yla fc# b# eH$£toi« to ̂ m l i f y md 
serve f « v th* t a w f « r which fc# #leet«cl Gwmmntin® 
j * K * t » y 1st, 1964," 
May a forwent mta&sr of the m&4 of Supervisors rs&ign ^ 
Iran hi© prs»*n* i s « an<S aiao r#$i§n a l f a c t i v * imediateiy 
fxm h i s teiB» £or uhiefc he was #i»ct«<i ani ^ * i c h c o w n c s s 
January and., : 
i n reply tharat$» I advise* 
1. 1 am of the opinion that. # aattbar of the Board of 

Supervisors' saay not taft* #, laava of « b » t n a * from the board to 
accept m ai>i>oint®©nt an# pwrv* as county *n%imm u n t i l the 
posi t i o n can I*© £1X1*3 pftiNMWtatly* Ha weaid occupying two 



Mr. Howard B. ^enger A p r i l 9, 1963 

ineesipatlole o f f i c e s at tha aasa© tins®. 
2. I ain of the opinion that a member of th® Board of 

Supervisora who resigns a f t e r election to the o f f i c e of 
Supervisor f or the term beginning one year a f t e r election 
i s s t i l l e l i g i b l e to f i l l th© o f f i c e to which he was elected. 
Section 39.1c;* Code of 1962, shakes no d i s t i n c t i o n between 
a oejobwr of the Board of Supervisors and a non-member' thereof 
In connection with the f i l l i n g of the o f f i c e of Supervisor 
one year a f t e r his ©lection and p r i o r to q u a l i f y i n g . 

3. In a© far aa tha power of a Supervisor-elect to 
resign from tha term f o r which ha was elected beginning January 
a, 1964, X would -advises 

The following Jowa Code Provisions should be recognized 
as. pertinent to the problem at hand? 

S e c t i o n 43.1s A f f i d a v i t hy candidate. Every candidate 
s h a l l siake and f i l e an a f f i d a v i t i n substa n t i a l l y the 
§mm formi 

furthermore declare that i f X am nominated 
and elected I w i l l q u a l i f y as such officer.*' 

"Section 69.2 What constitutes vacancy, Every c i v i l 
o f f i c e s h a l l be vacant upon, the happening of eith e r of 
of the f b i l l i n g events? 

(4) The resignation or death of the incumbent* or of 
the officer-select, before q u a l i f y i n g . " 
The obvious problem posed considering thesa provision* 

together i s that the candidate agrees i n the required a f f i d a v i t 



' i r. A o r i l 9, 1963 *ur. B-award B. danger H ' 

that ha w i l l q u a l i f y as such o f f i c e r but at the same time his 
resignation as an officers-elect before q u a l i f y i n g creates a 
vacancy. Upon a search of the authorities i t appears that t h i s 
*ame problem has been previously faced. Tbus, i n §ta,teHamilton* 
38 Nev. 418, 111 Par 1026 (19.10), where the candidate had 
agreed to qualify i t was held that because of the a f f i d a v i t he 
was precluded from resignation. However, i t i s important to 
point out that there was no provisions appearing i n which resignation 
would constitute a vacancy. In El&wick v.., Rati i f f > 166 Ky. .149, 
179 11 (19i5)» where an a f f i d a v i t to the same affect was 
given and where a provision was made f o r the creation ©f a 
vacancy by resignation the court held the candidate could with
draw and stated a 179 £ft page 12 i n regard to the contention 
that the a f f i d a v i t prevented withdraw!s 

*'But such i s not the effect to be given to that statutei 
i t was only f o r the purpose of requiring men who sought 
nominations to he in good f a i t h at the tlase, and to 
sincerely represent his party as i t s candidate at the 
ensuing e l e c t i o n . I t was not contemplated by the statute 
that a'change i n man's situations between August and 
November should deprive him of the right to decline to 
represent his party when change of conditions or circuraftances 
i n his opinion authorized i t > " 
Thus, based upon these authorities i s my conclusion that not 

withstanding the candidate agrees- to q u a l i f y i f elected any provision 
e x i s t i n g f o r creating a vacancy where an elected candidate resigns 
before q u a l i f y i n g , the ri g h t of the elected party to resign p r i o r to 
qu a l i f y i n g January 2, 1964 i s preserved. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 



CONSTITUTIONAL LAW Ch. 79.1, Code of Iowa, i 9 6 0 OAG 189-Amount 
of v a c t i o n p e r each employee. S t a t e Employee.is e n t i t l e d t o 
a v a c a t i o n w i t h pay a t the t e r m i n a t i o n of ore y e a r of employment, 
at the t e r m i n a t i o n of 2 yea r s of employment, and at t h e t e r m i n a t i o n . 
o f 10 ye a r s of employment and such r i g h t may be e x e r c i s e d p r i o r 
t o t he a n n i v e r s a r y date as a u t h o r i z e d by the head of the Department. 
Persons w o r k i n g 2 or 3 hours a day are not e n t i t l e d t o a p a i d 
v a c a t i o n . 

May 31, 1963 

St a t e P®z$mml 0 i r h e t o r 
L O G A I 

Seas- S i r t 
miQ*M*ze h e r e i n made fc© yours o f ih# 3 u l t . In «hieh 

you su&i&tted the f o i l o ^ i n g s 
*Upm request of o»» S t r a u s s , 1 F i r s t A&#i#i#rtt &%%&&i9y 
Gwearai • I have s*sufe«itt«<& c e r t a i n p a r t s of the &h#ve 
iMmti«ne4 qp#sti«ms» which X r e a p # o t f u i l y request s*ox« 
sp & e i f i c i n f o r m a t i o n . 

i . Chspte* 7?,1, Code of Xewa, s t i p u l a t e i n 
p a r t as follows* A l l employees of the «t«t*»* 
are p a n t e d « a week's v a c a t i o n MJsM one v«a#*a 
a?api«yiaea.t and t«r«* wife's v a c a t i o n ai^a*., the 
second and through the tenth. year of w»X«yne*t 
md three waste's a f t * * the ten t h and a i l eut>-
tequent years of #$pi©y«©«t# with pay. Said 
'vacations a f t e r t he f i r s t complete year of #sploy~ 
a»nt s h a l l he f rante d , MmMMMm^LJmk^MMmx 
.afate. -at t o * d i s c r e t i o n smf €#nv««ief>e# of tne 
head m the department» *$en«y, or ee&saisaioa. 

The questions I r a i s e are t w o f o l d . (/•) ooe& the pSirasae 
'royardles»y a n n i v e r s a r y dats^ that an tm/ioyee 
a*ter completing one ya*y of continuous s e r v i c e and c i a r t * 
ln9 i h t o the second year of sapla/awo.t, e n t i t l e t s i d 
employes? j>xlor t o h i s annl-bsrsery d a l e , f o r such 2nd year 
of s ? V l d ^ > f t t to two week'* vacation wjf, (DJ wens Id the 
asove employee he required t o vault before t a k i n g hit* 

' v a c a t i o n t i l l a f t e ? he had e staple t-sd h i e mcmvS ?u.ll y s?sr? 
I t woulo appear t h a t the phraseology wfced i n thi& s e c t i o n 
i«» »«eev.hat ambiguous, X refs*r & p 9 c i f i v a l l y tnat i n oach 
inst a n c e where i n f e r e n c e i s made to vacation p e r i o d , the 
woxd ' a f t e r * i s u&ed, which should i n d i c a t e t h a t i n each 
inst a n c e the employee i s r e q u i r e d t o complete the vpaeiflef 



Mr. B. E. Conner ' -2-
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required veers before e l i g i b l e fox that p a r t i c u l a r 
v acation p e r i o d . However., on Page 219, r e p o r t of the 
Attorney G e n e r ^ i 9 6 0 , your n o t a t i o n i s made as regards 
vacations f o r s t a t e employees. 
'Head ef department, commission or agency, of the state 
of Iowa may a l l o w employee vacation p r i o r to the: 
anniversary date, provided employee has completed one 
f u l l year of employment.* ( G i l l to O'Connor, State 
Tax Commissien, 3-24-60). #60-S-2C. 
I t would appear t h a t an employee under the above i n t e r 
p r e t a t i o n would be allowed two week* s vacation anytime-
a f t e r or anytime p r i o r to h i s anniversary date. 

I I . deference i s made to. a r u l i n g r e l a t i v e to 
part*time personnel and t h e i r r e g u l a r 
entitlement vacation time (Attorney General's 
Opinion, Pg. 189„ 

This r e l i n g deals w i t h part-time employees who have worked 
l e s s than f u l l time as a s t a t e employee'. There are some 
departments of the s t a t e who have f o r a number of years, 
due to i n s u f f i c i e n t p o s i t i o n s on t h e i r Table of Organizat
i o n , employed personnel on a temporary s t a t u s , who have 
f o r a l l inter*t and. purposes, been employed f u l l , , time, that 
i s , persons who have worked f i v e days per week f o r a f i f t y -
two week year, continuously. They are, however, and have 
f o r some time, been c l a s s i f i e d as temporary employees, 
should these people be e n t i t l e d t o v a c a t i o n r i g h t s with- .pay?" 
In r e p l y t h e r e t o , I advise; 
In answer to the problems presented by part I your a t t e n t i n 

i s directed t o i960 GAG 219 which you r e f e r r e d t o and which statesi 
"The l a s t sentence of the s t a t u t e (§79.1) above set out was 
added t o the law by the 58th General Assembly md c l e a r l y 
establishes a u t h o r i t y In the commission or head of depart* 
meat to a l l o w an employee who has completed one year's 
employment h i s vacation p r i o r to the occurrence of h i s 
anniversary date,' 
Thus, i n answer to your s p e c i f i c .question, the commission 
or head of the department, In i t s d i s c r e t i o n , may allow X 
h i s v a c a t i o n p r i o r t o h i s anniversary date." 
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More s p e c i f i c a l l y , i t appears that an employee i s e n t i t l e d 
as a matter of r i g h t to a v a c a t i o n a f t e r one year of s e r v i c e , a f t e r 
two years of s e r v i c e , and a f t e r ten years of s e r v i c e . However, 
a f t e r the f i r s t year of employment, t h i s r i g h t may be exercised 
by the employee and a v a c a t i o n taken p r i o r to the anniversary 
date of employment i n any year i f the head of any department or 
agency of 'government at h i s convenience and d i s c r e t i o n authorizes 
a vacation at such time. 

In answer to the problem presented by p a r t I I i n your l e t t e r , 
i960 OAG 189 should be examined c a r e f u l l y . The s i t u a t i o n and 
question presented by that opinion were as f o l l o w s ; 

"Are r e g u l a r l y employed part time people l e g a l l y e n t i t l e d 
to v a c a t i o n time? The'following two cases I l l u s t r a t e the 
problem: 

"A person has worked a number of years g i v i n g about 
one-fourth of h i s time. .Another person i s working 
one-half time and has so worked f o r two years. 
"Are these two employees e n t i t l e d to v a c a t i o n w i t h 
pay?" 

Appling S e ction 79.1, the question was answered as 
f o l l o w s % 

"This s t a t u t e does not expressly provide a v a c a t i o n allowance 
with pay f o r these s e r v i c e s . However, i t s terras and previous 
l e g a l i n t e r p r e t a t i o n s thereof preclude i m p l i c a t i o n thereof/' 
Among these i s the • assumption that, a year i s a u n i t of 
time c o n d i t i o n i n g an employee's r i g h t to v a c a t i o n with 
pay and the amount of the v a c a t i o n i s measured by the year 
u n i t of employment, More p a r t i c u l a r l y , the day t h a t measures 
time under the s t a t u t e i s a 'calendar day and not a working 
day.' See 1954 Report of the Attorney General, page 28. 
A calendar day i s a day of twenty-four hours. A week under 
the s t a t u t e , t h e r e f o r e , p l a i n l y c o n s i s t s of seven calendar 
days. A week i s seven consecutive days, o r d i n a r i l y beginning 
with Sunday and ending w i t h .the f o l l o w i n g Saturday. See #&rds 
and - phrases, Volume 45, page 12 et se*j. In other words, a 
va c a t i o n day i s a calendar day. An employee working two hours 
or three hours, i f e n t i t l e d to a vacation at a l l , would 
under t h i s i n t e r p r e t a t i o n be e n t i t l e d to a calendar day 
with pay. The anomalous character of t h i s c o n c l u s i o n i s 
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apparent when the ferefoinfg *hew& such an employee taking 
a calendar day vacation -with pay m tht equivalent of a 
day of iwss or three hour s e r v i c e with pav* Clearly» t h i s 
was not the l e g i s l a t i v e intent.- The. e&plsy-ees described 
fey you are ne t " t h e r e f o r e e n t i t l e d t $ vacation w i t h pay 
under s e c t i o n 79.1.* 

Thus, i n chert i t was f e l t that thus© employees whe worked 
only a few hours a day were *M>* e n t i t l e d to & vacation because 
of the i n e q u a l i t y between the day of a few hours and the calendar 
day as contemplated by S e c t i o n 79.1. However, i n the s i t u a t i o n 
.at hand t h i s i s not the problem. Instead the employee* you 
mentioned, although c l a s s i f i e d as temporary, «*©rk a f u l l day 
the year round and therefore should be e n t i t l e d t e a v a c a t i o n 
sine© the I n e q u a l i t y contemplated toy the previous sentlened 
opinion i s not present. 

In i960 Qti& ISv the s p e c i f i c prebiem xai*e4 was whether 
greopie «ho only d e w t f one-fourth or one-half af t h e i r time to 
work are e n t i t l e d to a paid v a c a t i o n under Section- 79.1, The 
problem was disposed of In the -aegative under the r a t i o n a l e 
that .only a 2 or 3 hour w&rk day i s not equivalent t o a calendar 
day as contemplated by Se c t i o n 79.1, 

Applying the r a t i o n a l e t® the pr^blesj at hand wiser® people, 
although c l a s s i f i e d as temporary, work 0 hours a day, 52 weeke 
per year, I t would be my ©pinic-o the work day and the calender 
day would be equi v a l e n t and t h e r e f o r e a vacation would toe i n 
order. 

Very t r u l y yours, 

OSCAR STRAUSS 
f i r s t A * s i s t e n t Attorney General 



wwews sssfcr 
June 27, 1963 

Mr, r , P, Patterson 
Secretary 
Soldier's Bonus Board 
I 0 € A L 
Dear Mr. Patterson; 

This i s i n answer to your recent question i n regard 
to Soldiers and S a i l o r s Relief i n which you asked: 

"John Jones, wife and three children 
l i v i n g i n Iowa. On January 4, 1963, 
Jones goes to Montana and marries 
another w«a«. On January 17, 1963, 
th* eeeond Mrs. Jones ha,© a. baby* On 
February 2-3, 1963 Jones and his f i r s t 
wife are divorced, -Would the toaby 
botn to Jon&s and his second wife be 
a legitimate ch i l d ? " 
In response thereto 1 advise as followsi 
The issue of a void marriage art i l l e g i t i m a t e i n the 

absence of a statutory prevision dsciarimjs such issue legitimate. 
10 C.J.S,, Bastards §2. In Iowa a bigamous marriage i s void 
and unless i t was mistakenly believed that the f i r s t spouse 
was dead, the issue of the void marriage are i l l e g i t i m a t e . Se$ 
Iowa Code, 1962* J$S9S.23 and 595*19, 

However, a bastard may be leg i t i m i z e d i n Iowa under the 
authority of X-ewa Code, 1962, §593.18 which provides? 
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*§S§*1S ;i*pa@ l e g i t i m i s e d . I l l e g i t i m a t e ehildrftn 
ke©«ae l«fiti«at« by the ©arriaf© of t h e i r pjtiranta** 
Aithuu^h decided i n Iowa, the marriaf© conteiaplateoi 

toy if* otfeejt a t t t t a ha* hmn kmM t& eafe.r*ce s ccNawm* 
l w la&rrisf® a$ • esivtarasiesl to this itat%st$£y, cara&aial ^yria-ge, 
Z$J&JLz,-$®8$®* Kv, U7.t M 11 (1941), ®n& fraiy&a 
y ^ . g f e l r ^ 3T* 111* 39 H.E, 2d 990 Uf4£). 

l a |®i a ê ŵ -̂*i'if4«f i&&a**laf© i& rweogrd&asi as a v s i i * l 
n a ^ i s ^ a zmid p$%%ibly t f t a b l i f h ^ s i wha-a?̂  the pa#ti$& e#h«teit 
a f t a * tha f isrit i&^rt&$« .!$> tf£*«6lvej4 a-ltha* fey sie-ath sir fey 
diwvea* XI D»L*E* -&4. I*> a$$iiieft th& t$m i t ^ i f 
has pr©vi4«stl i n |&f&*19(4} as f^ilawaj 

¥%ii jtianrltoata* Marriages iMrtweea 
the following p$T$m& -shall l>£ v#i<l? 
* •** * 

4. §stwe$& pmrnm eitheir ©£ nfcea has a 
byafeand or wifa-XtvAs^t fcut* i f tto* p a r t i e s 
l i v e ami e#haMi t©§«ifce;p af t e r the <&ealh 
®t tilv«rea ©f ihe. fbawaar huabajHl ®x wife* 
s*M#t Aareias* s h a l l M v a l i d . " 
!h«£» i t i s ay cwic l e s i o n that tba Remand of §39$,18 

km tmm m&tisfisssl if? this* -$.aa#» that G S ^ f e i t a i i w i of 
j.c&#g «.ad his itcQAi w i l t i&Ximkn$ -the diverse validated 
th e i r ®th®mim ki^mmm mior^i^gi?, t h ^ ^ s f ^ r t «feii# barn 
t * .Jfaat* ami h i a *a««*i$ wifa i a l^§iti^t#. 

Vtry t r u l y ymtrtt 

OSCAR $ T W S 
Fistst Atalstant Attorney funeral 



jam SHIPS: Power i s l i m i t e d to c i t i e s ^ f a r as f i r e protection 
i s concerned to j o i n t 'ac'tlerT ̂ t h oth&r c i t i e s . t o w n s or townships. 
§"|368.l2V 357A.9* Code of Iowa, 1962. So f a r as c i t i e s to j o i n ~ 
other agencies of government f o r f i r e protection i s l i m i t e d to 
j o i n t actions with other c i t i e s * towns* or townships. Action 
j o i n t l y with f i r e d i s t r i c t s established under the provisions of 
357A, Code of 1962 i s not authorized. 

June 20, 1963 

Mr. 4**1 t«r i.» Saur 
Fayette Ceunty Attorney 
22 Bmi Chaxiaa 
Oolwain, Iowa 
&TT&iTXQMt * l r . J , C. Jt&naaa 
Penr Mr* J^hn&ons 

BMtr#n.£<e kaardifs made to yt?urf @f tha &2 i n s t * i n 
ttfe&eh you suiNsltte^ th« f o l l o w i n p 

w&ava#al twmahi^s ir« ?ay*tta a M Clayis** 
Counties are contemplating the organisation of a 
fif-# d i s t r i c t y.rid#.i'• th© provision* of Chapter 
3H?A, at*d s&vtr&i ^•s##ilon& have •arisen B r i t a i n * 
ing to th» pxm®$®&® to $>a foll#w«d i n organising 
tfeis d i s t r i c t . 
In the f i r s t piae®, i t i s c»nt#$^iat©d that the 
currently a&tai>il*heti boundaries, of tha Valley 
Ccwramunity School D i s t r i c t w i l l && «s«»d to c o k j -

priaa tha proposed f i r * d i s t r i c t * Though 
th i s d i s t r i c t «utc» across county and town&htp Unas, 
i t would ^p^ear that such M d i s t r i c t *mul4 
proper umiaar tha provisions s*ctiw>$ 3S7A*l 
and 35?";, :u Tho questions, h$rt§ arifce fx*m the 
f a s t that the pffopQ&atf f i x * d i s t f c l s t vdJLl l n ~ 
elude tha incorporated towi* of ciaxtntoat* tfi§in 

Sactian $$7A*% iwawlste* th&t &n t i ^ e t l m ahaAX 
tot &&U#d -and 'that £fg&t # t » x*&idih§ 
is&ihln i h t «li«strict at th® t i s e af 'the t i t c t l ^ n 
a h a l i tea # n t i i l e d to vote,* t h i s ©itctiof* i s 
fsst ih«t purpoae of sppr©vin§ a i t * levy, ^t%4 
f a r tfe# |mrp#s® of #^otntin$ tofeataefk'"f«r tha 
f i r e d i s t r i c t * In tmims f o r tte® %m l«vy to fea 
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approved, i t m u s t , carry t>; a favor sola vote of 
fac t i o n &>?-,l2 provides that c i t i e s and 

%mn% s h a l l have the power to operata j o i n t l y 
'with any other c i t y , tm&i or aoimshlp* for the 
purpose of maintaining f i r e protection services. 
For t h i s authority to be granted« the proposition 
aust receive a majority vote i n favor thereof. 
The q u e at! on 55 a r i s i n g ara as follows? 

1. S«ctl©n 36-s»ia f i v e s c i t i e s tlie power 
to Jwin f a c i l i t i e s with other c i t i e s , 
towns or townships. There it- no mention 
fiiade of j o i n i n g f a c i l i t i e s wlth a f i r e 
d i s t r i c t . Can t h i s section, be interpreted 
to allow c i t i e * to j v l n f a c i l i t i e s also 
#ith a f i r e d i s t r i c t , even though this 
power i s not s p e c i f i c a l l y granted i n the 
Code Section? {tfjoutd the new 'Hose Kule* 
Statute allow f o r # «or** Ubaxal interpre
tation vf this s^cclon* and wouid the 
fact '-bat Chapter 3a?^ was anac&ad raan/ 
y&ars af t«tr Chapter 36; a f f e c t th« i n t e r 
pretation vf Section 3v..l2f) 

4 , ueya-fdiny e l e c t i o n procedure? i n the- event 
that the answer to paragraph 1 i s aflixmativas 
A. separate alactit.w be held in 

©sen of the three c i t i o t apart from 
the general ®1at Hion held throughout, 
the proposed f i r e d i s t r i c t . 

S. .Viust there te tv*o tjuestAcna ^uoa&itted 
to ih<a voters i n the incorporated c i t i e s ~ 
ona question proposed under section 
as to whether or „>ot the c i t y should j o i n 
*#ith the fir© d i s t r i c t * and a aecond q ^ ^ i -
ion under Section 3 3 ? c a l l i n g f c r the 
approval of th® proposed tax lev/'? 

3. I f ttia proposition cone*rnin^ the j-olning of 
f a c i l i t i e s with the f i x e d i s t r i c t f a i l s to 
carry fey a .majority vote i n any or a l l of the 

nasted tmm* iMm are tha-v^tes cast 
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i n tnoso loans concerning iita ^ropos&d 
tax ie^ry not counted i n th$ tabulation ui 
vataa khxoughoui the* a o t i r a d i s t r i c t uridar 
section 3"i?'\*9 to dalajraaina whoth&r or not 

• of the votes cast favored the levying 
of tax'/ 

Th$r«* ars? ^ v w r a l school d i s t r i c t s that aro planning 
to f ors* f i r e d i s t r i c t s und^r a plan s i m i l a r to this 
on©, and course, tb#y ar« encountering tnose 
questions with incorporated towns included within 
I'm proposed d i s t r i c t - * Ther^for^* wo would c e r t a i n l y 
appreciate ycwr is#a#diatc- axt^ntion to th i s rs-Oju^st.v 

If* r t p l y tharoio i would advise chat '~>&etî n 36u.XI, 
Cod# of if#2 p l a i n l y .limits the pmm$ of the c i t i e s i n m 
f a r a& f i r e prot«tlon, i s conctrn^d t«s Joint action with 
other s!ti©s* towns * or tawasJiipa* Insofar as a%»cfe pro^ 
t@eti.on i s cweaomad-, t h i s precludes c i t i t a f r o * aoting 
J o i n t l y with fir® d i s t r i c t s «*ta&XAaha4 undor the p r o v i i i ^ n s 
of Cfeaptar 3;>7A. of i % 2 , This eoncTusipn i s consistent 
with t'fvs implications of Chapter that s^ch chapter 07A 

&&m not ineiwdo w i t h i n i t s t®m& o i t i t f s and terns, 
itfcias? opinions of th i s D@partgj$nt~~onf issued Hay •6t l f 5 S 
to l i t , Harold 0 . J3wKay* Cass County Attorney* on# issy#d 
Jan««r^ $ f %m j i r . Gordon i * #in&i4.t &o$$s^th County 
Attorney. €of&$§ &f tfcaa* opinions art h&r&to attae&td. 
In v i t w of in® f«r§oisa§« mmm to *&« r o s i n i n g ^taatiofsa 
i s not r^pi3md» 

V ^ y tpyly y#y>rss 

F i r n t Assistant Attorney 0#n#rai 

mailto:t@eti.on


COUNTY AND COUNTY OFFICERS: §§4 and 5 , S. F. 402. mere there 
.are less than p nominated and the statute requires 5, a vacancy 
in o f f i c e w i l l r e s u l t to be f i l l e d by^evemor. Where only four 
persons are nominated for the o f f i c e of D i s t r i c t J u d i c i a l 
Commissioner, and the statute requires the. nomination of f i v e , 
there w i l l be a vacancy i n o f f i c e t o be f i l l e d by the governor. 

June 7, 1963 

Helen H. iyrnan 
Clark of Supreme Court 

&@ar Hadaw: 
This w i l I acknowledge receipt of yours of the hth 

Inst in which you Submitted the following: 
"SectIon % provides that each j u d i c i a l d i s t r i c t 
s h a l l e l e c t f i v e electors of the d i s t r i c t to th© 
d i s t r i c t J u d i c i a l nominating commission for terms 
c<MWfj#ncin§ duly I, l.f&.3» 
Section 9 gives a samp J© of the b a l l o t , which 
states *¥©te for (state nosiberV 
i f a b a l l o t is marked, voting for less than 
f i v e , is It to fee coyntedi 5 

There ar© several J u d i c i a l • i l s t r i c t s 'which 
have nominated only four. 
If you. should deefee It **»ild not be counted, 
would %xe huve •authority to have a notation printed 
an the b a l l o t that f i v e .must tea voted f o r ? M 

In rejply thereto 1 would advise you that tha 60th 
General Assembly by Senate f I l a 'kQS.. of sated fey Section k 
thereof, the d i s t r i c t J u d i c i a l $l€H»in®tin§ Commission con
s i s t i n g of 1@ members ere officers., I to be appointed 
by the Governor and S to be elected fey the bar of each 



Helen M. Lyman _ 
' • June /, xVoo 

J u d i c i a l D i s t r i c t . S e c t i o n 5 o f Senate F i l e 402 p r o v i d e d 

f o r the f i l l i n g o f v a c a n c i e s i n Commission. However, such 

a c t f a i l i n g to d e f i n e what c o n s t i t u t e s a vacancy w i t h i n i t s 

terms, r e s o r t must be had to the g e n e r a l s t a t u t e p r o v i d i n g 

f o r f i l l i n g v a c a n c i e s i n an o f f i c e . T h i s S e c t i o n i s 69.2. 

Code o f 1962, and a c c o r d i n g to i t , the f a i l u r e t o e l e c t a t 

the p r o p e r e l e c t i o n o r to a p p o i n t w i t h i n the time f i x e d by 

law c r e a t e s a vacancy i n o f f i c e . Thus, where t h e r e were o n l y 

k nominated f o r t h e s e o f f i c e s o r any number l e s s than 5, 

the number: nominated, whether t h e r e be 5 o r k o r o t h e r such 

number, o n l y such number may be e l e c t e d . A vacancy i n 

one o f f i c e i f o n l y k a r e nominated r e s u l t s -

W h i l e t h e r e i s p r o v i s i o n i n S e c t i o n 5 o f Senate F i l e 

402 f o r the f i l l i n g o f the vacarPy i n the Gomm i ss i o n , such 

p r o v i s i o n does not i n c l u d e w i t h i n i t s terms any method o f 

f i l l i n g a vacancy c r e a t e d p r i o r to the c a p a c i t y o f the 

Commissions a c t as an o f f i c i a l body. Thus, r e s o r t must be had 

to A r t i c l e IV, S e c t i o n 10 o f the C o n s t i t u t i o n i n v e s t i n g the 

Governor w i t h the power to f i l l such vacancy. 

Thus, in answer to your q u e s t i o n where l e s s than 5 

c a n d i d a t e s a r e nominated, the v o t e f o r k s h o u l d be counted. 
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A vacancy r e s u l t i n g from the f a i l u r e t o nominate the f i f t h 

c a n d i d a t e s h a l l fee f i l l e d by the Governor, 

5 am o f the o p i n i o n t h a t you would have the a u t h o r i t y 

t o p l a c e upon the p r i n t e d b a i l o t t h a t £ a r e t o be e l e c t e d . 

Very t r u l y y o u r s , 

OSCAR STRAdSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OSsdo 



STATE OFFICERS AND DEPARTMENTSs Power of Executive C o u n c i l with 
respect to contingent fund -~ S.F. 460, 60th G.A., §§19.7, 19.29, 
1962 Code. The 60th G.A. i n c r e a t i n g the contingent fund of 
$2,000,000.00 omitted the p r o v i s i o n contained i n the 59th G.A. Act 
that a l l o c a t e d from the general contingent fund of the s t a t e to 
be made by the Budget and F i n a n c i a l C o n t r o l Committee only f o r 
contingencies other than f o r those concerning §19.7, 1958 Code; 
t h e r e f o r e , powers p r e v i o u s l y e x i s t i n g i n the executive c o u n c i l 
under §19.7 have been r e s t o r e d . There was preserved arid r e s t o r e d 
to the executive c o u n c i l the J u l y 30, 1963 
power to provide f o r i t s use 
from the general fund of the 
s t a t e . 

Mr. w. C» vfellnari, Secretary 
Executive C o u n c i l of Iowa 
L O C A L 
Dear h\x, we 1 imam 

Reference i s h e r e i n made to yours of J u l y 8th l o s t . i n 
which you submit the following? 

"In -the past., whenever the Executive C o u n c i l i s i n 
need of funds, or when the Executive C o u n c i l Is 
asked tc provide•funds f o r storm or f i r e damage 
to v a r i o u s State b u i l d i n g s , a R e s o l u t i o n f o r these 
funds i s approved by the s a i d C o u n c i l from the 
Contingent" Fund e s t a b l i s h e d by S e c t i o n 19.7, Code 
of Iowa, 1.962. And the Contingent fund, l a c k i n g 
s u f f i c i e n t money, funds are set aside from the 
General Revenue Fund of the .State and c r e d i t e d 
to the Executive C o u n c i l as provided by Section 
19.29 9 Code of Iowa, 1962. 
"We would appreciate an o p i n i o n as to whether the 
s a i d C o u n c i l s t i l l has the power to use funds i n 
the above manner." 
In r e p l y thereto I would advise t h a t the 59th General Assem

b l y , Chapter 51, provided that a l l o c a t i o n s fxo® the general Con
ti n g e n t fund of the s t a t e would be made by the Budget and Finance 
Control. Car-mittes only f o r contingencies other than those con
cerning Chapter 19.7, Code of lc-mat 1958. 

This a p p r o p r i a t i o n and i t s uses i s contained i n a temporary 
Act which ex p i r e d J u l y 1, 1963. The 60th General Assembly made 
a l i k e a p p r o p r i a t i o n by Senate F i l e 460 i n terms as f o l l o w s J 



Mr. WL C. Weliman -2 

"Said contingent fund s h a l l be administered by the 
budget and f i n a n c i a l c e n t r e ! committee and a l l o c a 
t i o n s therefrom may be made only fox contingencies 
a r i s i n g during the biennium which are l e g a l l y pay
able from the funds of the s t a t e , " 
This a p p r o p r i a t i o n of a two m i l l i o n d o l l a r ($2,000,000,00) 

Contingent fund i s without the p r o v i s i o n r e s t r i c t i n g the area of 
i t s a u t h o r i t y to these other than contingencies covered by S e c t i o n 
19.7, Cede of .Iowa, 1962. 

As a r e s u l t .of t h i s l e g i s l a t i o n , I araef the opi n i o n that the 
powers p r e v i o u s l y e x i s t i n g i n -the Executive C o u n c i l under the pro
v i s i o n s of S e c t i o n 19.7, Code of Iowa, 1962, have been r e s t o r e d . 

Therefore, the power of the c o u n c i l with respect to p r o v i d 
i n g funds, f o r i t s use under the Contingent fund p r o v i s i o n s of 
Se c t i o n 19,7, may foe provided froia the General fund i n the manner 
described i n your l e t t e r . 

Yours very t r u l y , 

•GSGAS STRAUSS 
F i r s t A s s i s t a n t Attorney General 

GSjjb 



STATE OFFICERS AMD ©EPARTMEWTS* Senate R e s o l u t i o n 2 o f the 60th 
G.A. Is n e i t h e r a Senate Concurrent nor a Senate J o i n t R e s o l u t j o n , 
but a r e s o l u t i o n of the Senate committing the L e g i s l a t u r e and i t s 
committees to f u n c t i o n in respect to l e g i s l a t i v e matters without 
the concurrence of the House of Representatives, end, t h e r e f o r e , 
such r e s o l u t i o n does not c o n s t i t u t e l e g i s l a t i v e a c t i o n . 

J u l y 17, \3i3 

ftr.- A.l\m £• ftoyhont, © 1 ra& tor 
i«f Isletl¥® fcasaarch Saraaa 
L O C A L 
CN&ar Mr. Kayhonss 

H^fer^ncss i s ha r a i n wade to yours of t\w 13th, I n s t * , 
eonearitiftj .Senate toolwtIon Z:> &Qth 6.A., which provides in parts 

I,t Resolved b.y t.h& Senate, that the, l e g i s l a t i v e 
rasaar^h cossni t t i e oes1 gn«.ta<d fey £he Saner*) Assembly 
©r®ata a J o i n t advisory fconam'itlaa -of l e g i s l a t o r s . u.nd@.r 
th« p r o v i s i o n s of chapter 2, Code #f i0o2, witfe'can* 
m i t t e s members m fee appointed by the President of the 

"The j o j n t advisory asemlttm -may w i t h th@ approval 
«&f tha President of tho Senate and the Speaker of the 
House- request ih& a s s l s t a n e a o f f i v e aducators or £\t*~ 
zans of l b s s t a t e interna ted In higher education. Such 
I n d i v i d u a l s shal 1 be reimbu rs&d f o r a l 1 expanses Incurred 
in p r o v i d i n g a s s i s t a n c e to the a d v i s o r y cornelttea." 
lb® R e s o l u t i o n Is n e i t h e r a Sanata Concurrent R e s o l u t i o n 

nor a Senate JoHrc R e s o l u t i o n , but a R e s o l u t i o n o f the Senate commi 11in§ 
t h * L e g i s l a t u r e and i t s «aanitt:ae» and appointees to f u n c t i o n 'in 
r e s e c t to toglttfttiv* matters without the concurrence of tha House 
o f flap resan t a t 1 vas» I'm o f th« ©pinion that such a R e s o l u t i o n Is 
not a l e g i s l a t i v e a c t i o n . Answers to your s p e c i f i c questions, thare-
f o r a , a r a not requi r*d. 

Ev«n'thoM^h t h i s a c t i o n axpressad the I n t e n t i o n of the 
t a j l i s l a t e r e , t h i s aorarclttea has not b&m craatad. i n view of t**» 



Hr* A l l a n E. Rsyhons -2- J u l y 17, 1963 

none* 1 s tenc© of such committee, answer to your: quest ions would fee 
premature. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney SaneraJ 

OS: l a 



STATE OFFICERS AND DEPARTMENTS: . Senate F i l e 460, 60th G.A,, 
House F i l e 5$5, Senate C o n c u r r e n t ^ f e s o l u t i o n 29. Senate F i l e 
460', 60th G.A., mended §2.62, Code of 1962, with the r e s u l t 
that-both the L e g i s l a t i v e Research Committee and the L e g i s l a t i v e 
Research Bureau are financed by a p p r o p r i a t i o n of $60,000 made 
by the 60th O.A. and not by the funds o f the Budget and F i n a n c i a l 
Control Committee. Section 2.62 as thus amended p r e v a i l s over 
Senate Concurrent Res o l u t i o n 29. 

Mr. A l l a n E. Reyhons, D i r e c t o r :? 

L e g i s l a t i v e Research Bureau 
L O C A L 
Dear Mr. Reyhonss 

This w i l l acknowledge r e c e i p t of yours of the 
l j t h , u l t . , and a l s o of the 18th, u l t . , presenting c e r t a i n 
problems a r i s i n g out of procedures and s t a t u t e s r e g u l a t i n g 
both the a c t i v i t i e s of the L e g i s l a t i v e Research Committee and 
the L e g i s l a t i v e Research Bureau. In the view that I take of 
t h i s s i t u a t i o n , I f i n d i t unnecessary to answer your questions 
ser i a t i m . 

However, i t appears that Senate F i l e 460, 60th 
General Assembly, repealed a p o r t i o n of §2.)&2, Code of 1962, 
in terms as f o l l o w s : 

"Sec. 2. Section two point sixty-two (2.62), 
Code 1962, i s hereby amended by s t r i k i n g a l l 
the sentence beginning with the word ' A l l ' in 
1ine f i v e ( 5 ) . . 

and the s e c t i o n as so amended provides now: 
"2.62 O f f i c e and supplies--suppli.es. The o f f i c e 
of the research bureau s h a l l be located in the 
statehouse. O f f i c e space, suppliers, postage and 
equipment shal 3 be furnished by the executive 
c o u n c i l . Expenses of the researchXcommittee and 
research bureau s h a l l be paid upon the approval 
of the d i r e c t o r of the bureau and, i f an e x t r a 
ordinary expense, upon the approval of the research 
commi t t e e . " 

http://supplies--suppli.es


Mr. A l l a n E. Reyhons -2-

Thus, the r e s u l t of t h i s l e g i s l a t i v e act was to remove the 
Budget and F i n a n c i a l Control Committee as the source of funds 
with which to operate both the L e g i s l a t i v e Research Committee 
and the L e g i s l a t i v e Research Bureau. 

In a d d i t i o n , the L e g i s l a t u r e , by House F i l e 595, 
page 42, which i s the general a p p r o p r i a t i o n act of the 60th 
General Assembly, provided with respect to the L e g i s l a t i v e Re
search Bureau, the f o l l o w i n g : 

"LEGISLATIVE RESEARCH BUREAU 
" S e c 46. For the l e g i s l a t i v e research bureau 
there i s hereby appropriated from the general 
fund o f the s t a t e f o r each year of the biennium 
beginning J u l y 1, 1965, and ending June $Q, 1965, 
the sum of s i x t y thousand d o l l a r s ($60,000.00), 
or so much thereof as may be necessary to be used 
in the f o l l o w i n g manner: 
"For s a l a r i e s , support, maintenance and miscellaneous 
purposes $60.000.00 
"Grand t o t a l of a l i a p p r o p r i a t i o n s f o r a l l purposes 
f o r each year of the biennium f o r the l e g i s l a t i v e 
research bureau $60,000*00 

Thus, the f i n a n c i n g of the. Bureau i s provided by the above appro
p r i a t i o n and not by the Budget and F i n a n c i a l Control Committee. 

As a r e s u l t of these changes, both the L e g i s l a t i v e 
Research Committee and the L e g i s l a t i v e Research Bureau are f i 
nanced by the a p p r o p r i a t i o n of $60,000.80 made by the 60th 
General Assembly. 

Insofar as the Senate Concurrent R e s o l u t i o n 29 i s 
concerned, as r e l a t e d to t h i s s i t u a t i o n , i t i s c l e a r that the 



Hr> Al lan E. R yhons -2-

s p e c i f i c p r o v i s i o n of §2.62, as amended, pro v i d i n g f o r the 
expenses of the L e g i s l a t i v e Research Committee, w i l l p r e v a i l 
over the general p r o v i s i o n s of Senate Concurrent Resolution 
29. The p r o v i s i o n s of §2.62, as amended, obviously would pre 
v a i l as opposed to the terms of Senate Concurrent Resolution 

Very t r u l y yours, 

OSCAR 
F i r s t 

STRAUSS 
A s s i s t a n t Attorney General 



CONSTITUTIONAL LAW: C o n s t r u c t i o n of Statute — Where o th 
face of the b i l l there appears a discrepancy between i t a i d 
the t e x t u a l contents of the b i l l , i t i s p e r m i s s i b l e to go 
behind the enarolled b i l l and examine the l e g i s l a t i v e journa 
to c l a r i f y the discrepancy. 

J u l y 16, 1963 

% • Marvin r i . Saldan, J r . 
Comotxciler, 
L O C A L 
Daar Mr. Saidenj 

This, i s i n rasponsa t o your recent l a t t e r i n which you 
stat e d as f o l l o w s ; 

"The 60th General. Assembly passed, and' tha Governor, 
the Honorable Harold Bu«hae, Kignad i n t o law, an 
a p p r o p r i a t i o n Act known as "House F i l e 595* a p p r o p r i a t 
i n g funds to various s t a t e agencies f a r the biannlua 
1963*65. On sages 44 and 45 of t h i s e n r o l l e d b i l l , 
House F i l e 595, 60th General Astaobly, S a c t i o n 49, 
an a p p r o p r i a t i o n f o r N a t i o n a l Guard and S t a t e Guard 
reads as follows? 

fSac» 40. For the n a t i o n a l guard and 
the s t a t e guard t h e r t i s harafoy 
appropriated from tha general fund af 
th» s t a t e f o r each year of the bianniuw 
beginning J u l y i» 1963, and ending 
June 30j i f 6 5 ^ the sua of nine? hundred-
f oxty-tnrea thousand S!K. hundred d o l l a r s 
(1943?.'C$0.GO. or so «ueh tha-raof as stay 
bs nacessary"to ba used i n the f o l l o w i n g 
manneri 

For s a l a r i e s $378,640.00 
For support, maintananca, 
armories and miscellaneous 
purposes ( a a i p l i f i e d by 
estimated raii«ib.uxe-emants of 
$220,000.00) 564,960... QO.. 
Grand t o t a l of a l l 
a p p r o p r i a t i o n s f o r a l l 
purposes f o r each year of 
the bianniuai f o r the n a t i o n a l 
guard and s t a t e guard $943,600,00** 



Mr. Marvin R. S#lden, J r . -2- J u l y 16, 1963 

"With reference to the above, we r e s p e c t f u l l y 
request an opinion on the f o l l o w i n g oaestiants 

•1. Should the aoproori&tion be 
$943,©00.00 or $943,000.00V 

"2. I f the a p p r o p r i a t i o n is. $943,000.00, 
which a p p r o p r i a t i o n should be reduced 
by $600*00, the a p p r o p r i a t i o n f o r 
s a l a r i e s , or the- a p p r o p r i a t i o n f o r 
support, maintenance, armories and 
S E i l s c a l l & n a o u c 'purposes'?'* 

In r e p l y thereto,- I advise- as follows? 
1. The State of Iowa Is l o y a l to the r u l e t h a t th« 

e n r o l l ad k i l l * nothing to the contrary appear iny on i Is f a c a , 
i s c o n c l u s i v e evidence of i t s t e x t u a l eantsnv, and cannot 
fes impeached by the j o u r n a l s or ovldsmce e x t r i n s i c to tha 
j o u r n a l s . 60 (vAg 184, In t h i s caae there i s a contrary 
appearance on the face of the b i l l . More s p e c i f i c a l l y , tha' 
w r i t t e n a«a i s "nine hundred f o r t y - t h r e e thousand s i x hundred 
d o l l a r s " w h i l e the numerical sum immediately proceeding,, and 
ap|*aarin9 In. parenthesis, s t i p u l a t e * "1-943,00011)01'' Thus, i t 
i s o a r m i s s i b l a t© go behind the ©nrolled b i l l . 

As a r e s u l t thereof* X f i n d that the b i l l as submitted 
to the l e g i s l a t u r e was passed unamended, no amendments 
having appeared i n the j o u r n a l s and t h e r e f o r e 1 conclude t h a t 



Mr. Marvin ft. Selden, J r . J u l y 16, 196: 

a c l e r i c a l e r r o r obviously having been made the t r u e and 
intended a p p r o p r i a t i o n was "nine hundred f o r t y - t h r e e , 
thousand s i x hundred d o l l a r s ( $943,600.00) 

. Very t r u l y yours» 

mem STRAUSS 
F i r s t A f & i * t f t n t Attorney General 



HIGHWAYS: Highway Appropriations — OAG No. 57-7-12. Where 
these s p e c i f i c items i n a p p r o p r i a t i o n act aggregate a sum 
greater by $80,000.00 than the amount of appropriated, the 
amount appropriated w i l l c o n t r o l the amount of the appropria
t i o n r a t h e r than the aggregate of the s p e c i f i c items. 

J u l y 16, 1963 

Mr. Marvin R. Selden, J r . 
State Comptroller of Iowa 
L O C A L 
Dear f*/Sr. Selden; 

This i s i n response to your recent l e t t e r i n which 
appeared as f o l l o w s : 

"The 60th General Assembly passed, and the 
Governor, the Honorable Harold E. Hughes, 
signed i n t o law, an ap p r o p r i a t i o n Act known 
as Senate F i l e 488 a u t h o r i z i n g expenditures by 
the S t a t e Highway Commission from the Primary 
Road Fund, Farm-to-Market Road Fund and Urban 
Road Fund, f o r the biennium beginning J u l y 1, 
1963 and ending June 30, 1965, and r e l a t i n g to 
s a l a r i e s of Highway Commission members. The 
attached copy of the e n r o l l e d b i l l i s made a 
part of t h i s request. 

"The t o t a l of a l l the s p e c i f i c i n d i v i d u a l ap
p r o p r i a t i o n s i n t h i s Act i s greater by 
$80,000.00 than the t o t a l of $40,062,510.00, 
as stated i n S e c t i o n one (1) of the b i l l . 
"With reference to the above, we r e s p e c t f u l l y 
request an opinion on the f o l l o w i n g questions: 

"1. Is the t o t a l a p p r o p r i a t i o n of 
$40,062,510.00 i n Sec t i o n one (1) 
the i e g a l amount t h a t may be 
expended under t h i s a p p r o p r i a t i o n 
a c t , or are the i n d i v i d u a l amounts 
appropriated f o r each s p e c i f i c pur
pose i n t h i s Act the l e g a l amounts 
which may be expended? 



Mr. Marvin H» Selden, J r . -2- J u l y 16, 1963 

n 2 . I f the s p e c i f i c i n d i v i d u a l 
a p p r o p r i a t i o n s are the l e g a l 
amounts which may be expended 
under t h i s A c t, can the ISO,000.00 
appropriated f o r the o f f i c e of business 
a d m i n i s t r a t i o n he expended f o r any 
other purpose than as set out i n t h i s 
Act?" 

In r e p l y t h e r e t o , I advise as f o l l o w * * 
1. This s i t u a t i o n has a r i s e n before and l i k e w i s e has 

been presented t a t h i s o f f i c e * In answer t h e r e t o concluded 
irt SMI No* 57-7*12 aa f o l l o w * i 

",.,1 am of the o p i n i o n t h a t the l e g i s l a t i v e 
i n t e n t i s expressed In the language of the 
l e g i s l a t i v e a c t nfoieh provides f o r the 
a p p r o p r i a t i o n i n question aggregates the 
sums ©f $613,032.00 annually. The p a r t i c u l a r i z i n g 
of use thereof is. not the a p p r o p r i a t i o n and w h i l e 
r e p r e s e n t i n g an i n t e n t i o n of the L e g i s l a t u r e - as t o 
how the' money may be spent-, t h i s does not .control 
the amount of the a p p r o p r i a t i o n . The surplus 
d i f f e r e n c e between the a p p r o p r i a t i o n and the 
s p e c i f i c items of use thereof, being, an a p p r o p r i a t i o n , 
i t s use i s subject t o the d i s c r e t i o n of the Board 
of C o n t r o l w i t h i n the general purposes of the 
a p p r o p r i a t i o n * ** 

In affirmance of t h i s conclusion* 1 hereby advise t h a t 
the aggregate a p p r o p r i a t i o n i s $40,.Q62.,aiO>-OG t o the S t a t e 
Highway Commission to be expended frcsi the Primary Road Fund 
w i t h i n the general purposes of the appreciation..-. 

2. The a p p r o p r i a t i o n being i n the amount of 140,062,510.00, 
question two need not be answered., 

Very t r u l y yours-* 

OS? do 
OSCAR STiiAUSS 
f i r s t A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS; §8.33, 1962 Code,'S.F 460, 60th 
G.A. Unencumbered balances of a l l o c a t i o n s made to the Budget 
and F i n a n c i a l C o n t r o l Committee from the general contingent fund 
of the s t a t e s h a l l r e v e r t to the general fund of the s t a t e . 

August 23, 1963 

Mr. Marvin ft. Selden, J r . 
State Comptroller 
L O C A L 
Dear Mr. Seldenj 

This w i l l acknowledge r e c e i p t of your l e t t e r of J u l y 29, 
19&§» i n which you submit the f o l l o w i n g * 

"The v a r i o u s f u n e r a l assemblies of the S t a t * of 
Iowa have appropriated s p e c i f i c amounts to the gen
e r a l contingent fund of the s t a t e . The s a i d con
t i n g e n t fund i s administered by the budget and 
f i n a n c i a l c o n t r o l committee .and a l l o c a t i o n s t h e r e 
from have been and are made f o r contingencies a r i s 
i n g during a biennium which are l e g a l l y payable 
from funds of the State. The unencumbered balance 
of the contingent fund a p p r o p r i a t i o n has been and 
i s subject to the r e v e r s i o n p r o v i s i o n s e-f s e c t i o n 
8.33, Cod© of lowa, 1%2, 

"We r e s p e c t f u l l y request your opinion on the f a l l o w 
i n g questions 

»1. Are the unencumbered balances of the a l 
l o c a t i o n s made by the budget and f i n a n c i a l con
t r o l committee fro®, the -general contingent fund 
of the s t a t e subject tip the r e v e r s i o n p r e v i s i o n s 
of s e c t i o n 8.33, Code of Iowa, 19&2?" 
In r e p l y t h e r e t o I would advise as f o l l o w s . S e c t i o n S.33, 

Code of Iowa, 1962, provides: 
*', . , On September 30, f o l l o w i n g the close of each 
b i e n n i a l f i s c a l term a l l une.ncu??ibex©d or u n o b l i 
gated balances of a p p r o p r i a t i o n s laade- f o r s a i d 
b i e n n i a l f i s c a l term s h a l l r e v e r t to the s t a t e 
treasury and to the c r e d i t of the fund from which 
-the a p p r o p r i a t i o n or a p p r o p r i a t i o n s were made . . ." 



Mr, Marvin a . Ssiden August 23, 1963 

The f o l l o w i n g places the Contingent fund w i t h i n t h i s s t a 
t u t e . Senate F i l e 460, Laws, of the 60th G. A., created and appro
p r i a t e d from the general fund of the s t a t e f o r the biennium be
ginning J u l y 1, 1963, and ending June 30» 196S, t w o - m i l l i o n 
d o l l a r * ($2,000,000.00) f o r use as contingent fund, such Act 
provides a l s o ; 

ttAny balance imm s a i d contingent fund as of 
June fO, 1%S, s h a l l r e v e r t t o the general fund 
of the state.." 
I t i s c l e a r , t h e r e f o r e , that t h i s i s a suss appropriated from 

the general fund of the s t a t s and any balance reverted to that 
fund • 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney'General 

OS? j b 



STATE OFFICERS AND DEPARTMENTS: H.F. 588, 60th G.A. The 
language used i n H.F. 588, 60th G.A., now Chapter 69 of that 
Assembly c o n s t i t u t e s an ap p r o p r i a t i o n and claims made there
under may be paid therefrom. 

August 22, 1963 

Mr. Marvin «. Selden, J r . 
State Comptroller 
L 0 C A L 
Dear Mr. Selden: 

Reference i s h e r e i n made .to yours ©f even date i n which 
you submitted the -foilewringj 

"The Stat© Appeal Board i n session on August 13th 
approved- Thirty-one (31) claims f o r payment under 
Chapter Sixty-Mine (69) of the 60th G.A. 
"The wording of t h i s chapter on app r o p r i a t i o n s i s 
not the usual form, but we b e l i e v e tne i n t e n t i s 
there. 
"Can we proceed to pay claims i n accordance w i t h 
the Chapter /i1 

In r e p l y thereto I sweuld advise you t h a t the language used 
i n H.F. 586, 60th 6..A.» now Chapter 69 of i t s law., reads as 
fe l l o w s s 

"Payments authorised by the st a t e appeal board 
s h a l l be paid from the a p p r o p r i a t i o n or fund of 
o r i g i n a l c e r t i f i c a t i o n of the c l a i m , except, 
t h a t i f such a p p r o p r i a t i o n or fund has sin c e r e 
verted under s e c t i o n e i g h t p o i n t t h i r t y - t h r e e 
(8.33) ef the Code, then such payment authorised 
by the state appeal beard s h a l l be out of any 
money i n the s t a t e t r e a s u r y not otherwise appro
p r i a t e d , » 



Mr. Marvin n. Selden, J r . -2- i\ugu$i 22 3 1963 

This chapter c o n s t i t u t e s an a p p r o p r i a t i o n and claims m&y 

be paid under the a u t h o r i t y of that chapter. (See o p i n i o n of 
Attorney General appearing i n the report f o r 1923-26 page 260, 
a copy of which Is attached. 

Yours very t r u l y , 

OSCAA STftAUSS 
F i r s t A s s i s t a n t Attorney General 



iLtcTIGNbj c o n s t i t u t i o n a l Amendment — §6.9, 1962 Code. Payment 
of claims made under «6.9 i s authorized from money i n the t r e a s u r 
not otherwise appreciated. 

august 21, 196J 

i*jr. Marvin Leiden, J r . 
M,ate Comptroller 

Oear -^r, i e l d e m 
reference i s he r e i n saade to your recent l e t t e r i n whicn 

y</u submit tho i'vilcwlngs 
B l n connection with the s p e c i a l e l e c t i o n on the 
C o n s t i t u t i o n a l a^andase-nt t c be submitted t c t h * 
peoplo on Deces&dr 3* i$b3, w i l l you please ad
v i s e us i f the State C c s i p t r c l i e r 1 s o f f i c e can 
approve claims i n accordance w i t h s e c t i o n 6,9?" 
In r e p l y thereto 1 would advise you tnat S e c t l c n 6.9, C-dc-

•cf Ij.-.**a, 1962, provides wit ft rospaet to expenses in c u r r e d In 
e l e c t i o n s on C e n s t i t u t i on&i Anend^enta, as f o l l o w s 

wiXp©nse$> i n c u r r e d under the p r o v i s i o n s of t n i s 
chapter s h e l l be audited and allowed by iue 
s t a t e cc-.-'aptxoller, and paid out. of any ®&my i n 
the s t a t e t r e a s u r y not thersdtae appropriated." 
^nder l i a b i l i t y c-f the s t a t e f c r claims th-3rv*ui*der 

i s accepted. Payment of claims uiade under 5-6.9 i s authorized 
frcsa iftoney i n the treasury n«t otherwise appropriated. (1916 

k & 165) 
Ysv r s very t r u l y , 

CSCA:^ STRAUSS 
F i r s t A s s i s t a n t Attorney General 

Ciaj j b 



STATE OFFICERS AND DEPARTMENTS: Board of Education. A person 
a c t i n g at the same time as a member of the County Board of Ed
uc a t i o n and as a teacher while occupying incompatible o f f i c e s , 
the a c t i ons of the County Board of Education, while the person 
was so a c t i n g , were de f a c t o and v a l i d . A person designated 
to f i l l a vacancy i n the County Board of Education w i l l serve 
u n t i l the school e l e c t i o n i n the year 1965. 

October 30, 1963 

Honorable Charles F. Strothman 
State Representative 
Henry County 
New London, Iowa 
My dear Mr. Strothman: 

This w i l l acknowledge r e c e i p t of your recent l e t t e r i n 
which you submitted the f o l l o w i n g : 

"In September, 1962, a member of the Hanry County 
Board of Education became a teacher i n a twelve-
grade school system w i t h i n the County and con
tinued to teach and serve as a member of the 
County Beard of education and a© President of the 
Board of Education from October 1, 1961, u n t i l he 
resigned as a member of the County Board of Educa
t i o n on September 13, 1963. 
"Are the a c t i o n s of the County Board of Education 
and p a r t i c u l a r l y the ac t i o n s of the i n e l i g i b l e 
member of the board s e r v i n g as president v a l i d ? 
"domination papers were f i l e d f o r a candidate f o r 
the unexpired term of the i n e l i g i b l e member of 
the County Board of Education twenty days p r i o r 
to the County Board of Education e l e c t i o n Septem
ber 9, 1963. 
"This candidate's name was not placed on the b a l l o t 
by the County Superintendent as he maintained there 
was no vacancy. 
"At a s p e c i a l meeting of the Henry County Board of 
Education September 13, 1963, the teacher member 
and president resigned and the e x i s t i n g board 
appointed a new member i n h i s place. 
"In view of the circumstances p r i o r t o and a f t e r 
the school e l e c t i o n , can t h i s newly appointed 
member, l e g a l l y , serve. I f not, what c o r r e c t i v e 
a c t i o n can be taken? 1' 
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The e f f e c t of the acts of a person occupying incompatible. 
o f f i c e s i s discussed i n the case of M e t r o p o l i t a n N a t i o n a l Bank 
y.. Cofflmercia.i State Bank, 104 Iowa 632, where i t i s s a i d ; 

" I t i s contended t h a t , i f the appointment of Brad
f o r d as r e c e i v e r be su s t a i n e d , h i s acceptance of 
that o f f i c e had the e f f e c t to vacate the o f f i c e 
cf c l e r k of the d i s t r i c t c ourt, because the o f f i c e s 
are so incompatible t h a t they cannot be held by the 
same person at one time; hence that the acts of 
Bradford as c l e r k , a f t e r h i s q u a l i f i c a t i o n as r e 
c e i v e r , were v o i d ; that h i s docketing of t h i s case, 
the noting of papers f i l e d , and the making of other 
e n t r i e s were void.; and t h a t , as a r e s u l t , the d i s 
t r i c t court d i d not acquire j u r i s d i c t i o n to hear 
and determine t h i s a c t i o n . In what Bradford d i d 
as c l e r k a f t e r he q u a l i f i e d as r e c e i v e r he acted 
as c l e r k de f a c t o , and t h i r d persons d e a l i n g with 
him had the r i g h t to r e l y upon h i s acts so per
formed as being l e g a l * I t i s the w e l l - s e t t l e d 
general r u l e t h a t the acts of o f f i c e r s ' d e f a c t o 
are as v a l i d and e f f e c t u a l , where they concern 
the p u b l i c or the r i g h t s of t h i r d persons, as 
though they were o f f i c e r s de j u r e , and tha t t h e i r 
a u t h o r i t y to a c t cannot be questioned In c o l l a t e r a l 
proceedings. People v. Nelson, 133 111,. 565 (27 
k.E. Hep. 217); People v. Payment (Mich*), 67 N.W* 
Rep. 689? Cla r k v. Town of Hasten, 146 Mass* 43 . 
(14 M.E. Rep. 795); P e t e r s i l o a v. Stone» 119 Mass. 
465. Sea, a l s o , L u f k i n v. Preston, 52 Iowa 238; 
Desmond v. .McCarthy., 17 Iowa 526. 

On the ba s i s of the foregoing» the a c t i o n s of t h i s County 
Board of Education while the same person acted as a member of 
the board and as a teacher, were de f a c t o and v a l i d and e f f e c 
t u a l i n s o f a r as they concern the r i g h t s of t h i r d persons or 
the p u b l i c . 

In answer to your question with respect to r e s i g n a t i o n 
and appointment of a new member to f i l l the vacancy of the r e -
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signed member, such procedure has the approval of an opinion 
of t h i s department appearing i n 1940 p.hj.§.u 538. Such vacancy 
appointees w i l l serve u n t i l the school e l e c t i o n i n the year 
1965. See §69.11, 1962 Code, 

Yours very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: Iowa Development Corporation. 
s a l e of Qelwein Armory property The power of sale of s t a t e 
owned armory property i s i n the Executive C o u n c i l upon recom
mendation of the Armory Board. Such s a l e to be made.when the 
property i s no longer needed f o r the purpose f o r which i t was 
acquired. §29.57 of the 1962 Code a p p l i e s . 

October 30, 1963 

D nald 8, Johnson 
Cel., AOS, Iowa ARHG 
A s s i s t a n t Adjutant General 
P.O. Bex 616 
Des M-ines, Iowa 50303 
Dear S i r ; 

Reference i s h e r e i n made to yours of the 18th u l t . i n 
which you submitted the f o l l o w i n g ; 

"The Oelwsin (I>,wa) I n d u s t r i a l Development Corp
o r a t i o n d i r e c t e d a l e t t e r to the Adjutant General 
of Iowa, dated 17 J u l y 1963, requesting informa
t i o n as to the p o s s i b i l i t y of conveyance, fey the 
State of Iowa to the C i t y of Qelwein, of the West 
80 f e e t i n width of the - Oelwein -National Guard 
Ar*n-.-?ry premises f o r the purpose of c o n s t r u c t i n g 
a s t r e e t i n connection with a comprehensive plan 
f o r developing an i n d u s t r i a l s i t e a d j o i n i n g the 
N a t i o n a l Guard premises.- The jowa Development 
Commission of the State i s a s s i s t i n g i n the plan
ning f o r t h i s p r o j e c t . 

"The Oeiwein Armory was constructed i n .1953 by 
a u t h o r i t y of 'The N a t i o n a l Defense f a c i l i t i e s Act 
of 1950' (PL 783 - 81st Congress). Pursuant to 
t h i s a u t h o r i t y the Federal Government contributed 
75 percent of the a c t u a l c o n s t r u c t i o n cost of the 
f a c i l i t y , and the State provided the 25 percent 
balance of the c o n s t r u c t i o n cost and the real-
e s t a t e . T i t l e to the completed f a c i l i t y i s held 
by the State of Iowa. 
-•'National Guard Bureau Pamphlet 74-1 (1 A p r i l -
1958), p r e s c r i b i n g b a s i c p o l i c y ' i n implementation 
of a u t h o r i t y i n PL 783, i n connection with the Army 
National Guard f a c i l i t i e s and C o n s t r u c t i o n Program, 
•provides that the s i t e f u r n i s h e d by the State f o r 
the c o n s t r u c t i o n of an armory f a c i l i t y should i n 
elude f i v e (5) acres when located i n c i t i e s or 
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congested areas. The present s i t e at Gelweln does 
include f i v e acres. However, compliance with the 
request f o r conveyance w i l l reduce the s i z e of the 
area by approximately one and one-third acres. 
"In connection with the Oelwein Armory c o n s t r u c t i o n 
p r o j e c t the State and Federal Government entered 
i n t o an agreement, dated 28 May 1952, which agree
ment i n c l u d e d , among others, the f o l l o w i n g p r o v i 
s i o n s ; 

ARTICLE I , The State agreess 
9, To maintain and preserve a l l f a c i l i t i e s 
i n a s t a t e of good r e p a i r at i t s own expense 
during the p e r i o d of t h i s agreement, and at 
no time during the term of the agreement to 
permit any d i s p o s i t i o n or use to be made of 
such f a c i l i t y which w i l l i n t e r f e r e with i t s 
use f o r the a d m i n i s t r a t i o n and t r a i n i n g of 
u n i t s of the Reserve Forces of the United S t a t e s , 
or i n time of war or n a t i o n a l emergency of 
other u n i t s of the Armed Forces of the 
United States or any other use by the Federal 
Government. 
10. To the extent of i t s power or a u t h o r i t y 
to take necessary a c t i o n to p r o h i b i t outside 
i n t e r e s t s (such as adjacent land-owners, 
.Public U t i l i t y Corporations, etc.) from any 
u t i l i s a t i o n of adjacent land that would i n 
t e r f e r e with the use of any f a c i l i t y f o r i t s 
intended purposes. 
ARTICLE I I I , I t i s f u r t h e r e x p r e s s l y under
stood and agreed between the Government and 
the States 
1. This agreement s h a l l remain i n f u l l 
f o rce and e f f e c t f o r a period of 25 years 
from date of acceptance by the State and 
Government of each f a c i l i t y constructed 
hereunder, which period i s agreed to be the 
approximate l i f e - t i m e of the f a c i l i t y . 

"Section 29.57, Code of Iowa, 1962, p e r t a i n i n g to 
powers and d u t i e s of the Armory Board, provides, i n 
p a r t , as f o l l o w s : 
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The Board (Armory Board) s h a l l be empowered to 
acquire land or r e a l e s t ate * * f o r the con
s t r u c t i o n of, * * f a c i l i t i e s of the Iowa Nation
a l Guard * *. The t i t l e of such property so 
acquired s h a l l be taken i n the name of the 
State of Iowa and such r e a l estate may be so l d 
by the Executive C o u n c i l , upon recommendation 
of the Beard, when no longer needed f o r the 
purpose f o r which i t was acquired. 

"The opinion of the Attorney General of Iowa i s re q u i r e d 
on the f o l l o w i n g three (3) questions to provide the 
Adjutant General of Iowa with information upon which 
to base a r e p l y to the l e t t e r request of the Ceiwein 
I n d u s t r i a l Development Corporation. For the purpose 
of d r a f t i n g the questions, only, the assumption i s 
made t h a t the Armory Board of the State and the Execu
t i v e C o u n c i l of Iowa w i l l f avorably consider the r e 
quested conveyance i n accordance with the p r o v i s i o n s 
of Section 29.57, Code of Iowa, 1962. 

1. " W i l l the proposed p r o j e c t of the Ceiwein I n 
d u s t r i a l Development Corporation c o n s t i t u t e j u s t i 
f i c a t i o n f o r conveyance of the requested land i n 
accordance with a u t h o r i t y i n S e c t i o n 29.57, Code 
of Iowa, 1962, as '* * r e a l e s t ate (which) may be 
so l d * * when no longer needed f o r the purpose 
f o r which i t was acquired" 

2. " W i l l such conveyance, r e s u l t i n g i n r e d u c t i o n 
of the land area to an amount l e s s than f i v e (5) 
acres, serve to v i o l a t e the State Federal agree
ment? 
3. " W i l l such conveyance v i o l a t e the agreement 
i f an equivalent amount of land i s conveyed back 
to the State so as to preserve the o v e r - a l l f i v e 
(5) acre s i z e of the s i t e ? 
"The Adjutant General of Iowa r e s p e c t f u l l y requests 
the opinion of the Attorney General of Iowa on the 
above questions." 
In r e p l y thereto I would advise that the power of the sale 

of property of the st a t e i n s o f a r as armory p r o p e r t i e s are con
cerned, i s vested i n the Executive C o u n c i l upon recommendation 
f o r s a l e by the Armory Board. Such s a l e may be so recommended 



Donald B. J h n s o n -4-

f o r s a l e and sold when no longer needed f o r the purpose f o r 
which i t was acquired. 

1. In answer to your question #1, I would advise that there 
appears to be no r e l a t i o n s h i p between the proposed s a l e of the 
Ceiwein Armory property and the p r o j e c t of the Iowa Develop
ment Corporation o u t l i n e d i n your l e t t e r . I t seems c l e a r that 
the reasons f o r d e s i r i n g the Ceiwein Armory property I s not 
evidence or proof that the property i n question i s no longer 
needed f o r the purpose f o r which i t was acquired. Therefore 
the answer to your question #1 i s i n the negative. 

2. In answer to your question #2, I am of the o p i n i o n that, 
conveyance of the property as proposed to the Ceiwein Indus
t r i a l Development Corporation would be a breach of §9 and §10 
of A r t i c l e I of the c o n t r a c t entered i n t o between the State 
of Iowa and the Federal Government, 

3. In answer to your question #3, I am of the o p i n i o n that 
conveyance to the State of Iowa the amount of land e q u i v a l e n t 
to the amount i n the proposed conveyance would not cure the 
breach of contract a r i s i n g out of the f i r s t conveyance. Such 
breach w i l l be avoided by agreement between the State of Iowa 
and the Federal Government modifying the c o n t r a c t between those 
two p a r t i e s i n the respect h e r e i n proposed. 

Yours very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsjb 



COUNTIES AND COUNTY OFFICERS: Members of e l e c t i o n board --
§§49.15, 49.19, 49.64, 4967, 1962 Code. The e l e c t i o n board 
at the s p e c i a l e l e c t i o n to be held December 3rd, w i l l be com
posed of the same members as at the l a s t preceding general 
e l e c t i o n as provided by §49.15. §49.64 and §49.67 with r e 
spect to the number of b a l l o t s to be p r i n t e d , w i l l be based 
upon the vote at the p r e c i n c t s as they e x i s t e d at the time 
of the general e l e c t i o n i n 1962. 

October 29, 1963 

Mr. Edward F. Samore 
woodbury County Attorney 
204 Court House 
Sioux C i t y , Iowa 
Dear Mr. Samore? 

This i s to acknowledge r e c e i p t of your recent l e t t e r i n 
which you submitted the f o l l o w i n g : 

"The C i t y of Sioux C i t y P r e c i n c t s were changed 
e f f e c t i v e A p r i l 4, 1963. The boundaries of some 
p r e c i n c t s were changed, some of the s m all pre
c i n c t s were combined i n t o one precinct,. The 
large p r e c i n c t s were d i v i d e d i n t o two or more 
precincts.. This change a f f e c t e d the number of 
voters t h a t were r e g i s t e r e d i n the p r e c i n c t s . 
Your opinion i s r e s p e c t f u l l y requested on the 
f o l l o w i n g ? 
1. "How i s the Board of.Supervisors to choose 
the members of the e l e c t i o n board i n the new 
and combined p r e c i n c t s , under Code Se c t i o n 49.1.5? 
2, "How i s the Board of Supervisors and Auditor 
to have the same e l e c t i o n board of the l a s t pre
ceding general e l e c t i o n , under Code S e c t i o n 49.19? 
3, "Hew many b a l l e t s s h a l l the a u d i t o r have 
p r i n t e d f o r these new and combined p r e c i n c t s under 
Code Se c t i o n 49.64/ 
4. Hew many b a l l o t s s h a l l the reserve number be 
under Code Section 49.67 
"we would appreciate your o p i n i o n as seen as pos
s i b l e as the b a l l o t s must be p r i n t e d f o r the com
ing December 3rd e l e c t i o n . " 
In r e p l y thereto i would advise you t h a t i n the view th a t 

1 take i n t h i s s i t u a t i o n , i t would seem unnecessary to r e p l y 
s e r i a t i m to your questions, when r e a l i z a t i o n e x i s t s that the 
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questions p e r t a i n to a s p e c i a l e l e c t i o n * the answers.of the 
s i t u a t i o n are found i n §49.19, 1962 Code, which provides, as 
follows« 

*Th« e l e c t i o n board at any s p e c i a l e l e c t i o n 
s h a l l foe the same.as at the l a s t preceding 
general e l e c t i o n . In ease of vacancies happen
in g t h e r e i n , the county a u d i t o r may make the 
appointments to f i l l the same when the board 
o f supervisors i s not i n session. i f 

The f a c t that the c i t y has acted under the general powers 
of the a u t h o r i t y of §49,5, 1962 Code, i n d i v i d i n g the c i t y i n t o 
p r e c i n c t s , has no a f f e c t upon the express power conferred by 
the foregoing Code, §49.19. Nor can the power vested i n the 
iaoard of su p e r v i s o r s by §4§.I5» 1962 Code, p r e v a i l as against 
the p r o v i s i o n s o-f §49.19.. S e c t i o n 49.15 I s ope r a t i v e only In 
connection w i t h a general e l e c t i o n w a primary e l e c t i o n . 
Such s t a t u t e provides that the board s h e l l a c t according to 
th© terms thereof, "not more than 45 days and not l e s s than 
30 days p r i o r to each general or primary e l e c t i o n * . Obviously 
§49.64 and 49.67 are a p p l i c a b l e to the p r e c i n c t s which e x i s t e d 
at the tiffie of the general e l e c t i o n i n 1962,. 

Yours very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSjjb 



STATE OFFICERS MID DEPARTMENTS: Executive C o u n c i l §19.7, 
1962 Code. Insofar as f i r e l o s s at the WoodwarcTState H o s p i t a l 
and School i s concerned, the contingent fund provided f o r by 
S-19.7, 1962 Code, i s a v a i l a b l e f o r the payment of l o s s e s of 
sta t e owned property. Such fund i s not a v a i l a b l e f o r payment 
of property not owned by the s t a t e . 

October 25, 1963 

Mr. v?. 2. oell«ian, Secretary 
Executive C o u n c i l of Iowa 
1, 0 C .A L 
Dear Mr. bellman; 

This As to acknowledge r e c e i p t of y^ur recent l e t t e r i n 
which you Inquired whether, the Executive 0 unci i. was authorised 
to cover c e r t a i n f i r e less.es s u f f e r e d at y.-•c-dward State Hospi
t a l end School. You r e f e r r e d to a recent l e t t e r to you from 
the B «ard of C o n t r o l i n which the f o l l o w i n g appeared s 

t> s t i f r+y
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"The itemized l o s s i s attached to t h i s l e t t e r f o r 
your c o n s i d e r a t i o n . 
"we ask that the Executive C o u n c i l a u t h o r i s e the 
purchase of the m a t e r i a l s and c l o t h i n g as o u t l i n e d 
h e r e i n , with payment to be made from the c o n t i n 
gent fund. 
«It should be noted t h a t the a c t u a l damage to the 
. b u i l d i n g was minimal and that only the cost of the 
m a t e r i a l s has been included In t h i s estimate, 
since a l l r e p a i r s can he made using I n s t i t u t i o n 
personnel at .nc a d d i t i o n a l cost to the State. 5' 
The•mentioned i t e m i z a t i o n of losses appeared as. f o l l o w s t 
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Mr. v,, C. yellman 

"ESTIMATED DAMAGES ?0R FIP.£ IN WARD 3 CLOTHING ROOM 
AT BIRCHoS BUILDING 
292 Board f e e t of lumber $ $170.00 M f t . $ 49.64 
40 Feet cf f o l d i n g 8 .10 per f t . 4.00 

Lig h t F i x t u r e s and w i r i n g 75.00 
Glass window Panes 30.80 
Pipe Covering 6.40 
Lime 6.60 
Paint 17.00 
P l a s t e r 3.20 

47 S u i t s (Men's ana Beys') # $40.00 each 1,300.00 
50 Three-quarter length coats ® $15.00 each 750.00 
30 Raincoats $ S3.00 each 90.00 
40 P a i r s Overshoes $ $4.50 a p a i r 180.00 
20 Suitcases # $3.70 each 74.00 
100 P a i r s shoes and Oxfords i> $8.00 a p a i r 800.00 
30 Short Jackets (Heavy) $ $14.00 each 420.00 
35 B l a n k e t - l i n e d Jackets $ $7.20 each 252.00 

TOTAL $4,638,64 

S e c t i o n 19.7, 1962 Code of Iowa, provides as follows? 
HA contingent fund set apart f o r the use of the 
executive c o u n c i l may be expended f o r the purpose 
of paying the expenses of suppressing any i n s u r r e c 
t i o n or r i o t , a c t u a l or threatened, when s t a t e a i d 
has been rendered by order of the governor, and f o r 
r e p a i r i n g , r e b u i l d i n g , or r e s t o r i n g any sta t e pro
perty Injured, destroyed, or l o s t by f i r e , storm, 
t h e f t , or unavoidable cause, and f o r no other purpose 
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whatever. Any such p r o j e c t f o r r e p a i r , rebuild
ing or r e s t o r a t i o n of s t a t e property f o r which no 
s p e c i f i c a p p r o p r i a t i o n has been made, which when 
completed w i l l cost more than one hundred thousand 
d o l l a r s , s h a l l , before work i s begun thereon, be 
subject to approval or r e j e c t i o n by the budget 
and f i n a n c i a l c o n t r o l committee," 
Thus the contingent fund may be used to replace any s t a t e 

property that has been i n j u r e d , destroyed or l o s t by f i r e . The 
l o s s at Woodward having been caused by f i r e , may be replaced 
by the contingent fund i f t h a t property which was l o s t was 
sta t e property. 

I t i s to be noted that the property l e s t was of three 
types which wares 

(1) B u i l d i n g m a t e r i a l purchased by the'Board of 
C o n t r o l 

(2) C l o t h i n g of inmates having been bought by the 
Board of C o n t r o l 

(3) C l o t h i n g of inmates bought e i t h e r by the i n 
mates or t h e i r parents f o r them. 

The Board of C o n t r o l , as agents appointed by the l e g i s l a 
t u r e , have power to co n t r a c t f o r Woodward. Se c t i o n 218.1, 1962 
Code of Iowa. However, the e x e r c i s e of t h i s power i s f o r the 
Sta t e of Iowa. 

In 49 Amtj J u r . , S t a t e s , T e r r i t o r i e s , and Dependencies, §62, 
i t i s provided as f o l l o w s ! 

" I t may l a y aside i t s sovereignty and l i k e a p r i 
vate i n d i v i d u a l or co r p o r a t i o n c o n t r a c t e i t h e r 
w i t h other p u b l i c bodies or with p r i v a t e persons, 
and be bound ac c o r d i n g l y as a p r i v a t e person would 
be bound under a l i k e c o n t r a c t . " 
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T i t l e to property o r d i n a r i l y posses when the p a r t i e s to 
a s a l e of personal property so i n t e n d . In 77 C.J.S., Sales, 
§255, i t i s provided: 

"Whether or not t i t l e to personal property con
t r a c t e d to be s o l d passes before or without de
l i v e r y of the subject matter depends l a r g e l y on 
the i n t e n t i o n of the p a r t i e s and the f a c t s of the 
p a r t i c u l a r t r a n s a c t i o n . " 

However as i s provided i n 77 C.J.S., §260, i t was s t a t e d : 
"A d e l i v e r y to the buyer w i l l , i n the absence of 
anything to i n d i c a t e an i n t e n t i o n to the contrary, 
t r a n s f e r the property i n the goods as against the 
s e l l e r , h i s c r e d i t o r s , or subsequent purchasers." 

Where i n t e n t i o n i s not express, r u l e s of c o n s t r u c t i o n serve to 
supply t h e . i n t e n t i o n of the p a r t i e s whereby at l e a s t t i t l e or 
property posses upon d e l i v e r y . 

Upon the foregoing i t i s apparent that t i t l e to items of 
personal property contracted f o r by the Board of C o n t r o l v e s t s 
In the s t a t e at l e a s t upon d e l i v e r y since there are no s t a t u 
t o r y p r o v i s i o n s to the contrary. Thus t h i s property can quite 
w e l l q u a l i f y as s t a t e property. However, property which the 
Board of C o n t r o l d i d not purchase cannot so q u a l i f y . 

I t i s therefore the o p i n i o n of t h i s o f f i c e t h a t the only 
l o s s which may be replaced out of the contingent fund i s that 
which the Board of C o n t r o l has purchased, t h i s being s t a t e 
property. Hon-state property cannot be so r e p l a c e d , and thus, 
c l o t h i n g bought by the inmates or t h e i r parents cannot be 
compensated f o r out of the contingent fund. 

Yours very t r u l y , 

OS: j b 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNTY A i d COUNTY OFFICERS: §§359.42, 357A.11, 1962 Code. 
Trustees f o r the benefi t e d f i r e d i s t r i c t do not have the same 
power as township tr u s t e e s a c t i n g under §359.42. A l l such 
b e n e f i t s of the f i r e d i s t r i c t may enter i n t o an agreement 
with an ad j o i n i n g township, or townships? but they may not 
enter i n t o agreement with other c i t i e s , towns or other 
benef i t e d f i r e d i s t r i c t s . 

October 3, 1963 

Mr. K e i t n Mo ssman 
Benton County Attorney 
Vinton,. Iowa 
Dear Mr. Mossmam 

This w i l l acknowledge r e c e i p t of your l e t t e r of August 28, 
1963, i n which you submit the f o l l o w i n g questions* 

1. "Do the trus t e e s of a.benefited f i r e d i s t r i c t 
have the same powers as township tr u s t e e s under 
Sec t i o n 359.427 

2. "Can the tr u s t e e s of a benefited f i r e d i s t r i c t 
enter i n t o an agreement with an a d j o i n i n g town
sh i p , or townships, a d j o i n i n g benefited f i r e 
d i s t r i c t s , or with a c i t y or town, to j o i n t l y 
purchase, own or maintain f i r e apparatus and 
equipment and j o i n t l y f u r n i s h s e r v i c e s i n the 
ex t i n g u i s h i n g of f i r e s ? 

3. "Can the tr u s t e e s of a benefited f i r e d i s t r i c t 
enter i n t o an agreement with an a d j o i n i n g 
b e n e f i t e d f i r e d i s t r i c t that provides f o r • 
mutual a i d i n the event of a f i r e r e q u i r i n g 
more equipment than i s a v a i l a b l e i n the 
benefited f i r e d i s t r i c t ? " 

The questions you have submitted are very c l o s e l y r e l a t e d 
and f o r t h i s reason they w i l l be considered together. 

S e c t i o n 357A.11, 1962 Cod® of Iowa, p r o v i d e s i 
"The t r u s t e e s may purchase, own, rent or maintain 
f i r e apparatus or equipment w i t h i n the s t a t e or 
outside of the t e r r i t o r i a l j u r i s d i c t i o n and bound
ary l i m i t s of the s t a t e of Iowa and provide hous
ing f o r same and f u r n i s h s e r v i c e s i n the e x t i n 
guishing of f i r e s w i t h i n the st a t e or outside of 
the t e r r i t o r i a l j u r i s d i c t i o n and boundary l i m i t s 
of the s t a t e of Iowa. The trustees s h a l l have 
the power a f t e r approval given by s e c t i o n 357 *\. 9 
to levy an annual tax not to exceed one and one-
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h a l f m i l l s o u t l i n e d i n s e c t i o n 357A.9 f o r the pur
pose of e x e r c i s i n g the powers granted i n t h i s sec
t i o n . This levy s h a l l be o p t i o n a l w i t h the t r u s t e e s . 
The trustees may purchase m a t e r i a l and employ labor 
to properly maintain and operate the benefited f i r e 
d i s t r i c t . The tr u s t e e s s h a l l be allowed necessary 
expenses i n the discharge cf the d u t i e s , but s h a l l 
not r e c e i v e any s a l a r y . " 
S e c t i o n 359.42, 1962 Code of Iowa provides* 
"The township trustees of any township may purchase, 
own, r e n t , or maintain f i r e apparatus or equipment 
and provide housing f o r same and f u r n i s h s e r v i c e s 
i n the e x t i n g u i s h i n g of f i r e s w i t h i n the s t a t e or 
outside of the t e r r i t o r i a l j u r i s d i c t i o n and bound
ary l i m i t s of the s t a t e of Iowa, independently or 
j o i n t 1 y with any a d j o i n i n g township or townships, 
l i k e w i s e authorized as heroin provided, or.with 
any c i t y or town or be n e f i t e d f i r e d i s t r i c t s , 
w i t h i n the state or outside of the t e r r i t o r i a l 
j u r i s d i c t i o n and boundary l i m i t s of the s t a t e of 
Iowa. 0 (Emphasis s u p p l i e d ) . 

Since b e n e f i t e d f i r e d i s t r i c t s are "creatures of s t a t u t e " , 
they are n e c e s s a r i l y subject to the often announced r u l e of the 
Supreme Court that "creatures of s t a t u t e " have only those powers 
conferred by s t a t u t e or reasonably and n e c e s s a r i l y i m p l i e d as 
i n c i d e n t to ex e r c i s e of an expressly conferred power.. 

In view of t h i s r u l e i t i s quite obvious that the t r u s t e e s 
of a benefited f i r e d i s t r i c t do not have the same powers as dc 
the township t r u s t e e s since they were n e i t h e r e x p r e s s l y granted 
nor reasonably and n e c e s s a r i l y i m p l i e d . 

However, by v i r t u e of §359.42, benefited f i r e d i s t r i c t s 
may enter i n t o agreements wi t h an a d j o i n i n g township or town
sh i p s . See 62 QAG 18 enclosed. Other than t h i s , they .are 
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l i m i t e d by non-authorization and thus they cannot enter i n t o 
agreements w i t h e i t h e r c i t i e s , towns or other benefited f i r e 
d i s t r i c t s . See QAG #63-6-4 and 1960 QAG 72, both of which-are 
enclosed. 

Yours very t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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