-ELECTICNS. Challengers at municipal elections -- There is no
authority for the presence of challengers at the counting of
ballots in non-partisan municipal elections.

Januasry 17, 1964

Mr, towarc f, Samore
Woodbury County Att@rn@y
20% Court House

Sioux City, lows

Jear Mr, Samore:
This will acknowlesge recelipt of yours of the 20th, ult., .
in which you submitted the following:

“"Your opinion is respectfully reguestec
on the situation arising from the recent
1961 municipal elections concerniag the
prablaﬂ of the presence of challengers
iring the counting of the ballots, You
wili recall our munlcipal elections are
aon~partisan, On Hovembsr 7th | calisd
your office followling the demand of one
of the candluates to have such challengers
present, Such claim arcs& puxporteuly
from Saction 49,104, 1958 Coue of lowe.

"Your opinion is reguestsd as to whether
or not in municipal none-partisan elections
such as thosa hele in Sious City, lows,
candluBtes are parmitied the presence of
challengers at such glections during the
counting of ballots,

"Your opinion is a3lso requested as to
whether or not under any such circum-
stances the Clerk of the City of Sioux
City woulc have the authority to issue

the cartificates to each cendidate for

use by hils challengers if such challsngers
ware parmittec,”


mailto:chall@nu.ers

Mr, Edward F, Samore - ~i- Jaousry 17, b

In reply theretﬁ,.i advise as follbws. |

There appears to ba no express provision in Chapter 363
devoted to the statutory authority and direction in the conauct
of:municipal-eléctions with raspéct to the presence of.é chal -
lenger in the counting of ballots. The only provision for
challengers to be present at the counting of}Ballots at any
eléciion,(other than the prbvision for double counting boards
set up in Chaptér 51, Code of 1958} is that provided by S@ctlon
149,104, Code of 1358, in terms as follows:

"Lg, 104 Persons permntted at polling places,
The following persons shall be permitted to
be present at and in the immediate vicinity
of the polling places, provsdec they do not
solicit votes:

"1, Any person who is by law authorized to
perform or is charged with the performance
of official duties at the election.,,

2. Any number of persons, not exceeding
three from each political party having can-
didates to be voted for at such election, to
act as challenging committees, who are ap-
peointed and accredited by the executive or
central committee of such pollttcal party or
organization.

*3, . Any number of persons not exceeding
three from sach of such political parties,
appointed and accredited in the same manner

" as above prescribed for challenging com-
mittees, to witness the counting of ballots.”

These provisions, and specifically the provisions of subsection

three thereunder, are not operative in a non-partisan municipal



M. Lowars F, Semoryg wEe January 17, 19&i

3“”tiaz ang it is quits appa at from 1ts terms, notwithsianding
the pertioesnt orovisisoes of Section 3

a5 follows:

w303, 20 Hunicipal election procadurs Tha
municipal slection shall be c&nauutﬁg in tha
marner provided by law for concucting sensral

glwctions,*

" P} 3

Patiticel partiss anc ﬂﬁmhﬁfﬁﬁiﬁ therein arg sot Iavolved in
tba. concguct of & noa=partisen municipal elesction. |, rhersfors,
BABWET YOUT reguest as foliows,

. ﬁﬁﬁﬂiﬁatﬁ* ¥ & non-psriisan municipel electios ars not
parsmlttes th%'wrﬁﬁﬁnﬁ§ of challangzrs at such glection suring the
counting of ballots,

io im viaw i the concliusion rescheu in answer L& your

2

cuestios 1., there eéppears no regson kO Bnswer your query 2,

Wery Lruly yours,

08:1a ' - ' A ..



COUNTIES AND COUNTY OFFICERS: Stewarc of County Home == A
_corporation is not eligible to De steward of a county home &8s
the duties to be parformed by the steward are personal services
‘that could be performed oniy by him,

Sdanuery 15, 1562

Chr, Havold B, Heslinga
Mahaske County aAttorngy

118 North HMarket Strest
Uskeiousa, lows

Yesr ¥r, Heslinge:

fé
']
i@
3
7
£
gy
it
[ o]
&
hat |
w
£
-
Cad
o
%
P
L
¥l
o5
&
[

?hés_will BT aﬁuwitﬁha
ult,, in which you submitisd the folliawin
PThe Steward of ouwr County Home cesires

o Incorporste in Order to limit liablli
in case of suit, ' :

i“l

1 would sppreciate an opinich 8% (o Uw
Tagality of our Board of Superviscrs ap-
pointing such & gorporation, under Section
253,45 of the Lovs of lowe, o ot &s Stewaro
of the County Home,© :

in reply therats, without elaboraticn upon Other radsons

Y
g

for concluding that & corporation is not sligitle to be stews:

"4

s sufflicisnt to state thaelt in viss of

of & county home, it s
the feet chet worporations asct ownly thraugh.agﬁntﬁ that in the
avent of such sppeiatment tha csrpat..zdn S agents would Lo jusi

thet ana not county agents., Plainly, the dutles 0 be peri.crmed



Mr, Herold B, Heslings .2 January 15, 196z

by the stmward are personal services th@t could be Q&ffﬂ?ﬁ&m

only by him,
The answar is plainly cn the nsgative,

: Veryvtruly yours,

LSCAR STRAUSS
First &ssnstant Attarn@y ﬁeaarai

95133



COUNTIES AND COUNTY OFFICERS: County Board of Supervisors ==
In proceedings before the Board of Supervisors, there are no
requirements that a nomination of an appointive county office
bare a second.

- January 8, 1962

Br. Etlliam‘ﬂtuait Chariton
Delavare County Attorney
Manchester, Iowa

Pear FHr. Chariton:
This will acknowladge receipt of yours of the 2nd,
insti, in vhich you submitted the following:

"Pursuant to my phone call of January 2,
1962, the Pelsware Coumty Board of Super-
visors has requested me to ask you for an !
official opinfon on the foilowing question:

- %(1) May a duly elected Chairman of a three
L member Board of Supervisors second a motion
made by one of the other members thereof?

»(2) 1f the answer te Question Cne £5 in the
negative, may the Chairman yield the chair

by eppointing either other member of the board

as temporary chairman with the chailr fomedistely
reverting to him after hetas seconded the motion?

"4s orally advised, we request a writtem

opinion on or befere January 8th, 1962, as

the Eoard has adjourned its regular meeting

until said date.” .

In reference to the foregoing 1 advisé as follows.

1. With reference to the proceedings before the ZRoard
of Supervisors, it was'satd in the case of Thoreon.w.rsaggﬁrcf
Supervisors, 249 Iowa 1088:

#{7) We bhave sald at least three times in cases

generally like this ghat the requiremente imposed

by statute upon an infericr tribunal should not be
too technically construed, lest its efficlency be



William Stuart Charlton , “2e . ‘Jenuary 8, 1962

wholly pavalysed. ‘ia re County Drains

v. Long, 151 Iowa 47, 50, 130 W. W. 152,153;
 Morvow v. Barrisen County, sppra, 245 lowa

7253 740 64* gu We 28 52’ 61 Johnmn Vs
Honona-Harrison Drainege Dist., supra, 246

lowa 537, 550, 68 W. W. 24 517, 525. #We

have also ssid procecedings before a board

&f supervisors and like tribumals are necessarily
taformal and courts are not disposed to review '
then with technical strictness. Harris v. Board
of Trustees, supra, 264 lowa 1169, 1176, 39 R, §!.
2d 234, 238, and citattan.

2. The Board has the power to adopt ital own rules, not
inconsistent with law, as it may deenm necessary for its own government.
Ses Bection 332.3 € 2j. it does not appear to be a prerequisite in msking
vee of the .fnregoing Statute that its ruies. be fermalized, but may dbe
informal and made to enable the Poard to pérfom its statutory duties.
| 3. Eobert's Rules of Urder, revised 1951, at page 37
provides: | v,

“The following do not require a second:

ar
. - E ]

Homtnations

1
. @ 3

4, There appears to be no statutory requiresent that a
nomination for emgineer before the Bogrd be seconded, and as &
watter of fact the Statute asthorizing such sppointment appears “
to comtemplate informal action by the Board. Such Statute,

Section 309.17, Code of 1958, provides the following:

¥309.17. Engineer-~term, The board of

supervisore shall esploy one or more regis-

tered:¢ivil engineers who sheli be kanowm as

county engineers., The board shall fix their

term of employment which shall mot exceed

three years, bot the temure of office may be
terminated at any time by the board.™



Williem Stuart Chariten =~ 3« January 8, 1962

The yse of the ﬁnrd‘“employ” in the fnregoiﬁgVStatute woald
justify drawing an inference that specific £nrmal action is
oot required 12 waking the apyointment.

Very truly yours,

05€ﬁ3 STRADSS
First aAssistant Attoraey General

OS3rm



STATZ OFFICERS AMD DEPARTMENTS., lowe Public Employe
Retirement System, == The interest of a member o
~Public Employszes! Retirement System is not subject

levy by distraint, ’

January 8, 1962

Mr.-Harvin R, Selden, Jr,
Comptroller
LOCAL

Dear Mr. Selden:

This will acknowledge receipt of yours of September
1961, in which you submit the fof]owing:
| “Chapter 978.39, Code of 13958, states:

*The right of any person to any future
payment under this chapter shall not be
. transferable or assignable, at law or in
equity, and none of the moneys paid or
payable or rights existing under this’
chapter shall be subject to execution,
levy, attachment, garnishment, or other
legal process, or to the operation of

any bankruptcy or insolvency law, These
moneys shall also be exempt from taxation,
either as income or as personal property.’

. "We have been served with a levy by the
Internal Revenus Service on an lowa Public
Employees' Retirement refund, We request
your opinion as to whether we ars required
to make the levy against funds of the lows
Public Employees' Retirement System."”

In reference to the exemption from “execution, levy,
attachment, garnishment, or other !egal_process,“,proviﬁeﬁ by

Section 97B.39, it shoulc be noted that a state cannot provide

1,

an exemption to feceral taxing statutes anc when the state attempts



B4 T o S ' »
Mr., Marvin R, Selden, Jdr -2-
, , S Jenusry &, 33@3

. such an exemption, it is invalid as against the federal statutes.

In re Washington Square Slum Ciearance, Borough.of Mahhatten, City

Qi New York, 5 M.Y. 2d 300, 184 W,Y.S. 2d¢ 585, 157 d.E. 2¢ 587
(1359).
| A levy by‘the Internal Revenue Service is made under
authority of U.S, Code, Title 26, Section 633?, which reads as
follows:
w8 6331, Levy and distraint ‘
“(a) Authority of Secretary or delegate,=--
If any person liable to pay any tax neglects -
or refuses to pay the same within 10 days
after notice and demand, it shall be lawful
for the Secretary or his delegate to collzct
such tax (and such further sum as shall be
sufficient to cover the expenses of the levy)
by levy upon all property and rights to pro-
perty (except such property as is exempt tnder
section 6334) belonging to such person or on
which there is a lien providec . |n this chapter
for the payment of such tax.'" . . ..

It is apparent that this section is very broad in in-
cluding all property and rights to property (except.such_property
as is exempt under section 6334} belonying to such person or on
which there is a lien . ., ." However, the law of the stats in
which the property is located determines the quantum of the tax-
payer's property or his rights in1the property leviec upon, Y,S.
¥. Brosnan, 363 U.S, 237, & L. Ed. 2d 1192, 80 S, Ct. 1108 (1960)
unless there be “congressional d}recfion to the conirary'., No
such direction appears to exist, The fund upon which the levy

"is being attempted arises from Chapter 978 of the Code of lowa (l958)v



Mr, Marvin R, Selgen, Jr, .3
sengery §, 1562

and the rights of the employec-taxpayer must be determinec under
that chapter. The payments made into the system by-thé'empioyee
are in the'nature of a téx withhelc at the sourﬁe_by the employer,
Sections 97B.11 and S7B.1%. The eﬁployees' rights accrue in the
form of “credits’ to him and he is auvised annually of hié
Uaccumuiated credits. Section 97B.i8; The employeg is not
entitled to receéve'ény Senéfits under the p!én until he has
filéd an application and it has been approved by the deputy for
claims or on a<subséq0ent appeal. Sections 97B.25-32, Any rights
he may have'under-tha Sysiem_are purely personai and are further
limitedAand protécied by Section.978,39. ‘Thds, it appears that
the rights of the employee are those of a creditor li&ited_fo
- the ektent providea. by Chapter 978, whereas the position of‘the
State is that of a debtor, But oniy upon the conditions and to
the extent providea by the chapter,

It has been held by several cases that a chose in
action created 5y & debt is’not'such.é'prbperty right as is
subject to distraint under Section 6331 of the United States

Code, In U.S, v, Western Union Telegraph 22., 50 F. Z¢ 102

(2 C.C.A, 1931), it is saids

“"Section 3186 contemplates a lien on tangible

property only, personalty or realty or estates

in real or personal property which are or may

be the subject of & present sale or assignment

by the delinquent taxpayer. . . . Consequently,
it would seem that the lien does not apply to

@ debt, . . . The statute does ndt authorize

garnishment, and {t does not authorize the

United States to proceed against a debtor of the



Mr, Marvia R, Selden, J4r. -im Janwary @, 1962

Horthwestern Telegraph Company, prohiblting
the debtor from paying its debi to ths come
pany.” ' ‘

In U,5, v, Astna Life Ins. Co,, 56 F, Supp. 36 {Conn.

1242) the wourt held that an intangibis property right s not
subject tp distraint.,  in that case the court saiu:

“Section 3870 (6£321) usss broad languege: It
supjects to lien 'all property and rights o
property, whether real or personal, belongisg
(o' the taxpaysr. I we construe this sweeping
lengyuage to include incorporesal parsoceal pro-
perty, the more limlted language of Ssction 3680
{6331) serongly suggests a conscious intent to
incluge within the remedy of distraint oaniy ,
corpbreal proparty exzepi as otherwise specified
thergin,” .

“Thus the historical epproach lesaas to the con-
clusion that personal property subject o dis~
traint under the authority of what is now Sectlon
3090 {6331) of the internal Revenus Cods, , ., .
is Timites to corporesl Properiy except a8 other=~
wise provided in that seme section,”

In aceora with th: above-cites cases ara .5, ¥,

ﬁéirapalitaﬁ-Lif@ ins, €o,, »1 F, Supp, 91, affis, 136 F, 2d 1.9

{1342); in ro Sport Caa} Ce., 125 F, Supp, 517 (L. L., #. ¥a. 15%),

Rote thet Yprovision otherwise” is mede in Section 66,31 with
respect 1o the subject metter of zthe levy in that such levy in=

cluees other speuific property In the following languaye:

or wages of aay officer, employee, or electezd
official, of the United States, the bBistrict of
folumbia, or any agency or instrumentality of
thz Unlted 3tates or the Llistrict of Columbia,
by serving & notice of levy on the smpioysr ¥
* w i o .


http://instrume.ntali.ty

v, Warvin R, Salcen, Jdr. o Jaauvary 8, 1962

Ame, insofar as the power of «istrainit es 8 wmethod of collection

whate tnk tas is copcernsd, it §s by thai Statute, Section 8331w},

L]

mave inclusive of the term levy., The languege of ihat sectison is

ihiss

“i b)) Suizurse anc saies of pru&»rﬁ yomeThe
verm Mlevy’ &s used in this title inciuves
the powsr of dlStralﬁt and seizure by any
cmeans, o any cese in which the Secratary
or his delegate may lsvy upon property of
righis. to prﬁaarty, iz may seize and 3z}l
such property or righis Lo property (ﬁnﬁihﬁr
real or personal, tangible or iatanﬁaai o

is wau}w'appear, thaere farb. that any tﬁt‘rgat an employse

of the Stetz of lowe may have In the lowe Pubiic Ewmployess' Retire-

Pa suBjoct Lo distraint wocer Ssotion

maqt Sysiem Is nol swch &% Re
€321 of the Internal Revenus Coss,

BSTAR 57&%935 ,
First Assistent Attorsey Geasral
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COUNTIES ANU COUNTY OFFICERS: Election to il vacangy_in
office of County fuditor, A person appointed to fill vacancy
LOUNLY tor holds office until the next
beneral electaoa and at such election the vacancy shali be
filled for the remainder of the term, and the nominee for
such vacancy shall be selected at the precesding primary,

| - Fobruary 26, 1962
Mr, bLdware F, Senore : '
Woopdbury caunty Attornay

204 Copurt House

Sioux City, lows

bear Mr. Samora:
This will ackrowladye receipt of yours of the isth,
inst,, in which you submit the following:

“Your opinloa is respectfully reguasted
congcerning the election to the (lounty
hust et fa!!mwnng the removal of, anc
replacenent of him by an auditor appolinted
by the Boarc of Supervisors,

"The present was sppointad on Februsry 14,
1962 1o Fill the vacsancy of the suditor
which was a fouwr year term commencling with
the year 1961, The follbwing problems
st be resolved:

’”{i; s it necessary that the Frsﬁwry
g2 it of Junz of 1388 provide for candie
Qmwf for the unsapirad term of the aucitor
removed?

“{2) wWhat shoula bu used in ths céption
in the bellot to desiynate this office in
the Primary Election of the following =isce
tions?

“{3) 1s the person so elecies to complete
the unexpired term only?”

{1} iIn answer to your guestion (1), | would advise you

that on the authoriyy of official opinioa of this Department



Mr. Eowerd F, Samore -2  February 2?, 1962

issued Fabruary 36, 1981, & copy of which 35 hereto atisches,
this affice shall be,fii!eﬁ in the general election o be helc
in November of 1362, enc wnder ihe provisions of Section 3.3,
tode af ¥%&%,'nnminatians to fiil this vecancy shall oe wade
at the primﬁry @lw&ﬁfmn to be helo in June of 3?&2.

{2} in enswer to your gqusstion (2}, | ﬁamiﬁ'asvis& you
that the caption in éha-baliat»ﬁesigﬁatiﬁg the office to be
Filles to be this:. | |

Far County Auditor
(Ta £l vacanayﬁ

{3; %n.anﬁwer to your quastion {2), | wouls suvise yo&
on the authority of a§inian attaches that ﬁhe_ﬁergan Lo s
@Iacteﬁ shall be elecled to FI1) the uncwpired ﬁ@rm mf the
rempved audit@r" | |

Yery truly yours,

O3CAH STRAUSS
First Assistant ﬁttorney & wral

USsle

Encliosure



TAXATION: Agriculiural land within city, §428.16, Code of lowa
1958, Agricujtural land within the limits of a8 city not laid
off in parcels of ten acres or less is noi exempt from city or
town taxes. Stock of merchandise held for resale on such pre-
?;sgs is taxable under the provisions of §428.16, Code of lowa
1558, ' '

February 26, 1962

Mr., Richarg F, Branco
dua County Attorney
lga Grove, lows

Dear M¥r., Branco:
This will acknowledge receipt of your reguest in
terms as follows:

"The County Assesser of lda Countly, lowa,
has asked me (0 obisin your opinion upon
the following legal problen, to-wil:

C"There 8ve several parcels of land of more
than ten 8res each, located within the
city limits of tha city of ida Grove, lda
County, tuwa, which are taxsd as ferm lanas
at the rate of approsimetely +5 mills., The
teax tate within the city of lsa Grove is
epprosimately T mills, The lounty Assessor
wonuars whether these lands legally come
within the zsemption of Chapter 40%.15 of the
towa Coow, which states in ¢ffect thet, "Ho lencs
included within the limivs of any wmunicipal
corporation which is aoy laig off in lots of
ten acvrss or less, any which is 8lso in goos
faith scoupied and uwsed for ayricuitural anc
hovrticulteral purposes shall be taxable for -
any city o7 (OwWh PUrposes, Fa%ddnk:!

“The parcels of lena involved are gsscribed
8s toillows"

“1. Parcel One is 2 1% acre (ract upon which
the owner hes constructed several commercial
buiigings, These buildings arg constructes ang



fr. Richars F; Brancy 3= ~ February 26, 1962

yseu Tor the office of 8 comsercial well
arilling company, the office of a8 water
spftening service, 8 gasoliae filling sta-
tion and an ipplement and sutowmobile sales
business, The bulldings eres vented by the
operagtors therenf from the owner ofF the 15
acre track, A small part of this parcel is
rgntes by the local Goif Club 83 part of
its Goi¥ Club's fairway, anc¢ the balance of
the land is taken up by &8 cresk, Ho crops
are yrown upon the premises,

“i.o A percel of more than ten 8cres, which
is used for the sole purpose of storing farm
implaments helc for raesaie by an implement
geaier, andg for the storags of building sguip-
ment, The balance of this parcel not useu

for the storage of mechinery and equipment,

is vacanit and no crops are grown thereon,

"3, A parcel of land containing 30 acres

pr mora, @ small portion thergof being usad for
the bullding and squipment of 2 rendering works,
anc the balasnce consisiing of timberland upon
which no crop is grown, no livestock raised, and
from which no timber is sola comnercially,

4, A pargel of lans containing more than ign

acres, which has not besn subdivided iato lots

and blocks, alihough the same lies ajscent to & portion
of the <iiy devsloped es & rasidential disgrict,

Ho <rops are grown or livestock rajsed upon this

parcel of lanc a3ng no use is made of iU whaiso-

aver, ' '

“Your ppinion would be appreciated a3s (o whether
gach of the above described tracts come within the
e~emprion from taxes for city purposes at Chaptsr
494,15 of the Code, and in the event the land
described as Parcel | above comes within the sasmp=
tion of said Chapter and shouls act be taxea for
‘city purposes, your further opinion i3 dJdesires, anug
aise a5 to whether & siock of maerchencise held for
resale upon said premises should be taxed at the
high city tax rate or ths low farm tax rate.”


http://should.be

My, Richard F, Bran.o - February 26, 1962

is reply thereio, | woule auviss as follows,

bt appearing that none of the lsad Includes in the fact
Biluations sel Owl Ly you I8 laic off in parcels of ten a&ives
of Jess, andwers therold are sondiiignsd upon whether s$uh
tenus are wsed ane ovocupied Tor syriculiural or horticuliurad
purpsses. Frow the fects steted, horticulidre is not invalves

in the seiorajnesise of the several situstions, and 0

restriciing.

i

Agriculiure is uufined in the gesc of Lrouse w. Lisyy’

Jurkey Asnch, 451 fows 4%, 153, 10U M 3o B, os follows:

ret is voriousily dufines; but
in iis broau sense, it i% saic
g o&rt oy scienve 9F cultivating
puns, inwluding harva biinv of wrops
Bring end managersnd of aawa&td oo
S, Eyriculturg, 5 ,m1ar I, paye 560,
yoers v, Horn, §7g e a6, 349, 181
Howo &9, 203, 7 A.L.4, 34&9, wa Gudbed with
aﬁpﬁ“'ﬂi approval, ¥yom Sinons v, bovell
(7 Meisk,} 54 T@nn. Si8, 516 "' s
’QM:%%! “““““ " %ﬁ hu&aﬁnws,, anu husbandry,
Hebater cufines 1o be ihe business of o
Tarmer, cosprehending egriswliure or cillagys

*E‘

¢ 1Y
§

of the yround, the raising ; m@hﬁQSﬁg an
fatraning of cattle and siier domesiic
snimals, the mandgseent oF the ”az;? and
whaieve! (he j8ns arouuues,

Appiyinyg this definiiion (o your quasiibns, | angwar as
iotiows,

{i}) Iasofar &3 the parcsi S CLEL-T in your guestion 1.,
i 8= of the spinton thet perwal 18 a0l w.umpl from taxagion for

Lily Br fown PUrponses.



February 26, 1962

Mr, Richerc F, Branco = =ae

(2} iasofar as the‘parcal ﬁeséribeé in your question 2z,
is concerned, 1 am of the opinion that ﬁarce? is not exempt from
taxation for uiiylsr,tewn purposes. - |

(3) Insofar as the parcﬁ!'éﬁSﬁribeﬁ in f@ur question 3
‘is'anﬂéerﬂéd, } am of thﬁ opinien that paru t is not sxempt from
taxation for clty or town purposes,

{%) Assuming thai the parcsl @escribea is within the

onfines of the clty, | am of the opinion that parcei‘ss.net
'exempt from vasaiion for elty or town purposes,

In énswwr to your guaestion as to whether a stock of mer-
ahaﬂﬁise heid for resale on the prumiaas daescribed in your gques-
tion & 5hsu§ﬁlba_tax@ﬁ, ! am of the opinion that such stock of
merchandise is caxable under the provisions of Se@tiun w2b.16,
toge of 1958, |

Vary truly yours,

OSCAR STRAUSS
First Assistent Attoransy General

08:la



TOWNSHIPS: Htthdr&w&] by incividuals from town-township fire
gistrict; Chapter 3574, CLode of 1556, interpreteg. here

is no statute 8Uih¢rl&iﬂy withdrawal by {nagivicuals belonging to
an existing towa tawrshap fire alstrict in order to join another
firm district.

#r, J. T. Sayder
Buena VYista County attornay - February 23, 1962
Storm Lake, lowa . :

Oear Wr. Sayder:
This will scknowledge receipt of yours of the 10th,
inst,, in which you submitted the foliowing:

"} have & cuestion from two different arees
of the County, Alta end Albert City, in
referegnce to 2 matter involving the same
guestion, The question is in two parts:

“a, May ingivicuals belonging to an
existing town-township fire district,
voluntarily elect to be included in
another established district?

b, If the answer to {a) above is in
the affirmative, how shall the Town-
ship Clerk divide the funds available
for firs protection through the County
Auditor between the existing District
and the other District by which the
individual members elect to be served?

“in each case, the Township Trustees have

received @ petition or notice of election

From 3nﬁ3v1 dual Ffarmers within an ﬁStablishaﬁ towne
township Tire district that these individual
farmers uu$§re to be served by another dis-

trict, in dne case by the Albert City Fire
Oepariment and in the other case, by the

‘Aurelia Fire Cepartment in (Cherokee County,

This would appear to me {0 require & con-

struction of Section 359,42, which providas,



Mr. J. T. Snyder -~ '
| - February 23, 1962

'*The Township Trustees of any Township

may purchase, own, rent or maintain fire ‘
apparatus and squipment and provide

housing for same anc furnish services in

the extinguishing of fires in saia town-

ship, inaspendently or jointly with any

adjoining township or townships, likewise
authorized as herein provided, or with any

City or town,"

“Must the Township Trustees, under this
Section, be a party to sny provisions of
fire districts, or may the individuals of
the district elect to be served by another
district irregardless of the action of the
trustees?

"An early resolution of this gquestion is
requested, since one of the Township Clerks
invoived has a request from the Aurelia Fire
Gepartment for the proportionate amount of
thz funds levied in the existing District
for fire purposes.” ' -

in reply thereto, | aavise as follows,’

I am of the opinion that answer to your first guess
tion is in the negative., This is grounded upon the fact
that no expfess provision is made in Chapter 3574, Code of
1958, authorizing such withﬁrawaI ﬁram one district in order
to join another, Lacking that, such right does not exist.

A comparable situation existed in a county library established
under the provisicns of Chapter 3586B, Code of 1958, where an
attempted withdrawal therefrom was denied by the Supreme

Court in the case of Jsbell v. Board of Supervisers, 243 lows

941, 54 NW 2d 508, where the Cauri saiu;

“When this cuuntz library was established
Correctionviile had no free public library
-~ it was establlished later. It is not
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guestiones that Correctionville was in-
cluded within the county llbrary district
~at the ocutset, WNothing has happened that
constitutes a witharawal of the town from
that district unless the establishment of
the town library has that effect, We find
no statuie which so provides,  If forme-
tlon of & town library is to constlitute @2
withdrawal of the town from an existing county
Tibravy ¢istrict the legislature must so pro-
vide, Until it does there is no basils for
such holding. Plaintiff's remedy at this point
rests with the legisiature, not the courts,
See Kistner v, Board of Assessment, 255 lowe
b, 414, 280 RM, 587; In re Estate of Hagan,
232 lowa 525, 529, 5 N.W, 2¢ &56, §%%; 50 Am.
Jur,, Statutes, section 234; 5% C.d., Statutes,
section 57&,"

-Subsequent o such opinion, the iegiéiature die enact escape
legisliation from such county library as shown by Section
3588,16, providing as follows:

"3568.16 Witherawal of city or town from
dgistrict, %Whenever any incorporated city
or town, having waintalned an association
library for at lesst ten years prior to the
- establishment oF @ county library which has
become a part of the tax supportes city or
town librery anu beiny 8 part of the county
Pibrary districg, and having levied a8 tax
of its own equal tdo or greater than that
of the county library district for the same
purpose, shaill decide to withdraw from the
county library gistrict, it may do so by
giving notlce by certifiaed mail to the
board of library trustess of said county
library and the county auditor prior to
Juiy 10, by the governing body of said
incorporated city or town, of its with-
drawal from the county library district,
and thersafter s8id Incorporates city or
town, shall cease to be & part of or in-
cluded in said county library district,”
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In view of the negative answer to your question
numbar 1., an answer to your question number 2. is not
required,

Very truly yours,

OSCAR STRAUSS -
First Assistant Attorney General

GS:la



COUNTIES AND COUNTY OFFICERS: RBoaro of Supervisors, %349.18, (ode
of 1958, ia publishing the prau thﬁab of - 33dfu of Supervisors!
compansation of sec wnuﬁry rosd employess, the 1pwﬁs£taen of each
smployes must be listed separstsly. Punliuata on of the total com-
pensation to &1l such employess Is regerded as “bunching” &nd is
unauthorized,

merah 30, Tubl

¥r. bary L. Camergs
Jefforson County Altornay
Falr¥ielg, lowse

gegr Wr, Lameron:
Referuncy is h@f&iﬁ midte Lo yours of the 17eh, wle,,
in which you submizied ibhe Fpllowing
"The County Auditor of Jeffersan Gousty, lowae,

hag rag ted my office 2o seoure an oplinion
feom the z&t%rﬂﬁy General on the following:

Tin @Mbﬁiwﬁ?ﬁg the minutas of the Boparg of
visors Proceedings, we have basn 3ia£§nb wdeh newg
of the sesondery road employoes end thelr grogs
wages, Thelr pay has bewn on an &Mur}y b&&ig.

Sy~

5&&{%3?3 spril 1, 1962 thoy will Le peid oo 8 monthly
basis. wWould i1 be gaﬁaabi o Vist thess @mwim;@ﬁa

alony with the elovtive ¢ ff?»«?ﬁ, ummutiaa ang cievks
oy not tist thﬁ“ “ach m&%tﬁ in the Bowra's Provesdings,
The seleries come from the cagineers offlce on clale
Forms 2% o5 Lhe sngdeers siﬂff

s §1 ;s

\ spary to jist oheoployes and 1F s,
coule it publ ishes *Ss PuGary Road Payroli?
w?thuﬁg ﬁai‘g in vicletion of Section 343,16 of
¢ 1958 Lodgs of lowas.™
in ruply thereto, | woule advise you that in publishing the
provessings of the Boars of Supervisoars, setting up such payroll in

the manner propeses Is uniswful sns unauthorizss eng viglsates the

provisions of §, Code of 1958, The methos of publishing the



Mr, Gary L. Cameron -z~ March 30, 1962

salaries of officials and others whose salaries are Tixed by
statute or ordinance Is not applicable tc the publication of
payroli salaries of others, See page 58 of the Printing Board
pemphlet entitled, "lowa Laws Pertaining to Public Hotices”,
2 copy of which, so far as is applicable, is hereto attached.
What you propose is regarded as, "bunching of warrants",
and such mannar of pub]icatfan‘of payroll has been passed upon
adversely by previous opinion., Comment on such practice is
also made in the foregoing-described prlicatian of the Printing
Board on page 15 thereof, & copy of which comment is hercto
attached,

VYery truly yours,

OUSCAR STRAUSS
First Assistant Attorney General

0s:la

Enclosures



TOWNSHIPS:

Powers of Township Trustees. §349.43, 1958 Code of lowa.

The power of the Township Trustees does not exceed the authority
vested by the electorate, and the Township Trustees do not have
authority to lease a part of the premises erected for housing fire
equipment to the United States for use as a post office.

March 30, 1962

Mr, Howard 0. Hamilton
Webster County Attorney
303 Snell Building

Fort Bodge, lowe

Dear Mr., Hamilton:

This will acknowledge receipt of yours of the lst,

inst,,

in which vyou submitted the following:

"Bo Township Trustees have the authority to
construct 8 bullding for the purpose of housing
fire equipment and lease part of such space to
the United States Government to be used as a
post office?

“"Section 359,42 of the Code euthorizss the
trustees to 'provide housing' for fire apparatus
or squipment, The trustees anticipate constructing
the building within a town in the township ang
would tike to construct the same to enable the
fire department to expand if necessary. Until
such expansion may becoms necessary, they anti-
cipate leasing some of the premises for a post
office. The trustess are presently levying 14
milis in the township pursuant and by virtue of
an election having been held authorizing this
levy. There is no problem regarding & bond
issue." -

In reply thereto, | would advise you that the township

trustess are not an agency of general powers, but on the other

hand, their powers are spacifically prescribed. Thus, the sec-

tion referred to bestows authority to provide housing for fire



‘#r. Howard . Hamilton -2- . March 30, 1362

equipment, and so forth, The trusteces are authorized, under
the provisions of §359.43, to levy as follows:
"The township trustees may levy an annual tax
not exceeding one and one half mill on the tax-
able property in the township, without the
corporate limits of any city or town which may
be wholily or partially within the ltimits of the
township, for the purpose of exercising the
powers granted in secticn 359.42, when s0 autho-
rized by an affirmative vote equal to at least
sixty percent of the total vote cast for and
against a proposal therefor at an election hzld
pursuant to section 359.44.%
This section was amended by Chapter &7, paragraph 1, Acts of
the 58th G.A. in the respect that is ineffective of the ques-
tion here submitted.’

Thus, the trustees were authorized under the foregoing
§353.43 to exercise the powers conferred on them by the pro-
visions of §359.42, This power to levy the iax may be exercgised
by them after the election by an affirmative vote of sixty per
cent upon the proposal. Tha power of the Board does noi axceed
the authority vested in it by the electorate. This power is
Timited to the provisions of $359.42 and does not incluge the
power in the trustees to lease a part of the prémises to be
gerected for housing fire eguipment.

The answer to your guestion is in the negative,.

Vory truly yours,

USCAR STRAUSS
First Assistant Attorney General
OS:la



ELECTIONS ~- Constitutional amendgment, Chapter 343, Acts of
the 59th Ganeral Assembly.  I1he same judges and clerks shall
perform the nscsssary dutles in the primary_elacti?n é?ﬂ iﬁ
the spacial election concerning the proposed ganstxﬁg;;anai
amendment. A qualified voter with no party arffitiation Is
alligible to vote on said Constitutional amendment,

Mr. Harry Porking
Polk County Attorney
Aoom 406 Court House
fes Moines, lows

bBoar #Hr. Parkins:
, This will acknowledge receipt of yours of the 2ist,
uit,, in which you submities the Tollowing:

AL the same time the Primary elaction

is hele on June %4, 1962, there will be
submi ttao to the people & guestion cone
carning revision of the lows Constitution
converning selection of Supreme and Sise-
trict Court Juoges., The Augitor of Polk
County, lowe has wo guestions conceraing
this wlection: .

“l. Hill the same juuges end clerks be
abie to perform their necessary duties
in both the Primory fiection aad in the
suparate glection on the watter of the
proposed Constitutional Amendment?
M2, @il the otherwise guslified votey
whe hes ao parvy affillation be permitisy
tw yote on the matier of the propesed
Constitutional Amendmeng??
in reply thereto, 1 auvise you as follows.
in answer o youwr guestlion 1., | would auvise that
the same judges ane clerks shall perform the necessery cuties
in both the foregoing described primary election and the
special election concerning ths propossd constitutisnal

Fmoadment,
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Lo youy Quﬁﬁximﬁ o, 1 woule savise that
the gualifice vorer with no perty offiiletion Is aligible an
is snticiaee Lo wote on the watter of Lhe proposed ConSLiiue
tional emwndmsni av ths speciel gslection to be hals on

Cduse b, 1862, in this connection, | sntlose coplies of
opinions 1ssusg by this Department, one 0 Mertin ¥, Lelr,
Seots Lounty Attormey, 9Bted Jenuary 5, 1562, and BRn Lo
srivin Synhorst, Secretary of Htete, dotud Jenuary &, 15562,

Vary etruly yours,

DECAR BYRAUSS
First Assistent Attorasy Gemeral

Enclosuras



COUNTIES AND .COUNTY OFFICERS, Statutory maet{ng_ofhzhe %c?;f of
Supervisors., Section 331.15, 19548 Code gf lowe, T gbrigg r 530,15
statutory meeting of the Board of Supervisors prescribed fyaécﬁ 033;
1958 Code of lowa, as the second secular day of Jang?ryhz cac sza~ ;
is a regular meeting of the Board and contlinues unti E = ?zhr*"uiar
tutory meeting, and a petition filed at the time of the said regula
meeting is entitled to action by the Board.

parch 1z, 19862

Hr, Rsa Schrader
Jones {ounty Atiorney
Montlcello, fowa

vaar Mr, Schragsr:
This will scinowledgs vecsipt of yours of the £6th,

ult., in which you submitted the followiag:
4 petition under Saution 331.8 of hs
1958 fLods of lowa wes Filed with the Jonss
County Board of Supervisors on Jaenuary 3,
18962 roguesting that the County be divided
Inep five districis for the purpose of slecting
& board of supervisors., Ssction 231.15% gise
Csses meeting dates of the

N

board of supsrvi~
pra. This petition was not flisd at the tims
of the First sesular day in Jeanuary, 1961, but
wos Tiied at the times of the second Tuascay is
Jenuary and the second Tussday of sech month
is when the boare Is in session generslly.

3

4

"y question 18 whether orf net the petitios
vias timely filed and whether the board gan

asy on osuch petitlon when the same was net
Fited and no action iaken on the First secular
day in Janusry, 1962,

in raply theregio, | am of the opinion that the reguler

rs-

statutory meeting prescribed by 5351.15, Code of lowa, as the
sacond sanuler uay of Jenuary of sech yesr is & regular mezting
of the ﬁ&&?ﬁ of Suparvisors, at which peiitions for action by
the Boerd, In accoraance with the provisions of $332.7, Cods

of towa, ars sresented, ang such petitvions, IF and whan filesd
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Br. Bax Schrader . | - B
ferch 13, 1962

with 13, But we are Yog to belleve that

the rule of this cess has not been genervally
rechynized by the tribunals for whose governs
ment 11 wes made, and we are sura thaet its
reatfirmance now would leag to confusion in
buginzss, ang perhaps o serious public foss,.
For téwm Peashng we umaiin@ to foliow i,
and must hold that the adjourned meeting of
the u@&”d, on Docember 2B, was & parg of the
reguler Rovember meeking, and the action of
thy board was tharafe tegel ang valla, He
may say here that the aatﬁa;aty of the Lilis
Lase has beaen impliedly quastionsd by this
court in Rallvosy Lo, w, Lst? uf Council Blutdf
105 lowa 425, in which it wes bele thei, far
ihe purpose of 2 clty council rescinding fus
action In @ cergain r@tiar, an adjourngs
smeeting would be u“?ma & continuation of a
@r&viﬁﬁﬁ'r%guiar mee t ing, ‘

fow

The extent of the meenling of & regular mesting of the

“The jaw In fizing the |
session of the year s y Gb?iﬁ@ﬁ Eha
Vimie beyondg which tf %w ﬁ Q?QVQﬁuﬁ might

nol 4 ngd.  in othey rua, cach session of
the rd necessarily temminstes prior 1o ths

day fixed by the staiute for snether mecsilag.”

Uncaer the provisions of 21,45, Lods of lowa, the nexy
meeting sfter the January meeting Is the First Moncaey in #fprit,

By reason of ths forsgoing, 1| am of ihe opinion that the
statulory HJeanusry meeting of the Board is & reguler aweting of
the Eoervc of ﬁuﬁafvéﬁwrﬁ @nd thﬁ filing of the petition vas
timely and antislay to action by the E@érﬁ.

Yary truly yours,

GSCAR 3TRAUSS
Fiest Assistant Attornsy Gengvel
053 1a



COUNTIES AND COUNTY OFFICERS: Use of
, ) C : ! court house i --
The county has no authority to grant to the cf%; fﬁg Sééyof

the court house grounds by | :
" ease or otherw
- station for use by the puglic. - ise for a comfort

April 19, 1962

Mr. wWalter L. Saur
Fayette County Attoiney
22 East Charilas
Delwein, lowa

/
Dear Mr. Saur:
Reference is herein macge to yours of the 16th, ult.,
in which you submitted the following:

ran the Board of Supsrvisors of Feyeite
County, lowa yrant to the Lity of west
Union, lowa tha right to use & portion of
the Court House grounds for the purpose of
eracting and maintaining & Comfort Station
for use by the public?  The Dewu to the
County conveying the court house grounds
contains the following restrictions:

‘Public sSquare s 400 feet square and is
appropriated by the propricetors of the

use of Fayette County for public buildings.
Provided the County Seat should be lpcatec
in West Unlon and if the County Seat should
not be located In West Unifon or Le remdved
from it, then seid sguare to be for the use

Pos

of the viilage.’

Hparpaps the following refersnces to the
1958 Code of lowa and Suprame Lourt Degi-
sjons will ald you in your research of this
cuestion:

'Section 332.3(13). whenaw real estate
bulldings, or other property are no longer
neeaed for the purposas for which the sams
were acguirec by the county, to convert the
same to other county purposes or to sell or
leasz the same at & felr valuation,



Mr, Walter L. Saur .
| | ‘ﬁﬁfii 3%, 33%?

‘Section 332.3(16). To permit &y Serson
to use any portion of the lands uvwned by
the county for ornamental purposes, or for
the erection of any monument or fountei:
under such restrictions as the board sy
from time to time enact, whan such uss will
not interfere with the use for which such
real estate was originally acquired by the
county,

‘Section 332.3(17). To lease or seil real
estate owned by the county and not needed
for county purposes.

YA county is a political corporation in-
vested with certain limited and specified
powers, which are divided among and are to
be exercised by a class of agents or county
officers appointed for that purpose. Their
duties are not only defined, but tha mode
of performing them is often prescribed by
law, and this being dong, the power must be
exercised precisely as It is given. Hull v.
Marshall County, 12 lowa 3hz.

YCounties are recognized &s guasi corporations,
and it is universally held that the Boardg of
Supervisors of a county has only such powers

as are expressly conferred by statute or neces-
sarily implieg from the power so conferred.

"{n Hilgers v. Woodbury County, 200 lowa 131G,
206 AW géa, €61, the lowa Lourt says: ‘The
authorities are not uniform on the question of
the right of public officials to rent a portion
of a public building for a private use, but we
are satistied that the greater weight of autho-
rity and the better reasoning is to the effact
that thz Board of Supervisors has no power of &
legislative grant of such power.,?! See also
State {ex.rel. Scott) v. Hart, 144 ind. 107,

LT HE 7, 33 L.R.A. 118, McPherson v. Foster
Brothers, 43 lowa 4d.

"The case of Borough of Henderscn v. Couniy of
Sibley, 28 Minn, 515, T1 W 31, invoived the
validity of a contract by the county with the
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Borough of Henderson for the use of 3 nav:

of the county courthouse for a City Hall, ang
it was held that the contract was beyond the
powers of the county corw:ssnonnrs, ihs court
says 'such objects are foreign to ths surposes
for which the counties are organized, and if
permitted, would open the door to entanglemants
an¢ abuses against which the public should be,
and is, by law protected,?

“hAy to use of county proparty, ses the following

“The Board of Supervisors does not have power o
lease a portion of courthouse to private company.
GAG 1940, p, 263.

WBoara of Superviscrs had authority to grant &
privilege for the erection of & temporary struc~
tureg on the courthouse sraunos for & public pur-
pose, provided that the manner in which the struce
ture wes arecled, its iuwdtluﬂ ang use showld not
interfere aith the public business transacted in
tha courthouse, but such right, if yranted, is
merely & naked privilege, subject to revocation at
any time that the public interests might cemand

or the Board of Supervisors might deem advisable,
since the Board had no duthortty to bind the
mauntg for any definite length of tlime. OAG 1510,
p. 154 :

"See also State ex. rel. Hadsworth v. Boarg of
Supervisors o? Lian County. 1942, 2372 tows 1092,

NW 2¢ B877. {See Chapter 332 lowa Code Annotated
2. 1z

In razply thereto, | would edvis

that in 2 comparable

[t

situation the Department, in an oplnion Issued Aprii 27, 19563
to K. L. Kobzr, Black Hawk Countv, Weterloo, ruled that leasing

the court house groungs for city purposes to the city sxceeded



April 15, 1862

Hr. Welter L. Saur NE

A

the authority of the Bosrs of Supsrvisors, A copy of this
opinion ls heratp gitached,

Yery sruly yours,

O8CAR STRAUSS
Firsty Asgistant Attornay Hunsral

£5: la

Enclosure



© April 27, 1953.

Lu- Es- L. .sOOOI‘,
County Attornsey, -
Waterloo, Iowa.

Dear lMr. Kober:
I have yours of the 22nd inst, in vhich you 8ub-
mitteo. the following: |

Can the Board of Supervisors of Blaok Hawk County,
Iowa, lease to the City of Weterloo certalin pariing. -
space adjacent to the County Courthouse, Waterloo,
Iowa, The City of Waterloo would install meters

and nolice parking space with a percentage of the
income from the parxing maters to acorue to Black
-Bawk: County. _

“Subse,tionu (13) and (17) of the Ssction 332.3 of
tne 1930 Code of Iowa grant the Board of Supervisors
powar to lease roesl ~state where the county property
is no longer necded for the purposes for which the
same-was aoquired or wiere the property 1s no longer
. needed Tor county purposes. However, the property
is now used for parking purposes, ani t he use would
not change except that the seme would be under
police regulation by the Clty of Waterloo with
parking meters installed thereon.

"The case. o:.”ﬂlre”q ve. Woodbury County 200 Iowa
- 1318 held that the power to rent a portion of the
- courthouge ocould not be implied from the power

granted the Board of Supervisors to have general

‘menagoment and care of county property.

"Although tnias case did not involve & rental to
another governmental body, y2t 1t would seeam to
infer that tne Board of Supermvisors oaly neve to
power to lease as speoifically set out under the
provisions of Seotion 332, 3 of the 1950 COde of Iowa,
subseotiona (13) and (17).

- In reply thereto I woula advise you that leaaing

the described property by the board of supervlaors to tha



ir. Kober ' -2= ~ April 27, 1953.

City of Waterioo would amount to transferring Jurisdiotlion
over its property ourrent;y being used by the county for its |
purposes to the olty for its purposes. The board of super-
visors i1s olothed ﬁith no such authority over oounty‘properfy
thét is needed for oounty purposes. The powgr.of the board
of supervisors td lease arises from Subsecfions 13 and 17

of Ssotion 332.3, meither of which would authorize the pro-
posed lease.

. Yours very truly)”:”"

os:th . - - OSCAR STRAUSS,
R Assistant Attorney General.

“



TAXATION: Exemprion as fraternsl beneflt corporation. Where

the BPOE, & fraternal bepefit soclety, is tne iessee f? pro=
perty owned by EZlks Building Corporation anc pays rgnﬁﬁta‘su%bgﬂﬁ
corporation For its use, the Bullding Corporation Iz not entitisg
to sxemption as & fraternal benefit corporation,

Mr, John F, Boeye
Montgomery County Attorney
209 Coolbaugh Street

Red Oak, lowa

Dear Mr, Boeye:
Reference is herein made to yours of the 7th, inst.,
in which you submittec the following:

1 am enclosing herewith a regquest made by

the Montgomery County Assessor for the Board
of Review now in session, of Montgomery County,
lowa.

"The facts are Ffalrly well set out in the
fettaer, although it should be understood that
the Elks Bullding Corporation Is a separate
entity from the bénevoleni end protective
order of the Elks, who, according to the re-
cords available to my office, have purchased
a federal retail liquor sales permit,

“The B.,P,0.E, pay rent to the Elks Building
Corporation, The lodge rooms are on the second
fioor and can be resached by separats entrance,
although it is true that it is necessary to
pass over the lot to reach the lodge rooms. The
question set forth in the accompanying letter
fairly well described the problem involved.

"t is my understanding that throughout ths State
of lowa Assessors have divided buildings for the
purpose of obtaining the tax exempt qualifications
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Mr. John F, Boeye ~Zm Mey 31, 1%

for fraternal and religious organizations,
Would appreciate your comment and opinions
at your earliest convenience," '

together with accompanying fetter to you of the Clerk of the
{ounty Board of Review, a copy of which follows:

“The Montgomery County Board of Review respect-
fully request an opinion on the following matter:

“The Elks Buildlng Corporation, a fraternal and
bengvolent society, requests tax exemption on
thelir property in Rad Osk, except for onas~half

of the basement flpor, 3aid claim Is based on
the provisions of Ch 427.9 Code of fowa, The:one~
half of the basement fioor upon which exemption
is not claimed is the location of & Federal Re-
tail Liguor Sales Permit., It is one of several
rooms within the building and can be reached from
an adjoining room or from an putside entrance.

it cannot be reached without passing over the

lot or through that portion of the building being
conslidered for tax exszmption, Chapter 427,1{26)
specifically prohibits granting exemption to any
property which is the location of & Federal Re~
tail Liguor Sales Permit,

"Qur questlion is this: does the one-half of the
basement fleor constitute a separate location or
is it a part of the location upon which they re-
quest partial sxemption?®
in reply thereto, | auvise as follows: it appears from
the foregoing letter that:
(1) The £lks Building Corporation is the owner of the
property and the organizatlon that is making claim to the exemp-

tion., A
(2) The B.P.O.E. is a fraternal benevolent society and is

the lessee of the property which the Building Corporation owns

and pays rent to the Elks Building Corporation for the use thereof,



May 31, 196z
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{3} The B.P.0.E, has purchased the Federal Retail
Dealers Liguor Permlt covering space in the basement of the
puilding.

The relevent statute, so Tar as applicable, is 5427.1(9),
Code of 1962, which designates the property and bulldings ene
titled to exsmpilon bsceuse of the following uses:

. + « literary, scientifig, charitabie,
bensvolent, egriuu!tural, ang raligicus
insgitutions and socleties .

Specificaliy, such sactien proviges:

“Property of religious, titerary, and
charkable spcieties. A1l gounds and
buiidings used by literery, scientiflc,
charlitable, behevolsat, egricultural, and
fLilg;QUb instituiions and spcieties
solely for thelr appropriate objects, not
gxcaeding three humived twenty ecres in
extent and not leassd or otherwise used
with a view to pecuntary profit, &t
deeds or leases by which such property s
held shall be filed Vor record before ths
property herein gescribed shall be omitied
from the assessoent.”

However, &% & prerequisite o the granting of any esemp-
tion, the organization or seciely so claiming, ecenrding teo
Gz M {24), must Tlie with the a%sesser, not later then February
1 in the year in which the sxepplion is regquesied, & statement
describing the nature of the property upon which the cxempiion is
claimad, setting out any uses thereof and the income derived there-

from by way of rent, leases or other uses not solisiy for appropriate



#r, John F. Boeye ke May 31, 1962

objsct of the organization. The foregolng numbered statute
further directs the Assesser in arriving at valuations:

¥, . . In any case where a portion of the
property is used regularly for commzrcial pur-
poses no exemption shall be allowed upon

property sc used and the exemption granted

shall be in the proportion of the value of the
proparty used solely for the appropriate objects

of the orgenization, to the entire value of the
property. No exemption shall be granted upon

any property upon or in which persistent viciations
of the laws of the state of iowa are permitted,
Every claimant of an exemption shall, under oath
declare thet no such violations will be knowingly
permittes or have bezn permitied on or after
Janvary 1 of the year for which a3 tax exemption

is reguested. Claims for such sxemption shall

be verified under oath by the president or other
rasponsible heads of the organization."

in the foregoing situation, | am of the opinion {1} that
the £1ks Building Corporation, not qualifying as a fraternai
benevolent socliety, is not entitled to the c<laimed exsmption.
{2} In view of the foregoing conclusion, answer to yaur specific
question raspacting the effect of the existence of a Federal
Retall Liguor Dealers Permit is not reguired,

Yary truly yours,

OSCAR STRAUSS
First Assistant Attorney General



COUNTIES AND COUNTY OFFICERS: Publication of proceedings of
Board of Suparvisors, Under §3435.18, Code of 1962, the County
Auditor is required to furnish 2 copy of proceedings of meeting
of Board of Supervisors, same being an official document, This
copy, If changed by the official newspaper or its editor in any
respect, ceases to be an offlicial copy of the proceedings.

may 31, 1962

Hr, Josaph H. Sams
Mitchall County Atiorney
Osago, iows

Sear Mr. Sams;

which you submitied the following:

“The Lounty Augitor has furnished the official
newspaper sroceedings of the Boerd of 3upsrvisors

a5 provigad by law, together with the bills aliowed,
whavrever praciical, the buditor has ussd sbbreviations,

“Without consulting the Auditor, the newspaper In
many instances, has chenged the meterial furnishag

by ths Audltor and when challerged has vepliss that
such abbreviastions are probibited by law. Tha net
effact is o cause considerable extra spece and opn=
sequent sapunse oF printing, and of course the matier
then ls ant printed as submitted,

"Tha suditor does not guarvel with the law as to abe
breviations, but is of the opinion that neither ths
newspapar nor 1ts editor hes the powsr o changs
material furnished as official matter, nor shouls
aither usurp powars of adjudication properly held by
official bodies,

“Who should ke the judgs??
in reply thereto, | would sdvise you that while the statute,

$349.18, Coga of 1962, regulres sf the County Audltor, with respect



¥r. Joseph H., Sems -2 May 31, 1962

to the procesdings of zach regular, sujourned, or special mesting
of the Boesrd of Supsrvisors, that be “shell furnish 2 copy of such
procesdings to be published, within one week following the adjourn-
ment of the Boers.', the copy of such procesdings to be furnisheu
by the County Auditoer is en official document, However, this copy,
Qhan and If changsd by the newspapor or its edliter in any raspect,
ceases to be an officisl copy of the proceedings.

A& copy of such proceedings should be pubiished in the Form
submitted by the Auditor to the afficial paper,

Yery truly yours,

OSCAR $TRAUSS
First Assistant Attormnesy Guneral

R P



CITIES ARG TOWNS: Authority to enter into agrsement, 5358B.3.
There Is no authority : ty of Newton to enter into an
agrasment with the board of trustees of the County strary Dis-
trict to be ingﬁuUa in & cauntg Vibrary district under the
provisions of $358B.3, Code of 1962,

Hay 17, 1562
Mr. Don C. Selisbury
dasger Eauﬂay EgLtoraey
Hewion, lows
bear Mr. Sallsbury:
This «i1] schkapwledge yours of the 14th, inst., in which

you suamiiiav the Tollowing:

21 hove begeh raguestsc & @ upinfon as
Lo wneiier ar NG B0 & ihe Lily of
s, whilch & maintaiaing &
Lity sy Pe dncluges In
wwﬁtg L riley,

e ssteidishs
min“r Bregs
& v of the bos
f?}?ﬁ!” sistrict end ;
a8 3@@§ﬁ£ Lo be incieded.!

the wore faress’ refereed to in sald peree
wsan ane include the clty of Hewton, [ows

gl © r'fwf provios tn“ methoo of accumpliphing
tﬁ@ forazolng quention’

* 3

ustens ef %h— Lotmty and 81y ?5§f¢r§us
inmg on the ewenlay of Hay 23, 1962 2

;l QﬁsﬁiQZW'WQwiu Tike to havs a3 an&w»r
oregeling question gt thet tims




My, Don €. 5alisbury e nay 17, 1962

in reply thevretp, | zdvise as follows:

Assuming (with@ut.agraaingé that there Js such an agsnoy
as & governing bogy of an area, | am of the opinion that
while the paragraph guoted by you invests the county library
trystees with powosr to enter such an agreement, It coes not
invest the LIty of Hewion with such authority, |

Reasonasias ssarch does not discloss any such autherity in
the ity of Nawton,

Yary fruly yours,

o :fd
emv P
(:

55
tent ELtorney uuu@ral

.
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STATE OFFICERS AND DEPARTMENTS:, Apportionment of Road Use Tax., Section 2,
subsection 2, Chapter 168, Acts of the 59th G.A. Apportionment of the
Road Use Tax moneyto the secondary roads is set out in Subsection | of §2,

Chapter 168, Acts of the 59th G.A, as the statutory duty of the Treasurer
of State. :

May L, 1962

Honorable M, L. Abrahamson
Treasurer of State
L OCAL '

Attention: Charles R, Dayton
Deputy Treasurer

Dear Mr, Abrahamson:
This will acknowledge receipt of your letter of April
12, 1962, in which you submitted the following:

"We respectfully request a clarification and

written ruling in regard to the exact meaning
and the placing of responsibility of Section

2, subsection |, of Chapter 168 - Laws of the
59th General Assembly,

More specifically, it is @ known fact that the
‘Treasurer of State is responsible for the ap-
portionment monthly of 30% of the Road Use Tax
Fund to the Secondary Road Fund on an arca basis.
Our question being at this moment, what depart-
ment is responsible for th:z apportionment among
the counties in the ratio of need, as set out

in subsection | of Section 2, Chapter 1656 - Laws
of the 59th General Assembly."

In reply thereto, | would advise you that apportionment

of the Road Use Tax money to the Secondary Roads is set out




Honorable M, L. Abrshamson -2 May 4, 1962

in subsection 1 of §{i, Chapter 1868, Acts of the 5%th General
Assembly as the statutory duty of the Treasurer of State.

Very truly yours,

OSCAR STRAUSS
First Assistent Attorney Qezneral

OS:le



COUNTIES AND COUNTY OFFICERS, Residence for Steward of
County Home. There is no statutory authority in the Board
of Supervisors to provide the steward of the county home

g;th @ separsts rasidence or to expend money for such pur-
o032,

June 21, 1962

My, Harry Perkins

Polk County Attorney

foom 406 fourt House

os Mpines, lowa

Dear Mr. Perkins:

Referenca is hereln made to yours of ths 3th, inst.,

In which you submitted the following:

“There sesms to be 8 possible need for & new
residence at the County Farm for ths Steward,

1 would ke, therefore, an Attorney Gensral's

Opinion as o whethar or nnot the Board of

Supervisors can legally spend money for this

purposs, and if so, the amount and the procedure

2% to whether it c3n be budgsted, or if & public

alaction is necessary on the question.,”

in reply thersto, | would advise you that | flind no

statutory avthority in the Board of Supsrvisors to provide the
steward of the county home with & separate resldence, nor do |
find any authority (o expend monsy for such purpose,

Very truly yours,

DSCAR STRAUSS
First Assistant Attorney Gensral

0%: 1



CORPORATIONS: Perpetual care cemetery -- §§566A.1, 566A.3,
Code 1962. A cemetery assocliation incorporated under
Chapter 504, Code 1962, operating a perpetual care cemetery
is included within the provisions of Chapter 566A and must
establish a minimum perpetual care and maintenance guarantee
fund of $25,0 in cash as required by §566A.3.

(W'ﬁ‘b’ 5 Wa‘//jﬁfw%wu @, ., 7//7/,49\3#é;1—-'7—

July 17, 1962

Mr. Asher E. Schroeder
Jackson County Attorney
Maquoketa, lowa

Eearer. schroedey

" Thils is in response to your oplinion request of
april 2, 1962, in which you state:

“we have In Jackson County a Lemetery Assoclatlion,
incorporated under Sectlon 50k of the Code of
fowa. This group was set up to enebie them to
more efficiently operate a cemetery that had
previously heen cared for solely by the township
trustees., This group offers perpetual care.

It Is neithér a church nor a retigious group

but simply an organization of persons who have
friends and relatives buried in the cemetery '
and who are interested in seeliny that it is

well kept. At thils time the trustees are turning
over to the organization tex money for maintenance
of the cemetery as provided in Section 3£%.33.

"it has been brought to my attention that
Chapter 556A requires a perpetuai care and
mairntenance guarantee fund of $25,000.00, when
a cemetery is operated as a perpetual care
cemetery. It goes on to provide for other
requirements in this regard.

"fn 566A.1 certain organizations are exempt.
from the provisions of this Chapter. The
guestion that | have Is whether or not this
nonproflt organization set up in this instance
under Chapter 504 of the Code of lowa, falls
within this exception., Also, whether or not
the township trustees' particlpation through

~ their money contributlon brings this particular
cemetéry under the exception set forth, that
Is ‘other political subdivisions of the State
of lowa owning, malntalning, or operating
cemeteries.'"

—e2-7-/



M. Asher E. Schroeder “2w - July 17, 1962

Section S66A.1, lows Code, 1362, provides:

"Any carporation or other form of erganization
organized or engaging In the business under the |
taws of the state of lowa, or wheresoever organized
and engaglng In the business in the state of lowa,
of the ewnership, malntenance or operation of &
cemetery, providing iots or other lnterment space
therein for the remains of human bodies, except
such orgenlzations which are churches or religlous
or established fraternal societies, or incorporated
clties or towns or other polliticel subdivislons

of the state of lowa owning, maintaining or operating
cemeteries, shail be subject to the provislons of
this chapter.“

This section is sufficlently broad to inciude & cemetery
assoclation incorperated under Chapter 5064 of the lows Code,
thereby making the $25,000 parpetual care and meintenance
guarantee fund estabiished in ¢566A.3 applicable to
such an gssoclation which desires t¢ operate a perpetual
care cemetery. ’

A cemetery assocliation such as the one in question
cannot be Included within the “poiltical subdivision®
erxceptlon of (566A.1 even though the township trustees have
electad to levy the tax allowabie by £35%.33 to ald in
Improving and maintaining the cemetery which they operate,
Boston Elevatad Ry. Co. v. Welch, 25 F. Supp. 509, Bi0
{C. Wass. 193397, 1he levylng of this tax to ald in the
operation of such a cemetery is subject to the discretion
of the township trustees, the exercise 6f which has no
affect upon the legail status of the cemetery assoclation
in question. 1940 0. A. G. 365,

Very truly yours,

W. 8. BUMP
Saifcltor General

WNB1DB: ks



S mission o it blic measures on
FLECTIONS: Submission of two propositions on pu C ]
;;ge batlot, 349.548, 1962 Code of lowa. Two propositions on pUbI!?
measures may be voted upon by the electors even if 1ncon5|stent: if
the purpose of both is single and not dual and the voter may exercise

free choice of one or all. 7 ‘ o
(Stracces o bfbory, T benkle,, T/pe/c) #3273

July 26, I

o
[+ 4]
f L%

Honorable C. B. Akers
Audi tor of State
LOC AL

Attentiony Earl (. Holloway
Supaervisor of County Audits

Dear Slr:
This will acknowlaedge recelpt of yours of ths 13th,
ult,, in which you submittes the followinyg:

“wWe are snclosing @ copy of ths County
Jail Public Meeasures Bellot showing the
efficial returns of votes cast in the
spacial flection held in Clinton county,
June 4, 196z,

tas you will mote, the Bond isswe question
dic not receive the 60% 'Yes' majority neces-
sary anc was therefore defeated, However,
the question of wusing funds on hand, which
requires only & majorivy, carrice. (345,13

i % &

"Goes this authorizetion earmark this func
for this one purpose only, or c¢an they
ignore it ang consicer the $%0,000.00 as en
unexpended balance on hand when makling the
levy for the County General Funa,¥

In reply thereto, 1| would advise you as follows:

Thare is no doubt of the suthority of the Boare of

Supervisors to submit to the elecrorate more thsn one public

H=G2-T-2



Honoratle €. B. Akers -i= July 2&, 136z

measure on the seme ballat, see 549,48, Code of 1962, However
such submissions may not be Jusl propositions “that gefsat the
right of the voter to sxpress choice or preference’.

The propositions as submitted ere those:

"Shall the County of (linton, in tha Stats

of {owe, sract and squip & new Lounty Jail

in sald County and borrow money by the [ssuance
gnd sale of bonds in the sum of Two Hundred -
Twenty-six Thousanc Uollars {$226,000) to pay
the cost theredf, to that amount, and shall a
tex be levied upon all the texable property
within sai¢ County from year to vear, at @
rete not sxceeding thres quarters of one mill
in sny one year, in acadition te &ll other
taxes, commencling with the levy for thes yaar
1362, to peay the principal of ang interest on
sald bonds uyntil the Yame are fully patal®

“Shall the Board of Supsrvisors of Clinten
County, lowa, be authorized to use the sum
of $50,000 now on hend In the general fund
of saicd County for the purpose of eracting
et enlarged county jail io salig County:it
¢ forzcoing propositions may bwe inconsistent and sti WM&y not
The foragoing ositions b inconsistent and stitl may aot
ba voig by reason of thelr gual charactaer. U appears that thay
gre inconsistent by reason of the fact that the voter could vote
fyestt 1o both propositions with the result that the county wouls
be suthorized both to erect ang wquip & new couaty jail by the
isspance of bonds and the Boara of Supervisors could 8lso use
§50,000 on hand for the purpese of grecting an enlarged county

jail, However, this inconsistency is not & bar to the vallaity,

accoraing

te opinion of this Bepsriment appearing In 1938 QAG

E4l, 843, where 1t s statud;



Honorable €.

g, Akers .i= July 26, 1362

“However, iIn the lnstant case we are not
confronted with a unfon of two distinct
objects In & single proposition, but rather
the submission of two sepirzie ang distlinct
propositions, one, in event of a favorebla

vote, authorizing the issuance of bonds for

the eraction and equipping of a new court
house, the other if the vote be favorable,
authorizing the issuance of bonds for the
reamodel ing of the existing court house, printec
upon a8 single ballot and submitted in the same
glection. How, it is apparent upon the face

of these twd distinct and separate propositions
that there is an Inconsistency in the means

of accomplishing the objective of providing
ample court house facilitles for Cerro Gordo
County. HNeverheless we submit that if there

is not such inconsistency or dissimilarity of
object in a single propesition for the fpurchase
or erzction’ of a utillty, the Clty of Keokuk
case, supra, &s would render the submitted
proposicion dual end, therefore, bad, then g
fortiori two separate and distinct propositions

on e single ballot, though inconsistent, is

not fatal to the validity of an election wharein
such propositions are submitted as separate
and distinct public measures.

“4s to elther or both propositlons, the elector

has an absolute, free choice. He may sxpress

his vote for or sgainst ¢ither or both, and want

of that opportunity eppsars to be the reason

why the courts have condamned the incorporation

of two dlstinct objects In a single public measure,
1i3 .

»

ok K

it is accordingly the opinion of this department
that {1} sevaral dlstinct public measurss may be
prirnted on one ballot, and, (2} that inconsistency
betwean the several propositions is no bar if each
is independent of the other so as to enable the
voter to indicate his choice on onz or all.”



Honorable €. B, Akars wlpm July 26, 1396z

In view of thz foregoing, | am of the opinion thet ths
556,000 voted upon favorably by the slectorate cen only be ussd
as authorized by the sliectorate.

Vaery truly yours,

E5CAR STRAUSS
First Assistant Attornay Ganeral

05t la




COUNTIES: Domestic Animal Fund, Ch. 352, Code of 1962, The
domestic anTmal fund created by Ch, 352, Code of 1962, is not .
avallable to an owner of domestic animals or fowls injured or
killed by foxes.

(Pccrpits Dotk O fpcar C dtty., Fefca) #i 2 z; 3,

gt

7

O*'Brien County Attornay
Primghar, i{owa

dear Mr. Smith:

This is in response to your letter of July 8, 1962, in which
you requested our opinlon on the following situation:

“A claim has been filed with the O0'Brien {ounty 8oardg
of Supervisors against the Domestic Animal Fund for
the killing and injury of chickens Ln . luxes,

ey

"The question is this: Doss the .urg ‘dogs®, as

uses in §352.1 embrace foxes. In other words is ths

term ‘dogs' #s used in the Statute a generic term.:
1]

Code £382.1, 1962 Code of towa, providss:

"Cleims. Any person demages by the killing or injury
of any domestic animal or fowl by wolves, or by coys
not owned by sald person, waey, within ten days from
the time he or his sgent has knowledge of such killing
or injury, file with the county euditor of the county
in which such killing or Injury occurred s claim for
such damags,”

it is clear that the wora “fox" does not appear In this sec-
tion and if foxes are to be Included some Implication for doing
sp must be found, The orliginal enaciment establishing the Domestic
Animal Fund was 31 G.A,, Ch. 20 {1907). Sscrion 3 of that Act
created the fund out of fases to be collected from the issusnce of
Go? licenses, 3Section & of the Act provided that claims could bs
Fileo for damaege csuseg ",., Dy the xilling or injury of any
domestic animal or fowl by doy, ©ogs or wolves ..." in 1944,
presant $352.1 was enacted by 40 $,A., Ex. Sess., H.F. 71, 285,

AL D53



- Mr. R.’.To s‘n'th - O

Zoologlically, dogs, wolves, foxes and jackals are oll
chordate, vertabrata, mammalla, carnivora, canlidae, but they
vary In genus and specie, Morgan, Kinshlp of Animals and Man,
McGraw=Hill (1955). 1t Is weli_known that Jackals are orlental
animals which leaves dogs, wolves and foxes as the only members
of the famlly canidaé In this part of our country. It Is llke~
wise well known that all three exist In jowa., If the terms of
€352.1 were Intended to be used in & zoological sense, foxes
are clearly not Included. If only the ordinary usage of the
words was Intended, It Is clear thet & fox |Is neither & wolf

it I's my opinion that the rulo !ncluslo unlu:'gst excluslo
alterius Is particularly spplicable to .1 and foxaes are not

ncluded thereunder. -

- $incerely yoﬁ&‘!ﬁ,‘a,fjxv

WNBUMP
la‘ .




STATE UFFICERS AND DEPARTMENTS: State Traveling Library, levy for

library millage, §378,11, 8378.15, § 24,2(2) and 8 24.2{3), 1962 Code of Io
{1) Sec. 378.15 provides power of levy of rtmore than one mill, '
meaning any millage not exceeding cne mill, (2) Sec., 278.11 and

Sec, 378.15 confer power of certifying and levying upon Board of
Supervisors and not Board of Library Trustees, which is not a

levying board under Sec,24.2(2) nor a certifying board under Sec.24.2(3).

_ August 10, 1962
Miss Ernestine Grafton, Director
State Traveling Library '
Historical Bullding
Des Moines 19, iowa

My dear Miss Grafton:

| This will acknowledge receipt of yours of the 3rd, inst.,

in which you submitted the following;
"in confirmation of our conference today, | am
writing to ask for a written opinion on the matter
of County Board of Supervisors authority to set
County Library Contract Taexes and Appropristions,
Does Cods section 378.15 mean that ‘not more than
one mili® is one mill only? ODoes it mean any miilage
up to one mill? Does Code section 378.11 and 378.15
say that the millage shall be set by the Board of
Suparvisors? {n other words, the Library Board of
Trustees doss not have authority to sat a library
millage.
Hin line with this last question, would you slso
quote the section of the Code which states that a
Library Boarc is not & taxing body and why."

in reply thereto, | advise as follows:

{1) Secction #75.15, Code ef 196i, which provides power of
ltevy of not more than one mill, means any millage not excesding
ona mill,

(2) Section 278.11 and Section 278.15, Coue of 1962, confer
the power of certifying ang levying upon the Board of Supervisors
and not upon the Board of Library Trustees.

{3) The Library Board has no power to levy a tax because

it is not 2 levying board within the terms of 82h.2(2), nor a



http://S37S.ll

Miss irnestine Grafton “Ze ' August 10, 1962

certifying boara within the terms of $24.2{3). The power to levy
& tax is restrictad'z§‘a board electes by the psople., See State

v, Mayer, et al., iDijbwa je.

Very tru%y”yaurs, ‘

OSCAR STRAUSS .
First Assistant Attorney General

P8:1s




STATE OFFICERS AND DEPARTMENTS: Budget and Financial Cont

: :  budge roi
Committee -- Sections 6.5 and 6.6, Acts of the 58th G.A.  Excess
appropriated funds cannot be used by Committee for new construction

which does not constitute repairs or a supplem
; : _ ment -
proprijation, PP re @ prior ap

August 7, 1962

Mr. H. Dwaine Wicker, Director
lowa Legislative Fiscal Olirector
LeCalL

Desr Mr, Wicker:
Raference Is herein made to yours of the Ist, inst,, in
which you submitted the following:

12 M*

#{t has been dstermined by the Board of Regents

that theres is an excess of funds In the appropria-
tion of §1,415,000.06 for the *Pharmacy buildiag
without equipment!, made by Chapter 6.1 of the 58th
General Assemb!g. The 8vard of Regents has now ree~
‘quested approvael, by the Budget and Finasncial Control
Committee, to transfer $60,000.00 for the construction
of a botany greenhouse on the roof of the Unilvarsity
of lows Ghem?stry Building., :

“i respectfully request an opinion as to whether it
is within the perogative of the Budget and Financial
Control Committee to approve such a transfer in view
of the above sections.”
In reply thereto, | would advise as follows:
1t sppears from the foregoing that there Is a surpius of
560,000 resuliting from previous appropriation of §1,#15,000 for
the pharmacy building wlthout equipment. Sectlions 6,5 and 6.6,

1962 Code of lowa, provide;




Mr, H, Dwaline wWicker ST August 7, 1962

“Sac, 5. Upon the completion of any project as

set forth In this act, any unobligated balance

remaining may be used for any repalrs as needed

at the respective institution and to supplement

2t such institution eny current or prior appro-

priations for buildings, repsirs, improvemants,

replacements, alterations and equlipment,

“"$ac, 6. Beforz any of the funds hereinabove ap-

propriated shall be expendsd, It shall be deter-

mined by the state bpard of regsnts, with the approval

of the budgst and financial control committee, that

the expenditure shall be for the best interests of

the stete.”
According to the terms of $6.& of the S8th G.A,, this balence
of $60,000 can be devoted to supplesmenting & current or prior
appropriation for buildings, repalirs, improvemenis, gtc., Sup-
plementing a previous appropriation is one thing, and using the
excess money Tor new construction is another, The Committce may.
act upon a reqguest o supplement & prior appropriation, It has
no power O act upon 8 request Lo use such balence 0 construct
a naw building for which no previous appropriation has been mada,

where the request for trensfer of excess appropristed funds

is for pew construction and not for repairs or to supplement 3
prior appropriation, the (ommittee is without power to act.

Very truly yours,

EVAH: HULTMAN
Attornsy Genearal

EH:08: 1e




STATE OFFICERS AND DEPARTMENTS: Authority of Executive Council
to purchase new and unused equipment and supplies. The Execut]ve
Counci| has the authority to purchase new and unused furniture,

of fice equipment and supplies, but has no such power to purchase
used equipment and supplies. : :

August 3, 1962

Mr. Gary Gill, Secretary
Executive Secretary of lowa
LoOCAL

Dear Mr. Gilil: |
This will acknowledge receipt of yours of the 25th, ult.,
in which you submitted the following:
"Presently there Is & request before the
“secutive Council! to buy used office equip-

t
ment et redunad costs, There have been a
rumbor of recuests in the past.

HThe question arose as to whether the Execut:ve
council hes statutory autho:ety to approve the
purchess of used qguipmant.

i i ; atutor ) for man
The Executive Councl! has had statutory powers y

i amed aquipment ang 2t aguipment and
years Lo purcnasc the named aguipment and othar 3 pmg

supplies in the performance of such authority the Council has
1L - <2 fod 3

.
h

confined itself cduring the years t2 the purchase of all new and
unused equfpment and supplies. MNonactien by the Council by way
of failure to purchase used equipment is indicative of the lack
of any statutory power to make purchase of such used equipment

i t of following stement from Sutherland
This has the support of the following statement ¥

Statutory Construction, Third Edition, Volume 2 at page 519, para-

graph 510¢&, whers it is saild:




Mr. Gary Gill - -2- August 3, 1962

M"Hon-action by administrative offlcers may be
indicative of a lack of statutory power. Thus
it has been said by the United $tates Supreme
Court, ‘'Authority actually granted by Congress,
of course, cannot evaporate through lack of
administrative exercise, But just as established
practice may shed light on the extent of power
conveyed by general statutory language, so the
want of assertion of power by those who pre-
sumably would be alert to exercise it, is equally
significant in determining whether such power
was actually conferred,*'!

Consequently, the Executive Council has the authority to
purchase new and unused rurnsture, office equipment and other
equipment and supplaes, but has no .such power to purchase used

equipment and supplies.

Very truly yours,

USCAR STRAUSS
First Assistant Attorney General

gS:la




MOTOR VEHICLES: ﬁispesa1 of abandoned vehicles -- §§321.85
to 321.91, Code 1SbZ. The procecdures set fortn in u\32} 85
to 321.81, lnc’uslve, relating to sbandoned motor vehicles,
are - lnapp%icab!e to the sjtuation where a private indlvucual
Is tn pogsesslon of such a vehacie.,

/)) e
AP ]

7Sept¢mber«ll, 1962

¥Wr. Witlism C. Ball

Black Hawk County Atterway

Sulte 201, Firsg N&tlanai Bui!e;rg
Wateriua‘:lnwa

| sear Mr. Balls

Thic is in response to your 0pin}on request in
which you State: .

Usection 321.85 of the 1958 Code of jows sets
forth certaln procedures f** the disposal of

sgoien or abandoned moter vehicles, seized by
peace officers in the course of their duties.

f"iﬁ the course of wy duties as County Attorney
| have fregquentiy been confronted with the

Csituation of & private In alvsauaé having

_ pousession of an sbandoned vehlicle, there
being no gvidence, however, that this venhicle
was stoien GV t%ﬂ serig! or enalne aumbers
sitered, de 5h”d’ or tampered with as set
forth in &e»ti 321,84 of the 1958 Code of
fowa, '

"y find in scarching the Code no provision for
disposal of abandoned véhicles by a private
p,rty My zuestion is whather the procedures
- under Sections 321.85, 321,85, 321,87, 221.88,
‘321.%9, 321.80 and 321,91 appiy to the situstion
here a pr%vat@ fndividual is In possession of
aw sbandoned motor vehicle.

BFurther the quastion arises whether or not It
wouid be the duty of the County Attorney aad[or
- the Sheriff to proceed under Seuticn 321.85
... to selze an abandoned vehicle and dispose of it
as set forth in tne precedarg sections.V




Mr. Willlem C. Bail e September 11, 1962

Section 321.85, lowa Code 1§62, provides in pertinent
part: S C :

Wnenever any motor vehicle ... be shandoned

and I3 not ciaimed by the cwner within three
days, then the officer having same in his
custody must, on such dats by certiVied maii,
"notiTy the department that he has such a motor -
wehicie in his possession, giving a full and
complets desceription of same Inciuding atl
marks of ijdentitTicetion, factory and serial
numbers.® (Emphasis added) :

The terms “custody' or Ypossession' as used In 1321.85
require that the pegce offlcer have, at least, temporary
physical control. Stars v. Johnson, 150 Conn. 560, 102 A.
24 359, 362 (1954); foocrien Silvertows Stores v. Collins,
167 Ore. 4G, 115 p. 2¢ 332, 335 (18%7); Honros Cty. Motor
Co. v. Ternesszce Gdin ins., Co., 23 Tenn. App. 223, 231 5. Y.

‘ . Since Iin the situation presented herein
is at no time in temporary physical control |
je, ¢321.85 is Ineppiicable. A

the peace officer
of the motor vehic

Section 321.84% will not suthorize the seizing of such
a vehiclie since that section only applies whenra peace
officer finds & motor vehicle, the serial or engine number
of which has been altered, defaced, or tampered with and
the officer has resscnable cause to belleve that the Vehlcle
is belng wrongfully held.
, From this it becomes apparent that the procedures set
forth in 5%321.585 to 321.91 jinclusive do not apply to the
situation when a private indlvidual is in possession of an
sbandoned motor vehicile.

Véry truly yours,

BRUCE M. SNELL, JR.
Assistant Attorney General

BMS:REB b1




STATE OFFICERS AND DEPARTMENTS: Peace Officers Retirement
Fund, Chapter 97A, 1962 Code of |owa. Upon separation from
the Retirement System, the contributions made by the employee
are. payable on demand without interest.

September &, 1962

Mr. €arl H., Pesch, Commissioner
Department of Public Safety
LOeCAL

Daar Mr, Pesch:
Refersncs is herein made to yours of July 31, 1962,
in which you submitted the followlng:

"Four of our former Highway Patrolmen have
voluntarily enlisted In the military service
of this country and have now been in military
or federal service longer than the four year
limitation set forth in Chapter 97A.9, Code of
1958, as repealed by Chapter 114 of the Acts
of the 58th Genersl Assembly effective July

4, 1959 and approved Fsbruary 18, 1959. Sec-
tion 97A;6(18§ states that the accumulated
contribution shall be paid on demand, however,
nro demand for payment has been made to date by
any of the above mentioned Highway Patrolmen.

"Inasmuch as the laglslature deleted these
patrolmen. from membership in the retlrement
system by the above mentioned act, | respect-
fully request your opinion as to whether
interest on their accumulated contribution
should be continued, or shall the accumulated
contribution as of July &, 1959 be set aside

in a resarve fund to await thelr demands without
intersst,”

| would advise that §974.6(10) provides, with respect
to the fund described by you, the following:
“97A.6 Benefits.
P

910, Return of accumulated contributions,
Should a2 member ceasg to be a peace offlcer In

the division of highway safety and uniformesd



Hr. Carl W, Pesch 2w A September &, 1961

force or the division of crimingl investigetion
and bureau of identification lon the department
of public safety ewcept by death or retirement,
he shall bs peld on demand Lhe smount of his
sccumulated contributions stending to the credit
of his individual account in the snoulty savings
Pt

This monay, togathsr with the contributlon mase by the
State (see 4374.19) constitutas part of the annulty savings
fund of the peace officers retivemant system. Howaver, upon
saeparation of the describsd patrolmen from this system &s
members thereof and with the withdrawal of the contvibutieon
mate by the State to thls fund creditad te the patrolmens'
sceounts {sea 5974.10) the monies remaining being ths contri-
bution mede by the member himself, no longer hss statutory
status gntitling 1t to iavestment Or the svalls of any lnvest-
mant.

Therefore, | am of ths opinion that eccording to the
statute the patrolmsn referred to are sntitled to this
ascumul3ted funy without intwrest upon demand. A deposit In
& reserve fund pendiag this demand is propar.

Very truly yours,

Q3CAR BTRAUSS
. First Assistant Attorngy Gengral

&5: )2




MOTOR VEHICLES, Certificates of Title, §321.123, 1962 Code of
fowa, The Department of Public Safety has no authority, ex-
?r$s§ o;‘impligg,hto :sguel“permissive" certificates of title
or traliers which are declared exempt from the certificate of
title laws by §321.123, 1962 Code of lows, care e

September 4, 1962

Mr. Carl Pesch, Commissionar
Department of Public Sefesty
LOCAL

Dear Mr. Pesch:

Thi$ is in response tO your opinion request in which
you State:

"This department has issued through its motor
vehicle division Policy Letter Ho., 2, 8 copy
of which is attached hereto. You will note thet
this pollicy letter restates Section 321.123,
Code 1958, as amended by the 58th Genersl As-
sembly., You will note the language stated
therein indicates that those traliers shall be
 exempt from a certificate of title and llen pro~-
visions of this chapter.

"My gquastion is, ‘maz this department, either
through lts motor wvehicle division or through

the county treasurers issue "parmissive” titiesi'
This problem has been brought to my attention by
trailer rental manufactures who feel that &
permissive title would Incresse traller sales

in this state and would also increase trailer
registrations. The type trailer toc which | make
raference is of the U~Haul type.®

It is a well~known rule that an administrative agency is
vestad only with those powers which are expressly conferred on
them by statute or which can fairly be implied from the express
powers actually given. E.g., Merchents'® Motor Freight, lnc, v.

Ay g




Mr, Carl Pesch : ~ge September &, 1962

State v, F. W, Fitch Co., 236 iows 208, 17 N.¥W. 2o 380 (19486),

Since the Lw?isiatura hes confarred no powar updn the
Departmant of Public Safety to Jgsue “permissive” certificate
of title In the instance In guestlon, no such power exists.

Yery truly yours,

BRUCE M. SHELL, JR.
Assistant Atiornsy Genersl

BMS:DEBs e



COUNTIES AND COUNTY OFFICERS: Domestic Animal Fund, Ch. 352, 1962
Code of lowa. The Board of Supervisors has no jurisdiction of a
claim filed against the Domestic Animal Fund lacking.the verified
signature of the claimant and the affidavit of two witnesses, and
the filing of an amended claim more than two years later verified
by the claimant and b two witnesses would not confer jurisdiction.

A

Mr. Howard B. Wenger
Fremont County Attorney
Martin Building
Hamburg, lowa

Dear Mr. Wenger;
Reference is herein made to yours of recent date, in which
you submitted the following:

“1 would appreciate your opinion conceming the
validity of a claim filed with the County Auditor
under the Domestic Animal Fund, Chapter 352 {.C.A.
The facts in our particular case are as follows.

"On January 1, 1960, the claimant lost eight cows
which he claims were chased 'by dogs from the pas-
ture where they were kept through a fence and over
a steep bank in a marshy ravine where they mired
down and died.' On Monday, January bth, the claimant
reported his loss to the Board of Supervisors and on
Tuesday, January Sth, the board went down to the farm
of claimant and viewed the seme. At that time the
county board made no statement or decision concerning
the loss but advised the claimant that he would have
to file a verified claim supported by affidavits of
two disinterested witnesses before they could con-
sider the matter, and they provided the claimant
with @ printed claim blank to be used by him for

. this purpose. ‘

“On January 7, 1960, the claim was filed, however,

the signature of the claimant was not notarized,
although the form provided blanks for a notary public
to acknowledge claimant's signature, and further the
claim lackedg the affidavits of the two witnesses,
although the blank itself provided space for the affi-
davits and the appropriate lines for signatures of

the witness and notary,

"The clalm was rejected by the board on December 19,

“1960, " There 1§ hothing @t this time to Indlcate~why — "~ -



Mr. Howard B. Wenger -2= October 18, 1962

in

(1)

the board rejected the claim, however, attached

to the rejected claim is a short opinion by the
county attorney stating that the claim was impropr
for the reason that the same was not verified as
required by Section 331.21 1.C.,A. and thus could
not be allowed by the board.

"On June 29, 1962, the claimant, through his at-
torney, petitioned the board to reconsider the
claim and set a date when the matter could be pre-
sented, to the board. The petition alleged that
the witnesses attempted to . verify the claim at a
time after it was flled but were advised it was
too lae for them to sign same.

"Because of prior rulings of the attorney general
stating that witnesses should be permitted to

verify claims filed under this section even after the
ten day period within which the claim is filed, and
because of the ruling in the case of Wisdom vs Board,
of Supervisors of Polk County, 19 NW 20 602, 236 jowa
669, the present board met with the claimant and his
witnesses. The facts show that the witnesses did not
come into verify the claim until sometime in the
month of December 1960, however, there was no evi-
dence to indicate whether this was prior to the time
the claim was rejected by the board or subsequent to

said time, 1t is also undisputed that claimant himself

at no time during the year 1960 made any attempt to
have his signature verified,

“On August 10, 1962, the claimant filed an amended
claim which was duly verified by him and also by
two witnesses.

“"Under the facts as stated above: (1) Does the Board
of Supervisors have the right to consider the merits

»f the amended claim? (2) |If they should consider the
claim and same would be allowed, out of what fund would

same be paid?*

reply thereto, | would advise as follows:

It is stated in the report of this Department appearing

in 1944 QAG 133 the following:

"Section 5124, with respect to unliquidated claims

generally, regulates the form and the manner in which
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sald claims shall be presented and provides spe-
cifically that the claims shali be duly verified

by affidevit of the claiment, and no action shall

be brought against any county on any such ciaim
until the seme has been so filed and payment thercof
refused or neglected., Such presentation under that
Saction in the form prescribed Is & condition pre-
cedent to en action against the county and is juris-
dictional., State ex rel. Fletcher v. Haumann, 213
jowa &lB. ...®

(&) This claim, es originally presented, wes defective in
that claiment failed (0 verify it and jurisdiction to adjugicets
the claim npever atitached.

e

{3) The filing of the amended c¢iabm on Auyust 10, 1881, more

L1

than two years after the Filing of the original claim, verifisd
by both the c¢laimant and tha witnessgs, did not confer jurisdicg-
tion upon the board,

{%#) The boaru has no power o consider or act upon the
amended clalm,

Yaery truly yours,

OSCAR STRAUSS
First Assistent Attorney Genaratl

B3:1a



SCHOOLS: Disposition of propertyﬂ§297 22 L
The daily average attendence in the school distrlct[411 e

t) is a condition precedent to the authority of the school

board to d:spose of property without the vote of the
electors. (/7¢4/x fw/17$ ﬂ’/ b L ]fﬂwm'gag,rﬁﬁ

e - - 7
ligr | HSE )L e
- October 16 1262

¥r. Gordon L. Winkel
Kossuth County Attornay
Box 405

Algena, lowa

Dear Hr. w3nke1$

This is to acknowledge receipt of your request for an
opinion, wherein you state:

"We have had a question arise in the County
with respect to the interpretation to be
placed upon Section 297:22, particularly with
respect to Subsections to L thereof,

HOur question is whether, for example, in
Subsection 1 the reference is to 200 in the
School Bistrict or an attendance of 200 in the
high school. Your early opinion will be
appreciated inasmuch as we have several matters
now pending which hinge upon the proper Interpre-
tation thereof.¥

Section 297.22, Code 1962, authorizes 3 school district,
under certain conditions, to sell, lease, or dispose of
property belonging to the school corporation. &n
examination of the section discloses that there are four
different conditions upon which the school district may
dispose of property without the vote of the electors as
provided in Section 278.1, Code 1962,

In subsections 1 through 3 there are three condlitions
precedent which must exist before the board of directors
can dtspose of property for the school corporation. One
condition is that the property to be disposed of must be
of a value less than stated in the section., Another




Mr. Gordon L. Winkel 2w

condi tion precedent te the right of a school district
to dispose of property is that the school district must
maintain a high school. The third and final condition
is thet the average dally attendance in the school
district in the preceding year must be of a certaln
slze.

Under subparagraph 4 thereof, there is only one condition
precedent to the right of the school board to dispose of
property. |Ff the property to be disposed of is $500 or
less, then the school district has the right to dispose
of property even though it does not maintain a high
school and there is po resiriction as te the average
daily number of students within the school district.

Therefore, it Is our considered opinion under

Section 297.22(1), Code 1562, that the average dally
attendance in the vear preceding refers to the
attendance in the school district and not the average
daily attendance in the Bigh school.

Yours very truly,

Theodor W. Rehmann, Jr.
Assistant Attorpey General

TwR/ch
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COUNTIES AND COUNTY GFFICERS: County Hospital Depreciation Fund,
§§347.12, 347,14, 347.14(11), 1962 Code of Jowa. A County hospital
Deprecietion Fund may be established by the Board of Hospital
Trustees by preoper resolution, in which the County Auditor has

fo-part-—Government—bonds -acquired by the trustees.as part.of the
. Depreciation Fund shall be deposited to the County Trei22§er under

¢ .
ot e et s P
B G A O oy

§347.12, Code of 196Z. DS~ VYV

.. @22, ., AR YA ;f})q-;é ey

¥

Rovember 46, 13€2

Mr. Jack H, Bedell
Gickinson County Attorney
antlers Hotel Building
Spirit Lake, iowa

Jear #r. Sedall:
Refurence ts herala made to yours of the ist, inst., in
which you submitied the folltowing:

i respectiully requsst your officiel opinisn

o8 to &0 interpretstion of Section 347.14% subsection
1V in regard to the depreciation fund of @ county
public hospital.

"The trustees of the Dlckinson County Kemorial.
Hospitel are deslirous of crssting 8 ueprecistion
fund, ang it is wy understancing that undsr the
above guoted section sald fund may be places ia
United 3tetes Government Bonds. In the last pore
tion of subsection Il of Sectlon 347.14% of the lowa
Code, we find the folicwing: ‘such investment whes
so made shall remain in sald United States Governs
ment Bonds wntll such tiwe &g, in the judgment of
the boarg of trustess, It is deeswnd auvisable to use
said funcs for hospital purposes,!

“My guestion pertains o the definltion of ‘hospical
purpossst, :

“The Dlckinson County Treasurer recelived e lettaer

from the State Auditor's office over the signsture

of kari C. Holloway, cautioninyg that the trustegs coulg
use this funu for hospital purposas only anu that it
could not be used as part of the maintenancs fund,
Befors this fund is officially created, the trustees
would Tike to konow whether or not this fund can be

used for replecement of egulpment, gdcitions of agquip-
ment, redecorating, remodeliag of roows withia the
hospltal, repairs to the hospltal and lts ecuipment,
sapansion of the hospital facitities, agcitional parti-
tions and eguipment, | can Find apthing in the Cods that
spells this put, and | am not certaln &% to the distinge
tion between the maintenance fund and ths words as wsed
in the Code ‘hospitel purposes’.

S R YIDY,


http://8a.de

Mr. Jaeck H, Bedgel) 0 <d-

{1} Insofar as your guestiona b is concaraa

sefinition of hospital purposes a5 uwsed in 73&7.14(F1;, 19€2

Coda of

dseratvion of the Deparviment, aad i

Hovember 26, 1062

"Thare is also some guaestion a&s to whether or

agt the astablishment of this fung requires the
approval of the Auditor's office or whathaer the
trustees merely < stabiisr the funy ang then pur-
chasae the bonds 1o be either heid by the trustees
or the county reasurer. | would appreciate {1 7
you wou b give me your opinion as to what proce-
gure shoulty be followed in this respect.®

2d, &% to the

towa, | would sdvise that this has had tha previous

i,

o an opinion issus

August 2%, 14962, it was heldy

(2)

and fﬁa agditor's power of approval thereof,

#Ho, 2; insofar as (his guestion is concerned, |
zm Of tha opinion that Sasction 347, ?4(?1) makes
creatvion of the Peprecistion Fund discrationary
with the board of trustses, and also grants the
board of trustees discretion as to how the fund is
to be used. In that aspect, it may beg transférred
to the hospitel fund, ano such wmoneys in the fuaug

can be, at the giscration of the hospital t(rustees,

usad for haup;;a¥ purposas., This fund should be.
sgarded, Tor the purppses set out in your letter,
s an unappropriated fund within the terms of Sec-

timn k7.7, snd i3 available without submlission to
the slectors.t '

insofar as the sztablishment of the fund is cong

LEA ) _ ;
it is, thu povezt of the Board of Hospital Trustess to sstablish

tha @@wr@c?

cised by

ation fund by proper resojution. This power is

I would sdvise

et ned,

that

wRgr=

the hospital trustees, In the exercise of which the

county audi tor has no conngulion,
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{3} Insofar as concerns the nuzstion of who takas pose
spesion of such bondg s may be & part of the duprecistion
funu, | would edvise that It is provided by 5ib7,12, Codsw of

P—

1962, that "ilhe county treasurer shatl receive ano disburse

21 Tunds undey the contrpl of

{

statute includes wlthin jUs terwms any bonds thalt may pe pues

chased under the sutharity of §347.14.

Yery truly yours,

AR STRAUSS
st Assistent Sctovney Goaeral



- INSURANCE: Premium tax on accumulated dividends -- $432.1,
1662 Code of Iowa. Premium tax is not assessable on use
accumq;ated dlvidends to purchase‘ful]y pald poliey. /QP
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November 21, 1662

William E., Timmons
Commissioner of Insurance
State of Iowa

Dear Mr. Timmons:

This is in reply to your recent inquiry, in which you
raised the following questions:

"(1) Under the provisions of Section 432,1,
are the accumulated dividends applied to pur- .
chase paid up insurance, 'premiums received
during the calendar year', and as such, sub-
jeet to the two percent tax?

"(2) In the event your answer to ocur first
question is in the affirmative, what addi-
tional tax liability exists for companies
that have submitted their 1961 tax return

and payment without including the tax on
dividends used to pay up policies? These
companies have received the Certificate of
Authoritv required for their continued opera-
tion in Iowa during 196Z. For your guidance,
we enclose a copy of the application for
Renewal of Certificate of Authority and Prem-
ium Tax Return form used by all companies.”

Section 432.1 of the Iowa Code (1962) provides:

"Tex on gross premiums. Every insurance
company or association of whatever kind or
character, not including fraternal beneficiary
associations, county mutual associations and
nonprofit hospital and medical service corpor-
ations, shall, at the time of making the annual
statement as required by law, pay to the treas-
urer of state as taxes, an amount equal to the
following:
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"1. Two percent of the gross amount of
premiums received during the preceding
calendar year by every life insurance
company or association, net including
fraternal beneficiary associations, or
the gress payments or deposits collected
from holders of fraternal beneficiary
association certificates, on contracts
of insurance covering risks resident in
this state during the preceding vear,
including contracts for group insurance
and annuities and without including or
deducting any amounts received or paid
for reinsurance."

It is c¢lear from Section 432.1 that the premium tax
-is levied on the "gross amount of premiume received during
the preceding calendar year." Section 432.1 is substan-
tially a consclidation of former sections 7021, 7022 and
7025 of the Code of 193G, all of which contained the same
taxing phrase. The rule that taxing power should be
strictly construed against the taxing body is equally
applicable to insurance premium taxes. Iowa Mutual Tornado
Ins. Ass'n. v. Fischer, 245 Towa 951, 65 N.W. 2d 162 (1954).

Prior Towa decisions have held that the tax base under
the premium tax statutee is the total amount ef the premium
due under the insurance contract for the year. Normally,
this contract amount is in excess of the amount actually
required to pay for the insurance, itself. If a dividend
is declared, which is basically a return of the excess por-
tion, it may be used either in reduction of a subsequent
premium payment or to buy additional insurance, and in
either case no further tax is assessed. This result follows
because the insured has paid a contract amount which has
been fully taxed, and by the dividend adjustment he will
obtain the correct amount of insurance ceverage for the
premiums he has actually paid. Mutual Benefit Life Ins. Co.
v, Fischer, 236 Iowa 40, 17 N.wW. 2d 847 (1945); Prudential
Ins, Co. v. Green, 231 Iowa 1371, 2 N.W. 2d 765 {1942);

New York Life Ins. Co., v. Burbank, 209 Towa 199, 216 MN.W,
742 (1929). :

The tenor of the prier decisions of the Iowa Supreme
Court, cited next above, is that the levy 1s to be made on
the annual contract premium. The provisions of the insur-
ance contracts here involved allow the insured, at his
option, to change his policy to a paild-up one when the cash
surrender value plus his accumulated dividends equal the
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amount of a net single premium for the policy at the in-
sured's attalned age. It is clearly a contract right,
which, when elected by the insured, destroys all future
obligations to pay annual premiums. There are no annual
contract premiums and no "gross amount of premiums" left
to be collected. '

The answer to the first question you have raised is
that there is no premium tax assessed upon the accumulated

dividends used to purchase paid-up insurance. In view of
the result, no answer is required to the second question,

Sincerely yours,

WNBUMP :mch
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COUNTIES AND COUNTY CFFICERS: Secondary Road Fund. The secondary
road fund is not available for the payment of iasurance premiums
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Hovember 21, 1362

Mr. Clare M. Wililamson

Adalr Lounty &ttorney

Past Office Sox 25

areentfield, lows

Gear Hr., Witllamson

Reference 18 hergia made to yours of the 3tse, uwle., in

siich you submitted tive foliowlayg:
1 heve been requesied by the County Auditor snd
County Englinaer of Adalr Ceunty, fows, to writs
you foar an opinlon &3 to whuth or not It would
be permissible to pey workmen's compensation in-
surance promiums on county SUcaﬂﬁar¥ road . smployess
osut of the sscondary road fund, 548 Attornay
Gensral's Uplnlon at pegs 353 apperently states
that this cannot be aone, howsver, our County
Auditor agvises me that a Stete Augltor asdvises hiwm
thet the payments could ba made sut of $wtaﬁuary

Boad Funds undar the brosder gprovisions of 30%.9
of the 1362 Code of lowa, formeriy 3589.10.¢

b reply tharets, | advise vl VA By Lot piBJong that the 1928
opiaten to whichk you refer (s as applicaeble to the present sttuastion
as it was to the sltuation then guuﬁith@ﬁ, and 1t is, therofore, now
conf | raed,

Therefore, the secondary road fund ts not svailable for the
peyment of Iasurenage pramiumé on county secandary roac smployses.

Yery teuly yours,

OSCAR STRAUSS
First Assistent Attorasy Gaaaral



.- _— . o . N . m e B . © F' - 57;" . ]
COURTIES AND COUNTY OFFICERS: Benefited Fire Uistricts, 83
3574.3 and 357A.4, 1962 Coage of lowa. The e stab!;sﬁmegt of ?
penefited fire district under Chapi»r i57A, Coge of 19 f ] nh‘
determining the boundaries of such district, JUT!SGICLloh of the

Board of Superv1$ors to ect theregon is uonfined to the p oposeoqﬁf

baundarLﬁs as definﬂd {) the pet($f0nd§3 bg BOj:r. /’ /7
/ e e ‘__‘_N.
ﬁ [‘;:“'Té& Lt Lol ‘U ) Zj«-; g‘,f’".;’:n/"' “J . = , /

#// 2 g F /

Hovember 21, FG6e

. Harian W, Bainter

.fy {ounty Ateorney
Js South Main
Pleasant, jows

L‘!}: {.

e
b
ML,
Dear H¥r. Bainter:

This will acknowledge receipt of yours of the Zirs, ule.,

fn which you submitted the followioy:

Tlaguiry has Geen diracted to me by the Henry
County Board of Superviscers, as well as by an
Attorney; aamsly, John W. Carty, winfleld, lowa,
with regard to @ prodlem which has arisen ia the
creation of 3 benefiteg fire gistrict in both
Henry and Louisa Counties, Petitions wmra,uzrs
;uia ¢d in the intended arsas and the same wers
presented to a special mesting of the joint Boarus
of Superviscrs of the two counties involvec., &
number of interested parsons who haa lzarneg¢ of
the meeting and who desired to be includes in the
district sppeared at thls meeting, end the question
was raissd as to whether or not the boundary lines
of the ptﬂa&&en district could be expandad to in-
clude adeitional territory not ﬂragawaiiy includsd
in the proeposed district as set out in the petition.

“The specific gquestion | em submitting is as fallows:

- "Under the provisions of Cpapter 357A of the Cose
af towas for 1962, and part!culd (; ungder the pro-
visions of Section 3574.8B, may & Board of Super
visors {or a jolnt Board in an applicable situation)
include territory in @ benstiteg fire c¢istrict which
was not oviginally incluces in the cistrict as
described In the petition, and if so, under what tarms
and conditiong?

In reply thereto, | advise you thet the only jurisgiction con-

ferred upon the Boare of Supsrvisors (o establish & fire cisurict
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under Chapter 157A is 53874.1, providing the patition to the
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Soars sheill, a@uav other (hings, provide “itne approximate dis-
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Lrict to be served® end 2357403, which provides for nctice of

pearing upon the foregolng satition o the Followlay Lerwme

era of Bupervisnrs
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iny shall e
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Bibls in these public places within the
ct. TFhe last publication or posting shall
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“aetion of the bosva. On the aay Tixes Tor such
hearing, the bosrd of supsrvisors shall oy resciution
establish the begnefited fire district or disaliow the
pwtit&wn, For sdeguate raessons the boarce of super~
visors may cefer action on such pstition for nmot to

¢ ten dayvs after the first day set for a hearing.”

Ubviously, 1t is the power of the
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[
-
ot
Q
&
e
'M
15
or
.
s
s
pe-
¥
[
&
o
o
-t
g
{"1
~
113
@
<
¢
s
aw
o
13
s
&
i
)
(v
ha
-
:«;
i
M
o
wep
[
-
P
&
-
L at%
e
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of a proposed Jistrict as part of tts vecision of establishmany,
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fte powar is to sstabltish the distrigl as stated in the petition,

not Lo estebiish the districl with the district aescrined im

(%3

CHCeH STRAUSS
U3:he Flrst Assistant Attorney leneral




SCHOOLS: Discipline, Sec. 285.1. A school district may punish

unruly pupil by keeping him after school even though said pupil

- will miss transportation provided by schoal district. School dis -
trict is not responsnble for prov:dungAtransportatlon after dis-

ciplinary action is completed.

December 17, 1962

Mr. Robert Maddocks
erght County Attorney
Clarion, lowa

Dear Mr. Maddocks:

This is to acknowledge receipt of your request for an opinion in
which you state as follows:

"A teacher in a school in Wright County has had discip-
linary problems with one of the rural pupils and as a result
has kept the pupr] after school has been dismissed.

This child then misses the school bus.

1. May an lowa Public School teacher discipline an
unruly pupil! by keeping him in after school is dis-
missed, even though to do so would mean that said
pupil would miss the transportation provided to trans-
port said pupil to his home.

"2. In the event number 1, supra, is answered (in the
affirmative), then and in that event, is the school
responsible to see that the puril is transported to
his home after the punishment has been completed."
(Parenthesis added)

The conduct of pupils dtrectly relating to and affecting the manage-
ment of the school and its efficiency is within the proper regula-

tion of the school authorities. Kinzer v. Independent-School District,
129 lowa 441, 105 N.W. 686. The school authorities are necessarily
invested with a broad discretion in the management of pupils with
which the courts will not interfere unless it has been illegally or
unreasonably used. 47 Am. Jur. Schools Section 167, page L23. Thus,
in answer to your first question, a school teacher may impose such

disciplinary measures upon a pupil, such as keeping him after school.
lf said pupil is unruly.

(3 - /j - 3




Mr. Robert Maddocks -2~ December 17, 1962

Section 285.10, Code 1862, provides in pertinent part:

"The powers and duties of the local scheol
boards shall be to:

1. Provide transportation for each pupil who
attends public schoel, and who is entitled to
transportation under the iaws of this state.

W odedede U

In the case of Flowers v. Ind. Sch, Dist. of Tama, 235 lowa
332, 16 N.W. 2d 570, the Supreme Court said that the provisions
of the statute to provide transportation for children to and
from school was mandatory but within limits so as not to
afford an unnecessary burden to the school district and to
provide transportation as nearly complete as reasonably
possible. Thus, the discretion of the board under a certain
set of facts will not be Interfered with by the Court if it
‘Imposes no unreasonable result.

Therefore, in answer to your second question, the above
quoted section is not applicable to those pupils who are
retained after the normal class hours for disciplinary
measures, and the school Is not responsible to see that

the pupil is transported to his home after the disciplinary
action has been completed.

Yours very truly,

Theodor W. Rehmann, Jr.
TWR/ch Assistant Attorney General




MOTOR VEHICLES: Cperator's License -- §§321.196, 321.197 and

321.198, 1962 Code of Iowa. Department of Public Safety has

no authority %ofgrgnt extensions of Iowa operator's li;;n‘es

except to qualified mikitary pergennel under §321,198, ¢ZLAL4L€y .

December 14, 1962

Hr, Carl H. Pesch
Commissioner

Department of Public Safety
LCCAL

Dear Mr, Pesch:

Thies will acknowledge receipt of your request dated
may 4, 1962, for an epinion regarding the following factual
situation stated in your letter:

“The Dspartment of Public Safety has been oper-
ating pursuant te a pelicy ef issuing temporary
extensions of Iowa operater's licenses to Iowa
residents who are temporarily residing out of the
state. Sueh an extension is granted te an Iowa
resident upen hils request and a certificate evi-~
dencing such extension, a copy of which is attached
hereto, is forwarded to the licensee to be attached
to his licenss.

ng % B

“Sald extensiens are granted te Iowa residents
who are temperarily residing cut of the state and
whe will not return te Iowa until zafter the ex-
piration date of their license. An example of a
perscn in this situation ie an Iowa resident whe
is emplcyed by an Iowa Congressman or Senater in
washingten, D.C., or the wifs of a serviceman
stationed ovaerseas but still claims Icwa as her
permanent residence,

*The extensigns which this department has been
granting are witheut fee and are nermally for a
pericd of & menths., However, the extension:periocd
is not limited to & months and cccassionally it
will be granted for a longer duration, It has
been conservatively estimated that this department
has been issuing approximately 500 of sald exten-
sions each month,

"I respectfully request your opinion on the fol-
lewing questiens:



¥r, Carl H., Pesch R December 14, 1962

"l, Does the Commissioner of Public Safety
have the sutherity teo grant a temporary
extension ¢f an Iowa opsrater's license
to an Towa resident temperarily residing
out ¢f the state witheut charging a fee
for such extensicn?

#*2, If your answer to question #1 is in the
negative, may such an extensien be granted
if 8 feé is charged and would such fee
need to be the full fee charged for the
renawal of an operator’s license?

3. If your answer %o either guestien #l or
#2 1s in the affirmative, may such ex-
ténsion be granted for any periocd up to
2 years?

"4, If it is within the autherity of the
Comnissioner to issue such an extension,
is it necessary that the licensee submil
to & vision test, and if s¢, will a cer-
tificate of such vision test, adminis-
tered by a competent person cutside the
state of Iowa, bs sufficient?®

As noted by you in ycur letter, the general provision
which sets the explration date for an operater's licensze is
§321.196, 1962 Code of lowa. That statute provides that
each operator's license issued after July 3, 1948, shall
expire twe years frem the licensee's birthday anniversary
pceurring in the year of issuance,

Section 321,198 provides for an extension of a valid
operatoxr’s or chauffeur's license held by any perscn at the
time of entering the military service of the United States
or of the State of Iowa subsequent to September 19, 1940,
There is ne sxtansion provided by this section te persens
other than those in the military service who gqualify there~
under. Morsover, I am unable to find any statutory authority
for issuing the temporary extensions of operatorfs licenses
described in your lettsr. For these reasons, it is my opinion
that extensions of lowa operator's licenses, except a¢ allowed
to persons in the military service under £321.198, are beyond
the power of the Department of Public 3afety to grant,

Very truly yours,

. . . BRUCE M, SNELL, JR.

Assistant Attorney General

BMSshe
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Sear e, Adlaan

a. 12 mdag LG yours of the 9xbh, wli., in wiidch

NI

P . s
e,

{1} The wembers of the Seplgier's
county offivers esne the Lounity Attoraey, therefore, 8 their
Bavisor and bhas the duty of renvering opinions fo suwh com-
missionars., There 1% polontial conflice in the performance

DY your duly 4% Lounly ALLofney &nd ybur duly &5 & membesr of

L) For the Following scaitional resson Whne Couniy Al-

Loraey

ian ot

The County ALLDorasy

is paic & Visaee salary, ano such Compensation, gensrally spsaxing,

&

mant bo full for 8ll services to the county, unless pro-

-

stherwise by statuts., In raspect o the foregoing, it 1s

safa in an opinion of this bepavrtment, appearing In 1948 QAL 285,

s Following

TThe couniy siiorney of & couwnrly is not  predludss
from seting s 8n adninisiraidr ur 3% an arternoy
for an estats in probat~ court, oor Is he pr@h;“"uu
from recoiving feus 35 such., Such work is persanal
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ana Aol work performed in ths sxevcise oF his culies
25 a public siiicial, This 'aa 13 Sw iiztiu o
Fte) gkstan( ralative

oraer that there may be
1

v this opiniz

YWith the zaplanation coniaiaes in ihe preceding para-
graph ws will now sonsider the specific propesition
submitt-ﬂ py you upoan the assumprion thatl the services
i : Livg county attorney ant for which compen-
on is clabmod were vendares for the benefit of the
county .

561 forth the stetutes ralating
y atiorney wr to the provisioons
e Lo his salery. Suffice it e

s of & cuung, attoraay include ser-
For @ safit of the county or

i Lhe QUuiy government., 3services
i ) the county is ciearly
atiornsy whatevar may

HiL i3 unsnecessar
to the Lutse= af
of itha statute re
say, ihat the du
ices of svery K
sGvEral “f43
' .Oiiauiz;
\N’iih’fré the '.hiﬂ;im"
be the souvce from which th wey 18 due, it is a8
wall establishad rule of low thet gu fic officials are
oty entitied to such compensation for the performenca
ﬁ{ thelir preascribed duties as is fixed by siatute, ane
that where & salsry or other Tixed compensation is pro-

the

s

Cwided For such official, and no other fees or compensa-

tlon is provices by aia:ur,, inen such salary or Tiasc
compensation includes within itself all compeunsation to
be paid for the performancs of such suties,

e i' ion ihe following ceses:  Moors ws,

nuepern t, 55 iows 684, Molider vs. Sivrien,
3% iﬁww f@-, s vs. Potta waitaﬂlﬂ County, G4 iowa
3¢5 R?LW v, Usage, B lowa 558; Sprout vs. Reliy, 3

. 2 . - + . -
!ng iy State vs, svans (No. App.j 72 5.9, 65&; wona vs

{
Eoara of Cam‘s¢550n“r%, ih oH

LB 1BG; Tuall vs. Lournty
Commissioners, & Uhlo Dec. 31¥; Mchovern vs. Boarg of
Commissioners, {(Vole) 1:1 c. £74%5 Troup wvs, Morgan
County, (Ala.} 19 So. 504; DeBolt vs. Trusiees of
Cincinnatl Twp., 7 Uhio S.R, 237 Sae also:  Burlingame

ws, Hardin County, 180 fowa 919.,°

Thase offices arg incompatible, and the County Attorney is

disqualified. Yury truly yours,

Gs: 18

USCAR STREUSS
ista

Firsty fss it Attorasy Gensreal
Y
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STATE OFFICERS AND DEPARTMENTS; ddn’éa&s/ incompatibilit

of State

Senator and member of Communuty School District

- ,....q ¥ B r o e s b
Assem-ly and membership on Board of Directors of a Commu

District are incompatible. However, ttzzg;;zC:Ejthe

nor sti;utory bar to such occupancy.
e

Lt Lo loct, Vg ) A

December 7, 1962 .
V. Doran
E l aal

Goone Ralional Builving

Honorasle &,
Stets Senator
Thirg Floor,
Saone, [owa

My gear Mr, Jorai:

fhis will acknowladye reczivt of yours of

in witich you advise that you wers sliectaen Senator from

ret District, aou advise further

of dirzctors of

tern of office will not sxpire until the fall of 19&3,

whather there s githar constitutional

)
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is, by

T

of the Constitution From holdlayg both offices, that is

gistature and oir
(2}

office

the Lz rector of the

There appears Lo be incompatitilicy

of such by a wamber of the Le

Thaere 16 oontential conflict betwaen the dutisas

you @s & member 0fF the Leglslawure and your dutizs to
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~owes 1he offlce of senator in the General
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STATE COFFICERS AND DEPARTMENTS: State Trecasurer -« Transfer of funds
to Publlc Safety Dept., $422.82, 1962 Code of lowa. (1) The opinion
of the Department Issued Scptember 27, 196) is verified to the

extent of holding Chapter 230, Acts of the 59th G.A., now part of
th22.62, Code of 1962, & permznent iaw and, therefore, au to _
transfer $425,000 to ths Moter Vehicle Registrationgof the Departe (DWF7sivs
ment of Public Safcty Is @ continuing one and does not terminate on
Juns 30, 1963. (2) Any unexpended balance of the composite amount

of $850,000 allocated during the biannium is to be creditad to the
road use tax fund at the end of the current biennial period and
thereafter at the end of future such periods. (3) The registration

g}§tegrf05.engcX?agggﬁfgglgggrlncluding~1963/§hall have reflectorized

Dapartment of Public Safery gurfgce. /ZAZ4Q¢L°““w/ Lo et
% o [ Lo it T v H Lol =) 2 -
R el ‘*/‘"“_/' f;/{”/f;//o‘gé'a)mber 28, 1962~ 7

Daear Hr. Poschs!
Refarence Is hereln made £o your letter of recent gate
~in which you submittec the followinu:

“"Section A422.62, 1962 Coue of lows, reads as
follows: ‘Annually ona November st of each year,
thg Treasurer of State shal] trensfer $425,000

to the division of Mutor Vehicle Reyistration of
the Dcopartment of Public Safsty for the purpose
of purchasing supplies;, materials and the cost of
manufasturing of motor vehlcle registration
plates at the Prison Industries. The bordar and
message on &)l such motor vehlele raglseration
plates, beginning with the plates for the yueer
1563, shall have @ refliectorizad surface. Any
amount uneapandec for this purpose at the und of
the biennial period shall be credited to the road
use tex fund.! Hy questions are theses

*1. Will the suthority for transfer by the
Treasursr of State ead on June 30, 1963, or Is
this procedure of treansfer permanant Ia nsture
unless otherwlse emenved by tha Gunsral Asseably?

“2. Thare hava been transfers mede on Hovember 1,
1961 and¢ on Hovemboer Ist of this year. Does this
wmeen that whalaver is uneapsndad from the ompesite
anount, or 850,000, be crudited to the road use tas
fundg at the end of the current biennial period? In
pther words §s the transfer medae by the Treasurar on
gach November Ist of sach biannlal period to bo cone
dlderad completely In datermining what unexpenged
balances, or unexpendsd balancs shall be crecited
to the road use tax furd?

H L2 -y



Mr., Carl H. Pesch -2~ December 28, 1962

"3, Does this law now provide that registration
plates for each year after and including 1963 shall
have a reflectorized surface as specified therein
so that additional legislation will not be needed
to continue this program?"

There is a clue in the statute involved herein of the
character of this statute, whether temporary or permanent; This is
clearly evidenced in the following language:

"The border and message on all such motor vehicle

registration plates, beginning with the plates for

the year 1962, shall have a reflectorized surface."
It would seem highly superfluous to have defined the word "beginning"
as used in the foreginy statute because of its common meaning. Its
dictionary meaning is this:

“beginning n, 1. The commencement; the start.

2, A point in space or time @t which a thing

begins: 3. ©One of the earliest acts or products

of something which has @ history; as, the beginnings

of English poetry. 4. The first cause; origin; as,
God is the beginnlng of all things.”

Thus, the Year 1963, as used thersin, concerns not the
specific year 1963, but that date is the beginning of & period.
i f the Legislature had intended to confine the direction of the
statute quoted to the year 1963, it would have stated: “The border
and message of such motor vehicle plates for the year 1963 shall have
a reflectorized surface." This interpretation of this sentence
explains the legislative intent of the entire statute. Because

of the allocation of $425,000 annﬁally for the purposes, among

——————pther—things;to be used—inpaying'the—costof-manufacturing

motor vehicle registration plates at the Prison Industries", it is



Mr., Cerl! M. Psasch *3e Gevember 28, 1362

sbvious thet as the statute lavolved aow stands It cannot be part
permansgnt and part tomporary., Therefore, iﬁ answar (9 your gues-
tions, | advisg thatu,

{1} The authority t0 transfer Joes not terminate on June
30, 1983, and to maks Its termination gste Juns 30, 1363, legisla-
tion wouls bs reguires.

(2) The unoxpendad balance of the cowposite amount of
$850,000 i3 required to be crecited to the rosd use tax funs at the
end of the current blensnial periopg, and thﬁfﬁ&f&&f‘ét the end of
futurs such periods.

(3) In snswer to gquestion 3, the ragistration platss for
gach year after, and incluging, 1963, shall hava r@flﬁkter!zeﬁ
surface as specified in the statute, Acditiona) legisistion will,
therefors, not be required,

Vary truly yours,

DSCAR STRALES .
First Asslstent Atrorasy General

811
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