
January 11, 1961 

William P. Denraan 
State Representative 
Polk County 
L O C A L 

Dear Mr. Senmant 

This i s in response to your letter of January 5, 1961, 
i n which you set forth the following* 

"By this letter Z am requesting an opinion from 
your office as to thee legality of the Golden Gloves 
(amateur) Boxing Tournaments held annually i n Dea 
Moines and other c i t i e s throughout £owa+*** 

<3olden Glove Tournaments in the past have charged 
an admission fee and generally speaking have given awards 
to the winners in the finals — these awards, however, 
are only incidental to the tournament i t s e l f . The major 
goal of these tournaments has been to promote sportsman
ship and physical education among the youths of Iowa." 

The particular Code Section involved in this question i s 
Section 727.5 (Iowa Code, 1958) which provides} 

"Boxing contest—aparring exhibition. Whoever engages 
in any boxing contest or sparring exhibition with or with
out gloves for a prise, reward* or anything of value, at 
which an admission fee i s charged or received, either 
directly or indirectly and whoever knowingly aids, abets, 
or assists in any such boxing contest or sparring exhi
bition, and any owner or lessee of any ground, lot, 
building, h a l l , or structure of any kind knowingly per
mitting the same to be used for such boxing contest or 
sparring exhibition shall be fined not exceeding three 
hundred dollars, or imprisoned in the county j a i l not 
exceeding ninety days." 
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Your attention l a directed to an opinion of this office 
reported at 1938 O P S . Attv Qcn. , consmenting on the above 
section at page 223* 

°It w i l l be noted from reading the section above 
quoted that emphasis i s placed upon the words 
*for a prize, reward or anything of value at 
which an admission fee i s charged or received 
either directly or indirectly** We think the 
statute i s clear and that i f the contestants 
box for a prise, reward, or anything of value 
at which an admission fee i s eharged^either directly 
or indirectly that there would be a violation of 
the statute." 

The statute i n question has not been amended since the 
rendition of the above opinion..' The opinion of this o f f i c e 
remains that a boxing contest or sparring exhibition where 
an admission fee i s charged or "received, either directly or 
indirectly, and where a prize, reward or anything of value 
i s given, i s i n violation of section 727.5 (Iowa Code, 1958). 
Sec also, 1922 O P S . Attv. Gen, page 367. 

Respectfully submitted, 

WtfBsgh 
WZ&BU& U. BUMP 
Solicitor General 



TAXATION: Moneys and Credits: Recipient lor life of principal and interest 
payments of a real estate"contract is owner of the contract for moneys and credits tt 

tax purposes. ( j \ C U W y, \)z\»t\\ ( U ^ J X 0> M y , I' C M ' ^ 

/ January I B , 1 % 1 

Russell R. Newell 
Louisa County Attorney 
Columbus junction r Iowa 

Dear Mr . Newell: 

This wi l l acknowledge your letter of December 6 , 1 9 6 0 , in which you 

ask the following question: 

"A decedent, whose estate is now being administered 
in this County, was, during her lifetime, the owner of a life 
interest in certain real estate, the vested remainder being owned 
by three others. About three years prior to decedent's death the 
decedent, the remaindermen and their spouses, entered into a 
long term contract for the sale of said real estate, the purchase 
price to be received in installments over a period of years and 
a i l unpaid balance bearing interest. The contract itself made 
no specific provision as to who should receive the principal and 
interest payments but there was an informal agreement among the 
parties that tha life tenant should receive the principal instal l 
ments K id Interest paid during her lifetime. Decedent was about 
S 3 years of age when the contract was executed and did actually 
receive the principal installments and Interest payments up to 
the time of her death. None of the patties reported this contract 
or any part thereof for the purpose of moneys and credits taxation. 

"Two questions now arise concerning this matter: 

! 1 %. Should the ownership of the contract be apportioned 
between the life tenant and the remaindermen for the purpose of 
moneys and credits taxation? 
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" 2 . If so , how should apportionment be made?" 

We are unable to find any authority in ftma directly on this point. 

Under Section 4 2 9 . 1 , Code of Iowa (195S ) , the word "credit** is defined. 

In your factual situation, the credit is a "claim or demand due or to become due for money". 

The tax is levied on the credit by Section 4 2 9 . 2 and also 4 2 9 . 3 . In order to determine 

who is responsible for the payment of this tax on the credit, we must go to Section 

4 2 8 . 4 , which deals with listing of property for taxation. The applicable language of 

4 2 8 . 4 is "personal property shall be listed and assessed each year in the name of the 

owner on the first day of January". This places the obligation for the payment of the tax 

on the owner of the credit. So , of course, the problem here is to determine who is the 

owner of the credit for purposes of taxation. 

It should be noted that the word "owner* is not an absolute terra having one legal 

meaning only. For instance, one can be an owner in fee simple absolute, an owner of 

a life estate, an owner of an equitable Interest and an owner of the remainder interest, 

among others. But,where one owns less than a fee simple absolute, the law has assigned 

various incidents which arise from that ownership. 

In an analogous situation to the problem under discussion, and as an example of 

the above, the taw has assigned to the "owner" of a life estate in real property, the duty 

to pay the annual taxes on that property. (Rich vs . A l l en , 2 2 6 l a . 1 3 0 4 , 2 8 6 N.W. 4 3 4 ; 

Reddish v . John, 190 |a. 4 9 , 179 N.W. 93h Harris y . Srown, 184 l a . 1 2 8 8 , 1 6 9 

H.W. 664 . ) So , even though the life tenant cannot be said to be the "owner" of the property 

in an absolute sense /the remainderman is also an "owner") s t i l l , for purposes of the pay

ment of the tax, the life tenant is held to the "owner 1 1. 

We feet that the method of designating the "owner" in regard to real property 

would be followed in regard to personalty; so that, in this case, the now deceased life 
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beneficiary of the contract was the ''owner" of the contract for purposes of the moseys 

and credits tax during her lifetime because she was the only one who had any right or 

claim for money due during her lifetime. We feel this Is a just and equitable result 

since she enjoyed a i l the benefits of the contract. 

This result appears to be the general rule as expressed in 3 3 Am. Jur. § 4 3 3 , 

at page 9 5 6 . There, the Annotator says: 

" t 4 3 3 . Generally. |t is a wall-settled general principle, 
confirmed by practically a l l the authorities, although exceptions may 
exist under special factual situations and although there is not unanimity 
in respect of the extent of the duty as affected by the amount of income de
rived from property, that as between a life tenant or life beneficiary and a 
remaindertnan or other owner of a future interest, the life tenant or bene* 
fieiary, since he enjoys the rents and profits of land or the Income of 
personalty has the duty to pay or to have paid from bieoiae otherwise ac 
cruing to him such current taxes as are assessed against the property Itself 
in such a manner that a failure to pay them wil l affect not only the present 
interest, but' future interests because of liens or possibility of sale by the 
taxing authority, and, as a corollary, as between the parties, a remainder
man or other owner of a future interest, in the absence of some agreement, 
controlling equity, or controlling expressed or inrpliabie intent of the 
creator of interests in the property, is under no duty or obligation to pay 
or to have paid from his property or corpus such taxes. * * * . B 

Since the answer to your first question is that the moneys and credits taxed 

Is assessed to the life tenant, it is unnecessary to answer your second question. 

Respectfully, 

Will iam E . Adams 
Assistant Attorney General 

W£A/bjf 



MCTOR VEHICLE: Delinquent r e g i s t r a t i o n p e n a l t y on: 
(Section 321.134, Code 1958). Unless payable in two equal semi
annual installments the penalty is computed on the basis of the 
annual registration fee as provided in this section. [ P & f . L A-,^ 

J a n u a r y ^ , ! ^ ' 1 

Department of Public Safety 
State of Iowa 
State Office Building 
L O C A L 

Attn: J. F. Carlson, Director 
Motor Vehicle Registration 
Division 

Dear Mr, Carlson: 
With regard to year letter reading as follows: 

"A question has risen pertaining to computing a penalty 
on a delinquent commercial vehicle license as provided 
for i n Section 321,134 of the 1958 Iowa Code. 
"An Iowa operator of a track tractor was apprehended in 
October of 1960 operating^sn a delinquent 1959 commercial 
license plate. The overall gross weight of his truck 
tractor and semi t r a i l e r , and load hauled thereon, re
quired a twenty (20) ton truck tractor clas s i f i c a t i o n 
for which the annual fee i s $435*00. 

"Does the penalty apply on the f u l l annual fee, or on 
the basis of the f i r s t and second installment as they be
come delinquent?" 

Section 321.134, Code 1958, reads: 
"On February 1 of each year, a penalty of five percent 
of the annual registration fee shall be added to a l l 
fees not paid by that date, and five percent of the 
annual registration fee shal l be added to such fees en 
the f i r s t of each month thereafter that the same remains 
unpaid, u n t i l paid, provided that said penalty in no ease 
shall be less than one dollar, and provided that the owner 
of a vehicle who, before February 1 of any year, surrenders 
a l l registration plates for said vehicle to the county 
treasurer of the county i n which said plates are of record, 
ahall have the right to register said vehicle at any later 
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period of said year by paying the f u l l yearly registration 
fee without said penalty. Provided* however* that the 
annual registration fee for trucks* truck tractors, road 
tractors, t r a i l e r s and semitrailers» as provided i n 
sections 321.119 to 321.123, inclusive, when said annual 
registration fee i s In excess of seventy dollars* iftay be 
payable in two equal setaiennuol installments. 
"The penalties provided In the preceding paragraph sha l l 
be computed on the amount of the f i r s t installment only* 
and on August 1 o€ each year and on the f i r s t day of each 

^ ewmth thereafter the same rate of penalty shall be added 
[U to the amount of the second installment, u n t i l the same 

i s paid." 

y The computation on the basis of the f i r s t installment only 
would relate back only to those appearing after the word* "Pro
vided*1 in line 16 of the statute quoted above. You have not node 
a distinction as to the manner In which the fee would have been 
paid by the Xewa operator about which you speak. However* since 
the said operator waa apprehended i n October, 1960, i t would seem 
that no election could then be made to pay the fee in two equal 
fiGaiannual installments Inasmuch as the -fi r s t semiannual period 
had expired. Therefore* on the facts stated in your letter* the 
penalty of five percent of the annual registration fee should be 
asseaaed as of February 1 and on the f l r a t o£ each month there
after that the ease remains unpaid, u n t i l paid. 

Very truly yours* 

CAE1. H» PESOS 
Assistant Attorney General 

GBFsiak 



TAXATION: Income Tax: Salary paid by Iowa school district to exchange teacher 
from Germany under U . S . Information and Exchange Program not subject to Iowa 
Income Tax. Said salary, however, is subject to withholding under Iowa Public 
Employees Retirement System. U ^ ^ r ^ v x <U A * * 

January 17, 1 9 6 1 

David Harris 
Greene County Attorney 
Jefferson, Iowa 

Dear Mr . Harris: 

This wi l l acknowledge your letter dated November 1 8 , I 9 6 0 , addressed 

to Norman A , Erbe, Attorney General of Iowa, m which you request the opinion of 

this department as to whether the salary paid by the Jefferson Community School 

District to an exchange teacher from Germany under the U . 5 . information and 

Educational Exchange Program is subject to the Iowa income tax, and further 

whether his salary is subject to withholding under the Iowa Public Employees 

Retirement System. 

Considering the tax question f irst, the following statute and treaty provisions 

are relevant: 

Income Tax Convention of the United States with Federal Republic 
of Cerroany, July 2 2 , 1 9 5 4 . 

"Article I The taxes referred to in this convention are: 

" (a) In the case of the United States of America 
the Federal Income taxes, including surtaxes and excess 
profits taxes; 

« & ) * * * 
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' 'Article II 

<1) As used in this convention: 

"(a) The term 'United States' means the United 
States of America, and when used In a geographical 
sense means the States, the Territories of Alaska and 
Hawaii and the District of Columbia. 

"Art ic le XII 

"A professor or teacher, a resident of one of the 
contracting states, who temporarily visits the other contracting 
state for the purpose of teaching for a period not exceeding 2 
years at a university, college, school or other educational ins t i 
tution in the other contracting state from tax on his remuneration 
for such teaching during that period." 

Section 8 9 4 Internal Revenue Code (1954) : 

"Income of any kind, to the extent required by any treaty 
obligation of the United States shall not be included in gross income 
and shall be exempt from taxation under this subtitle. 1 1 

Section 4 2 2 . 7 , Code of Iowa (1958 ) : 

" 4 2 2 . 7 'Net income1 — how computed. The terns 'net 
income1 means the adjusted gross income as computed for federal 
income tax purposes under the internal Revenue Code of 1 9 5 4 , 
* * * « 

• 

It is a well established principal of constitutional law that treaties take 

precedent over conflicting state statutes, Nielson v . Johnson, Iowa 49 S . C t . 2 2 3 , 

2 7 9 U . S . 4 7 , 7 3 L . Ed . 6 0 7 . We believe, however, that the U . S . - German 

Convention, parts of which are hereinabove set out, does not conflict with the state 

taxing statute, since the convention by its definitions exempts income only from the 

tax imposed by the contracting state, i . e . , the United States of America, it does 

not purport to exempt income from state taxation. 
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The income tax levied by the State of Iowa is based on the federal adjusted 

gross Income as provided by Section 4 2 2 . 7 , Code, supra. Where income is not 

includible in adjusted gross income for federal tax purposes,it cannot be subjected 

to the Iowa tax. 

We , therefore, conclude that in view of Section 8 9 4 , I. R . C . , supra, 

which excludes from gross income, such income as is exempted by treaty, the State 

of Iowa under existing statutes has no authority to tax such Income. 

We find no authority, however, which would exempt the exchange teacher's 

salary from the application of the Iowa Public Employees Retirement System. Section 

976.42,. Code of Iowa .(1958}» makes it mandatory that pubJIe employees, including 

those employed by school districts, become members of the Iowa Public Employees 

Retirement System, it should be noted In this connection that Section 9 7 6 . 5 3 , 

Code of Iowa (1958 ) , provides for withdrawal of accumulated contributions upon 

termination of employment. 

Very truly yours, 

Gary 3 . G i l i 

Special Assistant Attorney General 

GSGMfWB/bjf 



TAXATION; Military Service Exemption* Qm serving in the Coast Artillery in 
the Philippine Islands during the Nicaraguan Campaign Is not eligible for the 
Military Service Exe in^ fon ./ J ^ 4 w S t * E*-V\<*v-cVY / U i o c y o U l o ^ A 

Samuel 0 . Erhardt 
Wapello County Attorney 
Wapello County Court House 
Otiumwa, Iowa 

Dear Mr . Irhardt! 

This wi l l acknowledge your request for an opinion regarding Military 

Service Exemption, dated September 2 7 , I 9 6 0 . Your question is2 

'The claimant enlisted in February, 1 9 2 6 with the sola 
aim and intent of participating in the Nicaraguan Campaign, Ha 
was assigned to the 59th Coast Artillery and in June of 1 9 2 6 
was shipped to the Philippines and did not return to the United 
States until shortly before his discharge In February of 1 9 2 9 . " 

The applicable Code provision is Section 4 2 7 . 3 (4), Code of Iowa 

" 4 2 7 , 3 Military service — exemptions. The following 
exemptions from taxation shall be allowedt 

» * * *, 

" 4 . The property, not to exceed five hundred dollars 
in taxable value of any honorably separated,, retired, furloughed 
to a reserve, placed on Inactive status, or discharged soldier, 
sai lor, marina, or nurse of the second World War, army of oc* 
eupation in Germany November 1 2 , 1 9 1 8 to July 1 1 , 1 9 2 3 , 
American expeditionary forces in Siberia November 1 2 , 1 9 1 8 
to Apri l 3 0 , 1 9 2 0 , second Nicaraguan campaign with the navy 
or marines hi Nicaragua or on combatant ships 1 9 2 6 - 1 9 3 3 , 
second Haitian suppressions of insurrections 1 9 1 9 - 1 9 2 0 , 
navy and marine operations In China 1 9 3 7 - 1 9 3 9 and Yangtze 
service with navy and marines in Shanghai or In the Yangtze 

January h% 1 9 6 1 Hw3 

(1958) ! 
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Valley 1 9 2 6 ^ 1 9 2 ? and 1 9 3 0 * 1 9 3 2 or of the Korean Conflict 
at any tittle between June 2 7 , 19S0 and My 2 7 , 1 9 5 3 , both 
dates inclusive. 

-'For the purposes of this section, the second World War 
shall be from December 7 , 1 9 4 1 , to September 2 , 1 9 4 5 , both 
dates inclusive.' 1 

The applicable phrase of this section is "second Nicaraguan Campaign with 

the navy or marines in Kiearagua er on combatant ships 1 9 2 6 - 1 9 3 3 " . This 

language is confusing when read in conjunction with the opening phrase because, 

deleting the unappiicable phrases, it reads : 

" ' 4 . The property, not to exceed five hundred dollars in 
taxable value of any honorably separated, retired, furloughed to 
a reserve, placed on inactive status, or discharged soldier, sai lor, 
marine, or nurse of the * * * second Nicaraguan campaign with the 
navy or marines in Nicaragua or on combatant ships 1 9 2 6 * 1 9 3 3 , 
* * * # » 

As you can see, there is a conflict as to who is el igible. The opening phrase includes 

soldiers, sai lors, marines and nurses; but the applicable phrase limits those who 

would qualify to those serving with the navy or marines or those on combatant ships. 

If the latter is controlling, then the claimant would not be eligible because he was in 

the Coast Arti l lery, a branch of the army. Nor does it appear that he served on a 

combatant ship. 

This mm inconsistency in phraseology is found in Iowa Code 4 2 7 . 3 (2), 

0.958): 

" 4 2 7 , 3 Military service * » exemptions. The following 
exemptions from taxation shall be allowed! 

* * * *, 

B 2. The property, not to exceed eighteen hundred dollars 
in taxable value, and poll tax of any honorably discharged soldier, 
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sai lor, marine or nurse of the war with Spain, Tyler gangers, 
Colorado volunteers in the war of the rebellion, 1 8 6 1 to 1 8 6 5 , 
M a n wars, Chinese relief expedition or the Philippine insur
rection." 

In Cress v . State T a * £ c « s s i o n , 2 4 4 Iowa 9 7 4 , 5 8 N . W . 2d 8 3 1 , 

the towa Supreme Court said at page 8 3 3 of the Northwest Reporter: 

"It may be noted in passing that the statute seems to 
create two classes of exemptions, or perhaps it should be said 
two categories which form the basis for exemptions; One, ser
vice in a certain conflict; arid two, service in a certain unit. 
Thus, in section 4 2 7 . 3 , we find listed the war with Spain, the 
Indian wars, and the Philippine insurrection, where the deter* 
mining factor Is the war itself. Also listed are the Chinese relief 
expedition, Tyler Rangers, and the Colorado volunteers in the 
war of the rebellion. Here the definitive basis 1$ service hi a 
particular unit or group of units. In Una latter case , of course 
only service in the particular organization or expedition would 
qualify .* 

It appears to us that the Court in so saying, is holding that the introductory 

phrase regarding soldiers, sai lors, marines and nurses, is not controlling where 

the phrase granting the exemption limits the exemption to a particular unit or units. 

The Court in this case also said: 

» * * * the taxpayer claiming an exemption is held to 

Strict proof that he comes within the statute." 

We feel that the Nicaraguan Campaign is hi this "particular unit rule and that In 

determining to whom the exemption applies, we should consider only the phrase; 

* * * * * second Nicarafusn campaign with the navy or 
marines In Nicaragua or en combatant ships 1 9 2 6 - 1 9 3 $ , * * * . a 

Therefore, since the claimant in your question served in the Philippines and 

not In Hie Nicaraguan Campaign, we do not feet he qualifies for the exemption. 

Respectfully, 

William £. Adams 
"v-V EA/bjf Assistant Attorney General 



i & X A T I O N : property; Exemption: Church owned farcn, from which soi l bank 
Payments are received/ Is not exempt from property tax. / KAr,^ C 4 

Mr. J . Leo Martin 
Keokuk County Attorney 
P . O . Box 2 7 3 
Sigourney, Iowa 

Dear Mr. Martin: 

This wi l l acknowledge receipt of your letter of November 2 1 , 1 9 6 0 , 

wherein the following question was submitted: 

"On July 2 6 , 1 9 5 7 , one N. J . Peiffer died a resident of 
Keokuk County. |n his Last Wi l l and Testament, he left the 
Saints Peter and Pawl Church of this County, eighty acres of land, 
providing that they could not sell or encumber the same prior to the 
year 2 0 0 0 . The Church acquired possession of this land March 1, 
1 9 5 8 . Presently it is in the Soi l Bank under the usual provisions. 
However, I am enclosing herewith a copy of the Conservation Reserve 
Contract in regard t© the same for your convenience. The question 
has now arisen as to whether or not the income derived from tht% 
property is exempt to the Church tinder the provisions of Section 
4 2 7 . 1 ( 9 ) . " 

The statute involved is Section 4 2 7 . 1 ( 9 ) , Code of Iowa (1958 ) , 

which reads as follows: 

" 4 2 7 . 1 Exemptions. The following classes of property shall 
not be taxed; 

" 9 . Property of religious, literary, and charitable societies. 
AH grounds and buildings used by literary, scientific, charitable, 
benevolent, agricultural, and religious institutions and societies solely 
for their appropriate objects, not exceeding three hundred twenty acres 
in extent and not leased or otherwise used with a view to pecuniary 
profit. A l l deeds or leases by which such property is held shall be 
filed for record before the property herein described shall be omitted 
from the assessment." 

January 17 , 1961 
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Applicable also to the problem are 1 9 2 3 - 2 4 A . 6 . 0 , 389/ 193B 

A . G . Q . 1 7 6 , plus numerous letter opinions from this office. 

The only possible distinguishing feature between those two opinions 

above cited and this one is that the money coming to the church comes from 

soil bank payments rather than from private individuals leasing the land. 

In this regard, the 1 9 2 3 * 2 4 Opinion, supra, quotes Neugent v. 

Oil worth, 9 5 Iowa 4 9 , at page 52 and again at page 5 3 , as follows: 

"The plaintiff invests the tnoney in an edifice and devotes it 
to religious purposes. That move has taken the money, or the property 
that stands for i t , out of the list of assessable property, but it has 
made no change with the lots. That is the kind of devotion the law 
contemplates, it means that the property is to be used in the way of 
occupancy for the appropriate objects of the institution or church, and 
not as the means of securing funds for the erection of a church." 

n l t will be seen, by referring to the section cited, that it would 
not permit the plaintiff to lease or otherwise use these lots with a view 
to obtain money for their use, even though the money should be used 
for the appropriate objects of the church; or, in other words, the church 
could not use them for pecuniary profit, and apply the profits to its 
appropriate object, and claim the exemption. The devotion of the 
objects of the church, within the meaning of the law, is limited, and 
not general." 

We feel that this language shows that this difference in the direct 

source of the money is immaterial. 

As further substantiating this , we cite a letter opinion dated December 

1 8 , 1 9 5 3 , to the County Assessor of Woodbury County. 

"If a church purchases eighty (80) acres of land and farms it 
by volunteer tabor furnished by the congregation, and the income wil l 
be devoted entirely tp the use of the Church, except for the amount 
required to pay the mortgage, wil l the property be exempt from taxation 
under the circumstances? 
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"You are advised thai the statute provides that 'a l l grounds 
and buildings used by % * * * , religious institutions, * * * * , 
solely for their appropriate objects, * * * * , and not * * * 
otherwise used with a view to pecuniary profit' are exempt. The 
foregoing statute relates to th« use of property for church purposes 
and in this case the property is not being so used but is used with 
a view to pecuniary profit—such use would not be used for church 
purposes. The Attorney General's office has heretofore held that under 
such circumstances the pmp&ty would not be entitled to an exemption 
and the reasons are stated in 2 2 3 Iowa 3 4 1 , at pages 3 4 4 and 3 4 6 . " 

We feel that the above authorities are conclusive on the matter that the 

eighty-acre farm left to Saints Peter and Paul Church is not exempt under 

Section 4 2 7 . 1 ( 9 ) . 

Respectfully, 

William E . Adams 
Assistant Attorney General 

WEA:fs 



COURTS: Marr i ages — Under S e c t i o n 5 5 9 -10, judges o f p o l i c e 
c o u r t s cannot solemni ze m a r r i a g e s . / O . u X. r u 

[ r) <*LV\ r v \ a w v \ ' 0 L^Ci v*v^>I \ ̂  

J a n u a r y 2 5 , 1 96 1 

Mr. E. L. C a r r o l l 
Union County A t t o r n e y 
C r e s t o n , Iowa 

Dear Mr. C a r r o l l : 

R e f e r e n c e i s made to a l e t t e r r e f e r r e d t o t h i s o f f i c e 
by Mr* M a r s h a l l F. Camp under the date o f J a n u a r y 17; i n 
which was s t a t e d the f o l l o w i n g : 

"Oust at the end o f i960 w h i l e i was s t i l l County 
A t t o r n e y Elmer L» Hunt asked me t o ask f o r an Op i n 
i o n o f the A t t o r n e y G e n e r a l as t o whether the Judge o f 
a P o l i c e Court c o u l d s o l e m n i 2 e m a r r i a g e s . . . • 

"The s i t u a t i o n i s t h i s : Mr, Hunt was a J u s t i c e o f the 
Peace i n C r e s t o n up to January 1 s t . He was a l s o a P o l i c e 
Court judge f o r C r e s t o n under an o r d i n a n c e e s t a b l i s h i n g 
a p o l i c e c o u r t as p r o v i d e d i n S e c t i o n 367•1• He no 
lo n g e r i s a J u s t i c e o f the Peace, but he i s the judge o f 
the p o l i c e c o u r t . 

" S e c t i o n 595*10 i n naming judges who way s o l e m n i z e 
m a r r i a g e s f a i l s t o mention a judge o f a p o l i c e c o u r t . " 

i n r e p l y t h e r e t o we a d v i s e as f o l l o w s : 

Your a t t e n t i o n i s d i r e c t e d to s e c t i o n 559»lO, Code 1958, 
which p r o v i d e s , t o w i t : 

"Who wav s o l e m n i z e . M a r r i a g e s must be s o l e m n i z e d 
b y j 

" 1 . A j u s t i c e o f the peace, or the mayor o f the 
c i t y or town wherein the m a r r i a g e t a k e s p l a c e . 

"2. Some judge o f the supreme, d i s t r i c t , s u p e r i o r , 
or m u n i c i p a l c o u r t o f the s t a t e . 

"3. Some m i n i s t e r o f the g o s p e l , o r d a i n e d or 
l i c e n s e d a c c o r d i n g to the usages o f h i s d e n o m i n a t i o n . " 
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The s t a t u t e i s s p e c i f i c a l l y c l e a r as to thos e p e r s o n s who 
are e n t i t l e d to s o l e m n i z e m a r r i a g e s i n t h i s s t a t e * Under 
the d o c t r i n e of e x p r e s s l o unius, e s t e x c l u s i o a l t e r i u s . the 
s t a t u t e s p e c i f i c a l l y e x c l u d e s a p o l i c e c o u r t judge as con
t e m p l a t e d i n s e c t i o n 3^7»1» Code 1958. 

We, t h e r e f o r e , a r e o f the O p i n i o n t h a t a judge o f the 
p o l i c e c o u r t cannot s o l e m n i z e m a r r i a g e s i n t h i s s t a t e . 

Yours very t r u l y , 

TMEODOR I . REMMANN, JR. 
A s s i s t a n t A t t o r n e y g e n e r a l 

TWRs sraw 



SCHOOLS: O f f i c e r s - A person e l e c t e d t o the county board o f 
s u p e r v i s o r s w h i l e b e i n g a member o f a s c h o o l b o a r d , does not 
c r e a t e any i n c o m p a t i b i l i t y until..-a person i s q u a l i f i e d under 
b e c t i o n &3 . 1 , which a u t o m a t i c a l l y / c r e a t e s a vacancy i n the 
f i r s t o f f i c e h e l d by the p e r s o n ; [ C> \ A u >, r i-„ (A | 
Pc^U /\lto Co fctt-y J 7,- *7 - (j>|) 

F e b r u a r y 2 1 , 1961 

felr. C h a r l e s H. Ba r l o w 
P a l o A l t o County A t t o r n e y 
Erotaetsburg, Iowa 

Dear Mr. Barlows 

R e f e r e n c e i s made t o your l e t t e r of F e b r u a r y 1, i n which 
you s t a t e t h e f o l l o w i n g ! 

MA member o f one o f the l o c a l P a l o A l t o 
County S c h o o l Boards was e l e c t e d t o t h e County 
board o f S u p e r v i s o r s on November 8 , i 9 6 0 , t o 
t a k e o f f i c e on the second s e c u l a r day o f J a n u a r y , 
1962, 

"I would a p p r e c i a t e an o p i n i o n as t o whether 
or not membership on a l o c a l S c h o o l Board and on the 
County Board o f S u p e r v i s o r s would be c o m p a t i b l e 
o f f i c e s . A l s o , I would l i k e t o know as t o whether 
or not t h e f a c t t h a t t h e person would not take o f f i c e 
as County S u p e r v i s o r u n t i l J a n u a r y o f 19^2, would p r e 
sent i n c o m p a t i b i l i t y a t the p r e s e n t t i m e . " 

>ffT r e p l y t h e r e t o , we a d v i s e as f o l l o w l r r ^ 

E n c l o s e d p l e a s e f i n d a Thermo-Fax copy o f a l e t t e r under 
the date of Ularch 25 , Rehroann to P o s t o n , l a y n e County A t t o r n e y , 
which h o l d s t h a i the Board o f D i r e c t o r s o f a s c h o o l d i s t r i c t 
and a member o f the Board of S u p e r v i s o r s o f a county a r e incom
p a t i b l e . The b a s i c r u l e which s e t s out t h e t e s t of i n c o m p a t i 
b i l i t y i s found i n S t a t e v. Anderson. 155 Iowa 271, a t page 273» 

With r e g a r d t o when the i n c o m p a t i b i l i t y a r i s e s , your 
a t t e n t i o n i s a g a i n d i r e c t e d t o the Anderson case i n which the 
Co u r t h e l d as f o l l o w s : 



Sir. C h a r l e s H# B a r l o w -2< F e b r u a r y 2 1 , 1961 

" I t i s a w a l l - s e t t l e d r u l e o f common 
law t h a t i f a p e r s o n ) w h i l e o c c u p y i n g one 
o f f i c e a c c e p t s a n o t h e r i n c o m p a t i b l e w i t h 
t h e f i r s t , he i p s o f f r c t o v a c a t e s t h e f i r s t 
o f f i c e , 'and h i e t i t l e t h e r e t o i s t h e r e b y 
t e r m i n a t e d w i t h o u t any o t h e r a c t or p r o -
eeeding» M t 

The a c c e p t a n c e o f o f f i c e g e n e r a l l y e n t a i l s t he q u a l i f i 
c a t i o n f o r such o f f i c e which i s p r e s c r i b e d i n Chapter 6 3 , 
Code 1958. h2 Am* J u r . , PUBLIC OFFICERS, S e c t i o n ?S» page 9**0. 
T h e r e f o r e , t h e pe r s o n h o l d i n g o f f i c e as a member of a s c h o o l 
board does not v a c a t e t h a t p o s i t i o n u n t i l he q u a l i f i e s as a 
member o f t h e County Board o f S u p e r v i s o r s i n J a n u a r y , 1962. 

Yours v e r y t r u l y , 

THEODOR W. REHBANfj, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWRiaaw 
E n c l 



TAXATION J&tmLMBAJkS&to; to * , a n d camlet, whet® $5,00©,00 is paid 
to October of i 9 S 9 # $5*000.00 in Match of i 9 6 0 , and $5,000.00 in March 
of *lth futarust payable on the last $§,000.00 snty, the $$,§00.00 
p&H in i M t af I960, Is fey virtue «T$t«tlat 429 .4 , £ode of Iowa C195S). 

T . € . Strack 
Grundy County Attorney 
Grundy Center, fowa 

tea? felr. Stnfik: 

This will acknowledge y©yr request for an opinion dated October 10, 1940, 

if} which you asked the fat logins question. 

"CtetoaMrlty* in Grundy County, real estate contracts for the 
sale of farm real estate provide that the purchaser shall receive pos
session m .Viarch I, and that interest on the unpaid balance due under 
the term of the contract shall comntence on March X. Such contracts 
are frequently executed in the fall of the year so that en January I of 
the following year there Is a debt due froaa the contract purchaser to the 
contract seller. 

"Assumfn? a real estate contract was executed on the 1st day 
o? October, 195V, with a do^n payment m the date of execution of 
$$009.00 and a valance due thereafter of $ 3$,900.00, such bal
ance to be paid $5000.00 on the 1st day of tAMCfe, i 9 6 0 , and 
i 5000.00 on the 1st gay of './larch 1961. The purchaser under the 
contract is to take possession of the real estate an 'March 1, 1960, 
anil interest on the unpaid balance is to commence on ?viarcb 1, 1960, 
and he payable on March I, 1941. Under the terms of such a con* 
tract, there would be no interest payable to the seller for the period 
from the 1st day of OttoHm* i 9§9 , taths lat day of March, I960* 
hut, under such a contract, there would be a valid debt existing on 
January 1, I960. Under these assumed facts, would the debt created 
by the contract be tax sxarcpt as a nonlnterest-bearing crenlt an Jan
uary I, I960, under the previa lens of the second paragraph of Section 
429.4 of the i f S S Cede?* 

The applicable Cede provisions art Sections 419.1 and 429.4 , Code of 

J»*iaU9Sih 



* 4 2 9 . l •treelts1 defined» The turn ̂ smBf* w used 
in this chapter, includes every claim or dessand due or to bmm 
due for r-.oney, laker, or other valuable thing, every annuity or 
sum of money receivable at stated periods, and all msney or pro
perty of any kind secured by deed, title bond, mortgage, or other
wise; but pensions of the United States or any of them, or salaries, 
or payments expected for services to he rendered, are not included 
in the above tarss." 

1 1429.4 Daduetismi fro™ moneys and credits, lRis§kin§ 
up the ametutt of moneys and credits, corporation shares or stocks 
which any person is required to list, to have listed or assessed, 
including actual value of building and loan shares, he wilt he en
titled to deduct from the actual value thereof the gross amount of 
ail debts in good faith owing by him, and in addition thereto an 
amount of five thousand dollars. 

"All nomnterest-bearing moneys and credits and accounts 
receivable shall he tax exempt, hut the five thousand dollar exemp
tion as set cut in this section shall not apply in the event such 
n on interest-bearing moneys and credits and accounts receivable 
exempted herein shall exceed five thousand dollars and if less than 
five thousand dollar* when added to such nsninterest-bearins moneys 
and credits and accounts receivable." 

It should first he noted that, what we feel was a very diligent search, has 

failed to produce any case in Iowa or elseahere that is remotely on point, ftor did 

use find a statute eves roughly comparable to the cue vie have in towa. Therefore, 

m PUit simply construe the statute involved using the general rules of $taiutory 

construct ion. 

These are three rules which are necessary to this opinion. 

X. ' in ĵ ie construction and interpretation of tax statutes, 
the primary consideration, as it |$ with respect to statutes generally, 
Is to ascertain and give effect to the intention of the legislature. Tax 
statutes are to receive a reasonable construction with a view to carry* 
ins out their purpose and intent.* 51 Am. Jur. 3&1. 

2. "The intention of the legislature with respect to tax 
statutes must, as in the ease of statutes generally, he ascertained 
from the language of the act." 51 Am. Jur. 361. 
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3. "In the application to the interpretation of tax statutes 
of the teneiaf principle that where there are im o^ssfcle constructions 
el ft statute, that one will he preferred which does net produce unfair, 
arbitrary, or oppressive results, it has been held thai taxation is an 
intensely practical matter, and laws in respect of it should he construed 
and applied with a view of avoiding, so far as possible, unjust and 
oppressive consequences.* 5X Am. jur. 365 . 

Applying these rules and assuming the entire purchase price is not adjusted 

to include interest from October 1, we beHave the following is a correct 

application of the statute to the facta of yeur problem. 

The $5,003*66 jjaid in ©etcher, .If 59 , is ueney^the buyer having disposed 

of it, has no interest left in it for purposes of the moneys and credits tax. ant, this 

IS,00© .60 will be taxable to the seifer, providing he still has it en January 1, i 9 6 0 , 

and that it is bearing interest on that date and assuming that the i 5,000.00 deduction 

allowed in Section 411.4 is not applicable. On January 1, i 9 6 0 , the buyer will 

mm the seller $ 16 ,066.66 ,$5 ,066.00 ni^abte en March i , i 9 6 0 , m $5,660.06 

sayaMe on &3arch I, 1961. In regard to the $5,000.00 payable on ^areh 1, i 9 6 0 , 

it Is a debt of the buyer. Section 429.4 provides for a deduction of all debts from the 

amount of ail credits for purples af the moneys and credits tax without regard to whether 

or not such debts are interest bearing. Therefore, as to the buyer, this $§,606.00 is a 

deductible debt. As to the seller, this S 3,000.00 is a credit as defined by Section 

429 .1 . However, the second paragraph of Section 429 .4 , provides for a deduction of 

non-interest bearing credits from the tax imposed by Chapter 4 2v, Cade of Iowa Uv58 ) . 

This $5,606.00 does net draw interest, according to the problem you have presented, 

and so It would qualify as « nwWnterest bearing credit in the hands of the seller, it 

should he noted, however, that this deduction is limited by the first paragraph of Section 

429 .4 . 
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Lastly, mwuMtttim $§,#00.06 payable ««ft$a*b 1 ,1961 . M t a U * 

bayar, It Is a debt eft January 1, 1 ^ 1 / and, therefore, deductible for Dwsaaaa of 

taxation te Him. To the setter, this $5,©00.00 Is an interest bearing credit and, 

therefore, is taxable to Mm m a credit. 

Very truly years, 

Gary S, Sill 

Spealal Assistant Attorney General 



CONSERVATION: County C o n s e r v a t i o n Boards S e c t i o n 1 H A . M 3 ) , 
Code 1958, r e q u i r e s o n l y f i n a l p l a n s , and not p r e l i m l n a r y and 
i n t e r m e d i a t e p l a n s , be s u b m i t t e d t o the S t a t e C o n s e r v a t i o n 

>> v IS 

te p l a n s , be s u b m i t t e d t o the S t a t e C o n s e r v a t 
Commission f o r a p p r o v a l ; ^ ^ ^ ^ \- ^ 

F e b r u a r y 8, 1961 

Hon o r a b l e R i l e y D f e t z 
R e p r e s e n t a t i v e , S c o t t County 
House o f R e p r e s e n t a t i v e s 
L O C A L 

Dear Mr, Dietz= 

T h i s w i l l acknowledge r e c e i p t o f your r e c e n t o p i n i o n 
r e q u e s t , i n wh i c h you ask whether s e c t i o n H 1 A . M 3 ) * 1958 
Code o f Iowa, r e q u i r e s c o u n t y c o n s e r v a t i o n boards t o o b t a i n 
t h e a p p r o v a l o f the S t a t e C o n s e r v a t i o n Commission i n o r d e r t o 
a u t h o r i z e p r e l i m i n a r y , I n t e r m e d i a t e , and f i n a l g e n e r a l 
development p l a n s . S p e c i f i c a l l y , you I n q u i r e whether the 
S t a t e C o n s e r v a t i o n Commission must approve i n d i v i d u a l c o n t r a c t s 
and p l a n s o r g i v e s t e p * b y - s t e p a p p r o v a l t o each phase o f an 
o p e r a t i o n . 

You e n c l o s e a copy of a l e t t e r o p i n i o n w r i t t e n J u l y 22, 
I960, from James G r l t t o n to M a r t i n L e l r , S o o t t County A t t o r n e y . 
In t h a t o p i n i o n , Mr. G r j t t o n s t a t e s t h a t the a u t h o r i z a t i o n by 
a county c o n s e r v a t i o n board f o r p r e p a r a t i o n o f p l a n s f o r 
the c o n s t r u c t i o n o f a l a k e and park i s not w i t h i n the p u r v i e w 
o f s e c t i o n 111A.4(3)* Mr. G r i t t o n f u r t h e r s t a t e s t h a t p l a n s 
and r e p o r t s s h o u l d be s u b m i t t e d t o the S t a t e C o n s e r v a t i o n 
Commission o n l y when p r e p a r e d in f i n a l form and adopted by 
the county c o n s e r v a t i o n b o a r d . 

On the b a s i s o f the o p i n i o n above r e f e r r e d t o , i t i s my 
o p i n i o n t h a t s e c t i o n 111A.**(3), 1958 Code o f Iowa, does hot 
r e q u i r e county c o n s e r v a t i o n boards t o o b t a i n the a p p r o v a l o f 
the S t a t e C o n s e r v a t i o n Commission f o r i n d i v i d u a l c o n t r a c t s o r 
f o r p r e l i m i n a r y o r i n t e r m e d i a t e p l a n s , but does r e q u i r e t h a t 
f i n a l p l a n s be s u b m i t t e d f o r such a p p r o v a l . 

Very t r u l y y o u r s , 

F C j b l 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

W - J ? - 1 



Honorable Paul Knowles 
House of Representatives 
L O C A L 

Dear Mr. Knowless 

This i s in response to your letter of February 3, 1961 in 
Which you set forth the following: 

"I would like an opinion as to how much latitude 
state departments have i n awarding contracts for 
materials and supplies to Iowa manufacturers and 
producers. X understand that the policy has been 
to grant the contract to the lowest bidder regard
less of how close an Iowa producer might be, and 
regardless of the loss to the state and i t s p o l i 
t i c a l subdivisions of the tax money that would be 
generated had the contract been awarded to Iowa 
producers. 

I respectfully request your opinion on the things 
that can be considered in granting the contract 
between a resident and a non-resident producer. 

I would further like your opinion as to whether 
any conditions of delivery or repurchase of scrap 
can be considered, and fi n a l l y , as to What sonci-
deration should be given to taxes generated by the 
placing of business in Iowa and in determining 
i f there i s a "loss" to the state in accepting a 
higher bid from an Iowa producer." 

The substance of your inquiry seems to be (1) whether an 
Iowa producer can be favored over an out of state producer i f 
the letter's bid i s lower and, i f so, (2) what factors can be 
considered to justify favoring the Iowa producer. 

I n i t i a l l y , I would direct your attention to Chapter 73 
(Iowa Code, 1958) which sets forthocertain instances in which 
Iowa products, provisions and coal must be preferred over the 
same items from other jurisdictions. Section 73.1 providess 

"Preference authorized—conditions. Every 
commission, board, committee, officer or other 
governing body of the state, or any . . . pur- , 
chasing agent . . . for such. . . governing (j>\ ^ "** ^ 



Honorable Paul Knowles -#2 

body shall use only those products and 
provisions grown and coal produced within 
the state of Iowa, when they are found in 
marketable quantities i n the state and are 
of a quality reasonably suited to the purpose 
intended, and can be secured without additional 
cost over foreign products or products of other 
states." 

The answer to your question might appear easily stated by 
referring to the words, "without additional cost," set forth in 
the above section. In other words, did the legislature intend 
that the "lowest bid" should be accepted in a l l instances. We 
think that this was not the intention nor has i t been the inter
pretation that has been applied. Specifically, we refer to 
B73,7 (Iowa Code, 1958), pertaining to purchases of coal in 
excess of $300.00, where i t i s provided* 

1173.7. . . unless the purchasing body shall 
determine that the general good of the state, 
including the best interests of the taxpayer 
and the employment of labor. . . the contract 
shall be l e t to the lower responsible bidder. . ." 

Thus i t appears evident that had the legislature intended to 
circumscribe the discretionary power of purchasing officers in the 
general preference requirement (s73.1 supra) i t would have required 
awarding the contract to the "lowest responsible bidder" in a l l 
events. Seegenerallys 27 ALR2d 319. 

It i s not questioned that a qualitative judgment of the product 
i s to be made by the purchasing agent, nor i s the low bidder, even 
though a reliable concern, exclusively favored. 1934 Ops. Atty Gen, 
p. 371. It has also been opined, in reference to coal purchases, 
that where quality i s the same the contract must be awarded to the 
lowest bidder. 1934 Ops. Atty. Gen, p. 318. (This opinion was 
written prior to the enactment of the quoted portion of §73.7 
set forth above.) 

The ultimate question for determination i s whet discretion, i f 
any, i s vested in purchasing agents to favor a higher Iowa bidder 
where there i s no discernible difference in quality over the items 
offered by a foreign supplier. 

Where there i s a general statute and a special statute affecting 
the same subject, the special statute i s considered an exception to 
the general statute and i t s provisions govern in case of conflict. 
Iowa Mutual Tornado Ins. Ass'n. v. Fischer. 245 Iowa 951, 65 HW2d 
162 (1954). Thus, i t must be determined in each instance whether 
a specific statute governs purchases for the governmental agency 
involved. 



Honorable Paul Knowles -#3 

As an example, reference Is directed to §397.16 (Iowa Code, 
1958) (public u t i l i t y plants) Where i t i s provided! 

" . . . the governing body. . . shall have the power 
to adopt such . . . propositions, or bids. . . 
as they shall deem to be in the best interest of 
the municipality, H 

In commenting on this section in Interstate Power Co. v. 
McGregor, 230 Iowa 42, 296 SW 770, the Iowa Court stated at page 
51t 

"By this provision, the legislature has vested a 
j u d i c i a l discretion in the governing officers of 
th© municipality. The amount of the bid i s , of 
course, a matter for careful and weighty consider
ation, but other considerations may t i p the balance 
in favor of a higher bid." 

Further reference i s made to 8218.52 (Iowa code, 1958) 
(Government of Institutions) where i t i s providedj 

"Supplies—competition. The board shall, in 
the purchase of supplies, afford a l l reasonable 
opportunity for competition, and shall give 
preference to local dealers and Iowa producers 
when such can be done without loss to the state." 

Quite obviously the words, "without loss to the state," 
convey a broader meaning than the "actual dollar gain or loss" 
on any given transaction. In this respect the board of control i s 
required to make a judi c i a l determination of what i s a "loss to the 
state." 

It would be within the discretion of the board of control 
to consider the tax loss to the state i f a foreign firm were 
favored over a slightly higher bid of an Iowa firm in the pur
chase of supplies. Similarly, more favorable delivery terms 
offered by a higher bidder, i f considered important by the 
purchaser* are a proper subject for consideration by the 
purchaser. Also, i f the higher bidder were to offer a better repur
chase price of scrap than a lower bidder had offere, this would 
be an element to consider i n awarding the contract. 

It i s implicit, however, that there can be no arbitrary 
clas s i f i c a t i o n by which one class of bidder i s to receive no 
consideration so long as a satisfactory bidder can be found in 
the f i r s t class. Miller v. City of Pes Moines, 143 Iowa 409. 
(1909). 



Honorable Paul Knowles -#4 

Ho exact l i s t i n g can be made of the elements to be consi
dered in awarding bids. When discretion i s to be exercised in 
circumstances such as these, the discretion i s particularly broad 
and w i l l not be interfered with by the courts i f exercised on a 
rational basis, without fraud or palpable abuse. 43 Am. Jur., 
Public Works, §41. ^ 

tinder the general preference section, (173.1, supra) with the 
exception of coal, (§73.7, supra), a l l purchasing agencies must 
prefer Iowa products and provisions when they can be secured 
"without additional cost." All things being equal, the lowest bid 
should be accepted. 1934 Ops. Atty. Gen, p. 371. When the pur
chasing function i s further c l a r i f i e d by statute, as for~coal 
(§73*7, supra)j or for municipal public u t i l i t y plants 0397.16, 
supra), or for government institutions (§219.52, supra) the more 
explicit directions must be followed.- In these latter cases a 
judicial and discretionary determination must be made but not 
entirely on the basis of the lowest bid. The standard has 
been established by the legislature and i t i s within this standard 
that the various agencies must prescribe the policy. 

Reevpecfcfully submitted. 

WMBsgh 
W. H. BUMP 



STATE OFFICERS AND DEPARTMENTS: A w a r d i n g c o n t r a c t s -- A l l 
p u r c h a s i n g a g e n c i e s must p r e f e r Iowa p r o d u c t s and p r o v i s i o n s 
when t h e y c a n be s e c u r e d w i t h o u t a d d i t i o n a l c o s t e x c e p t 
w h e r e more e x p l i c i t d i r e c t i o n s a r e s e t f o r t h w h i c h r e q u i r e 
a j u d i c i a l and d i s c r e t i o n a r y d e t e r m i n a t i o n t o be made by 
t h e a g e n c i e s . A q u a l i t a t i v e j u d g m e n t o f t h e p r o d u c t o r 
p r o v i s i o n : i s t o be made i n a l l c a s e s . (Bump t o K n o w l e s , 
S t . Rep., 2/15/61) #61-4-29 

F e b r u a r y 15, 1961 

H o n o r a b l e P a u l K n o w l e s 
House o f R e p r e s e n t a t i v e s 
L O C A L 

Dear Mr. K n o w l e s : 

T h i s i s i n r e s p o n s e t o y o u r l e t t e r o f F e b r u a r y 3, 
1961 i n w h i c h you s e t f o r t h t h e f o l l o w i n g : 

111 w o u l d l i k e an o p i n i o n as t o how much 
l a t i t u d e s t a t e d e p a r t m e n t s h a v e i n a w a r d i n g c o n t r a c t s 
f o r m a t e r i a l s and s u p p l i e s t o Iowa m a n u f a c t u r e r s 
and p r o d u c e r s . I u n d e r s t a n d t h a t t h e p o l i c y has 
been t o g r a n t t h e c o n t r a c t t o t h e l o w e s t b i d d e r 
r e g a r d l e s s o f how c l o s e an Iowa p r o d u c e r m i g h t b e , 
and r e g a r d l e s s o f t h e l o s s t o t h e s t a t e and i t s 
p o l i t i c a l s u b d i v i s i o n s o f t h e t a x money t h a t w o u l d 
be g e n e r a t e d had t h e c o n t r a c t been awarded t o 
Iowa p r o d u c e r s . 

" I r e s p e c t f u l l y r e q u e s t y o u r o p i n i o n on t h e 
t h i n g s t h a t can be c o n s i d e r e d i n g r a n t i n g t h e 
c o n t r a c t b e t w e e n a r e s i d e n t and a n o n - r e s i d e n t 
p r o d u c e r . 

" I w o u l d f u r t h e r l i k e y o u r o p i n i o n as t o 
w h e t h e r any c o n d i t i o n s o f d e l i v e r y o r r e p u r c h a s e 
o f s c r a p can be c o n s i d e r e d , and f i n a l l y , as t o 
what c o n s i d e r a t i o n s h o u l d be g i v e n t o t a x e s 
g e n e r a t e d by t h e p l a c i n g o f b u s i n e s s i n Iowa and 
i n d e t e r m i n i n g i f t h e r e i s a ' l o s s ' t o t h e s t a t e 
i n a c c e p t i n g a h i g h e r b i d f r o m an Iowa p r o d u c e r . " 

The s u b s t a n c e o f y o u r i n q u i r y seems t o be ( 1 ) w h e t h e r 
an Iowa p r o d u c e r c a n be f a v o r e d o v e r an o u t - o f - s t a t e 
p r o d u c e r i f t h e l a t t e r ' s b i d i f l o w e r a n d , i f s o , ( 2 ) 
what f a c t o r s c a n be c o n s i d e r e d t o j u s t i f y f a v o r i n g t h e 
Iowa p r o d u c e r . 
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I n i t i a l l y , I w o u l d d i r e c t y o u r a t t e n t i o n t o C h a p t e r 73 
( I o w a Code, 1958) w h i c h s e t s f o r t h c e r t a i n i n s t a n c e s i n 
w h i c h Iowa p r o d u c t s , p r o v i s i o n s and c o a l must be p r e f e r r e d 
o v e r t h e same i t e m s f r o m o t h e r j u r i s d i c t i o n s . S e c t i o n 73.1 
p r o v i d e s : 

" P r e f e r e n c e a u t h o r i z e d -- c o n d i t i o n s . E v e r y 
c o m m i s s i o n , b o a r d , c o m m i t t e e , o f f i c e r o r o t h e r 
g o v e r n i n g body o f t h e s t a t e , o r any . . . p u r c h a s i n g 
a g e n t . . . f o r s u c h . . . g o v e r n i n g body s h a l l u s e 
o n l y t h o s e p r o d u c t s and p r o v i s i o n s grown and c o a l 
p r o d u c e d w i t h i n t h e s t a t e o f Iowa, when t h e y a r e 
f o u n d i n m a r k e t a b l e q u a n t i t i e s i n t h e s t a t e and a r e 
o f a q u a l i t y r e a s o n a b l y s u i t e d t o t h e p u r p o s e 
i n t e n d e d , and can be s e c u r e d w i t h o u t a d d i t i o n a l 
c o s t o v e r f o r e i g n p r o d u c t s o r p r o d u c t s o f o t h e r 
s t a t e s . 1 1 

The a nswer t o y o u r q u e s t i o n m i g h t a p p e a r e a s i l y s t a t e d 
by r e f e r r i n g t o t h e w o r d s , " w i t h o u t a d d i t i o n a l c o s t , " s e t 
f o r t h i n t h e above s e c t i o n . In o t h e r w o r d s , d i d t h e 
l e g i s l a t u r e i n t e n d t h a t t h e " l o w e s t b i d " s h o u l d be a c c e p t e d 
i n a l l i n s t a n c e s . We t h i n k t h a t t h i s was n o t t h e i n t e n t i o n 
n o r has i t been t h e i n t e r p r e t a t i o n t h a t has been a p p l i e d . 
S p e c i f i c a l l y , we r e f e r t o s e c t i o n 73.7 (I o w a Code, 1958), 
p e r t a i n i n g t o p u r c h a s e s o f c o a l i n e x c e s s o f $300, w h e r e i t 
i s p r o v i d e d : 

"73.7 . . . un1 e s s t h e p u r c h a s i n g body s h a l l 
d e t e r m i n e t h a t t h e g e n e r a l good o f t h e s t a t e , 
i n c l u d i n g t h e b e s t i n t e r e s t s o f the t a x p a y e r and 
t h e employment o f l a b o r . . . t h e c o n t r a c t s h a l l 
be 1 e t t o t h e l o w e r r e s p o n s i b l e b i d d e r '. i 

Thus i t a p p e a r s e v i d e n t t h a t , had t h e l e g i s l a t u r e 
i n t e n d e d t o c i r c u m s c r i b e t h e d i s c r e t i o n a r y power o f p u r c h a s i n g 
o f f i c e r s i n t h e g e n e r a l p r e f e r e n c e r e q u i r e m e n t ( s e c t i o n 
73.1, s u p r a ) , i t w o u l d have r e q u i r e d a w a r d i n g t h e c o n t r a c t 
t o t h e " l o w e s t r e s p o n s i b l e b i d d e r " i n a l l e v e n t s . See 
g e n e r a l 1y: 27 A.L.R. 2d 319. 

I t i s n o t q u e s t i o n e d t h a t a q u a l i t a t i v e j u d g m e n t o f 
t h e p r o d u c t i s t o be made by t h e p u r c h a s i n g a g e n t , n o r i s 
t h e low b i d d e r , e v e n t h o u g h a r e a l i a b l e c o n c e r n , e x c l u s i v e l y 
f a v o r e d . 193^ Ops. A t t y . Gen. p. 371. I t has a l s o been 
o p i n e d , i n r e f e r e n c e t o c o a l p u r c h a s e s , t h a t w h e r e q u a l i t y 
i s t h e same t h e c o n t r a c t must be a w a r d e d t o t h e l o w e s t 
b i d d e r . 193^ Ops. A t t y . Gen. p. 318. ( T h i s o p i n i o n was 
w r i t t e n p r i o r t o t h e e n a c t m e n t o f t h e q u o t e d p o r t i o n o f 
s e c t i o n 73.7 s e t f o r t h a b o v e . ) 
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The u l t i m a t e q u e s t i o n f o r d e t e r m i n a t i o n i s what 
d i s c r e t i o n , i f a n y , i s v e s t e d i n p u r c h a s i n g a g e n t s t o f a v o r 
a h i g h e r Iowa b i d d e r w h e r e t h e r e i s no d i s c e r n a b l e 
d i f f e r e n c e i n q u a l i t y o v e r t h e i t e m s o f f e r e d by a f o r e i g n 
s u p p 1 i e r . 

Where t h e r e i s a g e n e r a l s t a t u t e and a s p e c i a l s t a t u t e 
a f f e c t i n g t h e same s u b j e c t , t h e s p e c i a l s t a t u t e i s c o n s i d e r e d 
an e x c e p t i o n t o t h e g e n e r a l s t a t u t e and i t s p r o v i s i o n s g o v e r n 
i n c a s e o f c o n f l i c t . Iowa M u t u a l T o r n a d o I n s . A s s ' n . v. 
F i s c h e r , 245 Iowa 951, 65 N.W. 2d 162 (1954). Thus, i t must 
be d e t e r m i n e d i n e a c h i n s t a n c e w h e t h e r a s p e c i f i c s t a t u t e 
g o v e r n s p u r c h a s e s f o r t h e g o v e r n m e n t a l a g e n c y i n v o l v e d . 

As an e x a m p l e , r e f e r e n c e i s d i r e c t e d t o s e c t i o n 397.18, 
Iowa Code, 1958 ( P u b l i c u t i l i t y p l a n t s ) , w h ere i t i s p r o v i d e d : 

" . . . t h e g o v e r n i n g body . . . s h a l l have t h e 
power t o a d o p t s u c h . . . p r o p o s i t i o n s , o r b i d s . . . 
as t h e y s h a l l deem t o be i n t h e b e s t i n t e r e s t o f 
t h e mun i c i p a l i t y . " 

In c o m m e n t i n g on t h i s s e c t i o n , i n I n t e r s t a t e Power Co. 
v. M c G r e g o r , 230 Iowa 42, 296 N.W. 770, t h e Iowa C o u r t 
s t a t e d , a t page 51: 

"By t h i s p r o v i s i o n , t h e l e g i s l a t u r e has v e s t e d 
a j u d i c i a l d i s c r e t i o n i n t h e g o v e r n i n g o f f i c e r s o f 
t h e m u n i c i p a l i t y . The amount o f t h e b i d i s , o f 
c o u r s e , a m a t t e r f o r c a r e f u l and w e i g h t y c o n s i d e r a t i o n , 
b u t o t h e r c o n s i d e r a t i o n s may t i p t h e b a l a n c e i n 
f a v o r o f a h i g h e r b i d . " 

F u r t h e r r e f e r e n c e i s made t o s e c t i o n 218.52 (I o w a 
Code, 1958) ( G o v e r n m e n t o f I n s t i t u t i o n s ) , w h ere i t i s 
p r o v i d e d : 

" S u p p l i e s -- c o m p e t i t i o n . The b o a r d s h a l l , 
In t h e p u r c h a s e o f s u p p l i e s , a f f o r d a l l r e a s o n a b l e 
o p p o r t u n i t y f o r c o m p e t i t i o n , and s h a l l g i v e 
p r e f e r e n c e t o l o c a l d e a l e r s and Iowa p r o d u c e r s 
when s u c h can be done w i t h o u t l o s s t o t h e s t a t e . " 

Q u i t e o b v i o u s l y t h e w o r d s , " w i t h o u t l o s s t o t h e s t a t e . 1 , 1 

c o n v e y a b r o a d e r m e a n i n g t h a n t h e " a c t u a l d o l l a r g a i n o r 
l o s s " on any g i v e n t r a n s a c t i o n . In t h i s r e s p e c t , t h e 
b o a r d o f c o n t r o l i s r e q u i r e d t o make a j u d i c i a l d e t e r m i n a t i o n 
o f w h a t i s a " l o s s t o t h e s t a t e . " 
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I t w o u l d be w i t h i n t h e d i s c r e t i o n o f t h e b o a r d o f 
c o n t r o l t o c o n s i d e r t h e t a x l o s s t o t h e s t a t e i f a f o r e i g n 
f i r m were f a v o r e d o v e r a s l i g h t l y h i g h e r b i d o f an Iowa 
f i r m i n t h e p u r c h a s e o f s u p p l i e s . S i m i l a r l y , more f a v o r a b l e 
d e l i v e r y t e r m s o f f e r e d by a h i g h e r b i d d e r , i f c o n s i d e r e d 
i m p o r t a n t by t h e p u r c h a s e r , a r e a p r o p e r s u b j e c t f o r 
c o n s i d e r a t i o n by t h e p u r c h a s e r . A l s o , i f t h e h i g h e r b i d d e r 
were t o o f f e r a b e t t e r r e p u r c h a s e p r i c e o f s c r a p t h a n a 
l o w e r b i d d e r had o f f e r e d , t h i s w o u l d be an e l e m e n t t o 
c o n s i d e r i n a w a r d i n g t h e c o n t r a c t . 

I t i s i m p l i c i t , h o w e v e r , t h a t t h e r e can be no a r b i t r a r y 
c l a s s i f i c a t i o n by w h i c h one c l a s s o f b i d d e r i s t o r e c e i v e 
no c o n s i d e r a t i o n so l o n g as a s a t i s f a c t o r y b i d d e r c a n be 
f o u n d i n t h e f i r s t c l a s s . M i l l e r v. C i t y o f Pes M o i n e s , 
143 Iowa 409. (1909). 

No e x a c t l i s t i n g c a n be made o f t h e e l e m e n t s t o be 
c o n s i d e r e d i n a w a r d i n g b i d s . When d i s c r e t i o n i s t o be 
e x e r c i s e d i n c i r c u m s t a n c e s s u c h as t h e s e , t h e d i s c r e t i o n 
i s p a r t i c u l a r l y b r o a d and w i l l n o t be i n t e r f e r e d w i t h by 
t h e c o u r t s i f e x e r c i s e d on a r a t i o n a l b a s i s , w i t h o u t f r a u d 
o r p a l p a b l e a b u s e . 43 Am. J u r . , P u b l i c W o r k s , s e c t i o n 41. 

Under t h e g e n e r a l p r e f e r e n c e s e c t i o n , s e c t i o n 73.1, 
s u p r a , w i t h t h e e x c e p t i o n o f c o a l ( s e c t i o n 73.7, s u p r a ) , 
a l l p u r c h a s i n g a g e n c i e s must p r e f e r Iowa p r o d u c t s and 
p r o v i s i o n s when t h e y can be s e c u r e d " w i t h o u t a d d i t i o n a l 
c o s t . " A l l t h i n g s b e i n g e q u a l , t h e l o w e s t b i d s h o u l d be 
a c c e p t e d . 1934 Ops. A t t y . Gen. p. 371. When t h e p u r c h a s i n g 
f u n c t i o n i s f u r t h e r c l a r i f i e d by s t a t u t e , as f o r c o a l 
( s e c t i o n 73-7, s u p r a ) , o r f o r m u n i c i p a l p u b l i c u t i l i t y 
p l a n t s ( s e c t i o n 397.18, s u p r a ) , o r f o r g o v e r n m e n t i n s t i t u 
t i o n s ( s e c t i o n 218.52, s u p r a ) , t h e more e x p l i c i t d i r e c t i o n s 
must be f o l l o w e d . In t h e s e l a t t e r c a s e s , a j u d i c i a l and 
d i s c r e t i o n a r y d e t e r m i n a t i o n must be made, b u t n o t e n t i r e l y 
on t h e b a s i s o f t h e l o w e s t b i d . The s t a n d a r d has been 
e s t a b l i s h e d by t h e l e g i s l a t u r e and i t i s w i t h i n t h i s 
s t a n d a r d t h a t t h e v a r i o u s a g e n c i e s must p r e s c r i b e t h e 
p o l i c y . 

R e s p e c t f u l l y s u b m i t t e d , 

WNB:gh 
W. N. BUMP 



MOTOR'VEHICLES: ftuxili&fy t r u c k wheels' — t r a i l e r s — A u x i l i a r 
t r u c k wheels pihned t<T s i r a L,,h t t r u c k need not be r e g i s t e r e d as 
a t r a i l e r , but must be c o n s i d e r e d in computing t r u c k r e ^ i s t r a t i 
f e e . (1958 Code of Iowa, s e c t i o n s 321.119, 321.123, 3 2 1 . 1 ( 9 ) , 

F e b r u a r y 2 1 , 1961 

Wr. G. A. Cady 
F r a n k l i n County A t t o r n e y 
Hampton, Iowa 

Dear Mr. Cady: 

T h i s w i l l acknowledge r e c e i p t o f your re c e n t o p i n i o n 
r e q u e s t , i n which you s t a t e : 

"I am r e q u e s t i n g an o f f i c i a l o p i n i o n from your 
o f f i c e c o n c e r n i n g S e c t i o n 321.123 of the 1958 Code 
o f Iowa r e l a t i n g to the l i c e n s i n g of t r a i l e r s . 

"There i s an i n d i v i d u a l who has a dual two 
wheel temporary t r a i l e r which he r o l l s under the 
re a r o f a t r u c k where i t i s c h a i n e d and pinned and 
the f u n c t i o n o f the t r a i l e r i s to support the r e a r 
end o f the t r u c k and g i v e a d d i t i o n a l support t o the 
loa d h a u l e d t h e r e o n . The t r a i l e r i s c o m p l e t e l y 
s e p a r a t e from the t r u c k and i t s o n l y c o n n e c t i o n v n t h 
the t r u c k i s the f a c t t h a t i t i s pinned t h e r e t o . 

"The q u e s t i o n which i have i s whether or not 
t h i s i s a t r a i l e r under the p r o v i s i o n s o f 321.123 
o f the 1958 Gode o f Iowa so t h a t the owner has to pay 
the t r a i l e r r a t e or does t h i s come under S e c t i o n 
321.119 r e q u i r i n g him to pay the t r u c k r e g i s t r a t i o n 
f e e , s i n c e the ex c e s s over the n i n e t o n s i s c a r r i e d 
on th© t r a i l e r ? 

" F i r s t o f a l l , the t r a i l e r i s designed and 
p a r t i c u l a r l y adapted f o r the purpose o f c a r r y i n g 
p a r t o f the load o f a t r u c k and i s not d esigned to 
c a r r y l o a d s i n i t s e l f . The t r a i l e r i s used o n l y 
p a r t o f the time and i t i s pinned t o the t r u c k p a r t 
o f the t i m e , and the r e s t o f i h e time the t r u c k i s 
used as a s t r a i g h t t r u c k . 

"The t r a i l e r u n i t does have b r a k e s . " 

UI - 2 o 
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S e c t i o n 321.119, 1958 Code o f Iowa, s e t s out th© r e g i s t r a 
t i o n f s e s f o r truck© w i t h pneumatic t i r e s . S e c t i o n 321*123$ 
1958 Code o f Iowa, ©sis out t he r e g i s t r a t i o n f s e s f o r t r a i l e r s * 
N e i t h e r s e c t i o n d e f i n e s the type o f v e h i c l e to which i t p e r t a i n s . 

S s c t i o n 3 2 1 . 1 ( 9 ) , 1958 Code o f Iowa, d e f i n e s the term 
" t r a i l e r " f o r the purposes o f Chapter 321 , t h u s ! 

H , T r a i l e r * means e v e r y vsshicl© w i t h o u t motive 
power d e s i g n e d f o r c a r r y i n g p e r s o n s o r p r o p e r t y end 
f o r b e i n g drawn by a motor v e h i c l e and so c o n s t r u c t e d 
t h * t no p a r t o f i t s weight r e s t s upon the t o w i n g v e h i c l e . " 

The p i e c e o f equipment you d e s c r i b e i s d e s i g n e d and adapted 
f o r c a r r y i n g p a r t o f th© l o a d o f a t r u c k , and i s not d e s i g n e d 
to c a r r y p e r s o n s or p r o p e r t y i t s e l f . T h i s p i see o f equipment 
i s p i n n e d t o the t r u c k , not drawn by i t , and a l l o f i t s w e i ght 
presumably i s upon the t r u c k . i t i s t h e r e f o r e my o p i n i o n t h a t 
the p i e c e o f equipment you d e s c r i b e i s not a t r a i l e r , and th u s 
i s not co v e r e d by S e c t i o n 321 .123, 1958 Code o f Iowa. 

The t r u c k r e g i s t r a t i o n f e e s a t out i n s e c t i o n 321*119, 
1958 Code o f Iowa, i s based upon g r o s s w e i g h t ; S e c t i o n 321.1(2**)*, 
1958 Code o f lows, d e f i n e s g r o s s weight thus? 

"'Qross weight' s h a l l mean the empty weight o f a 
v e h i c l e p l u s the maximum l o a d t o be c a r r i e d t h e r e o n . " 

Ths weight o f any equipment t h a t i s an i n t e g r a l p a r t o f a 
t r u c k i s c o n s i d e r e d i n computing the g r o s s w e i g h t . Crown Cjonp.ro to 
Company v. C o n k l i n e * 2k? Iowa 609, 75 N.W* 2d 3 5 l * 

tn 1952 O p i n i o n s o f the A t t o r n e y G e n s r a l 3 S i t i s s t a t e d 
t h a t equipment used w i t h a t r u c k f o r the t r a n s p o r t a t i o n o f 
p r o p e r t y i s c o n s i d e r e d p a r t o f tho t r u c k * i n 1950 O p i n i o n s o f 
the A t t o r n e y G e n e r a l 25* i t i s s t a t e d t h a t any p i e c e o f equipment 
f a s t e n e d t o and used w i t h & t r u c k f o r th© t r a n s p o r t a t i o n o f p r o p 
e r t y i s c o n s i d e r e d p a r t o f th© t r u c k , and i s i n c l u d e d i n computing 
tha l i c e n s e f e e f o r the t r u c k . 

T h e r e f o r o , based on the above a u t h o r i t y , i t i s my o p i n i o n 
t h a t a u x i l i a r y t r u c k wheels p i n n e d t o a s t r a i g h t t r u c k s h o u l d 
be i n c l u d e d i n computing the t r u c k ' s r e g i s t r a t i o n f e e . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y g e n e r a l 

F C j s w 
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MOTOR VEHICLES: S t a t e p a r k s — ( 1 ) C o n s e r v a t i o n Commis s i o n has not 
p r o m u l g a t e d t r a f f i c r e g u l a t i o n s f o r S t a t e P a r k s , ( 2 ) A s s e s s m e n t o f 
p o i n t s u n d e r C h a p t e r 2 2 2 , A c t s o f 5b t h G. A. , w i t h i n d i s c r e t i o n o f 
De p a r t m e n t o f P u b l i c S a f e t y , ( 3 ) J u r i s d i c t i o n o f C o n s e r v a t i o n Com
m i s s i o n o v e r p u b l i c h i g h w a y s t h r o u g h S t a t e P a r k s n o t e x c l u s i v e . 
( 1 9 5 & Code o f Iowa, S e c t i o n s 8 0 . 9 ( 2 ) ( b ) , 3 0 6 . 1 , 3 0 6 . 2 , 3 0 6 . 3 , 
C h a p t e r s 17A, 3 2 1 . C h a p t e r 2 2 2 o f th e A c t s o f t h e 5&th G e n e r a l 

(s s e m b l y , and 195& Iowa D e p a r t m e n t a l R u l e s , J u l y 1959 S u p p l e m e n t , 1 ? « ) 

r\-'2.\- F e b r u a r y 

Mr. Wm. S t u a r t C h a r l t o n 
D e l a w a r e C o u n t y A t t o r n e y 
M a n c h e s t e r , Iowa 

Dear Mr. C h a r l t o n : 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r o p i n i o n r e q u e s t 
i n w h i c h you s t a t e : 

" C o u l d you a d v i s e t h i s o f f i c e o f any 
t r a f f i c r e g u l a t i o n s p r o m u l g a t e d and 
p r e s e n t l y e f f e c t i v e i n S t a t e P a r k s 
p u r s u a n t t o Iowa Code S e c t i o n 1 1 1 . 3 5 
by t h e S t a t e C o n s e r v a t i o n C o m m i s s i o n 
o t h e r t h a n t h e s p e e d l i m i t a s s e t o u t 
i n 1 1 1 . 3 6 ? 

" P l e a s e f u r t h e r a d v i s e a s t o w h e t h e r 
v i o l a t i o n s o f s u c h r e g u l a t i o n s o r 
I I I . 3 6 w o u l d c o n s t i t u t e d r i v i n g 
o f f e n s s s upon w h i c h t h o D e p a r t m e n t 
o f P u b l i c S a f e t y c o u l d a s s e s s p o i n t s . 

"A r e f e r e n c e t o a u t h o r i t i e s w i t h 
c o p i e s o f same r e g a r d i n g t h e f o r m e r 
and an i n f o r m a l o p i n i o n as t o l a t t e r 
a t y o u r e a r l y c o n v e n i e n c e w o u l d be 
a p p r e c i a t e d . Do you n o t a l s o f e e l 
t h a t t h e j u r i s d i c t i o n g i v e n t o t h e 
C o n s e r v a t i o n C o m m i s s i o n i s p r o b a b l y n o t 
e x c l u s i v e and c h a r g e s f o r v i o l a t i o n o f 
s t a t e s t a t u t e s c o u l d be u p h e l d ? " 

Y our l e t t e r p r e s e n t s two q u e s t i o n s ! 

1. Has the S t a t e C o n s e r v a t i o n C o m m i s s i o n promulgated 
t r a f f i c r e g u l a t i o n s f o r S t a t e P a r k s , p u r s u a n t t o S e c t i o n 1 1 1 . 3 5 , 
1958 Code o f Iowa? 

2 . Would a v i o l a t i o n of the type o f t r a f f i c r e g u l a t i o n s 
r e f e r r e d to i n q u e s t i o n one, i f t h e r e a r e i n f a c t any such 
r e g u l a t i o n s , o r a v i o l a t i o n o f S e c t i o n 1 1 1 . 3 6 , 1958 Code o f Iowa, 
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Wm. S t u a r t C h a r l t o n - 2 - F e b r u a r y 2 1 , 1961 

c o n s t i t u t e an o f f e n s e f o r which the Department o f P u b l i c S a f e t y 
c o u l d a s s e s s p o i n t s ? 

Under the p r o v i s i o n s o f Chapter 17A, 1958 Code o f iowa, 
r u l e s and r e g u l a t i o n s o f g e n e r a l a p p l i c a t i o n , promulgated by 
s t a t e a d m i n i s t r a t i v e a g e n c i e s , are to be p r i n t e d i n the Iowa 
Departmental R u l e s . I have examined 1958 I.D.R., and the serai-
annual supplements t h e r e t o , through and i n c l u d i n g J u l y , i 9 6 0 , 
and do not f i n d t h e r e i n any t r a f f i c r u l e s or r e g u l a t i o n s f o r 
roads i n S t a t e P a r k s . T h e r e f o r e , J c o n c l u d e t h a t the answer t o 
q u e s t i o n number one i s i n the n e g a t i v e . 

Chapter 2 2 2 , A c t s o f the 5§th Qeneral Assembly, p r o v i d e s 
t h a t the Commissioner o f P u b l i c S a f e t y may, promulgate a p o i n t 
system to d e t e r m i n e when to suspend the l i c e n s e o f an o p e r a t o r 
or c h a u f f e u r . Chapter 222 a u t h o r i z e s the Commissioner to change 
the p o i n t system, as e x p e r i e n c e makes n e c e s s a r y o r d e s i r a b l e . 
The p o i n t system r u l e s and r e g u l a t i o n s promulgated by the Com
m i s s i o n e r , which are found at 1958 I.D.R., J u l y 1959 Supplement, 
17, s t a t e t h a t the system s h a l l be used as a gu i de. Thus, the 
d e c i s i o n as to whether t o employ a p o i n t system, and how i t i s 
to be used, i s p l a c e d i n the hands o f the Commissioner. I t i s 
t h e r e f o r e my o p i n i o n , i n answer to q u e s t i o n number two, t h a t 
the d e c i s i o n as to whether p o i n t s should be a s s e s s e d f o r t r a f f i c 
c o n v i c t i o n s i n such c a s e s must be made by the Commissioner. 

Your l e t t e r a l s o a s k s i f t h i s o f f i c e does not f e e l t h a t the 
j u r i s d i c t i o n o f the C o n s e r v a t i o n Commission i s not e x c l u s i v e over 
the roads i n S t a t e P a r k s . S i n c e you do not r e q u e s t an o p i n i o n 
on t h i s p o i n t , no o p i n i o n i s g i v e n . However, | b e l i e v e S e c t i o n s 
8 0 . 9 ( 2 ) ( b ) , 3 0 6 . 1 , 3 0 6 . 2 , 3 0 6 . 3 , 1958 Code o f Iowa, a r e p e r t i n e n t 
i n t h i s r e g a r d . 

Very t r u l y y o u r s , 

FRAMK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C J SW 



C I T I E S ' T f r ^ t O S 
P ^ K f ) ^ ^ " The Park Board of t h e 

C i t y o f C l i n t o n , Iowa, has the power t o exchange c e r t a i n r e a l 
e s t a t e w h i c h i t owns, f o r c e r t a i n p r o p e r t y which the C l i n t o n 
Community School D i s t r i c t owns, and such exchange Is not w i t h i n 
the p r o v i s i o n s o f S e c t i o n 2 7 8 . 1 ( 2 ) , Code of 1958., 

F e b r u a r y 21, 1961 

Hon. D a v i d 0 . S h a f f 

S e n a t e Chamber 

S t a t e h o u s e 

L O C A L 

My d e a r S e n a t o r : 

Y o u r s o f the 7 t h i n s t . a d d r e s s e d t o the A t t o r n e y G e n e r a l 
has been handed to me for answer. You s t a t e : 

"A number o f y e a r s ago. the P a r k Board of the C i t y o f 
C l i n t o n a c q u i r e d c e r t a i n r e a l e s t a t e by o u t r i g h t con
veyance, t h e r e b e i n g no r e s e r v a t i o n s i n the t i t l e . 
F o r t h e purpose o f a c q u i r i n g a s i t e f o r t h e c o n s t r u c 
t i o n o f a new s c h o o l b u i l d i n g , t h e C l i n t o n Community 
School D i s t r i c t would l i k e t o exchange some p r o p e r t y 
w h i c h i t a l r e a d y owns, f o r t h e Park Board s i t e . Keep
i n g i n mind the p r o v i s i o n s o f Code S e c t i o n s 297.1, 
363,k, *f09.%6 and **Q9.**7, w i l l you p l e a s e f u r n i s h an 
o p i n i o n as t o t h e a p p l i c a b i l i t y o f such code s e c t i o n s 
and p a r t i c u l a r l y as t o the n e c e s s i t y of c o m p l y i n g 
w i t h the p r o v i s i o n s o f Code s e c t i o n s 409.^6 and 509.47. 
S i n c e those code s e c t i o n s r e f e r t o towns and not c i t i e s 
and towns, we assume t h a t such code s e c t i o n s do not ap
p l y t o the proposed exchange and t h a t the exchange may 
be made under t h e p r o v i s i o n s o f Chapter 370 o f t h e code." 

In r e p l y t h e r e t o I would a d v i s e t h a t upon r e v i e w o f the 

s t a t u t e s d e s i g n a t e d by you, I am o f the o p i n i o n t h a t the P a r k 

Board o f the C i t y of C l i n t o n has th© power t o make the p r o 

posed exchange. 

However, i n s o f a r as the School D i s t r i c t i s c o n c e r n e d , 

I would r e f e r you t o S e c t i o n 2 7 8 . 1 ( 2 ) , which p r o v i d e s as 
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Hon. David 0* Shaff - 2 - February 21, 1961 

fol lows: 

"278.1 Enumeration. The voters ©t the regular e l e c t i on 
she!1 have power to: 

1, * * * 
2, D i rect the sa le , lease, or other d i spo s i t i on of 

any schooO*ouse or s i t e or other property belonging 
to the corporat ion, and the app l i c a t i on to be made of 
the proceeds thereof, provided, however, that nothing 
herein sha l l be construed to prevent the sale or lease 
o f real or other property by the board of d i r ec to r s w i th 
out an e l e c t i on to the extent authorized in sect ion 
297.22. 

* * *«i 

Whether an exchange Is within the term s , dispos i t ion* ' as 

used in the foregoing s tatute , has not been the subject of 

a formal op in ion , but informally i t has been our view that 

"exchange" i s not included in the term, and therefore would 

not require submission of an exchange transaction to the 

voters . 

Very t r u l y , 

QStrnmh** 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



S P O O L S : J -
£t«jv ftoiw J <L*te??M</ ? A member of the S t a t e 

Boa rd of Pub 1i c I n s t r u c t i o n who i s a r e s i d e n t of Des Moines, 
i s e n t i t l e d t o payment of expenses i n c u r r e d i n Des Moines as 
elsewhere. ( V + , . , v r . \ „ Jj . y ^ f & v , , U ^ Y t \ A = • Vr\St , 2 - f r 

F e b r u a r y 21, 1961 

STATE DEPARTMENT OF PUBLIC INSTRUCTION 

S t a t e O f f i c e B u i l d i n g 

Des Moines 19, Iowa 

L O C A L 

Paul F. J o h n s t o n , S u p e r i n t e n d e n t 

Dear Mr, J o h n s t o n : 

T h i s w i l l acknowledge r e c e i p t of your l e t t e r o f the 9 t h i n s t . 

i n w h i c h you s u b m i t t e d the f o l l o w i n g : 

"We have been a d v i s e d by the S t a t e C o m p t r o l l e r ' s O f f i c e 
t h a t expenses i n c u r r e d by our S t a t e Board member who i s 
a r e s i d e n t o f Des Moines cannot be p a i d because of the 
g e n e r a l r u l e t h a t expenses f o r s t a t e employees cannot 
be reimbursed i n t h e i r c i t y o f r e s i d e n c e , 

" C h a p t e r 257, S e c t i o n 6 , Code o f Iowa, i n r e l a t i o n t o 
per diem o f members s t a t e s : 'The members o f the s t a t e 
board s h a l l be a l l o w e d a per diem o f f i f t e e n d o l l a r s 
and t h e i r n e c e s s a r y t r a v e l and expense w h i l e engaged 
In t h e i r o f f i c i a l d u t i e s . ' 

"We see no r e f e r e n c e i n the s t a t u t e t h a t would i n d i c a t e 
t h a t a c t u a l expenses I n c u r r e d i n the C i t y o f Des Moines 
by the r e s i d e n t Board member s h o u l d be e x c l u d e d . 

"We have a S t a t e Board m e e t i n g once a mpnth i n which i t 
i s n e c e s s a r y f o r the r e s i d e n t Board member t o many times 
take a t a x i t o and from the m e e t i n g , and u s u a l l y the 
Thursday m e e t i n g s t a r t s l a t e i n the a f t e r n o o n and goes 
o v e r the d i n n e r hour which r e q u i r e s h er t o buy her e v e n t n g 
mea 1. 

" I t i s our c o n t e n t i o n t h a t she i s not a r e g u l a r employ 
o f the S t a t e but i s an e l e c t e d Board member and does 
not i n c u r expense i n the C i t y o f Des Moines w h i l e on o f 
f i c i a l b u s i n e s s of the S t a t e Board. We a r e r e q u e s t i n g 
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S t a t e Department o f P u b l i c I n s t r u c t i o n -2- F e b r u a r y 21, 1961 

an o f f i c i a l o p i n i o n on whether o r not she i s e n t i t l e d 
t o be r e i m b u r s e d f o r her a c t u a l and n e c e s s a r y expenses 
bro u g h t on because o f o f f i c i a l b u s i n e s s o f the S t a t e 
Board r e g a r d l e s s o f where t h o s e expenses a r e i n c u r r e d 
w i t h i n the S t a t e . 

"We w i l l a p p r e c i a t e your e a r l y response t o t h i s i n q u i r y . " 

In r e p l y t h e r e t o I a d v i s e t h a t the members o f the S t a t e Board o f 

P u b l i c I n s t r u c t i o n a r e not w i t h i n the r u l e of the c o m p t r o l l e r 

w i t h r e s p e c t t o i n c u r r i n g , and the payment o f , expenses i n Des 

Moines. The s t a t u t e t o wh i c h you r e f e r and e x h i b i t e d does not 

so p r o v i d e , and i n c o r p o r a t i o n by i n t e r p r e t a t i o n o f the r u l e would 

c o n s t i t u t e l e g i s l a t i o n r e s e r v e d t o the L e g i s l a t u r e . See the case 

of HIndroan v. R e a s e r , 2^6 Iowa 1375, where, q u o t i n g from 82 

CoJ.S., S t a t u t e s , s e c t i o n 312, i t i s s t a t e d : 

"The c o u r t s must c o n s t r u e s t a t u t e s as they f i n d them 
and a r e not t o amend o r change them under the g u i s e o f 
c o n s t r u c t i o n . " 

Thus, a member o f the Board o f E d u c a t i o n r e s i d e n t o f Des Moines, 

i s e n t i t l e d t o payment o f her expenses i n c u r r e d i n Des Moines as 

e l s e w h e r e . 

Very t r u l y , 

0Sjiumh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y G e n eral 



MOTOR VEHICLES: O p e r a t o r ' s L i c e n s e -- Two c o l o r System - Commis
s i o n e r of P u b l i c S a f e t y may, by a d m i n i s t r a t i v e o r d e r , adopt a 
system whereby o p e r a t o r ' s and c h a u f f e u r ' s l i c e n s e s i s s u e d t o 
persons under 21 y e a r s of age are a d i f f e r e n t c o l o r than those 
i s s u e d t o pe r s o n s over 21 y e a r s of age i f Commissioner b e l i e v e s 
such program r e q u i s i t e $Y n e c e s s a r y t o e n f o r c e laws Department 
of P u b l i c S a f e t y e n f o r c e s . ( 3 2 1 . 8 , 321.189) . / O r a i C. t o P^cl\ 

F e b r u a r y 2 1 , 1961 

Mr. C a r l H. Pesch 
Commissioner, Department of P u b l i c S a f e t y 
L O C A L 
Dear Mr. Pesc h : 

T h i s w i l l acknowledge r e c e i p t o f your r e c e n t o p i n i o n 
r e q u e s t , i n which you s t a t e : 

" T h i s o f f i c e has been approached r e g a r d 
i n g the p o s s i b i l i t y o f i s s u i n g d i f f e r e n t c o l o r 
o p e r a t o r s and c h a u f f e u r s l i c e n s e s as f o l l o w s : 
F o r t h o s e l i c e n s e s of p e r s o n s under the age of 
21 y e a r s , a d i f f e r e n t c o l o r e d l i c e n s e would be 
i s s u e d from those l i c e n s e s o f p e r s o n s over 21 
y e a r s o f age. 

" I t has been suggested t h a t t h i s Depart
ment adopt t h i s two c o l o r program and put the 
same i n e f f e c t by a d m i n i s t r a t i v e a c t . My ques
t i o n s a r e t h e s e : 

" 1 . May t h i s be done by a d m i n i s t r a t i v e 
a c t , and 

M 2 . Does S e c t i o n 321.8 and S e c t i o n 321.189 
above r e f e r r e d t o p e r m i t t h i s p r o c e d u r e ? " 

The Department of P u b l i c S a f e t y i s , of c o u r s e , an admin
i s t r a t i v e agency. See 33 Iowa Law Review 291, 3 0 0 . A d m i n i 
s t r a t i v e a g e n c i e s have o n l y such power and a u t h o r i t y as i s 
c l e a r l y g r a n t e d by s t a t u t e or n e c e s s a r i l y i m p l i e d from powers 
g r a n t e d by s t a t u t e . F e d e r a l Trade Commission v. Raladpn Co.. 
283 U.S. 6^3; C i t y o f Los An g e l e s v. I n d u s t r i a l A c c i d e n t Com
m i s s i o n o f S t a t e of C a l i f o r n i a T b C a l . A D D . 2d 5S0. M-7 P. 2d 
1096; Roxborough v. M i c h i g a n Unemployment Compensation Commis
s i o n . 309 M i c h , 505, 15 N , l . 2d 7 2 4 . T h e r e f o r e , i n answer t o 
your f i r s t q u e s t i o n , i t i s my o p i n i o n t h a t whether or not you 
can by a d m i n i s t r a t i v e a c t adopt a two c o l o r program f o r o p e r a 
t o r ' s and c h a u f f e u r ' s l i c e n s e s h i n g e s on whether or not you 
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C a r l H* P e s c h , Commissioner - 2 - F e b r u a r y 2 1 , 1961 

a r e g i v e n , e i t h e r by a s p e c i f i c s t a t u t e o r by the n e c e s s a r y 
i m p l i c a t i o n o f a s p e c i f i c s t a t u t e , t h e power t o do so. 

In answer t o q u e s t i o n two, t h e two s e c t i o n s of t h e 1958 
Iowa Code here a p p l i c a b l e , S e c t i o n s 321.8 and 321.189, do not 
s p e c i f i c a l l y a u t h o r i z e the i s s u a n c e o f d i f f e r e n t c o l o r e d l i c 
e n ses. S e c t i o n 3 2 1 . l 8 9 r e q u i r e s each o p e r a t o r ' s or c h a u f f e u r ' s 
l i c e n s e t o bear a d i s t i n g u i s h i n g number a s s i g n e d t o t h e l i c e n s e e , 
and a l s o t he l i c e n s e e ' s f u l l name, date o f b i r t h , o c c u p a t i o n , 
s e x , a d d r e s s , d e s c r i p t i o n and u s u a l s i g n a t u r e . No p r o v i s i o n i s 
made as t o c o l o r , S e c t i o n 321,8 r e q u i r e s tho Commissioner o f 
P u b l i c S a f e t y t o ". • • p r e s c r i b e and p r o v i d e s u i t a b l e forms • , • " 
which a r e "• • • r e q u i s i t e ©r deemed n e c e s s a r y t o c a r r y out t h e 
p r o v i s i o n s o f t h i s c h a p t e r and any o t h e r l a w s , t h e enforcement 
and adtnini s t r a t i on o f which are v e s t e d i n the department, • • 
It a l s o makes no r e f e r e n c e t o t h e c o l o r o f such forms. 

I t i s a g e n e r a l r u l e t h a t i n c a r r y i n g o u t t h e i r d u t i e s , as 
s p e c i f i e d o r n e c e s s a r i l y i m p l i e d by s t a t u t e , a d m i n i s t r a t i v e 
a g e n c i e s have a c e r t a i n amount o f d i s c r e t i o n , w i t h i n c e r t a i n 
l i m i t s , i n t h e methods they employ t o e f f e c t u a t e a s t a t u t e , 
a c j e l a n d y. JfergfmU y o q n t y , 199 Iowa 1232, 1238, 201 N.W. 401. 
As the U n i t e d S t a t e s Supreme Court has s t a t e d , admini strativ<a 
a g e n c i e s have the • • power t o f i l l up t h e d e t a i l s . . 
U n i t e d S t a t e s y. Qriffluad. 220 U.S. 506, 31 S. C t , 4 8 0 , 4 8 3 , 55 
I, Ed. 563, 5 6 b . . 

In 1940 O p i n i o n s o f the A t t o r n e y G e n e r a l 160, i t i s s t a t e d 
t h a t the duty o f the Commissioner o f P u b l i c S a f e t y t o p r e s c r i b e 
forms i n c l u d e s d e t e r m i n i n g t h e k i n d o f forms t o be u s e d . The 
o p i n i o n c i t e s what i s now S e c t i o n 3 2 1 . 8 , 1958 Code o f Iowa, and 
s t a t e s , a t page l 6 l j 

"The s t a t u t e c o n t e m p l a t e s t h a t r e g i s t r a t i o n 
c a r d s must be p r e s c r i b e d and p r o v i d e d i n s u i t a b l e 
form and r e q u i r e s o f the commissioner o f motor 
v e h i c l e s t h e p r e p a r a t i o n o f such form. I t i s , 
t h e r e f o r e , mandatory upon t h e commissioner t o so 
a c t i n acco r d a n c e w i t h t h e s t a t u t e and w i t h him 
r e s t s t h e r e s p o n s i b i l i t y and the d i s c r e t i o n i n re g a r d 
t o such f o r m s , " 

Thus, t h e Commissioner i s g i v e n a c e r t a i n amount of d i s c r e 
t i o n i n r e g a r d t o d e t e r m i n i n g t h e type o f forms t o use* T h i s 
d i s c r e t i o n i s m i n i s t e r i a l , o f c o u r s e , and must be w i t h i n t he 
l i m i t s o f t h e s t a t u t e . Schneberqer v. f e l f a r e B o a r d . 228 Iowa 
399, 291 N.S. 859* There a r e no s t a t u t o r y p r o v i s i o n s , e i t h e r 
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p r o h i b i t i n g o r r e q u i r i n g , a two c o l o r system f o r o p e r a t o r ' s 
and c h a u f f e u r ' s l i c e n s e s * There a r e , however, s t a t u t o r y p r o 
v i s i o n s r e q u i r i n g the Commissioner t o p r e s c r i b e forms n e c e s s a r y 
t o c a r r y out the p r o v i s i o n s o f Chapter 321 and any o t h e r laws 
the Department o f P u b l i c S a f e t y e n f o r c e s . 

T h e r e f o r e , on the b a s i s o f the above a u t h o r i t y , i t i s my 
o p i n i o n t h a t S e c t i o n 3 2 1 . 8 , 1958 Code o f Iowa, a u t h o r i z e s the 
Commissioner o f P u b l i c S a f e t y to adopt, by a d m i n i s t r a t i v e a c t , a 
two c o l o r l i c e n s e program, as set out above, i f the Commissioner 
b e l i e v e s such two c o l o r l i c e n s e program i s " r e q u i s i t e or deemed 
n e c e s s a r y " t o c a r r y ©ut the p r o v i s i o n s o f Chapter 321 or "any 
o t h e r l a w s , t h e enforcement and a d m i n i s t r a t i o n o f which" a r e 
v e s t e d i n t h e Department o f P u b l i c S a f e t y . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r al 

FCs sw 



property for dtiinquent special"'assessmeni' taxes are handled by County 
Treasurer and private buyers, and certifying body for th© tax may bid 
but county not required id bid. (Sections 391 . 64 , 65 and 66 and 

Mr . Jack H . Bedell 
Dickinson County Attorney 
Antlers Hotel Building 
Spirit Lake/ Iowa 

Dmr Mr. Bedell: 

This will acknowledge receipt of your latter of January 7, 1 9 6 1 , 

in which you submitted the following questions: 

* i have been asked by our County Treasurer to obtain yew 
official opinion as to the methods and processes to be used in 
connection with deliRquent special assessment taxes made for street 
improvements and sewers which have been certified by a city to the 
county tax collecting bodies. There seem;-* to be some conflict in 
opinion between the various representatives of the State Auditor's 
office and the normal procedure followed by different County Treasurers 
in this respect. I would like to have your answer in regard to the 
fallowing questions: 

1. Should a tract of real estate be advertised and sold by the 
County Treasurer where there are only delinquent special assessment 
taxes and there are no delinquent general real estate taxes? 

2. If real estate should be advertised and sold by the 
Treasurer on a delinquent special assessment only, does the right 
of the public to bid on tax sale apply to this particular property or 
Is the certifyln§ body the only authorized bidder? 

3. If real estate should be advertised and sold for delinquent 
special assessment taxes and there Is no public bidder, is the County 
obligated to bid on this property the same as for delinquent general 
taxes? 

4 . When there are both delinquent general real estate taxes 
and special assessment taxes, does the fact that special assessment 
taxes are involved change the method of sale or the right of persons 
to bid in any respect?" 

J 

February 2 1 , 1961 
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Tbe applicable statutes are: 

M 3 9 i . 6 4 Tax sale. Property against taftieh a special assess
ment has been ImiM for street Improvements or sewers may be sold 
for any sum of principal or interest due and delinquent at any regular 
or adjeufned tax sate, in the same manner, with the same forfeitures, 
penalties, and right of redemption, and certificates and deeds en such 
safes shall be made in the same manner and with Ilk© effect, as in 
case of sales for the nonpayment of ordinary taxes." 

" 3 9 1 . 6 5 t ight of purchaser. The purchaser at such sate 
shall take the property charged with the lien of the remaining unpaid 
installments and Interest.1' 

" ^ 9 1 , 6 6 City as purchaser. At any such sale, *#iere bonds 
have been issued In anticipation of such special taxes and interest, 
the city may be a purchaser, and be entitled to all the rights of 
purchasers at tax sales . " 

Also applicable is 1936 A .6 .0 , 2 6 € , 

Your first sjussUon is answered by Section 3 9 1 . 6 4 of the 1958 

Code of Iowa which states that sales made for delinquent special assessment 

taxes shall be made at any regular or adjourned tax sale. Therefore, the 

answer to question one 1$ yes, since the County Treasurer conducts regular 

and adjourned tax sales. 

The answer to your second question is found In Sections 3 9 1 , 6 5 and 

3 9 1 . 6 6 . They provide that both private parties and the municipal certifying 

body may bid. 

In regard to your third question. I f 36 A . G . G . 260 says that the 

scanty is .not m<jalred to bid on property sold for delinquent special assess

ment taxes, so the answer to question three is no. 

We muli answer the fcurth question In the negative, subject to the 
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following notation* The county is required to bid only the amount of the 

delinquent general tax. 

Very truly yours, 

aary S. QUI 

Special Assistant Attorney general 

$ S £ : W S A j f s 



CONSTITUTIONAL LAW: C o n s e r v a t i o n -- Deer h u n t i n g - House F i l e 
2 6 6 i s C o n s t i t u t i o n a l . /7~\ ' L p \ r " l I/O „ 

F e b r u a r y 2 1 , 1961 

Honorable J . W» Graham 
R e p r e s e n t a t i v e , Ida County 
House of R e p r e s e n t a t i v e s 
L O C A L 

Bear Mr. Qraham. 

T h i s w i l l acknowledge r e c e i p t of your r e c e n t o p i n i o n 
r e q u e s t , i n which you s t a t e : 

" I am e n c l o s i n g a copy of House F i l e 
266 and would a p p r e c i a t e the A t t o r n e y Gen
e r a l ' s o p i n i o n as t o the c o n s t i t u t i o n a l i t y 
of t h i s b i l l . I t would be g r e a t l y a p p r e 
c i a t e d i f t h i s o p i n i o n c o u l d be f o r t h c o m i n g 
i n t he not too d i s t a n t f u t u r e . " 

House F i l e 266 i s e n t i t l e d , "An Act to p r o h i b i t a l l o t h e r 
h u n t i n g d u r i n g shotgun deer season and t o p r o v i d e f o r the f r e e 
l i c e n s i n g o f owners and t e n a n t s of land t o hunt deer on such 
land.* 1 

T h i s o p i n i o n i s r e s t r i c t e d t o the C o n s t i t u t i o n a l i s s u e s 
of House F i l e 266. No o p i n i o n i s r e q u e s t e d or g i v e n on o t h e r 
c o n s i d e r a t i o n s which may co n c e r n i t . 

I t has been h e l d by the U n i t e d S t a t e s Supreme Court t h a t 
the t i t l e t o w i l d game, and the power t o r e g u l a t e i t s t a k i n g , 
i n h e r e s i n the governments of the s e v e r a l s t a t e s . The r e g u l a 
t i o n o f h u n t i n g i s an e x e r c i s e of the s o v e r i e g n i t y o f a s t a t e . 
Greer v. C o n n e c t i c u t . l 6 l U.S. 5 l 9 • 

The h u n t i n g o f game i s not a r i g h t ; i t i s a p r i v i l e g e 
g r a n t e d by a s t a t e , under the c o n d i t i o n s the s t a t e imposes. 
Hanlev v. S m i t h . lOl<Ohio S t . Rep. 13, 126 N.E. 2 d 879. A 
s t a t e s t a t u t e r e g u l a t i n g h u n t i n g and the c a r r y i n g o f f i r e a r m s 
on an i n d i v i d u a l ' s own p r o p e r t y i s C o n s t i t u t i o n a l * S t a t e v. 
Q i U e t t o . 98 Conn. 702, 120 A. 567. 

0 
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The Iowa C o n s t i t u t i o n does not e x p r e s s l y s t a t e t h a t i n d i 
v i d u a l s have a r i g h t t o bear arms. The Second Amendment t o the 
U n i t e d S t a t e s C o n s t i t u t i o n , which does so p r o v i d e , s t a t e s : 

nA w e l l r e g u l a t e d M i l i t i a , b e i n g n e c e s s a r y t o the 
s e c u r i t y o f a f r e e S t a t e , the r i g h t o f the p e o p l e t o 
keep and bear Arms, s h a l l not be i n f r i n g e d * " 

The Second Amendment does not a p p l y to i n d i v i d u a l s t a t e s . 
It r e s t r i c t s t h e power of the nat i o n a l government, and i s thus 
not a p p l i c a b l e h e r e . Un|ted S t a t e s V. Cfrinkghank. 92 U.S. 5^2j 
P r e s s e r v. I l l i n o i s . 116 U.S. 252: W i l i e r v. Texas*153 U.S. 

T h e r e f o r e , on the b a s i s o f the above a u t h o r i t y , i t i s my 
o p i n i o n t h a t House F i l e 266 i s C o n s t i t u t i o n a l . 

Very t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

f C l sw 



SCHOOLS: B o u n d a r y change — No b o u n d a r y change can be e f f e c t e d 
u n l e s s a p e t i t i o n i s s i g n e d by t h e r e q u i s i t e number o f v o t e r s 
i n t h e _ i n c l u d e d p o r t i o n u n d e r S e c t i o n 2 7 5 - 1 2 , ana i f t h e p o r t i o n 
t o be i n c l u d e d i n t h e b o u n d a r y c h a n g e i s u n i n h a b i t e d , t h e n s u c h 
b o u n d a r y change c a n n o t be a c c o m p l i s h e d i n t h e a b s e n c e o f s p e c i f i 
s t a t u t o r y a u t h o r i t y t o t h e c o n t r a r y . I O \ \ V i a 

F e b r u a r y 2 3 , 196 2 

Honorable Tom R i l e y 
R e p r e s e n t a t i v e , L i n n County 
House of R e p r e s e n t a t i v e s 
L O C A L 
Dear Mr. R j l e y : 

T 
2 2 , i n 

mr . n i t e y : 
T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f F e b r u a r y 
n which you made the f o l l o w i n g i n q u i r y : 

"There i s a c i t y - o w n e d park which i s 
u n i n h a b i t e d and which i s l o c a t e d i n 
Marion R u r a l Community Sc h o o l D i s t r i c t . 
The Cedar R a p i d s Community S c h o o l D i s 
t r i c t d e s i r e s t o use t h i s land t o b u i l d 
a j u n i o r h i g h s c h o o l t o ser v e the people 
i n the Cedar R a p i d s Community Sc h o o l 
D i s t r i c t . I am a d v i s e d t h a t the Board 
of Marion R u r a l Community Sc h o o l D i s t r i c t 
i n s i s t s t h a t the t r a n s f e r o f the s a i d 
c i t y park not be made from i t s d i s t r i c t 
t o the Cedar R a p i d s d i s t r i c t u n l e s s the 
i s s u e be s u b m i t t e d t o the v o t e r s o f both 
d i s t r i c t s . Would you a d v i s e whether the 
p r e s e n t laws p e r t a i n i n g t o s c h o o l d i s t r i c t s 
p r e s c r i b e any method by which t h i s p r o 
p e r t y can be t r a n s f e r r e d on a p p r o v a l o f 
v o t e r s of both d i s t r i c t s ? And, i f the 
laws do not p r o v i d e f o r an e l e c t i o n on 
t h i s m a t t e r , would you a d v i s e as to whe
t h e r i t would be n e c e s s a r y f o r a s p e c i a l 
b i l l t o pass i n o r d e r f o r the t r a n s f e r t o 
be a c c o m p l i s h e d ? " 

In r e p l y t h e r e t o , we a S v i s e as f o l l o w s ; 

Your a t t e n t i o n i s d i r e c t e d t o S e c t i o n 27l*«l+? Code 1958, 
which s t a t e s i n p e r t i n e n t p a r t as f o l l o w s : 
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"Record o f r e o r g a n i z a t i o n f i l e d , fhen 
an e l e c t i o n on the p r o p o s i t i o n o f o r g a n 
i z i n g , r e o r g a n i z i n g , e n l a r g i n g , or 
cha n g i n g the b o u n d a r i e s o f any s c h o o l 
c o r p o r a t i o n c a r r i e s by the r e q u i r e d s t a 
t u t o r y margin • • . w 

An e x a m i n a t i o n of the sc h o o l law p e r t a i n i n g t o boundary 
changes d i s c l o s e s t h a t the o n l y method by which a boundary 
can be changed i s i n accordance w i t h the p r o v i s i o n s of 
Chapter 275» Code 1958. The Supreme Court h e l d , i n the case 
of J a c k s o n v. S m i t h . 2**6 Iowa 4-27, 68 N.«. 2d 8 2 , t h a t the 
pr o c e d u r e s o f Chapter 27*+ when they became e f f e c t i v e on A p r i l 
3 0 , 1953? i s the o n l y method which can be f o l l o w e d f o r r e o r g 
a n i z a t i o n , c o n s o l i d a t i o n , merger, or boundary changes under t h e 
laws of towa. 

Your a t t e n t i o n i f f u r t h e r d i r e c t e d t o S e c t i o n 275*12, 
which p r o v i d e s i n p e r t i n e n t p a r t as f o l l o w s ; 

aA p e t i t i o n . . . s h a l l be f i l e d w i t h 
the s u p e r i n t e n d e n t of s c h o o l s i n the 
cou n t y i n which the g r e a t e s t number o f 
e l e c t o r s r e s i d e . Such p e t i t i o n s h a l l 
be s i g n e d by the v o t e r s i n such e x i s t 
i n g s c h o o l d i s t r i c t a f f e c t e d or p o r t i o n 
t h e r e o f e q u a l to at l e a s t twenty per 
cent of the number of e l i g i b l e v o t e r s 
or f o u r hundred v o t e r s , which ever i s 
the s m a l l e r number. School d i s t r i c t s 
a f f e c t e d or p o r t i o n e d t h e r e o f s h a l l be 
d e f i n e d t o mean t h a t a r e a t o be i n c l u d e d 
i n the p l a n of the proposed new s c h o o l 
d i s t r i c t . . . .*» 

E n c l o s e d p l e a s e f i n d Therrao-Fax copy o f a l e t t e r o p i n i o n , 
A b e l s t o Ha r b o r , under the date of March 2 0 , 1958, which h o l d s 
t h a t the r e s i d e n t s o f the p o r t i o n o f the i n c l u d e d a r e a may s i g n 
a r e o r g a n i z a t i o n p e t i t i o n . Under the wording o f t h e s t a t u t e and 
the i n t e r p r e t a t i o n p l a c e d upon the s t a t u t e by t h i s o f f i c e , i t 
i s apparent from the f a c t s , as set out i n your l e t t e r , t h a t 
t h e r e a r e no v o t e r s i n the a f f e c t e d p o r t i o n t o s i g n a p e t i t i o n 
f o r r e o r g a n i z a t i o n as set out i n S e c t i o n 275*12, Code 1958, 
which i s a c o n d i t i o n p r e c e d e n t t o any s c h o o l r e o r g a n i z a t i o n . 
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T h e r e f o r e , a p e t i t i o n f o r r e o r g a n i z a t i o n c o u l d never o r i g i n a t e 
t o c r e a t e a boundary change as s e t out i n your l e t t e r . 

We are o f the o p i n i o n t h a t under the p r e s e n t laws p e r t a i n i n g 
to the p r e s c r i b e d method by which boundary changes may be accom
p l i s h e d t h e r e c o u l d be no e l e c t i o n upon the boundary change because 
t h e r e c o u l d be no p e t i t i o n f o r r e o r g a n i z a t i o n f o r the reason t h a t 
t h e r e are no v o t e r s i n the e f f e c t e d area who c o u l d s i g n the p e t i t i o n 
g i v i n g r i s e t o ' t h e s u b j e c t m a t t e r f o r r e o r g a n i z a t i o n . Thus, i n 
ord e r t o a c c o m p l i s h the boundary change as c o n t e m p l a t e d , i t w i l l be 
ne c e s s a r y f o r l e g i s l a t i o n t o be ena c t e d . 

Yours very t r u l y , 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TSR: smw 
E n c l 



INSTITUTIONS: B o a r d o f C o n t r o l -- The B o a r d o f C o n t r o l i s 
a u t h o r i z e d u n d e r C h a p t e r 159, 5 8 t h G. A., t o a c c e p t F e d e r a l 
g r a n t f o r r e s e a r c h p u r p o s e s f o r named a p p l i c a n t s and t o c a u s e 
t h e g r a n t t o be d i s b u r s e d i n a c c o r d a n c e w i t h t e r m s o f t h i s 
g r a n t and k e p t i n c u s t o d y o f a f i n a n c e o f f i c e r who 
a s s o c i a t e d w i t h o r e m p l o y e d by t h e B o a r d . ( | 

6 d r V 

Board of C o n t r o l of S t a t e i n s t i t u t i o n s 
A t t e n t i o n : M. J . Brown 
A d m i n i s t r a t i v e A s s i s t a n t 
L O C A L 

Dear Mr. Brown: 

T h i s Is i n response t o your l e t t e r of J a n u a r y 23, 1961 
i n which you s e t f o r t h the f o l l o w i n g : 

"We would l i k e t o have an A t t o r n e y G e n e r a l ' s 
r u l i n g on the p o s s i b i l i t y o f r e c e i v i n g F e d e r a l 
Research P r o j e c t Funds from such a g e n c i e s as the 
I n s t i t u t e o f Mental H e a l t h and our manner of 
h a n d l i n g such f u n d s . 

" I s i t p o s s i b l e f o r us t o a c c e p t such r e s e a r c h 
g r a n t s and handle these funds i n a s p e c i a l d e p o s i t o r y , 
d r a w i n g payments t h e r e f r o m , f o r p r o p e r use as s p e c i f i e d 
i n the g r a n t ? 

" I s i t n e c e s s a r y t h a t t h e f i n a n c i a l o f f i c e r in 
charge o f such funds be a s s o c i a t e d w i t h or p r e s e n t l y 
employed by the Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s ? " 

As you a r e aware, the F e d e r a l r e g u l a t i o n s g o v e r n i n g t h e s e 
g r a n t s must be c o m p l i e d w i t h In a l l r e s p e c t s p e r t a i n i n g t o 
a p p l i c a t i o n , use and c u s t o d y o f t h e funds and no comment i s 
h e r e made on t h o s e problems. S i n c e t h i s i s a program t h a t has 
p r e v i o u s l y been i n e f f e c t , I assume t h a t you a r e f a m i l i a r w i t h 
a l l o f t h e s e r e g u l a t i o n s . 

A d d i t i o n a l f a c t s n e c e s s a r y t o render an o p i n i o n on t h i s 
m a t t e r have been o r a l l y s u p p l i e d by Mr. L o w e l l W. Sebenke, 
C h i e f of P s y c h o l o g i c a l S e r v i c e s . i f I u n d e r s t a n d c o r r e c t l y , 
the Board o f C o n t r o l i s t o be m e r e l y a s p o n s o r i n g agency f o r 
t h e p r o j e c t , o r a c o n d u i t f o r t h e f e d e r a l f u n d s , which u l t i m a t e l y 
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a r e t o go t o d i f f e r e n t i n d i v i d u a l s a t s e p a r a t e s t a t e i n s t i t u t i o n s 
c o n d u c t i n g v a r i o u s r e s e a r c h p r o j e c t s , the thought b e i n g t h a t a 
c e n t r a l l y l o c a t e d d i s b u r s i n g agent would be a b l e t o r e c e i v e and 
d i s b u r s e the f e d e r a l funds more e x p e d i t i o u s l y . 

The q u e s t i o n then a r i s e s as t o whether I t Is w i t h i n the 
power of the Board o f C o n t r o l t o a c c e p t a f e d e r a l g r a n t f o r 
r e s e a r c h purposes s p e c i f j e d In t h e g r a n t t o be a l l o c a t e d , i n t u r n , 
t o i n s t i t u t i o n employees named In the g r a n t . I t appears w i t h o u t 
q u e s t i o n t h a t the Board may a c c e p t such funds under Chapter 159, 
58th G e n e r a l Assembly, which p r o v i d e s : 

"The board o f c o n t r o l i s a u t h o r i z e d t o a c c e p t 
g i f t s , g r a n t s , d e v i s e s o r bequests o f r e a l o r p e r s o n a l 
p r o p e r t y from the f e d e r a l government o r any s o u r c e . 
The board may e x e r c i s e such powers w i t h r e f e r e n c e t o 
the p r o p e r t y so a c c e p t e d as may be deemed e s s e n t i a l 
t o I t s p r e s e r v a t i o n and t h e purposes f o r which g i v e n , 
d e v i s e d o r bequeathed." 

W i t h r e s p e c t t o the second q u e s t i o n r a i s e d , whether the 
f i n a n c i a l o f f i c e r i n charge o f t h e s e f u n d s must be a s s o c i a t e d 
w i t h o r p r e s e n t l y employed by the Board o f C o n t r o l , you are 
a d v i s e d t h a t t h e r e i s no r e q u i r e m e n t f o r such r e l a t i o n s h i p . 
You w i l l n o t e t h a t s e c t i o n 218.8 r e q u i r e s t h a t c t h e b u s i n e s s 
manager o f each i n s t i t u t i o n s h a l l have "complete charge and 
s u p e r v i s i o n o v e r . . . f i n a n c i a l a f f a i r s r e l a t i n g t o such 
i n s t i t u t i o n . , . " T h i s s e c t i o n i s not a p p l i c a b l e t o the q u e s t i o n 
s i n c e the f e d e r a l f u n d s a r e not a l l o c a t e d t o t h e i n s t i t u t i o n as 
s u c h , but t o a named I n d i v i d u a l a t t h a t i n s t i t u t i o n through the 
s p o n s o r s h i p o f the g o v e r n i n g agency, the Board of C o n t r o l . I t 
i s w i t h i n t h e power o f the Board o f C o n t r o l t o d e s i g n a t e a 
f i n a n c i a l o f f i c e r not a s s o c i a t e d w i t h o r employed by i t t o 
c a r r y out t h e terms o f the f e d e r a l g r a n t . 

Thus, under the p r o v i s i o n s o f Chapter 159, s u p r a , the Board 
o f C o n t r o l can a c c e p t a f e d e r a l g r a n t and cause I t t o be kept In 
th e c u s t o d y o f and d i s b u r s e d by a f i n a n c i a l o f f i c e r i n accordance 
w i t h the terms o f t h e f e d e r a l g r a n t , even though such d e s i g n a t e d 
o f f i c e r Is not a s s o c i a t e d w i t h o r employed by t h e Board. In t h e 
c u s t o d i a l a s p e c t o f t h e f e d e r a l f u n d s , however, I t i s a d v i s e d 
t h a t the Board g i v e c o n s i d e r a t i o n t o r e q u i r i n g a s u r e t y bond in 
a c c o r d a n c e w i t h s e c t i o n 218.12, under t h e d i s c r e t i o n a r y power 
t o the Board t h e r e i n s p e c i f i e d . 

R e c p e c t f u l l y s u b m i t t e d , 

WNB-.bl 

WILBUR N. BUMP 
S o l i c l t o r G e n e r a l 



COUNTIES AND COUNTY OFFICERS: IncompatlblIIty A t r u s t e e 
of a municipal l i b r a r y organized under Chapter 378 may hot-be 
t r u s t e e of a county l i b r a r y organized under Chapter 3588, 

Miss Er n e s t i n e G r a f t o n , D i r e c t o r 
S t a t e T r a v e l i n g L i b r a r y 
L O C A L 
Dear Miss G r a f t o n : 

Reference i s made to your l e t t e r of January 17, 1961 
i n which you s t a t e the f o l l o w i n g : 

"We have had an i n q u i r y from the Dubuque 
County L i b r a r y asking If i t Is l e g a l f o r the same 
person t o serve on both the O y e r s v H l e L i b r a r y 
Board and the Dubuque County L i b r a r y Board o f 
Trustees. 1 would a p p r e c i a t e an o p i n i o n from you 
on t h i s q u e s t i o n . 

"There has been considerable correspondence 
about the D y e r s v i 1 l e and Dubuque County l i b r a r y 
s i t u a t i o n In recent years and I be11eve your f l i e s 
w i l l acquaint you w i t h the s i t u a t i o n . However, 
i f there are any Questions you would l i k e t o ask 
us we w i l l be glad to d i s c u s s the matter w i t h you." 

In r e p l y t h e r e t o , we advise as f o l l o w s : 
In order t o determine whether or not a person may serve 

on the county 1 i b r a r y board as w e l l as on a c i t y or town 
l i b r a r y board, the question a r i s e s as to c o m p a t i b i l i t y of o f f i c e . 
The Iowa Supreme Court, In the case of State v. Anderson. 155 
Iowa 271, 273, 136 N.W. 128, s a i d : 

"The question must be determined l a r g e l y 
from a c o n s i d e r a t i o n of the d u t i e s of each, 
having, i n doing so, a due regard f o r the 
p u b l i c i n t e r e s t . It Is g e n e r a l l y s a i d that 

March 10, 1961 
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I n c o m p a t i b i l i t y does not depend upon the i n c i d e n t s 
of the o f f i c e , as upon the p h y s i c a l I n a b i l i t y to 
engage in the d u t i e s of both at the same time. * * * 
The t e s t o f I n c o m p a t i b i l i t y i s whether there i s an 
Inconsistency i n the f u n c t i o n s of the two, as where 
One i s subordinate to the o t h e r , 'and s u b j e c t t o some 
degree to I t s r e v i s o r y power 1, or where the d u t i e s 
of the two o f f i c e s 'are i n h e r e n t l y I n c o n s i s t e n t and 
repugnant,'" 
Your a t t e n t i o n Is d i r e c t e d t o s e c t i o n 358B.9C0, Code 

1958, which provides In p e r t i n e n t p a r t : 
" L i b r a r y s e r v i c e s h a l l be accomplished by one 

or more of the f o l l o w i n g methods i n whole o r In 
p a r t J 

»«\. * * * 

"*». By c o n t r a c t i n g f o r l i b r a r y s e r v i c e w i t h 
the t r u s t e e s of a f r e e p u b l i c l i b r a r y of any c i t y 
or town." 

You w i l l note, by the wording of t h i s s t a t u t e , t h a t the board 
has the power to c o n t r a c t with any other f r e e p u b l i c l i b r a r y 
f o r s e r v i c e s , or In the exchange of s e r v i c e s , i t i s conceivable 
t h a t the t r u s t e e could be put i n t o a p o s i t i o n where, in so 
c o n t r a c t i n g between a f r e e c i t y l i b r a r y and the county l i b r a r y , 
he would In e f f e c t be working to the detriment of one or the 
o t h e r . The c i t y l i b r a r y , i n accepting the s e r v i c e s of the 
county l i b r a r y , would thus be subordinating i t s e l f t o the 
county 1 i b r a r y . 

We are of the o p i n i o n that a t r u s t e e of a municipal 
l i b r a r y organized under Chapter 378 cannot be a t r u s t e e of a 
county l i b r a r y organized under Chapter 35SB, Code 1958. 

Yours very t r u l y , 

THE0D0R W. REHMANN, JR. 
A s s i s t a n t Attorney Genera) 

TWRjbl 



, C i r f f ^ V i l ^ wc*,w4 / C y ^ t W , ^ — The i n s t a l l a t i o n of an 
e l e v a t o r i n a p r e - e x i s t i n g s h a f t does not c o n s t i t u t e b u i l d i n g , 
e r e c t i o n , or r e p a i r as provided by s e c t i o n 332.7. Code 1958. 
Such i n s t a l l a t i o n c o n s t i t u t e s equipment, and XMMXMXtfXM l e t t i n g 
of a c o n t r a c t t h e r e f o r by p u b l i c b i d d i n g i s not a s t a t u t o r y 
requirement. ^ n w , , f o $ U * * *v> C V ^ i U q i - w 
^ - O ^ V r f > \ )• March 7, 196J 

Nr. James 0. O'Connor 
Chickasaw County Attorney 
New Hampton, Iowa 

Dear Mr. O'Connor: 

This w i l l acknowledge r e c e i p t of yours of the 9 t h i n s t . 
i n which you submitted the f o l l o w i n g : 

" I should l i k e your o p i n i o n on the f o l l o w i n g question: 
Is the i n s t a l l a t i o n o f en e l e v a t o r car and the equip*-
ment necessary to use the same i n a p r e - e x i s t i n g e l e 
v a t o r s h a f t i n the Chickasaw County Courthouse an 
^ e r e c t i o n ' or a ' r e p a i r * a s contemplated by s e c t i o n 
332.7, Code of Iowa, 1958, which re q u i r e s i n v i t a t i o n s 
t o b i d , by advertisement f o r three weeks i n a l l o f 
f i c i a l newspapers of the county as a p r e r e q u i s i t e t o 
a v a l i d c o n t r a c t where a b u i l d i n g i s being e r e c t e d 
or repaired? 
"The Chickasaw County Courthouse was erected i n 
1929-1930. At that time, an e l e v a t o r shaft was 
b u i l t i n , but due t o l a c k of funds the e l e v a t o r c a r 
was not i n s t a l l e d . The s h a f t Is bare except f o r a 
small amount of s t e e l framework around the doors on 
a l l three l e v e l s . The Board of Supervisors w i l l be 
c o n t r a c t i n g f o r the e l e v a t o r car and f o r a l l m a t e r i a l s 
needed f o r i n s t a l l a t i o n and operation except f o r the 
already i n s t a l l e d s t e e l framework about the doors* 
" I t i s my o p i n i o n t h a t S e c t i o n 332.7 does not apply 
here, The s t a t u t e i s e x p r e s s l y l i m i t e d to b u i l d i n g . 
e r e c t i o n or r e p a i r . Black's Law D i c t i o n a r y , Fourth 
Ed111 on d e f i n e s e r e c t i o n as: r a i s i n g upt o u i l d i n g j 
a completed b u i l d i n g s t o b u i l d } c o n s t r u c t ; set up. 
Repair on the other hand meansi to mend, remedy, 
r e s t o r e , renovate, to r e s t o r e to a sound or good s t a t e 
a f t e r decay, i n j u r y , d i l a p i d a t i o n , or p a r t i a l d e s t r u c 
t i o n . 
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" S e c t i o n 332.2 sets out the general power of the Board 
of S u p e r v i s o r s , Subsection IS g i v e s them the power to 
b u i l d , equip, and keep i n repair the necessary b u i l d i n g 
f o r the use of the county and of the c o u r t s . Note that 
S e c t i o n 332,7 does not mention c o n t r a c t s to equip county 

" I t Is my t h i n k i n g that the I n s t a l l a t i o n of an e l e v a t o r 
i n a p r e - e x i s t i n g s h a f t Is p a t e n t l y not the e r e c t i o n of 
a b u i l d i n g . Since r e p a i r Implies r e s t o r a t i o n i s a p r i o r 
c o n d i t i o n then by d e f i n i t i o n the s a i d I n s t a l l a t i o n Is 
not a r e p a i r . I f e e l the i n s t a l l a t i o n o f an e l e v a t o r 
Is an a c t of equipping the b u i l d i n g and i s not contem
p l a t e d by s e c t i o n 332.7." 

in r e p l y t h e r e t o I would advise you i n my o p i n i o n the i n 
s t a l l a t i o n of an e l e v a t o r , under the circumstances d e s c r i b e d , 
does not c o n s t i t u t e b u i l d i n g , e r e c t i o n or r e p a i r as provided 
by s e c t i o n 322.7, Code 1958. Such I n s t a l l a t i o n c o n s t i t u t e s 
equipment and l e t t i n g of a c o n t r a c t t h e r e f o r by p u b l i c b i d d i n g 
Is not a s t a t u t o r y requirement. 

Very t r u l y , 

OSnmM 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



C^^THhEih Medical examiner <-- d u t i e s Where death of an 
inmate occurs in the lowa s t a t e P e n i t e n t i a r y , regardless of 
cause, such death must be reported to the county medical 
examiner under the p r o v i s i o n s ofChapter 258, Acts of the 58th 

Mr* Thomas C, Tucker 
Deputy l e e County Attorney 
516 Seventh S t r e e t 
f o r t MadI son, lowa 
Dear Mr, Tucker» 

Reference Is made t o your f a v o r of January 11, 1961, 
p r e s e n t l y at hand, r e q u e s t i n g o p i n i o n , which readsj 

"My question concerns the new law passed fey 
the 58th General Assembly, Chapter 258, r e t a t l n a to 
County Medical Examiners} t h e i r d u t i e s as s p e c i f i e d 
In S e c t i o n 1, paragraphs kt and 5, Paragraph k of 
Se c t i o n 1 s t a t e s i 

"On or a f t e r the second s e c u l a r day of January 
1961 ^he death of any person s h a l l be reported t o 
the County Medical Examiner by the p h y s i c i a n i n 
attendance,by any law enforcement o f f l e e r having 
know!edge of such death, by the embaimer, or by 
any other person present, i f the deceased s h a l l have 
d i e d j a) from v i o l e n c e , b) suddenly, when In apparent 
H e a l t h * c) when unattendedby a p h y s i c i a n d u r i n g 
the p e r i o d of t h l r t y - s l x (36$ hours Immediately 
preceedlng h i s death, d) as a r e s u l t of o r f o l l o w i n g 
an a b o r t i o n , e) w h i l e In custody o f the taw, f ) i n 
an accident In a gypsum or coal mine, g) In a sus
p i c i o u s * unusual or unnatural manner, h) from a disease 
which might c o n s t i t u t e a threat t o p u b l i c h e a l t h s 

"Paragraph 5j 

fUpon r e c e i p t of such n o t i c e the County Medical 
Examiner s h a l l take charge of the dead body* make 
I n q u i r i e s regarding the cause and manner of death, 
reduce h i s f i n d i n g s t o w r i t i n g on forms provided by 
the Commissioner of P u o l l c H e a l t h f o r such purpose, 

General Assembly, 
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and d e l i v e r the o r i g i n a l of such form to the 
County Attorney, r e t a i n i n g one copy f o r h i s own 
use, and forwarding another copy t o the C r i m i n a l 
I n v e s t i g a t i o n D i v i s i o n o f the S t a t e Department of 
P u b l i c S a fety. 

"We have i n Lee County the Iowa State 
u n i t e n t l o r y which maintains i t s own h o s p i t a l 
f a c l 1 1 t i e s and i t s own p h y s i c i a n . This p h y s i c i a n 
i s not In constant attendance hut i s on c a l l and 
makes r e g u l a r v i s i t s * When deaths occur at the 
lowa S t a t e P e n i t e n t i a r y by n a t u r a l causes Is the 
County Medtea! Examiner bound by paragraph 4, 
subsection ( e ) f and paragraph 5 of t h i s new act 
to make a separate i n q u i r y regarding the cause 
and manner o f death and submit the forms to the 
County Attorney as i s provldad i n paragraph 5? 
T h i s would seem t o be a d u p l i c a t i o n cf work in view 
of the f a c t that the p e n i t e n t i a r y does have a 
p h y s i c i a n . " 

In r e p l y t h e r e t o , we advise: 
We note the f o l l o w i n g mandatory language In paragraph 4, 

which s t a t e s : " * * * the death o f any person s h a l l be reported 
to the county medical examiner-a * * ", and in paragraph 5, the 
language, " * * * the county medical examiner shal1 take charge 
of the dead body * * * ". * 

We are Immediately concerned w i t h the deaths (by n a t u r a l 
causes) c l a s s i f i e d i n the law as o c c u r r i n g , "While i n custody 
of the law". We b e l i e v e there can be no question but that one 
Imprisoned In the s t a t e p e n i t e n t i a r y Is i n custody of the law. 
(See cases c i t e d In Words & Phrases, Vol.:10, pp. 721, 722 6 
pocket part.) 

One of the p r i n c i p a l d u t i e s of the medical examiner, 
s p e l l e d out In the law, Is t o : "make i n q u i r i e s regarding the 
cause and manner of death, reduce h i s f i n d i n g s t o w r i t i n g on 
forms, ( e t c . ) * * * *% Therefore,- t h i s i s p r e c i s e l y one of 
the f u n c t i o n s w i t h i n the d u t i e s of the n o d i c a l examiner, t o 
determine whether or not the death i n question was the r e s u l t 
of n a t u r a l causes or o t h e r w i s e ^ 

The f a c t t h a t there may be a p h y s i c i a n present does not 
a l t e r the s p e c i f i c p r o v i s i o n s of the taw In q u e s t i o n , where the 
deceased i s In custody of the law, i.^«. In prison,, 
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Where a s t a t u t e Is p l a i n and unambiguous, there i s no 
room f o r c o n s t r u c t i o n , 

Under t M s general r u l e of c o n s t r u c t i o n , the s t a t u t e being 
m a n d a t o r y I t Is our considered o p i n i o n t h a t , In the event of 
any^'deaths oocyr r i n g i n the lewa I t e t e Pant t e n t I a r y , such deaths 
must be reported to the county medical examiner. 

Yours t r u l y . 

FftAlIK 0, MAHCG 
A s s i s t a n t Attorney General 

r u i t b l 
c c i John % ' t a n n e t t y : Wardai^ 

1 'l«ea^ai:JMJ8mthe^' 1 

Lore^^anceH©#i'Vl.taV 
S t a t i s t i c s D i v i s i o n 



QOyWi-PS: M e n t a l l y i l l c l a litis -- The p r o v i s i o n s o f s e c t i o n 
249 .20, Code iyb«, c a n n o t be r e s o r t e d t o f o r c e a s s i g n m e n t o f a 
t a x s a l e c e r t i f i c a t e t o B o a r d o f S u p e r v i s o r s u n d e r l i e n p r o v i s i o n s 
o f C h a p t e r 230, An o r d i n a r y a c t i o n a t law may be b r o u g h t a g a i n s t 
a g u a r d i a n o f a m e n t a l l y i l l p a t i e n t o f a s t a t e i n s t i t u t i o n t o 
e n f o r c e c o l l e c t i o n o f c o u n t y c l a i m s f o r s u p p o r t u n d e r C h a p t e r 
230 o r an e q u i t a b l e a c t i o n t o f o r e c l o s e t h e s t a t u t o r y l i e n 
g r a n t e d c o u n t i e s u n d e r s a i d s t a t u t e s . March 8, 1961 

Mr. Robert A. Maddocks 
Wright County Attorney 
C l a r i o n , Iowa 
Deer Mr. Maddocks: 

Your l e t t e r of February 2, 1961, requesting o p i n i o n , 
s t a t e s : 

"Wright County has a widowed person In a 
State Mental Health I n s t i t u t i o n f o r which the 
expenses incurred have been charged to Wright 
County. The person has r e a l e s t a t e and the proper 
1 I en has been f i l e d against same. However, the 
property was r e c e n t l y s o l d at a tax s a l e and a 
c e r t i f i c a t e issued to a c i t i z e n from another 
County. I t i s not a n t i c i p a t e d that t h i s person 
w i l l ever recover and her guardian refuses to 
redeem. 

M l . May the Board of Supervisors f o r c e an 
assignment of the c e r t i f i c a t e by paying the out
standing taxes in order to p r o t e c t t h i s Hen? 

"2. Would Iowa Code S e c t i o n 2*»9.20 (1958) under 
the t i t l e of S o c i a l Welfare and R e h a b i l i t a t i o n be 
applI cable? 

"3. In the event that questions 1 and 2 are 
In the negative, what method might be performed 
In order to o b t a i n t i t l e to the property or by 
some other manner protec t the l i e n of the County. 1 1 

In r e p l y t h e r e t o , we advise as f o l l o w s : 
The answer t o questions one and two are in the negative 

f o r the f o l l o w i n g reasons. The p e r t i n e n t s t a t u t e s r e l a t i n g to 
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these questions are s e c t i o n s 230,15* 230,25* 230.26 and 
230 .27, as amended, reading as f o l l o w s : 

"230.15 Personal l i a b i l i t y . M e n t a l l y i l l persons 
and persons l e g a l l y l i a b l e f o r t h e i r support s h a l l 
remain l i a b l e f o r the support of such mentally i l l . 
Persons l e g a l l y l i a b l e f o r the support of a mentally 
i11 or mentally retarded person s n a i l include the 
spouse, f a t h e r , mother, and adult c h i l d r e n of such 
mentally i l l or mentally retarded person, and any 
person, f i r m , or c o r p o r a t i o n bound by c o n t r a c t h e r e a f t e r 
made f o r Support, The county a u d i t o r , subject to the 
d i r e c t i o n of the board of s u p e r v i s o r s , s h a l l enforce 
the obi IgatIon h e r e i n created as to a l l sums advanced 
by the county." 

"230.25 l i e n of a s s i s t a n c e . Any a s s i s t a n c e 
f u r n i s h e d under t h i s chapter s h a l l be and c o n s t i t u t e 
a l i e n on any r e a l e s t a t e owned by the person committed 
to such i n s t i t u t i o n or owned by e i t h e r the husband or 
the w i f e of such person. Such Hen s h a l l be e f f e c t i v e 
against the r e a l e s t a t e owned by the husband or w i f e 
of such person only in the event t h a t the name of the 
husband or the w i f e of such person Is indexed by the 
a u d i t o r . Ho Hen imposed by t h i s s t a t u t e against any 
r e a l e s t a t e of a husband or w i f e of such person p r i o r 
t o the e f f e c t i v e date of t h i s Act s h a l l be e f f e c t i v e 
against the property of such husband or w i f e unless 
p r i o r to J u l y 4, 19o0, the name of such husband or w i f e 
of such person s h a l l be Indexed." 

"230.26 Auditor to keep record. The auditor of 
each county s h a l l keep an accurate account of the cost 
of the maintenance of any p a t i e n t kept in any i n s t i t u t i o n 
as provided f o r in t h i s chapter and keep an index of 
the names of the persons committed from such county and 
the indexing and the record of>the account of such 
p a t i e n t i n the o f f i c e of the county audit o r s h a l l 
c o n s t i t u t e n o t i c e of such l i e n . The name of the hus* 
band or the w i f e of such person d e s i g n a t i n g such party 
as the spouse of the person committed'she!1 a l s o be 
indexed In the same manner as the. names of the persons 
committed are indexed." 

"230,27 Board and county attorney to c o l l e c t . It 
s h a l l be the duty of the board of s u p e r v i s o r s to c o l l e c t 
s a i d claims and d i r e c t the county attorney to proceed 

' w i t h the c o l l e c t i o n of s a i d claims as a part of the 
d u t i e s of h i s o f f i c e . " 
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The p r o v i s i o n In s e c t i o n 21*9,20 wit h reference to the 
assignment of c e r t i f i c a t e s of tax stales i s not a p p l i c a b l e to 
persons coming w i t h i n the purview of Chapter 230, One deals 
s p e c i a l l y w i t h o l d age r e c i p i e n t s , the other w i t h persons who 
are mentally 111. S t a t u t e s c r e a t i n g l i e n s must be s t r i c t l y 
construed, and a l i e n created thereby Is l i m i t e d in operation 
and extent by the terms of the s t a t u t e , (See Reports of Attorney 
General 195**, P. 105; 1950, p. 135 and a u t h o r i t i e s c i t e d . ) 

In answer t o your t h i r d q u e s t i o n , we i n v i t e your a t t e n t i o n 
to the p r o v i s i o n s of s e c t i o n 230.27 which set out the duty of 
the Board of Supervisors to c o l l e c t claims under Chapter 230 
against persons l e g a l l y l i a b l e , I n c l u d i n g the mentally i l l 
person, and the d u t i e s of the county attorney at the d i r e c t i o n 
o f the Board. 

Assuming that the property in Question i s not the homestead 
of the r e c i p i e n t and i s not occupied by any minor c h i l d r e n of 
the r e c i p i e n t ( s e c t i o n 230.28), i t would appear that e i t h e r of 
two a c t i o n s might be maintained t o f o r c e c o l l e c t i o n of money 
now accrued f o r support f u r n i s h e d . 

One: an o r d i n a r y a c t i o n at law against guardian and, 
a f t e r judgment, a general execution against the property In 
q u e s t i o n , subject of course to the tax s a l e , 

Two: an a c t i o n in e q u i t y t o f o r e c l o s e the s t a t u t o r y l i e n 
( s e c t i o n 230.25)» r e s u l t i n g a l s o in judgment and s p e c i a l 
execution to enforce the same. 

In t h i s connection, see Reports of Attorney General 195^, 
p, 107} Thode. Guardian v. S p o f f o r d , et a l , 65 Iowa 29** i Clay 
Co, v, Myers, 159 Iowa 7**5; G r e s s l y v, Haml Iton Co,, 136 Iowa 
72Z, II4N.W, 191} Plymouth Co, v. k o e n l e r , Guardian, 221 Iowa 
1022. I.e. 1027, — ^ — ' 

S i n c e r e l y yours, 

FRANK 0* BIANCO 
A s s i s t a n t Attorney General 

FOB:bl 



MOTOR VEHICLESi Speed L i m i t s } S e c t i o n 321.286 a p p l i e s to m a i l 
fearrying p o s t o f f i c e u n i t s , i f such u n i t s have a gross weight of 
Over f i v e thousand P ^ n ^ \ , ^ ^ ^ ^ ^^Jf 

O March 8 , 1961 

Mr. Q. A. Cady 
F r a n k l i n County Attorney 
Hampton, Iowa 
Bear Mr. Cadyi 

T h i s w i l l acknowledge your recent o p i n i o n request, i n 
which you s t a t e d ! 

BSdme time ago 1 wrote to your o f f i c e 
r e q u e s t i n g an Attorney G e n e r a l 1 s r u l i n g as to 
whether or not one of these large mobile mail 
truck u n i t s which c a r r i e s f i r s t c l a s s mail i s 
a f r e i g h t c a r r y i n g v e h i c l e under S e c t i o n 321.286 
or whether i t would eo»e under the bus speed 
l i a i t a as f i x e d by S e o t U n 321*287. Section 
321.286 f i x e s the speed l i m i t at 50 miles per 
hour. Your o f f i c e denied the request, since there 
was a case pending i n c o u r t . 

aW© have other s i t u a t i o n s here i n v o l v i n g sim
i l a r circumstances, and the P a t r o l and my o f f i c e 
are i n t e r e s t e d i n knowing whether or not the 
o p i n i o n of your o f f i c e i s that the s a i d v e h i c l e 
comes under the r e s t r i c t i o n s of Sect ion 321*286 
or S e c t i o n 321.287* These are eases i n which no 
a c t i o n i s pending.*N 
The f a c t s regarding such mobile tVMfc- u n i t s were more 

f u l l y set out i n your o r i g i n a l request, where you stat e d * 
"I would l i k e an o p i n i o n frara you as to 

whether or^not the highway p o s t o f f i c e v e h i c l e s 
q u a l i f y as tr u c k s or busses i n s o f a r es the speed 
l i m i t i s concerned. 

"Tho v e h i c l e s are made by a bus company 
and are a bus i n every respect except that the 
back end i s changed i n t o a p o s t o f f i c e * 8 
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"These s o - c a l l e d highway p o s t o f f i e a s do not 
c a r r y e i t h e r f r e i g h t or passengers but do c a r r y 
a small crew of men who sort mail while enroute 
and they have a c e r t a i n time schedule on which 
they must operate to make connections with t r a i n s 
at d i f f e r e n t p o i n t s . " 
Your s p e c i f i c request i s thus whether the post o f f i c e 

v e h i c l e you d e s c r i b e i s a truck er a bus, f o r the purposes 
of the speed l i m i t s e s t a b l i s h e d by Sections 321*286 and 321* 
287, 195B Coda of (owe* i t should be noted that although the 
catchwords preceding Section 321*286 denominate the p r o v i s i o n s 
©f that s e c t i o n as "Truck spaed l i m i t s , * and the catchwords 
preceding 321*28? denominate those p r o v i s i o n s ^Bus speed l i m i t s , " 
the bodies of the r e s p e c t i v e s t a t u t e s s t a t e more d e f i n i t i v e l y 
the type of v e h i c l e to which the l i m i t s apply* The catchwords 
are supplied by the Code E d i t o r , ( S e c t i o n l * f * 1 2 ( ^ ) , 1958 Code 
of Iowa), and are not part of the s t a t u t e * State v. Chendweth. 
226 Iowa 217, 220, ZBk N4*. 110* The speed U«tta so Oatab-
l i s h e d apply, of course, only to the type of v e h i c l e s that come 
w i t h i n the defined l i m i t a t i o n s of the s t a t u t e * See Hawkins v» 
Bqrton. 225 Iowa 7©7» 2 8 l R . f , 3^2* 

S e c t i o n 321*287, 1958 Code of Iowa, was repealed and replaced 
by Chapter 2 2 9 , ftctooof the 58th General Assembly, which provides* 

"££££Jj8£L-i* Section three hundred twenty-one 
po i n t two hundred iaighty-seven (321*287) , Code 1958, 
i s repealed and the f o l l o w i n g enacted i n l i e u thereof} 

B ,No passenger-carrying v e h i c l e used as a common 
ca r r i e r . , except school busses, s h a l l be driven upon the 
highways at a greater rate of speed than s i x t y (60) milesv 
per hour at any time* No school bus s h a l l be operated 
i n v i o l a t i o n o f s e c t i o n three hundred twenty-one point 
three hundred seventy-seven ( 3 2 1 * 3 7 7 ) * , n 

It i s e v i d e n t , from the language of Chapter 229, the speed 
l i m i t t h e r e i n imposed a p p l i e s o n l y to passenger-carrying motor 
v e h i c l e s used as a common c a r r i e r * I t has been hold many times 
that a common c a r r i e r o f passengers i s one who undertakes f o r 
h i r e to c a r r y a l l persona who apply f o r passage* M i c h e l ^ v^ 
ISSL 1W ftfk l i f t . f W r m f t i g»t» 7 5 / * §d 107^ Thompsoa ft Hft"l*«fl 

l i ^ r l $ > . ] | | i , . , y ^ p a a a > go or * 6 0 . 25 p. mTmiSSnuISui* 
17 Iowa 99^, 252 N*W. 256, i n d i c a t e s that a v e h i c l e which i 1 -

217 Iowa 99^, 252 N*W. 256, i n d i c a t e s 
carrle* o n l y mail on a r e g u l a r b a s i s i s no^ a common c a r r i e r . 
Therefore, i t i s my o p i n i o n that tho mail c a r r y i n g v e h i c l e you 
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deseribe does not ©erne with the d e f i n i t i o n of the type o f v e h i c l e 
covered by Chapter 229» Acts o f the 58th General Assembly, and 
the speed l i m i t e s t a b l i s h e d by Chapter 229 i s not a p p l i c a b l e to 
such a v e h i c l e . , / , 

se c t i o n to which you r e f e r , providast 

. ^TfV^Hr l̂SP^|4lllffll|l1t» '* ****** be unlawful f o r the 
d r i v e r of a fre|£ht*oarryln$ v e h i c l e , with a gross weight 
of over f i v e thousand pounds, to d r i v e the same at a 
spaed exceeding the f o l l o w i n g : 

*1* F i f t y ftules par hour for any fr©ight**earryii9g 
v e h i c l e which i s equipped with pneumatic t i r e s * 

n2. Twenty m i l e s per hour f o r any f r e i g h t - c a r r y i n g 
v e h i c l e equipped with s o l i d rubber t i r e s , i f the weight 
of the v e h i c l e and'load i s l e s s thah s i x tons, and twelve 
miles par hour f o r any f ret ght»aar raying V e h i c l a equipped 
with s o l i d rubber t i r e s , i f the weight of the v e h i c l e and 
load i s more, than s i x tons*•** 
i assume that the v e h i c l e s you describe are equipped with 

pneumatic t i r e s . If they are so equipped, the l i m i t s imposed 
by S e c t i o n 321*286 applv i f the v e h i c l e i s a ( l ) , f r e i g h t -
c a r r y i n g v e h i c l e and ( 2 ) , has a gross weight of over f i v e thousand 
pounds. 

At 1926 Opinions o f the Attorney General 31^, i t was held 
that c a r r y i n g newspapers »ade a v e h i c l e a f r e i g h t c a r r i e r * At 
page 315, i t was stated? 

**The ter«) ' f r e i g h t * i n i t s common and accepted 
usage i n t h i s part of the country, may be sa i d to be 
that with which a n y t h i n g i s fraught or laden f o r t r a n s 
p o r t a t i o n , and i n t h l s sense the term embraces every 
a r t i c l e of personal property which i s capable o f tra n s p o r 
t a t i o n , whether l i v e stock, merchandise, whether bulky or 
compact, add whether transported by measurement, weight 

T h i a d e f i n i t i o n , which i s g e n e r a l l y accepted by the Courts, Pann-
tX EvynjlM* MVPV go* »t , % It* 65 Pa. 205, 211, appears to define 
" f r e i g h t * i n terms that i n c l u d e m a i l * 
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The p r o v i s i o n * of Chapter 3 2 1 . 1958, Code o-f Iowa, apply to 
the d r i v e r s of v e h i c l e s owned by the United States Government* 
Soot ion 321*230, 1958 Code of Iowa. 

Therefore, based on the above a u t h o r i t y , i t i s my o p i n i o n 
that the spaed l i m i t s e s t a b l i s h e d by Sectiom3 2 1 • 2 8 6 apply to the 
v e h i c l e you d e s c r i b e , i f the v e h i c l e has a gross weight of over 
f i v e thousand pounds* 

Very t r u l y yours, 

FRANK CRAIG 
A s s i s t a n t Attorney General 

FCt sw 



CITIES AND TOWNS: l i c e n s i n g and R e f l u l a t i o n of M o b i l e Home P a r k s - -
M u n i c i p a l C o r p o r a t i o n s have no l i c e n s i n g power under Chapter 135D, 
Iowa Code (1958), but may r e g u l a t e the o a e & a t i o n of mo b i l e home park 
w i t h i n t he scope of t h e i r p o l i c e power. l l C H e U ^ TO ^ y-e£q 

Honorable W i l l a r d M. Freed 
R e p r e s e n t a t i v e , Webster County 
House o f R e p r e s e n t a t i v e s 
L O C A L 

Sear Mr. F r e e d : 

We have your l e t t e r o f Ja n u a r y 25, 19&1, i n which you 
pose the f o l l o w i n g q u e s t i o n s : 

n l . Can a m u n i c i p a l i t y by o r d i n a n c e assume 
r e s p o n s i b i l i t y f o r i n v e s t i g a t i o n and e n f o r c e 
ment o f the terras o f Chapter 135$ and fmpose 
a l i c e n s e f e e f o r suc h , w i t h o u t the d e l e g a t i o n 
of r e s p o n s i b i l i t y as p r o v i d e d f o r i n s e c t i o n 
135D.20? 

N 2 . Can any governmental s u b - d i v i s i o n impose 
a t a x o r l i c e n s e f o e upon the o p e r a t i o n o f a 
m o b i l e home park o t h e r than those p r o v i d e d f o r 
i n s e c t i o n 135D.5, 135D.9, 1350»lO and ch a p t e r 
321 as e x p r e s s e d i n s e c t i o n 135D*19? 

"3* S e c t i o n 135B»3 p r o v i d e s t h a t an a p p l i c a t i o n 
f o r an annual l i c e n s e be s u b m i t t e d t o the muni
c i p a l Board o f H e a l t h when the proposed park i s 
l o c a t e d w i t h i n a m u n i c i p a l i t y ; 

"A. I s i t w i t h i n the scope of a u t h o r i t y o f 
a m u n i c i p a l i t y to d i s a p p r o v e such a p p l i c a t i o n ? 
M 8 . In the event t h a t the m u n i c i p a l i t y d i s 
a p proves such a p p l i c a t i o n , may they f o r w a r d 
i t back t o the a p p l i c a n t o r must they f o r w a r d 
i t t o the S t a t e Board o f H e a l t h ? 
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W C , Must a m u n i c i p a l board o f h e a l t h g i v e 
r e a son f o r i t s d i s a p p r o v a l i n w r i t i n g ? 
nD, Jn the event t h a i the S t a t e Board o f 
H e a l t h f i n d s t h a t the reasons g i v e n a re not 
s u f f i c i e n t t o r e f u s e t o i s s u e a l i c e n s e , may 
i t p r o c e e d t o i s s u e the l i c e n s e ? 

Hh, In the event t h a t a person would s e l l h i s 
homestead and s u b s e q u e n t l y use th© proceeds o f the 
s a l e o f h i s homestead to purchase a t r a i l e r house, 
would the .howastead exemption a p p l y t o the pro c e e d s 
used f o r the purcha s e o f t h i s t r a i l e r house, and would 
t h i s t r a i l e r hoase bo exempt from e x e c u t i o n under the 
Homestead Law?" 

In response to your f i r s t i n q u i r y , your a t t e n t i o n i s d i r 
e c t e d t o the f o l l o w i n g iowa Code s e c t i o n s * 

"135D»20» Powers d e l e g a t e d t o l o c a l b o a r d s . 
The s t a t e department o f h e a l t h s h a l l have t h e power 
to d e l e g a t e t o l o c a l boards o f h e a l t h the d u t i e s o f 
i n s p e c t i o n and r e g u l a t i o n o f m o b i l e home p a r k s l o c a t e d 

j w i t h i n t h e j u r i s d i c t i o n o f such l o c a l board o f h e a l t h . 
where, i n the opinion of the s t a t e dep&Hraont o f h e a l t h 
such d e l e g a t i o n can best e f f e c t u a t e the p o l i c i e s o f 
t h i s c h a p t e r . . . . 

"135B-5. The a p p l i c a t i o n f o r the f i r s t a n n u a l 
prjmary^licenso...»shal1 be accompanied by an approved 
p e r m i t from t h e m u n i c i p a l i t y wherein the park i s t o be 
l o c a t e d , o r a statement t h a t the m u n i c i p a l i t y does not 
r e q u i r e an approved p e r m i t , , . , M 

While i t i s e v i d e n t from the quoted s e c t i o n s t h a t m u n i c i p a l 
c o r p o r a t i o n s a r e f r e e t o e x e r c i s e i n s p e c t i o n and r e g u l a t o r y 
f u n c t i o n s under Chapter 135B when these f u n c t i o n s are d e l e g a t e d 
t o them by the S t a t e frepartraent o f H e a l t h and under t h e i r p o l i c e 
power, a l l l i c e n s i n g power c o n t e m p l a t e d i n Chapter 135© i s i n 
our o p i n i o n v e s t e d i n the S t a t e Department o f H e a l t h . 

i t i s g e n e r a l l y h o l d t h a t m u n i c i p a l c o r p o r a t i o n s possess; 
o n l y such powers as a r e e x p r e s s l y c o n f e r r e d upon them by the 
l e g i s l a t u r e and those n e c e s s a r i l y o r f a i r l y i m p l i e d i n o r i n c i 
dent t o the powers e x p r e s s l y c o n f e r r e d and tho s e n e c e s s a r i l y 
e s s e n t i a l t o the purpos-es o f such c o r p o r a t i o n s as e s t a b l i s h e d 
by s t a t u t e . See, f o r example, ftfj.tton,,v,f,...ftifo, qf flftlnSfti'Mtta 



Honorable Vol l a r d i * f r e e d 

2**7 Iowa 326, 73 2d 813 (1955)i £i 
2 e r h l e . 250 iowa 102, 93 H.f. 2d 9% ' 
M S l f Y».fl^M£ ^3 jfa*n««» 247 Iowa 131-
(1956?} Q j , ^ ,,ftf, . P f ^ r ^ i TO v. ^Latr^eA^M,^,'ftf, P.9.JH fiPMftfy* 
2%1 Iowa 256, 41 2d 3& ( 1 9 5 0 ) . T h u s , unless tho l i c e n s i n g 
power i s expressly vested i n municipal c o r p o r a t i o n s by v i r t u e 
of Chapter 135D or implied by soma other s t a t e a e , such power 
cannot be e x e r c i s e d by a m u n i c i p a l i t y * 

Nothing i n Chapter 135P e x p r e s s l y a u t h o r i z e s the d e l e g a t i o n 
of l i c e n s i n g power to municipal c o r p o r a t i o n s , and S e c t i o n 135B#2 
exp r e s s l y provides: 

"PfJfflarx ,w^rf>-FMplil,.llvll^«^ l w » Tho 
a p p l i c a t i o n f o r ths f i r s t annual primary 
l i c e n s e s h a l l be submitted with a l l plans 
and s p e c i f i c a t i o n s enumerated i n s e c t i o n 
1350*1*, and payment of t w e n t y - f i v e d o l l a r s 
f o r each mobile homo park with f a c i l i t i e s 
f o r twenty or fewer mobile homes, or f i f t y 
d o l l a r s f o r each mobilo home park with f a c 
i l i t i e s f o r mora than twenty mobile homes, 
and s h a l l be accompanied by an approved par-
a i t from the m u n i c i p a l i t y wberaon the park 
i s to be l o c a t e d , or a statement that tfio 
m u n i c i p a l i t y does not r e q u i r e an approved 
permit* In tho event a mobile park has 
f a c i l i t i e s f o r three or l e s s mobile homes, 
the annual l i c e n s e fee s h a l l not exceed ten 
dollar©• • * * 

"When the a p p l i c a t i o n i s received by 
tho s t a t e department of h e a l t h , i t s h a l l 
promptly cause the mobile home park and 
appurtenances thereto to be inspected* 
Whan such i n s p e c t i o n and r e p o r t has been 
mads and the s t a t e department of h e a l t h 
f i n d s t h a t a l l requirements of t h i s chap** 
t e r and such c o n d i t i o n s of h e a l t h and s a f 
ety as the s t a t e department of h e a l t h may 
r e q u i r e have been mat by the a p p l i c a n t , ftfoe, 
s t a t e deoartraent f o r h e a l t h s h a l l f o r t h w i t h 

i h j 
naffia of ( i t a l i c s s u p plied}* 
Can such a d e l e g a t i o n be reasonably implied? Although 

c e r t a i n powers can be delegated t o municipal c o r p o r a t i o n s under 
S e c t i o n 135D*20, these powers don't Include the power to l i c e n s e } 
r a t h e r , under t h i s s e c t i o n o n l y the d u t i e s of i n s p e c t i o n and 
r e g u l a t i o n may be delegated* tinder present Iowa law. the power 
to reg u l a t e does not imply or i n c l u d e the power to l i c e n s e * 
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, % ftfr,b,te) s u p r 6 ; l|e iftr i iv y i i i^i,iY i a ;ef Cedar Bao.jds, 
147 *# »a 3*f 1, 126 H i t * 324, ( 1910), e i t h e r e x p r e s s l y or as aft 
Incident t h e r e t o , T w . t f - f f c r a n V ^ c g l l i g o t t , l66 Iowa 297, 1^7 , 
K«ft 773 (1914), Therefore, your f i r s t i n q u i r y must, i n our o p i n i o n , 
be answered i n the negative* In the absence of a d e l e g a t i o n under 
Sec t i o n 1350* 20, a m u n i c i p a l i t y has no powers under the a c t . Even 
i f such a d e l e g a t i o n i s made, a m u n i c i p a l i t y then has only the 
powers of i n s p e c t i o n and r e g u l a t i o n * The l i c e n s i n g power remains 
vested i n the State department of Health. 

This i s not to say, however, that a municipal c o r p o r a t i o n 
may not regulate mobile homes and mobile home parks w i t h i n the 
sphere of i t s p o l i c e power, and i n so doing, impose reasonable 
i n s p e c t i o n requirements and standards upon them* In t h i s regard, 
see Iowa Departmental Rules, Health Department, Se c t i o n I ( 2 ), ( 3 ) , 
which provides as f o l l o w s * 

e»fj4lmff.ro Requ i r eaten ts» It i s hereby 
declared by the Iowa State department of Health 
that these r u l e s and r e g u l a t i o n s are to be the 
minimum requirements f o r the safeguarding of the 
p u b l i c h e a l t h w i t h i n t h i s s t a t e * Health o f f i c i a l s 
have no d i s c r e t i o n a r y powers to lessen these 
requirements but may increase them to f i t a t t e n 
dant circumstances. 

"Power to llgke. /\dd 11 i qna,!, Rules. Looa 1 
boards of h e a l t h are aQthori zed and empowered 
by law to make such a d d i t i o n s , provided they 
are not i n c o n f l i c t with these r u l e s and regu
l a t i o n s and are not contrary to the best pub
l i c h e a l t h p r a c t i c e . 8 

i n our o p i n i o n , the same c o n s i d e r a t i o n s apply to a l l govern
mental s u b d i v i s i o n s f o r the oame reasons and t h e r e f o r e , no gov
ernmental s u b d i v i s i o n can impose a tax or l i c e n s e fee upon the 
operation of a raobile home park other than those set out in 
Chapter 135©. 

in regard to your i n q u i r i e s as to the power of a m u n i c i p a l i t y 
to disapprove an a p p l i c a t i o n f o r an annual l i c e n s e , your a t t e n t i o n 
Is d i r e c t e d to Code of Iowa, Section 135D»8, which provides: 

" P f a M L f l f .P^ra^t or Jj-.^ns.e, i f the 
a p p l i c a t i o n f o r a permit to construct or wfcke 
a l t e r a t i o n s upon a mobile home park and the 
appurtenances t h e r e t o , or a primary l i c e n s e 
to operate the same, i s denied by ^heTi ..sjla^e 

http://j4lmff.ro
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* ^ W M A i i m t i j l f M f t - W t H s h a l l so s t a t e i n 
w r i t i n g , g i v i n g the reasons For denying the 
a p p l i c a t i o n * I f the a b j e c t i o n can be c o r r e c t e d , 
the a p p l i c a n t may amend hi© a p p l i c a t i o n and 
resubmit i t f o r approval* and i f denied the a p p l i 
cant may w i t h i n t h i r t y days t h e r e a f t e r appeal from 
tho d e c i s i o n of the s t a t e board of h e a l t h to the 
d i s t r i c t court of the county i n which s a i d mobile 
home park i s l o c a t e d , and the case s h a l l be t r i e d 
i n e q u i t y . " ( I t a l i c s s u pplied*) 

The i n t e n t of t h i s s e c t i o n i s c l e a r l y to vest i n the boardo«>f 
i l e a l t h the; s o l e power t o grant or deny a p p l i c a t i o n s f o r l i c e n s e s 
and permits* I.D.R., Health - Mobile Home Parks. 3*3 (1958), 
which p r o v i d e s ! 

11 Each a p p l i c a t i o n f o r a l i c e n s e , or 
a p p l i c a t i o n f a r renewal of l i c e n s e , r e l a t i n g 
t o a mobile home park l o c a t e d w i t h i n a mun
i c i p a l i t y s h a l l c o n t a i n a c e r t i f i c a t i o n of 
the Local Board of Health (Mayor, C o u n c i l , and r 

Health P h y s i c i a n ) , that the park complies with raun* 
i c i p a l ordinances* codes and the l o c a l r e g u l a t o r y 
measures, a p p l i c a b l e t h e r e t o and not i n c o n f l i c t 
with the sta t u t e and these r u l e s and r e g u l a t i o n s 
before being submitted to the Department 

does not, i n our o p i n i o n , change the r e s u l t * Iowa Code S e c t i o n 
135D.3 r e q u i r e s that an a p p l i c a t i o n f o r a l i c e n s e to operate a 
mobile home park w i t h i n a m u n i c i p a l i t y must be f i l e d with the 
l o c a l board of he a l t h who s h a l l forward the case to the State 
Department of Health* In our o p i n i o n , t h i s s e c t i o n merely serves 
to a p p r i s e the m u n i c i p a l i t y that such an a p p l i c a t i o n i s being 
made, and also'fe.no* a b a s i s f o r the c e r t i f i c a t i o n required by 
the above-qu,pted r u l e * Since no s t a t u t e confers upon a m u n i c i 
p a l i t y the power to disapprove such a p p l i c a t i o n , and such power 
cannot be i n f e r r e d under any reasonable c o n s t r u c t i o n of Chapter 
13 52), the c o n c l u s i o n i s inescapable that the c e r t i f i c a t i o n of 
the m u n i c i p a l i t y serves merely an advi s o r y purpose* The power 
to disapprove a p p l i c a t i o n s r e s t s s o l e l y i n the State Board of 
Health* Once again, however, t h i s does not preclude a m u n i c i -
;
a l l t y frees r e g u l a t i n g the o p e r a t i o n of mobile home parks w i t h i n 
he scope of i t s p o l i c e power and e n j o i n i n g the ope r a t i o n o f 

those e n t e r p r i s e s which f a i l to comply with i t s r e g u l a t i o n s * 
Very t r u l y yours, 

JOHN 11. CREQER 
A s s i s t a n t Attorney General 

JSCs sb 
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SCHOOLS: RcorganIzatIon -- A con s o l i d a t e d school d i s t r i c t not 
maintain I nc, a ni gn scnool organized p r i o r to May 10, 1957, which 
s t i l t maintains a sch o o l , Is e l i g i b l e to vota under s e c t i o n 275.20, 

• 1358. 

March 10, 19*1 . 

ftf.e. f i In**** 
M M VI114 County At tor nay 
• f M l t d * * , I da* 
Oodf Hf. Inydaft 

Reference i s mad* to your l e t t e r of Februery 6 In which 
you Ottde the f o l l o w i n g Inquiry; 

MA p e t i t i o n has boon f i l e d f o r r e o r g a n i z a t i o n 
• f tha M ewe VI-Providence Community School D i s t r i c t 
s+fltarn*loting tho a d d i t i o n of about f l v a s e c t i o n s of 
lend from the e x i s t i n g Providence Con so I Idatad 
t e h t o l d i s t r i c t area to tha M«wa 11-ProvIdanca area. 

"The Mewell-Providence D i s t r i c t was organ l i e d In 
tho l a s t school year, as a r a s u i t of which appro* haetety 
t h i r t e e n s e c t i o n s of tha than e x i s t i n g Providence 
Consolidated School D i s t r i c t wore incorporated Into 
•no Newel1-Providence D i s t r i c t . Last year Providence 
to* s o l (dated operated a high school but has not 
f M f o t e d one ©urine tho c u r r e n t scnool year, out 
PtoHdenoo Is s t l l ? o p o r e t l n g o aUf#e*e school In o p o r e t l n g ... 
t i l t Providence D i s t r i c t . Providence has operated * 

l l c o n tinuously s i n c e long p r i o r to Nay 10, Iff 

"Opinion Is requested as to whether tho e l e c t o r ! 
i n the e n t i r e Providence Consolidated School D i s t r i c t 
w i l l ee e n t i t l e d to vote in the pending e l e c t i o n In i 
Mhtch the Newel 1-Providence 01 s t r i c t would propose to 
Odd eppfox I stately f i v e s e c t i o n s of the Providence 
area to i t ! e x i s t i n g t e r r i t o r y . The question appears 
t o t urn on the d e f i n i t i o n of whether Providence 
Clhfto11dated School D i s t r i c t Is a r u r a l Independent 
School d i s t r i c t of eigh t s e c t i o n s or more . . . 'undor 
p r o v i s i o n s of Section 275.201CA. The case of •renderhorst 
vs. County t o a r d of Education, 95 ».*. 2d Ml touchoa on 
t h i s s u b j e c t , but appmar* not t o have boon decided 
d i r e c t l y on t h i s i s s u e . 

u - 3 - n 
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**Oplnl*n l i i l l s r t f J t i t f i m t t intttitr or 
not ereee of land which arc In contact only ot a 
Riot, such oo at on Intersection, are contiguous. 

• case of State vs» Irown. 91 H.W. Id 171 cokes v , 
It op poor that one aajst ee oblo to trove 1 from one 
oprt to another without leaving tho territory. It 
Is oovlous that one could not troveI through on 
Infinitesimal point." 
In reply thereto, wo advise as fellow*! 
toetIon 11$.20, Code I95t provides In pertinent port a* 

follow*! 
"The voters shall vote separately In each 

existing school d i s t r i c t affected or portion thereof 
upon the proposition to create ouch now school tor* 
poretlon. School d i s t r i c t s effected or portion 
thereof shall ee defined to saion that aree Included 
within the boundaries of tho propose* now school 
corporation, except that where e portion of on 
existing school d i s t r i c t operating e high school, 
or e rurel Independent school d i s t r i c t of eight 
sections or more oporetlng e school forced prior to 
Hey 10, I9S7. Is included within the sounder lea of 
the proposed now school corporation, that effected 
school d i s t r i c t shell ee defined es that existing 
d i s t r i c t within end without the proposed now school 
corporation, and In such d i s t r i c t s tho entire d i s t r i c t 
•hell vot*. * * ** 

An osusilnotlon of tho statute dlaaloeoe that tho entire 
school d i s t r i c t w i l l vote on the peeeeeltlen If en* of two 
conditions exist* 

I. If tho school d i s t r i c t Is oporetlng e high school. 
which. In ocoordonco with tho facts raised In your case, It 
not *pplI cat) a, or 

I. If tho school d i s t r i c t Involved Is a rurol Indeeesxeant 
school d i s t r i c t of eight sections or saare oporetlng o school 
ferawjd prior to May 10, 1957. 
lo which oeoo Che entire school d i s t r i c t vote* open the pre***) It Ion. 

teeed open the facts, It sppiers that a i c h u l he* eeen In 
eper*tIon prior to Noy 10, I957i however, Interpreietlen asset oo 
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rlaced upon whether or not the school d i s t r i c t under cons Icaret Io 
t a rural Ineependent school d i s t r i c t within the evening ef the 

statute. Your attention Is directed to the case of Pes hWlnos 
Ind. Comm. tch. Qlst. y, Armstrong. 2S0 lowe 4J4, 95 f If JtS. 
a! SH, In which the Court salrfi 

"Section I7*.4 has a long legislative history, 
nclne at leest es early as the Cede of II7J 

until 1*1* school corporations wore divided Into 
two classes, those composed of sued Istrlets — cell* 
tcheol townships — end Independent or rurel lniopi 
d i s t r i c t s . Section I, chapter 14, Acts 40th txtre 
•onerol Assembly, In 192* (section MI*. Cede, 191%). 
edded consolidated d i s t r i c t s to school corporations 
ether then school townships. Thus the law stood until 
the 54 th General Assembly In 1955 by section 1, 
choptar 134, edded community school d i s t r i c t s to 
this second group." 

In view ef the foregoing authority, end for the purpose ef 
Oct Ion es provided under section 175.10, Code l9$o, It 

would eppeer that the school d i s t r i c t under consleeretlen It e 
rurel Independent tcheol d i s t r i c t within the meaning of the 
stetute. Therefore, the whole d i s t r i c t Is entitled to vote on 
the forthcoming school reorganization. / 

In regard to tha second propoeltlon relaed by your letter, 
your ettentlon Is directed to section 171.11, Cede l9Sl, which 
provides es f e l lowst 

"Proposals Involving two or more d i s t r i c t s . 
Subject to the epprevel of the county board of edu
cation contIgwous territory located In two or more 
tcheol d i s t r i c t s may be -united Into e single d i s t r i c t 
In the manner provided In sections 175.11 to 175. U 
hereof." 
Although the legislature hoe net defined the word "contiguous 

within the meaning or this section, the Supreme Court on verleus 
occasions hes hod en opportunity t o do term I re whether or net e 
proposed school d i s t r i c t wes contiguous within the meaning of the 

funeemontal determination of territory, eons I dor ed to bo cemtlg-
uout*^ Subseojuon t^to that^case, the rd were severe 1 other doee* of 

school d i s t r i c t s Involved do net hove e ceaasen boundery between 
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o*t mother, they were touching or to touch e cossaon d i s t r i c t 
or d i s t r i c t s wherein there wet e solid acts, end therefore 
were contiguous within the ooenlng of tho statute. 

In o teter pronounr assent, newly State on rol warrIn*ton 
Cos**, tch. OUt.of St. Anwar, l e j Jlwl I W . 71 I.W.TH^ 
I i f l , tfva CouM^oU'thirtno sector cut off by e rejecting 
meeting d i s t r i c t or pert thereof wes net contiguous, end 
d with reference to the word contiguous, by reletIng heck to aold with reference to the word contiguous, by reletIng beck 

the tstlth case, supra, es followst 
"On various occasions in the pest we have dls-

cussed the applicable weaning of the word 'contiguous1 

^as It reletes to school legislation. Sailth v. 
•lelrsburg Independent School t l s t . , 179 lows $00, 
904, 159 N.W. 1027, 1028. be said there: 

" • A l l essential Is that the bounderles of the 
proposed d i s t r i c t be Indicated, end that the territory 
therein be contiguous. According to Webster's Olctlonery, 
"contiguous" swjansi "In actual contacti touchIngi 
else near, though not In contacti neighboring, Joining." 
And the Century Olctlonery defines the word est 
"TouchIngt Meeting or Joining et the surface or bordert ari neighboring, bordering or 

as to two certain objectsi nouses Jolnlngi adlecenti 
or estate*/' The evident design ef the Legislature 
was that tha 16 ereore sections coupesIng the consol I 
doted d i s t r i c t should together constitute en undivided 
or solid body of land.' (CephasII supplied".) 

"we held there If the territory Included constituted 
'one body of lend' tha contiguous requI recent of the 
legislation wes net. (authorities clted)i and 1915*H 
Attorney General's Opinions, pee* 70, where It was held 
only •contiguous territory could fore a school corporation. 

"Cortelnly beck of such requirement Is the history 
end logic of school reorganisation. Conso11dotion free 
Its beginning Involved lends with e 'cossaon boundary' 
* * * and 'contiguous territory located In throe or 
school d i s t r i c t s 7 * * *. Tho expressed policy of 
reorganization es set forth In Cede section: 1/5.1 It 
'to encourage the reorgenI act Ion of school d i s t r i c t s 
Into such units es ere necessery, economical end 
e f f i c i e n t " " ? / . 1 (UephesIs supplied.)" 
In e subsequent case Involving the sasss school d i s t r i c t , 
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" * * * There we pointed out thet the territory 
must be •one body of lend', thet It oust be In 'actual 
contact', or touching, to be within the mean Ino of 
contiguous territory under the statute, a a * The 
requirement that a l l parts of the Community School District 
of St. Ansger, as organised, did connect end adjoin. 
end thet one could travel from erne S W V t f the otter 
without leovlne this territory, wes sufficient." 
(SophstIs supplied.) 

This cose hold thet the area Involved wes contiguous eve* 
though It surrounded an entire school d i s t r i c t , end that this 
alone did net create any Illegality In the absence of any 
statutory authority to the contrary. 

From tha above authority. It would appear that contiguous, 
within the meaning of section 575.1), describes a mass Involving 
several school d i s t r i c t s or portions thereof, the arena ef 
which oust hove e boundary or boundaries In romaon with other 
school d i s t r i c t s or portions of areas Involved therewith, se thet 
o person could travel from one pert of the d i s t r i c t to enother 
without leevlng the territory of the school d i s t r i c t . 

Therefore, eraes that touch at e common point end which hove 
no common bounderles ere not contiguous within the omening of 
section S7S.I1, Cede I t i t . 

^ 1 Yours very truly, 

m ot** W. ROaxajej, j r . 
Assistant Attorney General 

TmHtbl 



COURTS: J u s t i c e o f t h e p e a c e =- f e e s Under s e c t Ion 601.131 , 
Code 1958, t o r e t a i n c r i m i n a l f e e s , t h e p r o c e e d i n g s must be h e l d 
J n t h e t o w n s h i p w here t h e j u s t i c e o f t h e p e a c e i s e l e c t e d . 

March 14, 1961 

Mr. Harlan W* fiainter 
Henry County Attorney 
U 8 i South Main 
Mt. Pleasant* fowa 
©ear Mr. 6 a i n t e r : 

This i s to acknowledge r e c e i p t of your l e t t e r of 
February 27, l h which you made the f o l l o w i n g Inquiry: 

"We have a J u s t i c e of Peace in our county 
who has served competently f o r q u i t e a number of 
years. Up through 1959» ha r e s i d e d in Mt. Pleasant 
Corporation and was e l e c t e d from t h i s township as 
a J u s t i c e of peace, in the year 1959, he b u i l t a 
home and moved to Tippecanoe Township, h i s business 
s t i l l remaining In Mt. Pleasant Corporation, in 
tha l a s t e l e c t i o n , he l i v e d in Tippecanoe Township, 
was on the b a l l o t in Tippecanoe Township, and was 
e l e c t e d J u s t i c e of Peace in Tippecanoe Township. 
He s t i l l continues to hold o f f i c e at h i s place of 
business In Mt. Pleasant C o r p o r a t i o n . I might 
add*; that u n t i l a week ago, he was the o n l y J u s t i c e 
of Peace i n the e n t i r e county. We have r e c e n t l y , 
at my i n s i s t e n c e , appointed a J u s t i c e of Peace from 
Mt. pleasant C o r p o r a t i o n , and i am i n s i s t i n g he 
handle a l l matters going over to D i s t r i c t Court in 
order t o p r o t e c t D i s t r i c t Court prosecutions u n t i l 
t h i s matter Is r e s o l v e d , 

" I f e e l that I need some s p e c i f i c d i r e c t i o n 
from your O f f i c e with regard to a current c o n s t r u c t i o n 
of tha Rogers case and S e c t i o n 601,131 of the 1958 
Code of Iowa. I am advised that 601.131 Is Intended 
to prevent a J u s t i c e of Peace from c o l l e c t i n g the 
$1200.00 minimum in two d i f f e r e n t townships. In our 
county, a J u s t i c e of Peace does not even make h a l f of 
$ 1200.00 i n one township: in any given year. 

I 

( p i - 3 -.^ 
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Henry County Attorney 
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"I am wonderIng If you would give me a 
current c o n s t r u c t i o n of the two matters c i t e d 
In your o p i n i o n In r e l a t i o n to the f a c t s i t u a t i o n 
as sat Out in my l e t t e r . " 
In r e p l y t h e r e t o , we advise as f o l l o w s : 
The problem presented in your l e t t e r appears to include 

two questions: 
I . Whether or not a J u s t i c e of the peace e l e c t e d in 
one township could h o l d c o u r t in another township in 
which h i s p l a c e of business i s l o c a t e d , and 
2., Cif court were held In. a township other than t h a t 
f o r which he was e l e c t e d , whether or not he would be 
e n t i t l e d to c o l l e c t fees In c r i m i n a l cases. 
The J u r I s d l c t I o n of j u s t ices of the peace, when not 

r e s t r i c t e d , i s coextensive w i t h t h e i r r e s p e c t i v e c o u n t i e s . 
( S e c t i o n 601.1, Code 1958). A c t i o n s In a l l cases may be 
brought in the township where the defendant or one of several 
defendants r e s i d e s o r , iwhen a c t u a l s e r v i c e i s made upon a 
defen^aSfcmsifthin the county, then In the township wherein 
the s e r v i c e i s made. (Sections 601.3 and 601.4, Code 1958). 
The J u s t i c e of the peace acquires j u r i s d l c t i o h upon s e r v i c e 
o f the defendant wl t h i n h i s township, e i t h e r because he 
r e s i d e s there or because s e r v i c e i s personal 1y made upon him 
w i t h i n the township, even though the offense Is committed 
elsewhere. 

However, s e c t i o n 601.14, Code 1958, provides: 
" I f there i s no j u s t i c e in the proper townshIp 

q u a l i f i e d or able to a c t , the a c t i o n may be commenced 
in any a d j o i n i n g township in the same county. If 
there be no such j u s t i c e In an a d j o i n i n g township, 
i t may be commenced before the J u s t i c e in the same 
county nearest to the townshlp In which the defendant 
r e s i d e s . " 
Thus a j u s t i c e of the peace can acquire j u r i s d i c t i o n i n 

some instances even though s e r v i c e was not made upon the 
defendant w i t h i n the township from which he was e l e c t e d . 

The Supreme Court, in commenting upon the above-mentioned 
s t a t u t e , in tha case of Coulter Bros, v..- R l e g e l , 204 Iowa 1032, 
a t 1036, 216 M.W. 715, saTdl 
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" I t Is thus seen that the s t a t u t e creates 
four p o s s i b l e venues: F i r s t , the township where 
e i t h e r the p l a i n t i f f , the defendant, or any one of 
the s e v e r a l defendants r e s i d e s . Second, any other 
townsh1p of the same county, provided that actual 
s e r v i c e i s had Oh one or more of the defendants In 
such township* T h i r d , an a d j o i n i n g township to 
the props r township^ when there i s no qual i f led or 
a c t i n g j u s t i c e in the proper township, regardless 
of n o t i c e on the defendant i n such township. 
F o u r t h , any township of the same county where a 
j u s t i c e i s f o u n d * when there i s no q u a l i f i e d or 
a c t i n g j u s t i c e in the a d j o i n i n g township, without 
respect t o the s e r v i c e of n o t i c e In the townshIp 
where such a c t i o n i s commenced*" 
S e c t i o n 762,1, Code 1958, provides: 

" J u s t i c e s of the peace have J u r i s d i c t i o n 
o f , and must hear» t r y , and determine a l l p u b l i c 
o f f e n s e s , l e s s than f e l o n y , committed w i t h i n t h e i r 
r e s p e c t i v e c o u n t i e s , in which the punishment pre
s c r i b e d by law does not exceed a f i n e of one 
hundred dollars or imprisonment t h i r t y days." 
This s e c t i o n makes i t mandatory f o r the j u s t i c e of the 

peace to hear n o n i n d i c t a b l e offenses w i t h i n h i s township when 
j u r i s d i c t i o n Is conferred upon him as set out above. However, 
t h i s o f f i c e has h e l d , in Opinions of the Attorney General 
1925-*26, page 205, that a j u s t i c e of the peace e l e c t e d i n one 
township may hold court i n c r i m i n a l matters in another township 
w i t h i n the same county, where h i s j u r i s d i c t i o n i s coextensive 
w i t h i n the l i m i t s of the county. In the case of Rogers y. 
Loop, 51 iowa 41, 50 H.W. 224, the Court held that s t i p u l a t i o n 
of the p a r t i e s that court would be held o u t s i d e the township 
f o r which the j u s t i c e of the peace was e l e c t e d d i d not oust 
the j u s t i c e o f the peace from h i s j u r i s d i c t i o n . Thus the 
v a l i d i t y of any d e c i s i o n s rendered by the J u s t i c e of the 
peace o u t s i d e the township f o r which he was e l e c t e d would not 
be a f f e c t e d f o r the reason Of l a c k of J u r i s d l c t I o n . 

The f a c t that a J u s t i c e of the peace may hold court 
o u t s i d e the township f o r which he i s e l e c t e d has no r e l a t i o n * 
s h i p to the method of compensation t o the j u s t i c e of the peace 
as provided in s e c t i o n 601.131, Code 1958. The manner of 
compensation of a j u s t i c e of the peace i s determined upon the 
p o p u l a t i o n of the township from which he was e l e c t e d . While 
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s t a t u t o r y p r o v i s i o n s a l l o w exceptions to ho l d court o u t s i d e 
the township f o r which he was e l e c t e d , s e c t i o n 601,131(2}(c), 
Code 195$» provides; 

H 2 , J u s t i c e s of the peace and constables i n 
townships having, a population of under ten thousand 
s h a l l pay i n t o the county t r e a s u r y a i l c r i m i n a l fees 
c o l l e c t e d in each year in excess of the f o l l o w i n g 
suras i * # * 

"c, |n a d d i t i o n they s h a l l pay i n t o the county 
t r e a s u r y a l l c r i m i n a l fees c o l l a c t e d in proceedings 
in townships Other than that In which they ware 
e l e c t e d , " 
the s t a t u t e i s c l e a r and unambiguous. To be ab l e to 

r e t a i n c r i m i n a l f*«s.» the proceeding must be he l d i n the 
township where the j u s t i c e of the peace i s e l e c t e d . Because 
there i s s t a t u t o r y a u t h o r i t y a l l o w i n g the j u s t i c e o f the peace 
to h o l d proceedings o u t s i d e h i s township does not make an 
exception to t h i s r e s t r i c t i o n . 

Thus, the m&ymr t o your f i r s t question i s in the 
a f f i r m a t i v e and the second in the negative. 

Yours very t r u l y , 

THEQOOR W. RIHMANN, JR. 
Ass I s t e n t Attorney General 

TWftibi 



— J f l C t t * y f f U f l "7 Precedent f o r ap p r o p r i a t e 
l e g i s l a t i o n r e f l e c t i n g the change In the number of congressional 
d i s t r i c t s from ei g h t to seven i s contained In Chapter 76. Laws 
of the 49th ,G.A., f e d ! s t r i c t I n g the s t a t e from nine to e i g h t 
congressional d i s t r i c t s . 

Harch 14, 1961 

Hon, C l i f f o r d M. Vance 
Senate Chamber 
B U I L D I N G 

My dear Senatorj 

Reference i s h e r e i n made to the question of ap p r o p r i a t e l e g i s 
l a t i o n r e f l e c t i n g the change i n the number of congressional 
d i s t r i c t s from e i g h t to seven. 

1 would advise that there i s precedent f o r such procedure, i n 
the reduction of congressional d i s t r i c t s from nine to e i g h t , 
Chapter 35.1, Code of 1939, organized the congressional d i s 
t r i c t s of the s t a t e to the number of nine, Chapter 76, Laws 
of the 49th General Assembly, approved A p r i l 15, 1941, r e 
f l e c t i n g a r e d i s r i c t i n g of the s t a t e i n t o e i g h t congressional 
d i s t r i c t s , r e c i t e s the f o l l o w i n g : 

" S e c t i o n I. Section f i v e hundred twenty-six and one-
tenth (526.1), Code 1939* i s hereby repealed and the 
f o l l o w i n g enacted i n l i e u thereoft 

The State of Iowa Is hereby organized and d i v i d e d 
Into e i g h t (8) congressional d i s t r i c t s , " (then f o l l o w s 
the s p e c i f i c composition of the e i g h t d i s t r i c t s } 

Sec, 2 thereof provided the fo l l o w i n g } 
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" T h i s a c t s h a l l he e f f e c t i v e as to tha nomination and 
e l e c t i o n o f r e p r e s e n t a t i v e s i n congress f o r t h i s s t a t e 
i n 1942 and succeeding yaars• Nothing he re In con t a i ned 
s h a l l a f f e c t tha taw concerning the f i l l i n g of vacancies, 
should any occur i n the seventy-seventh (7/th) congress." 

Sec* 3 thereof provided the fo l l o w i n g } 
"Nothing here>n contained s h a l l a f f e c t the terms of o f f i c e 
of o f f i c i a l s now h o l d i n g c e r t i f i c a t e s of e l e c t i o n from the 
va r i o u s congressional d i s t r i c t s of Iowa." 

See g e n e r a l l y w i t h respect to l e g i s l a t i o n d i r e c t e d to reappor
t i o n i n g congressional d i s t r i c t s , Smiley v. Holm. Secretary of 
St a t e . 2t85 U.S. 355# 52 Supreme Court Reporter, page 397. 

Very t r u l y , 

QSjmmh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



SCHOOLS: School houses -- Under s e c t i o n 278.1(7), Code 1958, 
the taxes der i v e d under s a i d s e c t i o n can be used f o r the 
remodeling of an e x i s t i n g schoolhouse. 

Mr. Harry P e r k i n s 
Polk County Attorney 
Polk County Courthouse 
Oes Moines, Iowa 
Dear Mr. P e r k i n s : 

This i s t o acknowledge r e c e i p t of your l e t t e r of February 23, 
in which you s t a t e the f o l l o w i n g : 

" S e c t i o n 278.1, Code of Iowa, 1958, In part 
provides: 

"•The voters at the r e g u l a r e l e c t i o n s h a l l 
have power t o : 

*''(7) Vote a school house tax not exceeding 
2| m i l l s on the d o l l a r in any one year f o r the 
furchase of grounds, c o n s t r u c t i o n of school houses, 
he payment of debts contracted t o r the e r e c t i o n of 

school houses, not i n c l u d i n g I n t e r e s t on bonds, 
p r o c u r i n g l i b r a r i e s f o r and opening roads to school 
houses. 1 

"The e l e c t o r s of the Oes Moines Independent 
Community School D i s t r i c t , a c t i n g under the above 
s t a t u t e , have voted and there has been l e v i e d such 
a school house t a x ; and there i s now in the school 
house fund of s a i d d i s t r i c t approximately the sum 
of $315,000,00 r a i s e d by s a i d 2£ m i l l tax. 

"The Oes Moines independent Community School 
D i s t r i c t now proposes to remodel Moulton School 
( f o r m e r l y known as North High School) at a cost of 
approximately $J0O*OQ0#% 

"Remodeling w i l l c o n s i s t of removal of an o l d 
p o r t i o n of the b u i l d i n g no longer s u i t a b l e f o r 

March 17, 1961 
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school purposes, c o n s t r u c t i o n of connecting 
c o r r i d o r s , remove1 of o l d p a r t i t i o n s , replacement 
of p a r t i t i o n s t o provide c l a s s rooms of s u i t a b l e 
s i z e , c o n s t r u c t i o n of one new entrance, remodeling 
to f u r n i s h an a d m i n i s t r a t i v e u n i t , and c o n s t r u c t i o n 
of s t a i r enclosure and other remodeling to meet the 
requirements of the S t a t e F i r e Marshal. 

"The l e g a l question upon which your o p i n i o n i s 
requested may be s t a t e d as f o l l o w s : 

" ' I s the language of S e c t i o n 278.1 sub-paragraph 
7 of the Code of Iowa, 195$, under which the tax was 
l e v i e d f o r "the purchase of grounds and c o n s t r u c t i o n 
of school houses" broad enough to permit the use or 
such tax funds f o r remodeling Moulton School as above 
out 11 nod? 1 1 1 

In r e p l y t h e r e t o , we advise as f o l l o w s : 
An examination of the s t a t u t e s r e l a t i n g to school 

matters f a i l s t o d i s c l o s e any d e f i n i t i o n by the l e g i s l a t u r e 
of " c o n s t r u c t i o n of school houses", as found in s e c t i o n 278.1(7), 
Code 1958. The Supreme Court has not defined the word, 
" c o n s t r u c t i o n " as found i n the above-mentioned s e c t i o n . However, 
they have de f i n e d the word " r e p a i r " and the word, " r e c o n s t r u c t " 
i n one case. 

In the case of fuche v. C i t y of Cedar Rapids, 158 Iowa 392, 
139 N.W. 903, at 904, the Court s a i d : 

"To ' r e p a i r ' presupposes the e x i s t e n c e of the 
t h i n g t o be r e p a i r e d ; thus we say the t h i n g needs 
r e p a i r i n g ; the t h i n g i s out of r e p a i r * and so, when 
we speak of r e p a i r s , we assume that the t h i n g to be 
repaired i s In e x i s t e n c e , and the word ' r e p a i r ' con
templates an e x i s t i n g s t r u c t u r e or t h i n g which has 
become imperfect by reason of the a c t i o n of the 
elements, or otherwise? and, when we repair, we r e 
s t o r e t o a sound or good s t a t e , a f t e r decay, waste, 
I n j u r y , or p a r t i a l d e s t r u c t i o n , the e x i s t i n g s t r u c t u r e 
or t h i n g which needs to be r e s t o r e d t o i t s o r i g i n a l 
c o n d i t i o n , o r , i n other words, we supply. In the 
o r i g i n a l e x i s t i n g s t r u c t u r e , that which Is l o s t or 
destroyed, and thereby r e s t o r e i t to the c o n d i t i o n 
in which i t o r i g i n a l l y e x i s t e d , as near as may be. 

"Reconstruction presupposes the nonexistence 
of the t h i n g to be r e c o n s t r u c t e d , as an e n t i t y ; 
that the t h i n g , before e x i s t i n g , has l o s t I t s e n t l t y j 
and ' r e c o n s t r u c t i o n Is d e f i n e d as f o l l o w s : 'To 
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construct again* t o r e b u i l d ; t o r e s t o r e again as an 
e n t i t y the t h i n g which was l o s t o r destroyed' and 
It Is apparent t h a t the L e g i s l a t u r e meant by the 
word ' r e c o n s t r u c t 1 to r e b u i l d ( t h a t I s , t o construct 
again the t h i n g which, as an e n t i t y , has been l o s t o r 
destroyed)} and the f a c t t h a t In r e c o n s t r u c t i o n some 
of the m a t e r i a l or p a r t s which entered Into the 
composition of the o r i g i n a l e n t i t y are used does not 
deprive I t of i t s d e s i g n a t i o n of a reconstructed 
t h i n g . To I l l u s t r a t e : If a house i s completely 
torn down, and i t s e n t i t y as a house destroyed, the 
f a c t that no m a t e r i a l was used In r e b u i l d i n g , except 
what had formerly been In the b u i l d i n g , as o r i g i n a l l y 
c o n s t r u c t e d , would not j u s t i f y one In sayi n g , 
wishing t o speak c o r r e c t l y , t h a t the house was 
r e p a i r e d , but rat h e r that I t was r e b u i l t , or recon
s t r u c t e d , " 
The term "remodel" has been d e f i n e d by Webster's New 

I n t e r n a t i o n a l D i c t i o n a r y , 2d Ed+, Unabridged, as f o l l o w s ! 
"To b u i l d anew, to r e c o n s t r u c t s " 

Thus, remodeling o r major s t r u c t u r a l changes appear t o con* 
template something more than mere r e p a i r s * but actu a l 
c o n s t r u c t i o n , r e b u i l d i n g , and reshaping of a buI IdIng. Enclosed 
please f i n d thermofax copy of an o p i n i o n under the date of 
June 4, 1952, Strauss t o Miner, Henry County Attorney, wherein 
we h e l d that " e j e c t i o n " r e f e r r e d t o In s e c t i o n 297.7 i n d i c a t e s 
remodeling o r major a l t e r a t i o n of e x i s t i n g b u i l d i n g s because 
" c o n s t r u c t i o n " Is w i t h i n the meaning of "erection".. 

It Is our o p i n i o n t h a t , based upon the f a c t s as presented 
In your l e t t e r , the remodeling contemplated by the school 
d I s t r 1 c t comes wl thIn the mean ing o f the words, "cons t r u c t I o n 
of schoolhouses", as found In s e c t i o n 276V!(7), Code 1958. 

Yours very t r u l y , 

TWfttbl 

mmm % RSHMAKH, J**-
Ass Istant 'Attorney General 



HEALTH: Optometry -- p a r t n e r s h i p of persons unlicensed as 
op t o m e t r i s t s -- Under the p r o v i s i o n s of s e c t i o n s I5H.1, 154.2 
and 154--.3, a p a r t n e r s h i p composed of persons unlicensed as 
o p t o m e t r i s t s cannot c a r r y on a p a r t n e r s h i p optometric p r a c t i c e . 

Dr. Edmund 6. Zimmerer, M.D., H.P.H. 
Commissioner of P u b l i c Health 
L O C A L 
Oear Dr. Zimmerer: 

We have your i n q u i r y of February 28, 1961, f o r an o p i n i o n 
as t o whether the h e i r s or b e n e f i c i a r i e s Of a deceased r e a l s t a r e d 
o p t o m e t r i s t , who ore not l i c e n s e d o p t o m e t r i s t s , can, as p a r t n e r s , 
continue the o p e r a t i o n of the p a r t n e r s h i p optometric p r a c t i c e of 
which the deceased was a member. 

In r e p l y t h e r e t o , we a d v i s e : 
S e c t i o n 154.1, Code 1958, as amended, de f i n e s "persons" 

deemed to be engaged in the p r a c t i c e of optometry in the 
f o l l o w i n g language: 

"'Optometry' d e f i n e d . For the purpose of 
t h i s t i t l e the f o l l o w i n g c l a s s e s of persons s h a l l 
be deemed to be engaged in the p r a c t i c e of optometry: 

"1. Persons employing any means other than the 
use of drugs, medicine or surgery f o r the measurement 
of the v i s u a l power and v i s u a l e f f i c i e n c y of the 
human eye) the p r e s c r i b i n g and adapting of l e n s e s , 
prisms and contact lenses, and the using or employing 
of v i s u a l t r a i n i n g or o c u l a r e x e r c i s e , f o r the a i d , 
r e l i e f or c o r r e c t i o n of v i s i o n . 

"2. Persons who a l l o w the p u b l i c to use any 
mechanical device f o r such purpose. 

"3. Persons who p u b l i c l y p r o f e s s to be o p t o m e t r i s t s 
and to assume the d u t i e s Incident to s a i d p r o f e s s i o n . " 
The question then i s : i s a p a r t n e r s h i p such a person or 

e n t i t y as can engage i n the p r a c t i c e of the p r o f e s s i o n of 
optometry In the State of Iowa? 

March 17, 1961 
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S e c t i o n 147.1 of the Code includes "optometry" In i t s 
d e f i n i t i o n of a p r o f e s s i o n . 

The general d e f i n i t i o n of " p a r t n e r s h i p " given in 68 C.J.S. 
398, s e c t i o n 1, reads: 

"A p a r t n e r s h i p i s a c o n t r a c t of two or more 
competent persons, to p l a c e t h e i r money, e f f e c t s , 
l a b o r , and s k i l l In lawful commerce or business, and 
t o d i v i d e the prof It and bear the l o s s , In c e r t a i n 
p r o p o r t i o n s . " 
A " p a r t n e r " Is d e f i n e d , 68 C.J.S. 404, thus: 

"A partner i s one of two or more as s o c i a t e d 
as j o i n t p r i n c i p a l s in c a r r y i n g on any business w i t h 
a view to j o i n t p r o f i t . " 
In the case of S t a t e y. K.Indy Opt Ica 1 Co., 216 Iowa 1157. 

248 N.W. 3 3 2 , I t was held that a c o r p o r a t i o n cannot l e g a l l y 
p r a c t i c e optometry* 

L i k e w i s e , a p a r t n e r s h i p as a person or e n t i t y , or a partner 
t h e r e o f , cannot q u a l i f y f o r a l i c e n s e t o p r a c t i c e optometry 
w i t h i n the d e f i n i t i o n s of a person deemed to be engaged In the 
p r a c t i c e or p r o f e s s i o n of optometry. 

As was s a i d In the case of S t a t e Board v. S a v e l l e , 90 Colo. 
177, 8 P. 2d 693, 697, c i t e d in the klndy case, supra, " * * * 
the r e l a t i o n of the dental p r a c t i t i o n e r to h i s p a t i e n t s and 
patrons must be p e r s o n a l . " And t h i s would be true Insofar as 
the r e l a t i o n s h i p s of o p t o m e t r i s t s and t h e i r p a t i e n t s or patrons 
were concerned. 

We f i n d In the Kindy case, at page 1163, t h i s f u r t h e r 
statement by the c o u r t : 

"We might suggest that there i s no d i f f e r e n c e , 
under our Code, in the law a p p l i c a b l e to the p r a c t i c e 
of d e n t i s t r y and optometry, and t h a t the general r u l e s 
l a i d down by the court are a l i k e a p p l i c a b l e to these 
as w e l l as a l l other of the 1earned p r o f e s s i o n s . " 
(Emphasis ours.) 
Therefore, under the above a u t h o r i t i e s . It i s our o p i n i o n 

t h a t a p a r t n e r s h i p composed of persons who are not l i c e n s e d 
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opt o m e t r i s t s cannot c a r r y on the op e r a t i o n of a p a r t n e r s h i p 
optometric p r a c t i c e , w i t h i n the p r o v i s i o n s of Chapter IS 1* of 
the Code, as smemied, and p a r t i c u l a r l y s e c t i o n s 154,1, 154*2 
and 154*3 thereof* 

R e s p e c t f u l l y submitted. 

FRANK 0. BIANCO 
A s s i s t a n t Attorney General 

FDBtbl 



TAXATION • mm* **» €*edit*; A valid debt awed la the Commodity Credit U i * 
Corporation evidenced by a chattel wortgagt aadneielsa eadaciiaia debt fat *«»•*«§ 
«f Money* Cwafts Tax (Sections 429.4, 429.5 and 429.6 (Cade of taw <195SJ). 

March 21, 1961 

CU A. Cady 
FranitllB Coaaty 

Sear Mr. Cady: 

Yittf reqvatt far an Attorney GanaraJ't Opinion of Fabwary 3, i961,lifts 

been rafetred U «w far answer. Yoor question i * stated a* follow* ̂  

*l hereby request an official opinion from year efftee concerning 
Chapter 429 of the 1958 Cade ef Iowa, and spsclflcaiiy Section 429.5 
tneW, relating to g c ^ faltti debt r ^ 

Franklin County Assessor Is c w h ^ e d with a situation srfiaraifl 
It l» Imperative he know whether or not jsesay awed to ths Commodity Credit 
Corporation on a earn ban Is to be cans I oared a deductible seed felt* debt 
In arriving at net meneys ami credits as provided m Section 4 2 9 3 af tha 
1958 Code of lew*,* 

T N applicable fade sections are 429.4,429.5 and 429,6 •. 
V 
•429.4 Dedactfons km moneys M la making up the 

psrten f* rasnired to l i s t , to have luted m assessed, including actual 
value i f H I M i »«* loan shares, he m i l be entitled to deduct treat the 
eetual valw thefts! s«ss 
h i * , and & addition thereto m mmm af five thousand dollars. 

* A f J wo interest-bear Ing moneys and credits ami accounts race I veils 
shah* b* tax exempt, but the five thousand dollar exemption as set tat In 
fete sasiiw shall not spply la the asaat snail nooiataftst-bearlai sways 
asd e r a a ^ ttai.accaust3 receivable extmptad harem snail exceed Hn than* 

> siaie* * * f M * ^ 
dollars when added to such mwintereat-btarteg moneys and cwditi and 
account* receivable." , 

U - 3 - / 5 * 



h$ G*c4-f*ttJ* 

* t # i i a ] 

and i|$ person i§ whom he la 

debt on 

Is a valid dfduGtlon 

27) 

S / ueiw ve that Uw answer te yaw question Is yes, a valid debt 

Loan Corporation Is a deductible cfcbt of &oney$ 

Vary truly years. 

Gary S, GUI . 
Spatial Assistant Attorney General 



1. Net income of real e s t a t e held as an endowment fund used f o r 
u n i v e r s i t y purposes does not c o n s t i t u t e "pecuniary p r o f i t " . 

2. House F i l e kOk as f i l e d February 20, 1961, would aooJLy to 
real e s t a t e now held by educational insfwtfetcffft,'aWaVtt 
as to any that Is a c q u i r e d subsequent to i t s enactment. 
Exemption from t a x a t i o n now enjoyed i s subject to revocation 

C by the l e g i s l a t u r e at any time, , 

Honorable W i l l I am F. Oerwaan J 

State Representative 
Statehouse 
L O C A L 

Dear Mr. Oenman; 

This w i l l acknowledge r e c e i p t of yours of the 27th I n s t , 
i n which you submit tho f o l l o w i n g ; 

" I would appreciate your o p i n i o n i n regard to the 
above named House F i l e (4u4) In regard to the 
f o l l o w i n g : 

1, Does the net income from the operation of 
r e a l e s t a t e held i n a u n i v e r s i t y endowment 
fund and wholly used f o r u n i v e r s i t y purposes 
without b e n e f i t to a t h i r d p a r t y , c o n s t i t u t e 
a 1 pecuniary p r o f i t 1 ? 

2. Is i t the i n t e n t of t h i s b i l l to apply to 
r e a l e s t a t e p r e s e n t l y held by educational 
I n s t i t u t i o n s or Is i t to apply only to r e a l 
e s t a t e acquired subsequent to t h i s b i l l be* 
coming law? 

" I would appreciate an immediate r e p l y . " 
i n r e p l y thereto I a d v i s e ; 
1. In answer to your question #1, 1 am of the o p i n i o n 

that tha net income of r e a l e s t a t e held as an endowment fund 
only used f o r u n i v e r s i t y purposes does not c o n s t i t u t e 
"pecuniary p r o f i t 1 . This c o n c l u s i o n Is based upon an o p i n i o n 

(*! - 3 - IU 
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of t h i s department appearing i n the attorney general's r e p o r t 
f o r 1928., a t page 79» where i n i n t e r p r e t i n g the f o l l o w i n g ex* 
emption s t a t u t e , being Chapter $1, Acts of the 34th General 
Assamb1yj 

"Real e s t a t e to the extent of not to exceed one hundred 
s i x t y acres in any c i v i l township, owned by any educa-
t l o n e ! i n s t i t u t i o n of t h i s s t a t e , as a p a r t of i t s 
endowment fund, s h a l l not be taxed." 

i t was, stated? 
"We are t h e r e f o r e of the o p i n i o n that the property owned 
by Coe College in the C i t y of Cedar Rapids i s exempt 
from t a x a t i o n , p r o v i d i n g same does not exceed One hundred 
s i x t y acres In any c i v i l township. The f a c t that such 
property i s rented w i l l make no d i f f e r e n c e i n the a p p l I -
c a t i o n of the r u l e . The property that Is exempt i s not 
l i m i t e d to non-income property* In f a c t such property 
would not be of much value as an endowment unless rents 
or p r o f i t s could be derived therefrom*" 
Support i s f u r t h e r found i n the case of Webster C i t y 

v> Wright County, ikk Iowa 502, 5Q*t, where a l i b r a r y having 
an endowment of $12$,000, and an annual income of more than 
$4,000, was held to be an educational i n s t i t u t i o n and exempt 
from t a x a t i o n under the f o l l o w i n g s t a t u t e : 

" A l l grounds and b u i l d i n g s used f o r p u b l i c l i b r a r i e s 
i n c l u d i n g l i b r a r i e s owned and kept up by p r i v a t e i n * 
d i v i d u a l s , a s s o c i a t i o n s or c o r p o r a t i o n s f o r p u b l i c use, 
and not f o r p r i v a t e p r o f i t s , and f o r l i t e r a r y , s c i e n t i f i c * 
c h a r i t a b l e , benevolent, a g r i c u l t u r a l and r e l i g i o u s i n s t i * 
t u t i o n s and s o c i e t i e s , devoted s o l e l y to the appropriate 
o b j e c t s of these i n s t i t u t i o n s , not exceeding one hundred 
and s i x t y acres i n extent, and not leased or otherwise 
used w i t h a view to pecuniary p r o f i t , * * * " 
2. In answer to your question #2? 1 would advise that 

i t i s the i n t e n t of t h i s b i l l as a matter of law to apply i t 
to r e a l e s t a t e now held by educational i n s t i t u t i o n s as w e l l 
as toiaay. t h a t ajrsi a c quired subsequent to t h i s enactment. This 
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view Is based upon the r u l e that t h i s exemption which these 
p r o p e r t i e s stay now enjoy, i s subject to revocation by the 
l e g i s l a t u r e at any time. The r u l e i s st a t e d i n the case of 
Shiner v. Jacobs* 62 Iowa 393, as f o l l o w s ! 

"The exemption provided f o r was an act of general 
l e g i s l a t i o n , i t was a p p l i c a b l e to a l l the p r a i r i e 
lands In the s t a t e , Every owner of lands was thereby 
i n v i t e d to devote a p a r t of h i s land t o the c u l t u r e 
of f o r e s t t r e e s . The law was not In the nature of a 
con t r a c t between the s t a t e and such land owners as 
a v a i l e d themselves of i t s p r o v i s i o n s , i t appear* t o 
be we!1 s e t t l e d t h a t , where an exemption from t a x a t i o n 
i s provided f o r by the general laws of the s t a t e , any 
subsequent l e g i s l a t u r e i s not thereby deprived of the 
power t o a l t e r the law and remove the exemption. 

People v* Roper, 35 629l 
l a s t Saginaw Manf, Co. v. The C i t y of East 

Saginaw, 19 Mich., 259; 
Same case, 13 Wallace, 373; 
Rector, e t c . , of C h r i s t ' s Church v. The County 

of Phi l a . , 24 Howard, 300; 
Hagar v. The Supervisors of Yolo Co., 

k7 C a l . , 222." 
and 84 C. 4, S., Section 239. t i t l e TAXATION, s t a t e s the r u l e 

as f o l l o w s : 

Except where an exemption i s a v a l i d c o n t r a c t , 
i t may be repealed or revoked. 
"By v i r t u e of the c o n t r o l of the s t a t e over the whole 
subject of t a x a t i o n , as discussed supra, s e c t i o n 4, 
i t i s always competent f o r the l e g i s l a t u r e , except where 
r e s t r i c t e d by the c o n t r a c t u a l nature of the grant, to 
repeal an e n t i r e or p a r t i a l exemption from t a x a t i o n , and 
Impose taxes on the property In question} and, there
f o r e , I f such a grant was not i n the nature of a con
t r a c t , but was a mere g r a t u i t y , or concession f o r which 
no p r i c e was p a i d or s e r v i c e rendered, i t i s at a l l times 
revocable a t the pleasure of the l e g i s l a t u r e ) and the 
grant of an exemption as a g r a t u i t y i s none the l e s s a 
g r a t u i t y because made on a c o n d i t i o n which has been com
p l i e d w i t h , Revocation of an exemption, In order to be 
e f f e c t i v e , must be based on an e x i s t i n g power In the gov
ernmental agency assuming t o e x e r c i s e i t * The presumption 
Is a g a i n s t I r r e v o c a b i l i t y of an exemption and, I f the 
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language of the grant Is s u s c e p t i b l e of a d i f f e r e n t con
s t r u c t i o n I t w i l l not be construed as contemplating an 
absolute and i r r e v o c a b l e exemption. 

Very t r u l y . 

0$ trash** 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



— • —p r i A r g ? , . T c r, -- On the a u t h o r i t y 
of the lntfern^l¥e^enue T?aJ Ing #4b-349 appearing i n the Internal 
Revenue Cumulative B u l l e t i n s , Rulings 1957 - Nos. 1-616, and 
PrentIce-Hal 1 on Federal Taxes, permanent volume, paragraph 
190,053, e n t i t l e d Stock Tr a n s f e r s , the State Is immune from 
f e d e r a l t r a n s f e r tax on the s a l e of c e r t a i n s e c u r i t i e s . v 
(SV<^re to K W W < » * , +̂ }-~f*>-CI) 

Mr* M. L. Abraharoson 
Treasurer of State 
L O C A L 

Mr, Charles R. Dayton 
Deputy Treasurer 

Dear Mr. Dayton: 

Reference i s herein made to your request f o r o p i n i o n as 
to the l i a b i l i t y of the State of Iowa to pay a f e d e r a l t r a n s 
f e r tax upon the s a l e of c e r t a i n s e c u r i t i e s part of the 
Iowa P u b l i c Employees' Retirement Fund. On the a u t h o r i t y of 
the Internal Revenue R u l i n g , #45-3^9, appearing in Internal 
Revenue Cumulative B u l l e t i n s , R u l i n g s 1957 & Nos. 1-616, the 
headnote of which r u l i n g s t a t e s : 

" S a l e s or t r a n s f e r s of corporate s e c u r i t i e s to or by a 
S t a t e , or a p o l i t i c a l s u b d i v i s i o n thereof, are subject 
to the documentary stamp tax. If the State or p o l i t i c a l 
s u b d i v i s i o n thereof Is a c t i n g in a governmental ca p a c i t y 
in the s a l e or t r a n s f e r , i t i s immune from the tax but 
the nonexempt party to the t r a n s a c t i o n i s l i a b l e f o r the 
tax." 

and Prentice-Hal 1 on Federal Taxes, Permanent Volume, Para
graph 190,053* e n t i t l e d Stock T r a n s f e r s , which s t a t e s : 

(190,289-A) Sales or t r a n s f e r s of stock to or by a 
State or I t s pel 111cat subdi v i s Jon, ^ The tax a p p l i es 
to s a l e s or t r a n s f e r s o f corporate s e c u r i t i e s to or by 
a S t a t e , or a p o l i t i c a l s u b d i v i s i o n thereof, i f the 
State or p o l i t i c a l s u b d i v i s i o n i s a c t i n g in a govern
mental c a p a c i t y i n the s a l e or t r a n s f e r , i t Is Immune 
from the tax but the nonexempt party t o the t r a n s a c t i o n 
i s l i a b l e f o r the tax. * * * Sec. 4321 Imposes a tax 
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on each s a l e or t r a n s f e r of shares or c e r t i f i c a t e s of 
stock, or o f r l c h i s to subscribe f o r or to r e c e i v e such 
shares or c e r t i f i c a t e s issued by a c o r p o r a t i o n . Sec, £331 
imposes a tax on each s a l e or t r a n s f e r of any c e r t i f i c a t e s 
of indebtedness, issued by a c o r p o r a t i o n . Sec. 4383 (How 
4384) provides» i n p a r t , that the documentary stamp tax 
s h a l l be p a i d by any person who makes, s i g n s , i s s u e s , or 
s e l l s any o f the documents and instruments s u b j e c t to the 
tax, or f o r whose use or b e n e f i t the same are made, Signed, 
issued, or s o l d . Thus, thb tax s h a l l be paid by any of 
the p a r t i e s t o a taxable t r a n s a c t i o n , or by any person f o r 
whose use or b e n e f i t the t r a n s a c t i o n i s made. * * * However, 
I f a State or p o l i t i c a l s u b d i v i s i o n thereof a c q u i r e s or 
disposes of corporate s e c u r i t i e s w h i l e a c t i n g i n i t s t r u l y 
governmental c a p a c i t y , i t i s considered immune from tha 
tax. A c c o r d i n g l y , In such cases, i t i s held that the 
Sta t e or p o l i t i c a l s u b d i v i s i o n thereof i s not l i a b l e f o r 
the t r a n s f e r taxes Imposed under Sec, 4311 and 4331, but 
the other or non-exempt par t y to the t r a n s a c t i o n Is l i a b l e 
f o r the tax under the dual l i a b i l i t y p r o v i s i o n s of Sec. 
4383 (now Sec, 4384), Rev. R u l . 57*349, 1*8 1957-30." 

the State i s immune from tie f e d e r a l t r a n s f e r tax, 

Very t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t Attorney General 

0Sjmmh4 



1. A County Board of Education would have no a u t h o r i t y to levy 
a tax f o r educational purposes without a l e g i s l a t i v e e nabling 
a c t . 

2. I f an enabling a c t i s adopted, unless I t so r e q u i r e d , there 
would be no n e c e s s i t y of submitting the p r o p o s i t i o n of l e v y 
ing a tax to the v o t e r s of the county. March 1961 

Mr. M. K, Roggensack 
Clayton County Attorney 
E l k a d e r , Iowa 

S-aa.-' hogget 

This w i l l acknowledge r e c e i p t of yours of the 16th 
l o s t , i n which you submitted the f o l l o w i n g . 

"The County Board of Education of Clayton County, Iowa, 
are hoping to have an e n a b l i n g act passed which would 
a u t h o r i z e them to make a county wide levy on a l l of 
the property i n Clayton County, Iowa, f o r school pur
poses. They would then in t u r n seek to b r i n g about 
e q u a l i z a t i o n of our schools by granting a i d from t h i s ^ 
fund to a l l of the schools of Clayton County on an 
average d a i l y attendance b a s i s . This would be help
f u l to the schools along the r i v e r , which have poor 
t a x i n g d i s t r i c t s and l o t s of students. They may not 
even need an enabling a c t f o r there i s no l i m i t as to 
how much the county board can;;tax. 

*'Tfeey are wondering; 
1, Can they tax f o r educational purposes as o u t l i n e d 
In t h i s l e t t e r without an enabling a c t . 
2, I f they can, or i f an enabling act i s passed, 
must they s t i l l submit the p r o p o s i t i o n to the v o t e r s 
of Clayton County, Iowa. 
"1 would be pleased to have your r e a c t i o n to t h i s , 
and any suggestions you wish to make, 
"With best personal regards." 

In r e p l y thereto I would advise you as f o l l o w s : 
I. i n answer to your question 1, 1 am of the o p i n i o n 

that your county board of education would have no a u t h o r i t y t o 
levy a tax f o r educational purposes without a l e g i s l a t i v e 

U ' - - 3 -If 
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ena b l i n g a c t . 
2. In answer to your question 2, I would say that i f 

an e n a b l i n g a c t Is adopted, there would be no n e c e s s i t y of 
subm i t t i n g the p r o p o s i t i o n of l e v y i n g to the voter s of Clay
ton County un l e s s the e n a b l i n g a c t so required. 

I know the Attorney General extends personal regards 
w i t h mine. 

Very t r u l y . 

OS.mmMt 

OSCAR 
F i r s t 

STRAUSS 
A s s i s t a n t Attorney General 



J. A c i v i l township Is mereiy a l e g a l s u b d i v i s i o n of the county f o r 
governmental purposes. 

2 . Code s e c t i o n 427.1.(11) a p p l i e s not only to farm land but a l s o 
to c i t'y property. 

3. C h a r i t a b l e i n s t i t u t i o n s have to pay taxes oo a l l of i t s property 
over and above i t s exemption of 320 acres in a s i n g l e c i v i l town-

A s h i p whether leased f o r pecuniary | r o f t t or not. 
fc i , A March 31. 1961 

Honorable Chester 0 . Hougen 
House o f Representatives 
Statehouse 
L O C A L 

Dear Mr. Hougen: 

This w i l l acknowledge r e c e i p t of yours of the 22nd i n s t . 
i n which you submitted the f o l l o w i n g ! 

"The Ways and Means Committee i n the House has r e * 
quested t h a t 1 o b t a i n an attorney general's o p i n i o n 
w i t h respect to House F i l e 404 attached, and w i t h 

' s p e c i f i c references to s e c t i o n s 427.9 and 427.11. 
(1) What i s the meaning of the words * c i v i l town

ship * in s e c t i o n 427.1H 
(2) Does s e c t i o n 427.11 apply only to farm land, 

or i s c i t y property included i n any respect? 
(3) Under s e c t i o n 427.9» do c h a r i t a b l e i n s t i t u 

t i o n s r e f e r r e d to t h e r e i n have t o pay taxes 
on a l l property which i s leased f o r pecuniary 
p r o f i t , and i f so, what i s the meaning of the 
words 'not exceeding 320 acres i n e x t e n t 1 ? 

"The purpose of the Ways and Means Committee i s t o 
tax a l l property owned by educational or c h a r i t a b l e 
i n s t i t u t i o n s which i s p r o f i t earning. 
"A r e p l y at your e a r l i e s t convenience w i l l be s i n c e r e l y 
a p p r e c i a t e d . " 

In r e p l y thereto 1 would advise as f o l l o w s : 
1. i n answer to your question It The meaning of the 

) words: ' c i v i l township' as used i n s e c t i o n 427.1(11), Code 
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1958, i s defined i n the case of In Re Appeal of Trustees, 185 

Iowa 434, 170 N.W, 813, at page 437 as f o l l o w s t 
"A c i v i l township i s merely a le g a l subdi vleisonf of rrthe 
county f o r governmental purposes. Township of West Bend 
v. Hunch, 52 Iowa 132. The se*era1 counties are d i v i d e d 
i n t o c i v i l townships by the r e s p e c t i v e boards of super
v i s o r s , and Incorporated towns and c l t i e s are e i t h e r con
terminous w i t h the c i v i l townships i n c l u d i n g them or are 
contained t h e r e i n . " 

2. in answer to your question 2: Sect ion 427.1(11), 
Code 1958, a p p l i e s not only to farm land but a l s o to c i t y 
property. That question Is answered in the case of i n Re Appeal 
of Trustees, supra, as f o l l o w s ) 

"Under the f i r s t amendment to Section 1304 of the Code, 
there can be no doubt that 'r e a l e s t a t e 4 included urban 
property, as we11 as farm lands. E i t h e r , i f held by an 
educational i n s t i t u t i o n as p a r t of i t s endowment, was 
@xe»pt from t a x a t i o n . Although the amendment was re
pealed, there i s no reason f o r saying that the words 
'r e a l estate'-were employed i n any other sense in the 
s u b s t i t u t e enacted by the t h i r t y - f o u r t h general assembly, 
The l i m i t a t i o n was of the area which should be exempt, and 
not of the kind of r e a l t y , whether urban or r u r a l , p l a t t e d 
or u n p l a t t e d . On!y the l i m i t e d area i n a s i n g l e c i v i l town
ship was made exempt." 

3* in answer to your question 3* I quote to you the 
p r o v i s i o n s of Section 427.1(9), Code 1958* 

"9, Property of r e l i g i o u s , l i t e r a r y , and c h a r i t a b l e 
s o c i e t i e s * A l l grounds and b u i l d i n g s used by l i t e r a r y , 
s c i e n t i f i c , c h a r i t a b l e , benevolent, a g r i c u l t u r a l , and 
r e l i g i o u s i n s t i t u t i o n s and s o c i e t i e s s o l e l y f o r t h e i r 
a p p r o p r i a t e o b j e c t s , not exceeding three hundred twenty 
acres i n extent and not leased or otherwise used w i t h a 
view to pecuniary p r o f i t * A l l deeds or leases by which 
such property i s held s h a l l be f i l e d f o r record before the 
property her in described s h a l l be omitted from the assess* 
stent 

I am of the o p i n i o n that under the terms of the foregoing 
s t a t u t e , property not exceeding three hundred twenty acres 
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Is exempt from t a x a t i o n provided t h a t i t i s not teased o r other
wise used w i t h a view to pecuniary p r o f i t , A l l other property 
embraced w i t h i n the terms of the foregoing s t a t u t e i s subject 
to t a x a t i o n , whether leased f o r pecuniary p r o f i t or not, I am 
a l s o of the o p i n i o n that the meaning of the words* "not exceed
ing three hundred twenty acres i n extent" as used i n the f o r e 
going numbered s t a t u t e d e s c r i b e s the l i m i t e d area In a s i n g l e 
c i v i l township that may be exempt. Comparable language of 
l i m i t a t i o n as used in s e c t i o n 4 2 7 . 1 ( H ) , Code 1958, was h e l d 
to a T i k e meaning. 

Very t r u l y , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t Attorney general 
0Stmmh4 



HEALTH: Board o f Nurse Examiners -- 1 i c e n s e s e d u c a t l o n a l 
s t a n d a r d s -- p r a c t i c a l n u r s e s I t i s a q u e s t i o n of f a c t , and 
w i t h i n the d i s c r e t Ion ar y power of the board of n urse examiners 
t o d e t e r m i n e and approve any c o u r s e o f s t u d y in q u e s t i o n , as 
t o whether o r not such c o u r s e o f s t u d y meets the s t a n d a r d s 
p r e s c r i b e d In the s t a t u t e , s e c t i o n 153,3(4), r e l a t i n g t o 
l i c e n s u r e o f p r a c t i c a l n u r s e s , 

Miss Vera M. Sage* R.N. 
Executive S e c r e t a r y 
Iowa Board of Nurse Examiners 
State Off Ice B u i l d i n g 
L O C A L 
Dear Miss Stage: 

I have your favor of recent date requesting o p i n i o n of 
t h i s Off ice as f o l l o w s : 

. "The Code of Iowa, Chapter 152 P r a c t i c e of 
Nursing. S e c t i o n 152.3 item k Licenses sets 
f o r t h t h i s requirement f o r p r a c t i c a l nurse 
licensure.. 'Have completed a course of study 
through the tenth grade in p u b l i c schools ofcs 
i t s e q u i v a l e n t In p a r o c h i a l or s e c u l a r schools'. 

"May we have your o p i n i o n about the f o l l o w i n g ? 
"Would an acceptable score on the General 

Educational Development Test p l u s a C e r t i f i c a t e 
of Equivalence of high school graduation from a 
U n i v e r s i t y Extension D i v i s i o n meet t h i s r e q u i r e 
ment? 

"A l e t t e r from the U n i v e r s i t y of Nebraska, 
U n i v e r s i t y Extension D i v i s i o n has prompted our 
request f o r an o p i n i o n . (Copy of l e t t e r e nclosed.)" 
In r e p l y t h e r e t o , we would advise: 
i t appears that your question presents a question of 

p o l i c y as towhat educational standards meet the t e s t s 
enunciated In the law, rather than a l e g a l problem. 
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The s t a t u t o r y requirement, s e c t i o n 153-3(4), Code 1958. 
i s s t a t e d thus: 

"Have completed a course of study through the 
tenth grade In p u b l i c schools or i t s e q u i v a l e n t in 
p a r o c h i a l or s e c u l a r s c h o o l s . W~*"!F~»» (emphasjs~"ours) 

, The s t a t e board of p u b l i c i n s t r u c t i o n has e s t a b l i s h e d 
minimum standards f o r courses of study through the t w e l f t h 
grade in p u b l i c s c h o o l s , (See Iowa Departmental Rules 1958 
and January 1961 Supplement, pp. 24 through 29 and amendments 
thereto*) 

The U n i v e r s i t y of Nebraska, U n i v e r s i t y Extension D i v i s i o n , 
(a s e c u l a r s c h o o l ) , has evolved a system or educational 
development in which they evaluate the i n t e l l e c t u a l c a p a b i l i t i e s 
of a student by g i v i n g trie students what Is denominated "General 
Educational Development Tests". Based oh the r e s u l t s of these 
t e s t s , a course of I n s t r u c t i o n i s then p r e s c r i b e d by which s a i d 
student may earn a " C e r t i f i c a t e of Equivalence" of high school 
graduation. We would assume then that t h i s would be e q u i v a l e n t 
to a course o f study through the t w e l f t h grade under the 
standards of the s t a t e board of p u b l i c i n s t r u c t i o n f o r p u b l i c 
schools. 

Therefore we advise that i t i s a question of f a c t , and 
w i t h i n the d i s c r e t i o n a r y power of the board of nurse examiners 
to determine and approve any course of study in q u e s t i o n , as 
to whether or not such course of study meets the standards 
?r e s c r i b e d in the s t a t u t e , s e c t i o n 153*3(4), r e l a t i n g t o 
(censure of p r a c t i c a l nurses. 

Yours t r u l y . 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FDBsbl 



HEALTH: Welfare -- r e s t r i c t e d h o s p i t a l s nurs ing or c u s t o d i a l 
homes -- c h i l d r e n ' s boarding homes lic e n s e s '•• Whether or not 
an a p p l i c a n t can q u a l i f y for a l i c e n s e tor a " r e s t r i c t e d h o s p i t a l " 
J s a question of f a c t to be determined by the Commissioner of 
H e a l t h , under the standards e s t a b l i s h e d by the Department ofHealth 
under the p r o v i s i o n s of the s t a t u t e s , sections 135B.4, 135B .5 , 
and 135B.7. The same Is true a s to nursing homes and c u s t o d i a l 
homes under sections 135C1 and 135C.2. Under Chapter 237. 
governing c h i l d r e n ' s boarding hones, being inMjM^O i?ater?£*with 
Chapter I35C, the Department of S o c i a l Welfare may a l s o l i c e n s e as 
a c h i l d r e n ' s hoarding home i n s t i t u t i o n s which have been l i c e n s e d 
as nursing or c u s t o d i a l homes, where the p a t i e n t s Include c h i l d r e n 
under the age of I * years. ( { 2 ^ ^ ^ ^ ^ ^ W > 

Mr. L. L. C a f f r e y , Chairman 
State Board of S o c i a l Welfare 
and 
Edmund G. Zimmerer, .MvD., M.P.H. 
Commissioner of P u b l i c Health . 
L O C A L 

Rei Tommle Dale Memorial Home 
Gentlemen: 

Reference Is mode to raquast f o r o p i n i o n of t h i s o f f l e a 
on the f o l l o w i n g questions: 

"We would l i k e an o p i n i o n from the Attorney 
General's o f f i c e r e l a t i v e to the f o l l o w i n g questions 
which have been r a i s e d by both the Department of 
Health and the Department of S o c i a l Welfare. 

" 1 . I * there any age l i m i t a t i o n with respect t o 
those persons who may p r o p e r l y be Included In the 
d e f i n i t i o n f o r a nursing home or c u s t o d i a l home as 
defin e d by Chapter 135 C, Code of Iowa? 

" 2 . Is It p o s s i b l e to r e s t r i c t , by departmental 
- r u l e s end r e g u l a t i o n s , the housing of a d u l t s and 
' persons under the age of 14 years in the same 'nursing 
home1 or custodiat home? 

"3. Does an operator p r o v i d i n g 'nursing home1 

or c u s t o d i a l home care f o r c h i l d r e n and youth under 
tho age of 14 years have to o b t a i n both a nursing 
home l i c e n s e , as provided In Chapter 135 C, and a 
c h i l d r e n ' s boarding home l i c e n s e es provided In 
Chapter 237?" 

• 
Tha matter of the l i c e n s u r e of the above•named home has 

been the subject of I n v e s t i g a t i o n since the f a l l of 1959. No ; 

b u i l d i n g had been constructed at thet time, and tha type of 
o p e r a t i o n was rather nebulous, except that I t was t o be a home 
f o r u n t r e l n a b l e children*' 
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The Department of S o c i a l Welfare end the S t e t e Department 
of Health have both been consulted from time to time es t o 
which department should l i c e n s e the o p e r a t i o n . 

Wo now understand that the b u i l d i n g has been completed 
end there Is on f i l e an a p p l i c a t i o n w i t h the S t a t e Deportment 
of Health f o r a " r e s t r i c t e d h o s p i t a l l i c e n s e " , as made by tho 
owner. This a p p l i c a t i o n has been submitted under the p r o v i s i o n s 
.of Chapter 1358 of the Code, as amended by Chapter 135* Law* 
o f the 58th General Assembly. The app l I c a b l e p r o v i s i o n s o f the 
lew governing the Issuance of such e l i c e n s e provides 

"1358.I D e f i n i t i o n s . As used In t h i s c h a p t e r i 
"1. ' H o s p i t a l ' means a place which Is devoted 

p r i m a r i l y to the maintenance and oper a t i o n of f a c i l i t i e s 
f o r the d i a g n o s i s , treatment or care over e p e r i o d 
exceeding twenty-four hours of two o r more nonrelated 
I n d i v i d u a l s s u f f e r i n g from l l l n o s s . i n j u r y , or d e f o r m i t y , 
or a place which Is devoted p r i m a r i l y to the rendering 
over a period exceeding t w e n t y f o u r hourscf o b s t e t r i c a l 
o r other medical or nursing care f o r two or more non* - -• 
r e l a t e d I n d i v i d u a l s , or any I n s t i t u t i o n , p l a c e , b u i l d i n g ': 

or agency In which any accomodation Is p r i m a r i l y maln» ' 
' t a l n e d , f u r n i s h e d or o f f e r e d f o r tho care over a p e r i o d 
J exceeding twenty-four hours of two or more nonrelated 

..; aged or In f i r m porsens r e q u i r i n g or r e c e i v i n g c h r c n l c o r , 
• convalescent c a r o i end s h a l l Include senator Tunis o r o t h e r 

r e l a t e d I n s t i t u t i o n s w i t h i n tho cleaning of t h i s chapter* 
Provided, however, nothing In t h i s chapter s h a l l epply 
t o h o t e l s or other s i m i l a r places that f u r n i s h o n l y 
food and l o d g i n g , or e i t h e r , to t h e i r guests. ' H o s p i t a l * 
s h a l l Include, In any event, any f a c i l i t i e s w holly o r 

. p a r t i a l l y constructed or to be constructed w i t h f e d e r a l 
f i n a n c i a l a s s i s t a n c e , pursuant to P u b l i c Law 725, 79th 
Congress, approved August 13* 1946. * • •* " 

"135B.2 Purpose. The purpose of t h i s chapter Is t o 
provide f o r the development, establishment and enforcement 
of b a s i c standards (1) f o r the care and treatment of 
I n d i v i d u a l s In h o s p i t a l s end (2) f o r the c o n s t r u c t i o n , . 
maintenance end o p e r a t i o n of such h o s p i t a l s , which. In . : 
the l i g h t of e x i s t i n g knowledge, w i l l promote safe and * . 
adequate treatment of such I n d i v i d u a l s In h o s p i t a l s . In 
the I n t e r e s t of tha h e a l t h , w e l f a r e and s a f e t y o f tna .* , 
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"1358.4 A p p l i c a t i o n f o r l i c e n s e . Licenses 
s h a l l be obtained from the s t a t e department of 
h e a l t h . * * * » 

"1358.5 Issuance and renewal of l i c e n s e . Upon 
1 r e c e i p t of an a p p l i c a t i o n f o r l i c e n s e and the l i c e n s e 

f e e , the s t a t e department of he a l t h s h a l l issue a 
l i c e n s e i f the a p p l i c a n t and h o s p i t a l f a c i l i t i e s 
comply wi t h the p r o v i s i o n s of t h i s chapter and the 
reg u l a t i o n s of the s a i d department. Each such l i c e n s e , 
unless sooner suspended or revoked, s h a l l be renewable 
annually upon payment of ten d o l l a r s and upon f i l i n g by 
the l i c e n s e e , and approval by the department, or an , . 
annual report upon such uniform dates and c o n t a i n i n g 
such Information In such form as the state department 
of health, with the advice of the h o s p i t a l l i c e n s i n g 
board, s h a l l p r e s c r i b e by r e g u l a t i o n . Licenses issued 
hereunder i h a l l be e i t h e r general or r e s t r i c t e d in form. 
Where the f a c i l i t i e s of an a p p l i c a n t f o r h o s p i t a l l i c e n s e 
are s u i t a b l e or adequate f o r o n l y c e r t a i n types of 
ho s p i t a l care or treatment, tho s p e c i f i c types of care 
or treatment f o r which such h o s p i t a l Is prop e r l y equipped 
s h a l l be set f o r t h on tho face of the l i c e n s e and the 
lawful operation of the h o s p i t a l s h a l l be thereby r e s t r i c t e d 
to the types of care and treatment so s p e c i f i e d . Each 
l i c e n s e s h a l l be issued o n l y f o r the premises and persons 
or governmental u n i t s named in the a p p l i c a t i o n and s h a l l 
not be t r a n s f e r a b l e or assignable except with the w r i t t e n 
approval of the s t a t e department of h e a l t h . Licenses 
s h a l l be posted In a conspicuous place on the l i c e n s e d 
premises as pr e s c r i b e d by r e g u l a t i o n of the s a i d 
dopartment." , 

Pursuant to the p r o v i s i o n s of section 135B.7, the depart* 
ment has promulgated r u l e s , regulat Ions and standards with 
respect to the d i f f e r e n t types of h o s p i t a l s to be 11 censed 
as may be designed to f u r t h e r the accomplishment of tha 
purposes of the chapter. (See Iowa Departmental Rules, 1958, 
page 123 et scq., as amended.) 

We have been advised that the group of u n t r a i n e b l e c h i l d r e n 
for whom medical care w i l l be fur n i s h e d comprise a group ranging 
from Infants to c h i l d r e n ten years of age, and that the home 
w i l l provide a v a r i e t y of treatments f o r u n t r a l n a b l e c h i l d r e n 
which w i l l include heat therapy, hydrotherapy, massage and sun 
baths. In a d d i t i o n , p r o v i s i o n s w i l l be made f o r a d m i n i s t e r i n g 
oxygen when necessary, as we l l as Intravenous feedings and 
subcutaneous feedings. A l l of the c h i l d r e n w i l l be s t r i c t l y 
bad patients and wheel c h a i r p a t i e n t s . 
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The supervisory s t a f f w i l l cons I at of three r e g i s t e r e d 
nurses, ten p r a c t i c a l nurses, and one d i e t i t i a n . The Immediate 
s u p e r v i s i o n w i l l be under the d i r e c t i o n of the owner, Mr, 
J . L. Torgerson, and one of the r e g i s t e r e d nurses. 

The a p p l i c a t i o n f o r the r e s t r i c t e d h o s p i t a l l i c e n s e c o n t a i n s 
the statement that two doctors w i l l be associated and on c a l l , 
one In charge of labo r a t o r y and one In charge of X*ray. 

In the a p p l i c a t i o n on the quest lorn Is the h o s p i t a l 
a c c r e d i t e d by A.M.A. R e g i s t r y ? , the answer wati "No a c c r e d i 
t a t i o n has been requested by the a p p l i c a n t . " 

The law provides, In s e c t i o n l35B.5t "Upon r e c e i p t of an 
a p p l i c a t i o n f o r l i c e n s e and the l i c e n s e fee, the s t a t e d e p a r t * 
ment of health s h a l l Issue a l i c e n s e If the a p p l i c a n t and 
h o s p i t a l f a c i l i t i e s comply wi t h the p r o v i s i o n s ot t h i s chapter 
and the regula t i o n s ot the s a i d department." (Emphasis o u r s ) : . ̂  
The law f u r t h e r provides the st a t e department of h e a l t h may 
req u i r e a f f i r m a t i v e evidence of a b i l i t y to comply wi t h such 
reasonable standards, r u l e s and r e g u l a t i o n s as may be l a w f u l l y 
Er a s e r i b e d hereunder. Said standards, r u l e s and r e g u l a t i o n s 
ave been p r e s c r i b e d . (See Iowa Departmental Rules, 1956) 

We c a l l your a t t e n t i o n to t h i s s i g n i f i c a n t act of the 
l e g i s l a t u r e , in adopting the amendment (Chapter 135, Laws of the 
58th G. A.), wherein three types of homes were s t r i c k e n from 
the d e f i n i t i o n of h o s p i t a l s as contained in s e c t i o n 1358.1, • 
1.3., " r e s t homes, nursing homes, boarding homes". 

The matter to be determined, t h e r e f o r e , i s whether tha 
a p p l i c a n t ' s I n s t i t u t i o n f a l l s w i t h i n tha c l a s s i f i c a t i o n of a 
general or r e s t r i c t e d h o s p i t a l 1 or a " r e s t home", "nursing 
home", or "boarding home", which are no longer d e f i n e d es 
h o s p i t a l s . 

Therefore, whether or not the a p p l i c a n t I n s t i t u t i o n , 
wherein the a p p l i c a t i o n s t a t e s as to c l a s s i f i c a t i o n of i n s t i t u t i o n 
" r e s t r i c t e d h o s p i t a l f o r mentally and p h y s i c a l l y retarded 
c h i l d r e n " meets the standards of such a h o s p i t a l f o r the 
treatment of such p a t i e n t s , as opposed to the care by n u r s i n g 
of such p a t i e n t s , Is a question of f a c t , s o l e l y w i t h i n the 
d i s c r e t i o n a r y powers of the Commissioner a c t i n g as heed of 
the s t a t e department of h e a l t h , which I t charged w i t h tha 
duty of Issuing such l i c e n s e s . 

In the a l t e r n a t i v e , t h i s I n s t i t u t i o n may q u a l i f y and 
»be l i c e n s e d as a nursing home or c u s t o d i a l home. The a p p l i c a b l e 
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s t a t u t e i s Chapter I35C, Code of 1958. Nursing homes and 
c u s t o d i a l homes are defined thust 

"I35C.I D e f i n i t i o n s . As used in t h i s chapter 1 
"1. 'Nursing home' means any I n s t i t u t i o n , p l a c e , 

b u i l d i n g or agency which Is devoted p r i m a r i l y tothe 
maintenance and operation of f a c i l i t i e s f o r the housing, 
f o r a period exceeding twenty-four hours, and f o r pro* 
v l d i n g s k i l l e d n ursing care and r e l a t e d medical s e r v i c e s 
f o r , two or more nonrelated i n d i v i d u a l s who are not 
acute l y i l l anti not in need of h o s p i t a l care, but who, 

- by reason of age, i l l n e s s , d isease, I n j u r y , convalescence 
or p h y s i c a l or mental i n f i r m i t y need such care. Nursing 
home does not Include h o s p i t a l s or c u s t o d i a l homes. 

r' "?. 'Custodial home* means any I n s t i t u t i o n , p l a c e , 
b u i l d i n g or agency which i s devoted p r i m a r i l y to the 
maintenance and operation of f a c i l i t i e s f o r the housing, 
f o r a period exceeding twenty-four hours, and f o r care In 
excess of food, s h e l t e r , laundry or s e r v i c e s Incident 

j thereto f o r , two or rrore nonrelated i n d i v i d u a l s who are 
not in need of nursing care or r e l a t e d medical s e r v i c e s 
but who, by reason of age, I l l n e s s , d i s e a s e , I n j u r y , 
convalescence or p h y s i c a l or mental I n f i r m i t y are unable 
to care f o r themselves. Custodial home does not mean 
h o s p i t a l s or nursing homes." 

There Is a d i s t i n c t i o n In the type of care each may supply. 
Nursing homes may provide " s k i l l e d nursing care and r e l a t e d 
medical s e r v i c e s f o r * * * who are not acute 1v i l l and not In 
need of h o s p i t a l care, but who, by reason of * * * p h y s i c a l or 
mental I n f i r m i t y need such care." 

Li k e w i s e , c u s t o d i a l homes may provide " f o r care In excess 
of food, s h e l t e r , laundry or s e r v i c e s Incident ttareto * * * who 
are not In need of nursing care or r e l a t e d medical s e r v i c e s 
but who, by reason of * p h y s i c a l or mental I n f i r m i t y are 
unable to care f o r themselves. 

The p a t i e n t s f o r which care i s contemplated In the 
i n s t i t u t i o n In question are a group ranging from i n f a n t s t o 
c h i l d r e n ten yeors of age. The above p r o v i s i o n of the law does 
not s p e c i f y age as a c r i t e r i a f o r admission. Although It speaks 
of persons "by reason of age". It includes other c a t e g o r i e s , 
Inter a l i a , persons of " p h y s i c a l or mental I n f i r m i t y " . Age_ 
is not a l i m i t i n g f a c t o r to one a f f l i c t e d w i t h p h y s i c a l o r 

'mental i n f i r m i t i e s . 
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Therefore, in answer to question one, It Is our o p i n i o n 
that there Is no age l i m i t a t i o n w i t h respect to those persons 
who may properly be included In the d e f i n i t i o n f o r cere I n — -
a nursing home or c u s t o d i a l home. 

In answer to question two, It Is our op i n i o n that there 
Is no s t a t u t o r y a u t h o r i t y granted whereby, by departmental 
r u l e s and r e g u l a t i o n s , the housing of a d u l t s and persons under 
the age of 14 years In the same nursing home or c u s t o d i a l 
home may be r e s t r i c t e d . 

» 
Whether s a i d i n s t i t u t i o n s h a l l be l i c e n s e d as a n u r s i n g 

home or c u s t o d i a l home Is a l s o a f a c t u a l question t o be . ' 
determined by the Commissioner of Hea l t h . 

To answer your t h i r d query, we must advert to the pro* .. 
v i s i o n s of Chapter 237 of the Code, wherein we f i n d the 
f o l l o w i n g i 

" 2 3 7 , 2 'Children's boarding home' de f i n e d . Any 
Karson who receives f o r Care and treatment or has In 

is custody at any one time more than two c h i l d r e n 
under the age of fourteen years unattended by parent 

; • or guardian, f o r the purpose of p r o v i d i n g them w i t h 
> food, care, and lodging, except c h i l d r e n r e l a t e d to 

him by blood or marrlago, and except c h i l d r e n r e c e i v e d 
by htm with the intent of adopting them Into h i s own 

: f a m i l y , shol1 be deemed to maintain a c h i l d r e n ' s 
boarding home. This d e f i n i t i o n s h a l l not Include any 

V person who, without compensation, i s c a r i n g f o r c h i l d r e n 
f o r a temporary p e r i o d . " 

" 2 3 7 . 3 Power to l i c e n s e . The s t a t e board of 
,X s o c i a l welfare i s hereby empowered to grant a l i c e n s e 

f o r one year f o r the conduct of any c h i l d r e n ' s boarding 
home that Is fo r the p u b l i c good, that has adequate 
equipment f o r the work which It undertakes, and tha t i s 
conducted by a reputable and responsible person." 

"237.4 Conditions to g r a n t i n g . No such l i c e n s e 
• s h a l l be Issued unless the premises are In a f i t 
s a n i t a r y c o n d i t i o n , and the a p p l i c a t i o n f o r such 
l i c e n s e s h a l l have been approved by the s t a t e depart
ment of h e a l t h . " 
The primary o b j e c t i v e of tbe i n s t i t u t i o n In quest i o n , as 

we understand the f a c t s , Is to provide nursing or medical care 
f o r c h i l d r e n ranging In age from i n f a n t s to ten years of age. 
We note i t Is provided that the department of he a l t h s h a l l 
approve the a p p l i c a t i o n f o r l i c e n s e of a c h i l d r e n ' s boarding 
home, and that no l i c e n s e s h a l l be Issued unless the premises 
are In a f i t s a n i t a r y c o n d i t i o n , the Inference being t h a t 
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the department of h e a l t h must pass upon t h i s q u e s t i o n . The 
st a t u t e s governing nursing and c u s t o d i a l homes and c h i l d r e n ' s 
boarding homes are i n t e r r e l a t e d . 

We b e l i e v e that the r u l e of c o n s t r u c t i o n of p a r i materia 
a p p l l e s here. 

Statu t e s In " p a r i materia' 1 which are s t a t u t e s r e l a t i n g 
to same subject matter, must be construed together. (See 
Lucchesi v. State Board of E q u a l i z a t i o n , 31 P.2d 800, 802, 
13/ C a l . App. W.) 3 • 

Therefore, In answer to your t h i r d q u e s t i o n , the s a i d • 
I n s t i t u t i o n may a l s o be l i c e n s e d as a c h i l d r e n ' s boarding 
home under Chapter 237 of the Code. 

R e s p e c t f u l l y submitted. 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FOB.bl 

) 



TAXATION: Real, Personal, Moneys & Credits, and Business ^ofpofaitofl l$mf i 
Where public library is sale beneficiary of a trust, all property of the trust and a i l 
tmsm of the trust are eseaat tram taxation, tea £oda Secpas 427,1(11), 
.417.1 (8), 427.1 (10) and 422.34 (2). U f 0 fc r k a v ^ T 

Samuel 0. Erhardt 
Wapello County Attorney 
Wapello Csunty Court Haass 
Ottumwa, Iowa 

Dear Mr. Erhardt: 

This will acknowledge receipt of your request for an Attorney General's 

Opinion dated February 27, 1961, wherein you present the following question 

"Where a trust has as Us only beneficiary a municipal 
\ owned public library, is the trust liable for personal or real 

property taxes and business tax on corporations ?" 

The applicable Code sesUon* are 427.1 (8), 427.1 (10) and 427.1 £11), 

Code of Iowa (1958)1 
a427.1 Exemptions. The following classes of property 

shall not be taxed: 

"3. Libraries and art galleries. All grounds and buildings 
used for public libraries, public ait galleries, and libraries and art 
galleries owned and seat by off vale individuals, associations, or 
corporations, for public use and sot for private profit. 

n * * * 

* 10. Personal property of institutions and students. 
and credits belonging exclusively to the Institutions named In sub
sections 7, 8, and 9 and devoted solely to sustaining them, but not 
exceeding in amount or Income the aroount prescribed by their charters 
or articles of incorporation; and the books, papers, pictsres, works 
of art, apparatus, and other personal property belonging to such instit
utions and used solely lor the purposes contemplated in said subsections 
and the like property of students in such institutions used for their education, 



"11. Property of educatm**institutions. Realestate owned 
by any educationaiinstltulon of this state as a part of its endowment 
fund, to the extent of one hundred sixty acres in any civil township. 
Every educational Institution claiming an exemption under the provisions 
of this sobsection shall file with the assessor not later than February 1 
of the year for which such exemption Is requested, a statement upon 
forms to be pfsscribed by the state tax commission, describing and loca
ting the property upon which such exemption Is claimed." 

Iowa Code Section 427.1 (11) is applicable because of the case of Webster 

$ttr*. Wrlgmtaitety (1909), JL44 law* $m 123 N.W. 19S? 24 L.R.A., H.S. 

1205; held that Ubftries are educational institutions. 

It is axieroailc that the beneficial Interest determines the taxability or non-

taxability of a trust. (Etisworth College v. Emmett County, 156 la. 52, 135 N.W. 

594). 

Therefore, in regard to real property, the library may own up to 160 acres in 

any single township and it will be exempt from real property taxes without regard as to 

Whether or not a prof it is made from this real property. (Appeal of Trustee of Iowa 

College, 185 la. 434; 170 N.W. 813). 

Iowa Code Section 427.1 <10), exempts personal property, Including moneys 

and credits, of libraries from taxation, provided the property is used "solely for the 

purpose contemplated in said subsection (here, 4 2 7 0 1 (8))." 

In regard to the business corporation tax, Section 422,34 (2) would exempt 

this trust from that tax since, as set out above, a library is an educational Institution, 

Very truly yours. 

bjf 



' - * ^ The governing body of Drainage 
0 1 s t r l e t Ci$bi*'f%n Ses MO fnes^ County, Iowa,"does not have a u t h o r i t y 
to invest funds received from the United States Government, repre
s e n t i n g damages t o the drainage d i s t r i c t due to the operation of 
M i s s i s s i p p i R i v e r Navigation Pools, in c e r t i f i c a t e s of deposit 
>of approved banks and lending i n s t i t u t i o n s . 

Mr, T. K. Ford 
Oes Moines County Attorney 
B u r l i n g t o n , Iowa 

^ O e a r Mr* Fordi 

Reference i s h e r e i n made to yours of the 3rd I n s t , i n which 
you submitted the following? 

"Drainage D i s t r i c t Number 7 i n Oes Moines County has 
received $452,419.00 from the United S t a t e s Government 
which represents damages to the Drainage D i s t r i c t due t o 
the o p e r a t i o n o f M i s s i s s i p p i R i v e r Navigation Pools. 
This Stan was received under circumstances encompassed 
w i t h i n S e c t i o n 455.162 of the 1958 Code of Iowa and 
breaks down as f o l l o w s * 

1. Cost of pumping increased seepage $ 9,150.00 
2. United S t a t e s share of annual 

deprac1at1on 1,296,00 
3. T o t a l annua! c o s t 10,446.0© 
4. Total annual cost c a p ! t a l I z e d a t 

2 $m 379,855,00 
5. Lump sum share of d e p r e c i a t i o n 14,79^.00 
6. Remedial work ( a d d i t i o n a l 

f a c i l i t i e s ) plumbing, e t c * 57 ,770,0c 

"Pursuant t o the p r o v i s i o n s of paragraph two of s e c t i o n 
455.162, tha governing body of the d i s t r i c t made a p p l i c a 
t i o n to tha D i s t r i c t Court and received a u t h o r i t y t o i n * 
v e s t $379,855.00 i n United S t a t e s Treasury Bonds, The 
governing body d e s i r e s to Invest $10,000.00 each i n s i x 
approved Oes Moines County banks and lending i n s t i t u t i o n s 
i n c e r t i f i c a t e s of d e p o s i t s f o r s i x months. The $60,000.00 
Involved w i l l not and cannot be used u n t i l October of 1961. 

U 1 - 3 - M 
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"The drainage d i s t r i c t takes the p o s i t i o n t h a t t h i s $60,000.00 
which Is p r e s e n t l y In the custody of the Oes Moines County 
Treasurer Is not " p u b l i c funds' 1 w i t h i n the meaning of Sec* 
t i o n 452,10 of the 1958 Code of Iowa i n d they f u r t h e r argue 
that these funds, having bean received from the United States 
Government, are not " i n h i s hands1* w i t h i n the meaning of 
Section 452.10 and they t h e r e f o r e a s s e r t t h e i r a u t h o r i t y to 
i n v e s t In these c e r t i f i c a t e s of d e p o s i t . 

"We have examined Se c t i o n s 452.10, 455*9, 455,61, 455.162 
and a l l other r e l a t e d s e c t i o n s and chapters. 

"We are unable t o f i n d any law that appears to be even 
reasonably c o n c l u s i v e on the questions imposed here and 
t h e r e f o r e ask your oplnlomtes to whether these funds are 
governed and c o n t r o l l e d by the p r o v i s i o n s of 452,10, and 
i n the event t h a t you answer I t In the negative whether 
the drainage d i s t r i c t governing body has a u t h o r i t y to In* 
vest these f u n d i In c e r t i f i c a t e s o f deposit of approved 
banks and l e n d i n g i n s t i t u t i o n s , 

"Since these funds w i l l be used around October 1st, I t i s 
q u i t e important that we have an e a r l y answer or there 
w i l l not be time f o r p r o f i t a b l e Investment o f i a i d funds," 

In r e p l y t h e r e t o I advise as f o l l o w s ! 
S e c t i o n 455.162, Code 1958, among other t h i n g s , provides the 
f o l l o w i n g ; 

•»* * * 
" i f - a lump sum settlement Is made between the Un1 ted S t a t e s 
and the d i s t r i c t t o provide an annual payment of income 
therefrom, the county t r e a s u r e r of the county In which the 
greater p o r t i o n of the d i s t r i c t I t s i t u a t e d s h a l l be cus
todian of such p r i n c i p a l fund* The governing body of the 
d i s t r i c t s h a l l apply t o the d i s t r i c t court f o r a u t h o r i t y 
to i n v e s t s a i d fund as provided by s e c t i o n 682.23, i n ad
d i t i o n t o the investments t h e r e i n approved the court may 
a u t h o r i s e investment of s a i d fund In interest bearing bond9 
or warrants o f s a i d d i s t r i c t . The income from s a i d fund 
s h a l l be d i s b u r s e d by d i r e c t i o n of the governing body of 
the d i s t r i c t , " 

T h i s i s the a u t h o r i t y In tha d i s t r i c t to Invest the fund r e f e r r e d 
t o In the s e c t i o n , and investments t h e r e i n s p e c i f i e d exclude the 
power In the d i s t r i c t to invest otherwise than as t h e r e i n s p e c i f i e d . 
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Th i s Is w i t h i n tha r u l e of e x p r e s s i o unius e s t e x c l u s i o a l t e r l u s 
t h a t only those powers are granted which are ex p r e s s l y or by neces
sary I m p l i c a t i o n conferred w i t h the e f f e c t u s u a l l y to accomplish 
a r a t h e r s t r i c t i n t e r p r e t a t i o n of the powers otherwise* Under 
t h i s r u l e the d i s t r i c t i s l i m i t e d i n i n v e s t i n g the foregoing 
money i n the manner p r e s c r i b e d i n the s t a t u t e . This does not 
Include investment In bank c e r t i f i c a t e s of deposi t . See 
Sutherland S t a t u t o r y C o n s t r u c t i o n . 3rd E d i t i o n , Volume 3# page 
268, e t seq. 

Tours very t r u l y , 

OSimmW* 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



, HEALTH: County h o s p i t a l s -- use of rad i o l o g y by c h i r o p r a c t o r s 
Under the p r o v i s i o n s of s e c t i o n s 151, l, I35B.Z0(Z) and 135B.ZZ, 
a c h i r o p r a c t o r cannot use the f a c i l i t i e s of a county h o s p i t a l 
to t r e a t p a t i e n t s by the use of r a d i o l o g y , except under the 
d i r e c t i o n and s u p e r v i s i o n of a doctor as defined in s e c t i o n 

Mr. Richard 0. Morr 
Lucas County Attorney 
C h e r i t o n , lowa 
Dear Mr, Morr: 

Your l e t t e r o f February 11, 1061 has been r e f e r r e d to 
the w r i t e r f o r r e p l y , and s t a t e s the f o l l o w i n g : 

"The Lucas County H o s p i t a l Hoard has requested 
that 1 o b t a i n an o p i n i o n from your o f f i c e r e l a t i v e to 
the use of the County H o s p i t a l ' s r a d i o l o g y f a c i l i t i e s 
by c h i r o p r a c t o r s p r a c t i c i n g In the h o s p i t a l . I t 
Would seem that there Is no question but th a t a Lucas 
County c h i r o p r a c t o r could h o s p i t a l i z e and t r e a t a 
Lucas County r e s i d e n t at the County H o s p i t a l , i f the 
l o c a l Board saw f i t to a l l o w tha c h i r o p r a c t o r t o admit 
h 1 s pat I en t s t o the hosp 11 a I Op In ions of At t o r ney 
Genera! 193$, p* 32 U< 

"The quest i o n : Does Chapter 1356 of the 1958 
Code of Iowa p r o h i b i t d u l y !1 censed c h i r o p r a c t o r s 
allowed t o p r a c t i c e in the County H o s p i t a l by the 
H o s p i t a l Board from u t i l i z i n g r a d i o l o g y f a c i l i t i e s 
Of the h o s p i t a l in t r e a t i n g t h e i r p a t i e n t s ? 

" S e c t i o n 135B.20(2) d e f i n e s 'doctor' as 'any 
person l i c e n s e d to p r a c t i c e medicine and surgery or 
osteopathy or osteopathy and surgery , n t h i s s t a t e , 1 

S e c t i o n I35B,22 provides t h a t r a d i o l o g y s e r v i c e s 
' * * * must be performed by or under the d i r e c t i o n 
and s u p e r v i s i o n of a doctor * * * .* i t would seem 
from the above that a c h i r o p r a c t o r could not a v a l ! 
himself and h i s p a t i e n t of r a d i o l o g y f a c i l i t i e s of 
the h o s p i t a l , even though the scope of h i s p r o f e s s i o n 
would l a w f u l l y Include the use Of r a d i o l o g y th h i s 
treatment of p a t i e n t s , 

" I t would seem that Chapter 135B was enacted as 
a l i m i t a t i o n on h o s p i t a l s , f a t h e r than on the medical 
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pr o f e s s i o n I t s e l f , I t a l s o f o l l o w s t h a t s i n c e 
c h i r o p r a c t o r s are allowed t o p r a c t i c e in the County 
H o s p i t a l , I t would seam that they should he permitted 
to u t i l i s e a l l the h o s p i t a l f a c i l i t i e s , the use of 
which i s compatible w i t h and w i t h i n the scope of 
t h e i r p r a c t i c e . 

"The problem here a r i s e s p r i m a r i l y In the 
d e f i n i t i o n of 'doctor' In S e c t i o n 1358.20(2). 
Section 147.74 of the 1958 Code of Iowa provides 
that a c h i r o p r a c t o r may use the p r e f i x 'doctor' 
in h o l d i n g himself out p r o f e s s i o n a l l y to the p u b l i c . 
There Is T i t t l e question but what c h i r o p r a c t o r s are 
commonly r e f e r r e d t o as 'doctors* by the general p u b l i c . 
The d e f i n i t i o n of 'doctor' In S e c t i o n 1358.20(2) in 
It s narrowest c o n s t r u c t i o n would prevent a l s o an o r a l 
surgeon from u t i l i z i n g r a d i o l o g y f a c i l i t i e s of the 
h o s p i t a l , i n that even though Se c t i o n 1356*3I makes 
reference t o the p r a c t i c e of o r a l surgery and provides 
that that ' p r a c t i c e * s h a l l not be e f f e c t e d or l i m i t e d 
by the Chapter - the o r a l surgeon would s t i l l be 
p r o h i b i t e d from u t i l i z i n g r a d i o l o g y f a c i l i t i e s of 
the h o s p i t a l without having a doctor d i r e c t and super
v i s e the s e r v i c e . I t would seam from t h i s then t h a t 
the l e g i s l a t u r e d i d not intend t o exclude e i t h e r the 
p r a c t i t i o n e r o f c h i r o p r a c t i c or o r a l surgery from 
u t i l i z i n g County H o s p i t a l Radiology f a c i l i t i e s by 
the enactment of the Chapter i n v o l v e d , nor d i d I t 
intend t o f u r t h e r narrow the scope of t h e i r p r o f e s s i o n 
If they were t r e a t i n g t h e i r p a t i e n t In a County 
H o s p i t a l * 

"X-Ray f a c i l i t i e s are the phase of r a d i o l o g y 
concerned w i t h h e r e i n . " 
in r e p l y t h e r e t o , we advise as f o l l o w s : 
Tour question Involves the scope end the l i m i t s of the 

p r a c t i c e of c h i r o p r a c t i c . The Code d e f i n e s " c h i r o p r a c t i c " as 
follows-. 

"151.1 ' C h i r o p r a c t i c ' defined,: For the purpose 
of t h i s t i t l e the f o l l o w i n g c l a s s e s of persons s h a l l 
be deemed t o be engaged i n the p r a c t i c e of c h i r o p r a c t i c : 

"1. Persons P u b l i c l y p r o f e s s i n g to be c h i r o 
p r a c t o r s or p u b l i c l y p r o f e s s i n g t o assume the d u t i e s 
i n c i d e n t t o the p r a c t i c e of c h i r o p r a c t i c * 
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"2. Parsons who t r e a t human ailments by tha 
adjustment by hand of the a r t i c u l a t i o n s of the 
spine or by other I n c i d e n t a l adjustments." 

I t i s a r e s t r i c t e d form of the p r a c t i c e of medicine. In 
the case of Lowman v. Kuecher. 246 Iowa 1227, 71 N.W. 2d 586, 
52 A.t.R. 2d I$86, I t Is s a i d : 

"there can be no question but that the p r a c t i c e 
of c h i r o p r a c t i c i s the p r a c t i c e of medicine, although 
in a r e s t r i c t e d form* This court so s t a t e d in St a t e 
v. Boston, 226 Iowa 429, 437, 278 N*W* 291, where we 
s a i d , 'The p r a c t i c e of medicine and surgery l i the 
p r a c t i c e of the h e a l i n g a r t , and, unless some r e s t r i c 
t i o n be placed thereon by the l e g i s l a t u r e , the whole 
f i e l d of medicine and surgery i s open to the 
p r a c t i t i o n e r . On the other hand. the prac11ce o f 
c h i r o p r a c t i c , although recognized as a branch of the 
Healing a r t . Is throughout h e l d end cons>acred t o be 
onl y one r o r r o o t J t n e p r a c t i c e , 0 w i t n i n weii-oerineo 1 

l i m i t s , or the science or neat ing.:' see a l s o 70 
C.J.S,., P h y s i c i a n s «• Surgeons, s i 5b j Commonwealth v. 
New England College of C h i r o p r a c t i c , 22TMass. 190, 
180 N.E, 895*" 

i t has long been e s t a b l i s h e d , by our c o u r t s , what the 
l i m i t s and scope of the p r a c t i c e of c h i r o p r a c t i c a r e , and that 
such l i m i t s and scope do not Include the treatment of p a t i e n t s 
by means of " e l e c t r i c or o t h e r machines"! "physiotherapy, 
e l e c t r o t h e r a p y , c o l o n i c I r r i g a t i o n , u l t r a v i o l e t r a y s , t r a c t i o n 
t a b l e s , v i t a l I z o r s , and the TIke", arid a!so construed as pro
h i b i t i n g c h i r o p r a c t o r s from p r e s c r i b i n g d i e t i n the treatment 
of the s I c k t (See S t a t e v. O t t a r h o l t , 234 I owe 1286, 15 N.wV 
2d 5291 State v. Boston. suprat 5face" v*;<- lach'man. 157 Iowa 
158, 138 3B7i State v* F r u t U a r , 167 Iowa SSO. 149 N.w. 
634t and State V* Corwlrt. M " l o W ^ r 131 659,1 

The law c l e a r l y d e f i n e s the person,- "doctor", ( s e c t i o n 
1358,20(2)), who i s a u t h o r i z e d to perform the "medical s e r v i c e s " 
( s e c t i o n I35B.22) c h a r a c t e r i z e d t h e r e i n , Including r a d i o l o g y * 

Therefore, In view of the holdings of the above a u t h o r i t i e s 
and the s p e c i f i c p r o v i s i o n s o f the s t a t u t e s , I t Is our considered 
o p i n i o n that the l i m i t s and scope of the p r o f e s s i o n of c h i r o 
p r a c t i c do not l a w f u l l y Include the use of r a d i o l o g y In the 
treatment of p a t i e n t s , except under the d i r e c t i o n and s u p e r v i s i o n 
of 8 doctor, as de f i n e d In s e c t i o n 1358/420(2), Code 1958-. •• 

Very t r u l y yours, . 

FRANK 8IANCG 
A s s i s t a n t Attorney General 

FOBtbl 
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Mr. W i l l i a m i . S i n d l i n f i e r 
A s s i s t a n t Black Hawk County Attorney 
Cedar F a l l s Trust and Sayings Bank B u i l d i n g 
Cedar f a l l s , Iowa 
Sear Mr, S i n d l i n g e r j 

t h i s w i l l acknowledge r e c e i p t of your recent opinion 
request, i n which you s t a t e ! 

^Enclosed please f i n d a copy of an option 
f o r the purchase of c e r t a i n r e a l e s t a t e located 
i n Black Hawk" County, towa, by the Black Hawk 
County Conservation Board* As you are aware, the 
County Conservation Board f u n c t i o n s under the p r o v i 
sions of Chapter IMA and before any r e a l estate 
can be purchased by a County Conservation Board, 
the State Conservation Commission must approve such 
purchase < 111 A **+(3) ) • 

"Our p r a c t i c e has been to acquire an op t i o n 
on the r e a l e s t a t e which the l o c a l Board desired to 
purchase, submit the same to the State Conservation 
Commission, and, i f approved, to e x e r c i s e the o p t i o n . 
Such procedure was followed i n the immediate case 
except that the State Conservation Commission refused 
to approve the op t i o n and we have therefore not exer
c i s e d the same* 

**0f course we r e a l i z e that the present County 
Conservation Board cannot enter i n t o c o n t r a c t s f o r 
the purchase of land which w i l l o b l i g a t e future 
Boards. We ther e f o r e 00me to the point of my inqulrys 
Does the enplosed ;ppiion create a c o n t r a c t u a l o b l i g a 
t i o n upon the part of the Conservation Board to pur
chase a l l of the land t h e r e i n d e s c r i b e d , or i s i t 
simply an option to'purchase the sever a l p a r c e l s of 
land t h e r e i n described upon the terms and c o n d i t i o n s s 
set f e r i h f $ 
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A county board cannot, ae a general r u l e , enter i n t o con* 
t r a c t s that w i l l bind f u t u r e boards. Palo A l t o County v» U l r l c h . 
199 lows 1, 201 G i . i , 132; State v. P l a t n e r * ^ Iowa 1*0« 

An optio n to purchase r e a l property i s not, however, a bi n d 
ing c o n t r a c t u n t i l the op t i o n i s e x e r c i s e d , i n ftumptqn v« Bobson. 
1% Iowa 315, 136-JMU 682, at page 321 of 156 Iowa, the Supreme 
Court a t a l e d j 

*An • o p t i o n * i s not an a c t u a l or e x i s t i n g c o n t r a c t , 
but merely a r i g h t reserved i n a s u b s i s t i n g agree
ment, i t i s a c o n t i n u i n g o f f e r of a eon|r>ct, ahd 
|f t^e o f f e r e e decides to e x e r c i s e h i s r i g h t to 
demand, the conveyance or other act contemplated, he 
must s i g n i f y that f a c t t o the o f f e r e r * R i v e r a v* 
Sugar, 00.. 12 t a * Ann* ?62j>27 f o u t h * U B i S U e r v, 

f 16 fia» $$h (93 *.*!* W*- An option i s not 
a s a l e * l t * ' i s not even an agreement f o r a s a l e * At 
best i t i s but a r i g h t of e l e c t i o n i n the pa r t y seoUr-
ing the same to e x e r c i s e a p r i v i l e g e , and only when that 
p r i v i l e g e has been ex e r c i s e d by acceptance doas i t 
become a co n t r a c t to a e l l . H^nwood] *» McCausland. 120 
iowa, 218* *An option i s nothing more than a c o n t i n -
Utng o f f e r to s e l l $ but u n t i l I t i s accepted i t does 
not beoome a con t r a c t of s a l e l Coir i t lacks the element 
of an agreement be.t ween theynminds of the p a r t i e s * It 
i s o n l y when there nas been an acceptance of a proposal 
to s e l l that the vendee becomes in any sense the e q u i t -
abfrp owner of the subject-^matter of the option** 
f U » a u ^e feohftff^t*,.„fe,„i;|i^, gi , > , , i > ) w . i sqn» 123 
Fed* ?»" 11 (60 C O * A» 103>#* . 

To the same e f f e c t , 3ee livers v» Stone & Son* 128 iowa 10, 102 
N.«. 507. 

The instrument you attach does not bind the Black Hawk County 
Conservation Board* i t merely grants them the B . . . e x c l u s i v e 
o p t i o n , r i g h t and p r i v i l e g e to purchase • • •* c e r t a i n p a r c e l s of 
r e a l p r o p e r t y , at a sta t e d p r i c e , w i t h i n a c e r t a i n period of time. 

Therefore, on the basis of the above a u t h o r i t y , i t i s my 
opinion that the Instrument you enclosed does not create a contrac* 
t u a l o b l i g a t i o n but i s an option to purchase, which i s not binding 
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upon the Conservation Board i f i t chooses not to purchase th< 
proparty. 

Very t r u l y yours. 

A s s i s t a n t Attorney general 

FCJ sb 



AGRICULTURE: Mink Ranches., Persons engaged i n the production of domesticated 
fur-bearing animals can be "farmers" for the purpose of county zoning, i f their 
operation i s sufficiently extensive, ^ , ^ ^ ^ ^ f ^ 

A p r i l 4, 1961 

Hon. B* H . Seraland 
House o f Eepreaentatives 
B t J l L D I H Q 

' Deer S i f t ' 

t h i s « m adraovledge rece ip t o f your l e t t e r of March 17, 1961* wherein N 

you statet ' 
*X hereby reqaaat. an opinion as to the status of the & r 
" farmers and what t h e i r s tatus w i l l be i n regard to oouaiy 

acning. H i l l tfeeyVoe fs*>meye m otheraieef* • 

I t i s the opinion of t h i s o f f i c e that persons engaged i n the production 
o f doaeotlcated f « * - b « a t i s g animala are employed i a en a ^ m l t t ^ l j»tr* 
su i t and oan, therefore, be c l a s s i f i e d as *famers* i f their ' operation %» 
s u f f i c i e n t l y extensiTe. t M S w i l l depend upon the faotaa l s i t u a t i o n i n 
ee4*v ©a»e»" 

An attorney Qaneral*B opinion of Seotamber 6$. 1S>$6, he ld that the. employees 
o f mink ranahara a re not axsapt uadlar Sec t ion 321,1(1$) * l$$k Code o f Iow% 
from the req t^ansn t o f a t^aaffearTs l i e ease s ioce alnk ranchers e re not 
•farai&re* w i t h i n the jttaaiag of #«$ | i©» J3ui(a3) .* 

The 1956 opinion was iasraed before the amendment of Sect ion 159.2, 15>58 Code 
of Iowa, by the 58th General Assembly which added* as an object o f the De-
partfflent o f Agr ica l ta re* the enootiragaBent* proaot ioa , and adraneeaant o f 
the in te res t s of agr ioul ture inc lud ing the produotLon of domesticated f u r -
baaring animals. By thus making auoh production an a g r i c u l t u r a l purau i t , 
the OsBeral iaeeahly recognised that the r a i s i n g of these animals i s as mach 
a pear* o f e^pittaltar* as i s %iTeftock ingast^y** *eM*ying*|, end "pou l t ry 
r a i s i n g * whieh ere other pursui ts l i s t e d i n Sect ion 1%9«I« 

Since the l e g i s l a t u r e has teen f i t to include the production of domesticated 
f ^ b e e r i a g aniarals w i t h i n the J u r i a d i c t l o a o f the Department o f A g r i c u l t u r e , 
the jaroduoars may be t rea ted as fa rmers* f o r coanty ssoning purposes. 

f e ry t r u l y your% 

Aasis tont Attorney General 

OW/d 



CONSERVATION: C o u n t y C o n s e r v a t i o n B o a r d s — C o n d e m n a t i o n o f 
l a n d by c o u n t y f o r c o n s e r v a t i o n p u r p o s e s u n d e r House F i l e 153 
w o u l d r e q u i r e a p p r o v a l o f C o u n t y C o n s e r v a t i o n B o a r d , S t a t e (2 o n s e r v a t i o n C o m m i s s i o n and C o u n t y B o a r d o f S u p e r v i s o r s . 

A p r i l 1 9 6 1 

The Honorable George P. Rapson 
House of Representatives 
L O G A t 
Sear Mr. Rapson» 

l e are i n r e c e i p t of your l e t t e r of March 29, 1961, 
i n which you request the opinion of t h i s o f f i c e i n regard 
to the f o l l o w i n g ! 

nWould the passage of t h i s b i l l (House F i l e 
153) noon that the condemnation of land f o r con
s e r v a t i o n purposes would have to be approved by 
the Board of S u p e r v i s o r s * the County Conservation 
Board, and the S t a t e Conservation Commission? 

"Apparently there i s some question as to 
whether the approval would have to be obtained 
from the Board of S u p e r v i s o r s * " 
In our o p i n i o n , your i n q u i r y must be answered i n the 

a f f i r m a t i v e * House F i l e 153 would amend Iowa Code Section 
k7\.k to read as f o l l o w s ! 

"The r i g h t to take p r i v a t e property f o r p u b l i c 
use i s hereby conferred 1» Counties* Upon 
a l l c o u n t i e s f o r such lands as are reasonable 
and necessary f o r the c r e a t i o n of courthouses 
or j a i l s and the c o n s t r u c t i o n , improvement or 
maintenance of highways, and f o r the c a r r y i n g 
out of plans f a r the a c q u i s i t i o n of i a n d advanced 
by a oounty conservation beard, and approved by the 
s t a t e c onservation commission as provided i n Section 
111A***.» 
Se c t i o n I I I A A v e s t s the county conservation board with 

power 
"To p l a n , develop, preserve, administer and main
t a i n a l l such areas, places end f a c i l i t i e s , end 
c o n s t r u c t , r e c o n s t r u c t , a l t e r and renew b u i l d i n g s 
and ether s t r u c t u r e s and equip and maintain the 
same." 
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Although the county conservation board baa these powers, 
Section 111A.6 c l e a r l y provides that a l l p r o j e c t s w i l l be 
financed with funds r a i s e d by the board of s u p e r v i s o r s . That 
s e c t i o n provides! 

"HUAtft f^e„-r \ax ley* ..gffia,, Upon 
the adoption of any county of the p r o v i s i o n s of 
t h i s chapter, the county board of s u p e r v i s o r s of 
such county may by r e s o l u t i o n appropriate an amount 
of money from the general fund of the county f o r 
the payment #f expenses incurred by the county con
s e r v a t i o n board, i n c a r r y i n g out i t s powers and 
d u t i e s , and i t may levy or cause to be l e v i e d an 
annual t a x , i n a d d i t i o n to a l l other taxes, Of not 
leae t h % a , o n e * f o u r t h m i l l or «ore than one m i l l on 
the d o l l a r of the assessed v a l u a t i o n of a l l r e a l 
and pergonal property subject to t a x a t i o n w i t h i n 
euch county, which tax s h a l l be c o l looted by the 
county t r e a s u r e r as other taxes are e e l l e c t e d . 
and s h a l l be paid i n t o a saparate and d i s t i n c t fund 
to be known as the county conservation fund, • . ** 

Note that S e c t i o n 111A.6, i s permissive rather than mandatory} 
that i s $ the board of s u p e r v i s o r s may appropriate money fo r 
the conservation board, and may, levy a t a x . Nothing r e q u i r e s 
i t to make such an a p p r o p r i a t i o n or l e v y . And f u r t h e r ! 

**• • • The county conservation board s h a l l have no 
pawer or a u t h o r i t y to -c o n t r a c t any debt or o b l i g a -
t1on, i n any year i n excess of the moneys i n the hands 
of the county t r e a s u r e r immediately a v a i l a b l e f o r such 
purposes. 0 

Thus* funds a v a i l a b l e to the eeunjty conservation board 
are l i m i t e d to those funds made aval l a b l e by the board of 
s u p e r v i s o r s In U s d i s o r e t i o n . (But seal S t a f f to Thomas 

•1st lmhm*o$*mH*-M^fa^X Attorney, Waroh 2j, t revenue c o l l e c t e d i n a d d i t i o n to amount budgeted may not be 
used i n budget year.) f o r t h i s reason, the proposed amend
ment, which v e s t s counties with the power of eminent domain 
f o r conservation purposes, would r e q u i r e the approval of the 
board of superviaors as a c o n d i t i o n to condemnation of land. 

f e r y t r u l y yours, 

JOHN U. CREQER 
A s s i s t a n t Attorney General 

JUC«»b 



- K ^ ^ ^ f H o u s e J ° * n t R e s o l u t i o n 22 
^ p r o v i d i n g f o r annual sessions of the General Assembly, does not 

deprive the General Assembly in I t s b i e n n i a l session from e x e r c i s i n g 
aj^l of I t s c o n s t i t u t i o n a l powers, Including those conferred by 

Representative Roy J . Smith 
House of Representatives, Seat 75 

Statehouse 
B U I L D I N G 

Dear Mr. Sml thx 

RE: HOUSE JOINT RESOLUTION 22 
"A J o i n t R e s o l u t i o n proposing an amendment to the const 1-

t u t I on of the s t a t e o f iowa r e l a t i n g to the sessions 
of the General Assembly, and to repeal s e c t i o n two {2}. 
a r t i c l e three ( M l ) , of the c o n s t i t u t i o n of the s t a t e 
o f Iowa and proposing a s u b s t i t u t e t h e r e f o r , 

" 8 e I t Resolved by the General Assembly of the State of Iowa: 
" S e c t i o n 1, Section two ( 2 ) , a r t i c l e three <lll)» of 

the c o n s t i t u t i o n of the s t a t e of iowa, Is repealed and 
the f o l l o w i n g adopted i n l i e u thereof} 

'The General Assembly s h a l l meet In session on the 
second Monday In January of each year. In the i n t e r i m 
the General Assembly may be convened by the governor by 
proclamation. The s e s s i o n In even-numbered years s h a l l 
not exceed s e v e n t y - f i v e (75) days. In even-numbered 
years the s e s s i o n s h a l l be devoted to c o n s i d e r a t i o n of 
the budget, the p r o d u c t i o n , d i s t r i b u t i o n end a p p r o p r i a 
t i o n o f revenue, review and r e v i s i o n o f the tax s t r u c 
t u r e , l e g i s l a t i o n designed t o meet emergencies, and such 
other l e g i s l a t i o n i n v o l v i n g s u b j e c t matters a u t h o r i z e d 
f o r c o n s i d e r a t i o n by the General Assembly under r u l e s 
adopted by a m a j o r i t y of not l e s s than two-thirds of I t s 
e l e c t e d members of each house or auth r l z e d by law.1' 
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"Sec. 2. The foregoing proposed amendment to the con* 
s t i t u t Ion of the s t a t e of iowa Is hereby r e f e r r e d to the 
General Assembly to be chosen at the next general e l e c t i o n , 
and the s e c r e t a r y of s t a t e Is d i r e c t e d to cause the same 
to be pub11shed, as provided by law, f o r three (3) months 
previous t o the time of making such choice." 

Reference i s herein made to your o r a l request f o r o p i n i o n 
as to whether the p r o v i s i o n s of proposed House J o i n t R e s o l u t i o n 
22, concerning annual sessions of the General Assembly, and 
p r e s c r i b i n g the powers of the assembly i n even-numbered years, 
Is a r e s t r i c t i o n to the extent thereof upon the General Assembly 
i n odd-numbered years. 

1 would advise that i n my o p i n i o n the s p e c i f i c a t i o n s of> 
what may be considered i n the annual sessions i n even-numbered 
years i s not a bar t o the c o n s i d e r a t i o n of the same matters In 
a se s s i o n of the General Assembly i n outnumbered years. See" 
t i o n 30 of A r t i c l e i l l o f the c o n s t i t u t i o n p r o v i d i n g as f o l * 
lows: 

" Local or s p e c i a l laws general and uniform *-
boundaries of counties. SEC. 30. The General Assembly 
s h a l l not pass lefeal or s p e c i a l laws In the f o l l o w i n g 
cases: , 

For the assessment and c o l l e c t i n of taxes f o r S t a t e , 
County, or road purposes} 

For l a y i n g out, opening, and working roads or highways} 
For changing the names of personsj 
For the Incorporetloh o f c i t i e s and townsj 
For v a c a t i n g roads, town p l a t s , s t r e e t s , a l l e y s , 

or p u b l i c squares} 
For l o c a t i n g or changing county seats. 
In a l l the cases above enumerated, and i n a l l other 

cases where a general law can be made a p p l i c a b l e , a l l 
laws s h a l l be ge n e r a l , end of uniform operation through* 
out the State; and no law changing the boundary I i n e s 
of any county s h a l l have e f f e c t u n t i l upon being sub* 
m i t t e d to the people of the counties a f f e c t e d by the 
change, at a general e l e c t i o n , i t s h a l l be approved by 
a m a j o r i t y of the votes In each county, cast f o r and 
aga i n s t i t . " 
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Is unchanged and expresses the general powers of the General 
Assembly s i t t i n g In odd-numbered years* This would include 
the powers of l e g i s l a t i o n conferred upon the General Assembly 
i n the even*numbered years under House J o i n t R e s o l u t i o n 22. 

Very t r u l y , 

0S;mmh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



INSTITUTIONS: Employees ml 11 t a r y s e r v i c e employees of 
s t a t e I n s t i t u t i o n s are e n t i t l e d to pay r o r r l r s t t h i r t y days of 
mi 1 i t a r y s e r v i c e , whether they e n l i s t or are Inducted or are 
c a l l e d Into temporary f e d e r a l or s t a t e s e r v i c e . ( f - ^ ^ 
+ 6 $e\ . i f M - S - ^ M ^ ^ 

A p r i l 5, 1961 

Poard of Control of 
Sta t e I n s t i t u t i o n s 
L O C A L 
Gentlemen: 

We are In r e c e i p t of your l e t t e r of March 20, 1961, 
in which you make the f o l l o w i n g Inquiry. 

"we are encountering a problem i n the payment 
of s a l a r y to employees c a l l e d i n t o temporary and 
a c t i v e S t a t e s e r v i c e w h i l e members of the iowa 
Nat i o n a l Guard and Inductees i n t o the Federal 
m i l i t a r y s e r v i c e , and would l i k e t o know i f they 
are e n t i t l e d up to 30 days' s a l a r y in e i t h e r case, 
t o p r o t e c t our I n s t i t u t i o n a l business managers 
when these occasions a r i s e . " 
Your a t t e n t i o n i s d i r e c t e d to iowa Code s e c t i o n 29.28, 

which provides as f o l l o w s : 
" A l l o f f i c e r s and employees of the s t a t e , or 

a s u b d i v i s i o n thereof,, o r a m u n i c i p a l I t y t h e r e i n , 
who a r e members of the n a t i o n a l guard, organized 
reserves o r any component p a r t of the m i l i t a r y , 
n a v a l , o r a i r f o r c e s or nurse corps of t h i s s t a t e 
or of the United S t a t e s , s h a l l , when ordered by 
proper a u t h o r i t y to a c t i v e s t a t e or f e d e r a l s e r 
v i c e , be e n t i t l e d to a leave of absence from such 
c i v i l employment f o r the p e r i o d of such a c t i v e s t a t e 
or federal s e r v i c e , without l o s s of s t a t u s or 
e f f i c i e n c y r a t i n g , and without l o s s of pay durin g 
the f i r s t t h i r t y days of such leave of absence, 
The proper ap p o i n t i n g a u t h o r i t y may make a temporary 
appointment t o f i l l any vacancy created by such 
leave of absence*" 
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You w i l l note that* by the terns of t h i s s e c t i o n , leave 
of absence s h a l l be granted t o those persons who enter e i t h e r 
s t a t e or f e d e r a l s e r v i c e and tha t t h e i r s e r v i c e s h a l l be 
without l o s s of pay du r i n g the f i r s t t h i r t y days of such leave 
o f absence. This i s t r u e again whether o r not the s e r v i c e 
entered Is f e d e r a l o r s t a t e in nature. In our o p i n i o n , the 
same c o n s i d e r a t i o n a p p l i e s whether o r not the I n d i v i d u a l 
Inducted i s a member o f the Iowa Nat i o n a l Guard or an o r d i n a r y 
inductee i n t o the f e d e r a l m i l i t a r y s e r v i c e . 

| t a l s o a p p l i e s whether such person i s Inducted I n v o l u n t a r i l y 
or e n l i s t s * In t h i s connection* your a t t e n t i o n Is d i r e c t e d t o 
iSkt Opinions of the Attorney General, page 1|0, h o l d i n g that 
a person who e n l i s t s In the armed f o r c e s of the Un i t e d S t a t e s 
o r a reserve o f f i c e r who a p p l i e s f o r a c t i v e s e r v i c e before he 
Is ordered t o repo r t Is nev e r t h e l e s s **ordered by proper a u t h o r i t y 
t o a c t i v e s e r v i c e ' 1 . 

Very t r u l y yours, 

JOHN M. CREGER 
A s s i s t a n t Attorney General 

JMC-.bl 



ELECTIONS: Voting machines Under s e c t i o n 49.99, Code 1958, 
a voter can w r i t e In the name of a candidate In order to cast 
h i s vote f o r htm, even though such candidates name Is p r i n t e d 
on the b a l l o t In such a p o s i t i o n as to make i t Impossible to 
vote mechanically f o r him because of a p r i o r vote, when he i s 
given the o p p o r t u n i t y to cast h i s b a l l o t f o r tvo. I $ C K V A « W A V \ "V 
S ^ W r o e c W j c W c k S o * C o k t V y , ^ ' I ' i f ) ) ] 7 | 196I 

Mr, Asher E. Schroeder 
Jackson County Attorney 
Maquoketa, Iowa 
Bear Mr. Schroeder: 

This Is t o acknowledge r e c e i p t o f your l e t t e r of 
February 1, In which you s t a t e ; 

"I have enclosed a sample of the b a l l o t 
used. You w i l l note, that the names of two persons 
appear on the b a l l o t as candidates f o r the o f f i c e of 
j u s t i c e of the Peace, both names are i n column 31. 
One in the l i s t of Democratic candidates, and the 
other on the l i n e reserved f o r independent c a n d i 
dates.) You w i l l a l s o note, t h a t beneath the t i t l e 
of the o f f Ice appears the c a p t i o n , vote f o r two. We 
have v o t i n g machines In Jackson County, and of 
course I t Is Impossible to vote f o r both of the 
persons named in column 3 1 . 

"When the v o t i n g was f i n a l l y t a b u l a t e d , Mr. 
Norpel had r e c e i v e d Tn excess of 400 votes. Mr. 
Gallagher over 300 votes. In column 32, a Mr. Ernst 
had r e c e i v e d 22 w f i t e - i r i v o t e s : and yet another 
i n d i v i d u a l had r eceived 2 w r i t e - i n votes, The p r e c i n c t 
Judges reported the r e s u l t s as showing Norpel and 
Gallagher as having the two highest t o t a l votes and 
t h e r e f o r e the apparent winners, 

"Mr, Norpel has q u a l i f i e d f o r the o f f i c e , and 
i t would seem as though there Is no question as t o 
h i s e l e c t i o n , however. I question the e l e c t i o n of 
Mr, G a l l a g h e r , s i n c e It would appear as though he 
had been defeated by Mr, Norpel. Mr.. Gallagher has 
not yet q u a l i f i e d f o r o f f i c e , though i t has been 
i n d i c a t e d that he intends to do so. 
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"The question th«n, i s whether or not the 
w r i t e - i n candidate would be the other J u s t i c e of 
the Peace e l e c t e d i n Be.llevue Township; or would 
Mr, Gallagher be the other J u s t i c e of the Peace, 
by v i r t u e of having p o l l e d the second highest 
number of votes?" 
in r e p l y t h e r e t o , we advise as f o l l o w s : 
Voting machines are set up f o r the convenience of the 

v o t e r s , and the'mechanical i m p o s s i b i l i t y of being able to 
vote f o r two candidates whose names appear in a v e r t i c a l 
column has no bearing Upon the e l e c t i o n , Ginsberg vv Heffernan, 
60 N ^ S ^ 2 d 875* ; • ; ! 

Where a v o t e r has the r i g h t to designate two candidates 
f o r an o f f i c e , and because of the way the v o t i n g machine Is 
set up he can o n l y vote mechanically f o r one, t h i s does not 
prevent him from w r i t i n g in the name of another candidate, 
Including one whose name already appears on the b a l l o t . In 
re E l e c t r o n Of assessor in Gearhart Twp., 192 Pair M»6, k3 
A. 9 7 2 ^ — - - • <• • • r 

The leading case In Iowa concerning the subject Is 
Whlttam v.. Zahorik.- 91 Iowa 23, 59 N.;W,- 57. In t h i s case, 
'there were S i x candIdates In two p a r t l e s , running f o r three 
o f f i c e s of J u s t i c e of the peaces The b a l l o t s were so marked t h a t 
I t was d i f f i c u l t t o determine whether the persons were v o t i n g 
f o r a l l the candidates i n one party or v o t i n g f o r some of the 
candidates to the e x c l u s i o n of other candidates w i t h i n the 
p a r t y . The court s a i d , at page .30 of the Iowa r e p o r t s : 

" * * * There i s no s u f f i c i e n t ground f o r 
saying that one person Is a candidate against 
another because t h e i r names are p r i n t e d in the 
same o r d e r , end opposite each other, on the 
b a l l o t s When there H:mpt& than one candidate 
on each t i c k e t f o r an? p f f Ice, each voter decides 
f o r himself whom he w i l l regard as opposing 
c a n d i d a t e s ^ * * * " 
The -blurt went on to hold that one candidate d i d not 

defeat another candidate f o r the o f f i c e . Only those candidates 
who received the highest number of votes were e l e c t e d t o f i l l 
the p o s i t i o n s o f J u s t i c e s of the peace. 
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Thus, in answer to the question propounded In your l e t t e r , 
the person r e c e i v i n g the second highest number of votes Is duly 
e l e c t e d to the o f f i c e of J u s t i c e of the peace, 

Yours very t r u l y , 

THEODOR W. REHMANN, JR, 
A s s i s t a n t Attorney General 

TWRibl 
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Mr. H» K. Roggensack 
Clayton County Attorney 
E l k a d e r , Iowa 
Dear Mr. Roggensack* 

Tb i e i e i n response to your l e t t e r of A p r i l 7* I 9 6 l , i n 
which you request an opinion of t h i s o f f i c e on the f o l l o w i n g 
question! 

"The Town of Quttenberg i e having a 
s p e c i a l eleet1 en i n order to change 
the name of the Town from "Quttenberg 
to Gutenberg." W i l l you please g i v e 
us an o f f i c i a l o p i n i o n a s t o what e f f e c t , 
i f any§ t h i a change w i l l have on t i t l e s , 
p l a t s * nape and a l l ether o f f i c i a l records* 1* 

As you ere aware, the s t a t u t o r y procedure f o r changing^ 
the corporate name of a town 1%, set f o r t h i n s e c t i o n s 3o2»38-
362.1»1 i n c l u a i v e . Iowa Code, 1958. Assuming that t h i s preee-
dure i a fa l l o w e d and that the change i s approved* the change 
in naae does not e f f e c t the m u n i c i p a l i t y ' s i d e n t i t y , r i g h t s , 
or debts* 62 C.J.S. f Uun. Corps*, §35. 

The change i n naae must be aade a n a t t e r of p u b l i c record 
* n 8362*f»0 whfoh provides} 

"Record f i l e d . I f a m a j o r i t y of the 
votes cast i e i n favor of the proposed 
change, the c l e r k of the c i t y of town s h a l l 
enter upon the records thereof the r e s u l t 
of such e l e c t i o n , and set f o r t h i n such 
record the new name adopted, as w e l l as 
the o r i g i n a l name t h e r e o f , and s h a l l 
eauae t o be f i l e d f o r record a c e r t i f i e d 
copy of the entry so aade i n the o f f i c e 
of the recorder of the county or counties 
i n which such c i t y or town i s s i t u a t e d , and 
i n the o f f i c e of the se c r e t a r y of s t a t e * " 
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Page 2 
A p r i l U , 1961 

The v a l i d i t y of t i t l e s * p l a t s , naps and a l l other o f f i c i a l 
records remains unchanged a f t e r the name change* In VI1lane ef 
tjorthbrock y . Sterba. T*f9 N.IV258* 318 111* 360 (-192$); TBS 
Court s a i d at page 261 of the Northeastern repor t ! 

"The f e e t that the v i l l a g e of Northbrook 
formerly had another name can have no e f f e c t 
upon the v a l i d i t y of an ordinance e s t a b l i s h i n g 
the v i l l a g e datum which was i n e x i s t e n c e p r i o r 
to the change of name* The i d e n t i t y of the 
v i l l a g e remains unchanged. P r o v i s i o n ; i s made 
by s t a t u t e f e r changing the name of a c i t y * 
incorporated town or v i l l a g e , and the r i g h t s 
and p r i v i l e g e s ef any such m u n i c i p a l i t y e x i s t 
the sane a f t e r as before the Changs name*0 

The reasoning set f o r t h i s a p p l i c a b l e i n the change h e r e i n 
proposed* 

S l n o e r e l y yours, 

•NBump/sb 
CC t o S e n a t o r E l v e r s 



BEIR AND CIGARETTES: I n s t I t u t ions I n s t i t u t i o n s may 
not l e g a l l y f u r n i s h or s e l I c i g a r e t t e s to Inmates of the 
State T r a i n i n g School f o r Boys under the age of 18. (Iowa 
Code s e c t i o n 98.2) / O e ^ ^ r ^ ^ ^ ^ 

A p r i l I 9 # \m 

Mr* W i l l i a m N* Dunn 
M l r d l n County Attorney 
I1dora, iowa 
Bear Mr. Dunn: 

We are In r e c e i p t of your l e t t e r of A p r i l !$» 1961, 
in which you s t a t e ) 

HThe iowa S t a t e T r a i n i n g School f o r Boys 
at E l d o r a , iowa proposes t o give and l a t e r s e l l , 
c i g a r e t t e s to boys committed to the school between 
the ages of 15 and 18 years. This a c t i o n i s 
governed by Chapter 98*2 of the 1958 Code o f Iowa 
as amended by Chapter 119 of the Acts of the 58th 
Gen e r a1 Assemb1y. 

"I would app r e c i a t e your o p i n i o n as to 
whether or not t h i s proposed a c t i o n would be In 
v i o l a t i o n of Chapter 9%2 as amended*" 
Iowa Code s e c t i o n provides as follo w s } 

"No person s h a l l f u r n i s h to any minor under 
^eighteen years of age by g i f t , s a l e , or otherwise, 
any c i g a r e t t e o r c i g a r e t t e paper, or any paper 
or other substance made or prepared f o r the purpose 
of use in making of c i g a r e t t e s , Uo person s h a l l 
d i r e c t l y or i n d i r e c t l y by h i m s e l f or agent s e l l , 
b a r t e r , or give to any minor under eighteen years 
of age any tobacco In any other form whatever 
except upon the w r i t t e n order of h i s parent or 
guardian or the person i n whose custody he is§f 
In our o p i n i o n , t h i s s e c t i o n by I t s terms p r o h i b i t s 

the f u r n i s h i n g of c i g a r e t t e s to any person under the age 
of eighteen, whether or not that person i s an Inmate of 
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the S t a t e t r a i n i n g School f o r Goya, and whether or not 
consent to s a i d f u r n i s h i n g Is obtained from the parents 
o f the Inmates In question. 

Very t r u l y yours. 

JOHN H, CRESER 
A s s i s t a n t Attorney Genera! 

JMC:bl 



STATE OFFICERS AND DEPARTMENTS: Employee pension plans — 
Board of t r u s t e e s of P u b l i c S a f e t y Peace O f f i c e r s ' Retirement, 
Accident and D i s a b i l i t y System have no power to administer 
proposed pension plan f o r fish-and*game conservation o f f i c e r s , 

Honorable Fred M. J a r v I s 
S t a t e R e p r e s e n t a t i v e , Buena V i s t a County 
House of Representatives 
L 0 C A L 
Dear S i r : 

We are In r e c e i p t of your l e t t e r of March 17, 1961, In 
which you s t a t e : 

" i n c o n s i d e r a t i o n of House F i l e No. ^88, the 
question comes up as t o whether we could provide a 
pension fund f o r the f i s h end game conservation 
o f f i c e r s * s i m i l a r t o the one now In e f f e c t f o r the 
membersof the Highway P a t r o l , end have the same 
administered by the board of t r u s t e e s that administer 
the plan and fund f o r the p a t r o l members. 

"This Is asked because we have had o b j e c t i o n s 
to s e t t i n g up a new board of t r u s t e e s to administer 
t h i s plan f o r the conservation members, These 
o b j e c t o r s f e e l that we are e s t a b l i s h i n g too many 
separate boards, and that we should have the same 
board of t r u s t e e s administer any plan s e t up in the 
proposed b i l l that now a d m i n i s t e r s the highway 
p a t r o l p l a n ; 

"As one of the authors of the b i l l , and f e e l i n g 
that we should s e t up a p l a n such as set out In the 
b i l l , I would appreciate i t i f you would adv i s e me 
whether we could u t i l i z e the present highway p a t r o l 
board of pension t r u s t e e s or some other 1 Ike board 
or commission*" 

Your a t t e n t i o n Is d i r e c t e d t o (owe Code s e c t i o n 97A ,5 (1) 
which e s t a b l i s h e s a board of t r u s t e e s to administer the pttbl1 
s a f e t y peace o f f l e e r s * r e t i r e m e n t , accident arid d i s a b i l i t y 
system. This s e c t i o n p r o v i d e s j 

A p r i l 19, 1961 
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"The general a d m i n i s t r a t i o n and the r e s p o n s i b i l i t y 
f o r the proper ope r a t i o n of the system and f o r making 
e f f e c t i v e tne p r o v i s i o n s of t h i s chapter are hereby 
vested In a board of t r u s t e e s t o administer the system. 
Such board of t r u s t e e s s h a l l be c o n s t i t u t e d as f o l l o w s : 
The commissioner o f p u b l i c s a f e t y , who s h a l l be c h a i r 
man o f s a i d board, the s t a t e t r e a s u r e r , and a member 
of the system, to be chosen by the members thereof f o r 
a term o f two years*" 

You w i l l note that t h i s s e c t i o n v e s t s in the board of 
tru s t e e s no power or a u t h o r i t y to undertake the a d m i n i s t r a t i o n 
of a l l pension funds g e n e r a l l y . I t a u t h o r i z e s the board o n l y 
t o c a r r y Into e f f e c t the p r o v i s i o n s of Chapter 97A and t o 
administer t h i s one p a r t i c u l a r pension and retirement system. 

In a d d i t i o n , r e s t r i c t i o n of the membership of the board 
of t r u s t e e s t o the Treasurer, Commissioner of P u b l i c Safety 
and a member of the retirement system I t s e l f r e f l e c t s the 
Intent of the l e g i s l a t u r e that t h i s board was intended t o 
administer the retirement system e s t a b l i s h e d by Chapter 97A. 

Fu r t h e r , we f i n d no s t a t u t o r y p r o v i s i o n v e s t i n g in any 
s t a t e agency the general a u t h o r i t y to administer various pension 
funds for s t a t e employees. 

We must t h e r e f o r e answer your Inquiry In the negative. 
Very t r u l y yours,, 

JMCibl 

JOHN M. CREGER 
A s s i s t a n t Attorney General 



CONSERVATION: O u t b o a r d M o t o r s - B o a t i s e q u i p p e d w i t h motor 

Ur. Raymond R. eUtefcell 
Superintendent of Parks 
State Conservation Commission 
Local 
Bear Mr. M i t c h e l l * 

. t e have your l e t t e r of A p r i l 6, 19^1 * requesting an 
opinion ef t h i s o f f i c e i n t e r p r e t i n g Iowa Cede Sect ten 106*l6 
which fine© a maximum en the horse pewer ©f euteeerd motors 
p e r m i s s i b l e upen any a r t i f i c i a l lake of one hundred acres 
of more* 

Your request r a i s e s the quest ten of when a beat i s 
^equipped* with an outboard motor i n excess of s i x horse 
power» 

Iowa Cede Section 106<1$ provides} 
9Uo metorbeat i n c l a s s I , I I , or III and no 
boats i n c l a s s e s IV and V, s h a l l be permitted on 
any a r t i f i c i a l lake under the j u r i s d i c t i o n of the 
commission* Provided* however, that beats i n 
c l a s s e s IV and V, when equipped with an outboard 
motor not to exceed s i x horsepower, s h a l l be per
mitted upon any a r t i f i c i a l lake of one hundred 
acres dr.-gore i n e l s e * * 

in our opinion} a boat i s "equipped* with an t e i b e a r d 
motor when such a eater i s mounted on the transom of the 
boat* I t has been held that " i e equip* means the i n s t a l l a t i o n 
of an item of equipment i n such a manner and i n such a place 
that i t i s ready f o r use* See Palbamius Strauss 100 Oregon 
k97$ 198 Pad. 2 5 | . Thus a boat i s equipped with a motor i n 
excess of the al l o w a b l e s i x horse power when that motor i e 
mounted thereon ready f a r use, whether or not the beat i s 
a c t u a l l y operated under the power ef the motor i n question. 

A p r i l 20 , 1961 

Very t r u l y yours. 

JOHN IS. CREfiER 
a s s i s t a n t Attorney general 

dtMCtJt 



COWIES AND COUNTY OFFICERS J feed l e a l exainers — Under 
Chapter 258, county medioal examiners may not oharge a 
d i e t i n g f e e, R e W - A f o V^\Y& P ^ ^ U r V H y 
I) - ~1H - <j\ 1 7 

. / 

A p r i l 2k, 1961 

/ 

Mr* Harry Par k i n s 
Polk County Attorney 
H06 Courthouse 
0es Sain est I'eee 
Sear ftr. Perkins* 

T h i s i s Ie acknowledge r e c e i p t ef your l e t t e r of A p r i l 
i n which you s t a t e t h * f e l l e w i n g t 

"The quest!en;.whether or net they are 
e n t i t l e d to a docketing fee has been rai n e d 
at save of the meetlnos of the County e f f l e e r s 
end employees, or meetings ef the county medi-
oa l examinors. At some of the meetings the o f f l e e r s 
apparently stated at s a i d meeting that they are 
making a charge f o r docketing each case processed 
by them. 

" f e would, t h e r e f o r e , appreciate r e c e i v i n g 
yeur opinion da to whether a medical o f f i c e r i s 
a u t h o r i z e d to charge a docketing fee* 

"Subparagraph 2 of paragraph 5 of s e c t i o n 1 
reads as f o l l o w s ! 

***Per each s u c h i p r e l i m i n a r y i n v e s t i g a t i o n 
i n c l u d i n g the making of the required r e p o r t s 
the County medical examinor i s to receive a 
fee of #l£»OG pl u s h i e a c ^ a | r i ^ p i l e , q t t f , to 
be paid by the ecuftty f o r which be i s 
appointed.• 

"The question r a i s e d , t h e r e f o r e , is? Does the clause 
( p l u s h i s a c t u a l expenses) a u t h o r i z e the medical 
examiner to charge such a fee?** 

i n r e p l y t h e r e t o , we advise as f o l l o w s ! 
Chapter 25>8, S e e i i o h 1 ( 6 ) , Aeie ef the ?8th General Assembly 

p r o v i d e s l 
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u 6 . t f i i n the ep i n left of tee county medical 
examiner, an autopsy examination i s ad v i s a b l e end i n 
the pub!ie i n t e r e s t * such euiepsy s h a l l he per* 
formed. The autopsy way be made by the county 
medical examiner er by such competent p a t h o l o g i s t 

''as .he may designate* . 
"A f u l l record and report of the f a c t s developed 
by the autopsy and f i n d i n g s e f the persen making 
suoh autopsy s h a l l be made promptly and f i l e d 
w ith she eeunty medical examiner a n d i i n the o f f i c e 
of the eeunty attorney. P e r t i n e n t i n t e r a c t i e n 
embodied t h e r e i n s h a l l be fu r n i s h e d f o r t h w i t h to 
the a ppropriate stat e department or agency by 
the county medical examiner* 1 1 

Subparagraphs : $ and.6 of the abeve^ehtianed act set cut 
the s p e c i f i c d u t i e s ef the eounty medical examiner, c o n s i s t i n g 
p r i m a r i l y e f i n v e s t i g a t i v e work, with reapset te the causes 
of death* w i t h i n i ho county when c e r t a i n c o n d i t i o n s e x i s t . 
The county coroner, on the ether hand, wee required to keep a 
docket of suoh cases reported by him, and acted with quasi 
j u d i c i a l a u i h e H t y * 

The county medical examiner i s no longer required to keep 
a de c l e t ef such cases* but enly a reeerd ©f h i s f i n d i n g s which 
must be kept on f i l e with the county att e r e e y * In a d d i t i o n , 
your a t t e n t i o n i s d i r e c t e d t e f e e t i e a 16 ef the h e r e t o f o r e * 
mentioned chapter of the Acts ef the 50th General Assembly, 
which repeals -Beetle* 3*K># 19* Code 1956, r e l e t leg to docketing 
fees by the county coroner. 

Thus* i n answer t e yeu.r qeeetlen, the county medical exam
i n e r i s net r e q u i r e d to keep a docket pf the cases processed 
by him* In the absence ef s p e c i f i c previa!*.* f b r a docketing 
f e e , he i s not authorized to chargesswoh fee as an a c t u a l 
expense i n c u r r e d by him* 

Youra very t r u l y , 

TtRtsb 
THHODOR f . REHHANN, OR. 
A s s i s t a n t Attorney General 



C O U N T [ E S AND COUNTY O F F I C E R S : M e d i c a l e x a m i n e r - - U n d e r 
C h a p t e r 2 5 8 , A c t s o f t h e 5 8 t h G . A . , t h e c o u n t y b o a r d o f 
s u p e r v i s o r s may a p p o i n t s u c h d e p u t y m e d i c a l e x a m i n e r s a s 
a r e n e c e s s a r y t o a s s i s t h i m In t h e p e r f o r m a n c e o f h i s 
d u t i e s . He s h a l l p r o m p t l y n o t i f y t h e c h a i r m a n o f t h e b o a r d 
o f s u p e r v i s o r s , who s h a l l d e s i g n a t e some o t h e r q u a l i f i e d 
p e r s o n t o s e r v e i n h i s p l a c e when h e i s u n a b l e t o p e r f o r m 
h I s d u t 1 e s . ~ 

Mr. Donald i . Nelson 
Story County Attorney 
Nevada, Iowa 
A t t e n t i o n ! George R. Larson* A s s i s t a n t County Attorney 
©ear Mr. Nelson: 

This Is t o acknowledge r e c e i p t of your l e t t e r of 
March 24, In which you s t a t e the followIng? 

"The l o c a l bcarC c f s u p e r v i s o r s has asked me 
to request a c l a r i f i c a t i o n o f the above mentioned 
s t a t u t e (Chapter | i 9 , 1958 Code of lows, as emended) 
by way .or forma! o p i n i o n from you, 

"Apparently, the l o c a l board has duly appointed 
a medical examiner and two deputies pursuant to 
s a i d s t a t u t e * The medical examiner» but not h i s 
deputiest i s a member of the s t a f f of a large 
medical c l i n i c at Auies, Iowa, and i t appears that 
he, without a u t h o r i t y frow the s u p e r v i s o r s , has 
caused a schedule to be prepared of s t a f f members 
of s a i d c l i n i c and that in accordance w i t h s a i d 
schedule, each staff--nieniber performs the d u t i e s of 
medical examiner during the p e r i o d of time set 
opposite h i s nape* $uch s u b s t i t u t e , although he 
performs a l l o f . t h e d u t i e s o f medical examiner, 
i n c l u d i n g the f i l i n g of the medleal examiner's 
report signed by such s u b s t i t u t e , Is not a duly 
appointed deputy. It a l s o appears that such 
s u b s t i t u t e s i g n s end f i l e s w i t h the county audit o r 
a c l a i m f o r medical examiner f e e s . 

"These, then, being the f a c t s , the l o c a l 
board wishes t o knew: 

•'(!) If such 0 pmm4urt$ were to continue* 
would the l o c a l board have a u t h o r i t y under Section 
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399.8 of s a i d Chapter t o appoint the e n t i r e personnel 
of a medical c l i n i c as deputy medical examiners? i f 
so, would each have to take an oath of o f f i c e i n view 
of A r t i c l e X I , Section 5 *f the C o n s t i t u t i o n of the 
State of Iowa and would each have to give a bond 
puredant to Section 341.4 of the 1958 Code of Iowa, 
even in view of S e c t i o n 141.1 of the 1958 Code of 
Iowa being amended by the F l f t y * e l g h t h General 
Assembly by d e l e t i n g therefrom the word *coroner*? 

H ( 2 ) Would the l o c a l board have a u t h o r i t y under 
the e x i s t i n g c o n d i t i o n s , to approve payment of claims 
f o r medical examiner fees when such claims have been 
signed by one of s a i d medical c l i n i c ' s s t a f f members, 
not a d u l y appointed medical examiner or deputy? 

"(3) Does the second paragraph of S e c t i o n 339.2 
of the 1958 Code of Iowa, as amended by Acts 1959 
(58 6. A , ) , Chapter 258, mean that a medical examiner, 
1 unable t o serve in any•• p a r t i c u l a r case or f o r any 
p e r i o d of time** w i l l be t e m p o r a r i l y or permanently 
replaced by some other quel I f i e d person?" 
In r e p l y t h e r e t o , we advise as f o l l o w s : 
Your a t t e n t i o n i s d i r e c t e d to Chapter 258, Section 1, 

Acts of the 58th General Assembly, which provides In p e r t i n e n t 
p a r t , to w i t : 

"8. Each county board of supervisors i s 
hereby a u t h o r i z e d to provide or arrange, and pay 
f o r , such lab o r a t o r y f a c i l i t i e s , such deputy medical 
examiner or examiners and such other p r o f e s s i o n a l ; 
t e c h n i c a l , and c l e r i c a l a s s i s t a n c e as may be recOro* 
mended and r e q u i r e d by the county medical .examiner 
in the performance of the d u t i e s Imposed by t h i s 
chapter." 

You w i | l note that Chapter 339* Code 1958, has been 
repealed e f f e c t i v e January 1 of t h i s year, and therefore 
there can be no amendment t o s a i d chapter. However• under 
subparagraph 3 of the above^quoted s e c t i o n * the county 
medical examiner i s r e q u i r e d to take an oath of o f f i c e and 
to enter Into a bond wi t h the county a u d i t o r In an amount 
to be f i g u r e d by the board of s u p e r v i s o r s . 

Pursuant to subparagraph 8, the county board of 
s u p e r v i s o r s Is a u t h o r l * e d to arrange f o r such deputy medical 
examiners as are r e q u i r e d to a s s i s t the county medical examiner 
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In the performance of h i s d u t i e s * By v i r t u e of s e c t i o n 
341,4, Code 1950* i f such deputy i s appointed, the same 
requirements made of the medical examiner have to be 
imposed upon each deputy so appointed. 

t h e r e f o r e , In answer to your f i r s t q u e s t i o n , the county 
board of sup e r v i s o r s could appoint such persons they f e e l 
necessary to a s s i s t the county medical examiner i n the 
performance of h i s o f f i c e . Whether or not I t would r e q u l r e 
the e n t i r e s t a f f of a p a r t i c u l a r medical c l i n i c to perform 
such d u t i e s would be a question of f a c t , the determination 
of which would l i e s o l e l y with the county board of s u p e r v i s o r s . 

Chapter 258, s e c t i o n 1(2), p r o v i d e s , to w i t : 
"Each county medical examiner s h a l l be l i c e n s e d 

i n Iowa as a doctor of medicine and surgery, or 
11 censed In iowa as an ost e o p a t h i c p h y s i c i a n or 
ost e o p a t h i c p h y s i c i a n and surgeon as defIned by law, 
He s h a l l be appointed by the board of su p e r v i s o r s 
from l i s t s of two or more names submitted by the 
component medleel s o c i e t y and the o s t e o p a t h i c s o c i e t y 
of the county l« which he Is r e s i d e n t , i f no l i s t 
Of names Is submitted by e i t h e r s o c i e t y , the board 
of s u p e r v i s o r s s h a l l appoint a county medical examiner 
from the l i c e n s e d doctors of medicine, or l i c e n s e d 
o s t e o p a t h i c p h y s i c i a n s or o s t e o p a t h i c p h y s i c i a n s and 
surgeons of the county* i f no q u a l i f i e d appointee 
can be found i n the county, the board of super v i s o r s 
s h a l l appoint the medical examiner from another county." 

You w i l l note that o n l y those persons appointed and 
prop e r l y q u a l i f i e d may serve as med Jcal examiners w i t h In the 
county andj i f there be no person who Is properly q u a l i f i e d 
to act as medical examiner w i t h i n the county, then the 
county may appoint the medical examiner from another county. 
The county meoical examiner i s expected to be a v a i l a b l e at 
e l 1 times; however. If he cannot do so, he i s charged w i t h 
a duty to promptly n o t i f y the board of s u p e r v i s o r s , who 
s h a l l designate a person to serve In h i s place* 

Thus, the answers to your second and t h i r d questions 
must, by v i r t u e of the foregoing a u t h o r i t y , be t h a t only 
those persons authorized to act as <^m^y m4\ca\ mmlners 
can make the p r e l i m i n a r y i n v e s t i g a t i o n s and the required 
r e p o r t s . 

If f o r any reason the county medical examiner i s unable 
to perform h i s d u t i e s , as re q u i r e d of him under Chapter 258, 
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A c t s .of the; .filth A».f s a i d medical examiner may he 
excused, \jr&X4tii'nk n o t i f i e s the cowfity board of super
v i s o r s o f h i s I n a b i l i t y to a c t . Whether such I n a b i l i t y 
i s o f a temporary or p^riaanent nature can only be d e t e r 
mined from the f a c t s as they are presented to the county 
board of s u p e r v i s o r s . 

Yours very t r u l y , 

THE0SGR W. RfiiiMAMM, 
A s s i s t a n t Attorney Sonera1 

t W R j b l 



TAXATION; Moneys and Credits - Exemption: AIorelgn corporation engaged in 
printing and publishing newspapers Is a manufacturer within the previa less ef section 
427 .1 (20), Cede ef lews (1958). Where such corporation obtains 74% of its 
teti} operating income from sources within iowa and has fata* of Its six eeeraitog 
plants wttnln the State ef leva, its "pfiaelpsj factories" are in lent. (Sections 
427.1 (20), 428,20 and 429.2, Cede ef Iowa (1958) J ( f ̂  

Martin D. Lelr 
Seett County Attorney 
3rd Fleer, Court House 
Davenport, lews 

pear Mr. M i r : 

This will acknowledge your letter ef February 24,1961, In which you 

request the opinion ef this department concerning the liability of Lee Enterprises, 

incorporated stock as to moneys and credits tax. 

For purposes of this opinion, we asswpethe facts as stated In a Niter 

dated February 23,1961, from lane & Waterman, attorneys for Lee Enterprises, 

Incorporated, addressed to Mr. John U, Strelow, City Assessor of Davenport, Iowa, 

which provides that Lee Enterprises, Incorporated Is a Dataware corporation, whose 

main operating office is located at 211 Brady Street, Davenport, Iowa. The corporation 

ie the owner, printer and publisher of the following newspapers: 

The Morning Democrat Davenport, Iowa 
The Dally Times Davenport, iewa 
The Globe Gazette Mason City, Iewa 
The Muscatine Journal Muscatine, iewa 
The Gttumwa Courier Ottumwa, Iewa 
Tbe LaCresse Tribune LaCresse, WiseeitsiR 
The Kewanee Star Kewanee, Illinois 

The company owns printing plants In Davenport, Mason City, Muscatine, 

and Ottumwa, Iowa and at LaCresse, Wisconsin and Kewanee, Illinois. The largest 
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plant Is located In Davenport, and four of the six plants art located In lew*. Of 

its gross operating income, 74% is derived from Iowa sources, 2 0% from Wisconsin 

and 6% from Illinois. 

t» addition, Lee Enterprises, inc., owns 50% ef the total outstanding capital 

stock of Madison Newspapers, Inc., a Wisconsin corporation, which publishes the 

Capital Times and Wisconsin State Journal, both of Madison Wisconsin, and also 

owns 49,75% of the outstanding capital stack of the Journal Star Printing Company, 

a Nebraska corporation which owns and publishes the Journal and Star Newspapers 

of Lincoln, Nebraska. 

The relevant statutory previsions are sections 429.2, 427.1 (20) and 

428.20, Code of Iewa (19533, which are here set forth; 

"429.2 Moneys-^redits~*nnuitles--bank notes-* 
stock, Pansys, credits, and corporation shares or stocks, except 
as otherwise provided, cash, circulating notes of national banking 
associations, and United States legal tender notes, and ether notes, 
and certificates of the United States payable on demand, and circu
lating or intended to circulate as currency, notes, including these 
secured by mortgage, accounts, contracts for cash or laser, bills 
of exchange, judgments, cheses In action, liens ef any kind, secur
ities, debentures, banes other than those of the United States, 
annuities, and corporation shares or stocks not otherwise taxed in 
kind, shall be assessed and, excepting shares of stock of national, 
state, and savings banks, and lean and trust companies, and moneyed 
capital as hereinafter defined, shall be taxed upon the uniform basis 
throughout the state of five mills on the dollar of actual valuation, 
same to be assessed and collected where the owner resides .* 

"427.1 Exemptions. The following classes ef property 
shall not be taxed; 

« * * *, 

*20. The shares of eaptiai stock of telegraph and telephone 
companies, freight line and equipment companies, transmission line 
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companies as defined id section 437.1, express companies, 
corporations engages' in merchandising as defined in section 428.16, 
domestic corporations engaged lit manufacturing as defined In section 
423.20, andmanufacturing, companies organized under the laws ef 
other states Raving their state operating offices and principal factories 
In the state ef Iowa, and corporations not organized for pecuniary 
profit/ 

M28.20 'Manufacturer* defiRed~>emty to list. Any person, 
fine, or corporation who purchases, reeeives, or holds personal 
property ef any description for the purpose of adding to the value 
thereof by any proeess ef aianufacturlng, reflnlne, pttrlfyiae, eembliiltig 
of different isaterlals, or by the packing of meats, with a view to selling 
the same for gain or profit, shall be deemed a manufacturer for the pur
poses ef this title, and shall list such property for taxation." 

If the stock of Lee Enterprises, incorporated is to be exempt ̂  from the imposition 

of tine moneys and credits tax, such exeotptien natst be found in that portion of section 

427.1 (20), supra, which provides the exempt status for "manufacturing companies 

organized under the laws of other states bavins their main operating offices, and prin

cipal factories in the state of Iowa.*1 

This office has held in 1909 A. G. 0. 328, that one engaged in the business 

of printing and publishing newspapers was a manufacturer within the provisions of 

section © 1 9 Iowa Code 1897, presently section 428.20, supra. In that opinion, 

we stated: 

"/Q/w statute says that any person, firm or corporation that 
combines different materials with a view to making gain or profit and 
selling the same Is a manufacturer for the purpose ef taxation. Now 
it will be conceded, I think, that it would he Impossible to get out a 
newspaper without doing just exactly what the statute includes hi this 
definition. For instance, yett take one of oar large newspaper plants 
here In this city: ft takes paper ef various kinds, Ink, paste, metal, 
glue, truth and fletleR and cembhies them# works them fate the finished 
product of newspapers, magazines, books, maps, calendars and nam* 
ereus other manufactured articles. ***. 

"I therefore conclude: 
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*Flrst. Thai a corporation organized wder the laws of the 
state of Iewa for the purpose of the publication of a newspaper should 
be classed for the purpose of taxation as a manufacturer." 

This leaves for determination the question of whether the corporation under 

consideration has its main operating offices and principal factories in Iewa. Under the 

facts as hereinabove stated, the stain operating offices of the corporation are in 

Davenport, iowa. This i s , of course, a conclusion which should he verified by the 

local assessor, in conducting his investigation to determine whether the facts are as 

stated to the letter submitted by the taxpayer's representatives. 

Section 427.1 (20), supra, was ameded in 19$1 by Chapter 163, Acts of 

the 54th G. A., which extended the exemption from moneys and credits taxation to 

foreign manufacturing corporation having their mala operating factories and principal 

factories in iowa. The legislature in so amending the statute recognized the fact that 

a foreign manufacturing corporation may have factories In Iowa and also outside this 

state. It provided that so long as the principal factories are within the state, and the 

other requirements were met, the stock of foreign manufacturing corporation should be 

treated no different than that of a domestic manufacturing corporation, for purposes of 

the moneys and credits tax. 

Under the facts as submitted, it appears that of the six newspaper plants owned 

by Lee Enterprises, the four plants located In Iowa produce 74% of its total operating 

income. We believe that this factor is sufficient to establish that the principal factories 

ef the corporation are within the State of iowa, 

it appears further that Lee Enterprises, Incorporated, owns substantial stock 

hi other newspaper corporations. Whether this faster is each as to change the nature of 
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the corporation from a manufacturer to a holding company, wo are, under the facts 

presented, unable to say. This issue wotfc) have to be resolved by taking the 

Income derived from these sources and comparing it with the corporations total income. 

Where It Is of such a magnitude as to constitute the principal or main business of the 

corporation, we do not believe that It could qualify as a manufacturing corporation. 

Where, on the other hand, its principal income is derived from its manufacturing 

activit ies, we believe that it does so Qualify. This issue cannot be determined by 

this office under the facts presented. 

Very truly yours, 

George W . Murray 
Special Assistant Attorney General 

I 



I i of G.AI, p?SvFdes\nat Sheathe 
supervisor of the iowa v e t e r i n a r y medicine d i a g n o s t i c laboratory 
determines that an outbreak of hog cholera r e q u i r e s the use of 
virulent blood or v i r u s , then the Department of A g r i c u l t u r e i s 
r e q u i r e d , under the terms of s a i d paragraph M e M to f o r t h w i t h 
approve the sale of v l r u l e n t blood or v i r u s to those persons 
e n t i t l e d to use s a i d v i r u l e n t blood or v i rus^ fl/icJ4id I f t ^ l h o S e 
persons who are holders of v a l i d unrevoked wr I t t e V p e r w l t s to 
administer the same. 

Honorable George L, Paul 
State Representative, Poweshiek County 
House of Representatives 
B U I L D I N G 

©ear Mr, Paul; 

Reference Is h e r e i n made t o yours i n which you submitted 
the f o l l o w i n g : 

" I t has come t o my a t t e n t i o n that the p r o v i s i o n s of 
Chapter 1 *f3* S e c tion I, Sub-section £ of the Laws 
of the 58th General Assembly are e i t h e r misunderstood 
or m i s i n t e r p r e t e d by the enforcement agencies t h e r e i n 
named. 
" i t has come to my a t t e n t i o n p a r t i c u l a r l y In my own 
county that when cholera has been diagnosed by the 
d i a g n o s t i c l a b o r a t o r y located at iowa State Univer
s i t y I t has been d I f f I c u l t f o r the l o c a l v e t e r i n a r i a n 
to o b t a i n v i r u l e n t blood or v i r u s as set f o r t h In 
t h i s sub-section, 
"Therefore 1 should appreciate I t very much If you 
w i l l give me an Attorney General*s opinion c l a r i f y 
ing the procedure and tne r e s p o n s i b i l i t y of the en
forcement agencies to act In. t h i s respect." 

in r e p l y t h e r e t o I would advise that the s t a t u t e i n 
question Is q u i t e p l a i n In i t s terms, and the d u t i e s of the 

several agencies designated to administer the Act, e q u a l l y 
p l a i n . Thus, when the supervisor of the Iowa v e t e r i n a r y 
medicine d i a g n o s t i c l a b o r a t o r y determines that an outbreak of 
hog c h o l e r a requires the use of v i r u l e n t blood or v i r u s 
(which appears to be the s i t u a t i o n described i n your l e t t e r ) 
then the Department of A g r i c u l t u r e i s required, under the terms 
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of the.Aet* t o " f o r t h w i t h approve the s a l e o f v i r u l e n t blood 
o r v i r u s t o those persons e n t i t l e d t o use s a i d v i r u l e n t blood 
or v i r u s , I n c l u d i n g those persons who are holders of v a l I d un
revoked w r i t t e n permits t o a d m i n i s t e r the seme." 

Very t r u l y , 

QSjramM* 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



DRAINAGE DISTRICTS? Improvement - Trustees of drainage d i s 
t r i c t raay improve drainage o u t l e t and r i g h t of way acquired 
'y i t in the s t a t e of Missouri under Iowa Code Section J+55«l7» 

Mr. dames §* MoGrath 
yen Buran County Attorney 
Keeeauquot I owe 
Deer »r# SIcGraths 

i e ere i n r e c e i p t of your l e t t e r of A p r i l 3, 1961, i n 
which you request the opinion of t h i s o f f i c e i n regard t o the 
r i g h t of the hoard of t r u s t e e s of a drainage d i s t r i c t to 
r e p a i r or improve a drainage o u t l e t end r i g h t of way acqui r e d 
by the d i s t r i c t i n the s t a t e ef Miosouri under Section 

Your a t t e n t i o n i s d i r e c t e d t o Iowa Code Se c t i o n **55»l57 
which pro v i d e s ! 

ttfhen a d i s t r i c t i s , or has been e s t a b l i s h e d i n 
t h i o s t a t e end no p r a c t i c a b l e o u t l e t t h e r e f o r e can 
be obtained except through lands i n an a d j o i n i n g 
e t a t e , the board of su p e r v i s o r s of the county where 
s a i d d i s t r i c t i s s i t u a t e d s h e l l , as drainage commis
s i o n e r s , have power to purchase a r i g h t of way and to 
const r u c t a d i t c h f o r such o u t l e t i n an a d j o i n i n g 
s t a t e or t o c o n t r i b u t e t o the c o n s t r u c t i o n of such 
d i t c h } i n an a d j o i n i n g s t a t e and to pay f o r the 
same out of the fund of such d i s t r i c t * * 

Under I owe Code Section ^55*135 the county board of sup
e r v i s o r s has a duty to heap drainage d i s t r i c t s i n r e p a i r , 
and i t has been held that t h i s imposes a duty on the board of 
supe r v i s o r s t o keep the drainage d i s t r i c t i n such c o n d i t i o n 
that i t w i l l f u n c t i o n p r o p e r l y and perform the s e r v i c e f o r 
*Mcfc **e intended* SeeJf fee v., ,§fir4 fff S^pfryle.or.t, 
2hZ Iowa 8701 **8 8.», 2d 2^7. 

Iowa Code Se c t i o n '+55.135(1) provides* "... The beard 
at any time on i t s own motion without n o t i c e may order done 
whatever i s necessary to r e s t o r e or r e t a i n a drainage or 
levy improvement i n i t s o r i g i n a l e f f i c i e n c y or c a p a c i t y . . . " 

Since the o u t l e t and r i g h t o f way acquired i n Missouri 
under Iowa Code Section ^55.157 i e an e s s e n t i a l part of the 
drainage system and must f u n c t i o n i n good order i n order 
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A p r i l 27, 1961 

o m a i n t a i n t h e e f f i c i e n c y and c a p a c i t y of t h e d r a i n a g e 
e p f O f a w e n t , t h e t r u s t e e s a r e , i n our o p i n i o n , a u t h o r i z e d 
0 u * f d i s t r i c t f a n d s f o r t h s purpose o f r e p a i r i n g or i a -

p r o v i n g , f o r d r a i n a g e p u r p o s e s , the r i g h t o f way and o u t 
l e t , that p o r t i o n o f t h s r i g h t o f way and o u t l e t which l i e s 
w i t h i n the s t a t e o f M i s s o u r i as w e l l as t h a t p o r t i o n t h e r e o f 
which l i e s w i t h i n the s t a t e o f Iowa. 

Very t r u l y y o u r s , 

JOHN M. CREQER 
A s s i s t a n t A t t o r n e y G e n e r a l 

JUGtjt 



S T f r T C O f f i C & f f i ^ D ^ F A H » m ^ 
. P .C^VLAA «oArpy4Mt^t 6 W i ? ^ U ^ T h e ? t a t e A p p e a l B o a r d i s w i t r i o u t J j urTscTi c t i on t o ' n e a r a n a d e t e r m i n e an a p p e a l f r o m 
t h e - a c t l o n o f a c i t y c o u n c i l i n o r d e r i n g i mprovement by p a v i n g 
p a y a b l e p a r t i a l l y f r o m s p e c i a l a s s e s s m e n t s and p a r t i a l l y f r o m 
t h e a v a i l s o f a g e n e r a l o b i i g a t i o n bond i s s u e . 

May 10, 1961 

Honorable ferl E l l j a b 
Senator, 23rd S e n a t o r i a l D i s t r i c t 
Clarence, Iowa 

Oear Senators 

This w i l l acknowledge r e c e i p t of you is of May 8, 196), i n which 
you submitted the f o l l o w i n g : 

" I t has been c a l l e d t o my a t t e n t i o n by some r e s i d e n t s 
of M a c h a n i c s v l H e that they are having some d i f f i c u l t y 
r e l a t i v e t o a proposed paving p r o j e c t i n t h e i r c i t y * 
" I t seems that the c o u n c i l has passed a r e s o l u t i o n of 
n e c e s s i t y , engaged an engineering f i r m to make the 
necessary survey together w i t h estimate of cost of the 
p r o j e c t . 
"The proposed c o n t r a c t was submitted f o r b i d s and ten 
c o n t r a c t o r s submitted b i d s . The contract was made w i t h 
the iowa Road B u i l d e r s a t a p r i c e some $11,000.00 be* 
low the engineers' estimate. 
"The c o n t r a c t o r put up the necessary bonds and have 
moved t h e i r equipment i n and are ready to proceed. 
"Some r e s i d e n t s f i l e d o b j e c t i o n s and are h o l d i n g up 
the p r o j e c t * The o b j e c t o r s appealed to the State 
Appeal Board which r u l e d in favor of the o b j e c t o r s . 

"Since M e c h a n l c s v i l i e Is In my S e n a t o r i a l D i s t r i c t 
I would l i k e to have your department give me a w r i t t e n 
o p i n i o n as to whether or not the appeal board has j u r i s * 
d i c t i o n i n t h i s matter. 
" I f you can c i t e court cases to s u b s t a n t i a t e your 
o p i n i o n i t might prove helpful,° 

In rep l y t h e r e t o I would advise as f o l l o w s : 

(,1-5 S 



Honorable E a r l £1ijah -2- Hay 18, 1961 

The department i s of the o p i n i o n that i n the foregoing s i t u a * 
t i o n , the Appeal Board i s without J u r i s d i c t i o n , There are two 
reasons f o r t h i s c o n c l u s i o n , both supported by ad j u d i c a t e d 
casest 

1. Insofar as Chapter 23 i s concerned, and the power of 
the Appeal Board under i t , i t i s s a i d i n the case of Carlson 
v. C i t y of Marshall town, 212 Iowa 373, where a c o n t r a c t f o r 
p u b l i c improvement was i n v o l v e d , the f o l l o w i n g ! 

"Defendant appeals t o the budget law, Code, 192*>, 
Chapter 23. The purpose of the budget law, so f a r as 
we are here concerned, i s to secure economy In and 
f a i r p r i c e s f o r b u i l d i n g or other c o n s t r u c t i o n work 
t o be pa i d f o r 'out of the funds of the m u n i c i p a l i t y . ' 
* * # * * 

"These s e c t i o n s have reference to 'pub!ic c o n t r a c t , ' to 
p u b l i c works, which r e q u i r e plans and s p e c i f i c a t i o n s or 
e s t i m a t e s , which may be the subject of competition and 
which in v o l v e the funds of the m u n i c i p a l i t y , c u r r e n t or 
funded, and t h e i r expenditure and the l o c a l tax l e v i e s . 
The law, so f a r as we are now concerned, i s d i r e c t e d 
t o the promotion of economy i n the l e t t i n g of p u b l i c 
c o n t r a c t s . The d i r e c t o r of the. budget i s not the 
s u p e r v i s o r o f , or a court of appeal i n , the adminis
t r a t i o n of municipal a f f a i r s , " 

2. Insofar as the cost of improvement i s payable out 
of s p e c i a l assessments imposed upon the b e n e f i t e d property, 
supplemented by a general o b l i g a t i o n bond issue , and the 
power of the Appeal Board over such a method of f i n a n c i n g , 
In the case of Schumacher v. C l t v of Clear Lake. 21 *i Iowa $k 

where Chapter 23 and a c o n t r a c t f o r p u b l i c Improvement were 
concerned, and payment was made p a r t i a l l y from assessments 
and p a r t i a l l y from the general fund of the c i t y , i t was s a i d ! 



Honorab1e E a r l E l i j a h -3 Hay 10, 1961 

"The court i s of the o p i n i o n that the c o n t r a c t i n t h i s 
case i s e n t i r e l y outside the purview end purpose of the 
budget law* which, so f a r as t h i s case i s concerned, M s 
to secure economy i n and f a i r p r i c e s f o r b u i l d i n g or other 
c o n s t r u c t i o n work t o be p a i d f o r "out of the funds of the 
m u n i c i p a l i t y " 4 and , ; i s d i r e c t e d to the promotion of econ
omy i n the l e t t i n g of p u b l i c c o n t r a c t s . 1 See Carlson v. 
Marshal\town, 212 Iowa 373. 
"Chapter 308, Code, 1927, makes q u i t e adequate p r o v i 
s i o n s f o r the accomplishment of these purposes. The 
proposed r e s o l u t i o n and the p l a t and schedule are required 
t o s t a t e the kinds of m a t e r i a l proposed to be used, method 
of c o n s t r u c t i o n , estimated c o s t f o r each d i f f e r e n t type of 
c o n s t r u c t i o n and kind of m a t e r i a l t o be used* and the 
amount t o be assessed a g a i n s t each l o t . Mot i c e to the 
owners o f the property subject t o assessment Is re q u i r e d , 
and they are permitted t o make o b j e c t i o n s . The record 
i s r e q uired to show whether the improvement i s p e t i t i o n e d 
f o r or made on motion of the c o u n c i l ( S e c t i o n 5999). When 
the c o n s t r u c t i o n i s ordered, the c o u n c i l Is required to 
c o n t r a c t , and no work may be dovie u n t i l the con t r a c t or 
c e r t i f i e d copy has been f i l e d . ( S e c t i o n 6001, See amend
ment F o r t y - t h i r d 6.A,, Chapter 179, Section 2.) The con
t r a c t i s required t o be l e t on competitive b i d d i n g . No 
appeal from the order of establishment i s provided f o r , 
but appeal from the assessment i s allowed. To superimpose 
the p r o v i s i o n s of the budget law would be to hamper and 
ob s t r u c t the m u n i c i p a l i t y and the property owners i n 
t h e i r r i g h t t o make p u b l i c improvements and to introduce 
confusion, i n c o n g r u i t y , and u n c e r t a i n t y i n t o d e f i n i t e l y 
p r e s c r i b e d procedure t h e r e f o r . 

Generally speaking, as concerns the making of p u b l i c improve
ments by c i t i e s and towns, the f o l l o w i n g o b s e r v a t i o n , made i n 
the Schumacher case, Is p e r t i n e n t : 

"The c i t y a c t s through i t s proper a d m i n i s t r a t i v e and 
l e g i s l a t i v e body, the c o u n c i l . The c o u n c i l i n so a c t i n g 
a c t s as the prop e r l y c o n s t i t u t e d l e g i s l a t i v e body of the 
c i t y , not as the mere agent of the property owners. The 
c o u n c i l Is a continuous body, and i t s power i s a con t i n u 
ing power. 

State v. Mayor, 28 A t l . , 381 
In re Hayor, 193 M.T, 503, 87 »,E. 759j 
Zeo v, t e s t e r , 135 N,£. 458, 2 M Mass. 3**0, 
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"To uphold p l a i n t i f f ' s contention would be d i s a s t r o u s 
t o municipal I t i e s and to those concerned i n t h e i r opera" 
t i o n s as taxpayers, purchasers a t tax s a l e , c o n t r a c t o r s , 
c r e d i t o r s , and o t h e r w i s e * M 

i t Is t o be observed f u r t h e r that the Issuance of general 
o b l i g a t i o n bonds 1$ a u t h o r i z e d e i t h e r under the p r o v i s i o n s 
of Section ^08,17 or S e c t i o n 396,2a, both Code of 1953, and 
whether issued under one or the o t h e r , s h a l l not be considered 
as Indebtedness i n c u r r e d f o r general or o r d i n a r y purposes. 

Very t r u l y , 

i 

OSsmrah A 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney Genera) 



BEER: C l a s s B and C p e r m i t s - - r e v o c a t i o n -- The c o n v i c t i o n 
o f a m i n o r f o r b u y i n g b e e r on t h e p r e m i s e s o f a c l a s s B 
p e r m i t h o l d e r c o n s t i t u t e s m a n d a t o r y g r o u n d s f o r r e v o c a t i o n 
o f s a i d p e r m i t u n d e r t h e p r o v i s i o n s o f s e c t i o n 124.20 o f t h e 
Code, . 

May 12, 1961 

Mr. James 0, Jenkins 
Monroe County Attorney 
A l b l a , Iowa 
Dear Mr. J e n k i n s i 

We have your favor of May 11, 1961 ¥ reading as f o l l o w s ] 
"A problem has a r i s e n regarding the c o n s t r u c t i o n 

of S e c t i o n 12*»,20 under the f o l l o w i n g f a c t u a l s i t u a t i o n . 
On the 1st day of May, 1961, a minor plead g u i l t y to 
the charge of purchasing beer on the premises of a 
c l a s s *B* beer permit h o l d e r , and was duly c o n v i c t e d 
and f I n e d . 

"My Question, t h e r e f o r e , i s t h i s : 
"Does the c o n v i c t i o n of a minor for buying beer 

on the premises of a c l a s s *B' permit holder con
s t i t u t e a mandatory ground f o r revocation of s a i d 
permit under the p r o v i s i o n s of Section 124.20?" 
In r e p l y t h e r e t o , we advi s e as f o l l o w s % 
The p e r t i n e n t part of the s t a t u t e involved in t h i s 

problem reads? 
" * * * A v i o l a t i o n of the p r o v i s i o n s of t h i s 

paragraph by any holder of a c l a s s *B* or c l a s s lC l 

permit or any of h i s agents or employees in connection 
with the operation of a beer business under s a i d 
c l a s s 'B1 or c l a s s *C* permIt shat1 be a mandatary 
ground f o r revocation a f s a i d parsMt. in 1ad̂ l'tigr» 
to other mandatory grounds provided in i n i i cnapter." 
(emphasis ours; 

0 , 1 - 5 - (o 
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The answer to your q u e s t i o n , we b e l i e v e , may be found 
In the case of Walker v. C i t y of C l i n t o n . 244 Iowa 1099* 59 
N.W. 2d 785* and r e a f f i r m e d by t b e case of Michael v. Town 
of Logan» 247 Iowa 574 1 75 N.W. 2d 7'4. ~. 

in the Walker case, we have the f a c t u a l s i t u a t i o n wherein 
two minors, aged 18 and 19 years r e s p e c t i v e l y , on September11, 
1952* were apprehended by the C l i n t o n p o l i c e w i t h beer in 
t h e i r possession. On September 12 next, they signed statements 
which s a i d they had purchased beer at p l a i n t i f f * s tavern, 
d r i n k i n g several g l a s s e s each, and t a k i n g some away w i t h them, 
and d a s c r l b e d the bartender who s o l d I t t o them* Each pleaded 
g u i l t y on September 12 t o a v i o l a t i o n of the beer law by 
purchasing beer when a minor, and was sentenced. 

Under the above f a c t s * the c i t y c o u n c i l summarily revoked 
the tavern operator's l i c e n s e , without n o t i c e or hearing. 

The tavern operator brought an a c t i o n o f c e r t i o r a r i 
c h a l l e n g i n g the l e g a l i t y of the a c t i o n of the c o u n c i l and 
a l l e g i n g that i t acted a r b i t r a r i l y and without j u r i s d i c t i o n , 
The t r i a l c o urt sustained the w r i t . 

The Supreme Court reversed the t r i a l c o u r t , and in con
s t r u i n g s e c t i o n s 124*20, I24,10 arid 124*34, s a i d : 

"Under e i t h e r of these s e c t i o n s i t ( c o u n c i l ) 
had a mandatory duty to revoke p l a i n t I f f * s l i c e n s e 
If there was a s u f f i c i e n t showing of s a l e ©f beer 
to a minor, e i t h e r by p l a i n t i f f o r any employee." 

The Court f u r t h e r went on t o say, speaking of s e c t i o n 124.20s 
" i t does not provIde t h a t the permit holder, 

or h i s agent or employee, must f i r s t be convicted 
of the c r i m i n a l o ffense of such i l l e g a l s a l e before 
the permit may be cancel l e d . " 
Then, speaking w i t h reference to s e c t i o n 124.30, the 

Court s a i d : 
" I t i s again t o be observed that revocation 

i s r e q u i r e d f o r some v i o l a t i o n s without f i r s t 
r e q u i r i n g a c o n v i c t i o n . " 
As t o what c o n s t i t u t e s mandatory ground f o r r e v o c a t i o n , 

we f i n d the Court saying t h i s : 
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'•They ( c i t y c o u n c i l ) need have before them 
only something iwhleh f a i r l y shows cause which, In 
t h e i r judgment, Indicates a c o n t i n u a t i o n o f the 
l i c e n s e w i l l be Ini m i c a l t o the purposes o f 
chapter 124." 
in view of the Walker case,, i t i s our considered o p i n i o n 

that the c o n v i c t i o n of the minors de s c r i b e d In your l e t t e r 
would c o n s t i t u t e a mandatory ground f o r revocation of a 
c l a s s "8" o r M C M permit* under the p r o v i s i o n s o f s e c t i o n 124.20 
of the Code* 

Yours t r u l y * 

FRAHK 0, BIANCO 
A s s i s t a n t Attorney General 

F0Brbl 



STATE OFFICERS AND DEPARTMENTS: L i q u o r C o n t r o l C o m m i s s i o n --
I m p o r t a t i o n o f b o u r b o n , rum and b r a n d y i s a u t h o r i z e d by Code 
s e c t i o n 1 2 3 . 2 7 ( 2 ) ( c ) ( 3 ) , p r o v i d e d t h a t a l } regu1atory p r o v i s i o n s 

P a u l i n e Dawson, Superintendent of Permits 
Iowa l i q u o r Control Commission 
East 7th and Court 
L O C A L 
Dear Madam: 

We have your l e t t e r of May I, 1961, In which you s t a t e : 
"Under s e c t i o n 2 7 , 2c-3 of the l i q u o r Control 

A ct, we have issued a Manufacturer of Compounds permit 
to the Peter Pan Bakers, Inc. of Des Moines. They 
d e s i r e to import i n t o our s t a t e , f o r use in making 
f r u i t cakes, bourbon, rum and brandy. A copy of permit 
issued to them i s enclosed. 

"We would l i k e to know, sin c e the b a s i s of rum i s 
molasses and that of bourbon i s a g r a i n , i f permittee 
may l e g a l l y Import same Into our s t a t e . Brandy being 
a vinous product we i n t e r p r e t the law to sanction 
importation of t h i s l i q u o r . 

"We w i l l appreciate hearing from you at your 
e a r l i e s t convenience and thank you f o r your o p i n i o n . " 
Iowa Code s e c t i o n 123,27(2)(c) provides: 

"c. Notwithstanding any of the p r o v i s i o n s of 
t h i s chapter, patent and p r o p r i e t a r y medicines, 
t i n c t u r e s , food products, e x t r a c t s , t o i l e t a r t i c l e s 
and perfumes, and other l i k e commodities, none of 
which are s u s c e p t i b l e of use as a beverage, but 
which r e q u i r e as one of t h e i r i ngredients a l c o h o l or 
vinous l i q u o r s , may be manufactured and s o l d w i t h i n 
t h i s s t a t e , provided a s p e c i a l permit so t o do i s f i r s t 
o b t ained, as i n t h i s subsection provided. * * * " 

May 17, 1961 
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Subparagraph three (3) thereof provides, In p a r t , as 
f o l l o w s : 

«» * * * Such s p e c i a l permit when so issued 
s h a l l e n t i t l e the holder thereof to import i n t o the 
s t a t e , or purchase from 11 censed d i s t i l l e r s w i t h i n 
the s t a t e or from the commission, alcohol or vinous 
l i q u o r s f o r use i n manufacture, in accordance w i t h 
the terms of s a i d permit, and t o s e l l the product of 
such manufacture* regard l e s s of any of the other 
p r o v i s i o n s of t h i s chapter with respect t o purchase 
and s a l e qf a l c o h o l or vinous l i q u o r s , " 
S e c t ion 1 2 3 , 2 7(3) provides: 

"Nothing In t h i s chapter s h a l l p r o h i b i t the 
l e g i t i m a t e s a l e of patent and p r o p r i e t a r y medicines, 
t i n c t u r e s , food products, e x t r a c t s , t o i l e t a r t i c l e s 
and perfumes, and other l i k e commodities, none of 
which are g e n e r a l l y c l a s s i f i e d or used as a beverage 
but which r e q u i r e as one of t h e i r Ingredients a l c o h o l i c 
or vinous l i q u o r s , through the o r d i n a r y r e t a i l or 
wholesale channels," 

You w i l l note t h a t , w h i l e s e c t i o n s 1 2 3 . 2 7 ( 2)(c) and 
1 2 3 . 2 7 ( 2)(c)(3) appear to be l i m i t e d to " a l c o h o l or vinous 
l i q u o r s " , s e c t i o n 123 , 2 7(3) a p p l i e s to a l l " a l c o h o l i c or 
vinous l i q u o r s " , i f t h i s language i s given I t s l i t e r a l e f f e c t , 
manufacturing processes authorized under s e c t i o n 1 2 3 # 2 7(2)(c) 
would be l i m i t e d to those products which contain o n l y " a l c o h o l " 
as defined s e c t i o n 123.5(2), which provides? 

" ' A l c o h o l 1 means the product of d i s t i l l a t i o n 
of any fermented l i q u o r , r e c t i f i e d e i t h e r once or 
o f t e n e r , whatever may be the o r i g i n i t h e r e o f , and 
Includes s y n t h e t i c e t h y l a l c o h o l . " , 

and to "vinous l i q u o r s " , which term Is not defined by the Liquor 
Control Act. from t h i s , i t would f o l l o w that pure a l c o h o l and 
vinous l i q u o r s could be imported pursuant to s e c t i o n 123 . 2 7(2) 
( c ) ( 3 ) , w h i l e bourbon, rum, and the l i k e could not be Imported, 
the l o g i c a l c o n c l u s i o n would be t h a t , w h i l e under s e c t i o n 
1 2 3 , 2 7(3) food products, e x t r a c t s and the l i k e c o n t a i n i n g a l l 
a l c o h o l i c l i q u o r s could be s o l d i n the S t a t e , o n l y a l c o h o l 
and vinous l i q u o r s could be Imported i n t o the State and used 
In manufacturing processes w i t h i n the State of iowa. in ©ur 
o p i n i o n , t h e r e f o r e , the i n t e n t of the l e g i s l a t u r e was that 
" a l c o h o l or vinous l i q u o r s " should, f o r purposes of permits 
m4er Iowa Code s e c t i o n 123.27 (1958), be synonymous w i t h 
a l c o h o l i c l i q u o r as d e f i n e d by Iowa Code s e c t i o n 123.5(5), 
which provides: 
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" l U c o h o l I c l i q u o r 1 Includes the three v a r i e t i e s 
of l i q u o r above defined ( a l c o h o l * s p i r i t s , and wine), 
and every l i q u i d or s o l i d , patented or not, c o n t a i n i n g 
a l c o h o l , s p i r i t s , or wine, and s u s c e p t i b l e of being 
consumed by a human being, f o r beverage purposes. 
Any l i q u i d or s o l i d c o n t a i n i n g more than one of the 
three v a r i e t i e s above defined i s considered as belonging 
to that v a r i e t y which has the highest percentage of 
a l c o h o l , according t o the order In which they are 
above d e f i n e d . " 
Therefore, the importation of bourbon, rum and* brandy 

I s , In our o p i n i o n , a u t h o r i z e d by Iowa Code s e c t i o n 123 .27 (2 ) 
( c ) ( 3 ) , p r o v i d i n g of course that a l l r e g u l a t o r y p r o v i s i o n s of 
the Iowa l i q u o r Control Act be f i r s t complied w i t h . 

Very t r u l y yours. 

JOHN M. CREGER 
A s s i s t a n t Attorney General 

JMCtbl 



COUNTIES AND COUNTY OFFICERS: Funds of Conservation Boards — 
Neither county conservation board nor county t r e a s u r e r has power 
to invest funds in short term investments, but county t r e a s u r e r 

Mr, Mart in 2), U t r 
Scott County Attorney 
Davenport, Iowa 
Dear Mr, t e i r j 

f e are i n r e c e i p t of your l e t t e r of March 24, 1961, i n 
which you states 

*0ur Scott County Conservation Board has asked 
us to i n v e s t i g a t e the p o s s i b i l i t i e s of i n v e s t i n g 
surplus money that they have i n t h e i r fund i n short-
term Investments, 
a f e would appreciate an attorney General's opinion 
as to whether or not t h i s wouId be proper,* 
In our o p i n i o n , your i n q u i r y must be answered i n the neg

a t i v e . Your a t t e n t i o n i s d i r e c t e d to Iowa Code Section 111A.6, 
which provides as f o l l o w s ! 

"Upon the adoption of any county of th© p r o v i 
sions of t h i s chapter, the county board of super
v i s o r s of such county may by r e s o l u t i o n appropriate 
an amount of money fre» the general fund of the 
county f o r the payment of; expanse^ incurred by the 
county conservation board , * . and i t may levy • , , 
an annual tax • • , which tax s h a l l be c o l l e c t e d by 
the county t r e a s u r e r • . • to be paid out upon the 
warrants drawn by the county a u d i t o r upon r e q u i s i t i o n 
of the county conservation board for the payment sJL 
expenses incurred i n c a r r y i n g out th© powers and d u t i e s 
of such conservation beard • • . , g i f t s , c o n t r i b u t i o n s 
and bequests of money and a l l ramp l i c e n s e s , fees and 
charges and other revenue or money received or c o l l e c t e d 
by the board s h a l l be deposited in the county conser
v a t i o n fund • . , .* ( I t a l i c s supplied,) 

Thus, i t appears that the c o u n t y t r e a s u r e r Is the only person 
l a w f u l l y e n t i t l e d to possession and c o n t r o l of the money i n 
the county conservation fund, and the money can be drawn from 
t h i s fund only upon r e q u i s i t i o n of the county conservation board 
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f a r the payment of expenses incurred by the board* The s e c t i o n 
f u r t h e r r e q u i r e s a l l ether revenue of the beard t o be deposited 
i n the county conservation fund and* t h e r e f o r e , a l l funds of the 
board must be used only f o r the payment of expenses in c u r r e d by 
the county conservation board i n c a r r y i n g out i t s powers and 
d u t i e s * 

Iowa Code Section 334*1 provides! 
"The t r e a s u r e r s h a l l receive a l l monies payable to 
the county and disburse the same on warrants drawn 
and signed by the county a u d i t o r * • • « 

_ In U.gt.Vf a r e c h j f U 90 F. 2d 5 l 6 , 5 l ? ( 8 t h O i r * 1937), 
the Court* a f t e r s e t t i n g out the above-quoted s e o t i o n , s a i d ; 

"The t r e a s u r e r of w m m a m m r m m m county, Iowa, i s the only 
person under the law who has the possession and con
t r o l of the money of s a i d county*'* 

Thus* i t appears that while the county conservation board fa ay 
r e q u i s i t i o n funds from the county conservation fund f o r payments 
of expenses i n c u r r e d i n c a r r y i n g out i t s purposes, t h i s fund 
i s n e vertheless a county fund w i t h i n the j u r i s d i c t i o n of the 
county t r e a s u r e r ; and the county conservation board has no power 
t o invest the monies i n t h i s fund In e i t h e r short term or long 
tens investments* 

Nor, i n our o p i n i o n , does the county t r e a s u r e r have the 
power to i n v e s t these funds i n term investments. Your a t t e n t i o n 
i s d i r e c t e d to Iowa Code Se c t i o n 452*4, which provides; 

"ft county t r e a s u r e r s h a l l be l i a b l e to a l i k e f i n e 
f o r l o a n i n g out • • • s t a t e , county or other funds 
i n h i s hands." 

In c o n s t r u i n g t h i s s e c t i o n , the Attorney General of Iowa 
has r u l e d that county t r e a s u r e r s and boards of s u p e r v i s o r s do 
not have a u t h o r i t y to enter i n t o agreements f o r any d e f i n i t e 
length o f time with regard t o deposit of funds and r a t e of i n t e r e s t * 
But. see the Attorney General's o p i n i o n , August 27, 1959, h o l d i n g 
that a county t r e a s u r e r may, subject to the s t a t u t o r y r e s t r i c t i o n s 
as to s e l e c t i o n of d e p o s i t o r i e s and r a t e of i n t e r e s t , so long as 
the absolute r i g h t of withdrawing the fund on demand i s preserved 
In the terms of the d e p o s i t * 

Very t r u l y yours, 

JOHN U* CREGER 
A s s i s t a n t Attorney General 

dMGlsb 



SECONDARY ROADS — Whether or not a road is a public highway is a 
question of fact to be determined for each particular road. In arriving at 
such a determination the following questions should be considered: Was 
the road established by statutory procedure or dedication and acceptance? 
Has the road been vacated or relocated by statutory procedure? 

Mr. Harold B. Heslinga 
Mahaska County Attorney 
118 North Market Street 
Oskaloosa, Iowa 

Dear Mr. Heslinga: 

In re Responsibility for Maintenance of Certain Roads 

You submitted the following question directed to you by the 
Mahaska County Board of Supervisors; 

"There exists in Mahaska County several different 
situations pertaining to the secondary road system 
which we desire to be submitted to the Attorney 
General for clarification as to their legality and the 
responsibility of the Board of Supervisors and the 
County Engineer for their continued maintenance. 

"Al l of the situations concern existing traveled ways, 
some of which have been in existence for many years 
and others which are one, two, three, or so years Old. 
They al l serve one farm establishment and come to a 
dead end. Many of them are used by school buses, 
rural mail carriers, delivery and service men, and 
electric power and telephone transmission lines. All 
of them have had secondary road funds expended on 
them for one or more of the following: clearing and 
grubbing construction to grade, bridging, culverts, 
surfacing, maintenance and snow removal. 

"Case 1 * These roads originally were established as 
through roads, but a part of them have been closed In 
order to eliminate construction of a bridge or because 
of other undesirable physical properties, as well as 
their carrying very little traffic. 

1 ~ 
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"Case 2 - These reads have been constructed, surfaced, 
and maintained by the county but are not recorded on the 
road plat or in the road books in the office of the County 
Auditor, The land owner simply allowed the County to 
construct the road with the verbal understanding that 
otalntenanee would be done by the County. 

"Case 3 - These roads are shown en the Road Plat in the 
road book as 'Consent" roads. The land owner petitioned 
the Board of Supervisors to establish a road to his farm
stead and consented to a strip of land being used for that 
purpose. 

"Case 4 - These roads are the same as CASE 3 above with 
the exception that the original surfacing or 1/2 the sur
facing cost was paid for by the land owner. 

"Case S - These roads were built on a new location to 
replace another established road which was subsequently 
vacated. The present road eliminates construction and 
maintenance problems encountered on the originally 
established roads, or serves as a more direct access to a 
through road, 

"The land for some of the foregoing roads may have been 
removed from the taxable land area by recorded or unrecord
ed easements. Others have been constructed with no 
changes in the records of the assessor in taxable arssof 
land. Some of the roads were included in the county con
struction program In years past, having been placed on the 
program by trustees and/or board members. 

. . . Our question concerns the status of roads or travel
ed ways that have been accepted by the County in past years 
as part of the Secondary Road System In one way or another. 
They have been accepted and used by the school buses as 
public roads and they have been accepted and used by the 
U ,S . Postal Department as public roads." 



Mr. Harold B. Heslinga 

In order to answer the questions presented in your letter it is 
necessary to first examine some of the basic principles common to all 
five "cases" set forth in your letter. 

Section 306.2(3) of the 1958 Code of Iowa, defines secondary 
roads as; 

M . . . a l l public highways, outside of cities and towns, 
except primary roads and state park and institutional 
roads." 

The county board of supervisors is given jurisdiction over and 
responsibility for these secondary roads by Section 306.3(2) of the 
1958 Code of Iowa, which provides: 

" . . . jurisdiction and control over the highways of the 
state are hereby vested in and imposed on . . . the 
county board of supervisors as to secondary roads within 
their respective counties . . . " 

It is necessary to determine whether these roads referred to in 
the five "cases" are "public highways" as referred to in Section 308.2(3) 
of the 1958 Code of Iowa* A highway Is defined in 25 Amjur 339, High* 
ways § 2, as: 

w . . . a way open to the public at large, for travel or 
transportation, without distinction, discrimination 
or restriction, except such as is incident to regulations 
calculated to secure to the general public the largest 
practical benefit therefrom and enjoyment thereof. Its 
prime essentials are the right of common enjoyment on 
the one hand and the duty of public maintenance on the 
other. It is the right of travel by all the world, and not 
the exercise of the right, which constitutes a way a 
public highway, and the actual amount of travel upon it 
is not material. If it is open to all who desire to use it , 
it is a public highway although it may accomodate only 
a limited portion of the public or even a single family or 
although it accomodates some individuals more than 
others." 
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In these cases the method by which the roads were purported to 
be established may be of some importance. la 25 Amjur 344, Highways, 
§ 9, is found: 

"Highways may be established by dedication, by pre
scription, or by the direct action of the public authori
ties* The owner of land cannot create a highway over 
it without the co-operation of the public, Giving a 
private way a name does not make it a public highway 
or thoroughfare." 

It is established law In the state of Iowa that a highway cannot 
be established by dedication without an acceptance by the public. 
State v . Burmlngham, 74 Iowa 407 (1888); Manderschld v . City of 
Dubuque, 29 Iowa 73 (1870); Bowersox v . The Board, 183 Iowa 645 
(1918); Iowa Loan & Trust Company v . Board of Supervisors, 187 Iowa 
160(1919). 

According to the terms in which your question is stated the land
owners have consented to the use of the land as a roadway, and so the 
question of prescription can be ignored. The establishment of highways 
by the direct action of public authorities is now provided for in Chapter 
306 of the 1958 Code of Iowa, namely Section 306,4 * Prior to the 1951 
amendments to Chapter 305, which were made by Chapter 103 of the Acts 
of the 54th General Assembly, the procedure for establishing highways 
was governed by Sections 306.3 through 306.61, Thus, in Iowa we have 
the statutory procedure for establishing highways, establishment by the 
prescriptive right of the public and the establishment by dedication with 
acceptance either by public authorities or by public user. In 25 Amjur 
347, Highways, 8 12, the "character of user" is stated that the use 
"must have been adverse, continuous, and exclusive". 

Having discussed the above general principles, we can now turn 
to the particular questions posed in your letter. It will, of course, be 
necessary to make a determination of the facts regarding each road in 
each of the five "cases" and from those facts arrive at a conclusion as 
to whether or not the road is a public highway entitled to maintenance at 
public expense. 
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Case 1 - In the described situation there is apparently no 
question as to the fact that these roads are part of what was once an 
established highway. In 25 Amjur 409, Highways, S 3 , it is stated 
that the "acient maxim 'once a highway, always a highway"* which 
has frequently been quoted by the courts is subject to many exceptions 
and qualifications. Insofar as the rights of the public are concerned 
the existence of a highway may be terminated by formal action by the 
public authorities having power and jurisdiction for such purpose. If 
in Case 1 the statutory procedure to abandon or vacate the road has 
not been utilised, the road remains a part of that highway system until 
vacated. 

Case 2 - Again it will be necessary to make a determination of 
the facts in each road. There should be a determination of whether the 
statutory procedure for establishing a public highway has been followed* 
If the statutory procedure has not been followed, then no highway has 
been established unless there has been a dedication and acceptance. 
A mere dedication alone will not create a public highway. See 25 Amjur 
344, Highways, S S, supra. An acceptance is necessary to create a 
public highway. State v . Burminqham, supra; Manderschid v . City of 
Dubuque, supra; Boweraox v . The Board, supra; Iowa Loan & Trust Com
pany v . Board of Supervisors, supra. It need not be a formal acceptance 
by official action. There is authority to the effect that expenditure of 
public funds on a road constitutes an acceptance, 25 Amjur 344, High
ways, S 10. However, 19 Amjur 816, Estoppel, 8 166, supports the 
position that a state or political subdivision cannot be estopped by the un
authorized acts or representations of its officers. Also, the state cannot 
be deprived of its property by the mistakes of officials. State v . Dakota 
County, Nebraska, 250 Iowa 318, 93 N.W.2d 595. In the event that it 
is determined that there has been no acceptance by public authorities, 
then there is the necessity of determining whether an acceptance has 
been made by public user. In these cases one farm establishment is 
served by each of the roads in question which are utilized by school 
buses, rural mall carriers, delivery and service men and electric and 
telephone transmission lines. If these vehicles and facilities use the 
road only for the purpose of servicing the one farm home on the land 
also occupied by the road, it would appear that they use the road for the 
convenience of er at the request of the owner of the underlying land and 
that their use is not adverse to his interest and thus does not have the 
adverse characteristic of user. If the facts were such as to lead to the 
conclusion in the last preceding sentence, then the road would be only 
a private road. In each ease a determination would have to be made as 
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to whether or not there had been such acceptance as is needed to 
create a public road. 

Case 3 * Prior to the extensive revision of Chapter 3OS by 
Chapter 103 of the Acts of the 54th General Assembly, there was an 
abbreviated procedure for establishing public highways. This procedure 
was set out in Section 306.37 before that section was repealed and re
placed by the General Assembly in 1951. Section 306,37 formerly 
entitled "Consent Highways" and before the 1951 amendments read: 

"Roads may be established without the appointment of 
a commissioner, if the written consent of all the owners 
of the land to be used for that purpose be first filed in 
the auditor's office; and the board, if satisfied that the 
proposed road is of sufficient public importance to be 
opened and worked by the public, shall make an order 
establishing the same. If a survey is necessary, the 
board, before ordering the same, may require the parties 
asking such establishment to pay or secure the payment 
of the expenses thereof." 

It would be necessary in each case to determine whether or not 
this statutory procedure was complied with while the above statute 
was still in effect. In the event the procedure was not complied with, 
it would be necessary to determine whether there had been a dedica
tion and acceptance similar to those indicated in Case 2. 

Case 4 - These roads would appear to be cases where the im
provement was made pursuant to Section 311.7. of the Iowa Code. In 
each case a determination would have to be made regarding whether or 
not the statutory procedure had been followed. In the event there is 
a determination that the statutory procedure was not followed, then a 
determination should be made as to whether or not there has been a 
dedication and acceptance similar to those indicated in Case 2 . 

Case 5 - Sections 306.4 through 306.12, inclusive, of the 
1958 Code of Iowa, provide a procedure for altering highways. if the 
roads referred to in Case 5 were altered by this procedure or by the 
earlier applicable procedure provided in Chapter 306 before the 1951 
amendments, then the highway is a public highway. A determination 
would need to be made in each ease, and If it is determined that the 
statutory procedure was not followed, then it would be necessary to 
determine whether there had been a dedication and acceptance as 
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referred to In Case 2 above. 

Al l of the above determinations of whether or not a particular 
road is a public highway are necessary to the decision of whether 
secondary road funds should be expended to maintain them since 
private roads are not entitled to maintenance by the public funds. 

Very truly your S, 

+ 



AGRJCULfORE, Sale of Eaw mite Under Chapter 192, 19$8 Code of Iowa, raw 
milk other than uraSe may be so ld , but only by the producers and out
side of a c i t y or town* -

Honorafcl* Clyde Spry 
Secretary o f Agr i cu l ture 
0 8 I t B I I G 

Bear Hr» % r y * 
I n your l e t t e r o f A p r i l 21 , 1961, you request an opinion on the 
fo l lowing question« 

*8eetie& I9ft*3& of the 195S Code of Iowa states > 
*t§o s i l k dea ler , as def ined In t h i s chapter, s h a l l 
s e l l or o f f e r for s a l e at r e t a i l , i n any c i t y or teen 
any arilk or cress unless same has bees f u l l y pasteur
i s ed as defined i n t h i s chapter, except that Grade "A* 
raw milk seed not be pasteur ized* . 

Sect ion 192*1C subsection 3 states? 
•V. ""Nothing i n t h i s sec t ion e b a l l be eonstfued t o jsaaa 

eoagm&Kntgr grading o f m i lk , araoh grades s h a l l apply 
only to pasteurised m& raw e&lk on which the grade 
l a declared on the label"» 

Can raw s i l k other than Grade *A* be s o l d as bot t l ed cd lk 
at the r e t a i l l e v e l ? * 

I t i s the op in ion ©f t h i s o f f i c e that raw mi lk , other than Grade " 1 % 
can be s o l d , t a t only by the predttjer and outside of & oltgr or town. 

Sect ion 192. ID states , that no i&o l esa l e r or r e t a i l e r of s i l k o r 
c^***3* 03g«pt the proaUear t s h a l l o f f e r or expose f o r sa le my s i l k 
or creaa unless the same s h a l l have been pasteurised* absent any 
contrary statement i n the Code, t h i s would iag&y that a sd lk producer, 
i . e . , a famser, »sy s e l l s i l k that has not been pasteurised* 

t ac t i on 192.10 goes on to provide tha t ho roilk dealer^ as defined i n 
Chapter 192, s h a l l *s#H or o f fer for s a l e l i ^ r e i s W , i n any e i t y or 
town, any mZk or cream unless same has been f u l l y pasteurised* 
except that Grade • * « raw a i l k need not be pasteurised? Sect ion 192*1 
requires every person engaging In the t a l e of adlk or ©ream at r e t a i l , 
l a say c i t y or town, t o obtain a jnilk d e a l e r ^ l i c ense f r o a the Be-
partaent o f A ^ i e u l t w e * 

May 23, 196l 



Pftge f • Honorable glyda Spry 

I t *»ml& appear tea % « above that anyone, even a pi't-duots-., who Bells 
milk at t-ettd 1 l i i a e i t y o r town l a .a a i l k dea ler and earn s e l l omly 
pasteoriaed or Grade *A* raw ad-lk* fiowever, i f a frodaeer s e l l a ©»t~ 
aide a e H f or town, there i a nothing i a the Code which i r o M b i i a hisi 
turn ~*m.ixm- * * * * « * whiob i a not Grade »A*, 

Sect ion 1$>2*3X)(3) provides that the s e l l e r need not grade h i s /ailk. 
But i f the s e l l e r were a *mHk dea le r 0 be oould not s e l l raw asilk i n 
s ©ity or town •asles® he graded i t and that grade were Grade " A " . A 
prodeeer could s e l l h i a raw a l l k outside a c i t y or town whether he graded 
i t o r not* 

Very timlgf yours . 

Ass is tant Attorney General 

OaV/d 



CONSERVATION: S o i l conservation d i s t r i c t s — Chapters W A 
and 467B, Code I9*>8, p r o v i d i n g r o r maintenance programs f o r 
watershed d i s t r i c t s , do not r e q u i r e that a l l p o r t i o n s of a 
watershed l y i n g In more than one county be protected in 
accordance with the p r o v i s i o n s of one uniform chapter. 

Mr, W i l l lam H. G r e i n e r , D i r e c t o r 
S t ate S o i l Conservation Committee 
L O C A L 
Pear Mr. GreJners 

We are i n r e c e i p t of your l e t t e r of A p r i l 13, 1961, In 
which you s t a t e * 

"At the present time there are two s e c t i o n s 
under the (owe Code that S o i l Conservation d i s t r i c t s 
can f o l l o w In regard t o p r o v i d i n g maintenance pro
grams f o r watershed p r o j e c t s . One i s the s u b - d i s t r i c t 
program under Chapter 467A and the other i s the one-
quarter m i l l levy under Chapter 467B, Code of Iowa. 

"The question r a i s e d i s , when a watershed crosses 
county boundaries, could one county use the s u b - d i s t r i c t 
method and the other county use the one-quarter m i l l 
levy f o r p r o v i d i n g maintenance money even though i t Is 
f o r the same watershed?" 
in our o p i n i o n , your query must be answered in the 

a f f i r m a t i v e . We f i n d nothing i n the Iowa Code r e q u i r i n g the 
a d m i n i s t r a t i v e agency which Is charged w i t h the p r o t e c t i o n 
of a p o r t i o n of a watershed lying w i t h i n I t s p a r t i c u l a r county 
to transcend the boundary of I t s county in order to a s s e r t 
j u r i s d i c t i o n of the p o r t i o n of the same watershed l y i n g 
w i t h i n an adjacent county. 

The s i t u a t i o n you pose i s one In which tfro separate 
a u t h o r i t i e s cooperate in the maintenance and p r o t e c t i o n of 
one watershed, w h i l e e x e r c i s i n g t h e i r I n d i v i d u a l J u r i s d i c t i o n 
over d i f f e r e n t p a r t s thereof. Iowa Code s e c t i o n 467A.13 
provides: 

"Purpose of s u b d l s t r l e t s . S u b d l s t r l c t s of a 
s o l i c onservation d i s t r i c t may be formed as h e r e i n a f t e r 

J 
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provided f o r the purpose of c a r r y i n g out watershed 
p r o t e c t i o n and f l o o d prevention programs w i t h i n the 
s u b d i s t r i c t , . 

Iowa Code s e c t i o n 467A.20 provides f o r a s p e c i a l annual 
tax t o provide revenue necessary f o r p r o t e c t i o n of the water
shed w i t h i n the s u b d i s t r i c t . Iowa Code s e c t i o n 467B.I 
provIdes: 

" A u t h o r i t y of board. Whenever any county, s o i l 
c o nservation d i s t r i c t , s u b d l s t r l c t of a s o i l conser
v a t i o n d i s t r i c t , p o l i t i c a l s u b d i v i s i o n o f the s t a t e , or 
other l o c a l agency s h a l l engage or p a r t i c i p a t e In any 
p r o j e c t f o r f l o o d or e r o s i o n c o n t r o l , f l o o d p r e v e n t i o n , 
or the c o n s e r v a t i o n , development, u t i l i z a t i o n , and d i s 
posal of water, In co-operation w i t h the f e d e r a l 
government, or any department or agency thereof, the 
c o u n t i e s In which s a i d p r o j e c t s h a l l be c a r r i e d on 
s h a l l have the j u r i s d i c t i o n , power, and a u t h o r i t y 
through the board of s u p e r v i s o r s t o c o n s t r u c t , operate 
and maintain s a i d p r o j e c t on lands under the c o n t r o l 
or J u r i s d i c t i o n of the county whenever dedicated 
to county use, o r t o f u r n i s h f i n a n c i a l and other 
a s s i s t a n c e In connection w i t h s a i d p r o j e c t s . Such 
f l o o d , s o i l e r o s i o n c o n t r o l , and watershed improvement 
p r o j e c t s s h a l l be presumed t o be f o r the p r o t e c t i o n of 
the tax base of the county, f o r the p r o t e c t i o n of 
p u b l i c roads and lands, and f o r the p r o t e c t i o n of the 
p u b l i c h e a l t h , s a n i t a t i o n , s a f e t y , and general w e l f a r e . " , 

and s e c t i o n 467B.9 a u t h o r i z e s an annual tax levy to f i n a n c e 
Chapter 467B p r o j e c t s w i t h i n the county. 

B 
Nothing i n e i t h e r chapter r e q u i r e s that a i l p o r t i o n s of 

one watershed be administered and protected In accordance 
w i t h the p r o v i s i o n s of one uniform chapter when the watershed 
i t s e l f l i e s In more than one county. Thus, each county has, 
In our o p i n i o n , the r i g h t t o maintain I t s mm p o r t i o n of the 
watershed In the manner I t p r e f e r s . 

If the two adjacent co u n t i e s can f u l f i l l the p o l i c i e s 
of these s e c t i o n s , one u s i n g Chapter 467A program and one 
u s i n g Chapter 467B program, there Is no o b j e c t i o n to such an 
arrangement} the d i f f i c u l t i e s presented by such a s i t u a t i o n , 
If any there be, are thus p r a c t i c a l r a t h e r than l e g a l . 

Very t r u l y yours, 

JKC:bl 
JOHN M* CREGER 
A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: Taxation State Conservation 
Commission has no a u t h o r i t y to pay s p e c i a l assessments. Iowa 
Code s e c t i o n 427.1 (1958). 

Mr. Lester F. Faber 
A s s i s t a n t D i r e c t o r 
State Conservation Commission 
L O C A L 
Bear Mr. Faber: 

We are In r e c e i p t of your l e t t e r of A p r i l 10, 1961, in 
which you request the o p i n i o n of t h i s o f f i c e as t o whether 
the State Conservation Commission may l e g a l l y pay a s p e c i a l 
assessment l e v i e d against the S t a t e by Polk County, Iowa f o r 
a water l i n e which runs adjacent t o a s t a t e park, 

You s t a t e that the county informs you that the Conservation 
Commission cannot hook up t o the water main u n t i l such time 
as t h i s assessment i s p a i d . 

Iowa Code s e c t i o n 427.1 provides: 
"Exemptions. The f o l l o w i n g c l a s s e s of property 

shal1 not be taxed: 
"1. Federal and s t a t e property. The property 

of the United States and t h i s s t a t e , . . . " 
In Edwards & Walsh v. Jasper County, 117 Iowa 365 (1902), 
however, a d i s t i n c t i o n was made between general taxes and 
s p e c i a l assessments, h o l d i n g that exemptions from general 
taxes do not r e l i e v e the owner of the property from s p e c i a l 
assessments. The reason f o r exempting property belonging to 
the State or to any of i t s I n s t r u m e n t a l i t i e s , as counties 
and c i t i e s , from general taxes does not, as i t appears t o us, 
apply to s p e c i a l assessments. The Court s a i d , at 117 Iowa, 
page 380: 

"While a u t h o r i t y to levy such assessments i s 
tra c e a b l e t o the t a x i n g power, they are nevertheless 

May 2 4 , 1961 
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assessed on the theory that the property against which 
they are l e v i e d Is b e n e f i t e d thereby t o the extent o f 
the l e v y , and the m u n i c i p a l i t y a c t s as an agent, 
merely, in c o l l e c t i n g the t a x . The d i s t r i c t Improved 
i s never co-extensive w i t h the county or c i t y , and I t 
Is not true that In paying the assessment the county 
must r a i s e money to pay over to I t s e l f , and that no 
one would be b e n e f i t e d but the o f f i c e r s employed In the 
c o l l e c t i o n of the tax . . . True, the r i g h t to levy 
these assessments Is r e f e r a b l e to the power of t a x a t i o n , 
but s t a t u t e s exempting property from general t a x a t i o n 
are almost u n i v e r s a l l y h e l d i n a p p l i c a b l e to s p e c i a l 
assessments." 
This case, however, stops short of ho l d i n g that S t a t e 

property i s subject to s p e c i a l assessment, and a p p l i e s o n l y 
to county and municipal property. The Court s a i d , at 117 
Iowa 382*. 

"Property held by the United States or by the 
s t a t e i t s e l f cannot be made l i a b l e f o r two reasons: 
F i r s t , because I t cannot be s o l d on execution, nor 
may any 11en be created against I t ; and, second, 
because n e i t h e r the s t a t e nor the United States can 
be sued, nor may judgments be enforced against e i t h e r . " 

Thus, a f t e r t h i s case, municipal and county property was not 
exempted from s p e c i a l assessment. 

This Is not t o say, however, that the l e g i s l a t u r e could 
not, If It chose to do so, subject s t a t e property to s p e c i a l 
assessment. The State cou1d, i f i t chose t o do so, provide 
f o r the establishment of b e n e f i t e d water d i s t r i c t s by county 
boards of s u p e r v i s o r s . Iowa Code s e c t i o n 357.2 provides: 

" T e r r i t o r y Included.. The b e n e f i t e d water d i s t r i c t 
may Include part or a l l of any Incorporated c i t y or 
town, or c i t i e s and towns, together with or without 
surrounding t e r r i t o r y I n c l u d i n g cemeteries and a l l 
p u b l i c l y owned land. Said p u b l i c l y owned property 
s h a l l pay and bear I t s p r o p o r t i o n a t e share of the cost 
and expense of s a i d water system upon the same ba s i s 
as p r i v a t e l y owned pro p e r t y . " 

This s e c t i o n does not, In our o p i n i o n , subject s t a t e property 
t o s p e c i a l assessment* Although, by I t s terms, I t a p p l i e s 
to a l l " p u b l i c l y owned land", I t co n t a i n s no mechanics f o r 
e n f o r c i n g the o b l i g a t i o n against s t a t e property. 
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Under the reasoning of the Jasper County ease, supra, 
s t a t e and f e d e r a l property Is exempt from s p e c i a l assessment 
because I t cannot be s o l d In ex e c u t i o n , nor may any Hen 
be c r e a t e d a g a i n s t I t , nor may the s t a t e or the United 
S t a t e s be sued, nor judgments enforced against e i t h e r . Thus, 
s e c t i o n 357.2 must, In our o p i n i o n , be construed to be 
l i m i t e d t o county property and the property of l u s s e r p o l i 
t i c a l s u b d i v i s i o n s , a t ! of which i s subject t o exe c u t i o n , t o 
l i e n and t o judgment* We must, t h e r e f o r e , answer your Inquiry 
In the negative. 

Very t r u l y yours, 

JOHN M. CREGER 
A s s i s t a n t Attorney General 

JMCtbl 



Ownership of samples of l i q u o r d e l i v e r e d to the Iowa Liguor 
Control Commission or to the members thereof in t h e i r o f f i c i a l 
.capacity Is in the State of Iowa. 

(St 
O r i g i n a l , undated, hand d e l i v e r e d 
by OS May 2k, 1961 

Honorable Norman A. Erbe 
Governor of the State of Iowa 
Statehouse 
L O C A L 

My dear Governor? 

This w i l l acknowledge r e c e i p t of yours of May 3, 1961, In 
which you submitted the f o l l o w i n g : 

" I have received © report from our present Iowa Liquor 
Control Commissioners s t a t i n g that they considered the 
* samples f o r a n a l y s i s ' as property of the d i s t i l l e r s 
that shipped s a i d samples to the Commission. 
"In each shipment, the addresses was the Iowa Liquor 
Commission to a t t e n t i o n Cotwni s s i oner C. J. B u r r i s , 
Ad cock or Smith. However, i n the sari© report, they 
s t a t e that i t Is necessary to place State Liquor Seals 
on these 'samples,' Therefore, I hereby request an 
o p i n i o n from your o f f i c e as t o whether or not t h i s l i q u o r 
Is s t a t e property upon being received and sealed by the 
Iowa Liquor Control Commission." 

In r e p l y thereto I would advise as f o l l o w s : 
The only s t a t u t o r y utterance f i x i n g the place of samples in 
the o p e r a t i o n of the Iowa Liquor Control Commission i s found 
In s e c t i o n 123,39? Code 1956, p r o v i d i n g as f o l l o w s : 

"123*39 S i f t of l i q u o r s p r o h i b i t e d . No manufacturer 
or wholesaler s h a l l give away any a l c o h o l i c l i q u o r of 
any kind or d e s c r i p t i o n at any time In connection w i t h 
h i s business except f o r t e s t i n g or sampling purposes 
only." 

While the foregoing s t a t u t e i s general i n i t s terras, I t ob
v i o u s l y Is l i m i t e d In I t s a p p l i c a t i o n to those manufacturers 

1̂ 1 - S- 2 . 3 
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or w h o lesalers of l i q u o r s h o l d i n g permits from the Iowa Liquor 
Control Commission as a u t h o r i z e d by sections 123,36 and 123.37, 
Code 195&, which appear r e s p e c t i v e l y as f o l l o w s : 

" 123.36. Manufacturer's l i c e n s e . Upon a p p l i c a t i o n i n 
the p r e s c r i b e d form and accompanied by a fee of two 
hundred f i f t y d o l l a r s , the commission may In accordance 
w i t h t h i s chapter, and In accordance w i t h the r e g u l a t i o n s , 
made thereunder, grant a l i c e n s e , good f o r a pe r i o d of 
one year a f t e r date of issuance t o a manufacturer which 
s h a l l a l l o w the manufacture, storage and wholesale d i s 
p o s i t i o n and s a l e of a l c o h o l i c l i q u o r s and wines t o the 
commission and t o customers o u t s i d e of the s t a t e . " 

"123.37 Wholesaler's l i c e n s e . Upon a p p l i c a t i o n In the 
p r e s c r i b e d form and accompanied by a fee of one hundred 
d o l l a r s and subject to the p r o v i s i o n s of t h i s chapter 
and the r u l e s and r e g u l a t i o n s of the commission, the 
commission s h a l l grant a l i c e n s e good f o r a p e r i o d of .. .> 
one year a f t e r date of issuance, to a wholesaler, which 
s h a l l a l l o w the wholesaler to purchase a l c o h o l i c l i q u o r 
from d i s t i l l e r s e i t h e r w i t h i n or without the s t a t e f o r 
the purpose of s e l l i n g to the commission and customers 
of such wholesaler engaged i n the s a l e of a l c o h o l i c 
1iquor and wines at r e t a i l outside of the s t a t e . " 

In connection w i t h the foregoing perm!ts, th© Iowa Liquor Con
t r o l Commission Is auth o r i z e d , under s e c t i o n 123.16, Code 1958, 
to do, among other t h i n g s , the f o l l o w i n g : 

"123.16 Powers. The commission s h a l l have the f o l l o w 
ing f u n c t i o n s , d u t i e s and powers? 
1, To buy. Import, and have i n i t s possession f o r s a l e 
and s e l l l i q u o r s i n the manner set f o r t h i n t h i s chapter, 
* * * * » 

I t seems obvious that the p u b l i c p o l i c y of the I t a t e , i n s o f a r 
as samples are concerned, expressed by the p r o v i s i o n s of sec
t i o n 123*39, Code 1958, Is e q u a l l y a p p l i c a b l e to such l i q u o r s 
as are a u t h o r i s e d to be bought and imported and possessed by 
the commission under the p r o v i s i o n s ©f Code s e c t i o n 123*16, 
hereinbefore quoted. 
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" P u b l i c p o l i c y " Is d e f i n e d In the - c a t * of State v. Gateway 
Mortuaries, 28? P. 156, 157. 87 Mont, 225 , 68 A.L.R. 1512*. 

" L e g i s l a t u r e ' s utterance on p a r t i c u l a r subject w i t h i n 
1 iroits of I t s c o n s t i t u t i o n a l potters Is 1 p u b I i c p o l i c y ' 
of s t a t e . " 

A l s o In re Hahaffay's E s t a t e . 254 P. 875, 877, 79 Mont. 10$ 
" ' P u b l i c p o l i c y ' of s t a t e Is determined by enactments 
of L e g i s l a t u r e on subjects concerning which I t has seen 
f i t to speak," 
1" S^ate ax r e l . H o l t v.. d i s t r i c t Court of F i r s t J u d i c i a l 

01st. i n and f o r Lewis and C l a r k County, 63 P.2d 1026, 1029, 
103 Mont. 438s 

"To determine • p u b l i c p o l i c y ' In the i n t e r p r e t a t i o n of 
s t a t u t e s , courts are bound to f o l l o w l e g i s l a t i v e u t t e r 
ances, i f w l t h i n c o n s t i t u t i o n a l 1Imitsj and only In 
the absence of rele v a n t l e g i s l a t i v e utterances may they 
look to J u d i c i a l d e c i s i o n s , " 

For d e f i n i t i o n s generally, see the term " P u b l i c P o l i c y / In 
WORDS AND PHRASESVolume 35, page 274, .and supplement t h e r e t o , 
page 83, 
In that s i t u a t i o n I t i s not to be ©scribed to the l e g i s l a t u r e 
that samples of l i q u o r as g i f t s are. p r o h i b i t e d to manufacturers 
and wholesalers h o l d i n g permits from the State, but exc l u d i n g 
from the p r o h i b i t i o n , , those from whom purchases are made under 
other a u t h o r i t y of the Iowa Liquor Control Commission. 
In view of the foregoing, th© t i t l e t o the samples of l i q u o r 
d e l i v e r e d to the Iowa Liquor Control Commission as g i f t s ap
pears to be c o n t r o l l e d by the f o l l o w i n g r u l e s s t a t e d i n 30 
AMERICAN JUR1SPRUDENCE, Section 2, t i t l e d " I n t o x i c a t i n g L i q u o r s " ! 
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|2. Liquor as Property} Right of Ownership -- Intox
i c a t i n g l i q u o r s have been considered immemorially and a l 
most u n i v e r s a l l y as property s u s c e p t i b l e of p r i v a t e owner
s h i p , and, In the absence or s t a t u t o r y r e s t r i c t i o n s , as 
l e g i t i m a t e s u b j e c t s of commerce domestic, i n t e r s t a t e , 
and f o r e i g n , In other words, where no contrary r u l e i s 
p r e s c r i b e d by l e g i s l a t i v e enactment, I n t o x i c a t i n g l i q u o r s 
are held to be proper o b j e c t s of b a r t e r , exchange, s a l e , 
or g i f t , as w e l l as manufacture, possession, end trans
p o r t a t i o n , l i k e any other commodity In which a r i g h t of 
property e x i s t s . " 

I t appears to be the r u l e in Iowa, i n Wonty.. V.Arneson,, 25 Iowa 
Reports 386-387: 

"But, I t i s urged, the I n t o x i c a t i n g l i q u o r , being held 
w i t h i n t e n t t o v i o l a t e the law, i s not property, i f that 
be so, what r i g h t had the s h e r i f f to s e i z e I t on the exe
c u t i o n , or the court to render a judgment f o r I t s value? 
"These very a c t s recognize the f a c t that i t i s property, 
f o r , I f I t were not, the s h e r i f f could not take I t , and 
the court could not assess I t s value, and render judgment 
t h e r e f o r . But t h i s court has h e l d , that i t i s property, 
and an Indictment w i l l l i e f o r larceny In f e l o n i o u s l y 
t a k i n g I t . State v. Hay, 20 Iowa, 305." 

On page 3S9 St i s f u r t h e r s t a t e d : 

" I n t o x i c a t i n g l i q u o r i s th© subject o f property} the 
commerce i n I t as an a r t i c l e of beverage i s u n l a w f u l , but 
i t s character as property i s not thereby destroyed. 

State v. May, 20 Iowa 305j 
Brown v. P e r k i n s , 12 Gray 89; 
Preston v, Drew, 33 Maine 558. 

"In I n g a l l s v. Baker, 13 A l l e n M*9, i t Is held that 
the owner o f IntaxI cafe Ing l i q u o r can maintain an a c t i o n 
f o r i t s value against an o f f i c e r s e i z i n g I t upon an exe
c u t i o n as the property of another. The f a c t s of t h i s 
case are q u i t e s i m i l a r to the one before us. In N i c h o l s 
v, V a l e n t i n e , 36 Main 322, I t Is ruled that such l i q u o r ' 
cannot' be taken upon execution. These cases were decided 
under s t a t u t e s c o n t a i n i n g p r o v i s i o n s s i m i l a r to our own," 

Obviously, under the Iowa Liquor Control Act, such 1Iquor i s 
property, and as thus d e f i n e d . I t s t r a n s f e r as property confers 
property r i g h t s g r a t u i t o u s l y . 
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The r u l i n g purpose of the word •give* Is t o confer property 
r i g h t s g r a t u i t o u s l y . 

Neblett v.-..Smith. 120 S.E, 2^*7, 251, 1^2 Va. 3*K). 
And the primary meaning of tha word *glve* Is to t r a n s f e r owner* 
s h i p or possession without compensation. 

U n i v e r s i t y of Vermont v. Wilbur's E s t a t e . 163 A. 572, 575» 
105 Vt# 1%7. 

In t h i s connection your a t t e n t i o n Is d i r e c t e d to the p r o v i s i o n s 
of Regulation 22, Liquor Samples, subsection ( 2 ) , of the Rules 
and Regulations of the Iowa l i q u o r Control Commission e f f e c t i v e 
January 1, 1052, which provides: 

"(2) In June and December of each year the Commission 
s h a l l order a l l samples remaining disposed of e i t h e r by 
d e s t r u c t i o n or by t r a n s f e r to h o s p i t a l s or State i n s t i 
t u t i o n s . " 

Based on the foregoing, I am of the opinion that the ownership 
of samples of l i q u o r d e l i v e r e d to the Iowa Liquor Control Com
mis s i o n or to the members thereof i n t h e i r o f f i c i a l c a p a c i t y 
i s i n the State of Iowa, 

Very t r u l y , 

OStmrabA 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: Board of Control -- S a l a r i e 
of employees of Board of Control are reviewable annually, 
Iowa Code s e c t i o n 218.13 (1958), as amended by H.F. 6Mf, 59th 

Board of Control of State I n s t i t u t i o n s 
S t a t e O f f i c e B u i l d i n g 
L O C A L 
A t t e n t i o n : M. J . Brown, A d m i n i s t r a t i v e A s s i s t a n t 
Gentlemen: 

We are In r e c e i p t of your l e t t e r of May 10, 1961, In 
which you s t a t e : 

"Chapter 218.13, Code of Iowa, 1958, was amended 
by House F i l e 6W» of the 59th General Assembly t o read 
as f o l l o w s : 

H lThe Board s h a l l , a n n u a l l y , on each employee's 
anniversary date, review and f i x the annual, month 1y 
or semi-monthly s a l a r i e s of s a i d employees, except 
such s a l a r i e s as are f i x e d by the General Assembly 

"Please give us an attorney general's o p i n i o n 
as t o the a p p l i c a t i o n of such annual review. 

"1. Does I t provide an annual review of s a i d 
employee's s a l a r i e s f o r Increases or decreases o n l y 
a t that time on a f i x e d r a t e f o r the f u l l year's 
p e r i o d , or 

"2, Does It permit the f i x i n g of a s a l a r y r a t e 
f o r an annual p e r i o d even though the rat e f i x e d f o r 
the f i r s t s i x month p e r i o d d i f f e r s from the r a t e 
f i x e d f o r the second s i x month p e r i o d , a l l determined 
at the time of the annual review?" 
This s e c t i o n , by I t s terms, provides only f o r an annual 

review of s a l a r i e s and provides that annual, monthly, or 
semi-monthly s a l a r i e s s h a l l be f i x e d annually. In our o p i n i o n 

G, A. 
/ 

May 26, 1961 
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the s e c t i o n quoted above does not permit the I n t e r p r e t a t i o n 
suggested by your second Inquiry. 

i f the l e g i s l a t u r e had intended a semi-annual review 
of the s a l a r i e s of employees o f the Board of C o n t r o l , the 
l e g i s l a t u r e would have e x p r e s s l y provided f o r such review. 
Your f i r s t Inquiry I s , t h e r e f o r e , answered In the a f f i r m a t i v e . 

Very t r u l y yours, 

JOHN M. CRIGS r 
A s s i s t a n t Attorney General 

JMCtbl 



STATE OFFICERS AND DEPARTMENTS: Board o f C o n t r o l -- I n s t l t u t I t t o n s 
Board o f C o n t r o l may de t e r m i n e a r o r m u i a r o r c e r t i f i c a t i o n t o 
the c o m p t r o l l e r o f amounts due t h e s t a t e from c o u n t i e s h a v i n g 
p a t i e n t s i n s t a t e i n s t i t u t i o n s c h a r g e a b l e t h e r e t o , Iowa 
Code s e c t i o n 2 3 0 . 2 0 . 

May 2 6 , 1361 

Board of Control of State I n s t i t u t i o n s 
S t a t e O f f i c e B u i l d i n g 
Des Moines, iowa 
A t t e n t i o n : M. J . Brown, A d m i n i s t r a t i v e A s s i s t a n t 
Gentlemen: 

We are In r e c e i p t of your l e t t e r of May 10 , 1961, In 
which you s t a t e : 

"Please g i v e us an attorney general's o p i n i o n as 
to whether It Is w i t h i n the power and j u r i s d i c t i o n of 
the Board of Control of St a t e I n s t i t u t i o n s under the 
s t a t u t e to have the superintendents of our mental 
I n s t i t u t i o n s c e r t i f y to the com p t r o l l e r the amount 
due the s t a t e from the several counties having p a t i e n t s 
chargeable t h e r e t o , on a b a s i s o f s e r v i c e s rendered 
each p a t i e n t Instead of an average per p a t i e n t c o s t . 

" 1 . Does Chapter 2 3 0 . 2 0 , Code of Iowa, 1958, 
empower the Board of Control t o determine a formula 
f o r c e r t i f i c a t i o n of amounts due the s t a t e from the 
several counties by the superintendents on a s e r v i c e s 
rendered b a s i s , or 

" 2 . Must such c e r t i f i c a t i o n s be made to the 
s t a t e c o m p t r o l l e r on an 'average p a t i e n t ' cost b a s i s ? " 
In our o p i n i o n , your f i r s t Inquiry must be answered In 

the a f f i r m a t i v e . Iowa Code s e c t i o n 230 .20 (1958) provides: 
"Each superintendent of a s t a t e h o s p i t a l where 

mentally i l l p a t i e n t s are cared f o r s h a l l c e r t i f y to 
the s t a t e c o m p t r o l l e r on the f i r s t days of January, 
A p r i l , J u l y , and October, the amount not p r e v i o u s l y 
c e r t i f i e d by him due the s t a t e from the sever a l 
counties having p a t i e n t s chargeable t h e r e t o , and the 
comp t r o l l e r s h a l l thereupon charge the same t o the 
county so owing . . . " 
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This s e c t i o n contains no p r o v i s i o n s e s t a b l i s h i n g the 
c e r t i f i c a t i o n formula, nor i s such p r o v i s i o n t o be found 
elsewhere i n the chapters of the Iowa Code d e a l i n g w i t h 
i n s t i t u t i o n s under the j u r i s d i c t i o n of the Board of Control 
of State I n s t i t u t i o n s . 

Therefore, the Board of Control may, as one of i t s 
general a d m i n i s t r a t i v e powers, e s t a b l i s h a formula f o r c e r t i 
f i c a t i o n of amounts due the St a t e from the several counties 
on a s e r v i c e rendered b a s i s , r a t h e r than on an average 
p a t i e n t cost b a s i s or upon any b a s i s which the Board may deem 
reasonable and proper. 

Very t r u l y yours. 

JOHN M, CREGER 
A s s i s t a n t Attorney General 

JMCjbl 
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'• PQV\U V) \'v ><• f ' U - i s Proceeds from s e r v i c e s 
rendered" by the A t l a n t i c M u n i c i p a l U t i l i t i e s , deposited under sec. 
453,1, Code 1954, c o n s t i t u t e a p u b l i c fund, and when placed in a sav
ings account, subject to withdrawal at any time, i s a deposit and not 
a loan or investment and i s subject to the p r o v i s i o n s of the s t a t e 
s i n k i n g fund law. _ \ ~ c t 

' 1 ; June 5, 1961 

Treasurer of State 
Statehouse 
L O C A L 

Charles R. Dayton, Deputy Treasurer 

Dear Mr. Dayton: 

This wi1I acknowledge r e c e i p t of your l e t t e r of Hay 22, 1961, 
as f o i l o w s : 

"The O f f i c e of the Treasurer of State r e s p e c t f u l l y 
requests a r u l i n g regarding a savings account in a 
bank which can be withdrawn any time but which draws 
i n t e r e s t a f t e r i t i s i n that bank f o r a period of 90 
days or longer, whether s a i d savings account i s covered 
under the State S i n k i n g Fund f o r P u b l i c Oeposits. More 
s p e c i f i c a l l y , t h i s r e f e r s to A t l a n t i c Municipal U t i l i t i e s , 
the proceeds of t h i s savings account not coming from taxes 
but from s e r v i c e s rendered f o r e l e c t r i c i t y i n the town of 
A t l a n t i c , Iowa. 

"This o p i n i o n has been asked f o r by Mr. 0. A. Otto, 
P r e s i d e n t , fhe Whitney Loan and Trust Company Bank, 
A t l a n t i c , Iowa." 

in reply thereto 1 advise as f o l l o w s i 

(1) it-appears from the foregoing that the money involved 
i n the request c o n s i s t s of the proceeds f o r s e r v i c e s rendered 
f o r £3£vi„> I „S ty In the town of A t l a n t i c , iowa, from i t s mu
n i c i p a l u t i l i t y . As to such proceeds and i t s r e l a t i o n t o 
the problem submitted, s e c t i o n 3 9 7 * ^ , Code 1958, provides 
w i t h respect to the powers of the t r u s t e e s of p u b l i c 
u t i l i t i e s p l a n t s , the f o l l o w i n g : 
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"397.34 Powers of t r u s t e e s . The board of t r u s t e e s s h a l l 
have a l l the power and a u t h o r i t y i n the management and 
c o n t r o l of the u t i l i t i e s mentioned i n the question sub
m i t t e d to the vo t e r s at such ©lection as i s conferred 
upon waterworks t r u s t e e s appointed as provided in chap
te r 398." 

The waterworks board, according to s e c t i o n 398.9, Code 1958, 
w i t h respect to i t s money, s h a l l do the f o l l o w i n g : 

" * * * A i l money c o l l e c t e d by the board of waterworks 
t r u s t e e s s h a l l be deposited a t l e a s t weekly by them, 
wi t h the c i t y t r e a s u r e r , and a l l money so deposited 
and a l l tax money received by the c i t y t r e a s u r e r from 
any source, l e v i e d and c o l l e c t e d f o r and on account of 
the waterworks, s h a l l be kept by the c i t y t r e a s u r e r as 
a separate and d i s t i n c t fund. * * * * * 

Such money, acc o r d i n g t o an opinion of t h i s department appear
ing i n the report f o r 1954 at page 178, which, basing i t s con
c l u s i o n upon s e c t i o n 453.1, Code 1954, p r o v i d i n g as foilowss 

"The t r e a s u r e r of s t a t e , and o f each county, c i t y , 
town, and school c o r p o r a t i o n , and each township c l e r k 
and each county recorder, a u d i t o r , s h e r i f f , each c l e r k 
and b a i l i f f of the municipal c o u r t , and c l e r k of the 
d i s t r i c t c o u r t , and each s e c r e t a r y of a school board 
s h a l l deposit a l l funds in t h e i r hands in such banks 
as are f i r s t approved by the executive c o u n c i l , board 
of s u p e r v i s o r s , c i t y or town c o u n c i l , board of school 
d i r e c t o r s , or township t r u s t e e s , r e s p e c t i v e l y . " 

said) 
i 

"By v i r t u e of the foregoing p r o v i s i o n s of s e c t i o n 453.1 
of the Code, the funds received by the municipal t r e a s u r e r 
are subject to the p r o v i s i o n s of the s t a t e s i n k i n g fund 
law set f o r t h in chapter 454 of the Code." 

By reason hereof i regard t h i s as a p u b l i c fund, 
(2) This being a p u b l i c fund, i t i s a l s o a deposit and not 
an investment or loan, according to the case of Hunt v. Hopley 
120 iowa 695, at 699, where t h i s d i s t i n c t i o n between an i n v e s t 
ment and a deposit i s made: 
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"The d i s t i n c t i o n between a deposit and a loan Is 
i l l u s t r a t e d i n that case (Independent School D i s t r i c t 
v, Hubbard) f o r , w h i l e demand C e r t i f i c a t e s o f deposit 
on s o l v e n t banks were t r e a t e d as equivalent to cash, 
time c e r t i f i c a t e s bearing i n t e r e s t were denounced as 
p r i v a t e loans of p u b l i c money, amounting t o conversion. 
In Law's E s t a t e , 144 Fa. 439,(22 A t l , Rep, 831, 14 L.R.A. 
103), the d i f f e r e n c e was pointed out: 'Depots't i s where 
a sum of money i s l e f t w i t h a banker f o r safe keeping, 
subject to order, and payable, not i n the s p e c i f i c money 
depos i t e d , but i n an equal sum, I t may or f t may not 
bear i n t e r e s t , according t o agreement. While the r e l a 
t i o n between the d e p o s i t o r and h i s banker Is that of 
debtor and c r e d i t o r , simply, the t r a n s e c t i o n cannot, 
i n any proper sense, be regarded as a loan, unless the 
money i s lef$» not f o r safe keeping, but f o r a f i x e d 
p e r i o d , a t i n t e r e s t , i n which case the t r a n s a c t i o n 
assumes the c h a r a c t e r i s t i c s of a l o a n . , M 

8y reason of the for e g o i n g , i am of the opinion that the 
p u b l i c fund ref^rreii to as the proceeds from s e r v i c e s rendered 
by the A t l a n t i c Municipaj U t i l i t i e s i s a deposit and subject 
to the p r o v i s i o n s of the s t a t e s i n k i n g fund law. 

Very t r u l y , 

0Stmroh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



t , C o h t r a c t s f o r b u i l d i n g Improvements in excess of $2,000 l e t by 
the board of supervisors of the county in which s a i d improve
ments are to be made, without adeertIsement f o r bids as pro
vided i n Code sec t ! ons332.7 and 332.8, are i l l e g a l and 

2. Said board of supervisors i s without a u t h o r i t y to d i r e c t the 
county a u d i t o r to issue warrants f o r expenditure of funds based 
on sai d i l l e g a l a c t , J u n e 6 > l 9 6 j 

to vTi vw\'>( iw ^IDotm© Co fcrfty Lv * L ~ ^ A>SC 

Mr. Stanley R. Simpson 
Boone County Attorney 
913 Eighth Street 
Boone, Iowa 

Dear Mr. Simpsons 

This w i l l acknowledge r e c e i p t of your l e t t e r of May 22, 1961, 
which s t a t e s the f o l l o w i n g : 

"This o f f i c e requests your opinion on the f o l l o w i n g 
l e g a l p r o p o s i t i o n : 

'•The Boone County Board of Supervisors have 
entered i n t o contracts and made b u i l d i n g improve
ments at the Boone County Home i n excess of 
$2,000.00, as provided in Sec, 332.7, Code of 
Iowa 1958. 

"On February 20, 1961, there appears in Minute Book 17, 
Page 322 In the minutes of the Board of Supervisors, 
the f o l l o w i n g motions 

•Moved by Glenn Lehman, seconded by Charles B a l l 
to accept the proposal f o r completing the I n t e r i o r 
of t a r wing a t the County Home, submitted by the 
Madrid lumber Company i n the amount of $4,777.25.' 
Motion c a r r i e d . 

"The Board f a i l e d to give p u b l i c notice f o r the adver
tisement of bids as required in Sec. 332.7 and Sec. 332.8 
of the Iowa Code. 
"The Madrid Lumber Company has completed i t s work, that 
s a i d work has been approved by the Board and the Madrid 
Lumber Company now requests payment of $4,777.25 f o r s a i d 
s e r v i c e s . 

1. Was the a c t i o n of the Board of Supervisors as 
stated above, l e g a l or i l l e g a l , when sa i d 
Board f a i l e d to give p u b l i c n o t i c e f o r 
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advertisement of b i d s as provided f o r in 
Sacs, 332.7 and 332.8 of the iowa Code? 

2. i f s a i d a c t by the Board of Supervisors i s 
found to be i l l e g a l , then can s a i d Bo&r4 d i r e c t 
the County Auditor: to issue warrants f o r ex
penditure of funds based on an i l l e g a l act? 

"As you w i l l note, t h i s request f o r legal opinion i s i n 
conjunction w i t h a p r i o r o p i n i o n requested by t h i s o f f i c e 
e a r l i e r t h i s month." 
(1) This question i s answered by opinion of t h i s depart

ment appearing i n the Attorney General's Report f o r 1940, a t 
page 157, where i t was s t a t e d i n the request, among others, 
the f o l l o w i n g : 

" C o n s t r u c t i o n l e t t i n g s . What i s the p o s i t i o n of a 
board of supervisors that proceeds t o do thousands of 
d o l l a r s worth of c o n s t r u c t i o n work of various c l a s s e s 
w i t h day labor forces without a d v e r t i s i n g f o r bids? The 
method of procedure followed v a r i e s somewhat, in some 
count i e s p r o j e c t s w i l l be d i v i d e d i n t o s e ctions such 
that the cost of any one s e c t i o n or p r o j e c t i s not 
estimated to amount to more than $1,500,00. in other 
c o u n t i e s , apparently no a t t e n t i o n whatsoever i s paid 
to t h i s requirement of the law, and the board of super
v i s o r s calmly proceeds to spend a l l of t h e i r c o n s t r u c t i o n 
funds on a day labor b a s i s without h o l d i n g any a d v e r t i s e d 
l e t t i n g s whatsoever." 

The answer: 

"As a general p r o p o s i t i o n i t i s apparent that the 
s p e c i f i c a c t s complained of a r e J I l e g a l , and i n those 
cases where the l e g i s l a t u r e has provided a penalty 
f o r a s p e c i f i c v i o l a t i o n the same may be invoked by 
proper a u t h o r i t y . " 

While the o p i n i o n i n question involved secondary rond construc
t i o n under s p e c i f i c s t a t u t e s , the r u l e undoubtedly c o n t r o l s the 
Board of Supervisors in a c t i n g under the p r o v i s i o n s of s e c t i o n s 
332,7 and 332.8, Code 1958, which are as f o l l o w s : 

"332,7 Contracts and b i d s r e q u i r e d . No b u i l d i n g s h a l l 
be erected or repaired when the probable cost thereof 
w i l l exceed two thousand d o l l a r s except under an express 
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w r i t t e n c o n t r a c t and upon proposals t h e r e f o r , i n v i t e d by 
advertisement f o r three weeks i n a l l the o f f i c i a l news
papers of the county i n which th® work i s to b e done," 

"332.8 Sids — plans and s p e c i f i c a t i o n s . Contracts f o r 
b u i l d i n g s and repairs s p e c i f i e d by s e c t i o n 332,7 s h a l l 
be l e t to the lowest responsible bidder at a time and 
place which s h a l l be d i s t i n c t l y s t a t e d in the a d v e r t i s e * 
ment. The board may on the day f i x e d f o r l e t t i n g such 
c o n t r a c t adjourn the hearing t o some l a t e r date and place, 
of which a l l p a r t i e s s h a l l take n o t i c e . The boafd may 
r e j e c t any and al1 bids and a d v e r t i s e f o r new ones, The 
d e t a i l e d plans and s p e c i f i c a t i o n s f o r such improvements 
s h a l l be on f i l e and open to p u b l i c i n s p e c t i o n i n the 
o f f i c e of the a u d i t o r of the county i n which the work 
Is to foe don© before advertisement f o r b i d s . " 

(2) Answer to your Question Mo, 2 Is found in AMERICAN 
JtffiiSFRUOENCe. Volume 42, page 379, T i t l e ; P u b l i c Administra
t i v e Law, as follows? 

" t 68 Necessity f o r Compliance w i t h Statute. Admin
i s t r a t i v e a u t h o r i t i e s are creatures of s t a t u t e and have 
only such powers as the s t a t u t e confers on them. Their 
powers must be ex e r c i s e d i n accordance w i t h the s t a t u t e 
bestowing such powers, and they can act oniy In the mode 
pr e s c r i b e d by s t a t u t e , (13) If a power or duty i s Imposed 
upon them j o i n t l y or as a body, i t may not be e x e r c i s e d 
by them a c t i n g i n d i v i d u a l l y and sepa r a t e l y . They cannot 
r i g h t f u l l y dispense w i t h any of the e s s e n t i a l forms of 
proceedings which the l e g i s l a t u r e has pres c r i b e d f o r 
the purpose of i n v e s t i n g them with power to a c t , A 
commission may not a s s e r t the general power given i t 
and at the same time d i s r e g a r d the e s s e n t i a l c o n d i t i o n s 
imposed upon i t s e x e r c i s e , O f f i c e r s must obey a law 
found upon the s t a t u t e books u n t i l in a proper proceed
ing i t s c o n s t i t u t i o n a l i t y i s j u d i c i a l l y passed upon," 
Footnote 13s 
"The a u t h o r i t y of p u b l i c o f f i c e r s to proceed in a 
p a r t i c u l a r way and only upon s p e c i f i c c o n d i t i o n s 
as to the Issuance of evidence of indebtedness implies 
a duty not to proceed i n any manner other than that 
a u t h o r i z e d by law," 

And i n s o f a r as I t concerns the duty of p u b l i c o f f i c e r s i n the 
Issuance of evidence of indebtedness, the r u l e i s p a r t i c u l a r l y 
p e r t i n e n t . 



Mr. Stanley R, Simpson *4- June 6,196J 

The case of f i r s t n a t i o n a l Sank v. F i l e r . 87 Asiarican 
law Reports, 267, l%5 So, 204, v t a t e s the f o l l o w i n g ! 

'•Public o f f i c e r s cannot r i g h t f u l l y dispense w i t h any 
of the e s s e n t i a l forms of proceedings which the L e g i s 
l a t u r e has p r e s c r i b e d f o r the purpose of i n v e s t i n g tham 
w i t h power to a c t i n the matter of c o n t r a c t i n g debts and 
i s s u i n g evidence thereof, McClure v. Oxford Twp., 94 U.S. 
429, 24 L. ed. 129. And s i n c e the Issuance of evidences 
of indebtedness that might have been v a l i d under a s t a t e 
of f a c t s that might have e x i s t e d gives r i s e to a presump
t i o n of the ml stance of the f a c t s e s s e n t i a l to v a l i d i t y 
Cindependent School D i s t r i c t of Sioux C i t y , Iowa, v, Rew. 
I l l r . 1, 49 CtC*A, 198, 55 l.R.A, 364}, the a u t h o r i t y 
of p u b l i c o f f i c e r s to proceed i n a p a r t i c u l a r way and 
only upon s p e c i f i c eond11ions as t o such matters i m p l i e s 
a duty not to proceed In any manner other than that which 
i s a uthorized by the law," 

The answer to your Question Ho, 2 Is In th© negative. 

Very t r u l y , 

®Stmmh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: B o a r d o f C o n t r o l -- B o a r d o f 
C o n t r o l e m p l o y e e s a r e n o t w i t h i n t h e j u r i s d i c t i o n o f t h e CmiU, 
D i v i s i o n o f P e r s o n n e l . Iowa Code s e c t i o n : 8 . 5 ( 6 c ) ""amended 
by s e c t i o n 1, Ch. 6 5 , 5 8 t h G. A j S e c , 5 9 , H,R 708, 5 9 t h 
G. A.; S e c . 18, S.F. 508, 5 9 t h G. A. [C r ^ H 

f w ^ w x } U y * . h^'r «o* o f C ^ V , ; i } ^ ^ 

June 6, 1961 

Board of Control of State I n s t i t u t i o n s 
S t a te O f f i c e B u i l d i n g 
L O C A L 
A t t e n t i o n : M. J* Brown, A d m i n i s t r a t i v e A s s i s t a n t 
Gentlemen; 

We are i n r e c e i p t of your l e t t e r of May 10, 1961, i n 
which you s t a t e : 

"Please give us in w r i t i n g your opinion on the 
a p p l i c a t i o n of Chapter 8,5, Code of Iowa, 1958, as 
amended t o the a p p r o p r i a t i o n of funds f o r the Board 
of C o n t r o l A d m i n i s t r a t i v e O f f i c e and F i e l d Personnel, 
as provided In Section 7 of House F i l e Ho. 708, as 
passed by the 59th General Assembly; 

"1. Are the funds thus appropriated f o r payment 
of s a l a r i e s subject to Chapter 8.5 of the Code of Iowa, 
1958, or? 

"2. Does Chapter No. 65, House K i l e 359 (Acts 
58th G. A.) apply s i n c e House F i l e No. 708 does not 
contain an I n c l u s i o n clause? 

"3» Was the e x c l u s i o n c l a u s e in Senate F i l e 508 
r e l a t i v e to I n s t i t u t i o n a l employees necessary Inasmuch 
as Chapter No. 65 (Acts 58th G. A.) excluded these 
employees from being subject t o Chapter 8.5 of the 
Code of iowa, 1958? 

"4. Does Section 59 of House F i l e 708 make 
Chapter 8.5 a p p l i c a b l e s i n c e a l l other s a l a r i e s 
appropriated t h e r e i n are subject to Chapter 8.5, and 
the absence of an e x c l u s i o n c l a u s e , such as i n Senate 
F i l e 508, automatical1y makes a l l employees r e c e i v i n g 
compensation therefrom subject to Chapter 8.5?" 
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In our o p i n i o n , your f i r s t q uestion must be answered in 
the negative, and your second question In the a f f i r m a t i v e . 
Iowa Code s e c t i o n 8.5(6c), as amended by s e c t i o n I , Chapter 
65, Acts of the 58th 6. A,, provides as f o l l o w s : 

"The employees under the attorney general, 
employees of the supreme c o u r t , employees of the 
c l e r k and repor t e r of the supreme c o u r t , employees 
of the board of c o n t r o l or employees In i n s t i t u t i o n s 
under ttge board of c o n t r o l , and those employees under 
the s t a t e banking board and the employees of i n s t i t u 
t i o n s under the s t a t e board of regents s h a l l not come 
under the d i v i s i o n of personnel." 

Thus, by s t a t u t e , the Board of Control and i n s t i t u t i o n s under 
i t s d i r e c t i o n are removed from the J u r i s d i c t i o n of the 
Department of Personnel. 

S e c t i o n 59, House F i l e 708 (59th G. A.), provides as 
foll o w s ? 

"Where any p r o v i s i o n s of the law of t h i s State 
are i n c o n f l i c t w i t h t h i s A c t , the p r o v i s i o n s of t h i s 
Act s h a l l govern f o r the blennlum." 

We f i n d no s e c t i o n o f House F i l e 708, nor any other Act of 
the 59th General Assembly, which i s i n c o n s i s t e n t w i t h the 
p r o v i s i o n s of lowa Code s e c t i o n 8.5(6e) as amended by Chapter 
65, 58th G. A., supra; nor, in our o p i n i o n , Is any p r o v i s i o n 
of House F i l e 708 i n c o n f l i c t w i t h the p r o v i s i o n s of lowa 
Code s e c t i o n 8.5(6c), Section 7 of House F i l e 708 merely l i s t s 
the a p p r o p r i a t i o n s made f o r the op e r a t i o n of the Board of 
Control and the i n s t i t u t i o n s under i t s j u r i s d i c t i o n f o r the 
blennlum beginning J u l y , 1961. This s e c t i o n contains no pro
v i s i o n which places the Board of Control and I t s i n s t i t u t i o n s 
under the J u r i s d i c t i o n of the D i v i s i o n of Personnel, nor does 
any other s e c t i o n of 708 nor any other Act of the 59th 6, A. 
Therefore, the funds appropriated by t h i s s e c t i o n are e s p e c i a l l y 
excepted from the operation of s e c t i o n 8.5 of the Code of lowa 
(1958) by the opera t i o n of Chapter 65, Acts of the 58th G. A. 

Your t h i r d i n q u i r y Is answered in the negative, f o r the 
reasons contained In the above paragraph. Section 18 of 
Senate F i l e 508, 59th G. A., provides: 

"Chapter e i g h t (8) of the Code s h a l l apply to 
t h i s Act except that employees whose s a l a r i e s are 
appropriated h e r e i n s h a l l not come under the d i v i s i o n 
of personnel under s e c t i o n e i g h t p o i n t f i v e (8,5) of 
the Code*" 
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Since a l l employees of the Board of Control or employees In 
I n s t i t u t i o n s under the Board of Control are e x p r e s s l y exempted 
from the j u r i s d i c t i o n of the D i v i s i o n of Personnel by Iowa 
Code s e c t i o n & t 5 ( 6 c ) , as amended by Chapter 65, Acts of the 
58 G» A,» and s i n c e no l e g i s l a t i v e a c t i o n has repealed or sus
pended the o p e r a t i o n of lowa Code s e c t i o n 8.5(6c), the language 
Of s e c t i o n 18, Senate F i l e 508 i s , i n our o p i n i o n , surplus 
1anguage. 

Your f o u r t h i n q u i r y i s answered in the negative f o r the 
reason that there i s no c o n f l i c t between s e c t i o n 59 of House 
F i l e 708 and lowa Code s e c t i o n 8.5(6c). Again,, House F i l e 708 
merely Makes a p p r o p r i a t i o n s , and lays down no r u l e s f o r the 
a d m i n i s t r a t i o n o f the a p p r o p r i a t i o n s once made, w i t h the 
exception of course that the funds s h a l l be used f o r the pur« 
poses to which they were appropriated. 

Very t r u l y yours, 

JOHN M. CRE6ER 
A s s i s t a n t Attorney General 

JMCsbl 



SCHOOLS} Tu,i t ion — A school board cannot pay t u i t i o n to an 
ou t - o f - s t a t e school board unless t h e / c o n d i t i o n s of Section 282*17, 

l r . fiobert S. Bruner 
C a r r o l l County Attorney 
llBk We«t F i f t h S t r e e t 
C a r r o l l | lowa 
Boar Mr• i r u n e r i 

This i s to acknowledge r e c e i p t of your l e t t e r of Hay 8, 
i n which you s t a t e the f o l l o w i n g * 

"Several months ago, on* John f a l l , age 15, 
was the defendant i n j u v e n i l a Court proceed
ings held i n t h i s County. Bath John and h i s 
parents, Mr* and Mrs* Elmer U» Wals, are 
l o n g t i ffle res i d e n t s of t h i s c i t y * 
nKi the co n c l u s i o n of the j u v e n i l e hearing, 
the case was ordered to be continued and 
John was paroled to our d i s t r i c t J u v e n i l e 
Probation O f f i c e r , who f e l t i t advisable 
t h a i John be ramoved fro© h i s l o c a l e n v i r o n 
ment and, t h e r e f o r e , placed him i n the 'Hoate 
an th# Range for Soy©*. a p r i v a t e i n s t i t u t i o n 
at S«ntinel Butte, North Dakota* 

"Since h i s stay i n t h i s i n s t i t u t i o n , John*a 
car© and k@<sp have been paid f o r fey h i s par
ents. T h i s i n s t i t u t i o n does not have it© 
own school and i t s boys attend a p u b l i c school 
at §©a«h, North Dakota* Op to t h i s t i a a , th© 
Beach School D i s t r i c t ha© mad© no t u i t i o n 
charge for these boys* 
"Howsver, (as you w i l l note by th© enclosed 
copy of a l a t t e r r©c*ived by the parents frow 
the i n s t i t u t i o n ) the North Dakota L e g i s l a t u r e 
has l e g i s l a t e d that t u i t i o n must t h e r e a f t e r be 
paid * For ths reason that they are r e s i d e n t s 
of and included i n th© C a r r o l l Indapcndent 
School D i s t r i c t , Mr* and Mrs* V&lz nave ask%d 
the school d i s t r i c t to pay th© $260.00 t u i t i o n 
f o r thtsir son. 
*Hy q u e s t i o n - i s whether th© C a r r o l 1 Independent 
School D i s t r i c t may l e g a l l y do so." 

done ?, 1961 

ft Y vv^ 4. 
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In r e p l y t h e r e t o f we adviae ae f o l l o w s * 
Section 282 . 7 , Cede t9$&, provides i n p e r t i n o f i t p a r t i 

Savttaat;.Tfta board o f d i r o a t o r a i n any school 
i s t r i c t may % record a c t i o n d i s c o n t i n u e any 

or a l l e f i t a eoho©I f a c i l i t i e s * * than ayah a c t i o n 
h&« been taken, • • * $*ign achm* jtupM*. way 
attond school ef choice and »e a n t i t l e d t o ^ t u i t i o n , 
a a a #» 

Section 282*17, Oede e f lava 1958» provides* 

Any person of sohool age who te a r o s l e e n t 0 ? e 
school c o r p o r a t i o n which deea net o f f e r a f o u r -fear high school eoorse, and who has completed 
he eeursa aa approvad ©y tha dopartwant of sub-

l i e t n a i r u e i i e i * f o r such s o r p o r / U o n , anal I ©a 
permitted t o attend any pub!la high school o f 
equivalent standing i n an a d j o i n i n g s t a t e , i f 
aaid school i n the a d j o i n i n g a t a t a be nearer t o 
the o t t o l } * * residence than any approved p u b l i c 
high school i n the a t a t e of tewa, but no board 
s h a l l pay t u i t i o n t o a high school outside the 
atato f o r p u p i l s whoso a c t u a l ra»idonee i s ne&rar 
to m approved high sen oo 1 i n lowa what* »oaeur«d 
by th® tieareet t r a v e l e d p u b l i c road** 1 

i a n a r a l l y speaking, a municipal c o r p o r a t i o n of t h i a s t a t e 
cannot pay t o another c o r p o r a t i o n outaide of tho s t a t e any p u b l i c 
aonies belonging t o the i n s t a t e «unictpai c o r p o r a t i o n * However, 
your a t t e n t i o n I t d i r e c t e d t o Soot ion 2 8 a . 17» Cede t?P»* haroit 
quoted &bov©, which wmkm spool f i e s t a t u t o r y exception t o t h i a 
your a t t e n t i o n I s d i r e c t e d t o Sootion l o t . I f , Coda 1958* h e r e i n 

rated &bov<*« whieh wakes spool f i e s t a t u t o r y exception t o t h i a 
r u l e * from £h# f a c t s aa preaontad i n your l a t t e r , i t would appear 
that the peraon i n question would not oeaa wi t h i n the a t e t u t e r y 
pr«r«qui*li«ft f o r having M * l u l l ion p a i d fey tho school d i s t r i c t * 

T herefore, undor tho deotrin© of»Mfflilt,^,8 ,41,1 .ftAfiUfl j 
££|ua we ar« co n s t r a i n e d t o ho l d that two Carro 11 1 ndepenoaiit 
o o J B i a t r i o t could not pay th© t u i t i o n o f the i n d i v i d u a l i n 

Yours vary t r u l y , 

THEOBOR §• mwmmf *frU 
A s s i s t a n t Attorney General 

TfftiSB 



1. Under the p r o v i s i o n s of Senate F i l e 116, theremount oT$?pppxt,y 
t r a n s f e r r e d i s a matter of agreement between the executive c o u n c i l and 
the bank as t r u s t e e , who would a l s o agree upon "such p r i c e and upon 
such terms and c o n d i t i o n s as the executive c o u n c i l , upon a m a j o r i t y 
recommendation of the s t a t e conservation commission, s h a l l deem most 
advantageous to the s t a t e of lowa." 
2. The power of a u t h o r i z i n g issuance of a patent to t h i s land i s de
pendent upon compliance with the foregoing p r o v i s i o n s of Senate F i l e 116. 
3. The Agreement submitted apparently designates one d o l l a r as being 
in f u l l payment of a l l c o n s i d e r a t i o n f o r ^ne 13, 1961 
t h i s property. Consideration of only $1 would c o n s t i t u t e a g i f t by 
the S t a t e , and t h i s does not appear to be the i n t e n t i o n of the l e g i s l a t u r e . 
However t h i s w i l l not prevent the Council from f i n d i n g that $1 i s adequate 
c o n s i d e r a t i o n i f i t a l s o f i n d s that the State's i n t e r e s t in thi 

EXECUTIVE COUNCIL OF IOWA has only such value. 
Statehouse 

:he property 

L O C A L 

V i v i a n L. Rooker, Secretary t o Mr. G i l l 

Dear Mrs, Rooker: 

This w i l l acknowledge r e c e i p t of yours of June 12, 1961, 

wi t h accompanying copy of an Agreement In connection w i t h the 
conveyance of c e r t a i n land in Lee County, lowa, auth o r i z e d by 
an Act of the 59th General Assembly, Senate F i l e 116. On 
reference to t h i s Agreement, I am of the opinion that i t 
does not represent the c o n d i t i o n s which the l e g i s l a t u r e set 
f o r t h in a u t h o r i z i n g t h i s s a l e , i wculd c a l l your a t t e n t i o n 
to the f o l l o w i n g part of Section 1, and the p r o v i s i o n s of Sec. 
2, of Senate F i l e U 6 , both e x h i b i t e d as f o l l o w s ; 

«<* * * f h i s t r a c t contains approximately two hundred and 
four (204) acres, more or l e s s , or so much thereof as the 
executive council and F o r t Madison Savings Bank, as t r u s t e e , 
may agree upon, at such p r i c e and upon such terms and con* 
d i t J o n s as V.w executive counti i , upon a m a j o r i t y recom
mendation of the s t a t e conservation commission, s h a l l 
deem most advantageous t o the s t a t e of lowa. 
"Sec. 2. Upon compliance w i t h the p r o v i s i o n s of s e c t i o n 
one (1) of t h i s Act, and upon r e c e i p t from Fort Madison 
Savings Bank, as t r u s t e e , of the purchase p r i c e thereof, 
the governor and the s e c r e t a r y of s t a t e of iowa are hereby 
a u t h o r i z e d to execute and d e l i v e r , i n the name of the s t a t e 
of iowa and with the great seal of the s t a t e attached, a 
patent conveying s a i d r e a l e s t a t e t o sa i d Fort Madison Sav
ings Bank, as t r u s t e e , i t s successors, grantees and a s s i g n s . " 

JO 



Executive Council of lowa -2- June 13, 1961 

1. Under these p r o v i s i o n s , the amount of property t o be 
t r a n s f e r r e d i s a matter of agreement between the executive c o u n c i l 
and the bank as t r u s t e e . 

2. The submitted agreement should provide an agreement 
"upon such p r i c e , and such terms and co n d i t i o n s as the executive 
c o u n c i l , upon a m a j o r i t y recommendation of the st a t e conserva
t i o n commission, s h a l l deem most advantageous to the s t a t e o f 
lowa," 

3. The power of a u t h o r i z i n g issuance of a patent t o 
t h i s land i s dependent upon compliance with the foregoing 
p r o v i s i o n s of Senate F i l e 116. 

k. The c o n s i d e r a t i o n of only one d o l l a r f o r t h i s property 
would c o n s t i t u t e a g i f t by the S t a t e , and t h i s does not appear 

to be the i n t e n t i o n of the l e g i s l a t u r e . However, t h i s w i l l n o t 

p r e v e n t t h e C o u n c i l f r o m f i n d i n g t h a t one d o l l a r i s a d e q u a t e 

c o n s i d e r a t i o n , i f i t a l s o f i n d s t h a t t h e S t a t e ' s i n t e r e s t i n 

th e p r o p e r t y has o n l y s u c h v a l u e . 

V e r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0Sjmmh3 
£ncls Copy of Agreement 



vumiuxeB: interest *a Special Assessments. 1391.60. In the computation o: 
interest on special assessments under S391.60 a June to June basis must ] 
used extending from the date of the levy to the following June f i r s t . I: 
the levy is made after June 1 and prior to Jan 1 a refund of prepaid 
interest might be required. 

Mr, K. ford 
Oes Moines County Attorney 
ATT* Web. M. Bildreth 
220 Taraa Building 
Burlington, Iowa 

Dear Mr. Hildretht 

This i s to acknowledge receipt of your letter of May 17, 1961, 
in which you eat forth the following question! 

"Tim County Treasurer of Deo Moines County, lowa, 
has inquired as to the meaning and application of 
the last paragraph of Section 391.60 of th© Code, 
which roads as followss "Upon the payment of any 
Installment* there shall toe computed and collected 
interest on the whole assessment remaining unpaid 
up to the f i r s t day of June following". 

He (County Treasurer) advises that as to special 
assessments, he has computed interest to March 31, 
as i n the case of ordinary taxes. 

• Assuming that a taxpayer pays one installment of 
his assessment during the month of March, how i s 
i t that interest can be collected of the unpaid 
installments up to the f i r s t day of June following 
and relfifcln consistent with the otherparagraphs of 
said section?** 

As you axe aware Section 391.60 provides; 

»Installmenta~-payisant<—delinquency. The f i r s t 
• installment, or total amount of assessment If less 
than twenty-five dollars, shall mature and be pay
able thirty days frota the date of such levy without 
interest, and the other assessments, with Interest, 
fro® the date of levy by the council, on the whole 
amount unpaid, annually thereafter at the sane time 
and in the sane manner as the March seal—annual 
payment of thirty days after levy by the council. 

Any or a l l installments not yet paid together with 
accrued interest thereon may be paid ontthe due date 
of any installment. . , , . 

June//, 1961 



Des Moines County Attorney 
ATTi W&„ M, Hildreth 

A l l such taxes with Interest shall become 
delinquent on the f i r s t day of March next 

• after their maturity, and shall bear the sane 
interest with the same penalties as ordinary 
taxes, and when collected the said interest 
and penalties shall be credited to the same 
fund as the said special assessment. 

Upon the payment of any installment, there 
shall be computed and collected interest on 
the whole assessment remaining unpaid up to 
the f i r a t day of June following." 

The computation of interest on special assessments under the last 
paragraph of the above quoted section i s to be made on a June to June 
basis. In other words* assuming a levy was made on February 1, 1961, 
the interest i s to be computed on the whole assessment remaining un
paid from February 1, 1961 to June 1, 1961. This would have the 
effect of requiring an advance interest payment with the f i r s t 
installment. On the second installment due January 1, 1962, the 
interest would similarly be computed from June 1, 1961 to June 1, 1962. 
Assuming, however, that on the second installment th© taxpayer elected 
to pay off the entire balance of the assessment the interest to be 
computed at the time of that f i n a l payment would be up to and includ
ing only the date of the fin a l installment payment. (Obviously, in 
the above i l l u s t r a t i o n the due date of the f i r s t installment*... 
shall mature and be payable thirty days from the date of such levy 
without interest..(9391.60, Iowa Code, 1958). 

In a situation where the levy i s made after June 1, 1961 and 
prior to January 1, 1962 (1956 Ops. Atty. Gen. p.22, 1930 ops. Atty. 
@m. p.50) the same reasoning applies with the exception that a refund 
of prepaid interest, might be required on the fin a l installment payment. 

Assuming a levy was made on Sept. 1, 1961, the interest i s to be 
computed "on the whole assessment remaining unpaid** from September 1, 
1961 to June 1, 1962. The second ira tall&ent would then be due on 
January 1, 1962 (see letter opinion attached, #53-4-6 Rodie to Parkin). 
No additional"interest i s computed on this installment. 

It i s obvious that an overpayment of interest results at this 
point, that being the prepayment of interest made with the f i r s t 
Installment for the period of January 1, 1962 to June 1, 1962. This 
overpayment i s the result of the computation of interest of the 
"whole assessment remaining unpaid up to the f i r s t day of June f o l -
o w i n g , . ( t h e installment paid January 1, 1962 represents part of 
the sum upon which the interest was computed.) 



MX. T. K. Ford 3 
Beg Moines county Attorney 
ATT« Wta. M. Hildreth 

This result i s reached on the basis of the wording of the last 
paragrpph of s391,60, supra, which you have questioned, For your 
edification, we set forth again the pertinent language with our 
emphasis* "Upon the payment of any installment, there shall be 
computed and collected interest...* 

Sincerely yours, 

WSB/gh 
W. N. BUMP 
Solicitor General 



lowa, to f u r t h e r the research studies of a l c o h o l i s m i s an appro1-.; 
p r i a t i o n from the Liquor Control Act fund created and e x i s t i n g under 
the p r o v i s i o n s of paragraph 2 of s e c t i o n 123.50, Code 1958. The ap
p r o p r i a t i o n made to the Liquor Control Commission by House F i l e 708 
Acts of the 59th G. A., in the sum of $3,750,000 f o r each year of 
the biennium beginning J u l y 1, 1961, i s expendable f o r general ad-

Mr, Marvin R. Selden, J r . 
State Comptroller of lowa 
Statehouse 
L O C A L 

Dear Mr. Selden: 

This w i l l acknowledge r e c e i p t of yours of the 5th 
Instant in which you submitted the f o l l o w i n g ; 

"House F i l e 288, Acts of the 59th General Assembly 
provided f o r $25 ,000.00 from the funds of the Liquor 
Commission to be assigned to the State Department of 
Health f o r the study and dissemination of information 
on a l c o h o l i s m . I t i s noted that the l e g i s l a t i v e ap
p r o p r i a t i o n is f o r a d m i n i s t r a t i v e expenses, wh i l e the 
net proceeds of the Liquor Control Act t r a n s f e r to the 
General Fund (Chap. 123). 

"We r e s p e c t f u l l y request an opinion as to the f o l l o w i n g : 
" I s t h i s $25 ,000.00 to come out of the Liquor Control 

Act Fund ( S e c t i o n 123.50-2) or i s i t to come out of t h e i r -
t o t a l a p p r o p r i a t i o n s ? " 

In reply thereto I am of the opinion that the appropria
t i o n of $25 ,000 as provided in Sec. 2 of House F i l e 288, 59th 
General Assembly, In the f o l l o w i n g terms: 

HThe re i s hereby e s t a b l i s h e d , w i t h i n the s t a t e depart
ment of h e a l t h , the lowa commission on a l c o h o l i s m and there 
i s hereby appropriated to the s t a t e board of regents f o r the 
psychopathic h o s p i t a l a t lowa C i t y , lowa, to f u r t h e r the re
search s t u d i e s of a l c o h o l i s m , the sum of twenty-five thots and 
(25,000) d o l l a r s out of the funds of the l i q u o r c o n t r o l com
mission. The commission s h a l l c o n s i s t of the f o l l o w i n g mem
bers: The commissioner of p u b l i c h e a l t h and e i g h t (8) other 
members to be appointed by the governor, a t l e a s t wo of whom 
s h a l l be p h y s i c i a n s , one a member of the general assembly, 
one a r e p r e s e n t a t i v e of i n d u s t r y , one an a t t o r n e y , one a 
member of the c l e r g y , and two recovered a l c o h o l i c s , " 

m I n i s t r a t i v e purposes. June 27, 1961 



Mr. Harvln R» Selden, J r . -2- Juiie 8, 1961 

r e f e r s to the l i q u o r Control Act: Fund created and e x i s t i n g 
under th© p r o v i s i o n s of paragraph two (2) of s e c t i o n 123,50, 
Code 1958, The a p p r o p r i a t i o n road© to th® Liquor Control Com
missi o n by House F i l e 708, Acts of the 59th General Assembly, 
i n the sum of $3,750,000 f o r each year of the biennlum begin
ning J u l y I, 1961, i s expendable f o r general a d m i n i s t r a t i o n 
purposes, which does not include the foregoing-named expendi
tures. 

Yours t r u l y , 

OSCAft STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:mmM 



% S T A T £ pCf) ^ g KiP A f j 0 fo£ p A i f f ? f ; t T ^ • , J * 
f^Y. ^ 4 6 v v A a y > h» -- The State F a i r Board 
° f owa may employ a competent a r c h i t e c t to perform s e r v i c e s 
i n c i d e n t to the c o n s t r u c t i o n authorized by the 59th General 
Assembly (House F i l e 716), and pay on a contract b a s i s f o r 
such s e r v i c e s out of the appropriated fund. 
5 l > «• V "t"° ^ ? }j ?} «c . ^OVv) . ) "so" 

June 27, ?96J 

EXECUTIVE COUNCIL OF IOWA 
Statehouse 
L O C A L 

Gary S. G i l l , Secretary 

Dear Mr. G i l l : 

This w i l l acknowledge r e c e i p t of yours of June 2, 1961, 
in which you submitted the f o l l o w i n g : 

"The 59th General Assembly, in House F i l e 716, appro
p r i a t e d money f o r c a p i t a l improvements at the lowa State 
F a i r Grounds, t h i s money t o be spent only with the approval 
of the Executive C o u n c i l . This b i l l was amended as f o l l o w s : 

'The State F a i r Board, with the approval of the 
Executive C o u n c i l , s h a l l employ a competent 
a r c h i t e c t to draw up plans and s p e c i f i c a t i o n s f o r 
the r e p a i r s herein above l i s t e d . ' 

"This b i l l was then f u r t h e r amended by s t r i k i n g the 
word 'competent' and i n s e r t i n g In l i e u thereof the 
word ' s t a t e 1 . 
"The Executive Council r e s p e c t f u l l y requests an opinion 
on whether the Council can employ an A r c h i t e c t on a fee 
b a s i s or i f they must h i r e an A r c h i t e c t on a s a l a r y 
b a s i s In view of the second amendment." 

In reply thereto I advise as f o l l o w s : 
In view of the p l a i n i n t e n t of the l e g i s l a t u r e to au t h o r i z e 

the described c a p i t o l Improvements, I am of the opinion that 
t h i s intent be not f r u s t r a t e d by the d i r e c t ion to employ an 
occupant of a p u b l i c o f f i c e which does not e x i s t f o r the pur
pose of drawing up plans and s p e c i f i c a t i o n s . According to 

( J -7 



EXECUTIVE COUNCIL OF IOWA -2- June 27, 1961 

SUTHERLAND STATUTORY CONSTRUCTION, 3rd E d i t i o n , paragraph 4703: 
"To d i s c o v e r the true c o n s t r u c t i o n of any p a r t i c u l a r 
clause of a s t a t u t e , the f i r s t t h i ng to be attended to, 
no doubt, i s the actual language of the clause i t s e l f , 
as Introduced by the preamble; second, the words or 
expressions which obviously are by design omitted; t h i r d , 
the connection of the clause w i t h other clauses in the 
same Statute, and the conclusions which on comparison 
wi t h other clauses, may reasonably and obviously be drawn 
, . . . i f the comparison of one clause with the rest of 
the s t a t u t e makes a c e r t a i n p r o p o s i t i o n c l e a r and un
doubted the act must be construed a c c o r d i n g l y and ought 
to be so construed as to make i t a consistent whole. If 
a f t e r a l l i t turns out that that cannot be done, the 
c o n s t r u c t i o n that produces the greatest harmony and the 
l e a s t Inconsistency i s that which ought to p r e v a i l , " 
Therefore, to e f f e c t u a t e t h i s intent there appears implied 

a u t h o r i t y to employ a competent a r c h i t e c t to perform the a r c h i 
t e c t u r a l s e r v i c e s described. Such a r c h i t e c t u r a l s e r v i c e s have 
been held by t h i s department to be a part o f a c o n s t r u c t i o n 
p r o j e c t . OAG 1922, page 37**, so holds: 

»•* * * The f i r s t question r e l a t e s to the v a l i d i t y of the 
a c t i o n of the board of su p e r v i s o r s in entering i n t o the 
co n t r a c t w i t h the a r c h i t e c t f o r the approving and f u r n i s h 
ing of plans and s p e c i f i c a t i o n s f o r the e r e c t i o n of a 
court house. 
"In c o n s i d e r i n g t h i s question i t i s necessary to deter
mine what r e l a t i o n the plans and s p e c i f i c a t i o n s bear to 
the c o n s t r u c t i o n or e r e c t i o n of a court house, Plans and 
s p e c i f i c a t i o n s are a very important part of any major b 
b u i l d i n g e n t e r p r i s e . No one would attempt to b u i l d a 
court house without plans and s p e c i f i c a t i o n s . The con
t r a c t w i t h the a r c h i t e c t to draw plans and s p e c i f i c a t i o n s 
f o r the e r e c t i o n of a court house i s j u s t as much a part 
of the b u i l d i n g p r o j e c t as the contract w i t h the co n t r a c t o r 
to b u i l d and erect a court house from those plans. Both 
c o n t r a c t s are in the same category. They are inseparable 
as being i n t e g r a l p a r ts of the b u i l d i n g operation." 

In that view the F a i r Board may employ a competent a r c h i 
t e c t to perform the s e r v i c e s i n c i d e n t to the authorized con
s t r u c t i o n and pay on a contract b a s i s f o r such s e r v i c e s , out 
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of the appropriated fund. 

Vary t r u l y , 

0S:mmh% 

OSCAR 
FS r s t 

STRAUSS 
Assi stant Attorney General 



1 \ 0 %'-* K'J-v ,* >r . Y v > v> ,, There i s no a u t h o r i t y to 
t r a n s f e r funds t o r the purpose of meeting an increase in the 
s a l a r y of the assessor. The assessor's s a l a r y when f i x e d f o r 
the term, may not be changed or a l t e r e d during the term. 

June 27, 1961 

Mr. F r i t z Goreham 
Poweshiek County Attorney 
Peoples Savings Bank B u i l d i n g 
Montezuma, lowa 

RE: Salary of county assessor 

Dear Mr, Goreham: 
This w i l l acknowledge r e c e i p t of yours of June 6, 1961, 

in which you submitted the f o l l o w i n g : 
" I would l i k e an Attorney General's r u l i n g on the 
f o l l o w i n g set of f a c t s and Chapter 291 of the Laws 
of the F i f t y - E i g h t h General Assembly, 
"Chapter 291 deals with the County Assessor and the 
question at hand i s h i s s a l a r y . When the Conference Board 
met l a s t June to approve the budget f o r the calendar year 
1961 the Assessor asked f o r $5300,00. The Board allowed 
him $^300,00 with the r e s e r v a t i o n that he would get a 
commensurate r a i s e i f the e l e c t i v e county o f f i c i a l s were 
given a r a i s e by the L e g i s l a t u r e , This is incorporated 
in the Minutes of the Conference Boards, 
"Our pay r a i s e takes e f f e c t J u l y 1, 1961, which means 
that we w i l l receive $200,00 of our $^00.00 r a i s e t h i s 
year. The problem i s that Chapter 291.16(4) s t a t e s : 

»***The assessor s h a l l not Issue r e q u i s i t i o n s 
so as to increase the t o t a l expenditures budgeted f o r 
the operation of the assessor's o f f i c e . However, f o r 
purposes of promotiog;. operational e f f i c i e n c y , the 
assessor s h a l l have a u t h o r i t y to t r a n s f e r funds bud
geted f o r s p e c i f i c items f o r the operation of the 
assessor*s o f f ice from one unexpended balance to 
another;" such t r a n s f e r s h a l l not be made so as to 
increase the t o t a l amount budgeted f o r the operation 
of the o f f i c e of assessor, and no funds s h a l l be used 
to Increase the s a l a r y of the assessor or the s a l a r i e s 
of permanent deputy as s e s s o r s . 1 



Mr, F r i t z Goreham -2- June 27, 1961 

"Thus, i s the Assessor wi thout a u t h o r i t y to t r a n s f e r the 
funds In order to take care of the $290,00 he Is e n t i t l e d 
to by the arrangement w i t h the Conference Board? 
" I t Is my opinion that he i s without a u t h o r i t y to do so, 
but I want to get your r u l i n g s i n c e i t i s a touchy subject 
w i t h the Board ©f Supervisors and the Assessor. The prac
t i c a l i t i e s of It Is that he could get a $600,00 increase 
f o r 1962 to cover the $200.00, but the Board doesn't want 
to do t h a t . 
"The Conference Board meats on Juris 22, 1961, so 1 would 
appreciate your r u l i n g before so that i t w i l l be In t h e i r 
hands on that date," 
In r e p l y thereto I advise as follows!? 
1, In answer to your s p e c i f i c q uestion, I agree w i t h 

your conclusion that there i s no a u t h o r i t y to t r a n s f e r funds 
f o r the purpose of meeting an increase in the s a l a r y of the 
assessor. This i s a l s o the view of the department as shown 
by the opinion Issued September 8, 1959, to Glenn 0, S a r s f i e J d , 
State Comptrollers in which t h i s confirmation appears in the 
f o l l o w i n g language: 

"The budget adopted i n J u l y 1959, under the p r o v i s i o n s 
of Chapter 291,"Coda of 1958, operative in the year I960, 
would be I n e f f e c t i v e to a u t h o r i z e t h i s increase, And i n 
sofar as i n c r e a s i n g the s a l a r y of the county assessor, 
a f t e r the s a l a r y has been f i x e d in the annual budget, 
Section 16 of Chapter 291, Acts of the 58th General As
sembly, among other p r o v i s i o n s , provides t h i s : 

•The assessor s h a l l not issue r e q u i s i t i o n s so as to 
Increase the total- expenditures budgeted f o r th© opera
t i o n of the assessor's o f f i c e , However, f o r purposes 
of promotiog-. opera11ona1 e f f i c i e n c y , the assessor 
s h a l l have a u t h o r i t y to t r a n s f e r funds budgeted f o r 
s p e c i f i c items f o r the operation of the assessor's , 
o f f i c e from one unexpended balance to another, such 
t r a n s f e r s h a l l not be made so as to Increase the t o t a l 
amount budgeted f o r the operation of the o f f i c e of 
assessor, and no funds s h a l l be usod to Increase the 
s a l a r y of the assessor or the s a l a r i e s of permanent 
deputy assessors.' 



Mr. F r i t z Goreham - 3 - June 27* 196? 

"A c c o r d i n g l y , the budgetary amount of the s a l a r y of the 
assessor may not be increased, nor funds used to increase 
that s a l a r y . " 

2. While not s p e c i f i c a l l y asked, J would advise that i t 
has been the view of the department In i n t e r p r e t i n g s e c t i o n s 
441,2 and kk],3, Code 1958, now repealed, and subsection two 
(2) of s e c t i o n %05.18, Code 1958, a l s o l i k e w i s e now repealed, 
that the assessor's s a l a r y e i t h e r county or c i t y , when f i x e d 
f o r the term, r.ny not be changed or a l t e r e d d u r i n g the term. 

See Opinion of the Attorney General appearing in the Report 
f o r 1950 at page 180, That o p i n i o n , while i n t e r p r e t i n g s a i d 
s e c t i o n s kk) .2 and W , 3 » reasoning based upon the case of 
Ke 11090 y, Story Cpunty, 219 lowa 399, i s a p p l i c a b l e to the 
s i t u a t i o n submitted. 

The p r o v i s i o n f o r f i x i n g the s a l a r y of the assessor 
(subsection Z of Sec. 16, Chapter 291, Laws of th-a 5 8 t h 

Genera 1 Assemb 1 y) ;hs. a:s :fo) 1 ows: 

At such meeting the conference board s h a l l authorize? 
M J * * * 
"2. The s a l a r i e s and compensation of members of the 
board of review, the assessor, c h i e f deputy, other 
deputies, f i e l d men, and other personnel, and determine 
the time and manner of payment. 
" 3 . * * * «« 

This i s the exact wording of subsection two ( 2 ) , s e c t i o n 
405.18, Code 1958, now repealed, f i x i n g the s a l a r y of c i t y as
sessors and i n t e r p r e t e d as herein e x h i b i t e d . 

Very t r u l y , 

OS s ttmhk 

OSCAR STRAUSS, 
F i r s t A s s i s t a n t Attorney General 



HEALTH: B a s i c s c i e n c e e x a m i n a t i o n f e e s A p p l i c a n t s f o r e x a m i n 
a t i o n s o r c e r t i f i c a t e s u n d e r S e c t i o n 1^6.12 r e c e i v e d on o r b e f o r e 
m i d n i g h t o f J u l y 3 , 1961, may be f i l e d on : payment o f $10.00 f e e . 
T h e r e a f t e r &he f e e i s $20.00 u n d e r S B n a t e F i l e 4 5 9 , A c t s 5 9 t h G.A. 

J u n e 3 0 , 1961 

Mr. timer W. H e r t e l , Secretary 
Board of Examiners, B a s i c Sciences 
Wartburg College 
leaver I y, lowa 
Dear Mr. Hertels 

Reference i s made to your favor of June 8, 1961, which 
reads; 

H J am w r i t i n g in reference to the change 
in our B a s i c Science law. As you wrote 
me on May 17* 1961, from and a f t e r J u l y 4, 
1961, a fee of $10,00 w i l t be r e t i r e d , 
"This Question has a r i s e n , namely, does 
the a p p l i c a t i o n have to reach my o f f i c e 
p r i o r to J u l y 4,1961, to q u a l i f y under the 
present law which requires a fee of $10*00, 
or If i t i s merely dated before J u l y 4, 1961 
w i l l that q u a l i f y i t under the o l d taw? 
My i n t e r p r e t a t i o n i s that any a p p l i c a t i o n , 
no matter when dated, which reaches my 
o f f Ice a f t e r midnight J u l y 3, 1961, w i l l 
r e q u i r e the $20,00 fee. 

"1 would appreciate your I n t e r p r e t a t i o n of 
the same.*? 

in r e p l y thereto you are advised* 
f have reconstructed the p e r t i n e n t part of Section 146.12 

of the Code, as amended by Senate f i l e 459 as f o l l o w s ? 
"146.12 Fees. The fee f o r examination or 
any re-examination by the board s h a l l be 
twenty d o l l a r s . The fee f o r the i s s u i n g 
of a c e r t i f i c a t e by a u t h o r i t y of r e e l p r o * 
c i t y , as provided h e r e i n , s h a l l be twenty 
d o l l a r s . A l l fees s h a l l be paid t o the 
s e c r e t a r y of the board by the a p p l i c a n t 
at the time of f i l i n g a p p l i c a t i o n . " 



Mr. E'ttaer W. H e r t e l *2* June 3 0 , 1961 

The answer to your question we b e l i e v e l i e s In the under* 
l i n e d p o r t i o n of the s t a t u t e hare quoted. I t r e q u i r e s that the 
fees s h a l l be p a i d at the time df r i l i n g a p p l i c a t i o n . The 
a p p l i c a t i o n Is f i l e d w i t h you as s e c r e t a r y of the board, and i t 
Is your duty to pay a l l fees i n t o the s t a t e t r e a s u r y . 

The $20,00 fee does not become e f f e c t i v e u n t i l J u l y 4, 1961. 
Therefore any a p p l i c a t i o n s reaching your o f f Ice on or before 

midnight o f J u l y 3» 1961, can ba f i l e d on payment of the $10.00 
fee as r e q u i r e d under the present terms of the s t a t u t e . 

Yours vary t r u l y , 

FRANK §* BIANCO 
A s s i s t a n t Attorney General 

FOBJ sb 



COUNTIES AND COUNTY OFFICERS? I n o o w p a t i b i l i t y -- No i n c o m 
p a t i b i l i t y b e t w een a d m i n i s t r a t i v e a s s i s t a n t t o S o l d i e r s 1 

R e l i e f C o m m i s s i o n and J u s t i c e o f t h e P e a c e . 

Mr* James 2), O'Connor 
Chickasaw County Attorney 
Q^Bonoho® and O'Connor 
Attorneys at taw 
New Hampton, towa 
Pear Mr. O'Connors 

Th i s i a t o acknowledge r e c e i p t of your l e t t e r of May 12, 
i n which you st a t e the f o l l o w i n g ! 

ttThe undersigned r e s p e c t f u l l y requests an 
opini o n of your o f f i c e on the f o l l o w i n g 
q u a c t i o m i s I t l e g a l f o r an i n d i v i d u a l 
who i s now an a d m i n i s t r a t i v e a s s i s t a n t to 
the Chickasaw County S o l d i e r s * R e l i e f Con-
mission to act as J u s t i c e of the Peace i n 
a d d i t i o n to h i s a d m i n i s t r a t i v e d u t i e s with 
the Commission? 

"There appears to be no s t a t u t o r y or con
st H u t i o n c ! p r o h i b i t i o n hore§ and i f the 
above arrangement i s o b j e c t i o n a b l e ) i t would 
be on Caramon Law grounds* The Common Law 
and iowa Au t h o r i t y are sot out i n Annota
t i o n No, 8 of Section 69*2 I.G.A* The lowa 
Supreme Court has stat e d that i n c o a p a t i -
fefliiy between o f f i c e s depends upon whether one 
i s subordinated to the other and whether 
th© d u t i e s of the twa are i n h e r e n t l y incon-
s i s t a n t with regard to the p u b l i c i n t e r e s t * 
Sfceijarlnks E s t a t e v* Lindsay, 1927 , 203 I a., 
213 93^» The Attorney Qeneral has rul e d 
that one person «ay hold wore than on© o f 
f i c e uwless there i s «©«© i n c o m p a t i b i l i t y 
In ih« -duties of the aev&fai o f f icam* 
Opinions of the Attorney g e n e r a l , 1911-1912, 
page 7$5« The man involved here holds h i s 
present p o s i t i o n by reason of a u t h o r i t y 
granted the commission by Sec t i o n 250.6, 
Cad® of low*. 1958* I t would appear to the 
undersigned that i n t h i s c a p a c i t y , the man i s 
an employee rather than an o f f i c e holder* i t 

P 

June 3 0 , 1961 



fir, James 8* O'Connor 2- June 3 0 , 1961 

"has been held t h a i th® question of incom-
p a t i f a i l i t y does not a r i a s whan one of the 
p o s i t i o n s i s an o f f i c e and the other i s 
merely an employment, 6 7 , t l . J . S * , O f f i c e r s 13©» 

"The undersigned sees no c o n f l i c t and i s of 
the opinion that both p o s i t i o n s can be held 
by the sane person»* 

f© concur i n your conclusion that there i s no i n c o m p a t i b i 1 i t y 
in an i n d i v i d u a l being an a d m i n i s t r a t i v e a s s i s t a n t to the S o l d i e r s 
R e l i e f Commission and a J u s t i c e of the Peace* 

Yours very t r u l y , 

?;!£€«BOf* f . JR. 
A s s i s t a n t Attorney general 

TtRisb 



„ HOTOR VEHICLES5 Mobile homes House File 402, Laws of the 59th 
G. A, Whether a u n i t i s equipped t o r use as a conveyance under 
the d e f i n i t i o n of "house t r a i l e r and mobile home" Is a f a c t 
determination f o r l o c a l o f f i c i a l s } owner of mobile home not 
s i t u a t e d In mobile home park - fees payable monthly u n t i l October 
1961 - fees payable semiannually th e r e a f t e r ? owner of unoccupied 
mobile home not r e l i e v e d from property t a x j house t r a i l e r and 
mobile home r e g i s t r a t i o n fee under Ch, 321 not In l i e u of other 
taxes; sections 13$0,9>-1350,10, 135D.21, 1350,1(1), 3 2 1 . 1 3 0 , ( ^ . ^ 1 -

Honorahle Harry R. G i t t l n s 
S t a te Representative 
Pottawattamie County 
Underwood, lowa 
Dear Mr, G i t t l n s s 

This w i l l acknowledge r e c e i p t of your recent request f o r 
an o p i n i o n on House File WZ passed by the 59th General Assembly. 
A copy of our o p i n i o n on t h i s l e g i s l a t i o n , requested by the 
Department of P u b l i c Safety, Is enclosed. 

In your l e t t e r , you make the f o l l o w i n g statement: 
"1 t h i n k that every such home that was o r i g i n a l l y 

purchased as a Mobile Home or "house t r a i l e r " should 
be required to be r e g i s t e r e d w i t h the county auto 
l i c e n s e department even though s i n c e purchase the owner 
has made considerable actual or pretended e f f o r t to 
demobJ1ize h i s v e h i c l e , " 
The d e f i n i t i o n of house t r a i l e r and mobile home i s provided 

by Chapter 216, laws of the 58th G. A,? 
"Secti o n 1. Section three hundred twenty-one 

poin t one (321.1), Code 1958, i s hereby amended by 
adding thereto the f o l l o w i n g subsection: 

or s e m i t r a i l e r which Is designed, constructed and 
equipped as a d w e l l i n g p l a c e , l i v i n g abode or s l e e p i n g 
p l a c e , e i t h e r permanently o r tem p o r a r i l y , and Is 
equipped f o r use as a conveyance on s t r e e t s and 
highways," 

Under t h i s d e f i n i t i o n , I t Is necessary that the t r a i l e r or 
s e m i t r a i l e r be equipped f o r use as a conveyance, i t would 
seem that whether the t r a i l e r or s e r a i - t r a i l e r i s so equipped 
must tonsietermlned as of J u l y ' 4 , 1961, when House F i l e 402 i s 
e f f e c t i v e , and t h e r e a f t e r . This i s a f a c t u a l determination 
th a t would have to be made on an I n d i v i d u a l b a s i s by l o c a l 
O f f i c i a l s , ttrf 



Honorable Harry R. G l t t t n s June 3 0 , 1961 

Your l e t t e r a l s o IneMres about the amendments made t o 
s e c t i o n 1350.9 as f o l l o w s : 

" A l s o , the Act w i l t require the advance payment 
of the monthly fee under s e c t i o n 1150.9 as amended by 
H.F. 402. It appears that the J u l y , August, arid 
September monthly fees would be immediately due ( J u l y 
4th) on Mobile Homes s i t u a t e d o u t s i d e of mobile home 
parks. I t was my Intention at l e a s t that unoccupied 
homes or t r a l i a r s or such used only o c c a s i o n a l l y be 
assessed as personal property." 

House F i l e 402 amends the part of s e c t i o n 1350.9 p e r t i n e n t to 
your question, so that It w i l l read as f o l l o w s * 

" * * * In the event that an occupied mobile home 
i s not harbored In a mobile home park the owner of 
s a i d mobile home s h a l l pay the fee provided i n t h i s 
s e c t i o n . Such f e e s h a l l be paid semiannually. The 
fee due f o r A p r i l through September s h a l l be p a i d by 
the tenth day of A p r i l . The fee due f o r October through 
March s h a l l be p a i d by the tenth day o f October. On 
the tenth day of May and on the tenth day of November 
s a i d semiannual fees become delinquent and on the tenth 
of each month the r e a f t e r that the fee remains unpaid 
a ten percent penalty s h a l l be added and the county 
t r e a s u r e r s h a l l not renew the motor v e h i c l e r e g i s t r a t i o n 
u n t i l such delinquent fees and p e n a l t i e s , If any, have 
been p a i d . If any mobile home Is moved durin g the 
six-month p e r i o d f o r which a fee has been p a i d , the 
county treasur e r s h a l l , upon request of the owner, 
refund h i s pro r a t a share of the fee p a i d . I f s a i d 
fee i s not p a i d , the amount of the unpaid fee s h a l l 
become a tax and the tax s h a l l be assessed against 
the land from which the mobile home was removed." 

As amended, t h i s s e c t i o n appears to be In c o n f l i c t w i t h s e c t i o n 
1350.10, which provides f o r payments by the owner where the 
mobile home Is not sItuated In a mobile home park on o r before 
the tenth day of each and every month f o l l o w i n g t h e r e a f t e r . 
House F i l e 402 i s e f f e c t i v e J u l y 4, 1961* The Act pro v i d e s , 
however, that the fees due f o r A p r i l through September s h a l l 
be p a i d by A p r i l 10. Since the Act Is not e f f e c t i v e u n t i l 
J u l y 4, the p r o v i s i o n f o r payment by A p r i l 10 1$ I n a p p l i c a b l e 
to the year 1961, Consequently, u n t i l the semiannual payments 
provided f o r In House F i l e 402 can be e f f e c t u a t e d , which 
I n i t i a l l y w i l l be the October 1961 through March 1962 p e r i o d , 
the monthly payment p r o v i s i o n s of se c t i o n 1J5O%l0 apply*, i t 
Is a maxim of s t a t u t o r y c o n s t r u c t i o n that c o n f l i c t i n g s t a t u t e s 



/ 

Honorable Harry R. G f t t l n s -3* June 3 0 , 1961 

w i l l be construed t o Harmonize If p o s s i b l e . See lowa'Nebraska 
L i g h t £ Power Co. v. C i t y of V l l l l s c a , 220 (owe 2|H. 2bl M. W. 
HZ3 11335); Andrew v. iowa s t a t e Bang of Osceola. 216 lowa 1170, 
250 N* W. 492 {lg|5K A f t e r September 1961, the p r o v i s i o n 
f o r semi-annual payments set out In House F i l e 402 w i l l p r e v a i l . " 
Where there i s a c o n f l i c t between s t a t u t e s , the s t a t u t e passed 
l a t e r i n time must p r e v a i l . S t a t e v. Harper. 220 lowa 515, 258 
N. W. 886 (1935); Curlew Con s o l . School B U t . v. Palo A l t o County 
Sd. of Ed., tk7 lowa 111, 71 «. W. 2d 20 (195M. a m m J' 

Regarding the question of unoccupied mobile homes or 
t r a i l e r s , s e c t i o n 1350*21 provides: 

"1350.21 Pee In 1 leu of property tax* A l l mobile 
homes f o r which a monthly ree i s c o l l e c t e d under the 
p r o v i s i o n s of t h i s chapter s h a l l not be assessed f o r 
property tax but t h i s exemption s h a l l not apply to the 
property contained i n any mobile home*" 

Section 1350.9 assesses a monthly fee f o r each occupied mobile 
home. For purposes of Chapter 1350, "mobile home" Is defined as 
f o l l o w s i n s e c t i o n 1350.1(1); 

"1350.1 PefIn I t I o n s . The f o l l o w i n g d e f i n i t i o n s 
s h a l l apply to t h i s chapter: 

"1. 'Mobile home* s h a l l mean any v e h i c l e used or 
so constructed as t o permit I t s being used as a conveyance 
upon the p u b l i c s t r e e t s or highways and duly 1icenseable 
as such, and s h a l l Include s e l f - p r o p e l l e d o r n o n s e l f - p r o p e l l e d 
v e h i c l e s , so designed, constructed, reconstructed or addetl 
to by means of an enclosed a d d i t i o n or room In such manner 
as w i l l permit the occupancy thereof as a d w e l l i n g o r 
sle e p i n g place f o r one or more persons, having no permanent 
foundation and supported by wheels, j a c k s or s i m i l a r 
supports," 

From t h i s d e f i n i t i o n , the occupancy r e f e r r e d to Is f o r one or 
more persons as a d w e l l i n g or sl e e p i n g place* i f the mobile 
home Is occupied f o r a month or major f r a c t i o n thereof, under 
s e c t i o n 1350.9. the monthly fee i s assessed f o r s a i d month. 
Section 1350.21 r e l i e v e s a l l mobile homes f o r which a monthly 
fee Is c o l l e c t e d from property tax* Consequently, I am of the 
opi n i o n that the owner of an unoccupied mobile home would not 
be assessed a monthly fee under s e c t i o n 1350.9 and would t h e r e f o r e 
not be r e l i e v e d from property tax under the p r o v i s i o n s of 
s e c t i o n 1350.21. 



Honorable Marry R, G l t t l n s June 30 , 1961 

f u r t h e r , the exemption f o r house t r a i l e r s provided by 
s e c t i o n 3 2 i * i | 0 i s e l i m i n a t e d by s e c t i o n 4 of House F i l e 402. 
Therefore, the r e g i s t r a t i o n fee imposed on house t r a i l e r s and 
mobile homes by Chapter 321 i s not In l i e u of other taxes 
thereon, 

Very t r u l y yours, 

BRUCE M. SHELL, JR. 
A s s i s t a n t Attorney General 

BMStbi 



MOTOR VEHICLES s House t r a i l e r s and mobile homes ~ 
House F i l e 402, Laws 59th fi. A.: R e g i s t r a t i o n tee i s not 
p r o r a t a b l e nor refundable, and penalty commences on 
August I, 1961j r e g i s t r a t i o n fee paid under p r i o r law 
Is not refundable! d e f i n i t i o n does not Include t r a i l e r s 
used only to transport equipment. - S e c t i o n s 3.21.1. 
321.123. 321.105. 321.10?, J l l . l t t . 321 . J 2 6 . l . « 

Mr. C a r l H. Peach. Commissioner 
Department of P u b l i c Safety 
L O C A L 
Dear Mr. Pesch% 

This i s to acknowledge r e c e i p t o f your recent o p i n i o n 
request. In which you states 

"The F i f t y - n i n t h General Assembly has enacted 
i n t o law House F i l e 402 which becomes e f f e c t i v e 
J u l y 4, 1961. Section $ of t h i s Act provides f o r 
the r e g i s t r a t i o n fee of $5.00 under Section 321.123, 
Code of lowa, f o r house t r a i l e r s and mobile homes, 
regardless of whether or not they are used on the 
highways. 

"The f o l l o w i n g questions are submitted f o r 
c o n s i d e r a t i o n : 

"1. Since t h i s law becomes e f f e c t i v e J u l y 4, 
1961, does the f u l l annual f e e o f $5.00 apply f o r 
the balance of the year 1961, or does a prorated fee 
o f $2.50 pursuant to the p r o v i s i o n s of Section 
321.106, Code of lowa, apply f o r the balance of 
the year? 

"2. With reference t o S e c t i o n 321.134, when 
would the r e g i s t r a t i o n fee f o r 1961 f o r house 
t r a i l e r s and mobile homes become delinquent and 
how should the penalty be computed! 

"3. Does the house t r a i l e r and mobile home 
r e g i s t r a t i o n f ee come w i t h i n the refund of fees 
p r o v i s i o n s of Section 321,126? 

4k. / 



Mr. C a r l H, Pesch 4me 3 0 , 1961 

"4. I f a house f r a i l e r o r mobile home i s 
p r e s e n t l y r e g i s t e r e d f o r the year 1961 as a t r a i l e r 
pursuant t o the p r o v i s i o n s of S e c t i o n 321*123, Is 
the owner thereof r e q u i r e d t o o b t a i n a house t r a i l e r 
and mobile home r e g i s t r a t i o n a f t e r J u l y 4 pursuant ^ 
t o the p r o v i s i o n s of House F i l e 402? I f such a 
r e g i s t r a t i o n Is r e q u i r e d , Is the owner e n t i t l e d t o a 
refund of the unused p o r t i o n of the 1961 r e g i s t r a t i o n 
f e e under any of the p r o v i s i o n s o f S e c t i o n 321.126? 

M S . Chaster 216, Acts of the F i f t y - e i g h t h 
General Assembly, e s t a b l i s h e s a d e f i n i t i o n of * house 
t r a i l e r and mobile home*. Co small camping t r a i l e r s , 
o r t r a i l e r s of a c o l l a p s i b l e or f o l d i n g type on which 
s l e e p i n g , cooking and other camping equipment i s 
t r a n s p o r t e d , come under t h i s d e f i n i t i o n ? * * 
House F i l e 402, e n t i t l e d "An Act R e l a t i n g to Fees on 

House T r a i l e r s and Mobile Homes", was enacted by the S9|h 
General Assembly and i s e f f e c t i v e on J u l y 4, 1961. This Act 
provided the f o l l o w i n g change In s e c t i o n 321*123, 1958 Code 
of lowa: 

"Sac. 3* S e c t i o n three hundred twenty-one p o i n t 
one hundred twenty-three (321.123), Code 1958, Is 
amended by adding t h e r e t o the f o l l o w i n g new subsections 

"'House t r a i l e r s and mobile homes, regardless of 
whether or not they are used on the highways, f i v e 
d o l l a r s . * " 
P r i o r t o t h i s a d d i t i o n , the s t a t u t e read as f o l l o w s ? 

"321»123 T r a i l e r s . A l l t r a i l e r s and mobile homes 
except those defined 1 as s«l-trailer® s h a l l be subject 
t o a r e g i s t r a t i o n f ee to be f i x e d i n accordance w i t h the 
f o l l o w i n g schedule, provided, however, t r a i l e r s whose 
empty weight Is 2,000 pounds or l e s s and wagon box t r a i l e r s 
subject t o a r e g i s t r a t i o n f e e of f i v e d o l l a r s or l e s s 
s h a l l be exempt from the c e r t i f i c a t e o f t i t l e and l i e n 
p r o v i s i o n s o f t h i s chapter: 

H 1 . When equ1pped w1th pneumat1c 11res % 
Wagon box t r a i l e r s used by a farmer In t r a n s 

p o r t i n g produce, farm products or s u p p l i e s hauled 
t o add from market, f i v e d o l l a r s . 



Mr, C a r l H. Pesch -3* June 30* 1961 

T r a i l e r s w i t h a gross weight of one thousand 
pounds o r l e s s , three d o l l a r s * 

T r a i l e r s w i t h a gross weight exceeding one 
thousand pounds and not exceeding two thousand 
pounds, ten d o l l a r s . 

T r a i l e r s w i t h a gross weight exceeding one ton 
and not exceeding two tons, twenty d o l l a r s . 

T r a i l e r s w i t h a gross weight exceeding two 
tons and not exceeding four tons, t h i r t y d o l l a r s . 

T r a i l e r s w i t h a gross weight exceeding four 
tons and not exceeding s i x tons, f o r t y d o l l a r s . 

T r a i l e r s w ith a gross weight exceeding s i x 
tons and not exceeding e i g h t tons, f i f t y d o l l a r s , 

T r a i l e r s w i t h a gross weight exceeding e i g h t 
tons and not exceeding ten tons, s i x t y d o l l a r s . 

T r a i l e r s w i t h a gross weight exceeding ten 
tons and not exceeding twelve tons, seventy d o l l a r s , 

T r a i l e r s w i t h a gross weight exceeding twelve 
tons and not exceeding fourteen tons, e i g h t y d o l l a r s . 
"2. when equipped w i t h two or more s o l Id rubber 

t i r e s : 
T r a i l e r s w i t h a gross weight exceeding one 

ton and not exceeding two tons, t h i r t y d o l l a r s . 
T r a i l e r s w i t h a gross weight exceeding two 

tons and net exceeding four tons, f o r t y d o l l a r s . 
T r a i l e r s w i t h a gross weight exceeding f o u r 

tons and not exceeding s i x tons, f i f t y d o l l a r s . 
T r a i l e r s with a gross weight exceeding s i x 

tons and not exceeding e i g h t tons, s i x t y d o l l a r s . 
T r a i l e r s w i t h a gross weight exceeding e i g h t 

tons and not exceeding ten tons, seventy d o l l a r s . 
T r a i l e r s w ith a gross weight exceeding ten 

tons and net exceeding twelve tons, e i g h t y d o l l a r s . 
T r a i l e r s w ith a gross weight exceeding twelve 

tons and not exceeding fourteen tons, n i n e t y d o l l a r s . " 
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The 58th General Assembly had d e f i n e d house t r a i l e r s and 
mobile homes in Chapter 216, Laws of the 58$h 6. A., thereby 
amending s e c t i o n 321.1, Code 1958* 

"Section 1, Section three hundred twenty-one 
point one (321.1), Code 1958, Is hereby amended by 
adding thereto the f o l l o w i n g subsections 

"•House t r a i l e r and mobile home1 means a t r a i l e r 
or s e m i t r a i l e r which Is designed, constructed and 
equipped as a d w e l l i n g p l a c e , l i v i n g abode or sleeping 
place, e i t h e r permanently or temporarily, and i s 
equipped f o r use as a conveyance on s t r e e t s and 
highways." 

The 5 9 t h General Assembly, In using the words "house t r a i l e r s 
and mobile homes", obviously had r e f e r e n c e to the above 
d e f i n i t i o n enacted by the 5 8 t h G. A'* and not to " t r a i l e r s - 1 

as defined In s e c t i o n 321,1. 
It Is s i g n i f i c a n t that House F i l e 402 does not amend 

se c t i o n 321.106 or s e c t i o n 321.105. In Bennett v. Greenwalt, 
226 lowa 1U3, H32, 286 M. W. 722 (1939), the Court stateds 

"Where an amending act p l a i n l y s t a t e s that It 
emends a s p e c i f i e d s e c t i o n or part of an e x i s t i n g 
s t a t u t e , i t cannot be j u d i c i a l l y construed as 
amending an unmentloned s e c t i o n . " 

Sections 321.105 and 321,106 are in p a r i materia. It Is 
a general r u l e that s t a t u t e s r e l a t i n g to the same subject adopted 
at the same session are construed together. See lowa Motor 
V e h i c l e Ass*n» v. Board of R a i l r o a d Com 1rs., 207 lowa 4b I, 221 
H. W. 364, a f f . , 50 S. Ct. I S l , 280 U. 5 . 529. 74 L. Ed. 595. 
Section 32l7Tuo" speaks of the r e g i s t r a t i o n fee provided by 
s e c t i o n 321.105 to be p a i d f o r each motor v e h i c l e or t r a i l e r , 
By d e f i n i t i o n " t r a i l e r " a l s o includes " s e m i t r a i l e r " . See 
s e c t i o n 321.1. Neither s e c t i o n r e f e r s t o house t r a i l e r s and 
mobile homes. Nor d i d the l e g i s l a t u r e add house t r a i l e r s and 
mobile homes to sections 321,105 and 321,106 when House F i l e 
402 was considered and passed. Thus, In answer to question one, 
the f u l l fee of $5 . 0 0 a p p l i e s f o r the balance of 1961 and s a i d 
fee i s not p r o r a t a b l e . 

Section 321.134 provides in p a r t i 
"321,134 Monthly penalty. On February I of each 

year, a penalty of f i v e percent of the annual r e g i s t r a t i o n 
fee s h a l l be added to a l l fees not paid by that date, 
and f i v e percent of the annual r e g i s t r a t i o n fee s h a l l be 
added to such fees on the f i r s t of each month t h e r e a f t e r 
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that the same remains unpaid, u n t i l p a i d , provided that 
s a i d penalty In no case s h a l l he l e s s than one d o l l a r , 
and provided that the owner of a v e h i c l e who, before 
February 1 of any year, surrenders a l l r e g i s t r a t i o n 
p l a t e s t o r s a i d v e h i c l e to the county treasurer of the 
county In which s a i d p l a t e s are of record, s h a l l have 
the r i g h t to r e g i s t e r safd v e h i c l e at any l a t e r p eriod 
of s a i d year by paying the f u l l y e a r l y r e g i s t r a t i o n fee 
without s a i d penalty. * * * *» 

This s t a t u t e provides f o r the 5% penalty to be added to 
the r e g i s t r a t i o n fee on the f i r s t of each month a f t e r February 1 
that the fee remains unpaid. Since House F l i c 402 i s a f f e c t i v e 
J u l y 4, 1961, the f i r s t month a f t e r February that the fee 
remained unpaid would be August. Therefore, In answer to 
question two, the penalty provided In s e c t i o n 321,134 commences 
on August 1, 1961 on the $5,00 r e g i s t r a t i o n fee f o r house 
t r a i l e r s and mobile homes. 

The answer to question three Is In the negative. Section 
321,126 a p p l i e s o n l y to a "motor vehicle 1*. A house t r a i l e r 
and mobile home Is not a motor v e h i c l e as defined by s e c t i o n 
321,1, See a l s o Opinions of Attorney General 1949, page 25. 

The subsection added to s e c t i o n 321,123 by House F i l e 402 
assesses the fee regardless of whether or not the house t r a i l e r s 
and mobile homes are used on the highways. No exception i s 
Included In the s t a t u t e f o r other r e g i s t r a t i o n s . I t appears, 
t h e r e f o r e , that the l e g i s l a t u r e d i d not contemplate that any 
refunds would be given and, as Indicated supra, s e c t i o n 321.126 r l e s only to motor v e h i c l e s . Consequent I y, the answers""!:© 

two questions asked under question number four are yes and 
no, r e s p e c t i v e l y . 

With regard to question f i v e , "house t r a i l e r and mobile 
home" Is defined by Chapter 216, laws of the 58th 6. A., set 
out supra. That d e f i n i t i o n s p e c i f i e s , Inter a l l a , a t r a i l e r or 
s e m i - t r a H e r which Is designed, constructed and equIpped as a 
d w e l l i n g p l a c e , l i v i n g abode or sleeping p l a c e , e i t h e r permanently 
or temporarily. The word "dw e l l i n g p l a c e " Is defined In Restate
ment, Conf1 l e t of Laws, s e c t i o n 13b, thus Jy. 

"b. Meaning of 'dwellIng-place'. The word ' d w e l l * 
Ing-place* i s used as the most c o l o r l e s s word that can be 
employed} a word which has no legal connotation, and Is 
not confined to any physical s o r t of l i v i n g q u a r t e r s . 
The dwelling-place may be f i x e d In a s i n g l e room or 
apartment, or In a house or other b u i l d i n g ; or I t maybe 
no more d e f i n i t e l y f i x e d than In a c i t y or county or 
s t a t e . Thus, If a man's dwelling-place has been In a 
house, but the house has been burned, he may s t i l t have 
a dw e l l i n g - p l a c e In the c i t y In which the house stood," 
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"Abode" has been d e f i n e d as the pie c e In which a person 
d w e l l s , and has Indicated a l i v i n g p l a c e Impermanent In 
charact e r . See Words and Phrases, V o l , 1, 1961 Cum. Ann, 
Pocket Part* pp. 47*48, The phrase " s l e e p i n g p l a c e " and 
the above two phrases are t i e d In the d e f i n i t i o n t o a 
t r a i l e r o r s e m i - t r a i l e r designed, constructed and equipped 
f o r d w e l l i n g , l i v i n g or s l e e p i n g , i t appears rrom the d e r m 11 Ion 
that the l e g i s l a t u r e Intended, by the use of the underlined 
words, that the d w e l l i n g p l a c e , l i v i n g abode or sl e e p i n g place 
be p h y s i c a l l y provided by the t r a i l e r o r s e m i - t r a i l e r i t s e l f , 
r a t her than that the t r a i l e r o r s e m i - t r a i l e r would come w i t h i n 
the d e f i n i t i o n by merely t r a n s p o r t i n g equipment for, such pur
poses. However, a t r a i l e r used to tran s p o r t camping equipment 
that a l s o p h y s i c a l l y provides the d w e l l i n g p l a c e , l i v i n g abode 
or s l e e p i n g place would come w i t h i n the d e f i n i t i o n In Chapter 
216, taws of the 58th G. A,, provided that I t i s equipped f o r 
use as a conveyance on s t r e e t s and highways as req u i r e d by 
the d e f i n i t i o n . Therefore, s i n c e the d e f i n i t i o n of house 
t r a i l e r and mobile home appears t o be l i m i t e d as i n d i c a t e d 
and your question Indicates t h a t the t r a i l e r s are used only t o 
transport equipment, the answer t o question f i v e Is In the 
negative. 

Very t r u l y yours, 

BMS t b l 

BRUCE M^ SNCU, JR. • 
A s s i s t a n t Attorney General 
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1. Th© rate and l i m i t a t i o n of the Judges* Retirement Act as a p p l i e d 

to both judges Idn a c t i v e s e r v i c e and those e l i g i b l e f o r r e t i r e 
ment but who have not a c t u a l l y r e t i r e d , Insofar as p r i o r s e r v i c e 
i s concerned, Is c o n t r o l l e d by the rate of c o n t r i b u t i o n s and l i m i 
t a t i o n s as f i x e d by S.F, 190, 59th G. A. 

2. The rate and l i m i t a t i o n of the annuity as a p p l i e d to judges now 
drawing annuity, w i l l be computed and paid under the p r o v i s i o n s 
of S.F* 190, 59th G.A., a f t e r I t s e f f e c t i v e date, J u l y k, 196)i 
u n t i l s a i d date the annuity w i l l be computed upon the s t a t u t e 
p r i o r to I t s amendment by the s a i d S.F. 190, 59th G.A, 

3. Increase In the amount of c o n t r i b u t i o n by members who are not 
now r e c e i v i n g annuity b e n e f i t s , over those who are r e t i r e d judges, 
r e s u l t i n g In increased b e n e f i t s t o them by reason of such Increased 
c o n t r i b u t i o n s , Is not a matter f o r the Courts, but f o r the l e g i s l a 
ture to determine. 
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Mr, Marvin R* Selden, Jr« 
State Coraptroller 
8 U 1 I 0 i N G 

Dear Mr, Seldem 

This w i l l acknowledge r e c e i p t of yours of May 16, 1961, 
In which you submitted the f o l l o w i n g ; 

"Senate F i l e 190* Acts of the 59th General Assembly, 
amended Chapter 356, Acts of the 58th General Assembly, 
which f u r t h e r amended Chapter 605A, Code of lowa, 1950, 
making c e r t a i n changes In the J u d i c i a l Retirement System. 
"This Act d i d th© follow!ng* 

1. increased the r a t e o f c o n t r i b u t i o n to the 'fund* 
by th© judges both as to p r i o r s e r v i c e and s a l a r y 
deduction and Increased the" maximum c o n t r i b u t i o n 
a t t r i b u t a b l e to p r i o r s e r v i c e * 

Z+ Increased the r a t a f o r computing the an$ujty 
and a l s o the maximum l i m i t a t i o n of same, 

" t h i s Act, along w i t h House F i l e /08, Sec t i o n 33 and 
Sec t i o n 43i dfd not a l t a r the s t a t e ' s share of c o n t r i b u 
t i o n s , nor d i d t h i s Act a l t e r the c i t i e s ' and c o u n t i e s 1 

shares of c o n t r i b u t i o n s , 
"At the present time there are several a c t i v e judges and 
four r e t i r e d Judges (not drawing annuity due t o age q u a l i 
f i c a t i o n ^ ) who have not c o n t r i b u t e d to the 'fund 1 f o r 
p r f o r s e r v i c e s , " 
" I r e s p e c t f u l l y request an opinion as to the f o l l o w i n g * 

1, At what rate and l i m i t a t i o n ara the judges 
mentioned fn the previous paragraph to con* 
t r i b u t e f o r " p r i o r s e r v i c e ' ? 

0 / - Q> - 2o 
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2, i s the increased rate and l i m i t a t i o n of the an
nul ty a p p l i c a b l e (upon the e f f e c t i v e date of 
t h i s Act) to the judges now drawing an annuity, 
and I f so would the J u l y annuity be computed a t 
the o l d rate through J u l y 3 and the new rate 
t h e r e a f t e r ? " 

In reply thereto, I advise as f o l l o w s : 
Without e x h i b i t i n g here the s t a t u t o r y changes made by 

both the 58th and 59th General Assemblies, It i s to be observed 
that such aroeodTients evidence no d i s t i n c t i o n i n t h e i r terms be-
tween judges In a c t i v e s e r v i c e , judges e l i g i b l e f o r retirement 
but not at t h i s time in actual retirement and r e c e i v i n g b e n e f i t 
and judges who have p r e v i o u s l y r e t i r e d and are now drawing annu 
I t i e s under the judges 1 retirement system, In that s i t u a t i o n 
I am of the opinion that both of your questions are c o n t r o l l e d 
by e i t h e r or both the argument and precedent of the case of 
McCord v, iowa Employment S e c u r i t y Commission, 244 Iowa 97, 
Addressing I t s e l f to the question of whether a p u b l i c school 
teacher who Is In retirement and r e c e i v i n g b e n e f i t s under the 
lowa Old Age and Survivors insurance System Is e n t i t l e d to i n 
creased b e n e f i t s provided by an amendment to that Act, being 
Chapter 69, Acts of the 53rd 6,A., which became e f f e c t i v e May 
12, 1949, I t was there stated (pages 101, 102)s 

"The l e g i s l a t u r e changed the monthly b e n e f i t payable to 
a i l q u a l i f i e d i n d i v i d u a l s a f t e r the e f f e c t i v e date of the 
amendment, The law making the monthly b e n e f i t payable 
to any q u a l i f i e d I n d i v i d u a l who *has f i l e d a p p l i c a t i o n 1 

f o r b e n e f i t s was not changed. The b e n e f i t f o r anyone who 
'has f i l e d a p p l i c a t i o n 1 was changed. It Is p e r f e c t l y 
obvious on the face of the s t a t u t e that the l e g i s l a t u r e 
i n t e n d i d no such r e s t r i c t i o n w i t h d i s c r i m i n a t o r y conse
quences as held by the commission. There were no words 
or d i r e c t i o n s i n the amendment I n d i c a t i n g It was only to 
apply to b e n e f i t a p p l i c a t i o n s o r i g i n a l l y f i l e d t h e r e a f t e r . 
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As the learned t r i a l court s t a t e d ! 'After May 12, \9k$, 
there was no other o a s i s on which primary Insurance bene
f i t s of I n d i v i d u a l s who ware then e n t i t l e d t o receive 
them, t h e r e a f t e r could be f i g u r e d except under the pro
v i s i o n s of s e c t i o n 97.**5 as amended by the Acts of the 
53d General Assembly,' We agree w i t h the t r i a l court's 
r u l i n g . We decide the Issue upon the p l a i n obvious i n 
tent embodied In the expressed language of the law and 
the amendment, which e l i m i n a t e s the ne c e s s i t y of much d i s 
cussion of a u t h o r i t i e s or subordinate r u l e s of s t a t u t o r y 
c o n s t r u c t i o n , I t i s s i g n i f i c a n t that the commission does 
not c i t e a s i n g l e d e c i s i o n of any court In support of I t s 
p r o p o s i t i o n that the amendment i s not a p p l i c a b l e to employees 
who had r e t i r e d prior to the e f f e c t i v e date of the amendment; 
In 113A.L.R. 992, there Is an annotation and a c o l l e c t i o n of 
cases under the general heading; 'Increase of pension b e n e f i t s 
as a p p l i c a b l e to those already r e c e i v i n g b e n e f i t s , 1 Many of 
the cases found In the annotation would be some a u t h o r i t y f o r 
our holding here but there i s so much d i f f e r e n c e In the pen
s i o n s t a t u t e s involved In those cases that we w i l l not d i s 
cuss them. Such laws as our Old-Age and Survivors* Insur
ance System law are q u i t e common today. Our law Is prac-
I c a l l y a copy of the Federal S o c i a l S e c u r i t y Law, U, S, 
Code. 1946, Ed,, T i t l e 42, subchapter 11, s e c t i o n 40 at 
seq,}, which apparently I t Is designed t o supplement. I t 
i s of i n t e r e s t to note that increases In the old-age In
surance b e n e f i t s payable under the Federal Act have been 
made aval l a b i a t o those already r e c e i v i n g such b e n e f i t s . 
See amendment of August 28, 19l0 (64 Stat, a t L. 521), 
and amendment J u l y 18, 1952 (Eighty-second Congress H. R. 
7800)." 

Based on the foregoing, I answer your questions as f o l l o w s * 
1. The rate and l i m i t a t i o n of the judges' retirement Act 

as a p p l i e d to both judges In a c t i v e s e r v i c e and those e l i g i b l e 
f o r retirement but who have not a c t u a l l y r e t i r e d , Insofar as 
p r i o r s e r v i c e Is concerned, i s c o n t r o l l e d by the rate of con
t r i b u t i o n s and I I m i t a t i o n s as f i x e d by Senate F i l e 190, Acts 
of the 59th General Assembly, 

2, In answer to your Question Ho, 2, I would advise that 
Insofar as judges now drawing an annuity ere concerned, t h e rate 
and l i m i t a t i o n of the annuity w i l l be computed and paid under 
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the p r o v i s i o n s of the foregoing designated Senate F i l e 190, 
Acts of the 59th G.A,, a f t e r the e f f e c t i v e date of such num
bered Senate F i l e on J u l y 4, 1961. U n t i l such time the annuity 
w i l l be computed upon tie s t a t u t e p r i o r to i t s amendment by 
Senate F i l e 190, 59th G.A. 

3. i t w i l l be observed that the increase i n the amount 
of c o n t r i b u t i o n by members who are not now r e c e i v i n g annuity 
b e n e f i t s over those who are r e t i r e d judges, r e s u l t i n g In i n 
creased b e n e f i t s t o them by reason of such increase, f s not a 
matter f o r the Courts. This was the view of the Court i n the 
case of Bvers v>, lowa Employment S e c u r i t y Commission. 247 lowa 
830, 836, where i t i s sa i d * 

" i t i s claimed that t o a l l o w b e n e f i t s here would be un
f a i r , i n e q u i t a b l e and un j u s t , f o r the reason that such 
b e n e f i t s might exceed b e n e f i t s received by members who 
had made c o n t r i b u t i o n s * No a t t a c k i s made upon the con
s t i t u t i o n a l i t y of the s e c t i o n i n question, only as to 
th© wisdom and p r o p r i e t y thereof* That question i s f o r 
the l e g i s l a t u r e * not the c o u r t s , t o determine," 

Vary t r u l y , 

0S:mmh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



TAXATION; Homestead Tax Credit? divided interest, divorced husband: Where 
divorced W, a record owner, retains occupancy of property, she is the one entitled 
to the homestead tax credit. Sections 425.11 (1) and (2), Code of Iowa (1958),, 

Asher £. Schroeder 
Jackson County Attorney 
Maquoketa, Iowa 

Dear Mr, Schroeder: 

This will acknowledge your letter of April 18, 1 9 6 1 , in which you 

request the opinion of this department on the following question: 

"H. and W. were formerly married and lived on a farm of 
130 acres. The Deed of record shows the owners of this 
farm to be H., W., F. and M. (F. and M., being parents 
of H.) H. and W. were divorced two (2) years ago. H. s t i l l 
appears as a part owner of the farm, but is no longer living 
there. W. continues to live on the farm with her four (4) 
minor children. F. and M. live elsewhere. 

KThe local Assessor has stated that the owners of this 
particular farm do not fail within the category of those who 
qualify for a Homestead Exemption. However, it would appear 
to me that the Section first referred to above (Section 425.11 
(2), Code of Iowa (1958), as amended by the 58th General 
Assembly, Chapter 3 0 1 , section 1, would bring such persons as 
I have described above within the meaning of the word 'ownerV 

Section 425.11, subsections! and 2 read, as amended by Chapter 3 0 1 , 

section 1, Acts of the 58th General Assembly, as follows: 

"425.11 Definitions. For the purpose of this chapter 
and wherever used in this chapter: 

" 1 . The word,'homestead1, shall have the following 
meaning; 
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"a. The homestead must embrace the dwelling house in 
which the owner is living at the time of filing the application and 
said application must contain an affidavit of his intention to occupy 
said dwelling house, in good faith, as a home for six months or more 
in the year for which the credit is claimed, * * *. 

f ,2. The word, 'owner', shall mean the person who holds the 
fee simple title to the homestead, and in addition shall mean the person 
occupying as a surviving spouse or the person occupying under a contract 
of purchase where it is shown that not less than one-tenth of the purchase 
price named in the contract actually has been paid and which contract has 
been recorded in the office of the county recorder or the person occupying 
the homestead under devise or by operation of the inheritance laws where 
the whole interest passes or where the divided interest is shared only by 
persons related or formerly related to each other by blood, marriage or 
adoption, or the person occupying the homestead under a deed which con
veys a divided interest where the divided interest is shared only by persons 
related or formerly related to each other by blood, marriage or adoption." 

From the wording of the statute, it appears that occupancy Is a necessary 

element to claim the homestead exemption. Thus, W. would qualify for the exemption 

in that she is living there with the four (4) minor children. Since H., F. and ft/1, live 

elsewhere, they do not qualify within the exemption statute. 

Very truly yours, 

George W. Murray 
Special Assistant Attorney General 

GWAS/MSB/bjf 



The c l e r k of the d i s t r i c t c o u r t may l e g a l l y i s s u e a l i c e n s e 
t o marry t o persons who have been d i v o r c e d w i t h i n one y e a r 
p r o v i d i n g t h a t the d i v o r c e was not g r a n t e d i n the S t a t e o f ' 
Iowa. (Code s e c t i o n 598. 17) ( £57&WS^£ 

J u l y 7, 1961 

Mr. David J . B u t l e r 
C e r r o Gordo County A t t o r n e y 
Mason C i t y , Iowa 

RE: M a r r i a g e l i c e n s e s 

Dear Mr. B u t l e r : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r of June 22, 

1961, In which you s u b m i t t e d the f o l l o w i n g : 

" I have had a r e q u e s t from the C l e r k of Co u r t of C e r r o 
Gordo County f o r an o p i n i o n In c o n n e c t i o n w i t h the i s 
suance of m a r r i a g e l i c e n s e s . The new m a r r i a g e law p r o 
v i d e s t h a t the C l e r k o f Court s h a l l i s s u e a m a r r i a g e 
l i c e n s e i f he i s s a t i s f i e d as to the age and competency 
of the p a r t i e s t o c o n t r a c t a m a r r i a g e . The q u e s t i o n 
a r i s e s as t o the competency o f a p a r t y t o c o n t r a c t t o 
rr-arrlage who has been d i v o r c e d i n another s t a t e o t h e r 
than Iowa w i t h i n a year p r e v i o u s t o t h e time a p p l i c a t i o n 
i s made f o r an Iowa m a r r i a g e l i c e n s e . There Is no ques
t i o n but what the C l e r k of Co u r t w i l l not i s s u e a mar
r i a g e l i c e n s e i f the p a r t y has been d i v o r c e d w i t h i n one 
year fn an Iowa C o u r t . However, i n our County we have 
many a p p l i c a t i o n s f o r m a r r i a g e l i c e n s e s from persons 
from the S t a t e o f M i n n e s o t a who have been d i v o r c e d w i t h 
i n one y e s r . Is the C l e r k o f Court a u t h o r i z e d to i s s u e 
a m a r r i a g e l i c e n s e i f he has knowledge of the f e e t t h a t 
the a p p l i c a n t has been d i v o r c e d w i t h i n one year fn a 
s t a t e o t h e r than the S t a t e o f Iowa?" 

The accompanying l e t t e r of the C l e r k o f Co u r t has had 

our c o n s i d e r a t i o n i n c o n n e c t i o n w i t h t h i s s i t u a t i o n . 

In r e p l y t h e r e t o I would a d v i s e you t h a t i n t e r p r e t i n g 

s e c t i o n s which a r e now 598.17 and 590.18, Code 1958, both o f 
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Mr. David J . B u t l e r -2- J u l y ?, 1961 

whi c h a r e e x h i b i t e d as f o l l o w s : 

"598.17 Remarriage. In e v e r y c«se In w h i c h a d i v o r c e 
i s d e c r e e d , n e i t h e r p a r t y s h a l l marry a g a i n w i t h i n a 
ye a r from the dat e o f the f i l i n g of s a i d d ecree u n l e s s 
p e r m i s s i o n t o do so Is g r a n t e d by the c o u r t In such de
c r e e . N o t h i n g h e r e i n c o n t a i n e d s h a l l p r e v e n t the p e r 
sons d i v o r c e d from r e m a r r y i n g each o t h e r . 

"598.18 V i o l a t i o n s . Any pers o n m a r r y i n g c o n t r a r y 
t o t h e p r o v i s i o n s of s e c t i o n 598.17 s n a i l be deemed 
g u i l t y o f a misdemeanor and p u n i s h e d a c c o r d i n g l y , " 

t h i s department c o n c l u d e d i n an o p i n i o n a p p e a r i n g In the 

Repo r t of the A t t o r n e y General f o r 19^0 a t page 27^-, t h a t 
M t h e c l e r k o f the d i s t r i c t c o u r t may l e g a l l y i s s u e 
a l i c e n s e t o raarry t o p e r s o n s who have been d i v o r c e d 
w i t h i n one year , p r o v i d i n g t h a t the d i v o r c e was not 
g r a n t e d i n the S t a t e o f Iowa," 

copy of which o p i n i o n i s a t t a c h e d . 
') 

Very t r u l y , 

OS:mmh 

E n d : 1 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



ouoiNiiLS ANU COUNTY OFFICERS: R e c r e a t i o n Commission Fund -- Levy 
of one m i l l f o r r e c r e a t i o n o r c o n s e r v a t i o n purposes, a u t h o r i z e d 
by Chapter 132 of the 58th G. A., i s o p e r a t i v e n o t w i t h s t a n d i n g 
the p r o v i s i o n s of H. F. 398, 59th G. A. a u t h o r i z i n g an a d d i t i o n a l 

Mr. H e r v l n R. Se l d e n , J r . 

S t a t e C o m p t r o l l e r 

B U I L D I N G 

Dear Mr. Se l d e n : 

T h i s w i l l acknowledge r e c e i p t of your l e t t e r of June 28, 

1961, i n which you submit the f o l l o w i n g : 

"The 59th General Assembly passed a b i l l known as H.F. 
398, w h i c h p r o v i d e s t h a t c o u n t i e s whose o r d i n a r y o p e r a t i n g 
expenses c o u l d not be cover e d by a t w o - m i l l l e v y , c o u l d 
i n c r e a s e t h a t l e v y f o r the y e a r s 1961 and 1962 by l e v y i n g 
an a d d i t i o n a l two m i l l s . 

"The b i l l a l s o p r o v i d e s t h a t c o u n t i e s w i t h an a s s e s s e d 
v a l u a t i o n of $26,000,000 or more wh e r e i n s a i d a d d i t i o n a l 
t a x i s l e v i e d c o u l d not i n c r e a s e the t o t a l l e v y In d o l 
l a r s f o r a l l county purposes by more than two per cent 
of the g r e a t e r o f the two p r e c e d i n g t o t a l annual l e v i e s 
f o r a l l purposes. 

"The 58th General Assembly passed a b i l l known as S. F. 
526, p e r t a i n i n g t o the a d d i t i o n a l l e v y o f one m i l l f o r 
r e c r e a t i o n and c o n s e r v a t i o n p urposes. 

"We would l i k e f o r you t o analyze the two b i l l s i n con
j u n c t i o n w i t h each o t h e r and g i v e us your o p i n i o n on 
the f o l 1 o w i n g q u e s t i o n : 

"Does the 2% l i m i t a t i o n p r e v a i l r e g a r d l e s s of the p r o v i 
s i o n s of S.F. 526 which removes the c e i l i n g from the 
R e c r e a t i o n Commission Fund, o r may the county l e v y the 
ne c e s s a r y m i l l a g e t o o p e r a t e the commission w i t h o u t r e 
gard t o H.F. 395. 

"Due t o the f a c t t h a t the county budgets a r e now b e i n g 
p r e p a r e d , we would a p p r e c i a t e r e c e i v i n g your o p i n i o n as 
soon as p o s s i b l e . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

l i m i t e d county l e v y . 
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House F i l e 398, 59th 6.A,, wh i c h became a law J u l y k, 

1961, i s an e x t e n s i o n of House F i l e 125 of the 58th G.A.; 

House F i l e 125 of the 5 8 t h G.A. was a temporary A c t , i n f o r c e 

and e f f e c t d u r i n g the y e a r s 1959 and I960, and House F i l e 398 

of the 59th G.A., merely extends t h i s law t o make i t e f f e c t i v e 

d u r i n g the y e a r s 1961 and 1962. 

Senate F i l e 526 of the 5 8 t h G.A., now Chapter 132, Laws 

of t h a t Assembly, became a law on May 22, 1959» and was i n f u l l 

f o r c e and e f f e c t on J u l y k, 1961, a t the time House F i l e 398 

of the 5 9 t h G.A, became a law, i n c l u d i n g i n the terms o f Senate 

F i l e 526 the f o l l o w i n g : 

" T h i s law s h a l l be c o n s t r u e d as supplemental and i n ad
d i t i o n t o e x i s t i n g s t a t u t o r y a u t h o r i t y and as p r o v i d i n g 
an independent method of f i n a n c i n g the c o s t of a c q u i r i n g 
l a n d and d e v e l o p i n g the same f o r p u b l i c park, parkway, 

) p r e s e r v e , p l a y g r o u n d , o r o t h e r r e c r e a t i o n o r c o n s e r v a 
t i o n p u rposes, and f o r the i s s u a n c e and s a l e of bonds 
i n c o n n e c t i o n t h e r e w i t h , and s h a l l not be construed as 
s u b j e c t t o the p r o v i s i o n s of any o t h e r law." 

I t seems c l e a r , t h e r e f o r e , t h a t i t was the l e g i s l a t i v e 

i n t e n t t h a t the f o r e g o i n g p r o v i s i o n i s t o be g i v e n f u l l f o r c e 

and e f f e c t n o t w i t h s t a n d i n g the p r o v i s i o n s of House F i l e 398 

o f the 5 9 t h General Assembly. 

T h e r e f o r e , i n answer t o your q u e s t i o n , I would a d v i s e 

t h a t the county l e v y t o o p e r a t e the County C o n s e r v a t i o n Com

m i s s i o n may be a p p l i e d w i t h o u t r e g a r d t o the p r o v i s i o n s of 

House F i l e 398 o f the 59th General Assembly. 

Very t r u l y , 

OS^mh^f 
OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



i i uino : vot i ng macnines -- One-half m i l l l e v y p r o v i d e d by 
S. F. kS, A c t s of the 5yth G. A., f o r the purpose of v o t i n g 
machines, i s o p e r a t i v e , n o t w i t h s t a n d i n g the p r o v i s i o n s of 
H. F. 398, 59th G. A., a u t h o r i z i n g an a d d i t i o n a l l i m i t e d county 
l e v y . (IsrG *"»«f a ..•;>-, >•>.-. /, , '7/:.z)£ . ) ...^ / , _ 

Mr. Chet B. A k e r s 
A u d i t o r o f S t a t e 
Oes M o i n e s 9 jowa 

A t t e n t i o n : Mr. E a r l C. HoMoway 

Dear Mr. A k e r s : 

T h i s w i l l acknowledge r e c e i p t of yours o f the II6th u l t . i n which you 
have s u b m i t t e d t h e . f o l l o w i n g : 

"The l a s t s e s s i o n of the l e g i s l a t u r e passed a b i l l known 
as S. F. No. 49, which p r o v i d e s the c o u n t i e s may l e v y 1/2 m i l l 
f o r the purchase of v o t i n g machines. 

"The q u e s t i o n i s , w i l l t h i s 1/2 m i l l have t o be c o n s i d e r e d 
when the c o u n t i e s use H. F. 398, passed by the 59th G. A. and 
i s an e x t e n s i o n (two y e a r s ) o f H. F. 125, 58th G. A., t o com
pute t h e l e v y f o r the county f u n d t a x . 

i a d v i s e as f o l l o w s : 

Chapter 9**, A c t s o f the 5Sth General Assembly p r o v i d e s as f o l l o w s : 

"AM ACT t o amend Chapter f i f t y - t w o ( 5 2 ) , Code 1953, 
r e l a t i n g t o v o t i n g machines. 

"BE ST ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

"SECTION 1. S e c t i o n f i f t y - t w o p o i n t t h r e e ( 5 2 . 3 ) , Code 
1958, i s hereby amended by s t r i k i n g the p e r i o d {.) i n l i n e 
e i g h t (8) and i n s e r t i n g i n l i e u t h e r e o f the f o l l o w i n g : 

u l , o r l e v y not t o exceed o n e - h a l f (1/2) m i l l a n n u a l l y ; 
and any amounts so l e v i e d and c o l l e c t e d i n excess o f a c t u a l 
c o s t s o f v o t i n g machines s h a l l r e v e r t t o the g e n e r a l f u n d o f 
the c o u n t y , c i t y o r town c o n c e r n e d , i n t h e case o f a c i t y o r 
town, such l e v y s h a l l be made f o r the m u n i c i p a l e n t e r p r i s e s 

L a c k i n g the s i g n a t u r e of the P r e s i d e n t of the Senate i t does not have 
the f o r c e o f law. See S t a t e v. Lynch, 169 iowa.Page 148, where a 
b i l l passed by the L e g i s l a t u r e , l a c k i n g the s i g n a t u r e o f the Speaker* 
was so d e c l a r e d . Senate F i l e 49, A c t s of the 59th General Assembly 

13 J u l y 1961 

'-Can both l e v i e s be used when f i g u r i n g t h e t a x e s . 

f u n d . 



Mr, Chet B. A k e r s Page -2-

o b v l o u s l y was e n a c t e d as a s u b s t i t u t e f o r Chapter 94, 58th G e n e r a l 
Assembly i n s u b s t a n t i a l l y the same terms as Chapter 94, o f t h e 58th 
General Assembly, and amended the same s t a t u t e S e c t i o n 5 2 . 3 , Code 
o f 1958, and p l a c e d i n such s t a t u t e In t h e same l i n e t h e r e o f as 
Chapter 94, of t h e 58th was p l a c e d by the 58th General Assembly. Thus 
the f o r e g o i n g l e g i s l a t i v e h i s t o r y shows t h e 59th G e n e r a l Assembly en
a c t e d a t t h e same s e s s i o n , House F i l e 398 and Senate F i l e No. 4 9 , 
Thus, as between t h e l e v i e s a u t h o r i z e d by House F i l e 398 and Senate 
F i l e No. 4 9 , i t would appear t h a t w i t h i n t h e r u l e o f Eekerson v. C i t y 
o f Des N o i n e s , 13? Iowa, 452, 483, where I t i s s a i d : 

• Repeals by I m p l i c a t i o n a r e n o t f a v o r e d , and o n l y 
where we a r e d r i v e n t h e r e t o by t h e n e c e s s i t i e s o f the 
s i t u a t i o n do we h o l d t h a t a r e p e a l has ta k e n p l a c e . 
R a i l r o a d y. S u p e r v i s o r s , 67 iowa 199; Lambe v. McCormlck, 
116 Iowa 169. E s p e c i a l l y where t h e two a c t s supposed t o 
be In c o n f l i c t were e n a c t e d by the sane G e n e r a l Assembly, 
they s h o u l d be so c o n s t r u e d as t o g i v e e f f e c t t o each i f 
t h a t Is r e a s o n a b l y p o s s i b l e . White v. M e a d v l l l e , 177 Pa. 
643 (35 A t l . 695, 3** U R. A. W h dawes' v. M e l g h l e r , 
87 Minn. 319 (92 N. W. 223); I Lewis s t a t u t o r y c o n s t r u c t i o n 
s e c t i o n 2 6 8 . * * * * u l 

and t h e f o l l o w i n g l a n g u a g e In t h e Hawes Case c i t e d above: 

' " T h i s I s In h a r r a n y w i t h t h e r u l e t h a t r e p e a l s by 
I m p l i c a t i o n a r e not f a v o r e d , and r e c o n c i l e s a seeming c o n f l i c t 
between two l e g i s l a t i v e a c t s passed s c c l o s e t o g e t h e r t h a t I t 
would seem as I f they were Intended t o harmonize w i t h each 
o t h e r . " • 

t h a t the I n t e n t i o n o f the l e g i s l a t u r e was t h a t both the l e v i e s o f 
the Senate F i l e 49 and House F i l e 398, would be o p e r a t i v e . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS 1 EPS 



COUNTIES AND COUNTY.OFFICERS: Insane 1iens - purchase of 
i n s u r a n c e to p r o t e c t l i e n on homestead — Under the p r o v i 
s i o n s of Chapters 3 3 2 and 2 3 0 , Code of 1 9 5 8 , boards of super
v i s o r s have no power to purchase i n s u r a n c e on homestead of 

\ r e c i p i e n t to p r o t e c t l i e n of county f o r a s s i s t a n c e r e n d e r e d . 

' ( 5 f *n c o " f f > * 0 Mine. P t/J £> q( fiTftf, i ^ 4/£ l j ^ / £ J 

Mr. Wi11i am N. Dunn 
Har d i n County A t t o r n e y 
E l d o r a , Iowa 

Dear Mr. Dunn: 

We r e f e r t o your f a v o r o f dune 3j 19&1, r e q u e s t i n g 
o p i n i o n on the f o l l o w i n g q u e s t i o n s 

"Under the p r o v i s i o n s pf Chapter 230.25" of the 
195S Code of Iowa, a s s i s t a n c e f u r n i s h e d to a person 
who has been committed t o a County Home c o n s t i t u t e s 
a l i e n o n any r e a l e s t a t e owned by t h a t p e r s o n . Where 
the r e a l e s t a t e c o n s i s t s of a homestead and t h e r e are 
no r e l a t i v e s who w i l l assume the r e s p o n s i b i l i t y f o r 

) m a i n t a i n i n g i n s u r a n c e on the p r o p e r t y , does the County 
Board of S u p e r v i s o r s have a u t h o r i t y to c a r r y i n s u r a n c e 
on the b u i l d i n g i n order t o s a f e g u a r d the p r o p e r t y 
f o r t h e i r l i e n ? " 

The law i s w e l l s e t t l e d t h a t a county i s a c r e a t u r e of 
s t a t u t e , a q u asi c o r p o r a t i o n , and i t s o f f i c i a l s have o n l y 
such powers as are e x p r e s s l y c o n f e r r e d by s t a t u t e , or nec
e s s a r i l y i m p l i e d from the powers so c o n f e r r e d . (See In re 
E s t a t e of F r e n t r e s s , 24-9 lowa 9 7 8 3 , 89 N. V. 2d 3 6 7 ) . 

I f i n d no e x p r e s s or i m p l i e d power g r a n t e d to County 
Boards of S u p e r v i s o r s w i t h i n the powers s t a t e d i n Chapter 
332 of t h s Code, whereby s a i d boards c o u l d purchase or 
c a r r y i n s u r a n c e on the p r o p e r t y d e s c r i b e d i n your l e t t e r . 

S e c t i o n s 230.27 et seq, which p r o v i d e s the method by 
which the county may be reimbursed f o r a s s i s t a n c e g r a n t e d 
persons who are m e n t a l l y i l l we b e l i e v e i s e x c l u s i v e , and 
does not i n c l u d e any method by which the county may i n s u r e 
i t s e l f a g a i n s t l o s s . (See i n re E s t a t e of F r e n t r e s s , s u p r a ) . 

7 



Mr. W i l l i a m N. Dunn - 2 -

T h e r e f o r e i n our o p i n i o n the answer t o your q u e s t i o n 
must be n e g a t i v e . 

Very t r u l y y o u r s , 

FHANK D. BIANCO 
A s s i s t a n t A t t o r n e y G e n e r a l 

FDD*js 



vuuncy ftuaicor i s not e n t i t l e d to extra compensation f o r discharging 
duties of recorder where vacancy i n that o f f i c e exists.(Sr~&#0&S T« 

\,£s£-.>ffc/s% mshf'/$&r& - w y , ^ rf/S/g* 7-/ ^L, ..-•/ 

July 13, 1961 

Mr. Harold B. Heslinga 
Mahaska County Attorney 
118 North Market street 
Oskaloosa, Iowa 

Dear Mr. Heslinga8 

This i s to acknowledge yours of the 7th l a s t . In x^hich you 
submit the following: 

"On the 30th day of June, 1961, a vacancy 
occurred i n the o f f i c e of Mahaska county 
Recorder and th® County Auditor lies been 
discharging the duties' of fixe o f f i c e i n 
accordance with Section 335.1 of the 1958 
Code of Iowa. 

Is the auditor e n t i t l e d to extra compen
sation f o r the discharge of the a d d i t i o n a l 
duties? I f so, i s Section 332.3 (10) 
applicable or Section 6 of House F i l e 461 
o f the Acts of the 59th General Assembly?" 

In reply thereto I would advise you on the authority of the 
following appearing i n the Report of the attorney General for 1922 
at page 286? 

" I t i s unnecessary to set f o r t h the statutes 
r e l a t i n g to the duties of a county attorney or 
to the provisions of the statute r e l a t i v e to h i s 
salary. S u f f i c e i t t o say, that the duties of a 
county attorney include services of every kind for 
the b e n e f i t of the county or the several o f f i c e s i n 
the county government. Services f o r the c o l l e c t i o n 
of money due th© county i s c l e a r l y within the duties 
of the county attorney whatever may be the source 
from which the money i s due. I t i s a well estab
l i s h e d r u l e of law that public o f f i c i a l s are only 
e n t i t l e d to such compensation for the performance 
of t h e i r prescribed duties as i s f i x e d by statute, 
and that where a salary or other f i x e d compen
sation i s provided f o r such o f f i c i a l , and no other 
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fees or compensation i s provided by statute, 
then such salary or f i x e d compensation includes 
within i t s e l f a l l compensation to be paid for 
the performance of such duties. 

See In this connection the following cases: Moore ' 
vs. Independent D i s t r i c t , 55 Iowa 654; McKider 
vs. S l r r i e n , 34 Iowa 745i Guanells va. Pottawat
tamie County, 84 Iowa 36; Rvce va... Osage» 88 
Iowa 558; Sprout vs. K e l l y , 37 Iowa 44; State 
vs. Adams, (Ho. App. ) 72 S. W. 656; Wood vs. 
8>0,ard of .Ccfmaiasioners, 25 N. E. 188; T u a l l vs. 
County Commissioners, 4 Ohio Dec. 318i McGovern 
vs. Bojard of Commissioners, (Volo) 131 Pac. 274? 
Troup vs. Morgan County (Ala.) 19 So. 504; 
PeBolt vs. Trustees of Cin c i n n a t i Twp., 7 Ohio 
S. R. 237. See Also Burlingame vs. Hardin County, 
180 Iowa 919." 

Your auditor i s not e n t i t l e d to extra compensation for the per-
Srnance of these additional duties. 

' Very t r u l y , 
l 

OSCAR STRAUSS 
OSsgh F i r s t Assistant Attorney General 

) 
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%tr. E dvva r d F. S&,more 
Woodbury County . ^ i t o r n s y 
20*+ Court House 
Sioux C i t y , Iowa 

Dear Mr. Saraores 

R e c e i p t i s hereby acknowledged of your r e c e n t l e t t e r i n 
which you req u e s t an o p i n i o n as f o l l o w s " 

" I n q u i r y i s made and your o p i n i o n i s r e s p e c t f u l l y 
r e q u e s t e d as t o the d i s p o s i t i o n of mental c a s e s which, 
upon c o m p l a i n t , a re apprehended under c i r c u m s t a n c e s which 
i n d i c a t e m e n i a l l y unbalanced a c t s ©f v i o l e n c e such as 
w a r r a n t s immediate a p p r e h e n s i o n and i n c a r c e r a t i o n t o 
pr e v e n t harnf t o the c o m p l a i n a n t , the mental p a t i e n t him
s e l f , and the p u b l i c i n g e n e r a l . The f a c i l i t i e s of 
the l o c a l p o l i c e department a re inadequate t o handle 
such c a s e s u n t i l the t i m e o f the meeting of the I n s a n i t y 
Commission the f o l l o w i n g day. The S h e r i f f ' s o f f i c e has 
r e f u s e d t o accept, t h a mental p a t i e n t . We are thus f a c e d 
w i t h t h e problem of t a k i n g i n t o c u s t o d y mental p a t i e n t s 
and the n e c e s s i t y o f m a i n t a i n i n g c u s t o d y when no f a c i l 
i t i e s a r e a v a i l a b l e . 

"Your o p i n i o n i s r e q u e s t e d as t o the r e s p o n s i b i l i t y 
of r e s p e c t i v e p a r t i e s i n case o f harm t o the p a t i e n t , 
s e l f - i n f l i c t e d , or as t o s u i t a b l e m a i n t a i n i n g of c u s t o d y 
i n th«s i n t e r i m p e r i o d from a p p r e h e n s i o n o f the a f t e r n o o n 
of one day u n t i l t h e time of the s a n i t y h e a r i n g t h e 
f o l l o w i n g day.'* 

In t he case o f Maxwell v. Max w e l l . 189 Iowa 7, 177 N . t . 
, 10 A.L.R. 5^2, thfc Supreme Court of Iowa r e f e r r e d t o the 

r i g h t s and r e s p o n s i b i l i t i e s o f those f a c e d w i t h an emergency 
a r i s i n g from mental i l l n e s s , as f o l l o w s : 

"IVe t h i n k the g e n e r a l r u l e i s t h a t where i t i s made 
to appear t h a t one i s not c a p a b l e of r a t i o n a l s e l f con
t r o l , and by reason t h e r e o f h i s own s a f e t y or the p u b l i c 
s a f e t y i s i m p e r i l e d , one who» by r e l a t i o n s h i p or o t h e r -
vase, i s the n a t u r a l or proper c u s t o d i a n o f an insane 
p e r s o n , may l a w f u l l y r e s t r a i n him i n some proper p l a c e 
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f a r t r e a t m e n t , f o r t h o good o f t h e p a t i e n t o r f o r t h e 
p r o t e c t i o n o f t h e p u b l i c * and t h i s w i t h o u t warrant and 
w i t h o u t j u d i c i a l p r o c e e d i n g s * The r i g h t t o r e s t r a i n en 
i n s a n e p e r s o n i s not governed by th© g e n e r e l law which 
p r o v i d e s t h a t no one s h a l l be d e p r i v e d o f l i f e , l i b e r t y , 
o r p r o p e r t y w i t h o u t due p r o c e s s o f law* R e s t r a i n t under 
such c o n d i t i o n s does n ot o f f e n d a g a i n s t t h e c o n s t i t u t i o n a l 
i n h i b i t i o n , " (Sees OP* A t t v . Sen. 1922, p, 3 2 8 ) . 

Thus, i t seems c l e a r t h a t a. law enforcement o f f i c e r i s 
a u t h o r i z e d t o a r r e s t or t&ke i n t o h i s c u s t o d y , one who i@ 
a p p a r e n t l y s u f f e r i n g from mental i l l n e s s t o such cn e x t e n t 
t h a t s e t s o f v i o l e n c e appear l i k e l y t o r e s u l t . 

S e c t i o n 2 2 9 . 2 , 1958 Cod© o f lows, p r o v i d e s t h a t " the 
commission ( o f H o s p i t a l i z a t i o n ) may p r o v i d e f o r t h e c u s t o d y 
o f such peraon u n t i l i t s i n v e s t i g a t i o n i s c o n c l u d e d . " S e c t i o n 
229.2*1- t o 229.26 o f t h e Code a u t h o r i z e t h e coraraiscion in c e r 
t a i n case© t o p r o v i d e f o r t h e c a r e o f m e n t e l l y i l l p e r s o n s by 
f r i e n d s and r e l a t i v e s o r i n t h e c o u n t y home or i n sorae o t h e r 
s u i t a b l e p l a c e . (See? Qp. Attv.., Qen. 1911-12, pp. 375? 

I t i s t h e r e f o r e our o p i n i o n t h a t t h e c o m o i o s i o n o f Hos
p i t a l i s a t i o n i s a u t h o r i z e d t o d e s i g n a t e th© co u n t y homo o r 
some o t h e r s u i t a b l e p l a c e i n which m e n t a l l y i l l p e r s o n s ro©y 
be c o n f i n e d f o r t h a p r o t e c t i o n of t h e m s e l v e s o r t h e p u b l i c 
p r i o r t o the meeting o f t h e Coramission end pending, i t s i n 
v e s t i g a t i o n * 

Very t r u l y y o u r s , 

J H A s j e 

JOHN H, ALLEN 
A s s i s t a n t A t t o r n e y G e n e r a l 



u u u i N i i t b AND COUNTY OFFICERS: Board of s u p e r v i s o r s --
Only a p p o i n t i n g o f f i c e r has a u t h o r i t y t o revoke appointment 
of county employees d u l y a p p o i n t e d w i t h a p p r o v a l of board 
of s u p e r v i s o r s . OAG 1942, p. 29. ( S t r a u s s t o Hughes, 
R i n g g o l d Co. A t t y . , 7/13/61) #61-7-12 

13 J u l y 1961 

A r l e n F. Hughes 
R i n g g o l d County A t t o r n e y 
Mount A y r , Iowa 

Dear Mr. Hughes: 

T h i s w i l l acknowledge r e c e i p t of yours of the 28th i n s t . i n 

which you s u b m i t t e d the f o l l o w i n g : 
M I would l i k e an o p i n i o n from your o f f i c e c o n c e r n i n g 

the d i s c h a r g e of a s s i s t a n t s and c l e r k s fn t h e v a r i o u s 
County O f f i c e s . 

" S e c t i o n 3^1.1, Code o f Iowa, p r o v i d e s f o r the a p p o i n t 
ment o f a s s i s t a n t s and c l e r k s f o r the v a r i o u s o f f i c e s t o be , 
approved by r e s o l u t i o n o f the Board o f S u p e r v i s o r s . 

" S e c t i o n 3^1.3, Code o f Iowa, p r o v i d e s f o r the d i s c h a r g e 
o f such a p p o i n t i v e o f f i c e r s by the person making the appointment. 

" S e c t i o n 3^1.6, Code o f Iowa, p r o v i d e s the Powers and 
D u t i e s o f such a s s i s t a n t s and c l e r k s . 

" I n January o f 1961 * The R i n g g o l d County, T r e a s u r e r , the 
R i n g g o l d County A u d i t o r y and the R i n g g o l d C o i i l i t y A t t o r n e y sub
m i t t e d appointment o f one c l e r k each f o r t h e i r r e s p e c t i v e 
o f f i c e s , which the Board o f S u p e r v i s o r s d u l y approved by 
R e s o l u t i o n f i x i n g t he s a l a r i e s f o r the seme f o r the year 1961. 
Each of these a p p o i n t e d o f f i c i a l s Is f a i t h f u l l y p e r f o r m i n g the 
d u t i e s a s s i g n e d him by h i s a p p o i n t i n g o f f i c e r , and i s needed 
In each r e s p e c t i v e o f f i c e . The County Board of S u p e r v i s o r s has 
i n d i c a t e d t h e i r I n t e n t i o n o f d i s c h a r g i n g each of thes e a p p o i n t e d 
o f f i c e r s d u r i n g the year 1961. 

" S e c t i o n s 66.1 and 66.2 p r o v i d e s f o r the removal of ap
p o i n t i v e and e l e c t e d o f f i c e r s and c o n f e r s j u r i s d i c t i o n f o r 
such removal of o f f i c e r s on the County l e v e l t o the D i s t r i c t 
C o u r t o f the County where the o f f l c e r " s d u t i e s a r e t o be 
pe r f o r m e d . 

" I n view of the above and f o r e g o i n g , i t Is my o p i n i o n 
t h a t the C l e r k s and a s s i s t a n t s In the v a r i o u s county o f f i c e s , 
b e i n g d u l y a p p o i n t e d and approved by r e s o l u t i o n o f the Board 
o f S u p e r v i s o r s o f R i n g g o l d County, can now o n l y be d i s c h a r g e d 
In the manner p r o v i d e d In Chapter 66 o f the" Code of Iowa, o r by 
d i s c h a r g e by the a p p o i n t i v e o f f i c e r as p r o v i d e d In S e c t i o n 
3^1.3, Code o f Iowa. 
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" T h e r e f o r e # I would l i k e an o p i n i o n f rom your o f f i c e 
a n s w e r i n g the q u e s t i o n ; Does the Board o f S u p e r v i s o r s have 
the power t o d i s c h a r g e a s s i s t a n t s and c l e r k s o f the v a r i o u s 
County o f f i c e s , who were d u l y a p p o i n t e d and approved by r e 
s o l u t i o n o f s a i d Board o f S u p e r v i s o r s In Ja n u a r y of 19ol t o 
h o l d o f f i c e f o r t h e year 1961?" 

In r e p l y t h e r e t o I would a d v i s e you t h a t on the a u t h o r i t y o f 

the o p i n i o n o f t h i s Department a p p e a r i n g In the r e p o r t f o r 19**2, 

Page 29, the answer t o your q u e s t i o n Is In the n e g a t i v e . Copy o f 

t h i s o p i n i o n i s h e r e w i t h e n c l o s e d . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS:EPS 

E n d . 



Mr, Donald E. Skiver July 13, 1961 
Osceola County Attorney 
315 Hinth Street 
Sibley, lowa 

Dear Mr. Skiver* 

This i s to acknowledge receipt of yours of the 26th i n s t . i n 
which you submit th© following$ 

"...I would l i k e to submit th© following question 
to you f o r your opinion. 

House F i l e 271 as passed by the Legislature pro
vides as follows; 

AM ACT 

RELATING TO MARRIAGE LICENSES FOR MINORS WBO HAVE 
NO LIVING PARENTS OR GUARDIANS. BE IT ENACTED BY 
THE GEL3EBAL ASSEMBLY 0? THE STATE OP IOWA. 

Section 1. Section f i v e hundred Ninety-five point 
three (595.3), Code 1958, as amended by chapter one 
hundred fift y - t w o (152), Acts of the F i f t y - e i g h t h 
General Assembly, i s hereby amended by i n s e r t i n g i n 
subsection two (2), l i n e seven (7), a f t e r the word 
" c e r t i f i c a t e " the following: 

"but i f such minor has no guardian then the judge 
of the d i s t r i c t court having j u r i s d i c t i o n i n the 
county may, a f t e r hearing, upon proper cause shown, 
execute such c e r t i f i c a t e . 

Sec. 2. Section f i v e hundred nin e t y - f i v e point f i v e 
(595.5), Code 1958, i s hereby repealed. 

Sec. 3. Section f i v e hundred ninety-five point 
seven (595.7), Code 1958, i s hereby amended by 
s t r i k i n g from l i n e f i v e (5) the period a f t e r the 
word 'return* and adding the following: • j and 
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upon receipt of such return, the c l e r k s h a l l 
mail n o t i f i c a t i o n of such marriage to the county 
c l e r k o f court or other comparable authority 
i n the county o± counties of residence i n the 
United States of the contracting p a r t i e s 

Sections two and three (2 & 3) of the Act 
appear unrelated to the T i t l e . I t would appear 
that since Section 2 repeals Section f i v e hun
dred ninety-five point f i v e (595.5), the ©ante 
would be e f f e c t i v e regardless of the T i t l e . 

A c o n f l i c t appears i n Section three (3) as 
to whether the n o t i f i c a t i o n to be mailed 
applies only to marriage licenses f o r minors 
or to a l l marriages where on® or both of the 
contracting parties resides outside the County." 

In reply thereto I ass advising you with respect to the s p e c i f i c 
question which you have raised. I am of the opinion that the n o t i 
f i c a t i o n i s to be mailed under the provision of Section 595.7, Code 
1950, as amended by the 59th General Assembly and applies without 
d i s t i n c t i o n to a l l marriage li c e n s e s whether issued for minors or 
adults. Section 595.7 as i t appears i n the 1958 Code was enacted i n 
the same terms at the Extra Session of the 40th General Assembly as 
part of the general r e v i s i o n of the chapters then e x i s t i n g r e l a t i n g 
to marriages. 

I see nothing i n the amendment by the 59th General Assembly from 
which an inference can be drawn that there be any difference i n the 
mailing of the n o t i f i c a t i o n between marriages of minors or adults. 

Very t r u l y , 

0S»gh 
OSCAR STRAUSS 
F i r s t Assistant Attorney General 



TAXATION: Moneys and Credits; Section 4 2 9 , 2 — Moneys and Credits in the 
hands of an executor and belonging to nonresident legatees ara subject to the 
Moneys and Credits tax. 

* * \ 

t\J 

-IW*€KL5, 1961 

Jack W. Frye 
Floyd County Attorney 
Charles City, Iowa 

Dear Mr. Frye: 

.Vie acknowledge your recent letter of yay 4, 1 9 6 1 , In which you make 

the folloving Inquiry on behalf of the County Treasurer. 

"Are monies and credits in the hands of an executor and 
belonging to non-resident legatees subject to the monies 
and credits tax Imposed by Chapter 4 2 9 of the 1958 
Code of Iowa as amended \" 

Yon refer In your letter to In Re Coopers Estate (1940), 229 Iowa 921; 

295 PJ.W. 448, and also to a portion of an opinion from the matter of Anna C. S. 

Shalble, deceased, which decree was rendered May 2, 1 9 4 1 , in the District Court 

of Cerro Gordo County, Iowa, 12th Judicial District. For purposes of completeness 

here, we are setting out the portion of the ihaibSe opinion which you referred to us 

and it is as follows: 

''It appears without dispute that all of the property of this Estate 
is devised to the charitable organization and to non-residents of the 
3tate of Iowa. Under the authority of the case of Augustine ve. Linn 
County, decided in the Supreme Court of this State on December 31st, 
1940, and reported in 295 N.W. 448, there can be no question as 
the exemption of the legacy to the Board of Hospitals, Homes, and Deaconess 
Work of the Methodist Episcopal Church. Under the holding of this case, 
it is further apparent that the executrix holds the money bequeathed to the 



non-resident legatees, as trustees, and that the real ownership of 
said moneys is in the said legatees, subject only to the payment of 
taxes and expenses of administration. If money and credits bequeathed 
to a charitable organisation are not subject to the money and credits 
tax white In the hands of the executrix, then, if the court Is to be con
sistent, it must hold that moneys and credits in the hands of the executrix 
and belonging to nonresident legatees cannot be subject to the moneys 
and credits tax. The exemption should apply to non-resident legatees 
if it is made to apply to charitable organizations." 

You also refer to an informal opinion listed as Adams to Kreuter, Assistant 

Linn County Attorney, 7/20/60) #60-7-22. This deals with moneys and credits 

as part of assets of an estate in the hands of an executor who has moved from one 

county in Iowa to another county in Iowa and has taken the moneys and credits to 

his new residence. The problem there was one of place of assessment with no problem 

as to the taxability of ths moneys and credits. Your question involves this latter 

problem. 

We are of the opinion that the moneys and credits in your question are subject 

to the tax Imposed by Chapter 4 2 9 , Code of Iowa (IS5B). Since no problem arises 

if the legatees are residents of Iowa, it is enough to consider whether the nonresidency 

of ownership is controlling or merely evidence to consider toward establishing the 

moneys and credits as taxable Items in the first place. If they are in such a taxable 

category, whether or not the owner is a resident is immaterial. The question in Coopers 

Estate, above referred to, was whether moneys and credits held by an estate in process 

of settlement were even subject to the moneys and credits tax inasmuch as a l l the 

beneficiaries under the Will were charitable, educational and religious institutions, 

the property of which is exempt (Section 427.1 (10), Code of Iowa (1958)). The 

court said that because estate property vests immediately upon the death of the decedent, 

the exemption applicable to the organization involved controls the taxability of moneys 



and credits in the estate even though the organisations were outside the state and thus 

were not taxable. As applied to the matter of Anna C. S. Shaible, District Court of 

Cerro Gordo County, the Cooper case does not appear to control the question of whether 

moneys and credits in the hands of an executor and belonging to nonresident legatees 

are taxable if the nonresident legatees referred to are not charitable, religious or educa

tional institutions. The change of ownership on decedent1* death is enough of an event 

to remove moneys and credits from the taxable category of property if the ownership itself 

exempts it as in the Cooper case. But the change of ownership to a mere nonresident 

and nothing more, does nothing to invoke a statutory exemption. 

In Re Millers Estate (1902), 116 Iowa 4 4 6 , involves the moneys and credits 

tax question as applied to an ancillary proceeding of a nonresident decedent. Here, 

the decadent sent money into the state for purposes of investment. There was delay 

in the transfer of the moneys and credits from the resident agent to the executor, which 

delay resulted in a moneys and credits tax levy in the hands of an executor. The court 

held the taxable status of the funds had been established before they came into the hands 

of the executor and to so tax them at that time was to continue a proper procedure. 

The court at ?age 44*v said: 

"1. Coes the fact of the death of John F. Miller, and the resulting 
termination of the agency, have any effect upon the right of the state to tax 
the funds in his hands 1 We are unable to see upon what principle it can be 
said that moneys and credits cease to be taxable under such circumstances. 
It is true that by the death of John F. Miller the agency of W. Vv. f i l l e r 
terminated, and he thereafter held the property subject to the demand of the 
duly appointed executor. The mere fact that the principal administration 
was in a foreign state could have no effect to take away from this state its 
taxing power ever property left within its jurisdiction." 
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And, at page 450, the court said: 

M * * * while the agency of W. W. Miller then ceased, the property 
remained here subject to local administration, demanding the attention and 
protection of the courts; and, in our Judgment, until such administration 
was complete, and the proper order entered for the transfer of the funds to 
the non-resident executor, the right of taxation in this state continued. The 
fact, if it be a fact, that the appointment of W. W. Miller as executor was 
an error, is entirely immaterial to the consideration of the question before 
us. Until that appointment wis revoked, he was the legal custodian of the 
assets of the estate within this jurisdiction, and for the time being the legal 
title was also in him. It was his duty to list it for taxation, and it is like
wise the duty of his successor in the ancillary administration to pay the tax. 
* ii * » 

We are of the opinion that moneys and credits which are now in the hands of an 

executor, were formerly owned by the decedent as resident of Iowa and taxed to him as 

moneys and credits at his Iowa domicile, and have now become subject to the demands 

of beneficiaries of his Will as legatees under said W i l l , are s t i l l subject to tax. The 

transformation of the ownership from decedent to legatee, resident or nonresident, 

without futther being said, is not a sufficient event in itself to remove the situs of the 

intangible that has already been established, nor to remove the intangibles from the 

taxable category in which they have been previously placed. 

Very truly yours, 

George VV. Murray 
Special Assistant Attorney General 

GW&T./J?/.S/bJf 



John J . OrCo.f:;or 
Chairman 
State Tax Commission 
L o c a l 

Dear Mr. O'Connor: 

We have your letter of June 5, 1 9 6 1 , in which you ask, regards the 

application of an opinion of the Attorney General, dated November 14, 1957, 

the following question: 

, rln view of the fact that a number of 1960 military tax exemption 
claims reached for Investigation by our field auditors in the first 
six (6) months of the year 1 9 6 1 , were disallowed under the 
November 14, 1957 ruling or opinion, the question has been pre
sented by said field auditors as to whether as a matter of uniformity 
and fairness, they should continue during the balance of the year 
1961 in Investigating other 1960 military tax exemption claims, 
to apply the 'controlling date' ruling contained In said 1957 of
ficial opinion, or whether after July 4, 1 9 6 1 , when H.F. 502 
takes effect, they are required to apply the 'controlling date' 
specified in said H.F. 502 and ignore the 1957 Opinion on the 
matter." 

The Act to which you refer as H. F . 502 Is herein set out: 

"Be It Enacted by the General Assembly of the State of Iowa: 

"Section 1. Section four hundred twenty-seven point six 
(427.6), Code 1 9 5 8 , is hereby amended by adding to the first 
paragraph the following: 

"Provided, notwithstanding the filing of the claim on or 
before July first of any year, tha claimant shall be the legal or 
equitable owner of the property upon which exemption is claimed, 
on the first day of July of the year In which said exemption is 
claimed." 



1 
We are of the opinion t\vt iba audioes should oomkjua to d'sallow clntirnf 

under the Confer Ulng diie 1 1' set tf'i }n tH«i 1957 opinion, 5\n-z» H.. F. 5 0 ? sets 

out no ivibtio'l'^Mi date..- Its effective :!«*ek. govfcrMjcl l*y Section ':'<,!, Code of 

Iowa (1958},, which states: 

"3 J Acts effective July fourth 
! r A l l acts and resolutions of a public nature passed at 

regular sessions of the general assembly shall take effect on the 
fourth day of July following their passage, unless some specified 
time is provided in the act, or they have sooner taken effect by 
publication." 

Applying the above to this amendment, it would seem that since the act is 

effective July 4, 1 9 6 1 , the first applicable "July l , r is July 1, 1962, with the 

result that only claims filed after July 4, 1 9 6 1 , are given the benefit of its pro

visions. Claims filed previous to July 4, 1 9 6 1 , i . e., those required to be filed 

before July 1, 1 9 6 1 , for the taxable period of 1 9 6 1 , are s t i l l governed by the law 

in existence as of the date of their filing and perfection of claim. For auditing pur

poses, the claims must, therefore, be examined In light of the law as it existed when 

the claims were perfected, and this is set out in the official Attorney General's 

opinion above referred to, dated November 14, 1957. This opinion requires the 

property of the claimant to be owned by him as of the date his claim is passed on by 

the Board of Supervisors, so any claims filed on or before July 1, 1 9 6 1 , (and being 

audited in 1962) should be disallowed if such is not the case. 

We believe this answers your question. 

Very truly yours, 

George Murray 
Special "Assistant Attorney General 

GWM/JMS/bjf 



J I M C u r i - i u t l i b & Ph. PART ME NTS i S e c t i o n ^ 8 , H . F . ? 0 B , p l a c i n g 
rj__gu.gr, Q o n t r o 1, Qommj s s i on u n d e r B u d g e t a n d F i n a n c i a l C o n t r o l 
A c t ( C o d e , c h . 8 ) d o e s n o t a b r o g a t e t h e g e n e r a l p o w e r s o f t h e 
C o m m i s s i o n . Iowa C o d e , s e c t i o n 1 2 3 - 1 1 , 1 2 3 - 6 . 1 2 3 . 1 6 , 1 2 3 . 1 7 
( 1 9 5 8 ) . J ' ~ -: >, .<. j >.&.'. o .• 

Iowa L i q u o r C o n t r o l Commission 
L O C A L 

A t t e n t i o n s C. J . B u r r i s , Chariraan 

Gentlemen: 

We have your l e t t e r o f June 6 , 1961, i n which you s t a i e t 

"The Iowa L i q u o r C o n t r o l Commission r e q u e s t s an 
A t t o r n e y G e n e r a l ' s o p i n i o n on the f o l l o w i n g ? 

"Does the l a s t paragraph of S e c t i o n *+8. House F i l e 
708, a b r o g a t e any o t h e r powers i n r e l a t i o n t o the d u t i e s 
of the Iowa L i q u o r C o n t r o l Commission." 

S e c t i o n hQ, House F i l e 70S, a p p r o p r i a t e s funds f o r the 
L i q u o r Commission from the G e n e r a l Fund o f the S t a t e of Iowa. 
The l a s t paragraph t h e r e o f s t r i k e s t h e l a s t sentence of Iowa 
Code s e c t i o n 123*11 ( l9 !?8) , which reads as f o l l o w s : 

" A l l of s a i d s a l a r i e s and expenses s h a l l be pay
a b l e out of the l i q u o r c o n t r o l a c t fund c r e a t e d by 
t h i s chapter.?' 

and s u b s t i t u e s the f o l l o w i n g t h e r e f o r ; 

" A l l expenses and s a l a r i e s of commissioners and 
employees s h a l l be p a i d from a p p r o p r i a t i o n s f o r such 

Chapter 8 of the Code of Iowa (1958). b e i n g the Budget 
and F i n a n c i a l C o n t r o l A c t , g i v e s t o the Governor and the 
S t a t e C o m p t r o l l e r c e r t a i n powers over f i s c a l m a t t e r s of 
v a r i o u s s t a t e departments. Chapter 8, however, does not 
gr a n t t o the Governor or the C o m p t r o l l e r t h e g e n e r a l 
powers o f s u p e r v i s i o n and c o n t r o l v e s t e d i n the v a r i o u s 
boards and commissions i n charge o f t h e s e v e r a l s t a t e 
departments. lov.-a Code s e c t i o n 123*6 (l9!?8) p r o v i d e s : 

rl/i 7 /i >) J== ±> ' - 7 - ' L 

to the 

http://rj__gu.gr


Iowa L i q u o r C o n t r o l Commission •2-

"Commi s s i o n c r e a t e d * There i s hereby c r e a t e d a 
commission composed of t h r e e ©lectors o f t h i s s t a t e 
t o ba known and d e s i g n a t e d as tho Iowa l i q u o r c o n t r o l 
coram i as i o n 9 not more than two o f whom s h a l l b e l o n g t o 
the same p o l i t i c a l p a r t y , and not two o f whom s h a l l - , 
a t t h e tir o a o f appointment, r e s i d e i n t h e saute c o n 
g r e s s i o n a l d i s t r i c t * The commission s h a l l be h e l d 
^ f r k M ^ M M ^ ^ f i M ^ / ^ r T t h c enforcement o f ,%he, p r o 
v i s i o n s o f t h i s c h a p t e r . C e p h a s i s added)* 

fhiS© s e c t i o n M3 o f House F i l e 708 (59th Q. A.) does s u b j e c t 
the f i s c a l m a t t e r s o f t h e Iowa L i q u o r C o n t r o l Commission 
t o t h a budget requiresnont s o f Chapter 6 o f t h e Code of Iowa, 
t h i s s e c t i o n dofis n o t , i n our o p i n i o n , a b r o g a t e or supersede 
the p r o v i s i o n s o f Iowa Code s e c t i o n 123»6 and the Commission 
i s s t i l l , t h e r e f o r e , " s t r i c t l y a c c o u n t a b l e f o r enforcement 
o f t h e p r o v i s i o n s " o f the Iowa L i q u o r C o n t r o l A c t , Uor does 
s e c t i o n *+B, House F i l e ?C8, usurp any o f the power c r e a t e d 
i n t h e Coraini s s i on by Iowa Cod© s e c t i o n s 123* 1« and 123»1?» 

Your i n q u i r y i s t h e r e f o r e answered i n t h e n e g a t i v e . 

Very t r u l y y o u r s . 

) 

JOHN ». CREQER 
A s s i s t a n t A t t o r n e y G e n e r a l 

J H C : j s 



COUNTIES AND COUNTY OFFICERS: R e t i r e m e n t of bonded 
indebtedness by county h o s p i t a l -- Method of redemption 
of c a l I a b l e bonds, in o r d e r s e r i a l l y or o t h e r w i s e , s h o u l d 
be c o n t a i n e d in r e s o l u t i o n of a u t h o r i t y f o r i s s u a n c e o f 
such bonds. ( S t r a u s s to Ba i n t e r H e n r y Co. A t t y . , 7/20/61) 

Ha r fan V*. Ba I n t e r 
County .Attorney 
Henry County, lows 
Mt. P1aassn t» Iowa 

Dear S i r ; 

T h i s v f i i l acknowledge r e c e i p t o f y o u r s o f the 11 t h 

S n s t . . I n w h i c h yau submit the f o l l o w i n g : 

.'"Our Henry County Memorial H o s p i t a l has d i r e c t e d 
an Inquiry t o my o f f i c e w i t h r e g a r d t o the r a t i r e c e n t 
of some o f t h e i r bonded Indebtedness. 

" } t appears t h a t i n 1^55 the h o s p i t a l i n c u r r e d 
$225,000,00 .]n bonded i n d e b t e d n e s s , the same c o n s t I * 
t u t m g 225 $1000,00 bonds s c h e d u l e d to mature s e r i a l l y 
i s s u e d In accordance w i t h S e c t i o n 76,I of the Code, i n 
ac c o r d a n c e w i t h the i s s u e , end w i t h r e g a r d t o bonds 
numbered 2S t o 225, i n c l u s i v e , the h o s p i t a l h o l d s an 
o p t i o n f o r redemption p r i o r t o m a t u r i t y on.any I n t e r e s t 
payment dat e on o r a f t e r Hay I , . I960. .' 

"The s p e c i f i c q u e s t i o n i s as to. whether o r not 
these bonds b u s t be r e t i r e d i n o r d e r o r whether o r not 
the h o s p i t a l may r e t i r e the bonds i n r e v e r s e by caa*»enc~ 
i n g w i t h Issue ho. 225. 

"5 note t h a t the. p e r t i n e n t . Code S e c t i o n would appear 
t o be S e c t i o n 76.5 o f the 1353 Code o f Iowa. J not© t h a t 
the l a s t s entence o f t h i s Code S e c t i o n r e a d s "Each i s s u e 
o f bonds s h a l l be s c h e d u l e d .to r e t i r e s e r i a l l y i n the 
same o r d e r as numbered". T h i s l a t t e r p r o v i s i o n was sub
s t i t u t e d In 1929 f o r a p r o v i s i o n t h a t p r o v i d e d "As f a s t 
a s funds a l l o w , b e g i n n i n g w i t h the second y e a r , a f t e r 
the payment o f i n t e r e s t due, bonds s h a l l be c a l l e d and 
r e t i r e d i n the same order as numbered." I t would appear 
t o ma t h a t the bonds need not be r e t i r e d i n o r c e r . 

The n e x t I n t e r e s t payment d a t e f o r our. h o s p i t a l i s 
In November ttf 1961, and I would - a s k your d i r e c t i o n w i t h 
r e g a r d t o t h i s p a r t i c u l a r m a t t e r . W i t h v e r y k i n d e s t 
r e g s r o s , i re j a a i n . , 

#61-7-17 

20 J u l y |$61 



H a r l a n rf. B s i n t e r 
County A t t o r n e y -2-

fn r e p l y t h e r e t o 1 a e v i s e you as f o l l o w s : 

1 do not b e l i e v e the S e c t i o n t o w h i c h you r e f e r , S e c t i o n 76.1 

Code of ?9SS, i s a p p l i c a b l e t o the r e t i r e m e n t of c a l l a b l e b^nes. 

The S e c t i o n r e f e r r e d t o co n c e r n s the s c h e d u l e of r e t i r e m e n t 

t o be p r e s c r i b e d i n each i s s u e o f bonds. 

Tne answer t o the q u e s t i o n submi t t e d w i l l u ndoubtedly 

be found i n the r e s o l u t i o n o f a u t h o r i t y w h i c h w i l l p r o v i d e the 

method o f redemption o f bonds where an o p t i o n t o c a l 1 them i s 

e x e r c i s e d , i f si^ch r e s o l u t i o n uoes n ot c o n t a i n the manner i n 

i w h i c h c a U a b l e - bo^ds w i l l be r e t i r e d the problem s h o u l d then be 

resub;?;» t t e d . 

s i n c e r e l y , 

OSCAR STRAUSS 
FIRST ASSISTANT ATTORNEY GENERAL 



MOTOR VEHICLES: P o i n t system -- P o i n t s may be added t o a 
d r i v e r ' s r e c o r d f o r c o n v i c t i o n s f o r t r a f f i c o f f e n s e s when 
the defendant d r i v e r f a i l s t o appear f o r t r i a l and b a i l 
i s f o r f e i t e d . Sections'/ 321.208, 766. 1 and 777. 19, Code 
1958. /V,-; r;i ., - .> y.c> , / : s 7.._ t 

!l I > •• • , s 
J u l y 24, 1961 

Mr. W a l t e r L. Saur 
F a y e t t e County A t t o r n e y 
O e i w e i n , Iowa 

A t t e n t i o n : Mr. J . G. Johnson, A s s i s t a n t 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f your r e c e n t o p i n i o n 
r e q u e s t , i n which you s t a t e : 

"We a r e r e q u e s t i n g an o p i n i o n from your o f f i c e 
c o n c e r n i n g the i n t e r p r e t a t i o n and a p p l i c a t i o n of 
Code S e c t i o n 777.19 as i t r e l a t e s t o c o n v i c t i o n s f o r 
t r a f f i c o f f e n s e s when the defendant does not appear. 

"The s i t u a t i o n c o n f r o n t i n g us c o n c e r n s a p a r t y 
a r r e s t e d f o r s p e e d i n g . T h i s man p l e a d not g u i l t y but 
f a i l e d t o appear a t t h e time s e t f o r t r i a l . The 
J u s t i c e of the peace e n t e r e d a g u i l t y v e r d i c t a g a i n s t 
him and sought our a i d t o e n f o r c e t h i s judgment. The 
above named code s e c t i o n i n d i c a t e s t h a t e i t h e r the 
defendant o r h i s a t t o r n e y must be p r e s e n t a t the t r i a l 
o f such a c a s e , and t h a t i n the absence o f one o f 
these p a r t i e s , the J . P. c o u r t would not have j u r i s 
d i c t i o n over the defendant t o render v e r d i c t or 
judgment a g a i n s t him. The o n l y case we c o u l d f i n d on 
t h i s s u b j e c t , S t a t e v s . Young, 86 lows 406, appears 
to s u p p o r t t h i s p o s i t i o n . 

"The f a c t t h a t makes t h i s r e s u l t o f p a r t i c u l a r 
i n t e r e s t i s t h a t i t seems t o be a common p r a c t i c e f o r 
a person who i s a r r e s t e d f o r s p e e d i n g t o p o s t a bond 
and proceed on h i s way. When he f a i l s t o appear, t h e 
bond i s f o r f e i t e d , ana no e f f o r t i s made t o s e c u r e 
h i s p resence f o r a t r i a l ; but a r e c o r d o f • c o n v i c t i o n * 
i s forwarded t o the S a f e t y Department and he i s charged 
w i t h • p o i n t s ' a c c o r d i n g l y . If t h i s p r o c e d u r e f i n d s 



Mr. W a l t e r L. Saur J u l y 2k, 1961 

some s u p p o r t among the s t a t u t e s o t h e r than 777.19 
(perhaps 766.4), then I t would appear t h a t our J . P. 
c o u l d e n f o r c e h i s judgment. However, i f t h i s i s not 
th e c a s e , then our q u e s t i o n concerns the l e g a l i t y 
o f a l l of t h e • c o n v i c t i o n s * e n t e r e d under t h e common 
method of p o s t i n g bond and f a i l i n g t o appear." 

S e c t i o n 777.19 of t h e 1958 Code o f Iowa p r o v i d e s f o r 
the f o l l o w i n g r e q u i r e m e n t s r e g a r d i n g a d e f e n d a n t ' s p e r s o n a l 
presence a t the t r i a l : 

11 If a f e l o n y i s c h a r g e d , the defenda n t must 
be p e r s o n a l l y p r e s e n t a t the t r i a l , but the t r i a l o f 
a misdemeanor may be had i n h i s absence, i f he appears 
by c o u n s e l . " 

In the event t h a t a defenda n t f a i l s t o appear f o r t r i a l , 
t h e p roper p r o c e d u r e f o r f o r f e i t u r e o f b a i l i s o u t l i n e d i n 
Chapter 766, 1958 Cods of Iowa. S e c t i o n 766.1 t h e r e i n 
p r o v i d e s : 

" I f the defendant f e l l s t o appear f o r a r r a i g n 
ment, t r i a l , o r judgment, o r a t any o t h e r time when 
h i s p e r s o n a l appearance i n c o u r t i s l a w f u l l y r e q u i r e d , 

) o r t o s u r r e n d e r h i m s e l f i n e x e c u t i o n o f the judgment, 
the c o u r t must a t once d i r e c t an e n t r y o f such f a i l u r e 
t o be made of r e c o r d , end the u n d e r t a k i n g o f h i s b a i l , 
o r t he money d e p o s i t e d i n s t e a d of b a l l , i s thereupon 
f o r f e i t e d . " 

The f o r f e i t u r e of b a i l , so f a r as motor v e h i c l e o f f e n s e s a r e 
c o n c e r n e d , has beenglven s p e c i a l c o n s i d e r a t i o n by the 
l e g i s l a t u r e . The l e g i s l a t u r e p r o v i d e d i n s e c t i o n 521.208 
t h a t : 

"For the purposes o f t h i s c h a p t e r t h e term 
' c o n v i c t i o n * s h a l l mean a f i n a l c o n v i c t i o n . A l s o 
f o r t h e purposes o f t h i s c h a p t e r a f o r f e i t u r e o f 
b a l l o r c o l l a t e r a l d e p o s i t e d t o s e c u r e a def e n d a n t ' s 
appearance i n c o u r t , wh i ch f o r f e i t u r e has not been 
v a c a t e d , s h a l l be e q u i v a l e n t t o a c o n v i c t i o n . " 

Under a u t h o r i t y of s e c t i o n 321.208, a f o r f e i t u r e o f b a i l i s 
deemed a c o n v i c t i o n , and the r e c o r d t h e r e o f Is f o r w a r d e d t o 
the Department o f P u b l i c S a f e t y . The " p o i n t system" s e t up 
by t h e Department Is based upon the assessment o f p o i n t s 
f o r " c o n v i c t i o n " o f a motor v e h i c l e o f f e n s e . See J u l y 1959 
Supp., Iowa Departmental R u l e s . Chapter 2 2 2 , tews o f the 

y 
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58th 6. A., p r o v i d e s f o r the p r o m u l g a t i o n o f a p o i n t system f o r 
t h e purpose o f w e i g h i n g t r a f f i c " c o n v i c t i o n s " . 

T h e r e f o r e , based on the above a u t h o r i t y , I am o f the o p i n i o n 
t h a t the c i t e d s t a t u t e s p r o v i d e a u t h o r i t y f o r the a d d i n g o f p o i n t s 
by the Department of P u b l i c S a f e t y t o the r e c o r d o f a d r i v e r who has 
f o r f e i t e d b a i l , on the ground t h a t s a i d f o r f e i t u r e i s e q u i v a l e n t t o 
a c o n v i c t i o n f o r t h i s purpose. 

S e c t i o n 766.4 of the 1958 Code o f Iowa s e t s out the p r o c e d u r e 
f o r f o r f e i t u r e of b a i l i n a J u s t i c e o f the P ace C o u r t . That 
s t a t u t e p r o v i d e s t h a t n o t i c e be g i v e n f o r appearance b e f o r e the 
D i s t r i c t C o u r t and f o r the D i s t r i c t C o u r t t o p r o c e e d as though 
the f o r f e i t u r e had o c c u r r e d i n t h a t C o u r t . The judgment of f o r 
f e i t u r e i s e n t e r e d by the D i s t r i c t C o u r t under a u t h o r i t y o f S e c t i o n 
766.3. 

Chapter 767 on Recommitment A f t e r B a i l e l v e s the p r o c e d u r e f o r 
enforcement of the judgment o f f o r f e i t u r e . I t i s s t a t e d i n S e c t i o n 
767.1 (1) t h a t : •< 

1 "767.1. Grounds f o r Recommitment. The d i s t r i c t c o u r t 
i n which a c r i m i n a l a c t i o n i s p e n d i n g , or d u r i n g the pendency 
of an appeal from i t s judgment t h e r e i n , o r i n which a j u d g 
ment i s t o be c a r r i e d i n t o e f f e c t , may, by an o r d e r e n t e r e d 
on the r e c o r d , d i r e c t t h e defendant t o be a r r e s t e d and com
m i t t e d t o j a i l u n t i l l e g a l l y d i s c h a r g e d , a f t e r he has g i v e n 
b a l l , o r d e p o s i t e d money I n s t e a d t h e r e o f , i n the f o l l o w i n g 
c a s e s : 

" 1 . When by reason o f h i s f a i l u r e t o appear he has I n 
c u r r e d a f o r f e i t u r e of h i s b a i l , o r money d e p o s i t e d i n s t e a d 
t h e r e o f . " 

T h i s s t a t u t e p r o v i d e s f o r the a r r e s t o f the defendant a f t e r the 
f o r f e i t u r e o f b a i l which e s t a b l i s h e s j u r i s d i c t i o n i n the d i s t r i c t 
c o u r t f o r f u r t h e r p r o c e e d i n g s . The U n i t e d S t a t e s D i s t r i c t Court 
f o r the N o r t h e r n D i s t r i c t of Iowa i n In Re Morgan, 80 F. Supp. 810 
on Page 81$', s e t s out the j u r i s d i c t i o n a l p r i n c i p l e as f o l l o w s : 

"An a r r e s t o f a person upon the ground t h a t he i s g u i l t y 
of an o f f e n s e i n t e r d i c t e d by s t a t u t e Is the f i r s t s t e p i n , 
and an I n t e g r a l p a r t o f , t h e p r o c e s s of b r i n g i n g such person 
b e f o r e the c o u r t o r c o u r t s of t h a t s e v e r e i n g t y whose s t a t u t e 
has been v i o l a t e d . When an a r r e s t has been made f o r such 
o b j e c t o r purpose, the j u r i s d i c t i o n o f the p a r t i c u l a r c o u r t 

5 5s then i n v o k e d . " 



Mr. W e l t e r I . Saur J u l y 2k, 1961 

Thus, I t i s my o p i n i o n t h a t you can e n f o r c e a judgment r e s u l t 
i n g from a f o r f e i t u r e o f b a i l b e f o r e a j u s t i c e o f the peace, as 
i n d i c a t e d above. 

Very t r u l y y o u r s , 

BRUCE H. SN E L L , JR. 
A s s i s t a n t A t t o r n e y General 

BMS jEPS 
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J u l y 2 4 , 1961 

Board o f Control, of Sto.te I n s t i t u t i o n s 
L 0 C L 
went lfoc»cns 

t?e o re i n r e c e i p t of your l e t t e r o f March 1. l 9 6 l , i n 
which you s t a t e s 

"At th© p r e s e n t t i m s , innsete-s e r e taken t o the 
U n i v e r s i t y M e d i c a l C e n t e r , Iowa C i t y , Iowa, f o r 
j u d i c a l c a r e * f assume t h a t the Wardens and S u p e r i n 
tend on t s may do t h i s under S e c t i o n 255*25* However, 
th«>r« has boon another p r a c t i c e which r a i ses a q u e s t i o n 
a3 to I t s l e g a l i t y . That i s , . t h e p r a c t i c e o f p l a c i n g 
men w i t h o u t p r i s o n s u p e r v i s i o n a t the U n i v e r s i t y 
H o s p i t a l f o r m e d i c a l e x p e r i m e n t s . Can t h i s l o y a l l y 
ho done? wheats a p p r o v a l must be s e c u r e d i f i t cp.n b® 
done? l e g a l l y ? 

"Another p r a c t i c e t h a t has bcon going, on f a r aoras 
t i m - i s t h a t o f pcrmi t t i n g groups o f inmates t o l e a v e 
the i n s t i t u t i o n s f o r v a r i o u s a c t i v i t i e s such as? 
(r.) a t h l e t i c c o n t e s t s ? (b) t o f u r n i s h music and e n t e r 
tainment f o r o u t s i d e o r g a n i z s t i o n s ? ( c ) t o a t t e n d 
s p e c i e l c l a s s e s sway from the i n s t i t u t i o n . A g a i n , can 
t h * Wardens and S u p e r i n t e n d e n t s l e g a l l y p e r m i t t h i s ? " 

In r e p l y t h e r e t o * you e r s a d v i s e d t h a t the Board ef 
C o n t r o l o f Stat© I n s t i t u t i o n s i s l e g e ! c u s t o d i a n of a l l 
p r i s o n e r s i n t h e pen a l i n s t i t u t i o n s . Sec o p i n i o n s o f the* 
A t t o r n e y G e n e r a l , 1932, page 2 lr?. As suc h , i t s a d m i n i c t r c -
t i o n of prisoner© must be conducted w i t h i n s t a t u t o r y l i m i t a 
t i o n s * Thus, i f no s t a t u t e a u t h o r i s e s s e n d i n g p r i s o n e r s 
o u t s i d e the i n s t i t u t i o n s f o r the purposes you have fcnuweretodj 
than t h i s p r a c t i c e i s not l a w f u l . 

Your a t t e n t i o n i s d i r e c t e d t o Iowa Coda S e c t i o n 255*28. 
which p r o v i d e s : 

" T r a n s f e r o f p a t i e n t s from s t a t e i n s t i t u t i o n s * 
The Bop.rd o f c o n t r o l of s t a t e i n s t i t u t i o n s , and the 
board i n c o n t r o l o f lows b r a i l l e end s i g h t - s a v i n g 
s c h o o l , the s c h o o l of the deaf* the Iowa fcnnte 
S'ittemnyer Home, and the j u v e n i l e home, m&y re spec-
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i i v e l y , send any inmate o f any o f s a i d i n s t i t u t i o n s o r 
any p e r s o n committed or a p p l y i n g f o r a d m i s s i o n t h e r e t o , 
t o t h e h o s p i t a l of t h a m o d i c o l c o l leg© o f the s t a t e 
u n i v e r s i t y f o r t r e a t m e n t and c a r e as p r o v i d e d i n t h i s 
c h a p t e r , w i t h o u t s e c u r i n g th© o r d e r o f Cou r t r e q u i r e d 
i n o t h e r c a s e s . S a i d boards s h a l l r e s p e c t * v o l y p a y the 
t r a v e l i n g expenses of any p a t i e n t t h u s committed, and 
whon n e c e s s a r y the t r a v e l i n g expenses o f an a t t e n d a n t 
f o r such p a t i e n t , out o f fund© a p p r o p r i a t e d f o r the 
use o f the i n s t i t u t i o n from which he i© semt»" 

S i n e s t h i s s e c t i o n c l e a r l y s p e c i f i e s t h e i n s t i t u t i o n s 
from which inmates may be sent t o u n i v e r s i t y h o s p i t a l s f o r 
t r e a t m e n t , and s i n c e the c o r r e c t i o n a l i n s t i t u t i o n s a r e not 
i n c l u d e d , t h i s s e c t i o n does n o t , i n our o p i n i o n , a u t h o r i z e 
the wardens and s u p e r i n t e n d e n t s o f t r a i n i n g s c h o o l s , r e f o r 
matory and p e n i t e n t i a r y t o ©end inmates t o the u n i v e r s i t y 
m e d i c a l c a n t o r f o r m e d i c a l c a r e w i t h o u t c o u r t o r d e r * Such 
a u t h o r i s a t i o n , however, i s found i n Ioaz Code s e c t i o n 2lB«90 
(195S) «hich p r o v i d e s s s f o l l o w s : 

" T s & n s f o f p r i s o n a r s * The board o f c o n t r o l may 
t r a n s f e r any p r i s o n e r under i t s j u r i s d i c t i o n from any 
i n s t i t u t i o n ' s u p e r v i s e d by the board of c o n t r o l t o any 
o t h e r i n s t i t u t i o n under s a i d board of c o n t r o l and raay 
t r a n s f e r any p r i s o n a r t o ony o t h e r i n s t i t u t i o n f o r 
mental o r p h y s i c a l e x a m i n a t i o n and t r e a t m e n t , r e t a i n 
i n g j u r i s d i c t i o n over s a i d p r i s o n e r «?h«n so t r a n s 
f e r r e d , * 

Ac t o the p r a c t i c e of a i l o w i n g inmates t o lea v e the 
i n s t i t u t i o n s f o r m e d i c a l exp«rintents, a t h l e t i c c o n t e s t s , 
s p e c i a l c l a s s e s and e n t e r t a i n m e n t p u r p o s e s , your a t t e n t i o n i a 
d i r e c t e d t o t h e f o l l o w i n g s e c t i o n s o f the Iowa Code: 

" 2 ^ * 1 6 Employment o f p r i s o n e r s — i n n t i t v t ions, 
and p a r k s * Pr i t o n e r s i n the p e n i t e n t i a r y or man's 
r e f o r m a t o r y s h a l l be employed o n l y on s t a t e account 
i n the maintenance o f th© i n s t i t u t i o n s , i n the e r e c t i o n , 
r e p a i r , or o p e r a t i o n o f b u i l d i n g s and works used i n 
c o n n e c t i o n * i t h ©aid i n s t i t u t i o n s , and i n such i n d u s t r i e s 
as may bo e s t a b l i s h e d and m a i n t a i n e d i n c o n n e c t i o n 
t h e r e w i t h by the board of c o n t r o l * The board o f c o n t r o l 
may d e t a i l p r i s o n e r s , c l a s s e d as t r u s t i 2 6 : from the 
s t a t e p e n i t e n t i a r y o r r e f o r m a t o r y t o p e r f o r m service© 
f o r t he c o n s e r v a t i o n commission w i t h i n t h e s t a t e p a r k s * 
The c o n s e r v a t i o n commission s h a l l p r o v i d e p r o p e r 
s u p e r v i s i o n , h o u s i n g and maintenance f o r s a i d p r i s o n e r s 
but t h e s u r v e i l l a n c e of a a i d p r i s o n e r s s h a l l remain 
under employees o f the board o f c o n t r o l 



Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s 
Page 3 

" 2 i f 6 . i 9 Erection© or r e p a i r s a t o t h e r i n s t i t u t o n s * 
The board may t e m p o r a r i l y d e t a i l , under p r o p e r s u r v e i l 
l a n c e , t r u s t w o r t h y p r i s o n e r s t o p e r f o r m service© i n th© 
c o n s t r u c t i o n or r e p a i r o f any work imposed on the board 
a t any i n s t i t u t i o n under t h e i r c o n t r o l * ' * 

"2**6»9 A c c o r d i n g p r o h i b i t e d p r i v i l e g e s * I f any 
o f f i c e r o r o t h e r p e r s o n employed i n e i t h e r o f s a i d 
i n s t i t u t i o n s or i t s p r e c i n c t s , n e g l i g e n t l y s u f f e r any 
c o n v i c t c o n f i n e d t h e r e i n t o bo a t l a r g e w i t h o u t i t e 
p r e c i n c t s , or out o f the c e l l or apartment a s s i g n e d t o 
nim* o r t o be conv e r s e d w i t h , r e l i e v e d , or comforted 
c o n t r a r y t o law or t h e r u l e s o f t h e i n s t i t u t i o n , he 
s h a l l be p u n i s h e d by a f i n e not e x c e e d i n g f i v e hundred ! 
d o l l a r s * " 

These s e c t i o n s c l e a r l y s p e c i f y the s i t u a t i o n s i n which 
groups Of p r i s o n e r s may b© a l l o w e d t o l e a v e t h e i n s t i t u t i o n s . 
Vou ©ill not© t h a t t h e employment o f prisoner© i s 1 i r a i t e d t o 
"maintenance- o f the i n s t i t u t i o n s , i n t h e e r e c t i o n , r e p a i r , or 
o p e r a t i o n o f b u i l d i n g s and works used i n connect i o n w i t h s a i d 
i n s t i t u t i o n s , and i n such i n d u s t r i e s a© may b© e s t a b l i s h e d and 
m a i n t a i n e d i n c o n n e c t i o n t h e r e w i t h by th® board o f c o n t r o l , " 
and t o c e r t a i n o u t s i d e work f o r the c o n s e r v a t i o n commission* 
S i n c e t h e s e s e c t i o n s f a i l t o s p e c i f y m e d i c a l e x p e r i m e n t s , a t h 
l e t i c c o n t e s t s and o t h e r a c t i v i t i e s outside? the i n s t i t u t i o n s , 
th© l e g i s l a t u r e d i d . n o t . i n our ©pinion, i n t e n d t o a u t h o r i s e 
th© removel "of inmetec fro© the i n s t i t u t i o n s f o r any o f t h e s e 
purposes* 

As t o the p r a c t i c e - o f p l a c i n g men o u t s i d e the p r i s o n s 
w i t h o u t p r i s o n s u p e r v i s i o n , even f o r a u t h o r i s e d p u r p o s e s , you 
©ill note t h a t S e c t i o n s 2 w . l B and 2k6,l$ both r e q u i r e s u r v e i l 
l a n c e * The amount of s u r v e i l l a n c e which «rould be r e a s o n a b l e 
and adequate i n any p a r t i c u l a r c i rcuiactssnce s h o u l d , i n -our 
o p i n i o n , be l o f t t o t h e d i s c r e t i o n o f t h e warden or s u p e r i n 
t e n d e n t , s i n c e he i s th© pers o n w i t h the ma&t s p e c i f i c i n f o r 
m a t ion and knowledge o f each p a r t i c u l a r p r i s o n e r and the 
s e c u r i t y r e q u i r e m e n t s a d v i s a b l e f o r e a c h . 

Very t r u l y your©. 

JOHN B* CREQER 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES AND COUNTY OFFICERS: ..County board of s u p e r v i s o r s -
County board of s u p e r v i s o r s has no power to lea s e p o r t i o n 
of county farm t o county c o n s e r v a t i o n b o a r d 0 Iowa Code 
s e c t i o n s 111A.M2) and 332.3(17) (1958). ." j . ' 

J u l y 25, 196? 

Mr. Howard B, Wenger 
Fremont County A t t o r n e y 
Hamburg, Iowa 

Dear Mr* Wenger: 

We have your l e t t e r of June 26, 1361, i n which you 
s t a t e : 

"The County C o n s e r v a t i o n Board o f Fremont County, 
Iowa, has made a r e q u e s t t o the Board o f S u p e r v i s o r s 
of the s a i d county t o l e a s e kS a c r e s of the county 
farm t o the C o n s e r v a t i o n Board t o be used i n c o n n e c t i o n 
w i t h a p r o p o s a l t o e s t a b l i s h a g o l f c o u r s e . 

" B r i e f l y ' t h e r e q u e s t i s f o r a l e a s e f o r a p e r i o d 
o f f i f t y y e ars w i t h an o p t i o n t o renew f o r an 
a d d i t i o n a l f i f t y years and w i t h the o p t i o n t o purchase 
s a i d l e a s e d ground, i f ever o f f e r e d f o r s a l e . The 
r e n t a l t o be based upon c u r r e n t U. S. Government 
c o n s e r v a t i o n r e s e r v e payments f o r s i m i l a r l a n d ; the 
county a t the p r e s e n t time has a p p r o x i m a t e l y h$ a c r e s 
in t he s o i l bank f o r which they a r e r e c e i v i n g c o n s e r 
v a t i o n r e s e r v e payments. 

"The q u e s t i o n p r e s e n t e d i s : Does the County Board 
o f S u p e r v i s o r s have the r i g h t t o e n t e r i n t o such a 
l e a s e w i t h the c o n s e r v a t i o n board and i f so what 
proced u r e s h o u l d be f o l l o w e d by the County Board of 
S u p e r v i s o r s . 

"Code S e c t i o n 111A.M2) p r o v i d e s t h a t the County 
Board of S u p e r v i s o r s may upon r e q u e s t o f the County 
C o n s e r v a t i o n Board, d e s i g n a t e , s e t a p a r t and t r a n s f e r 
to the County C o n s e r v a t i o n Board f o r use as p a r k s , 
p l a y g r o u n d , e t c . , l a n d owned or c o n t r o l l e d by s a i d 
county and not 'devoted o r d e d i c a t e d t o o t h e r 
i n c o n s i s t e n t p u b l i c u s e s . ' The county farm p r o v i d e s 
revenue f o r the poor fund and would c o n t i n u e t o do so 
i f l e a s e d t o the c o n s e r v a t i o n b o a r d , " 
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Iowa Code s e c t i o n 332.3 (17) g i v e s the board of super
v i s o r s powers 

"To l e a s e o r s e l l r e a l e s t a t e owned by the 
p u b l i c and not needed f o r county p u r p o s e s . " 
(Emphasi s s u p p l i e d ) 

In our o p i n i o n , the o p e r a t i o n of a p u b l i c g o l f c o u r s e 
by the county c o n s e r v a t i o n board Is a " r e c r e a t i o n a l purpose" 
w i t h i n the meaning of Iowa Code s e c t i o n 111A.4(2), (1958), 
and t h e r e f o r e i s a l s o a county purpose under Iowa Code 
s e c t i o n 3 32.3(17), s i n c e i t i s an a u t h o r i z e d f u n c t i o n o f 
the county c o n s e r v a t i o n board. 

T h e r e f o r e , the board of s u p e r v i s o r s has no power t o 
l e a s e the l a n d , s i n c e i t i s needed f o r a county purpose, 
and your i n q u i r y must be answered i n the n e g a t i v e . 

Very t r u l y y o u r s , 

JOHN M. CREGER 
A s s i s t a n t A t t o r n e y General 

JMCrbl 



SCHOOL: Annual A u d i t ; -Under • Sec t ion- 1 \"r*&~<&*r~miemite^^ 
C o n s o l i d a t e d s c h o o l d i s t r i c t s m a i n t a i n i n g a h i g h s c h o o l a r e s u b j e c t 
t o an annual a u d l t , a s p r o v i d e d In S e c t i o n 11.18, Code 1358, as am
ended by H. F. 66 o f the 59th G. A. ,/'/> •• -~o ;" • • 

J u l y 25, 1961 

Chet B. A k e r s , A u d i t o r 
S t a t e o f Iowa 
S t a t e C a p f t o l B u i l d i n g 
Des M o i n e s , Iowa 

A t t e n t I o n i C. W. Ward, S u p e r v i s o r 

Dear Mr. Akers$ 

T h i s f s t o acknowledge r e c e i p t o f your l e t t e r o f 14 June, 
tn w hich you s t a t e the f o l l o w i n g ! 

" i n c o m p l i a n c e w i t h C hapter 11, 1958 Code o f Iowa, 
p e r t a i n i n g t o the d u t i e s o f the S t a t e A u d i t o r , I t i s 
e s s e n t i a l t h a t I have an o f f i c i a l o p i n i o n t o c l a r i f y 
House f i l e 66, e n a c t e d by the F i f t y - n i n t h G e n e r al 
Assembly, ' 

"You w i l l n o t e t h a t House F i l e 66 s t a t e s , " o f f i c e s 
i n Independent and community s c h o o l d i s t r i c t s m a i n t a i n 
i n g h i g h s c h o o l s " . V;'e a l s o have c o n s o l i d a t e d s c h o o l 
d i s t r i c t s which a r e not mentioned i n House F i l e 66. 

"Are t h e c o n s o l i d a t e d d i s t r i c t s s u b j e c t t o an annual 
a u d i t a l t h o u g h they a p p a r e n t l y a r e not i n c l u d e d In s a i d 
House f i l e ? " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s ; 

S e c t i o n 11*13, Code 1958, ©s amended by the SSth G. A. 
Is f o r t h e purpose o f a s c e r t a i n i n g t h e f i n a n c i a l c o n d i t i o n s o f 
sc h o o l d i s t r i c t s m a i n t a i n i n g a h i g h s c h o o l . I t i s the govern
ments! d u t y o f the S t a t e A u d i t o r t o not o n l y d e t e r m i n e t h e a c t u a l 
f i n a n c i a l c o n d i t i o n o f a s c h o o l d i s t r i c t but t o det e r m i n e whether 
o r not the s c h o o l d i s t r i c t " I s e f f i c i e n t l y c o n d ucted and t h e 
maximum r e s u l t s f o r the money expended a r e o b t a i n e d . ' 1 ( S e c t i o n 
IK**, Code 1958) 

Only r e c e n t l y , the Supreme C o u r t r e v i e w e d the c l a s s i f i c a t i o n 
o f s c h o o l d i s t r i c t s In the c a s e o f Des Hoines Ind. Comm. Sch. P I s t 
v. A r m s t r o n g , 250 Iowa 634, 95 MW 2c ̂ 15 a t Trie 'Court' s a i d 
as f o l l o w s : 

Cf fn 
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" S e c t i o n 274.6, Code, 1958, !,C.A.» s t a t e s "School c o r 
p o r a t i o n s composed c f s u b d l s t r l e t s s h a l l be c a l l e d s c h o o l 
t o w n s h i p s * * * 

"Other s c h o o l c o r p o r a t i o n s s h a l l be d e s i g n a t e d as 
f o l l o w s ? * ' (Here a r c l i s t e d i ndependent, r u r a l independent, 
c o n s o l i d a t e d and canniunity s c h o o l d i s t r i c t s . ) 

•'S cfcIon 274.6 has a l o n g l e g i s l a t i v e h i s t o r y . Commenc
i n g s t l e a s t as e a r l y as the Code o f 1873 u n t i l 1224 s c h o o l 
c o r p o r a t i o n s were d i v i d e d i n t o two c l a s s e s , t h o s e composed 
o f s u b d l s t r l e t s - c a l l e d s c h o o l t o w n s h i p s - and independent 
o r r u r a l independent d i s t r i c t s . S e c t i o n 1, c h a p t e r 16, A c t s 
4Cth E x t r a Genera! Assembly, i n 1924 ( s e c t i o n 4124, Code, 
1924), added c o n s o l i d a t e d d i s t r i c t s t o s c h o o l c o r p o r a t i o n s 
o t h e r than s c h o o l t o w n s h i p s . Thus the law *>tood u n t i l t h e 
56th Genera! Assembly i n 1^55 by s e c t i o n 1, c h a p t e r 136, 
added o x w u n i t y s c h o o l d i s t r i c t s t o t h i s second group. 

" R u r a l Independent School C i s t . No. 3 v, HcCracken, 
s u p r a , "12 lowa 1114, U 2 2 - H 2 3 , ?33 K.W. 147, 151, d e c i d e d 
In 1931, s a y s : "By way o f p r e f a t o r y s t a * c l i e n t , i t may be w e l l 
t o n o t e t h e s t a t u t o r y c l a s s i f i c a t i o n o* s c h o o l c o r p o r a t i o n s 
i n t h i s s t a t e . Our s t a t u t e r e c ^ i K s two k i n d s , namely: 
1) School Tova-.dh\ps t h a t a r e dlvHded i n t o s u b d i s t r l e t s ; and 
2) independent d i s t r i c t s . * * * *. 

»* iv it f o r the purpose o f a d m i n i s t r a t i o n and f o r the purposes 
o f n o m e n c l a t u r e &nd accoiwaodatIng t b e s t^e of the board t o 
the s i z e o f t h e s c h o o l c o r p o r a t i o n , ? i n d e p e n d e n t d i s t r i c t s a r e 
d i v i d e d I n t o a number o f c l a s s e s d e s c r i p t i v e o f t h e k i n d o f 
t e r r i t o r y i n c l u d e d w i t h i n t h e b o u n d a r i e s t h e r e o f . S e c t i o n 
4124, Code B2 7 , (now 274.6, Code 1958). T h i s I s , however, 
a mere m a t t e r o f nam®. A c o n s o l i d a t e d s c h o o l d i s t r i c t c l a s s i f i e s 
f o r some purposes as an independent d i s t r i c t . C o n s o l i d a t e d 
School D i s t r i c t o f ( H i d d e n v. G r i f f i n , 201 Iowa 63, 206 N.W. 
66." 

i t Is our c o n s i d e r e d o p i n i o n c o n s o l i d a t e d s c h o o l d i s t r i c t s 
m a i n t a i n i n g a h i g h s c h o o l a r e s u b j e c t t o an annua! a u d i t as p r o 
v i d e d i n S,.ctlon 11.18, Code !S5$, as amended by H. F. 66 o f t h e 
53th 6. A. 

Yours v e r y t r u l y , 

TWfcJrrEPS 
cc Paul J o h n s t o n , Supt., P . I . 

THEODOR W. RCHHAMMe JR. 
A s s i s t a n t A t t o r n e y General 



COUNTIES AND COUNTY OFFICERS: A u d i t o r -- The payment of 
annual a u d i t s of the a g r i c u l t u r a l e x t e n s i o n s e r v i c e , county 
a s s e s s o r , and s o l d i e r s ' r e l i e f , i s w i t h i n the area of 
county a u d i t s , and t h e i r s e p a r a t e funds a r e not a v a i l a b l e 
f o r the payment t h e r e o f . ( S t r a u s s t o C a r r o l l , Union Co. 
A t t y . , 7/25/61) #61-7-24 

t$ Juty 1961 

Mr. E. L. C a r r o l l 
County A t t o r n e y 
Union County 
C r e s t o n , Iowa 

Dear S i r : 

R e f e r e n c e i s made t o your l e t t e r o f t h e 30th u i t . 

i n w h i c h you s u b m i t t e d the f o l l o w i n g : 

•'At the r e q u e s t o f the County A u d i t o r o f Union 
County, he would l i k e an op InIon as t o t h e payment 
o f t h e annual a u d i t s f o r d i f f e r e n t boards and d i v i 
s i o n s h e r e . He has b e f o r e him a S t r a u s s t o P e r k i n s , 
P o l k County A t t o r n e y , 5-23-61 and which s t a t e s t h a t 
the Broadlawns H o s p i t a l County u n i t and the County 
Board o f E d u c a t i o n a u d i t s a r e p a y a b l e by the County 
H o s p i t a l T r u s t e e s and the County Board of E d u c a t i o n 
f r o m t h e i r r e s p e c t i v e f u n d s . He would l i k e t o know 
i f t h i s would a p p l y down the l i n e t o the o t h e r t a x 
i n g d i s t r i c t s such as the A g r i c u l t u r e E x t e n s i o n S e r v i c e , 
County A s s e s s o r and the S o l d i e r s r e l i e f . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : The o p i n i o n t o 

which you r e f e r as i s s u e d Hay 23, 1961 t o P o l k County A t t o r n e y 

was based upon the f o l l o w i n g s i t u a t i o n s t a t e d i n the f o r e g o i n g 

o p i n i o n , t o v i l t : 

"Both o f t h e s e b o d i e s b e i n g c e r t i f y i n g b o d i e s , and 
h a v i n g c o n t r o l o f t h e i r own f u n d s , the a p p l i c a b i l i t y 
o f the p r o v i s i o n s o f S e c t i o n 11.21 w i t h r e s p e c t t o pay
ment t o the a u d i t o r o f s t a t e by the g o v e r n i n g o f f i c e r s 
of the county s c h o o l board o r c o u n t y h o s p i t a l t r u s t e e s , 
when examined, would, t o be c o n s i s t e n t w i t h t h e 1940 
o p i n i o n h e r e i n q u o ted, r e q u i r e payment t h e r e f o r from 
the funds o f the county h o s p i t a l t r u s t e e s o r the county 
board o f e d u c a t i o n . Both o f th e s e funds a r e independent 
of any c o n t r o l by the board o f s u p e r v i s o r s . " 



Mr. E. L. C a r r o l l -2-

&s applied to the agencies mentioned to wit, the 

Agriculture Extension Service, County Assessor and the 

Soldiers R e l i e f , the foregoing statement i s not applicable 

because none of these agencies i s a c e r t i f y i n g body and 

therefore do not control t h e i r own funds. The audit of such 

acencies therefore, i s within the area of county audit and 

t n e i r separate funds are not available f o r payment thereof. 

Very t r u l y , 

OSCAR STRAUSS 
FIRST ASSISTANT ATTOJuJEY GENER&L 

OSsBPS 



U W I M O : uompau i D i i i t y -- A jud g e of the d i s t r i c t c o u r t , 
d u r i n g the term f o r which he was e l e c t e d , i s i n e l i g i b l e f o r 
any o f f i c e except t h a t of the Supreme C o u r t . ( S t r a u s s t o 
E n g e l k e s , Judge D i s t . C t . , 7/25/61) #61-7-23 

Hon C. E. E n g e l k e s 
O i s t r i c t Court o f iowa 
Tenth J u d i c i a l D i s t r i c t 
Grundy C e n t e r , iowa 

Dear Judge: 

T h i s w i l l acknowledge r e c e i p t of yo u r s of the 11th i n s t . 

i n which you have s u b m i t t e d the f o l l o w i n g : 

" i am wondering whether or not the o f f i c e s of 
D i s t r i c t Judge and D i r e c t o r o f the Community School 
D i s t r i c t a r e c o m p a t i b l e o f f i c e s . As I u n d e r s t a n d 
the concept of "compat i b i 1 i t y " I see no reason why 
they s h o u l d not be; however, I thought perhaps your 
o f f i c e had e s t a b l i s h e d a p r e c e d e n t which would govern 
your o p i n i o n <on t h i s q u e s t i o n . 

" i f you have p r e v i o u s l y r e ndered en o p i n i o n on 
t h i s q u e s t i o n , i would a p p r e c i a t e r e c e i v i n g a copy 
of i t . i f you have not p r e v i o u s l y c o n s i d e r e d the 
q u e s t i o n I wonder i f i t would be p r o p e r f o r you t o 
do so a t t h i s r e q u e s t . 1 1 

In r e p l y t h e r e t o i a d v i s e you t h a t S e c t i o n 5 o f A r t i c l e V d e n i e s 

e l i g i b i l i t y t o a D i s t r i c t Judge t o any o t h e r o f f i c e d u r i n g h i s 

tenur e except t h a t of Judge of the Supreme C o u r t . S p e c i f i c a l l y 

the S e c t i o n quoted p r o v i d e s t h i s : 

" C o n s t i t u t i o n of the S t a t e Of Iowa, ART. V, Sec. 5. 

" D i s t r i c t C ourt and Judge. Sec. 5 . . . . The Judge 
of the D i s t r i c t Court s h a l l h o l d h i s o f f i c e f o r the term 
of f o u r y e a r s , and u n t i l h i s s u c c e s s o r s h a l l have been 
e l e c t e d and q u a l i f i e d ; one s h a l l be i n e l i g i b l e t o any 
o t h e r o f f i c e , e x c ept t h a t of J-idge of the Supreme C o u r t , 
d u r i n g the term f o r which he was e l e c t e d . " 



Hon C. £• E n g e l k e s 

T h i s p r o v i s i o n has been the s u b j e c t o f two o p f n i o n s 

o f t h i s Department one a p p e a r i n g i n r e p o r t . o f the A t t o r n e y 

G e n e r a l 193%, Pag© 616, where i t i s s t a t e d ; 

"OAS 1334, p» 616 
•*THe o b j e c t o f the f r o w e r s o f t h e s t a t e C o n s t i t u t i o n 

In the a d o p t i o n of S e c t i o n 5 o f A r t i c l e V o f t h e 
' C o n s t i t u t i o n was t o keep j u d g e s from ©spiring to 
any p o l i t i c a i o f f i c e e x c e p t a h I g h e r j u d i c i a l o ne, u 

and one appear!rig In the r e p o r t ©f t h i s Department f o r 
a t page 116* where i t was s t a t e d ; 

"The purpose .©f th© c o n s t i t u t i o n a l p r o h i b i t i o n Is t o 
p r e v e n t on© h o l d i n g the o f f i c e o f d i s t r i c t j u d g e feeing 
s u b j e c t e d t o the t e m p t a t i o n o f showing p a r t i a l T t y t o t h i s 
p e r s o n or t h a t person., or t h i s f a c t i o n o r t h a t f a c t i o n , f o r 
. the purpose o f s a i n i n g s u p p o r t f o r the appointment o r e l e c -
' t i o n t o some o t h e r o f f i c e * , i t i s t o remove th© d i s t r i c t 
j'udge from any s u s p i c i o n of u s i n g the o f f i c e o f judge f o r 
the purpose of making f r i e n d s , w h i c h would h e l p him t o 
a n o t h e r p o s i t i o n , 

See a l s o in t h i s connect1 on a comparable c o n s t i t u t i o n a l p r o v i 

s i o n commented upon t o the same e f f e c t by fche Supreme Court o f 

K a n s a s . i n the case Stat© ex r«l. Watson v. Cobb, Z Kan,- 32 (1663)': 
Ji Kansas C o n s t i t u t i o n , AfcT, 3, Sec, 13 r e a d s ; 

"And such j u s t i c e s o r j u d g e s s h a l l r e c e i v e no f e e s o r 
p e r q u i s i t e s , nor h o l d any o t b s r o f f i c e o f p r o f 16 or t r u s t • 
under the a u t h o r i t y o f th© S t a t e o r UnI t e d S t a t e s , d u r i n g 
the 'term o f o f f i c e f o r which s a i d j u s t i c e s and j u d g e s s h a l l 
be e l e c t e d , . , 

The c o u r t , in i n t e r p r e t i n g t h i s S e c t i o n s a i d , a t Page 56: 
"The o b j e c t sought t o be acccsr.pl i s h e d by t h i s p r o v i 

s i o n , i s t h a t our h i y h j u d i c i a l o f f i c e r s may be removed a s 
f a r as p o s s i b l e from the tematat 1 on t o use the p&mr and 

http://acccsr.pl


Hon. C. E. Engelkes - 3 . 

I n f l u e n c e o f t h e i r p o s i t i o n s and a u t h o r i t y f o r t h e i r 
own advancement. To p r e v e n t t h e i r minds from b e i n g 
d i s t r a c t e d from t h e i r l e g i t i m a t e d u t i e s by a m b i t i o u s 
hopes and s t r u g g l e s f o r p r e f e r m e n t ; t o r a i s e them 
above th o s e p o l i t i c a l and p a r t i s a n c o n t e s t s so un
becoming the d e s i r e d p u r i t y , I m p a r t i a l i t y and calmness 
of the j u d i c i a l c h a r a c t e r , i t s e f f e c t i s t o p r e v e n t 
the a c c e p t a n c e o f any o t h e r o f f i c e by a j u d g e o r 
j u s t i c e t he term of whose j u d i c i a l o f f i c e has not 
e x p i r e d , and t o render such a c c e p t a n c e v o i d . " 

With the a s s u r a n c e o f my r e g a r d s , I am, 

Yours v e r y t r u l y , 

OSCAR STRAUSS 
FIRST ASSISTANT ATTORNEY GENERAL 

OS:EPS 



STATE OFFICERS AND DEPARTMENTS: (owa R e c i p r o c i t y Board 
Chapter 2 5 0 , Laws of the 5 8 t h G. A., e s t a b I i s h e s the iowa 
R e c i p r o c i t y Board as a s e p a r a t e p a r t of t h e S t a t e government, 
not a p a r t of any o t h e r department. .-,>-; _ - / r . : ( 

J u l y 2 5 . 1961 

H o n o r a b l e C a r l H. P e s c h , Commissioner 
Department o f P u b l i c S a f e t y 
L O C A L 
Dear Mr. Pesch: 

T h i s w i l l acknowledge r e c e i p t o f your o p i n i o n r e q u e s t 
o f Hay 24, 1961, In w hich you s t a t e t h e f o l l o w i n g : 

"Chapter 250, A c t s of the 58th General Assembly, 
i s an A c t r e l a t i n g t o r e c i p r o c i t y and apportionment 
o f motor v e h i c l e s r e g i s t r a t i o n s and compensation t a x 
on c e r t a i n motor v e h i c l e s . S e c t i o n I o f s a i d A c t 
e s t a b l i s h e s a board t o be known as the Iowa R e c i p r o c i t y 
B o ard, same t o be l o c a t e d a t the s e a t o f government. 
The b o a r d , among i t s o t h e r d u t i e s , a p p o i n t s an e x e c u t i v e 
s e c r e t a r y and such o t h e r n e c e s s a r y o f f i c e p e r s o n n e l as 
may be needed t o c a r r y out t h e p r o v i s i o n s o f s a i d A c t , 
A l s o , as s e t f o r t h In S e c t i o n I , the board may c a l l 
upon the s t a f f , f a c i l i t i e s and p e r s o n n e l o f the P u b l i c 
S a f e t y Department, S t a t e Highway Commission, and the 
S t a t e Commerce Commission f o r a s s i s t a n c e In p e r f o r m i n g 
I t s f u n c t i o n s . A l s o , the A t t o r n e y G e n e r a l i s o b l i g a t e d 
t o g i v e l e g a l c o u n s e l and a s s i s t a n c e t o the R e c i p r o c i t y 
B o ard. 

"Under S e c t i o n 5 o f t h i s A c t , you w i l l r e f e r t o 
l i n e s 11 through and I n c l u d i n g 14 which p r o v i d e In 
s u b s t a n c e t h a t the Department of P u b l i c S a f e t y s h a l l 
c harge and c o l l e c t an a d d i t i o n a l f e e o f $1,00 f o r 
each p l a t e , s t i c k e r , e t c . , f u r n i s h e d f o r each v e h i c l e 
r e g i s t e r e d In accordance w i t h the p r o v i s i o n s o f t h i s 
A c t , You w i l l a l s o n o t i c e t h a t S e c t i o n 8 o f t h i s A c t 
r e p e a l s S e c t i o n 321,56, Code o f Iowa 1958, which was 
the o l d p r o v i s i o n f o r R e c i p r o c i t y o r a R e c i p r o c i t y 
Board. 

"The S t a t e A u d i t o r ' s o f f i c e Is concerned about 
the a c c o u n t i n g p r o c e d u r e s b e i n g f o l l o w e d by the R e c i p r o c i t y 
Eoard a t p r e s e n t and as a member o f t h e R e c i p r o c i t y Board, 
f am a l s o concerned w i t h t h i s m a t t e r . The q u e s t i o n I 



H o n o r a b l e C a r l H. P e s c h , Commissioner -2- J u l y 25, 1961 

f e e l t h a t must be r e s o l v e d b e f o r e the R e c i p r o c i t y 
Board can work w i t h the C o m p t r o l l e r and A u d i t o r ' s 
o f f i c e In s e t t i n g up an a c c e p t a b l e a c c o u n t i n g 
p r o c e d u r e , o r p r o c e d u r e s , i s whether the R e c i p r o c i t y 
Board Is an e n t i t y In and o f i t s e l f , o r whether I t 
Is an I n t e g r a l p a r t o f the Department o f P u b l i c 
S a f e t y o f the S t a t e o f Iowa, My own o p i n i o n would 
be i t i s an e n t i t y , o r s e p a r a t e b o a r d , h a v i n g 
s e p a r a t e powers, s e p a r a t e f u n c t i o n s , and s e p a r a t e 
r e s p o n s i b i l i t i e s . However, I s o l i c i t your e a r l y 
o p i n i o n on t h i s m a t t e r so t h a t p r o p e r p r o c e d u r e s may 
be s e t up under the guidance o f the C o m p t r o l l e r and 
A u d i t o r , " 

The Iowa R e c i p r o c i t y Board d e r i v e s i t s e x i s t e n c e and 
a u t h o r i t y t o a c t from Chapter 250, Laws of t h e 58th General 
Assembly, which r e p e a l e d s e c t i o n 321,56, 1958 Code o f Iowa, 
th e p r e v i o u s s t a t u t e d e a l i n g w i t h the r e c i p r o c i t y b o a r d . As you 
p o i n t o u t , Chapter 250 e s t a b l i s h e s a board t o be known as the 
Iowa R e c i p r o c i t y B o a r d , S a i d Chapter p r o v i d e s f o r a t h r e e -
member board composed o f a member o f t h e s t a t e highway commis
s i o n , a member o f the s t a t e commerce commission and the 
commissioner o f p u b l i c s a f e t y . The s t a t u t e does not g r a n t 
t o any member more a u t h o r i t y than has any o t h e r member. The 
board a p p o i n t s the e x e c u t i v e s e c r e t a r y . 

Throughout Chapter 250, the powers and a u t h o r i t y o f t h e 
Iowa R e c i p r o c i t y Board a r e s e t f o r t h , i n d i c a t i n g t h a t the 
board has an e x i s t e n c e s e p a r a t e from any o t h e r department o f 
s t a t e government. Moreover, the board r e c e i v e d a s e p a r a t e 
a p p r o p r i a t i o n o f money by the 58th General Assembly, Chapter 1, 
S e c t i o n 45a, Laws o f the 58th G, A, The a p p r o p r i a t i o n f o r the 
Department of P u b l i c S a f e t y was p r o v i d e d by Chapter 1, S e c t i o n 
47$ f o r the Commerce Commission by Chapter 1, S e c t i o n 6; and 
f o r t h e Highway Commission by Chapter 17, Laws o f the 58th G. A. 

The f a c t t h a t Chapter 250 d e l e g a t e s c e r t a i n f u n c t i o n s 
t o be performed by o t h e r departments than the R e c i p r o c i t y 
B o ard does not c o n t r a v e n e I t s s e p a r a t e e x i s t e n c e . The work 
of the board r e l a t e s t o a l l t h r e e o f the a r e a s from which 
I t s membership i s drawn and t h e board's a c t i v i t i e s a re 
n e c e s s a r i l y c o o r d i n a t e d w i t h the departments r e s p o n s i b l e i n 
those a r e a s . Of such a n a t u r e i s the p r o v i s i o n In s e c t i o n 
5 o f Chapter 250 r e f e r e n c e d In your l e t t e r . 

Thus, on t h e b a s i s o f the above a u t h o r i t y and f o r the 
reasons i n d i c a t e d , I t Is my o p i n i o n t h a t the Iowa R e c i p r o c i t y 
Board has been e s t a b l i s h e d by the l e g i s l a t u r e as a s e p a r a t e 
p a r t o f the s t a t e government and i s not a p a r t o f any o t h e r 
department. 



H o n o r a b l e C a r l H. P e s c h , Commissioner -3- J u l y 25, 1961 

V e r y t r u l y y o u r s , 

BRUCE M, SNELL, JR. 
A s s i s t a n t A t t o r n e y General 

BMS:bl 



STATE OFFICERS AND DEPARTMENTS: Board o f C o n t r o l -- Board o f 
C o n t r o l has no a u t h o r i t y t o d e s t r o y o r m i c r o f i l m r e c o r d s of 
inmates, but can t r a n s m i t the same t o A r c h i v e s . Iowa Code 
s e c t i o n s 218.22, 303.10, 303.11 ( 1958). < C <? /• •< :• j 

J u l y 2 5 , 1961 

Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s 
L O C A L 

A t t e n t i o n * . Mr. M. J . Brown, A d m i n i s t r a t i v e A s s i s t a n t 

Gentlemen: 

We have your l e t t e r o f May 2 3 , 1961, i n which you 
s t a t e : 

" P l e a s e g i v e us a w r i t t e n o p i n i o n o f the 
a t t o r n e y g e n e r a l as t o t h e l a w f u l r e q u i r e m e n t s o f 
r e t a i n i n g inmate and p a t i e n t r e c o r d s a t the 
a d m i n i s t r a t i v e o f f i c e on persons committed t o our 
i n s t 1 t u t i o n s . 

"Our concern i s whether i t i s n e c e s s a r y f o r us 
t o r e t a i n i n d e f i n i t e l y the p e r s o n a l r e c o r d o f such 
inmates o r p a t i e n t s , p a r t i c u l a r l y i n view o f the 
f a c t t h a t a more d e t a i l e d f i l e c o n t a i n i n g the same 
i n f o r m a t i o n Is m a i n t a i n e d and r e t a i n e d a t each 
i n d i v i d u a l i n s t i t u t i o n , c o v e r i n g the persons 
committed t h e r e t o . 

"May we l e g a l l y d e s t r o y the p e r s o n a l r e c o r d of 
a l l inmates o r p a t i e n t s who a r e deceased? 

"May we l e g a l l y m i c r o f i l m such inmate o r p a t i e n t 
r e c o r d s by u s i n g the f a c i l i t i e s a t the S t a t e A r c h i v e s , 
o r a r e these r e c o r d s o f such c o n f i d e n t i a l n a t u r e t h a t 
they not be p l a c e d a t the d i s p o s a l o f persons o t h e r 
than t h a t o u t l i n e d i n S e c t i o n 218,22." 

iowa Code s e c t i o n 218 .21 p r o v i d e s : 

"Record of inmates. The board s h a l l , as t o 
e v e r y person committed t o any o f s a i d i n s t i t u t i o n s , 
keep the f o l l o w i n g r e c o r d : Name, r e s i d e n c e , s e x , 
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age, n a t i v i t y , o c c u p a t i o n , c i v i l c o n d i t i o n , d a t e 
o f e n t r a n c e o r commitment, d a t e o f d i s c h a r g e , 
whether a d i s c h a r g e was f i n a l , c o n d i t i o n o f the 
perso n when d i s c h a r g e d , the name o f the i n s t i t u t i o n s 
f rom which and t o which such p e r s o n has been t r a n s 
f e r r e d , and, i f dead, the d a t e , and cause o f d e a t h . " 

We f i n d no p r o v i s i o n i n the Code a u t h o r i z i n g the d e s t r u c t i 
o r m i c r o f i l m i n g o f the s e r e c o r d s , and your i n q u i r i e s a r e 
t h e r e f o r e answered In the n e g a t i v e . 

Your a t t e n t i o n i s d i r e c t e d t o Iowa Code s e c t i o n s 303 , 1 0 
and 3 0 3 . 1 1 . which p r o v i d e : 

" 3 0 3 . 1 0 Records d e l i v e r e d c l a s s i f i e d l i s t 
d i s p o s a l o f u s e l e s s documents. The s e v e r a l s t a t e , 
e x e c u t i v e , and a d m i n i s t r a t i v e departments, o f f i c e r s 
o r o f f i c e s , c o u n c i l s , b o a r d s , b u r e a u s , and commis
s i o n e r s , a r e hereby a u t h o r i z e d and d i r e c t e d t o t r a n s 
f e r and d e l i v e r t o the Iowa s t a t e department o f 
h i s t o r y and a r c h i v e s such of the p u b l i c a r c h i v e s as 
ar e d e s i g n a t e d i n s e c t i o n 3 0 3 . 9 , and take the c u r a t o r ' s 
r e c e i p t t h e r e f o r . B e f o r e t r a n s f e r r i n g such a r c h i v e s , 
the o f f i c e o f p r e s e n t c u s t o d y s h a l l f i l e w i t h the 
c u r a t o r a c l a s s i f i e d l i s t of t h e same made i n such 
d e t a i l as the c u r a t o r s h a l l p r e s c r i b e . If the c u r a t o r , 
on r e c e i p t o f such a l i s t , and a f t e r c o n s u l t a t i o n 
w i t h the c h i e f e x e c u t i v e o f the o f f i c e f i l i n g the 
same or w i t h a r e p r e s e n t a t i v e d e s i g n a t e d by such 
e x e c u t i v e , s h a l l f i n d t h a t c e r t a i n c l a s s i f i c a t i o n s 
of the a r c h i v e s l i s t e d a r e not o f s u f f i c i e n t h i s t o r i c a l , 
l e g a l , o r a d m i n i s t r a t i v e v a l u e t o j u s t i f y permanent gr e s e r v a t i o n , he s h a l l f i l e a l i s t t h e r e o f w i t h the 
o a r d o f t r u s t e e s w i t h such recommendations f o r t h e i r 

d i s p o s a l as he s h a l l see f i t t o make, * * * " 

" 3 0 3 . 1 1 Removal of o r i g i n a l , * * * The c u r a t o r 
s h a l l a n n u a l l y submit t o t h e t r u s t e e s a l i s t o f papers 
and documents which have no f u r t h e r v a l u e , and upon 
ap p r o v a l of s a i d t r u s t e e s such Items may be d e s t r o y e d . " 

Thus, the Board o f C o n t r o l may d e l i v e r the a p p r o p r i a t e 
r e c o r d s t o the A r c h i v e s , which has the o p t i o n o f d e s t r u c t i o n 
o f u s e l e s s documents. 

Very t r u l y y o u r s , 

J ^ C i b l 

JOHM M. CREGER 
A s s i s t a n t A t t o r n e y General 



STATE OFFICERS AND DEPARTMENTS: S e c r e t a r y o f S t a t e --
S e c t i o n 49-1.15, Code 1958, c o n f e r r i n g upon the S e c r e t a r y 
of S t a t e the power of s e r v i c e agent f o r c o r p o r a t i o n s in 
such s e c t i o n d e f i n e d , r e s t r i c t s the power of the S e c r e t a r y 
o f S t a t e w h i l e a c t i n g as such agent t o the s e r v i c e of 
o r i g i n a l n o t i c e or p r o c e s s i n i t i a t e d or i n v o l v e d i n c i v i l 
s u i t s in c o u r t . ( S t r a u s s t o Synhors.t, Sec'y. of S t a t e , 
7/25/61) #61-7-25 

25 J u l y 1961 

Hon. Mel v i n <a« Synhorst 
S e c r e t a r y $f S t a t e 
Oes H o i n e s , Iowa 

Dear S i r : 

T h i s wi11 acknowledge, r e c e i p t of yours of the IQth 

I n s t , in which you s u b m i t t e d the f o l l o w i n g : 

" T h i s o f f i c e has r e c e i v e d by m a i l , a copy of 
Hot i c e o f I n t e n t i o n t o F o r f e i t and Cancel C o n t r a c t . 

•sWe e n c l o s e a copy o f the l e t t e r from the a t t o r n e y . 

"Our q u e s t i o n i s whether the S e c r e t a r y of S t a t e 
s h o u l d a c c e p t t h i s s e r v i c e as s e r v i c e b e i n g upon 
him as eoatempi a t e d and es p r o v i d e d by S e c t i o n 
491.15 o f the iowa code." 

Copy of the l e t t e r e n c l o s e d i s t h i s : 

" M e l v i n 0, S y n h o r s t , 
S e c r e t a r y o f the S t a t e o f iowa, 
S t a t e House, 
Des Moines, Iowa. 
Dear Mr. S y n h o r s t : 

E n c l o s e d b e r e w i t y p l e a s e f i n d N o t i c e and two c o p i e s 
to be s e r v e d i n conformance w i t h S e c t i o n 431.IS of the 
Code of Iowa on n o n - r e s i d e n t d e f e n d a n t . 

Very t r u l y y o u r s , 

( s i g n e d ) C h a r l e s L. R o b e r t s 
CLR j I k 

£nc " . 

In r e p l y t o the f o r e g o i n g I a d v i s e t h a t I arn of the 

o p i n i o n t h a t S e c t i o n 491.15, Code 1958 c o n f e r r i n g upon you the 

power of s e r v i c e agent f o r c o r p o r a t i o n s i n such s e c t i o n defined, 

r e s t r i c t s your .power of a c t i n g as such agent t o the s e r v i c e of 
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a r i g l n a l n o t i c e o r p r o c e s s i n j t f a t e d o r i n v o l v e d in c i v i l s u i t s 

i n c o u r t . The n o t i c e d e s c r i b e d i n your l e t t e r n e i t h e r i n i t i a t e s 

such a s u i t nor i s i n v o l v e d t h e r e i n . 

You a r e t h e r e f o r e a d v i s e d t h a t the named s e c t i o n does 

not c o n f e r upon you power t o a c t as s e r v i c e agent i n the s i t u a 

t i o n " p r e s e n t e d , 

Very t r u l y y o u r s , 

OSCM STRAUSS 
FIRST ASSISTANT ATTORNEY GENERAL. 

OS: EPS 



Insurancet Foreign l i f e insurance company; §§508.5; 515.8 and 515.10: 
A foreign l i f e insurance requesting a certificate to do business in iowa 
only as a casualty company which meets the capital and surplus requirements 
for a casualty company but does not meet the capital and surplus 
requirements for a l i f e insurance company cannot be authorized to write 
only casualty insurance in Iowa. The only statutory provision for 
permitting a l i f e insurance company to write casualty insurance i s 
§508.29 which provides that specified lines of casualty insurance may / 
be written in addition to l i f e insurance. CS-f/^P fa ~r/*)?,•/. s, £$*m& 
William E. Tlmmona, Commissioner , ') -=r %'-1r*f 
insurance Department J u l * 2 5 • 1 9 6 1 

State of Iowa 
L O C A L 

Dear Mr. Timmonst 

This i s in response to your recent inquiry in which you set 
forth the following* 

"... i s i t permissible for the commissioner of 
insurance to issue a certificate of authority 
to transact business under the provisions of 
Chapter 515, to a foreign insurance company 
chartered i n i t s state of domicile as a l i f e 
insurance company i f It has sufficient capital 
and surplus to comply with the provisions of 
Sections 515.8 and 515.10 but less than s u f f i 
cient capital and surplus to meet the require
ments of Section 508.5?" 

As you axe aware, 0503,5, Iowa Code, 1958, establishes the capital 
and surplus requirements for a stock l i f e Insurance company In Iowa and 
88515*8 and 515.10 establish the capital and surplus requirements for a 
casualty insurance company formed on the sfcOCk plan. In the situation 
you have presented, a foreign l i f e insurance company desires to s e l l 
only health and accident insurance (casualty classification) in Iowa. 
This foreign insurer has sufficient capital and surplus to comply with 
the statutory requirement for casualty Insurance companies but insuf
fic i e n t capital to meet the iowa requirements for stock l i f e insurance 
companies. 

Assuming for the purpose of this opinion that the foreign l i f e 
insurance company i s authorised by i t s charter or articles of incorp
oration to write other insurance than l i f e insurance (8508,29), i t then 
becomes necessary to determine what statutory authccLty exists, i f any, 
for issuing to this l i f e insurance company a cert i f i c a t e of authority 
to transact a limited Insurance business in Iowa. 



wxj '.:ara E. Timmons, Commissioner 
Iwzx. Alice Department 

I t has long been the rule i n Iowa that a foreign insurance company 
Is bound by the same rules and l i m i t a t i o n s applying to domestic companies 
Dixon v. Northwestern Nat'l L i f e Ins. Co., 189 Iowa 1268 (1920). 
S i m i l a r l y , §494.14, Iowa Code, 1958, provides: 

" , . . a l l foreign corporations...shall be subject to 
a l l the l i a b i l i t i e s , r e s t r i c t i o n s and duties that 
are or may be imposed upon corporations of l i k e 
character organized under the general laws of t h i s 
state, and s h a l l have no other or greater powers." 

It would then appear that inquiry must be made of those provisions 
r e l a t i n g to l i k e domestic companies. Section 508.29, referred to above, 
provides t 

"Authority to write other insurance. Any l i f e 
insurance company...authorised by Its charter 
or a r t i c l e s of incorporation so to do, may i n 
addition to such l i f e insurance, in^jsure...the 
health of persons and against, personal i n j u r i e s . . . " 

Chapter 50S makes no provision for any l i f e insurance company to write 
other l i n e s of insurance, except i n conjunction with l i f e insurance. 

A c a r e f u l examination of Chapter 515 (Insurance Other Than L i f e ) 
reveals that there Is no provision whereby a l i f e Insurance company may 
q u a l i f y to write insurance, other than l i f e . (See generally: §515.77). 
The only cross reference between Chapters 508 and 515 i s , as mentioned 
above, and i n 8508.30 (which makes l i f e insurance companies writing 
other insurance subject to the provisions of Chapter 515). See also: 
Chapter 514A (Accident and Health Insurance). 

In analyzing the case law on t h i s problem we have discovered that 
there are no Iowa cases on point and one I l l i n o i s case which holds that 
a foreign l i f e insurance company should be authorized to s e l l only 
accident and health insurance i n I l l i n o i s , i f the company's c a p i t a l and 
surplus meet the requirements for a casualty company even though i t does 
not meet requirements for a l i f e insurance company. People ex r e l 
Mountain States L i f e Ins. Co. v. Lowey 340 111. 51 (1930). This case 
i s distinguishable from the present problem i n that the I l l i n o i s statute 
under which the r u l i n g was made, Smiths Stat, 1929, §6 provided: 

"Any l i f e or casualty insurance corporation... 
organized under the laws of any other State or 
country, may be authorized to transact i n t h i s 
State, the business o f accident and health insurance, 
or either of them, and i n addition thereto, the 
business of l i f e insurance..." 



Insurance Department 

Iowa does not have a simi l a r statutory provision nor i s i t l i k e l y that 
a s i m i l a r r e s u l t would he reached under the present Iowa statutes. 

In t h i s regard we have also examined A l l e n v. Amer Indem Co., 
55 S.W.2d44 (Ky. 1932) i n which the Kentucky Commissioner of Insurance 
was compelled to issue a license to a foreign casualty company even 
though i t s charter permitted insurance of a combination of r i s k s which 
were proscribed by the Kentucky statute. In so finding, the court stated 
that the Commissioner was not to consider the charter powers of the 
foreign corporation i n i t s own j u r i s d i c t i o n but only those powers i n 
Kentucky which would bo controlled by l o c a l law and whether i t would be 
given undue advantage over domestic corporations. We consider t h i s case 
inapplicable to the present inquiry since the charter powers of the 
instant company are being considered only from the vantage of i t s r i g h t 
to do business i n Iowa. 

notwithstanding the subject company meets the c a p i t a l and surplus 
requirements to write casualty insurance i n Iowa i t i s the opinion of 
thi s o f f i c e that as a l i f e insurance company i t cannot be granted a 
c e r t i f i c a t e of authority to transact business under the pwvisions of 
Chapter 515 as a casualty Insurer. Without s p e c i f i c statutory authori
zation* a domestic l i f e insurance company would not be permitted such 
a c e r t i f i c a t e , and consequently neither can a foreign l i f e insurance 
company be so authorized. 

Respectfully submitted, 

WHB/gh 

W. N. BUMP 
S o l i c i t o r General 



The B o a r d o f S u p e r v i s o r s have no a u t h o r i t y t o r e f u n d t a x e s 
p a i d upon c a p i t a ] s t o c k o f a bank a f t e r i t has been c l o s e d and 
p l a c e d i n the hands o f a r e c e i v e r , o r upon t a x e s of t h e c a p i t a l 
s t o c k of a bank t h e v a l u e o f w h i c h has been d e s t r o y e d . -

J u l y 26, 1361 

R. T. S m i t h , County A t t o r n e y 
O'Brien County, Iowa 
Pr imghar, Iowa 

Dear D i c k : 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 5th i n s t , i n 

which you s u b m i t t e d the f o l l o w i n g : 

"Our County T r e a s u r e r and County Board of S u p e r v i s o r s 
have a problem; the f a c t s a r e b r i e f l y as f o l l o w s . 

"The Common Sto c k o f the Sheldon N a t i o n a l Bank (now 
d e f u n c t ) was a s s e s s e d f o r the years 1957% 1958, 1959, and 
i 9 6 0 . Because of the f i n a n c i a l c o n d i t i o n o f the Bank, the 
Board of S u p e r v i s o r s c a n c e l l e d the i960 assessment of the 
Bank S t o c k . The F.0.I.C. has r e q u e s t e d a r e f u n d f o r the 
t a x e s a s s e s s e d on t h i s Bank Stock f o r the years 1957, 1958, 
and 1959 because the r e c o r d s of the embezzlement show t h a t 
d u r i n g those years the Bank S t o c k was a c t u a l l y w o r t h l e s s , o r 
was a t l e a s t i n such c o n d i t i o n t h a t i t would not be o f par 
v a l u e . 

"Does the Board of S u p e r v i s o r s o f O'Brien County have 
power and a u t h o r i t y t o pay t o the F.D.I.C, (as a s s i g n e e o f 
the Bank) f o r the Taxes c o l l e c t e d a g a i n s t the Bank Stock f o r 
the years 1957, 1958, and 1959? 

"Thanking you f o r your prompt a t t e n t i o n t o t h i s i n q u i r y 
l am * * *" 

1. I a d v i s e as f o l l o w s : S t a t u t e s p e r t a i n i n g to the s i t u a t i o n 

d e s c r i b e d a r e S e c t i o n s 4 3 0 . 9 , Code of 1958 and S e c t i o n 445.68, Code 

of 1958, both e x h i b i t e d as f o l l o w s : 

"430,9 STOCK OF INSOLVENT BANK-REMISSION. Whenever a 
bank o p e r a t e d w i t h i n the s t a t e has been h e r e t o f o r e or s h a l l 
h e r e a f t e r be c l o s e d and p l a c e d i n the hands of a r e c e i v e r , 
the board o f s u p e r v i s o r s s h a l l r e m i t a l l u n p a i d taxes on the 
c a p i t a l s t o c k , s u r p l u s , and u n d i v i d e d p r o f i t s of s a i d bank. 
(C35, 7 0 0 4 - g l ; C39 7004.1; C46,50,54, 430,9)" 
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"445.62 REMISSION IN CASE OF LOSS. The board o f 
s u p e r v i s o r s s h a l l have power t o r e m i t i n whole o r In 
p a r t the t a x e s o f any perso n whose b u i l d i n g s , c r o p s , 
s t o c k , o r o t h e r p r o p e r t y has been d e s t r o y e d by f i r e , 
t o r n a d o , o r o t h e r u n a v o i d a b l e c a s u a l t y , i f s a i d prop
e r t y has not been s o l d f o r t a x e s , o r I f s a i d t a x e s 
have not been d e l i n q u e n t f o r t h i r t y days a t the time 
o f the d e s t r u c t i o n . The l o s s f o r which such r e m i s s i o n 
i s a l l o w e d s h a l l be such o n l y as i s not c o v e r e d by i n 
s u r a n c e . The l o s s o f c a p i t a l s t o c k i n a bank o p e r a t e d 
w i t h i n t h e s t a t e and the making and p a y i n g o f a s t o c k 
assessment f o r the year such s t o c k was a s s e s s e d f o r 
t a x a t i o n s h a l l be a d e s t r u c t i o n w i t h i n t h e meaning of 
t h i s s e c t i o n . (R60, 818; C73, 800; C97, 1307; C?4, 27, 
31, 35, 39 7237; C46, 50, 54, 445.62 

" S i m i l a r p r o v i s i o n as t o banks, 430.9" 

However, whether the b a s i s o f the c l a i m i s under e i t h e r o r both of 

the f o r e g o i n g numbered s t a t u t e s , r e f u n d o f t a x e s p a i d Is not autho

r i z e d , i n s o f a r as su p p o r t i s found f o r t h i s p r o p o s i t i o n based upon 

S e c t i o n 430.9, 1 quote t o you the f o l l o w i n g from an O p i n i o n o f t h i s 

Department a p p e a r i n g In the r e p o r t f o r 1938, Page 103s 

" S e c t i o n 7004-gl p r o v i d e s : 

'Stock o f i n s o l v e n t bank - r e m i s s i o n . Whenever a bank 
o p e r a t e d w i t h i n the s t a t e has been h e r e t o f o r e o r s h a l l 
h e r e a f t e r be c l o s e d and p l a c e d i n the hands o f a r e c e i v e r , 
t h e board o f s u p e r v i s o r s s h a l l r e m i t a l l u n p a i d t a x e s on 
the c a p i t a l s t o c k o f s a i d bank.* 

The p r o v i s i o n s o f the above quoted s e c t i o n o f the s t a t u t e a r e 
v sweeping and r e f e r t o banks which have been h e r e t o f o r e o r s h a l l 

h e r e a f t e r be c l o s e d and p l a c e d In the hands o f a r e c e i v e r . Two 
t h i n g s a r e n e c e s s a r y : t h a t the bank be c l o s e d ; and p l a c e d In 
the hands o f a r e c e i v e r . I f thos e two t h i n g s c o n c u r , the s t a t u t e 
d i r e c t s t h a t the board o f s u p e r v i s o r s r e m i t a l l un p a i d t a x e s on 
the c a p i t a l s t o c k . The amount o f t a x e s o r the year f o r which 
a s s e s s e d i s i m m a t e r i a l , as the s t a t u t e s p e c i f i e s a l l u n p a i d t a x e s . 

" I t i s t h e r e f o r e our o p i n i o n t h a t i t Is the d u t y o f the 
board o f s u p e r v i s o r s t o r e m i t o r c a n c e l a l l unpaid t a x e s on 
the c a p i t a l s t o c k o f the F i r s t N a t i o n a l Bank o f B u f f a l o C e n t e r . " 
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A l i k e c o n c l u s i o n was reached In the o p i n i o n a p p e a r i n g i n the 

r e p o r t f o r 1336, Page 145, where I t was s a i d : 

" I t Is c l e a r t h e n , t h a t as Chapter 1 o f the Laws o f the 
45th G e n e r a l Assembly, E x t r a S e s s i o n , was not r e t r o a c t i v e , 
t h a t the t a x p a y e r s here can o b t a i n no r e l i e f t h e r e u n d e r I r 
r e s p e c t i v e of whether the t a x e s were p a i d and the r e f u n d 
was a s k e d , o r whether they were not p a i d and a r e m i s s i o n 
Is s ought. However, House F i l e 471 o f the A c t s o f the 49th 
G e n e r a l Assembly, which has j u s t become a law, p r o v i d e s : 

'Whenever a bank o p e r a t e d w i t h i n the S t a t e o f Iowa has 
been h e r e t o f o r e , o r s h a l l h e r e a f t e r be c l o s e d and p l a c e d 
i n t he hands o f a r e c e i v e r , the Board o f S u p e r v i s o r s s h a l l 
r e m i t a l l unpaid t a x e s on the c a p i t a l s t o c k of s a i d bank 1 

You w i l l n o t e t h a t t h i s a c t Is both r e t r o s p e c t i v e and p r o s p e c 
t i v e and t h e r e f o r e c o v e r s t a x e s t h a t were l e v i e d b e f o r e the 
passage o f the b i l l as w e l l as thos e t h a t w i l l be l e v i e d a f t e r 

) t h e b i l l becomes a law so lon g as they were u n p a i d . 

" i t I s , t h e r e f o r e , the o p i n i o n o f t h i s department t h a t the 
p e t i t i o n o f the s t o c k h o l d e r s who have not p a i d t h e i r t a x e s , 
s h o u l d be g r a n t e d by the Board o f S u p e r v i s o r s , but t h a t the 
s t o c k h o l d e r s who have p a i d t h e i r t a x e s , a r e not e n t i t l e d t o 
a r e f u n d . " 

in the case o f Brunner v, F l o y d County, 226 iowa, Page 583, where 

t h i s s t a t u t e was b e i n g l i t i g a t e d and a f t e r d i s p o s i n g o f the con

s t i t u t i o n a l q u e s t i o n , the Cou r t o b s e r v e d : 

"(2) I I , The o r i g i n a l p e t i t i o n prayed f o r mandamus t o 
compel r e f u n d of t a x e s a l r e a d y p a i d as w e l l as the r e m i s s i o n 
o f the un p a i d t a x e s and c o m p l a i n t i s made t h a t t h i s c o n s t i t u t e d 
a m i s j o i n d e r o f causes o f a c t i o n . No a t t a c k upon t h i s m i s 
j o i n d e r was made by m o t i o n . F u r t h e r m o r e , the decree r e c i t e s 
t h a t a p p e l l e e , w i t h p e r m i s s i o n o f the c o u r t , withdrew the 
p o r t i o n o f the p r a y e r a s k i n g f o r r e f u n d o f t a x e s a l r e a d y p a i d . 
T h e r e f o r e , no e r r o r c o u l d p r o p e r l y be p r e d i c a t e d upon t h i s 
p o i n t . 

"(3) I I I . Nor would the f a c t t h a t t h e s t o c k h o l d e r s p e t l -
j t l o n e d the board of s u p e r v i s o r s f o r a r e f u n d o f t a x e s a l r e a d y 

p a i d , i n a d d i t i o n t o the r e m i s s i o n o f unp a i d t a x e s , w a r r a n t 
the board In f a l l i n g t o a c t . I t s d u t y i n t h i s r e s p e c t was 
p o s i t i v e and I t was r e q u i r e d t o comply w i t h the s t a t u t e i r 
r e s p e c t i v e o f n o t i c e or demand. That the p a r t i e s a l s o c l a i m e d 
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r e f u n d s not c o n t e m p l a t e d by the s t a t u t e would not excuse 
the f a i l u r e o f the board t o r e m i t such t a x e s as came 
w i t h i n the p u r v i ew o f the s t a t u t e s i n c e the performance 
o f t h i s duty was e n j o i n e d upon I t by law." 

2. i n s o f a r as s u p p o r t f o r the p r o p o s i t i o n as i t a r i s e s under 

S e c t i o n 445.62, I t Is s a i d In the O p i n i o n o f t h i s Department appear

ing In the r e p o r t f o r 1938, Page 9, the f o l l o w i n g : 

"The o n l y o t h e r s e c t i o n which might be a p p l i c a b l e i s 
S e c t i o n 7237 of the Code of 1935, w h i c h , i n s o f a r as i t 
r e l a t e s t o t h i s m a t t e r , s t a t e s as f o l l o w s : 

'The board of s u p e r v i s o r s s h a l l have power t o r e m i t i n 
whole or In p a r t the t a x e s o f any person whose p r o p e r t y 
has been d e s t r o y e d , i f s a i d t a x e s have not been d e l i n 
quent f o r t h i r t y days a t the t ime of d e s t r u c t i o n . The 
l o s s of c a p i t a l s t o c k i n a bank o p e r a t e d w i t h i n the 
s t a t e and the making and p a y i n g o f a s t o c k assessment 
f o r the year such s t o c k was a s s e s s e d f o r t a x a t i o n s h a l l 
be a d e s t r u c t i o n w i t h i n the meaning of t h i s s e c t i o n ' 

I n t e r p r e t i n g the f i r s t p a r t o f s a i d s e c t i o n t h e n , as a p r e r e q u i 
s i t e f o r the r e m i s s i o n o f t a x e s by the b o a r d , i f they see f i t , 
i t Is e s s e n t i a l t h a t the t a x e s on the s t o c k e i t h e r be p a i d o r 
t h a t the d e l i n q u e n c y i n the payment o f the same be f o r not 
l o n g e r than t h i r t y days a t the time of the d e s t r u c t i o n or l o s s 
o f c a p i t a l s t o c k , 

" C o n s t r u i n g the l a s t p a r t o f S e c t i o n 7237, we see t h a t i n 
a d d i t i o n t o the l o s s , I t a l s o Is n e c e s s a r y t h a t the s t o c k h o l d e r s 
have p a i d a s t o c k assessment, and a c c o r d i n g t o the f a c t s p r e 
s e n t e d t o us by you t h e r e was no s t o c k assessment f o r the year 
t h a t the r e m i s s i o n i s c l a i m e d , and i t Is the o p i n i o n o f t h i s 
o f f i c e t h a t t h a t In i t s e l f i s f a t a l t o a r e c o v e r y o f the t a x 
p a i d . 

" I t w i l l a l s o be n o t e d In s a i d s e c t i o n t h a t a r e c o v e r y 
can o n l y be had f o r the year t h a t the t a x was p a i d and a 
s t o c k assessment made. The t a x on s t o c k i s due and p a y a b l e 
the year f o l l o w i n g the year of t a x a t i o n . For example, i f 
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the bank went I n t o r e c e i v e r s h i p In 1932, the t a x a s s e s s e d 
In 1932 b e i n g p a y a b l e In 1933 would be the o n l y t a x t h a t 
would be s u b j e c t t o r e m i s s i o n by the board o f s u p e r v i s o r s . " 

V e ry t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS:EPS 

1 

5, 



County Assessor may not a l s o at the same time hold p o s i t i o n of Town 
Cle r k even i f the dutie s to be performed in the other p o s i t i o n are 
done at night a f t e r the County Assessor's d u t i e s have ended f o r the 
day. (is-r&fr'X^ "V MAS / L j s ~ • '•=> -• ";'/ '.•' -

August 1, 1961 

Richard t . Hasbrouck 
Guthrie County Attorney 
Guthrie Center, iov;a 
Dear S i r ; 

This v i i l l acknowledges r e c e i p t of yours of the 2yth i n s t . 
isi wh i ch you suUt;111 ed the f ol lowing: 

"The Guthrie County Assessor* Mr. Ed. Flynn, has requested 
that I submit t h i s question t o you so that thers woulc*: be an 
o f f i c i a l o p i n i o n . 

"The question p e r t a i n s t o whether or not a County Assessor 
can hold more than one job . There has been an iafonnal opin
ion issued A p r i l 15, 1353, which was based on an opinion of 
January 21, .1957, which stated that a County Assessor could 
not hold the p o s i t i o n of Town Cl e r k and s t i l l be the County 
Assessor. However, I f e e l that the circumstancas in t h i s par
t i c u l a r esse may bo g r e a t l y d i f f e r e n t from the circumstances 
which were i n that e a r l i e r case. 

*'In the inst a n t case the Town C l e r k i n question i s ap
pointed by the Town Council and the Mayor has no j u r i s d i c t i o n 
over the Town Cl e r k , that a l l of t h e i r meet inc. s are hold a t 
night ( a f t e r the Assessor's o f f i c e hours), a»c e l l of the 
c l e r i c a l work needed to f u l f i l l the d u t i e s of the s a i t i Town 
Cl e r k are a f t e r o f f i c e hours. 

"There ere s i t u a t i o n s where the County Engineer can per
form s t r e e t surveys f o r an incorporated Town am receive 
compensation f o r hi» work, and i am desirous of knowing 
whether or not t h i s would be & d i f f e r e n t s i t u a t i o n which 
confronts t h i s s i t u a t i o n . 

"The main question i s : Can a County Assessor bold 
another j ob i f i n the performance of that other job i t i s 
done s t night and a f t e r the County Assessor's d u t i e s have 
terminated f o r that day. 
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August 1. 1961 

, ! i n the in s t a n t case, the Guthrie County Assessor, 
Mr. Ed Fiynn, i s the Town Cl e r k of the Town of Panora, 
and ho a l s o i s the secretary of the Panora P u b l i c School. 
He re c e i v e s a l i t t l e compensation from each of these j o b s , 
but they in no way c o n f l i c t w i t h h i s d u t i e s as County 
Assessor. 

"Your cooperation in t h i s matter w i l l be appreciated." 
in r e p l y thereto i a t t a c h hereto copy of opi n i o n issued 

A p r i l 15, 195S, holding that a County Assessor could not at the 
same tima hold e p o s i t i o n of Town Cl e r k . The s t a t u t e there i n 
t e r p r e t e d than e x i s t e d as Section 441,3, Sub-section 1, Code of 
1954. It now appears in the same terms as Section 231.1 ?, Sub* 

i 
s e c t i o n , 1, Acts of the 58th General Assembly, . 

Careful cons idorat ion has baen given to your submission 
that the f a c t s p e r t a i n i n g to ths performance of the d u t i e s of Town 
Cler k would take the question out of the r u l e announced by the a t 
tached o p i n i o n . However, the Department i s not disposed to recede 
from the op i n i o n attached and i s hddin<j that the County Assessor 
may not a l s o hold the p o s i t i o n of Town C l e r k . 

vary t r u l y , 

OSCAR STRAUSS 
FIRST ASSISTANT ATTORNEY GENERAL 

OS:EPS 
E n d . 

) 



INSTITUTIONS: Counties and county o f f i c e r s Board of 
supervisors has no power to r e q u i r e parents of c h i l d r e n 
admitted to h o s p i t a l f o r e p i l e p t i c s and schools f o r mentally 
retarded on a voluntary basis to remove s a i d c h i l d r e n from 
these i n s t i t u t i o n s and provide p r i v a t e nursing care f o r 
them. Iowa Code sections 2 2 3 . 1 3 , 2 2 7 . 1 1 , 226 . 3 2 , 2 2 9 . 3 0 
(1958). ((!y£_ , r , ? i . ,;. ,, .,/f..,.. y. 

August V, 1961 

Mr. Wi 1 Ham C. Bal 1 
Black Hawk County Attorney 
S u i t e 201, F i r s t National Bulbing 
Waterloo, Iowa 
Dear Mr. B a l l : 

We have your l e t t e r of J u l y 11, 1961, in which you s t a t e 
"Chapter 223 of the 1958 Code of iowa provides 

f o r the admission, care and payment of care of 
mentally retarded c h i l d r e n and c h i l d r e n a f f l i c t e d 
with e p i l e p s y . My question under t h i s Chapter i s , 
whether the Black Hawk County Board of Supervisors 
can r e q u i r e parents of c h i l d r e n v o l u n t a r i l y committed 
to s a i d i n s t i t u t i o n s toremove s a i d c h i l d r e n from sa i d 
i n s t i t u t i o n s and provide f o r p r i v a t e nursing care 
f o r them when s a i d c h i l d Is a f i t subject f o r such 
care." 
Your a t t e n t i o n i s d i r e c t e d to Iowa Code s e c t i o n 223.13 

(1958), which provides: 
"Voluntary admissions to the h o s p i t a l s must 

be with the approval of the board of supervisors 
of the county of le g a l settlement, except those 
p r i v a t e p a t i e n t s received under s e c t i o n 2.23.5." 
This s e c t i o n c o n d i t i o n s the admission of v o l u n t a r y 

p a t i e n t s upon the approval of the county board of supervisors 
of the county of l e g a l settlement. We f i n d no a u t h o r i t y In 
the Code f o r l a t e r revocation of t h i s approval. Iowa Code 
sections 227.11 and 226.32 aut h o r i z e t r a n s f e r s and discharges 
of p a t i e n t s in s p e c i f i e d instances, and such t r a n s f e r s and 
discharges are w i t h i n the d i s c r e t i o n of the Board of Control 
of State I n s t i t u t i o n s , except f o r those discharges authorized 
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by Iowa Code s e c t i o n 229.30 (1958), which may be ordered 
by the commission of h o s p i t a l i z a t i o n w i t h the approval of 
the Board of C o n t r o l . Your Inquiry Is therefore answered 
in the negative. 

Very t r u l y yours, 

JOHN M. CREGER 
A s s i s t a n t Attorney General 

JMCsbl 



CRIMINAL LAW: E x t r a d i t ion Expense incurred in care of 
mentally i l l f u g i t i v e from iowa in f o r e i g n s t a t e should be 
borne by the f o r e i g n s t a t e u n t i l d e l i v e r e d i n t o custody of 
the State of Iowa, under s e c t i o n 759.24, 1958 Code of Iowa. 

August 4, 1961 

Mr. C a r r o l l Wood 
Hamilton County Attorney 
713 WiIIson Avenue 
Webster C i t y , low® 
Dear Mr. Wood: 

This w i l l acknowledge r e c e i p t of your recent l e t t e r , in 
which you s t a t e as follows-. 

"During the e a r l y part of January I commenced 
an e x t r a d i t i o n proceeding against Marcus L. Sherburne, 
who was being held by a u t h o r i t i e s at S t . P a u l , 
Minnesota. The Governor of Minnesota Issued h i s 
Warrant and defendant f i l e d a Writ of Habeas Corpus 
the D i s t r i c t Court denying the W r i t . Defendant • 
then appealed to the Supreme Court of Minnesota on 
the Writ of Habeas Corpus. 

"Since January defendant has been held in custody 
in the Ramsey County J a i l in S t . P a u l , Minnesota. 
There i s very l i t t l e l i k e l i h o o d that h i s appeal w i l l 
be heard before November, 1961, 

"In the meantime, defendant has been found to 
be in need! of mental treatment and such treatment 
Is being given to him by the State of Minnesota. 
He i s being removed to the C r i m i n a l l y Insane Ward 
at the State Reformatory at S t . Peter, Minnesota. 

"The Ramsey County Attorney, Mr. W i l l i a m B. 
R a n d a l l , has requested that the State of Iowa bear 
a l l or part of the expense of the confinement and 
treatment of defendant pending the appeal to the 
Minnesota Supreme Court. Is the State of Iowa 
required to reimburse the f o r e i g n State f o r the 
care and treatment of a defendant being held by 
such f o r e i g n s t a t e under our e x t r a d i t i o n proceedings?" 
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In answer to your request, I t should f i r s t be noted 
that s e c t i o n 759.24, 1958 Code of Iowa, provides: 

"When punishment of the crime s h a l l be the 
confinement of the c r i m i n a l In the p e n i t e n t i a r y , 
the expenses s h a l l be paid out of the s t a t e 
t r e a s u r y , on the c e r t i f i c a t e of the governor and 
warrant of the c o m p t r o l l e r j and In a l l other cases 
they s h a l l be paid out of the county treasury in 
the county wherein the crime Is a l l e g e d to have 
been committed. The expenses shal1 be the fees 
paid to the o f f leers of the s t a t e on whose governor 
the r e q u i s i t i o n "ts made, and a l l necessary and* 
actual t r a v e l i n g expenses incurred In r e t u r n i n g 
the p r i s o n e r . " [Emphasis added) 

i t t h erefore appears that n e i t h e r the State of Iowa 
nor any s u b d i v i s i o n thereof Is authorized to pay any fees 
In connection with an e x t r a d i t i o n , other than those enumerated 
in the above s t a t u t e . 

Furthermore, as st a t e d in Shapely v. Cohoon, 25& Fed. 
752, at page 755: 

"The s t a t e alone, as parens p a t r i a e i s 
charged with the duty of c a r i n g f o r the insane 
w i t h i n i t s borders, and may adopt whatever 
method of procedure It may d e s i r e f o r i n q u i s i t i o n 
Into t h e i r confinement, provided the same Is not 
in contravention of the C o n s t i t u t i o n or laws of 
the United S t a t e s . " (Emphasis added) 

See a l s o , 44 C. J . S., insane Persons § 3, pp. 48*49. 
i t seems c l e a r that the State of Minnesota would have 

had the duty of c a r i n g f o r the subject whether or not e x t r a 
d i t i o n proceedings were i n i t i a t e d by the State of Iowa, and 
u n t i l such time as he i s d e l i v e r e d i n t o the custody of 
agents of t h i s S t a t e , the r e s p o n s i b i l i t y f o r h i s care should 
remain with the State of Minnesota. 

We must the r e f o r e answer your question in the negative. 
Very t r u l y yours, 

JKAtbl 
JOHN H. ALLEN 
A s s i s t a n t Attorney General 
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August 4, 2.961 

Clay w, Stafford, superintendent 
Department o f Banking 
State ©f Xowa 
L 0 C 1* 

rv3sr fir. Stafford* 

3*hls i s is. reepoius® to your recent letter in %/hlch you set 3orth 
the fallowings 

"...1. M&y the- board of directors of a credit 
uuior. delegate to one of i t s nuitiber or to a 
committee corapose4 of tvso or sjor© of i t s maaiber 
the responsibility to act upon applications for 
wesfcaership ir. the credit union?.. • 

2. way a credit ualon deduct so called patronage 
dividend* .to i t s see©&®rehip or refunds of interest 
received oh loans to i t s rcerabership frca orose 
ineoBe before oo6tg.utafcian of amounte 'for transfer 
to legal reserve?..." 

Section 533.9, Code of low, X953, set© forth the powers of directors 
an& officers o£ credit unions. l a pertinent part Section 533.9 provides* 

*«•n2t shall be the duty of the directors to have 
qeneral"man&oement of the fefffairs of the credit 
union, particularly to» 

1. Act on applications for taetobership. 

2. Determine interest rates on losr.s jane! 
dsposita. 

3. Fix the anas-ant of the surety bond which 
©hall be required oS a l l officers and employees 
handling raoney. 

4. Declare dividends,, and to tr&«erait to the 
wess&xxe reeoss^ftded at-eTidatexite to the bylaws." 
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"5. P i l l vacancies which occur in the bosxd 
between meetings of the members until the next 
animal meeting and u n t i l successors, are elected 
and qualify. 

6. Determine the maKirauia individual share holdings, 
and the maximum indieidual loan which can he made 
with and without security. 

7. Have charge of investeente other than, loans 
to rasuibers."*** 

Examination of these specifically ©numerated duties leaves no 
question that these items are nondelegable "discretionary™ duties. 
3fod. SctoQlir'pist of.Panbury v. Christiansen 242 Iowa. 963, 49 IM 2d 263, 
(1951). Compare Schulte v. Ideal Food Prod Co., 20S Iowa 757, 771 (1929) 
(powers of board of directors when not restricted toy articles or bylaws 
and when they do not involve the exercise of discretionary powers by the 
board of directors themselves are generally held properly delegated.) 
See also 101 CTrJ.{5.r 1759. Thus, the conclusion i s apparent that the 
board of directors of a credit union cannot delegate to one of i t s nerahers 
or to a committee the responsibility to ?jst upon applications for 
membership. •, 

The standard approved bylaws enclosed with your letter make no 
provision for delegation of the above responsibility. (See Art. V, §3). 
However, i t i s our opinion that should such power be specifically dele
gated in the bylaws i t would be contrary to §533.9, supra, and in light 
of the foregoing i f such amendment were proposed, should not be approved 
by the Superintendent of Banking. 

In answer to your second question, i t i s the opinion of this 
department that no deductions can be made front the gross income or 
gross earnings of a credit union prior to i t s computation for the legal 
reserve requirement set forth in 8533.17, low?. Code,' 1958, which provides* 

"Legal reserve. A l l fees and fines shall, i^fter 
the payment of organization expenses, be added to 
the legal reserve of the corporation. 

In addition thereto, at the end of each fiscottyesx 
until such time as said legal reserve equals ten 
percent of the sum of the share and deposit account 
balances of the corporation, there shall be transferred 
to said reserve not less than ten percent of the 
corporation's gross income for the year. Thereafter 
there shall annually be added to said reserve at the 
cud of each f i s c a l year such percent of the cross 
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"earnings, hxit not exceeding ten percent, as shall 
he required to maintain said reserve zt ten percent 
of the sum of the said share and deposit account 
balances*"*** 

Reduction of gross income by any deduction, whether i t be for a pat
ronage dividend or a refund of interest on loans would obviously leave 
something less than the "gross" figure contemplated by the legislature 
for the computation of the reserve. See generally, pamilton Wat. ,t Banfr. v. 
Diet, of Columbia, 156 P2d 343. 

Sincerely yours, 

W. N. BUMP 
Solicitor General 



COUNTIES AND COUNTY OFFICERS: Drainage.assessments --
The county t r e a s u r e r , upon payment of drainage assessment, 
may not impose a l l the i n t e r e s t thereon that would accrue 
lif the assessment Were not paid u n t i l m a t u rity. flS' '..f: • 

#~b/-<¥-Cj August 7. 1961 

Mr. David J . B u t l e r 
Cerro Gordo County Attorney 
Mason C i t y , Iowa 
Dear Mr. B u t l e r : 

This w i l l acknowledge r e c e i p t of yours of June 22, 1961. 
in which you submitted the f o l l o w i n g : 

"A question has been r a i s e d as to the a u t h o r i t y of 
the County Treasurer to r e q u i r e a owner against whom a 
drainage assessment has been made to pay i n t e r e s t on the 
drainage assessment from the date of the assessment to 
the next March 3 l s t f o l l o w i n g where payment of the 
drainage assessment i s made a f t e r 20 days from date of 
levy and p r i o r to March 31st. Section 455.57 of the 1958 
Code of Iowa provides that a l l assessments f o r drainage 
s h a l l be l e v i e d as a tax and s h a l l bear i n t e r e s t at k 
per cent per annum from date of levy, payable annually. 
Section ^55.63 of the Code of Iowa provides that a person 
or c o r p o r a t i o n s h a l l have the r i g h t w i t h i n 20 days a f t e r 
the levy of assessments to pay h i s or i t s assessment in 
f u l l without i n t e r e s t . The taxpayer in the County against 
whom a drainage assessment had been l e v i e d attempted to 
pay h i s drainage assessment approximately 10 days a f t e r 
the e x p i r a t i o n of the 20-day period f o l l o w i n g the levy. 
He was t o l d that accrued i n t e r e s t would have to be paid 
from the date of levy to March 3 l s t of 1961. I would 
l i k e to have an opinion from your o f f i c e as to whether 
or not the Treasurer i s c o r r e c t in r e f u s i n g to accept 
t h i s drainage assessment without the payment of accrued 
i n t e r e s t or whether or not a taxpayer should be allowed 
to pay the assessment with k per cent i n t e r e s t accrued 
from the date of levy to the date of payment of the 
assessment." 
Your request and attached memo have been c a r e f u l l y 

reviewed, and in r e p l y thereto we advise as f o l l o w s : 
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According to s e c t i o n 455.57, Code 1958, drainage assess
ments are l e v i e d as f o l l o w s : 

"Levy i n t e r e s t . When the board has f i n a l l y 
determined the matter of assessments of b e n e f i t s and 
apportionment, I t s h a l l levy such assessments as f i x e d 
by It upon the lands w i t h i n such d i s t r i c t , and a l l 
assessment s h a l l be l e v i e d at that time as a tax and 
s h a l l bear I n t e r e s t at four percent per annum from that 
date, payable annually, except as h e r e i n a f t e r provided 
as to cash payments thereof w i t h i n a s p e c i f i e d time." 

Thereunder, from the date of the assessment, the assessment 
bears i n t e r e s t from that date at the r a t e of four percent per 
annum, payable annually, except where such assessments are 
paid In cash under the terms of s e c t i o n k^5.63, p r o v i d i n g as 
f o l l o w s : i 

"Payment before bonds or c e r t i f i c a t e s issued. A l l 
assessments f o r b e n e f i t s , as corre c t e d and approved by 
the board, s h a l l be l e v i e d at one time egainst the 
property b e n e f i t e d , and when l e v i e d and c e r t i f i e d by 
the board, s h a l l be payable at the o f f i c e of the county 
t r e a s u r e r . Each person or c o r p o r a t i o n s h a l l have the 
r i g h t , w i t h i n twenty days a f t e r the levy of assessments, 
to pay h i s or I t s assessment in f u l l without I n t e r e s t , 
and before any Improvement c e r t i f i c a t e or drainage bond 
Is Issued t h e r e f o r , and any c e r t i f i c a t e at any time 
a f t e r i s s u e , w i t h accrued i n t e r e s t . " 
A c c o r d i n g l y , as there provided, unless the assessment i s 

paid in cash w i t h i n 20 days of the levy, such assessment s h a l l 
bear i n t e r e s t at four percent, payable annually. In that 
s i t u a t i o n , the r i g h t of the taxpayer to pay h i s assessment at 
any time not being In question, there Is presented the r i g h t 
to r e q u i r e payment of i n t e r e s t upon the assessment from the 
time of i t s payment, a f t e r the e x p i r a t i o n of the 20-day period 
allowed under the p r o v i s i o n s of s e c t i o n 455.63, u n t i l the due 
date of the assessment matures. In other words, notwi thstandi 
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the f a c t that h i s assessment i s paid i n f u l l , i n t e r e s t i s 
Imposed upon such assessment u n t i l the time when It should 
have been peld according t o law. 

There Is no express author i z s t I o n f o r such an Imposition, 
nor w i l l that r i g h t be implied, absent express a u t h o r i t y . 
This s i t u a t i o n has had the c o n s i d e r a t i o n of the c o u r t s . In 
the case of State ex r e l Todd v. Thomas, County Treasurer, 
127 Neb. 891, 257 N. W. 265, 96 A. I . R. 1470, where t h i s 
question was presented In a matter Involving a levy of s p e c i a l 
assessments f o r paving by c i t i e s , It was s t a t e d : 

"With these co n s i d e r a t i o n s In mind, we hold t h a t , 
in the absence of any p r o h i b i t i o n In the s t a t u t e s as 
they e x i s t e d In 1920, and In view of the p r o v i s i o n s 
as they then e x i s t e d and the amendment thereto appearing 
sn s e c t i o n 77*1303. Comp. S t . 1929, t h i s court cannot 
re q u i r e r e l a t o r to pay a l l the I n t e r e s t that she wou1d 
have to pay i f she allowed the instalments to run u n t i l 
t h e i r f i n a l m a t u r i t y In 193$. We b e l i e v e that the 
L e g i s l a t u r e d i d not.Intend to prevent such payment by 
any person at any time w i t h i n t e r e s t to date of payment. 
To hold otherwise would be unjust and i n e q u i t a b l e , 
end cannot be t o l e r a t e d or enforced by t h i s c o u r t . It 
wou1d amount to t a k i n g her property without c o n s i d e r a t i o n 
or compensation t h e r e f o r , and would not leave her on an 
equal f o o t i n g with the property owners who d i d not see 
f i t to a n t i c i p a t e and pay t h e i r assessments u n t i l they 
s e v e r a l l y matured. If the payment of I n t e r e s t Is con
sidered as a penalty f o r f a l l u r e to pay wlthIn 50 days, 
then we have the strange anomaly of the sooner the 
compliance t h e r e a f t e r , the greater the penalty. Our 
court s a i d In Howard v. Jensen, 117 Neb. 102. 219 N. W. 
811, 812: "The consequences that wou1d r e s u l t from 
construing the p r o v i s i o n s of a s t a t u t e should be taken 
Into c o n s i d e r a t i o n In determining the Intention of the 
L e g i s l a t u r e . ' " 
In answer to your question, 1 wou1d advise you that the 

t r e a s u r e r Is c o r r e c t in r e f u s i n g to accept the drainage assess
ment wi thout the payment of accrued i n t e r e s t to the date of 
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payment, but the treasur e r has no power to exact the payment 
of the assessment wi t h the I n t e r e s t that would have accrued 
to the date of maturity If the assessment had not been pa i d . 

Very t r u l y yours, 

OS;b! 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney Gener 



CITIES AND TOWNS: Incompatlbl1Ity -- There Is no s t a t u t o r y 
p r o h i b i t i o n , I n c o m p a t i b i l i t y , or c o n f l i c t of Inte r e s t s involved 
In holding the o f f i c e s of highway commissioner and member of 
c i t y board of assessment and review at the same time, /Lf7/£>.••• s 

August 7, 1961 

Mr. Richard F. Nazette 
Linn County Attorney 
Cedar Rapids, Iowa 
Dear Dick: 

This w i l l acknowledge r e c e i p t of yours of the 25th u l t . , 
in which you submitted the f o l l o w i n g : 

"Mr. Howard B. Helscher of t h i s C i t y , who was 
r e c e n t l y appointed to the Iowa Highway Commission, 
has been a member of the Cedar Rapids Board of 
Assessment and Review f o r a number of years and f o r 
t h i s r e c eives the sum of $200.00 per year. 

"Mr. Helscher has conferred with us wit h respect 
to whether or not there Is a c o n f l i c t of Interest 
between these two p o s i t i o n s and whether he should r e s i g n 
from the Cedar Rapids Board of Assessment and Review 
or whether It i s p o s s i b l e to continue on t h i s Board. 
He of course does not wish to continue on t h i s Board 
i f I t i s Improper to do so. 

"We s h a l l appreciate having you give us the b e n e f i t 
of your t h i n k i n g in connection w i t h t h i s matter." 
in r e p l y t h e r e t o , I would advise that I f i n d no s t a t u t o r y 

p r o h i b i t i o n against the holding of the o f f i c e of Iowa Highway 
Commissioner and member of the Cedar Rapids Board of Assessment, 
nor do I f i n d that occupancy of these two o f f i c e s involves 
i n c o m p a t i b i l i t y or a c o n f l i c t of I n t e r e s t s between them. 

My personal regards. 
Very t r u l y yours, 

0 S:bl 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNTIES AND COUNTY OFFICERS: Medical examiners The 
medical examiner is under no duty to pay b u r i a l expenses 
of a person who dies w i t h i n h i s j u r i s d i c t i o n , , . . i •X. 

August 7» 1961 

Mr. Dale D. L e v i s 
Audubon County Attorney 
Audubon, Iowa 
Dear Mr* L e v i s : 

This w i l l acknowledge r e c e i p t of your o p i n i o n request 
of A p r i l 26, 1961, In which you s t a t e the f o l l o w i n g : 

"I have the f o l l o w i n g question under Chapter 339 
of the Code of Iowa, County Medical Examiner. 

"Section 339.11 Property of the Deceased, provides 
as f o l l o w s : Any property or money found with or upon 
the person of the deceased, i f there be no person 
e n t i t l e d by law to such money or property s h a l l be 
turned over by the County Medical Examiner to the C l e r k 
of the D i s t r i c t Court to be held u n t i l disposed of 
according to law. 

"What i s 'according to law 1? 
"The o l d s e c t i o n 339.19 of the Code of Iowa, 1958, 

provided f o r the d i s p o s i t i o n of the body and the expenses 
In connection therewith to be p a i d by the coroner, and 
provided that the coroner pay expenses f o r b u r i a l from 
the property found with the body, and If there be none, 
from the county t r e a s u r y , by c e r t i f y i n g the account of 
the expenses. That s e c t i o n along w i t h most of the other 
s e c t i o n s of o l d 339 was repealed by the present law. 
Now the question I s , does the county medical examiner 
now pay the b u r i a l expenses from the property found 
with the body, and If not, who does? 

"We have the f o l l o w i n g s p e c i f i c c o n d i t i o n In our 
county. John Doe d i e d In Audubon County, l e a v i n g no 
known r e l a t i v e s in t h i s country. He was born In Denmark. 
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He was a World War l veteran. He was r e c e i v i n g a 
veteran's pension. On the date of h i s death he had 
a few a r t i c l e s of c l o t h i n g , $80.00 cash on h i s person, 
$136.00 In the bank checking account, a Westcox 
pocket watch, k n i f e and e l e c t r i c r a z o r . The watch, 
k n i f e and razor and $80.0C cash has been turned over 
to the county c l e r k of court by the county medical 
examiner. The l o c a l American Legion has made a p p l i 
c a t i o n f o r h i s b u r i a l allowance from the Veteran's 
A d m i n i s t r a t i o n , which we a n t i c i p a t e to be In the 
amount of $250.00. 

"The cost of b u r i a l , cemetary l o t and marker 
and foundation Is a n t i c i p a t e d t o be a l i t t l e over 
$400.00. I t Is a n t i c i p a t e d that $250.00 w i l l be 
received from the Veteran's A d m i n i s t r a t i o n f o r 
b u r i a l . 

" I s i t the r e s p o n s i b i l i t y of the medical examiner 
to pay the f u n e r a l expenses and any small Items of 
debts of tbe decedent that come to h i s a t t e n t i o n , and 
If so, i s be to draw an order on the c l e r k of court 
w i t h whom he has already deposited the cash money. 
Does the medical examiner have the duty or a u t h o r i t y 
to draw a check on the checking account In the amount 
of $136.00 from the bank to apply on the b u r i a l 
expenses? 

" i f the answers to the above are In the a f f i r m a t i v e , 
does he s t i l l have the power and duty to submit a b i l l 
to the County Supervisors and are they r e q u i r e d to pay 
the balance on the statement submitted by the examiner? 

" I f there i s a small amount l e f t a f t e r paying 
f u n e r a l expenses, what d i s p o s i t i o n i s made of that 
amount and who has a u t h o r i t y to dispose of It? 

"What records of these t r a n s a c t i o n s should be 
kept and wit h whom and where f i l e d ? " 
In r e p l y t h e r e t o , we advise as f o l l o w s : 
Chapter 258, s e c t i o n 1, paragraph 10, Acts of the 58th 

General Assembly, provides: 
" A f t e r an I n v e s t i g a t i o n has been completed, 

Including an autopsy If one Is made, the dead body 
s h a l l be d e l i v e r e d to the r e l a t i v e s or f r i e n d s of 
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the deceased person f o r b u r i a l , in no case s h a l l 
the county medical examiner use h i s i n f l u e n c e in. favor 
of any p a r t i c u l a r f u n e r a l d i r e c t o r but should a s s i s t 
the f a m i l y or f r i e n d s to the end that t h e i r wishes 
are respected. If no person claims the body, i t 
s h a l l be disposed of in accordance with chapter one 
hundred forty-two (142), Code 1958. M 

Section 142.1, Code 1958, provides: 
"The body of every person dying in a p u b l i c 

asylum, h o s p i t a l , county home, p e n i t e n t i a r y , or r e 
formatory in t h i s s t a t e , or found dead w i t h i n the 
s t a t e , or which Is to be burled at p u b l i c expense in 
t h i s s t a t e , except those b u r l e d under the p r o v i s i o n s 
of chapter 249, and which Is s u i t a b l e f o r s c i e n t i f i c 
purposes, s h a l l be d e l i v e r e d to the medical c o l l e g e 
of the s t a t e u n i v e r s i t y , or some o s t e o p a t h i c or 
c h i r o p r a c t i c c o l l e g e or school l o c a t e d in t h i s s t a t e , 
which has been approved under the law r e g u l a t i n g the 
p r a c t i c e of osteopathy or c h i r o p r a c t i c ; but no such 
body shalJ be d e l i v e r e d to any such c o l l e g e or school 
i f the deceased person expressed a d e s i r e during h i s 
l a s t I l l n e s s that h i s body should be b u r l e d or cremated, 
nor If such Is the d e s i r e of h i s r e l a t i v e s . Such bodies 
s h a l l be e q u i t a b l y d i s t r i b u t e d among s a i d c o l l e g e s 
and schools accc.'^!ng to t h e i r needs f o r teaching anatomy 
In accordance w i t h such r u l e s as may be adopted by the 
s t a t e department of h e a l t h . The expense of t r a n s p o r t i n g 
s a i d bodies to such c o l l e g e or school s h a l l be paid 
by the c o l l e g e or school r e c e i v i n g the same. In the 
event the deceased person has not expressed a d e s i r e 
during h i s l a s t I l l n e s s that h i s body should be 
bu r i e d or cremated and should have no r e l a t i v e s that 
request h i s body f o r b u r i a l or cremation, If a f r i e n d 
o b j e c t s to the use of the deceased person's body f o r 
s c i e n t i f i c purposes, s a i d deceased person's body s h a l l 
be f o r t h w i t h d e l i v e r e d to such f r i e n d f o r b u r i a l or 
cremation at no expense to the s t a t e or county. Unless 
such f r i e n d provides f o r b u r i a l and b u r i a l expenses 
w i t h i n f i v e days, the body s h a l l be used f o r s c i e n t i f i c 
purposes under t h i s chapter." 

Under the county medical examiner s t a t u t e , the medical 
examiners must dispose of a deceased person's body by 
surrendering i t to r e l a t i v e s or f r i e n d s o r , i f no one 
claims I t , then the p r o v i s i o n s of Chapter 142, Code 1958, 
become e f f e c t i v e . The medical examiner i s under no duty to 
dispose of a dead body. 
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Chapter 258, s e c t i o n 1, paragraph 11, Acts of the 58th 
General Assembly, provides: 

"Any property or money found w i t h , or upon the 
person of the deceased. If there be no person e n t i t l e d 
by law t o such money or property, s h a l l be turned over 
by the county medical examiner to the c l e r k of the 
d i s t r i c t c o u r t , to be held u n t i l disposed of according 
to law." 

If the medical examiner turns over personal property of 
the deceased to the c l e r k , then the c l e r k must hold the same 
u n t i l an adm i n i s t r a t o r or executor i s appointed f o r the 
es t a t e whose duty i t Is to c o l l e c t the personal property of 
the deceased. Iowa P r a c t i c e , V o l . 3» Sec. 6 5 6 , page 457. 

If the estate of the deceased i s not probated according 
to Chapter 635 f Code 1958, then the property i s disposed of 
by the c l e r k i n accordance with s e c t i o n 6 3 6 .1, Code 1958. 

On the other hand, i f no h e i r s are found, and the body 
i s disposed of as provided above, the personal property held 
in the hands of the c l e r k would escheat to the s t a t e , 
according to the p r o v i s i o n s of s e c t i o n 636.50 et seq., 
Code 1958. 

Therefore, in answer to your problem, the county 
medical examiner Is under no duty to pay the b u r i a l expenses 
of a person who died w i t h i n h i s j u r I ( M i c t i o n . That property 
which has been turned over to the c l e r k of court should be 
disposed of e i t h e r by r e m i t t i n g the same to the duly appointed 
executor or adm i n i s t r a t o r of the est a t e or by having the 
same escheat to the State of Iowa. In view of the conclusion 
reached In t h i s o p i n i o n , It i s unnecessary to answer the other 
questions propounded in your l e t t e r . 

Yours very t r u l y , 

TWR:bl 
THE0D0R W. REHMANN, JR. 
A s s i s t a n t Attorney General 
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r.V.-/ . State of Iowa 
1 • V < • • DEPARTMENT OF JUSTICE 

Des Moines 

John J. O'Connor 
Chairman 
Iowa State Tax Commission 
State Office Building 
Des Moines, Iowa 

August 8, 1961 

Dear Mr. O'Connor.-

This will acknowledge receipt of your request for an Attorney General's 

Opinion dated March 8, 1961. Your question is: 

"The taxpayer is a resident of and employed in the State 
of Iowa. He owns twenty-five (25) farms in Minnesota. He rolrj 
one. He has paid income tax to the State of Minnesota on the 
capital gain realised from the sale of the farm. Minnesota is a • 
state with which Iowa has reciprocity. The problem is, is the 
capital gain realized from the sale of the farm in Minnesota subject 
to tax in Iowa ?" 

The applicable statute is 422.0 (1), Code of Iowa (1958): 

"422.8 Allocation,of income earned in Ifrtoa and other 
states. Under rules and regulalioni prescribed by the stMe tax 
commission, net income of individuals shall be allocated as follows; 

" I . Ir? the case of resident taxpayers, net income from the 
operation of a business in a state other than Iowa shall be allocated 
to such other state if a state income tax has been or will be paid on 
said net income to said other state and if said other st?te allows a 
similar allocation of net income from the operation of a business out
side said other state. Wet income from the operation of a business, 
as used in this section, shall not include salaries, commissions, 
fees, or other remuneration for personal or professional services." 

1955 A.G.O. 65, vue believe is conclusive in this matter. There, on 

page 67, it is stated: 
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"It should be noted that Section 422.8, as amended by 
H. F. 225, permits allocation only of 'net income from the operation 
of a business.1 Nothing in the Act indicates that the term 'operation' 
includes sale or disposal of the business. Therefore, when the busi
ness is sold, the capital gain or loss resulting therefrom is not subject 
to allocation but must be reflected in Iowa taxable income." 

Therefore, the answer to your question is yes, the capital gain realized from 

the sale of the farm in Minnesota is subject to Iowa Income Tax. 

Very truly yours, 

George W. Murray 
Special Assistant Attorney General 

GWM/WEA/bjf 

) 



TAXATION; Property Tax; Qualification of a widow for military service tax 
.exemption. Section 4TT.4, Code of Iowa, 1958. (ft) v ~> ? 

asst. »J*4st?c % , \ 4u^ra 

August 8, 1961 

Mr. H. Andrew Shili 
Assistant Webster County Attorney 
220-222 Sneil Building 
Fort Dodge, Iowa 

Dear Mr. Shilh 

This will acknowledge your request of June 22, 1961/ pertaining to 

the following facts: 

'V, a veteran of V>'orld War I, became deceased in the year 1957, 
leaving his wife, 'W, surviving him. In October, 1959, 'W was 
married to 'H1, and that marriage was annulled by Decree of a District 
Court in Iowa on December 7, I960. *W is the owner of property 
in her own right and has applied to the local assessor for a military 
service tax exemption for 1961 taxes due in 1962 on her property, 
claiming that she is the widow 'remaining unmarried' of 'V, and as 
such Is entitled to the exemption under the provisions of subsection 1 
of Section 427.4, Code of Iowa 195S. In view of the fact that 'W 
was in October, 1959, married to 'H( in a regular marriage ceremony 
and apparently had the intent to no longer remain the widow unmarried 
of 'V, the question is can 'IV* as a result of the annulment decree in 
her case qualify for the military service tax exemption as the 'widow 
remaining unmarried' of 'V'? 'W is not a war veteran herself. Her 
marriage to 'H' was annulled under Item 2 of Section 598.19, 1958 
Code of Iowa. Who qualifies as a 'widow remaining unmarried' as 
those words are used In subsection 1 of 1958 Code Section 427.4?" 

Section 427.4, Code of Iowa, 1958. 

"427,4 Exemptions to relatives. In case any person in the 
foregoing classifications does not claim any such exemption from taxation, 
it shall be allowed in the name of such person to the same extent on the 
property of any one of the following persons in the order named; 

"1. The wife, or widow remaining unmarried, of any such soldier/ 
marine, or nurse, where they are living together or were living together at 
the time of the death of such person." 
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For this purpose, there must be a distinction drawn between divorce 

and annulment. This was done in 1923-24 Repoit of Attorney General 330 

where it was stated; 

"The term 'divorce' denotes a dissolution or suspension by law 
of the marital relations. It means a dissolution of the bond of 
matrimony. When a marriage is dissolved, the action of the court pro
ceeds upon proof that a valid marriage existed and created rights and 
liability. The decree of divorce places the party in a new status of 
relationship and does not restore them to their former status. On the 
other hand, the decree of annulment declares in effect that no valid 
marriage ever existed and restores the party to their former position. 
The decree of divorce operates from the time it is rendered, but the decree 
of annulment relates back to the time the void marriage was entered into." 

In the Instant,situation, the widow may still qualify for the exemption 

since her intervening marriage was annulled end, thus, legally never took place. 

Her status prior to the annulled marriage is restored and she is entitled to the 

exemption as set out in the statute. 

Very truly yours, 

George W. Murray 
Special Assistant Attorney General 

GWM:MSB:fs 



COUNTIES AND COUNTY OFFICERS $ Board of supervisors --. There Is 
n e i t h e r Imp!led power nor express power In the board of supervisors 
to permit the c o n s t r u c t i o n of a b u i l d i n g on the county home grounds 
subject to purchase by the board a f t e r the b u i l d i n g has served 
the purposes of the b u i l d e r , ^ 7 £.M,ss ~? * j>fg'J-rr^ " * *-

U. ^7 A O ^ L t August 9, 1961 

Mr. F l o y d DeButts 
Marshall County Auditor 
Courthouse 
Marshal 1 town, Iowa 
Dear Mr* DeButts* 

Reference i s her e i n made to the conference of Monday, 
August 7th, w i t h you and c e r t a i n members of the Board of Super
v i s o r s , concerning the power of the Board to permit the construc
t i o n of a bui1ding on the county home grounds, subject to purchase 
by the Board a f t e r It has served the purposes of the b u i l d e r , 

I would advise thc-t the a u t h o r i t y of the Board of Supervisors 
derive:, from i t s express powers bestowed by the L e g i s l a t u r e , end 
from such other powers as are Incident and necessary to the f u l 
f i l l i n g of the express powers. 

However, i f i n d n e i t h e r express nor implied power in the 
Board to permit such c o n s t r u c t i o n on the county home grounds, 
nor to enter i n t o a con t r a c t of purchase f o r such b u i l d i n g . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:bl 
cc: E a r l Hoiloway, 

State Auditor's O f f i c e 



TAXATION* £roj»jrty Taxi Assss&aeni of tryst Property for real estate tax. 
Charitable traltts ~quafiT^ To* iu exemption in hands cf trustee. Section 
427.1(9), Cede ef to*a U958). jc *0 <,,->.•> .*,,•-/•> 

August Wt 1961 

1%. !?«x Sehrader 
Jonas County Attorney 
«£cmti cello, Iowa 

Oaar Mr. Schradcrt 

This will acknowledge your rarest of kley 24, 1961, pertaining 

t* the following facts: 

"Eiiciased with this letter you will find a copy of a wilt in ss/hich 
Item 7 sets up a trust with the frioniicetio State Bank as Trustee. 
This Will tfas tiled for probate and the trust is now in operation. 
The jrast property consists of a farm located in Cass Township, 
Jottts County, Iowa, which is leased for profit and the proceeds 
from that leasehold interest are used by tha Trustee to maintain a 
building comfBottly Galled a 'Youth Corner*. This 'Yuuth Center' 
was built with tmvuj im& the trust amounting to approximately 
$50,000 (tiiis is wholly my approximate figure mi I cmmi submit 
any jpreaf of tills), alartg will? the suji. ol appraxiaiatAty $30,000 
from the Jones County Fair Association. This building is used as 
a c6iar;«jr.Ky center in fdotiUcello. The Trustee charges' swall rentals 
far various usas cf the building arty* during the weak of the Jones 
Cotetiy Fair It bect^as the fair expasliion building and, of course, 
far one to use tha building «sne mu$t pay admission to the fair grounds. 

"The question that I have is whether the faun is exempt from assess-
went fur property tax purposes mi whether Irs building and laud known 
as ths iYeutH Center* Is exempt?*8 

Section 42?. 1(9), Code ef tern (19 SO), reads as follows*. 

*42?.X Exemptions. The following classes of property shall 
not be taxedt 

«# * * # 

w 9 . Frop*rty of religious, literary, and charitable societies. 
AH grounds and buildings uaad by library, scientific charitable, 
aenevaient, agricultural, and religious Institutions and societies solely 
for tbair appropriate objects, not exceeding three hundred twenty acres 

/. 
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in extent and not leased or otherwise used with a view to pecuniary 
profit. A l l deeds or leases by which such property is held shall fee 
filed for record before the properly heroin described shall be or iUed 
frair; me assessment/' 

Vihen determining the exempt nature of the farm and the "Youth Center*, 

one must took to the trust itself as a basis to allow the exemption. The 

deposition mm designed te qualify as a charitable trust* By the terms of the 

v i l l , Hit trustee was limited as to the types of beneficiaries that were to 

receive the bequests. In analyzing the precedents on the sublet, one finds 

that the beneficial Interest in the trnst determines the basic nature of the 

exemptlen. 

In SMc\M0rih Ctfltet-* v- Emm* County, 156 low? 52? 155 H**\ 394, 

It was held time- the status of property was determined by the nature of the 

beneficial interest. if* the Ellsworth case, property was given to a trustee as 

part of an endowment fund of the col tags. The Court defined "oimerfhtp* as 

meaning the equitable owner and, oven though the le§al title was in the trustee, 

the endowment fund had the equitable interest. This interest was deeded to be 

the point upon which to base the decision, the Court emphasized that the 

ultimate beneficiaries an the equitable owners. 

The use, rather than the classification, of the interest determines the 

exempt nature. The proceeds of the farm lease and the rentals of the Youth 

Center" are poured bask Into the trust carpus. The trustee, in his discretion, 

under the Will, may use this fund for charitable purpose as he deems dtslmd 

fey the testator. It roust be nolad that the "Youth Center" is used by many 
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groups, tutors Farmers of America, 4H and other civic organizations, without 

charge. In re Cooper, 229 Iowa 9 2 l j 295 N.W. 448, held that property 

in the hands tf the trustee was exempt if the property itself would qualify for 

the exemption under the statute. The fast that the bolder is a a m trustee- 1$ 

not a basis to deny the oxertpfclon. 

In McCetl v. Dallas County, 220 turn 434* 262 N.W. B24, property 

wai given.to a trustee to be used for school purpsses. The original worth of 

the property was approximately $12,000. Owing the years, the trostee invested 

tht money and obtained securities and the worth grew to $135,000. The Court 

enjoined collection of the property tax In that this property was held for school 

purposes and not for pecwlary profit- The fact that property appreciated in «atfue 

due to foreclosure and forfait'*** does not change th-a statu* of the trust pafpote* 

It m% also stated that none of tha proceeds am ever used to purchaso property, 

in the present situation, the proceeds are no!, used for pecuniary profit but to 

enhance the trust corpus and thereby create a largsr amount for the trustee to 

«ork with to fulfill the desired Intent of the testator. 

In a recent case, National Bank of Burlington v. Huneke, 250 lows 10S0j 

f© U*W.2d ?, « testator created a trust to b® used to build a hospital tc suit 

the needs of the community. The charges were to be on m "ability to pay basis" 

and then only to the extent of operating expenses* The Court held that fchs property 

MS exempt from the moneys and credits tax on the theory that the character of the 

trust dstemiines whether ths? exemption applies prior to or pending Its actual use. 

The character of the trust created in the present situation fs constructed with only 



Mt. Rex Schrader 

the charitable benefit as the theory for lite trustee to base his actions. The 

trustee Is responsible for carrying out the intent of the testator. Even though 

all of the property -has not bean exhausted, the nature or character af tbo trait 

is charitable and mmt be treated as such. 

The farm and the "Youth Center" are now being used to carry out the 

trust. Since ail the proceeds are being used to advance the character of I'm 

trust, tee is no vlt*w to pecuniary profit. As stated in the National Bank of 

Burlington case, supra, TH* type and character of the trust, not the trustee, 

Is what defcertninee its use and thus its eligibility to at tax exemption tenter the 

Statute." 

It is as3ijraed that the "Youth Center" is si l l i part of the trust corpus, 

since title Is still In the trustee. The farm and the "You*IT Center'" are analogous 

m 3 trustors folding a sbare cf stock, letting the income accumulate and then. 

distributing to the beneficiaries of the trust. In this ease, the "Youth Center*1 

is not a beneficiary but only a facility of the trust, for which the trustee is still 

accumulating income and waiting to distribute it to the beneficiaries set out in the 

Will. 

It Is,' therefore,' concluded that both the farm and the "Youth Center1* are 

exempt. The trustee may aocanmiate income and thereby increase the trust corpus 

before distributing tt to the beneficiaries described in the will* Since the nature 

of the trust is charitable, the trust corpus is exempt while in the hands.of the 

trustee. 

Very truly yours, 

George w. ftlunay 
S v ^ j ^ S t ; f s Special Assistant Attorney Genera! 



COUNTIES AND COUNTY OFFICERS: Contracts f o r c o n s t r u c t i o n 
1. The requirement of se c t i o n 3u3.no, code 195b". r e q u i r i n g 
a d v e r t i s i n g and p u b l i c l e t t i n g on con t r a c t s i n v o l v i n g more 
than $5,000, is r e s t r i c t e d to c o n t r a c t s f o r c o n s t r u c t i o n . 2. 
The power of the highway commission over such c o n t r a c t s , under 
s e c t i o n 309.80, Code 1958, Is l i m i t e d to the approval of 

in which you submitted the f o l l o w i n g : 
" I would appreciate an o p i n i o n In regards to a matter 

p e r t a i n i n g to maintenance of a bridge on a secondary road 
In Tama County, Iowa. 

"Tama County has a maintenance expenditure on an expen
s i v e bridge coming up In the neighborhood of $12,000. That 
only a few co n s t r u c t o r s In the State of Iowa are q u a l i f i e d 
to do the work and I t w i l l cost a p p r o p r i a t e l y $4000 more to 
have a l e t t i n g and b i d s on such work, 

" I t i s my understanding that there has been somewhat 
d i f f e r e n c e of opinion i n the State Highway Department that 
has t o approve t h i s matter whether or not on maintenance you 
have to have a b i d and l e t t i n g under Se c t i o n 309*80 of the 
Code or tha t a b i d and l e t t i n g i s required as on c o n s t r u c t i o n 
work under 309.40* The question I would l i k e to submit Is 
the f o l l o w i n g : 

"Does the County have to a d v e r t i s e and have a p u b l i c 
l e t t i n g on a maintenance expenditure of more than $2000 as 
set f o r t h In Section 309.80 of the 1958 Code of Iowa? This 
S e c t i o n s t a t e s that only the approval of the State Highway 
Commission must f i r s t be obtained and does not s t a t e that 
I t i s necessary to a d v e r t i s e and have a p u b l i c l e t t i n g . I 
understand under Section 309.40 t h i s a p p l i e s to c o n s t r u c t i o n 
work and m a t e r i a l s f o r bridges but not maintenance. 

" I understand there ere q u i t e a number of Attorney 
General's Opinions which I do not have i n regards to 
t h i s matter. There i s one I n o t i c e d In the Annotation 
i n 1938, Page 188 which held t h a t S e c t i o n 309.40 r e q u i r 
ing advertisement f o r b i d s end a p u b l i c l e t t i n g that t h i s 
S e c t i o n only contemplated c o n s t r u c t i o n . My question per
t a i n s only to maintenance end I t Is my thought that under 
Sec t i o n 309.80 that no advertisement or p u b l i c l e t t i n g on 

Mr, Welter J . W l l l e t t 
County Attorney of tea County Tama, Iowa 
Oear Wal t : 

This w i l l acknowledge r e c e i p t of yours of the 24th i n s t . 

http://3u3.no
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County Attorney of Tama County »2» 
August 10, 1961 

not 
maintenance Is necessary, i f t h i s i s / t r u e then i t w i l l 
c ost the Counties thousands of d o l l a r s unnecessary f o r 
every small maintenance j o b over $2000,00. I t would 
appear that the Intent of the s t a t u t e on maintenance 
would not require an advertisement and p u b l i c l e t t i n g , 

" I would appreciate an Informal l e t t e r or op i n i o n 
i f you care to make one on t h i s q u estion," 

In reply thereto I advise as f o l l o w s . 
1. Insofar as Section 309.40, Code 1958, Is concerned 

i t has been the view of the Department that the p r o v i s i o n s t h e r e i n 
In the making of co n t r a c t s where they involve more than $5,000, 
r e q u i r i n g a d v e r t i s i n g and the p u b l i c l e t t i n g Is r e s t r i c t e d to con
t r a c t s f o r c o n s t r u c t i o n . This i s shown by opinion appearing In the 
Report f o r 133d, Page 188, to which you r e f e r , where i t i s state d : 

"AprII 26, 1937. Mr. Richard A. Stewart, County Attorney 
Washington, Iowa: Replying to your i n q u i r y of t h i s date as 
to whether Section 4644-c42 of the Code contemplates construc
t i o n work only, or Is intended to cover road c o n s t r u c t i o n and 
maintenance, i t i s our opi n i o n that s a i d s e c t i o n a p p l i e s to 
co n s t r u c t i o n only." 

and to an opi n i o n appearing i n the report of t h i s Department f o r 
the year 1936, Page 45, where i t Is s a i d : 

"BOARD OF SUPERVISORS: COUNTY SECONDARY ROADS: PUR
CHASE OF MATERIALS FOR ROAD MAINTENANCE WORK: 

'"That s e c t i o n (4644-c42) does not req u i r e the Board 
of Supervisors to purchase m a t e r i a l s which are to be used In 
the maintenance of secondary roads by a d v e r t i s i n g f o r b i d s ' " . 

The foregoing represents the continuin9 view of the Department. 
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County Attorney of Tama County 
August 10, 196l 

2. Insofar as the bearing that Section 309*80, has 
upon the problem I am of the opinion that the power of the 
Highway Commlssion in respect to the question under d i s c u s s i o n 
i s not o r i g i n a l but i s l i m i t e d to the approval of an act or 
th i n g done by another. Thus the question whether the Sect ion 
309.80, requires the making of a co n t r a c t a f t e r a p u b l i c l e t t i n g 
i s not a part of the power of approval vested In the Highway 
Commission. The meaning of that term as used in s t a t u t e s v e s t i n g 
in publ t c - o f f i c i a f s . the power of approval had the cons I deration 
of t h i s Department in the opinion issued J u l y 7, 1961, where i t 
was st a t e d : 

"Answer to your question Inheres In the f o l l o w i n g 
language contained in the foregoing Section 1, to w i t : 

•"subject to the approval of the executive c o u n c i l 
of the s t a t e , " ' 

" A f t e r making the a p p r o p r i a t i o n of $1,406,442.43, I t 
I s , according t o the Act, " t o be used, under the d i r e c t i o n 
of the Iowa employment s e c u r i t y commission, subject to the 
approval of the executive c o u n c i l of the s t a t e , " . 

" I am of the opinion that such language does not invest 
the executive c o u n c i l w i t h o r i g i n a l power to s u b s t i t u t e i t s 
own judgment as opposed to that of the Iowa Employment Security-
Commission i n the purchase of the b o i l e r s c e s c r i b e d in your 
l e t t e r . Their power, under the p r o v i s i o n s of Senate F i l e 447 
heretofore quoted i s described t h e r e i n as 'an approval' of the 
expenditure of the money under the d i r e c t i o n of the Iowa 
Employment S e c u r i t y Commission. Such language 'subject to the 
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approval' has had c o n s i d e r a t i o n and judgment of the 
Supreme Court of Iowa in the case of State v. Rhein, 
Treasurer, 149 Iowa 76, 81, wherein i t was s t a t e d : 

' " I t i s a very common expedient i n the making of C o n s t i t u 
t i o n s end s t a t u t e s to vest power to appoint or designate 
i n one o f f i c e r or board subject to the approval of another 
o f f i c e r or board, and, so f a r as we know, no s i n g l e i n 
stance has ever a r i s e n where i t has been held that the 
o f f i c e r or body which i s given the power of approval only 
may assume or e x e r c i s e the power of s e l e c t i o n or appoint
ment. To 'approve* or give 'approval' i s i n I t s e s s e n t i a l 
and most obvious meaning to confirm, r a t i f y , s a n c t i o n , or 
consent to some act or t h i n g done by another. See Webster's 
In t e r n a t i o n a l D i c t i o n a r y . A l s o , i l l u s t r a t i n g in some measure 
the meaning of 'approval* as used in s t a t u t e s , see State 
v. Smith, 23 Mont. 44 (57 Pec. 449); 

Cosner v. Supervisors, 58 C a l . 274; 
Thaw v. R i t c h i e , 5 Mackey (D.C.) 200; 
Board v. C i t y , 5 Okie. 82 (48 Pac. 103). 

To a r r i v e at any other conclusion than we have indic a t e d 
r e quires a reading i n t o the s t a t u t e of much that Is n e i t h e r 
expressed nor n e c e s s a r i l y implied, and to t r e a t , as obscure 
and ambiguous language which seems to us to be reasonably 
c l e a r and perspicuous."' 
"The foregoing appears to be the general r u l e according to 

WORDS AND PHRASES, Volume 3A, page 505, where, on the a u t h o r i t y 
of In re Roonev. II N.E.2d 591, 592, 298 Mass. 430, i t i s s a i d : 

"'Approval', when It appears in s t a t u t e s , g e n e r a l l y 
means a f f i r m a t i v e s a n ction by one person or by a body 
of persons of precedent act of another person or body 
of persons. 1" 

Very t r u l y , 

OS:EPS 
OSCAR STRAUSS 
FIRST ASSISTANT ATTORNEY GENERAL 



COUNTIES AND COUNTY OFFICERS: Combination of o f f i c e s — 1, Insofar 
as a proposed combining of the o f f i c e s of county recorder and county 
c l e r k , form of p e t i t i o n Is approved subject to suggested changes. 
2. Proposal may be submitted to e l e c t o r s at a s p e c i a l e l e c t i o n , 
which may be held at the same time as the primary e j e c t i o n to be 
held in 1962, 3 , i n s o f a r as f i x i n g the s a l a r y a r i s i n g out of 
the combining of such o f f i c e s , s e c t i o n 6 of Ch, 189, Acts 59th 
G, A* would c o n t r o l the f i x i n g of such s a l a r y , and not the pro
v i s i o n s of s e c t i o n 5» Ch. 253, Acts 58th G. A, A -J ..; C 

Ca&jS> >?/.\ • c - : " > s/i ' N ) #&f-
August 14, 1961 

Honorable Lawrence D# Carstensen 
S t a t e Representative 
505 Wilson B u i l d i n g 
C l i n t o n , Iowa 
Dear Mr* Carstensen: 

This w i l l acknowledge r e c e i p t of yours of the 28th u l t . , 
in which you submitted the f o l l o w i n g : 

"The 58th General Assembly enacted i n t o law Senate 
F i l e 346. which provides f o r the combining of the d u t i e s 
of c e r t a i n county o f f i c e r s and employees. 

" I t Is contemplated that p e t i t i o n s w i l l be c i r c u l a t e d 
In the near f u t u r e In C l i n t o n County, Iowa, requesting the 
c a l l i n g of an e l e c t i o n on the question of combining the 
o f f i c e s of the County Recorder and C l e r k of the D i s t r i c t 
Court. A copy of the proposed p e t i t i o n i s enclosed. 

"In connection with the use of Senate F i l e 346, 
being Chapter 253 of the Acts of the 58th General Assembly, 
you are r e s p e c t f u l l y requested t o advise as f o l l o w s : 

"1. i s the p e t i t i o n submitted In proper and adequate 
form? 

M2» Would I t be proper f o r the Board of Supervisors 
to h o ld the e l e c t i o n on the question at the same time as 
the 1962 primary Is held? 

"3, It Is noted that S e c t i o n 5 of Chapter 253 provides 
that the s a l a r y w i l l be set by the Board of Supervisors; 
however the 59th General Assembly, In Section 6 of House 
F i l e 461, provided that If any county o f f i c e s or p o s i t i o n s 
are combined the s a l a r y thereof s h e l l be t h i r t y per cent 
greater than the s a l a r y otherwise e s t a b l i s h e d f o r such 
o f f i c e . Are we c o r r e c t In our assumption that House F i l e 
461 w i l l p r e v a i l " 
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In r e p l y t h e r e t o , we would suggest the f o l l o w i n g ; 
1* That, i n s o f a r as question number 1 i s concerned,' 

instead of using the general language of the s t a t u t e , that the 
p e t i t i o n of the e l e c t o r s "equal In number to twenty-five percent 
(25%) of the votes cast f o r any county o f f i c e r e c e i v i n g the 
greatest number of votes in the l a s t preceding general e l e c t i o n " 
there should be s u b s t i t u t e d t h e r e f o r the p a r t i c u l a r county o f f i c 
which received the greatest number of votes i n the preceding 
general e l e c t i o n . 

2. If the p e t i t i o n be changed in the above p a r t i c u l a r , I 
suggest the use of the s t a t u t o r y word '•proposal" instead of 
" p r o p o s i t i o n " . Otherwise, the p e t i t i o n appears to be in proper 
form. 

3. In answer to your question number 2, I would advise 
that the e l e c t i o n authorized by s e c t i o n 1 of Chapter 253, Acts 
of the 58th General Assembly, to be c a l l e d by the Board of 
Su p e r v i s o r s , Is a s p e c i a l e l e c t i o n w i t h i n the p r o v i s i o n s of 
s e c t i o n 49.2(3)* Code 1958, p r o v i d i n g as f o l l o w s : 

"49,2 Terms defined. For the purposes of t h i s 
chapter: * * * 

"3. The term • s p e c i a l e l e c t i o n ' means any other 
e l e c t i o n h eld f o r any purpose auth o r i z e d or re q u i r e d by 
law.", 

and may be he l d at the same time as the primary e l e c t i o n to be 
held in 1962. See opi n i o n of the Attorney General appearing in 
the Report f o r 1938 at page 659, 

4 . in answer to your question number 3, I agree with you 
that s e c t i o n 6 of Chapter 189, Laws of the 59th General Assembly 
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p r o v i d i n g w i t h respect t o the s a l a r y of the combined o f f i c e s 
as f o l l o w s i 

"SEC. 6. I f any county o f f i c e s or p o s i t i o n s are 
combined, the s a l a r y thereof s h a l l be 30% greater than 
the s a l a r y otherwise e s t a b l i s h e d f o r such o f f i c e . The 
s a l a r y f o r deputy county o f f i c e r s s h a l l , nonetheless, 
continue t o be based on that s a l a r y which would be 
drawn by the p r i n c i p a l o f f i c e r If combination of o f f i c e s 
had not been e f f e c t e d , " , 

Is an implied repeal o f s e c t i o n 5 of Chapter 253, Acts of the 
58th General Assembly, which provided, so f a r as a p p l i c a b l e , 
the f o l l o w i n g : 

"SEC, 5* When the d u t i e s of any o f f i c e r or 
employee named In s e c t i o n one (1) of t h i s Act are 
assigned to an e l e c t i v e o f f i c e r designated i n such 
s e c t i o n , the board of s u p e r v i s o r s may s e t the s a l a r y 
f o r such e l e c t i v e o f f i c e r In l i e u of the s a l a r y pro
vided In chapter three hundred f o r t y (340), Code 1958, 
* # * •* t 

and that the act of the 59th General Assembly w i l l p r e v a i l . 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:b) 



HEALTHj Comm1ssIon _on A1cohp11sm -- a p p r o p r i a t i o n s -- Under the 
p r o v i s i o n s of Sec, 2, Ch. 104, Laws of the 59th 6. A., none of 
the funds appropriated t h e r e i n ($25,000.00) can be used by or 
placed under the c o n t r o l of the Iowa Commission on Alcoholism. 

Edmund G« Zimmerer, M, P. 
Commissioner of P u b l i c Health 
L O C A L 
Dear Cr, Zimmerer* 

Reference Is made to your l e t t e r of J u l y 31» 1961, 
reading as f o l l o w s : 

"With reference to the b i l l r e l a t i n g to alcohollc« 
and a l c o h o l i s m , I should Ilk© an o p i n i o n as to the 
i n t e r p r e t a t i o n of the second (2) s e c t i o n which s t a t e s : 

"•There i s hereby e s t a b l i s h e d w i t h i n the State 
Department of Haalth the Iowa Commission on Alcoholism 
and there Is hereby appropriated to the S t c t e Board of 
Regents f o r the Psychopathic h o s p i t a l at lowa C i t y t o 
f u r t h e r the research s t u d i e s of a l c o h o l i s m the sum of 
twenty-five thousand ($25,000,00) d o l l a r s out of the 
funds of the Liquor Control Commission, 1 

" I s t h i s money or any p a r t of I t f o r the use of 
or under c o n t r o l of the lowa Commission on Alcohol ism?" 
In r e p l y t h e r e t o , we beg t o advise: 
The fundamental r u l e of c o n s t r u c t i o n Is to a s c e r t a i n and 

? lve e f f e c t to the i n t e n t i o n of the L e g i s l a t u r e as expressed 
n the s t a t u t e . In the c o n s i d e r a t i o n of the question presented 

h e r e i n , there must be added the f u r t h e r c a r d i n a l r u l e that 
where a s t a t u t e Is p l a i n and unambiguous, there Is no room f o r 
c o n s t r u c t i o n . 

The o r i g i n a l b i l l , House F i l e 288, as f i l e d i n the House 
of Representatives, contained t h i s p r o v i s i o n , t o w i t : 

"Sec, 2, There i s hereby e s t a b l i s h e d , w t t h i n 
the s t a t e department of h e a l t h , the lowa commission 

August 14, 1961 



Edmund a, Zlmmerer, H. 0. -2 August 14, 1961 

on a l c o h o l i s m and assigned t o I t the sum of f i f t y 
thousand (50,000) d o l l a r s out of the funds of the 
l i q u o r c o n t r o l commission. * * * * * 

The Committee on Appropriations f i l e d an amendment which 
was adopted and Is now contained In the present law, in Sec* 2 
of Chapter 104, taws of the 59th General ^-.semfaly, as quoted 
above In your l e t t e r . 

This o b v i o u s l y shows the i n t e n t of the L e g i s l a t u r e i n 
adopting the law i n I t s present form, and where the language 
of the s t a t u t e i s so p l a i n and unambiguous, there i s no room 
f o r c o n s t r u c t i o n * 

Therefore, i t Is our considered o p i n i o n , in answer to your 
q u e s t i o n , that none of the funds appropriated by Section 2 of 
Chapter 104, Lews of the 59*n G. A,, can be used by or placed 
under the c o n t r o l of the lowa Commission on Al c o h o l i s m , 

Respectful 1y submitted, 

FRANK BIANCO 
A s s i s t a n t Attorney General 

FDSsbl 



COURTS: Expenses of d i s t r i c t judge Neither the county 
general fund nor the court expense fund i s a v a i l a b l e f o r payment 
of rent f o r an o f f i c e of judge of the d i s t r i c t cour^ outside 
the courthouse. (<Jv'/Z,&xs^ -f0 t$&&~<><^; ^A^O 

Palo A l t o County Attorney 
Emmetsburg, lowa 
Dear Charley: 

This w i l l acknowledge r e c e i p t of yours of the 17th u l t . , 
In which you submitted the f o l l o w i n g : 

"I have been asked by the Aud i t o r of Palo A l t o 
County and by one of the Judges of the Fourteenth 
J u d i c i a l D i s t r i c t to ob t a i n a c u r r e n t o p i n i o n of your 
o f f i c e based upon the f o l l o w i n g f a c t s : 

"The Palo A l t o County Courthouse Is small and 
undersized and our general fund, according to the recent 
report of the State Auditor Is In c r i t i c a l shape. Our 
Courtroom Is equipped with two conference rooms of which 
one Is being c u r r e n t l y used as a Judges chamber. One of 
the Judges of the Fourteenth J u d i c i a l D i s t r i c t r e s i d e s 
In our County and ts f i n d i n g the Courthouse g r o s s l y 
Inadequate as i t i s not heated In the evenings or over 
the weekend when he i s most l i k e l y t o be using the 
f a c i l i t i e s . (Not to mention the f a c t that the o n l y 
restrooms are located in the basement whereas the 
Courtroom and two a d j o i n i n g roomstare on the second 
f l o o r ) . U n t i l the l a s t A u d i t , the judge rented a 
moderate o f f i c e o u t s i d e of the Courthouse and the Board 
of Supervisors honored monthly claims f o r r e n t a l payment 
from the General fund, however, upon being otherwise 
informed by the State A u d i t o r , no f u r t h e r claims have 
been honored. 

"My question Is can r e n t a l f o r o u t s i d e o f f i c e space 
f o r judges be reimbursed from e i t h e r the County General 
fund f o r the Court expense fund? 

August 14, 1961 

M r C c h a r l e s H. Barlow 



Mr, Charles H. Barlow -2- August 14, 1061 

"My review of the s t a t u t e s and annotations i n d i c a t e s 
the Opinions of the Attorney General 1938 p, 81 held, that 
the cost of r o u t i n e business of the court such as the 
f u r n i s h i n g of quarters i s a general fund o b l i g a t i o n , how
ever, I note that Section 444*10 was amended by Acts of 
the 50th General Assembly by d e l e t i n g words 'by reason 
of e x t r a o r d i n a r y or unusual l i t i g a t i o n 1 and by Including 
' a l l expenses Incident to the maintenance and operation 
of the c o u r t s ' . This amendment would appear to have 
broadened the Section c o n s i d e r a b l y . 

" i n Opinion of the Attorney General 1938 pages 224-
230 appears that which I w i l l p o l i t e l y r e f e r to as 'dictum' 
to the h e r e i n question as answer B (p. 229) passes upon the 
question of maintenance rather than f u r n i s h i n g of q u a r t e r s , 
however I t c i t e s Code Section 332.3(15) Code of lowa s t a t i n g 
that such expenses f o r maintenance c o n s t i t u t e s an o b l i g a t i o n 
on part of the Board of Supervisors and t h e r e f o r e , Is an 
O b l i g a t i o n of the general fund. Notwithstanding the above 
o p i n i o n , I would l i k e to submit that ( b e l i e v e that reim
bursement of r e n t a l payment f o r Judges quarters from the 
Court expense fund should be a l e g i t i m a t e expenditure In 
view of the f a c t that In our p a r t i c u l a r f i n a n c i a l circum
stances, a l l of the t e s t s set out In Opinion of the 
Attorney General 1948 as appear on page 227 are met In 
that (1) a monthly r e n t a l i s capable of being budgeted 
(2) our general fund Is I n s u f f i c i e n t and our Court expense 
fund has been p r e v i o u s l y e s t a b l I s h e d (3) a d d i t i o n a l and 
p r a c t i c a l court f a c i l i t i e s are necessary (4) I t s use 
should be an I n c i d e n t a l court purpose (5) the l e v y i i s 
s t i l l necessary f o r the operation of our county ( r e q u i r e 
ment #6 was deleted per Acts of the 58th General Assembly). 

"Although Section 332.3(15) s t a t e s that the Board of 
Supervisors s h a l l have the power '15. To b u i l d , equip, 
and keep In r e p a i r the necessary b u i l d i n g s f o r the use of 
the county and of the C o u r t s 1 . , please note that our 
general fund Is i n no c o n d i t i o n to so provide a d d i t i o n a l 
necessary f a c i l i t i e s and we have been advised by repre
s e n t a t i v e s of the State Auditor's O f f i c e that Judges 
cannot be reimbursed out of the general fund f o r r e n t a l 
expenditures s i n c e they are not County O f f i c e r s w i t h i n 
the contemplation of Section 332,9 Code of lowa 1958. 

" I t Is hoped that the broadened Section 444,10 Is 
susceptive of a f a v o r a b l e i n t e r p r e t a t i o n on t h i s question 
since I b e l i e v e that reasonable Judges o f f i c e quarters 
should c o n s t i t u t e reasonable and necessary court expenses." 



Mr. Charles H. Barlow - 3 - August 14, 1961 

In r e p l y t h e r e t o , I would advise you that the problem 
as set f o r t h In your l e t t e r has had the c a r e f u l c o n s i d e r a t i o n 
of the department, but we f i n d no a u t h o r i t y f o r the use of the 
general fund to pay the expenses of p r o v i d i n g quarters f o r the 
r e s i d e n t judge, nor do we think the court expense fund i s 
a v a i l a b l e f o r t h i s purpose. 

The o p i n i o n of the department with respect to the use 
of the court expense fund, appearing in the Report f o r 1948 
at page 22.4, does not, we b e l i e v e , J u s t i f y extending i t s use 
f o r the purpose described. It i s p r o p e r l y an expense of a 
judge, but not one f o r which there i s a u t h o r i t y to pay. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:bl 



COURTS: Court reporters Court re p o r t e r s are p u b l i c o f f i c e r s 
and that s t a t u s is not changed to that of employer and employee 
by House F i l e 461i 59th G. A., now Ch. 189, Acts of the 59th G. A. 

August 14, 1961 

Thomas E. Tucker 
Deputy County Attorney 
F o r t Madison, lowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 17th 
i n s t . i n which you submitted the f o l l o w i n g : 

"Mr. Burton Boudreau, the Court Reporter f o r the 
F i r s t J u d i c i a l D i s t r i c t , has informed me of h i s request 
f o r an i n t e r p r e t a t i o n of lowa Code Section 605.8 as i t 
was amended by the 59th General Assembly, and your rep l y 
of J u l y lOv 

" S e c t i o h 605.8 of the 1958 Code of lowa, a f t e r the 
amendment of the 59th General Assembly, s t a t e s : 

Shorthand Reporters of the D i s t r i c t Court s h a l l be 
paid $27.50 per day f o r each days attendance upon 
s a i d Court, or employment, under the d i r e c t i o n of 
the Judge, out of the County Treasury where such 
Court i s hel d , upon the c e r t i f i c a t e of the Judge 
ho l d i n g the Court, or d i r e c t i n g the employment, 
provided however, that the maximum compensation 
f o r one day attendance at Court s h a l l not exceed 
perdiem he r e i n designated. Payments s h a i l be made 
at l e a s t once each month. 

"My question Is, does the a d d i t i o n of the words, 
"or employment" and "or d i r e c t i n g the employment" now make 
the Court Reporter a regular f u l l time employee e n t i t l e d to 
compensation f o r each day he reports to work, or i s he s t i l l 
under the d i r e c t i o n of the Court and h i s working days, e i t h e r 
In Court or out of Court, depend s o l e l y upon the d i r e c t i o n 
of the Judge? 

"Thank you very much f o r your a t t e n t i o n to t h i s matter 
Yours very t r u l y 
/ s / Thomas E. Tucker 
Deputy County Attorney" 



Thomas E. Tucker 
Deputy County Attorney -2-

In r e p l y to your question w i t h regard to the use of 
the words "or employment" and "or d i r e c t i n g the employment" 
has upon the stat u s of shorthand r e p o r t e r s i n t h e i r r e l a t i o n 
to the d i s t r i c t c o u r t s , I would advise as f o l l o w s . 

While such words o r d i n a r i l y imply the r e l a t i o n s h i p of 
master and servant or employer and employee, I am of the opinion 
that i n the conteKt used there i s n e i t h e r express or Implied i n 
tent of the l e g i s l a t u r e to e s t a b l i s h such r e l a t i o n s h i p between 
the court reporter and the courts they may serve. A l l that the 
language does i s tp enlarge the area of court r e p o r t e r s * s e r v i c e s . 
It w i l l be observed that the court r e p o r t e r s are holders of p u b l i c 
o f f i c e created by s t a t u t e and by s t a t u t e t h e i r d u t i e s p r e s c r i b e d . 
See Sections 605.6 - 605.7, Code of 1958. This d i f f e r e n c e between 
p u b l i c o f f i c e and p u b l i c employment i s described in kZ American 
Jurisprudence t i t l e P u b l i c O f f i c e r s , Page 889, in the f o l l o w i n g 
termsj 

" P u b l i c o f f i c e , as hereinbefore defined and character
i z e d , i s i n a sense an employment, and i s very often r e f e r r e d 
to as such, But there i s a d i s t i n c t i o n between a p u b l i c of
f i c e and a p u b l i c employment which i s not always c l e a r l y 
marked by j u d i c i a l expression and Is f r e q u e n t l y shadowy and 
d i f f i c u l t to t r a c e . The d i s t i n c t i o n , however, i s one which 
in many instances becomes important and which the courts are 
c a l l e d upon to observe. Although every p u b l i c o f f i c e may be 
an employment, every p u b l i c employment Is not an o f f i c e , and 
the word "employee" as used In s t a t u t e s has in many cases 
been construed as not Including o f f i c e r s . 



Thomas E. Tucker 
Oeputy County Attorney -3-

"When a question a r i s e s whether a p a r t i c u l a r p o s i t i o n 
in the p u b l i c s e r v i c e i s an o f f i c e or an employment merely, 
recourse roust be had to the d i s t i n g u i s h i n g c r i t e r i a or 
elements of p u b l i c o f f i c e . These have been set f o r t h and 
e x p l a i n e d i n previous s e c t i o n s and need only be summarized 
here. B r i e f l y s t a t e d , a p o s i t i o n i s a p u b l i c o f f i c e when 
i t i s created by law, w i t h d u t i e s cast on the incumbent 
which involve some p o r t i o n of the sovereign power and i n 
the performance of which the p u b l i c i s concerned, and Which 
a l s o are c o n t i n u i n g in t h e i r nature and not occasional or 
I n t e r m i t t e n t ; while a p u b l i c employment, on the other hand, 
i s a p o s i t i o n in the p u b l i c s e r v i c e which lacks s u f f i c i e n t 
of the foregoing elements or c h a r a c t e r i s t i c s to make i t an 
o f f i c e , " 

By reason of the foregoing i am of the opinion that the S e c t i o n 
605.8, 1958 Code as amended by House F i l e 461, 59th General 

• i ' 

assembly does not convert the o f f i c e of court reporter i n t o 
an employment and such reporter s h a l l perform h i s o f f i c i a l 
d u t i e s as p r e s c r i b e d by s t a t u t e . 

Very t r u l y , 

OSCAR STRAUSS 
FIRST ASSISTANT ATTORNEY GENERAL 

0S:EPS 



STATE OFFICERS AND DEPARTMENTS: Mine Inspector — Section 82.18 t h 

does not give the mine Inspector a u t h o r i t y to require/an abandoned 
mine be resealed or r e f i l l e d If the o r i g i n a l seal or f i l l proves 
Inadequate, An owner, operator, l e s s e e , or agent Is not c r i m i n a l l y 
l i a b l e under s e c t i o n 82.18 f o r f a l l i n g to resea! or r e f i l l s a i d 
m,nc* C^rJe^u. To 0 ^ / ^ . 1 / 5 , ^ ^ - ^ August x k f i m 

Mr* James D* Jenkins 
Monroe County Attorney 
A l b l e , lowa 
Dear Mr* Jenkins: 

This i s to acknowledge r e c e i p t of your recent l e t t e r . In 
which you reque&t an o p i n i o n of t h i s o f f i c e , and In which you 
s t a t e d th© f o l l o w i n g ! 

"On the 22nd day of J u l y , I960, m abandoned mine 
was f i l l e d and sealed by the then leasee of the mine, 
Darwin Gordon of Bu say, lowa* The csine was a slope mine 
and the p a r t i c u l a r s h a f t f i l l e d was an ©ir s h a f t . The 
mine was In f a c t sealed oh the 52nd day of J u l y , snd on 
the 23rd day of July,' I960, the l o c a l wine in s p e c t o r , 
Mr. Dean Aubrey, approved the s e a l , 

" i n December of I960 t h i s matter was again brought 
to Mr. Aubrey's'attention and the s i t u a t i o n was i n v e s t i g a t e d . 
At t h a t time Mr.- Aubrey advises me that the f i l l had s e t t l e d 
approximately 75 f e e t end was a t that time and has been 
Bine® In a dangerous c o n d i t i o n * 

"SectIon 82,18 of the 195& Code of lowa provides: 
o l I t s h a l l be the duty of the owner, l e s s e e , operator 

of the mine or owner of land on which mine i s located to 
permanently f i l l , or seal a l l openings to the sane immediately 
a f t e r I t i s f i n i s h e d or abandoned .w- v .' 1 

"'Any owner, lessee, o p e r a t o r , or ©gent thereof, or 
o f f i c e r , or agent of any f i r m or c o r p o r a t i o n , r e f u s i n g or 
n e g l e c t i n g t o comply wi t h the p r o v i s i o n s of S e c t i o n 81,18 
. . • s h a l l be f i n e d not exceeding $300,00 or be Imprisoned 
i n the county j a i l not exceeding s i x months, or both,' 

"1 am advised by Mr, Aubrey that under date of May 31, 
I960, he has an o p i n i o n d i r e c t e d to him from Frank C r a i g , 



Mr. James D. J-«k'ins August }k, IS&I 

A s s i s t a n t Attorney-General, i n which Section 82.18 i s 
construed. That opinion involved « s i m i l a r s i t u a t i o n 
although f t had an element of time In I t t h a t Is not" 
present here. In the o p i n i o n r e f e r r e d t o the mine 
involved was abandoned in 1935. Section 82.18, according 
t o t h i s o p i n i o n , was not e f f e c t i v e u n t i l J u l y 4, 1935. 
That o p i n i o n c o u l d have been and apparently was decided 
on the ground that s t a t u t e s of t h i s nature may not act 
r e t r o a c t i v e l y and h e l d t h a t the n i n e owner was under no 
f u r t h e r o b l i g a t i o n t o r e f i l l and r e s e a l s a i d s h a f t . 
However, the o p i n i o n goes somewhat f a r t h e r than t h i s and 
s t a t e s that In the event the mine i s permanently f i l l e d 
o r s ealed immediately a f t e r abandonment and the f i l l i s 
approved by the mine Inspector S e c t i o n 82,18 i s s a t i s f i e d 
and the mine inspector has no f u r t h e r a u t h o r i t y to r e q u i r e 
the mine to be r e f i l l e d or repealed i f the f i l l o r seal 
subsequently proves to be inadequate, 

! I t Is the l a t t e r p a r t of t h i s o p i n i o n which appears 
to be a volunteer statement by the w r i t e r of t h i s o p i n i o n 
that i s causing some d i f f i c u l t y in our present case. 

"Mr, Aubrey and I a f t e r having discussed the matter 
have f e l t t hat a review of t h i s d e c i s i o n by your o f f i c e 
might be a d v i s a b l e In l i g h t of t h i s p a r t i c u l a r s i t u a t i o n . 

*'Hy q u e s t i o n , t h e r e f o r e , i s th i s; 
"Where a mine has been sealed and f i l l e d in accordance 

w i t h the p r o v i s i o n s of Section 82.18 and has been approved by 
the mine Inspector, but the f i l l l a t e r proves to be inadequate 
and i s in such c o n d i t i o n t h a t a person or animal mey f a i 1 
Into the abandoned mine, Is the owner, les s e e , operator, 
or agent thereof c r i m i n a l l y l i a b l e under the p r o v i s i o n s of 
S e c t i o n 82.21 f o r f a i l u r e to permanently f i l l or s e a l s a i d 
mine?" 

Although s e c t i o n 82,18 has been amended by Chapter 80, 
s e c t i o n 5# Laws of the 59th General Assembly, s a i d amendments do 
not a f f e c t the question about which you Inquire, You have refarre6 
In your l e t t e r to the o p i n i o n of t h i s o f f i c e from Mr. Frank C r e l g 
t o Mr. W. Dear Aubrey, dated May 31» i960, i t i s my opinion that 
your question i s answered by Mr, Craig's o p i n i o n , copy of which i s 
enclosed, and in which he states, that i f a l l the openings to an 
abandoned mine are permanently f i l l e d or sealed Immediately a f t e r 
the mine Is abandoned end the f i l l or s e a l Is ©pproved by the 
Mine i n s p e c t o r , the p r o v i s i o n s of s e c t i o n 82,18, 1958 Code of 
lowa, are s a t i s f i e d and s a i d s e c t i o n does not give the Mine 
Inspector a u t h o r i t y to r e q u i r e the mine t o be r e f i l l e d or 
repealed i f the f i l l or seal subsequent!y proves to be inadequate. 



Mr. Janes f\ Jenkins 3- August 14, 196I 

However, i t would seem that the danger created by the 
mine s p e c i f i e d In your l e t t e r might we!1 be e l i m i n a t e s by an 
a c t i o n t o abate a p u b l i c nuisance. 

Therefore, on the b a s i s of the a u t h o r i t y and reasoning 
s e t f o r t h In the Opinion of Mr, C r a i g , th® answer to your 
question i s in the negative. 

Very t r u l y yours. 

BRUCE M. SHELL, JR. 
A s s i s t a n t Attorney General 

SMS:fol 
Enclosure 
cct |5ean Aubrey, Mine inspector 



CITIES AND TOWNS; Annexation 1, Where annexation to a town 
has been completed, the proper l e v y i n g body Is the town to which 
such property has been annexed, 2, The assessor has the power 
and the duty to determine in the f i r s t instance whether property 
in the c i t y i s or Is not being used f o r a g r i c u l t u r a l purposes. 

August 14, 1961 

Mr. Richard Hasbrouck 
Guthrie County Attorney 

a) Guthrie Center, lowa 

V 
Dear Hr. Hasbrouck; 

V 3 ' This w i l l acknowledge r e c e i p t of yours of the 25th u l t , 
^ r In which you s t a t e the f o l l o w i n g s 
' 

" I have been asked by the Gut h r i e County Auditor 
0 and the Guthrie County Assessor t o have you make an 

o f f i c i a l o p i n i o n the f o l l o w i n g questions; 
-«̂ \ "1, What a u t h o r i t y does the Assessor have t o 
y^cf •• change a t r a c t of land back to a c o r p o r a t i o n tax 

( w i t h i n the Incorporated c i t y l i m i t s of a town), and 
who i s to determine that I t Is not being used f o r 
a g r i c u l t u r a l purposes? 

"2. What time of the year would I t be p e r m i s s i b l e 
to make t h i s change? 

"In t h i s Instant case, the Town of Adair has Incor
porated some land adjacent t o the Town, and the Town of 
Adair d e s i r e s t o tax t h i s land as part of the c i t y taxes, 
but G u t h r i e County Is s t i l l l e v y i n g a property tax on 
t h i s land. 

"I have done a l i t t l e research on Section 40^.15, 
and I am s o r r y t o say I have not located any r u l i n g that 
took i n t o c o n s i d e r a t i o n the f a c t s and questions which 
confront me, 

"From my l e g a l research, I f i n d that the law of 
lowa Is s i l e n t as t o who has the r e s p o n s i b i l i t y to say 
whether the land In question Is being used f o r a g r i 
c u l t u r a l or h o r t i c u l t u r a l purposes where thesame Is 
located w i t h i n the l i m i t s of a municipal c o r p o r a t i o n . 
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"I presume the s t a t u t o r y date of l e v y , which i s 
the second Monday In September of each year (Code 
s e c t i o n 444.9) might very w e l l be the date on which 
f i n a l determination would have to be made as to whether 
a t r a c t of land was a g r i c u l t u r a l lands w i t h i n the l i m i t s 
of a municipal c o r p o r a t i o n . However, once anain, I do 
not f i n d anything in the law that s p e c i f i c a l l y s t a t e s 
j u s t when the determination must be made in such matters. 

••your cooperation In t h i s matter w i l l be deeply 
appreciated." 
In r e p l y t h e r e t o , I would advise as f o l l o w s : 
1, In answer to your question w i t h respect to the power 

t o l e v y , I would advise that i f , at the time of levy, annexation 
has been completed, then the Town of A d a i r Is the proper l e v y i n g 
body. This Is the r u l e to which the Department i s committed i n 
an o p i n i o n Issued May 21, 1956, which s t a t e d : 

" i t Is abundantly c l e a r from the Grout v, l l l l n g w o r t h 
d e c i s i o n above c i t e d (131 lowa 281, 108 N. W. 528) that 
there Is no n e c e s s i t y that r e a l property be a part of 
the t a x i n g d i s t r i c t l e v y i n g taxes on January 1st of the 
year of levy so long as It occupies that s t a t u s on the 
date of l e v y * l i • . 

In quoting from an o p i n i o n Issued June 27t 1956, I t Is s t a t e d : 
" i f at the time of the l e v y i n g of the 1956 taxes 

payable in 19J>7 Crestwood has a s t a t u s of a l e g a l 
municipal c o r p o r a t i o n It may levy I t s municipal taxes 
payable In 1957 « « . This c o n c l u s i o n excludes Polk 
County from budgeting on the a n t i c i p a t e d needs of 
t h i s area pending f i n a l determination of t h e l e g a l l t y 
of the Crestwood Inco r p o r a t i o n . " 
2. In answer to your question as to who has the 

r e s p o n s i b i l i t y to say whether the land In question i s being 
used f o r a g r i c u l t u r a l purposes, where the same i s located 
w i t h i n the l i m i t s of the municipal c o r p o r a t i o n , I am of the 
o p i n i o n that i t i s the duty of the assessor in the f i r s t 
instance to determine t h i s q u e s t i o n , under the p r o v i s i o n s of 
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s e c t i o n 17, Chapter 291* Acts of the 58th General Assembly» 
and s e c t i o n 21 of the same, which s p e c i f i c a l l y provides the" 
f o l l o w i n g : 

"SlC. 21 A c t u a l , assessed, and taxable value. 
A l l p roperty subject to t a x a t i o n s h a l l be valued at 
i t s a c t u a l value which s h a l l be entered opposite 
each item, and s h a l l be assessed at s i x t y (60) percent 
of such a c t u a l value. Such assessed value s h a l l be 
taken and considered as the taxable value of such 
property upon which the levy s h a l l be made. The a c t u a l 
vatue in sucih cases shal I be, one and two-thirds (1 2/3) 
times the assessed value as shown by the assessment 
r o l l s and may be so determined and a s c e r t a i n e d . 

"In a r r i v i n g at s a i d a c t u a l value the assessor 
s h a l l take Into c o n s i d e r a t i o n I t s productive and 
earning c a p a c i t y . If anyi past, present, and p r o s p e c t i v e , 
I t s market va l u e , If any, and a l l other matters that 
a f f e c t the a c t u a l value of the property? and the burden 
of proof s h a l l be upon any complainant a t t a c k i n g such 
v a l u a t i o n as excessive, inadequate or I n e q u i t a b l e , " 

The assessment so made may be the subject of p r o t e s t by the 
property owner or aggrieved taxpayer, under the p r o v i s i o n s of 
s e c t i o n 37 of Chapter 291, Acts of the 58th G. A* This 
s e c t i o n provides the f o l l o w i n g : 

"SEC. 37 P r o t e s t of assessment --grounds. Any 
property owner or aggrieved taxpayer who Is d i s s a t i s f i e d 
w i t h h i s assessment may f i l e a p r o t e s t a g a i n s t such 
assessment w i t h the board of review on or a f t e r May 1, 
to and Including May 20, of the year of the assessment. 
Said p r o t e s t s h a l l be In w r i t i n g and signed by the 
one p r o t e s t i n g or by h i s duly authorized agent. Tax
payer may have an o r a l hearing thereon If request t h e r e f o r 
in w r i t i n g Is made at the time of f i l i n g the p r o t e s t . 
Said p r o t e s t must be confined to one (1) or more of 
the f o l l o w i n g grounds: 

Vt. That s a i d assessment Is not e q u i t a b l e as 
compared with assessments of other l i k e property in the 
t a x i n g d i s t r i c t . When t h i s ground Is r e l i e d upon as 
the b a s i s of a p r o t e s t the legal d e s c r i p t i o n and assess
ments of a r e p r e s e n t a t i v e number of comparable p r o p e r t i e s , 



Mr. Richard Hasbrouck -4 August 14, 1961 

as described by the aggrieved taxpayer s h a l l be l i s t e d 
on the p r o t e s t , otherwise s a i d p r o t e s t s h a l l not be 
considered on t h i s ground. 

"2, That h i s property Is assessed f o r more than 
the value a u t h o r i z e d by law, s t a t i n g the s p e c i f i c amount 
which the p r o t e s t i n g p a r t y b e l i e v e s h i s property to 
be overassessed, and the amount which he considers t o 
be I t s a c t u a l value and the amount he considers a f a i r 
assessment. 

"3. That h i s property Is not assessable and 
s t a t i n g the reasons t h e r e f o r . 

"4, That there i s an e r r o r in the assessment and 
s t a t e the s p e c i f i c a l l e g e d e r r o r , 

"5. That there i s f r a u d In the assessment which 
s h a l l be s p e c i f i c a l l y s t a t e d * 

"In a d d i t i o n to the above, the property owner may 
p r o t e s t annually to the board of review under the p r o v i s i o n s 
of s e c t i o n t h i r t y - f i v e (35) of t h i s A c t , but such p r o t e s t 
s h a l l be i n the same manner and upon the same terms as hereto
f o r e p r e s c r i b e d In t h i s s e c t i o n . " 

Very t r u l y yours, 

QS:b1 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



CITIES AND TOWNS* Tawnahto P u b l i c d i s p o s a l Grounds (Ch. 186. 
59th G.A.)• (1) Th© county board of s u p e r v i s o r s cannot a n t i c i p a t e 
levy t o o b l i g a t e township f o r purchase of land f o r p u b l i c d i s p o s a l 
ground. (2) Th* ©narquartar m i l l levy provided f o r i n Ch. l86 i s 
not a f f e c t a d by two m i l l l i m i t a t i o n imposed by Ch. 5** (Ordinary 
County Revenue). (3) County equipment cannot be used i n the 
c r e a t i n g and maintenance of p u b l i c d i s p o a a l grounds. (*0 Townships 
can enter i n t o c o n t r a c t u a l agreements with c i t i e s and towns f o r 
t h * use of p u b l i c d i s p o s a l grounds. (£d/ty P -To rB 

far *.« ik, »*,-

Br* Harry P a r k i n s 
Polk County Attorney 
h-06 Court House 
Dec ^oin«s, lowa 
A t t e n t i o n * I3r« C. U Becker, A s s i s t a n t County Attorney 
$&&r Hr* Seekers 

T h i s I a i n response to your recent i n q u i r y i n which you 
set f o r t h the f o l l o w i n g ! 

•1* Is i t p o s s i b l e t o o b l i g a t e the Township 
f a r funds to purchase ground f a r a dump i n 
t h i s calendar year* or must wa spread a levy 
and wait u n t i l the taxes are c o l l e c t e d i n 
1962 before we nan a r e a t a a diapaaal ground? 
W i l t t h i s quarter of a m i l l l e v y be i n 
a d d i t i o n t o our iwa m i l l l i m i t a t i o n ? " 
M 2 * Does t h i s b i l l isake i t p o s s i b l e to 
c r e a t e a S a n i t a r y land f i l l or i s i t sat up 
to c r e a t e dump9 only? 1 1 

w3» l a i t p a r a l s t a b l e t a mm county equip
ment i n tha e r e e t i n g and maintenance or a e i d 
d i s p o a a l ground?" ' 
*%* Can the Townships enter Into a c o n t r a c t 
with c i t i e s and towns to use d i s p o s a l grounds? 0 

Even though your f i r s t question involves two separata 
problame, i t can be disposed of aa one* The l e v y of one 
quarter m i l l provided f o r i n Chapter 106, 59th G.A., r e l a t i n g 
to p u b l i c d i s p o a a l grounds i n townships* i a i n a d d i t i o n to 
tha two m i l l 1 Imitation imposed i n Chapter 59th Q.A. 
(Ordinary County Revenue)* glased upon t h * saae reasoning 
omp]ey«d In our e a r l i e r o p i n i o n on t h i s q u e s t i o n , Informal 
Opinion. #61*7-6, i t wa« the i n t e n t i o n or the l e g i s l a t u r e 
that the l a v y of Chapter 186 should not be n u l l i f i e d by 
Chapter 5**. i n one war to the second problem i n question ene f 



i r * Harry Perkins -2-
i t haa Jang-bean tha* r u l e that a governmental u n i t cannot 
a n t i c i p a t e l i s revenue evan whera i t has th© s t a t u t o r y 
author S t a t i o n t o Isvy a sgeels] assessment* Windsor y a j S j \ y 

* -el 
t«tu***jo* tana code* i y j p i a n t i c i p a t i o n or ravenue by muntcipi 
c a r p o r a i i o n ) | and %3$9**5 ( a n t i c i p a t i o n o f township levy f o r 
f i r e equipment)* f a f i n d no s t a t u t o r y a u t h o r i s a t i o n f o r the 
a n t i c i p a t i o n of a township l a v y f o r th<j purchase of land f o r 
a p u b l i c diapoaal ground. 

$e have been unable t o f i n d any l e g a l d i s c u s s i o n of the 
d i s t i n c t i o n * i f any. between a "dumo" and a 11 s a n i t a r y l a n d f i l l * 
However* Chapter l o o , SI (59th Q«£*} p r o v i d e s ! 

*Tha board of su p e r v i s o r s of any county may 
datarmine t h a i a p u b l i c di&poaal ground Is 
needed i n t h e i r county and may »aka a f i n d i n g 
as 4a whera cuch d i s p o s a l ground s h a l l he 
l o c a t e d * " 

Tha ex p l a n a t i o n of Chapter l 8 6 wac w t o permit the county 
board of supe r v i s o r s t o e s t a b l i s h under c e r t a i n circumstances, 
p u b l i c d i s p o s a l grounds and t o operate and maintain them***" 
Nowhere i n the chapter i s iher© any reference to a " s a n i t a r y 
l a n d f i l l * " I t thus appears that tha l e g i s l a t u r e contemplated 
only a p u b l i c d i s p o s a l ground and not a s a n i t a r y l a n d f i l l . 
The d i s t i n c t i o n between a d i s p o s a l ground (dump) entf a 
l a n d f i l l would seam t o be that tha l e t t e r contemplates a 
t r a n s i t o r y land reclamation p r o j e c t while t h * former 
contemplates only a f i x e d area wh#r© tha p u b l i c might dispose 
of i t s refuse* 

In answer to question throe* county equipment cannot 
be used i n tha c r e a t i n g and maintenance of township d i s p o s a l 
grounds without express s t a t u t o r y a u t h o r i s a t i o n * We f i n d 
no auch a u t h o r i s a t i o n , lafeffla,i,3ftIflltft #59-5*9* 

Question four i s answered i n Chapter 186* at §3 which 
provides* 

"The board of supervisor a may raak* such rules-
and r e g u l a t i e n e f o r tha uaa of such d i s p o s a l 
grounds as i t s h a l l deem necessary, and my 
adopt and en̂ »,r l Iw^o, contractua 1 reagent, a 
with c t t i a a and towns f o r the uaa of auft 
hmi«Ma*AEW4i*. Any funds derived from 
ich ear* such agreements she!1 be placed i n the township 

dump fund e s t a b l i a h c d f o r that purpose and none 
o t h e r * w 

S i n c e r e l y yours, 

S o l i c i t o r General 



TAXAHGNt Personal Property Assessments laundromat unitsj Assassar required 
to assess units at as&wai value, and la use a twethad of valuation to reach this 
result tttitafe Mt Sudgteem* appropriate to the situation. Appeals I© board 
of revUw and District Co^rt ma available lot correction of Incorrect asseasraents. 
(See, 441.211. (face^tf "To ,97', -J£f,)^ ,) 

August I S , 1961 

Hone/able 4, Henry LucUea 
Stale Senator 
Akron, lowa 

Oaar Senator tuckem 

%Ve acknowledge tne receipt a£ your letter in which yau set forth tne 

following: 

"One tateiififomat operator installed thirty units in October, I f 59. 
Another operator nstalled eighteen units in Jims, I960. Ths former 
operator scales the assessor granted no depreciation In valuation m 
the 1960 or, 1961 assessments. However, depreciation was granted 
to the operator whas« laundromat ms. inatatted in i 9 6 0 , the reason 
given for ihss difference in arriving at the assessed valuation being that 
the first operator had a very successful business, and the second failed 
to have a profitable) business." 

Your question is : "Under the rales laid dawn far making assessments 
of this kind, was the field assessor fallowing a reasonable course?" 

Acedrdtoa to tiie facts as you present them* it is our opinion that there is 

no basis lor saying the assessor did not follow a reaaooaate course, The main 

legislative standard by which property is measured far assessment Is Chapter 

291, Section 21, Acts of the 58th General Assembly (repeating Section 441.13., 

Code IVJ®, and now appearing as faction 44£.21 (24 I.C.A., Cum. Packet 

Part, I960h 

'AH property subject to taxation shall be valued at its actual 
value which sfcatt be entered opposite each item, and shall b© assessed 
at sixty (60) par cent of such actual valua. Such assessed value shall 



be taken and considered as the taxable value of such property upon which 
the levy shall be made. The actual value in such cases shall be one 
and two-thirds (1 2/3) times the assessed value as shown by the assess* 
ment rolls and may be so determined and ascertained. 

"In arriving at said actual value the assessor shall take into 
consideration Its productive and earning capacity, if any, past, present, 
and prospective, its market value, if any, and all other matters that 
affect the actual value of the property; and the burden of proof snail 
be upon any complainant attacking such valuation as excessive, inadequate 
or inequitable." 

It is to be noted that the result of the assessor's efforts is actual value of the 

property under consideration. If the value assigned to the item in question i s , in the 

judgment of the assessor, the actual value, then the statute has been satisfied and 

there can be no cause for complaint. To aid the as-essor and other officials involved 

in exercising uniform judgment in similar situations, there is available the "1961 

lowa Personal Property Price Guide". This guide is available through the lowa State 

Tax Commission to assessors and covers specific types of personal property. We here 

quote from the fly leaf of this book: 

"The use of the schedules, hereto attached, by assessors as 
a guide to the assessment of personal property is authorized by the State 
Tax Commission • These schedules are a GUIDE ONLY to the average 
value of the property listed. Assessors and fieldmen are instructed to 
exercise their judgment in determining valuations for assessment pur* 
poses, end to depart from these schedules where the actual value of the 
property varies from that indicated therein. Age and quality of the property 
assessed must be considered in determining assessment values, and the 
assessments of different property of the same class must reflect the dif
ferences in actual value between items either because of the age or 
quality of the property assessed. 

IOWA STATE TAX COfv^ISSICN" 

"in order that there will be more uniformity in the assessment of 
personal property throughout the State, the attached schedules have been 
adopted as a Guide. The Committee preparing same feels that they are 
reasonably conservative and fair; variations in values from different 
sections of the State have been carefully noted and analyzed in preparing 
this new Guide wherein the valuations shown are considered as AVERAGE, 
based on what is considered "normal" for a period of years. 

lJt\lk*tL KiUWC VUfo,h'ilT»CL 
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it is apparent that, as a general rule, similar or identical property will result 

in the same value for assessment purposes, But it should be noted that the actual 

value put on property i s , in the final analysis, an exercise of the proper official's 

best judgment. In the case of Bankers Life Company v. Zirbel, 1948, 239 Iowa 

275, 287? 31 N.WV. 2d 368, the court says: 

"As has been said in many decisions, the science of assessment 
for taxation is far from being an exact science. Perfection is unattain-

( X ble because there is no such thing as perfection. This is merely another 
way of saying that valuation, for assessment purposes, is in the realm 
of opinion and there is no absolute standard." 

The mandate to the assessing official to exercise his judgment as to the method 

by which the correct value is reached does not grant unlimited discretion. The court 

in Pierce v. Green, 1940, 229 lowa 22, 39, 40; 294 N.W. 237, 131 A.L.R. 

335, said: 

" * * * The defendants have no discretion in the matter, with 
respect to obeying thoee commands. S ince the statute requires that 
ail property shall be assessed and taxed at its actual value, they have 
no right to disregard this legislative injunction, because they deem it 
unwise or inexpedient, or because others in their position in the past 
have so violated the law. Under the law and the facts they may be 
compelled by mandamus not only to act, but to so act as to bring about 
a certain result, that is, the valuation of property at its actual value. 

/ It is true they cannot be coerced In themethods or manner in which they 
arrive at that valuation, but they can be compelled to use their honest 
discretion and judgment in attempting to obtain that result. ***,*» 

Should a property owner feel an assessor has not property exercised his judgment, 

he may appeal to the board of review (Ch. 291, Sec. 37, Acts of the 58th G .A.) 

stating one or more grounds there set out, or if not satisfied there, then to the District 

Court (Ch. 291, Sec. 38, Acts of the 58th G. A.). 



It i f our opinion that the assessor is not bound to follow the same 

method in valuing similar property, but Is bound to see that the net result 

in such an instance mmi mmt the above requirement ©f "actual value*. 

Very truly years, 

George W. Murray 
. Special Assistant Attorney Genenftt 

Gft'&tJ&lStfe 



TAXATION: Homestead Credit; Surviving spouse, divided ownership: (1) One 
electing to take dower interest in wife's estate is not "occupying as a surviving 
spouse", within section 425.11, Code of lowa (1958), as amended. (2) One 
sharing Interest in homestead property with stepchildren shares an interest with 
persons related to him by blood, marriage or adoption, as those terms are used 
in section 425*11, Code of lowa (1958), as amended. (Sections 425.11, as 
amended, 561.11, 561.12 and 636.5, 636.6, Code of lowa (1958).) - ? 

John C. McDonald 
Dallas County Attorney 
Dallas Center, lowa 

Dear Mr. McDonald: 

This will acknowledge your letter of April 7, 1961, in which you request 

the opinion of this department on the foiiowing question: 

"X owned the property in question and died intestate a number of 
years ago having a widow and two children. Later, the widow 
became remarried to Y, and a short time thereafter she died intestate. 
Y continues to live on the property and expects to live on it for the 
remainder of his life. Y has elected to take his dower interest in the 
property rather than occupying the homestead pursuant to section 
561.11, Code of lowa (1958). Y has made application for the 
homestead tax credit, and the question arises as to whether under 
section 425.11, Code of lowa (1958), he is entitled to receive 
It." 

The relevant statutory provisions involved are sections 425.11, as amended, 

561.11, 561.12, 636.5 and 636.6, Code of lowa (1958), which are set out 

for reference ; 

"425.11 Definitions. For the purpose of this chapter and 
wherever used in this chapter.-

" * * * 

"2. The word, 'owner', shall mean the person who holds 
the fee simple title to the homestead, and in addition shall mean the 
person occupying as a surviving spouse or the person occupying under 



a contract of purchase where it is shown that not less than one-tenth 
of the purchase price named In the contract actually has been paid and 
which contract has been recorded in the office of the county recorder 
of the county in which the property is located, or the person occupying, 
the homestead under devise or by operation of the inheritance laws 
where the whole interest passes or where the divided interest is shared 
only by persons related or formerly related to each other by blood, mar
riage or adoption, or the person occupying the homestead under a deed 
which conveys a divided interest where the divided Interest is shared 
only by persons related or formerly related to each other by blood, 
marriage or adoption." 

"561.11 Occupancy by surviving spouse. Upon the death of 
either husband or wife, the survivor may continue to possess and 
occupy tiie whole homestead until it Is otherwise disposed of according 
to law, but the setting off of the distributive share of the husband or 
wife In the real estate of the deceased shall be such a disposal of the 
homestead as is herein contemplated." 

"561.12 Life possession in lieu of dower. The survivor 
may elect to retain the homestead for life in lieu of such share in the 
real estate of the deceased." 

"636.5 Dower. One-third in value of all the legal or equitable 
estates in real property possessed by the husband at any time during the 

y marriagge, which have not been soid on execution or other judicial sale, 
and to which the wife had made no relinquishment of her right, shall be 
set apart as her property in fee simple, If she survive him. The same 
shall be set apart to the surviving husband." 

"636.6 Coextensive right of husband. All provisions made in 
this chapter In regard to the widow of a deceased husband shall be ap
plicable to the surviving husband of a deceased wife." 

Under this state of facts by virtue of sections 636.5 and 636.6, Code, supra, 

Y has a one-ninth fee simple interest in the homestead property with the remaining 

interest therein owned by his two stepchildren. 

This office has held previously that where the surviving spouse elected to 

occupy the property pursuant to section 561.11, supra, she was entitled to the home

stead credit regardless of the fact that she shared the title In the property with persons 



not by blood related to her, see 1958 A. G. 0. 259. This opinion is based on 

the conclusion that the various definitions of "owner" contained in section 425.11, 

supra, are mutually exclusive, i.e., where one occupies the homestead property as 

a surviving spouse, it is not also necessary that he or she share the divided interest 

with persons related by blood, marriage or adoption. 

The question presented here differs from: that discussed in the 1958 opinion 

since the claimant here bases his rights not on section 561.11, but rather upon his 

statutory distributive share under sections 636.5 and 636.6, Code of lowa (1958). 

We believe this to be significant in the determination of the issue herein, since the 

rights created by those statutes differ widely. Section 561.11 and section 56112 , 

supra, give the surviving spouse the right, if he or she so chooses, to occupy the 

homestead for life, or for any lesser period. Under sections 636.5 and 636.6, 

supra, however, the surviving spouse is given a fee simple interest in one-third of 

all real property possessed by the husband or wife during the marriage which has not 

been relinquished or sold on execution or judicial sale. The one right is a life interest 

to the homestead property, whereas the other is a fee simple interest in a portion of 

the deceased spouse's estate. The distinction between these rights is pointed out in 

Stevens v. Stevens, 50 lowa 491. 

We are of the opinion that the legislature In allowing the homestead tax credit 

to the person ?occupying as a surviving spouse" had reference to one electing to so 

occupy under section 561.11 and 561.12, supra, to the exclusion of one holding the 

homestead property by virtue of the dower right or deriving the title through another 

manner. 
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Although one electing to take his distributive share in his deceased wife's 

estate is without doubt a "surviving spouse" he is not "occupying the property as a 

surviving spouse", i.e., for life, under sections 561.11 and 561.12, but is rather 

occupying it as owner in fee simple pursuant to his rights under section 636.6, supra. 

Our initial conclusion i s , therefore, that Y is not "occupying as a surviving 

spouse" as those words are used in the exemption statute, but holds a divided interest 

in the property with his stepchildren. This raises the question of whether a stepfather, 

upon the death of the natural mother, is related either by blood, marriage or adoption 

to his stepchildren. It is clear that he Is related neither by blood or adoption to his 

stepchildren. However, we beileve that he is related to his stepchildren by marriage. 

In the determination of this Issue, it must be noted that we are construing a 

tax exemption statute, which under the well established rule,Is subject to strict con

struction, Lamb v. Kroeger, 233 lowa 730, 8 N.W. 2d 405; Readlyn Hospital v. 

Hoth, 223 lowa 341, 272 N.W, 90. However, there should not be a strained 

construction, or one so narrow as to defeat the apparent legislative purpose. Johnson 

v* Board, 1946, 237 lowa 1103* 24 N.W. 2d 449. 

In Lawley v< Keyes (1915), 172 lowa 575, 154 N.W. 940, where the 

dispute was over what interest the stepmother had on the death of her unmarried 

issueless stepsons, the court found that the stepmother takes, in her own right, as 

heir* At p. 577, 578, the court says: 
r 

" I . The disposition of the estates of deceased persons is 
regulated solely by statute. Shick v. Howe* 137 lowa 249. 
Where an intestate leaves no issue nor surviving spouse, the estate 
passes to the parents. Code Sees. 3379, 3380. Our decision 
depends on the construction to be given Sec. 3381 of the Code, 
which declares that: 'If both parents are dead, the portion which 
would have fallen to their share by the above rules shall be disposed 
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of in the same manner as if they had outlived the Intestate and died 
in the possession and ownership of the portion thus failing to their 
share, and so on, through ascending ancestors and their issue. 
(636.40, Code (1958)Heirs of parents.) 

"The argument of appellants proceeds on the theory that 
this statute casts the descent on the legal heirs of the deceased 
parents. Were this true, there would be some ground for saying 
that the widow of a deceased parent was not such heir and might not 
take. Will of Overdieck, 50 lowa 244; Blackman v. Wadsworth, 
65 lowa 80. But those who are to take are not so nominated. The 
design of the statute is to lay down a rule by which the heirs of the 
intestate shall be ascertained. How? By learning who would have 
taken the estate if the parents of the intestate had outlived him and 
died in the possession and ownership of the property; and the persons 
who would thus have taken are, by this statute, declared tho heirs 
of an estate of a person who has died without spouse or issue, and 
such persons take directly, and not through the parent. * * *." 

Hot is the parent taking by the statute required to be in the blood line. Nee ley v. Wise 

(1876), 44 lowa 544. 

In McAllister v. McAllister (1918), 183 lowa 245, 167 N.W. 78, the 

court re-affirms the rule that the stepmother takes in her own right. At page 253, 

the court says: 

» * * * Here, the devise to Alexander H. McAllister 
did not lapse, it did not become intestate property, it passed 
under the will, and, as heir of said devisee, who departed this 
life before the decease of the testator, the plaintiff, as testator's 
widow, in asserting her right to take as such heir, is not ciaiming 
a share of intestate property, but under the wil l , precisely as she 
elected to do. There was no estoppel." 

The aspect of the marriage relation affecting descent and distribution is 

discussed in Peet v. Monger (1953), 244 lowa 247, 56 N.W. 2d 589, where 

the court held an antinuptial contract was sufficient to remove from existence the 

marriage relation for purposes of descent and distribution. At page 256, the court 

says; 
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) « * * * |f the statement were 'shall descend to the legal 
heirs at law of the said Stella M. He lichen', without continuing, 
it would be a different matter. But those words are qualified and 
limited by the words, 'the same as if said marriage relation had 
never been contracted.' Under the contract her property does not 
descend to her heirs, generally, or to all her heirs, but it descends 
only to those who would be her heirs had the marriage not been 
contracted. In other words it descends only to heirs of her—the 
Heitchen—bloodline, and eliminates all those who are her heirs 
because of her marriage, that i s , it eliminates the Snyder heirs, 
the appellants. * * *." 

The removal of the marriage relation in this case resulted in an alteration of 

descent and distribution. The heirs created by the marriage itself were removed from 

their relation with the spouse not of their blood. 

As the above referred to cases have shown, the marriage relationship creates 

heirs, and In the case of a stepmother and stepson, the stepmother Is made the heir 

) of the stepson merely by her marriage to the stepson's1 father. We conclude, therefrom 

that a stepmother is thereby related to a stepson, by virtue of being his heir, and that 

this relationship, not arising because of blood, comes about solely by virtue of marriage. 

it is our opinion that although Y is not occupying as a surviving spouse, he is 

still entitled to the homestead credit because he shares the title with persons within the 

category required to be related by blood, marriage or adoption. 

Very truly yours. 

George W. Murray 
Special Assistant Attorney General 

GWM/JMS/bJf 

) 



TAXATION: Moneys and Credits: Section 429.2: Nonresident decedent's Interest 
In lowa land contract Is not subject to moneys and credits tax in ancillary adminis
tration where it has not been shown that a situs for the intangible was established 
In lowa. (t\\\i&tt&6i "f„ A) ^TT" fteu)&t ^ . 0 ^ . 5 / 1 -J # frs~^ 

' ' / August 15, 1961 

William L. Matthews 
Louisa County Attorney 
Wapello, lowa 

Dear Mr. Matthews: 

We have your letter of May 24, 1961, wherein you request an opinion 

on the following matter.-

"A former resident of lowa, who removed to California 
several years ago and established a residence and became 

, domiciled there, died in California. 

"Ancillary administration was commenced in Louisa County, 
lowa. Ancillary Administrator has requested Treasurer's 
certificate of payment of personal taxes to close the estate 
in lowa. The probate inventory lists decedent's interest in 
a contract as Seller for sale of lowa real estate, said contract 
having been entered into several years ago, being an install
ment contract and being of record in Louisa County, iowa. 
The contract purchaser has paid the general real estate taxes 
for several years on the property. The Treasurer's problem 
is whether the decedent's interest in the contract should be 
taxed as money and credits in lowa, and the tax paid before 
Treasurer's certificate issues." 

Your subsequent correspondence set out the further following facts: 

"1. The Seller's copy of the contract is in the hands of the 
Ancillary Administrator, but it was mailed by the Domiciliary 
Administrator in California to him. 

"2. All contract payments were made by the Purchaser by 
mail sent directly to the Seller in California. 

9 
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"3. There has been no resident agent handling payments 
in lowa. 

"4. No moneys and credits taxes have been assessed and 
collected heretofore, and the Treasurer was proceeding under 
Section 443.17, before Issuing certificate of payment of 
personal taxes to the Ancillary Administrator." 

Reference is made by you to City of Davenport v. Mississippi and M. R* 

Company, Xft&l, 12 lowa 539, In Re Millers Estate, 1902, 116 lowa 446, 

90 N.W. 89, and Dorrls v. Miller, 1898, 105 lowa 564, 75 N.W, 482. These 

cases are discussed below. 

The Code provisions involved here are sections 428.1 Listing—by whom, 

428.3 Agents personally liable, 429.1 "Credits" defined, and 429.2 Moneys-

credits-annuities-bank notes-stock, (Code, 1958). 

We are of the opinion that previous to the nonresident decedent's death, his 

contract interest, being intangible personal property, was not subject to taxation in 

lowa as moneys and credits, and upon the event of death and subsequent ancillary 

administration, the interest remained nontaxable. 

Since It is settled that an interest in a land contract is a credit (In Re Boyd 

1908, 138 lowa 583, 116 N.W. 700), and subject to a different tax than the 

land which is the subject matter of the contract, the question is whether an interest 

such as is described above is property subject to tax in lowa. 

The court in City of Davenport v. Mississippi and M. R. Company, above 

cited, was concerned with a property tax on mortgages owned by nonresidents. In 

holding that the mortgages were not subject, it said at page 547; 

» * * * We can not concede, however, that it was the intention 
of the legislature to tax mortgages when owned by non-residents of the 



State. Section 3 of said act provides, that all other property real and 
personal within this State is subject to taxation, & c , and mortgages 
and other security are within the classes of property named. Is a mortgage 
owned by a nonresident property within this State, within the meaning of 
this section? A mortgage, so long as the right of redemption continues, 
Is real estate. Both in law and equity the mortgagee has only a chattel 
interest. See Willlard on Mortgages, vol. 1, page 163. it is true that 
the situs of the property mortgaged is within the jurisdiction of the State, 
but the mortgage itself being personal property, a chose in action, attaches 
to the person of the owner. See Story Confl. of Laws, 1379. It is 
agreed by the parties that the owners and holders of the mortgages are 
nonresidents of the State. If so, and the property In the mortgage attaches 
to the person of the owner, it follows, that these mortgages are nbt property 
within the State, and if not, they are not the subject of taxation. * * *." 

The possibility of these mortgages being brought into the state was left open 

however, for at page 549, the court said,-

"The cases cited by counsel do not tend to controvert the positions 
we have assumed in this case. When personal property Is used by the 
owner within this State, it is the proper' subject of taxation; * * * The 
owner in such cases has given to such property a situs, and it does not 
attach to the domicif of the owner, but is within the jurisdiction of the 
State." 

To facilitate the listing for taxation of property owned outside the state but 

controlled and managed by agents within the state, a statute was enacted In I860 

being Section 15, Chapter 164, Acts of 1860. (Section 428.3, Code (1958)). 

This section was in aid of the moneys and credits tax (Section 429.2, Code (1958), 

first found In Code, 1851, Section 466. In order to prevent removal of mortgages 

and like intangible property from taxation by nonresident ownership, the statute made 

the active use of moneys and credits in the state by a party acting in behalf of the 

nonresident owner equivalent to situs within the state. 

The case of Crane Co. v. City Counsel of Des Moines, 1929, 208 lowa 

164, 225 N.W. 344, involved the application of Section 428.3 to a business 
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: situation. In determining that the credits in question did not come within the language 

of the section, the court considered situs within the taxing furls diet! on a requisite 

for taxation of intangibles either through the person of the owner, or usage In business. 

The court in recognizing that credits belonging to a nonresident may acquire a business 

situs so as to be taxable, had this to say at page 166: 

"Intangible personalty includes open accounts, credits, (whether 
or not evidenced by writing), promissory notes, mortgages, bonds, shares 
of stock, deposits in bank, judgments, etc., where the debt or obligation 
is the real thing which Is sought to be taxed. The general rule is that the 
situs ot intangible personal property tor the purposes of taxation Is the 
domicile ofIfie*owner. This rule Is usual/ bottomed on the legal maxim 
'mobilia sequuntur personam', i.e., 'movables follow the person;' or as 
sometimes stated, the situs of personal property is the domicile of the 
owner." (Cases cited) 

It is apparent from the facts set out in your letter that no business situs for 

-j the decedent's intangibles has been established in that there was no resident agent 

handling the contract payments, nor was the contract itself even in lowa prior to the 

ancillary administration. In the language of the above cases the debt or obligation 

that is sought to be taxed Is the contract which never left the domicile of the owner 

In California prior to ancillary proceedings. The facts of this situation place it 

within the general rule. See 160 A.L.R. 788 (Annotation: Domicile of debtor 

within state, or location therein of real property securing debt, as giving debt to 

nonresident a situs within state for purpose of property taxation), and cases cited; 

see 51 Am. Jur., Taxation, I 463 to 474, 478, 483, and cases cited; see 84 

C.J. S., Taxation, § 116 - intangible personal property, and cases cited. 

The alternative then remains that the ancillary administration proceeding 

v has conferred jurisdiction for taxation on the intangibles. The general rule is that 



in the absence of statutory provision, the mere domicile of the executor, administrator, 

or trustee of the estate will not give the property a situs for property taxation, if he 

receives his authority solely from the court of another state,'and the property'In question 

is not in his actual possession at his domicile, but is in another state. See Annotation, 

67 A.L.R. 393, Situs for property taxation as between different states or countries, 

of personal property, or interests therein, held by trustees, executors, or administra

tors. An informal opinion (No. 22.60, A.6.0. 1958, p. 304, Iverson to Duhigg) 

on moneys and credits stated that a resident executor must report for moneys and credits 

taxation and pay such tax upon intangible personal property which he holds by virtue 

of his office when such executor is domiciled in the State of lowa. However, that 

opinion had before it intangibles in the form of bank deposits as opposed to a contract 

interest which, by Section 427.13-4, are specifically referred to and made taxable. 

A situs for this property was thus already established by statute prior to the decedent's 

death which resulted in the taxing power of the state to be Invoked. 

The two cases of In Re Millers Estate, and Oorris v. Miller, above cited, 

concerned estate funds on which tile money and credits tax was assessed In the hands of 

an ancillary administrator. The funds In question had a situs established within the 

state prior to their being transferred to the ancillary administrator, and this transfer of 

title did not change their taxable status. 

It is our opinion, therefore, that prior to decedent's death in California and 

ancillary administration in iowa, the contract interest in question was not subject to 

moneys and credits taxation in lowa and the subsequent proceedings did not alter this 

status. 
Very truly yours, 

George W. Murray 
Special Assistant Attorney General 

OViWJMS./bjf 



COUNTIES AND.COUNTY OFFICERS: Board of su p e r v i s o r s Power of 
approval vested In the board of s u p e r v i s o r s , of approving appoint
ments of de p u t i e s , a s s i s t a n t s , e t c . In county e l e c t i v e o f f i c e s , 
does not Include the power t o disapprove because an employee 
may be more than 70 years of age. (^T a A ^SS "Tj? & ^ -c 'rjs 

August 16, l $ 6 l 

Mr. Harry Perkins 
Polk County Attorney 
Polk County Courthouse 
Des Moines, lowa 
A t t e n t i o n ; Mr. C, t . Becker, A s s i s t a n t County Attorney 
Dear Mr. Becker? 

This w i l l acknowledge r e c e i p t of yours of the 1st I n s t . , 
i n which you submitted the f o l l o w i n g : 

"The Polk County Board of Supervisors has requested 
) t h i s o f f i c e t o o b t a i n an Attorney General's Opinion based 

on the f o l l o w i n g f a c t s * 
"Polk County Board of Supervisors on January 3, 

1961, t e n t a t i v e l y approved the appointment of employees 
more than seventy (70) years of age, submitted t o , s a i d 
Board by the various department heads* On March 28, 
1961, the Board of Supervisors approved the appointment 
of s a i d persons over seventy (70) years of age f o r a 
pe r i o d of s i x (6) months*, 

"The Board now r a i s e s the question whether the 
Supervisors can dispense with the employment of s a i d 
persons or whether the e l e c t e d o f f i c i a l who employed 
these several persons have the s o l e a u t h o r i t y to determine 
whether or not they should be continued In County employ 
a f t e r the e x p i r a t i o n of s a i d s i x (6) months p e r i o d ; o r , 
in other words, can the e l e c t e d o f f i c i a l s continue t h e i r 
s e r v i c e s even though they are over the age of seventy (70) 
years u n t i l the f i r s t of the year, when a l l appointments 
are subject f o r approval by the Board of Supervisors." 

In r e p l y t h e r e t o , I advise as f o l l o w s : 

) 
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Insofar as the r e l a t i o n s h i p of the Board of Supervisors t o 
the employment of de p u t i e s , c l e r k s , e t c . i s concerned, s e c t i o n 
3M.1• Code 1958, which Js amended by Chapter 258, paragraph 17. 
of the Acts of the 58th General Assembly, provides the f o l l o w i n g : 

"3^1.1 Appointment. Each county a u d i t o r , t r e a s u r e r , 
recorder, s h e r i f f , county a t t o r n e y , c l e r k of the d i s t r i c t 
c o u r t , may, w i t h the approval of the board of s u p e r v i s o r s , 
appoint one or more deputies or a s s i s t a n t s , r e s p e c t i v e l y , 
not h o l d i n g a county o f f i c e , f o r whose a c t s he s h a l l be 
r e s p o n s i b l e . The number of d e p u t i e s , a s s i s t a n t s , and 
c l e r k s f o r each o f f i c e s h a l l be determined by the board 
of s u p e r v i s o r s , and such number together w i t h the approval 
of each appointment s h a l l be by r e s o l u t i o n made of record 
in the proceedings of such board, 1 1 

Other than f i x i n g the number of employees, the power of the 
Board of Supervisors Insofar as employment of county deputies, 
c l e r k s , e t c . i s concerned i s r e s t r i c t e d to the approval of the 
appointments made by the several county o f f i c e r s named i n the 
foregoing numbered s e c t i o n . The power of approval vested in 
p u b l i c o f f i c i a l s has been p r e v i o u s l y considered by t h i s depart
ment in an o p i n i o n issued t o the Executive Council of iowa on 
the 6th day of J u l y , 196I-, where, i n s o f a r as p e r t i n e n t . I t was 
s t a t e d : 

" A f t e r making the a p p r o p r i a t i o n of $1 ,hQ&,k-k2.k3, 
St i s , according to the Act, "to be used, under the 
d i r e c t i o n of the lowa employment s e c u r i t y commission, 
subject to the approval of the executive c o u n c i l of the 
s t a t e , 1 . 

"I am of the o p i n i o n that such language does not 
invest the executive c o u n c i l with o r i g i n a l power to 
s u b s t i t u t e i t s own judgment as opposed to that of the 
lowa Employment S e c u r i t y Commission in the purchase of 
the b o i l e r s described in your l e t t e r . Their power, 
under the p r o v i s i o n s of Senate F i l e 4^7 her e t o f o r e quoted 
Is described t h e r e i n as 'an approval* of the expenditure 
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of the money under the d i r e c t i o n of the lowa Employment 
S e c u r i t y Commission. Such language "subject to the ' 
approv a l " has had c o n s i d e r a t i o n and judgment of the 
Supreme Court of lowa in the case of State v. Rhein, 
Treasurer, 149 lowa 76, 81, wherein i t was s t a t e d ; 

" • i t i s a very common expedient in the making of 
C o n s t i t u t i o n s and s t a t u t e s to vest power to appoint or 
designate i n one o f f i c e r or board subject to the approval 
of another o f f i c e r or board, and, so f a r as we know, no 
s i n g l e Instance has ever a r i s e n wher© i t has been held 
that the o f f i c e r or body which Is given the power of 
approval o n l y may assume or e x e r c i s e the power of s e l e c t i o n 
or appointment. To "approve" or give "approval" Is in 
i t s e s s e n t i a ) and most obvious meaning to con f i r m , r a t i f y , 
s a n c t i o n , or consent to some act or t h i n g done by another. 
See Webster's I n t e r n a t i o n a l D i c t i o n a r y , A l s o , i l l u s t r a t i n g 
i n some measure the meaning of "approval" as used in 
s t a t u t e s , see State v. Smith, 23 Mont, kh (57 Pac. 449) j 

Cosner v. Supervisors, 58 C e l . 77k; 
' Thaw v. R i t c h i e , 5 Mackey (D.C.) 200; 
Board v. C i t y , 5 Okla, 82 (48 Pac. 103). 

To a r r i v e at any other co n c l u s i o n than we have i n d i c a t e d 
r e q u i r e s a reading tnto the s t a t u t e of much that Is n e i t h e r 
expressed nor n e c e s s a r i l y i m p l i e d , and t o t r e a t , as obscure 
and ambiguous language which seems to us t o be reasonably 
c l e a r and perspicuous. 1 

"The foregoing appears to be the general r u l e according 
to WORDS AND PHRASES, Volume 3A, page 505. where, on the 
a u t h o r i t y of In re Rooney, 11 H. E. 2d 591, 59?, 298 Mass. 
430, I t Is saTBH 

"•"Approval", when I t appears in s t a t u t e s , g e n e r a l l y 
means a f f i r m a t i v e sanction by one person or by a body 
of persons of precedent act of another person or body of 
persons.*" 
Thus, th© Board of Supervisors possesses no o r i g i n a l power 

of employing such a s s i s t a n t s , d e p u t i e s , and c l e r k s , and therefore 
l a not an employer of the employees of the county o f f i c e s r e f e r r e d 
to in s e c t i o n 3**1»1 heretofore quoted, nor Is It the employer of 
such c l e r k s and a s s i s t a n t s of any other department or agency of 
the county unless i t possesses I t s own power of employment of 
such a s s i s t a n t s , c l e r k s , e t c . 
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Therefore, s e c t i o n 978.46, Code 1958, p r o v i d i n g as f o l l o w s : 
°97B«46 S e r v i c e a f t e r age seventy, A member may, 

on the request o f the employer, remain In the a c t i v e 
employ of the employer beyond the date ha a t t a i n s the 
age of seventy f o r such p e r i o d o f periods as the employer 
from time to time s h a l l approve, the member s h a l l r e t i r e 
from the employment of the employer a t the end of the l a s t 
approved p e r i o d , on th© f i r s t day of the month next 
f o l l o w i n g or c o i n c i d i n g w i t h such date,", 

being the a u t h o r i t y t o f i x the terminal age at which county 
employment may cease, subject to the foregoing exceptions, does 
not vest in the Board of Supervisors such a u t h o r i t y over the 
dep u t i e s , c l e r k s , e t c , of the e l e c t i v e county o f f i c i a l s , and 
th e r e f o r e the r u l e announced by the Board exceeds i t s a u t h o r i t y 
and Is without f o r c e and e f f e c t . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsbl 



TAXATION: Liens: Section 428.4; A building erected on land owned by one other 
than the builder under a three year lease Is assessed as personal property to the builder 
and is subject to a lien for taxes thereon which can be enforced by sale of the buldlng. 
(M tJ &t **j Ah P ° o, c h £ a t / V 11. my,} 

V!°>' '* V f , f August 16, 1961 
(j>r o 

James L. McDonald 
Cherokee County Attorney 
Cherokee, lowa 

Dear Mr. McDonald: 

We have your request for an opinion on the following situation: 

"A. built a building on B.'s lot. At first there was no lease, and 
later a three year tease was executed. The building has been so 
situated for seven years. A sold the building to B at a time when 
there were two years taxes due on the building. The Assessor had 
assessed the building as real estate in the name of A. B then sold 
the building and lot to C, who claims he had no notice of the out
standing tax on the building. The County Treasurer has sold the 
building at tax sale and the present owner claims that the taxes are > ^ 
not enforcible under the circumstances. 

"It would seem to me that anyone who buys a lot, knowing all of the 
circumstances, and that the building was recently owned by a third 
patty, would be on notice of any taxes due on the building, even 
though the unpaid taxes would not show up in the chain of title. I 
would appreciate your opinion in this matter." 

Pertinent provisions of the Code of iowa applicable to the situation are: 

"428.4 Personal property—real estate—buildings. 
Property shall be taxed each year, and personal property shaii be 
listed and assessed each year in the name of the owner thereof on 
the first day of January. * * * but if such building s are erected 
by another than the owner of the real estate, they shall be listed 
and assessed to the owner as personal property, but buildings and 
fixtures erected on real estate held under a lease of longer than ••" 
three years duration shall be assessed as real estate." 
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"445.29 Lien of personal taxes. 

"All poll taxes and taxes due from any person upon personal 
property shall, for a period of one year following December 31 of the 
year of levy, be a lien upon any and all real estate owned by such person 
or to which he may acquire title and situated in the county in which 
the tax is levied. From and after the expiration of said one year said 
taxes shall be a lien on all such real estate for an additional period of 
nine years provided said taxes are entered upon the delinquent personal 
tax list as provided by law. But in no instance shall said taxes be a 
lien after the expiration of ten years from December 31 of the year in 
which levied. This section shall apply to all poll taxes and to ail 
taxes on personal property whether levied prior br subsequent to the 
time this section takes effect. Personal property taxes, together with 
any interest, penalty, or costs, shall be a lien in favor of the county 
upon ait the taxable personal property and rights to property belonging 
to the taxpayer, such iien to relate back to and exist from the first 
day of January of the year in which such personal property is assessed. 
Such a lien shall not be effective or applicable, however, as against 
the rights of purchasers or mortgagees who acquired an interest in 
or lien against real estate owned by the resident against whom such tax 

) is assessed before the date that the treasurer files notice of such lien." 

"445.32 Lien follows building assessed as personalty, in 
all cases where buildings are assessed as personal property, the taxes 
shall be and remain a iien on said buildings from the date of levy until 
paid/ 

The general rule applicable to a building erected on land by a person who is 

not the owner of that land, is that, in the absence of an agreement to the contrary, 

the building remains the personal property of the builder and does not become a part 

of the real estate. Brown v. Turner, 20 S.VV, 660 (Mo. 1892), Eisenzimmer v. 

Bell, 32 N.W. 2d 891 (N.D. 1948). Section 428.4 recognizes this rule by 

having such a building assessed as personal property in the name of the owner thereof, 

and goes on to say that In the event there is a lease of longer duration than three years, 

the property shall be assessed as real estate. Since the tease here was for exactly 
I 

three years, we are of the opinion that the building is still In the assessment category of 

personal property. Also, jn order to enforce collection of unpaid taxes on such a 
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bufldlnc, Sections 445.29 and 445*32, above, provide for a iien thereon, and, 

if necessary, a iien cm other real estate owned by the owner of the building. There 

i s , however, no iien on the underlying real estate by virtue of the building being taxed. 

Applying the above rules to your situation, the building above,and not the 

underlying land, can be sold at tax sale for taxes on the building. Also, any real 

estate of the owner of the building at the time the taxes were assessed can be sold 

for the taxes on the building, in die event the building is sold by the owner to a 

private party, the iien thereon follows and can be enforced by tax sale. Notice of 

the taxes on the building is not a problem to a purchaser of the building, Notice is 

only a problem where the real estate of the personal property owner is sold to an 

unknowing party, and this is covered by Section 445.29, requiring the treasurer to 

file notice of such lien. 

We believe this answers your questions. 

Very truly yours, 

George W. Murray 
Special Assistant Attorney General 



C i t i e s and Towns: (Const* A r t 1, §21 s §§489.8, 480,22 and 
3S6.1, lowa Code, 1958.) Anss^felon_eff@c^ 
u UJUj^J*rancMse. Annexation o f t e r r i t o r y p r e s e n t l y served 

"^pr^Tvato~electrTc u t i l i t y does not i n v a l i d a t e f r a n c h i s e 
and annexing c i t y does not have r i g h t to oust u t i l i t y com* Rany but c i t y can extend I t s own u t i l i t y f a c i l i t i e s along same 
Ighways In order t o serve same patrons being served by 

p r i o r u t i l i t y company. A f t e r annexation p r i v a t e u t i l i t y 
s u b j e c t t o c o n t r o l and r e g u l a t i o n by both s t a t e and annexing 

Mr. lm R» watts (s> .'- / - V-) . • 
Adams County Attorney , , v.nh August 17, 1961 
407 Seventh Street 0 ? , ' d ' 
Corning, lowa 
Dear l i r . w«tt*t 

This Is In response to your recent i n q u i r y i n which 
you s e t f o r t h th© f o l l o w i n g . 

•'The c i t y proposes t o annex c a r t e i n t e r r i t o r y 
adjacent to i t s corporate l i m i t s . Swne p r i v a t e 
u t i l i t i e s companies, i n d u c t i n g fU£,A, have 
heretafofet secured f r a n c h i s e s t o wain-tain 
transm i s s i o n l i n e s a tons the p u b l i c highways 
to such adjacent t e r r i t o r y ami er a now f u r * 
w i shing e l e c t r i c s e r v i c e to the r e s i d e n t s thereof, 5* 
" I . A f t e r annexation, 4». these f r a n c h i s e s 
granted by the Commerce Commission t o the 
p r i v a t e companies continue t o e x i s t w i t h respect 
tt> such annexed territory?* 1 

: ,2. aoes the c i t y have the r i g h t t o oust 
then? from t h i s annexed t e r r i t o r y ? * * 
"3. i f they cannot be oustea e i t h e r by the c i t y 
c r the coAtnerce coswrdss i o n , does the c i t y have 
the r i g h t to extend i t s municipal power p l a n t 
f a c i l i t i e s along the sarae p u b l i c highways 
so as to serve the same patrons nyw bein$ servee 
Isy tha p r i v a t e companies?" 
: 84. |« avant thai p r i v a t e f r a n c h i s e s s t i l l 
e x i s t a f t e r annexation, does- the c i t y or the 
comsaerce cawmissfon have the r i g h t en«a power 
t» r e g u l a t e anc c o n t r o l them, a f t e r annexation 
and w i t h respect to the annexed t e r r i t o r y ? 1 4 



Hi*. Lee E, Watts -2* August 17, 1961 

P r i v a t e u t i l i t y f r a n c h i s e s granted t o p r i v a t e companies 
are not I n v a l i d a t e d by a c i t y ' s subsequent annexation o f 
the t e r r i t o r y i n which the f r a n c h i s e s are e f f e c t i v e . Central 
S t a t e s Co. v. Town of Mntt&l 1. 230 lowa 376 ( ( i n c o r -
porat'ioh m a 'town d i d not i n v a l i d a t e f r a n c h i s e s 37 
Fr a n c h i s e s i 26 { $ ) . This rul*& i s c o n d i t i o n e d upon there 
being m express r e s e r v a t i o n o f the r i g h t t o revoke the 
f r a n c h i s e upon s t a t e d cotiClti©ns# lowa Taj 1 cohane... Co. v.. 

.... . ... „ ... ̂  . »nsn^7r 
The annexing c i t y does not have the ri g h t t o oust 

private companies operating i n the annexed t e r r i t o r y under 
previously granted franchises. A franchise I s In the nature 
of a contract between tha state and the g r a n t s ana thus 
c a r r i e s with I t m property r i g h t subject t o C o n s t i t u t i o n a l 
provisions, lowa Const. A r t l» I 21 Clmpairwjnfc of o b l i g a t i o n 

" ¥ T e i i of contracts^iTTigwit foTophons- Co. v .ci t y of Keokuk, supra* 
L l p w n c o t t v. £1lander. ZJ lone frou~ U B t & n k'$ te.'4ar, 
F r a n c h i s e s , ?S99s7T7«729* But see: §1 43$.20 iii5~5if»^ 
C f o r f e i t u r e f or •*©«*«*« ©r v i o l a t i o n by «sem»erce C&H»ISSI<M)« 

M u n i c i p a l u t i l i t y f a c i l i t i e s can be e x t e n d i slews the 
same p u b l i c highways being used by the present u t i l i t y 
c»»pani«is i n order t o mrm the same patrons noaf t»Sf*§ served 
fey other companies, {This answer assusses that tha mun
i c i p a l u t i l i t y franchise) grants authority to serve the 
e n t i r e c i t y . ) E x c l u s i v e franchises are e x p r e s s l y p r a h l i l t e d 
fey § 48i#§ Isswa Code, !$$$• y|«mason^lio^s,ts»n & .l-*ctrt^..,.Co. 

A l t a r annexation of tha t e r r i t o r y In which the. f r a n c h i s e s 
are presently e f f e c t i v e the private u t i l i t y companies w i l l 
be subject t c regulation m£ control by both the c i t y and 
the a « f 0 cocmission. This Is subject to the q u a l i f i c a t i o n , 
h&mmr* t h a t i f the transmission l i n e s i n question were b u i l t 
p r i o r t o October 1, 16$7» the grantee has acquired a per** 
petual right and Is not subject to control by the municipality. 
J j J } | . . j t f l i l B ^ 250 lowa 7&§ (1959) 
X r e f e r r i n g to 11 5&e»t and 3$o#31. Hegardiess o f the cate 
of the gra^t of the franchise or the i n s t a l l a t i o n of equipment, 
I 4$9«22 subjects the grantee to " f u r t h e r l e g i s l a t i v e control.' 4 

The regulatory power of m u n i c i p a l i t i e s i s s e t f o r t h in I 306.1 
wh@r& f t i s provided! 



Mr. Lee K # Watts August 17, 1961 
*'C I t i e * end towns s h a l l have the power to 
a u t h o r i z e and r e g u l a t e t e l e g r a p h , d i s t r i c t 
t e l e g r a p h , telephone, s t r e e t r a i l w a y , and 
o t h e r e l e c t r i c w i r e s , and the p o l e s and other 
supports t h e r e o f , by general and uniform r e g u l a 
t i o n , and t o provide the manner i n which, and 
p l a c e s where* the same s h a l l be placed upon, 
a l o n g , o r under the s t r e e t s , reads, ©venues, 
a l l e y s , and public{4aces of such c i t y o r tow*, 
and may d i v i d e the c i t y i n t o d i s t r i c t s f o r t h a t 
purpose*** 

The extent of municipal regulation'under t i l l s s e c t i o n 
mos commented upon In' .State v. lowa T e l . Co,» 175 lowa 607 
( I f 16) a t mm 6£$s *~ 

•''The i n t e n t of the law was m a n i f e s t l y t o give 
tha c i t y power, not o n l y t o a u t h o r i z e d companies 
having no f r a n c h i s e s , but a l s o those which 
d i d , t o use the s t r e e t s and a l l e y s f o r p o l e s , 
w i r e s , e t c , under general and uniform regu
l a t i o n s , and t h i s they might do by d i v i d i n g the 
c i t y i n t o d i s t r i c t s . T h i s undoubtedly had 
reference t o the p l a c i n g of the p o l e s , supports, 
and w i r e s upon the property o f the c i t y , and 
doubtless included the r i g h t t o compel t e l e * 
graph and telephone companies already e s t a b l i s h e d 
t o piece t h e i r w i r e s i n itnaargrounrf conduits 
o r i n a l l a y s , r a t h e r than i n s t r e e t s . The f a c t 
t h a t the r e g u l a t i o n s must be uniform and g e n e r a l , 
a t l e a s t by d i s t r i c t s , I s a c l e a r i n t i m a t i o n 
that they were not intended t o apply t o the 
g r a n t i n g of f r a c h l s e s o r the rt&ht t o occupy 
the s t r e e t s and a l l e y s . " ^ « 

S i n c e r e l y yours, 

S o l i c i t o r General 
VttS8|StJS 



STATE OFFICERS AND DEPARTMENTS: lowa Board of Accountancy -
Board may h i r e I n v e s t i g a t o r s and pay them under s e c t i o n 
116.4, which authorizes necessary and reasonable expenses 
Incident t o the discharge of the board's d u t i e s , f*? t)j e & ± 

A M « W , BO. *r A s c Tl y. y tyf/l ') Jt£ /- Vc 

August 18, 1061 

Mr. Donald R, Denman, Secretary-Treasurer 
lowa Board of Accountancy 
324 Insurance Exchange B u i l d i n g 
Des Moines 9, lowa 
Dear Mr* Denman: 

This w i l l acknowledge r e c e i p t of your recent l e t t e r 
r e questing an opinion from t h i s o f f i c e , i n which you s t a t e : 

••The lowa Board of Accountancy i s charged with 
the r e s p o n s i b i l i t y of a d m i n i s t e r i n g the iowa 
Regulatory Accountancy taw (Chapter 116 of the 
Code of lowa). In the a d m i n i s t r a t i o n of t h i s law. 
It i s necessary f o r the Board t o In v e s t i g a t e and, 
In a sense, p o l i c e the p r a c t i c e of accountancy In 
lowa. Such i n v e s t i g a t i o n s center around s i t u a t i o n s 
a r i s i n g from the p r o v i s i o n s of Se c t i o n 116.14 
Revocation. Section 116.17 Unlawful p r a c t i c e , 
S e c t i o n l l b . 1 8 Penal t i e s - 1 f u n c t i o n , and other 
s e c t i o n s contained In the accountancy law. 

"The Board i s made up of three uncompensated 
p r a c t i t i o n e r s who f i n d i t most d i f f i c u l t to adequately 
I n v e s t i g a t e the aforementioned s i t u a t i o n s in a d d i t i o n 
to c a r r y i n g out the other a d m i n i s t r a t i v e d u t i e s of 
the accountancy law, as w e l l as devoting the necessary 
a t t e n t i o n t o t h e i r own p r i v a t e p r a c t i c e . 

"The purpose of t h i s l e t t e r Is t o request from 
you a w r i t t e n o p i n i o n as to whether or not the Board 
may h i r e an i n v e s t i g a t o r , or i n v e s t i g a t o r s , t o a s s i s t 
In c a r r y i n g out i t s assigned d u t i e s and pay such 
person or persons from I t s fund balance on deposit 
w i t h the Treasurer of the s t a t e of lowa." 



Mr, Donald R. Denman 2- August 18, 1961 

S e c t i o n 116.4 of the 1958 Code of lowa provides the 
a u t h o r i t y regarding compensation f o r expenses of the lowa 
Board of Accountancy. That s e c t i o n provides as f o l l o w s : 

"116.4 No compensation -» expenses. No 
compensation s h a l l be p a i d t o any member of the 
board f o r s e r v i c e s as such, but the members thereof 
s h a l l be allowed the necessary t r a v e l i n g , p r i n t i n g 
and other expenses Incident t o the discharge of 
t h e i r d u t i e s . B i l l s f o r the expense of the board 
or I t s members s h a l l be audited and allowed by the 
s t a t e comptroller and s h a l l be p a i d from the fees 
received under the p r o v i s i o n s of t h i s chapter." 

The meaning of t h i s s t a t u t e was considered in an o p i n i o n of 
t h i s department addressed to Mr. Edgar S. Gage, Secretary-
Treasurer of the lowa Board of Accountancy, dated June 2e, 
1957, copy of which i s enclosed. In that o p i n i o n , I t was 
s t a t e d that the phrase, "and other expenses Incident to the 
discharge of t h e i r d u t i e s " was intended by the l e g i s l a t u r e to 
supply the Board with a l l of the necessary t o o l s by which It 
can accomplish the o b j e c t and purpose of the s t a t u t e . The 
reasonable and necessary expenses of the Board to discharge 
I t s d u t i e s are thus included w i t h i n t h i s phrase, t h i s o pinion 
concluded. 

The word " I n c i d e n t " , used In Section 116.4, has been 
defined In cases from other J u r i s d i c t i o n s as f o l l o w s ; In 
Wolf v. M a l l l n c k r o d t Chemical Works. 81 S. W. 2d 323, 330, 
33b Mo. 7**6, the court defined Incident as l i a b l e to happenj 
apt to o c c u r j b e f a l l i n g } hence n a t u r a l l y happening or apper
t a i n i n g . In S e c u r i t y Nat. Ins. Co. v. Sequoyah Marina, Inc., 
246 F. 2d 830, 833 (C. A. Okie*}, the word " I n c i d e n t " was 
s a i d to mean that which appertains t o something e l s e which 
Is primary. " I n c i d e n t " i s defined In Webster's New I n t e r 
n a t i o n a l D i c t i o n a r y 2nd Ed. Unabridged (1954) as "1. l i a b l e 
to happen} apt t o occur} b e f a l l i n g j hence, n a t u r a l l y happening 
or a p p e r t a i n i n g , esp. as a subordinate or s u b s i d i a r y f e a t u r e . " 
A l s o , t h i s d e f i n i t i o n Is given by Webster's: 

"5. Law. Dependent on* or a p p e r t a i n i n g t o , 
another t h i n g (the p r i n c i p a l ) } d i r e c t l y and 
immediately p e r t , t o , or Involved i n , something 
e l s e , though not an e s s e n t i a l p a r t of I t . " 
In the s i t u a t i o n herein considered, the question Is 

whether h i r i n g an Investigator i s Incident t o the discharge 
of the Board's d u t i e s and Is a reasonable and necessary expense. 



Mr* Donald R. Denman August 18, 1961 

The c o u r t , In Stokes v. Paschal!. (Tex.). 243 S. W. 611. 614, 
h e l d that where a commissioners' court f i n d s I t reasonably 
necessary to employ bond brokers t o a i d In the s a l e of bonds 
of a road d i s t r i c t , they may l a w f u l l y pay a reasonable 
commission under the s t a t u t e as an expense " I n c i d e n t to the 
Issuance" of the bonds. 

S i m i l a r l y , I t would seem that the employment of an 
In v e s t i g a t o r or I n v e s t i g a t o r s Is an expense i n c i d e n t t o the 
d u t i e s Imposed on the Board by Chapter 116. Se c t i o n 116.2(5) 
provides that the Board s h a l l have power and i t s h a l l be i t s 
duty t o r e q u i r e proof in a l l matters p e r t a i n i n g to the 
a d m i n i s t r a t i o n of t h i s chapter. The proof r e q u i r e d may w e l l 
n e c e s s i t a t e the s e r v i c e s of an I n v e s t i g a t o r as an expense 
i n c i d e n t to c a r r y i n g out the Board's duty. These expenses 
are apt t o occur or l i a b l e to happen In connection w i t h the 
Boards d u t i e s regarding unlawful p r a c t i c e , r e v o c a t i o n s , examI• 
nations and other enumerated d u t i e s . Therefore, provided that 
these expenses are necessary and reasonable, which must be 
se p a r a t e l y determined f o r each given s i t u a t i o n , i t i s ray op i n i o n 
that the Board may h i r e an In v e s t i g a t o r or I n v e s t i g a t o r s to 
c a r r y out the d u t i e s assigned to the Board by Chapter 116 and 
pay f o r these expenses from fees r e c e i v e d under Chapter 116 
as a u t h o r i z e d by s e c t i o n 116.4, 1058 Code of lowa. 

Very t r u l y yours, 

BMStbl 

BRUCE M, SNELL, JR. 
A s s i s t a n t Attorney General 



i ^ ^ a ^ i k r ^ V ^ k fieg^Ptlon of r e a l e s t a t e mortgages! 
(Cn, W9, byth G, A.) The shortened per»od of redenipt I on 
a v a i l a b l e In r e a l e s t a t e mortgages must be agreed upon i n 
the mortgage Instrument but i t Is not necessary that an e l e c t i o n 
between the longer redemption p e r i o d or the shortened redemption 
p e r i o d w i t h mortgagees' waiver of r i g h t s t o d e f i c i e n c y judgment 

" * * " * jre a c t i o n . <&t/,y: f' •?* <> '/n be made u n t i l time of f o r e c l o s u r e 

Honorable George £. 0'Mailey 
S t a t e Senator . . . 
420 Royal union B u i l d i n g 
Des Holnas, lowa 
©ear Senator G'Malleys 

T h i s i s i n response t o your recent i n q u i r y In which 
you s e t f o r t h tha f o l l o w i n g * 

"Apparently, there i s some c o n f l i c t In legal 
o p i n i o n s as t o where th© waiver o f the de* 
f I c l e n c y judgment has to appear, whether In the 
mortgage Instrument o r i n the f o r e c l o s u r e 
proceedings* I t appears t h a t the Federal 
Housing A d m i n i s t r a t i o n and other mortgage 
lenders do not know how to make up t h e i r o;ort-
gsga papers. Therefore* as a p u b l i c s e r v i c e , 
they have asked me to w r i t e f o r t h i s o p i n i o n . " 

"The q u e s t i o n , t h e r e f o r e , i s , i f a mortgagee 
d e s i r e s t o take advantage o f the s i x months* 
redemption, does t h a t agreement have t o appear 
In the mortgage instrument or can the mortgagee 

. j u s t waive the r i g h t to a d e f i c i e n c y In the 
f o r e c l o s u r e proceedings?" 

Chapter 289, 59th General Assembly, provides as 
f o l l o w s ; 

"The mortgagor and the mortgagee of r e a l 
p r o perty c o n s i s t i n g o f 5a*s than ten (10) 

mortgage as s e t f o r t h i n s e c t i o n s i x hundred 
twenty-eight p o i n t three (626,3) be reduced 
to s i x (6) months, provided the mortgagee 
y M v e s j ? fhf, f o r e c l o s u r e e c t j p n any r i g h t s 
t o a d e f i c i e n c y judgment a g a i n s t the mortgagor 
which might a r i s e out of the f o r e c l o s u r e pro* 
caadings. In such event the debtor w i l l , 
In the meantime, be e n t i t l e d to the possession 
of s a i d r e a l p r o p e r t y i ©no i f such r e d a c t i o n 
p e r i o d i s so reduced, f o r the f i r s t three (3) 



Honorable Seorge £, O'Jialley 
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"months a f t e r s a l e such r i g h t o f redemption 
s h a f t ha e x c l u s i v e t o tha debtor, and the time 
p e r i o d s In s e c t i o n s s i x hundred twenty~eight 
p o i n t f Iva (62S.SK s i x hundred twenty«elgbt 
p o i n t f i f t e e n (628,15), and s i x hundred t w e n t y 
e i g h t p o i n t s i x t e e n (628.16), shal1 ha reduced 
t o fou r (*»} months." (emphasis added) 

I t I s tha o p i n i o n o f t h i s department t h a t the p a r t i e s 
t o a mortgage can c o n t r a c t u a l l y provide f o r t h a s i x months* 
redemption p e r i o d , as aut h o r i s e d i n Chapter 289, supra, 
without a t that time, r e q u i r i n g f o r f e i t u r e of the cnortgegee 1* 
r i g h t t o proceed a t a l a t e r time f o r a d e f i c i e n c y judgment 
combined w i t h the longer redemption p e r i o d . 

The p r o v i s o added t o the a u t h o r i s e d c o n t r a c t u a l agreenient 
s u p p l i e s the only i n d i c a t i o n o f what the l e g i s l a t i v e Intent 
was on t h i s matter. Had the l e g i s l a t u r e Intended t h a t the 
e l e c t i o n between redemption pe r i o d s must he made a t the time 
tha *»ortgage instrument was executed, i t would have provided 
t h a t the p a r t i e s "may agree and provide In the ir&rtgage 
Instrument t h a t the p e r i o d o f redemption...shall he reduced 
to s i x (6) *&Mths and tha t the faortgegee s h a l l waive In the 
f o r e c l o s u r e a c t i o n any r i g h t s to a d e f i c i e n c y judgment. 
The l e g i s l a t u r e has not so l i m i t e d the use o f t h i s shortened 
redemption p e r i o d , but r a t h e r has s p e c i f i e d thats ".•.pro
v i d e d , the irortgagee waives (fi t h e / p l f c ^ o s u f i J$$m 
r i g h t s t o a d e f i c i e n c y judgment..,** The use o f the word, 
"provided" i s suggestive o f the c o n c l u s i o n , from a reading 
of tha a c t as a whole, th a t the e a c t i o n of the redemption 
p e r i o d need not be made u n t i l the ti«te o f the f o r e c l o s u r e 
a c t i o n , i t i s s e t f o r t h at Words and Phrases page 5581 

"Kord ^provided* when used In a l e g i s l a t i v e 
enactment may c r e a t e a c o n d i t i o n , l i m i t a t i o n , 
o r exception t o the a c t i t s e l f * o r i t may be used 
merely as a conjunction meaning 'and* or •before' 
and In what sense word was used sraiat be d e t e r * 
mined from context of a c t . " 
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Page two 

I t l a apparent t h a t Hie l e g i s l a t u r e Intended t o provide 
a s h o r t e r redemption p e r i o d t h a t "might" he used by the mortgagee, 
s u b j e c t t o the p a r t i e s c o n t r a c t u a l l y agreeing upon the matter, 
and upon t h e - f u r t h e r c o n d i t i o n t h a t tha mortgagee waive i t s 
r i g h t t o a d e f i c i e n c y judgr^nt a t the tlree o f the f o r e c l o s u r e 
a c t i o n * 

In order t o l&plement t h i s newly enacted p r o v i s i o n i n 
r e a l e s t a t e mortgages, we would suggest t h a t the clause s e t 
f o r t h i n your l e t t e r would be s u i t a b l e * This clause provides 
as f o l l o w s * . 

" i t I s f u r t h e r agreed t h a t In the event of the 
foreclosure o f t h i s mortgage and s a l e of the 
property by s h e r i f f * s s a l e In s a i d f o r e c l o s u r e 
proceedings, the t l o a o f one year f o r redemption 
from s a i d s a l e provided by the s t a t u t e s of the 
S t a t e of lowa s h a l l be reduced to 6 months, pro
v i d e d the mortgagee waives i n s a i d f o r e c l o s u r e 
proceedings any r i g h t s t o a d e f i c i e n c y judgment 
a g a i n s t the itsortgagor which may a r i s e out of the 
foreclosure proceed! nesv* 

R e s p e c t f u l l y submitted, 

WHStiaJs 

V*. H. GUKP 
S o l i c i t o r General 



STATE OFFICERS ANOWARTMENTS: Comptroller — Coding system 
d i r e c t e d by Ch. 68, Acts of the 5»th G. A. to s u b s t i t u t e f o r 
Information r e q u i r e d to be shown on warrants under the pro
v i s i o n s of s e c t i o n 8 t16, Code 1958, h e l d t o apply, notwithstanding 
the l i t e r a l terms o f s u c h Ch* 68. (^S7~£frJS\s 7S> ^Ft-v^if; 

^77 fy.i/d. i) ^$f~f-3l August ll» 1961 

Honorable Marvin ft* Selden, J r . 
S t a t e Comptroller 
L O C A L 
A t t e n t i o n ! Mr. H. D* Wicker, A s s t . Comptroller 
0ear S i r j 

T his w i l l acknowledge r e c e i p t of' yours of the 9th I n s t . 
i n which you submitted the f o l l o w i n g : 

"Chapter 68, Acts of the 58th Genera! Assembly, 
reads as f o l l o w s s 

" • S e c t i o n 1* S e c t i o n e i g h t p o i n t s i x t e e n (8.16), 
Code 1958* i s amended by I n s e r t i n g at the end of l i n e 
f i v e (5) the words, "or In l i e u thereof a coding system 
may be used.".• . 

"An amendment was requested o f the 58th General 
Assembly i n order that we could replace a l l d e s c r i p t i v e 
Information r e q u i r e d by s e c t i o n e i g h t p o i n t s i x t e e n 
(8.16) w i t h a coding, so th a t wa might enter the data 
processing f i e l d . With the knowledge that the 58th 
General Assembly had passed an amendment, t h i s o f f i c e 
has a t t h i s date completed the ceding system. However, 
before s e t t i n g the coding In o p e r a t i o n , a check was 
made of the atnendt^nt passed by the 58th General Assembly 
and i t i s noted that the amendment i s i n s e r t e d In the 
middle of the requirement o f information In s e c t i o n 
e i g h t point s i x t e e n (8.16), Instead of a f t e r the word 
•whatsoever* In l i n e eleven (11). This Is In explana
t i o n of why we d i d not approach the 59th General 
Assembly, which has mt In the i n t e r i m , f o r c o r r e c t i v e 
a c t i o n . 

"In view of the f a c t t h a t the amendment as passed 
w i l l not accomplish the d e s i r e s of the 58th General 
Assembly, and a l s o that the S9th General Assembly Is 



Honorable Marvin R» Sdden, J r . -2- August 31, 1S61 

aware t h a t t h i s o f f i c e w i l l have d e l i v e r e d December 1, 
1961, high speed equipment r e q u i r i n g the coding, 1 
r e s p e c t f u l l y request an o p i n i o n as t o whether we may 
proceed w i t h the usage of the coding en s t a t e warrants," 
In answer t h e r e t o , I advise t h a t , t a k i n g i n t o c o n s i d e r a t i o n 

the a d m i n i s t r a t i v e nature of the s u b j e c t matter i n v o l v e d , the 
i n a p p l i c a b i l i t y of the amendment i f l i t e r a l l y a p p l i e d , i t s useless 
t%»tur& as enacted, and i t s purpose as s t a t e d In your l e t t e r , a l l 
to be considered In a s c e r t a i n i n g the i n t e n t i o n of the l e g i s l a t u r e 
In the enactment of the amendment (see Mewglrg v. S l a c k . 17** lowa 
636, 156 N. W. 70S), I am of the opinion that the l e g i s l a t i v e 
Intent i n the enactment of the amendment was to d i r e c t the placing 
of the code symbe*! so as t o embrace a l l the p a r t i c u l a r s mentioned 
In s e c t i o n S»16, Code 1958, involved i n the i s s u i n g of a warrant. 
In that view, the amendment should be viewed es I n s e r t i n g the 
words, "or i n l i e u thereof a coding system may be used" a f t e r 
the word "whatsoever" In l i n e eleven of the foregoIng-numbered 
s e c t i o n and not at the end of l i n e f i v e of that s e c t i o n . 

Very t r u l y yours, 

OSjbl 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNTIES AND COUNTY OFFICERS: AudI t o r Where a school bond 
Issue has been authorized by vote or the e l e c t o r s and school 
d i s t r i c t has c e r t i f i e d r e s o l u t i o n f o r assessment f o r annual levy 
t o r e t i r e the bonds and f i l e d the c e r t i f i e d copy wi t h the 
county a u d i t o r , the duty of the a u d i t o r i s mandatory to Include 
In the proposed budget the amount estimated to be r e a l i z e d from 
the s a l e of the bonds and a l s o to make the levy c e r t i f i e d by the 
school d i s t r i c t to him* s u b j e c t , however, to the l i m i t a t i o n of 
c e r t i f i c a t i o n to the p r o v i s i o n s of s e c t i o n 298,18, Code 1958. 

August 31, 1961 IPI'%~£ 

Honorable C. B. Akers 
A u d i t o r of State 
L O C A L 
A t t e n t i o n : Mr* E a r l Hoilowey 
Dear Mr. Hoiloway: 

This w i l l acknowledge r e c e i p t of yours of the 1st I n s t . 
in which you requested an o p i n i o n on the f o l l o w i n g s i t u a t i o n 
presented t o you by the Humboldt County A u d i t o r : 

"The undersigned would a p p r e c i a t e r e c e i v i n g from 
your o f f i c e I f a v a i l a b l e your o p i n i o n on the f o l l o w i n g 
together w i t h any p e r t i n e n t past a t t o r n e y general»s 
o p i n i o n s , or In the a l t e r n a t i v e , I f necessary, a c u r r e n t 
attorney general's o p i n i o n c o v e r i n g the questions posed 
below, 

"The Humboldt Community School D i s t r i c t , which 
Includes land In Humboldt and Webster Counties, con* 
ducted a s p e c i a l e l e c t i o n on the question of Issuance 
of bonds f o r the purpose of c o n s t r u c t i n g a new school 
on the 25th of January, 196U The p r o p o s i t i o n c a r r i e d 
a u t h o r i z i n g the Issuance of the bonds by s l i g h t l y more 
than the r e q u i r e d s i x t y per cent (60%)* On the l&th of 
A p r i l , 1961, a p e t i t i o n In e q u i t y was f i l e d by two 
r e p r e s e n t a t i v e taxpayers of the d i s t r i c t a t t a c k i n g the 
l e g a l i t y of the e l e c t i o n I t s e l f and the procedure le a d i n g 
up t o the e l e c t i o n . T r i a l of the cause was had commencing 
June 22, 1961 and r e s u l t e d In a decree f i l e d on the 7th 
of J u l y , 1961 which i n e f f e c t r u l e d that the a l l e g e d 
d i s c r e p a n c i e s were Immaterial and t h a t the e l e c t i o n was 
v e l i d and any bonds Issued pursuant t h e r e t o would be 
v a l i d and b i n d i n g l e g a l o b l i g a t i o n s of the d i s t r i c t , and 
f u r t h e r h o l d i n g that the board had a u t h o r i t y t o Issue 
s a i d bonds under the s t a t e of the record* Appeal to 
the Supreme Court of lowa was taken by the r e p r e s e n t a t i v e 
taxpayers on the 28th of J u l y , 1961 and Is c u r r e n t l y 
pending. 

/ 
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"To date, no *stay* order or i n j u n c t i o n has been 
requested or Issued, t o the knowledge of t h i s w r i t e r , 

"The board of the Community School d i s t r i c t c e r t i f i e d 
a copy of a r e s o l u t i o n f o r an assessment of an annual 
levy to r e t i r e the bonds t o be Issued and f l e d the c e r t i f i e d 
copy w i t h the undersigned a u d i t o r of Humboldt County or* 
the 16th day of H&rcb, 1361. So f a r as Is known no bonds 
have been Issued, 

"Under these f a c t s two questions occurs 
"1. Hust there be Included i n the amount of the 

proposed budget f o r p u b l i c a t i o n of n o t i c e and f o r hearing 
an amount estimated to be r e a l i z e d from the s a l e of these 
bonds, s i n c e the matter has w i t h i n th© current year been 
submitted t o both the taxpayers and the court? 

"2. .Must the undersigned a u d i t o r make a levy as 
provided by s t a t u t e a f t e r the c e r t i f i c a t i o n of a copy of 
th© r e s o l u t i o n of assessment, as provided by s t a t u t e 
which states* 1she11 make* In view of the pending appeal 
and In the absence of any s t a y orders or I n j u n c t i o n s , a 
c o n d i t i o n t o the issuance of which would r e q u i r e a bond 
to Indemnify the school d i s t r i c t t o be proposed, as t am 
Informed, and which amount would be p r o h i b i t i v e In amount 
in t h i s type of case. 

"Time Is of the essence s i n c e the budget preparations 
are now In process and we would very much appreciate your 
immediate a t t e n t i o n i n a s s i s t i n g us w i t h Information on 
how we s h a l l proceed. This matter w i l l not o n l y a f f e c t 
our o f f i c e but Webster County as w e l l i n which a small 
amount of the land subject t o assessment i s l o c a t e d . " 
In r e p l y t h e r e t o , I advise as f o l l o w s ; 
S cm of the o p i n i o n that s e c t i o n 2k.k. Code 1955, r e q u i r i n g 

estimates of r e q u i r e d taxes t o be f i l e d as p a r t of the budget, 
and s e c t i o n 76.2, p r o v i d i n g w i t h respect t o th© levy made to 
s e r v i c e the p r i n c i p a l and I n t e r e s t of bonds t o be issued t h a t : 

"The governing a u t h o r i t y of these p o l i t i c a l sub
d i v i s i o n s before Issuing bonds s h a l l , by r e s o l u t i o n , 
provide f o r the assessment of an annuel levy upon a l l 
the taxable property In such p u b l i c c o r p o r a t i o n 
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s u f f i c i e n t t o pay the I n t e r e s t and p r i n c i p a l of such 
bonds w i t h i n a pe r i o d named not exceeding twenty years, 
A c e r t i f i e d copy of t h i s r e s o l u t i o n s h a l l be f i l e d w i t h 
the county a u d i t o r or a u d i t o r s of the c o u n t i e s , as the 
case may be, i n which such p u b l i c c o r p o r a t i o n i s lo c a t e d ; 
and the f i l i n g thereof s h a l l make I t a duty of such 
o f f i c e r or o f f i c e r s t o enter annually t h i s levy f o r 
c o l l e c t i o n u n t i l funds are r e a l i z e d t o pay the bonds 
i n f u l l . 

H l f the r e s o l u t i o n i s so f i l e d p r i o r t o the f i r s t 
day of October, s a i d annual levy s h a l l begin w i t h the 
tax l e v y of the year of f i l i n g . If the r e s o l u t i o n i s 
f i l e d a f t e r the f i r s t day of October i n any year, such 
levy s h a l l begin w i t h the levy of the calendar year 
succeeding the year of the f i l i n g of such r e s o l u t i o n . " , 

r e q u i r e the county a u d i t o r t o comply wi t h the c e r t i f i c a t i o n 
made by the school d i s t r i c t . H is e-ttty in that respect is 

mandatory. ' 
Section 23 of ^3 Am. J u r , , P u b l i c S e c u r i t i e s and 

O b l i g a t i o n s , speaking g e n e r a l l y of r e s t r i c t i o n s upon p o l i t i c a l 
s u b d i v i s i o n s , Insofar as borrowing and i s s u i n g o b l i g a t i o n s 
t h e r e f o r Is concerned, s t a t e s the fo l l o w i n g ? 

" i n most j u r i s d i c t i o n s , the r i g h t given to p o l i t i c a l 
s u b d i v i s i o n s t o borrow, and to issue p u b l i c s e c u r i t i e s 
and o b l i g a t i o n s as a consequence t h e r e o f , Is not u n r e s t r i c t e d , 
but i s subject t o various c o n s t i t u t i o n a l l i m i t a t i o n s , 
Including the f a m i l i a r debt l i m i t a t i o n p r o v i s i o n s , and 
p r o v i s i o n s s p e c i f y i n g the time l i m i t of such o b i i g a t Ions--
the p e r i o d w i t h i n which they are re q u i r e d to mature. 
Such c o n s t i t u t i o n a l p r o v i s i o n s ar© s e l f - e x e c u t i n g and 
mandatory, and r e q u i r e no supplemental l e g i s l a t i o n to 
make them e f f e c t i v e . 

"In a d d i t i o n to c o n s t i t u t i o n a l l i m i t a t i o n s , general 
s t a t u t e s and s p e c i f i c c i t y c h a r t e r s may f u r t h e r l i m i t , 
q u a l i f y , r e g u l a t e , and de f i n e the borrowing power of a 
m u n i c i p a l i t y and i t s issuance of p u b l i c s e c u r i t i e s , in 
some J u r i s d i c t i o n s there are s t a t u t o r y l i m i t a t i o n s 
r e q u i r i n g s u b d i v i s i o n s to provide f o r the levy, or f o r 
the levy and c o l l e c t i o n , of taxes to pay the i n t e r e s t on, 
end provide f o r the retirement of the p r i n c i p a l on 
ma t u r i t y o f , p u b l i c o b l i g a t i o n s upon or before the 
issuance thereof. Such p r o v i s i o n s are mandatory," 
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And more p a r t i c u l a r l y , In I n t e r p r e t i n g the word " s h a l l " 
as used In s e c t i o n 76,2, Code 1958, h e r e t o f o r e quoted, s e c t i o n 
272 of 43 Am, J u r , s t a t e s the f o l l o w i n g ; 

"An Important and p r a c t i c a l question Is o f t e n 
presented as to whether l e g i s l a t i o n r e l a t i n g to the 
payment of p u b l i c s e c u r i t i e s and o b l i g a t i o n s Is 
mandatory or permissive In character? although, of 
course, no u n i v e r s a l r u l e can be s t a t e d because the 
determination In each instance depends upon the 
p a r t i c u l a r l e g i s l a t i o n , e f f o r t Is u s u a l l y made to 
construe the language as Imperative, The words 
*authorized and empowered,' as used i n such l e g i s 
l a t i o n , have f r e q u e n t l y been given a mandatory 
c o n s t r u c t i o n * Some a u t h o r i t y , however, Indicates 
a t l e a s t a contrary r e s u l t , 

"The word " s h a l l , * as used In c o n s t i t u t i o n a l and 
s t a t u t o r y p r o v i s i o n s w i t h respect t o the c r e a t i o n of 
funds or l e v y i n g of taxes f o r the payment of municipal 
or county bonds, Is o r d i n a r i l y construed as Imposing 

i a mandatory duty, A p r o v i s i o n of a c i t y ordinance 
that c e r t a i n bonds * s h a l l be p a i d and discharged In 
numerical order, commencing with number one,* Is 
mandatory, notwithstanding the owners of the higher 
numbered bonds may s u f f e r l o s s In the event of the 
f a i l u r e of the c i t y to c o l l e c t In f u l l the assessments 
upon which the bonds were p r e d i c a t e d , 

"The word 'may,* as used in s t a t u t e s p r o v i d i n g 
f o r payment of bonded Indebtedness, has In some 
instances been construed as mandatory, and In other 
Instances i t has been construed as permissive o n l y , " 

And see, f o r annotation thereof, 103 A, L. ft. 814, 
In view of the fore g o i n g , the answers to both your 

questions are i n the a f f i r m a t i v e , In the performance of which 
a t t e n t i o n Is d i r e c t e d to the p e r t i n e n t p r o v i s i o n s of s e c t i o n 
298,18, Code 1358, as f o l l o w s : 

" * * * The amount estimated and c e r t i f i e d to 
apply on p r i n c i p a l and I n t e r e s t f o r any one year s h a l l 

\ not exceed seven m i l l s on the d o l l a r of the assessed 
v a l u a t i o n of the taxable property of the school corpor
a t i o n . Provided that when because of reduced v a l u a t i o n 
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a seven-mi 11 tax i s not s u f f i c i e n t t o produce the 
amount r e q u i r e d t o pay the i n t e r e s t and one-twentieth 
of the p r i n c i p a l of the o r i g i n a l Issue of bonds l e g a l l y 
issued p r i o r t o the year 1934, the board may c e r t i f y 
such amount and the county a u d i t o r s h a l l compute and 
apply such tax r a t e f o r such purposes as may be necessary 
to r a i s e the amount so c e r t i f i e d and the funds so r a i s e d 
s h a l l be used only f o r the purpose of paying I n t e r e s t 
and p r i n c i p a l on such bonds and s h a l l not be subject to 
t r a n s f e r , " 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

S S j b l 

! 

,1 



CRIMINAL LAW: Transfer.of appeals from j u s t i c e of the peace 
courts Section W.3Z# J95o code ot lowa, does not authorize 
d i s t r i c t court to transfer appeals from Justice of the peace 
court to municipal court for t r i a l , ( f i ^ ^ z s j "/r*'" B^^-L./ 

Mr. William C. B a l l 
Black Hawk County Attorney 
S u l l a 201, F i r s t National Building 
Waterloo, lowa 
Dear Mr. B a l l * 

This w i l l acknowledge receipt of your recent l e t t e r , 
In which you statet 

"Section 762,48 of the 1958 Code of the State 
of lowa sets f o r t h the procedure that w i l l be f o l 
lowed In the t r i a l of an appeal of a non-Indictable 
offense from a Justice of the Peace Court. Said 
Section provides that the appeal w i l l be t r i e d anew 
in the 01 s t r i c t Court* 

"Section 769*32 provides that the Judges of the 
D i s t r i c t Court may he authorized to transfer to Municipal 
Court within the J u d i c i a l D i s t r i c t , misdemeanor offenses 
for t r i a l where either a County Attorney's information 
has been f i l e d or indictment returned. 

" i n view of these two Sections would (t be 
possible f o r the d i s t r i c t Court Judges to transfer 
appeals from a Justice of the Peace to a Municipal 
Court for t r i a l as provided in the Section 762.**8?*» 
Section 769.32, 1958 Code of Iowa, provides: 

"Transfer of misdemeanor cases. The Judges of the 
d i s t r i c t court s h a l l have authority to transfer to the 
municipal court within t h e i r J u d i c i a l d i s t r i c t mis* 
demeanor offenses for t r i a l where either county 
attorney informations have been f i l e d or indictments 
have been returned," 
There does not appear to be any provision other than 

the above section for the transfer of misdemeanor cases from 
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the d i s t r i c t court to the municipal court. This section Is 
limit e d by Its own terms to those cases where "either county 
attorney Informations have bean f t i e d or Indictments have 
been returned." in order to Include appeals from J u s t i c e of 
the peace courts, words to that e f f e c t would have to be 
added to the statute. As stated In EHngman v. Ci t y of 
Council S l u f f s , 249 Iowa 1121, 1126, W M . W. 2d 742, 

" i f the language given Its p l a i n and ration a l 
meaning i s precise and free from ambiguity, no more 
Is necessary than to &pp\y to the words used the i r 
natural and ordinary sense In connection with the 
subject considered, * * * *we are not permitted to 
wr i t e Into the statute words which are not there.*" 
i t Is therefore our opinion that section 769.32, 1953 

Code of lowa, does not authorise the d i s t r i c t court to transfer 
appeals from j u s t i c e of the peace courts to the municipal court. 

Very t r u l y yours, 

JOHN H. ALUM 
Assistant Attorney General 

JHAsbl 



CRIMINAL LAW* Suicide not criminal offense Suicide and 
attempted suicide are not criminal offenses within the meaning 
of section 147.1 1 1 , 1958 Code of lowa. -To C^L,T 

September 5, 1961 

Mr. William C, B a l l 
Black Hawk County Attorney 
Suite 201, f i r s t National Building 
Waterloo, lowa 
Pear Mr. B a l l ; 

This w i l l acknowledge receipt of your recent l e t t e r , 
in which you state: 

"Section 147.111 of the 1958 Coda of lowa provides 
for the report of treatment of wounds which appear to 
have been received in connection with the commission 
of a criminal offense. My question i s , would a s e l f -
i n f l i c t e d Injury require a report to Section 147,111 
of the 1958' Code of lowa?" 
Section 147.111, 1958 Code of lowa, provides: 

"Report of treatment of wounds. Any person 
licensed under the provisions of t h i s t i t l e , who sha l l 
administer any treatment to any person suffering an 
Injury of violence, which appears to have been received 
in connection with the commission of a criminal offense, 
or to whom an application Is made for treatment of any* 
nature because of any such Injury of violence, s h a l l at 
once but not lat e r than twelve hours thereafter, report 
said fact to the s h e r i f f of the county in which said 
treatment was administered or an application therefor 
was made, stating therein the name of such person, his 
residence i f ascertainable, and giving a brief descrip
tion of the injury. Any provision of law or rule of 
evidence r e l a t i v e to confidential communications is 
suspended insofar as the provisions hereof are concerned." 
Your question, then, is whether the acts of suicide or 

attempted suicide are criminal offenses for which a report by 
the attending physician i s required under the terms of the 
above section. 
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This question has apparently been resolved by the Supreme 
Court of lowa in the case of State v. Campbell, 217 lowa 848, 
2S1 N. W, 717. 92 A, L. R. 1176. At pages 850-851 of the lowa 
report, the Court stated: 

" f t Is true that at common law, under an act of 
Parliament, suicide was a felony, and the property of 
the f e l o de se was f o r f e i t e d to the Crown, and he was 
Ignomi nIous1 y""burIed in the public highway and a stake 
driven through h i s body. Such a provision does not 
ex i s t under the Code of lowa. i t is true that in some 
states the attempt to commit suicide i s made a crime 
arid i s punishable as such, but unless so made by statute, 
suicide i s not an unlawful act, and i t i s so held by 
the Supreme Court of New York In the case of Oarrow v. 
Family Fund Society, 116 N. Y. 537, 22 N. E. 1093, 6 
t . R. A. 495, 15 Am. St. Rep. 430. There being no 
statute in t h i s state p r o h i b i t i n g suicide or the 
attempt to commit suicide, under the foregoing d e f i n i 
tions i t cannot be that the attempt to commit suicide, 
charged against the defendant in th i s Instruction, was 
an unlawful act." 
In view of the fact that there Is yet no statute in th i s 

state p r o h i b i t i n g suicide or attempted suicide. It Is our 
opinion that a s e l f - i n f l i c t e d injury would not require a 
report under section 147.111 of the 1958 Code of lowa. 

Very t r u l y yours, 

JOHN H. ALLEN 
Assistant Attorney General 

JHAibl 



CONSERVATION} Watercraft, f I re extInguIshers requI red — 
Section 10(f)(7)i CM, »7» Acts 59th G. A, requires that every 
motor boat be equipped with f i r e extinguishers, and the State 
Conservation Commission cannot exempt by regulation any class 
or dasses of boats from the f i r e extinguisher requirement. 

September 6, 1961 

Mr, Glen G. Powers, Director 
State Conservation Commission 
East 7th and Court 
Des Moines 8, iowa 
Bear Mr, Powers % 

Me have your l e t t e r of August 14, 1961, In which you 
request the opinion of t h i s o f f i c e in regard to the following: 

"Pursuant with the request of the State Conservation 
Commissioners at t h e i r l a s t meeting we would be pleased 
If you would give us an Attorney General's Opinion on 
Section f-7t page 11 of Senate F i l e 451, Acts of the 59th 
General Assembly, 

"The s t a f f of the State Conservation Commission 
have interpreted Section f-7» page 11 of Senate F i l e 
451, to mean that every motorboat on the waters under 
the j u r i s d i c t i o n of the State Conservation Commission 
s h a l l have a f i r e extinguisher, i t i s a further Inter
pretation of t h i s section that the Commission sh a l l 
determine the number of f i r e extinguishers greater than 
one, the siz e and type of f i r e extinguishers, which may 
be acceptable under t h i s Act, 

" i t has been suggested by legal council for a 
group of l i v e r y operators in the iowa Great lakes Area 
that the Commission could, under t h i s section of the 
law, exempt the need of f i r e extinguishers on any boats 
which they desire to do so. The Commission would l i k e 
an opinion by the Attorney General's o f f i c e pertaining 
to t h i s section and i t Is further agreed by the Commis
sion that perhaps the number of f i r e extinguishers 
should be c l a r i f i e d for d i f f e r e n t sizes of boats which 
hasnot been done heretofore*" 
Section 10 ( f ) ( 7 ) * Chapter $7* Acts of the 59th General 

Assembly (section f-7, page 11 of S. F. 451), provides as follows? 
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Every rootorboat s h a l l be provided with such 
number* si z e and type of f i r e extinguishers capable of 
promptly and e f f e c t u a l l y extinguishing burning gasoflne, 
as may be prescribed by the regulations of the commission. 
Such f i r e extinguishers s h a l l , at a l l times, be kept 
In condition f o r immediate and e f f e c t i v e use and s h a l l 
be so placed as to be read i l y accessible." ( i t a l i c s 
supplied) 
Therefore, by i t s own terms, the Act requires that every 

motorboat be equipped with a f i r e extinguisher. Since the word 
"every*1 manifests the intent of the l e g i s l a t u r e that a l l motor-
boats be equipped with f i r e extinguishers, the State Conservation 
Commission cannot, In our opinion, exempt by regulations any 
class or classes of boats from the f i r e extinguisher requirement. 

Further, the above-quoted section places the duty upon the 
State Conservation Commission to e s t a b l i s h by regulation the 
number, si z e and type of f i r e extinguishers to be required on 
the various c l a s s i f i c a t i o n s of motorboats. 

' Very t r u l y yours, 

«JMC i b l 

JOHN M, CRfGER 
Assistant Attorney General 



INSTITUTIONS} Commitment of feeble-minded — D i s t r i c t courts 
have JurIsdIctlon to commit feebleminded persons to state 
I n s t i t u t i o n s * lowa Code sec, 222,18, 229,9 and 223.7 (1958)* 

( a ££. : 6 € £/ To £ ^oo i>, .V* /> C», frm-t,} %/£tJ 

September 6, 1961 

Mr. Henry t . Elwood 
Howard County Attorney 
P* 0* Sox 377 
Cresco, lowa 
Pear Mr. Elwood: 

We have your l e t t e r of June 27, 1*161, in which you request 
the opinion of t h i s o f f i c e in regard to the following (natters: 

"Whether or not a D i s t r i c t Court of the State of 
iowa has the authority to commit a feeble-minded c h i l d 
to Woodward State Hospital located at Woodward, lowa, 
or whether the commissioners of h o s p i t a l i s a t i o n have 
the authority to commit a feeble-minded c h i l d to 
Woodward State Hospital. 

"Whether or not the Woodward State Hospital i s 
obliged to accept the feeble-minded c h i l d who has been 
committed to the hospital f o r treatment, regardless of 
whether the c h i l d has been committed by order of the 
CI s t r i c t Court or by the commissioners of h o s p i t a l i s a t i o n 11 

Your attention Is directed to lowa Code sections 222.18 
and 229.9, which respectively provide: 

"222*18 Guardianship or commitment. If i t be 
found that said person Is mentally retarded, and that i t 
w i l l be conducive to the welfare of such person and to 
the community to place such person under guardianship, 
or to commit such person to some proper i n s t i t u t i o n 
f o r treatment, the court or Judge s h a l l , by proper order: 

"1* Appoint a guardian of the person of such person, 
provided no such guardian has already been appointed. 

"2. Commit such person to any state I n s t i t u t i o n 
for the mentally retarded. 
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"3* Commit such person to a private I n s t i t u t i o n 
of t h i s state, duly Incorporated f o r the care of such 
persons, and approved by the hoard of c o n t r o l , provided 
such I n s t i t u t i o n Is w i l l i n g to receive such person* H 

••229*9 findings and order — screening center* If 
the commission finds from the evidence that said person 
i s mentally i l l and a f i t subject f o r custody and t r e a t * 
ment In the state h o s p i t a l . I t s h a l l order f i r s t h i s 
observation and treatment at the screening center located 
at the hospital in the d i s t r i c t nearest to the county 
In which the hearing Is conducted and no order of commit* 
stent s h a l l Issue u n t i l the superintendent of the hospital 
at which said screening center Is located s h a l l f i n d and 
recommend that such order should be issued and, In the 
event that such recommendation of commitment is made, 
the commission s h a l l order h i s commitment to the hospital 
In the d i s t r i c t In which the county Is situated and in 
connect ion with such f i n d i n g and order s h a l l determine 
and enter of record the county which i s the legal 
settlement of such person* If such settlement is unknown 
the record s h a l l show such f a c t * 

"Mo person s h a l l be ordered committed or delivered 
to a state hospital u n t i l the commission has f i r s t com* 
municated with the superintendent of such h o s p i t a l , and 
has been advised that adequate f a c i l i t i e s are a v a i l a b l e . 
A person ordered to screening center for observation 
and treatment s h a l l have the same ri g h t to appeal from 
the order as from the order of commitment fi n d i n g him 
mentally i l l as provided in sections 229.17 to 229*19, 
1nciusive #

, , 

Therefore, while the commission on h o s p i t a l i z a t i o n i s 
vested with the power to commit mentally i l l persons under 
lowa Code Chapter 229 (1958), the power to commit feeble-minded 
persons Is s p e c i f i c a l l y granted to the d i s t r i c t courts by 
low* Code Chapter 222 f1958), While iowa Code section 223*7 
(1958) provides that a l l laws r e l a t i n g to commitment of the 
mentally 111 s h a l l also apply to the commitment of e p i l e p t i c s , 
t h i s section cannot, In our opinion, be enlarged to Include 
feeble-minded persons as well as e p i l e p t i c s . Therefore, only 
the d i s t r i c t courts may commit feeble-minded persons and the 
Woodward State Hospital Is obliged to accept only those 
feeble-minded persons who have been committed by order of the 
d i s t r i c t court* 

Very t r u l y yours, 

4MC«.bl 
JOHN H* CREGER 
Assistant Attorney General 



BANKS AND BANKING: Blanket surety bond for examiners and 
employees The Banking department can secure a corporate 
surety bond of f e r i n g a blanket coverage for a l l bank 
examiners and employees as enumerated in Ch, 256 and 257, 
59th G. A,, and can pay the premium for a three-year term 
In a single payments Sec. 524.8 and 524.9, as amended by 
Ch, 256 and 257 (59th G. A.). ($0*1 P \ST-Af= ^*'1 (S-

September 12, 1961 

Mr. Clay W. Stafford, Superintendent 
Department of Banking 
500 Central National Building 
Des Moines, iowa 
Dear Mr. Stafford* 

This Is in response to your recent Inquiry In which 
you set f o r t h the following: 

"1. Can the State Department of Banking purchase 
a blanket surety bond covering a l l employees and 
examiners of the Department under sections 524,8 
and 524.9 (as amended by Chapters 256 and 257, 59th 
General Assembly}} and 
"2* Can the premium for a three-year term be paid 
t h i s year, In order that the Department might take 
advantage of the feature of automatic coverage of 
new employees (without additional cost or n o t i f i 
cation) and a saving of $615.82 over the annual 
payment basis?" 
As you are aware, Chapter 256, 59th General Assembly, 

amended section 524.3 by substituting for the f i r s t sentence 
the following: 

" A l l examiners s h a l l be bonded by a corporate surety 
bond In the kind and form and In the amount as deter
mined by the state banking board and the premium 
thereof s h a l l be paid out of the current or accumulated 
earnings of the banking department," 
A s i m i l a r change was made by Chapter 257, 59th General 

Assembly, repealing section 524,9 and enacting the following 
"The deputy superintendent and a l l c l e r k s , steno
graphers, special assistants and other employees 
sh a l l be bonded by corporate surety bond In the kind 
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and form and In the amount as determined by the 
state banking board and the premium s h a l l be paid 
out of the current or accumulated earnings of the' 
banking department." 
i t i s my opinion that these sections authorize a l l 

employees and examiners to be covered under a blanket surety 
bond. You w i l l notice that in both of the acts set forth 
above the following language Is used: " . • . s h a l l be 
bonded by £ corporate surety bond in the kind and form and 
in the amount as determined by the . . .board . . . ". 
This language leaves no question that only one bond was 
intended for each of the two classes of employees, and 
since the board i s expressly authorized to determine the 
"kind and form" as well as the amount of the coverage, there 
Is no objection to having both classes covered under the same 
bond, in t h i s regard, see 1956 Op. Atty. Gen. 51 (no authority 
for "blanket bond" on county o f f i c a r s ) j and informal opinion 
#58-3*17 (sta t i n g that Conservation Commission could not 
purchase a "blanket bond" for employees). In neither of these 
c i t e d opinions, however, did the statutory language authorize 
the purchase of "a corporate surety bond", Compare section 
29.37 and comment ~bf 1956 Op. Atty. Gen, at page 52 (a clear 
statement of authority for a blanket bond). 

With respect to the payment for a three-year term bond 
in a single payment, we f i n d that i t has long been the rule 
that prospective claims against the State cannot be allowed. 
1936 Op. Atty. Gen. 367. This opinion was based upon the 
statutory law then e x i s t i n g which was stated by the writer 
to bet "nowhere does the law contemplate that an alleged 
claimant can secure money from the State Treasury for ser
vices to be performed in the future or for things to be 
furnished the State of lowa In the future." Id. at page 
368. We f i n d that the payment f o r a three-year term bond 
In m single payment, even though i t be in payment for a 
service to be rendered to the State In the future, was con
templated by the l e g i s l a t u r e in enacting Chapters 256 and 
257, 59th General Assembly. Any other construction of these 
acts would lead to the conclusion that not even a one-year 
premium could be paid on a surety contract, which would 
undoubtedly eliminate the State Banking Department from the 
commercial surety market, 

in order that the l e g i s l a t i v e intent be given i n t e l l i 
gent purpose, ) am of the opinion that the Banking Department 
can secure a corporate surety bond o f f e r i n g a blanket coverage 
for a l l bank examiners and employees as enumerated in Chapters 
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256 and 257, 59th General Assembly, In the kind and 
form as determined by the State Banking Board, and that 
It can pay the premium f o r a three-year term in a single 
payment. 

Respectfully submitted, 

WNB:b1 

W. H. BUMP 
S o l i c i t o r General 



BEER AND CIGARETTES* l l l a f a l vending machine — Under 
stated f a c t s , a efgerette machine used within en i n d u s t r i a l 
plant for the exclusive use of the employees. wherein the 
employee Is given a key which i s inserted before the machine 
w i l l dispense cigarettes upon payment of p r i c e , i s a wholly 
automatic type and prohibited under the provisions of 
Section 98.36 (6). Code of lowa (1958). (Sf^c^o ~T~o \S$-t*i0 

Kir* %4w*r4 f* Samara 
Koedbury County Attorney 
Sioux C i t y | lowa 
Seer Urm Samarat 

In reply to your favor of August 26f l96l, reading 
as fellows* 

wYeur opinion i s respectfully requested 
concerning the l e g a l i t y of a cigarette dispen
sing machine used under the following conditions* 

A cigarette machine i t for use within an 
in d u s t r i a l plant and for the exclusive use of 
tha employees* instead of a button being used 
by a parson i n charge t each employee i s given a key whteh must he inserted before the machine 
w i l l dispense cigarettes upon payment of pr i c e . " 

$* bog te edvieet 
The questian far determination* i s whether or not the 

cigarette vending tnechine you describe* i s being used In an 
i l l e g a l way and In contravention of See* 98*36 16) Code 
of lawa (1958) which provides* 

**6* i t s h a l l be unlawful to s e l l or vend 
cigarettes by means of a device known as a 
vending machine** 
Two eases were f i l e d in the D i s t r i c t Court of folk 

County* i n which the Court enjoined eertaln State* County 
and C i t y o f f i c i a l s and restrained them from prosecuting 
the p l a i n t i f f s er any parsans i d e n t i c a l l y situated for any 
alleged v i o l a t i o n of Section 98.36 (6) of the 1958 Cede of 
lowa. In the operation of cigarette dispensing machines 
which are composed of a eabinet used far the storage and 
display af eigerett@s f and a separate unit described as a 
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r.ftBttla ftgnUfli, A2XbB& which i s operated through en e l e c t r i c 
c i r c u i t * the c l o s ing of which requires the gvart a g i ef the 
c i ga re t te dispensing l icensee or h i a agent* to make the sa le 
by a c t i v a t i n g the cabinet each time i t de l i v e r s the customer*< 
purchase t when thus used end operated on premises licensed 
fer the sale of cigarettes at r e t a i l by p l a i n t i f f s and ethers 
I d e n t i c a l l y situated, prayjrfad tfeftl M l l x p a t t c e n t r a l J l f l H 
i t Ifflifttffif in,|{I,MMM«ft mill.MUB I,I JOTCM M i c i t U i y 
.^gr.Cfijate^i f rom̂ .̂ fae, purchasing o^bl Ifi^aa.d t,h*̂ t gpid remote 
c e n t a l , unit ip latt|rai»̂ .rinil i i j eafir^ty-PY P^H Hfff wfteCi 
or aw a?«wt tharaaf ar uoon the premises of which the sale ef eiyarattea i a |eyallv parnil aaahla- (Cmphasie aura) 

of the t r i a l court were affirmed by operation of Uw f the court standing four to four. 
In the majority opinion for affirmance (10? N«*u 2d 

at p* 59) the court speaking through duet ice Haye eaidt 
"to think the l e g i s l a t u r e by using the term 

"vending machine 9 c l e a r l y rmt*rr*ti to the wholly 
automatic type of machine and that the machines 
i n question do not v i o l a t e e i ther the l e t t e r or 
the intent of Section 98*36 (6)*" 
austice Kays c i t e d the ease of ,%CflMffihn / . f l i t I Sift 

Saiar C a P T 3 C i r . , 67 f\ Sd l M j . wherein we f i nd t h i e 
de f i n i t i on of the wholly automatic type of machine, to -witt 

*Tbe facts show that the device i n question 
works automatically, that i t l e a machine, that 
i t i s a s e l l i n g machine, a product d«11very machine, 
and a price c o l l e c t i n g machine! that i t does eway 
with hmm .sgntraU .ftgftnsy.a .wgr.Hv and gaer.cjge, g,f 
will goffir* fhflt,,wa,s «fl«nt, ̂ O u s s l i Y« , 

1B believe that the machine described i n your l e t t e r 
f a l l s within the above d e f i n i t i o n * The operation of said 
machine i s completely automatic* The vendee i s an employee 
of en i n d u s t r i a l plant* Although net stated in the factual 
s i t u a t i o n , i t must be assumed aaid employee, as purchaser of 
the c i g a r e t t e s , i s required to deposit the necessary coins 
in the mafehina* He. then usee Mm to activate the machine 
and thus secures the cigarettes ha has purchased from the 
machine, without the intervention of any person acting an 
behalf of the owner of the machine and/or the cigarettes* 



ttr. Coward f• Samore -3-

.. Thift machine i s not the i dent i ca l type of machine 
involved i n the injunction act ions c i t e d above. 

The machine in question dees net have e remote cent ra l 
device . No avert act e f a c i ga re t te dispensing l icensee er 
h i s agent i s required to ac t ivate the machine, whereas in 
t h i s case, the vendee ac t iva tes the machine by h i s own ovart 
AcX*of inse r t ing h i s &av into the machine, furthermore, 
the machine Is not located i n a r e t a i l establishment as 
set out i n the injunction decree issued by dudge Switter 
i n the D i s t r i c t Court of Polk County as aff irmed by our 
Supreme Court* 

Therefore, i t i s our considered ep in icn tha t , since 
t h i s machine i s a wholly automatic type as described by 
Jus t i c e Maya i n the CtptlfitnjiL,Intfvtp.jflfi ease* e u p r e . i t 
i s within the p rosc r ip t ion CTthe s ta tute , Section 98.36 (6) 
and an i l l e g a l c i ga re t te vending machine* 

Respectfully submitted, 

FRANK B. BIANCO 
Assistant Attorney Qeneral 

F8S*he 

http://eupre.it


Township funds a r i s i n g from authority of an e l e c t i o n may be 
invested i n time c e r t i f i c a t e s as authorized by Section 453,10. 

September 15» 1961 

Mr. M i l l i e s * Stuart Charlton 
Delaware County Attorney 
Manchester* lowa 
Oeer Mr* Char1 tons 

This w i l l acknowledge receipt of yours of the 29th u i t . 
i n which you submitted the f o l l o w i n g 

"Hay the Township Trustee as custodian of funds 
belonging to his Township a r i s i n g from a 
ft J u l y , 1957, election and levy pursuant to 
Sections 3$9M through 359. **5 of the l&Sh Code, 
invest same In time c e r t i f i c a t e s with a local 
bmk, thus earning Interest on such funds?'* 

In reply thereto I wauld advise you that authority to 
invest the foregoing funds are found In the provisions of 
Section 455.10, Code 1953, providing as followss 

"investment of funds created by e l e c t i o n * The 
governing council or board, who by the law have 
control of any fund created by di rect vote of the 
people* may Invest any portion thereof not cur* 
rently needed* In United States government bonds 
or make time deposits of such funds as provided 
In t h i s chapter end receive time c e r t i f i c a t e s of 
deposit therefor* interest or earnings on such 
funds s h a l l be credited as provided in subsection 
% of section 453*7." 

Sincerely yours, 

oscAn s m u s s 
f i r s t Assistant Attorney General 

OSjfns ; :. 



l i i perfoxalitg the duty of issui»2 rwriags Ucaasds wbere one m both of 
tfee applicants are minors, uader provisions of Section 595.a at amended 

September 25, 1961 

Mr. Jamas D. 0*Connor 
Chickasaw County Attorney 
Hew Hampton, iowa 
Dear Mr. O'Connor: 

This w i l l acknowledge receipt of yours of the 28th u l t . 
In which you submitted the following} 

"The amendment to Section 592.2, Code of iowa, 1958, 
(House f i l e Mo. 26$, 59th General Assembly) raises 
the minimum age fo r marriage In lowa* and in addition, 
provides *!>iotwiths tending the foregoing, the D i s t r i c t 
Court may. when application Is made by p a r t i e s , one 
or both of whom are under the age thus f i x e d and the 
female of whom Is pregnant, grant an order authorizing 
Issuance of a marriage license by the clerk of the 
d i s t r i c t court to said applicants and the marriage 
under such license s h a l l be v a l i d . * 
"The question, therefore, Is this? Must a judge of 
the J u d i c i a l D i s t r i c t of which t h i s county i s a part 
sign the order contemplated In the amendment to 505*2 
whenever application i s f i l e d here, or may i t be 
signed by any D i s t r i c t Judge In t h i s state?" 
In reply thereto, I advise as followst 
The statute under which the question arises i s Chapter 

276, taws of the 59th General Assembly} section 1, subsection 
3 thereof providing as follows: 

"SECTION 1* Section f i v e hundred ninety-five point 
two (595*2), Code 1958, Is hereby amended as follows! *** 
"3, By adding to said section the following paragraph: 
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"'notwithstanding the foregoing, the d i s t r i c t court 
may. when application i s made by p a r t i e s , one or bath 
of whom are under the age thus f i x e d and the female 
of whom i s pregnant, grant an order authorizing 
Issuance of a marriage license by the c l e r k of the 
d i s t r i c t court to said applicants and the marriage 
under such license s h a l l be v a l i d . The records of 
the court which pertain to such condition of preg
nancy s h a l l be sealed and av a i l a b l e only to the 
contracting parties or to any Interested party 
securing an order of court.** 
The foregoing statute Involves the making of an appli» 

cation to the Court and the entering of an order by the Court 
upon the appl i c a t i o n . This order of the Court i s a part of 
the proceedings thereof which the c l e r k , under the provisions 
of section 604.3&, Code !$5§# Is required to make a record of 
and which, when correct, s h a l l be signed by the Judge. This 
duty of the c l e r k Is correlated and confirmed by section 606*1* 
Code 1958, which provides the following: 

"General duties. The c l e r k of the d i s t r i c t court 
s h a l l keep h i s o f f i c e at the county seat, attend the 
sessions of the d i s t r i c t court himself or by deputy, 
keep the records, papers, and s e a l , and record the 
proceedings of the court as hereinafter directed, 
under the d i r e c t i o n of the Judge.", 

and subsection 1 of section 606.7, Code I£58, which provides 
the following; 

"Records end books. The records of said court s h a l l 
consist of the o r i g i n a l papers f i l e d In a l l proceedings, 
and the books to be kept by the c l e r k thereof as 
follows3 
"1, Record book* One containing the entries of the 
proceedings of the court, which may be known as the 
'record book*, and which Is to have an index r e f e r r i n g 
to each proceeding In each cause under the names of the 
part i e s , both p l a i n t i f f and defendant, and under the 
name of each person named In e i t h e r party." 
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Such clerk of the court i s a county o f f i c e r (see section 
39*21, Code 1358) v invested generally with m i n i s t e r i a l duties* 
See the case of Abrm v. Grimmt «? iowa 37* in accordance with 
the foregoing statutes, the cl e r k has h i s o f f i c i a l o f f i c e at 
the county seat and serves the Court in the county in which he 
i s a county o f f i c e r * This Is an ine v i t a b l e conclusion from 
the f a c t that there are 3$ c l e r k s , each by statute serving 
the Court In the county In which he Is a county o f f i c i a l * 

Thus, In performing h i s duty of recording the court 
proceedings, the application made under the provisions of 
Chapter 276, Acts of the 59th General Assembly, i s made to 
the Court in which the c l e r k exercises his power and performs 
his duty, i t follows, therefore, that the clerk's authority 
to Issue the license provided for In the quoted statute* 
being Chapter 276, Acts of the 59th General Assembly, arises 
from an order by the Court of the county in which the clerk 
Is an elected o f f i c i a l * This conclusion has confirmation In 
the f a c t that no provision Is made Investing the clerkof 
the Court issuing the license with notice of the order made 
by the Court In another county, nor providing otherwise the 
method by which such order may come to h i s notice and be 
bound thereby*. 

In view of the foregoing, I am of the opinion that the 
order referred to In the foregoing Chapter 276, Acts of the 
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59th General Assembly* must be signed by the Judge acting 
In the same county in which the c l e r k of the court has h i s 
o f f i c i a l duty. 

Yours t r u l y , 

0S:bl 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 



TAXATION: County Soi l Conservation District: Tax Status of Property: 1) Real 
estate owned by district isTax'Bxempt. (Section 42771) ^ " D i s t r i c t is entitled to 
a sales tax refund on materials used in construction of a buildirtg by and for the use 
of the district (Section 4 2 2 . 4 5 ).( j ^ ^ - ^ - ^ >£ , /hfP^$ 

State of lowa 
DEPARTMENT OF JUSTICE 

Des Moines 

September 1 5 , 1 9 6 1 

James G . Milani 
Appanoose County Attorney 
107 1/2 West Van Buren Street 
Centervi l i e , lowa 

Dear M r . Mi lan i : 

We acknowledge the receipt of your letter of June 2 7 , 1 9 6 1 , in which you 

ask for an opinion on the following: 

"The Appanoose County Soi l Conservation District, contemplates 
purchasing some real estate and erecting a building thereon t:o house the 
offices for said District. A l s o , there is the possibility of the Appanoose 

• County Soi l Conservation District renting space in the contemplated 
building, to various governmental Agricultural Agencies. Before moving 
ahead with the building proposal, the District has requested that the 
following two questions be resolved: 

" 1 . Is the real estate owned by the Appanoose County 
Soi l Conservation District, exempt from real estate tax 
under the provisions of lowa Code Section 4 2 7 . 1 , or 
any other section ? 

" 2 . Is the Appanoose County Soi l Conservation District 
entitled to the sales tax refund on materials used in building 
their proposed structure? The refund referred to is provided 
by Section 4 2 2 . 4 5 of the lowa Code. 

"The Soi l Conservation District, is formed under Section 4 6 7 a of the 
lowa Code. The District, in the proposed building, would use funds 
it now has on hand, and borrowed capital to finance the project. The full 
time agent is paid by the Federal Government. Tte District operates under 
Memorandum Agreements with the lowa Agricultural Extension Service, and 
the U. S . Department of Agriculture. " 



It is our opinion that the district you describe is a subdivision of the government 

of the State and its property is thereby entitled to the tax exemption allowable to State 

property. The district also comes within the provision to allow a refund of sales tax on 

materials used in construction of public property. 

The pertinent provisions of the lowa Code are as follows: 

Chapter 4 2 7 , Property Exempt and Taxable. 

" 4 2 7 . 1 Exemptions. The following classes of property shall 
not be taxed: 

" 1 . Federal and state property. The property of the United 
States and this state * * * . " 

Chapter 4 6 7 A , Soi l Conservation. 

" 4 6 7 A . 3 Definitions. Wherever used or referred to in this 
chapter, unless a'different meaning clearly appears from the context: 

" 1 . 'District' or 'soil conservation district' means a 
governmental subdivision of this state, and a public body corporate 
and pol i t ic , organized in accordance with the provisions of this 
chapter, for the purposes, with the powers, and subject to the res
trictions hereinafter set forth. 

* * *, 

" 6 . 'State'means the state of lowa. 

" 7 . 'Agency of this state' includes the government of this 
•state and any subdivision, agency, or instrumentality, corporate or 
otherwise, of the government of this state." 

" 4 6 7 A . 4 State soil conservation committee. 

" 1 . There is hereby established, to serve as an agency of 
the state and to perform the functions conferred upon it in this chapter 
(together with such other functions as may be hereafter assigned to it 
from time to time by act otthe legislature), the state soil conservation 
committee. * * * . " 

" 4 6 7 A . 5 Creation of soil conservation distr icts ." 

(Procedures used Jto set up districts; approval of state soil 
conservation committee required.) 
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" 4 6 7 A . 6 Appointment, qualifications and tenure of commissioners.1 1 

(Enables the commissioners call on the Attorney General of the 
State for such legal services as theyjnay require.) 

" 4 6 7 A . 7 Powers of districts and commissioners. * * *. 

" 7 . To construct, improve, and maintain such structures as may 
be necessary or convenient for the performance of any of the operations 
authorized in this chapter . The approval of the lowa natural resources 
council shall be required on any project which relates to or in any manner 
affects flood control. 1 1 

" 4 6 7 A . 1 2 Statement to comptroller. On or before September 1 
next preceding each biennial legislative session, the state sbil conservation 
committee shall submit to the state comptroller, on official estimate 
blanks furnished for su.ch purposes, statements and estimates of the 
expenditure requirements for each fiscal year'of the ensuing biennium, and 
a-statement of the balance of funds, if any, available to the committee, 
and the estimates of the committee as to the sums needed for its adminis-

.•- trative and other expenses." 

Chapter 4 2 2 , Income, Corporation and Sales Tax. 

" 4 2 2 . 4 5 Exemptions. There are hereby specifically exempted 
from the provisions of this division and from the computation of the 
amount of tax imposed by i t , the following: 

" * * 

" 6 . Any tax certifying or tax levying body of the state of lowa 
or governmental subdivision thereof may make application to the state 
tax commission for the refund of any sales or use tax upon the gross 
receipts of all- sales of goods,wares or merchandise to any contractor, 

' used in the fulfillment of any written contract with the state of lowa or 
any political subdivision thereof, which property becomes an integral 
part of the project under contract and at the completion thereof becomes 
public.property, except good, wares or merchandise used in'the per
formance of any'contract in connection with the operation of any 
municipal utility engaged in selling gas, electricity, or heat to the 
general publ ic ." 

Since the soil conservation districts are governmental subdivisions, property 

owned by them becomes state property. As such, it is exempted by Section 4 2 7 . 1 (1) 

from tax. A governmental subdivision is also entitled to a refund of sales tax by Section 
* • 

4 2 2 . 4 5 (6), upon proper application. 
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r-̂  See also in this area the following Attorney General opinions: 1 9 3 4 A . G . O . 

6 8 6 , 1 9 4 8 A . G . O . 1 9 2 , 1 9 4 8 A . G . O . 2 1 9 , 1 9 5 6 A . G . O . 9 3 , and 1 9 5 6 

A . G . O . 2 0 3 . 

Very truly yours, 

George W . Murray 
Special Assistant Attorney General 

GWM/JMS/bjf 



SC^^ARV ROADS - Chapter 306.15, low*, Code of 1958, as amended by 
Chapter 167, S9th G. A. - Chapter 167 requiring approval by city-engineer or 
council of road plats or rural iab-division within one mile of the city or town 
does not provide that by such approval the city t itumes any responsibility 
for construction or maintenance of such roads. (i£ * c i— ^ 

Mr. I#. M*. Claueon 
Chief Engineer 
Iowa Stats Highway Commission 

, Ames, iowa. 

. Dear Mr. Claueon, 

You have requested an opinion on Chapter 167 of the 
Laws of the 59th General Assembly (Senate Fi le 464) 
which repealed Section 306* 15, Iowa Code of 1958, 
end enacted in lieu thereof the following: 

" A l l road plane* plate and field notee for 
rural sub-divisions shall be filed with 
and recorded by the county auditor and 
approved by the board of supervisors and 

— the county engineer before the eub-
dlvision is laid out and platted, and if 
any proposed rural aub-division la within 
one mile of the corporate limits of any 
city or town such road plana shall also be 
approved by the city engineer or council 
of the adjoining municipality, la the event 
such road plana are not approved as 
herein provided such roads shall not become 
the part of any road system as defined in 
Chapter 306, Code of 1958." 

Your request was as follows: 

"In a meeting with the district engineers 
a question was asked in regard to the 
application of the above law which was 
paseed by the 59th General Assembly. 
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Mr. L . M. Claueon 

This act require* al l road plane lor local 
sub-division* to be approved by the county 
board of supervisors and county engineer 
before the sab-division plan la filed with 
the county auditor* If the plat is within 
one mile of a city or town the plan must 
be approved by the city engineer or council* 

Does the city assume any responsibility far' 
the construction and maintenance of these 
local sub-divisions which are within one 
mile of the city or town? If they do* how 
will this be handled as far ae their budget! 
is concerned?" 

- - r 'T- ' f "*-* - • f < 

Ae a general rule the power of a municipal corporation to 
construct works of internal improvement is limited to 
its own territory. 38 A m . Jur. Municipal Corporations, 
Section 559* page 246. The exception to this general rule 
sometimes exists regarding internal improvements 
leading to, extending from or paseing through the boundaries 
of the municipal corporation, although part within and part 
without the territorial limits of the city; See alee Pritchard 
Magoun, 109 Iowa 364. 

Where the authority to keep and maintain highways outside 
of a municipality is lodged elsewhere by the legislature, 
the power of the town to lay out and to maintain highways 
la necessarily confined to its limits. In re Wooley, 7S 
Wash. 206, 134 Atlantic 825, cited in 63 C . J . S . Municipal 
Corporations, Section 1039(b), page 692. 

The legislature may authorised a municipality to improve 
or extend roads beyond its boundaries. Taeoma v* Titlow, 
93 Wash. 217, 191 Pac. 827, cited in 63 C. J . S., supra. 
It has also been held that such a power may be implied 
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Mr, L« M. Clausen 

from necessity. Ketchikan v. Zimmerman, 4 Alaska 
336; 63 C. 3.8., supra; 44 C. J . Municipal Corporation* 
184. note 25 (a) and page 167, note 85. 

Regarding the powere of the municipal corporation the 
lowa court hae consistently held that it ha* only at*ch 
powers ae are conferred upon it by the legislature* 
Central States Company v. Town of Randall* 230 Sown 
376(1941), The Randall Case at page 379 cited with 
approval and followed the declaration of Van Eaton v* 
Town of Sidney, E l l Iowa 986. 989: 

" A municipality is wholly a creature of the 
legislature and possesses only such powers 
as are conferred upon it by the legislature. 
That is (1) such powers as are granted in 
express words; or (2) those necessarily or 
fairly implied or incident to the powers 
expressly conferred; or (3) those necessarily 
essential to the identical objects and purposee 
of the corporation as by statute provided 
and not those which are simply convenient. 
Clark v. City of Dee Moines, 19 lowa 199} 
City of Clinton v. Cedar Rapids and M.R .R . 
Company, 24 Iowa 455; Heine v. Lincoln, 
102 Iowa 69; State, ex re l White, v. Barker* 
116 Iowa 96; State, ex re l County Attorney, 
v. Dee Moines C. R. Company, 159 Iowa 
259; Merr i l l v. Monticelio, 138 U. S. 673; 
(34 L . Ed. 1069)," 

When the legislature attempts to make a grant of power to 
a municipality and the same is doubtful or uncertain* all 
doubts and iuncertaintlos are resolved against the 
municipality. A l l powers conferred are to be strictly 
construed and in case of reasonable doubt the power should 
be denied. Van Eaton v. Town of Sidney, 211 lowa 986, 990. 
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The Code of lowa defines secondary roads as " a l l public 
highways, outside of cities and towns, except primary 
roads and state park and institutional roads", lowa Code 
Section 306.2, subsection 3 t 1958. The jurisdiction and 
control of the secondary roada is vested in and imposed 
upon the county board of supervisors within their 
respective counties, Iowa Code Section 306* 3, 1958. 

Cities and.towns are delegated certain powers by virtue 
of lowa Code Section 391.2. Code Section 389* 14 indicates* 
too, that a city has authority and responsibility only for 
such roads or streets as are within «s boundary* Outside 
the boundaries of cities the jurisdiction and control of 
highways falls to the county under Code Section 306.3. 

That "highways" includes "streets" see Iowa Telephone 
Company v. City of Keokuk, D . C. lowa 226 F. 82,87, 
and Goben v. Akin, 308 lowa 1354. That the term 
"highway" includes "road" see City of Newton v. Board 
of Supervisors of Jasper County, 135 Iowa 27. 

It is our opinion that trader Chapter 167, 59th G. A . 
(S.F. 464) the city assumes no responsibility for 
construction or maintenance of the roads of rural sub
divisions located within one mile of the corporate limits 
of the city. 

Very truly yours, 

KMKslld 



Secondary Roads - Section 306.15 of the Iowa Code of 1958, as amended, by 
Chapter 167, Section 1, 59th G. A. - Plat and field notes - Approval of Rural 
Subdivision Plat* by County Board of Supervisors and the County Engineer 
is not an acceptance of such platted road* a* part of the Secondary Road System. 

Mr . Melvin Larsen 
Secondary Roads Engineer 
lowa State Highway Commission 
Ames, Iowa 

Dear Mr . Larson: 

You eubmitted the following question regarding the 
effect of Chapter 167 (Senate Fi le 464) of the Laws 
of the 59th General Assembly: 

"The recent legislature passed an act 
calling for the filing of road plans* plats 
and field notes for rural sub-division* 
and the approval of these plats before the 
sub-division ia laid out and platted. 

The last sentence in this act atatee *tn 
the event such road plans are not approved 
as herein provided such roads shall not 
become apart of any road system as 
defined in Chapter 306, Code of 1958*. 

These questions have arisen: Is approval 
of the sub-division plat which Includes the 
roads therein an approval or acceptance 
of such roads into the secondary road system, 
thereby requiring maintenance by the 
county? Does this act provide for the 
approval of the plat of the sub-division in 
one action and the subsequent approval of 
and acceptance e l the reads la such sub
division after they meet the requirement* 
•et down by the Board, into the secondary 
road system aa a separate action?" 



Page 2 

Mr. Mehrin Linen 

Chanter 167, 59th General Aesembly (Senate Fi le 464) 
provide* aa follow**. 

" A l l road plana, plata and field notes 
far rural subdivisions shall be Iliad with 
and recorded by the county auditor sod 
approved by the board of auperviaors and 
the county engineer before the *ubdivi*lon 
is laid out sad platted, and if any proposed 
rural subdivision ia within one mile ef the 
corporate limit* of any city or town *uch 
road pleas ehall also be approved by the 
city engineer or council of the adjoining 
municipality. Ia the event *uch road 
plana are.not approved aa herein provided 
euch road* shall not become the part of any 
road system as defined in chapter three 
hundred six (306, Code 1958." 

In an Attorney General*a opinion of May 23, 1961, on a related 
subject, we have stated that the county board of supervisors 
ia given jurisdiction and control over eecondary roads by 
Section 306.3(2), Code of Iowa* 1958, which provides, 
"Jurisdiction and control over the highways of this state 
are hereby vested In and imposed on . . . the county board 
of supervisors as to secondary roads within their respective 
counties.. ." Subsection 3 of Section 306.2 of the Code of 
Iowa, 1958, defines •ecendary roads a* " . . . all public high
ways, outaide cities and towns, except primary roada and 
atate park and institutional roads." 

It ia aeeaesary to determine whether the roada platted as 
part ef a rural sub-diviaion would be "public highways" 
aa referred to in Subsection 3 of Section 306.2. A "highway" 
la defined In 25 Am. Jur. 339, Highwaya, Section 2, aa: 

" . . . a way open to the public at large for 
travel or transportation without distinction. 



Page 3 

Mr. Melvin Larsen 

discrimination or restriction except as i t 
incident; to regulation* calculated to secure 
to the general public the largest practical 
benefit therefrom and enjoyment thereof. 
Its prime essentials are the right of common 
enjoyment on the one hand and the duty of 
public maintenance on the other. It is the 
right of travel by al l the world and net the 
exercise of the right which constitutes a 
way a public highway, and the actual 
amount of travel upon it is not material. 
U it ia open to al l who desire to use it it is 
a public highway although it may accommodate 
only a limited portion of the public or even a 
single family or, although it accommodatee 
some tadivitioals more than others." 

The method by which public highway may be established is 
of Importance here. In 25 Am. Jur. 344, Highways, Section 
9 states: 

"Highways may be estabUahed by defeatism, 
by prescription* or by the direct action ef 
the public authorities. The owner ef land 
cannot create a highway over it without the 
cooperation of the public. Giving a private 
way a name does not make it a public 
highway or thoroughfare." 

The landowners having consented to the establishment of 
roadways in a rural eub-divieion, Chapter 167, 59th 
General Assembly* involves no question of prescription. 
Statutory authority for establishment of highways by action 
of public authorities Is provided by Section 306.4 of the 
1958 Code of Iowa* If the statutory procedure Is not followed 
then no highway can be estabUahed unless there has been a 
dedication and acceptance. 
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In the opinion of May 23, 1961. it was further stated that 
a mere dedication alone will net create a public way. 25 
Am. Jur. 344, High wave, Section 9. An acceptance ie 
necessary to create a public highway. State v. Burmingham, 
74 Iowa 407 (1888); Maader*chid v. City of Dubuque, 29 
lows 73 (1870), Bowersox v. Board* 183 Iowa. 645 (1918), 
Iowa Loan and Trust Company v. Board of Supervisors* 
187 Iowa 160 (1919). It Is established law in the state of 
Iowa that a highway cannot be established by dedication 
without an acceptance by the public. It need not be a formal 
acceptance by official action* there ia authority to the 
effect mat expenditure of public funds on a road constitute* 
an acceptance. 25 Am. Jur. 344, Highways, Section 10. 
There may also be an acceptance by public user* characterised 
by 25 Am. Jur. 347, Highways, Section 12 as "adverse, 
continuous and exclusive". In any case, an acceptance is 
necessary to raise a road to the status of a public highway. 

Dedication ie defined aa "an appropriation of realty by 

by the public having respect to the possession of the land 
and not the permanent estate..»" 16 Am. Jur. 348, 
abdication. Section 2. The owner must be excluded and can 
reserve to himself no rights incompatible with full use by 
the public, 16 Am. Jur. 348, supra. 

It is our opinion that county approval of sub-division plats 
and road plans under the Chapter 167, 59th General Assembly, 
is not an acceptance of the platted roads into the secondary 
road system, and does not require maintenance of such 
roads by the county. It is further our opinion that an acceptance 
by the county I* necessary to take the platted roads into the 
secondary road system and to place upon the county the 
responsibility of maintenance. 

Very truly yours. 

HMKtlle 



TAXATION: Taxability of Stock; Administrative procedures require submission of 
question of taxability of a list of stocks to the assessor init ial ly , as he is advised by 
the Property Tax Department of the State Tax Commission, with any grant or denial of 
exemption then subject to review by board of review, or appeal to District Court. 

John C. McDonald 
Dallas County Attorney 
Dallas Center, lowa 

Dear Mr. McDonald: 

We have your request for an opinion which is as follows: 

"I would like to have your opinion as to the taxability for monies and 
credits tax of the following stock: 

American Investment Company 
Columbia Gas System 
Life1Investors of lowa 
Ade I Abstract Company, A d e l , lowa 
American Telephone and Telegraph 
Commonwealth and Edison Company 
Northern Illinois Gas Company 
Standard Oil Company of Indiana" 

Your question of taxability requires the determination of whether or not such 

stocks fit within the categories of tax exempt property set out in Chapter 4 2 7 , Code 

of lowa ( 1 9 5 8 ) , in particular Section 4 2 7 . 1 (20),,, Capital Stock Companies. Pre

vious to making this determination, however, it must be considered whether this is 

properly a question for this office, inasmuch as the granting of an exemption is so 

closely tied to the facts thereof. The statutes which govern the situation are as 

/ - State of lowa 
DEPARTMENT OF JUSTICE 

Des Moines 

September 1 8 , 1 9 6 1 

follows: 



Chapter 13 Attorney General 

" 1 3 . 2 Duties. It shall be the duty of the attorney general, 
except as otherwise provided by law to: 

" -k -k -k 

" 4 . Give his opinion in writing, when requested, upon al l 
questions of law submitted to him by the general assembly, or by either 
house thereof, or by any state officer, elective or appointive. Questions 
submitted by state officers must be of a pubic nature and relate to the 
duties of such officer. 

11 * * *. 

" 7 . Supervise county attorneys in all matters pertaining to the 
duties.of their offices, and from time to time to require of them reports 
as to the condition of public business intrusted to their charge." 

Chapter 4 2 1 State Tax Commission 

" 4 2 1 . 1 7 Powers and duties. In addition to the powers and duties 
transferred to the state tax commission, said commission shall have and 
assume the following Ipowers and duties; 

" 1 . To have and exercise general supervision over the administra
tion of the assessment and tax laws of the state, over boards of supervisors 
and all other officers or boards of assessment and levy in the performance 
of their official duties, in all matters relating to assessments and taxation, 
to the end that all assessments of property and taxes levied thereon be made 
relatively just and uniform in substantial compliance with the law. 

" 2 . To supervise the activity of al l assessors and boards of review 
in the state of lowa; to co-operate with them in bringing about a uniform and 
legal assessment of property as prescribed by law. 

"The state tax commission shall have the power to order the reassess
ment of all or part of the property in any taxing district in any year. Such 
reassessment shall be made by the local assessor according to law under the 
direction of the state tax commission and the cost thereof shall be paid in the 
same manner as the cost of making an original assessment. 

"The state tax commission shall determine the degree of uniformity 
of valuation as between the various taxing districts of the state and shall 
have the authority to employ competent personnel for the purpose of performing 
this duty. 

"For the purpose of bringing about uniformity and equalization of 
assessment throughout the state of lowa, the state tax commission shall 
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prescribe rules and regulations relating to the standards of value to be 
used by assessing authorities in the determination, assessment and 
equalization of actual value for assessment purposes of all property 
subject to taxation in the state, and such rules shall be adhered to and 
followed by all assessing authorities. 

" 3 . To prescribe and promulgate all forms of books and forms 
to be used in the listing and assessment of property, and on or before 
November 1 of each year shall furnish to the county auditor of each 
county such prescribed forms of assessment rolls and other forms to 
properly list and assess all property subject to taxation in each county. 
It shall also from time to time prepare and furnish in like manner forms 
for any and all other blanks, memoranda or instructions which it deems 
necessary to expedient for the use or guidance of any of the officers'over 
which it is authorized by law to exercise supervision. ,, 

" 4 . To confer with, advise, and direct boards of supervisors, 
boards of review and others obligated by law to make levies and assess
ments, as to their duties under the lavys. 

" * * * 'i . 

Chapter 4 4 1 County Assessor ( 2 4 I . C . A . Cum. Pocket Part 1960) 

" 4 4 1 . 1 7 Duties of assessor The assessor shall : 

" 1 . Devote his entire time to the duties of his office and shall 
not engage in any occupation or business interfering or inconsistent with 
such duties. 

" 2 . Cause to be assessed, in accordance with section 4 4 1 . 2 1 
of this Ac t , all the property, personal and real , in his county or city as 
the case may be, except such as is exempt from taxation, or the assess
ment of which is otherwise provided for by law. 

" 3 . Have access to all public records of the county and so far 
as practicable, make or cause to be made a careful'examination of all 
such records and files in order to obtain all available information which 
may contribute tp the accurate listing at its taxable value, and to the 
proper persons> of all property subject to assessment by him. ' 

• " 4 . Co-operate with the state tax commission as may be necessary 
or required, and he shall obey and execute all orders, directions^,and 
instructions of the state tax commission, insofar as the same may be required 
by law. 



The procedure thus indicated by the legislature requires the initiation of the 

allowance or disallowance of an e>emption by the assessor, as he is advised and 

supervised by the State Tax Commission through its rules and regulations, and by the 

Attorney General through his opinions on questions of law. Review of these acts is 

provided by appeal to the board of review, and the District Court (Sec. 4 4 1 . 3 7 aj?d 

Section 4 4 1 . 3 8 , 2 4 I .C .A . Cum. Pocket Part, 1 9 6 0 ) . A summary of this procedure 

is set out in an Attorney General's Opinion (1948) A .G . 0 . 196) dealing with the 

authority of the board of supervisors to pass on tax exemptions. The' following is set 

forth-on page 1 9 9 : 

' "The right to an exemption must be determined by the assessor 
and the board of review from the information contained in application for 
such exemption and in passing on the same the assessor and the board of 
review are performing some act in the process of the assessment of the 
property for taxation." 

While the present question of the exemption of stocks from the moneys and credits 

tax does not require an application, it is necessary to proceed on information obtained 

from some source. Of necessity, the preliminary determination of the exemption based 

on the facts must "be made by the assessor. In an opinion by the Attorney General, 1 9 6 0 

A.G . 0 . 2 2 0 , at page 2 2 5 , we said: 

"Applying these considerations to the information presented in 
the letter quoted above, where in Standard Oil Company of Indiana re
quests that their shares of capital stock be declared exempt from the 
moneys and credits tax'in the hands of lowa residents, it immediately 
becomes apparent that such a determination cannot be made from the 
information provided. Whereas the statement is made that 'most of the 
petroleum products sold by it are manufactured at its own refineries all 
located in other states, ' no figures are presented which show a compari
son of sales of products within lowa manufactured by the corporation as 
opposed to sales of products within lowa purchased by the corporation 
for resale. The status of capital stock for purposes of taxation is de
termined by the assessor. It is not the function of this office to determine 
questions of fact . " 



- 5 -

To insure uniformity in the exempting of property by assessors, the Property 

Tax Department wi l l advise assessors on request, and, based on its knowledge of 

past practices, and interpretations of law pertaining to this f ie ld , can generally handle 

administratively the bulk of the questions. In an instance where the facts have been 

presented in f u l l , and there appears no clearcut answer in the law, then there does 

exist a legal question which this office is bound to answer. However, it is our opinion 

that to commit this office to resolving questions that can be administratively disposed 

of elsewhere by a department intimate with the field is to burden it unnecessarily in 

' the discharge of its proper duties. It i s , therefore, our opinion that this renders it 

inappropriate to answer the specifics of your request. 

Very truly yours, 

3 
George W . Murray 
Special Assistant Attorney General 

GWM/JMS/bjf 



ELECTIONSx School - residence qualification — a person i s 
') ineligible to vote at a school election unless he i s a r e s i 

dent of the School District, and has been an .actual resident 
thereof for ten days prior to the election* (^S~r~/C/~'^^5 

September 27, 1961 

The Honorable William J. Coffman 
North English 
Iowa 

My dear Mr. Coffman* 

This wij,l acknowledge receipt of yours of the 20th 

inst., in which you submitted the following: 

"We are having a special school election 
and I would li k e to know i f a person has 
moved from our d i s t r i c t but has never 
voted i n any other election at any place 
but North English, i s he s t i l l qualified 
to vote here. 

"I would like to have the Attorney General's 
opinion on this Immediately along with any 
comments he has to make concerning this." 

In reply thereto, I would advise you that the q u a l i f i 

cation of a voter at a school election, as far as residence 

ie concerned, ie provided i n Section 277.12, Code of Iowa 1958, 

as amended by Chapter 160, Acta of the 59th General Assembly, as 

follows: 

"277.12 Right to vote. To have the right 
to vote at a school election a person shall 

— ^ , 



The Honorable William J. Coffman 
September 27, 1961 
Page Two 

have the same qualifications ae for 
voting at a general election and rouet 
have been for ten days prior to such 
school election an actual resident of 
the corporation and precinct or sub-
d i s t r i c t in which he offers to vote. 

"In school d i s t r i c t s embracing areas 
i n more than one (1) county, the county 
residence requirement respecting electors* 
qualification shall be considered to have 
been met i f the elector or electors have 
resided in the school d i s t r i c t for a period 
of sixty (60) days next preceding the 
election, even though such sixty (60) days 
of residence may not have been established 
i n the county where such elector or electors 
reside at the time of the election." 

In addition to the foregoing, thla specific qualifica

tion of an elector for voting i n a general election i s provided 

by Section 49.9 of the Code of lowa, 1958, i n terms as followst 

"49.9 Proper place of voting. Ho person 
shall vote i n any precinct but that of 
his residence, except as provided in sec
tion 363.21." 

Xn view of the foregoing voting requirements at school 

elections, i t i s clear that the person you refer to in your 

letter, being no longer a resident of North English school 

) D i s t r i c t , i s ineligible to vote at a special school election 



The Honorable William J . Coffman 
September 27, 1961 
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in that d i s t r i c t . 

Yours very truly, 

OS t i e 

OSCAR STRAUSS 
Fi r s t Assistant Attorney General 



STATE OFFICERS AND DEPARTMENTS: Apportionment of Funds— 
Apportionment of funds out of money from the fund established 
by section 422.62 for the purpose of purchasing supplies, ma
t e r i a l s and the cost of manufacture of motor vehicle registra
tion plates, as directed by Chapters 229 and 230, Acts of the 
59th General Assembly, explained and detailed. (^S7XI-*QV>:S,S 

September 27, 1961 

Honorable M. L. Abrahamson 
Treasurer of State 
L O C A L 

Attention? Charles R. Dayton 
Deputy Treasurer 

Dear Sirs '' 

This w i l l acknowledge receipt of youra of the 6th inat., 

in which you submitted the following: 

"we respectfully ask c l a r i f i c a t i o n of chapters 
229 and 230 of the Acts of the Regular Session 
of the 59th General Assembly i n order to assist 
us in the proper procedure to follow i n appor
tioning the road use tax fund each month of this 
particular bienniura, 

"More specifically, w® request the c l a r i f i c a t i o n 
of Section 2 of Chapter 230, which i s actually 
an amendment of Section 2 of Chapter 229. 

"In explanation, the writer has already made the 
apportionment of $375,000 set out in Section 1 
of Chapter 230. our question - 'Is the Office 
of the Treasurer of State to make the apportion
ment November 1, 1961 and each November 1 there
after, i n the amount of $425,000 and nothing more, 
or i s the Treasurer of State to make the apportion
ment November 1, 1961 and each November 1 thereafter 
of $425,000 plus the procedure set out in Section 
2 of Chapter 229?' 

"Will you please give this matter your usual 
prompt consideration. ** -jf<^~/~ '?. /< 



Honorable M. £• Abrahamson *2-
September 21* 3,961 

In reply thereto, I a© of the ©pinion that the fund feeing 

established i a allocated &s follows 

1. Apportionment of $375,000 as provid®d In Section 1 of 

Chapter 230, aa you state, has been made. 

2. Or, eaca srovesaber 1, beginning in 1961, and each November 

1 thereafter, allocation of $425,009 should fee siade covering the 

cost of purchasing supplies and meters al© and the manufacture of 

motor vehicle registration pistes. 

3. In the' f i r s t three quarters of each f i s c a l year, the 

proceeds of the fee®, taxes, interest end penalties collected 

under Ctepter 422, Code of 195-3, as amended, shall be credited 

monthly to the general fund. 

4. In the last quarter of each f i s c a l year, an amount 

©quel to 10 per cent of the net receipts collected under the 

provisions of Section 422.62, leas the sum of $425,000 expended 

for supplies and materials and the manufacture of registration 

plates, shall be credited to the road use tax fund. 

5. The remainder i n such fund shall be credited to the 

general fundi. 
Yours truly. 

OS a l a 
OSCAR 3TBAUSS 
F i r s t Assistant Attorney (general 



STATE OFFICERS and DEPARTMENTSs Apportionment of Road Use Tax 
Apportionment of road use tax, under Section 13, Ch. 168, Acts 
of the 59th G.A., i s to be made February 1, 1962 for road use 
tax collected during the month of January, 1962. (^Sr/LAt^s^ 

September 27, 1961 

Honorable M. L. Abrahamson 
Treasurer of State 
L O C A L 

Attentions Charles R. Dayton 
Deputy Treasurer 

Dear Mr. Abrahamson: 

This w i l l acknowledge receipt of yours of August 15, 

1961, i n which you submitted the following: 

"It i s understood that the Treasurer of 
State i s responsible for the apportion
ment of the Road Use Tax Fund monthly. 
The 59th G.A. passed a new Road Use Tax 
Fund law relating to the amount of ap
portionments to be made to the Primary 
Road, Secondary Road, Farm-to-Market 
Road and Street Construction Fund. 

"We respectfully ask c l a r i f i c a t i o n of 
Section 13, Chapter 168 of the Acts of 
the Regular Session of the 59th G.A., 
which reads as follows: 

'The provisions of this Act shall 
become effective on January 1, 1962.' 

"In the past, by law, we have made appor
tionments of the Road Use Tax Fund of the 
previous month, on the f i r s t of the month 
following. Our question i s - under the 
new law, w i l l we be required to apportion 
the amount of the Road Use Tax Fund collected 
for the month of December 1961 as of 
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Page Two 

January 1, 1962 or are we to make our 
f i r s t apportionment under the new law 
as of February 1, 1962 for the Road Use 
Tax Fund collected in the month of 
January 1962. 

"Will you please give this matter your 
usual prompt consideration." 

In reply thereto, X would advise you that under the 

plain terms of Section 13, Chapter 168, Acts of the 59th 

General Assembly, quoted by you, X am of the opinion that 

the f i r s t apportionment to be made under the new law i s to 

be made as of February 1, 1962 for the roed use tax collected 

i n the month of January 1962. Any interpretations making 

the 1st of January, 1962 aa the date of making allocations 

to the road use tax fund would be writing into the law a 

provision not contained therein. This statute, as are 

statutes generally, operates in the future and under that 

rule, while the effective date of the law Is January 1, 

1962, the allocation to be made thereunder i s operative 

after that date. Distribution on January 1, under any other 

interpretation, would obviously be made under provisions for 

allocation under a law that operated pnor to January 1, 1962. 

Very truly yours, 

OS s l a 
OSCAR STRAOSS 
F i r s t Assistant Attorney General 



J 0 0 ? , ? ! 4 * *? *«•»••*• by the iiiafaa*? Cottttlsalo* for 
transfer ef Jarisdietiea ©f certain state property te that ef tse 
cwssiision, snail aa distributed in part to tie Board ef Resents 
and In part te tfee general ftieti ef the state. (^T&A-JTS 

septet&er 27, %%g 

i t . ®ml4 &. Umm 
Seeyetery 
Board e f Begestc 
L O C A L 

@a«f Suva: 

Ifcit w i l l aote teeeipc ef jeers est tfes* 7ta ins t* , in Bfcich yea sabaitted 

tbe fsMewSagt •' 
•"Use foUoul&g i s a mm of aa i tem fsfciait 1 discussed 
»ifcfc Oscar Strauss as ^ t e w & e r 4 . 

**ia 1959 tfee State Heard ef legants entered l a t e a 
contrast w i th tfee Iowa State fllgiaaay Cesalsai im, ehieb 
loneives ta rn suu>-<M*wd l a n d , beiim part e f the l o t * 
f a i l l e and s ight S a t i a ^ Scisool Balding* at V inton. 
Tk* contract provided f o r : 

"Paragraph Oaa. A t ransfer of j u r i s d i c t i o n o f acres 
l*e» tbe s t a t e Beerd e f Beeeatt te tbe Highway coea is i io i i 
f a r « » i e i i tbe Cejaeiaaien pa id tie $588.tiD, 

*T*rftpapa Hat. A tjtaat e f p e m i s s i a s to tbe fcififiway 
C^Mdsaiejt t o borrow top s o i l f r e e acres »h£eh tbe 
Beard reta ined bat f o r » M c h a d e n s p payment e f :>.;I918.G0 
«&s pa id to the i&eaird by the High««|- --ossaissfon. 

"i'arsgrepfe Sferee. A reis&ariasssftat &f $54.00 to t t e Seafd 
f o r Ber ing aa o l d feaoe. 

"Tnis i s a l l i a connection eitfe the r e l o c a t i o n o f ti.s. 
Kigsaey 21$ along tbe awat aide of V inton. 

'^ajfistat f o r tbe above three itetag been received. 1 
w e l d Uke t e kern shot part o f these funds, i a year 
op in ion , eon be retained by the Board f o r the use of tbe 
B r a i l l e and Sight Saving Schawl m& nhot por t , i f an** 
sfco&ld be seat to tbe State Ireasurer as a §eaerel fund 



Mr. David A. Cancer -2 
sopteatwr 2T, %%% 

receipt. The area from which the top soil was taken, 
has been used for crop purposes, it Kill take a 
considerable amount of money to rehabilitate the soil 
before it will be useful for farming. 
"I will appreciate your advice.M 

In reply thereto, I aa of the opinion: 
1. that the money described la paragraphs ©ae sod three of your 

letter say properly be retained by the Board of Eegents. 
2. The ©oney described in paragraph two of your letter should properly 

bo accounted for to the General Fund of the State in the heeds of the Treasurer. 
Very truly yours, 

05CAB SIBAUSS 
First Assistant Attorney General 

OS: la 



HEALTHj Cosmetologists, age l i m i t s S e c t i o n 147.3 Is not In 
c o n f l i c t w i t h Chapter 157. Code 1958, and Is not w i t h i n the 
purview of s e c t i o n 157.10. An apprentice under 18 years of 
age cannot recetve a permit to work as a cosmetologist before 
q u a l i f y i n g f o r a l i c e n s e , under the p r o v i s i o n s of s e c t i o n 
157*11. (Blanco to Zimmerer, Corr^r. Publ Ic H e a l t h , f/y^f&i^ 

^C/-9~ I? September 29,1961 

Edmund 6* Zlmmerer, M. P., 
Commissioner of P u b l i c Health 
S t a t e O f f i c e B u i l d i n g 
L O C A L 
A t t e n t i o n M i l d r e d V. S l t t l n g e r , Executive Secretary 

D i v i s i o n of Cosmetology 
Dear S i n 

Reference i s made to l e t t e r under date of September 19, 
1961 from M i l d r e d V. B i t t i n g e r , Executive Secretary, E l v i s ion 
of Cosmetology, which reads as f o l l o w s : 

"Section 147.3# Code of lowa, 1958, reads as f o l l o w s : 
Q u a l i f i c a t i o n s . Mo person s h a l l be l i c e n s e d to 
p r a c t i c e a p r o f e s s i o n under t h i s t i t l e u n t i l he s h a l l 
have f u r n i s h e d s a t i s f a c t o r y evidence to the department 
th a t he has a t t a i n e d the age of twenty-one years and 
i s o f good moral c h a r a c t e r , except that women may be 
li c e n s e d as dental h y g l e n i s t s , o r men or women may be 
li c e n s e d as barbers or as cosmeto l o g i s t s , upon a t t a i n i n g 
the age of eighteen y e a r s . 1 

" S e c t i o n 157.&. Code of iowa, 1958, reads as f o l l o w s : 
'Examinations, No person s h a l l be e l i g i b l e t o take 
the examination p r e s c r i b e d by the cosmetoloqy examiners 
unless and u n t i l s a i d person presents a diploma, or 
other l i k e evidence, Issued t o the a p p l i c a n t by any 
school of cosmetology approved by the cosmetology 
examiners and l i c e n s e d by the department, showing that 
s a i d a p p l i c a n t has completed the course of study i n 
s a i d school p r e s c r i b e d by the board of cosmetology 
examiners, * 

"Section 157.10, Code of lowa, 1958, reads as f o l l o w s j 
• C o n f l i c t i n g s t a t u t e s . Mo p r o v i s i o n of law i n c o n f l i c t 
w i t h any p r o v i s i o n of t h i s chapter s h a l l have any e f f e c t 
thereon or upon the r i g h t s of any person l i c e n s e d hereunder.' 



Edmund G. Zlmenerer, H. £• -Z» „ t „ .n,t 

September ?9» 1961 
"Section 1S7.H» Code of {owe, 1958, reeds es follows: 
'Temporary permits. Any person having completed the 
prescribed course In, and having obtained a diploma 
from a school of cosmetology approved by the board of 
cosmetology examiners and licensed by the department, 
and having mad® application to take the next succeeding 
examination in cosmetology, s h e l l be known as an 
apprentice and upon payment of the required fee to the 
department and the submission of evidence of his e l i p i * 
b i l i t y to the board of cosmetology examiners, s h a l l be 
issued a permit by the department which s h a l l e n t i t l e 
such person to work as a cosmetology operator from the 
date of such graduation to the date of the next succeeding 
state examination In cosmetology. Only one permit may 
be Issued to any person.* 
•Your opinion i s requested r e l a t i v e to the following 
questions; 
**1. Does Section 157.10 r e l i e v e the requirements of 
Section W.S, r e l a t i v e to a t t a i n i n g the age of eighteen 
years, to be issued a license? 
"2. Hay a person be Issued a temporary permit (under 
157.11) pr i o r to h i s att a i n i n g the ®ge of eighteen years 
H 3 . If the answers to the foregoing questions are in 
the a f f i r m a t i v e , then, must the apprentice surrender h i s 
permit following examination? 
nk. If the permit has to be surrendered, may the Division 
issue a l e t t e r of authority for the person to continue 
work as an apprentice u n t i l he attains the age of eighteen 
at which time the c e r t i f i c a t e of license may be issued '* 
In reply thereto, we advise* 
The rules of construction applicable herein in answering 

the questions have been stated by our Supreme Court in two 
cases c i t e d herewith? 

i t Is a cardinal p r i n c i p l e of statutory 
construction that Intent i s to be gleaned 
from whole statute or statutes r e l a t i n g to 
the matter, and not rrom any p a r t i c u l a r 
part, with due consideration for the object 
to be attained. (City of Nevada v. Slemmons, 
2M* iowa 1068, 59 tt. W. Id nf) 

Court in seeking mean ins ef a statute should 
consider the entire act and other related 
statutes. (Davis v. t e v l s . lowa 262, 
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You w i l l note that under the provisions of section 147.J 
"No person s h e l l be licensed to practice a profession under 
t h i s t i t l e * * * except * * men or women may be 1Icensed as 
WW"** cosmetologists, upon at t a i n i n g the age of eighteen "years." 

This t i t l e refers to T i t l e VIII of the Code, which governs 
the practice of certain professions a f f e c t i n g the public health. 
A l l of the statutes under t h i s t i t l e are In pari materia insofar 
as the Ifcans Ins provisions are concerned, and section 147.3 
Is not In c o n f l i c t with the provisions of Chapter 157# nor 
within the purview of section 157.10* supra. 

Therefore the answer to question one is negative. 
The answer to question two Is also negative since It stands 

to reason that i f a person must a t t a i n the age of eighteen years 
to be licensed to practice cosmetology, an apprentice who w i l l 
be engaged in the same work as a licensed cosmetologist must 
also nave attained the minimum age of eighteen years. 

Answering question three, i f a permit has been issued to 
an applicant under eighteen years of age, i t is void and should 
be rescinded and r e c a l l e d . 

in answer to question four, the Division i s without authority, 
by l e t t e r or otherwise, to authorize any person under the age of 
eighteen years to continue work as m apprentice u n t i l he or she 
attains the age of eighteen. 

Yours t r u l y . 

FRANK 0. BIANCO 
Assistant Attorney General 

re&sbi 



STATE OFFICERS AJNB DEPARTMENTS: C i v i l defense a d m i n i s t r a t i o n 
Iowa c i v i l defense a d m i n i s t r a t i o n nas no r e s p o n s i b i l i t y to pay 
the cost of a d m i n i s t e r i n g the Iowa M e r i t System f o r the b e n e f i t 
of county and municipal employees, rc >C^ <^T42/ 7-0 ^*t*s± & 

j bit). pcF. t)^ 
October 4, 1961 

Mr. C. E. Fowler, State D i r e c t o r 
Iowa C i v i l Defense A d m i n i s t r a t i o n 
East 7tb and Court 
L O C A L 
Dear Mr. Fowlers 

We have your l e t t e r of J u l y 10, 1961. i n which you request 
the o p i n i o n of t h i s o f f i c e as to whether i t i s the r e s p o n s i b i l i t y 
Of the Iowa C i v i l defense A d m i n i s t r a t i o n to pay the cost of 
a d m i n i s t e r i n g the Iowa M e r i t System to counties and m u n i c i p a l i t i e s 
in iowa and make payment th e r e f o r from a p p r o p r i a t i o n . 

) S e c t i o n 14, Chapter 82, Laws of the 58th General Assembly, 
provides: 

"The employees of the a d m i n i s t r a t i o n , upon passing 
exam1nation, w i l l become members of the iowa m e r i t 
system.* 1 ( I t a l i c s supplied) 
In a d d i t i o n , your a t t e n t i o n i s d i r e c t e d t o iowa Code s e c t i o n 

S.5(6)(d) (195$), which provides as f o l l o w s ; 
"The present j o i n t merit system now e f f e c t i v e . . . 
in s t a t e agencies expending f e d e r a l funds . . . " 

in our o p i n i o n , the above-quoted s t a t u t e s l i m i t the o p e r a t i o n o f 
the merit system to employees of the State of iowa, and your 
i n q u i r y i s t h e r e f o r e answered in the negative* 

Very t r u l y yours, 

JOHN H. CREGER 
A s s i s t a n t Attorney General JMCtbl 



ELECTIONSj Election Boards — In township precincts having only one 
voting machine, if the township trustees are all of the same political 
party, the Board of Supervisors shall determine the completion of the 
election board, based upon the precinct vote. £jy~r/Q,$-t}<s-S 7~o 

October 4, 1961 

Mr. Robert A. Maddocks 
Wright County Attorney 
Clarion, Iowa 

Dear Mr. Maddocks* 

This w i l l acknowledge receipt of yours of the 19th inst. 

in which you submitted the following? 

"Please be advised that I would like an 
Attorney General's Opinion regarding the 
following problem. 

PROBLEM 

"Wright County has a number of precincts 
that w i l l have only one voting machine 
at the next regular general election. 
The trustees that were elected at the last 
regular general election in one precinct 
were Republicans even though the precinct 
vote carried for the Democrats. 

QUESTIONS 

"1. Do the elected trustees act on the 
election board because of their elected 
office or does the precinct vote determine 
which party w i l l have a majority of the 
three judges? 



ft?, Robert JU Mafioocks -2 October 4, 1961 

*2. What elective office vote do the 
supervisors use as the guage in determining 
which p o l i t i c a l party had the largest votes 
in ©aid precinct? 

"•Iowa Code Annotated Section 49.14* Section 
49,15 and Section 49.17, 

"Please advise." 

In reply thereto* assuming that your problem involves only 

township precincts, X would advise as follows. 

I t appears 'from the provisions of Section 49,1? that in 

precincts where only one voting machine i s used that the board 

shall be composed of three judges, only two of whom shall be of 

the same p o l i t i c a l party. Such section specifically provides the 

followingi 
M49.17 Boards with only one voting machine. 
The election board in precincts using only 
one voting machine shall consist of three 
judges, only two of whom shall be of the 
same p o l i t i c a l party, and two of whom shall 
also act as clerks." 

I t appear*, however, that a l l of the trustees who normally 

would be the judges of election, according to your letter, are 

members of the same p o l i t i c a l party. Thus, this statute. Sec

tion 49*17, cannot be complied with and, therefore, resort 

must be had, as to the method of selecting judges, to the 



Mr. Robert A. Maddocks -3-
Qc&ober 4, i % I 

provisions of Section 49.15, which as amended by Chapter 73, 

Section 1 of the Acts of the 59th General Assembly, provides 

the followingt 

"49.15 Supervisors to choose members— 
chairman. The membership of such election 
board shall be made up or completed by the 
board of supervisors from the parties which 
cast the largest and next largest number of 
votes in said precinct at the last general 
election, or that one which i s unrepresented. 
The board of supervisors shall select said 
members from a l i s t of persons submitted by 
the' o f f i c i a l county chairman of each of 
aforesaid parties, f i l e d with the said board 
not more than forty-five days nor less than 
thirty days prior to each primary and general 
election. In the event such l i s t s are not 
timely f i l e d , the said board shall make the 
selection thereof in the manner prescribed 
herein without such l i s t s , or, i f said l i s t s 
are incomplete, the said board shall complete 
the selection thereof in the same prescribed 
manner. The board of supervisors shall also 
designate one member of said election board 
to be the chairman of that board, and of the 
counting board, i f any, with authority over 
the mechanics of the work of said boards." 

Prior to the amendment of the 59th General Assembly, this 

Section has been interpreted in the following way by opinion 

of this department, appearing in Report of Attorney General of 

1938 at page 759 as followst 
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one clerk may be of the same p o l i t i c a l 
party), i t becomes necessary to complete 
or make up in i t s entirety the election 
board for a given precinct, i t i s incum
bent, under the law, upon the county boards 
of supervisors to complete or make up the 
election board from the membership o f those 
parties casting the largest and next largest 
number of votes in the precinct at the last 
general election, providing, however, that 
no more than two judges and no more than one 
clerk of any election board can be members 
of the same p o l i t i c a l party." 

And for determining how the largest number of votes of 

a p o l i t i c a l pa'rty are cast in the precinct, i t i s said in an 

opinion of this department appearing in the Report of 1934 

at page 507, the following: 

"There i s no question but that, under 
Chapter 40 of the Code of 1931, the single 
election board i s to be made up or completed 
according to the vote in the particular pre
cinct, and we are constrained to the opinion 
that, under Chapter 42, relative to double 
election boards, the counting board should 
also be made up by the appointment of two 
judges and one clerk from the p o l i t i c a l party 
casting the largest number of votes in that 
precinct and one judge and one clerk from the 
party casting the next highest number o f votes 
in said precinct. 

"In so far as determining what i s meant by 
the largest vote, we w i l l say that i t means 
the largest vote cast for the head of the 
ticket, which in the f a l l o f 1932 would have 
been the largest vote cast for President of 
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the United States. You may wonder why we 
say the largest vote cast for the President 
of the United States, rather than Governor 
of the State of Iowa, i n view of the last 
paragraph of Section 546 of the Code of 1931. 
I t w i l l be noted, however, that Section 546 
applies only to the number of signatures on 
nomination papers, and has nothing to do with 
judges and clerks of election. Por that reason, 
we are of the opinion that the only proper 
method of determining which party had the 
largest number of votes i s by ascertaining the 
vote for the head of the ticket." 

And, therefore, the answers to your questions are these. 

1. The precinct vote w i l l determine which party w i l l 

have the majority of the judges. 

2. The vote for the office of President of the United 

States i n the precinct at the 1960 election w i l l determine 

which p o l i t i c a l party cast the largest and the next largest 

vote at the last general election in the precinct. 

Very truly yours. 

OSCAR STRAUSS 
Fi r s t Assistant Attorney General 

OStla 



CRIMINAL LAW* Sentence f o r Escape Under s e c t i o n 7^5.1, 1958 
Code of Iowa, sentence r o r escape should not commence u n t i l 
the e x p i r a t i o n of the l a s t sentence entered p r i o r to the 
sentence f o r escape. (/^u c-£ sd "T3 <T* /-/esi/j J~Jzj£ e " e • 

frTPf.}
 f(///4>>) £ / -/ 0 ~S October k, 1961 

Mr. Robert N. Johnson 
Lea County Attorney 
516 Seventh S t r e e t 
F o r t Madison, Iowa 
Dear Mr. Johnsont 

This w i n acknowledge r e c e i p t of your recent l e t t e r . 
In which you s t a t e as f o l l o w s : 

••At the'time of t h i s d i c t a t i o n t h i s o f f i c e i s 
engaged In t a k i n g the p l e a of two escaped c o n v i c t s 
to the crime of escape i n v i o l a t i o n of S e c t i o n 7^5.1 
of the iowa Code. These escapees s t o l e a motor 
v e h i c l e a f t e r escaping i n another Iowa County. They 
pleaded g u i l t y i n tha t county t o t h a t crime and were 
sentenced t o the iowa State P e n i t e n t i a r y a t f o r t 
Madison, iowa. They w i l l now be sentenced by the 
d i s t r i c t c o urt of Lee County at F o r t Madison t o a 
term of not t o exceed 5 years t o commence from and 
a f t e r the e x p i r a t i o n of the term of t h e i r previous 
sentences. The record c l e r k at the Iowa S t a t e 
P e n i t e n t i a r y In a previous case such as t h i s and In 
these cases w i l l enter the defendants In the p r i s o n 
records w i t h a sentence of f i v e years commencing at 
the' e x p i r a t i o n o f t h e i r sentence r e c e i v e d f o r a crime 
committed subsequent to the escape. 

"The question a r i s e s as t o whether or not these 
defendants* escape sentences should commence at the 
e x p i r a t i o n of t h e i r sentence previous t o the a c t of 
escape or whether t h e i r escape sentence should commence 
at the e x p i r a t i o n of t h e i r sentence received subsequent 
to the a c t o f escape.' 1 

S e c t i o n 7^5.1 o f the 1958 Code of iowa p r o v i d e s : 
" P r i s o n breach — escape punishment, i f any 

person committed to the p e n i t e n t i a r y or to the men*s 

& / o - -J? 
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o r women's reformatory s h a l l break such p r i s o n and 
escape therefrom o r s n a i l escape from o r leave without 
due a u t h o r i t y any b u i l d i n g , camp, farm, garden, c i t y , 
town, road, s t r e e t , o r any place whatsoever i n which 
he Is placed or to which he i s d i r e c t e d to go or in 
which he i s allowed t o be by the warden o r any o f f i c e r 
o r employee of the p r i s o n whether Inside o r o u t s i d e 
of the p r i s o n w a l l s , he s h a l l be deemed g u i l t y of an 
escape from s a i d p e n i t e n t i a r y or reformatory and s h a l l 
be punished by imprisonment In s a i d p e n i t e n t i a r y o r 
reformatory f o r a term not t o exceed f i v e years, t o 
commence from and a f t e r the e x p i r a t i o n of the term^of 
h i s previous sentence." 
The question presented by your request, t h e r e f o r e , i s 

whether the words "previous sentence" in the above s e c t i o n 
would in c l u d e the sentence f o r a crime committed subsequent 
t o the a c t of escape when such sentence Is entered p r i o r t o 
the sentence f o r this crime of escape. 

when the words of the s t a t u t e ere given t h e i r p l a i n and 
o r d i n a r y meaning, "previous sentence" would appear to r e l a t e 
t o the l a s t sentence entered p r i o r t o the sentence f o r 
©scape. As st a t e d In frtn^Tian y. c i t y of Council B l u f f s , 
m iowa 1121, s& c v.' ujwr^ ~ 

"A s t a t u t e Is not to be read as though open 
to c o n s t r u c t i o n as a' matter of course. S t a t u t o r y 
c o n s t r u c t i o n may be p r o p e r l y involved o n l y when the 
l e g i s l a t i v e Acta c o n t a i n such ambiguities or o b s c u r i 
t i e s that reasonable minds may disagree or be u n c e r t a i n 
as to t h e i r meaning. * * * If the language given i t s 
p l a i n and r a t i o n a l meaning Is p r e c i s e and f r e e from 
ambiguity, no more Is necessary than to apply t o the 
words used t h e i r n a t u r a l and o r d i n a r y sense In con~ 
ne c t l o n w i t h the subject considered. * * ^ <w© are 
not permitted t o w r i t e Into the s t a t u t e words which 
are not there. 
In order f o r the words In question to r e f e r o n l y t o the 

sentence being served at the time of the escape, i t would be 
necessary t o add words to that e f f e c t to the s t a t u t e . T h i s , 
of course, we cannot do. 

It i s th e r e f o r e our o p i n i o n that the escape sentence 
should not commence u n t i l the e x p i r a t i o n of the l a s t sentence 
entered p r i o r t h e r e t o , whether or not such sentence i s f o r a 
crime committed subsequent to the a c t of escape. 

Very t r u l y yours. 

JHA;bl 
JOHN H. ALIEN 
A s s i s t a n t Attorney General 



CRIMINAL LAW* Operating motor v e h i c l e w h i l e I n t o x i c a t e d on 
tu b l i e highway and elsewhere throughout the State S e c t i o n 
21.22b, Ty^Q Code of iowa, extends p r o h i b i t i o n of s e c t i o n 

521.231, 1058 Code of iowa, on o p e r a t i n g motor v e h i c l e w h i l e 
i n t o x i c a t e d , t o highways and elsewhere throughout the State 
of ' ^ ^ , W f o " f i f * 4 - , October k. \m 

Mr. Cavld J . B u t l e r 
Cerro Gordo County Attorney 
i \ O. Box 1H6 
Mason C i t y , Iowa 
Dear Mr. S u t l e r * 

This w i l l acknowledge r e c e i p t of your recent l e t t e r In 
which you states 

"The question has a r i s e n as t o whether or not 
S e c t i o n 521.228 of the 1956 Code of Iowa can v a l i d l y 
e nlarge the scope of Section 331*291 i n v o l v i n g o p e r a t i n g 
a motor v e h i c l e w h i l e i n t o x i c a t e d upon the p u b l i c h i g h * 
ways of the State of iowa so that a person can b© 
charged w i t h o p e r a t i n g a motor v e h i c l e w h i l e i n t o x i c a t e d 
anyplace i n the State of iowa regard) l e s s of whether or 
not the operation i s on a p u b l i c highway. One of the 
e s s e n t i a l s f o r proving a case under 321.28! Is to prove 
that the i n t o x i c a t e d d r i v e r drove h i s c a r on a p u b l i c 
highway i n the State of Iowa. Se c t i o n 321.228 purports 
t o broaden t h i s by s t a t i n g that t h i s S e c t i o n a p p l i e s 
upon p u b l i c highways and elsewhere throughout the 
S t a t e . Would you please g i v e me an o p i n i o n as t o 
whether or not you f e e l a d r i v e r of a motor v e h i c l e 
w h i l e i n t o x i c a t e d can be prosecuted under one or both 
of these s e c t i o n s w h i l e he might be d r i v i n g h i s auto* 
mobile someplace other than on a p u b l i c highway." 

Se c t i o n 321.281, \$§B Code of iowa, i n p e r t i n e n t p e r t , 
provides: 

"whoever, w h i l e i n an i n t o x i c a t e d c o n d i t i o n or 
under i n f l u e n c e of n a r c o t i c mti/or hypnotic drugs or 
a combination of such drugs and a l c o h o l , operates & 
motor v e h i c l e upon the p u b l i c highways of t h i s s t a t e , 
s h a l l , upon c o n v i c t i o n or a p l e a of g u i l t y , be 
punished • • • '* 

t 

S e c t i o n 321.223, 1958 Code of iowa, provides: 
"The p r o v i s i o n s of t h i s chapter r e l a t i n g t o the 

o p e r a t i o n of v e h i c l e s r e f e r e x c l u s i v e l y t o the operation 
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of v e h i c l e s upon highways excepts 
>1,* * * 

"2. the p r o v i s i o n s of s e c t i o n s |2t.261 to 
321.274* I n c l u s i v e , and s e c t i o n s 3? 1.280 t o 3 2 ! . f ^ , 
i n c l u s i v e , s h a l l apply upon highways and elsewhere 
throughout the s t a t e . " 
"Elsewhere'* Is def i n e d l i t 8 l a c k * s taw D i c t i o n a r y , *tth 

E d i t i o n , as "In another p l a c e t In any other p l a c e . " In 
Webster's I n t e r n a t i o n a l C l c t l o n a r y , 2nd e d i t i o n , i t Is d e f i n e d 
as " i n o r t o some or any other p l a c e . " i t seems apparent, 
t h e r e f o r e , t h a t the L e g i s l a t u r e Intended, by enacting s e c t i o n 
371.228, t o make s e c t i o n 321.28! a p p l i c a b l e t o highways and 
t o any other place throughout the S t a t e of iowa. 

i t i s t r u e that a c r i m i n a l s t a t u t e must inform c i t i z e n s 
w i t h reasonable p r e c i s i o n what a c t s I t seeks to p r o h i b i t and 
t h a t i t cannot be extended by intendment or e s t a b l i s h e d by 
i m p l i c a t i o n . S t a t e v. B r i g h t . t%t Iowa 1087. 7 N. W. 2d 9. 
I t seems clear,^however, that s e c t i o n 3?I*228 does not extend 
s e c t i o n 321.281 by intendment, nor does I t e s t a b l i s h a crime 
by i m p l i c a t i o n , By i t s terms, I t i s made e x p r e s s l y a p p l i c a b l e 
t o the l a t t e r s e c t i o n and c l e a r l y s t a t e s that s e c t i o n 321.28! 
s h a l l be &pp\l®4 on highways and el&ewhere throughout the 
s t a t e . 

I t l a t o be noted that the two s e c t i o n s In question are 
found w i t h i n the sasae chapter and were, In f a c t , p a r t of the 
same Act passed by the 4?th General Assembly. Sections 159, 
312, Chapter 134, Laws of the Forty-Seventh General Assembly. 
A b a s i c r u l e of s t a t u t o r y c o n s t r u c t i o n Is that a l l p r o v i s i o n s 
or s e c t i o n s of a s t a t u t e must be considered together and each 
must be considered i n the l i g h t of a l l the other p r o v i s i o n s or 
S e c t i o n s . C I t v of Dubuque v. Neuser. 239 Iowa km, 31 H. 
2d 882? 82 C.J.S. S t a t u t e s , i 3a*5a." To d e c l a r e t h a t the crime 
Of o p e r a t i n g a motor v e h i c l e w h i l e I n t o x i c a t e d must occur upon 
a p u b l i c highway would be t o consider merely the wording of 
s e c t i o n 321.281 and t o completely d i s r e g a r d s e c t i o n 321.228. 
To Ignore the words, "and elsewhere throughout the s t a t e " 
would a l s o v i o l a t e the r u l e of c o n s t r u c t i o n which p r o h i b i t s 
the reading of a s t a t u t e so as to ren^&r part of I t nugatory 
or s u p e r f l u o u s . As s t a t e d In in re Guardianship of Wiley. 
239 iowa 1225. 1228, 3** N. W. i d ' ^ i T "' 

/ • • I f f a i r l y p o s s i b l e a s t a t u t e w i l l not be 
construed so p a r t of I t i s rsneered superfluous. 
E f f e c t should o r d i n a r i l y be given t o every p r o v i s i o n . 
# a * we t h i n k the guardian ad l i t e m i s asking us 
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e i t h e r t o reed out of the s t a t u t e the cl a u s e vie have 
i t a l i c i s e d o r t o add a p r o v i s i o n which g r e a t l y l i m i t s 
I t s meaning and that the c o n s t r u c t i o n f o r which he 
contends c o n f l i c t s t h e r e w i t h . Of course we have no 
power t o read the I t a l i c i z e d language out of the 
s t a t u t e nor t o add t h e r e t o . " y 
i t Is t h e r e f o r e our o p i n i o n t h a t s e c t i o n s 321.225 and 

321.281, 1958 Coda of Iowa, should be considered together 
as p r o h i b i t i n g the oper a t i o n of a motor v e h i c l e w h i l e In an 
I n t o x i c a t e d c o n d i t i o n or under i n f l u e n c e of n a r c o t i c and/or 
hypnotic drugs o r a combination o f such drugs and a l c o h o l 
upon the p u b l i c highways and at any other p l a c e w i t h i n the 
S t a t e of iowa. 

Very t r u l y yours. 

JOHN H. ALLEN 
A s s i s t a n t Attorney General 

JHAsbl 



B&ALIth Printing of reports — Publication and distribution of reports 
within the provisions of Section 17.27, Cede of loaa 19S8, and Section 53, 
Chapter 1, Laws a l the 58tfa General Assembly anat have approval of the 
state printing board and the budget end financial control eesealttee. 

' ' October 4, mi 

mm& 6, Ziraoeror, K. t-,, i . P. 8. 
Censttsslaae? of Pabiis B^aitfe 
L O C A L 
Oear Br. 2iae»rer* 

£eferea«e l a anade to yea* favor o l Septeafear 27, 1%1 reading 
as fallens: 

*«e ate about to Issue the *8Jetbidity iepott* far the deoede 
Vm-WJ) as has bean our aastats. I t i s aow toady for printing 
aad t» should l i f t * as o f f i c i a l opinion as to Knottier tie r e t i r e 
the persitsslett of the l a t e r i s ceandttae* 
"Settle* 130.11 aaaaaratlflg taa ©oaera sad duties of taa 
MMnissioaer of Health says '3. Issne nontfaly health bulletins 
oenteiniog fandadsatal health principles nag, SSML h^ajth il&M 
doaaod of nahlle interest *. "Ceanhaaia tdfteTT 
l a reply t a a m a we advise; 
A fatBple of said report has beets supplied, and «e aote i t i s 

entitled "Iowa HovbSdity Report 1951 * 19S9 w. I t eenslats of a 
eaffplietioa of s t a t i s t i c s of taa incidents of certain diseases fey 
conation, «H» eag>le»atory footnotes, for taa dtaada indicated. 

Ha i f i v i t a jfear attention to taa following partinaat statutory 
provisoes hearing upoa year question, to-*dt; of taa 1936 Codas 

Station 17,27 "Thar© any be published ©the* ndseeUaoeoaj dooaaoats, 
reports, bulletins, books, aid haoltlatn that are needed for taa as* of 
tm vorioni o f f i c i a l s and departments of state, or of valaa XfiK3M 
^fiffflTffiBfiUtt of taa general assembly »£ jjfoe, mtollJL l a f o r * aad aiiraar 
aost asefm and convenient to be determined by taa printing board. * * * 
(emphasis oars) 

aad taa fallottlng provision} Section 53, Chapter 1, Lam of tha S&th 
C&ftartl AsseeMy: 

**> departoent or eotssistloa of state located i n taa c i t y of 
Has Relaes shall expand any funds for taa publication or distribution 
of book* e* nenpbietf f f fgftorta afilaaa the tmblleatie* thayaaf be 
amraaei* »n«ft»yi a* or approved by tat budget aad financial 
ooattal ewnUttee aad taa state printing board. A violatioa of this 
aaetioa saali constitute ̂ isfeasasoa l a office.*' (eaphasis ours). 

0> / - / o - f 



tidnaiad 6. 21aattrev>» H» St.. October 4, 1%1 
H» sate In year latter that yea eite Section 135.11 <3) t f 

authority to publish sad distribute taa report* within the exception 
stated above, |.#. "toilets taa publication taataal be exorosaly 
required ay law ***• 

Ms dt ttot beiievo that Statin* l d S . i l CJ> provides f a t necessary 
aatfaority, f«r tat reason that said station refers to *feoathly health 
httllaUits*, whereas, tat report l a question eeaelsts of s t a t i s t i c a l 
data covering a patted ef tea years. 

therefore i t l a oar opiaioa that the eeaAetapleted "Borhidlt? 
tapert 19Sl«495v* w i l l roqoiro the approval of the hadgtt aad 
flaaaolal eoatroi ceoaittae and the state printing hoard prior to 
pnhlleatlon and distribution. 

fours troly. 

mm ©« mm® 
Assistant Attorney Saner ol 

http://ldS.il


St/HE OFttCfias and mmwamt Conprcaite ana settleaoot-The Executive 
^ " f c ^ r ! * U h 5 u ! . p 0 ! f * , r *• * P P m * »i«sss of l i e n upon certain property 
of the debtor of tee Iowa Eaployment Security Ceaoission since the release 
of such property i s neither a settlement nor n conproaite under the provi-
sions of Section19.9. Coda of 1958. ^fT/e^ ^ *,cu*>S£c ></ 

October 4, 1961 

Mr. Gary G i l l , Secretary 
Executive Council 
L O C A L 

Dear Mr. G i l l s 

Reference herein jaade to your letter of September 20 

inet. from the Iowa Employment Cotamlaalon by Don Allen salting 

approval of relaaae of the tax l i e n of the state from certain 

property owned toy one of the debtors of the Employment security 

Cozmniesion. 

The power of the council, in reepect to coraproaia© and 

settlement, of doubtful claims in favor of the State, i s pro

vided for in Section 19.9, Code of 1958, aa follows* 

**19.9 Compromise of claima. The executive 
council, on a written report to i t by the 
attorney general together with his opinion 
aa to the legal effect of the facta, may 
determine by reaolution to be duly entered 
i n i t a o f f i c i a l records, the terms on which 
claima of doubtful e<juity or c o l l e c t i b i l i t y , 
and in favor of the state, may be compromised 
and settled with a l l or any of the parties 
thereto. Such terns may be withdrawn prior 
to acceptance, or in caae the debtor f a i l s to 
comply therewith within a reasonable time. 
The attorney general ahall have f u l l authority 
to execute a l l papers necessary to effect any 
such settlement." >, 

^ C / - / o ~ y' 
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I am of the opinion that releasing certain propertied 

from a l i e n of State l a neither a compromise nor a settlement 

of the State*a claim. 

A l l that l a Involved herein i s a question of whether 

the claim can he collected from the property upon which the 

l i e n has been impressed, and the judgment of the Employment 

Security Commission that i t cannot be collected from this pro

perty. This obviously l a neither a compromise nor a settlement 

of the claim i t s e l f . Even i f the Council approves the release 

of the l i e n , the debt to the Employment Security commission 

remains unpaid, uncompromised and unsettled. 

In view of the foregoing, I find no authority in the 

Council to approve and confirm the release of the l i e n . 

Very truly yours, 

OSCAR STRAUSS 
Fi r s t Assistant Attorney General 

OSsla 



TAXATION: County board of review reassessment -« In view 
of p r o v i s i o n s of sec. *«a.z, code 195b and c o n s i d e r a t i o n thereof 
by 1938 0.A.6, p. 730 and op i n i o n of Hay 7, 1958, In a n y year 
a f t e r assessment has been made, the board of review may, 
without complaint of an i n d i v i d u a l taxpayer, reassess or 
revalue the r e a l e s t a t e i n a t a x i n g d i s t r i c t i f i t f i n d s there 
has been a change i n value of a l l the property w i t h i n the 
t a x i n g d i s t r i c t . £Sr~&4-t/»s*s ~fo fatt/sse. (Li~v}y Cse, 

October 4, 1.961 

nr. E a r l Hoover 
Clay County Attorney 
Spencer. Iowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 2?th u l t . 
i n which you submitted the f o l l o w i n g ; 

"I request m o f f i c i a l o p i n i o n w i t h respect 
to Sections 35, 3& and 37, Chapter 251. Lews of 
the 58th Senerol Assembly, State of iowa, w i t h 
respect to the f o l l o w i n g p o i n t ; 

"tfoes & County Board of Review, under the 
above named s e c t i o n s , have the power and r i g h t t o 
r a i s e o r lower assessments on i t s own i n i t i a t i v e 
without having a f i l e d p r o t e s t duly and ti m e l y 
f i l e d before the Board by the taxpayer? s> 
In r e p l y t h e r e t o , I would advise as f o l l o w s : 
I am of the op i n i o n that your question i s answered by 

an i n t e r p r e t a t i o n of the f o l l o w i n g p o r t i o n of s e c t i o n 35» 
subsection 2, Chapter ?3\, Acts of the 58th General Assembly, 
to w i t : 

"In any year a f t e r the year i n which an assess
ment has been made, a l l of the r e a l e s t a t e In any 
t a x i n g d i s t r i c t , i t s h a l l be the duty of the board 
of review t o meet as provided i n s e c t i o n t h i r t y - t h r e e 
(33) of t h i s a c t , and where I t f i n d s the same has 
changed In value* t o revalue and reassess any part 
or a l l of the r e a l e s t a t e contained i n such t a x i n g 
d i s t r i c t , and i n such case, I t s h a l l determine the 
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a c t u a l value and compute the t a x a b l e value thereof, 
and any aggrieved taxpayer may p e t i t i o n f o r a 
r e v a l u a t i o n of h i s p r o p e r t y , but no r e d u c t i o n or 
increase s h a l l be made f o r p r i o r years* i f the 
assessment of any such property Is r a i s e d , o r any 
property i s added to the tax l i s t by the board, the 
c l e r k s h a l l give n o t i c e In the manner provided i n 
s e c t i o n t h i r t y - s i x (36) of t h i s A c t , provided, 
however, that i f the assessment of a l l property In 
any t a x i n g d i s t r i c t i s r a i s e d the board may I n s t r u c t 
the c l e r k t o g i v e immediate n o t i c e by one ( I ) 

?u b l I c a t i o n i n one ( I ) of the o f f i c i a l newspapers 
ocated i n the t a x i n g d i s t r i c t , and such published 

n o t i c e s h a l l take the p l a c e of the mailed n o t i c e 
provided f o r in s e c t i o n t h i r t y - s i x (36) of t h i s A c t , 
but a l l other p r o v i s i o n s of s a i d s e c t i o n s h a l l apply. 
The d e c i s i o n of the board as t o the foregoing matters 
s h a l l be subject to appeal to the d i s t r i c t court 
w i t h i n the same time and i n the same manner as 
provided in s e c t i o n t h i r t y - e i g h t (33) of t h i s A c t . " 

The f o r e g o i n g ls»substantially a re-enactment of s e c t i o n 
1*42.2, Code 1958, end has had i n t e r p r e t a t i o n thereof by 
o p i n i o n of t h i s department, appearing i n the Report f o r 
I938 a t page /30, where i t was s a i d : 

" I t i s t o be observed t h a t supra s t a t u t e makes 
i t the duty of the Board, where I t f i n d s that a l l 
of the r e a l e s t a t e w i t h i n the t a x i n g d i s t r i c t assessed 
i n some previous year has changed i n value, to revalue 
and reassess such r e a l e s t a t e at i t s t r u e v a l u e , i t 
f o l l o w s of course that the Board must f i n d that there 
has been a change i n the value of a l l of the r e a l 
e s t a t e s i n c e i t was p r e v i o u s l y assessed, or i t w i l l 
have no r i g h t to revalue or reassess the same. 

" I t Is t h e r e f o r e the o p i n i o n of t h i s Cepartment 
t h a t even thoughIt i s not the year f o r a s s e s s i n g 
property, l o c a l Boards of Review have the a u t h o r i t y 
to revalue property upon which complaint has been 
made i f proper showing i s made. 

" I t Is f u r t h e r the o p i n i o n of t h i s department 
that l o c a l Boards o f Review, where they f i n d that 
there has been a change i n the value of a l l of the 
r e a l e s t a t e w i t h i n the t a x i n g d i s t r i c t s i n c e i t was 
p r e v i o u s l y assessed, have & r i g h t t o revalue or 
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reassess the same even though no complaint has been 
made, but tha t unless complaint has been made by the 
In d i v i d u a l taxpayer, the Boards have no a u t h o r i t y 
t o revalue or reassess r e a l property w i t h i n the 
ta x i n g d i s t r i c t unless they f i n d that there has been 
a change i n the v a l u a t i o n of a l l of the property 
s i n c e i t was p r e v i o u s l y assessed. 

11 In the event that the v a l u a t i o n i s increased, 
n o t i c e thereof should be given In compliance w i t h 
S e c t i o n 7131 of the 1935 Code." 
The question was considered again In a l e t t e r o p i n i o n 

t o the S t a t e Tax Cojmtission dated May 7, 1358, where the 
same c o n c l u s i o n was reached In the f o l l o w i n g ter,ns: 

" I t Is f e l t that the answer to your f i r s t 
i n q u i r y Is contained In two op i n i o n s of the Attorney 
General of Iowa rendered i n the ye#r 1933* one of 
which Is dated A p r i l 11th and the other A p r i l 22nd 
of such year. Both of these o p i n i o n s construe 
S e c t i o n 442.2, supra. Without s e t t i n g f o r t h these 
o p i n i o n s in f u l l . I t i s s u f f i c i e n t t o say that they 
conclude that (1) ' * * * i r r e s p e c t i v e of whether o r 
not I t Is a year f o r assessing r e a l property, the 
board of review has the a u t h o r i t y , under the s t a t u t e , 
t o a c t upon the proper complaint of an aggrieved 
taxpayer and w i t h i n the l i m i t s of the s t a t u t e , 
change the value of r e a l p r o p e r t y 1 j and (2) * * * * 
l o c a l Boards of Review, where they f i n d that there 
has been a change in the value o f a l l of the r e a l 
e s t a t e w i t h i n the t a x i n g d i s t r i c t s i n c e i t was 
p r e v i o u s l y assessed, have a r i g h t t o revalue o r 
reassess the same even though no complaint has been 
made, but that unless complaint has been made by 
the I n d i v i d u a l taxpayer, the Boards have no a u t h o r i t y 
to revalue o r reassess r e a l property w i t h i n the 
ta x i n g d i s t r i c t unless they f i n d that there has been 
a change In the v a l u a t i o n of a l l of the property s i n c e 
i t was p r e v i o u s l y assessed. 1 I t i s r e a l i z e d , of 
course, that S e c t i o n 442.2, supra, has been amended 

i i n c e r t a i n minor respects s i n c e the r e n d i t i o n of 
the foregoing o p i n i o n s . I t Is not f e l t , however, 
that these changes a l t e r the conclusions set f o r t h 
above. 

"In view of the f o r e g o i n g , i t Is evident that 
S e c t i o n 442.!?, supra, a n t i c i p a t e s that the board of 
review w i l l , i n i n t e r i m years, not o n l y take the 
i n i t i a t i v e i n determining whether or not a l l of the 
property In a p a r t i c u l a r t a x i n g d i s t r i c t has *changed 



Mr. E a r l Hoover «4-
October 4, 1961 

In v a l u e , but w i l l a l s o a c t upon the proper complaint 
of an aggrieved taxpayer and w i l l , w i t h i n the l i m i t s 
of the s t a t u t e , change the v a l u a t i o n of I n d i v i d u a l l y 
owned r e a l property regardless of whether or not i t 
had p r e v i o u s l y , on i t s own v o l i t i o n , determined the 
p a r t i c u l a r property had changed i n val u e . 

"Whether or not property has in r e a l i t y changed 
in value i s , of course, a question of f a c t , the 
determination of which i s addressed t o the sound 
a d m i n i s t r a t i v e d i s c r e t i o n of the board of review 
a c t i n g pursuant t o the p r o v i s i o n s of Se c t i o n 442.2, 

In view of the fo r e g o i n g , I am of the o p i n i o n t h a t , i n 
the year a f t e r assessment has been made, the board of review 
may, without ; complaint of en I n d i v i d u a l taxpayer, reassess 
or revalue the r e a l e s t a t e in a t a x i n g d i s t r i c t i f i t f i n d s 
there has been 0 change in value of a l l the property w i t h i n 
the t a x i n g d i s t r i c t . 

Very t r u l y yours, 

0$:bl 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: Powers of A t t o r n e y General 
The A t t o r n e y , General has n e i t h e r the power nor the dut y t o pass 
upon the v a l i d i t y or i n v a l i d i t y o f the c o n t r a c t between the 
e x e c u t i v e board o f the Iowa League of M u n i c i p a l i t i e s and Max 
Conrad. The powers o f the A t t o r n e y General would be o n l y 
v o l u n t a r y and not b i n d i n g upon the p a r t i e s . 

October 18, 1961* 

Honorable Chet B. ftkers 
frttditor of Stat® 
ATT« c. w. mm 

L O C A L 

bear Mr. Ward* 
Tnia l a to acknowledge receipt of yours of the 6th u l t . in 

wbich yoa submitted the following? 

*We would appreciate an o f f i c i a l opinion on the 
enclosed agreement between the Executive Board 
of.the Iowa Lesgue of Municipalities and Max A. 
Conrad, Executive Director. 

Xa the Executive Board of the League vested with 
the power,- to deposit the ayia of 829,166.00 in 
said Trust Account or pay for legal fees in 
advance of services rendered, thereby obligat
ing future boarde? 

A state audit was made as provided for in 
Chapter 363, Section 363.43, and Chapter 11 
of the 1958 Code. *Pais opinion ia needed in 
banal£ of said audit report. Therefore, an 
early reply would be appreciated. 

accompanying your letter i a a copy of resolution of the Exec
utive Board of the iowa League of Kunicipalitiea appointing an 
Execute ve Director dated June 121 1959. Also accompanying your 
letter i a © copy of Agreement between the Executive Board of the 
Municipalities League and Max A. Conrad, i t s Executive Director, 
entered i|ito on the f i r s t day of July, 1961. 

In reply thereto as pertinent to the situation existing by reason 
of the foregoing described instruments, that while the Auditor of state 
has Me specific duty of examining the financial transactions of the 
League of Municipalities under the provision of Section 363.43, Code 
1958, providing as followst 
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Auditor of State. 
ATTJ c« w. m i © -

-a- October 18, 1961 

"accounting—reports» The le&fue shall keep and 
make such accounts and reports as shall be required 
by the state municipal accounting department, and 
the same shall be annually checked by said depart
ment and published i n the volume of municipal 
accounts•" 

Howver, the A l i t o r has no authority under the terras of Chapter 11, 
Code of 1958, in respect to examination of League of Municipalities' 
accounts, The authority of exa&ination conferred upon the Auditor 
i s restricted to the provisions of Section 363.43, supra. Upon 
informstion i t appears that the League of Municipalities i s &• 
voluntary unincorporated association and i s not & City or Town 
nor i s i t an agency or a department of either and therefor examina
tion of such., League i s not within the authority o5 the Auditor under 
Chapter 11. However, we is&ke no coswaent upon the extent of the 
Auditor's examination under Section 363.43, 

In the view therefor that the Attorney General has no statutory 
power nor duty arising out of the delegation of authority to the 
auditor under Secti'on 363.43 heretofore quoted, any cotroent cf the 
Attorney General addressed to the v a l i d i t y or invalidity of the 

) arrangements described in your letter would be the were voluntary 
views of this Department not binding upon any of the parties to the 
transaction and i n excess of both the power and the duty of the 
Attorney sener&l. 

Very truly, 

OSCAR STRAUSS 
0h F i r s t Assistant Attorney General 



STATE OFFICERS AND DEPARTMENTS! Use of contingent fund under 
S e c t i o n 19,7 — The use of the contingent fund set up by Section 
19.7, Code of 1958, f o r the purpose t h e r e i n d e t a i l e d , i s d i s c r e t i o n a r y 
w i t h the Executive C o u n c i l , I t s use f o r the purpose of reimbursement 
t o a s t a t e agency f o r losses w i t h i n the terms of Sec t i o n 19.7 i s not 
au t h o r i z e d . ^ST&lhtS^ &ft-t-/ cJy c . " &o <j*sc c 

fy>^k f.) -^c/- /o ~/c> 

October 11, \3t>\ 

Mr. Gary G i l l , Secretary 
Executive Council 
L O C A L 
Dear Mr. G i l It 

T his w i l l acknowledge r e c e i p t of yours of the **th i n s t . i n 
which you submitted the following} 

"Attached herewith are two (2) requests from 
the Board of Control in connection w i t h damage 
caused by l i g h t n i n g and wind t o two s t a t e i n s t i 
t u t i o n s , as f o l l o w s : 
"1. L i g h t n i n g s t r u c k on the grounds of the 
Mental Health i n s t i t u t e at Cherokee and burned 
out a transformer l o c a t e d i n an underground 
tunnel - w i t h damages of $325.00. 
"2. Windstorm s t r u c k a t the Glenwood State 
School and d i d damage to a larg e hog house -
cost o f replacement 635.00, 
"We would appreciate an o p i n i o n In connection 
w i t h the above matters." 

Attached thereto Is l e t t e r from the Board of Control to the 
Executive Council dated September 22, 1961, re s p e c t i n g l o s s 
by l i g h t n i n g , a copy o f which Is e x h i b i t e d as f o l l o w s ; 

" I t has been c a l l e d to our a t t e n t i o n that based 
on Sections 19.7 and 19.29* d e a l i n g w i t h the 
powers of the Executive C o u n c i l , and the ac t s of 

& / - / o - / 0 
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the $$th G.A. Chapter S I * departments should 
apply t o the Executive Council f o r reimburse* 
went f o r l o s s e s caused by a c t o f God, f i r e * 
e t c * 
1 13n August 2, 1961» 9 l i g h t n i n g b o l t s t r u c k 
on the grounds of the Hental Health I n s t i t u t e 
a t Cherokee and burned out a transformer l o * 
cated In an underground tunnel s e r v i n g the 
Employees* Residence H a l l * 
**Wa prepared s p e c i f i c a t i o n s and our purchasing 
department has raceivad proposals f o r tha r e * 
placeman* of t h i s transformer as f o l l o w s : 
' E l e c t r i c Supply Company, Qm Koln«s~$32S,00 
Crescent E l e c t r i c Supply Co, Ces HolnesS5$*O0 
General E l e c t r i c Supply Co, " ** 368.^4 
Westloghouse E l e c t r i c Supply Co, 11 no b i d 
S t i t l e r E l e c t r i c Co, Washington, Iowa no b i d 
"Thi s being a p r o v i d e n t i a l l o s s , wa request 
that you a u t h o r i s e payment t o the Mental Health 
I n s t i t u t e at Cherokee, Iowa, In the amount o f 
$325*00, as reimbursement f o r t h i s l o s s , 
" I t I s t o be understood th a t the replacement 
transformer w i l l be purchased from tha lowest 
b i d d e r . The E l e c t r i c Supply Company*" 

And a l s o attached i s a l e t t e r o f September 29, I9&1, from the 
Soerd of Control t o tha Executive Council a s k i n g payment from 
the Council f o r l o s s by * windstorm a t the Glenwood State School 
In tha amount o f $*i,b3$.00. 

In r e p l y t h e r e t o , I would ad v i s e you that In my o p i n i o n 

the f oregoing requests may be denied under tha terms of an o p i n i o n 
issued t h i s date t o tha Exe c u t i v e C o u n c i l , a copy of which Is 
hereto attached* 
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I would advise you f u r t h e r t h a t Chapter §1, A c t s o f the 
59 th Ganerel Assembly, r e f e r r e d t o In the foregoing described 
l e t t e r s from the Board of C o n t r o l , has no h e a r i n g upon the powers 
o f t h s E x e c u t i v e C o u n c i l , as i n t e r p r e t e d i n the attached o p i n i o n . 

Very t r u l y yours. 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney General 

OStla 
Enclosure 



COURTS? Age requirement of deputy clerk--The minimum age re q u i r e 
ment f o r the holdTrig-of o f f i c e of deputy c l e r k of the Municipal 
Court i s twenty-one years f o r the reason that a minor may not 
execute a bond, as i s required by Se c t i o n 602.9. CST/2*#-t/>S>S "Tb 

SSr • Cdward F. I 
Woodbury County Attorney 
20** Courjt Hou&« 
S i o u x C i y , Iowa 
Sear I f . Samore: 

Thl e w i l l acknowledge r e c e i p t of y o u r s of t h * 2nd, Inigt, 
i n which you submi t t o d t he f o l l o w i n g * 

"An e t i o r n e y g e n e r a l ' s ©pinion i * re»p«et~ 
f u l l y requested ao t o the minimum age r«qui r a -
waftt of a person who hold© the o f f i c e of Deputy 
Clark i n Municipal Court. 
"Thank you.'* 

Assuming t h a i your questson concerns tha ©1igibi1ity of 
a winor t o hold the o f f i c e of deputy Cl e r k i n the Municipal 
C o u r t | I would advi $© a© f o l l o w s * 

While the i n e l i g i b i l i t y to ho l d i n g tha o f f i c e of such 
deputy Clerk by re&son of infancy i s not *xpr«s*ly p r s v l c # d , 
i t appears from tb© p r o v i s i o n s of th«s ct&tut© i n c i d e n t to the 
c r e a t i o n o f the deputy c l e r k and q u a l i f i c a t i o n t h e r e f o r * , t h a t 
a minor i • not ali£ibl« to the ho l d i n g of such offlc«» W h i l e 
the st&tuta c r e a t i n g the o f f i c e , being S e c t i o n 602.8, Coda 
p r o v i d i n g es f o l l o w s ! 

October 27, 1961 

"602*8 deputy c l e r k s and b e i 1 ! f f a . The 
c l a r k and b a i l i f f , with the approval of 
the c i t y c o u n c i l , s h a l l each have power to 
appoint @uch deputies ass may be necessary 
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t a t r a n s a c t the b u s i n e s s o f the c o u r t , 
whose s a l a r i e e s h a l l be f i x e d by t h e c i t y 
c o u n t i i . H 

does not p r e s c r i b e the qua! i f i c a t i ona o f such deputy, s p e c i f i c 

e l i g i b i l i t y t o t h a h o l d i n g t h a r e o f i s p r o v i d e d fay S e c t i o n 602* 9 , 

Code 1958, i n terme aa f o l l o w s ? 

'•602.9 Bonds* Tha d a r k of t h a c o u r t , the 
deputy c l e r k * , the b a i l i f f , and t h e deputy 
b a i l i f f a s h a l 1 g i va auch bonds as may be r a -
q u i r a d by t h a c i t y c o u n c i l , which bonds ©hall 
be f i l e d w i t h and approved by t h a c i t y c l e r k , " 

Th© i n c a p a c i t y of,-a. minor to p r o v i d e an o f f i c i a l bond i s s t a t e d 

In an o p i n i o n o f t h i a Dapartwent a p p e a r i n g i n t h a R e p o r t s f o r 

I9k0 a t page ^?8, wh«r« i n dan y i n g t h a e l i g i b i l i t y of a minor 

t o t h e o f f i c e o f &«puty C l e r k o f the D i s t r i c t C o u r t , i t was 

s a i d i 
" i t i a c l e a r under t h a above d e c i s i o n s t h a t 
a a i n o r would be i n e l i g i b l e t o h o l d t h e o f f i c e 
o f e l a r k o f t h a d i s t r i c t c o u r t and we a r e o f 
the o p i n i o n t h a t , inaaauch as undor S e c t i o n 52^2, 
t h a deputy, i n the abaanca o f h i t p r i n c i p a l , p e r * 
f o r a a a l 1 t h a d u t i a a o f auch p r i n c i p a l , t h e q u e l i -
f i e a t i o n a o f the daputy must ba t h e same ae t h a 
c l e r k . 
M f e suggest a l s o a n o t h e r r e a s o n why t h e daputy 
e l a r k way not ba a m i n o r . S e c t i o n 52k\ p r o v i d e s 
t h a t aech tiepuiy s h a l l g i v e a bond i n an amount 
t o ba f i x e d by t h a o f f i c e r h a v i n g t h a a p p r o v a l o f 
t h a bond o f h i a p r i n c i p a l * A minor c o u l d not 
g e n e r a l l y e n t e r i n t o a v a l i d c o n t r a c t f o r t h i s 
bond* He c o u l d r e p u d i a t e t h a same a t any time 
d u r i n g h i s m i n o r i t y or w i t h i n « r e a a o n a b l a time 
a f t e r becoming o f age. 
M S a reach t h a c o n c l u s i o n , t h e r e f o r e , t h a t a minor 
it ds ©quel j f i a.d f o r appointment c© deputy d a r k 
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of the d i s t r i c t c o u r t . " 

Tharw b e i n£ no s t a t u t e e x p r e s s l y p e r m i t t i n g & rainor t o 

©Kecute 0 bond; g«n«r«1ly or of t h i s s p e c i f i c type, nor i s i t 

a c o n t r a c t which i t i s h i s l e g e l duty in execute or which he 

c o u l d be compelI®d to ©x&cut© »s- a minor by s u i t a t law or i n 

e q u i t y , (See 2? AmJur, T i t l e i n f a n t s , page 75?) I &** o f the 

opinion that t b * minimum age r#qui ramant f o r the h o l d i n g o f 

o f f i c e o f deputy e l e r k o f tb«s fttoniclp&t Court ig> tw«nty*one 

y»ars» ' 

Vary t r u l y y o u r s , 

OSCAfi STKAUSS 
F i r s t ftssist®nt A t t o r n e y General 011*1* 



COUNTIES AND COUNTY OFF ICERS 3 M e d i c a l E x a m i n e r --
c o n f i d e n t i a l i t y o f r e c o r d s — Under t h e p r o v i s i o n s o f C h a p t e r 258 
Laws o f t h e 58th G e n e r a l A s s e m b l y , r e p o r t s and r e c o r d s , c o m p i l e d 
and f i l e d by t h e c o u n t y m e d i c a l e x a m i n e r a r e p u b l i c r e c o r d s and 
may n o t be t r e a t e d as c o n f i d e n t i a l o r p r i v i l e g e d c o m m u n i c a t i o n s . 

O c t o b e r 27, 19.61 

STAFF OPINION 

Edmund G. Z i m m e r e r , Mo Do, M. P» H. 
C o m m i s s i o n e r o f P u b l i c H e a l t h 
L O C A L 

Dear D r . Z i m m e r e r . 

We have y o u r f a v o r o f O c t o b e r 2, l 9 6 l , r e a d i n g as 
f o l l o w s : 

"A q u e s t i o n h a s a r i s e n a s t o t h e c o n f i d e n t i a l i t y 
o f t h e f i n d i n g s and o p i n i o n o f t h e m e d i c a l e x a m i n e r s . 
The l a w s a y s t h a t he must f i l e a r e p o r t w i t h t h e 
c o u n t y a t t o r n e y and t h e S t a t e D e p a r t m e n t o f P u b l i c 
S a f e t y . 

"May he, ( t h e m e d i c a l e x a m i n e r ) , g i v e t h e 
a t t e n d i n g p h y s i c i a n h i s o p i n i o n o f t h e c a u s e o f 
d e a t h ? 

"How much i n f o r m a t i o n may be g i v e n s u r v i v i n g 
members o f t h e f a m i l y ? To t h e l e g a l r e p r e s e n t a t i v e 
o f t h e s u r v i v i n g f a m i l y , and t o t h e s h e r i f f o r o t h e r 
p e a c e o f f i c e r s a t t h e s c e n e o f t h e a c c i d e n t ? 

"May he r e v e a l i n f o r m a t i o n d i s c o v e r e d a t a u t o p s y ? 

" I s t h e r e a c o n f i d e n t i a l r e l a t i o n s h i p s u c h a s 
e x i s t s b etween d o c t o r and p a t i e n t ? 

" P l e a s e g i v e me an o p i n i o n i n t h i s m a t t e r . " 

In r e p l y t h e r e t o , we a d v i s e s 

C h a p t e r 258, Laws o f t h e 58th Go Ao a s amended, r e q u i r e s 
t h a t t h e c o u n t y m e d i c a l e x a m i n e r s h a l l t a k e c h a r g e o f t h e dead 
body, made i n q u i r y r e g a r d i n g t h e c a u s e and manner o f d e a t h , 
r e d u c e h i s f i n d i n g s t o w r i t i n g , d e l i v e r t h e o r i g i n a l t o t h e 
c o u n t y a t t o r n e y , r e t a i n i n g one c o p y f o r h i s own use and 
f o r w a r d one c o p y t o t h e c r i m i n a l i n v e s t i g a t i o n d i v i s i o n o f 
t h e S t a t e D e p a r t m e n t o f P u b l i c S a f e t y . 

I f n e c e s s a r y , an a u t o p s y may be h e l d and t h e f i n d i n g s f i | e d 
w i t h t h e c o u n t y m e d i c a l e x a m i n e r and i n t h e o f f i c e o f t h e c o u n t y 
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a t t o r n e y , and p e r t i n e n t i n f o r m a t i o n s h a l l be f u r n i s h e d t h e 
a p p r o p r i a t e s t a t e d e p a r t m e n t o r a g e n c y . 

The l a w f u r t h e r p r o v i d e s t h a t t h e r e p o r t s , record.s and 
r e p o r t s o f a u t o p s i e s s h a l l be r e c e i v e d a s e v i d e n c e i n any 
c o u r t o r o t h e r p r o c e e d i n g s , and t h e p e r s o n s p r e p a r i n g a r e p o r t 
o r r e c o r d may be s u b p o e n a e d a s a w i t n e s s . 

In a d d i t i o n t h e r e t o , S e c t i o n 622.!+3 o f t h e Code, p r o v i d e s 
t h a t c e r t i f i e d c o p i e s o f s u c h r e c o r d s , e n t r i e s o r p a p e r s 
s h a l l be e v i d e n c e i n a l l c a s e s o f e q u a l c r e d i b i l i t y w i t h t h e 
o r i g i n a l r e c o r d o r p a p e r s f i l e d . S e c t i o n 622 <A6 s t a t e s t h a t 
e v e r y o f f i c e r h a v i n g t h e cur-tod y o f a p u b l i c r e c o r d o r 
w r i t i n g s h a l l f u r n i s h any p e r s o n , upon demand and payment o f 
t h e l e g a l f e e s t h e r e f o r , a c e r t i f i e d c o p y t h e r e o f . 

I t a p p e a r s t o be u n i v e r s a l l y h e l d , t h a t a " p u b l i c r e c o r d " 
i s a w r i t t e n m e m o r i a l made by a p u b l i c o f f i c e r a u t h o r i z e d by 
law t o p e r f o r m t h a t f u n c t i o n , and i n t e n d e d t o s e r v e as 
e v i d e n c e o f s o m e t h i n g w r i t t e n , s a i d o r done. ( S e e Words and 
P h r a s e s , VoI» 35* P u b l i c R e c o r d , p p c 3l5 etc s e q . and p o c k e t 
p a r t ) . 

i n v i e w o f t h e s t a u t o r y p r o v i s i o n s r e f e r r e d t o and t h e 
g e n e r a l a u t h o r i t i e s c i t e d , I t i s q u i t e c l e a r t h a t t h e r e p o r t s 
and r e c o r d s c o m p i l e d and f i l e d by t h e c o u n t y m e d i c a l e x a m i n e r 
a r e " p u b l i c r e c o r d s . ' 3 

As s u c h , t h e y a r e s u b j e c t t o i n s p e c t i o n by anyone h a v i n g 
an i n t e r e s t t h e r e i n . P a r t i c u l a r l y s o , i n v i e w of t h e f a c t 
t h a t I f i n d no p r o v i s i o n i n t h e l a w . C h a p t e r 258, A c t s 58th 
Go A. w h i c h s t a t e s t h a t '-such r e c o r d s s h a l l be m a i n t a i n e d a s 
" c o n f i d e n t i a l " r e c o r d s . . 

The common-1 aw d o c t r i n e w i t h •'V:®f&tf&E&@&.-.-thereto i s s t a t e d 
i n k-5 Am. J u r . '+27, S ^ e i i on 17, In th@. f o i l o a r i n g i & n g i r a g e : 

no o o E v e r y p e r s o n is e n t i t l e d to t h e i n s p e c t i o n , 
e i t h e r p e r s o n a l l y o r by h i s a g e n t , - o f p u b l i c r e c o r d s , 
i n c l u d i n g l e g i s l a t i v e , e x e c u t i v e a f i d j u d i c i a l r e c o r d s , 
p r o v i d e d he h a s an i n t e r e s t t h e r e i n w h i c h i s s u c h a s 
w o u l d e n a b l e Hire t o m a i n t a i n o r d e f e n d an a c t i o n f o r 
w h i c h t h e document o r r e c o r d sought c a n f u r n i s h e v i 
d e n c e o r n e c e s s a r y i n f o r m a t i o n . . •> ° 

w I n t h i s c o u n t r y , t h e p e r s o n a s k i n g i n s p e c t i o n 
must have an i n t e r e s t i n r e c o r d o r p a p e r o f w h i c h 
i n s p e c t i o n i s sought, and t h e i n s p e c t i o n must be f o r 
a l e g i t i m a t e p u r p o s e , but i n t e r e s t as a c i t i z e n and 
t a x p a y e r i s s u f f i c i e n t i r. some, i n s t a n c e s * . . <>w 

T h e r e f o r e . , i t i s o u r o p i n i o n , t h a t any i n f o r m a t i o n 
t h a t w o u l d be e m b o d i e d i n t h e r e p o r t s o r r e c o r d s o f t h e c o u n t y 
m e d i c a l e x a m i n e r c a n be l a w f u l l y r e v e a l e d t o an i n t e r e s t e d 
p a r t y o r p a r t i e s a s e n u m e r a t e d i n y o u r l e t t e r . 
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As t o t h a t p o r t i o n o f y o u r l e t t e r w i t h r e f e r e n c e t o a 
c o n f i d e n t i a l r e l a t i o n s h i p ( p r i v i l e g e d c o m m u n i c a t i o n s ) we q u o t 
f r o m t h e c a s e o f S t a t e v. F l o r v . 198 Iowa, a t page 79, w h i c h 
we b e l i e v e f u l l y a n s w e r s y o u r q u e s t i o n , t o - w i t : 

"•The r u l e w h i c h p r o t e c t s p r i v i l e g e d c o m m u n i c a t i o n s 
has no a p p l i c a t i o n t o p u b l i c r e c o r d s . The r e q u i r e m enta. 
o f t h e l a w t h a t a p u b l i c r e c o r d be k e p t c o u l d n o t be-
c o m p l i e d w i t h i f t h e p r i v i l e g e were e x t e n d e d t h e r e t o , 
and s t a t u t e s a u t h o r i z i n g t h e i n t r o d u c t i o n o f c e r t i f i e d 
c o p i e s t h e r e o f i n e v i d e n c e w o u l d be a n u l l i t y . Upon 
t h i s q u e s t i o n , s e e B o z i c e v i c h v. K e n i l w o r t h M e r c . Co.. 
58 U t a h (17 A. L. R. 3^6, and n o t e appended 
t h e r e t o ) : 5 Wigmore on E v i d e n c e (2d E d . ) , S e c t i o n 2385-

R e s p e c t f u l l y s u b m i t t e d , 

• 1 

EH:FDB:rm 

E VAN MULT MAN 
A t t o r n e y G e n e r a l 



BSAUH: Local boards - powers end duties—(1) Individual members of local 
boarda of health cannot be held personally l i a b l e while engaged l a per
forming i goverraaantal function, provided there i s no «alice or wrong motive 
present. (2) A local board of health cannot exercise jurisdiction outside 
Us own territory lit carrying out i t s police powers. (3) A county local 
board of health Is authorized to employ health experts to assist the board 
in the performance of i t s duties, regulate and f i x reasonable fees aad charges 
therefor, end present the sarae to the county board of supervisors for preaudlt 
aad payment from the general fund* C$[^JC-o -To u /A. ± ] KS77 <Sf 

October 27, 1961 

Seaorefele Kvge&e 1. B i l l 
State senator, 29th D i s t r i c t 
ffc»t*a« lent 
Bear Hti 

I have jrear fever of September 11, 1%1 readi&gi m felicits i 
•there see several questiaaa related to the 
functioning of local hoards of health aathorlaod 
under Chapter 117, Cede of lima that seed 
to he resolved. 
* F l r * t , there i * §*eat rolaetaeee ea the sert 
of ajaabert of l o e t l board* of health to carry 
oat their duties as outlined In Chapter 137. 
W e relaetaaee steed frets a fear of incurring 
§arsenal financial l i a b i l i t y far o f f i c i a l acts, 
t i t f e l t that* I f heard action were challenged 

in the court* aad overruled, the individual 
aeabert of the hoard would thea heeowa defea* 
daatt l a dastaga salts, the eateee* of which 
woold ha assered l a favor of tha p l a i n t i f f by the 
earlier eoart action, the determination of 
what constitutes a health haaard l a eeaethlag 
ej|i»rta taa argue overt ao the apprehension of 
board awajhera I t aaderstaadahla. However, this 
ooaoera aad reaaltaat iaaetivitjr oa the part of 
local hoards of health l a seriously impairing 
their aaofalaaif. M o f f i c i a l opiaioa i t re* 
questod aa to the extent of pertoital l i a b i l i t y 
of hoard swwfeers for o f f i c i a l acts of the hoard. 

*$eeead, a tltaatloa has ariaea i a this area 
where a Ruoieipallty l a the offender, reapoaslbie, 
that l a , fat causing the health award or mUmto. 
the loeal hoard of health feels that i t hat ao 
authority to oeo^el aaother geveraiiig hod? to 
abate a asisaace, that a reeedv atast be goagbt 
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.through the State Bepartaeat of Btalth. 
An o f f i c i a l opinion i t reiptested at to 
whether or not local beards of health do 
l a toot hat® authority to deal with isaai-
«l|>ailtles. 

* % l r d , froa Chapter 137 i t a^eavs that 
regular expanses Incurred by the local 
board of health, including tho salary of 
a health offleer, oaa he budgeted aad paid 
from the county goaeral faad. Prorlaiea 
Is also Ettde for tha racortry of wtm 
asocial costs by special tax levies agalast 
property. Umw*tt i t appears that so pro* 
iluim Is stsde for special K a n s a s incurred 
by the board saeb as the occasional eiaploy-
«eat of a physic!ao or saaitary ©agisoet i a 
ataatioas where a f»il~tia* health offloor 
Is mt p l o y e d , i a o f f i c i a l o p i o i d Is 
requested as to- legality of such occasional 
ossplcyteent of hselta experts se4 tbe oethod 

* i t * roferoaee to your f i r s t n*««tio», i t l a the duty of the 
state to satrd the pabiia health. (See Raaeaa.y* of ffil .Mm* 
222 iowa SIS, 26$ Health Keaaerea are withitt pollee power. 

.̂ |jgM,,,ftll,te»r« 2» 2w nzt t*tmx*.9Mb<,M 
^ l c u U g r e of le>e. t i l loaa 232 412, appeal disalased, 283 

four atttatio* i s iwitM u the case «f M y j h j g ^ i 
County. 131 Iowa 344, 108 1.̂ ". 311, i a whieb tfce Court held aa follow*, 
m set forth l a tho heednotea to said cose: 

**$ county i i not liable for the ftegllgeaee 
of health of fleers i s the mUmmml of 
quarantine regulation*. 
"Local boards of health l a tha eafcreesseat of 
qisars&U&e rogulatioag have no peucr to f i x 
apes lk& county a l i a b i l i t y for Urn or danago 
swf^rfd by reason of the quarantine t which i a 
sot e j p r o s l y «uta©fi»ed by statute evea though 
iirooted by the board of sapervisors to do so. 
"Health officers aot i a a quasi Judicial capacity, 
aad, i a the ehsenee of malioe, are not personally 
l i a b l e for aoy iajory resulting frost the eaferee-
neat of a quarantine thoagh islatakea as to the 
aeoesslty therefor.'* 
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*** C©«rt |JJ the above ease, spoafciag through Rustic© Sherwin, 

* I t fa the settled Ian of titis state, as wall 
as the general rale, that nnaielpal corporations 
are net li a b l e far the negligenee af their officers 
or agents l a executing health regulations adopted 
for the purpose of preventing the spread of con
tagious diseases. Ia so far as a municipality under-
takes tha duty of making aad enforcing quarantine 
«^«*J«»a and o f f r r laws f f Q h a , proaytlffB tiff 
gWo, feflftUft* i t i s performing goaerimoatal fuao-
tioas, aad i t s offioers are not ageata for whose 
aatloa or inaction i t l a l i a b l e aaless aaoh l i a b i l i t y 
l a laposed by i t s ohartor, or by the laws of the 
state under whloh i t exists.* ( c i t i n g eases) (eaphasis 
oars) 

Then spsafdng farther with reference to the individual or personal 
l i a b i l i t y of the Btesfeere of a looal board of health, tun Cossrt said at page 
s i r * 

•Biay were therefore aetlag Jud i c i a l l y , and I t Is 
the general rale that offioers so acting are aot 
liable for injuries wbleh *ay result fran saoh aets 
perforatod l a tha honest eserelse of their Judgment, 
however erroneoas or nlttahen tha aatloa way he, 
provided there i s so aalice or wrong votive present." 
Caitiag esses) (See else the ease of Bibbs v. lade* 
m^m f # W i % M f f f > J««a 041, nffirsdog the 
above principle, and si t i n g numerous aothorities, aad 
ow,ft„P,llTMJmitm* 3s i s m.) 

therefore, under the authorities exhibited, individual stostbers of 
the looal hoard caaeot he held porsoaaliy l i a b l e while oagaged l a performing 
a governstental function for and oa behalf of the municipality, provided there 
Is ao m&lw w wrong taotiva present* 

Addressing ourselves to your aeeoad question, wo note under the 
provisions of Chapter 1ST, there are three typos of looal boards. In c i t i e s 
and towns they are aoaposed of the nayor, health physlaian and aKusbers of 
the oity or town eoonoil. In oouaties the chairman of the hoard of super* 
visors, the ooanty auditor, aad oouaty suporlntendoat of sahools, having 
Jurisdietioa outside the t e r r i t o r i a l limits of ol t i o s and towns, townships 
any have « looal board composed of township trustees. 

Under Chapter 138 these boards eaa coc&ine and adopt a county 
health unit plan, eotaposed of eleven e&s&ers appointed by the county board 
of sapervisors. 
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« » basic provisions af Chapter 13? as to jurisdiction of looal 
boards were construed l a taa oatly case of fe'sraor at e l . v, stebbeas, at al.» 
H I Sown 86. ffea i-curt, spoalciag through Justlso sherwltt, at page &t stated* 

*1M$ statute specifically defines the t e r r i 
t o r i a l limits within which a looal board of 
health may act. Otitis, taa li m i t s defined, i t 
i s by lea wade the guardian of public health, 
and I t i s i t s duty to stood as a wall between 
the Itihabitcats of tha territory over which i t 
has Jurisdiction and dangerous contagious disoasss. 

m MMsL MmMU* Ceraphasis oars) 
Shis suae rale was followed i a m opinion Issued by the attorney 

seaerai, $mMlMJLmmh$mX&u IW* P«KI« involving county 
health units, chapter 138, wheraia i t was hold county health units con only 
supervise and direct, local boards of health, tit© pelleu pawtrs being re* 
tallied by the local'board. 

therefore?, i n answer to your socead question, i t i s our opinion 
that a local board cannot exercise Jurisdiction outside i t s own territory 
l a carrying out i t s police powers. 

the solution to the prohlea stated i n yosr second question appears 
to require the Intervention of the State Oopartwent of Health under the 
powers granted to the Conwdssioaer of Public health, assaying that the 
responsible local board of health f a i l s or refuses t« set, under the pro* 
visions of Section 135.1K6), which roads: 

*®at» inspections of the sanitary conditions 
i n any l o c a l i t y of tha state upon written pa* 
t i t l e s of f i v e or wore eitlaens frost said 
locality* and issue directions for the ieprove* 
swat of the sows, M$h.MLti$^mm&M,-
m.JPS'*X, 1f9M&.u teaphosis ours) 

I t Is the duty of the local hoard to ohey sad enforce the rules 
aM lawful orders of tha state Bepartaent. (Section 13?.?, Code 1956) 

I f the local board f a i l s or refuses to act, then the State Be* 
ptttsteat nay exercise i t s powers under the provisions of Section 137.33. 
Shis section of the law was construed by the attorney general i n a ruling 
found i n feeportt of 1040. at page S#8>, wherein I t una stated} 

*5fce statutes grant to the local hoards of health 
broad and extensive powers, these, however, ere 
vested solely In the local board unless nod 
until such local board f a i l s or rofassas to 
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aet t after which the State iteparttaont of 
Bealth becomes, for that particular j u r i s 
diction, vested with a l l the powers of tbe 
looal board. I t would seem to bo tbe latest 
of tbe legislators that the looal heard of 
health should f i r s t solve the problem of 
looal nuisance. This i s apparently for the 
purpose of allowing looal authorities to oare 
for their own public health troubles. Stever-
tholess the legislature soenod to raotpl** 
that for various roasoas the looal board might 
either f a i l or refuse t« act sad i a such a 
sltuatioa the State ftcpartneat of Health (sight 
theroupaa proceed with a l l the powers of the 
local hoard of health. 
"This holaf true, i t i s oar opiaioa that i f 
a local board of health had acted apes a local 
stutter over which they have Jurisdiction sad 
providing they acted i s accordance with law, 
the State department has m duty i n cesjKtetiott 
with the case.** 

l a conclusion on this question me c a l l your attention to 
j>ggJJ8S, page zn, wherein i t was held? 

"I t i s the county rttoragy's J y i y t o i f j i ? * i M f f f , 
tafl MmmXMmitl tem&MMtoUft *«d to 
prosocuto persons for violating the rules and 
orders of the hoard.* (emphasis ours) 

Soferring next to your third question, we find i n Section 
IS?,If the following provision with reference to the duties of the local 
board, to-wlt: 

"Section 13?.7 <&) iogniate a l l foes and charges 
of ttersoas oaaaloyod by i t i n the enaeatfen of 
health laws, i t s own rules, and those of the state 
department.* 

t h i s provision of the law was construed i n an opislon Issued by 
the Attorney General, noaortg cf 1918. at page 4%, i n the fclioKing language* 

"there can ho no question after a careful madias 
of this section, thst other persons era to he em
ployed it accessary by local boards to carry into 
execution any orders or rules which they may make 
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*§ carry ©at Us# f»»?po#f»» of tfc* Utm4* U 
ihik mm m% true, then tfeera mM Im m 
w® to mm au&ii « bosra, for i t »sX$ fe» 
pmmtew to d# the very thing for sMdt i t i a 
ceastitat**4, mmtyt yx&m&t, the health e£ fcb* 
psnple* 

"ten other construction of thi s afcatat® isoaid 
n u l l i f y tint saw and a&y istttors aff«fttia» ti» 
^ a v a i &#tita ^ a*****! #ubUg ts»li»*» 
i t l a mm&*m? that thara aksli to sash con
struction t i t a n to tlit stains© *s -still effeetaate 
tbe purpose f&« tefcieh suci* « tamtti, as a looal 

"lias ooj)toa»at. K i l l bring t&p&btt nai^ l i t o a s o ^ i 
of m&t and i t i s saaitor of cowan Isiwliadp that 
i t , m i l l raquita im itesfr&st ear« aoea tha part 
of tha local antaorities to Imp tkh traditions 
aarroansliacs IM a am sa a i t a f i . 

"She local Uards hate authority to eaplay whatever 
officers or assistants am? nsftasanr? te artaneclir 
accomplish tha purpose of the lo c a l fcaaitft ssgsal-
aatloa, hat the number should ho such as M i l l «a> 
able tho o f f i c e * * to pt O f i f i f carry «ai tha «4s*$ 
mi cfSecta&tfl Its© pmthftttt of the local hoard of 
fcositfc as ahoft stated." 

I f the l a t a ! lioard has the poser to eajtloy tersest* wfialmtt a l l 
f*#§ ond charges, i t folicns, tbercfera, that iawA boards cut ated reuaiy 
i£!$$Kp JPft SK^^^R^^BV^O^^ $fi3Ŝ j3̂ BN9ill̂ ŵ  C?r&JÊ a?̂ ?«u*#̂ ŝ ^ û ô $̂  j&sŝ  *̂iS$ w i flf n m̂  as'm̂  CP3̂  ̂ S&Jl S$8? ^ ̂ W Îŝ ^JSwS? 

steal ha preeudlted fcy hoard of saparvisor^ and a i l watraats issued by county 
poses theteef* laoa t>« M * p« 6) Am) ilw samiy gfA&ral fuad 2g tha 
osly fttad from wMoh s ^ tleim paywats m$ be i l l t m i . 1M)« p.4&l 

ssmMe, the l i a b i l i t y of c csunty becoeses absolute* i f 
ejadtUsusKi by the board of health, m m* hold in the case of 

LmsUJJm&X* U* 4^, ui^roin th# c turt said oa 42S tbt ioilo»ios; 
**&sd ttfidar tbo statute as i t thee SUKK? the poster 
to f i x the foes m charfos—theso of t ^ i physlclss, 
for i»^te»c«—was i n %k$ local board t f h$«lth. tk$ 
founts hoasMl had no rlfiut to racittl&te auch fees c# 
«bi»fes. Its daty ttas to order the # w rfei^ o$ 
Audited wd a>pc»vssl by tfc* i o s s l tmaady f • 
f r w s t i^asty, V> lotto 7 2 1 . * 
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Sea also at bearing aa this proposition aad i a support thereof, 
®mmJ,%Mm%Xt^.BOflfosffi« 200 l a . 737, 790| Breves, a, NiMrtf&fawto* 
mu. m,m\ w&M&x^wm^Pmmx*®** so**m * m . 

therefore, i a answer to jour third question, local boards of health 
are autaoriatod to occasionally employ health aspens to assist i n performance 
of the duties of the local board, as proscribed by law, regulate and f i x 
reasonable fees and charges therefor, aad present the same to the county 
board of supervisors for pre audit ond payment from the general fund. 

Yours truly. 

f f S f i a 

Praalc 6. Bianco 
Assistant Attorney Seseral 



State of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

October 2 7 , 1 9 6 1 

Mr. Edward F . Samore 
Woodbury County Attorney 
2 0 4 Court House 
Sioux City , Iowa 

S T A F F 
TAXATION: Mobile Homes: Nonresident Servicemen; Nonresidents stationed in Iowa 
are not subjected to property taxation for Mobile Homes. Section 1 3 5 D . 9 , Code of Iowa 
( 1 9 5 8 ) , as amended by 59th General Assembly. 

Dear Mr. Samore: 

Your opinion request dated September 1 2 , 1 9 6 1 , has come to my 

attention. It stated as follows: 

"Your opinion is respectfully requested concerning the application of 
the tax leveled under the provisions of the Mobile Home Trailer Law. 
These provisions require the payment of taxes on Mobile Homes, 
commencing with $ 3 . 0 0 per month and graduated thereafter on a 
schedule dependent on the length of the trailer. Our question i s , 
does this law apply to non-resident U . S . military personnel who own 
such trailers, use them as homes, and which trailers are located 
within Iowa, but not on a military reservation.1 1 

Code Section 1 3 5 D . 9 as amended by 59th General Assembly. 

" 1 3 5 D . 9 Monthly fees. In addition to the primary and annual 
license fee provided for in section 1 3 5 D . 5 , each licensee is hereby 
required to pay for each occupied mobile home occupying space within 
such licensed mobile home park a monthly fee as follows: For trailers 
up to thirty feet in length, three dollars per month or major fraction 
thereof; for trailers from thirty to thirty-five feet in length, four dollars 
per month or major fraction thereof; and for all trailers over thirty-five 
feet in length, five dollars per month or major fraction thereof which 
monthly fee shall be paid by the licensee on or before the tenth day 
of the month, following the month for which such additional fee is due, 



in the manner herein prescribed. In computing the length herein above 
described, the total length therein set out shall expressly include the 
trailer hitch or such other permanent extensions as may be attached to 
said trailer used or designed for use as a trailer hitch. Provided, 
however, that the licensee of a mobile home park shall not be required 
to collect or pay a monthly fee, as herein provided, for any space 
occupied by a mobile home accompanied by an automobile, if such mobile 
home and automobile bear license plates issued by any other state other 
than the state of Iowa, for an accumulated period not to exceed ninety 
days in any twelve-month period; provided, further, that all occupants 
of the said mobile home with accompanying automobile are tourists or 
vacationists. When one or more persons occupying a mobile home 
bearing a foreign license are employed within the state of Iowa, there 
shall be no exemption for monthly fees. In the evert that an occupied 
mobile home is not harbored in a mobile home park the owner of said 
mobile home shall pay the fee provided in this section. Such fee shall 
be paid semi-annually. The fee due for April through September shall 
be paid by the tenth day of Apr i l . The fee due for October through 
March shall be paid by the tenth day of October. On the tenth day of 
May and on the tenth day of November said semi-annual fees become 
delinquent and on the tenth day of each month thereafter that the fee 
remains unpaid a ten percent penalty shall be added and the county 
treasurer shall not renew the motor vehicle registration until such 
delinquent fees and penalties, if any, have been paid. If any mobile 
home is moved during the six-month period for which a fee has been paid, 
the county treasurer shal l , upon request of the owner, refund his pro rata 
share of the fee paid. If said fee is not paid, the amount of the unpaid 
fee shall become a tax and the tax shall be assessed against the land 
from which the mobile home was removed. Each mobile home park licensee 
is hereby required to keep an accurate and complete record of the number 
of units of mobile homes harbored in his park and to report such information 
on or before the tenth day of each month to the county assessor and the 
records of every such licensee shall be open to inspection by the county 
assessor." 

It was established in an earlier Attorney General's opinion written in 

1 9 6 0 A . G . O . that the monthly fee, as provided in 1 3 5 D . 9 , must be classified 

as a tax as opposed to a license. Thus, we may conclude that the monthly fee 

would be collected in lieu of property tax. 

With the determination that the monthly fee was a tax, the question arose, 

as in your case, whether it applied to nonresident servicemen. The earlier 
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opinion refers to the Soldiers' & Sailors' Relief Act of 1 9 4 0 , 5 0 U . S . C . A . 

App. 1 5 7 4 , which is set forth below: 

" (I) For the purposes of taxation in respect of any person, 
or of his personal property, income, or gross income, by any State, 
Territory, possession, or political subdivision of any of the foregoing, 
or by the District of Columbia, such person shall not be deemed to have 
lost a residence or domicile in any State, Territory, possession, or 
political subdivision of any of the foregoing, or in the District of 
Columbia, solely by reason of being absent therefrom in compliance 
with military or naval orders, or to have acquired a residence or 
domicile in , or to have become resident in or a resident of, any other 
State, Territory, possession, or political subdivision of any of the 
foregoing, or the District of Columbia, while, and solely by reason of 
being, so absent. For the purposes of taxation in respect of the 
personal property, income, or gross income of any such person by any 
State, Territory, possession, or political subdivision of any of the 
foregoing, or the. District of Columbia, of which such person is not a 
resident or in which he is not domiciled, compensation for military or 
naval service shall not be deemed income for services performed within, 
or from sources within, such State, Territory, possession, political 
subdivision, or District, and personal property shall not be deemed to 
be located or present in or to have a situs for taxation in such State, 
Territory, possession, or political subdivision, or d istr ict ;* * * . " 

In the case of Dameron v. Brodhead, 3 4 5 U . S . 3 2 2 , 97 L. ed. 1 0 4 1 , 

7 3 S . C t . 7 2 1 , 3 2 A . L . R . 2 d 6 1 2 ( 1 9 5 3 ) , the constitutionality of § 5 7 4 was 

upheld. That case involved an Air Force officer, a resident of Louisiana, who 

was assessed on personal property that he kept in his apartment in Denver, 

Colorado, The Court stated: 

"In fact, though the evils of potential multiple taxation may have 
given rise to this provision, Congress appears to have chosen the broader 
technique of the statute carefully, freeing servicemen from both income 
and property taxes imposed by any state by virtue of thtir presence there 
as a result of military orders. It saved the sole right of taxation to the 
state of original residence whether or not that state exercised the right. 
Congress, manifestly, thought that compulsory presence in a state should 
not alter the benefits and burdens of our system of dual federalism during 
service with the armed forces." 



In conclusion/ since the monthly fee is a property tax, it can

not be collected from a nonresident serviceman on active duty stationed 

in Iowa. 

Very truly yours. 

EVAN MULTMAN 
Attorney General of Iowa 

EH/GWM/MSB/fs 



CONSERVATION: User o f sea p l a n e s — C o n s e r v a t i o n Commission has 
power t o r e g u l a t e the use ot sea p l a n e s upon wat e r s under the 
j u r i s d i c t i o n of the Commission, iowa Code s e c t i o n s 106,15, 
111.35 ( 1 9 5 8 ) . 
(CREGER TO CONS. COMM., 11/1/61) #61-11-4 

November 1, 1961 

State Conservation Commission 
East 7th and Court 
L O C A L 
A t t e n t i o n Mr. Raymond R. M i t c h e l l 

Superintendent of Parks 
Gentlemens 

We have your l e t t e r of J u l y 31, 1961, In which you request 
the o p i n i o n of t h i s o f f i c e as to whether or not the State 
Conservation Commission has power to r e g u l a t e the use of sea 
planes upon state-owned a r t i f i c i a l lakes in s t a t e parks. 

Your a t t e n t i o n i s d i r e c t e d to Iowa Code s e c t i o n 106.15 
(1958), which provides in part as f o l l o w s ! 

" I t s h a l l be unlawful f o r any a i r c r a f t to make use 
of the i n l a n d lakes of the s t a t e except In the 
t r a n s p o r t a t i o n of persons or property between p o i n t s 
separated by a d i s t a n c e of t h i r t y m i l e s or more. 
Nothing h e r e i n s h a l l p r o h i b i t the use of such waters 
by any a i r c r a f t in danger or d i s t r e s s or the use of 
such waters by the operators of p r i v a t e a i r c r a f t , 
not operated f o r h i r e . The f o r e g o i n g p r o v i s i o n s 
notwithstanding, the s t a t e conservation commission 
may, on the recommendation of the aeronautics 
commission, designate c e r t a i n areas on i n l a n d lakes 
of the s t a t e where seaplane f l i g h t I n s t r u c t i o n may 

' be conducted under such c o n d i t i o n s as may be adopted 
by the conservation commission and approved by the 
aeronautics commission." 

This s e c t i o n would seem to a u t h o r i z e the use of i n l a n d lakes of 
the s t a t e by p r i v a t e a i r c r a f t . A l s o , In Wltke v. State Conserva
t i o n Commission, 2kk Iowa 261, 56 N. W. 2d 582 (1953), the Court 
recognizes the r u l e that a l l persons have a r i g h t t o use the 
navigable waters of the s t a t e so long as they do not i n t e r f e r e 
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w i t h the use thereof by other c i t i z e n s ) s u b j e c t , of course, 
to r e g u l a t i o n s by the s t a t e under i t s p o l i c e powers. Thus, 
w h i l e the use of waters w i t h i n the s t a t e Is not p r o h i b i t e d 
by s t a t u t e , t h i s does not mean that the State Conservation 
Commission may not regulate the use of a i r c r a f t upon 
state-owned a r t i f i c i a l lakes in s t a t e park areas. 

Iowa Code s e c t i o n 111.35 (1953) provides as f o l l o w s : 
" P r o h i b i t e d d e s t r u c t i v e a c t s , i t s h a l l be unlawful f o r 
any person to use, enjoy the p r i v i l e g e s o f , destroy, 
i n j u r e or deface pl a n t l i f e , t r e e s , b u i l d i n g s , or other 
n a t u r a l or m a t e r i a l property, or to c o n s t r u c t or 
operate f o r p r i v a t e Or commercial purposes any s t r u c t u r e , 
or to remove any p l a n t l i f e , t r e e s , b u i l d i n g s , sand, 
g r a v e l , i c e , e a r t h , stone, wood or other n a t u r a l 
m a t e r i a l , or to operate v e h i c l e s , w i t h i n the boundaries 
of any s t a t e park, preserve, or stream or any other lands 
and/or waters under the j u r i s d i c t i o n of the conservation 
commission f o r any purpose whatsoever, except upon the 
terms, c o n d i t i o n s , l i m i t a t i o n s and r e s t r i c t i o n s as set 
f o r t h by the conservation commission." 

in our o p i n i o n , the a c t i v i t i e s i n regard to which our 
o p i n i o n i s requested c o n s t i t u t e a use of n a t u r a l property 
and t h e r e f o r e such use Is under the j u r i s d i c t i o n of the State 
Conservation Commission and may be engaged i n on l y upon the 
terms, c o n d i t i o n s , l i m i t a t i o n s and r e s t r i c t i o n s set f o r t h by 
the Conservation Commission. The Commission may therefore 
r e g u l a t e the use o f a i r c r a f t upon state-owned lakes under the 
j u r i s d i c t i o n of the State Conservation Commission, so that 
such use w i l l not I n t e r f e r e w i t h or endanger the use of such 
f a c i l i t i e s by other I n d i v i d u a l s . 

Very t r u l y yours, 

JOHN M. CREGER 
A s s i s t a n t Attorney General 

JMC:bl 



CONSERVATION! Operation of a t r p o r t in s t a t e park State 
Conservation Commission cannot enter i n t o a management agreement 
a u t h o r i z i n g a m u n i c i p a l i t y to operate an a i r p o r t on a p o r t i o n of 
a s t a t e park, Iowa Code s e c t i o n 107*24 (1958); Ch, 99, Acts 
59th G, A, , 
(CREGER TO CONS. COMM. , 11/1/61) #6.-1,-3 ( > ^ 

S t a t e Conservation Commission 
East 7th and Court 
I 0 C A i 
A t t e n t i o n Mr, Raymond R. M i t c h e l l 

Superintendent of Parks 
Gentlemen: 

We have your l e t t e r of October 12, 1961, In which you 
request the o p i n i o n of t h i s o f f i c e In regard to the following,' 

"We would appreciate i t very much i f your o f f i c e would 
render us an o p i n i o n as t o whether the State Conservation 
Commission can enter i n t o a management agreement with 
the Town of Paul Una, Iowa, whereby the town would 
develop, manage, and maintain an a i r s t r i p on a p o r t i o n 
of M i l l Creek State Park p r o p e r t y . " 
An examination of the express powers of the State Conservation 

Commission contained i n iowa Code s e c t i o n 107*24 (1958) f a i l s t o 
d i s c l o s e any a u t h o r i z a t i o n f o r e n t e r i n g Into a management agree
ment w i t h p o l i t i c a l s u b d i v i s i o n s f o r the o p e r a t i o n of a s t a t e -
owned r e a l property f o r purposes other than conservation purposes, 
nor in our o p i n i o n can such a u t h o r i t y f a i r l y be implied* 

While Chapter 99, Acts of the 59th General Assembly, 
provides f o r conveyance of such r e a l e s t a t e by the Executive 
Council upon recommendation of the S t a t e Conservation Commission 
t o any c i t y , town or county f o r park purposes, t h i s Chapter does 
not, i n our o p i n i o n , a u t h o r i z e a management agreement such as 
that r e f e r r e d to in your l e t t e r . Your i n q u i r y i s t h e r e f o r e 
answered In the negative. 

Very t r u l y yours, 

JOHN M # CREGER 
A s s i s t a n t Attorney General 

JMC:b1 

2. 



wevhJbva regulations requiring 
/off-duty firemen to be available for c a l l to duty are reasonable and not i n 
' c o n f l i c t with 841&.19. Firemen are not e n t i t l e d to overtime 
pay while on c a l l under said regulations. 
(BUMP TO PRINE, ST. REP.:, 11/1/61) #61-11-1 

November 1, 1961 

Honorable Dan Prine 
State Representative 
Osk&loosa, Iowa 

Dear Mr. Prine* 

This i s i n responae to your l e t t e r of September 7, 1961 i n which 
you set f o r t h the following* 

"Are the following rules under Chapter 410.19, 
t'B Amended by the 195? session, l e g a l regarding 
firemen on off-duty, 

1. Certain members designated on off-duty 
s h i f t are required to be available on 
designated days; any vaeajber violating this 
r u l e l a sub ject to ten dey suspension with
out pay. 

2, Members are required to <jei permission 
to leave town on off-duty daya and :n some 
Instances members neve been refused per
mission to leave the c i t y . 

These are both old rule© and a# such, i f they 
are to be used* then are off-duty firemen who sro 
required to ©tay i n town sad near a telephone 
e n t i t l e d to overtime payment for these periods?" 

JMft you are aware Section 410.19, Iowa Code 1958* provides as 
followsI 

"aours on duty • 1 iaited". Firemen employed in 
the f i r e dep&rtaent of c i t i e s of ten thous&nd 

.» population or more, or under c i v i l service, 
s h a l l not be required to remein on duty for 
periods of time which w i l l aggregate i n each 
month cteure than an average of six t y - e i o h t 
hours per week and no single period of t i n e , 



Honorable Dan Prits© -2-
State Representative 

"or shift,- 'shall exceed two city-four hours i n 
length, provided that i n cases of serious 
emergencies such firemen «?.ay bo required to 
remain on duty u n t i l such emergency baa 
passed, when so ordered by the c h i e f of the 
department or person acting i n h i s place* 
Firemen c a l l e d back to duty under t h i s 
provision s h a l l be duly compensated i n 
accordance with t h e i r regular hourly wage." 

I t l a th© opinion o f thi s Department that regulations perts.ini ::g 
to "off-duty" fixeeaen requiring tSjom t o be evai l a b l e for c a l l as 
suggested i n your l e t t e r are reasonable, end ere not v i o l a t i v e of the 
provisions of Section 410,19* supra. You w i l l note that said section 
uses th© language "on duty" and i t i s apparent i n th® statement of the 
problem that these firemen are o f f duty even though subject to r e s t r i c 
t i o n s . ff....,s.; v, Chicago M & PSR Co. 195 F 783. l a a s t e l l a r s i t u a t i o n 
where outside employment of firemen was i n question t h * Massachusetts 
Court i n B e l l v. Diet. Ct. of Kolyofce 51 NE2nd 328 (Mass. 1943) stateda 

"the nature of the duties ass-.assed by a 
mmnher of a f i r e dopartaaent 1® sueh that 
i t cannot, b© anticipated *rfhen he w i l l fee c a l l e d 
upon t o a s s i s t i n the extinguishment o f f i r e s . 
K« i s a c t u a l l y on duty at c e r t a i n hours, but, he 
i s p o t e n t i a l l y on duty whenever the emergency 
ar i s e s that c e l l s for h i s services." 

• Consequently, i t i s our 'Opinion that firemen are not on duty 
within the sieaning o f Section 410.19, supra, and are not e n t i t l e d to 
overtime pay even though c e r t a i n of t h e i r off-duty hours are subject 
to reasonable regulations. 

Sincerely, 

W. H. BUMP 
em S o l i c i t o r General 

/ 



COUNTIES AND COUNTY OFFICERS* Liens f o r i n s t i t u t i o n a l care — 
County cannot g a r n i s h , a t t a c h or levy upon funds received by 
persons as b e n e f i t s from s o c i a l s e c u r i t y or d i s a b i l i t y 
insurance i n order to o b t a i n rebate f o r moneys expended f o r 
i n s t i t u t i o n a l care of such persons, but the same r u l e does not 
apply t o R a i l r o a d Retirement b e n e f i t s . Iowa Code sec, 627.8, 
511.37, 509.12 (1958)i k$ U.S.C.A. § 228(1) as amended 12 
Aug. 1^55, 69 S t a t . 716. 

INSURANCE: ftal Iway RetIrement benef 1 t s ^ i ^ S ! eAeAp^from 
execution as proceeds received tram p o l i c i e s of group Insurance. 
Iowa Code sec. 509.12 (1958). 
(CREGER TO MADDOCKS, WRIGHT CO. ATTY. , 11/1/61) #61-11-2 

Hr. Robert A. Haddocks 
Wright County Attorney 
C l a r i o n , Iowa 
Dear Hr# Haddocks: 

We have your l e t t e r o f September 15, 1961» Sri which you 
request the o p i n i o n of t h i s o f f i c e i n regard t o the f o l l o w i n g * 

"Hay the proceed* from B a i i r o e d Retirement B e n e f i t s , 
D i s a b i l i t y Clauses i n U f e insurance P o l i c i e s or S o c i a l 
S e c u r i t y which have been deposited i n a bank and have 
accumulated 'to a s u b s t a n t i a l f i g u r e be garnished, 
attached or l e v i e d on by the county i n order t o o b t a i n 
remuneration f o r tuoney advanced f o r persons t h a t have 
been committed t o © mental h e a l t h i n s t i t u t e but are 
now l i v i n g i n a nursing ho.ae. 

"May the proceeds from S o c i a l S e c u r i t y , R a i l r o a d 
Retirement or D i s a b i l i t y insurance be garnished, l e v i e d 
or attached as they are r e c e i v e d by the persons from 
whom judgment i s obtained by the county f o r funds advanced 
f o r a p e r s o n s maintenance w h i l e coaimi t t c d t o a mental 
h e a l t h i n s t i t u t e but who i s now l i v i n g i n a n u r s i n g home," 

i n regard t o S o c i a l S e c u r i t y , your a t t e n t i o n i s d i r e c t e d 
t o s e c t i o n 627.8 ( I 9 5 i ) Code of Iowa, which provides m f o l l o w s 

"Pension irawey. A l l money r e c e i v e d by any person, a 
r e s i d e n t of tti* »tate, as a pension from the United 
States govt >-resent, whether the same s h a l l be In the 
a c t u a l p o t o v i s i o n of such pensioner, or d e p o s i t e d , 
loaned, or ut yes ted by him, s h a l l be exempt from 
©xecut S<v„ • .M?ther such pensioner s h a l l be the head of 
a f a m i l y ~>r • •.->t«" 

T^er»?fvsre, as t o x ^ l a l S e c u r i t y payments a c t u a l l y r e c e i ved by 
m Ineit/idue!, your i n q u i r i e s are answered i n the n e g a t i v e . 
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As t o proceeds of d i s a b i l i t y insurance, Iowa Code s e c t i o n 
511,37 (l95o) provides i n p a r t as f o l l o w s : 

"Any b e n e f i t o r indemnity p a i d under en a c c i d e n t , 
h e a l t h o r d i s a b i l i t y p o l i c y s h a l l be exempt to the 
assured, or i n case of h i s death to the husband or 
w i f e and c h i l d r e n of the assured, from h i s debts." 

Titus, as to proceeds of d i s a b i l i t y insurance, your i n q u i r i e s 
are a l s o answered In the negative* 

the nature of r a i l r o a d retirement b e n e f i t s , however, r a i s e s 
a number of qu e s t i o n s . % U.S.C.A. § 228 I . , as amended 12 Aug. 
1955, 69 S t a t , 716, provides as f o l l o w s a 

"Notwithstanding any other law of the U n i t e d S t a t e s , or 
of any s t a t e , t e r r i t o r y o r the D i s t r i c t of Columbia, 
no annuity o r pension payments s h a l l be a s s i g n a b l e or 
be subject t o any tax or t o garnishment, attachment 
o r to any other l e g a l process under any circumstances 
whatsoever, nor s h a l l the payment thereof be a n t i c i p a t e d . " 

There Is a u t h o r i t V f o r the p r o p o s i t i o n t h a t t h i s s e c t i o n was 
intended s o l e l y to r e l i e v e the Federal a u t h o r i t i e s , as admini
s t r a t o r s of the R a i l r o a d Retirement Fund, from the annoyance 
of attachments of pensions or a n n u i t i e s i n t h e i r hands payable 
t o r a i l r o a d employees a f t e r retirement. See Commonwealth v. 
Serf I e I d . 160 Pa. Super, 4|S, 51 A t ! . 2d 523. There i s a l s o 
a u t h o r i t y f o r the p r o p o s i t i o n that t h i s s e c t i o n does not prevent 
the attachment of r a i l r o a d retirement b e n e f i t s i n the hands of 
the b e n e f i c i a r y by a w i f e e n t i t l e d t o alimony payments. See 
Co&Kionweaith v. S e r f i e l d . supra. Thus, i t appears that t h i s 
s e c t i o n i s a p p l i c a b l e o n l y t o r a i l r o a d retirement funds i n the 
hands of Federal a d m i n i s t r a t o r s , and does not apply t o these 
funds once they are r e l e a s e d i n t o the hands of the b e n e f i c i a r i e s . 

The question remaining, then, Is whether anything In lowa 
law exempts such funds once pai d i n t o the hands of b e n e f i c i a r i e s 
from execution and other process. Iowa Code s e c t i o n 509,12 
(195$) provides as f o l l o w s ? 

"Proceeds exempt from execution. No p o l i c y of croup 
insurance, nor the proceeds thereof, when payable t o 
any person insured thereunder, or any b e n e f i c i a r y , 
s h a l l be l i a b l e t o attachment, garnishment, o r other 
process, or t o oe s e i z e d , taken, a p p r o p r i a t e d , or 
a p p l i e d by any l e g e l o r e q u i t a b l e process or o p e r a t i o n 
of law, to pay any debt or l i a b i l i t y of such insured 
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arson, o r b e n e f i c i a r y , or my other person who mey 
eve 9 r i g h t thereunder, e i t h e r before o r a f t e r 

payment) nor s h e l l the proceeds t h e r e o f , when not -
made payable t o a named b e n e f i c i a r y , c o n s t i t u t e a 
p a r t of the e s t a t e of the person insured f o r the 
payment of h i s debts." 
In our o p i n i o n , r a i l r o a d retirement b e n e f i t s are not 

proceeds of gro«p insurance w i t h i n the meaning of s e c t i o n 
509.12, and these funds are t h e r e f o r e l i a b l e to attachment, 
garnishment, or other process. Under the Act of Congress 
c r e a t i n g the R a i l r o a d Retirement System, funds s u p p l i e d by 
r a i l r o a d s end t h e i r employees are p a i d Into the United States 
Treasury. Through an a d m i n i s t r a t i v e agency of the U n i t e d 
S t a t e s Government, a r a i l r o a d employee on retirement Is 
e n t i t l e d t o r e c e i v e from the Treasury an annuity. In t h i s 
system, there i s no i n s u r e r , In the o r d i n a r y sense of the 
word, but merely c o n t r i b u t o r s , a fund, and & t r u s t e e of that 
fund, which administers i t end pays b e n e f i t s therefrom t o 
persons who have c o n t r i b u t e d t h e r e t o . 

Therefore, your questions are answered i n the a f f i r m a t i v e 
us t o r a i l r o a d retirement b e n e f i t s . 

Very t r u l y yours, 

JHCsbl 

4mU H. CREGER 
A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: L e g i s l a t o r may ser v e as t r u s t e e 
t o r m u n i c i p a l a u d i t o r i u m . There i s n e i t h e r s t a t u t o r y nor c o n s t i 
t u t i o n a l p r o v i s i o n b a r r i n g a member o f the L e g i s l a t u r e from occu
p y i n g a t the same time the p o s i t i o n o f member of the Board o f 
T r u s t e e s o f a m u n i c i p a l a u d i t o r i u m . 
(STRAUSS TO VAN EATON, ST. SEN., 11/6/61) #61-11-5 

November 6, I961 

Honorable Charles S. VanEaton 
State Senator 
4l8 Insurance Exchange B u i l d i n g 
Sioux C i t y , Iowa 
Dear Senator: 

Your l e t t e r of the 24th, i n s t . , to the Attorney General 
has been handed to.me f o r answer. You submitted to him the 
f o l l o w i n g : 

"I have a question. 
"I have been Chairman of the Board of 
D i r e c t o r s of the Sioux C i t y Municipal 
Auditorium f o r the past ten years. My 
term ran out l a s t J u l y 1st. The c i t y 
a ttorney here has suggested to the C i t y 
Council that I not be reappointed because 
I am a Senator. Board members receive 
no s a l a r y . 
" I s there any th i n g i l l e g a l about my 
being reappointed?' 1 

In r eply t h e r e t o , I woulci advise you that l f i n d n e i t h e r 
i n e l i g i b i l i t y nor d i s q u a l i f i c a t i o n to your being reappointed to 
the foregoing designated o f f i c e , a u t h o r i z e d by Chapter 37**A, 
Code of 1958. Such i n e l i g i b i l i t y or d i s q u a l i f i c a t i o n , If any, 
a r i s e s out of A r t i c l e I I I , Sections 21 and 22, of the C o n s t i t u 
t i o n . Under both of which a member of the L e g i s l a t u r e i s barred 
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of occupancy of an o f f i c e created during the term of s e r v i c e of 
the member or the emoluments of which have been Increased during 
such term, and d i s q u a l i f i c a t i o n i s based upon the already occu
pancy by the member of the L e g i s l a t u r e of a l u c r a t i v e o f f i c e 
under the State of Iowa or the United States or any other power. 

The o f f i c e of member of the Auditorium Trustees would be 
n e i t h e r l u c r a t i v e nor f o r p r o f i t , because under the p r o v i s i o n s 
of Section 374A.5, Code of 1958, 

"The members of the board of auditorium 
t r u s t e e s s h a l l serve without compensation." 

By reason of the foregoing 1 f i n d no s t a t u t o r y nor c o n s t i 
t u t i o n a l reason that would bar your reappointment. 

The Attorney General j o i n s me in th© assurance of our 
respect and regard. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS»la 



ELECTIONS: Return of b a l l o t s - - F a i l u r e of e l e c t i o n judges i n 
an e l e c t i o n f o r the purpose of e l e c t i n g members to the county 
board of education to return the b a l l o t s cast at the e l e c t i o n 
w i t h i n the s t a t u t o r y f o r t y hours a f t e r the c l o s i n g of the p o l l 
i s deemed an i r r e g u l a r i t y , and such b a l l o t s should be included 
In the o f f i c i a l canvass. 
(STRAUSS TO MAULE, ST. REP., 11/8/61) #61-11-8 

November 8, 1961 

Hooorabie E l r o y Haule 
Onawa 
Iowa 
My Dear Hr. Mauiet 

Reference he r e i n ttiade to your recent o r a l request 
f o r an o p i n i o n regarding the f a i l u r e of the jud^e of e l e c * 
t l o n a t an e l e c t i o n held f o r the purpose of e l e c t i n g members 
of the county board of education to r e t u r n th© b a l l o t s cast 
a t the e l e c t i o n w i t h i n f o r t y hours a f t e r the c l o s i n g of the 
p o l l s a ccording to the Code. 

The s t a t u t e In question i s S e c t i o n 273.7, Code of 
I95&, as amended by Chapter S e c t i o n 1, of the Acts of 
the S9th General Assembly, which provides the f o l l o w i n g 

"273.7 Canvass. The b a l l o t s cast a t 
any e l e c t i o n f o r membership on the board 
s h a l l be counted by the judges of e l e c 
t i o n and return thereof s h a l l be made by 
the Judges on forms provided t h e r e f o r to 
the secretary of the school d i s t r i c t 
w i t h i n f o r t y hours a f t e r the c l o s i n g of 
the p o l l s . W i t h i n f i v e days f o l l o w i n g 
the e l e c t i o n , the s e c r e t a r y of each school 
d i s t r i c t s h a l l make r e t u r n of the votes 
cast i n s a i d d i s t r i c t t o the county board 
of education on forms provided t h e r e f o r , 
which boar<i s h a l l meet a t ten o'clock a.m. 
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on the l a s t Honaey i n September, and 
canvass the vote eno i s s u e w a r t i f I c a t u s 
of e l e c t i o n , " 

Assuming that tftese b a l l o t s In question were returnee 
by the Juuyes of e l e c t i o n , but; not w! thfft the s p e c i f l e C time 
of f o r t y hour* a f t e r ttie c l o s i n g of the p o l l s , and no other 
feces- e p p e e r l n ^ r e l a t i v e to the eeley In 3uctt d e l i v e r y , • m 

of the o p i n i o n that t h l e f a i l u r e to d e l i v e r fite b a l l o t s w t t h l a 
the tlflie s p e c i f i e d Is en I r r e g u l a r i t y , and mcfo u*?iey not show® 
In @r«y t*ay to heve ©ffu~iad the r e s u l t s or to have p r e j u d i c e d 
anyone-, such b a l l o t s shoalu b» included In the canvass, the 
r«le Is s t a t e d In the case of S i a t a of 101*3 ex r c l . Frank 
©«*«y e t e l , v. Crastoti rtutual Telephone Caxtpaay* 195 low* 1366, 
191 96o, as f e l l o e * : 

"Every Intc-ndamsnt of the l e g i s l a t u r e end 
©very aafeyuaru" provides th&r>sb?- f o r the 
secu r i n g of a f a i r e l action ana the pre* 
'sarvatlort of the b a l l o t s should bt= ob
served by e l e c t i o n o f f i c e r s , ami must be 
upheld by tfc® court? but th© c l e a r l y 
expressed w i l l o f the v o t e r s sKo^Ic not 
be t h w a r t s or s e t ©sice by the cou r t s 
because of I r e g u l a r ! t i u s 8i?<i t<v«ft I I * 
l e g a l i t i e s which are not shown to have In 
any way a f f e c t e d th« r e s u l t or t o have 
prujudlcuu anyone," 

Very t r u l y yaurs* 

OSCAfc STRAUSS 
F i r s t A s s i s t a n t Attorney General 

6 $ t l a 



HEALTHt Cosmetology shop in trailer or mobile home — Within the 
provisions of Section 157.6, i f a trailer or mobile home, comes 
within the common definition of a "home" or dwelling place of a 
person, such a home could be the location for a cosmetology shop, 
provided i t met all other requirements of the law and.the rules 
regulating such shops. 
(BIANCO TO ZIMMERER, COM'R. HEALTH, 11/8/61) #61-11-6 

Seferesee is mgti® te year i&m c<i &cte!?e? IT, 1%I 
m state: 
**®x$mt £eles sad tegaletlees fsferaiaa. sanitary 
conditions ef mwm&lim stops sad sef&eis i e 
twm* 1mm fcefrartaeetel Kales, 1950, ^eett®® 3, 
s«b->see*iee V * feeds as feUotsst 
'' *?r»»er iusrters. mm? eessetelogy estebllsteeet 

sfeell fee m i l t i n t e d , * e i l teetlleted, asd Smpt 
i» a elate, erdarly end sseitsry c*afift£ot? «t e l l 
tlaes. A l l eefswtelegy mxk shell be preotiegsd 
e**iy i e qnsrtafs especially eqplpfiad £m sccix 
sarfiea* 
•a, nStfMOJll. S i m , lis ®e&8K»t*le@y establish-
ffieet *£mll be jSR&Atsieed In t istst unless e ssftsrete 
re*» Is presided far tact pas^ete, &ss& sbops sfesll 
lists as et&side, sepsrste eetresea leading directly 
te the shop «sd esy isside doors e£ said shop leading 
te i i v i a $ g e t t e r s east be closed at e l l fci*»s duties 
ts«s business day,* 

*Sader tb» above Beie, i s a t r a i l e r er aebile hsm 
considered preps* <iste«ers far operating e eeswte t s ^ sisepr* 
Is s i p l j tbsrete we beg te advise; 
Seetiee 157.&, Cede- ef leee, 1$3& previse So ptnimnt 

*. * . Cesa&telegy asy be pr&ettced l a the hc^a presidief 
a m a , etfeer then the l i s i e g reesis, be f i t t e d up for tbet 
purpose. . , M 

% reesae ef tbo rttle <gaoied i e yetar l e t t e r m& the pteflsiea* 
e£ tfce statute efew®, yew question ®m be t^feifased te reads Is a 
t r a i l e r ©r aafelle fees©, eBIwjm**er daeliias *§itfiSs t i e t e r n e l tfce statute. 

November 8, 1961 

tdtaead €• Stewer®*, ft, 13. F, a. 
ueMssione? e£ W J H C Hsaitb 
L C C H 

Beer fir. zisattrort 

j»«vt se feileas* 
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Master's mm International Dictionary (2ad Ed. > defines 

"bene* ss - •Oss's own drolling pi tee; the house i s which see lives} ess., 
tae sense i s ahich see Uses with s i s family; tee habitual abode of eae vs 
family; else s d*elliag souse** CSes Word* end Far sees Vol. 19 fe» other 
definitions.) 

i s « rery recent esse "hoae" mm defined} 
"Boos* asses a dwelling house er place, a household, 
the hone i n which one li v e s , especially the koine l a 
attics ess lives with his family, habitual abode of 
aae ,s fsadly* place of coastast er peraanast residence, 
toe place where ese peraaaeatly resides sad to waicfe 
he intend* to return abas seay froa i t . Is res Scheycr's 
Estate, 59 R. W. 2d S3,36, 33& mas. 64S, 35 A. L. B. 2d 

The aerd "boas* i s set defined l a the statute, and 
therefore I t - "shall be construed according to the context sad the approved 
usage of th© language; . . * (section 4.1 (2) Code of Iowa). 

Section 157.6 states that - "Cosmetology say be practiced 
l a the homo providing a room, other than the i i v i a g rooms, be f i t t e d up for 
that purpose.* ' 

If a t r a i l e r or mobile home i s the dwelling place of the 
person who contemplates operating a cosnatology shop, within the definitions 
set oat above, i t i s oar opinion that sash a "hoes*' could be tee location for 
a cosmetology shop, provided It est a l l other r e p r e s e n t s of the law sad the 
rales regulating such shops. 

Tours truly, 

FBBtra 
mm d. ®wm 
Assistant Attorney ©astral 



STftTE OFFICERS DEPARTJiHEWTSI State F a i r Board - v o t i n g 
members—The Governor, Secretary of A g r i c u l t u r e , President 
of S t a t e U n i v e r s i t y of towa. Secretary and Treasurer of the 
F a i r 8oard c o n s t i t u t a a p o r t i o n of the Biessbership i n the 
State F a i r Board and ere e n t i t l e d vote, tha same as other 
members defined i n 1958 Code, S e c t i o n 173.1(2). 
(YOST TO CORY, PRES. FAIR BD., 11/8/61) #61-11-7 

J . f * Cory* dr •, Pfevident 
State F a i r 8oe.rd 
L O C A L 
Deaf &r. Coryt 

This •will acknowledge r e c e i p t of yours tsf September 
20, 29^1» i n wh ich you submitted the f o l l o w i n g ; 

"Under Cheater 173 of th© Code 
of iewa of 195B, e**d Aiwendments 
thereto r e l a t i v e to the State 
F a i r and E x p o s i t i o n , wiIS you pleas© 
ad v i t e i f under a®id chapter the 
governor of tha s t a t e , the etate se
c r e t a r y of a g r i c u l t u r e , and the p r e s i 
dent of Iowa Stat© U n i v e r s i t y , together 
with the s e c r e t a r y and t r e a s u r e r of 
s a i d soisrd, ore e n t i t l e d to vote «t 
meetings of the 0 0 i d board and at the 
annual convention* 1* 

In r e p l y t h e r e t o , I would edvi se a t f o l l o w s 
. S e c t i o n 1?3»1, 195S Code* as emended by Sec t i o n 12, 

Chapter 7 S 58th General Aaeerobly, provide©: 

"The iowe s t a t e f a i r board s h a l l con
s i s t ofs 
"1. The governor of the S t a t e , the 
s t a t e s e c r e t a r y of a g r i c u l t u r e , and 
the president of the u n i v e r s i t y of 
science and technology* 
w2» A president end v i c e - p r e s i d e n t , 
end one d i r e c t o r fro» each congressional 
d i s t r i c t t© be e l e c t e d at a convention 
ae h e r e i n a f t e r provided* 

November 8, 1961 
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"3* A sec r e t a r y and tr e a s u r e r to 
bo ©looted by the Stat® f a i r bosrd*" 

inaction 173*2, Code of 1958, provides i n p a r t , 
"The convention s h a l l fee composed 
oft 
"1. The weathers of the S t a t e F a i r 
Soerd ae then organ i zed 5 1, 

and Section 173»^» Code of 1$589 provide®, 
"On a l l questions, a r i s i n g f o r d e t e r 
mination by th© convention* eech «esab«r 
present s h a l l bo e a t t t i e d to but ©no 
vote, and no p r o x i e s a h a l l be recognized 

(by tha convention. 5* 
Tha language ©raployed by th© L e g i s l a t u r e i n S e c t i o n 

173*1 p l a i n l y provides that these i n d i v i dual e defined i n ««b*» 
eact J one ( l ) , (£) and (3) e h a l l c o n s t i t u t e the f a i r boards 

S e c t i o n 173*2 pro v i d e * that the composition of the 
Convention ««s»ber ah i p w i l l i n c l u d e , 

"the members of the s t a t e f a i r board 
as than organ?sad" ( i t a l i c s s u p p l i e s ) 

and authori sat ion to vote•at the annual convention i s c l e a r l y 
granted to the saemfeers of the convention by t a c t i o n 173**** 

I t i« a mmll recognized r u l e of c o n s t r u c t i o n that 
the l e g i s l a t i v e i n t e n t i o n i s t© be deduced f ro« the language 
used and the language i s to he construed according to i t s p l a i n 
and ordinary meaning. Herewith Puis. So. v. !owa tmp* Sec* Comm* 
232 lows 660» Se muat n e c e s s a r i l y conclude that the only 
l o g i c a l , as w a l l as p l a i n , meaning that c o u l d attach i e that 
the i n d i v i d u a l s defined i n subsec t i o n * ( l ) , (2) and (3) of 
Sec t i o n 173*1 c o n s t i t u t e the membership of the f a i r hoard and 
are t h e r e f o r e e n t i t l e d to vote at the convention* @e f i n d no 
s t a t u t o r y lan^ua&e i n Chapter 173* or amendments t h e r e t o , which 
would permit us to draw a d i s t i n c t i o n concerning v o t i n g powera 
between the members of the f a i r board as defined i n subsection 

2 ) , S e c t i o n 173*1 and those neabera as defined i n subsections 
1) and (3) of Section 173« *e hol d that the members as de

f i n e d in subsections ( l ) and (3) c o u l d not vote as a mesiber of 
the f a i r board i n i t s meetings would not only be con t r a r y t o 
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to the p l a i n and ordinary moaning of tha language adopted by 
tha t e n i e l e t u r e , but would r e q u i r e us t o h o l d that thoaa 
i n d i v f d u a l s defined i n subsection (2) of Se c t i o n *73«1 are 
a l s o precluded from v o t i n g i n t h e i r own meetings* 

i n c o n c l u s i o n , i t i© the o p i n i o n of t h i s department 
that tha I n d i v i d u a l s defined i n subsections <1), (2) end (3) 
o f S e c t i o n 173*5 are e n t i t l e d to vote i n the annual convention 
and s t a t e f a i r board westings. 

Very t r u l y yoers, 

SHLU A8 d. YOST 
A s s i s t a n t Attorney Sonar®! 

3«fYsla 1 



WELFAP.Z: ASS IGMMEMT OF LIEU'S: SECT I OH 2^9.20 

The State Board of S o c i a l Welfare does not have a u t h o r i t y 
to a s s i g n i t s s t a t u t o r y l i e n a g a i n s t real e s t a t e of an o l d age 
a s s i s t a n c e r e c i p i e n t . 
(REHMANN TO PUTNEY, CHMN. SOC. WELFARE, 11/9/61) #61-11-9 

Hovember 9, 1961. 

Mr. Lawrence Putney, Chairman 
State Board of S o c i a l Welfare 
State O f f i c e B u i I d i n g 
Des Moines, Iowa 

Dear Mr. Putney: 

This w i l l acknowledge r e c e i p t of your l e t t e r 
dated August 18, 1961, wherein you s t a t e : 

"The State Board .* * * hereby requests from 
the o f f i c e of the Attorney General an o p i n i o n as 
to whether or not the State Board of S o c i a l Welfare, 
under the p r o v i s i o n s of Chapter 2h0, with p a r t i c u l a r 
regard to Section 2'*9.20, has a u t h o r i t y to assi g n the 
o l d age a s s i s t a n c e l i e n which i s e s t a b l i s h e d under 
Section 249.20." 

In r e p l y t h e r e t o , we advi s e as f o l l o w s : 

Section 2^9.20 provides: 

"In any event, the a s s i s t a n c e f u r n i s h e d under 
t h i s chapter s h a l l be and c o n s t i t u t e a l i e n on any 
rea l e s t a t e owned e i t h e r by the husband or w i f e f o r 
a s s i s t a n c e and fun e r a l b e n e f i t f u r n i s h e d to e i t h e r 
of such persons * * *. 

"The State Board s h a l l r e l e a s e l i e n s created 
or e x i s t i n g under t h i s chapter when the amount thereof 
i s f u l l y p a i d , or when an e s t a t e , of which r e a l e s t a t e 
a f f e c t e d by t h i s chapter i s a p a r t , has been probated 
and the proceeds a l l o w a b l e through such probate have 
been a p p l i e d on such l i e n s . The board may a l s o , i n i t s 
d i s c r e t i o n , at any time, order the r e l e a s e of any l i e n 
i n f u l l , or the r e l e a s e of any s p e c i f i c p a r cel of land 
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from the l i e n , upon such compromise, settlement, sub
s t i t u t i o n of other s e c u r i t y , or other c o n s i d e r a t i o n 
as the board s h a l l determine to be f a i r and adequate 
under the p e c u l i a r circumstances a f f e c t i n g the 
property subject to the l i e n on i t s ownership. * * " 

I t i s stated i n 42 Am. J u r . , PUBLIC ADMIHI STRATIVE 
LAV/, S e c t i o n 26, pages 316 and 317: 

"A d m i n i s t r a t i v e boards and commissioners and 
o f f i c e r s have no common law powers. Their powers 
are l i m i t e d by the s t a t u t e c r e a t i n g them to those con
f e r r e d expressly or by necessary or f a i r i m p l i c a t i o n . 
General language d e s c r i b i n g the pov/ers and f u n c t i o n s 
of an a d m i n i s t r a t i v e body may be construed to extend 
no f u r t h e r than the s p e c i f i c d u t i e s and powers con
f e r r e d i n the same s t a t u t e . " 

In 43 Am. J u r . , PUBLIC OFFICERS, Section 249, 
pages 60 and 69, i t s t a t e s : 

"In general, the powers and d u t i e s of o f f i c e r s 
are p r e s c r i b e d by the c o n s t i t u t i o n or by s t a t u t e , or 
both, and they are measured by the terms and necessary 
i m p l i c a t i o n s of the grant. * * * I f broader powers 
are d e s i r a b l e , they must be conferred by proper 
author i t y . " 

The Supreme Court of Iowa has quoted t h i s s t a t e 
ment wit h approval. HOWELL SCHOOL BOARD DISTRICT HO. 9 vs. 
HUBBARTT, 246 Iowa 1265, 70 M.W. 2d 531. 

Section 249.20 e s t a b l i s h e s the l i e n as s e c u r i t y 
f o r any amount f u r n i s h e d as o l d age a s s i s t a n c e . This s e c t i o n 
a l s o provides f o r the r e l e a s e o f that l i e n . However, an as s i g n 
ment of that l i e n i s not mentioned e i t h e r i n Section 249-20 or 
i n Chapter 249. Therefore, i t i s q u i t e c l e a r that the power to 
as s i g n the o l d age a s s i s t a n c e l i e n i s not granted by the ex
press terms of the s t a t u t e . 
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Furthermore, i t does not appear that the power 
to a s s i g n the o l d age a s s i s t a n c e l i e n should be implied. Such 
a power i s not a necessary or f a i r i m p l i c a t i o n from the grant 
of a u t h o r i t y to administer the o l d age a s s i s t a n c e program. 

Therefore, i t i s the c o n c l u s i o n of t h i s o f f i c e 
t h a t the State Board of S o c i a l Welfare has no a u t h o r i t y to 
as s i g n the o l d age a s s i s t a n c e l i e n created under the p r o v i s i o n s 
o f S e c t i o n 249.20. 

Yours very t r u l y , 

TWR/LMF/sp 

THE0D0R W. REHMA:!!!, JR. 
A s s i s t a n t Attorney General 



TAXATION: M o b i l e Homes --Homestead and M i l i t a r y S e r v i c e Tax C r e d i t 
A m o b i l e home on ^"permanent s t r u c t u r e , i f dete r m i n e d as such by 
the l o c a l c o u n t y a s s e s s o r , s h a l l be t r e a t e d as r e a l e s t a t e and s h a l l 
q u a l i f y f o r the Homestead and M i l i t a r y S e r v i c e Tax C r e d i t i f the 
s p e c i f i c s t a t u t o r y r e q u i r e m e n t s a re s a t i s f i e d . S e c t i o n s 135D.1(1), 
135D.21, 425.2, 4 2 5 . 1 1 ( 1 ) ( 3 ) , 427.3, Code of Iowa 1958; 3 2 1.1, 
42 5 . 1 1 ( 2 ) , as amended by the 58th G e n e r a l Assembly; 441.17(2), 
441.18, 441.21, as p r e s e n t e d by Chapter 291, A c t s of the 58th 
G e n e r a l Assembly; 135D.9, 3 2 1 . 1 2 3 , 321.130, as amended by-the 59th 
General Assembly. 
(STAFF TO SCHILL, ASST. WEBSTER CO. ATTY., November 9, 1961 

S T A F F 

H. Andrew Sch i11 
A s s i s t a n t County A t t o r n e y 
Webster County 
220-222 Snel1 B u i l d i n g 
F o r t Dodge, Iowa 

Dear Mr. Sch i l l : 

T h i s w i l l acknowledge your r e c e n t r e q u e s t i n which you s t a t e d : 

"House F i l e No. 402 does not d e f i n e 'Mobil Home1 as p e r t a i n i n g 
t o p r o p e r t y t a x a t i o n . We would a p p r e c i a t e , t h e r e f o r e , your 
o p i n i o n i n r e g a r d t o the f o l l o w i n g q u e r i e s . 

"1. If a 'Mobil Home1 i s s e t up as a permanent home on the 
owners p r o p e r t y and i n s t a l l e d on a permanent f o u n d a t i o n w i t h 
p o s s i b l e a d d i t i o n s such as p o r c h e s , a d d i t i o n a l rooms o r a 
garage on the p r o p e r t y does HF 402 s t i l l a p p l y o r i s i t s u b j e c t 
o n l y t o a r e a l e s t a t e assessment a l o n g w i t h the la n d i t i s 
l o c a t e d on? 

"2^, If the 'Mobil Home' i s a s s e s s e d as r e a l e s t a t e on the 
owners p r o p e r t y does the assessment q u a l i f y f o r homestead 
c r e d i t . a n d v e t e r a n ' s e xemptions." 

S e c t i o n s 4 4 1 . 1 7 ( 2 ) , 441.18 and.441.21, as p r e s e n t e d by Chapter 
291 o f the A c t s o f the 58th General Assembly: 

"441.17 D u t i e s of a s s e s s o r . The a s s e s s o r s h a l l : 
" * * *„ 

"2. Cause to be a s s e s s e d , i n accordance w i t h s e c t i o n 441.21 
of t h i s A c t , a l l the p r o p e r t y , p e r s o n a l and r e a l , i n h i s 
county or c i t y as the case may be, except such as i s exempt 
from t a x a t i o n , o r the assessment o f which i s o t h e r w i s e p r o v i d e d 
f o r by law." 

"441.18 L i s t i n g and v a l u a t i o n . . 

"Each a s s e s s o r s h a l l s w i t h the a s s i s t a n c e of each person 
a s s e s s e d , or who may be r e q u i r e d by-law to l i s t p r o p e r t y 
b e l o n g i n g t o a n o t h e r , e n t e r upon the assessment r o l l s the 
s e v e r a l items of p r o p e r t y r e q u i r e d t o be e n t e r e d f o r assessment. 
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He s h a l l p e r s o n a l l y a f f i x v a l u e s t o a l l p r o p e r t y a s s e s s e d 
by. him. A c t s 1959 (58 G.A.) ch. 291, § 18." 

"441.21 A c t u a l , a s s e s s e d , a n d . t a x a b l e v a l u e . 

" A l l p r o p e r t y s u b j e c t t o t a x a t i o n s h a l l be v a l u e d a t - i t s 
a c t u a l v a l u e which s h a l l be e n t e r e d o p p o s i t e each i t e m , 
and s h a l l be as s e s s e d at s i x t y ( 6 0 ) p e r c e n t o f such a c t u a l 
v a l u e . Such a s s e s s e d v a l u e s h a l l be taken and c o n s i d e r e d 
as the t a x a b l e v a l u e of such p r o p e r t y upon which the l e v y 
s h a l l be made. The a c t u a l v a l u e i n such c a s e s s h a l l be one 
and t w o - t h i r d s (1 2/3) times the a s s e s s e d v a l u e as shown 
by the assessment r o l l s and may be so de t e r m i n e d and 
a s c e r t a i n e d . 

"I n a r r i v i n g a t s a i d a c t u a l v a l u e the a s s e s s o r s h a l l t ake 
i n t o c o n s i d e r a t i o n i t s p r o d u c t i v e and e a r n i n g c a p a c i t y , i f 
any, p a s t , p r e s e n t , and p r o s p e c t i v e , i t s market v a l u e , i f 
any, and a l l o t h e r m a t t e r s t h a t a f f e c t the a c t u a l v a l u e o f 
the p r o p e r t y ; and the burden o f proo f s h a l l be upon any 
c o m p l a i n a n t a t t a c k i n g such v a l u a t i o n as e x c e s s i v e , Inadequate 
or i n e q u i t a b l e . A c t s 1959 (58xG. A.) c h . 291 § 21." 

From the s t a t u t e , i t i s the du t y o f the l o c a l a s s e s s o r t o 
det e r m i n e what p r o p e r t y i s t o be ta x e d and the s p e c i f i c n a t u r e of 
such p r o p e r t y and i t s e v a l u a t i o n . T h e r e f o r e , i t must be c o n c l u d e d 
t h a t the l o c a l a s s e s s o r must d e c i d e and d i s t i n g u i s h r e a l t y from 
p e r s o n a l t y . There are many c r i t e r i a which may be e s t a b l i s h e d as 
b a s i n g p o i n t s t o dete r m i n e whether o r not the s t r u c t u r e has added 
the n e c e s s a r y degree of permanency. 

It must be remembered t h a t i n d e a l i n g w i t h m o b i l e homes in 
the p r e s e n t s i t u a t i o n , we are o n l y c o n s i d e r i n g t h e s i t u a t i o n where 
the m o b i l e home owner i s a l s o the l a n d owner. We do not i n t e n d 
to i n c l u d e the m o b i l e home which i s . l o c a t e d i n a m o b i l e home park. 
T h i s i s a d i s t i n c t and Sep a r a t e a r e a which must be d e a l t w i t h on a 
d i f f e r e n t b a s i s . We are o n l y c o n s i d e r i n g m o b i l e homes and the 
s t r u c t u r e upon which they s i t . G e n e r a l l y , i t must be s t a t e d t h a t 
a m o b i l e home l o c a t e d in a m o b i l e home park i s p e r s o n a l t y t o i t s 
owner and s u b j e c t t o the monthly f e e as s e t out i n the s t a t u t e . 

In a r e c e n t c a s e , Jones v s . B e i b e r , 251 Iowa 969, 103 N.W. 2d 
3 6 4 , the c o u r t d i s c u s s e d the e s t a b l i s h m e n t o f a permanent f o u n d a t i o n 
by the removal o f the wheels and t h e s t r u c t u r e of cement b l o c k s as 
a f o u n d a t i o n f o r the m o b i l e home. The c o u r t s a i d , " I t may be 
conceded t h a t as t h i s t r a i l e r now s t a n d s itmay be c l a s s e d as a 
b u i l d i n g and p r o b a b l y c o u l d be so c l a s s e d even though the wheels had 
not been removed and the cement b l o c k s p l a c e d t h e r e u n d e r . " In 
t h a t s i t u a t i o n , e l e c t r i c i t y had been run i n t o the t r a i l e r , and t h e r e 
was a l s o water and a s e p t i c tank used by t h e i n h a b i t a n t s . That c a s e , 
d e a l i n g w i t h r e s t r i c t i v e c o v e n a n t s , h e l d t h a t the t r a i l e r was in 
v i o l a t i o n o f the covenant because of i t s s i z e and t h a t i t s t i l l 
was a t r a i l e r i n t h a t " i t s t i l l r e t a i n s i t s b a s i c c h a r a c t e r i s t i c 
o f 'being d e s i g n e d t o be h a u l e d 1 . " T h e r e f o r e , the Supreme Court 
has not d e f i n e d a "house t r a i l e r " . 
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The d i s t i n c t i o n between a t r a i l e r and a b u i l d i n g i s a m a t t e r 
o f f a c t u a l d e t e r m i n a t i o n . The l o c a l a s s e s s o r i s the person w i t h 
the r e s p o n s i b i l i t y t o e s t a b l i s h t he i n d i v i d u a l f a c t s of each 
s i t u a t i o n and d e c i d e how each s e p a r a t e p i e c e of p r o p e r t y s h o u l d 
be t r e a t e d . 

135D.1(1), Code of Iowa, 1958. 

" 1 3 5 D . 1 D e f i n i t i o n s . The f o l l o w i n g d e f i n i t i o n s s h a l l a p p l y 
t o t h i s c h a p t e r : 

"1. ' M o b i l e home' s h a l l mean any v e h i c l e used or so con
s t r u c t e d as t o permit i t s b e i n g used as a conveyance upon 
the p u b l i c s t r e e t s o r highways and d u l y l i c e n s e a b l e as such, 
and s h a l l i n c l u d e s e l f - p r o p e l l e d o r n o n s e l f - p r o p e 1 1 e d v e h i c l e s , 
so d e s i g n e d , c o n s t r u c t e d , r e c o n s t r u c t e d o r added to by means 
of an e n c l o s e d a d d i t i o n o r room in such manner as w i l l p e r m i t 
the occupancy t h e r e o f as a d w e l l i n g or s l e e p i n g p l a c e f o r 
one or more p e r s o n s , h a v i n g no permanent f o u n d a t i o n and 
s u p p o r t e d by whe e l s , j a c k s o r s i m i l a r s u p p o r t s . " 

135D«,9t Code o f Iowa 1958, as amended by the 59th General 
Assembly. 

"135D.9 Monthly f e e s . In a d d i t i o n t o the p r i m a r y and annual 
l i c e n s e f e e p r o v i d e d f o r in s e c t i o n 135D.5, each l i c e n s e e 
i s hereby r e q u i r e d t o pay f o r each o c c u p i e d m o b i l e home 
o c c u p y i n g space w i t h i n such l i c e n s e d m o b i l e home park a 
monthly f e e as f o l l o w s : For t r a i l e r s up t o t h i r t y f e e t in 
l e n g t h , t h r e e d o l l a r s per month o r major f r a c t i o n t h e r e o f ; 
f o r t r a i l e r s from t h i r t y t o t h i r t y - f i v e f e e t in l e n g t h , f o u r 
d o l l a r s per month or major f r a c t i o n t h e r e o f ; and f o r a l l 
t r a i l e r s over t h i r t y - f i v e f e e t in l e n g t h , f i v e d o l l a r s per 
month o r major f r a c t i o n t h e r e o f which monthly f e e s h a l l be 
p a i d by the 1 i c e n s e e on or b e f o r e the t e n t h day of the 
month, f o l l o w i n g the month f o r which such a d d i t i o n a l f e e i s 
due, i n the manner h e r e i n p r e s c r i b e d . In computing the 
l e n g t h h e r e i n above d e s c r i b e d , the t o t a l l e n g t h t h e r e i n s e t 
out s h a l l e x p r e s s l y i n c l u d e the t r a i l e r h i t c h o r such o t h e r 
permanent e x t e n s i o n s as may be a t t a c h e d t o s a i d t r a i l e r used 
or d e s i g n e d f o r use as a t r a i 1 e r . h i t c h . P r o v i d e d , however, 
t h a t the l i c e n s e e of a m o b i l e home park s h a l l not be r e q u i r e d 
t o c o l l e c t o r pay a monthly f e e , as h e r e i n p r o v i d e d , f o r any 
space o c c u p i e d by a m o b i l e home accompanied by an a u t o m o b i l e , 
i f such m o b i l e home and a u t o m o b i l e bear license p l a t e s i s s u e d 
by any o t h e r s t a t e o t h e r than the s t a t e o f Iowa, f o r an 
accumulated p e r i o d not t o exceed n i n e t y days in any t w e l v e 
month p e r i o d ; p r o v i d e d , f u r t h e r , t h a t a l l o c c u p a n t s o f the 
s a i d m o b i l e home w i t h accompanying a u t o m o b i l e a r e t o u r i s t s 
o r v a c a t i o n i s t s . When one or more persons o c c u p y i n g a m o b i l e 
home b e a r i n g a f o r e i g n l i c e n s e a r e employed w i t h i n the s t a t e 
o f Iowa, t h e r e s h a l l be no exemption f o r monthly f e e s . In 
the event t h a t an o c c u p i e d m o b i l e home i s not har b o r e d in 
a m o b i l e home park the owner of s a i d m o b i l e home s h a l l pay 
the f e e p r o v i d e d in t h i s s e c t i o n . Such f e e s h a l l be p a i d 
s e m i - a n n u a l l y . The f e e due f o r A p r i l through September s h a l l 



be p a i d by the t e n t h day of A p r i l . The f e e due f o r October 
through March s h a l l be p a i d by the t e n t h day o f October. 
On the t e n t h day of May and on t h e t e n t h day o f November 
s a i d semiannual f e e s become d e l i n q u e n t and on the t e n t h 
day o f each month t h e r e a f t e r t h a t the f e e remains un p a i d 
a ten p e r c e n t p e n a l t y s h a l l be added and the c o u n t y " 
t r e a s u r e r s h a l l not renew t h e motor v e h i c l e r e g i s t r a t i o n 
u n t i l such d e l i n q u e n t f e e s and p e n a l t i e s , i f any, have been 
p a i d . If any m o b i l e home i s moved d u r i n g the six-month 
p e r i o d f o r which a f e e has been p a i d , the c o u n t y t r e a s u r e r 
s h a l l , upon r e q u e s t of the owner, r e f u n d h i s pro r a t a s h a r e 
of the f e e p a i d . If s a i d f e e i s not p a i d , the amount o f 
the u n p a i d f e e s h a l 1 become a t a x and the t a x s h a l l be 
a s s e s s e d a g a i n s t the l a n d f rom which the m o b i l e home was 
removed. Each m o b i l e home park l i c e n s e e i s hereby r e q u i r e d 
t o keep an a c c u r a t e and complete r e c o r d of the number o f 
u n i t s o f m o b i l e homes h a r b o r e d i n h i s park and t o r e p o r t 
such i n f o r m a t i o n on or b e f o r e the t e n t h day o f each month 
t o the c o u n t y a s s e s s o r and the r e c o r d s o f e v e r y such l i c e n s e e 
s h a l l be open t o i n s p e c t i o n by the c o u n t y a s s e s s o r . " 

1 3 5 D.21, Code of Iowa, 1958. 

"135D.21 Fee in l i e u o f p r o p e r t y t a x . A l l m o b i l e homes 
f o r which a'monthly f e e i s c o l l e c t e d under th e p r o v i s i o n s 
o f t h i s c h a p t e r s h a l l not be a s s e s s e d f o r p r o p e r t y t a x but 
t h i s exemption s h a l l not a p p l y t o the p r o p e r t y c o n t a i n e d i n 
any mob i 1 e home.11 

I t must, t h e r e f o r e , be c o n c l u d e d t h a t i f the d e f i n i t i o n o f 
a m o b i l e home i s s a t i s f i e d then the monthly f e e i s c o l l e c t i b l e . 
" D w e l l i n g p l a c e " has been d e f i n e d in Restatement, C o n f l i c t of 
Laws, S e c t i o n 1 3b , t h u s l y : 

"b. Meaning of 'dwel1ing p l a c e ' . The word ' d w e l l i n g - p l a c e ' 
i s used as the most c o l o r l e s s word t h a t can be employed; 
a word which has no l e g a l c o n n o t a t i o n , and i s not c o n f i n e d 
to any p h y s i c a l s o r t o f l i v i n g q u a r t e r s . The d w e l l i n g - p l a c e 
may.be f i x e d i n a s i n g l e room or apartment, o r in a house 
or o t h e r b u i l d i n g ; o r i t may be no more d e f i n i t e l y f i x e d 
than i n a c i t y o r county or s t a t e . Thus, i f a man's d w e l l i n g -
p l a c e has been i n a house, but the house has been burned, he 
may s t i l l have a d w e l l i n g - p l a c e i n the c i t y in which the 
house s t o o d . " 

3 2 1.1, Code of Iowa, 1958, as amended by the 58th General 
Assembly: 

"SECTION.1. S e c t i o n t h r e e hundred twenty-one p o i n t one 
( 3 2 1 . 1 ) , Code 1958, i s hereby amended by a d d i n g t h e r e t o the 
f o l l o w i n g subsection.-

"'House t r a i l e r and m o b i l e home' means a t r a i l e r or semi
t r a i l e r which i s d e s i g n e d , c o n s t r u c t e d and equipped as a 
d w e l l i n g p l a c e , l i v i n g abode or s l e e p i n g p l a c e , e i t h e r 
p e rmanently or t e m p o r a r i l y , and i s equipped f o r use as a 
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conveyance on s t r e e t s and highways." 

3 2 1 . 1 2 3 , Code of Iowa, 1958, as amended by the 59th General 
Assembly. (New s u b s e c t i o n added t o the p r e s e n t s e c t i o n . ) 

"House t r a i l e r s and m o b i l e homes, r e g a r d l e s s of whether o r 
not they a r e used on the highways, f i v e d o l l a r s . " 

3 2 1 . 1 3 0 , Code o f Iowa, 1958, as amended by the 59th General 
Assembly. (The words "or house t r a i l e r s " have been d e l e t e d from 
the f o l l o w i n g . ) 

"Fees i n l i e u of t a x e s . The r e g i s t r a t i o n f e e s imposed by 
t h i s c h a p t e r upon p r i v a t e passenger motor v e h i c l e s o r semi
t r a i l e r s s h a l l be i n l i e u o f a l l t a x e s , g e n e r a l o r l o c a l , t o 
which motor v e h i c l e s or s e m i - t r a i 1 e r s may be s u b j e c t , and 
i f a motor v e h i c l e o r s e m i t r a i l e r s h a l l have been r e g i s t e r e d 
a t any time under t h i s c h a p t e r i t s h a l l not t h e r e a f t e r be 
s u b j e c t t o a p e r s o n a l p r o p e r t y t a x u n l e s s such motor v e h i c l e 
or s e m i t r a i l e r s h a l l have been i n s t o r a g e c o n t i n u o u s l y as an 
u n r e g i s t e r e d motor v e h i c l e o r s e m i t r a i l e r d u r i n g the p r e c e d i n g 
r e g i s t r a t i o n y e a r . " 

Due t o the i n h e r e n t n a t u r e of a m o b i l e home, i t cannot l o s e i t s 
i d e n t i t y as a t r a i l e r . Under the d e f i n i t i o n in the s t a t u t e , we f i n d 
the words, "equipped f o r use on the highways" as the d e t e r m i n i n g 
f a c t o r . S i n c e a m o b i l e home which i s d e m o b i l i z e d can be r e m o b i l i z e d 
w i t h i n a s h o r t p e r i o d of t i m e , we must, t h e r e f o r e , c o n c l u d e t h a t i t 
i s s t i l l "equipped f o r use on the highway" and t h u s , a r e g i s t r a t i o n 
f e e must be p a i d . i t must be remembered t h a t under the new s e c t i o n 
of the Iowa Code, a r e g i s t r a t i o n f e e does not p r e c l u d e the c o l l e c t i o n 
of a monthly f e e . "House t r a i l e r s " was removed from the p r o v i s i o n , 
d e a l i n g w i t h f e e s in l i e u of t a x e s under S e c t i o n 321.130 of the Code 
o f Iowa (1958). T h e r e f o r e , a r e g i s t r a t i o n f e e and a monthly f e e 
ar e both c o l l e c t i b l e on a m o b i l e home i f , under the s t a t u t e , the 
m o b i l e home meets the d e f i n i t i o n . In t h i s s i t u a t i o n , we must remember 
t h a t the m o b i l e home i s t r e a t e d as p e r s o n a l t y and not as r e a l t y . If 
the a s s e s s o r d i d t r e a t the p r o p e r t y as r e a l t y , t h e r e would be no 
c o l l e c t i b i l i t y of a monthly f e e , but i t would be s u b j e c t t o a r e a l t y 
assessment. I t must be f u r t h e r mentioned t h a t even w i t h a r e a l t y 
c l a s s i f i c a t i o n , a r e g i s t r a t i o n f e e i s s t i l l c o l l e c t i b l e due t o the 
i n h e r e n t n a t u r e of a m o b i l e home. 

"425.2 Q u a l i f y i n g f o r c r e d i t . _ Any person who d e s i r e s t o 
a v a i l h i m s e l f of the b e n e f i t s p r o v i d e d hereunder s h a l l each 
year on or b e f o r e J u l y 1 d e l i v e r t o the a s s e s s o r , on b l a n k 
forms t o be f u r n i s h e d by the a s s e s s o r , a v e r i f i e d statement 
and d e s i g n a t i o n of homestead as c l a i m e d by him, and the 
a s s e s s o r s h a l l r e t u r n s a i d s t atement and d e s i g n a t i o n o f 
homestead on J u l y 2 of each year t o the county a u d i t o r w i t h 
h i s recommendation f o r a l l o w a n c e o r d i s a l l o w a n c e i n d o r s e d 
t h e r e o n . * * * " 

"425.11 D e f i n i t i o n s . For the purpose of t h i s c h a p t e r and 
wherever used in - t h i s c h a p t e r : 



" 1 . The word, 'homestead 1, s h a l l , have the f o l l o w i n g 
mean i ng: 

" a . The homstead must embrace the d w e l l i n g house in which 
the owner i s l i v i n g a t the time o f f i l i n g the a p p l i c a t i o n 
and s a i d a p p l i c a t i o n must c o n t a i n an a f f i d a v i t of h i s 
i n t e n t i o n t o occupy s a i d d w e l l i n g house, in good f a i t h , as 
a home f o r s i x months or more i n the year f o r which the 
c r e d i t i s c l a i m e d , * * * . 
•i * * *„ 

" f . The words " d w e l l i n g house 1 s h a l l embrace any b u i l d i n g 
o c c u p i e d . w h o l 1 y or in p a r t by the c l a i m a n t as a home. 

"2. The word, 'owner 1, s h a l l mean the person who h o l d s the 
f e e s i m p l e t i t l e t o the homestead, and i n a d d i t i o n s h a l l 
mean the person o c c u p y i n g as a s u r v i v i n g spouse or the person 
o c c u p y i n g under a c o n t r a c t of purchase where i t i s shown t h a t 
not l e s s than o n e - t e n t h of the purchase p r i c e named in the 
c o n t r a c t a c t u a l l y has been p a i d and which c o n t r a c t has been 
r e c o r d e d i n the o f f i c e of the county r e c o r d e r of the county 
in which the p r o p e r t y i s l o c a t e d , o r the person o c c u p y i n g 
the homestead under d e v i s e o r by o p e r a t i o n of the i n h e r i t a n c e 
laws where the whole i n t e r e s t passes o r , where the d i v i d e d 
i n t e r e s t i s shared o n l y by persons r e l a t e d or f o r m a l l y r e l a t e d 
t o each o t h e r by b l o o d , m a r r i a g e o r a d o p t i o n , o r the person 
o c c u p y i n g the homestead under a deed which conveys a d i v i d e d 
i n t e r e s t where the d i v i d e d i n t e r e s t i s s h a r e d o n l y by persons 
r e l a t e d or f o r m e r l y r e l a t e d t o ,each o t h e r by b l o o d , m a r r i a g e 
or a d o p t i o n . " (As amended by the 58th G.A.). 

"3. The words 'assessed v a l u a t i o n " s h a l l mean the t a x a b l e 
v a l u a t i o n o f the homestead as f i x e d by the a s s e s s o r , or by 
the board of r e v i e w , under the p r o v i s i o n s of s e c t i o n .441.13, 
w i t h o u t d e d u c t i n g t h e r e f r o m the exemptions a u t h o r i z e d in 
s e c t i o n 427.3. 

"Where not in c o n f l i c t w i t h the terms of the d e f i n i t i o n s 
above s e t o u t , t h e p r o v i s i o n s o f c h a p t e r 561 s h a l l c o n t r o l . " 

"427.3 M i l i t a r y s e r v i c e exemptions. The f o l l o w i n g 
exemptions from t a x a t i o n s h a l l be a l l o w e d : 

"1... The p r o p e r t y , not to exceed t h r e e thousand d o l l a r s in 
t a x a b l e v a l u e , and p o l l t a x o f any h o n o r a b l y d i s c h a r g e d 
u n i o n s o l d i e r , s a i l o r , o r marine o f the Mexican war or the 
war of the r e b e l 1 i o n . 

"2. The p r o p e r t y , not t o exceed e i g h t e e n hundred d o l l a r s 
in t a x a b l e v a l u e , and p o l l t a x o f any h o n o r a b l y d i s c h a r g e d 
s o l d i e r , s a i l o r , marine o r n u r s e o f the war w i t h S p a i n , 
T y l e r Rangers, C o l o r a d o v o l u n t e e r s in the war of the r e b e l l i o n , 
1861 t o 1865 9 I n d i a n wars, C h i n e s e r e l i e f e x p e d i t i o n or the 
P h i l i p p i n e i n s u r r e c t i o n . 



"3. The p r o p e r t y , not t o exceed seven hundred f i f t y 
d o l l a r s i n t a x a b l e v a l u e of any h o n o r a b l y d i s c h a r g e d 
s o l d i e r , s a i l o r , m a r i n e , or nu r s e o f the f i r s t World 
War. 

"4. The p r o p e r t y , not t o exceed f i v e hundred d o l l a r . s 
in t a x a b l e v a l u e of any honorab-ly s e p a r a t e d , r e t i r e d , 
f u r j o u g h e d t o a r e s e r v e , p l a c e d on i n a c t i v e s t a t u s , or 
d i s c h a r g e d s o l d i e r , s a i l o r , m a r i n e ^ . o r n u r s e o f the 
second World War, army o f o c c u p a t i o n i n Germany November 
1 2 , 1918 t o J u l y 11, 1 9 2 3 , American e x p e d i t i o n a r y f o r c e s 
in S i b e r i a November 1 2 , 1918 t o A p r i l 3 0 , 1 9 2 0 , second 
N i c a r a g u a n campaign w i t h the navy o r marines in 
N i c a r a g u a o r on combatant s h i p s 1926- 1933 s second H a i t i a n 
s u p p r e s s i o n s o f i n s u r r e c t i o n s 1 9 1 9 - 1 9 2 0 , navy and marine 
o p e r a t i o n s in China 1 9 3 7 = 1 9 3 9 and Yangtze s e r v i c e With 
navy and marines i n Shanghai o r i n the Yangtze V a l l e y 
1 9 2 6 - 1 9 2 7 and 1930-1932 o r o f the Korean C o n f l i c t a t any 
time between June 2 7 , 1950 and J u l y 2 7 , 1 9 5 3 , both d a t e s 
i n c l u s i v e . 

"For the purposes of t h i s s e c t i o n , the second World War 
s h a l l . b e from December 7 , 1941, t o September 2 , 1945, 
both d a t e s i n c l u s i v e . 

"5. The p r o v i s i o n s of t h i s s e c t i o n s h a l l a p p l y t o p e r s o n a l 
p r o p e r t y h e l d in p a r t n e r s h i p but not in exces s of the v a l u e 
of the v e t e r a n ' s s h a r e a c t u a l l y h e l d . " 

In t he 1958 O p i n i o n s of the A t t o r n e y G e n e r a l , page 261, i t 
s t a t e d t h a t the monthly f e e s under the o l d 1 3 5 D . 9 were not s u b j e c t 
to t he Homestead and M i l i t a r y S e r v i c e Tax C r e d i t . T h i s i s a l s o 
t r u e under the new p r o v i s i o n f o r monthly f e e s . In e f f e c t , the 
monthly f e e c o v e r s the m o b i l e home t h a t i s c o n s i d e r e d p e r s o n a l t y 
and the monthly f e e i s . p a i d i n l i e u of a p e r s o n a l p r o p e r t y t a x 
where the m o b i l e home i s b e i n g used as a d w e l l i n g p l a c e . (See 
S t a f f t o S h a f e r and P e r k i n s , 11-9=61). The p r e s e n t c o n s i d e r a t i o n 
must be where the p r o p e r t y i s t r e a t e d as r e a l t y and taxed not 
a c c o r d i n g t o the monthly f e e but the r e a l t y assessment. 

I t i s , t h e r e f o r e , c o n c l u d e d t h a t i f the m o b i l e home meets 
the s t a n d a r d s f o r a permanent s t r u c t u r e as de t e r m i n e d by the l o c a l 
a s s e s s o r , the p r o p e r t y w i l l be t r e a t e d as r e a l t y and i f a l l o f the 
s p e c i f i c r e q u i r e m e n t s o f the exemption s t a t u t e a r e s a t i s f i e d , then 
the c l a i m a n t w i l l be e n t i t l e d t o the Homestead and M i l i t a r y S e r v i c e 
Tax C r e d i t s . 

V e r y t r u l y y o u r s , 

EH:bjf 

EVAN HULTMAN 
A t t o r n e y General 

http://shall.be


STATE OFFICERS AND DEPARTMENTS: State Conservation Commission 
Commission has no power.to convey r e a l e s t a t e to p r i v a t e 
I n s t i t u t i o n s . Iowa Code sec. 107,24 (1958)j Ch. 99. Acts 59th 
G. A. 
(CREGER TO CONS. COMM., 11/10/61) #61-11-10 

November 10, 196! 

St a t e Conservation Commission 
East 7th and Court 
Das Moines 8* Iowa 
A t t e n t i o n Mr. P. M. H111, 

Superintendent of Engineering C o n s t r u c t i o n 
Gentlemen: 

We have your l e t t e r of August 7* 1961 in which you 
request the o p i n i o n of t h i s o f f i c e In regard to the f o l l o w i n g : 

"Your o p i n i o n Is requested by the State Conservation 
Commission regarding the placement of dredge m a t e r i a l 
( s i l t s ) on the take bed of Storm Lake i n an area 
adjacent t o land now owned by Buena V i s t a College and 
Methodist Manor, both located In Storm Lake, iowa. 
See attached map. 
"A formal w r i t t e n request was not submitted by e i t h e r 
p a r t y at the Commission meeting held on August 2, 1961. 
"Their verbal request can be i n t e r p r e t e d as f o l l o w s : 

1. Dredge f i l l m a t e r i a l Into an area of 194-' acres. 
2. Upon completion of t h i s f i l l , ownership of that 
p o r t i o n of the State owned lake bed would r e v e r t 
to the requesting p a r t i e s . 
3. The f i l l area to be used as a b u i l d i n g s i t e 
( a t h l e t i c f i e l d ) by the College and as a general 
land expansion program by the Methodist Manor." 

The substance of your request appears t o be whether o r 
not the State may convey State-owned r e a l e s t a t e t o p r i v a t e l y 
operated agencies without c o n s i d e r a t i o n when s a i d agencies 
do not intend to use the r e a l e s t a t e f o r conservation or 
park purposes. 

Examination of Iowa Code s e c t i o n 107.24 {1958) which 
contains the s p e c i f i c powers of the State Conservation Commission 
f a i l s t o d i s c l o s e any express power to convey r e a l e s t a t e , nor 



S t a t e Conservation Commission -2- November 10, 1961 

In our o p i n i o n can such power be f a i r l y Implied. F u r t h e r , 
your a t t e n t i o n Is d i r e c t e d to Chanter 39, Act s of the 59th 
S» A., which provides f o r conveyance o f r e e l e s t a t e by the 
Exe c u t i v e Council without cons I d e r a t i o n upon m a j o r i t y 
recommendation of the St a t e Conservation Commission to c i t i e s , 
towns, c o u n t i e s and agencies thereof f o r use as c i t y , town 
or county parks. This s e c t i o n does not, of course, a u t h o r i z e 
conveyance t o p r i v a t e agencies. 

Your i n q u i r y i s th e r e f o r e answered In the negative. 
Very t r u l y yours, 

dHCjbl 

JOHN M. CREGER 
A s s i s t a n t Attorney General 



HEALTH; License c e r t i f i c a t e s — change of name -« Under the 
p r o v i s i o n s of Chapter i**7, s e c t i o n s i 4 / . z to i4z.11 i n c l u s i v e , 
where a l e g a l change of name has occurre d , the name under which 
o r i g i n a l 11 cense was,issued cannot be changed. However, the 
annual renewal c e r t i f i c a t e s may be issued under the new name 
which must be d i s p l a y e d with the o r i g i n a l c e r t i f i c a t e and proper 
n o t a t i o n made thereof In the r e g i s t r y book. 
(BIANCO TO ZIMMERER, COM'R. PUB. HEALTH., U/10/61) #61-11-11 

November 10, 1961 

Edmund G. 2Severer, H» C., M. f>. H. 
Commissioner of P u b l i c Health 
L O C A L 
t e a r Dr. Zfmmerert 

Reference H made t o your favor of August 9-, l^f e l 
r e q u e s t i n g en op i n i o n as f o l l o w s * 

uwe are f r e q u e n t l y asked, p a r t i c u l a r l y by 
cosmetologists and dental hygleni&ts who have 
married subsequent to the issuance of an o r i g i n a l 
c e r t i f i c a t e , ' t o Issue a new c e r t i f i c a t e under the 
married n&im, 

''May any change be made In the c e r t i f i c a t e of 
l i c e n s e In such cases? 

"When a name Is changed by cou r t a c t i o n , may we 
issu e a c e r t i f i c a t e under the new name? 

" I f such c e r t i f i c a t e s may to Issued, can the 
o r i g i n a l record be co r r e c t e d o r must a new en t r y 
be snade? 

"Your o p i n i o n Is r e s p e c t f u l l y requested." 
In answer t h e r e t o , we advises 
m s h a l l f i r s t set out the l e ^ a l aspects wMch we b e l i e v e 

p e r t i n e n t t o your s e v e r a l q u e s t i o n s , fn view of the f a c t t h a t 
there appears t o be no s t a t u t e w i t h i n the l i c e n s u r e laws, 
Chapter 147 of the Code, which would s p e c i f i c a l l y govern the 
matters o f which you i n q u i r e . 

The methods by which one may l e g a l l y change h i s nante Is 
discussed In th© f o l l o w i n g a u t h o r i t i e s . 

http://i4z.11


EctatcS G. limmrer, (1. N. P. H. November 10, 1961 

i n 1 Iowa taw B u l l e t i n , &t page I5£, there appears t h i s 
d i s c u s s i o n s 

"Though I t was customary f o r persons t o beer the-
surname of the parents I t was by no meens o b l i g a t o r y at 
common law. There Is abundance of e u t h o r i t y t o the e f f e c t 
t h a t In the absence of s t a t u t e e man might l a w f u l l y change 
h i s name without recourse t o l e g a l proceedings, end f o r 
e l l purposes the nasie thus assumed c o n s t i t u t e d h i s l e g a l 
name. I f he took I t In good f a i t h and without an Intent 
t o defraud* L i n t o n v. F i r s t Mat. Bank o f K i t t e n i n g , 10 
Fed. 8^4i Loser v. Savings Sank, 149 iowa $7%, 128 H. w. 
1101. There seems t o fee no doubt t h a t the above a p p l i e d 
e i t h e r t o the C h r i s t i a n name, or t o the surname, or t o 
both. Holmen v. Kalden, 1 Se-Ik 7i Frank v. Luce, S $ob. 
{8.YJ 593. Hany s t a t e s now have s t a t u t e s which provide 
f o r & l e g a l proceeding by which names may be changed. 
P r a c t i c a l l y e l l the a u t h o r i t i e s , however, agree that 
the eowaon lew i s not abrogated thereby and t h a t the 
s t a t u t o r y proceedings merely make d e f i n i t e the time at 
which tha change of name becomes l e g a l l y e f f e c t i v e . 
This supplements tha common law under which St was u s u a l l y 
d o u b t f u l as t o j u s t when the change became s a t i s f a c t o r y 
t o the law, the new name being acquired there by user. 
Smith v. U. S. Casualty Co., 197 K. Y, 420, $Q ti. £. $47, 
26 L. R. A. 1167, L a f l i n & ft. Powder Co. v. St e y t h e r , 
144 Pa. 434, 23 A t l . 215* 14 L. R. A. 693, and'cases 
t h e r e i n c i t e d . * 5 

i n Loser v. Savings Bank, 14^ Iowa, at page fe77» It was 
stated*, 

" * * * there i s no such t h i n g as e ' l e g a l 
name* of an i n d i v i d u a l In the sense t h a t he may not 
l a w f u l l y adopt o r acquire another, and l a w f u l l y do 
business under tae s u b s t i t u t e d a p p e l a t i o n . i n the 
absence of any r e s t r i c t i v e s t a t u t e , I t Is the common 
tew r i g h t of a person t o change h i s name, or he may 
by general usage or h a b i t ac q u i r e a name notwithstanding 
i t d i f f e r s from the one given hire i n inf a n c y . * * * 
( c i t i n g cases) 'A men's name Is the d e s i g n a t i o n by 
which he i s d i s t i n c t i v e l y known i n the community.* 
( L a f l i n v. S t e y t l e r , 146 Pa. 434 (23 A t l . 215, 14 
L. fU A. 620)** 
Marriage, of course, operates t o change a woman*s name, 

and In lew c o n s i s t s o f her C h r i s t i a n name and her husband*a 
surname, as Is s t a t e d In S3 Am. J u r . 600, s e c t i o n 10, as 
f o l l o w s : 



Edmund G. Eimmerer, nm f . , M. p. B. •3» November 10, 1961 

"A married woman's name c o n s i s t s , i n law* 
of her own C h r i s t i a n name end her husband's surname, 
c a r r i a g e c o n f e r r i n g on her the surname o f the husband. 
Her c o r r e c t f i r s t name i s her maiden C h r i s t i a n name, 
and not the C h r i s t i a n name of her husband." 

In a d d i t i o n t o the coamon lew method by which a person may 
l e g a l l y assume a new name* by s t a t u t e * Chapter 67**, Code of 
Iowa 1958, p r o v i s i o n i s made f o r a l e g a l proceeding by which 
names may be chan§ed« This procedure, i f used, does not 
abrogate the common law method, i t serves t o supplement the 
common law method and serves t o mate© d e f i n i t e the time at which 
the change o f name becomes l e g a l l y e f f e c t i v e . 

With reference t o your q u e s t i o n s , the l i c e n s u r e lew 
provides that when one i s l i c e n s e d t o p r a c t i c e a professions, 
s e c t i o n 1 4 7 . M l ) , a c e r t i f i c a t e i s Issued t o the l i c e n s e e , 
s e c t i o n 147 . 5 , which must be d i s p l a y e d In the p l a c e whori 
one p r a c t i c e s , s e c t i o n 147.7. 

A record must be kept i n the o f f Ice o f the department In 
whet i s known as .jfche " r e g i s t r y book**. 

I t has been the p r a c t i c e of the department f o r many years 
t o Issue an annua! card c e r t i f i c a t e of renewal t o each l i c e n s e e , 
which s a i d renewal c e r t i f i c a t e must fee d i s p l a y e d i n c onnec t I cm 
w i t h tha o r i g i n a l l i c e n s e , s e c t i o n 1 4 7 * 1 0 . 

In 65 C.vl.S., page 23, s e c t i o n I ! , we f i n d t h i s statement: 
"One who has changed h i s nmm by proper l e g a l 

procedure i s e n t i t l e d t o a l l the r i g h t s which ware 
h i s im4&r h i s former name si n c e the law looks o n l y 
to the i d e n t i t y of the i n d i v i d u a l , in r e B i l l i n g s ' 
Case, 5 l*a. r i s f c . & Co., 66, 45 C. J.» p. $$7, not© 9GV* 
Since the lew looks o n l y t o the I d e n t i t y o f the I n d i v i d u a l , 

where a change of name occurs, th© o r i g i n a l records must of 
n e c e s s i t y be preserved i n order t o preserve the i d e n t i t y of 
the I n d i v i d u a l , and the r i g h t s secured by that i n d i v i d u a l under 
any o r i g i n a l c e r t i f i c a t e o f l i c e n s e . 

Therefore, i t Is our considered o p i n i o n , In answer t o 
your q u e s t i o n s , where there has been a l e g a l change of name, 
e i t h e r by marriage or court procedure, thet the name on the 
o r i g i n a l c e r t i f i c a t e cannot be changed nor can the o r i g i n s ! 
r e c o rd be c o r r e c t e d . 
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However, si n c e by long e s t a b l i s h e d ad»iftietraUv« 
preee-dura* i t he* been the p r a c t i o a of the depertaent l e 
Issue annual c a r d e e r t i f i e e l e s e f renews 1 i n the married 
easts e f e Ueeneee* er ether l e g a l l y adopted n»«a, St i s 
our f u r t h e r opipton that the renewal eard c e r t i f i c a t e e f 
a annuel l i c e n s e renseal stay »« Issued under the new naate* 
to wft* *$ary donas, f e n s e r l y known as l a r y S « H h M ae an 
example* which must ae d i s p l a y e d i n eenneetten w i t h the 
a r i g i n a l H«an*e ? thus p r e s e r v i n g the t r u e i d e n t i t y e f the 
i n d i v i d u a l o r i g i n a l l y Ifcensedt end at the same t i a e a 
n a t a t i o n t e tha t afreet» e f the change o f fta«a« sheuld fee 
«ed« i n the r e g i s t r y book opposite the o r i g i n a l e n t r y t h e r e * 
f e r e nede e f the i n d i v i d u a l i n v o l v a e . 

R e e p e e l f u t l y m k n l t t e d x 

f d s * m 
R e s i s t a n t a t t o r n e y Saner*a 



COUNTIES and COUNTY OFFICERS: I n t e r - C o u n t y Levee D i s t r i c t 
> An i n t e r - c o u n t y l e v e e d i s t r i c t i s not a p o l i t i c a l or a muni-

c i p a l c o r p o r a t i o n w i t h i n the terms of A r t i c l e -jjj&t, S e c t i o n 
of the C o n s t i t u t i o n of Iowa. 
(STRAUSS TO MATTHEWS, LOUISA CO. ATTY„, 11/13/61) #61-11-14 

November I j i , 1961 

Mr, ~«HIU«;K L« Hatthews 
Lo u i s a County Attorney 
Wapello, Iowa 
&mr Hr, l\at thews: 

This v i l l i acknowledge r e c e i p t i f yo«r$ o f thv Z 3 r c , inst.» 
i n w h i c h you subnil ttecJ the vol low In;;: 

" J r e s p e c t f u l Iv request your o p i n i o n ou im 
f o l l o w i o y w a t t ^ t i 
" A r t i c l e XL Sec. 3 of the C o n s t i t u t i o n of the 
State of Iowa, and Sections 407.1 aac <>u'/.2 of 
the Code, set f o r t h the s t a t u t o r y ocbt 
l i m i t s f o r County, or oth^ r p o l i t i c a l o r muni
c i p a l c o r p o r a t i o n s . 

"1, A 'lergu inter-county Hevac d i s t r i c t i n 
Louisa and tfes Moines Counties, through i t s 
Board of Trustees, has adopted a plan of im
provements i n conjunction wi th the Fausral 
Government, unc.-r Sections 455.201 a t seq. of 
the 19>8 Cod©, This improvement */|11 be very 
e x t e n s i v e , and wl1! c o n s t i t u t e the expenditure 
of a very lar&e mum of money, part ©f s a l e ex
penditure t o bs borne by the Fas-it-raJ Government 
under the e x i s t i n g p l a n , but a considerable 
amount to ba borne by the l o c a l levee d i s t r i c t . 
Therefore, my question i s are l e v e e and/or 
crainagc d i s t r i c t s w i t h i n the purview of 
"County or o t t e r p o l i t i c a l or municipal cor
pora t l o n s " In A r t i c l e XI Sec, % of the Con
s t i t u t i o n of the State of Iowa enes Sections 
407.1 and AO?.2 of the 12>8 C o i f s d es to be 
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barred by e i t h e r of s a i d C o n s t i t u t i o n a l 
S e c t i o n or Coe§€ Sections from i n c u r r i n g i n 
debtedness i n excess of c e r t a i n defined 
s t a t u t o r y l i m i t s ? 
n 2 . I f a oraina^e and/or Jevee d i s t r i c t s 
are In the purview of S e c t i o n 4G7.I, does a 
general lavee improvement amount to a * genu ra 1 
or o r d i n a r y purpose 1 so as to f a i l w i t h i n the 
l i m i t s of S e c t i o n 407.1. 
"The Corps of Engineers, U.S. Army, Is preparing 
to begin working on t h i s p r o j e c t , and t would 
ap p r e c i a t e an o p i n i o n from your o f f i c e on t h i s 
matter a t your e a r l i e s t convenience, and If pre
v i o u s opinions on t h i s matter haw boon rendered, 
I would-also app r e c i a t e your c i t a t i o n to there." 

i n r e p l y t h e r e t o , I am of the o p i n i o n that such inter-county 
levee d i s t r i c t i s not w i t h i n th© purview of S e c t i o n £$, A r t i c l e *l£ 
of the C o n s t i t u t i o n of Iowa, p r o v i d i n g as f o l l o w s ! 

"indebtedness of p o l i t i c a l or municipal cor
p o r a t i o n s . S©c. 3. Ho county, or other 
p o l i t i c a l or municipal c o r p o r a t i o n s h a l l be 
allowed to become indebted i n any manner, or 
f o r any purpose, to en amount, i n the a^gre* 
yate, exceedins f i v e per centum on the value 
of the taxable property w i t h i n such county or 
c o r p o r a t i o n — t o be a s c e r t a i n e d by the l a s t 
S t a te and county tax l i s t s , previous to the 
i n c u r r i n g of such Indebtedness. 1' 

nor of Sections 407.1 and 407.2, Code of 191,8, p r o v i d i n g as f o l l o w s * 
"407.1 L i m i t a t i o n . Mo county or other p o l i 
t i c a l o r municipal c o r p o r a t i o n s h a l l become 
Indebted Jn any manner f o r i t s yenaral or 
o r d i n a r y purposes to an amount exceeding i n 
the as&retjata one end one-fourth percent of 
the a c t u a l value of the taxable property 
w i t h i n such c o r p o r a t i o n . The value of such 
property s h a l l be a s c e r t a i n e d by the l a s t tax 
H s t previous to the I n c u r r i n g of the ineebtad-
r*ess, indebtedness heretofore or h e r e a f t e r 
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Incurred by *s county f o r poor r e l i e f pur
poses s h a l l not be construed or regarded as 
having been in c u r r e d f o r i t s general or 
ordinary purposes i n s o f a r as s a i d indebted
ness may be incurred" s o l e l y f o r poor r e l i e f 
purposes." 
"407.2 l i m i t a t i o n . No county, or ether 
p o l i t i c a l or municipal c o r p o r a t i o n , s h a l l 
become incubfced i n any manner, o r f o r any 
purpose to an amount, i n the aggregate, 
exceeding f i v e percent of the a c t u a l value 
of tbo property w i t h i n such county or corpora
t i o n , to be asc«rtainaa by th© l a s t s t a t e and 
county tax l i s t s previous to tha i n c u r r i n g of 
such indebtedness." 

each of which, so f a r as the power of" I n c u r r i n g Indebtedness Is 
concerned, i s couched In tha sa»s lan^ua^e. 

The js&anin^ of tha term " p o l i t i c a l or municipal c o r p o r a t i o n , 1 1 

as usee' i n the foregoing c o n s t i t u t i o n a l p r o v i s i o n end the dasi^nateo 
s t a t u t o r y p r o v i s i o n s , apparently has not beam j u d i c i a l l y c e t e r a i n e d 
by our Supreme Court. D e f i n i t i o n of such terms <*enura)ly has been 
mam end, undoubtedly, i s a p p l i c a b l e to su<:h tarr.;s as usad c o n s t i 
t u t i o n a l l y or by s t a t u t e . 

In the case of Curry v. Tha D i s t r i c t Township of Sioux C i t y , 

CI Iowa 102, \y 19J t where the power of a township school d i s 

t r i c t to Issue bonds was i n qu e s t i o n , i t was there s a i d : 
"The question we are required to determine 'Is, 
whether or not the defendant had the lawful 
a u t h o r i t y to issue the bond. The s t a t u t e enacts 
that a •municipal corporation,'may issue tones 
as provided t h e r e i n , and the whole controversy 
turns upon the question whether, w i t h i n the 
meaning of the s t a t u t e , a school o i s t r i c t township 
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may properly he c a l l e d a municipal c o r p o r a t i o n . 
The ward •municipal,' as o r i g i n a l l y used i n i t s 
s t r i c t n e s s , a p p l i e d to c i t i e s o n l y , But tha 
word now has a much more extended meaning, and 
when a p p l i e d to co r p o r a t i o n s the words ' p o l i t i c a l , ' 
'municipal,' and ' p u b l i c , ' are used Interchangeably, 
A municipal c o r p o r a t i o n i s d e f i n e d to be 'a p u b l i c 
c o r p o r a t i o n created by government f o r p o l i t i c a l 
purposes, and having subordinate and l o c a l powers 
of l e g i s l a t i o n ; e.g. a county, town, c i t y , e t c ' 
Bouvier's taw O i c . j and see Wlnspear v. The P i s t r i c t 
Township of Heiman, 37 Iowa, $42, and Iowa R a i l r o a d 
band Co. v. C a r r o l l County, 39 I d . , 151. we t h i n k 
the s t a t u t e In question empowered d i s t r i c t townships 
to issue bonds.*4 

In an o p i n i o n of t h i s department appearing In the Report f o r 
1SB4 at page i>47 where i t was questioned whether the words "municipal 
c o r p o r a t i o n " Include thu State of Iowa, i t was s a i d , quoting from 
the case of Winspear vs Th^ D i s t r i c t Township of HoIman, 37 Iowa, 
542, the f o l l o w i n g ! 

"'A school d i s t r i c t townshIp i s a p o l i t i c a l or 
municipal c o r p o r a t i o n w i t h i n the meaning of 
A r t i c l e 2, S e c t i o n 3 of tha c o n s t i t u t i o n , i n 
h i b i t i n g such cor p o r a t i o n s from i n c u r r l n y i n * 
debtedness to any amount exceeding f i v e per cent 
on the taxable property of the c o r p o r a t i o n , ' 
" i n the case of low® R a i l r o a d Land Company v. 
C a r r o l l County, 39 Iowa, 151, a t pay© 106, the 
court s t a t e s : 
"'That "municipal c o r p o r a t i o n s 1 Includes and 
e s p e c i a l l y r e f e r s to c o u n t i e s , school d i s t r i c t s 
and c i t i e s , e t c ' 
and c i t e s : 

"Souvier's taw D i c t i o n a r y , t i t l e Municipal 
Corporations. 

2 Kent's Com., 275* 
J e f f e r s o n vs. Fore, 4 G. Greens, 367, at 
pa<j£ 370. 



W H H a m I. Hatthews November S3* 1361 

H u l l , et a l . , vs. Marshal 1 Company, 12 
Iowa, 142, a t pa*e l >4. 

The S t a t e , e t c , , vs. The County of Wapello, 
13 Iowa, a t paye 404. 

B e l l vs* The R a i l r o a d Company, 4 W a l l , , 590, 
Pendleton Company vs. Amy, is M a l l . , l$7» 

a t pa&e 304. 
"For an extenoad d i s c u s s i o n o f the term ' r i u n i c i p a l 1 

as used i« d e f i n i n g che wore " c o r p o r a t i o n , 1 sea 
Hanson vs. C i t y of Cresco, 132 lows, >33, a t page 

"'The term " k i w i i c i p a l " as usee i n defining- a 
c o r p o r a t i o n , I n dicates ay i t s h i s t o r i c a l meaning 
a c o r p o r a t i o n proper, as d i s t i n g u i s h e d from a 
c, uasi f corporatSon, ana designates only cI ties and 
incorporated towns which have powers of l o c a l 
self-government, and, i n s t r i c t n e s s of weaning, 
would not Include c o u n t i e s and school d i s t r i c t s , 
although they are exp r e s s l y d e c l a r e d by s t a t u t e 
to be bodies corporate. But, i n coinmon speech, 
the terra municipal c o r p o r a t i o n s i s used to i n 
d u c e a l l p u b l i c or p o l i t i c a l c o r p o r a t i o n s having 
corporate powers.* 

"which c i t e s the f o l l o w i n g : 
"Wlnspear vs. d i s t r i c t Township, 3? Iowa, 542.. 
Curry vs. d i s t r i c t Township, 42 Iowa, 102. 
Iowa R a i l r o a d band Company vs. C a r r o l l County, 

39 Iowa, 151» a t pa^e 166. 
Powder River Cattle- Company vs, &oarc of County 

Commissioners, 3 Wyo,, 59? (22 P a c , 361). 
S t a t e , ex r e l • , vs. L e e f I n d w e l l , SH H o., 436, a t 

page 46i>. 
Anderson Law D i c t i o n a r y , 363, 
2 Bouvier, Law d i c t i o n a r y (Rawte's Ed.), 453. 

(See t-ases c o l l e c t e d i n is Worcs and Phrases 
j u d i c i a l l y Defined, 462G.) 

"A l s o at pa^e 541 (132 Iowa, Hanson vs. C i t y of 
Cresco) i t I s s t a t e d ; 
*'*K I t sppaceiU, t h e r e f o r e , that Ir* determining 
the meaning to bo y I v e n to the word " m u n i c i p a l i t y " 
as used i n the s t a t u t e f o r tha purpose of a p p l y i n g 
i t to t h i s case, we need not ins l i m i t e d to i t s 
h i s t o r i c a l meaning, but roey take into> account the 
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i n t e n t i o n of the L e g i s l a t u r e f o r the purpose 
of a s c e r t a i n i n g whether i t wss used to include 
townships,**• 

i n f i t t i n g a drainage and- levee d i s t r i c t i n t o the foregoing 
d e f i n i t i o n of p o l i t i c a l or municipal c o r p o r a t i o n , i t i s t o be born© 
i n mini! t h a t such tax d i s t r i c t s are not the c r e a t i o n of the s t a t e , 
but are created by the Soar& ©t Supervisors under the a u t h o r i t y of 
Se c t i o n % S 5 . i , Code of 1953, p r o v i d i n g as f o l l o w s * 

"455.1 J u r i s d i c t i o n to e s t a b l i s h . The board 
of s u p e r v i s o r s of any county s h a l l have j u r i s * 
d i c t i o n , power, and a u t h o r i t y a t any r e g u l a r , 
s p e c i a l , or adjourned s e s s i o n , t o e s t a b l i s h a 
drainage e i s t r i c t or d i s t r i c t s , and t o locate 
ana e s t a b l i s h l e v e e s , ane cause to be constructed 
as h e r e i n a f t e r provided any levee, d i t c h , b r a i n , 
©r watercourse, ©r s e t t l i n g b a s i n s i n connection 

• therewith, o r to s t r a i g h t e n , widen, deepen, o r 
change any na t u r a l watercourse, In such county, 
whenever the saa»e w i l l be of p u b l i c u t i l i t y or 
conducive to the p u b l i c h e a l t h , convenience, or 
welfare.*' 

These are tax i n g d i s t r i c t s , anc* i n the words of Webb C i t y 
end C a r f c e r v l i l e Waterworks Company vs. C a r t e r v l H e , IS3 Mis s o u r i 
128, as f o l l o w s : 

-'Hunt c i pal c o r p o r a t i o n s are created by th© 
s t a t e f o r the p u b l i c gooo. They e x e r c i s e by 
«ie l e g a t i o n from the s t a t e a p o r t i o n of the 
sovereign power. Th© p r i n c i p a l o b j e c t of t h e i r 
c r e a t i o n i s to a c t as a d m i n i s t r a t i v e agencies 
f o r the s t a t e , and to provide f o r the p o l i c e 
and l o c a l &ove-rmoent of the d i f f e r e n t l o c a l i t i e s . 
They are charged w i t h governmental a u t h o r i t y , 
and c i v i l , p o l i t i c a l and municipal d u t i e s are 
$ reposed upon them," 

these c o r p o r a t i o n s e x e r c i s e no p o r t i o n of the State's sovereign 
power. This was the view of the Court i n the case of Archer v. 
C i t y of I n d i a n a p o l i s , Indiana, 122 W.E.Zc 607, where a s a n i t a r y 
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d i s t r i c t was 'created by an Act of the L e g i s l a t u r e , ars-4 under the 
f o l l o w i n g c o n s t i t u t i o n a l p r o v i s i o n s 

•'No p o l i t i c a l or municipal c o r p o r a t i o n in t h i s 
S t a te s h a l l ever become Indebted i n any manner 
or f o r any purpose to an amount In the ajj-jre^ate 
exceeding two per centum on th® value of th© 
taxable property w i t h i n such c o r p o r a t i o n , to be 
as c e r t a i n e d by the l a s t assessment f o r State and 
county taxes, previous to the i n c u r r i n g of such 
indebtedness; anct a l l bonds or o b l i g a t i o n s , i n 
excess o f such amount, given by such c o r p o r a t i o n s , 
she!1 be v o i c * * *, n 

i t was o*it&rreinec that such s a n i t a r y a i s t r i c t was no t a p o l i t i c a l 
or municipal c o r p o r a t i o n w i t h i n the f o r e ^ o l n - tersas, and concludes 
the f o l l o w i n g : 

!{6,7) There i s no c o n s t i t u t i o n a l p r o v i s i o n 
1i»ul t i n g the number or amount of bonds that may 
be Issued i n a n t i c i p a t i o n of s p e c i a l b e n e f i t 
taxes by a s p e c i a l t a x i n g d i s t r i c t , We conclude 
that the l e g i s l a t i o n untier c o n s i d e r a t i o n does not 
v i o l a t e A r t . '13, Sec. 1, of our C o n s t i t u t i o n , 
which r e l a t e s only to p o l i t i c a l or municipal 
c o r p o r a t i o n s , 

"Judgment a f f i r r n e d . " 
In view of the foregoing c o n c l u s i o n , 1 f i n d i t unnecessary to 

answer your question 2. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t attorney General 

OS: l a 



TAXATION: Moneys and Credits: Deduction: Where taxpayer faiIs to claim deduction at 
time of assessment or to protest assessment by May 20, he loses the deduction and no refund 
can be made. (Sections 441.19, .33., .37 and 445.60.) 
(MURRAY TO MADDOCKS, WRJ'GHT CO. ATTY . , 11/13/61) #61 - 1 1 - 1 5 

State of Iowa 
DEPARTMENT OF JUSTICE 

Des Moines 

November 13, 1961 

Robert A. Maddocks 
Wright County Attorney 
Clarion, Iowa 

Dear Mr. Maddocks: 

This will acknowledge receipt of your letter dated September 27, 1961^ in which 

you ask the following question: 

"PROBLEM: 

When the assessment was made for the taxes to be due and payable 
in 1961, a farmer failed to deduct the Agricultural Stabilization and 
Conservation corn loan as indebtedness from his monies and credits. 
Now, before paying the second half of his taxes in 1961, the farmer 
wants to amend the original assessment and pay the tax due after 
allowing the amended assessment. 

"QUESTION: 

1. May an individual amend his former assessment before actually 
paying the current tax so as to pay a reduced tax?" 

First, we are unable to find any statutory authorization which would permit 

a taxpayer to "amend" his assessment. Actually, the assessment is made by the county 

assessor (Iowa Code (1958), Section 441.18, as amended) with the assistance of the 

taxpayer (Iowa Code (1958), Section 441.19, as amended). If the taxpayer is not in 

agreement with the assessment he may appeal to the Board of Review between May 1 and 

May 20, inclusive, for redress (Iowa Code (1958), Section 441.37, as amended). 

He may if the Board of Review does not grant him relief, then appeal to the District Court 
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(Iowa Code (1958), Section 441.33, as amended). Therefore, we would conclude that 

if the taxpayer Has failed to follow the procedure.outlined above, his assessment can no 

longer be amended. 

Your letter also calls pur attention to Section 445.60, Code of Iowa (1958), 

- which reads: 

"Refunding erroneous tax. The board of supervisors shall 
direct the treasurer to refund to the taxpayer any tax or portion thereof 
found to have been erroneously or illegally exacted or paid, with all 
interest and costs actually paid thereon." 

The provisions of Section 445.60, Code of Iowa (1958), provide another 

method of obtaining redress in this situation if the Board of Supervisors should find that 

the tax was "erroneously or,illegally * * * paid." We make no comment on how this 

determination should be made. In this regard, see 1930 A. G. 0. 206 and 1922 

A. G. 0. 124, 

Very truly yours, 

George W. Murray 
Special Assistant Attorney General 

GWM/WEA/bjf 



(STRAUSS TO EMPL. SEC. COMM., 11/21/61) #61-11-16 

STATE OFFICERS AND DEPARTMENTS! Employment S e c u r i t y Commission »-
Se c t i o n 96.7, subsection 3, subparagraph d, Code 1958, Where a 
s t a t u t e Is repealed and a t the seme time re-enacted i n s u b s t a n t i a l l y 
the same terms, I t Is operative under i t s o r i g i n a l terms. 

November 21, 1961 

Employment S e c u r i t y Commission 
112*116 Eleventh S t r e e t 
Des Moines 8, Iowa 
Atte n t i o n ? doti C. A l l e n 

Gertaral Counsel 
Gentlemen: 

This i s to acknowledge yours oi tin: 1 *th, I n s c , i n 
which you submitted ths f o l l o w i n g 

"The Iowa bmployment i a c u r U y Commission 
r e s p e c t f u l l y requests your o p i n i o n as to 
the. appl It-eUon and Jmerpt n a t i o n u< cer
t a i n p o r t i o n s oi ifi>ts abovu-i.i«ii catod 
aMin^unv to the Iowa uv.pl oyr*;«nt S e c u r i t y 
Law, 
*This A c t , to btfyin w i t h , s^ru-k i'tow 
suet, ten LJlu/ a* the Cua« or' Iowa lijtoo, 
s u b l e t ion >» paragraph '<'u,;; subparagraphs 
(ll» (<U i C>), U.>v v(j), ««'«d JiiyOr^wU 
i'Jjc a>v.anu«i.,:<'it h«r©it» r<?f \gr rt?i. t a ;>> 1 ieu 
theraof. Wi? are p a r w u l a r i / co>i'»v»:rituu 
wi tn thus s a i d ai/biM)r««jr&ph ( 5 ) , whi*:n reads 
as f a l l o w s : 
•whenever the uncfopivytntat t r u s t runo &>-* 
count of the stau? equals or &P.c&eus on̂ s 
hunurcd tan M i l l i o n u o i l a r s Lite c o n t r t b u * 
t f o n rates i n subparagraphs 1, 2 , «mc i 
hereof s h a l l be reduced to and s h a l l r e 
main a t f i f t y percent thereof u n t i l s a i c 
unemployment t r u s t fund account of ilm 
s t a t e s h a l l have been reduced to r.^vrav 
m i l l i o n t i o i l a r s , i n which event tne i t i u 

http://uv.pl
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c o n t r i b u t i o n rates s h e l l r e v s r t to the 
ra t e s s t a t e d i n subparagraphs 1, 2, and 
3 hereof.' 
"bines 25 t o 32 oi S. F. *»36, together w i t h 
Senator Suck*s amendment, read as f o l l o w s ! 
•Whenever the unemployment t r u s t fund account 
of th<£ s t a t e equals or exceeds one hundred 
t e i m i l l i o n d o l l a r s ($110,000,000) the con* 
trSbutSon r a t e s ha reIn s t a t e d , except the 
ra t e s of c o n t r i b u t i o n higher than one point 
nine per cent (!•$£), s h a l l be reduced to 
and remain a t f i f t y per cent (50%) thereof 
u n t i l s a l u unemployment t r u s t fund account 
of tha s t a t e s h a l l have been reduced to 
seventy m i l l i o n c o l l a r s (S70,000,OUO) In 
which event the s a i d c o n t r i b u t i o n r a t e s 
s h a l l r e v e r t to t h * rate h e r e i n s t a t e d . ' 

"This above-quoted p o r t i o n of the law whivh 
was s t r u c k and th«s p o r t i o n of fcho amsndsi-snt 
passed In l i e u thereof are p r a c t i c a l l y 
i d e n t i c a l In regaro to the reference to ih& 
n e c e s s i t y of having §110,300,000.00 In the 
fund before the one-half r a t e could be 
granted c e r t a i n employers. 

"At the time of the enactment and f o r some 
time t h e r e a f t e r and p r e s e n t l y the fund csoes 
not have $110.000,000.00 In i t , but a p p r o x i 
mately $102,000,000.00 or $105,000,000.00. 
"The Accounting Department of the Iowa 
employment S e c u r i t y Commission, which com
putes and f i x e s the r a t e s of t a x a t i o n f a r 
employment s e c u r i t y c o n t r i b u t i o n s l a t h i s 
s t a t e , has r a i s e d the question that the 
s t r i k i n g of the o l d s t a t u t e rendered I t s 
p r o v i s i o n of no e f f e c t , and the enacting of 
a new p r o v i s i o n bars the a p p l i c a t i o n of the 
>u'/, re t u r n due to the f a c t that at the tisie 
of the passage of the Act and p r e s e n t l y 
there i s not $110,000^000.00 i n the fun^. 
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i t f e l l o w s thet t h i s s i t u a t i o n was tr u e 
a$ t o the amount In the fune on the com
p u t a t i o n ea&e October 1, 1961, which i s 
the date as of which r a t e s are computed. 
"The question which we submit i s can we 
g i v e , onti&r t h i s s i t u a t i o n , to the d e s i g 
nated employers the 50% r a t e which they 
haa unaer the o l d lew, or uo we have to 
go back to a 100% ra t e due t o the f a c t that 
the fund does not now ana d i d not have a t the 
time of passage of the law $1I0,000,000.uOi 

"Inasmuch as we are i n the process of 
p r e s e n t l y computing r a t e s , we would ap
p r e c i a t e your e a r l y o p i n i o n . " 

In r e p l y ths-reio, you are advisee! as f o l l o w s . 
The l e g i s l a t i v e ' h i s t o r y .of Chapter 85, bein*$ Senate 

f i l e ^36, d i s c l o s e s that S e c t i o n % . ? , subsection •>, paragraph 
d, Code of !5b$» was amended by s t r l k l ? ^ therefrom subparagraphs 
1, 2, 3, and Such Section $C,7» subsection 3, paragraph 
d, subparagraph i>$ which Is the only one i n qu e s t i o n h e r e i n , 
appears In the Cece of 1958 as f o l l o w s * 

"(5) whenever ths unemployment t r u s t fund 
account of the s t a t e equals.or exceeds one 
huncire^ ten m i l l i o n c o l l a r s the c o n t r i b u t i o n , 
rates i n subparagraphs 1, 2, and 3 hereof 
s h a l l be reduced t o and s h a l l remain at f i f t y 
percent thereof u n t i l sai£ unemployment t r u s t 
(unci account of' the s t a t s s h a l l have been r e 
duces to seventy m i l 1 ion c e l l a r s , In which 
event the s a l - c o n t r i b u t i o n r a t e s s h a l l r e v e r t 
t o the rates s t a t e d In subparagraphs I, 2, and 
3 hereof." 

Chapter 85, i n s t r i k i n g the forego!n-g numbered subsection 3, 
paragraph d, subparagraph 5» I n s c r t a a t h e r e i n , w i t h the exception 
of chan^ln$ tha rate of c o n t r i b u t i o n , the same p r o v i s i o n i n terms 
as f o l l o w s : 

"whenever the unemployment t r u s t fund ac
count of the s t a t e equals or exceeds one 
hundred tun m i l l i o n c o l l a r s ($110,000,uu^j tit:. 
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c o n t r i b u t i o n r a t e s s t a t e d h e r e i n , except 
the r a t e s of c o n t r i b u t i o n higher than one 
p o i n t nine per cent ( 1 . 3 % ) , s h a l l be reduced 
to and retaain a t f i f t y per cent (50£) thereof 
u n t i l s a l e unemployment t r u s t fund account of 
the s t a t e s h a l t have bean reduced to seventy 
( B i l l i o n d o l l a r s ($70,000,000) i n which event 
the s a i d c o n t r i b u t i o n r a t e s s h a l l r e v e r t to 
the r a t a h e r e i n s t a t e d , 0 

Thus, Insofar as p e r t i n e n t here, the re-enacted s t a t u t e con
t a i n e d In Chapter S£ i s i n the same form as I t app^at^ i n the Coee 
of 195S. In other wares, In the seme Act there was a repeal of a 
s t a t u t e and I t s re-enactment i n the same terms. The e f f e c t of such 
a l e g i s l a t i v e s i t u a t i o n i s s t a t e d i n S e c t i o n 20i> of Sutherleno 
S t a t u t o r y C o n s t r u c t i o n , 3rd E d i t i o n , V o l . 1, i n terms as f o l l o w s ! 

'*§ 2035. Repeal and re-enactment. 
"The -enactment of a s t a t u t e which has 
been repeated by s p e c i f i c p r o v i s i o n , or by 
I m p l i c a t i o n from l a t e r l e g i s l a t i o n upon the 
subject matter i n v a l i d a t e s the previous 
repeal and r e s t o r e s the s t a t u t e to e f f e c t i v e 
o p e r a t i o n . L i k e w i s e , where a s t a t u t e has 
been amended and changed by a t a t e r enact* 
(sent, the r e a f f i r m a t i o n of the s t a t u t e In 
I t s o r i g i n a l form operates to repeal any 
i n c o n s i s t e n t amendments and m o d i f i c a t i o n s 
which have been engrafted upon the s t a t u t e 
since I t s o r i g i n a l enactment. Whan, however, 
an e x i s t i n g s t a t u t e i s re-enactea by a l a t e r 
s t a t u t e In s u b s t a n t i a l l y the same terms, a 
repeal by i m p l i c a t i o n Is e f f e c t u a t e d only of 
those p r o v i s i o n s which are omit tea frocs r e -
enactment, whi l e the unchanged p r o v i s i o n s 
which are r e i t e r a t e d i n the new enactment 
are construed as having been continuously i n 
f o r c e . Those s t a t u t e s which prove i n c o n s i s 
tent w i t h tbtf re-enactti&nt'are, of course, 
repaaled by i r a p l I c a t i o n . " 

end tha note i n support of the f o r e ^ o i n ^ t e * t s t a t e s tha f o l l o w i n g 
''A so*cal!eu- 'simultaneous repeal and r e -
enactment 1 Is therefore e mtsnoner, f o r 
there i s no repeal by i m p l i c a t i o n e f f e c t u a t e s 
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of the o r i g i n a l a c t , and even though the 
•rep e a l ' i s d e c l a r e r by s p e c i f i c p r o v i s i o n 
In the l a t e r enactment the cou r t s w i l l con* 
str u e the unchanged p r o v i s i o n s as being 
continuously i n forc e . • . (numerous cases 
c i t e d ) • , * General c o n s t r u c t i o n a c t s i n 
many j u r i s d i c t i o n s provide t h a t those p r o v i 
s i o n s repeated i n the l a t e r enactment s h a l l 
be construew as c o n t i n u a t i o n s . House v. 
Soaour, 10 N.Y.S. (2c) 93** (<*th Dept. 1919). 
ftlghts ana 1iabi1 1 t i e s accrued under s t a t u t e s 
s u b s t a n t i a l l y re-enccted by a l a t e r s t a t u t e 
are thus saved, CofWviss loner of I n t e r n a l 
Revenue v. fernery, 62 F. (2d) 591 (CCA 7 t h , 
1932); Evans v. Superior Court, 1. C e l . (2d) 
>63» 96 P. (2d) 107 ( I 9 5 9 ) i Ptoore v. tew 
wealth, 155 Va. I, I s * S.E. 6*5 (J9>0)." 

The r u l e has'the support of the f o l l o w i n g frou* 50 Am. J u r , 
paragraph t i t l e S t a t u t e s , In terms as f o l l o w s * 

" I t i s a general r u l e of lew that «here a 
s t a t u t e i s repealed and a l l , or sorce, of i t s 
p r o v i s i o n s are a t the seme time re-anacted, 
the re-enactment Is considered a reaff i r m n c ® 
of the o l d law, and & n e u t r a l i z a t i o n of the 
r e p e a l , so that the p r o v i s i o n s of the repealed 
a c t which are thus re-enacted continue In f o r c e 
without i n t e r r u p t i o n and a i l r i g h t s and l i a b i l i t i e s 
i n c u rred thereunder are preserved ano taey b*3 
enforces. •' 

1 em, t h e r e f o r e , of the o p i n i o n , fey reason of the f o r e -
•aOJoy, that the o r i g i n a l st@tut$, S e c t i o n 94.7, subsection 3, 
subparagraph d, repealed reoiains i n e f f e c t i v e o p e r a t i o n i n the 
terms thereof. As a r e s u l t thereof, the 50 per cant rate which 
was Imposed oncer the o r i g i n a l repealed a c t Is s t i l l o p e r a t i v e . 

Very t r u l y yours, 

OS: l a 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNTIES AMD COUNTY OFFICERS: County Attorneys ~- A commission 
on a f i n e Imposed as a r e s u l t of a contempt proceeding i s 
a l l o w a b l e where the county attorney rendered some c o n t r i b u t i o n 
i n the proceedings. S e c t i o n 3^0.9, Code t i m b e r 22 1961 
(YOST TO RASCHE, CLINTON CO. ATTY. , 11/22/61) #61-11-20 

Hr. Simon ft, IFUsche, J r . 
C l i n t o n County Attorney 
CI Inton, lowa 
Ceer Hr. Hasche* 

This w i l l acknowledge r e c e i p t of your l a t t e r under 
date o f June 2, 1941, wherein you s t a t e s 

" I s m county attorney e n t i t l e d t o a commission 
on - a . f i n e p a i d by the a t t o r n e y f o r the defense 
who i s c i t e d f o r contempt d u r i n g the course of 
a c r i m i n a l t r i a l being t r i e d by the county 
a t t o r n e y and the contempt proceedings r e s u l t in 
a r e c o r d of c o n v i c t i o n being entered and such 
proceedings are captioned * State of lows v s . 
John b. $eleney*?" 

We advise you as f o l l o w s ; 
S e c t i o n 3**0.9OS), Code 1953, provides In parts 
M . . . except In counties having a population 
of s i x t y thousand or over according t o the l a t e s t 
f e d e r a l census. In a d d i t i o n t o the s a l a r y above 
provided, he s h a l l r e c e i v e the fees as now allowed 
t o a t t o r n e y s f o r s u i t s upon w r i t t e n instruments 
where judgment Is obtained, f o r a l l f i n e s c o l l e c t e d 
where he appears f o r the s t a t e , but not otherwise 
(emphasis suppViedj . . ." 

and en i n t e r p r e t a t i o n of the phrase, " f o r a l l f i n e s c o l l e c t e d 
where he appears f o r the s t a t e , but not otherwise" i s necessary 
t o answer your query. 

We are not unmindful t h a t , w h i l e proceedings to punish 
f o r contempt are In t h e i r nature c r i m i n a l , they are not such 
as contemplated In s e c t i o n 301 ( p r e s e n t l y s e c t i o n 136.5, 
Code 1958) r e q u i r i n g the county attorney to appear In c r i m i n a l 
cases, Brennan v. Roberts, 12$ Iowa 617, 101 U.W. 1*60 (190**), 
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However, we do not b e l i e v e t h i s precludes the county attorney 
from o b t a i n i n g a commission on a f i n e p a i d f o r contempt 
where he appears f o r the State i n the contempt proceedings. 
The language employed by the l e g i s l a t u r e s t a t e s , " f o r a l l 
f i n e s c o l l e c t e d where he appears f o r the s t a t e " , end we are 
of the o p i n i o n that the words employed are e x p l i c i t end 
d e f i n i t e , and where such Is the case the words used s h a l l 
3$X«r'1- Ste$,e, ex r e l . H a ^ c h y„ . g j a w n . 216 Iowa 1079, 
ISO N.W. 195. The s t a t u t o r y 1 engage i s the most persuasive 
evidence of the l e g i s l a t i v e i n t e n t fairmjnghsm v ; . R a k e r s * 
Imperial Breeding farm of Ottumwa, lowa. C C A . (19^6) 1S2 F, 
m and i t i s our e e l i e t t h a t the l e g i s l a t u r e contemplated 
the appearance of the county a t t o r n e y f o r the State i n other 
than c r i m i n a l cases where a f i n e would be imposed, i n r e f e r r i n g 
t o the context and examining other verbiage i n the s t a t u t e , 
the use of the word " a l l * 1 Is a l l - i n c l u s i v e and Is not l i m i t e d , 
r e s t r i c t e d , or confined t o f i n e s Imposed i n s t r i c t l y c r i m i n a l 
cases. 

Your question as submitted f a l l s to Indicate whether o r 
not the courttysattorney p h y s i c a l l y appeared f o r the S t a t e , 
an appearance was entered of record on behalf of the county 
a t t o r n e y , or some c o n t r i b u t i o n by the county attorney was 
rendarad In the contempt proceedings. Entitlement by the 
county attorney to a commission on the f i n e p a i d as a consequence 
of the c o n v i c t i o n f o r contempt i s n e c e s s a r i l y p r e d i c a t e d upon 
a t l e a s t one of the above mentioned r e q u i s i t e s . As support 
f o r t h i s p o s i t i o n , we I n v i t e your a t t e n t i o n to a recent S t a f f 
Opinion rendered by t h i s o f f i c e under date of November 9 , 1961. 

Therefore, I t i s our b e l i e f that e n t i t l e m e n t t o the 
commission on a f i n e p a i d In a contempt proceeding wherein 
the S t a t e Is a p a r t y , r e s t s upon the county attorneyJs 
rendering some c o n t r i b u t i o n as mentioned h e r e i n , so as t o 
be an e f f i c i e n t cause In the imp o s i t i o n and c o l l e c t i o n of 
the f i n e In q u e s t i o n . 

Vary t r u l y yours, 

WJYsbl 

WILUAM J . YOST 
A s s i s t a n t Attorney General 



SCHOOLS $ County superintendents County superintendents are 
not e n t i t l e d to expenses from school d i s t r i c t s Incurred f o r 
the purpose of promoting l e g i s l a t i o n . Ch. 272, Code 1958. 
(REHMANN TO FORD, DES MOINES CO. ATTY„,11/22/61) #61-11-21 

November 22, 1961 

Hr, T. Ford 
Des Holnes County Attorney 
220 Tama B u i l d i n g 
B u r l i n g t o n , Iowa 
Dear Hr, Fordi 

Reference i s made t o your l e t t e r of September 30, 1961 
i n which you s t a t e the following** 

"Our County Superintendent of Schools has been r e t a i n e d 
by s e v e r a l of the Independent and community school 
d i s t r i c t s in our county at va r i o u s times t o represent 
them i n advancing the cause of the so c a l l e d impacted 
area b i l l s In Washington. 
u l n s h o r t , our County Superintendent of Schools has 
taken t r i p s to Washington each time the Impacted area 
b i l l has been up f o r c o n s i d e r a t i o n and on each of the 
occasions he has been pai d expenses by one of the school 
d i s t r i c t s which had rec e i v e d funds under the so c a l l e d 
impacted area b i l l s . As you know Des Holnes County 
has a large f e d e r a l ordnance p l a n t w i t h i n I t s area 
and as a r e s u l t of the l o c a t i o n o f that p l a n t here 
has r e c e i v e d s u b s t a n t i a l f e d e r a l a i d s i n c e 19** 1 which 
a i d has been d i s t r i b u t e d to the a f f e c t e d school d i s t r i c t s . 

"The payments by the i n t e r e s t e d school d i s t r i c t of the 
expenses of the County Superintendent of Schools have 
come from the general fund. 
" W i l l you please advise us whether school funds r a i s e d 
by t a x a t i o n can be used by the school d i s t r i c t to 
advance l e g i s l a t i o n the passage of which would r e s u l t 
In s u b s t a n t i a l r e c e i p t of f e d e r a l funds by the school 
d i s t r i c t ? " 

In r e p l y t h e r e t o , we advise as f o l l o w s : 
i t Is fundamental that "school d i s t r i c t s are creatures of 

s t a t u t e w i t h o n l y those powers e x p r e s s l y conferred by s t a t u t e 
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or reasonably and n e c e s s a r i l y Implied as Incident to e x e r c i s e 
of a power or performance of a duty e x p r e s s l y conferred or 
imposed by s t a t u t e , " See S l i v e r Lake Cons. Sch, P i s t . v; 
garker, 238 Iowa 984, 29 N. W. 2d 214- Ind. Sch. S l s t . of 
Banbury v. C h r i s t i a n s e n , 242 Iowa 9 6 3 , % N. w. Zti zb3t L i n c o l n 
B i s t . v. ftedfleld D i s t , . 226 Iowa 298, 283 N. W. 881. I ? ; 
t h e r e f o r e , the d i s t r i c t In question has the power concerning 
which you i n q u i r e , i t must d e r i v e from the express p r o v i s i o n s 
of some s t a t u t e . 

A c a r e f u l examination of the s t a t u t e s d i s c l o s e s a p p r o x i 
mately fourteen d i f f e r e n t uses t o which the general fund of a 
school d i s t r i c t may be put. B r i e f l y , they are as follows-, 
s e c t i o n 268 .3 r e l a t e s t o payment of teachers' i n s t r u c t i o n to 
St a t e C o l l e g e of lowaj s e c t i o n 279 .25 r e l a t e s t o the purchase 
of Insurance, s u p p l i e s and textbooks} s e c t i o n 280.11 r e f e r s to 
payment f o r dental c l i n i c s ; s e c t i o n 282,20 r e l a t e s to the payment 
of t u i t i o n f e e s j s e c t i o n 290.4 r e l a t e s t o appeal c o s t s under 
Chapter 290? s e c t i o n 291 .13 a u t h o r i z e s use of the general fund 
by the e l e c t o r s } s e c t i o n 294,3 covers s t a t e a i d to the general 
fund and the use thereof f o r the b e n e f i t of the school d i s t r i c t } 
s e c t i o n 297 .10 r e f e r s to the r e n t a l of school property p a i d Into 
the general fund f o r the purchase o f needed s u p p l i e s ; s e c t i o n 
298.1 r e f e r s t o the o r d i n a r y expenses of the school d i s t r i c t 
based upon the per p u p i l c o s t ; s e c t i o n 298.22 r e l a t e s to 
In t e r e s t payments from the general fund; s e c t i o n s 301.1, 301.4, 
and 301.19 r e f e r to textbooks and expenditures t h e r e f o r from 
the general fund as they a f f e c t the school d i s t r i c t . 

One general p r o v i s i o n under Chapter 272 a u t h o r i z e s 
expenditures from the general fund to be used by the county super
intendent of schools under the d i r e c t i o n of the S t a t e Superintendent 
of P u b l i c I n s t r u c t i o n . Let us examine Chapter 272 -* you w i l l 
note that I t Is p r i m a r i l y designed f o r the purpose of ho l d i n g 
"teachers meetings, demonstration teaching or other f i e l d work 
f o r the improvement of I n s t r u c t i o n as may best f i t the needs 
of the p u b l i c schools In h i s county . . . ". (S e c t i o n 272.1, 
Code 1958), The primary reasoning behind Chapter 272 i s c l e a r l y 
found In 1922 O.A.G. a t page 273# wherein t h i s o f f i c e h e l d that 
the superintendent of schools could not r e c e i v e expenses from 
county funds f o r conventions or meetings o u t s i d e the s t a t e . 
However, i n an o p i n i o n issued in 1928 O.A.G. at page 55 , t h i s 
o f f i c e h e ld that where a school board designated a superintendent 
and a party of teachers to attend a convention o u t s i d e the 
s t a t e , the superintendent, being sent as a delegate of the 
board, was e n t i t l e d t o h i s expenses t h e r e f o r . 

Both of these opinions r e f e r t o "teachers meetings, demon
s t r a t i o n teaching or other f i e l d work f o r the Improvement of 
i n s t r u c t i o n as may best f i t the needs of the p u b l i c schools In 
h i s county," The f a c t s s t a t e d in your l e t t e r tend to i n d i c a t e 
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that the superintendent In h i t t r i p s t o Washington, D. C. 
was there t o promote l e g i s l a t i o n and not f o r the s p e c i a l 
purpose of repr e s e n t a t i o n of a school d i s t r i c t a t a pro* 
f e s s l o n a l "teachers meeting, demonstration teaching or 
other f i e l d work f o r the Improvement of I n s t r u c t i o n " , T h i s 
appears t o be the c r i t e r i a by which a superintendent i s 
e n t i t l e d t o compensation f o r h i s expenses. 

Th e r e f o r e , i n view of the foregoing a u t h o r i t y , we are 
co n s t r a i n e d t o hold that the county superintendent of school 
cannot r e c e i v e compensation from the school d i s t r i c t f o r 
expenses Incurred w h i l e he was in Washington 0 . C. f o r the 
purpose o f promoting l e g i s l a t i o n . 

Very t r u l y yours. 

THEQ&0R W, REHMANN, JR. 
A s s i s t a n t Attorney General 

TWR»bl 
ccs Paul Johnston, Supt, 

of P u b l i c I n s t r u c t i o n 



MOTOR VEHICLES; Examinations f o r d r i v e r ' s l i c e n s e — Section 
321,186, 1958 Code of Iowa, does not au t h o r i z e the Department 
of P u b l i c Safety to re q u i r e a p h y s i c a l examination of every 
new a p p l i c a n t f o r an operator's or chauffeur's l i c e n s e . 
(SNELL TO PESCH, COM'R, PUBLIC SAFETY, 11/22/61) #61-11-17 

November 22, 1961 

Mr, C a r l H. Pesch, Commissioner 
Department of P u b l i c Safety 
State Off ice B u i l d i n g 
L O C A L 
Pear Hr, Pesch: 

This Is t o acknowledge r e c e i p t of your recent l e t t e r in 
which you requested an op i n i o n r e l a t i n g to s e c t i o n 321.186, 
1958 Code of Iowa, and s t a t e d : 

"My f i r s t question has to do wi t h whether or not the 
'such f u r t h e r p h y s i c a l and mental examinations as the 
department f f n d s necessary to determine the a p p l i c a n t ' s 
f i t n e s s t o operate a motor v e h i c l e s a f e l y upon the 
highways', Is a c o n d i t i o n precedent to the departmental 
examination, or i s i t a c o n d i t i o n subsequent t o the 
departmental examination f o r new a p p l i c a n t s f o r opera
t o r s or chauffeurs l i c e n s e s ? f u r t h e r , would I t be 
w i t h i n the purview of t h i s s t a t u t e f o r t h i s department 
to requt'e every new a p p l i c a n t f o r an operator's or 
chauffeur's l i c e n s e t o submit himself t o a p h y s i c i a n 
of h i s choice f o r a p h y s i c a l examination-, the r e s u l t s 
of which would be presented to the Departmentof P u b l i c 
Safety and In the event of any p h y s i c a l d i s a b i l i t y or 
Impairment would be s u f f i c i e n t grounds f o r the depart
ment t o deny the issuance of an operator's or chauffeur's 
l i c e n s e t o such person who has a p h y s i c a l impairment or 
d l s a b l 1 I t y ? 

"You w i l l n o t i c e that s e c t i o n 321.177 s e t s f o r t h those 
persons whom t h i s department s h a l l not l i c e n s e , I 
would d i r e c t your p a r t i c u l a r a t t e n t i o n to subparagraph 7 
of t h i s s e c t i o n which s t a t e s 'to any person when the 
Commissioner has good cause t o b e l i e v e that such person 
by reason of p h y s i c a l or mental d i s a b i l i t y would not be 
able to operate a motor v e h i c l e w i t h s a f e t y upon the 
highways.' 

"This department i s s e r i o u s l y c o n s i d e r i n g r e q u i r i n g 
every new a p p l i c a n t f o r an operator's or chauffeur's 

/ 
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l i c e n s e t o be examined by a p h y s i c i a n of h i s choice 
t o determine whether such a p p l i c a n t , or a p p l i c a n t s , 
are p h y s i c a l l y capable of o p e r a t i n g a motor v e h i c l e -
wi t h s a f e t y upon the highways of t h i s s t a t e . " 
S e c t i o n 321.136, 1958 Code of Iowa, provides f o r the 

examination of new or incompetent operators of motor v e h i c l e s 
In the f o l l o w i n g languages 

"Examination of new or incompetent o p e r a t o r s . The 
department may examine every new a p p l i c a n t f o r an 
operator's or chauffeur's l i c e n s e or any person h o l d i n g 
a v a l i d o p e r a t o r s or chauffeur's l i c e n s e when the 
department has reason to b e l i e v e that such person may 
be p h y s i c a l l y or mentally incompetent to operate a 
motor v e h i c l e , or whose d r i v i n g record appears to the 
department t o j u s t i f y such an examination. Such 
examinations s h a l l be h e l d In every county w i t h i n 
periods not to exceed f i f t e e n days. It s h a l l include 
a t e s t of the a p p l i c a n t ' s e y e s i g h t , h i s a b i l i t y t o 
read and understand highway signs r e g u l a t i n g , warning, 
and d i r e c t i n g t r a f f i c , h i s knowledge of the t r a f f i c 
laws o f t h i s s t a t e , and s h a l l include an ac t u a l 
demonstration of a b i l i t y to e x e r c i s e o r d i n a r y and 
reasonable c o n t r o l in the oper a t i o n of a motor v e h i c l e 
and such f u r t h e r p h y s i c a l and mental examinations as 
the department f i n d s necessary to determine the 
a p p l i c a n t ' s f i t n e s s to operate a motor v e h i c l e s a f e l y 
upon the highways." 

In examining the h i s t o r y of t h i s s t a t u t e , It i s apparent that 
s i g n i f i c a n t changes have been made in tha language used by the 
l e g i s l a t u r e . The predecessor of s e c t i o n 321.186 In the 1935 
Code of Iowa was s e c t i o n 4960-dl4. That s e c t i o n from the 1935 
Code read as f o l l o w s t 

"Examination of a p p l i c a n t s . The department s h a l l 
examine every a p p l i c a n t f o r an operator's or chauffeur's 
l i c e n s e before Issuing any such l i c e n s e , except as 
otherwise provided in s e c t i o n 4960-dl5. The department 
s h a l l examine the a p p l i c a n t as t o h i s p h y s i c a l and 
mental q u a l i f i c a t i o n s to operate a motor v e h i c l e in 
such manner as not to j e o p a r d i z e the s a f e t y of persons 
or property and as to whether any f a c t s e x i s t which 
would bar the issuance of a l i c e n s e under s e c t i o n s 
496G-d5 to 4960-d9, i n c l u s i v e , but such examination 
s h a l l not Include i n v e s t i g a t i o n of any f a c t s other 
than those d i r e c t l y p e r t a i n i n g to the a b i l i t y of the 
a p p l i c a n t to operate a motor v e h i c l e w i t h s a f e t y , or 
other than those f a c t s d eclared to be p r e r e q u i s i t e 
to the issuance of a l i c e n s e under t h i s act*," 
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S e c t i o n 496Q~dl5, which Is r e f e r r e d to In the above 
s t a t u t e , provided f o r the waiver of examination on renewal, 
and s t a t e d ; 

"The Department may in I t s d i s c r e t i o n waive the 
examination of any person a p p l y i n g f o r the renewal 
of an operator's or chauffeur's l i c e n s e issued under 
t h i s a c t . " 

Sections 4960-d5 t o 4960-d9 r e f e r r e d to i n s e c t i o n 4960-dl4 
a p p l i e d r e s p e c t i v e l y to the l i c e n s i n g of minors, a person whose 
l i c e n s e had been suspended, h a b i t u a l drunkards, mental 
incompetents, and p h y s i c a l incompetents. 

The use of the word " s h a l l " by the l e g i s l a t u r e i n the 
f i r s t sentence of s e c t i o n 4360-d14 i s s i g n i f i c a n t . The word 
" s h a l l " when addressed to p u b l i c o f f i c i a l s In a s t a t u t e has 
been h e l d to be m a n d a t o r C i t y of Newton v. Bd. of Supv. 
of Jasper Co.. 135 Iowa 30, 112 N. W. 127 (1907). Thus, i t Is 
c l e a r that the l e g i s l a t u r e , by s e c t i o n 496G-dl4, not only 
granted the a u t h o r i t y to the Department of P u b l i c Safety but 
d i r e c t e d I t to examine every a p p l i c a n t f o r an operator's 
or chauffeur's l i c e n s e as to h i s p h y s i c a l and mental q u a l i 
f i c a t i o n s to operate a motor v e h i c l e . 

The language used In s e c t i o n 4960-dl4 was changed by the 
47th General Assembly, which repealed in i t s e n t i r e t y the 1935 
motor v e h i c l e law contained in Chapter 251 of the 1935 Code of 
Iowa, and enacted a s u b s t i t u t e t h e r e f o r . The Iowa Court has 
s t a t e d that a s t a t u t e Is t o be judged from I t s language and, 
on o c c a s i o n , a i d to such c o n s t r u c t i o n may be had from i t s 
h i s t o r y . See Bowman v. C i t y of Pavenport. 243 Iowa 1135, 
53 N. W. 2d 249, 254 (1952). The s u b s t i t u t e s t a t u t e enacted 
by the 47th General Assembly provided f o r examination of new 
a p p l i c a n t s i n the f o l l o w i n g language: 

"Examination of new a p p l i c a n t s . The department may 
examine every new a p p l i c a n t t o r an operator's or 
chauffeur's l i c e n s e . Such examination s h a l l be held 
In the county where the a p p l i c a n t r e s i d e s w i t h i n not 
more than f i f t e e n days from the date a p p l i c a t i o n i s 
made, i t s h a l l Include a t e s t of the a p p l i c a n t ' s 
e y e s i g h t , h i s a b i l i t y to read and understand highway 
si g n s r e g u l a t i n g , warning, and d i r e c t i n g t r a f f i c , h i s 
knowledge of the t r a f f i c laws of t h i s s t a t e , and s h a l l 
Include an a c t u a l demonstration of a b i l i t y to e x e r c i s e 
o r d i n a r y and reasonable c o n t r o l in the operation of 
a motor v e h i c l e and such f u r t h e r p h y s i c a l and mental 
examination as the department f i n d s necessary t o 
determine the a p p l i c a n t ' s f i t n e s s t o operate a motor 
v e h i c l e s a f e l y upon the highways." 
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An examination of t h i s s t a t u t e r e a d i l y reveals a 
s i g n i f i c a n t change, i n that the l e g i s l a t u r e , in the f i r s t 
sentence, changed the word " s h a l l * * t o the word "may". 
G e n e r a l l y , the word "may" In a s t a t u t e i n d i c a t e s permission 
o n l y , and confers d i s c r e t i o n , unless the cont r a r y i s c l e a r l y 
I ndicated by the context of the s t a t u t e . See Bechtel v . B d . 
of Sup v. of Winnebago County, 217 Iowa 251, 251 H. W. b33 
U 9 3 4 ) . i t has a l s o been s t a t e d , i n State ex r e l . Wright v. 
Iowa State Board of Health. 233 Iowa &7?, 10 N. W. 2d 5bl» 
5 « i\*Wt 

" i t i s true that the word 'may' I s , in the f i e l d of 
s t a t u t o r y c o n s t r u c t i o n , sometimes given the meaning 
of "must 1 or ' s h a l l 1 , but i t i s a l s o t r u e that t h i s 
meaning w i l l never be a s c r i b e d t o i t unless i t i s 
necessary to giv e e f f e c t to the c l e a r p o l i c y and 
i n t e n t i o n of the l e g i s l a t u r e . " 

I t would seem t h a t , in s p e c i f i c a l l y changing the word " s h a l l 1 

used in a s t a t u t e to the word "may", the l e g i s l a t u r e intended 
that the Department no longer be commanded to examine every 
new a p p l i c a n t for, an operator's or chauffeur's l i c e n s e , but 
that I t be granted the d i s c r e t i o n t o do so. This d i s c r e t i o n 
In the Department of P u b l i c Safety appears to have been somewhat 
more r e s t r i c t e d by the enactment of the 48th General Assembly. 
That l e g i s l a t u r e granted to the Department the a d d i t i o n a l 
a u t h o r i t y t o examine persons h o l d i n g a v a l i d operator's or 
chauffeur's l i c e n s e , as w e l l as new a p p l i c a n t s ; but added the 
pr o v i s o that the Department had t h i s a u t h o r i t y when I t had 
reason to b e l i e v e that such person may be p h y s i c a l l y or 
mentally incompetent to operate a motor v e h i c l e . Chapter 121, 
s e c t i o n 79, taws of the 48th General Assembly, thus provided 
as f o l l o w s * 

"The department may examine every new a p p l i c a n t f o r an 
operator's or chauffeur's l i c e n s e o r any person h o l d i n g 
a v a l i d operator's or chauffeur's l i c e n s e when the 
department has reason to b e l i e v e that such person may 
be p h y s i c s ! l y or mentally Incompetent t o operate a 
motor v e h i c l e . Such examinations s h a l l be held in 
every county w i t h i n periods not to exceed f i f t e e n days. 
It s h a l l include a t e s t of the a p p l i c a n t ' s e y e s i g h t , 
h i s a b i l i t y to read and understand highway signs 
r e g u l a t i n g , warning, and d i r e c t i n g t r a f f i c , h i s know
ledge of the t r a f f i c laws of t h i s s t a t e , and s h a l l 
include an ac t u a l demonstration of a b i l i t y to e x e r c i s e 
o r d i n a r y and reasonable c o n t r o l i n the opera t i o n of a 
motor v e h i c l e and such f u r t h e r p h y s i c a l and mental 
examinations as the department f i n d s necessary to 
determine the a p p l i c a n t ' s f i t n e s s to operate a motor 
v e h i c l e s a f e l y upon the highways." 
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I t may be seen that s e c t i o n 321.186 of the 1953 Code of Iowa 
i s s u b s t a n t i a l l y the same as the quoted enactment by the 48th 
General Assembly. An a d d i t i o n to the enactment by the 48th 
General Assembly was made by the 50th General Assembly, which 
granted t o the Department the a u t h o r i t y t o examine a person 
whose d r i v i n g record appears to j u s t i f y such an examination. 

This study of the l e g i s l a t i v e h i s t o r y of s e c t i o n 321.186 
i n d i c a t e s t h a t , although the Department was commanded by the 
l e g i s l a t u r e at one time to examine every app!leant f o r an 
operator's or chauffeur's l i c e n s e as to h i s p h y s i c a l and 
mental q u a l i f i c a t i o n s , such Is not now contemplated under 
s e c t i o n 321.186. Section 321.186 now makes such examinations 
dependent upon whether the Department has reason to b e l i e v e 
t h a t an a p p l i c a n t may be p h y s i c a l l y or mentally incompetent 
to operate a motor v e h i c l e . 

The l e g i s l a t u r e ' s use o f the s i n g u l a r word "person" in 
s e c t i o n 321*186 f u r t h e r i n d i c a t e s the l e g i s l a t i v e i n t e n t that 
t h i s a u t h o r i t y granted t o the Department of P u b l i c Safety t o 
r e q u i r e p h y s i c a l and mental examinations of an a p p l i c a n t should 
be e x e r c i s e d on an I n d i v i d u a l b a s i s . G e n e r a l l y , words that 
are used i n a s t a t u t e are to be given t h e i r usual and common1y-
used meaning, unless i t i s p l a i n from the s t a t u t e that a d i f f e r e n t 
meaning i s intended. See Patterson v. Iowa Sonus Board, 246 iowa 
1087, 71 N. W. 2d 1, 7 ( 1 9 5 5 T — I t should be noted that the 
l e g i s l a t u r e has been c o n s i s t e n t by I t s use of the s i n g u l a r word 
"person" i n s e c t i o n 321.177(7), t o which you r e f e r . That s e c t i o n 
provides that the Department s h a l l not Issue a l i c e n s e to any 
person when the Commissioner has good cause to b e l i e v e that such 
person, by reason of p h y s i c a l o r mental d i s a b i l i t y , would not be 
able to operate a motor v e h i c l e w i t h s a f e t y on highways. 

Thus, in answer t o your f i r s t q u e s t i o n , the phrase in 
s e c t i o n 321.186, "such f u r t h e r p h y s i c a l and mental examinations 
as the department f i n d s necessary to determine the a p p l i c a n t ' s 
f i t n e s s to operate a motor v e h i c l e s a f e l y upon the highways", 
i s a c o n d i t i o n subsequent to the determination that a s p e c i f i c 
person should be so examined by the Department, i t f o l l o w s , 
t h e r e f o r e , that your subsequent question must be answered in 
the negative. 

Very t r u l y yours, 

BMS:bl 

BRUCE M. SNElX, JR. 
A s s i s t a n t Attorney General 



SCHOOLS* D i s p o s i t i o n of schoolhouse Under s e c t i o n 297,20 
Code 1958, the school d i s t r i c t has no duty to f i l l the hole 
l e f t when a school house has been removed by a t h i r d p a r t y . 
The p r o v i s i o n s of s e c t i o n 297.15 et seq. are mandatory upon 
the s c h o o l t t i s t r i c t and cannot be bypassed. 
(REHMANN TO RASCHE, CLINTON CO. ATTY. , 11/22/61) #61-11-19 

November 22, 1961 

Mr. Simon W. Rasche, J r . 
C l i n t o n County Attorney 
Courthouse 
C l i n t o n , Iowa 
Dear Mr. Rasche: 

Reference i s made to your l e t t e r of October 17, 1961 
In which you set out several f a c t s r e l a t i n g t o the s a l e of 
school b u i l d i n g s as w e l l as the duty of the school board to 
a landowner in the event a b u i l d i n g i s removed instead of 
being s o l d w i t h the r e a l e s t a t e . More s p e c i f i c a l l y , you 
propound the f o l l o w i n g q u e s t i o n s , to w i t : 

"{1} Based upon these f a c t s , i f a school d i s t r i c t 
s e l l s a b u i l d i n g located on r e a l e s t a t e that r e v e r t s 
t o the then owner of the r e a l e s t a t e by v i r t u e of a 
r i g h t o f r e v e r s i o n contained i n the deed, does the 
school d i s t r i c t have to f i l l the holes l e f t by v i r t u e 
o f the removal of the b u i l d i n g , and cave i n the 
foundations? 

"(2) Does a school d i s t r i c t have to f o l l o w the 
s t a t u t o r y p r o v i s i o n s o f Sections 297.15 and r e l a t e d 
s t a t u t e s in the s a l e of school houses where the under
l y i n g r e a l e s t a t e Is owned by the then owner of the 
land by v i r t u e of a r e v e r s i o n contained i n a deed 
a t the time the r e a l e s t a t e was o r i g i n a l l y conveyed 
t o the School d i s t r i c t , or does the School d i s t r i c t 
have the a u t h o r i t y and power to by-pass Sections 
297.15 and r e l a t e d s t a t u t e s , and s e l l s a i d b u i l d i n g s 
by p u b l i c a u c t i o n without f o l l o w i n g the p r o v i s i o n s o f 
these s t a t u t e s ' 5 * 

In r e p l y t h e r e t o , we advise as f o l l o w s ; 
The Supreme Court has never had the o p p o r t u n i t y t o 

d i s c u s s the problem presented in your f i r s t q u e s t i o n , nor 
was the advertisement enclosed w i t h your l e t t e r e x p l i c i t 
as t o the d u t i e s of the r e s p o n s i b l e p a r t i e s * Therefore, 
general law r e l a t i n g to t h i s subject must be r e l i e d upon In 
order to f i n d your answer. 
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Your a t t e n t i o n Is d i r e c t e d t o 87 t * J . S., Trustees 
§ 122, page 1082, wherein I t s t a t e s : 

" T i t l e and possession do not warrant a recovery 
f o r property severed I f I t has been s o l d t o a 
t h i r d person, Possession and e q u i t a b l e t i t l e i n 
the p l a i n t i f f do not a u t h o r i z e a recovery of the 
damage f o r i n j u r y to the f r e e h o l d . Possession of 
the land under a c o n t r a c t f o r purchase does not 
warrant a recovery of the damages f o r any i n j u r y 
t o the f r e e h o l d . " 
from the foregoing a u t h o r i t y , i t would appear t h a t where 

a school d i s t r i c t c o n t r a c t s w i t h separate p a r t i e s , one f o r 
the removal of the schoolhouse which, under such circumstances, 
i s personal property i n nature, and the other f o r the s a l e 
of the property t o the r e v e r s i o n a r y I n t e r e s t , no recovery can 
be had by the person h o l d i n g the f r e e h o l d , e i t h e r from the 
person severing the schoolhouse or from the school d i s t r i c t . 
A u t h o r i t y f o r the support of such a view can be found In the 
case of Southern Railway Co. v. E t h r l d g e . 108 Ga. 121, 33 
s. e. sstn ~ 

Thus, i n answer to your f i r s t q u e s t i o n , the school d i s t r i c t 
has no duty t o f i l l the hole l e f t by the removal of a school 
b u i l d i n g from the f r e e h o l d . We w i l l not comment as t o the 
1 i a b l 1 I t y which might be incurred as an a t t r a c t i v e nuisance by 
the person so removing the school b u i l d i n g , which Is of no 
concern t o the school d i s t r i c t s i n c e they have disposed of any 
o r a l l I n t e r e s t they may have had In the property. 

The p r o v i s i o n s tar the l i q u i d a t i o n of property owned by 
the school d i s t r i c t are c l e a r l y s e t out by s e c t i o n s 297.1$ to 
297 .25 i n c l u s i v e . Sections 297*22 through 297.24 are s p e c i f i c 
l e g i s l a t i o n r e l a t i n g to the s a l e of c e r t a i n property under 
c e r t a i n s t a t u t o r y c o n d i t i o n s without the approval of the 
e l e c t o r s as provided In s e c t i o n 278,1, Code 1958. Sections 
297.15 through 297 .20 i n c l u s i v e are general p r o v i s i o n s r e l a t i n g 
to the d i s p o s a l of r u r a l school p r o p e r t y , being m o d i f i e d , however, 
to the extent that the p r o v i s i o n s of s e c t i o n 297,22 et scq. as 
set out above r e l a t e t o the s p e c i a l d i s p o s i t i o n of property 
under c e r t a i n circumstances. Whether the p r o v i s i o n s of s e c t i o n 
297.15 or s e c t i o n 297.22 are f o l l o w e d i s Immaterial, provided 
t h a t the s t a t u t o r y a u t h o r i t y found thereunder Is complied w i t h . 

As r e c e n t l y as 1954, the Supreme Court of the S t a t e of 
Iowa, consenting on the d i s p o s i t i o n of school property, noted 
t h i s i n the case of Suck v. Benton Twp., 246 iowa 1, 8, 66 N, W, 
2d 434, as f o l l o w s ; 
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"That t h i s p r o p o s i t i o n i s sound there can be no 
doubt. The s t a t u t e s i n v o l v e d h e r e i n are f o r the 
p u b l i c b e n e f i t and are mandatory, not merely 
d i r e c t i o n a r y . " {emphasis ours) 

The f a i l u r e of a school d i s t r i c t t o comply w i t h t h i s s t a t u t o r y 
mandate would render any purported s a l e v o i d and any conveyance 
thereunder i l l e g a l . 

Thus, In answer t o your second q u e s t i o n , i t i s mandatory 
tha t the school d i s t r i c t f o l l o w the p r o v i s i o n s of s e c t i o n s 
297.15 e t seq. or s e c t i o n 297,22 e t seq* i n the d i s p o s i t i o n of 
any property owned by the school d i s t r i c t . 

Very t r u l y yours, 

THE0OQR W, REHMANH, JR. 
A s s i s t a n t Attorney General 

TWRibl 
c c i Paul Johnston, Supt., 

P u b l i c I n s t r u c t i o n 



SCHOOLS: T u i t i o n School d i s t r i c t s can o n l y incur l i a b i l i t y 
to pay t u i t i o n based upon the s t a t u t o r y duty Imposed upon them 
under s e c t i o n 282,7. when such 1 1 a b i 1 i t y occurs I t must be 
taken i n t o c o n s i d e r a t i o n In the d i v i s i o n of assets and l i a b i l i t i e s 
under s e c t i o n 275.28. 
(REHMANN TO CADY, FRANKLIN CO.- ATTY., 11/22/61) #61-11-18 

November 22, 1961 

Hr, G, A. Cady 
F r a n k l i n County Attorney 
Hampton, Iowa 
Dear Mr. Cady-

Reference Is made to your l e t t e r of June JO, 1961, 
wherein you s t a t e the f o l l o w i n g * 

"The ChapIn Independent School D i s t r i c t designated 
the Hampton School as the school f o r attendance f o r 
students of t h i s d i s t r i c t . At t h a t time there were 
two s p e c i a l d e signations granted, a u t h o r i z i n g students 
of the d i s t r i c t to go to S h e f f i e l d . These r e l a t e d t o 
grade school students. Three grade school students 

) went to the S h e f f i e l d D i s t r i c t , which Is the d i s t r i c t 
that they r e c e i v e d s p e c i a l d e s i g n a t i o n to a t t e n d , and 
on or about March 1, 1961, nine a d d i t i o n a l students 
moved Into the d i s t r i c t , and a l l of them attended 
the S h e f f l e l d * C h a p l n School without having obtained 
s p e c i a l d e s i g n a t i o n , and the question has now a r i s e n 
as t o whether or not the ChapIn Independent School 
D i s t r i c t has t o pay the t u i t i o n and/or t r a n s p o r t a t i o n 
f o r these students who are i n f a c t attending a school 
other than that designated. 
"Out of the nine who have attended the S h e f f i e l d -
Chap 1n School, there are f o u r high school students 
and f i v e grade school students, and i would l i k e to 
know i f under Section 282.7 there Is a d i f f e r e n c e as 
to the r e s p o n s i b i l i t y of the school d i s t r i c t f o r 
payment of th© t u i t i o n and t r a n s p o r t a t i o n of high 
school or grade school students. 
"One remaining question e x i s t s , and t h i s r e l a t e s to 
the o b l i g a t i o n of the d i s t r i c t t o pay f o r the t u i t i o n 
and t r a n s p o r t a t i o n of s a i d students. The Chapin 
Independent School D i s t r i c t , due t o a r e o r g a n i z a t i o n , 
has now been absorbed by the Hampton D i s t r i c t and 
S h e f f i e l d D i s t r i c t , and the assets and l i a b i l i t i e s are 
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to be d i v i d e d or* J u l y 10th. t he question which 
we have i s t h i s : In the event t h a t your answer t o 
the above question i s i n the" a f f i r m a t i v e , so that " 
the ChapIn D i s t r i c t i s o b l i g a t e d to pay both f o r 
the students who attended the designated d i s t r i c t 
and other students who attended the non-designated 
s c h o o l , how Is the amount t o be d i v i d e d , s i n c e there 
i s not a s u f f i c i e n t amount In the tr e a s u r y t o pay 
the e n t i r e amount due, but there Is o n l y enough*to 
pay f o r the students who attended the designated 
school and the high school students who attended 
the non-designsted s c h o o l . " 

In r e p l y t h e r e t o , we advise as f o l l o w s : 
I t i s a matter of long J u d i c i a l standing and common 

knowledge t h a t , before a school d i s t r i c t can incur a l i a b i l i t y 
f o r the payment of t r a n s p o r t a t i o n or t u i t i o n , there must be 
a corresponding s t a t u t o r y duty placed upon the school d i s t r i c t 
i n order to accomplish t h i s end. This i s c l e a r l y s t a t e d in 
the case of Permit v. Sergeant B l u f f Cons. Sch. D i s t . , 220 Iowa 
344, 261 N. W. fc>3&« Once a s t a t u t o r y duty i s imposed upon a 
school d i s t r i c t , I t must In turn respond t o the mandate of the 
General Assembly f o r the purpose f o r which the express i n t e n t 
was made. This b a s i c concept Is dis c u s s e d g e n e r a l l y In the 
f o l l o w i n g cases: S t i v e r Lake Cons. Sch. D i s t . v. Parker, 238 
Iowa 984, 29 N.W. Zd 21<»; >nd. Sch. D i s t . of Danbury v. 
C h r i s t i a n s e n . 242 Iowa 963,' 49 N.W. 2d 265; L i n c o l n D i s t . v. 
ftedfleld DtTt., 226 Iowa 298, 283 N.W. 881. 

S p e c i f i c reference i s made to s e c t i o n 282.7, which p r o v i d e s , 
to w i t J 

"Attending i n another c o r p o r a t i o n — payment. The 
board of d i r e c t o r s i n any school d i s t r i c t may by record 
a c t i o n d i s c o n t i n u e any or a l l of I t s school f a c i l i t i e s . 
When such a c t i o n has been taken, the board s h a l l designate 
an appropriate approved p u b l i c school or schools f o r 
attendance. T u i t i o n s h a l l be p a i d by the re s i d e n t 
d i s t r i c t as re q u i r e d In s e c t i o n 279*18 and s e c t i o n 
282,20 f o r a l l p u p i l s a t t e n d i n g designated s c h o o l , 
choice and be e n t i t l e d to t u i t i o n , but must attend 
school designated f o r attendance t o q u a l i f y f o r 
t r a n s p o r t a t i o n . Designations s h a l l be made as provided 
in chapter 285." 
Your a t t e n t i o n Is i n v i t e d to the case of Ind. Sch. D i s t . 

of Danbury v. C h r i s t i a n s e n . 242 Iowa 963, 49 N.W. "2d 563, which 

school of 
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holds that a school d i s t r i c t Is l i a b l e f o r the t u i t i o n of a l l 
i t s p u p i l s which are sent t o another d i s t r i c t , and the county 
t r e a s u r e r i s under a mandatory duty to t r a n s f e r those funds 
from the debtor d i s t r i c t to the c r e d i t o r d i s t r i c t . However, 
such a c t i o n could be enjoined If the c l a i m of the c r e d i t o r 
d i s t r i c t i s I l l e g a l , Thus, In order t o have a l e g a l c l a i m 
a g a i n s t the sending d i s t r i c t , the sending d i s t r i c t must have 
done two things? 1, d i s c o n t i n u e d i t s f a c i l i t i e s by record 
a c t i o n , and 2. designated an a p p r o p r i a t e approved p u b l i c 
school f o r attendance. 

In answer to your f i r s t q u e s t i o n , t h e r e f o r e , the school 
d i s t r i c t does have the s t a t u t o r y duty t o pay the t u i t i o n 
c l a ims of a l l students who r e s i d e w i t h i n the school d i s t r i c t , 
provided such claims are l e g a l . The sending d i s t r i c t i s l i a b l e 
f o r t u i t i o n and t r a n s p o r t a t i o n of elementary students and of 
high school students a t t e n d i n g the designated s c h o o l . In cases 
where high school students attend d i s t r i c t s other than the one 
designated, the sending d i s t r i c t would be l i a b l e f o r only the 
t u i t i o n o f s a i d p u p i l and no l i a b i l i t y would be Incurred f o r 
the c o s t s of t r a n s p o r t a t i o n . Thus, a c r e d i t o r d i s t r i c t may 
compel the county treasu r e r to t r a n s f e r funds of the sending 
d i s t r i c t t o the c r e d i t o r d i s t r i c t ; however, i f the s t a t u t o r y 
p r o v i s i o n s set out above are not met, the debtor d i s t r i c t 
could e n j o i n the t r a n s f e r of the funds because the c l a i m would 
be 111egal. 

In answer to your second q u e s t i o n , regarding the d i v i s i o n 
of a s s e t s and l i a b i l i t i e s under the p r o v i s i o n s of s e c t i o n 
2 7 5 . 2 8 , o n l y those l i a b i l i t i e s which are l e g a l l y Incurred by 
m school d i s t r i c t can be considered In such d i v i s i o n of assets 
and l i a b i l i t i e s . I t would appear from the f a c t s presented In 
your l e t t e r t h a t , because the students i n question d i d not 
r e c e i v e s p e c i a l d e s i g n a t i o n , the debtor d i s t r i c t would be 
l i a b l e o n l y f o r t u i t i o n and not f o r t r a n s p o r t a t i o n of those 
h i g h school students who attended the high school d i s t r i c t 
other than the one designated by the debtor d i s t r i c t . With 
regard to the f i v e students who attended the elementary s c h o o l , 
the sending d i s t r i c t has a s t a t u t o r y o b l i g a t i o n to pay. 
However, due to the f a i l u r e to o b t a i n a s p e c i a l d e s i g n a t i o n , 
no l e g a l l i a b i l i t y Is imposed upon the sending d i s t r i c t f o r 
the payment of t h i s t u i t i o n , 

Yours very t r u l y , 

THE ODOR Vf. REHMANN, JR. 
A s s i s t a n t Attorney General 

TWRibl 
c c j Paul Johnston, Supt. 

of P u b l i c I n s t r u c t i o n 



BEaMHr Powers - Dept. of Bealtfa - jurisdictional limitations. 
Byjesses o i flttutety (Chspter* 135, 332) end constitutional 
liaitnUoas, (Chspter 1 of the Code end Preanble ef the constitution 
of tiit State ef Iowa) the Bepertoeat ef BeeltH i t without authority to 
authorise or poroit the construction, maintenance awl operation of a 
sewage treets»at plant witWn the state for the use and benefit ef e 
foreign uunicipality. 
(BIANCO TO ZIMMERER, COM'R. PUB. HEACTH, 11/27/61) #61-11-22 

^oveaber 27, 1961 

Stimai C. zttsmvtv, »• D., ft. l i . 
Co&atssioae? of i'ablic ileal th 
L O C A L 

Attention: Paul Koeser, Director 
Sosr Sirs; 

Reference is atde- to letter under date of October 2T, 1%1 
addressed to Mr. Bourn by f. A. F t i i p i , Director, SMireinefttal 
Health Services far the State of Nebraska, requostiag permission to 
construct s sewage treating pisat 00 the lorn side of the Missouri 
river, for the use sad benefit ef the city ef Nebraska City, Hebrssks, 
m to which yos request sdrlee m to the authority of tha ttepsrtaavt 
of lie&lth to Issue suefc perelt. 

la reply thereto m wald odvise that It i s ear considered 
cpicica that the depsrtasnt leeks jurisdiction to Issue smh pereit 
for the following reaso&et 

Oader tfca provisions of Section 33S. 3 t2>, oenstles have poor * 
**?e aa&e such rules sot Inconsistent Kith lm» as i t ©ay deem 
aeeosssry for i t s o»a goverowot, the transaction of business, 
and the presersatlas of order,1* - snoaa soay ether specific 
posers, ioolutlie0 sosiuf posers, regelating location sad use of 
strsetttres, eta. Also boards ef supervisors hove jurisdiction 
ef the incorporation sad estshlishcseat of sanitary districts as 
provided by Chapter 3$8 ef the Code, efclch lactiedos the construction, 
»siatoBsaoe end opsratlos of seasge treatment pleats sad systems. 
fiowevor, under Section 135.26, i t is tmlsKfai to construct, 

last o i l or taodlfy say despo&ai systea without f i r s t securing 0 
written pemsit from the <&p«*iisemt of health. 

Nebraska city, nhioh Is seeking a perssit i s , of course, located 
beyond the territorial Holts of the state of lows, i . e. on the nest 
bmk of the Missouri Elver, the rasters boundary of the State of lm& 
at that point feeing the middle of the stale channel of the river. 

The dspsrtcest of health, ss as adsisistrotivo egoney of the 
etnte; i t s jarlsdietlon is eossteosive with ths jurisdiction of the 
state. 



S&aund 6. Ztm*z*v%,iU K, I. B. -2- Hovasaber 27 1961 

what i® the jurisdiction of tha efcate with respect to the 
above a*tt«r? 

It has ho«n 6ai4 that i t is.not the policy ef a state to 
pise* limitations OR tha power and oeana of maintaining its own 
assistance. tSea Teget v. Lasabach, 226 leva 1346, 286 IS. v̂. 522* 
123 A. L. R. 392) 

The state has power to control i t s internal affairs ane to 
prescribe such iat#s as are proper for tha goverwaent of i t s 
citieenry, and to adopt a general policy of ita own respecting 
tha health, social welfare, and education of ita citi&ens, 
provided such lave do not contravene tha provisions of the 
federal or state constitutions. <State v. i'arteie, 191 Iowa 
IC60,10&7, l&l «. W. 508) 

what affect the establishment and operation of a aewage 
treatment plant in tha State of Iowa, for the usa and benefit; 
of « £orei$n municipality upon tha haalth and welfare of tha 
citizens of Iowa cannot ba foreseen or clraMwcribed without 
some weans of jurisdiction and regulation. 

She sovereign powers of the state cannot and coea mi extend 
beyond ita territorial border*. 

I t has b4an so bald in tha early caee of Mississippi and 
K, U Co. v. ward, Cta&2), 67 U. 8. 485, 2 filcck ASS, 17 L, 80. 
311. 

*hie case was followed, in tha cast o£ Gilbert v. Eoiine 
Water Slower and Kfg. On.-US66) If Iowa 319, enunciating tha 
principles governing the state* jurisdiction involving' property 
out of, or beyonc ita territorial iiialts, wherein i t was he Ids 

The concurrent jurisdiction ef tha state* of Illinois and Iowa 
over the Mississippi river (and this also applies to Iowa and Nebraska 
as to the Missouri river) attaches So eases, either c i v i l or criadlnal, 
arising out o£ tha cosaaerce of such- river; but does not authorise 
tha court* of Iowa to abata a nuisance established and existing in 
said river on tha Illinois aide of the stain channel. Under this 
rula tha mm would be true an to nuisances on tha itabresfca ai«e 
of the Missouri rivar. the court used this $»ertlnent language to 
esnpiify tha rule: 

MHcw, while i t la, of course, not ciaiised that the laws of 
this State would have any inherent authority beyond the 
jurisdiction of the State, or that our law* can bind or alfaet 
property oat of or beyond our territorial i i o i t a , i t i s instated 
that this property, or that this alleged nuisance, is m situ
ated that either State may direct the manner of Its use, 
and order i t * reecvai or abatement i f found to be of the 
character charged. That the courts of Illinois might no 
this, there iff, course, no doubt, Uxt the elate ie, that 
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our court* have the seae concurrent right, an tha cc*»-
niaiat of on* ef our citisaxts, vlaos* property, situated 
within our jurisdiction, i t injured by tha alleged unlawful 
obatruction. We do not believe, however, that the acta 
and constitutional provision* referred to Include cases"like 
that now before ua." 

therefore i t i e onr opinion that the departoent of health i s 
without authority to authorize or permit the construction, tnelntenanca 
and operation of a sewage treatment plant within the State for the use 
an<2 benefit ef a foreign municipality by reason o i statutory ami 
constitutional limitations. 

Yours trul y . 

.'•iieistant Attorney Gen&r&l 



COUNTIES AND COUNTY OFFICERS: Q u a l i f i c a t i o n of Deputy Assessor. 
A Deputy County Assessor has no independent or o r i g i n a l s t a t u s , 
and in order to q u a l i f y f o r appointment to such o f f i c e under a 
new Assessor i s required to pass examination required by Section 10, 
Chapter 291, Acts of the 59th G.A. 

November 28, 1961 

Mr. E a r l £. Hoover 
Clay County Attorney 
Spencer, Iowa 
Dear Hr. Hoover: 

This w i l l acknowledge r e c e i p t of yours of the 2nd, 
i n s t . , i n which you submitted the f o l l o w i n g : 

"We have a new county assessor t a k i n g 
o f f i c e Jan. 1, 62. The woman who has 
been deputy assessor, and i s Sti 11 so 
a c t i n g , took the examination f o r assessor 
and passed i t , but was not s e l e c t e d as 
assessor. The new assessor wants her f o r 
a deputy and my question i s : does she have 
to take the Deputy Assessor's Examination? 
"Does i t make any d i f f e r e n c e whether she 
has j u s t passed the Assessor Examination 
t h i s f a l l ? 
" I t h i n k the assessors would l i k e t h i s 
matter c l a r i f i e d . " 

In reply thereto, I advise as f o l l o w s . 
The s t a t u s of deputies g e n e r a l l y i s set f o r t h in k3 

Am. Ju r , t i t l e P u b l i c O f f i c e r s , paragraph 460, as f o l l o w s : 

"§ 460. Generally: D e f i n i t i o n s and d i s 
t i n c t i o n Among the p r i n c i p a l aides to 
p u b l i c o f f i c e r s are deputies and a s s i s t a n t s . 
The two are by no means the same or equiva
l e n t , and the two words are not l e g a l l y 
synonymous. An a s s i s t a n t i s one who a i d s , 
helps, or a s s i s t s , while a deputy i s a person 
appointed to act f o r another, a s u b s t i t u t e 
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or delegate who a c t s o f f i c i a l l y f o r h i s 
p r i n c i p a l . Another d i s t i n c t i o n sometimes 
pointed out i s that an a s s i s t a n t may or 
may not be sworn, while 'deputy* implies 
only the sworn c l a s s . The former i s the 
more comprehensive of the two words and 
includes the l a t t e r w i t h i n i t s reach, but 
the person described thereby Is u s u a l l y 
more c l e r i c a l than otherwise, w h i l e the 
l a t t e r may do anything that h i s p r i n c i p a l 
may do. And w h i l e m i n i s t e r i a l a c t s may 
be delegated by an o f f i c e r or board to 
' a s s i s t a n t s ' whose employment i s a u t h o r i z e d , 
they do not have the s t a t u s of deputies to 
whom q u a s i - j u d i c i a l f u n c t i o n s may be dele
gated. A deputy i s a person appointed as 
the s u b s t i t u t e of another and empowered to 
act f o r him in h i s name and behalf in a l l 
matte'rs in which the p r i n c i p a l may a c t . His 
p r i n c i p a l i s responsible f o r h i s a c t s , he 
i s removable at th© pleasure of h i s p r i n c i p a l , 
and h i s a u t h o r i t y ceases at the l a t t e r ' s 
death or d i s q u a l i f i c a t ion. L e g i s l a t i v e 
a u t h o r i z a t i o n f o r the appointment of a 
'deputy' does not create or a u t h o r i z e the 
appointment of an ' a s s i s t a n t ' 

With these general observations in mind of the le g a l 
s t a t u s of deputies, examination of Chapter 291, Acts of the 
58th General Assembly to determine whether these p r i n c i p l e s , 
in p a r t or in whole, are a p p l i c a b l e to the o f f i c e of deputy, 
i s p e r t i n e n t . In that aspect, i t appears that: (1) The power 
of appointing a deputy assessor i s vested i n the assessor from 
a l i s t of e l i g i b l e persons f o r such o f f i c e , provided by the 
Examining Board, Such e l i g i b i l i t y i s f o r a p e r i o d of two years 
from the aate of examination. (2) While the term of o f f i c e of 
the assessor i s f i x e d at s i x years, the term of the deputy i s 
not f i x e d and can only be terminated subject to suspension or 
discharge upon w r i t t e n charges f o r neglect of duty, disobedience 
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of o r d e r s , misconduct, or f a i l u r e to p r o p e r l y perform h i s 
d u t i e s . (3) That the d u t i e s of the deputy are such as may 
be assigned to him from time to time by the assessor, (h) 

That i n the event of a vacancy i n the o f f i c e of assessor, the 
c h i e f deputy w i l l a ct as assessor. 

Though the foregoing p r o v i s i o n s do not expressly con
form w i t h the general p r i n c i p l e s a p p l i c a b l e to the appointment 
and the performance of the d u t i e s of deputy assessors, i t Is to 
be observed that a deputy assessor does not, under the p r o v i s i o n s 
of Chapter 2$], have independent or o r i g i n a l s t a t u s , but on the 
other hand h i s appointment and the tenure of h i s s t a t u s i s the 
p r e r o g a t i v e of the assessor. 

Chapter 291, Section 11, Laws of the 58th General Assembly 
provides with respect to these p r o v i s i o n s the f o l l o w i n g ; 

"Sec. 11. Appointment of deputy assessors. 
The assessor s h a l l appoint from the q u a l i f i e d 
a p p l i c a n t s c e r t i f i e d by the examining board 
such number of deputy assessors as s h a l l have 
been p r e v i o u s l y a u t h o r i z e d by the conference 
board. If f o r any reason the assessor i s unable 
to appoint from t h i s l i s t some or a l l of the 
deputy assessors a u t h o r i z e d , or in case the l i s t 
contains fewer names than the number of deputy 
assessors a u t h o r i z e d , the assessor s h a l l so 
n o t i f y the examining board and the examining 
board s h a l l f o r t h w i t h hold another examination. 

"The assessor may peremptorily suspend or d i s 
charge any deputy assessor under h i s d i r e c t i o n , 
upon w r i t t e n charges f o r neglect of duty, d i s 
obedience of orders, misconduct, or f a i l u r e to 
properly perform h i s d u t i e s . Within f i v e (5) 
days a f t e r d e l i v e r y of s a i d w r i t t e n charges to 
such employee, he may appeal by w r i t t e n n o t i c e 
to the secretary or chairman of the examining 



K r . ' E a i i E. Hoover November 28, 1961 

board. Such board s h a l l grant Him a 
hearing w i t h i n f i f t e e n (15) days, and a 
d e c i s i o n by a m a j o r i t y of s a i d «xemir»irt$ 
board s h a l l be f i n a l .!* 

There i s c o n f i rmetion of t h i s view In the i n t e r p r e t a t i o n 
of S e c t i o n 3^1.6, Cods of 19>8, where th© d u t i e s to b© performed 
by caputJ©s ere p r e s c r i b e d i n s u b s t a n t i a l l y the some language as 
used In Chapter 291, Sect ion I I , h e r e t o f o r e quo t&sl, speci f r e a l l y 
S e c t i o n I I , Chaptar 291 * pro vitdos tha #oU©wIo^; 

» » • 
* • « . 
uTfea assessor s h a l l 4esl {.mate one (1) of 
s a i d deputies as chief•daputy, and the assessor 
She! I a s s i g n to each deputy such d u t i e s , respon-
s i b i 1 i t i e s , ana a u t h o r i t y , from time to ti<--e, 
as may be proper f o r the e f f i c i e n t conduct of 
h i s o f f i c e . ! " 

Ami., In tha case of Thompson Bros, v. PhH I i p s , 198 Iowa 196^, • 

200 N.W. 717, i t was observed: 
"The s h e r i f f i s a u t h o r i z e d by s t a t u t e to appoint 
deputies, f o r whose a c t s ha s h a l l be r e s p o n s i b l e . 
S e c t i o n 510, Coda of )8$? ( S e c t i o n Coce of 
\9Z*>). The a c t of the deputy Is the a c t of the 
s h e r i f f j he has no o r i g i n a l power, but a c t s as 
th© r e p r e s e n t a t i v e or agent of the s h e r i f f , mho 
Is the p r i n c i p a l , Headlncjton v, Lan^lano, 6:.v 
lows 2?6. I t w i l l be noted that tha s t a t u t e re
q u i r e s the s h e r i f f to'make the r e t u r n , although 
th© deputy Is a u t h o r i z e d to make that s e r v i c e , i n 
Gray v. Wolf, 77 Iowa 630, a r e t u r n signed 'By 
J , R. ttyers, Deputy, J , W. Workman, S h e r i f f , 1 was 
h e l d good. I t was salds 'This was a s e r v i c e by 
Myers as deputy of Workman, s h a r I f f . 

It thus appears that the deputy assessor has n e i t h e r itide*-
pendent nor o r i g i n a l s t a t u s , In view of the f o r a ^ i n ^ , we ere 
of tbs ©p 1st lorn that the ebcv« deputy assessor, In order to be 
q u a l i f i e d f o r appointment to s^ch p o s i t i o n by the new a s s e s s o r , 
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must pass e x a m i n a t i o n p r o v i d e d by S e c t i o n 10, Chapter 291, 

A c t s o f the 58th General Assembly, f o r the o f f i c e o f the deputy 

a s s e s s o r . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS: l a 



STATE OFFICERS ANO DEPARTMENTS: State P r i n t i n g Board 
Departments of the State located in Des Moines s h a l l draw 
t h e i r s u p p l i e s of paper stock, i n c l u d i n g carbon paper and 
copy paper, from the State P r i n t i n g Board. 

Mr. Gary S. 8111, Secretary 
Executive Council of Iowa 
L O C A L 
Uear -Gary: 

This w i l l acknowledge r e c e i p t of your l e t t e r of the ll>th, 
i n s t . , h i whi ch'you submitted the f o l l o w i n g : 

"The Executive Council r e s p e c t f u l l y re-quests 
an opinion on the f o l l o w i n g matter: 
"The Executive Council ma i n t a i n s a supply room 
In the Statebouse under a u t h o r i t y of Chapter 
19, Code of Iowa, l**SS, Pert of the inventory 
in t h i s supply room Is made up of the f o l l o w i n g : 
columnar pads, note book f i l l e r s , carbon paper, 
index cares, f i l e f o l d e r s , anci copy paper (eg. 
Thermofax). 
HThe aforementioned items are d i s t r i b u t e ] pur
suant to Sections 19.27 anc iS.Zo of the Coac 
of Iowa, 19:^3. 
54On the other harm, Se c t i o n l t j . ^ 1 , Code of iowa, 
19-.-S, reads as follow s a 
•Paper stock drawn from p r i n t i n g board. A l l 
mimeoyraph paper, envelopes and other paper 
stock to be used In t h e i r Des Moines o f f i c e s 
s h a l l be drawn by the several s t a t e departments 
and agencies from the s t a t e p r i n t i n g board w i t h 
i t s approval and charged to the several o f f i c i a l s , 
boards, departments, commissions or agencies 
and paid from the p r i n t i n g a p p r o p r i a t i o n of each 
board, o f f i c i a l , department, commission or agency. 1 

December 6, 1961 
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"The other question that a r i s e s Is what 
fs the meaning of the phrase 'other paper 
stock' as used In the above s t a t u t e . To 
be more s p e c i f i c , i n view of the above pro
v i s i o n of the Code, are any of the items 
set f o r t h above included w i t h i n t h i s phrase 
and therefore should be handled through the 
p r i n t i n g boarct as opposed to the present 
system," 

With the view that I take of t h i s s i t u a t i o n , 1 f i n d i t 
unnecessary to define the term "other paper stock". This view 
r e s u l t s from the f a c t that Sections 19.27 and 13.28, Coce of 
19i6, are s t a t u t e s of l o n ^ s t a f t u i n ^ anc appear to have been by 
s t a t u t e the only source of paper s u p p l i e s to the various s t a t e 
departments, and t h i s would include the s u p p l i e s described i n 
Section 1.^1, Code of 19. o, h e r e i n quoted by you. 

However, the 55th General Assembly, by Chapter %7» created 
the Central P r i n t i n g department. This S t a t u t e , by i t s terms, 
provideo the p r i n t i n g requirements of the s t a t e departments 
located i n Oes Moines* In connection w i t h the c r e a t i o n of such 
department was the enactment of S e c t i o n 7 of Chapter k?, Acts of 
the 55th General Assembly, now described as S e c t i o n 1 'j.k 1, quotec 

by you, which required such departments located In Das Moines to 
draw the s u p p l i e s describes t h e r e i n from the P r i n t i n g Board. Thus, 
l a c k i n g s t a t u t o r y d e f i n i t i o n of "paper stock", t h i s seems a proper 
place f o r the a p p l i c a t i o n of the r u l e of Ejusdem Generis, s t a t e d 
as follows? 

Sutherland S t a t u t o r y C o n s t r u c t i o n , 3ro E d i t i o n , 
V o l . at pa-^e 39S; 
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"§ 4909. Ejusdom gen e r i s . 
"A v a r i a t i o n of the d o c t r i n e of nosci tur 
a socI i s i s that of ejusdem generis. Where 
general words f o l l o w s p e c i f i c words i n an 
enumeration d e s c r i b i n g the l e g a l s u b j e c t , the 
general words ere construed to embrace only 
o b j e c t s s i m i l a r i n nature to those o b j e c t s 
enumerated by the preceding s p e c i f i c words." 

and, t h e r e f o r e , the term "other paper stock" would mean the paper 
cu s t o m a r i l y comparable to envelopes and mimeograph paper. Under 
t h i s r u l e , t h i s would include carbon paper anc copy paper, which 
i s , by s t a t u t e , a v a i l a b l e to the departments i n Des Koines from 
the P r i n t i n g Boarc and not from the C o u n c i l . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStla 



STATE OFFICERS AND DEPARTMENTSs R e c i p r o c i t y Board exemption 
of motor v e h i c l e s from December fees "new c a r " under s e c t i o n 
3 2 1 . 1 0 b , code l95b» means a motor v e h i c l e not p r e v i o u s l y r e g i s t e r e d 
In t h i s or any other s t a t e . "New c a r " under s a i d s e c t i o n does not 
Include t r a i l e r s . Annual r e g i s t r a t i o n fee under 321•106 means a 
fee f o r a 12.-month p e r i o d . R e g i s t r a t i o n fees f o r December a r c 
assessed except to the owner or a new car in good f a i t h d e l i v e r e d 
to him In December. Non-resident owners are subject to the payment 
of Dec r e g i s t r a t i o n fees as are r e s i d e n t owners. " \ 

Iowa R e c i p r o c i t y Board 
S t a t e O f f i c e B u i l d i n g 
Des Moines 19, Iowa 
Gentlemen: 

This w i l l acknowledge r e c e i p t of your o p i n i o n request of 
September 2$, 1961, In which you s t a t e the f o l l o w i n g ; 

" I . What Is the l e g a l I n t e r p r e t a t i o n as used in 
Sect i o n 321.106 of 'new*? Does t h i s mean a v e h i c l e 
which has never been l i c e n s e d in any j u r i s d i c t i o n end 
i s being l i c e n s e d i n Iowa f o r the f i r s t time anyplace, 
"Does 'new* mean the f i r s t time the 'car* i s r e g i s t e r e d 
in lowa regardless of the numoer of times the v e h i c l e 
has been r e g i s t e r e d In other j u r i s d i c t i o n s " 
"2. What i s the leg a l i n t e r p r e t a t i o n of 'car' as used 
i n S e c t i o n 321.1061 Chapter 321 does not have a s t a t u t o r y 
d e f i n i t i o n of a ' c a r ' j however. I t does d e f i n e " v e h i c l e * 
and 'motor v e h i c l e * . Does * car * include t r u c k s , t r a c t o r s , 
and/or t r a i l e r s , or would 'car* be confined to the popular 
concept of the meaning passenger cars? 
"3, What i s the l e g a l I n t e r p r e t a t i o n of the word 
' d e l i v e r e d 1 as used In Sec t i o n 321.104? Does t h i s mean 
'd e l i v e r e d * t o the t i t l e d owner' I f the r e g i s t r a n t Is 
other than the t i t l e d owner, to whom must d e l i v e r y be 
made Under prorate r e g i s t r a t i o n the r e g i s t r a n t In many 
Instances Is the lessee of the v e h i c l e and not the t i t l e d 
owner. 
"4. If a non-resident, s t a r t i n g In the Month of December, 
engages In remunerative employment or operates a business 
w i t h i n Iowa, end. In connection w i t h s a i d employment or 
business, operates any motor v e h i c l e , t r a i l e r , or semi
t r a i l e r , w i t h i n towa, and His v e h i c l e s have been l i c e n s e d 
In a s t a t e other than lows -» can he. In the Month of 
December, secure a l i c e n s e which i s good f o r t h i r t e e n 
monthsj or must he l i c e n s e f o r the balance of the r e g i s t r a t i o n 
year? 
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"5. Sect2an 321.106 s t a t e s : 'tojfture there Is no 
delinquency and the r e g i s t r a t i o n i s made In February 
o r In succeeding months t o end i n c l u d i n g November* 
the f e e s s h a l ) be computed on the b a s i s of one-twelfth 
of the annual r e g i s t r a t i o n f e e ©s provided h e r e i n 
m u l t i p l i e d by the number of the unexpired months of 
the y e a r . 1 As t h i s o f f i c e has I n t e r p r e t e d t h i s t o mean 
that when the c a r r i e r comes In In the Month of November, 
that the fee i s computed on the b a s i s of one-twelfth of 
the annual r e g i s t r a t i o n f e e m u l t i p l i e d by the number of 
unexpired months**ln other words, we would take the one* 
t w e l f t h fee end m u l t i p l y by two s i n c e you would b«&v« the 
unexpired Honth of November end the Month of December. 
We do not I n t e r p r e t t h i s to etean t h a t the r e g i s t r a t i o n 
year ends In November, We have I n t e r p r e t e d I t t o mm 
that when there Is no delinquency, end r e g i s t r a t i o n Is 
i n December, t h a t you have & on e - t w e l f t h annual r e g i t -
t r a t I o n fee &tf11 l e f t } and that the o n l y exception 
would be f o r the 'new car In good f a i t h , d e l i v e r e d i n 
December,* * 

Se c t i o n 321.106, 19$S Code of Iowa, s t a t e s as f o l l o w s : 
"Where there i s no delinquency end the r e g i s t r e t ion i s • 
made In February or In succeeding months to end Including 
November, the fees s h e l l be computed on the b a s i s of 
one-twelftb of the annual r e g i s t r a t i o n f e e as provided 

• h e r e i n m u l t i p l i e d by the number o f the unexpired months 
of the year. Whenever any such f e e so computed contains 
a f r a c t i o n a l p a r t of a d o l l a r , i t s h a l l be computed m 
of the nearest f r a c t i o n a l - q u arter d o l l a r t h e r e t o , end 
s a i d amount s h a l l be the fee which s h a l l be .collected. 
For the purposes of t h i s chapter* the fee so computed 
f o r m o r i g i n a l r e g i s t r a t i o n i n t h i s s t a t e s h a l l be 
deemed the annual r e g i s t r a t i o n fee f o r that year. 
"Ho f e e s h a l l be r e q u i r e d f o r the month o f December f o r 
a new car i n good f a i t h d e l i v e r e d d u r i n g that month." 
Regardin0 your questions I and 2* which concern the above-

uiottd s e c t i o n 321.186. reference Is made to the d e f i n i t i o n s 
ror Chapter $21* Section 321.1(2} d e f i n e s "motor v e h i c l e " and 
!used motor v e h i c l e " m f o l l o w s : 

"•Motor v e h i c l e * means every v e h i c l e which i s s e l f -
p r o p e l l e d but not i n c l u d i n g v e h i c l e s known as t r a c k l e s s 
t r o l l e y s which are propel ted by e l e c t r i c power obtained 
from overhead t r o l l e y w i r e s * but not operated upon r a i l s . 
The terms »car* or 'automateIle' s h e l l be synonymous w i t h 
the term *motor v e h i c l e 1 . 
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"•Used motor v e h i c l e * or 1 second-hand motor v e h i c l e * 
means any motor v e h i c l e of a type subject t o r e g i s 
t r a t i o n under the laws of t h i s s t a t e which have been ' 
s o l d 'at r e t a i l ' as d e f i n e d In chapter 322 and p r e v i o u s l y 
r e g i s t e r e d In t h i s or any o t h e r s t a t e . " 

I t i s apparent from these d e f i n i t i o n s that the phrase "used 
motor v e h i c l e " embraces a v e h i c l e t h a t has been p r e v i o u s l y 
r e g i s t e r e d In t h i s or any other s t a t e . A l s o , by d e f i n i t i o n , 
the term "car** which Is used i n s e c t i o n 121.106 i s synonymous 
w i t h the term "motor v e h i c l e " . From examination of these 
d e f i n i t i o n s * i t would *ppmr t h a t * had the l e g i s l a t u r e 
intended the word " c a r " as used i n s e c t i o n 321.106 to mean 
a p r e v i o u s l y r e g i s t e r e d c a r , the phrase "used motor v e h i c l e " 
would have been used i n l i e u of the word " c a r " . A l s o , i t Is 
a general r u l e that a p r o v i s o f o r an exemption i n any s t a t u t e 
i n derogation o f I t s general enacting c l a u s e must be s t r i c t l y 
construed.. Palmer v. S t a t e Bd. of Assessment and Review, 226 
Iowa 92, 283 H.w. 4 l 5 {I93*>. For the above reasons, l am of 
the o p i n i o n t h a t the phrase "new c a r " as used i n the second 
paragraph of s e c t i o n 321.106, 1956 Code of Iowa, means a motor 
v e h i c l e that has not been p r e v i o u s l y r e g i s t e r e d in t h i s o r any 
other s t a t e . 

S e c t i o n 321.1(2) d e f i n e s "motor v e h i c l e " t o i n c l u d e every 
v e h i c l e which i s s e l f - p r o p e l l e d , w i t h exceptions not a p p l i c a b l e 
hereto. This d e f i n i t i o n t h e r e f o r e includes a motor truck or a 
truck t r a c t o r , but does not Include t r a i l e r s s i n c e the l a t t e r 
are not s e l f - p r o p e l l e d . 

Regarding question number 3, s e c t i o n 321.20 provides that 
every owner of a v e h i c l e subject to r e g i s t r a t i o n under Chapter 
321 s h a l l make a p p l i c a t i o n to the county t r e a s u r e r . The word 
"owner 4 1 i s d e f i n e d by s e c t i o n 321.1(36) as fo l l o w s ? 

"•Owner* means a person who holds the l e g a l t i t l e of 
a v e h i c l e o r In the event a v e h i c l e Is the subject of 
an agreement f o r the c o n d i t i o n a l s a l e or lease thereof 
w i t h the r i g h t of purchase upon performance of the 
c o n d i t i o n s s t a t e d i n the agreement and w i t h an Immediate 
r i g h t of possession vested In the c o n d i t i o n a l vendee 
o r lessee or In the event a mortgagor of a v e h i c l e Is 
e n t i t l e d to possession, then such c o n d i t i o n a l vendee 
o r lessee o r mortgagor s h a l l be deemed the owner f o r 
the purpose of t h i s chapter." 

These s e c t i o n s i n d i c a t e that the owner Is the person who i s 
r e s p o n s i b l e f o r r e g i s t e r i n g a v e h i c l e and consequently i s the 
person who would be e n t i t l e d to an exemption therefrom. I am 
ther e f o r e of the o p i n i o n that the exemption in s e c t i o n 321.106 
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f o r a new car i n good f a i t h d e l i v e r e d d u r i n g the month of 
December a p p l i e s t o the owner of s a i d ear. To determine If 
s a i d exemption a p p l i e s i n a p a r t i c u l a r f a c t s i t u a t i o n * you 
should apply the d e f i n i t i o n of owner contained In s e c t i o n 
321.1(36). 

Your question number k i n q u i r i n g as to the r e g i s t r a t i o n 
requirements of non-residents has reference t o s e c t i o n 321.55, 
which sayst 

"Every nonresident, in a d d i t i o n t o those mentioned 
}n s e c t i o n 3?1.5^, but not I n c l u d i n g a person 
commuting from h i s residence i n another s t a t e or 
whose employment i s seasonal or temporary, engaged 
In remunerative employment o r c a r r y i n g on business 
w i t h i n t h i s s t a t e and owning and o p e r a t i n g any motor 
v e h i c l e , t r a i l e r , o r s e m i t r a i l e r w i t h i n t h i s s t a t e , 
s h a l l be r e q u i r e d to r e g i s t e r each such v e h i c l e and 
pay the same fees t h e r e f o r as i s r e q u i r e d w i t h 
reference to l i k e v e h i c l e s owned by r e s i d e n t s of 
t h i s s t a t e . " 

The non-resident r e g i s t r a t i o n becomes de l i n q u e n t , as does that 
of a r e s i d e n t , under s e c t i o n 321.135, as f o l l o w s } 

"Such de l i n q u e n c i e s s h a l l begin and p e n a l t y accrue 
the f i r s t of the month f o l l o w i n g the purchase of a 
new v e h i c l e , and the f i r s t of the month f o l l o w i n g 
the date cars are brought Into the s t a t e , except as 
h e r e i n otherwise provided.' 1 

Consequently, I t Is my o p i n i o n that the non-resident Is 
subject to the same p r o v i s i o n s of law o u t l i n e d In t h i s o p i n i o n 
regarding the r e g i s t r a t i o n of v e h i c l e s as Is a r e s i d e n t . 

With reference t o question number 5, I am of the o p i n i o n 
that the I n t e r p r e t a t i o n of s e c t i o n 321*106 that you have 
set out Is the c o r r e c t i n t e r p r e t a t i o n . I f the i n t e r p r e t a t i o n 
were made that the annual fee Is t o be computed o n l y t o and 
i n c l u d i n g the month of November, that i s , on an eleven-month 
b a s i s , s p e c i f i c exemption provided f o r tn the second paragraph 
of s e c t i o n 321.106 would be meaningless. There would be no 
need f o r a December exemption f o r new cars d e l i v e r e d In good 
f a i t h I f December fees f o r a l l motor v e h i c l e s or t r a i l e r s were 
exempted, s i n c e then the l e s s e r exemption would be Included 
in the g r e a t e r , a s t a t u t e w i l t not be so construed that part 
of I t i s rer\4ere4 s u p e r f l u o u s , and e f f e c t should o r d i n a r i l y 
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be given t o every p r o v i s i o n o f a s t a t u t e i f f a i r l y p o s s i b l e . 
i n d . Sen. D I s t . o f Cedar Rapids y . Iowa Empl. Sec. Comm., 
517 ibwa m\, n a.w. ad W\ owy;— 

Very t r u l y yours, 

BRUCE M. SNEUL, JR. 
A s s i s t a n t Attorney General 

BHSjbl 



BEER AND CIGARETTES — Applicants — fingerprints — There is no 
authority under Section 124.23 Code of 1958, whereby local authorities 
can require an applicant for beer permit to be fingerprinted for 
purposes of investigation. 

air. Smm§ &. JeeMas 
Heeree i^tutity Attoraey 
Aibia. Xtm 
©ear nr. Jea&i&s; 

m aest year favor c?£ October 8, 1961 fosdieg as 
fellous: 

*Sectiea 124.23 of tt» 19SQ cooe ©f lewe etaiowers 
•the eatfeorltfes' to issue tear permits «itfe tbe 
pane* to sate tfcarettga investigations of aay 
applicant t&o taafees explication fat a bear pesoit oader 
tn» ptetisieas of caapter 124. By custwa eed by feeblt 
tbe state Bast Pemit Seard eeaics ifee advice at too 
Okie* of tat local Police ftepertaieat, £ro» tfee Sheriff 
of tae local Ceaaiy involved, aod tfee local covety attorney 
to inquire of the© I f there i s any reasea of »bick tbey are 
cegaisaat wby a fmt ISeease sbould sat be issued to tfee 
applloaat. 

*Ie counties of ear siaa talc rarely gives any probiea 
l a taet nest people ate fmawa attfficieatiy tfeet i t i s 
possible to state a l i a a ffeetoaeble degree of cert slaty 
tfce fltaass and tbe t t s t d of toe steteaaats aade by tae 
appiioant l a Ms appilcatioa l o t a license, ftevertfeeless, 
a probiea fees erisaa i a t h i s cooaty i a afciea e partes 
reitdeet Is this county fay a period at lest taaa eae 
week e«o» epplleetloa tar a permit and absolutely aotaisf 
eat fcaoea regarding truta of tbe stateaests oade by tfee 
applicant l a als application aer vm aaytbiaf aiiatsoewr 
kaona of UU general coral character. 

*$o taat m «ay be ©aided i a our future actions i a tMs 
regard, tap no feeve year opinion as to toe foliouiagj 

*t?aere tae local authorities save aa personal Itoottledge 
ef tee applicant far a beer peasit, does Beetles 124.23 
giro tea local aatboritiei tea power to reQtttoe that 
tee appiiceat be fiagerpriatod and those fingerprlets 
east to tba state Bereatt of Crioieal iavestigetloa md 
the Federal Bureau of criminal investigation for a 
cfeeeU of toe appiicaat*© criminal rescrd, i f mfi9" 
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In reply thereto we advisej 

There i s * tfaadatery duty pieced upon the governing 
bodies authorised to issue beer permit* to moke a thorough 
investigation «s sat forth in Section 124.23 of the Cede as 
fellowst 

"investigation of applicant, Ihe authorities e«povered 
by this chaptar to issue permits shall make * thorough 
investigation to determine the fitness of the applicant 
end Che truth of the statements made in end accomjjanying 
the application, end th« decision of such authority on 
the application shall be rendered within thirty days after 
the application i s received." 

8©w this investigation shall he conducted i s , of course» 
discretionary with the sterabers of the governing bodies. 

However, the duty imposed upon such bodies to cake a 
thorough investigation to determine fitness of applicant for permits 
to sell bear i s imperative end not perfunctory, and i t i s not to be 
performed in light of* or with reference to, personal knowledge or 
opinion of ae&hers of such bodies. <See hadsen v. Town of Oakland, 
21$ Iowa 216, 257 H. w. 549). 

there are stony ways in which infotaation csay he gathered 
together to determine whether or not the applicant in of good moral 
character and repute, ima would be to inquire of the State bureau 
of Criminal Investigation as to -whether or not the applicant has a 
criminal record. 

Fingerprints of persons having such a record will he on 
f i l e in the office of said bureau by virtue of the previsions of 
Chapter 740 of the Code, fingerprints of such persons v l i l be on 
f i l e , i f they have been charged or held for investigation of the 
crimes enumerated therein. 

there is no condition specified in the statute, in order 
that a person say be entitled to a beer penult, to submit finger
prints with his application* 

Therefore, i t i s our opinion, that Section 124.23 of 
the Cede does not authorize local authorities to require that 
an applicant for a beer permit be fingerprinted for purposes of 
investigation of the applicant. 

Yours truly, 

FDBtr© 
?bAttK C. BIANCO 
Assistant Attorney General 
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COUNTIES Air; CGUMTY OFFICES; SI; j r i f f - l i v i n g c l i x ' a a v . Tho 
s h e r i f f i s e n t l t l e c to the i U Hc.^ru,. i)ol l a r s l i v i n g 

, a l b w j n u provfdea uy Section 3*1.~>, Coue of Iowa, v.V.CA he e l e c t s 
• not to use che livlr»-a quarters prcvU'-u* 

December I<i, S->il: 

Mr. T. K. Ford \ 
Oes Moines County Attorney 
220 Tama B u i l d i n g ;;j 
B u r l i n g t o n , Iowa 
Dear Mr. Ford: 

This w i l l acknowledge r e c e i p t of yours of the 
30th,. u l t . , in which you submitted the f o l l o w i n g : 

" i n Oes Moines County the s h e r i f f i s 
proviciyu with l i v i n g q uarters in the 
j a i l at the Courthouse. He has a f r e e 
choice of whether he wishes to l i v e in 

: i these quarters or a l l o w s h i s j a i l e r to 
l i v e i n these q u a r t e r s . 
"In Des Moines County the s h e r i f f e l e c t s 
to l i v e i n h i s own home and to. a l l o w h i s 
j a i l e r to occupy the l i v i n g q u a r t e r s . 

• The Board of Supervisors i s .'in no way ^ 
; concerned with whether the s h e r i f f 1ives ' 

\ i n these quarters or whether h i s j a i l e r 
. 1ives in these q u a r t e r s and leaves that . 

• •- •' ;;'.'- choi ce to the s h e r i f f . y 

"::-H'.'••')/:'."We are f a m i l i a r w i t h the May 9, 1923, 
.. o p i n i o n of the Attorney General concerning '• > 

the subject. We are not able to determine 
whether the o p i n i o n r e f e r s to a s i t u a t i o n 

(• • S where the Board of Supervisors makes the . • 
;v ^ choice or whether the s h e r i f f makes the.- ' 

choice. •• v 
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" V i l l i you, t h e r e f o r e , please advise us 
whether the s h e r i f f i s e n t i t l e d to t i u V 

';' $600.00 1 Wing allowance under the code 
where he has the fre e e l e c t i o n to deter-

. mine the use of t h e - l i v i n g q u a r t e r s under 
the circumstances as above stated? 

4 "Many thanks f o r your usual prompt res
ponse to these i n q u i r i e s . We have a 
meeting of some importance d e a l i n g w i t h 
t h i s subject on the'. 14th day of December, 

, and are very much i n hopes that we can 
•• • have an opinion at.'-.that time." 

. In reply t h e r e t o , I would advise you that on a u t h o r i t y 
of o p i n i o n of t h i s Department Issued March 28, 1957; o p i n i o n 
of t h i s Oepartme'nt issued June .2, 1923, and appearing in, the 
Report of the Attorney G e n e r a l 1 9 2 3 - 2 4 , a t page 136; and, 
op i n i o n of t h i s Department issued October 25, 1919 and ap
pearing i n the Report of the Attorney General, 1919-20, at 
page. 627, c o p i e s * o f each of which are hereto a t t a c h e s , that 
the s h e r i f f i s e n t i t l e d to the :$600.00 TSving allowance/where 
he e l e c t s not to use the l i v i n g q u a r t e r s provided. 

. Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S»la 
Enclosures 



COUNTIES AND COUNTY OFFICERS: D e f i n i t i o n of Voucher The 
word "voucher", defined g e n e r a l l y , in the context of S e c t i o n 
332.15, Code of 1958, includes the statement of account or 
c l a i m upon which voucher i s issued. 

December 12, 1961 

Mr. Edward F. Sarnore 
Woodbury County Attorney 
Court House - Room 103 
Sioux C i t y , Iowa 
A t t e n t i o n : Richard Rhinehart 

Legal Counsel 
Woodbury County Board of 

Supervi sors 
Dear Mr. Samore: 

This w i l l acknowledge r e c e i p t of yours of the 
8th, u l t . , i n which you submitted the f o l l o w i n g : 

"A s u b s t a n t i a l p o r t i o n of our storage 
space i s required to provide f o r many 
years accumulation of claims and i n 
v o i c e s , which i n v o i c e s are i n f a c t a 
statement of the account due and are 
attached to the c l a i m when they are 
presented, in the f i r s t i nstance, to 
the Board of Supervisors f o r payment. 
The Statute i n question a u t h o r i z e s 
d e s t r u c t i o n of, among other t h i n g s , 
•County vouchers',, hence our question 
r e l a t i v e to the c o n s t r u c t i o n or meaning 
of 'County vouchers'." 

In r e p l y thereto, I would advise you that while 
there appears to be no s t a t u t o r y d e f i n i t i o n of the term 
"voucher", i t has been defined g e n e r a l l y i n the f o l l o w i n g 
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words; 
•'Whan uee<3 i n connection w i t h t h e d l s * 
Utrsemant of moneys i t Implies some 
Instrument that shows on what account 
or by what a u t h o r i t y a p a r t i c u l a r pay
ment has bean mad**, &r that s e r v i c e s 
h#ve been performed which «mti t i e the Pa r t y to whom i t i s issued to payment, 
i n s t H&t, Bank of Chicago v. C i t y of 

El f c l n . 136 i i i .App. hU, W V f See 
Wor<3> and phrases* Voiucr.8 M*, pa^« 

Therefor©, 1 am of the o p i n i o n that i n the context 
of t h * S t a t u t e referr&0 t o , S e c t i o n 332.15» Co©c of IS?*S> 
f t i n c l u d e s the statement of account or the c l a i m upon which 
the voucher I s issued. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS; Is 



TREASURER J Gas ?a&M vision - tefunds - Within the teres of the 
statutes, defining "sector fuel" and "special fuel". Sections 324.2 <U 
and 324.33 (1) respectively, a user of special fuel cannot qualify 
for a refund under the provisions of Section 324.17 Code of Iowa, 
1958, as amended. 

Honorable K, L. Abrab*5ss©n, 
treasurer of State, 
L O C A L . 

Mteat&Mft! C. £. .':©rg, Superintendent, €&& fm Refund 

&mv sirs 
:\«ferenee is wads to letter under date of iaveskr &, 1961, 

by Mr. C. E» lorg, which raad** 

"# ne«d has developed to allow refund on Special 
Fuels to sorae users Who »ake purchases on & tax paid, 
basis where the Special Fuels t&leml ami t. t. Gas) 
are used for both highway and non*b£g»way purposes. 
This applies mainly to com she Hers, roller s i l l s anfc 
truck mounted fees' grinders* Special Fu*»l, as defined 
in Section 324.33 subsection I, is subject to 7* per 
gallon tas for di«s*l fuel Ami &<i p»r gallon tote for 
fell other Spttciel Fuels under Sieetion 334,34. The tas 
is Imposed when the fuel ie delivered into the supply 
tank of a *©ter vehicle «s daflned in Section 524.57 
subsection 2. Section 324.57 subsection 2 i s further 
qualified in paragraph £ in classifying certain equip* 
mmt *s "ssoblle «achi»ery and e<j«ipj&ent" not decssed to 
be a wotor vehicle, this paragraph excludes certain 
other equipment including corn shallers, roller mill* 
and grinders a* *aobll* machinery and equipaent* and 
they would therefore be deetssd to he *«iofcor vehicles'. 

"In the legislative session of 1959 «cie«l«eats were 
enacted to permit refund of 'motor fuel' tax paid on 
•rooter fuel* used in corn shelters, roller mills and 
feed grinders becoming effective July 4, 1959. the 
amendsvents tafeen fr©» my copy of Souse File 4 are as 
foilowss 

AH ACT Tb FSHilT WE &8P6M) OF HGTCA rBHu TAX 
J?«t» 08 mm tVSL USED IK CtmM SBSLLEeS AKP fcXUS 
Aim vwm hc-wrz& FEED 

Section I. Section three hundred twenty«£our point 
seventeen (324.17), Code i s h»r«by amended by inserting 

^ 6>/- /-v-o 
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lit line four (4) following the word, 'tractors,' the swoKda, 'corn 
sheilers, roller xsllle, truck mounted feed grinder*** 

Section 2* Section three hundred twentyfour point f i f t y * 
seven (524.S7), Code 19S&, subsection three t j>>, is hereby cs>e»dad 
as follows: 

i . I'y inserting in line seven C7) of said subsection follow* 
leg the word, 'as* the words, 'corn she Hers, truck »ount*»d feed 
grinders, roller stills,*. 

2* iiy striking from lines twenty-four <24> and twenty-five 
tZ%) the words: 'com sheilers, He* spreaders or feed grinders,' 
and inserting in. lieu thereof the following: 'or lime spreaders,*. 

'"the above amendtaents would appear to do two things, (l> am&A 
Section 324.17 to classify corn sheilers, roller mills and truck 
aaounted feed grinders In the same category as tractors, stationary 
anginas, aircraft or boats, it} mend Section 324,57 subsection 2 
to classify corn sheilers, roller mills and feed grinders as 'wools 
etachiaary and equipment' • Since July 4, 1959 refunds have been <sade 
aval labia to claimants of the tax paid on tsotcr fuel (gasoline) used 
in corn eheiler, roller stilts and feed grinders where the equipment 
is operated by pwier take -off f row the truck motor and the fuel i s 
consumed frost the truck tank, on the basis of these amendments. 

"The specific problem relating to the need i s , therefores Can 
the law be interpreted to allow refund to claimants of the tas paid 
on Special fuels (tieset and 1. l \ Oes) used in the sense equipment 
operated by power take-off in the same manner as above? If not 
can a rule and regulation be proposed and approved to cover this 
need under Section 324.3$ of the law." 

In reply thereto you are advised as follows: 

' Section 324.2 U> defines •'eotor fuel", and Section i24.Xi CD 
defines "special fuel" respectively as follows; 

"424,2 CI}, 'fcotor fuel* shall ssaan (s> a i l products cowonly 
or cot»ereiaily known or sold as gasoline (including castnghead 
and absorption or natural gasoline) regardless off*their classi
fications or uses; and <b) any liquid advertised, offered for 
sale, sold for use as, or commonly or cossearcialiy used as a 
fuel for propelling rotor vehicles, which when subjected to 
distillation of gasoline, $taphtha, kerosene and similar 
petroleum products (-taerican Society of Testing hat*rials 
Assignation £-86), show not less than ten par centum distilled 
(recovered) below three hundred forty-seven degrees Fahrenheit 
(one hundred seventy-five degrees Centigrade) and not lass than 
ninety-five par cantoa distilled (recovered) below four hun
dred sixty-four degrees Fahrenheit Ctvo hundred forty degree* 
Centigrade); provided, that the tarn 'wotor fuel* shall not 
include liquefied gases which would not exist as liquids at 
a temperature of si ty degrees f'ahrunheit and a pressure of 
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fourteen and seven-tenths pound* pat square inch absolute, 
nor naphthas and solvents as hereinafter defined unless the 
liquefied gases or naphthas and solvents are used as a 
component in the manufacture, compounding, or blending 
of a liquid within (fa) above, in which event the resulting 
product shall be deemed to be taotor fuel," 

"324.2-3 (I). 'Special fuel* means and includes a l l com
bustible gases and liquids suitable for the generation of 
power for propulsion of aotor vehicles also any substance 
used for that purpose, except. frhaft ft, does not include 
sy^^.^iue;^, aa.defined, in the nsotor fuel .fsuaif, law.," 

The section of the law* Section 324.17, authorising refunds, 
contains the following provision: 

"324.17. Any person other than a licensee who shall us# 
use-tor fuel for the purpose of operating or propelling farra 
tractors, corn shelters, roller stills, truck mounted feed 
grinders, stationary gae engines, aircraft or boats, for 
cleaning or dyeing or for any purpose other than in raster 
vehicles operated or intended to be operated upon the public 
highways and having paid the motor fuel tax on the fuel 
either directly to the treasurer or by having the tax added 
to the price of the fuel, and who he* e refund permit shall, 
upon presentation to and approval by the treasurer of a 
claim for refund be reimbursed and repaid the amount of 
the tax which the clalsant has paid on the gallonage so 
usad. Every elate filed subsequent to July 4, 1957 shall 
be subject to the following conditions:"* . . . 

It would appear from a reading of these provisions of the lav, 
that refunds are authorised only to those using "motor fuel*1 as 
defined in the la*?. Chapter 324. those using "special fuel* cannot 
qualify for a refund. 

In the case o£ tawson v. ferdyce, 237 Iowa 28, 21 K.w. 2d 
i t was said that «here a word is defined In a code section at the 
beginning of a chapter, the court must assume that word ha® the 
same sssanlng Wherever else It i s used in the chapter, unless otherwise 
stated. 

the legislature may be i t s own lexicographer and write i t s own 
definitions of words and tores. (Sec State v. MEagUe, 247 Iowa 79 
71 K.w. 24 601). Furthermore courts are bound to follow legislative 
definitions of terms in statutes, whether legislative definition 
conforms to usual and ordinary meaning of the defined word. (See 
H&lpin v. Collls Co. 243 F. 2d 698). 

Therefore in vie* of the plain nteanlng of the terns used as 
defined by the legislature users of special fuel cannot qualify for 
a refund under the provision ©f Section 324.17 of the Code, as amended. 
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Since th« teet to qualify for a refund, reels upon the type 
*s£ fuel used,le. 'taotor fuel" or "special fuel'% we do net think 
a rule or regulation is called for, unless the treasurer dee»* a 
rule or regulation necessary requiring additional proof for a. 
claimant to qualify for a refund. 

Ycurs truly, 

fCEirR. 

turn &• mm®;. 
.asitcens: Attorney Ckmeral 



MOTOR VTEHIGLES: Taxation,, of .mobile homes -- Amendment to question 7 of 
-staff o p i n i o n J i s s u e d November 9, 1961--- Mobile homes and house t r a i l e r s 
i n the hands" of dealers or manufacturers are exempt as provided i n 
S e c t i o n 321.130, 1958 Code of Ir-.va, as amended. 

December 22, 1961 

STAFF OPINION 

Mr. John W. Shafer 
Allamakee County Attorney 
Waukon, Iowa 
and 
Mr. Harry P e r k i n s 
Polk County Attorney 
Room 406, Court House 
Des Moines, Iowa 

Dear Messrs. Shafer and P e r k i n s : 
On November 9, 1961, a s t a f f o p i n i o n was i s s u e d by t h i s Department 

p e x t a i n i n g t o s e v e r a l questions asked by you on the subject of mobile 
homes. One of the questions i n t h a t o p i n i o n was s t a t e d i n your l e t t e r 
as f o l l o w s : 

"7. The-amendment to S e c t i o n 321.130 a l s o r a i s e s t h i s question: 
are t r a i l e r houses i n the hands of a dealer and/or manufacturer 
assessable as personal property?" 
The f o l l o w i n g amended answer to the above question i s hereby 

issued to become a p a r t of our op i n i o n of November 9, 1961. 
P r i o r to the amendment by the 5.9th General Assembly, S e c t i o n 321.130, 

1958 Code of Iowa, read as f o l l o w s : 
"The r e g i s t r a t i o n fees imposed by t h i s chapter upon p r i v a t e 
passenger motor v e h i c l e s or house t r a i l e r s or s e m i t r a i l e r s 
s h a l l be i n l i e u of a l l taxes, general or l o c a l , to which 
motor v e h i c l e s or house t r a i l e r s or s e m i t r a i l e r s may be 
sub j e c t , and i f a motor v e h i c l e or house t r a i l e r or semi
t r a i l e r s h a l l have been r e g i s t e r e d at any time under t h i s 
chapter i t s h a l l not t h e r e a f t e r be subject to a personal 
property tax unless such motor vehi-cle or house t r a i l e r or 
s e m i t r a i l e r s h a l l have been i n storage continuously as- an 
u n r e g i s t e r e d motor v e h i c l e or house t r a i l e r or s e m i t r a i l e r 
during the preceding r e g i s t r a t i o n year or unless the same i s 
a c t u a l l y being used f o r d w e l l i n g purposes f o r more than s i x 
months during each calendar year. This s e c t i o n s h a l l not 
apply to occupied mobile homes." > 

The 59th General Assembly amended s a i d s e c t i o n by d e l e t i n g a l l 
references contained t h e r e i n to "house t r a i l e r s " and struck a l l words 
a f t e r the word "year" i n l i n e 15 of th a t s e c t i o n . The amended S e c t i o n 
321.130 now reads: 
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"321.130 Fees i n l i e u of taxes. The r e g i s t r a t i o n fees 
imposed by t h i s chapter upon p r i v a t e passenger motor v e h i c l e s 

. or s e m i t r a i l e r s s h a l l be i n l i e u of a l l taxes, general or l o c a l , 
to,which, motor v e h i c l e s or s e m i t r a i l e r s may be subject, and i f 
a mptor v e h i c l e or s e m i t r a i l e r s h a l l have been r e g i s t e r e d at 
any time under t h i s chapter i t s h a l l not t h e r e a f t e r be subject 
to a personal property tax unless such motor v e h i c l e or semi
t r a i l e r s h a l l have been i n storage continuously as an u n r e g i s - , 
tered motor v e h i c l e or s e m i t r a i l e r during the preceding r e g i s 
t r a t i o n yea-r. " 
It- can be r e a d i l y seen from an examination of S e c t i o n 321.130 p r i o r 

to the amendment by the 59th General Assembly th a t i t contained ambig
u i t i e s and i n c o n s i s t e n c i e s . For example, the phrase "house t r a i l e r " i n 
s a i d s e c t i o n i s not defined i n the Code of Iowa. Chapter 216, Laws of 
the 58th General Assembly, contains a d e f i n i t i o n of "house t r a i l e r and 
mobile home" which p e r t a i n s to Chapter 321, and Chapter 135D, 1958 Code 
of Iowa, contains a d e f i n i t i o n of "mobile home" i n S e c t i o n 135D.1. But 
since no d e f i n i t i o n of "house t r a i l e r " was contained i n the Code, there 
has been considerable u n c e r t a i n t y as to what th a t phrase r e f e r r e d i n 
S e c t i o n 321.130. A l s o , p r i o r to the most recent amendment, S e c t i o n 
321.130 i n d i c a t e d that personal property tax would have to be p a i d i f a 
house t r a i l e r was a c t u a l l y being used f o r d w e l l i n g purposes f o r more than 
s i x months during each calendar year. However, the sentence immediately 
f o l l o w i n g t h i s p r o v i s i o n i n c o n s i s t e n t l y s t a t e d t h a t S e c t i o n 321.130 would 
not apply to occupied mobile homes. By removing these i n c o n s i s t e n t 
p r o v i s i o n s from S e c t i o n 321.130, the 59th General Assembly has cured 
some of the problems a r i s i n g therefrom. We t h i n k that the amendment 
by the 59th General Assembly to S e c t i o n 321.130 was made i n par t w i t h 
these f a c t s i n mind. 

The 59th General Assembly a l s o provided t h a t house t r a i l e r s and 
mobile homes reg a r d l e s s of whether or not they are used on the highways 
pay a r e g i s t r a t i o n fee of $5.00. By removing the phrase "house t r a i l e r " 
from. S e c t i o n 321.130 i t may a l s o have been the l e g i s l a t i v e i n t e n t t h a t 
no phrase be l e f t i n s a i d s e c t i o n t h a t might p o s s i b l y have provided an 
exemption from the fees assessed under Chapter 135D by payment of a 
$ 5 . 0 0 - r e g i s t r a t i o n fee. While d e l e t i n g the phrase "house t r a i l e r , " the 
l e g i s l a t u r e d i d r e t a i n the tax exemptions provided by S e c t i o n 321.130 
f o r a motor v e h i c l e or a s e m i t r a i l e r . The d e f i n i t i o n of a s e m i t r a i l e r 
i n S e c t i o n 321.1(10) reads as f o l l o w s : 

" ' S e m i t r a i l e r ' means every v e h i c l e without motive power 
designed f o r c a r r y i n g persons or property and f o r being 
drawn by a motor v e h i c l e and so constructed t h a t some p a r t 
of i t s weight and that of i t s load r e s t s upon or i s c a r r i e d 
by another v e h i c l e . " 

We t h i n k t h a t t h i s d e f i n i t i o n of s e m i t r a i l e r i s broad enough to 
embrace mobile homes and house t r a i l e r s and t h a t the l e g i s l a t u r e must 
have so intended. Thus, the numerous s t a t u t e s on r e q u i r e d equipment f o r 
s e m i t r a i l e r s apply to mobile homes and house t r a i l e r s . Moreover, no 
l e g i s l a t i v e i n t e n t to expressly exempt mobile homes and house t r a i l e r s 
from the d e f i n i t i o n of s e m i t r a i l e r appears. The C a l i f o r n i a D i s t r i c t 
Court of Appeal i n Caperton v. Mast, 192 P. 2d 467, 85 C. A. 2d 157 
(1948) construed the C a l i f o r n i a s t a t u t o r y d e f i n i t i o n of " s e m i t r a i l e r " 
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which i s -nearly i d e n t i c a l to the Iowa d e f i n i t i o n i n S e c t i o n 321.1(10). 
In t h a t case, the C a l i f o r n i a Court held t h a t a house t r a i l e r was 
included w i t h i n the d e f i n i t i o n of s e m i t r a i l e r . 

For the above reasons, i t i s our opinion t h a t the 59th General 
Assembly .intended to-'-embrace mobile homes and house t r a i l e r s w i t h i n the 
d e f i n i t i o n of s e m i t r a i l e r s . A c c o r d i n g l y , mobile homes and house t r a i l e r s 
in ;.tfre 'han^S'-of''manufacturers or dealers continue to be w i t h i n the . 
exemptioiis provided to s e m i t r a i l e r s by S e c t i o n 321.130, 1958 Code of 
Towa, as amended•.• This opinion hereby amends our answer to question 7 
i n our -opinion to you dated November 9, 1961, and anything contained i n 
the o p i n i o n of s a i d date t h a t i s i n c o n s i s t e n t w i t h t h i s amended opi n i o n 
i s hereby withdrawn. 

Very t r u l y yours, 

EH:BMS:hc 

EVAN HULTMAN 
Attorney General 



STATE OFFICERS AND DEPARTMENTS: Conservation 
Conservation Commission may r e l e a s e appropriated funds 
to a town to r e p a i r a road when r e p a i r s were such a part 
of the sewer p r o j e c t f o r which the funds! were appropriated 
t h a t but f o r the p r o j e c t the r e p a i r s would not have been 
occasioned. Iowa Code s e c t i o n 8.3^ (1958) j s e c 1, Ch. 12, 

Mr. Harold Brown 
Sac County Attorney 
S t a t e Bank B u i l d i n g 
Sac C i t y , Iowa 
Dear Mr. Brown: 

Wa have your l e t t e r of September 19, 1961, i n which 
you s t a t e : 

"The 56th General Assembly passed a law p r o v i d i n g 
f o r the a p p r o p r i a t i o n of $1,173,000.00 f o r : 'con
s t r u c t i o n , a c q u i s i t i o n , replacements, a l t e r a t i o n s 
f o r s t a t e parks and r e s e r v e s , s t a t e f o r e s t s , s t a t e 
waters, f o r dredging, f o r s a n i t a r y sewer p r o j e c t s 
f o r a r t i f c i l a l lake development . . , • 
"Subsequently, a l e t t e r of i n t e n t from the L e g i s 
l a t u r e Indicated that of t h i s sum of money $125,000.00 
was a l l o c a t e d f o r the s a n i t a r y sewer system of 
Blackhawk take. 
"By conferences and n e g o t i a t i o n between the Town of 
Lake View and the Conservation Commission, i t was 
determined that the Town of Lake View should proceed 
w i t h the s a n i t a r y sewer p r o j e c t . A c c o r d i n g l y , a 
c o n t r a c t was l e t f o r the work. I t was contemplated 
that the repair work on the road, which was n e c e s s i t a t e d 
by the i n s t a l l a t i o n of the sewer l i n e , would be completed 
at a l a t e r date a f t e r the s a n i t a r y sewer had been hooked 
up t o the p r i v a t e p r o p e r t i e s surrounding the lake. 
" f r i o r to the i n s t a l l a t i o n of the s a n i t a r y sewer system 
t h i s p a r t i c u l a r road was In good c o n d i t i o n . However, 
the i n s t a l l a t i o n of the sewer system cut up the road 
so badly that I t became necessary to repair the same. 
This f a c t was known to both the Town of Lake View and 
the Conservation Commission p r i o r to the a c t u a l work 
on the sewer. I t was the contemplation of these two 

Acts 56th G.A. December 22, 1961 
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groups that the road would l a t e r be r e p a i r e d and 
the funds then remaining, out of the $125,000,00 
earmarked f o r t h i s p r o j e c t , would be used f o r tlrat 
purpose, 
"The Town of Lake View has now l e t a c o n t r a c t f o r 
the complete r e s u r f a c i n g of t h i s road, i t was 
determined by the engineering f i r m h i r e d by the 
Town that the r e s u r f a c i n g of the road would be more 
economical than attempting t o r e p a i r the road. The 
engineering f i r m t r a n s m i t t e d a l e t t e r to the Town 
C o u n c i l , which in turn was sent t o the Conservation 
Commission I n d i c a t i n g that the cost f o r the Improve
ment or r e p a i r of t h i s road in the area where the 
s a n i t a r y sewer system was i n s t a l l e d was approximately 
$27,000.00. 

"Mr* Ray M i t c h e l l , Superintendent of Parks In the 
Conservation Commission, has now Indicated that he 
w i l l not approve the re l e a s e and disbursement of the 
funds remaining from t h i s $125,000.00 u n t i l he i s 
s a t i s f t e d . t h a t the same would be l e g a l as an expendi
ture of money f o r the purpose intended by the o r i g i n a l 
act of the L e g i s l a t u r e . Mr. M i t c h e l l a l s o advises 
that there remains in t h i s fund the sum of $21,630.00. 
"The question thus I s , may the St a t e Conservation 
Commission release these funds to the Town of Lake 
View to pay f o r the cost of r e p a i r i n g t h i s road, 
which r e p a i r s were made necessary by the I n s t a l l a t i o n 
of the s a n i t a r y sewer system, w i t h i n the a u t h o r i t y of 
the act of the L e g i s l a t u r e . " 
Section I , Chapter 12* Acts of the 56th General 

Assembly (1955), provides as f o l l o w s : 
"There Is hereby appropriated and set out of the 
general fund of the s t a t e from any moneys not 
otherwise appropriated, to the s t a t e conservation 
commission the sum of one m i l l i o n one hundred 
seventy-three thousand d o l l a r s ($1,173»OOO,00) or 
so much thereof as may be necessary f o r c o n s t r u c t i o n , 
a c q u i s i t i o n , replacements, a l t e r a t i o n s f o r s t a t e 
parks and reser v e s , s t a t e f o r e s t s , s t a t e waters, 
f o r dredging, f o r s a n i t a r y sewer p r o j e c t s f o r 
a r t i f i c i a l lake development, f o r e r o s i o n c o n t r o l , 
f o r streams and lake access, f o r land a c q u i s i t i o n 
and f o r design and I n v e s t i g a t i o n , but s a i d funds 
appropriated and set aside by t h i s act s h a l l not be 
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expended u n t i l I t s h a l l be determined by the 
conservation commission w i t h apprw&\ of the 
budget and f i n a n c i a l c o n t r o l committee and that-
i t s expenditures s h a l l be f o r the best I n t e r e s t s 
of the s t a t e , " 
We have been unable t o l o c a t e the " l e t t e r of I n t e n t " 

referred to In your l e t t e r , but the Budget and F i n a n c i a l 
C o n t r o l Committee d i d , on December 1, 1956, r e l e a s e from 
the a p p r o p r i a t i o n the sum of $125,000,00 f o r the extension 
of the take View sewer system. 

There Is a u t h o r i t y f o r the p r o p o s i t i o n t h a t , upon the 
completion of a p r o j e c t undertaken w i t h the use of approp
r i a t e d funds, a l l unused moneys must In due course r e v e r t 
t o the general fund. See iowa Code s e c t i o n 8,3*> (1958), 
which provides as f o l l o w s : 

"Except as otherwise provided by law, the c o m p t r o l l e r 
s h a l l t r a n s f e r t o the fund from which any appropria
t i o n was made, any unexpended or unencumbered balance 
of such a p p r o p r i a t i o n remaining at the e x p i r a t i o n of 
three months a f t e r the c l o s e of the b i e n n i a l f i s c a l 
term f o r which the a p p r o p r i a t i o n was made, *•*#»* 

However, see 1958 Op, A t t y . Gen., p. 53, dated January 31, 
1958, which s t a t e s t h a t : 

" i n e x e r c i s i n g t h i s power granted to the Comptroller, 
In pursuance of h i s general s u p e r v i s o r y (power) over 
the State's f i n a n c e s , he may use c e r t a i n d i s c r e t i o n 
under a l i b e r a l view of the i n t e n t i o n of t h i s 
s t a t u t e , . . . " 

Thus, the Comptroller has no duty to t r a n s f e r moneys back 
to the general fund If the p r o j e c t f o r which they are 
Intended i s not completed. I t Is e q u a l l y c l e a r , however, 
t h a t funds appropriated f o r a purpose must be used s o l e l y 
f o r that purpose (see i960 Op. A t t y . Gen,, p. 36, dated 
Hay 19, 1959); end once that purpose Is completed, no reason 
e x i s t s why the Comptroller should not charge o f f remaining 
excess funds. 

Is the r e p a i r of the road r e f e r r e d to In your request 
a p a r t of a " s a n i t a r y sewer p r o j e c t " w i t h i n the meaning of 
s e c t i o n 1, Chapter 12, Acts of the 56th General Assembly, 
supra, so as to a u t h o r i z e the expenditure of s t a t e funds 
upon such r e p a i r ? But f o r the s a n i t a r y sewer p r o j e c t the 
r e p a i r s would not have been occasioned, and they are t h e r e f o r e 
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in our o p i n i o n no much a part of the p r o j e c t that to 
prevent manifest i n j u s t i c e appropriated funds should be 
expended towards t h e i r completion. I t i s g e n e r a l l y 
accepted that a s t a t u t e should not be construed so as to 
lead to i n j u s t i c e or unreasonableness. See Case v. Olson. 
2$k Jowa 86*?, Ik «.W. 24 717 ( W O i Farmers flralnage' 01st. 
v. Honona-Harrison Drainage E l s t . , 2hb lows 2»5, b/ M.W. 2d 
W SchuUr v. rlolmes. ?M»2 Iowa 1333, <*9 N.W. ?d 818 
(1952). 

Your i n q u i r y i s t h e r e f o r e answered i n the a f f i r m a t i v e . 
Very t r u l y yours, 

JOHM M. CRCGEft 
A s s i s t a n t Attorney General 

JHCstl 
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