
J a n u a r y 6, 1958 

Mr. D a v i d A. Dancer, S e c r e t a r y 
S t a t e B oard of Regents 
L o c a l 

Dear S i r s 

T h i s w i l l acknowledge yours o f t h e 2nd I n s t , w h i c h has 
been r e f e r r e d t o me f o r answer and i n w h i c h you s t a t e t 

"The 56th G e n e r a l Assembly a p p r o p r i a t e d 
$130,000.00 »to t h e U n i v e r s i t y H o s p i t a l f o r 
t h e purpose o f Improving b u i l d i n g s t o p r o v i d e 
n e c e s s a r y equipment and f a c i l i t i e s f o r o b s e r 
v a t i o n , d i a g n o s i s , c a r e and t r e a t m e n t o f 
e m o t i o n a l l y d i s t u r b e d o r m e n t a l l y r e t a r d e d 
c h i l d r e n ' ( S e c t i o n 9, H. F. 588, 56th G. A.) 

" A f t e r extended c o n f e r e n c e s and p l a n n i n g t h e 
S t a t e Board o f Regents has approved a p l a n 
c o n s i s t i n g o f the c o n s t r u c t i o n o f a b u i l d i n g 
f o r t h e above purpose t o be b u i l t i n an a r e a 
t o t h e west of t h e S t a t e P s y c h o p a t h i c H o s p i 
t a l , Iowa C i t y , Iowa, as a s e p a r a t e s t r u c t u r e , 
a t t a c h e d t o t h e P s y c h o p a t h i c H o s p i t a l by a 
s h o r t c o n n e c t i n g passageway. 

" B e f o r e c o n t i n u i n g any f u r t h e r w i t h t h i s p r o 
j e c t , the S t a t e Board o f Regents r e s p e c t f u l l y 
r e q u e s t s your o p i n i o n as t o whether t h e 
$130,000,00 p r o v i d e d by S e c t i o n 9, H. F. 588, 
56th G. A. can be used t o c o n s t r u c t a s e p a r a t e 
s t r u c t u r e a t t a c h e d t o t h e P s y c h o p a t h i c H o s p i 
t a l by a s h o r t c o n n e c t i n g passageway." 

In r e p l y t h e r e t o we a d v i s e you t h a t In our o p i n i o n t h e 

money a p p r o p r i a t e d by S e c t i o n 9, House F i l e 588, A c t s o f t h e 

56th G e n e r a l Assembly, may not be used t o c o n s t r u c t a s e p a r a t e 

s t r u c t u r e f o r the o b s e r v a t i o n , d i a g n o s i s , c a r e and t r e a t m e n t o f 
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m e n t a l l y r e t a r d e d c h i l d r e n and f o r the purposes o f r e s e a r c h , 

s t u d y and t r a i n i n g o f p r o f e s s i o n a l w o r k e r s i n r e s p e c t t o t h e 

c a r e , t r e a t m e n t o f t r a i n i n g o f such c h i l d r e n . J u s t i f i c a t i o n 

f o r t h i s o p i n i o n Is found In the l e g i s l a t i v e h i s t o r y o f t h i s 

B i l l . The J o u r n a l o f t h e House f o r A p r i l 26, 1955, a t page 

1460 shows the i n t r o d u c t i o n o f the f o l l o w i n g amendment t o t h e 

above numbered House F i l e : 

"Amend House F i l e 588 as f o l l o w s : 

"1)^, By a d d i n g the f o l l o w i n g new s e c t i o n s 

"•Sec. 9. There i s hereby a p p r o p r i a t e d f rom the 
g e n e r a l f u n d o f t h e s t a t e t o the u n i v e r s i t y hos
p i t a l f o r t h e purpose o f e r e c t i n g , c o n s t r u c t i n g , 
o r improving b u i l d i n g s t o p r o v i d e n e c e s s a r y e q u i p 
ment and f a c i l i t i e s f o r o b s e r v a t i o n , d i a g n o s i s , 
c a r e and t r e a t m e n t o f m e n t a l l y r e t a r d e d c h i l d r e n 
and f o r t h e purpose o f r e s e a r c h , s t u d y , t r a i n i n g 
o f p r o f e s s i o n a l w o r k e r s In r e s p e c t t o the c a r e , 
t r e a t m e n t and t r a i n i n g o f such c h i l d r e n . . . 

$ 130,000.00 
Fo r s a l a r i e s , s u p p o r t and main
tenance , 30,000.00 
Fo r the purpose o f e r e c t i n g , c o n s t r u c 
t i n g , o r Improving b u i l d i n g s t o p r o v i d e 
n e c e s s a r y equipment and f a c i l i t i e s f o r 
o b s e r v a t i o n , d i a g n o s i s , c a r e and t r e a t 
ment o f e m o t i o n a l l y d i s t u r b e d c h i l d r e n and 
f o r the purpose o f r e s e a r c h , s t u d y t r a i n 
i n g o f p r o f e s s i o n a l w o r k e r s In r e s p e c t t o 
th e c a r e , t r e a t m e n t and t r a i n i n g o f such 
c h i l d r e n 250,000.00 
Fo r s a l a r i e s , s u p p o r t and main
tenance . 200,000.00 

"2. By s t r i k l n a f r o m l i n e s two (2) and t h r e e (3) 
o f s e c t i o n one (1) the words and f i g u r e s ' f o u r 
m i l l i o n e i g h t hundred s i x t y thousand seven hun-
dren f i f t y d o l l a r s ($4,860,750.00) and i n s e r t 
i n g i n 1 le u t h e r e o f t h e c o r r e c t words and 
f i g u r e s t o I n c l u d e t h e a p p r o p r i a t i o n made In 
s e c t i o n n i n e ( 9 ) . ' " 
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The same J o u r n a l on A p r i l 27, 1955 a t page 1475 shows 

the f o r e g o i n g e x h i b i t e d amendment which amendment was upon m o t i o n 

adopted by a v o t e o f 68 ayes t o 15 nays w i t h 25 absent o r not 

v o t i n g . Thereupon the J o u r n a l f u r t h e r shows t h e passage o f the 

B i l l as so amended by a v o t e o f 94-0 w i t h 14 absent o r not v o t i n g . 

Subsequent t o t h i s a d o p t i o n by the House t h e B i l l was taken up 

by t h e Senate and the J o u r n a l o f the Senate f o r A p r i l 29, 1955 

a t page 1177 shows the f o l l o w i n g Committee amendments were con

s i d e r e d ] 

"Amend House F i l e 588, s e c t i o n 9, l i n e s 2 and 
3, by s t r i k i n g t h e words, ' e r e c t i n g , c o n s t r u c t i n g , 
o r • • 
" F u r t h e r amend s e c t i o n 9 by s t r i k i n g a l l o f 
1Ines 9 t h r o u g h 15. 

"Amend s e c t i o n 1, l i n e s 2, 3 and 4, by s t r i k i n g 
t h e words and f i g u r e s ' f i v e m i l l i o n f o u r hun
d r e d s e v e n t y thousand seven hundred f i f t y d o l 
l a r s ($5,470,750.00)' and I n s e r t i n l i e u t h e r e 
o f ' f i v e m i l l i o n twenty thousand, seven hun
d r e d f i f t y d o l l a r s ($5,020,750)' 

The amendments were adopted. The Senate J o u r n a l s u b s e q u e n t l y 

on page 1177 shows the Senate p a s s e d the B i l l as so amended by t h e 

v o t e o f 46 ayes t o 0 nays w i t h 4 absent o r not v o t i n g . Subsequent 

t h e r e t o , the J o u r n a l o f the House on A p r i l 29, 1955 shows t h e House 

c a l l i n g up f o r c o n s i d e r a t i o n t h e numbered b i l l hereunder c o n s i d e r a 

t i o n as amended by the Senate and t h e amendments were c o n c u r r e d i n . 

The J o u r n a l o f t h e House o f t h e 56th G e n e r a l Assembly a t page 1579 

shows passage o f H. F. 588 as amended by the Senate and c o n c u r r e d 

i n by the House by a v o t e o f 74 ay e s , 0 nays, 34 absent o r n o t 

v o t i n g . 
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The f o r e g o i n g h i s t o r y appears t o c o n c l u d e t h e l e g l s l a -

t l v e I n t e n t . Such I n t e n t Is d i s c l o s e d by the e l i m i n a t i o n o f 

the words " e r e c t i n g " and " c o n s t r u c t i n g " f rom t h e a u t h o r i z e d 

use of t h e money a p p r o p r i a t e d f o r the d e s i g n a t e d purpose. That 

i n t e n t i o n t o remove f r o m I t s a u t h o r i z e d use t h e power t o e r e c t 

and c o n s t r u c t Is c o n f i r m e d by t h e f u r t h e r f a c t t h a t t h e same 

amendment t h a t r e s t r i c t e d t h e use o f the money t o Improving 

reduced t h e g e n e r a l a p p r o p r i a t i o n t o the Board o f Regents f r o m 

$5 ,470,750.00 t o t h e sum o f $5,020 , 7 5 0.00, making a r e d u c t i o n 

In the amount o f $450,000.00. Undoubtedly t h i s r e d u c t i o n so 

p r o v i d e d f o r In the amendment t h a t r e s t r i c t e d t h e use o f t h e 

money i s a c o n s i s t e n t I n f e r e n c e o f t h e i n t e n t t h a t no power 

t o e r e c t o r c o n s t r u c t a b u i l d i n g was Intended. We a r e o f t h e 

o p i n i o n , t h e r e f o r e , t h a t t h e a c t o f the L e g i s l a t u r e In remov

i n g f r o m the a p p r o p r i a t i o n t h e power t o use t h e money f o r con

s t r u c t i o n and e r e c t i o n and t h e r e t e n t i o n t h e r e i n o f t h e word 

" I m p r o v i n g " e v i d e n c e d t h e f i x e d I n t e n t i o n o f the L e g i s l a t u r e 

t o a u t h o r i z e the use o f t h e money f o r a d d i t i o n s t o a l r e a d y 

e x i s t i n g b u i l d i n g s and t h e r e f o r e your q u e s t i o n as t o whether 

the $130,000.00 a p p r o p r i a t i o n p r o v i d e d by House F i l e 588, A c t s 

o f t h e F i f t y - s i x t h G e n e r a l Assembly, can be used t o c o n s t r u c t 

a s e p a r a t e s t r u c t u r e a t t a c h e d t o the P s y c h o p a t h i c H o s p i t a l by 
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a s h o r t c o n n e c t i n g passageway 

- 5 - Ja n u a r y 6 , 1958 

Is In the n e g a t i v e . 

Very t r u l y y o u r s , 

NORMAN A. ERBE 
A t t o r n e y General o f Iowa 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

O S J M K B 



J a n u a r y 2, 1958 

Mr. Ray J . Kauffman, A d m i n i s t r a t o r 
World War II Bonus D i v i s i o n 
l o c a l 

Dear S i n 

You w r i t e r e s p e c t i n g c l a i m No. 233256 o f Frank Eugene 

LaRue whose c l a i m was f i l e d November 10, 1949: 

" E n c l o s e d h e r e w i t h i s World War II S e r v i c e 
Compensation C l a i m No, 233256. 

"Frank Eugene LaRue, a M a r i n e v e t e r a n from 
Dows, Iowa f i l e d t h i s c l a i m November 10, 1949. 

"He was g i v e n a 'Bad Conduct D i s c h a r g e * from 
t h e M a r i n e Corp on March 20, 1946. ( H i s s t a t e 
ment shown as answer t o Q u e s t i o n #19, o f Form 
No. 1, e n c l o s e d h e r e w i t h . ) 

"The above v e t e r a n r e c e i v e d Form No. 1-L11, 
d l s a l l o w a l n o t i c e f r o m our o f f i c e , on F e b r u 
a r y 21, 1950. Reason f o r d e n i a l s t a t e d w i t h i n 
reason #4 o f Form 1-L11. The v e t e r a n , by law, 
was a l l o w e d t h i r t y (30) days r i g h t o f a p p e a l , 
w h i c h he d i d not use. 

"On September 19, 1956, t h e Department o f The 
Navy, Board F o r C o r r e c t i o n o f Naval R e c o r d s , 
Washington 25, 0. C , m a i l e d Mr, LaRue a c o r 
r e c t i o n l e t t e r , same o f which i s a l s o I n c l o s e d 
h e r e w i t h . A 'General D i s c h a r g e ' - 'Under 
H o n o r a b l e C o n d i t i o n s ' as s t a t e d , was Issued 
the v e t e r a n March 20, 1946. T h i s i s a l s o In
c l o s e d h e r e w i t h . 

"At your c o n v e n i e n c e , a d e c i s i o n as t o whether 
o r not our department s h o u l d honor t h i s v e t e r a n 
f o r payment o f World Ward II S e r v i c e Compensa
t i o n , same would be most a p p r e c i a t e d . " 
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In r e f e r e n c e t o the f o r e g o i n g I a d v i s e you t h a t In my 

o p i n i o n d i s a l l o w a n c e o f t h e c l a i m Is J u s t i f i e d and c o n f i r m e d . 

Chapter 59, S e c t i o n 7, A c t s o f t h e 52nd G. A. p r o v i d e s : 

"Sec. 7. O u t l e s . I t s h a l l be t h e duty o f the 
s a i d b o a r d t o a d m i n i s t e r t h e p r o v i s i o n s o f t h i s 
a c t , t o examine a l l a p p l i c a t i o n s and approve o r 
d i s a p p r o v e t h e same and make any i n v e s t i g a t i o n 
n e c e s s a r y t o e s t a b l i s h f a c t s . In t h e event an 
a p p l i c a t i o n Is d i s a p p r o v e d by t h e b o a r d , the 
c l a i m a n t s h a l l have t h e r i g h t o f appeal t o the 
d i s t r i c t c o u r t o f t h e s t a t e o f Iowa i n and f o r 
the c o u n t y o f h i s l e g a l r e s i d e n c e w i t h i n a 
p e r i o d o f t h i r t y days f r o m d a t e o f m a i l i n g by 
r e g i s t e r e d m a l l o f n o t i c e o f such d i s a p p r o v a l . 
The appeal s h a l l be p e r f e c t e d by f i l i n g i n the 
o f f i c e o f t h e b o a r d , a w r i t t e n n o t i c e o f appeal 
s e t t i n g f o r t h t h e o r d e r o r f i n d i n g a p p e a l e d from 
and the grounds o f t h e a p p e a l . W i t h i n t h i r t y 
(30) days a f t e r t h e f i l i n g o f such n o t i c e o f 
appeal the board s h a l l make, c e r t i f y and f i l e 
In the o f f i c e o f the c l e r k o f t h e d i s t r i c t c o u r t 
to w h i c h the appeal Is t a k e n , a f u l l and com
p l e t e t r a n s c r i p t o f a l l documents In the p r o 
c e e d i n g , I n c l u d i n g any d e p o s i t i o n s , a t r a n 
s c r i p t o r c e r t i f i c a t i o n s o f t h e e v i d e n c e , i f 
r e p o r t e d , I n c l u d i n g the n o t i c e o f a p p e a l . The 
c l e r k s h a l l f o r t h w i t h d o c k e t such a p p e a l . The 
appeal s h a l l be h e a r d In such d i s t r i c t c o u r t as 
In e q u i t y de novo. Appeal may be taken t o the 
Supreme C o u r t from any f i n a l o r d e r o r Judgment 
o r i r d e c r e e o f the d i s t r i c t c o u r t . When any a p p l i 
c a t i o n has been approved by the b o a r d , payment 
s h a l l be made t o t h e a p p l i c a n t In a c c o r d a n c e 
w i t h the p r o v i s i o n s o f t h i s a c t . I t s h a l l be 
the d u t y o f the board t o p r e p a r e v o u c h e r s and 
t r a n s m i t the same t o t h e s t a t e c o m p t r o l l e r In 
payment o f the bonus c l a i m s p r o v i d e d f o r h e r e i n 
and o t h e r n e c e s s a r y a d m i n i s t r a t i v e expenses; 
s a i d s t a t e c o m p t r o l l e r s h a l l I s sue a w a r r a n t f o r 
the amount s t a t e d t h e r e i n and the s t a t e t r e a s u r e r 
s h a l l pay such w a r r a n t s o u t o f s a i d bonus f u n d . 
The board i s hereby empowered to employ such 
a s s i s t a n t s and i n c u r such o t h e r expenses as may 
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be n e c e s s a r y f o r such a d m i n i s t r a t i o n and c a r r y i n g 
o ut o f the p r o v i s i o n s o f t h i s a c t , and the funds 
n e c e s s a r y f o r such a d m i n i s t r a t i o n and c a r r y i n g out 
the p r o v i s i o n s o f t h i s a c t s h a l l be expended from 
s a i d compensation f u n d ; such a s s i s t a n t s as s a i d 
board may d e t e r m i n e s h a l l g i v e bond i n such amount 
as may be f i x e d by s a i d b o a r d , and s h a l l , whenever 
p r a c t i c a b l e , be p e r s o n s w i t h i n the c l a s s e s as de
f i n e d i n s e c t i o n f o u r (4) o f t h i s a c t . The board 
Is hereby empowered t o make, adopt and promulgate 
such r u l e s and r e g u l a t i o n s f o r the c a r r y i n g out 
o f the p r o v i s i o n s o f t h i s a c t as I t deems neces
s a r y and e x p e d i e n t and which a r e not i n c o n s i s t e n t 
w i t h any p r o v i s i o n s o f t h i s a c t . " 

i n a d d i t i o n to the f o r e g o i n g , C h a p t e r 55 o f the A c t s o f the 

55th G. A., b e i n g S e c t i o n 35A.7, Code 1954, t r a n s f e r r e d the powers 

o f t h e Bonus Board to the S t a t e A u d i t o r . However, where a p p l i c a 

t i o n had been c o n s i d e r e d by the Bonus Board p r i o r t o i t s a b o l i s h 

ment and d i s a p p r o v e d by I t and t h i r t y days appeal time e x p i r e d , 

t h e r e i s n o t h i n g l e f t f o r the A u d i t o r to c o n s i d e r . He i s w i t h o u t 

power t o approve o r d i s a p p r o v e and the a p p l i c a t i o n cannot s u r v i v e 

f a i l u r e t o appeal from the d i s a p p r o v a l by the Bonus Board w i t h i n 

t h i r t y days t h e r e o f . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

O S J M K B 



J a n u a r y 2, 1958 

Mr. Ray J . Kauffman, A d m i n i s t r a t o r 
W o r l d War I) Bonus D i v i s i o n 
L o c a l 

Dear S i r : 

You w r i t e r e s p e c t i n g c l a i m No. 211750 o f Kenneth V. Mohr 

whose c l a i m was f i l e d August 7, 1950: 

" E n c l o s e d h e r e w i t h Is C l a i m Number 211750, 
same of which was p e r manently d i s a l l o w e d by 
t h i s o f f i c e on August 7. 1950. 

"The a p p l i c a n t s t a t e d , by l e t t e r , which Is a 
p a r t o f the f i l e - q u o t e : 'I w i s h t o w i t h d r a w 
my c l a i m w i t h Iowa Compensation Board pending 
a c c e p t a n c e o r r e j e c t i o n by N o r t h Dakota B o a r d . 1 

Unquote. He was a l l o w e d t h i r t y days t o r i g h t 
o f a p p e a l , which never was r e q u e s t e d . 

" I t Is the o p i n i o n o f t h i s o f f i c e t h a t your 
department r e v i e w the f i l e , a f t e r which our 
r e q u e s t t o you f o r an o p i n i o n o f e l i g i b i l i t y 
r i g h t s would be most a p p r e c i a t e d . " 

In r e f e r e n c e t o the f o r e g o i n g I a d v t s e you t h a t In my 

o p i n i o n d i s a l l o w a n c e o f t h e c l a i m i s j u s t i f i e d and c o n f i r m e d . 

Chapter 59, S e c t i o n 7, Ac i s of t h e 52nd G. A. p r o v i d e s : 

"Sec. 7. D u t i e s . I t s h a l l be the duty o f the 
s a i d board to a d m i n i s t e r the p r o v i s i o n s o f t h i s 
a c t , t o examine a i l a p p l i c a t i o n s . a n d approve o r 
d i s a p p r o v e the same and make a n y i i n v e s t I gat Ion 
n e c e s s a r y t o e s t a b l i s h f a c t s . In the event an 
a p p l i c a t i o n Is d i s a p p r o v e d by the b o a r d , the 
c l a i m a n t s h a l l have the r i g h t o f appeal t o the 
d i s t r i c t c o u r t of the s t e t e o f Iowa In and f o r 
the county of h i s l e g a l r e s i d e n c e w i t h i n a 
p e r i o d o f t h i r t y days f r o m d a t e of m a i l i n g by 
r e g i s t e r e d m a i l o f n o t i c e o f such d i s a p p r o v a l . 
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The appeal s h a l l be p e r f e c t e d by f i l i n g In the 
o f f i c e o f the b o a r d , a w r i t t e n n o t i c e o f appeal 
s e t t i n g f o r t h the o r d e r o r f i n d i n g a p p e a l e d from 
and the grounds o f the a p p e a l . W i t h i n t h i r t y 
(30) days a f t e r the f i l i n g of such n o t i c e o f 
appeal the board s h a l l make, c e r t i f y and f i l e 
In t he o f f i c e o f the c l e r k o f the d i s t r i c t c o u r t 
t o which the appeal Is t a k e n , a f u l l and com
p l e t e t r a n s c r i p t o f a l l documents In the p r o 
c e e d i n g , I n c l u d i n g any d e p o s i t i o n s , a t r a n 
s c r i p t o r c e r t i f i c a t i o n o f the e v i d e n c e , I f 
r e p o r t e d , i n c l u d i n g t h e n o t i c e o f a p p e a l . The 
c l e r k s h a l l f o r t h w i t h d o c k e t such a p p e a l . The 
appeal s h a l l be heard i n such d i s t r i c t c o u r t as 
In e q u i t y de novo. Appeal may be ta k e n t o the 
Supreme Court f r o m any f i n a l o r d e r o r Judgment 
o r decree o f t h e d i s t r i c t c o u r t . When any a p p l i 
c a t i o n has been approved by the board, payment 
s h a l l be made t o the a p p l i c a n t i n acco r d a n c e 
w i t h the p r o v i s i o n s of t h i s a c t . I t s h a l l be 
the duty o f the bo a r d t o p r e p a r e vouchers and 
t r a n s m i t the same to the s t a t e c o m p t r o l l e r i n 
payment o f the bonus c l a i m s p r o v i d e d f o r h e r e i n 
and o t h e r n e c e s s a r y a d m i n i s t r a t i v e expenses; 
s a i d s t a t e c o m p t r o l l e r s h a l l I s sue a war r a n t f o r 
the amount s t a t e d t h e r e i n and the s t a t e t r e a s u r e r 
s h a l l pay such w a r r a n t s out o f s a i d bonus f u n d . 
The board Is hereby empowered t o employ such 
a s s i s t a n t s and i n c u r such o t h e r expenses as may 
be n e c e s s a r y f o r such a d m i n i s t r a t i o n and c a r r y i n g 
o ut o f the p r o v i s i o n s o f t h i s a c t , and t h e funds 
n e c e s s a r y f o r such a d m i n i s t r a t i o n and c a r r y i n g out 
the p r o v i s i o n s o f t h i s a c t s h a l l be expended from 
s a i d compensation f u n d ; such a s s i s t a n t s as s a i d 
b o ard may d e t e r m i n e s h a l l g i v e bond In such amount 
as may be f i x e d by s a i d b o a r d , and s h a l l , whenever 
p r a c t i c a b l e , ^ be persons w i t h i n t h e c l a s s e s as de
f i n e d i n s e c t i o n f o u r (4) o f t h i s a c t . The board 
i s hereby empowered t o make, adopt and promulgate 
such r u l e s and r e g u l a t i o n s f o r the c a r r y i n g o u t 
of the p r o v i s i o n s o f t h i s a c t as i t deems neces
s a r y and e x p e d i e n t and which a r e not I n c o n s i s t e n t 
w i t h any p r o v i s i o n s o f t h i s a c t . " 

In a d d i t i o n s t o t h e f o r e g o i n g , Chapter 55 of the A c t s o f 

the 55th G. A., b e i n g S e c t i o n 35A.7, Code 1954, t r a n s f e r r e d the 

powers of the Bonus Board to the S t a t e A u d i t o r . However, where 
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a p p l i c a t i o n had been c o n s i d e r e d by the Bonus Board p r i o r t o I t s 

a b o l i s h m e n t and d i s a p p r o v e d by I t and t h i r t y days appeal time 

e x p i r e d , t h e r e Is n o t h i n g l e f t f o r the A u d i t o r to c o n s i d e r . He 

i s w i t h o u t power t o approve o r d i s a p p r o v e and the a p p l i c a t i o n 

cannot s u r v i v e f a i l u r e t o appeal from the d i s a p p r o v a l by the 

Bonus Board w i t h i n t h i r t y days t h e r e o f . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
f i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 



1 • i [ t 1 •t c •~:,i,e el i .:at.vr: w i e (i hi that 
,,r ,.-u 'i! ti.i. ?.t.ai.ute i:. 1 hat all -salfS 
,,nr,,; c-,i of r- : stall' are K'hndable 
:",(::• wiit'.';..'it to ?(••• liOli 4 ^ .4.r> (•'«) . 
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Contract iiofunda, 
la-, ... Tax Division, 

•c-'iâ e TOT 'Joncdsalcn, 

•.xaj Construction Contract Refund of Sales and Use 
Tux; rehabilitation KaoArthur Bridge spanning 
Mississippi Rirerj bridge owned by City of 
Burlington, Iowa. 

0 r ::• , Bane« 

This i s to acknowledge receipt of your letter of January 3, 1958, 
regarding the above matter. 

In your letter you wiah to know whether the City of Burlington 
should be allowed to obtain a sales and use tax refund from the State 
of Iowa of that a*ount of the sales and use tax paid on materials used 
in the rehabilitation of that portion of the above referred to bridge 
whiah extends beyond the boundaries of the State of Iowa into the State 
of Illinois. There is a line of U. 3. and state eases which indicates 
that,where a state owns real property beyond i t s borders, i t is to be 
treated as an ordinary proprietor of this property. In other words, a 
subdivision of.a aurdeipal corporation of the state does not carry with 
i t any of its sovereign attributes beyond the boundaries of the state. 

In the case that we have Involved hero, i t is olear that tax was 
paid to the State of Iowa on a l l of the materials used in construction 
of the bridge, even that portion of the bridge which extends beyond 
the state line, the statute governing refunds on sales and use taxes 
paid on contracts with tax levying or tax certifying bodies is section 
six of Seation 422.45, Code of Iowa, 1954* The applicable portions 
of this statute read as followst 

"There are hereby specifically exempted froa the provisions 
of this division and from the computation of the amount of tax 
imposed by i t , the followingi 

- • » • * * 
w6. Any tax certifying or tax levying body of the state of 

Iowa or governmental subdivision thereof nay aake application to 
the state tax ccorals3Ion for the refund of any sales or use tax 
upon the gross receipts of a l l sales of goods, waraa or merchandise 
to any contractor, used in the fulfillment of any written contract 
with the state of Iowa or any political subdivision thereof, which 
property bacomea an integral part of the project under contract and 
at the completion thereof becomes pub Ho property, except goctm, 



/cr. B.03COG Bane 
January 3,.195$ 

r;-:ir©a or ^erchandiaa MB-TTU i n the performance of Bny contract in 
soah-sctlon with th* ftp:jritio.-j' of-arty municipal u t i l i t y engaged 
i n s a i l i n g gss p e l e c t r i c i t y f or m?& to tha general p t & l i c . •* * * 

It is very clear thc-t i f w<s did not have tha question of extra 
fces-ritorial construction thers could be no question of the refund. The 
statute i s very clear in requiring the state to refund its sales and use 
tax on contracts such as tha one involved herein to the political sub
division of the at&fce entitled to the refund. It lo hqt opinion that the 
statute ia sufficiently olear and mandatory so tost ths Iowa Supreme Court 
would compel the State Tax Commission to refund to the City of Burlington • 
a l l of the sales and use tax on material used on this project even though 
a portion of the bridge extends beyond the boundaries of the state. Where 
a statute is elear the Supreme Court say not construe i t and derive a mean
ing from i t clearly contrary to the expressed intent of the legislature. 
There would be no public policy against making this refund to the City of 
Burlington. 

Consequently, i t is my opinion that the refund of a l l of the sales 
and use tax to the City of Burlington should be mads upon receipt of 
your office of a proper application, together with required proof of 
payment of the taxes. 

lours very truly, 

Francis J, Pruss 
Special Assistant Attorney General. 

FJP:er 

ftp:jritio.-j'


COUNTY BOARD OF EDUCATION: F i f t y - s e v e n t h G. A., Ch. 126 r e q u i r e s 
county boards to 1 i.st ( not lump) b i l l s and c l a i m s f o r p u b l i c a t i o n . 

J a n u a r y 3p 

iir. t o r c n U* Qrown 
&itch<&il County A t t o f n o y 
Osage» Iowa 

Dsar S i r ; 

r<ec©ipi i s acknowledged o f a l e t t e r addresaosd t o you by your 
County i)upur i n t e n d e n t end by your pen-and-ink "endor0 0 1 8 0 0 1 ' * f o r -
wartiad t o t h i s o f f i c e . Aa you know, o p i n i o n s o f t h i s o f f i c e ares 
l i r o i t a c by s t a t u t e to q u e s t i o n s s u b m i t t e d by e t a t o department©, 
members o f i h s l e g i s l a t u r e and s t a t e o f f i c e r s i n c o n n e c t i o n y j t h 
t h a dutiofe o f t h e i r r e s p e c t i v e o f f i c e . O r d i n a r i l y t h i s o f f i c e 
does not e x p r e s s o p i n i o n s on q u e s t i o n s eubmi t t o d d i r c c t l y by 
county o r l o c a l o f f i c e r s and j as a jganaral r u l e you s h o u l d G i v e 
us thy b e n e f i t o f your r e s e a r c h and c o n c l u s i o n s wh©n s u b m i t t i n g 
to us a q u e s t i o n on \yhich your o p i n i o n ha« b&an r e q u e s t e d by ons 
o f your county o f f i c e r s . 

Kow&vor $ the f i r a t q u e s t i o n c t a t s d i n your s u p e r i n t s n d s n t * & 
l a t t e r baa a l s o b*aon ih© s u b j e c t o f o r a l i n q u i r y by the Dapsriraeni 
o f P u b l i c I n s t r u c t i o n and the soconci and t h i r d q u e s t i o n s I h e r a i n 
havo boen the s u b j e c t o f an o p i n i o n r e n d e r e d by t h i s o f f i c e a t ih<$ 
r e q u e s t o f the S t a t e S u p e r i n t e n d e n t o f P r i n t i n g . 

You «r* a c c o r d i n g l y a d v i s e d as f o l l o w o s 

1. The s t a t u t e quoted i n your l o t t a r r e f e r s t o a " 1 1 s t " o f 
b i l l s end c l a i m s * Sine© the s t a t u t e says b i l l s and c l a i m s a r e to 
bus l i s t e d r & t h a r than lumped^ and p r a s u a & b i y moans what i t s a y s , 
t h a lumping o r su m m a r i s a t i o n s t a t e d irt t h e f i v a ©jcampl^a h y p o t h e t i 
c a l od i n your l a t t e r would not b® i n c o m p l i a n o a w i t h t h e s t a t u t e . 
Tho ao&ia appears t r u e f o r mi1«Q^O and ©xp&nsoa. Aa f o r s a l a r i e s ^ 
th'2» answer doponds upon whether s a l a r i s s a r e f i x e d on a monthly o r 
annual b&ssi©* I f a u t h o r i s e d i n ta n a s o f a g i v e n f i g u r e per y e a r , 
one o n t r y i® s u f f i c i e n t . 

file:///yhich


Mr. Loron i l * S r o w i — 2 January 3 , 

2* The answer to your second q u e s t i o n i s f u r n i s h e d by th© 
o n c l o s e d o p i n i o n . 

3» Tha e.n©w«r t o your t h i r d q u e s t i o n i s f u r n i s h e d by thu 
e n c l o s e d o p i n i o n . 

Very t r u l y your» t 

UCAtrad 
Enc. Afo&ls t o Meodham 

U / 1 V 5 7 , >/77» Ok, 

UONAnXJ 0, AS EL 3 
A a s i s t a n t A t t o r n e y G e n e r a l 



I N C O M E T A X : State of Iowa has no authority under sections 422.16(1) and 422.4(14) 
Code of Iowa, 1954, to require federal agencies to withhold tax on the earnings o f nonresidents. 

January 6, 1958 

M r . George J. Eischeid 
Director Income Tax 
B U I L D I N G 

Dear M r . Eischeid: 

This is to acknowledge receipt of your letter of December 30, 1957, wherein you ask 
whether or not the State Tax Commission, under the authority of sections 422.16(1) and 
422.4(14), Code of Iowa, 1954, may require federal agencies to withhold tax from the earnings of 
nonresident taxpayers. 

Section 422.4 (14), Code of Iowa 1954, provides: 

"422.4 Definition controlling division. For the purpose of this division 
and unless otherwise required by the context: * * * 

"14. The term 'withholding agent' means any individual, fiduciary, 
corporation, association, or partnership in whatever capacity acting, including all 
officers and employees of the state or of any municipal corporation or political 
subdivision of the state, that is obligated to pay or has control of paying to any 
nonresident any 'gross income', within the meaning of section 422.8 in excess of 
fifteen hundred dollars in any calendar year." 

Section 422.16 (1), Code of Iowa, 1954, provides: 

"422.16 Withholding agents and nonresidents. 

"1 . Excepting as provided herein and in section 422.17, every withholding 
agent shall deduct and withhold in each calendar year five percent of all gross 
income, in excess of fifteen hundred dollars, which such withholding agent pays, 
including the five percent so withheld, to any nonresident during such calendar 
year, provided, however, that on incomes derived entirely from salaries not 
exceeding four thousand dollars, the amount withheld shall be two percent. In 
case the nonresident files with the state commission a verified statement, in such 
form and containing such information as the commission shall prescribe, showing 
that any income described therein is derived from a source" upon which the net 
income w i l l be less than twenty percent of the gross income, the commission, i f 
satisfied that such statement is correct, shall give to such nonresident a certificate 



directing the withholding agent to withhold only one percent of the described 
income. Upon receipt of such certificate, the withholding agent shall withhold 
only one percent of the income described in such certificate in excess of seventy-
five hundred dollars and no part of the first seventy-five hundred dollars shall be 
withheld. * * * 

In an opinion to the U . S. Attorney General, dated January 6, 1948, the U .S . Comptroller 
General stated: 

"There has been brought to my attention a letter dated January 2, 1948, 
from your Administrative Assistant to the Divis ion of Investigation of this Office, 
as follows: 

'This office is in receipt of the following telegram from the 
United States marshal for the District o f Oregon: 

" N e w Oregon state law effective January 1 s t. 1948 
required one per cent state income tax deduction on al l 
payrolls k ind ly instruct whether these deductions should be 
made on federal payrolls for benefit o f the state." 

' A copy of the legislation is not available at this time and it 
is understood that your office is endeavoring to secure a copy. 
Kindly advise as to what action, i f any, should be taken in respect 
to the handling of payrolls involving employees located in the State 
of Oregon.' 

"The provisions of the Oregon income tax law here involved - section 
110-1620(a), Oregon Compiled Laws Annotated - stipulate, so far as here 
material, that: 

'Every employer at the time of the payment of wages, 
salary, bonus or other emolument to any employee shall deduct and 
retain therefrom an amount equal to 1 per cent of the total amount 
of such wages, salary, bonus or other emolument computed 
without deduction for any amount withheld, and shall, quarterly, on 
or before the thirtieth day of A p r i l , July, October and January pay 
over to the State tax commission the amount so deducted and 
retained from wages, salary, bonus or other emolument paid to any 
employee during the preceding three months.' 

"In view of the well settled constitutional principle which precludes the 
regulation or control by a State, or political subdivision thereof, of the United 
States in the exercise of its governmental function (see Mayo, et al. v. United 
States, 319 U . S. 441; Johnson v. Maryland, 254 U . S. 51; Ohio v. Thomas, 173 



U . S. 276), and since it is obvious that the effect of the provisions of the Oregon 
tax law here involved, so far as the matter of the withholding and payment by the 
Federal Government of the tax in question is concerned, is such as to impose a 
direct burden upon the United States, it must be concluded that the withholding 
feature o f the Oregon income tax law is not for application in the case of 
payments o f salary or wages to Federal employees. Consequently, payment 
should be made o f the salary or wages due to employees of your Department 
without the deduction of an amount representing the Oregon income tax." 

Subsequent to the above-quoted opinion, however, the 82 n d Congress enacted Title 5, 
section 84 b and c of the U . S . Code which provides as follows: 

"84b Withholding State Income taxes of Federal employees by Federal 
agencies 

Where-

"(1) the law of any State or Territory provides for the 
collection of a tax by imposing upon employers generally the duty 
of withholding sums from the compensation and making returns of 
such sums to the authorities of such State or Territory, and 

"(2) such duty to withhold is imposed generally with 
respect to the compensation of employees who are residents of 
such State or Territory, then the Secretary of the Treasury, pursuant 
to regulations promulgated by the President, is authorized and 
directed to enter into an agreement with such State or Territory 
within one hundred and twenty days of the request for agreement 
from the proper official o f such State or Territory. Such agreement 
shall provide that the head of each department or agency of the 
United States shall comply with the requirements of such law in 
the case of employees of such agency or department who are 
subject to such tax and whose regular place of Federal employment 
is within the State or Territory with which such agreement is 
entered into. N o such agreement shall apply with respect to 
compensation or service as a member of the Armed Forces of the 
United States." 

"84c. Same, limitation of burden on United States 

"Nothing in section 84b of this title shall be deemed to consent to the 
application of any provision of law which has the effect of imposing more 
burden-some requirements upon the United States than it imposes upon other 
employers or which has the effect of subjecting the United States or any o f its 
officers or employees to any penalty or liability by reason of the provisions of 



section 84b of this title. July 17, 1952, c. 940, § 2, 66 Stat. 766." 

In view of the Comptroller General's Opinion, supra, it is evident that i f sections 
422.16(1) and 422.4(14), Code of Iowa, 1954, were construed to include within their mandates, 
agencies of the Federal Government, they would o f necessity be rendered unconstitutional. It is 
true that under the provisions of Title 5, section 84b, U . S . Code, supra, the federal government 
acting through the Secretary of the Treasury, has the authority to forego its constitutional rights 
and enter into agreements with the various states under which taxes may be withheld. This 
authority exists, however, only i f the duty to withhold is imposed generally with respect to the 
compensation of employees who are residents o f the particular state. A s section 422.16, Code of 
Iowa, 1954, does not impose the duty to withhold generally with respect to resident employees, 
Iowa does not come within this legislative exception. Consequently, sections 422.16(1) and 
422.4(14), Code of Iowa, 1954, must be given a construction which w i l l be in harmony with the 
constitutional principles set forth in the Comptroller General's Opinion, and as stated above, 
such a construction precludes the state from requiring federal agencies to withhold tax from the 
earnings of nonresidents. 

Very truly yours, 

Francis J. Pruss, 
Special Assistant Attorney General 

Joseph C. Piper, 
Special Counsel, Iowa State Tax Commission 



FIRE DISTRICTS: I n c l u s i o n or t a x a t i o n of c i t i - e i and towns 
f o r b e n e f i t e d f i r e d i s t r i c t s i s not contemplated by 5 7 t h 
G.A., Chapter 178. ' 

January 8 , 1958 

Mr. Gordon L- Winkel 
Kossuth County A t t o r n e y 
Box ^05 A l g o n a , Iowa 

Dear S i r s 

R e c e i p t i s acknowledged of your l e t t e r of January 2 i n which 
you submit the f o l l o w i n g : 

" I n o r d e r to a v o i d c o n f u s i o n , perhaps I should r e s t a t e 
the q u e s t i o n i n a d i f f e r e n t way. Can a f i r e d i s t r i c t 
be e s t a b l i s h e d under Chapter 178 of the A c t s of the 
5 7 t h G e n e r a l Assembly so as t o . i n c l u d e a m u n i c i p a l i t y ? 
The problem a n t i c i p a t e d i n regard to d o i n g subh i s the 
q u e s t i o n o f whether or not the f i r e d i s t r i c t t r u s t e e s 
(not township t r u s t e e s ) can e f f e c t i v e l y and l e g a l l y 
l e v y a tax on a l l of the p r o p e r t y w i t h i n the f i r e d i s 
t r i c t i n c l u d i n g the m u n i c i p a l i t y . I can v i s u a l i z e the 
p o s s i b i l i t y o f a m u n i c i p a l i t y o v e r w h e l m i n g l y d i s a p p r o v 
i n g the e s t a b l i s h i n g of a f i r e d i s t r i c t , but the r u r a l 
a r e a might be a b l e to c a r r y the q u e s t i o n of the e s t a b 
l i s h m e n t of the d i s t r i c t . " 

R e f e r e n c e to Chapter 178, 57th G.A. r e v e a l s t h a t i t speaks 
of " a l l or p o r t i o n s of nne township and any a d j o i n i n g t ownships or 
p o r t i o n s t h e r e o f " ( s e c . 2 ) . I t f u r t h e r r e f e r s to e s t a b l i s h m e n t o f 
d i s t r i c t s by boards of s u p e r v i s o r s but makes no r e f e r e n c e i n any 
way to c i t y or town c o u n c i l s . I t a l s o p r o v i d e s i n s e c t i o n 13? as 
f o l l o w s : 

"When the boundary l i n e s o f such b e n e f i t e d f i r e d i s 
t r i c t s h a l l i n c l u d e an e n t i r e t o w n s h i p , the township 
t r u s t e e s s h a l l no longer l e v y the tax p r o v i d e d by s e c 
t i o n t h r e e hundred f i f t y - n i n e p o i n t f o r t y - t h r e e 
( 3 5 9 -^3) of the code; and any in d e b t e d n e s s i n c u r r e d 
f o r the purposes o f s e c t i o n s t h r e e hundred f i f t y - n i n e 
p o i n t f o r t y - t w o (359-^2) to t h r e e hundred f i f t y - n i n e 
p o i n t f o r t y - f i v e (359- l +5) , i n c l u s i v e of the code, s h a l l 

- be assumed by the b e n e f i t e d f i r e d i s t r i c t and a l l the 
a s s e t s of s a i d township which r e l a t e to the f i r e -
f i g h t i n g o peration, s h a l l be t r a n s f e r r e d to the b e n e f i t e d 
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f i r e d i s t r i c t . Any p r o p e r t y i n the township purchased 
f o r d u a l purposes s h a l l be h e l d j o i n t l y . " 

No p r o v i s i o n s i m i l a r to s e c t i o n 13 i s made w i t h r e s p e c t t< 
c i t y or town a s s e t s , i n d e b t e d n e s s or equipment. 

Thus, a l t h o u g h some degree of a m b i g u i t y e x i s t s i n the 
of Chapter 178, i t i s my i m p r e s s i o n from r e a d i n g the Act 
t h a t the l e g i s l a t u r e d i d not i n t e n d 
w i t h i n or tax p r o p e r t y w i t h i n t h e i r 
b e n e f i t e d f i r e d i s t r i c t s a u t h o r i z e d 
s a i d A c t . 

1anguage 
as a whole, 

to i n c l u d e c i t i e s and towns 
l i m i t s f o r purposes of the 
to be c r e a t e d by the terms o f 

Very truly y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:md:kvr 
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O S T E O P A T H S : M a y serve as physician-member o f the County Insanity Commission. 

January 8, 1958 

Dr. W . S. Edmund, Secretary 
Board of Osteopathic Examiners 
621 Third Street 
Red Oak, Iowa 

Dear Doctor Edmund: 

Receipt is acknowledged of your letter of January 3 as follows: 

"I wish to submit to you the following question concerning the composition 
"Commission of Insanity, under Chapter 228; under section 228.2 the Code 
provides for a three-member commission, one being a physician. 

"Can doctors of osteopathy serve on Commission of Insanity?" 

Section 228.2, Code 1954, to which you refer provides as follows: 

"Personnel of commission. Said commission shall consist of the clerk of the 
district court, one reputable physician in actual practice, and one reputable 
attorney in actual practice. Said two latter members shall reside as near as may be 
convenient to the place where the district court is held. In the absence or inability 
o f the clerk to act in any case, his deputy may act." 

Section 150.6, Code 1954, prescribes the course of study for approved colleges of 
osteopathy. It provides in pertinent parts: 

" . . . Such professional course shall require a specific and published schedule of 
study and clinical practice for the entire school period and this schedule shall 
include a study of: . . . 

" . . . 3. Practice o f osteopathy as applied to the diagnosis and treatment of human 
diseases, including . . . neurology and psychiatry.. ." (Emphasis ours) 

Section 150.4, Code 1954, provides: 

" . . . 2. Present a diploma issued by an accredited college of osteopathy approved 
by the osteopathic examiners of I o w a . . . " 



In view o f the prescribed content of the course required of colleges o f osteopathy 
prerequisite to accreditation and the further requirement that applicants for license as 
osteopathic physicians or osteopathic physicians and surgeons present a diploma issued by such 
an accredited college, I am of the opinion that one duly licensed to practice osteopathy in Iowa 
and regularly engaged in such practice meets the qualifications of physician-member o f the 
County Insanity Commission under Section 228.2, Code 1954. 

Very truly yours, 

L E O N A R D C. A B E L S 
Assistant Attorney General 



J a n u a r y 9 , 1958 

H c n o r s b l a J a c k Wormley 
The H a y t a g Forms 
Ns&ton, Iowa 

Dear S e n a t o r Wormleyi 

Your l e t t e r o f the 8 t h I n s t , a d d r e s s e d t o the A t t o r n e y 

G e n e r a l w i t h copy o f l e t t e r d a t e d Juno 2 0 , 1957* has been hended 

t o evs f o r answer. In r e p l y t h e r e t o I would a d v i s e you t h a t a t 

the t i m e o f answer by the A t t o r n e y G e n e r a l a d v i s i n g you t h a t t h e 

q u e s t i o n s you s u b m i t t e d were the s u b j e c t o f l i t i g a t i o n appears 

s u b s e q u e n t l y t o have been e r r o n e o u s . Absent l i t i g a t i o n t h a t 

p r o v i d e s c l a r i f i c a t i o n o f t h e s t a t u t e I n q u i r e d a b o u t, an o p i n i o n 

o f t h i s department Was i s s u e d November 2 0 , 19S7• t o Sen. Georgia E. 

O ' M a l l e y . The q u e s t i o n s w h i c h you submit a r e t h e s e i 

" 1 . The law s t a t e * : , / • . t h a t no c r e d i t o r 
may c e r n l s h f o r more than one hundred f i f t y 
(150) d o l l a r s p l u s h i s c o s t o f g a r n i s h m e n t . 1 

Does t h i s c o n s t i t u t e a l i f e t i m e maximum f o r 
g a r n i s h m e n t o f any p a r t i c u l a r c r e d i t o r a g a i n s t 
any p a r t i c u l a r d e b t o r o r i s i t something 
l e s s then t h i s ? 
M 2 . A f t e r p a y r o l l d e d u c t i o n s In t h e form o f 
t a x e s an employee i s e n t i t l e d t o c l a i m h i s . 
exemptions by f i l i n g an a f f i d a v i t w i t h h i s 
employer. F r e q u e n t l y t h e employee may havs 
a u t h o r i z e d o t h a r p a y r o l l d e d u c t i o n s such as 
h e a l t h Insurancov^tfar bonds, e t c . , and my 
q u e s t i o n Is whether a p r e v i o u s c o n s e n t t o 
such d e d u c t i o n s Is v a l i d In vi e w o f the Ian-
g-uage o f the s t a t u t e o r whether the employer 
must pay ov e r the e n t i r e amount o f t h e exemp
t i o n s u n l e s s a d d i t i o n a l c o n s e n t t o d e d u c t i o n s 
Is O b t a i n e d . " 



Hen, J a c k Worm l e y 2 J a n u a r y 9# 1958 

I n s o f a r as your q u e s t i o n #1 Is c o n c e r n e d , t h a o p i n i o n 

o f t h a deportment r e f e r r e d t o p r o v i d e s answer. Copy o f t h i s 

o p i n i o n I s e n c l o s e d . 

I n s o f a r as your q u a s i I on it i s ces5C&rw<sd9 I would s d v i s o 

t h a t ©carding t o S e c t i o n I , C h a p t e r 263, A c t s o f t h s 57 t h G e ^ a r a l 

A s a & n b l y , w h i c h Is t h e l e g i s l a t i v e a c t d e s i g n a t e d es Ncuso F i l e 

113, p r o v l d o s as f o l l o w s i 

" S e c t i o n I , S e c t i o n s i x hundred twenty-seven 
p o i n t ten ( 6 2 7 . 1 0 ) , Code 195*4, Is eoisnd&d by 
r e p e a l i n g s a i d s e c t i o n and I n s e r t i n g t h e f o i -
IcwJng In l i e u t h e r e o f ! 

"•tPh© wagas o r s a l a r y f o r s e r v i c e s o f an em
ploye© who Is the head o f a f & n l l y , t o the V 
essotmt o f t h l r t y - f l v c ( 3 5 ) d o l l a r s p&r week 
snd an a d d i t i o n a l t h r e e ( 3 ) d o l l a r s per w$ek 
f o r each dependent under e i g h t e e n (18) y e a r s 
o f age e x c l u s i v e o f e l l p a y r o l l d e d u c t i o n s 
In t h e form o f t a x e s , s h a l l be exempt f r c s i 
g a r n i s h m e n t . P r o v i d e d , t h a t when such employee 
r e c e i v e s no d e f i n i t e o r agreed wage o r s a l a r y 
b u t i s compensated f o r h i s s e r v i c e s by commis
s i o n o r p r o f i t a l l o w a n c e s * such a l l o w a n c e s 
s h a l l be s i m i l a r l y exempt frota garnishment t o 
m amount o f t h i r t y - f i v e (35) d o l l a r s per week 
end an a d d i t i o n a l t h r e e (3) d o l l a r s per wssk 
f o r each dependent under e i g h t e e n ( l o ) y e a r s 
o f g q s. A i l ebova s a i d exempt amount s h a l l 
be I l a b i a f o r g a r n i s h m e n t , e x c e p t t h a t no 
c r e d i t o r may g a r n i s h f o r ©ore then ono hun
d r e d f i f t y (150) d o l l a r s p l u s h i s c o s t s o f 
g a r n i s h m e n t . 

" • E v e r y employer s h a l l pay t o such e&ployco 
such exempt wages o r s a l a r y o r c c s s a l s s I o n 
o r p r o f i t a l l o w a n c e s n o t t o exceed s a i d arcount 
o f t h a wages o r s a l a r y o r c c m s i l s s l o n o r p r o f i t 
a l l o w a n c e s earned by nlm. when duo, upon such 
employee's making and d o l l v o r t n g t o h i s em
p l o y e r , * f e j s a f f i d a v i t t h a t he Is such head o f 
g f i ^ i I ̂ ^ n o t w i t h s t a n d i n g t h e s e r v i c e o f any 
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R O t l c o o f garnishment upon such eajjployer, and 
t h s s u r p l u s o n l y ebova such estejsat tsrsgss o r 
sa t c r y o r commission o r p r o f i t a l l c w c n s o s s h a l l 

tesld by such e ^ l o y e r t o e b l d o th© ev e n t o f 
tks gsrnlshffltmt s u i t . I f t h a crsa-unt o f wagss 
e ? s a l a r y o r c o r a a l a s l o n o r p r o f i t a l l o w a n c e s 
s u b j e c t t o g a r n I s h s & n t s h a l l not e q u a l t h e 
c o o t s o f the g a r n l s h s s s n t , whatever r e n i n s o f 
c o s t s s h a l l be p a i d by t h e p e r s o n b r i n g i n g t h e 
garni s h m e n t p r o c e e d i n g s , and Judgment c h a t I be 
e n t e r e d t h o r e f o r a g a i n s t him, ana no Jud^assnt 
f o r any such d e f i c i e n c y o f c o s t s s h a l l go 
a g a i n s t t h e employer o r t h e d e f e n d a n t . Mo 
esaployer so s e r v e d w i t h g a r n i s h m e n t s h a l l In 
£fsy c a s e be l i a b l e t o answer f o r any ©wount 
n o t ©arnod by such employee a t t h a tteea o f t h e 
s e r v i c e o f the n o t i c e o f g a r n i s h m e n t * 

"•Th© p r o v i s i o n s o f t h i s A c t s h a l l n o t be 
a p p l i c a b l e t o any Judgment e n t e r e d p r i o r t o 
J u l y kt I 9 5 7 . , u 

A c c o r d i n g t o t h i s s t a t u t e , the o n l y d e d u c t i o n a u t h o r i z e d 

tfisat tsould have any e f f e c t upon tha ©mount o f the exemption end 

tS$8 ssmmt s u b j e c t t o g o r n l s h m n t I s t h o e^ount d e d u c t e d f o r t s n o s . 

^ h l t o otfc&r d e d u c t i o n s may be mads t h o y w i l l have no eftczt upon 

th© «3£fiHl«03 o f 891 employee sufejost t o g-srnlshsssmt* In v l s s r ©# 

%h® f o r e g o i n g , the q u e s t i o n whatbar a d d i t i o n a l c o n s e n t t o a 

p r e v i o u s c o n s e n t must be o b t a i n e d In v i e w o f t h o tones o f tT;a 

s t a t u t e , wouId have no b e a r i n g upon t h e problem w h i c h I s msb» 

©Itted* 

V e r y t r u l y y o u r s . 

OSCAR STRAUSS 
. Second A s s I a t a n t A t t o r n e y ©c^aral 



HEADNOTEi loony* OFFICES : <u>tisee**r'°*i: 
1. County A t t o r n e y 1$ r e q u i r e d t o r e n d e r t o county 

c o n s e r v a t i o n b oard such a s s i s t a n c e a s s h a l l n ot i n t e r f e r e 
w i t h h i s r e g u l a r employment. 

2. E x p e n d i t u r e s by the b o a r d a r e n o t s u b j e c t t o t h e 
p r i o r a p p r o v a l o f t h e county b o a r d o f s u p e r v i s o r s . 

Mr. M a r t i n D. L e i r 
S c o t t County A t t o r n e y 
Davenport, Iowa 

A t t e n t i o n ) Mr. Edward N. Wehr, A s s t . County A t t o r n e y 

Dear S i r s 

(n your l e t t e r o f December 19, 1957, you submit t h e 

f o l l o w i n g questions-. 

" ( I ) Has the County C o n s e r v a t i o n Board power 
to employ l e g a l c o u n s e l t o h a n d l e t h e v a r i o u s f a c e t s 
o f l e g a l work which a r e c o n t e m p l a t e d by Chapter 12 
o f t h e Laws o f t h e 56 G. A.? 

(2) Assuming t h a t t h e County C o n s e r v a t i o n Board 
has a u t h o r i t y t o employ l e g a l c o u n s e l , I s t h e r e any 
p r o h i b i t i o n a g a i n s t e m p l o y i n g t h e county a t t o r n e y 
t o r e p r e s e n t t h e Board In c o n n e c t i o n w i t h I t s l e g a l 
work? 

( 3 ) I s I t n e c e s s a r y t h a t t h e a c t s o f t h e County 
C o n s e r v a t i o n Board be approved by t h e Board o f 
S u p e r v i s o r s end s p e c i f i c a l l y w ould a l l e x p e n d i t u r e s 
made by the C o n s e r v a t i o n Board be s u b j e c t t o the 
p r i o r a p p r o v a l o f t h e County Board o f S u p e r v i s o r s ? " 

1. The p e r t i n e n t p a r t o f S e c t i o n 10, Chapter 12, 5 6 t h 

G. A., i s as f o l l o w s : 

"Sec* 10* . . . . . The s t a t e c o n s e r v a t i o n 
commission, county e n g i n e e r , c o u n t y a g r i c u l t u r a l 

. agent* and o t h e r c o u n t y o f f i c i a l s s h a l l r e n d e r such 
a s s i s t a n c e as s h a l l n o t I n t e r f e r e w i t h t h e i r r e g u l a r 
(employment, 'j f , u 



Mr. Martin 0. t e l r 2. January 13, 1058 

( am of tha opinion that the quoted provision above c l e a r l y 
contemplated that the county attorney s h a l l render such a s s i s t * 
ance as shall not Interfere with h i s regular employment* 

I am further of the opinion that the members of the county 
conservation board ere county o f f i c e r s , based mainly upon the 
authority end power conferred in sections 7 and 8 of Chapter 12, 
56th G. A. As county o f f i c e r s the members ere e n t i t l e d to require 
of the county attorney the applicable duties prescribed In Chapter 
336, Code of Iowa, !95**< 

2. in view of the answer given to your f i r s t question, 
no answer to your second question i s required. 

3* Section 9, Chapter 12, 56tb a. A., provides in pertinent 
part as follows* 

"Sec. 9 . . . . . which tax shall be c o l l e c t e d 
by the county treasurer as other taxes are collected)* 
and s h a l l be paid Into a separate and d i s t i n c t fund 
to be Imown as tha county conservation fund., to be 
paid out upon the warrants drawn by the county auditor 
upon r e q u i s i t i o n of the county conservation board f o r 
the payment of expenses Incurred in carrying out the 
powers and duties of said conservation board. The 
county conservation board s h a l l have no power or 
authority to contract any debt or ob l i g a t i o n In any 
year in excess of the money In the hands of the 
county treasurer Immediately a v a i l a b l e f o r such pur
poses. 
In the case of Ehfnnoy v. Montaomery* 218 Iowa 12^0, 12**3> 

the Iowa Supreme Court saldt 
"{!) The foregoing provisions are set out at 

length to show the Intent of the l e g i s l a t u r e In 
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respect to the control and management of the hos
p i t a l . It seems c l e a r , from the language of these 
statutes, that It was the Intention of the l e g i s 
lature to place the e n t i r e control and management 
o f the county hospital In the hands of the hospital 
trustees. The purchase of the grounds, the construc
tion and equipment of buildings, the making of the 
contracts therefor, the supervision of the grounds 
and buildings, the employment of the necessary 
employees* and the f i x i n g of t h e i r compensation, are, 
by the foregoing statutes, f u l l y Intrusted to the 
board of hospital trustees. It would seem impossible 
f o r the trustees to enter Into contracts for such 
expenditures, I f the board of supervisors has the 
authority to pas* upon expenses Incurred therefor, 
af t e r the work has been completed and the contracts 
f u l l y performed. 

There Is no provision In these statutes author
i z i n g the board of supervisors to pass upon claims f o r 
expenses incurr«d by the trustees In the management 
and operation of the h o s p i t a l . This duty, by the 
Clear Implication of the statutes, l a placed e n t i r e l y 
In the hands of the hospital trustees.* 1 

Applying the same reasoning as contained in the above quo
tat i o n to the powers, duties, and operation of the county con
servation board as contained in Chapter 12, 56th G. A.t l am of 
the opinion that I t Is not necessary that expenditures made by 
the board be subject to the p r i o r approval of the county board 
of supervisors. 

Very t r u l y yours, 

JHG/fm JAMES H. GRITTON 
Assistant Attorney General 



HttmQTE: TAX COMMISSION PUBLICATIONS-Pursuant to House 
F i l e 139, Acts of the 57th General Assembly, distribution of certain 
publications by the Tax Commission can be made gratis only to public officers; 
public officers include persons who are officers of not only the State of Iowa 
or its political subdivisions but of the U.S. and other states. 

Mr. Lewis Lint, Secretary 
State Tax Commission 
State Office Building 
Des Moines, Iowa 

Dear Mr. Lint: 

Your letter of November 22, 1957, addressed to Mr. Francis J . 

Pruss, has been referred to the writer for answer, in this letter you ask 

for an interpretation of the term "public officer" as found in Section 17.27, 

Code of Iowa, 1954, as amended by House Fi l e 139, Acts of the 57th 

General Assembly. This particular Code section provides: 

"Distribution of such publications shall be made by the 
superintendent of printing gratis to public officers, * * 

You ask which of the following would be classed as public officers, 

and thereby be entitled to receive publications without cost* 

" 1 . State owned universities and colleges. 
2. Public libraries. 
3. Tax Commissions and/or other officials of other states. 
4. City managers, 
5. Mayors. 
6. Federal offices. 
7. Universities and colleges other than state owned. 
8. State institutions other than educational. 

9. Associations of tax administrators." 

The general rule is that "public officer" Includes all Individuals holding 

public office by election or appointment for a definite period, whether the office 
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be federal, state, county or municipal. This rule Is well stated in Poorman 

v. State Board of Equalization, 99 Montana 5 4 3 , 4 5 Pac.2nd 307. I 

believe that this genera) rule will be of help to you in determining who are 

public officers in future matters that might arise In your office. 

I will answer your examples as follows: 

Tax Commissions and/or other officials of other states (3) would qualify 

under our statute as "public officers", inasmuch as the statute does not limit 

to public officers of Iowa only. 

City managers (4) and Mayors (5) are "public officers" under the statute. 

State owned universities and colleges (1) and State institutions other 

than education (8) are not "public officers", but being agencies of the government 

may proceed through public officers to obtain the printed matter in question. For 

instance, State owned universities and colleges could have requests for printed 

material made by a member of the State Board of Education, and state Institutions 

could have such requests made by members of the Board of Control. 

Public libraries (2) or a representative thereof are not "public officers", 

but, since they are operated by a branch of the government,they could have a 

public officer, such as a mayor, clerk, city councilman or city manager make 

the request. 

Federal offices (6) are not "public officers", but, since they are agencies 

of the federal government, they may make requests through appointive or elected 

federal public officers. For Instance, an internal revenue office might have the 

Director of Internal Revenue for the state request such printed matter as is desired. 
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Universities and colleges other than state owned (7) and Associations 

of tax administrators (9) are private institutions, and do not come under the 

provision of the Code giving printed materials gratis to "public officers". 

in such matters as these It might be well to remember that there is a 

definite distinction between a public officer and an employee of a public 

Institution (see Wiley v. Board of Education of City of Detroit, 225 Michigan 

237, 196 N.W. 417; State In rel Newman v. Skinner, 128 Ohio 325? 

Borden v. City of Goldsboro, 173 N.C. 6 6 1 , 92 S.E. 694? Farley v. 

Bbard of Education of City of Perry, 62 Oklahoma 181, 162 Pac. 797). 

If in each case the requesting person was appointed or elected to a federal, 

state, county or municipal office for a definite period, then It would seem that 

the request emanates from a public officer. 

Yours very truly, 

Francis J . Pruss, 
Special Assistant Attorney General 

James R. Brodie, Special Counsel, 
State Tax Commission 

PJPtJRB.fs 



IICADN0T£: SALES TAX—Request for names and amounts of sales 
of taxpayers in a particular area by research assistant of Iowa State College; 
a research assistant is not a state officer as provided by Section 422.65, 
but said request could be made by a member of the Board of Education; it is 
for the State Tax Commission to decide whether this information will be dis
closed upon receipt of a request by a state officer. 

Mr* iLewis £• L i n t 
.Secretary 
State Tax Commission 
Bu.Udir.fr 
Dear Mr* L i n t : 
T h i s i s t o aclce.ov/lcdge r e c e i p t of your l e t t e r duted 
December 23, 1957. 
In your l e t t e r you request t o know whether the State Tax 

C o ^ - i a n i o n i s authorized to d i s c l o s e the nasacs and addresses 
of c e r t a i n b r a i n ess concerns i n lo : a together w i t h s a l e s 
reported to the State Tax C o ^ a i s s i o n by t h e r e s p e c t i v e 
concerns, to a research a s s i s t ant v/ith the Department of 
Economics and S o c i o l o g y of Iova State C o l l e g e , at Ames, 
f o r research purposes. 

S e c t i o n 433.65 Code of I ova 1954 e n t i t l e d wINFOaMAT«:» 
CEEMF.O C'r'.fv'imT.:a^iU' provides? 

" 1 . I t s h a l l In? i?nlavrft:l f o r the commission, or 
any oeraon having sn sdr-tir.lstrative duty nnder 
t. vii3 chapter, to d i v u l g e or to am&e loowa i n any 
manner whatever, the business a f f a i r s , operati'-'js, 
or i n f o r m a t i o n obtained by an i n v e s t i g a t i o n of 
records and eqwipiaent of any person or c o r p o r a t i o n 
v i s i t e d or examined i n the discharge of o f f i c i a l 
duty, or the amount or source of incone, p r o f i t s , l o s s e s , 
expenditures or any p a r t i c u l a r s thereof t o be seen or 
examined by any person; p r o v i d e d , however, that the 
COM .Lesion may mit/:v• rxze examination of sveh returns 
by other s t a t s o f f i c e r s * o r , i f a r e c i p r o c a l arrange
ment e x i s t s , by tax o f f i c e r s of another stat-n, or 
the. f e d e r a l government." .;• 

http://Bu.Udir.fr
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Mr, Lewis E* L i n t -2- January 14, 1058 

The above s e c t i o n p r o h i b i t s the d i s c l o s u r e of i n f o r m a t i o n 
obtained by the State Tax/-Commission "except as provided V • 
by lav/; provided, Su-vever that vhe -Commission nay authorise-'•' 
examination o f such - returns by other s t a t e . o f f i c e r s " * 
Hie re appears t o be no provisi-::- o f th«? law'which a u t h o r i s e s 
research people of oar c o l l e g e s arid u n i v e r s i t i e s t o o b t a i n 
c o n f i d e n t i a l .iufpn&8ti6n frost s t a t e .agencies, ¥o«jf l e t t e r 
i n d i c a t e s t h a t the research department d e s i r e s to have 
both the nawea arid addre.-j.aes of the taxpayers and the 
amounts of t h e i r s a l e s , I t woul<* seem ta?.t the research 
a s s i s t a n t i s not a s t a t e o f f i c e r but th;--.t 1/ the request 
tsrore made by a member of the S t a t s Board o f education of 
Iowa, i t ' w u l d be a request by a s t a t e o f f i c e r . In that 
event • / . i t would be 'for t»* Tax Ccwiaitsioa to decide.' 
whether, t h i s i a f o r a a t i o n should be -given f o r the requested 
• jjurpo^e-*. . I angn^st. that g i v i n g to a research a s s i s t a n t 
. k4$tt&{$^ aBWwits of s a l e s , '^iyes.Kio -the.' 

•;:*$cl;!^ of 
' :'4.uforWa|i.on.'.around' Whicli 'dafegti^rds o f '<sdafidentiality 
; . s i ^ n | ' d / ^ e ^ ^ that".' i f t h i s 
: - i n f o n n a t i o n ; . b ^ d i . ^ thereof be 

'• reqwiredV to 'fi'le'; ̂ tx^Wf'tp'. ma'tn'tai;n-thi$inf ormation 
' (JoWf^di^ -
••'•iC. y©« have;*My^^^ -.know. . 

' • : v ^ . - ' . - : ' ; " " ' : - ?::".':V''•'.'•;"'•" '-'-;;/v--:'v',' \ ,¥ery'Ifcruiy yours, 
• -V. > •' .V,i;. \jp~ •';i'':v; V̂i'; •' ^ ' ^ ' r ^ , '••'.' 
•..•'•:.;<'' : : \ : . 'i.-\V • r'"^ • v >:><.-'•;• -v-^^i.j :*.v;/j;.'-".---.-^;'' 

•". ' ' i ^ ' - : ' ' : - ' . . ' \' :''- ',V *;''V',:V •' J'" 

http://addre.-j.aes


SCHOOLS: County S c h o o l System. 
Where f a c t s d e t e r m i n i n g proper c o u n t y s c h o o l system f o r a d m i n i s t r a t i o n 

o f a new d i s t r i c t a r e i n doubt by r e ason o f o p e r a t i o n o f s c h o o l by such 
d i s t r i c t i n both c o u n t i e s and a d i s p u t e o ver which county c o n t a i n e d the 
g r e a t e r number o f e l e c t o r s o f t h e proposed s c h o o l d i s t r i c t , an a c t i o n 
f o r D e c l a r a t o r y Judgment brought by t h e new s c h o o l d i s t r i c t may f u r n i s h 
a f i n a l d e t e r m i n a t i o n o f i t s a d m i n i s t r a t i v e s t a t u s . 

J a n u a r y 1?, 1958 

Mr. J a y J . Hasbfouck 
G u t h r i e County A t t o r n e y 
G u t h r i e C e n t e r , Iowa 

Dear J a y : 

R e c e i p t i s acknowledged o f your l e t t e r o f J a n u a r y l*t f u r t h e r 
r e l a t i v e t o t h a d i f f i c u l t i e s o f a s c e r t a i n i n g the p r o p e r c o u n t y 
s c h o o l system f o r a d m i n i s t r a t i o n o f a c e r t a i n j o i n t community 
s c h o o l d i s t r i c t where s c h o o l s a r e o p e r a t e d by t h e d i s t r i c t on both 
s i d e s o f t h a county l i n e and where the number o f e l e c t o r s r e s i d i n g 
w i t h i n t h e d i s t r i c t i n t h e r e s p e c t i v e c o u n t i e s i s i n doubt. I t 
a p p e a r s from our p r i o r c o r r e s p o n d e n c e and from my p r i o r c o r r e s 
pondence w i t h Mr. W i l l i a m s o n t h a t we a r e i n agreement t h a t the 
s t a t u t e s f a i l t o c l e a r l y r e s o l v e t h e problem or t o p r o v i d e a method 
f o r i t s s o l u t i o n . 

The s t a t u t e s c l e a r l y i n d i c a t e t h a t t h a d i s t r i c t i n q u e s t i o n , 
b e i n g a community s c h o o l d i s t r i c t , i s a p a r t o f a c o u n t y s c h o o l 
system. A p r e s u m p t i o n p r o b a b l y e x i s t s under S e c t i o n 275*12 ( a s a 
c o r o l l a r y to or o f f s h o o t o f t h a r u l e t h a t a c t s o f o f f i c i a l b o ards 
a r e presumed r e g u l a r and p r o p e r ) , t h a t t h a g r e a t e r number o f e l e c 
t o r s r e s i d e i n t h a c o u n t y where the r e o r g a n i z a t i o n p e t i t i o n was 
f i l e d . T h i s , o f c o u r s e , i s a r e b u t t a b l e p r e s u m p t i o n i f i n f a c t 
i t can be shown t h a t t h a g r e a t e r number o f e l e c t o r s a c t u a l l y r e 
s i d e d i n t h e o t h e r county* However, ho method f o r d e t e r m i n i n g such 
f a c t i s shown by t h e s t a t u t e . I t would seem t h a t some s o r t o f 
c o u n t s h o u l d have been made a t t h e t i m e the p e t i t i o n was o r i g i n a l l y 
c i r c u l a t e d f o r t h e p u r p o a * o f ehowing t h e r e q u i r e d p e r c e n t a g e o f 
s i g n e r s had been o b t a i n e d but from p r i o r c o r r e s p o n d e n c e and c o n 
v e r s a t i o n on the s u b j e c t , I get the i m p r e s s i o n such was not the 
c a s e . I f the p r o p e r p e r c e n t a g e o f s i g n e r s was not o b t a i n e d o r t h e 
p e t i t i o n was f i l e d i n t h e wrong c o u n t y , th e v a l i d i t y o f t h e o r g a n i 
z a t i o n o f t h e d i s t r i c t might have been c h a l l e n g e d on such grounds 
and t h e i n s t a n t problem d i s p o s e d o f i n the same p r o c e e d i n g s . How
e v e r , ' t h e p e r i o d o f l i m i t a t i o n on a o t l o n a q u e s t i o n i n g the l e g a l i t y 
o f t h e o r g a n i z a t i o n would a p p e a r t o have run under S e c t i o n 27^.5 
t h u s p r e c l u d i n g such a c t i o n * -

I- * I 



Mr* J a y J . Hasbrouck ->«•2 J a n u a r y 15, 1953 

A l t h o u g h an a c t i o n t a s t i n g t h a v a l i d i t y o f o r g a n i z a t i o n i s now 
b a r r e d by S e c t i o n 27*+*5» an a c t i o n to dete r m i n e the prop e r c o u n t y o f 
a d m i n i s t r a t i o n f o r such e x i s t i n g o r g a n i z a t i o n may s t i l l be p o s s i b l e * 
i t seems c l e a r t h a t the q u e s t i o n o f t h e p r o p e r county s c h o o l system 
to a d m i n i s t e r a s c h o o l d i s t r i c t i a a q u e s t i o n r e l a t i n g t o i t s r i g h t s 
and s t a t u s under a s t a t u t e . I , t h e r e f o r e , i n v i t e your a t t e n t i o n to 
R u l e s o f C i v i l P r o c e d u r e 26l/<o 269 and suggest t h a t i t may be p o s 
s i b l e f o r t h e r e o r g a n i z e d d i s t r i c t , t h r o ugh i t s Board o f D i r e c t o r s , 
t o m a i n t a i n a D e c l a r a t o r y Judgment a c t i o n a g a i n s t both county boards 
o f e d u c a t i o n and t h e i r r e s p e c t i v e c o u n t y s u p e r i n t e n d e n t s f o r t h e 
purpose o f o b t a i n i n g a d e c l a r a t i o n o f s t a t u s d e t e r m i n i n g t h e p r o p e r 
c o u n t y o f a d m i n i s t r a t i o n * 

V e r y t r u l y y o u r s , 

LCA:rad 

LEONARD C* ABLES 
A s s i s t a n t A t t o r n e y G e n e r a l 



+rEA0fr8f€? INCOME TAX; Taxability of trust Income of children 
to the parent and inclusion of trust income in the parent's return and 
dependency credit to the parent* trust income need not be included In the 
Individual Income tax return of the parent, and the parent is entitled to claim 
children as dependents where he provides one-half of their support, and the 
children must pay the tax on their trust Income. 

Mr. George J . Eischeid, Director 
Income Tax Division 
State Tax Commission 
State Office Building 
Des Moines, Iowa 

Rej Richard H. Young, 
1953 and 1954 Iowa Income Tax Returns. 

Dear Mr. Eischeid: 

I have reviewed the file and correspondence in the above matter. 

The question appears to be whether the taxpayer, Richard Y. Young 

of Waterloo, Iowa, is entitled to claim his four children as dependents on his 

1953 and 1954 Iowa income tax returns even though the children had separate 

Income from a trust. Then, further, If the taxpayer is entitled to claim his 

children as dependents, the question is whether he must include the trust 

income received by the children In his own individual tax returns for the years 

in question. 

The tax return for the year 1954 is governed by Code of Iowa, 1954. 

Section 422.12, entitled "Deductions from Computed Tax" provides as follows? 

"There shall 4>e deducted from the tax after the same shall have 
been computed as set forth In this division, a personal exemption as 
follows; 

>«***, 



#2 
Mr. George J . Eischeid 
January 20, 1958 

"3. For each child under the age of twenty-one years who is 
actually supported by and dependent upon the taxpayer for his support, 
an additional seven dollars fifty cents. 

» * * * 

"As used in this chapter, the term 'dependent' means any of 
the following persons over one-half of whose support, for the calendar 
year in which the taxable year of the taxpayer begins, was received 
from the taxpayer: 

"a. A son or daughter of the taxpayer, or a descendant 
of either, 

"i * * * » 

• 

Regulations 9, (1954), Article 202, entitled "Credit for Dependents", 

provides as follows: 
"A taxpayer, other than one who .qualifies as the head of a household, 

may deduct from his computed tax an exemption of seven dollars fifty cents 
($7.50) for each child under twenty-one years of age who would actually 
depend upon and receive major support from the taxpayer during his tax
able year. He also may deduct an exemption of seven dollars fifty cents 
($7.50) for each other person (other than husband or wife) actually 
dependent upon and receiving major support from the taxpayer during the 
taxable year, but any such dependent must be included under the definition 
of 'dependent,' as included In sec. 422.12, Code 1954. 

» * * * • » 

Also, Article 208, entitled "Returns of Minors", provides as follows: 

"1. In the absence of proof to the contrary, the father (or the 
mother, if head of the family) Is presumed to have legal right to the 
earnings of his minor children, and, except as provided herein, such 

. earnings must be Included In the gross Income of the parent. 

M 2 , A minor who has been emancipated, or Is entirely self-
supporting, mu3t file his own return, if his gross income or net income 
comes within the requirements for filing a return, and he cannot be classed 
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Mr. George J . Eischeid 
January 20, 1958 

as a dependent for the purpose of credit for dependency. Income of a 
minor, derived from sources other than personal earnings, is not to be 
included In gross income of his parent." 

It is clear that since the federal people allowed the taxpayer to claim 

these children as dependents that the parents provided over one-half the support 

of these children, although in each case the children derived a substantial 

amount of income from the trust that was not used for their support. It Is my 

understanding that these children have filed returns for the trust income and paid 

the tax thereon. It would appear from the last sentence of Subsection 2 of 

Article 208 that since the income from the trust is not derived from personal 

earnings then it would not have to be included in the return of the parent. Also, 

it appears that over one-half of the support of these children was provided by 

the parents so that the father was able to claim them in his tax return. 

If you have any further questions, please let me know. 

Yours very truly, 

Francis J . Pruss, 
Special Assistant Attorney General 

FJPsfs 
cc: Dolores Musselman 



Motor V e h i c l e s : Commercial h a u l e r s of water not 
e n t i t l e d to 25% overload on their r e g i s t r a t i o n 
( S e c t i o n 321.466, Code of 195*0 

( Lyman - January 21 , 1958 
A S J 9 S , I 0 « A 

January 21, 1953 

r;r» C a r l Sohaoh-
*\iofety T r a f f i c irnginear 
Jo'.va Scats Highway Coamlsalon 
Asies, Iowa 
Dsair S i r : 
I have your l e t t e r of January 13, i n which you request an 
opinior- .on the f o l l o w i n g j 

"Recently one of our weight o f f i c e r s i s s u e d an 
overweight suaatone t o a comaerol^l hauler* of 
water i n northwest Iowa. Tnl& I s to request 
th a t j o u r o f f i o e give us a r u l i n g on whether 
or nut 6ho haulers of wjitar ivre e n t i t l e d t o a 
25.r* overlc&d allowance on t h e i r r e ^ i a t r i a l on 
s i m i l a r t o that which i s allowed f o r raw 
©.••ri c u l t u r a l products.* 

I'rorc, the f a c t s st-.ted I n your l a t t e r , tm s i t u a t i o n i s cover
ed .by the lst$fe. paragraph of S e c t i o n 321.466, Code of Iowa,, 
195^, which reads sa f o l l o w s 5 

" I t n h a l l be unlawful f o r any poraoji t o operate 
a motor trunk, t r a i l e r , truo.t t r a c t o r , road 
t r a c t o r , s e m i t r a i l e r or coabia&tion thereof on 
the p u b l i c highways w i t h a gross weight 'exceed
i n g t h a t f o r which i t i s r e g i s t e r e d by acre than 
flv«* jKiroeut of tha gross weight f o r which i t i s 
r e g i s t e r e d , provided, however, that any v e h i c l e 
or v e h i c l e combination r e f e r r e d t o hers l a , w hile 
c a r r y i n g a load of rm farm products, s o i l f e r t i 
l i z e r s , i n c l u d i n g ground l i m e s t o n e , raw d a i r y 
products or l i v e s t o c k , l i v e p o u l t r y , eggs, stay 
be operated w i t h a gross wei.vht of twenty-five 
percent i n excesa o f the gross weight f o r which 

- i t l a r e g i s t e r e d . * 



•W, C a r l 3<ftaoh «• Z « January 2 1 , 1/58 

As & ®«iSiAf®rolal haular of w&tar do*a not f a l l w i t h i n feh« 
»xo«5vtloa» i s th<» above quoted paragraph, tsh«y &r# not 
e n t i t l e d to -i twsnty-flv& p«ira«vit overload allowaaoe on 
t h e i r r e g i s t r a t i o n * 

Very t r u l y yo«r-3»t 

C» J . Ly.B»n 
f o r Iowa . 3tut* \iig;my Coaxal* s ion 



tOf ^ A L. E S- ^ S E T A * J Supporting statement for obtaining sales tax refund by a 

oTtrcertlfyingbodies ' ^ * " * "* 6 6 m a d e b y t a x 

January 22, 1958 

Mt. Roscoe P. Bane, Supervisor 
Construction Contract Refunds 
State Tax Commission 
B U I L D I N G 

Dear Mr. Bane: 

This Is to acknowledge receipt of your tetter dated January 22, 1 9 5 8 , In 

which you desire to know whether tax levying or tax certifying bodies are authorized 

to correct the statement supplied by a contractor, who has performed a contract with 

the taxing body, wherein the contractor has stated under oath the total amount of 

goods, wares or merchandise which he has used In the performance of a contract 

with the tax certifying or tax levying body of the State of Iowa* This correction 

is made In those cases where the amount of goods, wares or merchandise used in 

tha performance of the contract Is Incorrectly stated in the statement submitted by 

the contractor. 

Section 422.45 entitled " E x e m p t i o n s 0 , provides in subsection 6 as 

follows; 

"Any tax certifying or tax levying body of the state of Iowa or gov
ernmental subdivision thereof may make application to the state tax commis
sion for the refund of any sales or use tax upon the gross receipts of all sales 
of goods, wares or merchandise to any contractor, used In the fulfillment of 
any written contract with the state of Iowa or any political subdivision thereof, 

. which property becomes an Integral part of the project under contract and at 
the completion thereof becomes public property, except goods, wares or 
merchandise used in the performance of any contract in connection with the 
operation of any municipal utility engaged in selling gas, electricity, or heat 
to the general public. 



Mr. Roscoe P. Bane, Supervisor -2- January 2 2 , 1953 

"a. Such contractor shall state under oath, on forms provided by the 
state tax commission, the amount of such saies of goods, wares or merchandise 
used in the performance of such contract, and upon which saies or use tax 
has been paid, and shall file such forms with the governmental unit which 
has made any written contract for performance by said contractor. Such 
forms shall be filed by the contractor with the governmental unit before final 
settlement is made, 

•» * * * n 

The above quoted statute requires the contractor'3 statement to be under oath. 

Should the provisions of paragraph (a) under subsection 6 be waived and the correction 

be matte by the tax certifying or tax levying body, then one of the main methods of saies 

tax enforcement will be lost. 

Subsection 3 of section 422.58 provides, that a person required to sign a 

document such as Is provided in this case, who signs a false or fraudulent return with 

intent to defeat or evade the assessment required by taw commits a felony, and subjects 

himself to a fine of not less than $500.00 and not more than $5000.00, or Imprison

ment not exceeding one year, or to both such fine and imprisonment. Of course, when 

the tax certifying or tax levying body corrects the statement, then tha taxpayer cannot be 

subjected to these penalties. Consequently, the taxpayer should be advised In all such 

cases to file an amended statement and care should be exercised to see that the amounts 

stated therein are correct. 

If you have any further questions regarding this matter, please let me know. 

Very truly yours, 

FJP fcmc Francis J . Pruss, 
Special Assistant Attorney General. 
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January 22, 1958 

Mr. W i l Ham Pappas 
C e r r o Gordo County A t t o r n e y 
Mason C i t y , Iowa 

Dear S i r s 

T h i s w i l l acknowledge r e c e i p t o f yours o f the l ^ t h i n s t . 

In which you s u b m i t t e d the f o l l o w i n g ! 

" C e r r o Gordo County, Iowa has a p p o i n t e d a 
z o n i n g commission and t h e commission has sub
m i t t e d a proposed z o n i n g r e g u l a t i o n f o r the 
e n t i r e c o u n t y . One s e c t i o n o f t h e z o n i n g 
r e g u l a t i o n imposes an annual l i c e n s e f e e f o r 
e v e r y t r a i l e r p a r k In t h e c o u n t y In the amount 
o f $15.00per year and a l s o imposes an a d d i 
t i o n a l f e e of 50c per month f o r each t r a i l e r 
In t h e t r a l l e r p a r k . 

" I n a d d i t i o n , the z o n i n g r e g u l a t i o n s e t s up 
a s c h e d u l e o f f e e s f o r b u i l d i n g p e r m i t s , mov
ing p e r m i t s and c e r t i f i c a t e s o f occupancy. 
I t Is my u n d e r s t a n d i n g t h a t a few o t h e r coun
t i e s have e n a c t e d a z o n i n g o r d i n a n c e which 
a l s o c o n t a i n t h e s e f e e s . I t Is my o p i n i o n 
t h a t Chapter 358A o f t h e 195^ Code o f Iowa 
does n o t p e r m i t the Board o f S u p e r v i s o r s t o 
Impose any f e e s In a z o n i n g o r d i n a n c e . C o u l d 
I nave your o p i n i o n as t o whether o r not t h e 
power g r a n t e d by C h a p t e r 358A g i v e t o the Board 
o f S u p e r v i s o r s the power t o impose f e e s such as 
d e s c r i b e d above," 

In r e p l y t h e r e t o I would a d v i s e you t h a t i n my o p i n i o n 

no a u t h o r i t y c o n t a i n e d In Chapter 358A, Code 195^, I n v e s t s the 

B oard l o f S u p e r v i s o r s w i t h power t o impose the f o r e g o i n g f e e s . 

The Chapter makes no p r o v i s i o n whatsoever f o r the I m p o s i t i o n o f 

any f e e s and i n t h a t s i t u a t i o n the p r o v i s i o n s o f S e c t i o n 7 9 . 3 , 



/ 
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Code 1954, a r e a p p l i c a b l e . T h i s S e c t i o n p r o v i d e s : 

" General f e e s . Any o f f i c e r l e g a l l y c a l l e d on 
t o p e r f o r m any o f t h e f o l l o w i n g s e r v i c e s , i n 
c a s e s where no f e e s have been f i x e d t h e r e f o r , 
s h a l l be e n t i t l e d t o r e c e i v e : 

" 1 . F o r d r a w i n g and c e r t i f y i n g an a f f i d a v i t , 
o r g i v i n g a c e r t i f i c a t e n o t a t t a c h e d t o any 
o t h e r w r i t i n g , t w e n t y - f i v e c e n t s . 

"2. F o r a f f i x i n g h i s o f f i c i a l s e a l t o any 
pa p e r , whether the c e r t i f i c a t e be under s e a l 
o r n o t , t h i r t y - f i v e c e n t s . 

" 3 . for making o u t a t r a n s c r i p t o f any pub-
11c papers o r r e c o r d s under h i s c o n t r o l f o r 
t h e use o f a p r i v a t e p e r s o n o r c o r p o r a t i o n , o r 
r e c o r d i n g a r t i c l e s o f i n c o r p o r a t i o n , f o r e v e r y 
one hundred words, t e n c e n t s . " 

A p p l y i n g the r u l e o f e x p r e s s i o u n l u s e s t e x c l u s i o a l t e r l u s 

r e s u l t s i n t h e e x c l u s i o n o f the power t o charge a f e e by p u b l i c 

o f f i c e r s f o r s e r v i c e s o t h e r than d e s i g n a t e d i n the f o r e g o i n g 

S e c t i o n . 

In t h i s c o n n e c t i o n I c a l l your a t t e n t i o n t o Chapter 135D, 

Code 1954, c o n c e r n i n g l i c e n s e s f o r m o b i l e homes and p a r k s . 

V e ry t r u l y y o u r s . 

OSCAR STRAUSS 
F J r s t A s s i s t a n t A t t o r n e y General 

OS:MKB 



NURSE EXAMINERS: "Three y e a r s c o u r s e of s t u d y " as used i n S e c t i o n 1?2J 
r e f e r s to q u a n t i t a t i v e c o n t e n t o f the c o u r s e r a t h e r than e l a p s e d time 
f o r i t s c o m p l e t i o n and may be c o n s i d e r e d to mean academic y e a r s r a t h e r 
than c a l e n d a r y e a r s i f the p r e s c r i b e d s u b j e c t s can be a d e q u a t e l y t r e a t e i 
or mastered i n such t i m e . 

January 22 , 1958 

V e r a M. Sage, R* N> 
E x e c u t i v e S e c r e t a r y 
Iowa Board of Nurse Examiners 
L o c a l 
Dear Madam: 

R e c e i p t i s acknowledged o f your l e t t e r o f January 17 as f o l 
lows: 

"The law of Iowa as i t p e r t a i n s to the p r a c t i c e o f 
n u r s i n g p r o v i d e s : 

"'15>2A A p p r o v a l o f t r a i n i n g s c h o o l s . No s c h o o l o f 
n u r s i n g f o r r e g i s t e r e d n u r s e s s h a l l be approved by the 
board of nurse examiners as a s c h o o l o f r e c o g n i z e d 
s t a n d i n g u n l e s s s a i d s c h o o l i a a f f i l i a t e d w i t h a h o s p i 
t a l and r e q u i r e s f o r g r a d u a t i o n o r any degree the com
p l e t i o n o f at l e a s t a t h r e e y e a r s c o u r s e o f study i n 
s u b j e c t s p r e s c r i b e d by the b o a r d * 1 

" W i l l you, t h e r e f o r e , g i v e ua your w r i t t e n o p i n i o n as 
to whether or not t h r e e y e a r s can be i n t e r p r e t e d as 
academic y e a r s ? " 

In view o f the f a c t t h a t t h e s t a t u t e quoted i n your l e t t e r 
r e f e r s to a " t h r e e y e a r s c o i f r s e o f s t u d y " r a t h e r than to a t t e n d a n c e 
a t a s c h o o l f o r t h r e e y e a r s or any o t h e r g i v e n c a l e n d a r p e r i o d , i t 
i s my i m p r e s s i o n t h a t what the s t a t u t e a c t u a l l y r e q u i r e s i s g r a d u a 
t i o n from the c o u r s e u i n s u b j e c t s p r e s c r i b e d by the board" and con
s i d e r e d by the board to comprise a t h r e e - y e a r c o u r s e i r r e s p e c t i v e 
o f whether the a c t u a l time i n r e s i d e n c e at the s c h o o l from e n r o l l 
ment to g r a d u a t i o n i s t h r e e c a l e n d a r y e a r s , t h r e e academic y e a r s 



V e r a M. Sage ~ 2 J a n u a r y 22 , 1950 

o r a g r e a t e r or l e s s e r t i m e . |n o t h e r words, i am o f the o p i n i o n 
t h a t t h e requirement imposed by t h e s t a t u t e i s mastery o f an a r e a 
of s u b j e c t e a t t s r r a t h e r than p h y s i c a l presence a t an i n s t i t u t i o n 
f o r a g i v e n c a l e n d a r p e r i o d , the " t h r e e y e a r s " b e i n g a measure o f 
scope r a t h e r than t i m e . I would, t h e r e f o r e , a d v i s e you t h a t the 
board may, a t i t s d i s c r e t i o n , c o n s i d e r a c o u r s e c o n s i s t i n g o f t h r e e 
academic y e a r s aa meeting the r e q u i r e m e n t s o f the s t a t u t e i f the 
" s u b j e c t s p r e s c r i b e d by the b o a r d " a r e , i n f a c t , c a p a b l e o f ade
quate t r e a t m e n t i n t h a t t i m e . 

Very t r u l y y o u r s , 

LCAjmd 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



STATE COMPTROLLER - BUDGET AND FINANCIAL CONTROL COMMITTEE: 
1. S t a t e C o m p t r o l l e r h e l d not s u b j e c t to p e r s o n a l l i a b i l i t y f o r funds 

d i s b u r s e d by him upon r e c e i p t o f p r o p e r a u t h o r i z a t i o n from the Budget an 
F i n a n c i a l C o n t r o l Committee. 

2 . |t i s the s o l e p r o v i n c e o f t h e Budget and F i n a n c i a l C o n t r o l Com
m i t t e e to determine from f a c t s p r e s e n t e d to i t whether o r not the reques 
c o n s t i t u t e s an "emergency" or " c o n t i n g e n c y " . 

J a n u a r y 2*f, 1958 

Mr* Glenn D. S a r s f i o l d 
S t a t e C o m p t r o l l e r 
B u i l d i n g 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f J a n u a r y 17 
i n c o n n e c t i o n w i t h the a c t i v i t i e s o f t h e Budget and F i n a n c i a l 
C o n t r o l Committee, p r o v i d e d by Cha p t e r 39» A c t a o f t h e F i f t y -
s e v e n th G e n e r a l Assembly, i n which you a t a t e i 

"The Budget and F i n a n c i a l C o n t r o l Committee a t i t s meet
i n g s on J a n u a r y 8th and 9th, 1958, have made v a r i o u s 
a l l o c a t i o n s from t h e G e n e r a l C o n t i n g e n t Fund t o c e r t a i n 
departments f o r c e r t a i n purposes* They have g e n e r a l l y 
used i n t h e i r m i n u t es r e g a r d i n g t h e s e s p e c i f i c a l l o c a 
t i o n s t he f o l l o w i n g raotioni 

"«The f i n d i n g of the Budget and F i n a n c i a l C o n t r o l Com
m i t t e e i s t h a t an emergency and/or c o n t i n g e n c y e x i s t s , 
and i t i s moved by ,.. , ,. n ^ . lii i n , U)iJlil. seconded by 

, * t h a t t h i s Committea a l l o c a t e 
t h e sum o f $ from t h e G e n e r a l C o n t i n 
gent Fund o f t h e S t a t e Joustne Depart* 
ment, f o r * * * * * *«, ' 

"I r e s p e c t f u l l y r e q u e s t an o p i n i o n as to the f o l l o w i n g } 

"In the event t h a t the Committee usee t h e above word
i n g i n t h e i r m i n u t e * f o r a l l o c a t i o n o f funds from the 
G e n e r a l C o n t i n g e n t Fund, i s such f i n d i n g by the Com
m i t t e e s u f f i c i e n t a u t h o r i t y f o r t h e C o m p t r o l l e r t o 
r e c o g n i z e such a l l o c a t i o n s * and not be p e r s o n a l l y 
l i a b l e , even though i t might be t h e C o m p t r o l l e r ' s 
o p i n i o n t h a t such a l l o c a t i o n s might not conform to the 
A t t o r n e y G e n e r a l o p i n i o n s i s s u e d June l ? t h and 2 8 t h , 
1957?" 

v 
\ • 



Mr. Glenn D. S a r s f i e l d - - 2 J a n u a r y 2k, 1958 

In response t h e r e t o I would a d v i s e as f o l l o w s * 

In an o p i n i o n o f June 17> 1957 t h i s o f f i c e c o n s i d e r e d an o r a l 
r e q u e s t from the Honorable George P a u l , Chairman o f t h e Budget and 
F i n a n c i a l C o n t r o l Committee, r e g a r d i n g t h e a u t h o r i t y f o r t h e Bud
get and F i n a n c i a l C o n t r o l Committee t o make an e x p e n d i t u r e o f a 
c e r t a i n sura o f money t o the S t a t e U n i v e r s i t y o f Iowa f o r i m p r o v i n g 
b u i l d i n g s f o r e m o t i o n a l l y d i s t u r b e d and m e n t a l l y r e t a r d e d c h i l d r e n . 
That o p i n i o n reviewed t h e powers and d u t i e s o f t h e Budget and F i 
n a n c i a l C o n t r o l Committee} d i s c u s s e d t h a d e f i n i t i o n o f the words 
"emergency 1* and " c o n t i n g e n c y " J a p p l i e d t h e s e d e f i n i t i o n s t o the 
f a c t s i t u a t i o n p r e s e n t e d i n the r e q u e s t and reached t h e c o n c l u s i o n 
t h a t no c o n t i n g e n c y e x i a t e d w i t h i n t h e d e f i n i t i o n s . The a p p l i c a t i o n 
o f t h e s e d e f i n i t i o n s was made a t t h e re q u e s t o f the Committee and 
p r i o r t o any e x e r c i s e by i t o f i t s d i s c r e t i o n a r y power to make a 
f i n d i n g on the f a c t q u e s t i o n o f "emergency" o r " c o n t i n g e n c y " . 

T h i s o f f i c e r e c e i v e d a n other o r a l r e q u e s t as t o th e power o f 
the Budget and F i n a n c i a l C o n t r o l Committee as a p p l i e d t o s u p p l e 
m enting t h e a p p r o p r i a t i o n t o t h e S u p e r i n t e n d e n t o f B u i l d i n g s and 
Grounds f o r " s a l a r i e s o f r e g u l a r employees o f h i s department d u r i n g 
t h e e n s u i n g biennium b e g i n n i n g J u l y 1, 1957". The s u b j e c t was a g a i n 
r e v iewed i n an o p i n i o n i s s u e d June 2 8 , 1957 and ano t h e r a p p l i c a t i o n 
o f t he terms " c o n t i n g e n c y " and "emergency" p r i o r t o e x e r c i s e o f d i s 
c r e t i o n by t h e Committee i n r e g a r d t o the s i t u a t i o n p r e s e n t e d was 
made as per the r e q u e s t , w i t h The c o n c l u s i o n t h a t t h e re q u e s t r e 
l a t e d t o r o u t i n e and o r d i n a r y a n t i c i p a t e d e x p e n d i t u r e s or t h e de
partment and t h e r e f o r e c o u l d not f a l l i n t o t h e c a t e g o r y o f an emer
gency o r c o n t i n g e n c y . 

On September 27, 1957 t h i s o f f i c e i s s u e d a n other o p i n i o n i n 
response t o a w r i t t e n r e q u e s t from you c o n c e r n i n g t h e a u t h o r i t y o f 
th e committee t o d i s b u r s e funds t o combat a Japanese b e e t l e i n f e s 
t a t i o n o f Iowa. On the b a s i s o f t h e p r e v i o u s O p l n i o n s o f t h i s o f 
f i c e , t h i s o p i n i o n h e l d t h a t a c o n t i n g e n c y e x i s t e d and payment o f 
t h e amount was a u t h o r i s e d . 

On Pecsmber 9> 1957 t h i s o f f i c e had f o r c o n s i d e r a t i o n a r e q u e s t 
f o r an o p i n i o n from your o f f i c e c o n c e r n i n g a p p r o p r i a t i o n by t h e Com
m i t t e e to the S t a t e B a c t e r i o l o g i c a l L a b o r a t o r y o f a sum o f money 
" f o r t he purpose o f c a r r y i n g out t h e i r r o u t i n e program", i n a c c o r d 
ance w i t h the p r e v i o u s o p i n i o n s o f t h i s o f f i c e we h e l d t h a t no c o n 
t i n g e n c y o r emergency e x i s t e d . The a l l o c a t i o n i n t h i s i n s t a n c e 
showed-upon i t s f a c e t h a t i t was " f o r t h e purpose o f c a r r y i n g o u t 
t h e i r r o u t i n e program f o r t h e biennium e n d i n g June 3 0 , 1959". 



Mr. Glenn D. S a r s f i e l d — 3 J a n u a r y 1958 

On December 9 , 1957» t h i s o f f i c e was a l s o r e q u e s t e d to g i v e 
our o p i n i o n on the a u t h o r i t y o f t h e Committee to make an a p p r o p r i 
a t i o n t o Iowa S t a t e C o l l e g e f o r an e x t e n s i o n t o the wing o f a 
b u i l d i n g t o p r o v i d e space t o house an e l e c t r o n i c computer. The 
f i n d i n g o f an emergency was made by t h e Committee and the o p i n i o n 
o f t h i s o f f i c e d i r e c t e d payment. 

These o p i n i o n s c o n c e r n i n g the powers and d u t i e s o f the Budget 
and F i n a n c i a l C o n t r o l Committee a r e i n a c c o r d w i t h p r i o r o p i n i o n s 
o f t h i s o f f i c e dated J u l y 2 6 , l9^3f a d d r e s s e d t o t h e Commissioner 
o f P u b l i c H e a l t h , S a l t e r R. B i e r r i n g , and found i n t h e I9kh Report 
o f t ^ e A t t o r n e y G e n e r a l , at page 75$ and an o p i n i o n d a t e d Septem
ber l 5 f 1937» addressed to the Committee on Retrenchment and Reform 
and found i n 1938 Report o f t h e A t t o r n e y G e n e r a l , page 530. 

The r i g h t o f such committee t o d e t e r m i n e the f a c t s upon which 
t h e i r a u t h o r i t y t o a l l o c a t e f u n d s i s based i s found i n an o p i n i o n 
o f t h i s o f f i c e a d d r e s s e d to Honorable Roy E. S t e v e n s , Chairman, 
Committee on Retrenchment and Reform, dated August 31* 1937 and 
found i n 1938 Report o f the A t t o r n e y G e n e r a l , page 4-9o. That o p i n 
i o n s t a t e s i n p a r t as f o l l o w s : 

"Whether or not an emergency o r c o n t i n g e n c y , by reason 
o f the above f a c t s or o t h e r f a c t s , has now a r i s e n , i s , 
i n our o p i n i o n , a q u e s t i o n o f f a c t . Such a q u e s t i o n o f 
f a c t must be determined by t h e committee on retrenchment 
and r e f o r m . . . 

"The members o f the committee on retrenchment and r e 
form a l l s e rved as members o f the Ge n e r a l Assembly, 
which enacted t h e law c r e a t i n g t h e Iowa S t a t e P l a n n i n g 
Board* The committee, t h e r e f o r e , i s p e c u l i a r l y w e l l 
q u a l i f i e d to make a d e t e r m i n a t i o n as t o t h e g e n e r a l i n 
t e n t o f the l e g i s l a t u r e i n c r e a t i n g the S t a t e P l a n n i n g 
B o a r d , and the committee l i k e w i s e I s p a r t i c u l a r l y compe
t e n t t o weigh the p r e s e n t urgency o f the board's r e q u e s t 
f o r f u n d s . 

"We see no l e g a l o b j e c t i o n t o a c t i o n on the p a r t o f t h e 
committee on retrenchment and r e f o r m which would make 
a v a i l a b l e funds t o the S t a t e P l a n n i n g Board p r o v i d e d 
t h e committee f i r s t o f f i c i a l l y d e t e r m i n e as a matter o f 
f a c t t h a t a c o n t i n g e n c y has a r i s e n w i t h r e s p e c t t o the 
P l a n n i n g Board's a c t i v i t i e s , which makes committee a c 
t i o n e x p e d i e n t . J h U determ^nfiMftn ."Wat be ,qade, fry, 
and r e s t s w h o l l y w i t h t h e d i s c r e t i o n o f the committee 
o,n„ retrenchment ..afld, r e f q r r e . " (Emphasis o u r s ; 



Mr. Glenn D. S a r s f i e l d —h January 2^» 1953 

As p o i n t e d out i n t h i s o p i n i o n and p r e v i o u s l y c i t e d o p i n i o n s , 
" I t i s s o l e l y the p r o v i n c e o f t h a Committee. . .to determine from 
f a c t s p r e s e n t e d to i t whether or not t h e request c o n s t i t u t e s a 
c o n t i n g e n c y " and "such Committee i s w e l l q u a l i f i e d to make t h i s de
t e r m i n a t i o n o f f a c t " . 

With r e f e r e n c e t o t h e q u e s t i o n o f your p e r s o n a l l i a b i l i t y i n 
d i s b u r s i n g funds a u t h o r i z e d by t h e Budget and F i n a n c i a l C o n t r o l 
Committee, t h e g e n e r a l powers and d u t i e s o f your o f f i c e a r e found 
i n S e c t i o n 8 .5 o f t h e Code. The s p e c i f i c powers and d u t i e s a r e s e t 
ou t i n S e c t i o n 8.6 o f t h e Code o f Iowa and s u b s e c t i o n 2 t h e r e o f 
s t a t e s as f o l l o w s * 

" C o l l e c t i o n and payment o f f u n d s . To c o n t r o l the pay
ment o f a l l moneys i n t o the t r e a s u r y , and a l l payments 
from the t r e a s u r y by the p r e p a r a t i o n o f a p p r o p r i a t e war
r a n t s , or warrant c h e c k s , d i r e c t i n g such c o l l e c t i o n s and 
payment«" 

I n s o f a r as your powers g e n e r a l l y a re c o n c e r n e d , i t i s to be 
s a i d t h a t they have been h e l d to embrace th© e x e r c i s e o f l e g i s l a 
t i v e , j u d i c i a l and e x e c u t i v e powers and the i n t e r m i n g l i n g t h e r e o f . 
See S t a t e v. f a n n i n g . 220 Iowa 525» 259 N.W. 213. However, i n the 
s i t u a t i o n t o which a d d r e s s i s h e r e made, i n my o p i n i o n your power 
and duty i s e x e c u t i v e and m i n i s t e r i a l o n l y . The l e g i s l a t i v e f i n d 
ing o f f a c t and a u t h o r i z a t i o n f o r t h e disbursement o f funds i s made 
by the Budget and F i n a n c i a l C o n t r o l Committee under a u t h o r i t y g r a n t e d 
them i n Chapter 39, A c t s o f the F i f t y - s e v e n t h G e n e r a l Assembly. The 
t e x t w r i t e r s have s a i d w i t h r e f e r e n c e to t h i s q u e s t i o n , "An o f f i c e r 
cannot be s u b j e c t e d t o l i a b i l i t y f o r o b e y i n g the l a w f u l command o f 
h i s government." **3 Am. J/ur. 9 6 , S282. 

C o n s i d e r i n g the l i a b i l i t y o f a p u b l i c o f f i c e r f o r improper d i s 
bursement o f p u b l i c f u n d 3 , i t i s s a i d a t *f3 Am. J u r . 112, §306. 

" I t i s i n g e n e r a l h e l d t h a t o f f i c e r s a r e not l i a b l e f o r 
p a y i n g out p u b l i c money i n r e l i a n c e on an u n c o n s t i t u 
t i o n a l s t a t u t e where t h e payment was made i n good f a i t h 
b e f o r e t h e law was h e l d u n c o n s t i t u t i o n a l . O b v i o u s l y , i n 
r e s p e c t o f many e x p e n d i t u r e s o f p u b l i c f u n d s , the l e g i s 
l a t u r e must l e a v e much to t h e d i s c r e t i o n and judgment o f 
p u b l i c a g e n c i e s i n d e t e r m i n i n g the purpose f o r which such 
money w i l l be s p e n t , w i t h i n t h e l i m i t s o f the a u t h o r i t y 
g r a n t e d , and c o u r t s w i l l not i n t e r f e r e u n l e s s t h e r e i s a 
c l e a r d e p a r t u r e from t h e l e g i s l a t i v e a u t h o r i t y . " Gordon 
v. Conner, l 8 3 O k l a . 82 , 80 P.2d 322, l l 8 ALR 783$ Nohl v. 
Board o f E d u c a t i o n , 27 N.M. 232, 199 P. 373, l6 AIR 1085. 



( Mr. Glenn D. S a r s f i e l d — 5 Jan u a r y 2*f, 1958 

You a r e a d v i s e d t h a t i n our o p i n i o n , under the c i r c u m s t a n c e s 
d e s c r i b e d h e r e i n , you would not be s u b j e c t e d t o p e r s o n a l l i a b i l i t y 
i f f u n d s were d i s b u r s e d by you upon r e c e i p t o f proper a u t h o r i z a 
t i o n from t h e Budget and F i n a n c i a l C o n t r o l Committee. 

Yours very t r u l y , 

NORMAN A. ERBE 
A t t o r n e y G e n e r a l o f Iowa 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

NAEirad 

( 



ELECTIONS: Not i c e o f s u b m i s s i o n o f s p e c i a l q u e s t i o n . In the 
absence of e x p r e s s s t a t u t o r y p r e s c r i p t i o n , the common law 
sta n d a r d of " r e a s o n a b l e n e s s " a p p l i e s . 

January 2 7 , 1958 

Mr, B e r t A. B a n d s t r a 
Marion County A t t o r n e y 
C ourt House 
K n o x v i l i e , Iowa 

Dear S i r : 
R e c e i p t i s acknowledged o f your l e t t e r of Ja n u a r y 21 as f o l 

lows: 
"I would l i k e to have an o p i n i o n on the f o l l o w i n g ques
t i o n : 

" ' S e c t i o n 3 6 ? . 12 o f the l?5 lt- Code p r o v i d e s t h a t c i t i e s 
end towns have the power to own, use or o p e r a t e j o i n t l y 
w i t h any other c i t y , e t c . f i r e a p p a r a t u s equipment, e t c . 
when a u t h o r i z e d by a m a j o r i t y vote o f tha e l e c t o r s at 
a r e g u l a r or s p e c i a l e l e c t i o n c a l l e d f o r t h a t purpose., > 
upon n o t i c e as r e q u i r e d by law.* 

"My p r e c i s e and s i m p l e q u e s t i o n i s : ; 

"'What n o t i c e i s r e q u i r e d by law, assuming t h a t a s p e c i a l 
e l e c t i o n i s c a l l e d by the c i t y c o u n c i l f o r the submis
s i o n o f t h i s q u e s t i o n to the v o t e r s ? ' 

"I note t h a t where p r o v i s i o n i s made i n the ,Code f o r 
s p e c i a l e l e c t i o n s the n o t i c e t o be g i v e n i s u s u a l l y s et 
out i n the same s e c t i o n or s e c t i o n s of the Code. 
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Mr. B a r t A. B a n d s t r a — 2 J a n u a r y 27, 1958 

" S e c t i o n 6l8 .1*f might p o s s i b l y c o v e r t h i s s i t u a t i o n , how
e v e r , t h i s s e c t i o n does not d e s i g n a t e t h e number o f p u b l i 
c a t i o n s r e q u i r e d . 

" C h a p t e r s 3&3, 39 and **9 do not seem to c o n t a i n a n y t h i n g 
r e g a r d i n g the n o t i c e to be g i v e n a t a s p e c i a l e l e c t i o n . 
•M would very much a p p r e c i a t e your o p i n i o n on the above 
m a t t e r . " 

Review of the v a r i o u s Code s e c t i o n s p e r t a i n i n g to e l e c t i o n s 
c o n f i r m s your f i n d i n g as to l a c k o f e x p r e s s p r o v i s i o n a n s w e r i n g 
your q u e s t i o n . N e i t h e r are t h e r e any h e l p f u l a n n o t a t i o n s under 
S e c t i o n 368.12, Code 195*+» or i t s i d e n t i c a l p r e d e c e s s o r , S e c t i o n 
3 6 8 . 3 1 , Codes 19**6 and 1950. The s i t u a t i o n would thus seem to 
F a l l under the r u l e t h a t when a s t a t u t e s p e c i f i e s a r e s u l t but 
f a l l s to p r e s c r i b e the method f o r r e a c h i n g i t , any r e a s o n a b l e 
method w i l l s u f f i c e . A g e n e r a l r u l e s t a t e d i n Volume 2 o f Mer r i 11, 
on N o t i c e , p. 2^-2, §665, i s as f o l l o w s * 

" f n the absence of some p r e s c r i p t i o n no d e f i n i t e p e r i o d 
o f p u b l i c a t i o n i s e s s e n t i a l , the f a m i l i a r common law 
s t a n d a r d o f r e a s o n a b l e n e s s b e i n g a p p l i c a b l e * Reason
a b l e n e s s depends on the p e c u l i a r c i r c u m s t a n c e s a t t e n d 
i n g each n o t i f i c a t i o n . S i g n i f i c a n t f a c t o r s are the 
s i t u a t i o n o f the p a r t i e s , the purpose o f the n o t i f i c a 
t i o n , the s u b j e c t m a t t e r , e t c * A number of c a s e s , some 
h o l d i n g the time to be r e a s o n a b l e and o t h e r s h o l d i n g i t 
n o t , i l l u s t r a t e the a p p l i c a t i o n o f the r u l e . " 

Thus, the " f a m i l i a r common law s t a n d a r d o f r e a s o n a b l e n e s s " appears 
to govern the answer to your q u e s t i o n . I t i s my i m p r e s s i o n t h a t a 
u s e f u l g u i d e to what i s r e a s o n a b l e may be d i s c o v e r e d i n the numer
ous s e c t i o n s throughout T i t l e XV o f the Code which do p r e s c r i b e the 
t i m e and manner o f g i v i n g n o t i c e . At l e a s t such p r o v i s i o n s show 
what the l e g i s l a t u r e c o n s i d e r e d r e a s o n a b l e i n s i m i l a r c i r c u m s t a n c e s * 
The most oommon form seems to be "once each week f o r t h r e e c o n s e c u 
t i v e weeks i n the manner p r o v i d e d by Chapter 6 l 8 " . See S e c t i o n s 
362*5, 362.7, 362.11 , 362.16 , 362.19, 363*27, 3 6 6.7 ( 5 ) , 3 6 8.10 ( 2 ) , 
3 6 8.lV, e t c . It w i l l be noted t h a t some o f the examples c i t e d p r o 
v i d e f o r two r a t h e r than t h r e e p u b l i c a t i o n s and t h a t s t i l l o t h e r 
p r e v i s i o n s may be found i n T i t l e XV s p e c i f y i n g o n l y one p u b l i c a t i o n . 
However, t h r e e would appear t o f u r n i s h an aburidance o f c a u t i o n i n 
t h e i n t e r e s t s o f " r e a s o n a b l e n e s s " . 

I. 

http://368.lV
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Mr. B e r t A. B a n d s t r a — 3 J a n u a r y 27 , 1958 

A l t h o u g h the f o r e g o i n g does not s p e c i f i c a l l y answer your 
q u e s t i o n , no apparent f o o l - p r o o f answer p r e s e n t s i t s e l f . I 
t r u s t i t w i l l be o f some a s s i s t a n c e to you* 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAimd 

) 

') 



A r e c o n s t r u c t e d v e h i c l e , i f m a t e r i a 1 1 y ' a l t e r e d w i t h i n the meaninq 
o f s u b s e c t i o n s ]3 and 14, § 321.1, Code 1954, must be equipped 
w i t h d i r e c t i o n a l s i g n a l d e v i c e s under § 321.317(3) Code 1954 
s^nce I t would then never have been r e g i s t e r e d p r i o r to January 1, 

J a n u a r y 27, 1958 

Mr. Robert N. Johnson 
Lee County A t t o r n e y 
6 1 5 i Seventh S t r e e t 
F o r t M a d i s o n , Iowa 

Dear S i r s 
In your l e t t e r o f J a n u a r y 8, 1958, t h e f o l l o w i n g ques

t i o n Is posed: 

"Qur Highway P a t r o l m a n has asked f o r an o p i n i o n 
oti the f o l l o w i n g : when an o l d c a r Is r e b u i l t I t 
must be r e g i s t e r e d as a new v e h i c l e . Is t h a t 
v e h i c l e r e q u i r e d t o have t u r n s i g n a l s . T h i s 
o f f i c e w i l l a p p r e c i a t e r e c e i v i n g your o p i n i o n . " 

S e c t i o n 3 2 1.1(13), Code o f 195^, d e f i n e s a " r e c o n s t r u c t e d 
v e h i c l e " as f o l l o w s : 

" " R e c o n s t r u c t e d v e h i c l e * means e v e r y v e h i c l e 
o f a t y p e r e q u i r e d t o be r e g i s t e r e d hereunder 
m a t e r i a l l y a l t e r e d f r o m I t s o r i g i n a l c o n s t r u c 
t i o n by the r e m o v a l , a d d i t i o n , o r s u b s t i t u t i o n 
o f e s s e n t i a l p a r t s , new o r used." 

R e g i s t r a t i o n r e q u i r e m e n t s o f a r e c o n s t r u c t e d v e h i c l e a r e 
s e t o u t i n S e c t i o n 321.23, Code o f 195*+. Your q u e s t i o n ' p r e s u p p o s e s 
t h a t such r e c o n s t r u c t e d v e h i c l e Is s u b j e c t t o r e g i s t r a t i o n , thus 
t h a t p o i n t w i l l not be c o v e r e d In t h i s o p i n i o n . 

Under s u b s e c t i o n 3 o f S e c t i o n 321.317, Code of 1954, t h e 
r e q u i r e m e n t w i t h r e s p e c t t o t u r n s i g n a l s Is s e t o u t . In p a r t , 
s u b s e c t i o n 3 appears below: 

. " 3 . A f t e r the t h i r t y - f i r s t day o f December, 
1953^ I t s h a l l be u n l a w f u l f o r any person t o 
s e l l o r o f f e r f o r s a l e o r o p e r a t e on t h e hIgh-
Ways of the s t a t e o f Iowa any v e h i c l e s u b j e c t 
t o r e g i s t r a t i o n under t h e p r o v i s i o n s o f t n l s 
c h a p t e r whIch has never been r e g l s t e r e o 1 In t h l s 
o r any o t h e r s t a t e p r i o r t o J a n u a r y I, 19^4, 



Mr. R o b e r t N. Johnson J a n u a r y 27, 1958 

u n l e s s such v e h i c l e Is equIpped w i t h a d 1re c 
ti t o n a l s i g n a l d e v i c e o f a t y p e approved by the 
department and i s In c o m p l i a n c e w i t h the p r o 
v i s i o n s o f s u b s e c t i o n 2 o f t h i s s e c t i o n . * * * " 

The q u e s t i o n then i s whether o r not t h e r e c o n s t r u c t e d 
v e h i c l e has ever been r e g i s t e r e d i n any s t a t e p r i o r t o J a n u a r y I , 
195**. T h i s In t u r n becomes a q u e s t i o n o f whether the r e c o n s t r u c t e d 
v e h i c l e , f o r purposes o f r e g i s t r a t i o n , Is the same v e h i c l e as 
b e f o r e r e c o n s t r u c t i o n . In your l e t t e r you s t a t e t h a t when "an 
o l d c a r Is r e b u i l t I t must be r e g i s t e r e d as a new v e h i c l e . " That 
s t a t e m e n t assumes t h a t t h e r e c o n s t r u c t e d u n i t i s " m a t e r i a l l y a l 
t e r e d " t o no).longer be I d e n t i f i a b l e as the p r i o r e x i s t i n g u n i t . 
T h e r e f o r e , i f t h a t f a c t be t r u e , then the r e c o n s t r u c t e d v e h i c l e 
has never been r e g i s t e r e d p r i o r t o J a n u a r y 1, 195^, and, under 
S e c t i o n 321.317(3), such a v e h i c l e Is r e q u i r e d t o have d i r e c t i o n a l 
t u r n s i g n a l s . T h i s , o f c o u r s e , supposes t h a t m a t e r i a l a l t e r a t i o n 
f r o m the o r i g i n a l c o n s t r u c t i o n has o c c u r r e d as i s p o i n t e d o u t In 
s u b s e c t i o n s 13 and 14, S e c t i o n 321.1, Code o f 1951*. 

Very t r u l y y o u r s , 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y General 

HUGH V. FAULKNER 
A s s i s t a n t A t t o r n e y G e n eral 

DCSiMKB 



J a n u a r y 28, 1958 

Mr. Mark D. B u c h h e l t 
F a y e t t e County A t t o r n e y 
West U n i o n , Iowa 

Dear S i r : 

F o r the purpose o f p r e s e n t i n g your q u e s t i o n , the c o n t e n t s 
o f your l e t t e r a r e s e t o u t below: 

"A t r u c k l i c e n s e d In t h e S t a t e o f I l l i n o i s , 
w h i ch Is g e n e r a l l y used f o r t h e f a r m i n g o p e r a 
t i o n s f o r t h e growing o f produce on l e a s e d 
l a n d In the S t a t e o f I l l i n o i s and o c c a s i o n a l l y 
used t o d e l i v e r produce r a i s e d on t h e l e a s e d 
l a n d In I l l i n o i s t o h i s own p r i v a t e l y owned 
o u t l e t s In the S t a t e o f Iowa, w h i c h a r e &u.tlets 
w hich s e l l t h i s produce. Is I t mandatory* t h a t 
such a t r u c k be l i c e n s e d In the S t a t e o f Iowa 
as w e l l as t h e S t a t e o f I l l i n o i s ? 

" For purposes o f f u r t h e r c l a r i f i c a t i o n , the 
I n d i v i d u a l owns a f a r m i n the S t a t e o f lowa, 
w h i c h he r e c e i v e s homestead exemption upon 
and t h e r e f o r e I should assume he Is a r e s i d e n t 
o f the S t a t e o f fbwa, whereas In I l l i n o i s a l l 
he has Is l e a s e d l a n d , which he o p e r a t e s . " 

I t appears t h a t . t h e person about whom you I n q u i r e may 
have e i t h e r f a l s e l y o b t a i n e d t h e homestead t a x exemption o r , I f 
n o t , Is r e q u i r e d t o have h i s t r u c k l i c e n s e d In lowa. 

Under S e c t i o n 425»U(la), Code o f 195**, the homestead 
t a x c r e d i t Is based on a d e c l a r a t i o n o f I n t e n t i o n t o occupy t h e 
d w e l l i n g house as a home f o r s i x months o r more In the year f o r 
w h i c h the c r e d i t Is c l a i m e d * At t h e t i m e o f such d e c l a r a t i o n o f 
I n t e n t i o n t h e c l a i m a n t o r a p p l i c a n t must then be 1 i v l n g In such 
d w e l l i n g house, C e r t a i n l y t h i s would seem t o c o n t e m p l a t e r e s i 
dency In" lowa. 



Mr. Mark D. B u c h h e l t - 2 - J a n u a r y 28, I958 

S e c t i o n 321.18, Code o f 1951*, Is s e t f o r t h In p a r t below; 

" E v e r y motor v e h i c l e , t r a i l e r , and s e m i t r a i l e r 
when d r i v e n o r moved upon a highway s h a l l be 
s u b j e c t t o the r e g i s t r a t i o n p r o v i s i o n s o f t h i s 
c h a p t e r e x c e p t : 

" 1 . Any such v e h i c l e d r i v e n o r moved upon a 
highway In conformance w i t h t h e p r o v i s i o n s o f 
t h i s c h a p t e r r e l a t i n g t o m a n u f a c t u r e r s , t r a n s 
p o r t e r s , d e a l e r s , o r n o n r e s i d e n t s as contern* 
p l a t e d by s e c t l o n s " T 2 j . 5 3 and 321.56", or under 
a temporary r e g i s t r a t i o n p e r m i t Issued by the 
department as h e r e i n a f t e r a u t h o r i z e d . " (Emphasis 
s u p p l l e d ) 

S e c t i o n 321.56 Is a g r a n t o f a u t h o r i t y f o r making r e c i p r o 
c a l agreements w i t h o t h e r s t a t e s . That s e c t i o n has been r e p e a l e d 
and r e - e n a c t e d by S e c t i o n 2, C hapter 167, A c t s o f t h e 57th G e n e r a l 
Assembly, To be b e n e f i t e d by any r e c i p r o c a l agreement w i t h I l l i n o i s 
t he person s u b j e c t t o your I n q u i r y would have t o be a n o n r e s i d e n t 
o f lowa. 

Assuming t h a t t h e person s u b j e c t t o your I n q u i r y i s a 
n o n r e s i d e n t o f the S t a t e o f lowa, I t then becomes n e c e s s a r y t o 
c o n s i d e r S e c t i o n 321.55, Code of 1954, w h i c h Is as f o l l o w s ; 

" R e g i s t r a t i o n r e q u i r e d o f o t h e r n o n r e s i d e n t s . 
E very n o n r e s i d e n t , i n acfcTItlon t o t h o s e men-
t l o n e d In s e c t i o n 321.5**, but not I n c l u d i n g 
a p e r s o n commuting from h i s r e s i d e n c e In 
a n o t h e r s t a t e o r whose employment Is s e a 
s o n a l or temporary, engaged In r e m u n e r a t i v e 
employment o r c a r r y i n g on b u s i n e s s w i t h i n 
t h i s s t a t e and owning and o p e r a t i n g any 
motor v e h i c l e , t r a i l e r , o r s e m i t r a i l e r w i t h 
i n t h i s s t a t e , s h a l l be r e q u i r e d t o r e g i s t e r 
each such v e h i c l e and pay the same f e e s t h e r e 
f o r as Is r e q u i r e d w i t h r e f e r e n c e to l i k e 
v e h i c l e s owned by r e s i d e n t s o f t h i s s t a t e . " 

In your l e t t e r you mention t h e f a c t t h a t the t r u c k In 
q u e s t i o n Is used o c c a s i o n a l l y t o d e l i v e r produce r a i s e d In I l l i 
n o i s t o p r i v a t e l y owned o u t l e t s In lowa f o r t h e purpose o f s e l l i n g 
such produce. I f t h i s Is n o t s e a s o n a l o r temporary w i t h i n t h e 
meaning o f t h o s e words as used i n t h e aEove quoted s e c t i o n , i t 
c e r t a i n l y appears t h a t the t r u c k i s engaged i n " c a r r y i n g on t h e 
b u s i n e s s " o f t h i s I n d i v i d u a l . I f s o , such n o n r e s i d e n t must comply 
w i t h t h e lowa r e g i s t r a t i o n r e q u i r e m e n t s . 
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In any e v e n t , whether t h e t r u c k owner Is a r e s i d e n t o r 
n o n r e s i d e n t Is a f a c t q u e s t i o n . The f a c t s g i v e n a r e I n s u f f i c i e n t 
t o d e t e r m i n e such f a c t q u e s t i o n . 

T h e r e f o r e , If t h i s t r u c k owner Is a r e s i d e n t he must com
p l y w i t h t h e r e g i s t r a t i o n and l i c e n s i n g r e q u i r e m e n t s o f t h i s 
s t a t e . I f a n o n r e s i d e n t " c a r r y i n g on b u s i n e s s " w i t h i n t h i s 
s t a t e , w h i c h does not c o n s t i t u t e s e a s o n a l o r temporary employ
ment, then such n o n r e s i d e n t Is s u b j e c t t o t h e r e g i s t r a t i o n and 
l i c e n s i n g r e q u i r e m e n t s o f t h i s s t a t e under S e c t i o n 321 . 5 5 , Code 
o f 195-+. 

Very t r u l y y o u r s , 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y General 

HUGH V. FAULKNER 
A s s i s t a n t A t t o r n e y G e n e r a l 

DCS:MKB 
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J a n u a r y 28, 1958 

Mr. W i l l lam M. Tucker 
Johnson County A t t o r n e y 
lowa C i t y , lowa 

Dear S i r : 

In your l e t t e r o f I n q u i r y you have asked f o r an I n t e r 
p r e t a t i o n o f S e c t i o n 321.457, Code o f 195 1*, as amended by Sec
t i o n 2 o f Chapter 167, A c t s o f the 56th G e n e r a l Assembly. T h i s 
amendment appears as s u b s e c t i o n 4 o f S e c t i o n 321.457. t h e ques
t i o n i s t h i s : 

"There has been a c h a r g e f i l e d In t h i s c o u n t y f o r 
v i o l a t i o n o f t h i s s e c t i o n I n v o l v i n g a p i c k u p t r u c k 
20 f e e t In l e n g t h h a u l i n g a p o r t a b l e c h u t e i n the 
t o t a l l e n g t h o f 14 f e e t s i x Inches. T h i s p o r t a b l e 
c h u t e Is mounted on rubber t i r e s and Is l i c e n s e d 
as a t r a l l e r . 

"The p o i n t o f i n t e r p r e t a t i o n Is as to whether o r 
n o t , where the t r u c k and c h u t e combined a r e l e s s 
than the 35 f e e t a u t h o r i z e d In s u b s e c t i o n I and 
l e s s than th e 50 f e e t In s u b s e c t i o n 3, t h i s would 
c o n s t i t u t e a v i o l a t i o n . A c c o r d i n g l y , would you 
p l e a s e a d v i s e as t o t h i s I n q u i r y . " 

The w o r d i n g o f S e c t i o n 2, C hapter 167, A c t s o f t h e 56th 
G e n e r a l Assembly, i s s t a t e d In p a r t below: 

"Sec. 2. * * * F u r t h e r p r o v i d e d t h a t a p o r t a b l e 
l i v e s t o c k l o a d i n g c h u t e not In e x c e s s o f a l e n g t h 
o f t h i r t e e n f e e t I n c l u d i n g i t s h i t c h o r tongue may 
be drawn by any v e h i c l e o r c o m b i n a t i o n o f v e h i c l e s , 
p r o v i d e d t h a t such v e h i c l e o r c o m b i n a t i o n of v e h i 
c l e s d r a w i n g such l o a d i n g c h u t e Is not In e x c e s s 
o f t h e l e g a l l e n g t h p r o v i d e d f o r such v e h i c l e s o r 
c o m b i n a t i o n . " 

The v i o l a t i o n about w h i c h you i n q u i r e i s h a u l i n g a p o r t a b l e 
l i v e s t o c k l o a d i n g c h u t e the l e n g t h o f which Is In e x c e s s o f t h i r 
t e e n f e e t . I t i s assumed t h a t your q u e s t i o n Is w i t h r e g a r d t o a 
p o r t a b l e c h u t e b e i n g drawn r a t h e r than h a u l e d . 

$ 2 - / - 3 / 



Mr. W i l l i a m M. Tucker J a n u a r y 28, 1958 

S e c t i o n 321.457, Code o f 195**, e s t a b l i s h e s the maximum 
l e n g t h o f any motor v e h i c l e o r c o m b i n a t i o n o f v e h i c l e s . Under 
s u b s e c t i o n 3, S e c t i o n 321.457, as amended by S e c t i o n 1, Chapter 
157, A c t s o f the 57th G e n e r a l Assembly, t h e maximum l e n g t h o f a 
c o m b i n a t i o n o f v e h i c l e s Is f i f t y f e e t . 

The above quoted p r o v i s o p e r t a i n i n g t o p o r t a b l e l i v e s t o c k 
l o a d i n g c h u t e s Is an e x c e p t i o n t o t h e maximum l e n g t h p r o v i s i o n s . 
In a c c o r d a n c e w i t h t h e e x c e p t i o n a c o m b i n a t i o n o f v e h i c l e s n o t 
In e x c e s s o f f i f t y f e e t may draw a p o r t a b l e l i v e s t o c k l o a d i n g 
c h u t e n o t In ex c e s s o f t h i r t e e n f e e t . In e f f e c t , t h i s means 
t h a t t h e o v e r a l l maximum l e n g t h o f a c o m b i n a t i o n o f v e h i c l e s 
d r a w i n g such a p o r t a b l e c h u t e Is s i x t y t h r e e f e e t . 

By t h e terms o f the d e f i n i t i o n o f a " c o m b i n a t i o n o f v e h i 
c l e s " s e t o u t In S e c t i o n 321.1(23) a s i n g l e t r u c k drawing a p o r t * 
a b l e l i v e s t o c k l o a d i n g c h u t e Is a " c o m b i n a t i o n o f v e h i c l e s " . As 
su c h . I t comes w i t h i n t h e maximum l e n g t h p r o v i s i o n o f f i f t y f e e t 
enumerated In S e c t i o n 321.457(3), as amended. 

Under the f a c t s g i v e n , t h e t r u c k about which you I n q u i r e 
Is twenty f e e t In l e n g t h , and t h e p o r t a b l e c h u t e f o u r t e e n and one-
h a l f f e e t i n l e n g t h . That means t h a t t h e t o t a l l e n g t h o f t h e 
c o m b i n a t i o n o f v e h i c l e s Is t h i r t y - f o u r and o n e - h a l f f e e t . As 
n o t e d under S e c t i o n 321,457(3), as amended, the maximum l e n g t h 
i s f i f t y f e e t . 

I t I s , t h e r e f o r e , t h e o p i n i o n o f t h i s o f f i c e t h a t t h e r e 
i s no v i o l a t i o n Inasmuch as t h e e x c e p t i o n , a p p e a r i n g as S e c t i o n 
321.457(**), a p p l i e s o n l y t o p o r t a b l e l i v e s t o c k l o a d i n g c h u t e s o f 
t h i r t e e n f e e t o r l e s s . I t i s f u r t h e r the o p i n i o n o f t h i s o f f i c e 
t h a t t h i s e x c e p t i o n a p p l i e s o n l y t o such p o r t a b l e c h u t e s which 
a r e b e i n g drawn by a v e h i c l e o r c o m b i n a t i o n o f v e h i c l e s as a com
b i n a t i o n . The e x c e p t i o n does n ot e s t a b l i s h t h e maximum l e n g t h 
o f a p o r t a b l e c h u t e as a s i n g l e u n i t . 

V e ry t r u l y y o u r s , 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y General 

HUGH V. FAULKNER 
A s s i s t a n t A t t o r n e y General 

i DCSiMKB 



Oaffuary 30, 1958 0 

Mr. Loyd VanPatten 
A s s i s t a n t S e c r e t a r y o f A g r i c u l t u r e 
Department o f A g r i c u l t u r e 
B u i 1 d 1 n g 

Dear Mr. Van P a t t e n s 

R e c e i p t Is acknowledged o f your r e c e n t I n q u i r y as f o l l o w s ? 

" S u b s e c t i o n s 1 and 2, s e c t i o n 159.2, T i t l e IX, 
o f the 195-* Code o f lowa, r e a d as f o l l o w s : (Ob
j e c t o f Department) 

" 1 1 , To encourage, promote, and advance the 
I n t e r e s t s o f a g r i c u l t u r e , I n c l u d i n g h o r t i c u l t u r e , 
l i v e s t o c k I n d u s t r y , d a i r y i n g , cheese making, 
p o u l t r y r a i s i n g , b e e k e e p i n g , p r o d u c t i o n of w o o l , 
and o t h e r k i n d r e d and a l l i e d i n d u s t r i e s . 

"2. To promote and d e v i s e methods o f c o n d u c t i n g 
s a i d I n d u s t r i e s w i t h the v i e w of I n c r e a s i n g p r o 
d u c t i o n and f a c i l i t a t i n g an adequate d i s t r i b u 
t i o n o f the same a t the l e a s t c o s t t o the p r o 
d u c e r . 1 

" I n your o p i n i o n , under the above s u b s e c t i o n s or 
any o t h e r a u t h o r i t y g r a n t e d t o the Departmefvjt o r 
S e c r e t a r y o f A g r i c u l t u r e , does the S e c r e t a r y have 
t h e power t o e s t a b l i s h a D i v i s i o n o f M a r k e t i n g 
w i t h i n t h e department f o r the purpose of promot
in g and d e v e l o p i n g , f o r t h e p u b l i c w e l f a r e , Im
p r o v e d m a r k e t i n g methods and p r o c e d u r e s i n c l u d i n g 
p r o p e r h a n d l i n g , h a r v e s t i n g , g r a d i n g , p r o c e s s i n g , 
p a c k i n g , t r a n s p o r t i n g , s t o r a g e , d i s t r i b u t i o n , . I n 
s p e c t i o n and s a l e o f f a r m p r o d u c t s produced w i t h i n 
t h e s t a t e ? " 

" Y o u r a t t e n t i o n Is d i r e c t e d t o S e c t i o n 159*5(2), 1954 Code 
o f lowa, which s t a t e s as f o l l o w s : 

\ 



Mr. Loyd V a n P a t t e n - 2 - Jan u a r y 30, 1958 

"Powers and d u t i e s . The s e c r e t a r y o f a g r l -
c u l t u r e s h a l I be the head o f the department 
o f a g r i c u l t u r e which s h a l l -
»« * * * 

"2. E s t a b l i s h and m a i n t a i n such d i v i s i o n s In 
the department as a r e n e c e s s a r y f o r the proper 
enforcement o f t h e laws a d m i n i s t e r e d by I t . " 

S e c t i o n 159.5 d e l i m i t s t h e e s t a b l i s h m e n t o f d i v i s i o n s w i t h i n 
t h e Department o f A g r i c u l t u r e . The o n l y d i s c r e t i o n g r a n t e d the 
S e c r e t a r y In the e s t a b l i s h m e n t o f d i v i s i o n s Is under s u b s e c t i o n 2 
t h e r e o f as s e t o u t above. 

I t Is t{ie o p i n i o n o f t h i s o f f i c e t h a t s u b s e c t i o n 2 de
l i m i t s the d i s c r e t i o n o f the e s t a b l i s h m e n t o f d i v i s i o n s w i t h i n the 
Department o f A g r i c u l t u r e and c o n f i n e s t h a t d i s c r e t i o n t o d i v i s i o n s 
n e c e s s a r y t o the prop e r enforcement o f laws a d m i n i s t e r e d by the 
Department. 

If t h e a c t i v i t i e s o f the " D i v i s i o n o f M a r k e t i n g " t o which 
your l e t t e r r e f e r s f a l l w i t h i n t h i s d e l i n e a t i o n then the S e c r e 
t a r y may e s t a b l i s h such a d i v i s i o n . 

T r u s t i n g t h i s has answered your i n q u i r y , I am 

Very t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y General 

FHF:MKB 



STATS owlets *** per**rmt*rs :«*>*«*»*•*•«' 

J a n u a r y 31, '958 

Mr. B r u c e F. S t i l e s , D i r e c t o r 
S t a t e C o n s e r v a t i o n Commission 
L o c a l 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 20th u l t . 

i n w h i c h you s u b m i t t e d the f o l l o w i n g : 

"On o r about November 2 5 t h , 1957 t h e S t a t e 
C o m p t r o l l e r t e l e p h o n e d t h i s o f f i c e a d v i s i n g 
t h a t he Intended t o r e v e r t t o t h e g e n e r a l fund 
c e r t a i n f u n d s t h a t had been a p p r o p r i a t e d and 
a l l o c a t e d t o t h i s Commission. 

"On November 2 6 t h , 1957, Mr. H. W. F r e e d , C h i e f 
o f D i v i s i o n o f A d m i n i s t r a t i o n f o r t h e Conserva
t i o n Commission, w r o t e t h e f o l l o w i n g l e t t e r t o 
t h e C o m p t r o l l e r t 

November 26, 1957 

"Mr. G l e n D. S a r s f f e - l d 
S t a t e C o m p t r o l l e r 
S t a t e House 
Des Moines, lowa 

"Dear Mr. S a r s f l e l d : 

" R e f e r r i n g t o our r e c e n t t e l e p h o n e c o n v e r s a 
t i o n 5 c o n c e r n i n g t h e r e v e r s i o n o f our C o n s e r v a t i o n 
Works Fund 34-1 -49 back t o t h e S t a t e ' s General 
Fund. 

" I n r e a d i n g o v e r t h e A c t s o f t h e 49th G e n e r a l 
Assembly under Chapter 34, S e c t i o n 1, s e t t i n g 
.up t h e a p p r o p r i a t i o n f o r t h e S t a t e C o n s e r v a t i o n 
Commission, we cannot f i n d any time l i m i t s p e c i 
f i e d d u r i n g w h i c h t h e s e f u n d s have t o be sp e n t . 
We r e a l i z e t h a t t h i s f u n d i s an o l d f u n d and 
s h o u l d be c l e a r e d up as r a p i d l y as p o s s i b l e . 



Mr. B r u c e F, S t i l e s J a n u a r y 31, 1958 

" I n d i s c u s s i n g t h i s w i t h Mr. Rush, C h i e f o f 
t h e Lands and Waters D i v i s i o n , he in f o r m e d me 
t h a t he Is p l a n n i n g on s u b m i t t i n g a r e q u e s t 
t o t he Budget and F i n a n c i a l C o n t r o l Committee 
a s k i n g them t o r e t a i n t h e p r o j e c t b a l a n c e o f 
$123./0 under a u t h o r i z a t i o n A29-2, the W i l d 
c a t Den P a r k i n g A r e a and Road and M i s c e l l a n e o u s 
Items, and then t o t r a n s f e r t h e b a l a n c e o f the 
f u n d under t h i s C o n s e r v a t i o n Works Fund t o the 
Lake M a c b r i d e and P a l i s a d e s P r o j e c t A u t h o r i z a t i o n 
A7-2. T h i s would make a p r o j e c t b a l a n c e a t 
Lake M a c b r i d e o f $327.01. 

"Mr. Rush Informed me t h a t he has pl a n n e d on 
d o i n g t h i s b e f o r e but due t o t h e f a c t t h a t the 
Corps o f E n g i n e e r s was d o i n g work In the Lake 
M a c b r i d e a r e a a t t h e p r e s e n t time we were de
l a y e d In n e t t i n g s t a r t e d a t Lake M a c b r i d e . 
Mr. Rush r e e l s t h a t t h e s e f u n d s s h o u l d be used 
a t t he Lake M a c b r i d e a r e a to a i d t h e s t a t e In 
t h e work t h a t i s b e i n g done t h e r e a t t h e p r e s e n t 
t i m e . 

" I n o u r t e l e p h o n e c o n v e r s a t i o n we a l s o d i s c u s s e d 
the r e v e r s i o n o f the fu n d s s e t up by t h e Budget 
and F i n a n c i a l C o n t r o l Committee Number 5-55 t o r 
the Rock Creek Road. T h i s b a l a n c e Is $505.96. 
I have d i s c u s s e d t h i s w i t h Mr. Rush and he i n 
formed me t h a t t h e ro a d a t Rock Creek when i t 
was c o n s t r u c t e d we were r i g h t In the m i d s t o f 
t h e drought y e a r s and t h i s p a s t summer i s the 
f i r s t time t h a t t h e l a k e has been f u l l . He i n 
formed me t h a t t h i s new p a r k r o a d has s e t t l e d 
c o n s i d e r a b l y on t h e approaches t o t h e b r i d g e and 
t h a t t h e r e w i l l be some work n e c e s s a r y on t h i s 
r o a d t h i s coming s p r i n g . He Is p l a n n i n g on 
u s i n g t h i s b a l a n c e o f f u n d s t h a t were s e t up 
by the Budget and F i n a n c i a l C o n t r o l Committee 
f o r s u r f a c i n g m a t e r i a l and some f i l l t h a t w i l l 
be n e c e s s a r y on t h i s r o a d . 

"We a r e w r i t i n g you a t t h i s t i m e r e q u e s t i n g t h a t 
you do not r e v e r t t h e funds mentioned In t h i s 
l e t t e r back t o the S t a t e ' s G e n e r a l Fund. 

"Very t r u l y y o u r s , 

H. W. F r e e d , C h i e f 
D i v i s i o n o f A d m i n i s t r a t i o n ' 



Mr. B r u c e F. S t U e s Ja n u a r y 31, 1958 

•'Under d a t e o f November 2 7 t h , 1957 t h e Con* 
s e r v a t l o n Commission r e c e i v e d the f o l l o w i n g 
l e t t e r from the S t a t e C o m p t r o l l e r : 

•"November 27, 1957 

••Conservation Commission 
L o c a l 

" A t t e n t i o n : H. W. F r e e d , C h i e f 
D i v i s i o n o f A d m i n i s t r a t i o n 

"Gent 1emen: 

" I n r e p l y t o your l e t t e r o f November 26, 1957, 
the a c c o u n t s t o w h i c h you r e f e r have been r e 
v e r t e d t o the G e n e r a l Fund by t h i s o f f i c e on 
November 21, 1957, f o r t h e reason t h a t t h e 
f i s c a l p e r i o d t o which t h i s a p p r o p r i a t i o n and 
a l l o c a t i o n were a p p l i c a b l e has long s i n c e 
p a s s e d . 

"Shown below a r e t h e account numbers and 
amounts: 

" C o n s e r v a t i o n Commission: 
34-1*49 C. C. C. P r o g r e s s . . . . $450.08 
B. F. C. C. 5*55, Rock Creek. . . 505.96 

"Very t r u l y y o u r s , 

"Glenn D. S a r s f l e l d 
S t a t e C o m p t r o l l e r ' 

"(A p h o t o s t a t i c copy o f t h e above l e t t e r Is 
a t t a c h e d ) 

"A r e v i e w o f Chapter 34, A c t s o f t h e 49th G e n e r a l 
Assembly, shows no p r o v i s i o n In the law f o r r e 
v e r s i o n o f f u n d s d e s i g n a t e d a t 34-1-49 C. C. C. 
P r o g r e s s . 

"The f u n d d e s i g n a t e d as B. F. C. C. 5*55 Rock 
Creek was a l l o c a t e d to t h e S t a t e C o n s e r v a t i o n 
Commission from t h e G e n e r a l C o n t i n g e n t Fund 
f o r e x p e n d i t u r e . ( C h a p t e r 39 • A c t s o f t h e 55th 
G e n e r a l Assembly) The work f o r w h i c h t h i s f u n d 
was a l l o c a t e d has n o t been completed t o d a t e . 



Mr. B r u c e F. S t l l e s . k - January 3 1 , 1958 

"Your o p i n i o n Is r e q u e s t e d t o a s c e r t a i n t h e 
l e g a l i t y o f the r e v e r s i o n by t h e S t a t e Comp
t r o l l e r o f t h e two f u n d s l i s t e d In t h e Comp
t r o l l e r ' s l e t t e r o f November 27, 1957." 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . In making t h e 

r e v e r s i o n s which you w r i t e a b o u t, t h e C o m p t r o l l e r a c t s under t h e 

f o l l o w i n g s t a t u t e , S e c t i o n 8.34, Code 1954: 

" C h a r g i n g o f f unexpended a p p r o p r l a t I o n s . 
E x cept as o t h e r w i s e p r o v i d e d by law, the 
c o m p t r o l l e r s h a l l t r a n s f e r t o t h e f u n d f rom 
which any a p p r o p r i a t i o n was made, any unex
pended o r unencumbered b a l a n c e o f such appro
p r i a t i o n r e m a i n i n g a t t h e e x p i r a t i o n o f trijfee 
months a f t e r t he c l o s e o f t h e b i e n n i a l f i s c a l 
term f o r which the a p p r o p r i a t i o n was made. 
At the time t h e t r a n s f e r Is made on t h e 
books o f h i s o f f i c e he s h a l l c e r t i f y such 
f a c t t o the t r e a s u r e r o f s t a t e , who s h a l l 
make c o r r e s p o n d i n g e n t r i e s on the books o f 
the t r e a s u r e r ' s o f f i c e . " 

In e x e r c i s i n g t h i s power g r a n t e d t o t h e Comptroller In pursuance 
o f h i s g e n e r a l s u p e r v i s o r y o v e r t h e S t a t e ' s f i n a n c e s , he may use 

c e r t a i n d i s c r e t i o n under a l i b e r a l v i e w o f t h e I n t e n t i o n o f t h i s 

s t a t u t e , and a p p l y i n g t h i s t o t h e r e v e r s i o n s i n q u e s t i o n I am o f 

th e o p i n i o n as f o l l o w s : 

1. W i t h r e s p e c t t o t h e r e v e r s i o n o f the b a l a n c e o f t h e 

|und w h i c h was a p p r o p r i a t e d by Chapter 34, A c t s o f t h e 49th 

G e n e r a l Assembly, whereby t h e use t h e r e o f was d e s c r i b e d as 

f o l l o w s : 

" S e c t i o n 1. There i s hereby a p p r o p r i a t e d o u t 
o f any funds tn the s t a t e t r e a s u r y n o t o t h e r 
w i s e a p p r o p r i a t e d , f o r each y e a r o f t h e b i e n 
nium e n d i n g June 30, 1943, t h e sum o f one hun
d r e d t w e n t y - f i v e thousand d o l l a r s (§125,000.00), 
o r so much t h e r e o f as may be needed, f o r t h e 



Mr. B r u c e F. S t i l e s - 5 - January 31, 1958 

use o f t h e s t a t e c o n s e r v a t i o n commission, sub
j e c t t o t h e a p p r o v a l o f t h e e x e c u t i v e c o u n c i l 
and t h e J o i n t l e g i s l a t i v e committee on r e t r e n c h 
ment and r e f o r m , w h i c h sum I s t o be used t o en
a b l e the s t a t e o f lowa t o p a r t i c i p a t e i n t h e p r o 
gram o f the c i v i l i a n c o n s e r v a t i o n c o r p s , t h e 
works p r o g r e s s a d m i n i s t r a t i o n , w i t h f e d e r a l and 
o t h e r a g e n c i e s , and In making a v a i l a b l e and/or 
i m p r o v i n g c o n s e r v a t i o n a r e a s . 

O b v i o u s l y , such an a p p r o p r i a t i o n was made In 19^1 i n a i d o f t h e 

war e f f o r t and I m p l i e d l y the use t o be made t h e r e o f w i t h i n the 

two y e a r s s t a t e d t h e r e i n and t h e suspense p e r i o d p r o v i d e d by 

s t a t u t e t h e r e a f t e r . T h i s p e r i o d has l o n g e x p i r e d and r e v e r s i o n 

seems p r o p e r . 

2. I n s o f a r as t h e f u n d s e t up by t h e Budget and F i n a n c i a l 

C o n t r o l Committee i s concerned,, i t i s t o be o b s e r v e d t h a t t h i s 

money i s an a l l o c a t i o n by t h a t Committee o f funds a p p r o p r i a t e d 

t o i t . O b v i o u s l y t h i s a l l o c a t i o n c o u l d g i v e t o t h i s a l l o c a t e d 

money no pref&rred s t a t u s In I t s use by t h e C o n s e r v a t i o n Commis

s i o n as between t h a t money and f u n d s d l r e c t e d l y a p p r o p r i a t e d by 

the L e g i s l a t u r e . I am o f t h e o p i n i o n t h a t the f o r e g o i n g s t a t u t e 

a p p l i e s t o t h i s a l l o c a t i o n and under the r u l e as s e t f o r t h |he 

r e v e r s i o n was p r o p e r l y made. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 



January 13, '958 

Majo r General F r e d C. Tandy 
The A d j u t a n t General 
B u i l d i n g 

S i r : 

Your l e t t e r o f 9 Ja n u a r y i s s e t o u t i n p a r t as f o l l o w s : 

" B u i l d i n g #21 a t Camp Dodge M i l i t a r y R e s e r v a t i o n 
was d e s t r o y e d by f i r e Sunday, 5 Jan u a r y 1958. 

" T h i s b u i l d i n g was a frame, one s t o r y s t r u c t u r e 
t h a t has been u t i l i z e d p a r t l y f o r s t o r a g e and, 
a s * * * * a h e a d q u a r t e r s f o r N a t i o n a l Guard 
u n i t s c o n d u c t i n g t r a i n i n g , t h e Highway P a t r o l 
t r a i n i n g s c h o o l , Boys' S t a t e a c t i v i t i e s , o t h e r 
a g e n c i e s t h a t have u t i l i z e d Camp Dodge. 

" S e c t i o n 19.7, Code o f lowa, 195*+, p r o v i d e s 
t h a t a c o n t i n g e n t f u n d s e t a p a r t f o r the use o f 
the E x e c u t i v e C o u n c i l may be expended f o r t he 
purpose o f r e p a i r , r e p l a c i n g , o r r e s t o r i n g any 
S t a t e p r o p e r t y Injured^, d e s t r o y e d , o r l o s t by 
f i r e . 

"An o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d w i t h 
r e f e r e n c e t o the a u t h o r i t y o f t h e E x e c u t i v e 
C o u n c i l t o p r o v i d e f u n d s f o r replacement o f 

d e s t r o y e d b u i l d i n g In acc o r d a n c e w i t h the 
p r p v I s I o n s o f t h e I n d i c a t e d s t a t u t e . 

In response t h e r e t o , your a t t e n t i o n Is f i r s t d i r e c t e d t o 
the language of S e c t i o n 19.7, 195*+ Code of lowa, s e t o u t hereunder: 

" C o n t i n g e n t f u n d . A c o n t i n g e n t f u n d s e t 
a p a r t f o r t h e use o f th e e x e c u t i v e courtci 1 
may be expended f o r the purpose of p a y i n g 

- the expenses of s u p p r e s s i n g any TiTsur r e c t i on 
o r r l o t , a c t u a T o r t h r e a t e n e d , when s t a t e 
a i d has been r e n d e r e d b y ^ r d e r o f the 
go v e r n o r , and f o r r e p a i r i n g , r e b u i I d i n g o r 

S t - ! - * * } 
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r e s t o r i n g any s t a t e p r o p e r t y I n j u r e d , d e s t r o y e d 
o r l o s t "by f I r e , s t o r m , t h e f t , o r u n a v o i d a b l e 
c a u s e , and f o r no o t h e r purpose w h a t e v e r . Any 
such p r o j e c t f o r r e p a i r , r e b u i l d i n g o r r e s t o r a 
t i o n o f s t a t e p r o p e r t y f o r w h i c h no s p e c i f i c 
a p p r o p r i a t i o n has been made, which when com
p l e t e d w i l l c o s t more than one hundred thou
sand d o l l a r s , s h a l l , b e f o r e work Is begun 
t h e r e o n , be s u b j e c t t o a p p r o v a l o r r e j e c t i o n 
by t h e budget and f i n a n c i a l c o n t r o l committee." 
(Emphasis o u r s ) 

I t Is t?he o p i n i o n o f t h i s o f f i c e t h a t the above quoted 
s e c t i o n p l a c e s In the E x e c u t i v e C o u n c i l a u t h o r i t y t o r e p a i r , 
r e b u i l d o r r e s t o r e S t a t e p r o p e r t y l o s t by f i r e and t h a t such 
a u t h o r i t y would encompass the l o s s your l e t t e r d e s c r i b e s . 

I t s h o u l d , o f c o u r s e , be f u r t h e r noted t h a t I f the e x p e n d i 
t u r e f o r such r e p a i r i n g , r e b u i l d i n g o r r e s t o r a t i o n exceeds the 
sum o f $100,000 t h a t a p p r o v a l by the Budget and F i n a n c i a l C o n t r o l 
Committee Is a p r e r e q u i s i t e t o such e x p e n d i t u r e . 

T r u s t i n g t h i s has answered your i n q u i r y , we a r e 

Ver y t r u l y y o u r s , 

NORMAN A. ERBE 
A t t o r n e y General o f lowa 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y General 
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SCHOOL REORGANIZATIONS J o i n t D i s t r i c t s : 

Where a v a l i d p l a n embracing t e r r i t o r y i n f o u r c o u n t i e s has been 
adopted and f i l e d by the boards o f s a i d c o u n t i e s , a p e t i t i o n f o r a 
d i s t r i c t i n v o l v i n g p a r t o f t h e same t e r r i t o r y i n two o f the c o u n t i e s 
cannot be a c t e d upon u n t i l amendment o f the s a i d p l a n has been a c 
c o m p l i s h e d by the same bo a r d s , a c t i n g j o i n t l y , by whose a u t h o r i t y i t 
was o r i g i n a l l y adopted. 

J a n u a r y 31, 1958 

Mr, Lynn til* Uorrova 
A l l a m a k e e County A t t o r n e y 
fiaukon, lowa 

Dear S i r s 

H e e o i p t i a acknowledged o f y o u r l e t t e r o f J a n u a r y 27 ®a F o l 
low©* 

" I would l i k e on o p i n i o n baaed upon the f o l l o w i n g f a c t s . 

"FACTSi The All a m a k e e County achoo1 p l a n f o r r e o r g a n i 
z a t i o n aa p r o v i d e d f o r i n C h a p t e r 275 o f t h e 195* Code 
o f lowa was adopted a t a j o i n t m e e t i n g o f t h e Boards o f 
t h a f o l l o w i n g f o u r c o u n t i e s *» Alla«ak«aa, C l a y t o n , 
Winneshiek and F a y e t t e . T h e r e i a now a p e t i t i o n f i l e d 
w i t h t h e County S u p e r i n t e n d e n t a s k i n g f o r t h a r e o r g a n i 
z a t i o n o f a d i s t r i c t a f f e c t i n g land l o c a t e d o n l y i n 
A l l a m a k e e and Winneshiek County* There l a a l e o i n t h i s 
p r o p o s e d a r e a some l a n d which woa d o s i g n a i o d by tha 
County p l a n as b e l o n g i n g t o a C l a y t o n S c h o o l . 

"QUESTIONS S h o u l d t h e h e a r i n g r e q u i r e d by Sac. 276.16 
o f tha 195V Cod© o f loura* a a asianded, be a J o i n t b e a r 
i n g o f o n l y t h a two boards whose l a n d i a a f f o o t e d by 
t h i s proposed d i s t r i c t o r «uat t h a Boards o f t h e o t n a r 
two c o u n t i e s be i n c l u d e d a t t h a h e a r i n g oven though 
t h e i r l a n d i a not a f f e c t e d ? 

"An o p i n i o n at your e a r H e a t c o n v e n i e n c e i a r a q u a s t a d 
a s t h a County Board haa aat F e b r u a r y 5th a s t h a data 
f o r boor i n g on t h a p e t i t i o n now on f U e » w 

In answer t h e r e t o * I would r a f a r you t o t h a d e f i n i t i o n o f 
" j o i n t p l anning** c o n t a i n e d i n S e c t i o n 275.& f Coda J958, (57th S.A., 
Ch. 129, 811) which s t a t e s I n p e r t i n e n t p a r t t 

\ 
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" f o r purposes o f t h i s c h a p t e r t h a p l a n n i n g o f j o i n t dia*» 
t r i c t a U d e f i n e d t o i n c l u d e a l l o f t h a f o l l o w i n g a o t e j 

" I . P r e p a r a t i o n o f a w r i t t e n j o i n t p l a n I n which eon** 
t i g u o u a t e r r i t o r y i n two o r s o r e c o u n t i e s i s c o n s i d e r e d 
a p a r t o f t h e p o t e n t i a l s c h o o l d i a t r i c t i n t h a c o u n t y 
on b e h a l f o f which such c o u n t y p l a n l a f i l e d w i t h t h a 
s t a t e department o f p u b l i c I n s t r u c t i o n by t h e c o u n t y 
board o f e d u c a t i o n i n and f o r such c o u n t y . 

'•2. A d o p t i o n o f such p l a n a t a j o i n t s e s s i o n o f t h a 
s e v e r a l county boards o f a d u o a t i o n i n whose c o u n t i e s 
such t e r r i t o r y i a s i t u a t e d . • » M 

Thus, a j o i n t p l a n i s one a c t u a l l y fltofrUrt by.„M>tt oounW froaNP 
fl,f, s d y s f l U f t n .of ^ha e tavor, f tt c y u n i l g g w i t h i n t h e b o u n d a r i e s o f whfeb 
t e r r i t o r y p r o p o s e d t o c o m p r i s e a r e o r g a n i s e d achooI d i a t r i c t i s 
s i t u a t e d . 

S e c t i o n 27? . 12, Coda 1958, ( S a c t i o n 275.12, Cod© 1954, as 
amendad by 57th Q,A»« Ch. 129, SS2, 12$ Ch. 130, 81) p r o v i d e s i n 
p e r t i n e n t p a r t i 

nA p e t i t i o n d e s c r i b i n g t h a b o u n d a r i e s , o r a c c u r a t e l y 
d e s c r i b i n g the a r e a i n c l u d e d t h e r e i n by l e g a l d e s c r i p 
t i o n , o f t h a proposed d i s t r i c t , which b o u n d a r i e s o r 
a r e a d e s c r i b e d s h a l l conform t o c o u n t y p l a n o r thej p e t i -
l i ° M h f f ! f f W * * •fo»gg«,.PfA.V»,4 .qftfWV P U " f t » h»** T i l e d w i t h t h a s u p e r i n t e n d e n t o r s c h o o l s o f t h a county 
i n which t h e g r e a t e s t number o f e l e c t o r s r e s i d e . . *** 

Thus, b e f o r e a c o u n t y board o r boards can approve a proposed 
d i a t r i c t i t must conform t o t h e e x i s t i n g p l a n o r t h a e x i s t i n g p l a n 
must be amended. A c c o r d i n g t o t h a f a c t a s t a t e d i n your l e t t e r , t h e 
e x i s t i n g p l a n was t h a j o i n t a c t o f f o u r county boards o f e d u c a t i o n . 
To c o n s i d e r an anelagOu* s i t u a t i o n , an enactment o f t h a l e g i s l a 
t u r e cannot be r e p e a l e d by t h a Senate w i t h o u t t h e House o r by t h e 
Houaa w i t h o u t t h e Senate* S i m i l a r l y , i t i a my i m p r e s s i o n , t h a t a 
p l a n o f t h a t y p e i n q u e s t i o n cannot be r e s c i n d e d o r amended by 
soma o f t h e eounty boarda whose merabere c o n t a t i t u t e d t h e j o i n t body 
t h a t o r i g i n a l l y adapted i t . 

} would, t h e r e f o r e , a d v i s e you t h a t , i n my o p i n i o n , a p e t i 
t i o n t o c r e a t e a j o i n t s c h o o l d i s t r i c t c o m p r i sed o f t e r r i t o r y 
s i t u a t e d i n two c o u n t i e s eannot be a c t e d upon a t a j o i n t s e s s i o n 
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o f t h a boarda o f thaaa c o u n t i e s whan t h a t e r r i t o r y t o be i n c l u d e d 
I n t h a p e t i t i o n e d - f o r d i a t r i c t haa p r e v i o u s l y baan I n c l u d e d i n a 
d u l y adopted p l a n f o r a f o u r - c o u n t y d i s t r i c t u n i c e s such p l a n f i r a t 
be ao amended a t a j o i n t s e s s i o n o f t h a f o u r boarda o r i g i n a l l y 
a d o p t i n g t h a s a i d f o u r - c o u n t y p l a n * i n o t h e r words, under S e c t i o n 
275*9, Coda 1958, (57th Ch* 129, i l) t h e r e must ba a p l a n 
b e f o r e t h e r e can ba a d i a t r i c t and i t f o l l o w * t h a t whan a p l a n 
e x i s t s i t cannot be r e s c i n d e d o r amended except by t h e same body 
by whoaa aot under a u t h o r i t y o f l a w i t waa o r i g i n a l l y adopted* 

V a r y t r u l y y o u r a , 

LCAjmd 

LEONARD C. A8ELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



Under Ch. 53, 1954 Code, concerning absentee v o t i n g , h e l d : 
1) A p p l i c a t i o n f o r an absentee b a l l o t sought by reason of 
expected I l l n e s s or p h y s i c a l d i s a b i l i t y may be made p e r s o n a l l y 
by m a l l ; 2) the b a l l o t Issued by the Auditor in response to 
a p p l i c a t i o n must be d e l i v e r e d by mail to the voter and not by 
an agent of the v o t e r ; 3) the b a l l o t and a p p l i c a t i o n must be 
d e l i v e r e d to the Auditor by mall and not by personal agent of 
the voter and must reach the Audit o r p r i o r to e l e c t i o n day; 
k) the l i m i t e d power of a d m i n i s t e r i n g oaths and taking a f 
f i r m a t i o n s bestowed on county o f f i c e r s may be ex e r c i s e d by 
the deputy county a u d i t o r . 

Mr. Vincent E. Johnson 
Poweshiek County Attorney 
Montezuma, lowa 
Dear Sir*. 

This w i l l acknowledge r e c e i p t of yours of the 27th u l t . 
in which you submitted the f o l l o w i n g : 

" I would l i k e to request an o p i n i o n on the 
f o l l o w i n g matters having to do with the author
i t y and d u t i e s of the County Audi t o r in regard 
to e j e c t i o n procedures: 
" I ) Under Section 53.10, i f a voter Is absent 
from the county and requests an a p p l i c a t i o n f o r 
b a l l o t by l e t t e r , the a u d i t o r may send him both 
the a p p l i c a t i o n and b a l l o t at the same time, 
i s i t p e r m i s s i b l e to extend t h i s same proce
dure to a voter w i t h i n the county and who r e 
quests on absent b a l l o t f o r any of the reasons 
s t a t e d in Section 53.1, or must the a p p l i c a 
t i o n be made In the o f f i c e of the Audit o r per
s o n a l l y where the voter i s w i t h i n the County 
and not absent therefrom? 
M2) A f t e r the a p p l i c a t i o n has been d e l i v e r e d 
to the voter by the Auditor and such voter i s 
w i t h i n the county, may the b a l l o t be d e l i v e r e d 
to an agent of the voter p e r s o n a l l y by the 
a u d i t o r , or must such b a l l o t be mailed to the 
voter by the audi tori' 
M 3 ) May the b a l l o t and'applIcatIon be re
turned to the Auditor by the personal agent of 
the voter to the o f f i c e of the County Auditor 
a f t e r proper a f f i r m a t i o n and oath properly sub
s c r i b e d t o , or must the voter mall s a i d b a l l o t 
and a p p l i c a t i o n back to the A u d i t o r In order to 
a r r i v e In h i s hands not l a t e r than the day of 
e l e c t i o n ? 
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uk) I b e l i e v e that you have rendered a p r e v i 
ous o p i n i o n wherein i t has been s t a t e d that It 
was w i t h i n the a u t h o r i t y of the County Auditor 
to subscribe to oaths and take a f f i r m a t i o n s 
w i t h i n h i s o f f i c e , but that t h i s a u t h o r i t y d i d 
not extend to the performance of such d u t i e s 
o u t s i d e h i s o f f i c e . If t h i s i s t r u e , may the 
l e g a l l y c o n s t i t u t e d deputy a u d i t o r a l s o sub
s c r i b e to oaths and take a f f i r m a t i o n s w i t h i n 
the o f f i c e of the county a u d i t o r ? " 
In r e p l y thereto we advise as f o l l o w s . Answers to your 

questions #1, #2, and #3 are found In o p i n i o n of the Attorney 
General appearing in the Report f o r 1934 at page 533, copy of 
which Is hereto attached. On the a u t h o r i t y of that o p i n i o n 
i n t e r p r e t i n g s t a t u t e s c u r r e n t l y the same as here Interpreted 
we advise as f o l l o w s : 

\ A. 1) In answer to your question #1 we would advise that 
the a p p l i c a t i o n of the voter where the absentee b a l l o t i s sought 
by reason of expected I l l n e s s or p h y s i c a l d i s a b i l i t y may be per
s o n a l l y made at the o f f i c e of the A u d i t o r or by m a l l . 

2) In answer to your question #2 we would advise you 
that the b a l l o t Issued In response to the a p p l i c a t i o n cannot be 
d e l i v e r e d to an agent of the voter but must be mailed to the 
voter by the A u d i t o r . 

3) In answer to your question #3 the b a l l o t and a p p l i c a 
t i o n t h e r e f o r may not be returned to the Auditor by personal agent 
of the voter to the o f f i c e of the County Auditor but must be 
mailed by the voter to the A u d i t o r and must reach the A u d i t o r 
p r i o r to e l e c t i o n day or the vote w i l l not be counted. 
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B. In answer to your question #4 we advise that according 
to Section 78.2, 1954 Code, the Auditor i s a county o f f i c e r pos
se s s i n g the f o l l o w i n g l i m i t e d a u t h o r i t y w i t h respect to the ad
m i n i s t r a t i o n of votes and t a k i n g a f f i r m a t i o n s : 

" L i m i t e d a u t h o r i t y . The f o l l o w i n g o f f i c e r s 
and persons are empowered to administer oaths 
and to take a f f i r m a t i o n s In any matter per
t a i n i n g to the business of t h e i r r e s p e c t i v e 
o f f i c e , p o s i t i o n , or appointment: 
•i * * * * 

"3. A l l county o f f i c e r s other than those 
named in s e c t i o n 78.1," 
This same power Impliedly by reason of Section 78.3, 1954 

Code, e x i s t s in the deputy county o f f i c e r s . Section 78.3 provides 
as f o l l o w s : 

" J u r a t by deputy. In preparing a J u r a t to 
an oath or a f f irmation administered by a 
deputy, i t s h a l l be s u f f i c i e n t f o r the deputy 
to a f f i x h i s own name, together w i t h the d e s i g 
n a t i o n of h i s o f f i c i a l p o s i t i o n , and the seal 
of h i s p r i n c i p a l , If any." 
Under t h i s l i m i t e d power a deputy county treasu r e r was 

aut h o r i z e d to administer oaths to a p p l i c a n t s f o r r e g i s t r a t i o n of 
motor v e h i c l e s . 1919-1920 Report of the Attorney General 515. 
And a deputy s h e r i f f , according to the case of Conable v. H y l t o n , 
10 Iowa 593, has the same power as h i s p r i n c i p a l to administer 
an oath to h i s garnishee when required to do so by the p l a i n t i f f . 
Therefore, we are of the opinion that a deputy county a u d i t o r 
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has the same area of a u t h o r i t y under t h i s s t a t u t e as the County 
A u d i t o r , 

Very t r u l y yours, 

NORMAN A. ERBE . 
Attorney General of Iowa 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 



February 17, 1958 

Mr. Harold G. De Kay 
Cass County Attorney 
A t l a n t i c , Iowa 
Dear S l r t 

T his w i l l acknowledge r e c e i p t of yours of the 12th 
Inst. In which you submitted the f o l l o w i n g : 

"With reference to Chapter 332 of the 1954 
Code of Iowa, as amended, I have the f o l l o w 
ing question: Does the Board of Supervisors 
have the power and a u t h o r i t y under Section 
332.3 to rebate or refund taxes upon a p p l i c a 
t i o n f o r refund by taxpayer, where the ad
m i t t e d f a c t s show that the assessor In as
sessing the s a i d property Included the value 
of a b u i l d i n g , when, as a matter of f a c t , 
there were no b u i l d i n g s located upon the 
property, and the value of the s a i d b u i l d 
ing Is shown in the assessment? Would your 
answer s t i l l be the same i f the taxpayer 
had n o t i c e d the e r r o r , and complained In 
the A u d i t o r s O f f i c e and, through some In
advertent e r r o r In the A u d i t o r ' s O f f i c e , he 
f a i l e d to n o t i f y the Treasurer, and the tax
payer p a i d the tax statement w i t h the under
standing the e r r o r had been removed?" 
In r e p l y thereto I advise as f o l l o w s . I f i n d no power 

or a u t h o r i t y under Section 332.3, Code 1954, in the Board of 
Supervisors to rebate or refund taxes upon the a p p l i c a t i o n of 
the taxpayer. The taxpayer's refund r e l i e f Is authorized under 
Se c t i o n 4 4 5 . 6 0 , Code 1954, p r o v i d i n g as f o l l o w s : 
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"Refunding erroneous tax. The board of 
superv i s o r s s h a l l d t r e c T the t r e a s u r e r to 
refund to the taxpayer any tax or p o r t i o n 
thereof found to nave been erroneously or 
I l l e g a l l y exacted or p a i d , w i t h a l l i n t e r -
e s t and costs actual 1y paid thereon." 
Whether r e l i e f Is a v a i l a b l e under that s t a t u t e depends 

upon f u r t h e r f a c t s . If appeal to the Board of Review to c o r r e c t 
t h i s e r r o r was not made probably refund would not be autho r i z e d . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



February 20, 1958 

Mr. Bruce F. S t t l e s , D i r e c t o r 
S t a t e Conservation Commission 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 14th Inst . 
In which you submitted the f o l l o w i n g ; 

"We have been advised by Mr. Wicker of the 
Stat e Comptroller's O f f i c e that according to 
Chapter 5*»» Acts of the 57th General Assembly, 
I n t e r e s t accruing through Investments of the 
Conservation Commission F i s h and Game Trust 
Fund w i l l no longer be c r e d i t e d to the F i s h 
and Game Fund, but w i l l be deposited In the 
State's General Fund Account. In 1956 t h i s 
i n t e r e s t amounted to $2,89^.47. 

"Considering the p r o v i s i o n s of Sec t i o n 107.19, 
Sec t i o n 107.27 and Se c t i o n 107.28 the Conserva
t i o n Commission r e s p e c t f u l l y requests your 
o p i n i o n as to whether i n t e r e s t a c c r u i n g from 
investment of these funds should be c r e d i t e d 
to the F i s h and Game Trust Fund or to the 
State's General Fund." 
in r e p l y thereto I advise as f o l l o w s . Subsection k, 

S e c t i o n 7 of Chapter $k, Acts of the 57th General Assembly, which 
provides as f o l l o w s : 

"4, Further amend s a i d s e c t i o n by adding 
the f o l l o w i n g : 
• " I n t e r e s t or earnings on Investments and time 
d e p o s i t s made in accordance w i t h the p r o v i s i o n s 
o f s e c t i o n s twelve p o i n t e i g h t (12.8) as r e -
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enacted in s e c t i o n one (1) of t h i s A c t, four 
hundred f i f t y - t w o p o i n t ten (452.10). four 
hundred f i f t y - t h r e e p o i n t one (453.1 J , and 
fou r hundred f i f t y - t h r e e p o i n t s i x (453.6), 
s h a l l be c r e d i t e d to the general fund of the 
governmental body making the Investment or 
d e p o s i t , with the exception of s p e c i f i c funds 
f o r which investments are otherwise provided 
by law, c o n s t i t u t i o n a l funds, or when l e g a l l y 
d i v e r t e d to the s t a t e s i n k i n g fund f o r pubVIc 
d e p o s i t s . Funds so excepted s h a l l r e c e i v e 
c r e d i t f o r I n t e r e s t or earnings d e r i v e d from 
such Investments or time d e p o s i t s made from 
such funds. Such I n t e r e s t or earnings on any 
fund created by d i r e c t vote of the people s h a l l 
be c r e d i t e d to the fund to r e t i r e any such 
indebtedness a f t e r which the fund I t s e l f s h a l l 
be c r e d i t e d . , M 

Is the a u t h o r i t y f o r the p o s i t i o n that the Comptroller takes In 
the above matter and represents the l e g i s l a t i v e Intent In the 
d i s p o s i t i o n of In t e r e s t on p u b l i c funds t h e r e i n designated. Sec
t i o n s 107.27 and 107.28, Code 1954, to which you r e f e r , do not 
a f f e c t the d i r e c t i o n s of t h i s s t a t u t e . Both of these s e c t i o n s 
c o n t a i n p r o h i b i t i o n s against d i v e r s i o n of the funds a r i s i n g 
out of described l i c e n s e fees from the purposes s t a t e d . D i v e r 
s i o n of i n t e r e s t upon such funds was not barred. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSjMKB 



February 1 ] , 1958 

Mr. Arthur H. Johnson 
Webster County Attorney 
607 S n e l l B u i l d i n g 
F o r t Dodge, Iowa 
Dear S i r * 

Receipt i s acknowledged of your l e t t e r of February 7 as f o l 
lows; 

MA request i s made upon your o f f i c e for an i n t e r p r e t a 
t i o n of the f o l l o w i n g * 
"The recent session of the l e g i s l a t u r e amended Sec
t i o n 4-10.19 i n sev e r a l r e s p e c t s . Host of these amend
ments are c l e a r i n a l l respects. B(e have had a ques
t i o n come up with reference to Senate F i l e 3 4 , Section 
3. Under the amendment contained i n F i l e Section 3 , 
there i s added to Section 4-10.19 the f o l l o w i n g phrasei 
•Firemen c a l l e d back to duty under t h i s p r o v i s i o n s h a l l 
be duly compensated i n accordance with t h e i r regular 
hourly wage.' 

"We presume that t h i s matter of c a l l i n g back i s i n d i 
rect reference to the 'serious emergencies 1 as set out 
i n the preceding sentence. In our o p i n i o n , the phrase 
•serious emergencies' contemplates a very large fir© or 
holocaust going on when i t would be necessary to re.tain 
on duty the working s h i f t at the f i r e s t a t i o n and per
haps to c a l l back the men who are o f f to a s s i s t i n the 
b a t t l i n g of the f i r e, 
"With reference to our problem i t has been the p r a c t i c e 
i n one of the towns f o r the firemen who are o f f duty 
on a c e r t a i n day to ret u r n to duty in case one of the 
-men supposed to be on duty on a c e r t a i n day i s s i c k * The 

SS- 2 - / 
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men would then adjust the time between themselves. If you 
worked a day f o r me while | was s i c k and supposed to be 
working| when | returned to duty I would work a day f o r 
you, and you would have an e x t r a day o f f . This p r a c t i c e 
has e x i s t e d f o r many years* On most occasions when t h i s 
happens, there i s no emergency of any kind and the time 
i s spent i n the general duty at the f i r e house or maybe 
making an oc c a s i o n a l small f i r e run. 
"In our o p i n i o n , the c a l l i n g back to duty of a roan to take 
the place for a day when another man might be o f f sick i s 
not a 'serious emergency' as intended by t h i s Section of 
the Code. In other words, we f e e l that the previous p o l i c y 
of the men a d j u s t i n g the time between themselves i n the 
absence of emergency i s a l l r i g h t * There i s no question 
of the department being under manned in the absence of the 
se r i o u s emergency. We f u l l y agree that i f men were c a l l e d 
back at the time of a se r i o u s emergency, that they should 
be compensated as the amendment s t a t e s . 

"We would l i k e your i n t e r p r e t a t i o n of the above matter." 
Se c t i o n ^-10.19, Code 1958, provides as follows? 
"Hours on duty l i m i t e d . Firemen employed i n the f i r e de
partment of c i t i e s of ten thousand population or more, or 
under c i v i l s e r v i c e , s h a l l not be required to remain on 
duty f o r periods of time which w i l l aggregate in each 
month more than an average of s i x t y - e i g h t hours per week 
and no s i n g l e perioc of time, or s h i f t , s h a l l exceed 
twenty-four hours i n length, provided that i n cases of 
se r i o u s emergencies such firemen may be required to r e 
main on duty u n t i l such emergency has passed, when so o r 
dered by the c h i e f of the department or person a c t i n g i n 
h i s place. Firemen c a l l e d back to duty under t h i s pro
v i s i o n s h a l l be duly compensated in accordance with t h e i r 
regular hourly wage." 
In essence, the answer to your question requires a determina

t i o n each time a fireman i s " c a l l e d back to duty" as to whether a 
" s e r i o u s emergency" e x i s t s . For example, whether absence of one 
of the regular s h i f t because of sick n e s s or other reason c o n s t i 
t u t e s a s e r i o u s emergency would depend on such f a c t o r s as the nu
merical" strength of The s h i f t , the t e c h n i c a l s p e c i a l t y of the 
absentee, the weather, the current incidence of f i r e s , the type of 
r i s k s from an insurance standpoint i n the l o c a l i t y and the l i k e . 
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In other words, the question i s p r i m a r i l y one of f a c t to be deter
mined by the l o c a l governing body and not by t h i s o f f i c e or your 
o f f i c e . I might add that the l a t t e r statement would be true with 
respect to the i n s t a n t question even were i t a question of law 
rather than f a c t . A d v i s i n g c i t y and town o f f i c i a l s on l o c a l ques
t i o n s not i n v o l v i n g a s t a t e or county o f f i c e or department i s out
side the scope of the s t a t u t o r y p r o v i s i o n s with respect to r e n d i 
t i o n of op i n i o n s . See Sections I3*2(l+). 336.2(7) and the a r t i c l e 
by Judge Larson i n 4-1 town Law Review at pages 3 5 l to 368. 

Very t r u l y yours, 

LCAjrad 
LEONARD C. ABELS 
A s s i s t a n t Attorney General 



\ 

February 7, 195$ 

Mr. James L. McDonald \ i 
Cherokee County Attorney \ ' \ 
Cherokee, Iowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 13th u l t . 
In which you submitted the f o l l o w i n g : 

"In behalf of the Cherokee County Board of 
Supervisors I r e s p e c t f u l l y request an opinion 
construing Section 352.1 of the 1954 Code of 
Iowa, In r e l a t i o n to the f o l l o w i n g f a c t s : 
"A large sheep feeder from Texas has shipped 
a number of sheep Into Cherokee County f o r Purposes of f« t u n i n g f o r market. They are 
©ing fed on'a <;ducr«rcf t-s K - w i t h the l o c a l 

feeder being paid s o l e l y f o r the amount of 
galf* made by the animals. A number of these 
sheep were k i l l e d by s t r a y dogs. 
"An opinion from your o f f i c e In 1932 Indicates 
that the l o c a l feeder would be e n t i t l e d to r e 
cover h i s damages from the Board of Supervisors. 
Under Chapter 352, In the event the feeder f i l e s 
a c l a i m f o r the t o t a l l o s s , which Includes the 
loss to the f o r e i g n sheep owner, Is the f o r e i g n 
sheep owner e n t i t l e d to damages under t h i s chap
ter? Sec. 352.1 Indicates any person damaged 
may f i l e a c l a i m with the Board. Does t h i s In 
any way l i m i t the a p p l i c a n t s to r e s i d e n t s of 
Cherokee County or trie S t a t e of Iowa?" 
In r e p l y thereto I advise as f o l l o w s . The s t a t u t e In 

que s t i o n , being Section 352,1, Code 1954, provides the f o l l o w i n g : 
"Claims. Any person damaged by the k i l l i n g 
or Injury of any domestic animal or fowl by 
wolves, or by dogs not owned by s a i d person, 

, 3 
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may, w i t h i n ten days from the time he or h i s 
agent has knowledge of such k i l l i n g or I n j u r y , 
f i l e w ith the county a u d i t o r of the county in 
which such k j l l l n g or Injury occurred a c l a i m 
f o r such damage." 
The s t a t u t e makes no q u a l i f i c a t i o n of residence e i t h e r in 

county or s t a t e as a p r e r e q u i s i t e to recovery of damages claimed 
under the s t a t u t e . According to I t s terms, the b e n e f i t s of the 
s t a t u t e are a v a i l a b l e to any person. Absent such s t a t u t o r y r e s i 
dence r e s t r i c t i o n s d e n i a l of the b e n e f i t s thereof to nonresidents 
would Incorporate In the s t a t u t e p r o v i s i o n s not w i t h i n the l e g i s 
l a t i v e .intent. The o p i n i o n to which you r e f e r appearing In the 
1932 Report of the Attorney General at page 283 w h i l e not e x p r e s s l y 
so concluding does no i m p l i e d l y . There i t appeared that sheep owned 
by a nonresident of Iowa had been shipped into Cherokee County f o r 
f e e d i n g purposes, but a c o n t r a c t feeder in Cherokee County was 
deemed to have such an I n t e r e s t in the sheep as to e n t i t l e him to 
compensation f o r I n j u r i e s to them. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



COUNTY OFFICERS: Sup p l i e s f u r n i s h e d under S e c t i o n 332.9 and 332.10. 
Rate of consumption does not a l t e r character of sup p l i e s f u r n i s h e d . 

February 23, 1953 

Mr. Charles H. Schola 
Mahaska County Attorney 
Lacey Block Building 
115 North Market Street 
Oskaloosa, Iowa 

Dear Sir) 

Receipt is acknowledged of your letter of February 19 acknowledging mine of 
February 10 by which was transmitted copies of prior opinion! of this office relat
ing to proper funds for payment of telephone b i l l * incurred by county offices. 

You now request copies of other opinions cited in the opinions previously sent 
you. In view of the disproportionate amount of secretarial work entailed in pre
paring copies of the several items you request, 2 now advise you as followst 

(1) It is the opinion of this office that telephone expense for county of
fices is properly paid under Sections 332.9 add 332.10 of the Code. See opinions 
transmitted by letter of February 10. 

(2) It is the opinion of this office that expenses relating to natters pe
culiar to education are payable by the county board of education under Section 
273.13(5). See opinions previously furnished. 

(3) It is the opinion of this office that telephone expense is an expense 
properly payable under Sections 332.9 and 332.10 and is not properly payable under 
Section 273.13(5). In other words, that the character of telephone expense as 
telephone expense is not altered by the subject matter of official conversations 
transmitted through the telephone instrument located in any of the offices aansd 
in Sections 332.9 and 332.10. Neither is the fact that some of the calls are t o l l 
calls significant. See enolosed opinion dated July 12, 1957. 

From your previous letter and enclosures therewith i t appears the specific 
point In controversy between the county superintendent and the board of super
visors Is the number of calls made by the county superintendent. The amount of 
use or rate of consumption of a given commodity does not change its nature. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCAimd 
Enc. 57-7-14 



DEADNOTE:"* Under the provisions of Chapter 93, Laws of the 57th 
G.A. (H.F. 572) i n the matter of inspections by county boards 
of " c u s t o d i a l homes**, the County Board i s a fact finding body, 
and the ultimate decision i s for the Department of Health as to 
whether or not a license s h a l l be issued, denied or revoked. 

^ v ^ % i , s \ ^ : . y . ^ , 1 , A , j , ^ . , 
.•ivV\,<' 



February 4, 1958. 

Mrs. Eleanor C a r r i s , D i r e c t o r , 
D i v i s i o n of Standards and Procedures 
State O f f i c e Bldg. 
Des Moines, lova 

Dear Mrs. C a r r i s : 

Reference i s Bade to your verbal request f o r an opinion 
with respect to the duties and r e s p o n s i b i l i t i e s of a County 
Board of S o c i a l Welfare under the provisions of Chapter 93, 
Lavs of the 57th G.A. (B.F. 572), i n the s i t t e r of inspections 
by county boards of "cust o d i a l hones*1, and we beg to advise 
you as follows: 

Accompanying your request were copies of "r u l e s and regulations 
s e t t i n g minimum standards f o r c u s t o d i a l homes** and "custodial 
borne inspection blank** as issued and promulgated by the Iowa 
State Department of Health under the provisions of s a i d law. 

It i s our understanding that the inspection blank i s to be 
used by the person assigned by the county board to make the 
inspection, f o r c o l l e c t i n g the necessary data, which w i l l be 
used to a s s i s t personnel i n c l a s s i f y i n g and evaluating the home 
according to the rules and regulations s e t t i n g minimum standards 
for custodial homes. 

We are primarily concerned with the following sections of the 
Act, i n determining your question: 

Sec. 7. Licenses s h a l l be obtained from the state 
department of health. Applications s h a l l be upon such 
forms and s h a l l require such information as the s a i d de
partment may reasonably require, which may include affirma-

. t i v e evidence of compliance with such other statutes and 
l o c a l ordinances am may be applicable. Each a p p l i c a t i o n f o r 
license s h a l l be accompanied by the license fee, which s h a l l 
be refunded to the applicant i f the license i s denied, which 
fee s h a l l be paid over i n t o the state treasury and credited 
to the general fund i f the license i s issued. 
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Sec. 9. Upon rec e i p t of the license fee and the 
ap p l i c a t i o n f o r license as a nursing home or c u s t o d i a l 
hone the department s h a l l : 

**• 
2. I f the a p p l i c a t i o n i s f o r a custodial home, 

forward the a p p l i c a t i o n to the county board of s o c i a l 
welfare of the county l a which the premises are located, 
"the county board s h a l l make, or cause to be made, an 
inspection of the premises. A l t e r making such inspect
ion the county board s h a l l return the application to the 
board of health together with i t s findings from s a i d 
inspection as to whether the proposed c u s t o d i a l horns meets 
the standards f o r such homes as prescribed i n the published 
regulations of the state department of health. 

Sec. 10. The s t a t e department of health s h a l l have 
the authority to deny, suspend, or revoke a license i n 
any case where the department 'finds that there has been 
a f a i l u r e to comply with the provisions of t h i s Act or 
the r u l e s , regulations or minimum standards promulgated 
hereunder, or l o r any of the following reasons: 

Sec. 17. I t s h a l l be the duty of the s t a t s depart-
ment of s o c i a l welfare, s t a t e f i r s marshal, and the 
o f f i c e r s and agents of other governmental units to a s s i s t 
the state department of health i a carrying out the pro-
vi s i o n s of t h i s Act, i n so f a r as the functions of these 
respective o f f i c e s and departments are concerned with the 
health, welfare, and safety of any person or persons 
cared f o r i n nursing homes or cust o d i a l homes. 

In the construction of statutes, e f f e c t must be given, i f possible, 
to whole statute and every part thereof. Dickson v. F i d e l i t y & 
Casualty Co. of H.Y., 223 l a . 518, 273 N.f. 102. Words used i n s t a t 
utes should generally be given t h e i r ordinary meaning. Des Moines 
C i t y Py. Co. v. C i t y of B.M., 205 Ia. 495, 216 N.W. 2S4. The 
intent of Legislature, In absence of previous construction of 
enactments, must be determined both from language used and pur
pose of l e g i s l a t i o n . Long v. Northrup, 279 H.W. 104, 225 l a . 132, 
116 A.L.R. 14-15. Statutes must be given reasonable and not 
a r b i t r a r y , i n t e r p r e t a t i o n . Brutsch© v. Inc. Town of Coon Bapids, 
272 N.W. 624, 223 l a . 487. 

I t w i l l be noted that licenses f o r the operation of a cus t o d i a l 
home s h a l l be obtained from the State Department of Health. A 
person desiring to operate such a home presents an a p p l i c a t i o n 
upon such form and information as the department may reasonably 
require. This a p p l i c a t i o n i s then required to be forwarded to the 
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county board of s o c i a l welfare of the county where the 
premises are located, which board s h a l l then make, or 
cause to be made, an Inspection of the premises and then 
return the application to the Board of Health together with 
i t s findings from sai d inspection as to whether the proposed 
custodial home meets the standards prescribed i n published 
regulations of the Department of Health. 

To comply with these provisions of the law, the Department 
of Health has issued a set of minimum standards and pre
pared an inspection blank, s e t t i n g out desired information, 
ekeyed to the statute and the rules and regulations of 
minimum standards prescribed by the department. 

After the inspection i s completed, with the aid of the rules 
and Inspection blank, i t i s then the duty of the County 
Board, or person designated by s a i d board to make i t s f i n d 
ings and return the same with the application to the Depart
ment of Health. 

Findings are the r e s u l t of an examination or inquiry into 
some matter of f a c t . In t h i s instance, i t would be the 
r e s u l t of an examination of the premises or questioning 
of the applicant to e l i c i t "such information as the Depart
ment of Health may reasonably r e q u i r e . M 

These findings may be summarized and forwarded with tho a p p l i 
cation and data secured as a r e s u l t of the Inspection, when 
the application i s returned to the department as s p e c i f i e d 
i n the statute. 

It then becomes the duty/of the Department of Health from 
t h i s information b e f o r e / and within the sole d i s c r e t i o n of 
the Department of Health, whether or not i t w i l l deny, sus
pend or revoke a license i n any case where the department 
finds that there has been a f a i l u r e to comply with the pro
v i s i o n s of the law or the r u l e s , regulations or minimum 
standards promulgated. 

If the Department of Health find s that the application meets 
the requirement of the law and i t s r u l e s , i t i s , of course, 
within i t s sole d i s c r e t i o n i n the matter of the Issuance of 
a license to such c u s t o d i a l home. 

In short, the County Board i s a fac t finding body whereas 
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the ultimate decision i s f o r the Department of Health as to 
whether or not a license s h a l l be Issued, denied or revoked. 

Yours very t r u l y , 

FDB/sp 

Frank D. Bianco 
Assistant Attorney General 
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February 25, 1958 

Mr. Robert I . Oeth 
Dubuque County Attorney 
Dubuque, Iowa 
Dear S i r s 

P e r t i n e n t to my telephone conversation t h i s morning 
w i t h Mr. Tlmmons with respect to h i s s t a t u t o r y compensation as 
A s s i s t a n t County Attorney, I would advise that t h i s compensa
t i o n Is determined by the p r o v i s i o n s of Section 3^0.10, Code 
1959, which Code Is not yet in c i r c u l a t i o n but which provides 
as f o l l o w s : 

" A s s i s t a n t county attorney. A s s i s t a n t 
county attorneys s h a l l r e c e i v e as t h e i r 
annual s a l a r y In counties have a popula
t i o n o f t 
" I . Less than t h i r t y - s i x thousand, no 
compensatIon. 
"2. T h i r t y - s i x thousand and over, where an 
a s s i s t a n t county attorney i s r e q u i r e d , the 
f i r s t a s s i s t a n t s h a l l r e c e i v e s e v e n t y - f i v e 
percent of the amount of the s a l a r y of the 
county attorney. 
"3. T h i r t y - s i x thousand and over, where 
a s s i s t a n t s In a d d i t i o n to the f i r s t a s s i s t a n t 
county attorney are r e q u i r e d , f i f t y percent 
to s i x t y - f i v e percent of the amount of the 
s a l a r y of the county a t t o r n e y , as f i x e d by 
the board of s u p e r v i s o r s . 
"4. In counties having a population of 
f i f t y - s e v e n thousand or over, In which coun
t i e s there Is a c i t y of l e s s than f i f t e e n 
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thousand population other than the county 
seat of s a i d county, which c i t y has a popula
t i o n of s i x thousand or over, the board of 
supervisors may f i x the s a l a r y of an a s s i s t 
ant county attorney r e s i d i n g In such c i t y , 
not the county seat, making s a i d s a l a r y in 
any suit; which the board of s u p e r v i s o r s may 
determine, not In excess of two thousand 
d o l l a r s per annum." 

and not by the p r o v i s i o n s of S e c t i o n 3^0.2 of that Code. Sec
t i o n 3^0,2 concerns o n l y the compensation of the f i r s t deputy 
audi t o r , t r e a s u r e r , recorder and c l e r k and the second such 
deputy If r e q u i r e d . The s p e c i f i c p r o v i s i o n s of Section 3^0.10 
c l e a r l y c o n t r o l the compensation of A s s i s t a n t County Attorney. 
Payment thereof under the p r o v i s i o n s of Section 3**0.2 would 
c o n s t i t u t e p l a i n l e g i s l a t i o n . Any previous o p i n i o n concerning 
the compensation of A s s i s t a n t County Attorney TImmons Is w i t h 
drawn. 

Very t r u l y yours. 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS t MKB 



COUNTY ENGINEER: A COUNTY ENGINEER 
MUST BE A REGISTERED CIVIL ENGINEER. 

Ames, Iowa 

Charles H. • •>cholz 
Kahaaka County Attorney 
115 North Market S t r e e t 
Oskalooaa, Iowa 
Re: County Engineer 
Dear llv, Scholz: 
I have your l e t t e r of January 28, 1958# In which you ask 
our o p i n i o n as t o whether the d u t i e s of the county e n g i 
neer, s p e c i f i c a l l y the s i g n i n g of c o n s t r u c t i o n vouchers 
i n accordance with S e c t i o n 3 l 4 . 3 f 195^ Code of Iowa, can 
be undertaken by a person who i s not a r e g i s t e r e d c i v i l 
engineer. 
I t i s our o p i n i o n that these d u t i e s must be performed by 
a r e g i s t e r e d c i v i l engineer, S e c t i o n 309.17 of the Iowa 
Code Is quit© s p e c i f i c i n s t a t i n g th&t the board of supsr-
v i s o r s s h a l l employ r e g i s t e r e d c i v i l engineers. Attorney 
General's Opinions. 193*+, page 58, a f t e r s e t t i n g out Sec
t i o n 309.1? s t a t e s : 

"Thl3 s e c t i o n I have quoted makes i t mandatory 
on the board t o employ a r e g i s t e r e d c i v i l e n g i 
neer. They have no other choice i n the matter. 
The l a s t one and one-half l l n e e of s a i d s e c t i o n 
apply only t o the tenure of o f f l o e of the p a r t i 
c u l a r person employed by the board. I t does not 
provide f o r d i s c o n t i n u i n g the o f f l o e . I f the 
board terminates the contract w i t h any p a r t i c u 
l a r engineer employed by them, they must employ 
another." 

I t i s c l e a r , both from the s t a t u t e s and t h i s o p i n i o n , t h a t 
the d u t i e s of county engineer must be performed by a r e g i s -
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t e r e d c i v i l engineer. The only procedure that we could 
suggest would be f o r the hoard of supervisors t o employ 
a r e g i s t e r e d c i v i l engineer, even though i t would be on 
a temporary b a s i s , u n t i l the s e r v i c e s of a permanent 
county engineer can be obtained. 

Very t r u l y yours, 

John L. KcKinrey 
General Counsel f o r 
Iowa S t a t s Highway Commission 

C. J . Lyir&n 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa State Highway Commission 

JLK:HS 



February 17, 1958 

Hon. W i l l i a m J . Coffman 
State Representative 
North Engl Ish, Iowa 
My dear Mr. Coffman« 

I have yours of the 11th I n s t . In which you have sub
m i t t e d the f o l l o w i n g : 

" I ' d l i k e an Attorney General's o p i n i o n on the 
f o l l o w i n g ; Is It l e g a l to have one of the Judges 
or a C l e r k at an e l e c t i o n make a l i s t of a l l 
those who have voted so that a l l of those who 
have not voted can be contacted by phone or 
otherwise and urged to vote. In case t h i s 

(•.' Isn't legal what would you suggest as a legal 
procedure." 
In r e p l y thereto I would advise you that the d u t i e s and 

powers of e l e c t i o n judges are set f o r t h In Chapter 49, Code 
195**. There appears to be n e i t h e r express or Implied power or 
duty In the e l e c t i o n judges or c l e r k s to d i s c l o s e to anyone the 
names of those persons who have voted at the e l e c t i o n . In a d d i 
t i o n there appears to be no s t a t u t o r y a u t h o r i z a t i o n In anyone to 
secure t h i s Information. S e c t i o n 49.104, Code 1954, d e s c r i b e s 
the persons that are permitted at the p o l l i n g places. This 
s t a t u t e f o l l o w s : 

"Persons perm1tted at pol1Ing places. The 
f o l lowing persons sRa*l I be permitted to be 
present at and In the immediate v i c i n i t y of 
the p o l l i n g p l a c e s , provided they do not 
s o l i c l t votes: 

K 
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"1. Any person who Is by law au t h o r i z e d t o 
perform or Is charged w i t h the performance of 
o f f i c i a l d u t i e s at the e l e c t i o n . 
"2. Any number of persons, not exceeding three 
from each p o l i t i c a l p arty having candidates to 
be voted f o r at such e l e c t i o n , to act as c h a l 
lenging committees, who are appointed and ac
c r e d i t e d by the executive or c e n t r a l committee 
of such p o l i t i c a l p arty or o r g a n i z a t i o n . 
n 3 . Any number of persons not exceeding 
three from each of such p o l i t i c a l p a r t i e s , ap
pointed and a c c r e d i t e d In the same manner as 
above p r e s c r i b e d f o r c h a l l e n g i n g committees, 
to witness the counting of b a l l o t s . " 
In connection with the performance of t h e i r s t a t u t o r y 

d u t i e s , t h i s Department has issued an o p i n i o n appearing in the 
Report of the Attorney General f o r 1940 at page 588, copy of 
which Is enclosed. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MK3 
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February 2 7 , 1958 

GC7-NCQ-dl 

Mr. Don G. A l l e n , Chief 
Legal Services D i v i s i o n 
Employment S e c u r i t y Commission 
L o c a l 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 10th Inst. 
in which you submitted the f o l l o w i n g : 

"The Commission has I n s t r u c t e d t h i s department 
to request an Attorney General's o p i n i o n con
cerning the general powers of the Commission 
w i t h respect to the h o l d i n g , Investing and d i s 
b ursing of money In the Iowa P u b l i c Employees* 
Retirement Fund, and, In p a r t i c u l a r , whether 
o r not the Commission may d i r e c t in which bank 
any part of the Fund may be deposited or held . 

"As you know, Code Section 9 7 B . 3 provides that 
the Commission s h a l l administer the Iowa P u b l i c 
Employees' Retirement System, w h i l e Section 
9 7 B . 4 o u t l i n e s the general powers of the Commis
s i o n . 

" Section 9 7 B . 7 creates the Retirement Fund, 
makes the Treasurer of the State of Iowa the 
custodian and t r u s t e e of the Fund, and requires 
him to administer the Fund In accordance wi t h 
the d i r e c t i o n s of the Commission. 
"Chapter 453 I s , of course, the general chapter 
p e r t a i n i n g to the deposit of p u b l i c funds. This 
Chapter, which was amended as l a t e as the 5 7 t h 
G. A., may be of some consequence In r e l a t i o n to 
the above-mentioned s e c t i o n s of Chapter 9 7 B . 

"The matter Is r e s p e c t f u l l y submitted f o r your 
c o n s i d e r a t i o n . " 
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(n r e p l y thereto t advise as f o l l o w s . The s t a t u t e under 
which t h i s s i t u a t i o n a r i s e s Is Section 97B.7, Code 1958, not yet 
d i s t r i b u t e d , which provides as f o l l o w s : 

"Fund created. 1. There Is hereby created 
as a s p e c i a l fund, separate and apart from a l l 
other p u b l i c moneys or funds of t h i s s t a t e , the 
'Iowa P u b l i c Employees" Retirement Fund 1, here
a f t e r c a l l e d the 'retirement fund*. This fund 
s h a l l c o n s i s t of a l l moneys c o l l e c t e d under 
t h i s chapter, together w i t h a l l I n t e r e s t , d i v i 
dends and rents thereon, and s h a l l a l s o include 
a l l s e c u r i t i e s or Investment income and other 
assets acquired by and through the use of the 
moneys belonging t o t h i s fund and any other 
moneys that have been pai d Into t h i s fund. 
"2. The tr e a s u r e r of the s t a t e of Iowa Is here
by made the custodian and t r u s t e e of t h i s fund 
and s h a l l administer the same In accordance w i t h 
the d i r e c t i o n s of the commission. It s h a l l be 
the duty of the t r u s t e e : 
"a. To hold s a i d t r u s t funds. 
"b. Invest such p o r t i o n of s a i d t r u s t funds 
as in the judgment of the commission are not 
needed f o r cu r r e n t payment of b e n e f i t s under 
t h i s chapter in I n t e r e s t - b e a r i n g s e c u r i t i e s i s * 
sued by the United S t a t e s , or i n t e r e s t - b e a r i n g 
bonds issued by the s t a t e of Iowa, or bonds I s * 
sued by c o u n t i e s , school d i s t r i c t s and/or 
genera* o b l i g a t i o n s o r l i m i t e d levy bonds i s 
sued by municipal c o r p o r a t i o n s in t h i s s t a t e 
as authorized by law, or other Investments 
au t h o r i z e d by insurance companies In t h i s 
s t a t e . 
" c . Disburse such t r u s t funds upon warrants 
drawn by the com p t r o l l e r pursuant t o the order 

- o f the commission. 
"3. A l l moneys which are paid or deposited 
Into t h i s fund are hereby appropriated and 
made a v a i l a b l e to the commission to be used 
o n l y f o r the purposes her e i n provided} 
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"a. To be used by the commission f o r the pay
ment of retirement claims f o r b e n e f i t s under 
t h i s chapter, or such other purposes as may be 
a u t h o r i z e d by the general assembly. 
"b. To be used by the commission to pay r e 
funds provided f o r In t h i s chapter." 

A t t e n t i o n i s d i r e c t e d to the f o l l o w i n g language of that 
S e c t i o n , t o - w i t : "There i s hereby created as a s p e c i a l fund, 
separate and apart from a l l other p u b l i c moneys or funds of 
t h i s s t a t e , the 'Iowa P u b l i c Employees' Retirement Fund',". 
Such language Including the use o f the word "other" i s d e s c r l p 
t l v e of the character of t h i s fund and i d e n t i f i e s i t as p u b l i c 
moneys and segregated therefrom pursuant to the terms of the 
s t a t u t e . As such p u b l i c mone/, deposit thereof in a banking 
i n s t i t u t i o n i s c o n t r o l l e d by the p r o v i s i o n s of Chapters 453 
and 454, Code 1958, not yet d i s t r i b u t e d . According to S e c t i o n 
453.1, Code 1958, when making a d e p o s i t of p u b l i c mone^ i n c l u 
s l v e of t h i s fund, the Treasurer Is bound by the f o l l o w i n g 
s t a t u t e , S e c tion 453.1; 

"Deposits In general• The t r e a s u r e r of s t a t e , 
and of eacF~county, c i t y , town, and school 
c o r p o r a t i o n , and each township c l e r k and each 
county recorder, a u d i t o r , s h e r i f f , each c l e r k 
and b a i l i f f of the municipal c o u r t , and c l e r k 
of the d i s t r i c t c o u r t , and each s e c r e t a r y of 
a school board s h a l l deposit a l l funds in t h e i r 
hands In such banks as are f i r s t approved by 
the executive c o u n c i l , board of s u p e r v i s o r s , 

. c i t y or town c o u n c i l , board of school d i r e c t o r s , 
o r township t r u s t e e s , r e s p e c t i v e l y . However, 
the t r e a s u r e r of s t a t e s h a l l Invest or deposit 
as provided In s e c t i o n 452.10 any of the p u b l i c 
funds not c u r r e n t l y needed f o r o p e r a t i n g ex-
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penses. The term 'bank 1 s h a l l embrace any cor
p o r a t i o n , f i r m , or i n d i v i d u a l engaged in a 
general banking business." 
In other words, i t i s the p r e r o g a t i v e of the Treasurer 

to s e l e c t the depository of these funds when such bank of de
p o s i t bears the approval of the Executive C o u n c i l . Such d e s i g 
n a t i o n by the Treasurer and approval thereof by the Executive 
Council i s a p r e r e q u i s i t e to the s h a r i n g In the State s i n k i n g 
fund created by Chapter 454 In the event of l o s s . Section 454.2 

/ 
provides as f o l l o w s : 

( 
"Purpose of fund. The purpose of s a i d fund 
s h a l l be to secure the; payment of t h e i r de
p o s i t s to s t a t e , county, township, m u n i c i p a l , 
and school corporations having p u b l i c funds 
deposited in any bank In t h i s s t a t e , when such 
d e p o s i t s have been made by a u t h o r i t y of and in 
conformity with the d i r e c t i o n of the l o c a l 
govern i ng counc S1 or board whIch Is by 1 aw 
charged with the duty o f s e l e c t i n g depository 
banks f o r s a i d funds." 
The Treasurer i s absolved of personal l i a b i l i t y from 

l o s s of such fund by insolvency when t h i s procedure Is pursued. 
Se c t i o n 453.8. In view of the f o r e g o i n g , c o n t r o l of the Treasurer 
In the s e l e c t i o n of a depository of t h i s fund by the Employment 
S e c u r i t y Commission under U s power and d i r e c t i o n could r e s u l t In 
l i a b i l i t y upon the Treasurer f o r v i o l a t i o n of h i s t r u s t . See 
Hunt v. Hopley, 120 Iowa 695; 54 Am. J u r . , paragraph 367, t i t l e 
T r u s t s . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



V&cation of -Highways: Boards of 
supervisors may not simply abandon 
a county road which has been l a w f u l l y 
a_ part of the p u b l i c highways of the 

Ci?'"nty but must go through formal 
' c a t i o n procedures. 

JHWAY COMMISSION 
:S, IOWA 

Aoaa, Iowa 

February 5. 1958 

Will lata Cu tforellua 
Crawford Couaty Attorney 
Courthouse 
Penison, Iowa 
Dear Kr. Morellast ^ 
I have your lefefetr of/p'ebxniaVy M In which you aok for 
our opinion a^t^^heraher thjw coliaty can a Imply abandon 
seoondary r o M s or rel^et^/aaaintatn i t simply b»oause 
there i s a tWfcter and sherter route established or be
cause the ro\LlnjMes11 on s e r v e s only one farmstead. 
The answer to both of these questions must be In the 
negative. It appears th&t your county o f f i c i a l s may have 
the Idea t h a t the public can abandon a road from having 
heard of situation* where a landowner has brought suit to 
quiet t i t l e or where someone may have fenced off or ob
structed at road which has fall e n into dlauea. It is an 
entirely different problem from the standpoint of the 
publio. While en Individual may, in certain cases, d a l a 
rights against the publio by alleging that a highway h a s 
been abandoned by the public, the publio may not do so 
against a n owner. The reason for this i s that i f the 
publio body i n oharge of a road f a i l s to maintain i t , or 
attempts to "abandon" i t , or goes through the formal pro
cedure of vacating i t , i t ©ay be that a property right of 
the p l a i n t i f f K i l l be taken. That property right, of course, 
i s access from an individual ' s property to a publio way, 
the board i a your county may be in hopes that i t can 
avoid going through the formal procedure so that i t can 
avoid the payment of damages. This cannot be accomplished 
even i f i t Were possible for the board to informally aban
don a road. Aooess le a private property right, the loss 
of which must be compensated. 
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There have been, in the past, cases where the county 
abandoned informally a road, merely allowing i t to f a l l 
Into disuse and f a l l i n g to aai&taln i t , and where damages 
were s t i l l recoverable in spit© of the fact that no formal 
abandonment procedure had been followed. I refer you to 
the case of Ferguson va Woodbury County, %\2 Ia 814. Of 
course, that case t a c i t l y recognizes that a highway can be 
informally abandoned. However, the only value of informally 
abandoning a highway would be to escape the payment of 
d&jj&ges, i n the Ferguson case such payment could not be 
avoided* 
However, i t is important to re&liae that in 1935 and previous 
yaars, the Coda of Iowa did contain an abandonment statute 
which did act c a l l for the formalized pryf/edure required in 
the vacation law. In substance^a f*md 
by merely mailing notice to t ^ ^ ^ p o l 
provision does not appear^in wis Owie ot 
following i t , 
From the fa< 
visions frc 
laws, we 
laturs woul\ 
followed. 

>uld be abandoned 
[landowners. Thla 
L939 and those 

le legiMLatw© has etrlcken e&i& pro-
rtha Cod> l̂eayjlrog only the formal vacation 
reasonab>^3 «̂uffl<3 the intention of the legis-
be tb^rt only the fortaallsed procedure w i l l be 

It is the opinion of this office that there ia no way to 
vacate a road other than by the prescribed procedures in 
Section 306.4, at seq., Code of 1954, and that damages can 
not be avoided by mere failure to isaint&ln a highway i f , i n 
effect, i t has been vacated, for the result i s to deprive the 
landowner of access to a public highway, and 3u$t compensa
tion aiust be atstds. 
We trust that this letter w i l l be of assistance to you. 

Very truly yours, 

Daniel T. 5lores 
General Counsel for 
Iowa State Highway Commission 

C. J. Lyraan 
Special Assistant attorney General 
for Iowa State Highway Commission 

DTF:MS 
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February 25, 1958 

Mr. Samuel E. Orebaugh 
Deputy Commissioner 
Insurance Department of Iowa 
L o c a l 

Dear Slrt 

Receipt Is acknowledged of your letter of February 21 as follows: 

"Chapter 248, Acts of the 57th General Assembly, otherwise known as the 
*Insurance Agents Qualification Law*, requires the Commissioner of In
surance to determine the character of each first-time applicant and his 
competency with respect to the type and kind of insurance he proposes 
to write. 

"For the purpose of examinations, the 'types and kinds9 of insurance re
ferred to in the Act will be divided into seven general classifications, 
such as l i f e , fire, automobile, etc., and a separate examination will be 
given for each. 

•The Act further provides, The Commissioner shall require of each f i r s t -
time applicant an application fee of $5.00.* 

"In the portion of the Act requiring a 'first time applicant' to prove 
competency, he is required to do so with respect to each 'type and kind' 
of insurance he proposes to write. A reasonable inference appears to be 
that he is a 'first-time applicant* for each type and kind of insurance 
for which he seeks to qualify, Many states with similar statutes require 
a $5.00 application fee for each separate examination. 

"We, therefore, wish to request yoar opinion as to whether or not the 
Commissioner should require a $5.00 application fee of a first-time appli
cant for each of the seven examinations which be may desire to take.** 

Section 522.3, Code 1958, is which is incorporated the act of the Fifty-
seventh General Assembly to which your letter refers, provides as follows) 

"Issuance and revocation. The commissioner shall require of each f i r s t -
time applicant such reasonable proof of character and competency with 

51-11 
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respect to the type and kind of insurance the applicant proposes to 
sell as will protect public interest, before issuing such license and 
may, for good cause, after hearing held within sixty days from the date 
of application, decline to issue such license or may, for like causa, 
after hearing, revoke the same. The commissioner is authorized and di
rected to establish and publish reasonable rules and regulations setting 
forth the required qualifications for such license. Competency for any 
applicant not previously licensed shall be established in accordance with 
the rules and regulations established by the commissioner as provided 
herein. The commissioner may issue a temporary license for a period of 
not to exceed six months and for such temporary license may waive the re
quirements established herein. 

"Nothing contained herein shall preclude the licensee from engaging in 
any other lawful business, occupation or profession. Nothing contained 
herein shall be applicable to duly licensed attorneys providing surety 
bonds incident to their practice or to persons selling transportation 
tickets of a common carrier of persons or property who shall act as such 
agents only as to transportation ticket policies of health and accident 
insurance or baggage insurance on personal effects. 

"The commissioner shall require of each first-time applicant an applica
tion fee of five dollars.* 

It appears from your letter that your department has concluded that the "rea
sonable proof of. . .competency'* required of each "first-time applicant" shall be 
furnished by passing an examination. It further appears that your department has 
administratively classified insurance as to "type and kind" for the purpose of such 
examinations. However, the question you submit pertains to neither of said mat
ters but rather to the application fee to be charged each "first-time applicant". 

Since the statutory provision is new, the answer must be derived from its face. 
The first question to be answered in construing the statute 1st What is the " f i r s t -
time applicant" an applicant for? The answer from the face of the statute Is that 
he is an applicant for a license to sell insurance. "First-time" signifies that he 
has no such license from the State of Iowa and that he has not previously applied 
for one. But further, and most significant with respect to your question, he is an 
applicant for a license to sell a tyne or kind of insurance and the statute expresses 
the words "type" and "kind" ia the singular. 

Therefore, in answer to your question, and assuming but not deciding that the 
classification of types and kinds administratively arrived at by your department 
is reasonable and proper, you are advised that the five-dollar application fee pro
vided in the statute is payable for each application for a license to sell one suoh 
type or kind of insurance when the applicant neither holds a prior license authoris
ing him to sell such type or kind of insurance nor has previously made application 
for a license to sell that particular type or kind of insurance. In other words, 
an applicant who wishes to be licensed to sell several types and kinds of insurance 
and who has neither been previously licensed nor has previously applied for a l i 
cense to sell any of such types or kinds, must submit an application and pay the 



Mr. Samuel E. Orebaugh —3 February 25, 1958 

said application fee for each type or kind of insurance he wishes to be licensed to 
sell. It should, however, be noted that sucb fees are for "application" and that 
no "examination" fee as such is provided. The examination is merely the proof of 
competence your department has administratively determined to recognize. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCAtmd 



February 7. 1958 

Mr, Bert A, Bandstra 
Marion County Attorney 
K n o x v l l l e , Jowa 
Dear S i r ? 

This w i l l acknowledge r e c e i p t of yours of the 6th Inst. 
In which you submitted the f o l l o w i n g : 

"I would very much appreciate r e c e i v i n g from 
your o f f i c e an op i n i o n on the f o l l o w i n g ques-
t i o n s * 
"•Can a male c i t i z e n who has been married but 
Is now divorced and Is under the age of 21 years, 
have h i s name changed as provided In Chapter 67** 
of the Code or Is he barred from so doing u n t i l 
he reaches 21 years of age?' 

"My o p i n i o n Is that S e c tion 599.1 of the Code 
would cover t h i s s i t u a t i o n and the d i s a b i l i t y 
of m i n o r i t y would be removed by the marriage 
even though the a p p l i c a n t Is not married at 
the present time. There seems to be some ques
t i o n about t h i s matter and an o p i n i o n from your 
o f f i c e would undoubtedly r e s o l v e the question 
in t h i s p a r t i c u l a r case." 
In r e p l y thereto I advise as f o l l o w s . The s t a t u t e to 

which you r e f e r , being Section 67**. 1» Coda 195**, provides as 
f o l l o w s : 

'.'Who aut h o r i z e d . Any person, under no c i v i l 
d l s a b i h t i e s , ' who has a t t a i n e d h i s or her 
m a j o r i t y and i s unmarried, If a female, d e s i r 
ing to change h i s or her name, may do so as 
provided In t h i s chapter." 
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The question which you propound In connection w i t h that 
s t a t u t e seems not to have been determined in Iowa. It Is true 
that Section 599.1, Code 195**, to which you r e f e r and p r o v i d i n g 
as f o l l o w s : 

" P e r i o d of m i n o r i t y * The p e r i o d of m i n o r i t y 
extends to the age of twenty-one years, but 
a l l minors a t t a i n t h e i r m a j o r i t y by marriage, 
and females, a f t e r reaching the age of eighteen 
years, may make v a l i d c o n t r a c t s f o r marriage 
the same as a d u l t s . " 

confers the s t a t u s of m a j o r i t y upon a minor who has contracted 
a marriage. However, a d i v o r c e t h e r e a f t e r according to a u t h o r i t y 
operates to change t h i s s t a t u s r e s u l t i n g In converting the mar
r i a g e s t a t u s to that of a s i n g l e person. The a u t h o r i t i e s so 
h o l d . Sections 5**9 and 550, 17 Am. J u r . , t i t l e Divorce and 
Separation, provide as f o l l o w s : 

§5**9 - Status of P a r t i e s - A f i n a l decree gra n t i n g 
an absolute d i v o r c e determines c o n c l u s i v e l y , as 
between the p a r t i e s , that they were l e g a l l y mar
r i e d p r i o r to the decree; and, of course, a v a l i d 
f i n a l decree e s t a b l i s h e s c o n c l u s i v e l y that the 
marriage Is d i s s o l v e d and that t h a s t a t u s of the 
p a r t i e s , from the time of the entry of the decree, 
Is that of s i n g l e persons. As to the mere st a t u s 
of the p a r t i e s from the entry of the decree as that 
of s i n g l e persons, a v a l i d , f i n a l decree i s conclu
s i v e as to a l l the world. 
" I t f o l l o w s from the d o c t r i n e of conclusiveness 
of a d i v o r c e decree as to s t a t u s , that where, In 
an a c t i o n f o r a j u d i c i a l s e p a r a t i o n , the court 
f i n d s that the p a r t i e s are v a l i d l y married, one 
of the p a r t i e s cannot l a t e r o b t a i n an annulment 
on the ground that the other was, at a l l times 
d u r i n g the a l l e g e d marriage, v a l i d l y married to a 
p r i o r spouse. Indeed, where t h i w l f e has p r e v i 
o u s l y been married and was not v a l i d l y divorced 
when she married again, and she l a t e r obtained a 
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div o r c e from her second husband at a time when 
he d i d not know the f a c t s rendering h i s marriage 
v o i d , It was h e l d , In a proceeding to avoid a 
property settlement or t r a n s f e r s of property on 
the ground of such f r a u d u l e n t concealment, that 
the d i v o r c e decree was res J u d i c a t a on the Issue 
of v a l i d marriage." 

"§550 - Persons A f f e c t e d by A d j u d i c a t i o n . - The 
doctr ine of" res j u d i c a t a as a oar or as an estop-Ce l a p p l i e s between the p a r t i e s and t h e i r p r i v i e s ; 
ut It does not o r d i n a r i l y operate so as to a f f e c t 

strangers who are not In p r i v i t y w i t h a party. 
This p r i n c i p l e a p p l i e s In d i v o r c e a c t i o n s , but 
there Is one exception: a proceeding in rem with 
respect to a st a t u s Is c o n c l u s i v e upon a l l the 
world; and so a J u d i c i a l d i s s o l u t i o n of marriage 
In a proceeding f o r an absolute d i v o r c e binds 
strangers In so f a r as It determines that from 
the entry of the decree whatever msrrlage there 
may have been between the p a r t i e s Is d i s s o l v e d and 
that the p a r t i e s are s i n g l e persons as to each 
other.''1. 
The r u l e i s s t a t e d In the f o l l o w i n g terms in 20 A. 1. R, 2d 

1164: 
"Rule that d i v o r c e decree Is not res j u d i c a t a . 
By the g r e a l weight of a u t K o r l t y and according 
to the b e t t e r considered cases, a decree of 
d i v o r c e , as between persons not p a r t i e s to the 
di v o r c e a c t i o n or as between a party and a non
p a r t y , merely a d j u d i c a t e s the subsequent s i n g l e 
s t a t u s of the p a r t i e s t h e r e t o , that Is, I t 
adjud i c a t e s that from the date of the decree they 
are s i n g l e and no longer married to each other, 
and It does not ad j u d i c a t e as to strangers or as 
between a party and a strange r , that p r e v i o u s l y 
t h e r e t o the m a r i t a l s t a t u s e x i s t e d between them, 
although as between the p a r t i e s thereto i t Is a 
c o n c l u s i v e a d j u d i c a t i o n as to such previous 
m a r i t a l s t a t u s . 

I n such s t a t e of a u t h o r i t i e s I am of the opi n i o n that the 
male who w h i l e under the age of twenty-one, married and subse-
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quently s t i l l being under the age of twenty-one was divorced 
may not a v a i l himself of the p r o v i s i o n s of Section 67^.1. 

W r y t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MK8 



SCHOOLS AND SCHOOL DISTRICTS — 
1. Chapter 28^, Code of Iowa, applies to land removed from taxa

tion both before and after the effective date of the Act. 
2. Reasonable proof of the fact of "removal" may be required 

by the claim-processing agency. 

February 19, 19?8 

Honorable W. Grant Cunningham 
Secretary 
ExoeutIve Counel1 
B u i 1 d I n g 
Dear S i r ; 

Receipt i s acknowledged of your l e t t e r of February 13 aa f o l 
lows* 

"Claims of school c o r p o r a t i o n s f o r reimbursement of 
taxes f o r t a x - f r e e land are covered by Section 2Bh$ 

Code of Iowa, 195^. 
"Under t h i s law, we honor claims c e r t i f i e d to t h i s o f 
f i c e by the county a u d i t o r from school d i s t r i c t s having 
s t a t e or government owned land w i t h i n t h e i r boundaries. 
"We would l i k e an opinion on the f o l l o w i n g questions* 
"(1) Are the p r o v i s i o n s of Chapter 2.Bk l i m i t e d to 
lends acquired subsequent to the enactment of that law? 
" ( 2 ) If the answer to #1 l a negative, i a proof of 
ownership s u f f i c i e n t or must the secretary of the Execu
t i v e Council r e q u i r e proof that land p r i o r to being ac
quire d was subject to t a x a t i o n ? " 
Section 28*+. 1, Code of Iowa, provides aa f o l l o w s ) 
"Reimbursement—by whom computed. When unplatted lands 
w i t h i n the boundariee of a achool d i s t r i c t are owned by 
the government of the United S t a t e a , by the s t a t e , by a 
county, or by a municipal c o r p o r a t i o n located wholly 
o u t s i d e s a i d school d i s t r i c t , end aueh lands have been 
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removed from t a x a t i o n f o r school purposes, s a i d school 
d i s t r i e t s h a l l bo reimbursed, as h e r e i n a f t e r provided, i n 
an amount which s h a l l be computed by the county board of 
s u p e r v i s o r s i n the county i n which such lands are l o c a t e d , 
which computation s h a l l be made on or before the f i r s t day 
of September i n the year i n which s a i d deductions are to 
be made*" (Emphasis ours) 
Thus, the s t a t u t e , on i t s f a c e , p r e d i c a t e s prosant ownership 

of land removed from t a x a t i o n as the b a s i s of e l i g i b i l i t y f o r r e 
imbursement* i n answer to your f i r s t q u estion, you are t h e r e f o r e 
advised that so long as land which was removed from t a x a t i o n i s 
owned by on© of the u n i t e of government named i n the s t a t u t e at the 
time c l a i m for reimbursement i s r e c e i v e d and has been removed from 
t a x a t i o n , i t i s immaterial whether or not the land was removed from 
t a x a t i o n before or a f t e r the date of enactment of Chapter 

Since tha answer to your f i r s t question i s i n the negative you 
are a d v i s e d , with raspoct to your second question, that the f a c t of 
removal from t a x a t i o n i s , by the express terms of the s t a t u t e , an 
e s s e n t i a l c o n d i t i o n which must e x i s t to show e l i g i b i l i t y f o r reim
bursement under tha s t a t u t e . Tha thaory of tha s t a t u t e i s to reim
burse l e s s o r t a x i n g bodies f o r ©ncroachments upon t h e i r tax base. 
N a t u r a l l y , such c o n d i t i o n could not e x i s t where tha lands have never 
bean i n t a x a t i o n at any time i n the h i s t o r y of the atate. Thus, 
where the s t a t e owns land grantad i t by tha Federal government at the 
time of admission to statahood, no reimbursement on account of such 
land could be mad® under the tarras of the quoted s t a t u t e f o r there 
has bean no "ramovai". 

As to tha matter of proof, i t would saem to bo tha duty of the 
reimbursing agency to require claimants to s a t i s f a c t o r i l y e s t a b l i s h 
the v a l i d i t y of t h e i r c l a i m . Thus, any c l a i m f o r reimbursement a t 
t r i b u t a b l e to a c e r t a i n p a r c e l of land should be proved the f i r s t 
time c l a i m i s made with respect t h e r e t o . However, whara c l a i m with 
respect to such p a r c e l i s made i n subsequent years tha o r i g i n a l proof 
should s u f f i c e without d u p l i c a t i o n * Where land i s believed to have 
been i n continuous ownership by the s t a t e from the time of i t s ad
mission to the union so as to preclude e l i g i b i l i t y f o r reimbursement 
under Chapter 2S 1*, such f a c t should ba a s c e r t a i n a b l e from tho records 
kept i n tha Land O f f i c e under the Secretary of State as provided i n 
Chapter 10 of the Coda. 

In s h o r t , tha cl a i m - p r o c e s s i n g agency may require reasonable 
proof of tha f a c t o f "removal". 

Very t r u l y yours, 
(. 

LEONARD C.--.ABELS 
A s s i s t a n t Attorney General 

LCA.md 



SCHOOL REORGANIZATION: 

Appeals by e x i s t i n g d i s t r i c t s . Where proposed d i s t r i c t i s 
j o i n t , appeal i s under S e c t i o n 275«l6j o therwise under 275«l5« 

Mr* Samuel 0# Erhardt 
Wapello County Attorney 
Wapello County Court House 
Ottumwa, Iowa 
Dear S i r t 

Receipt i s acknowledged of your l e t t e r of Febru
ary 15 as follows? 

"Where j o i n t county boards have, as a s i n g l e 
board, decided that independent r u r a l school 
d i s t r i c t s , which are wholly w i t h i n one county, 
should be reorganised---the r u r a l d i s t r i c t s 
having protested (but u n s u c c e s s f u l l y ) , i s the 
appeal d i r e c t to the d i s t r i c t c o u r t , aa pro
vided i n Section 275*15, as amended, or does 
2 7 ? « l 6 govern* making the f i r s t appeal to the 
State Board of Education?" 

Tha answer to your question depends upon the s i t u a 
t i o n of the proposed school d i s t r i c t Into which the pro
t e s t i n g d i s t r i c t s are to be included by tha process of 
r e o r g a n i z a t i o n * I f the proposed d i s t r i c t w i l l , when 
e f f e c t u a t e d , include land In more than one county, appeal 
i s under Section 27 ! ?« l6 . Otherwise, appeal would be under 
S e c t i o n 2 7 5 » l 5 . 

\ 

February l 8 , 1958 

Very t r u l y yours, 

LCA.md 
LEONARD C« ABELS 
A s s i s t a n t Attorney General 



HEADNOTE 

Secondary r o a d s — B o a r d of Supervisors can pass 
r e s o l u t i o n extending secondary roads i n t o c i t i e s 
and towns of a pop u l a t i o n l e s s than 2500. 

r , . 
Ames. Iowa 

Feb. X 0 , 1 9 5 8 

Mr,. Donald L.Nelson 
County Attorney 
Nevada, Iowa 
Bej Secondary road extensions 
Dear Mr. Nelsont 
I have your letter of January 2 8 , 1 9 5 8 In which you ask our opinion 
on the following questional 
1 . Does a Board of Supervisors have the authority to use 
secondary road funds to improve a street under the facts set forth 
above, and under Section 31^.5# or I b there any other statute or 
ruling that would give the© suoh authority? 
2. I f the Board of Supervisors were to adopt a resolution 
establishing this Main Street as an "extension* of the secondary 

{ ) road ooising from the south, would they then have the authority to 
use secondary funds for the surfacing of said street? 
Section 3 1 ^ . 5 of the Iowa Code grantB the Board of Supervisors the 
authority to extend secondary roads i n to c i t i e s and towns of a 
population less than 2 5 0 0 ©n&.this section grants the authority to 
the Board to use secondary road funds for the extension. The answer 
to your f i r s t question i s ye*. There is no other statute that Is 
directly applicable to the situation you state, 
The answer to your second question i s also i n the affirmative. If 
the Board of Supervisors passes a resolution establishing the Main 
Street of Collins as an extension of the secondary road coming from 
the south, they can use secondary road funds for the surfacing of 
this street. 
If we can be of any further assistance to you i n this matter, pleas© 
notify us» 

Yours very truly, 

John L« HoKinmey 
General Counsel for 
Iowa State Highway Commission 

C. J . Lyman 
Special Assistant Attorney General 

jLiUjs for Iowa State Highway Commission 



HE ADM PTE : Secondary r o a d s — f a r m l^Hd-s cannot be absorbed Into 
the county road system. 

Mr. J, Leo ftertin ' ^ T T T l ^ ^ 
County Attorney \{tsr ' >— 
State Bank Bl&gJ 
Slgourney, Iowa 
Be: Farm lanes 
Dear Mr. Kartim 
I have your le t t e r of Feb. 1**-, 1 9 5 8 , i n which Jrou ask our opinion 
as to whether the are© described in your letter is a farm lane 
or a road that can be absorbed into the county road system. 
This appears to b© a question of fact. 
The opinion of the Attorney General 1956 , page 9 , determined that 
i f a road was considered a farm lane, then i t could not be taken 
into the county road system, This opinion is s t i l l controlling. 
It i s our opinion that the road owned by Mr. Cassens i s nothing 
more than a farm lane. The property owners other than the Cassens 
who abut upon i t also abut the publio secondary road. The only 
people to be benefited would be the Gaaaens family. The fact 
that they are improving this lane does not elevate the lane 
into the class of a publio road. 

For the foregoing reasons, i t i s our opinion that the road in 
question i s a farm lane and cannot b© absorbed into the county 
road system. 

Ames, Iowa 

Feb. 1 8 , 1958 

Xours very truly, 

John L, MoKinney 
General Counsel for 
Iowa State Highway Commission 

C. J . Lyman 
Special Assistant Attorney General 
for Iowa State Highway Commission 

JLH»js 



February 20, 1953. 

Mr. Matt Walsh 
County Attorney 
Pottawattamie County 
Council B l u f f s , Iowa 

Dear Mr. Walsh: 

Tour l e t t e r dated February 5, 1958, addressed to the Attorney 
General, has been referred to the writer f o r attention, the 
pertinent part of said l e t t e r reading as follows: 

"Our l o c a l department of s o c i a l welfare i s of the 
opinion, and I f e e l they have some basis f o r t h i s opinion 
a f t e r reading the portions of the manual which I have 
underlined i n ink, that the only requirements for a person 
to receive ADC Is to express a willingness for a r e f e r r a l 
to be made to the County Attorney. I f the applicant ex
presses a willingness that the r e f e r r a l be made, then the 
department can grant ADC even though no s p e c i f i c a t i o n has 
been made by the County Attorney, and the applicant never 
appears i n the o f f i c e of the County Attorney to cooperate 
i n providing information for f i l i n g charges. In my opinion, 
t h i s i s a c l e a r v i o l a t i o n of Section 239.5** 

The answer thereto wontemplatee a mixed problem of departmental 
p o l i c y and law. We must of necessity consider a l l of the related 
statutes i n the f i e l d of s o c i a l welfare and r e h a b i l i t a t i o n i n 
order not to do violence to ei t h e r the law or the p o l i c i e s estab
l i s h e d by the Board of S o c i a l Welfare, f o r the Department of 
So c i a l Welfare, under i t s powers and duties. (See Sec. 234.6, 
Code of Iowa, 1954) 

The r u l e in t h i s respect i s stated i n Davis v. Davis, 246 Iowa 
266, wherein Justice G a r f i e l d , on page 274, spoke as follows: 

"there are other fundamental rules of statutory con-
- Btruction here applicable. We w i l l mention only two. In 
seeking the meaning of a law the entir e Act and other r e 
lated statutes (such as chapter~~252) sHould be considered. 
Ahrweiler v. Board of Supervisors, 226 Iowa 229, 231, 283 
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N.W. 889; Eysink v. Board of Supervisors. 229 Iowa 1240, 
1243, 296 N.W. 376, 378; Wood Bros. Thresher Co. v. Eicher, 
231 Iowa 550,560, 1 N.I. 2d 655, 660 ('Each section *** 
oust be construed with the act as a whole, and with every 
other section.*); 82 C.J.S., Statutes, section 345a; 50 
Am. Jur., Statutes, Section 352, pages 352 to 354 ( * a l l 
parts of the act should be considered, compared, and con
strued together. It i s not permissible to rest the 
construction upon any one part alone *** or to give undue 
e f f e c t thereto.* " 

The State l e g i s l a t u r e must have been cognizant of the provisions 
of Section 234.6 of the Code (when i t enacted Section 3 of Chapter 
10, Laws of the 55th Q.A., the p a r t i c u l a r statute with which we 
are presently concerned,) and p a r t i c u l a r l y , subsection 2 of 
Section 234.6 which reads as follows: 

"Copperate with the f e d e r a l s o c i a l s ecurity board 
created by T i t l e VII of the S o c i a l Security Act, 42 U.S.C. 
901, enacted by the 74th Congress of the United States 
and approved August 14, 1935, or other agency of the 
f e d e r a l government fo r p u b l i c welfare assistance, i n such 
reasonable manner as may be necessary to q u a l i f y f o r federal 
a i d , including »**" 

Congress as a part of the S o c i a l Security program, enacted the 
following law; ( T i t l e IV - Grants to States f o r Aid to Dependent 
Children ): 

"Section 401. For the purpose of encouraging the care 
of dependent children In t h e i r own homes or i n the homes 
of r e l a t i v e s by enabling each state to furnish f i n a n c i a l 
assistance and other s e r v i c e s , as f a r as practicable under 
the conditions i n such s t a t e , to needy dependent c h i l d r e n 
and the parents or r e l a t i v e s with whom they are l i v i n g to 
help maintain and strengthen family l i f e and to help such 
parents or r e l a t i v e s to a t t a i n the maximum self-support and 
personal Independence consistent with the maintenance of 
continuing parental care and protection, there i s hereby 
authorized to be appropriated f o r each f i s c a l year a sum 
s u f f i c i e n t to carry out the purposes of t h i s t i t l e . The 
sums made av a i l a b l e under t h i s section s h a l l be used f o r 
making payments to States which have submitted, and had 
approved by the Board, State plans f o r a i d to dependent 
c h i l d r e n . (42 U.S.C. 601) 

"Section 402 (a) A State plan f o r aid to dependent 
ch i l d r e n must 

(1) provide that i t s h a l l be i n e f f e c t in a l l 
p o l i t i c a l subdivisions of the State, and, i f administered 
by them, be mandatory upon them; 
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(2) provide f o r f i n a n c i a l p a r t i c i p a t i o n by the State; 
(3) either provide f o r the establishment or designation 

of a s i n g l e State agency to Administer the plan, or provide 
for the establishment or designation of a s i n g l e State 
agency to supervise the administration of the plan; 

(4) provide f o r granting an opportunity f o r a f a i r 
hearing before the State agency to any i n d i v i d u a l whose 
claim f o r aid to dependent c h i l d r e n i s denied or Is not 
acted upon with reasonable promptness; 

(5) provide such methods of administration,(including 
a f t e r January 1, 1940, methods r e l a t i n g to the establishment 
and maintenance of personnel standards on a merit basis, 
except that the Administrator s h a l l exercise no authority 
with respect to the s e l e c t i o n , tenure of o f f i c e , and com
pensation of any Individual employed i n accordance with 
such methods) as are found by the Administrator to be necessary 
f o r the proper and e f f i c i e n t operation of the plan; and 

(0) provide that the State agency w i l l make such reports, 
i n such form and containing such information, as the Admini
s t r a t o r may from time to time require, and comply wish such 
provisions as the Administrator may from time to time f i n d 
necessary to assure the correctness and v e r i f i c a t i o n of such 
reports; 

(7) provide that the State agency s h a l l , i n determining 
need, take into consideration any other Income and resources 
of any c h i l d claiming a i d to dependent children; 

(3) provide safeguards which r e s t r i c t the use or d i s 
closure of Information concerning applicants and r e c i p i e n t s 
to purposes d i r e c t l y connected with the administration of a i d 
to dependent children; 

(9) provide, e f f e c t i v e July 1, 1951, that a l l i n d i v i d u a l s 
wishing to make ap p l i c a t i o n f o r a i d to dependent c h i l d r e n 
s h a l l have opportunity to do so, and that a i d to dependent 
chi l d r e n s h a l l be furnished with reasonable promptness to a l l 
e l i g i b l e i n d i v i d u a l s ; 

(10) e f f e c t i v e July 1, 1952, provide f o r prompt notice 
to appropriate law-enforcement o f f i c i a l s of the furnishing of 
a i d to dependent children i n respect of a c h i l d who has been 
deserted or abandoned by a parent; 

(11) provide, e f f e c t i v e October 1, 1950, that no a i d 
w i l l be furnished any i n d i v i d u a l under the plan with respect 
to any period with respect to which he i s receiving o l d age 

.assistance under the State plan approved under section 2 of 
t h i s Act; and 

(12) ( e f f e c t i v e July 1, 1957) provide a description of 
the services ( i f any) which the State agency makes av a i l a b l e 
to maintain and strengthen family l i f e for c h i l d r e n , including 
a description of the steps taken to assure, i n the pro v i s i o n 
of such services, maximum u t i l i z a t i o n of other §^h&$e£ pro
vid i n g s i m i l a r or related s e r v i c e s . (42 U.S.C. 602(a)) 
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(b) The administrator s h a l l approve any plan 

which f u l f i l l s the conditions s p e c i f i e d i n subsection (2), 
except that he s h a l l not approve any plans which imposes 
as a condition of e l i g i b i l i t y f or a i d to dependent c h i l d 
ren, a residence requirement which denies aid with respect 
to any c h i l d residing i n the State 

(1) who has resided i n the State f o r one year 
immediately preceding the ap p l i c a t i o n f o r such a i d , or 

(2) ( e f f e c t i v e p r i o r to July 1, 1952) who was born 
within the State within one year immediately preceding the 
application, i f i t s mother has resided i n the State f o r one 
year immediately preceding the b i r t h . 

(f|) ( e f f e c t i v e July 1, 1952) who was born within one 
year immediately preceding the a p p l i c a t i o n , i f the parent 
or other r e l a t i v e with whom the c h i l d i s l i v i n g has resided 
i n the State f o r one year immediately preceding the b i r t h . 
(42 U.S.C, 602 (b).)" 

When the opinion of the Attorney General dated August 5, 1957, 
was issued construing the statute i n question, i t brought about 
an immediate reaction from the fed e r a l a u t h o r i t i e s as to whether 
or not federal funds would be forthcoming i n that s a i d statute 
raised a question of whether or not there continued to be, i n an 
applicant for ADC an opportunity f o r a f a i r hearing before a 
State agency to any i n d i v i d u a l whose claim f o r a i d to dependent 
children i s denied, or i s not acted upon with reasonable prompt
ness, whether or not by t h i s new statute, requiring c e r t a i n 
action by county attorneys, i t established more than a s i n g l e 
State agency to administer the plan, or provide f o r th~e estab-
lishment or designation of a s i n g l e State agency to supervise 
the administration of the plan, and whether or not a l l i n d i v i d u a l s 
wishing to make application f o r a i d to dependent children have 
opportunity to do so, and that a i d to dependent children s h a l l 
be furnished with reasonable promptness to a l l e l i g i b l e Individuals. 
(See Federal Statute, Sec. 402, supra) 

This has been a matter of some concern to both State and Federal 
a u t h o r i t i e s because i n many cases, County Attorneys have f a i l e d 
to act promptly. The statute requires that such applications 
s h a l l be acted upon and completed within 30 days of the f i l i n g 
of the application f o r ADC. 

It has been said that from Congress and State Legislatures come 
the"statutes under which we l i v e , and the Courts exhibit a 
constant reluctance to i n t e r f e r e with matters of p o l i c y , once 
the people have spoken through t h e i r duly elected representatives. 

As heretofore stated, the federal a u t h o r i t i e s questioned the con
s t r u c t i o n of the statute by the Attorney General*s opinion of 
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August 5, 1957; aud to e s t a b l i s h a workable p o l i c y which would 
be acceptable to the federal a u t h o r i t i e s , so as not to jeopardise 
f e d e r a l funds, a conference was arranged with t h e i r representa
ti v e s from the Kansas C i t y o f f i c e and thereupon, State Department 
regulation VI-15-1 dated October 2, 1957, which you take exception to, 
was approved by the federal a u t h o r i t i e s and promulgated and 
issued by the State Department. 

At t h i s point, we might say that to the extent that a state con
t r a c t s with the federal government, i n these mutual aid programs, 
to that extent, a State surrenders some part of i t s Sovereignty, 
and the respective laws of the Congress and the State Legislature 
should be construed to make them harmonize and workable, i f at 
a l l p ossible. 

Our Supreme Court has l a i d down t h i s rule i n which i t declared, 
i n the case of Brutsche v. Inc. Town of Coon Rapids, 218 Ia. 1073, 
256 K.W. 914, the following; 

" A l l parts of an act are to be construed i f 
possible so as to harmonize various provisions and give 
force and e f f e c t to each and each part of a statute must 
be preserved i f reasonably possible.* 1 

Under the rule above stated and the rule i n the case of Davis 
v. Davis, with reference to r e l a t e d statutes, we must, therefore, 
i n determining p o l i c y , give force and e f f e c t to Section 234.6, 
i n i t s mandate to cooperate with the federal s o c i a l s e c u r i t y 
board, and the provisions of Section 239.5 i n the matter of 
r e f e r r a l s , c a l l i n g f o r the advice of County Attorneys, so as 
to harmonize the various provisions i f reasonably possible. 

The philosophy of the law, both fe d e r a l and state, i s premised 
upon the needs of the c h i l d or c h i l d r e n , and t h e i r welfare, and 
a i d f o r the c h i l d should not be unduly withheld because of the 
d e r e l i c t i o n s of the parent or parents. (Note enclosed recommenda
tions of the federal a u t h o r i t i e s i n t h i s respect) 

We r e a l i z e that the provision i n regulation VI-15-1 which reads: 
"Willingness on the part of the c l i e n t f o r the r e f e r r a l to be 
made to the County Attorney constitutes cooperation, ***** i s the 
very minimal requirement possible i n establishing p o l i c y as r e 
quired by the federal a u t h o r i t i e s . However, we s h a l l endeavor i s 
the near future to have t h i s p o l i c y reviewed with the federal 
a u t h o r i t i e s and attempt to bring about a closer meeting ground 
between p o l i c y and the laws, both f e d e r a l and s t a t e , to at least 
require appearance before the County Attorney. 

In passing, may we suggest that inasmuch as the applicant for ADC 
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i n question did not appear, we believe that your o f f i c e could so 
advise the County Board of S o c i a l Welfare of t h i s lack of coopera
t i o n . 

Yours very t r u l y , 

FDB/sp 
enc. 

Frank D. Bianco 
Assistant Attorney General 
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February 5, 1953 

Mr. Ray Hanrahan 
Polk County Attorney 
Room 406 Court House 
Des Moines, Iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 9th u l t . 
which, with accompanying l e t t e r s , Is e x h i b i t e d as f o l l o w s : 

"Herewith you w i l l f i n d an Inquiry which has 
been addressed to me by Mr. Nugent, the mana
ger of the Veterans A d m i n i s t r a t i o n Center In 
Des Moines, a f t e r a d i s c u s s i o n between one of 
the r e p r e s e n t a t i v e s of the Veterans A d m i n i s t r a t i o n 
and Mr. Level of t h i s o f f i c e . You w i l l note that 
It questions the a p p l i c a t i o n of the o p i n i o n of 
the attorney general beginning on page 49 of the 
Report of the Attorney General f o r 1948 under 
present c o n d i t i o n s , 

"Since It seems that t h i s may involve a s t a t e 
wide question 1 am passing Mr. Nugent's Inquiry 
on to you without comment f o r such a t t e n t i o n as 
you may t h i n k proper." 
"Enclosed Is a l e t t e r addressed to you and 
signed by a veteran who b e l i e v e s that he Is 
being deprived of some of h i s r i g h t s because 
of the I n t e r p r e t a t i o n of Chapter 250 of the 
1954 Code of Iowa. 
"The experience of t h i s VA Center Indicates that 
the s i t u a t i o n In which t h i s veteran f i n d s himself 
Is not an I s o l a t e d Incident. A c o n s i d e r a b l e num
ber of VA h o s p i t a l p a t i e n t s , from many d i f f e r e n t 
c o u n t i e s , are r e c i p i e n t s of a s s i s t a n c e from one 
of the var i o u s p u b l i c a s s i s t a n c e c a t e g o r i e s . Many 
on ADC r o l l s , unable to work because of a non-
s e r v i c e connected d i s a b i l i t y , r e c e i v e no monetary 
award from the Veterans A d m i n i s t r a t i o n . 
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"We have found in many instances t h a t the 
p a t i e n t ' s r e t u r n to a normal and e f f e c t i v e 
p a t t e r n of l i v i n g Is delayed, sometimes pre
vented, by economic pressures which could be 
r e l i e v e d by supplemental a s s i s t a n c e from the 
S o l d i e r s ' R e l i e f Commission* 
"We would appreciate your asking the Attorney 
General f o r an o p i n i o n in t h i s matter," 
"itaur o p i n i o n i s r e s p e c t f u l l y requested con
c e r n i n g my e l i g i b i l i t y f o r a s s i s t a n c e from the 
Polk County S o l d i e r s ' R e l i e f Commission. I am 
an honorably discharged veteran of the Korean 
Conf1 l e t . 
"I was a p a t i e n t at the Des Moines Veterans Ad
m i n i s t r a t i o n h o s p i t a l from September t8 to Novem
ber 7, 1957, and T am s t i l l unable to work. My 
a p p l i c a t i o n f o r A i d to Dependent C h i l d r e n , ap
proved f o r November 1957, provided f o r a r e 
duced grant, a n t i c i p a t i n g that I would remain a 
h o s p i t a l p a t i e n t . A l s o , my w i f e and two c h i l d r e n 
were allowed o n l y 85% of t h e i r needs, according 
to ADC budget standards, because there was not 
enough money appropriated by the l e g i s l a t u r e to 
provide the f u l l amount of a s s i s t a n c e needed. 

" i n s p i t e of the most economical planning, t r y 
ing to make the reduced grant cover the needs of 
my f a m i l y , we ran out of money. When we asked 
S o l d i e r s ' R e l i e f f o r temporary help we were t o l d 
that the Commission was prevented by law from 
supplementing ADC grants. Since ADC cannot meet 
emergency needs, we had no other place to t u r n . 
"The Attorney General, in a l e t t e r to the State 
Board of S o c i a l Welfare on J u l y 10, 19^7, s t a t e d 
that ADC r e c i p i e n t s are not e n t i t l e d to addi
t i o n a l a i d from S o l d i e r s ' R e l i e f Commission, 'f o r 
i t i s presumed that the ADC r e l i e f as now provided 
by law would care f o r a l l t h e i r needs. 1 

"Since ADC now gives o n l y 85% of what i t s budget 
would normally a l l o w , the presumption of the 
Attorney General In 19^7 does not seem to be v a l i d 
today. 
"I s o l i c i t your o p i n i o n on the questions Am I, 
and other ADC r e c i p i e n t s , e n t i t l e d to r e c e i v e ad
d i t i o n a l a i d from the S o l d i e r s ' R e l i e f Commission 
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when the ADC grant i s les s than the needs of the 
f a m i l y according to ADC budget standards? 
"I f e e l that I am being d i s c r i m i n a t e d against 
because I am a veteran, !f I were not a veteran, 
the county w e l f a r e department could supplement 
my ADC grant from general r e l i e f funds, I be
l i e v e the Intent of the law c r e a t i n g the S o l d i e r s ' 
R e l i e f Commission i s not to deprive veterans of 
any r i g h t s . However, I f e e l that the present 
manner in which S o l d i e r s ' R e l i e f Is administered 
deprives me of some of the r i g h t s I held as an 
o r d i n a r y c i t i z e n before I went i n t o m i l i t a r y s e r 
v i c e . " 

In r e p l y thereto I advise that the o p i n i o n of t h i s Depart
ment r e f e r r e d to and appearing in the Report of the Attorney 
General f o r 1948 at page 49 i s not a p p l i c a b l e to the s i t u a t i o n 
here presented. In so concluding I assume, as I must, that 
l i c k n o r p e r s o n a l l y and i n d i v i d u a l l y was not r e c e i v i n g ADC grants. 
Such grants are r e s t r i c t e d by s t a t u t e to the f o l l o w i n g personnel. 
S e c t i o n 239.1, subsection 4, Code 1954, d e f i n e s a dependent c h i l d 
as f o l l o w s : 

"4. A 'dependent c h i l d ' means a needy c h i l d 
under the age of s i x t e e n years, or under the 
age of eighteen years found to be r e g u l a r l y 
a t t ending school, who has been deprived of 
parental support and care by reason of death, 
continued absence from home, or p h y s i c a l or 
mental i n c a p a c i t y o r u n f i t n e s s of e i t h e r par
ent, and who i s l i v i n g wl&h h i s f a t h e r , 
mother, grandfather, grandmother, brother, 
s i s t e r , s t e p f a t h e r , stepmother, stepbrother, 

- s t e p s i s t e r , uncle or autit, In a place of 
residence maintained by one or more of such 
r e l a t i v e s as h i s or then* home." 
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And S e c t i o n 239.2, Code 1954, d e s c r i b e s who i s e l i g i b l e to r e 
ce i v e t h i s a s s i s t a n c e : 

" E l I g l b i 1 1 t y f o r a i d to dependent ch11dren. 
A s s i s t a n c e shaTT be granted under t h I s chap-
t e r to any needy dependent c h i l d who: 
"1. i s l i v i n g In a s u i t a b l e f a m i l y home 
maintained by one or more of the persons 
r e f e r r e d to in subsection 4 of s e c t i o n 239.1. 
"2. Has resided in the s t a t e f o r one year im
mediately preceding the a p p l i c a t i o n f o r such 
a s s i s t a n c e j or was born w i t h i n the s t a t e w i t h 
in one year immediately preceding the a p p l i c a 
t i o n , If the mother has re s i d e d In the s t a t e 
f o r one year Immediately preceding the b i r t h 
of s a i d c h i l d , without regard to the residence 
of the person or persons w i t h whom s a i d c h l l d : 

i s l i v i n g . 

"3. Is not in a p u b l i c i n s t i t u t i o n and be
cause of a p h y s i c a l or mental c o n d i t i o n , in 
need of continued care t h e r e i n . " 
Obviously Ticknor i s not a person w i t h i n t h i s c l a s s and 

th e r e f o r e whatever grant of ADC funds was made ob v i o u s l y was made 
to the c h i l d r e n of Ticknor e l i g i b l e t hereto although the money 
I t s e l f was tran s m i t t e d to him as a parent. The f a c t s t h e r e f o r e 
as f a r as S o l d i e r s ' R e l i e f to him i s concerned shows no r e l a t i o n 
s h i p between a purported ADC grant to him and to the proposed 
S o l d i e r s ' R e l i e f , the ADC grants being n o n - e x i s t e n t . Therefore, 
Ticknor r e c e i v i n g no ADC grants i s e n t i t l e d t o r e c e i v e S o l d i e r s ' 
R e l i e f . u n d e r Chapter 250, Code 1954, If he q u a l i f i e s otherwise 
t h e r e f o r . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

O S j M K B 



T A X A T I O N : INCOME T A X DIVISION; Fraud Penalties; Section 4 2 2 . 2 5 ( 3 ) provides 
that 50% fraud penalty shall be imposed where there has been willful failure to file 
a tax return; in the first instance, tax employees should assess the fraud penalty 
in all cases of failure to file; if the failure was not wi l l fu l , the taxpayer may have 
the penalty waived. 

M r . George J . Eischeid, Director 
income Tax Division 
Slate Tax Commission 
Building 

Re: Fraud Penalties 

Dear M r . Elscheid: 

This is to confirm our conversation of Tuesday, February 4 , 1 9 5 8 . 

You desire to know how the audit division should be assessing and 

bil l ing taxpayers who failed to f i le Iowa Income tax returns for the year 

X 9 S 5 and 1 9 5 6 . The present fraud penalty law of Iowa is set out in 

subsection 3 of Section 4 2 2 . 2 5 , Code of Iowa, 1 9 5 4 , entitled "Computation 

of tax/ interest^ and penalties. 0 The present subsection 3 provides as follows: 

" 3 . In addition to tha tax or additional tax as determined by 
the commission under the provisions of subsection I of this section, 
the taxpayer shaft pay interest on such tax or additional tax so deter
mined at the rate of six percent per annum, computed from the date tha 
return was required by law to be f i l e d . In cast of failure to f i le a 
return, or to pay the tax required to be paid with the f i l ing of the return, 
on the date prescribed therefor (determined with regard to any extension 
of time for f i l ing), unless It i s shown that such failure was due to reason
able cause and not due to wil lful neglect, there shall be added to the 
amount required to be shown as tax on such return five percent of the 
amount of such tax if the failure i s for not more than one ( I ) month, 
with an additional five percent for each additional month or fraction 
thereof during which such failure continues, not exceeding twenty-five 
percent in the aggregate. In case of willful failure to f i le a return with 
intent to evade tax, in l ieu of the five percent monthly penalty above 
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provided, there shaii be added to the amount required to be shown as 
tax on such return fifty percent of the amount of such tax, and in case 
of wiiiful filing of a false return with Intent to evade tax, there shall 
be added to the amount required to be shown as tax on such return 
fifty percent of the amount of such tax." 

The law regarding the 50% fraud penalty has remained the same since 

1 9 5 5 . In other words, where there is a willful failure to file a return with 

intent to evade the tax, there must be added 50% of the tax as a fraud penalty. 

There may be cases where a failure to f i le was due to seme cause other than 

an intent to evade the tax, or where said failure to f i le was not w i i i f u l . How

ever, that wi l l be a matter to be determined by the Tax Commission and wi l l 

( be a ground for the taxpayer to have the assessment modified. In the first 

instance, that i s , unless proved to the contrary, the failure to f i le wi l l be 

presumed to be a willful failure to f i le with intent to evade tax. 

if you have any further questions, please let me know. 

Yours very truly, 

Francis J . Pruss 

F4P:fs 



T A X A T I O N : INCOME T A X DIVISION; Fraud Penalties; Section 4 2 2 . 2 5 ( 3 ) provides 
that 50% fraud penalty shall be imposed where there has been willful failure to file 
a tax return; in the first instance, tax employees should assess the fraud penalty 
in all cases of failure to f i le ; if the failure was not wi l l fu l , the taxpayer may have 
the penalty waived. 

Dear M r . Stephensons 

This letter is to advise you of the interpretation of my letter to 
M r . George J . Eischeld dated February 5 , 1 9 5 8 , and to confirm our 
conversation with the State Tax Commission on Monday, February 10 , 
1 9 5 8 . 

I shall assume that you have In your file a copy of my letter dated 
February 5 , 1 9 5 8 . As stated In that letter, Section 4 2 2 . 2 5 , Code of 
Iowa, 1 9 5 4 , requires the Imposition of the fraud penalty in all cases 
where there has been a willful failure to f i le an Iowa income tax return 
with Intent to evade the tax. The State Tax Commissioners indicated 
that where a taxpayer has a record of having filed a tax return for all 
years except one, then they request that you write to the taxpayer to have 
him explain his failure to f i l e . Where this explanation indicates that the 
failure to f i le was not a wil lful failure to f i le with intent to evade the tax, 
then you should not impose the fraud penalty In making your assessment. 
However, there s t i l l remains the question whether in those cases you should 
impose the 25% maximum penalty, since this penalty should be assessed 
only In those cases where the facts warrant the conclusion that the failure 
to f i le was as a result of "wi l l ful neglect." However, the Commission 
desires that at least the 25% penalty be imposed In all cases where the 
failure to f i le was for one year, except where there was a willful failure 
to f i le with intent to evade the tax. The question of the Intent of the tax* 
payer must be determined as of the time he was required to file the return. 
Facts which occur subsequent to that time are no Indication of the man's 
Intent at that time. 

M r . C . R . Stephenson, Auditor 
Income Tax Division 
State Tax Commission 
Building 

O 

Re: Imposition of Fraud Penalties 



In alt cases where the failure to f i le an Iowa income tax return occurred 
for two tax years or more during the last five years, the fraud penalty should 
be assessed by you. A l s o , the taxpayer should be notified that if he wishes 
to appeal from this assessment he may direct his oblections to the Director of 
the Income Tax Division, who wi l l refer the matter to the State Tax Commission 
for decision. Where the State Tax Commission feels that the fraud penalty 
should be assessed, the taxpayer w i l l be given an opportunity for a formal hear* 
ing before the commission. 

In summary then the following points should be adhered to in administering 
the penalties provisions of Section 4 2 2 . 2 5 , Code of Iowa, 1 9 5 4 : 

1 . In al l cases where there has been a failure to fife an Iowa income 
tax return for two tax years or more during the last five years, you should impose 
the 50% fraud penalty for the calendar years 1 9 5 5 and 1 9 5 6 . 

2 . Where there has been * failure to f i le an Iowa income tax return for 
one year only during the last five years, you should first write to the taxpayer 
to have him explain why he failed to f i le an Iowa income tax return for the 
omitted year. 

3 . Upon receiving the taxpayer's explanation, you wil l determine In the 
first instance whether there has been a wil lful failure to f i le a return with intent 
to evade the tax; to be determined by examining the facts as they existed on the 
last day of the fourth month following the end of the tax year of the taxpayer. 

4 * If you find that the failure to f i le was not intentional/ then you wil l 
impose the 257* penalty, tf the failure to f i le has been for nine months or more 
after the end of the tax year of the taxpayer, It wi l l be for the Tax Commission 
to determine whether the 25% penalty shall remain as a part of the assessment. 

5 . In a l l eases where the failure to f i le has been for only one year, 
then the fraud penalty wi l l be Imposed by you tf you have reason to believe that 
the failure to file was a wiiiful failure to f i l e . It should be kept in mind that 
the Important fact for you to look for Is the "wi l l fu l failure to f i le . 1 * Yau do 
not have to be concerned with the question as to whether you can find facts 
Indicating an intent to evade the tax. It appears that this Intent to evade the 
tax necessarily follows from a willful failure to file a return. 

If you have any further questions, please let me know. 

Yours very truly, 

Francis J . Pruss 

FJPsfs 
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T A X A T I O N : INCOME T A X DIVISION; Power of the Auditor to Examine individual 
and Corporate Income Tax Returns on F i l e with the Tax Commission; Held to have 
power to do so pursuant to Chapter XI, Code of Iowa, 1 9 5 4 , in spite of Section 
4 2 2 . 6 5 which makes these records confidential. 

Honorable Thomas J . Dai ley 
State Senator 
Burlington, Iowa 

Dear Senator Dai ley: 

Your letter dated January 30, 1958, addressed to the Hon. Norman 
Erbe, has been referred to me for reply. 

In your letter you wish to know the authority of the State Auditor to 
examine and review Iowa corporation. Individual and fiduciary income tax 
returns. 

Section 4 2 2 . 6 5 , Code of Iowa, 1 9 5 4 , entitled "information deemed 
confidential", provides in subsection 1 as follows: 

" 1 . It shall be unlawful for the commission, or any person 
having an administrative duty under this chapter, to divulge or to make 
known in any manner whatever, the business affairs, operations or 
information obtained by an investigation of records and equipment of 
any person or corporation visited or examined in the discharge of 
official duty, or the amount or source of Income, profits, losses, 
expenditures or any particular thereof, set forth or disclosed in any 
return, or to permit any return or copy thereof or any book containing 
any abstract or particulars thereof to be seen or examined by any 
person except as provided by law; provided, however, that the com* 
mission may authorize examination of such returns by other state 
officers, or, If a reciprocal arrangement exists , by tax officers of 
another state, or the federal government." 

The duties of the State Auditor are set out in Chapter 1 1 , Code of 
Iowa, 1 9 5 4 . Section 1 1 . 1 , entitled "Definit ion" , provides as follows: 

"The term 'department1 shall be construed to mean any authority 
charged by law with official responsibility for the expenditure of public 
money of the state and any agency receiving money from the general 
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revenues of the state." 

Section 1 1 . 2 , Code of Iowa, 1 9 5 4 , entitled "Annual Settlements", 
provides as follows: 

"The auditor of state shall annually, and oftener if deemed 
necessary, make a full settlement between the state and all state 
officers and departments and al l persons receiving or expending state 
funds, and shall annually make a complete audit of the books and 
accounts of every department of the state. 

"Provided, that the accounts, records, and documents of the 
treasury department shall be audited daily. 

"Provided further, that a preliminary audit of the educational 
institutions and the state fair board shall be made periodically, at 
least quarterly, to check the monthly reports submitted to the 
comptroller's office as required by section 8 , 6 , subsection 7 and 
that a final audit of such state agencies shall be made at the close 
of each fiscal year ." 

Section 1 1 , 4 , Code of Iowa, 1 9 5 4 , entitled "Report of audits", 
pertains to the nature of the information which must be obtained by the State 
Auditor in making his audit, this section provides in part as follows: 

"The auditor of state shall make or cause to be made and filed 
and kept in his office written reports of a l l audits and examinations, 
which reports shall set out in detail the following: 

" 1 . The actual condition of such department found to exist on 
every examination. 

" 2 , Whether, In his opinion, 
a . At) funds have been expended for the purpose for which 

appropriated, 
b . The department so audited and examined is efficiently 

conducted, and if the maximum results for the money expended are 
. obtained, 

c . The work of the department so audited or examined need* 
lessly conflicts with or duplicates the work done by any other department. 

" 3 . A l l illegal or unbusinesslike practices. 
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" 4 . Any recommendations for greater simplicity, accuracy, 
efficiency, or economy in the operation of the business of the several 
departments and institutions. 

N o written opinion was rendered by the Attorney General's office 
setting forth the authority of the State Auditor to examine Income tax returns 
on fi le at the Tax Commission. However, It was a consideration of the 
foregoing sections together which caused the Attorney General to give his 
opinion that the auditor has the right and the duty to examine income tax 
returns on file with the Tax Commission. Under subsection 2 , paragraph b, 
of Section 1 1 . 4 , the auditor Is required to determine whether the department 
is being efficiently conducted. A l s o , the economical condition of a state 
department cannot be determined except upon making a check of the amounts 
received in the office of the State Tex Commission. Consequently, It becomes 
necessary to determine the amounts received by the State Tax Commission to 
determine whether a proper disposition has been made of al l funds. 

If you have any further questions, please let me know. 

Yours very truly, 

Francis J . Pruss 

F J P : f s 



H E A D N Q T E : INHERITANCE T A X ; listing of shares by savings and loan 
associations and building and loan associations in the names of two or 
more persons must contain a power of withdrawal by either of said owners; 
a failure to include the power to withdraw results in shares being held as 
tenants in common, and association must obtain release from heirs of 
deceased owner. 

" '  1 ',.,.»«'{./•. •;..-—-r~" 

• m:,L O C A v, -i ;• • -,; > ; 

Dear Mr; Carson: - v ^ - ^ - ' 1 $ 

«v'• a - ; 

- ^ ?' y had furnished W mo * oonv submitted to y«i M , x ^ 

question No. 

i S f f -' • ; "The 
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and loan association may issue shares in the name of one or more persons 
with the provision that upon the death of the owner or owners thereof the 
said shares or the proceeds thereof shall be the property of the person or 
persons designated by the owner or owners and shown by the records of 
such association, but such shares or proceeds shall be subject to the 
debts of the decedent and the payment of Iowa inheritance tax, If any, 
provided, however, that six months after the date of the death of the 
owner the receipt or acquittance of the person so designated shall be a 
valid and sufficient release and discharge of such association for the 
delivery of such shares or the payment so made." 

As stated in the question which was submitted to you, the power of 

attorney clause allowing either person to withdraw has been omitted. Conse

quently, the provisions of Section 5 3 4 . 2 1 have not been followed. It would 

seem that since the statute has not been followed there would have to be other 

statutory taw or common law principles which would allow this withdrawal by the 

survivor of two or more owners of such shares. I assume that the ordinary 

language of joint tenancy was not used in this situation; that Is, I assume the 

the shares were not listed in the names of " A and B as Joint tenants and not 

as tenants In common with the full right of the survivor to take the whole title 

and right of property of both." Consequently, It would seem that the persons 

listed on the shares referred to would be owners as tenants in common of these 

shares and upon the death of one of the tenants in common the undivided interest 

of the deceased owner would pass to his heirs or beneficiaries as provided by 

the laws of Intestacy or the Last Wil l and Testament of the decedent. Conse

quently, I suggest that a building and loan association or savings and loan 

association wil l subject itself to claims by the heirs or beneficiaries of the decedent 

where they allow a surviving owner to withdraw the amount of the entire share. 

Of course, this property, that i s , the undivided interest, will be subject to 
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Iowa Inheritance tax. 

If the shares are issued In the name of one or more persons payable 

upon death of the owner or owners to another, then it would seem that paragraph 

two of the above quoted section wil i control. 

If you have any further questions, please let me know. 

Yours very truly, 

Francis J . Pruss 

FJPsfs 



ttEADWOTE: PROPERTY T A X : Moneys and credits held by a trustee for a 
church must be listed for taxation; the trustee is entitled to claim the statutory 
$ 5 , 0 0 0 . 0 0 exemption. 

M r . J . Leo Martin 
County Attorney of Keokuk County 
State Bank Building 
Slgourney, Iowa 

Dear M r . Martin: 

Your letter dated February 5 , 1 9 5 8 , addressed to M r . Norman A . Erbe, 

has been referred to us for reply. In your letter you ask our opinion on the 

following questions: 

1 . Are funds in the hands of a personal trustee, the income from which 
is payable to a Church, subject to moneys and credits tax when said 
funds are deposited by the trustee In a savings account at current 
Interest rates? 

2 . If such funds are taxable, i s the trustee entitled to claim the $ 5 , 0 0 0 . 0 0 
exemption? 

Section 4 2 9 . 2 , Code of Iowa, 1 9 5 4 , provides: 

" 4 2 9 . 2 M o n e y s * - c r e d i t s — a n n u i t i e s b a n k 
n o t e s s t o c k . Moneys, credits, and corporation shares or 
stocks, except as otherwise provided, cash, circulating notes of 
national banking associations, and United States legal tender notes, 
and other notes, and certificates of the United States payable on 
demand, and circulating or Intended to circulate as currency, notes, 
Including those secured by mortgage, accounts, contracts for cash or 
labor, b i l l s of exchange, judgments, choses in action, liens of any 
kind, securities, debentures, bonds other than those of the United 
States, annuities, and corporation shares or stocks not otherwise 
taxed in kind, shall be assessed and, excepting shares of stock of 
national, state, and savings banks, and lean and trust companies, 
and moneyed capital as hereinafter dtflmd, shall be taxed upon the 
uniform basis throughout the state of five mills on the dollar of actual 
valuation, same to be assessed and collected where the owner resides." 

Section 4 2 9 . 4 , Code of Iowa, 1 9 5 4 , as amended, provides: 
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" 4 2 9 . 4 D e d u c t i o n of d e b t s - - e x c e p t i o n s . 

"In making up the amount of moneys and credits, corporation 
shares or stocks which any person Is required to l i s t , to have listed 
or assessed, Including actual value of building and loan shares, he 
wi l l be entitled to deduct from the actual value thereof the gross 
amount of all debts In good faith owing by him, and in addition thereto 
an amount of five thousand dollars. 

" A i l nonlnterest-bearing moneys and credits and accounts 
receivable shall be tax exempt, but the five thousand dollars exemption 
as set out in this section, shall not apply in the event such non
lnterest-bearing moneys and credits and accounts receivable exempted 
herein shall exceed five thousand dollars and if less than five thousand 
dollars then only so much thereof as shall amount to five thousand 
dollars when added to such nonlnterest-bearing moneys and credits 
and accounts receivable." 

Section 4 2 7 , 1 ( 9 ) , Code of Iowa, 1 9 5 4 , provides that the grounds 

and buildings used by literary, scientific, charitable, benevolent, agricultural, 

and religious institutions shall not be taxed, white Section 4 2 7 . 1 ( 1 0 ) provides: 

" 4 2 7 . 1 E x e m p t i o n s . The following classes of property 
shall not be taxed? 

« * * * • * , 
" 1 0 . P e r s o n a l p r o p e r t y of I n s t i t u t i o n s a n d s t u d e n t s . 

Moneys and credits belonging exclusively to the institutions named In 
subsections 7 , 8 , and 9 and devoted solely to sustaining them, but not 
exceeding In amount or income the amount prescribed by their charters or 
articles of incorporation; and the books, papers, pictures, works of art, 
apparatus, and other personal property belonging to such Institutions and 
used solely for the purposes contemplated in said subsections and the like 
property of students in such institutions used for their education." 

The Iowa Supreme Court in Samuelson v . Horn, 1 9 3 6 , 2 2 1 Iowa 2 0 8 , 

2 6 5 N . W . 1 6 8 , ruled that a personal trustee, under no circumstances, can 

qualify as an Institution as the term is used In Section 4 2 7 . 1 ( 1 0 ) , supra. 

Consequently, funds held by such a trustee are not exempt from moneys and credits 

tax even though the income from the trust Is devoted solely to charitable purposes. 
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In view of the foregoing, it Is evident that if the funds in question are 

to enjoy Immunity from taxation, such Immunity most stem from Section 4 2 9 . 4 , 

supra; that Is, the funds must be noninterest-bearing moneys or credits. Under 

the facts as set forth in your letter, it is apparent that such is not the case, 

since the trust funds In question were deposited in a savings account where they 

drew interest at the current rates. 

In answer to your second question, namely, the applicability of the 

$ 5 , 0 0 0 . 0 0 exemption provided for by Section 4 2 9 . 4 , supra, it Is our opinion 

that the trustee is entitled to take such a deduction, in an opinion of the 

Attorney General, 0 , A . G . , 1 9 4 9 - 5 0 , p . 1 2 5 , it was held that the exemption 

applied to moneys and credits listed by estates pursuant to the provisions of 

Section 4 2 8 . 1 . For the same reasons we feel the moneys and credits listed 

by a trustee pursuant to the same section are entitled to like treatment. 

Yours very truly, 

Frauds J . Pruss, 
Special Assistant Attorney General 

Joseph C . Piper, Special Counsel, 
State Tax Commission 

F J P : J C P : f s 
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Mr. Bert A. Bandstra 
Marlon County Attorney 
K n o x v l l l e , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 3rd In s t . 
in which you submitted the f o l l o w i n g : 

MThank you f o r your o p i n i o n contained in your 
l e t t e r dated February 7, 1958 In which you con
cl u d e that a male c i t i z e n who has been married 
but Is now div o r c e d and under the age of 21 
years i s not aut h o r i z e d to have h i s name changed 
pursuant to Sec t i o n 674.1 of the Code. 
"1 have learned however, th a t the f a c t s as I 

/.$ai*e them to you were not e x a c t l y c o r r e c t . The 
question which I should have submitted (although 
your o p i n i o n of February 7th w i l l be of great 
v a l u a In the f u t u r e ) ts t h l s i 
M'Can a male c i t i z e n who Is married and under 
the age of 21 years have h i s name changed as 
provided In Section 674.1 o f the 1954 Code?' 
"On the b a s i s of your o p i n i o n of February 7 t h , 
I presume your answer w i l l be In the a f f l r m a -

_ t i v e as Section 674.1 uses the term M a j o r i t y 
and t h e r e f o r e S e c t i o n 599.1 would confer the 
st a t u s of m a j o r i t y upon a minor who i s now 
l e g a l l y married. 
"In short the f a c t s are the same as those con
t a i n e d in my l e t t e r of February 6th except f o r 
the f a c t the person who d e s i r e s t o have h i s 
name changed has not been d i v o r c e d . 
"This o v e r s i g h t was s t r i c t l y an e r r o r on my 
pa r t and I wish to ap o l o g i z e f o r p u t t i n g you t o 
t h i s a d d i t i o n a l t r o u b l e . " 

5f- 5 - / 
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In r e p l y thereto I advise as f o l l o w s . The answer to 
your question Is tn the negative. My reason t h e r e f o r l i e s In 
the s t a t u t e to which you r e f e r . S e c t i o n 674.1, Code 1954. This 
s t a t u t e provides the f o l l o w i n g : 

"Who a u t h o r i z e d . Any person, under no c i v i l 
d i s a b i I i t i e s , who has a t t a i n e d h i s or her 
m a j o r i t y and i s unmarried, i f a female, de
s i r i n g to change h i s o r her name, may do so 
as provided in t h i s chapter." 
The s t a t u t e as you w i l l note Is a v a i l a b l e to any person 

under no c l v l 1 d l s a b l 1 1 t y . A c i v i l d i s a b i l i t y i s a d i s q u a l i f i 
c a t i o n created by law rendering a person Incapable of doing c e r -
t a i n a c t s or t h i n g s , i n g a l I s v. Campbel1, 24 Pac. 904 (Ore.) 
A married person under twenty-one years of age U under such 
d i s a b i l i t y i n that he cannot vote. The C o n s t i t u t i o n r e s t r i c t s 
v o t i n g to c i t i z e n s who have a t t a i n e d the age of twenty-one. 
A r t i c l e I I , S e c t i o n 1, provides,the f o l l o w i n g : 

" E l e c t o r s . S e c t i o n l . Every male c i t i z e n 
of the United S t a t e s , of the age of twenty-
one years, who s h a l l have been a r e s i d e n t of 
t h i s S t ate s i x months next preceding the 
e l e c t i o n , and of the County In which he claims 
h i s vote s i x t y days, s h a l l be e n t i t l e d to vote 
at a l1 e l e c t i o n s which are now o r h e r e a f t e r 
may be aut h o r i s e d by law." 

Very t r u l y yours. 

OSCAR STRAUSS % 
F i r s t A s s i s t a n t Attorney Genera 

0S:MKB 



Mr. Carl Hendrickson, J r . 
A s s i s t a n t t l n n County Attorney 
Cedar Rapids, Iowa 
Dear Mr. Hendrlckson: 

Your l e t t e r requesting an o p i n i o n on the ( n t e r p r e t a * 
t l o n of Section 599.1 of the 1954 Code of Iowa has been handed 
to me f o r answer. More s p e c i f i c a l l y your question Is s t a t e d 
In t h i s manner? 

"Does Se c t i o n 599.1 d e f i n e m a j o r i t y f o r pur» 
poses of c r i m i n a l p r o s e c u t i o n under Se c t i o n 
124.20, 1954 Code of Iowa?" 
You have p r e v i o u s l y been f u r n i s h e d w i t h copy of an 

o p i n i o n from t h i s o f f i c e dated May 17, 1957, which discusses 
t h i s q u e s t i o n . I b e l i e v e you are a l s o f a m i l i a r w i t h the case 
of jClty o f pes Moines v. Relsman which considered an ordinance 
passed by the C i t y of bes Moines p r o h i b i t i n g persons under the 
age of twenty-one years from f r e q u e n t i n g a tavern. 

S e c t i o n 124.20 of the 1954 Code of Iowa uses, the word 
"minor" In at l e a s t f i v e p l a c e s , i t would be our o p i n i o n that 
unless there i s other l e g i s l a t i o n by a c i t y or town f u r t h e r 
l i m i t i n g the s a l e of beer, t h a t S e c t i o n 599*1 would c o r r e c t l y 
d e f i n e m a j o r i t y . You mUst bear In mind, however, that under 
the Relsman case the Supreme Court of our s t a t e upheld the 
v a l i d i t y of en ordinance which s t a t e d , " I t s h a l l be unlawful 
f o r a person under twenty-one years of age to be In, or f o r 
any person to permit a person under the age of twenty-one years 
to be In, a place where beer Is s o l d unless the major p o r t i o n 
of t|e business conducted by the£|^mlt holder Is other than 
the sale of beer and the s a l e of beer Is merely i n c i d e n t a l 
t h e r e t o . " 

i t Is t h e r e f o r e our o p i n i o n that S e c t i o n 599*1 of the 
1954 Code of Iowa defines m a j o r i t y f o r the purpose of S e c t i o n 
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124.20 unless f u r t h e r l i m i t e d 
l a t J o n . 
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or m o d i f i e d by municipal l e g l s 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 



Hen, Herschel C. Loveless 
Governor of low* 
B u i l d i n g 
My dear Governori 

T h i s w i l l acknowledge r e c e i p t of yours of the 17th u l t 
In which you submitted the f o l l o w i n g ] 

" I n your l e t t e r of February 3 to Mr. Bruce F, 
S t i l e s , D i r e c t o r , State Conservation Commission, 
you d i s q u a l i f i e d the Attorney General to repre
sent the Conservation Commission In en eppeal 
o f Natural Resources C o u n c i l ' s DeteralnetIons 
Nos. 2, 3 end k, Maple R i v e r I r r i g a t i o n * c i t i n g 
a u t h o r i t y of State v. e x e c u t i v e C o u n c i l . 207 
Iowa 923. 
" A f t e r c a r e f u l reading of the case c i t e d , I 
r e s p e c t f u l l y request en o p i n i o n on the f o l l o w * 
Ing q u e s t i o n : 
"'Would the appointment of an attorney by the 
Executive Council to represent one agency of the 
e x e c u t i v e branch against another branch over* 
ccrae the " c o n f l i c t of i n t e r e s t " o b s t a c l e on the 
b a s i s of which the Attorney General has d i e -
qua I If led h i m s e l f ? ' 

" I f I read c o r r e c t l y . S e c t i o n T h i r t e e n P o i n t 
Seven J1J.7)# Code of Iowa, 1954, the Executive 
Council Is a u t h o r i z e d to employ counsel to pro
t e c t the i n t e r e s t s of the s t a t e . Mr. S t i l e s ' 
request f o r appointment of counsel Is f o r 
the purpose of c h a l l e n g i n g the determinations of 
cnothor agency of the e x e c u t i v e branch. Is 
there a presumption to be atade that one agency 

. of the executive branch of government represents 
' s t a t e I n t e r e s t ' , w h i l e another does not? In 
other words, under the g e n e r a l l y accepted p r l n -
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c l p l a that I t Is tho f u n c t i o n of the execu* 
t l v e branch to administer the lews of the s t a t e , 
r s t h c r than to challenge then, may one agency 
of that branch (the E x e c u t i v e C o u n c i l ) employ 
at t o r n e y s f o r another agency ( t h e Conservation 
€&33lssicn) to ch a l l e n g e the determinations of 
& tfolro* agency (the N a t u r a l Resources C o u n c i l ) * " 
Im r e p l y t h e r e t o I a d v i s e as f o t l c & s * In view o f tho 

sl&2®tlca e x h i b i t e d f o l l e t t i n g , t f i n d I t usmosessery t o md@r» 

tfi!:s aicz?zr to the s p e c i f i c q u e s t i o n asked. A re c o r d o f tho 
Sts&Joct matter under d i s c u s s i o n d i s c l o s e s the f o l l o w i n g s l t u a * 
t l c n i t h a t a p p l i c a t i o n f o r p a r o l t s Hos. 2, 5 end k for I r r i g a 
t i o n purposes having been made t o the Water Coevalssloner, the 
Conservation Cossalsslon appeared In o p p o s i t i o n to the g r e e t i n g 
of thoso p e r a l t s * The Water Ccasatosloner having granted tho 
caJd psycslts, the Conservation Comal s i loft •e^pealfjd tho doolslost 
t o tfts Statural Rosourcet C o u n c i l • Tho hoar l a g of tho Katurat 

:&«g$yr«09 Council upon those appeals has boen poat^osod yp©» tho 
e x p l i c a t i o n of the Conservation CcssatssIon upon the grounds 
•fch@t the Conservation Comal t s l o a had not hod a s u f f i c i e n t oppor
t u n i t y t o secure counsel to appQ&r In I t s b e h a l f * 

I t w i l l thus bo seen t h a t the Conservation Corral sales* not 
o&l y a p a r t y t o t h i s a d n l n l s t r a t l v e proceeding but ©leo 
m Icv®d p a r t y * In so doing tho Conservation Ccssalssloa 

a c t i n g under a u t h o r i t y . o f Chapter *55A as asendad by Ch^« 
%& t§$9 A c t s o f tho 57th General Assosbly. S e c t i o n 455A.I o f 
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the foregoing Act defines person as follows: 

" 'Person' means any natural person, firm, partnership, association, corporation, 
state of Iowa, any agency of the state, municipal corporation, political subdivision 
of the state o f Iowa, legal entity, drainage district, levee district, public body, or 
other district or units maintained or to be constructed by assessments, or the 
petitioners of a proceeding pending in any court of the state effecting the subject 
matter of this chapter." 

The Conservation Commission as an agency o f the State is a person authorized to appear 
and present evidence. See Section 455A.19(4), Code 1958. And having so appeared it became a 
party and as the record shows a party aggrieved. As such, the Attorney General having declared 
his disqualification to act in the proceeding (see letter dated February 3, 1958), the statute, 
Section 13.3, Code 1958, becomes operative and the Executive Council shall properly appoint 
counsel to appear in the appeal herein involved for the Conservation Commission, an agency of 
the State of Iowa. 

Very truly yours, 

N O R M A N A . E R B E 
Attorney General of Iowa 



March 10. 1958 

Mr. Richard H. Wright 
Davis County Attorney 
B l o o m f i e l d , Iowa 
Dear S i r s 

T h i s w i l l acknowledge r e c e i p t of yours of the 26th u l t . 
In which you submitted the f o l l o w i n g ! 

" I submit herewith request f o r formal attorney 
general's o p i n i o n w i t h regard to a s p e c i f i c 
a p p l i c a t i o n of Chapter 66 of the Acts of t h e , 
57th General Assembly. 
"The f a c t u a l circumstances causing the request 
f o r I n t e r p r e t a t i o n are as f o l l o w s s 
"Cleveland Township Is a v o t i n g p r e c i n c t w i t h i n 
Davis County, iowa. G e o g r a p h i c a l l y , Cleveland 
Township completely surrounds B l o o m f i e l d Town
s h i p w i t h i n which i s located the C i t y of Bloom
f i e l d and of course the County Courthouse. 
There are no towns or s u i t a b l e v o t i n g f a c i l i t i e s 
In or w i t h i n the t e r r i t o r i a l l i m i t s of Cleveland 
Township. For a great many years the v o t e r s of 
Cleveland Township have voted In the County 
Courthouse which of course i s o u t s i d e the t e r r i 
t o r i a l l i m i t s of Cleveland Township, i t Is u n i 
v e r s a l l y agreed among the v o t e r s of Cleveland # * 
Township that I t would be best that If the p o l 
l i n g p l a c e f o r Cleveland Township were to be 
designated o u t s i d e the t e r r i t o r i a l l i m i t s of 
C l e v e l a n d Township* 

"Chapter 66 of the A c t s of the 57th General Assem
b l y Is as f o l l o w s t 
" S e c t i o n 1. Chapter f o r t y - n i n e (49), Code 1954, 
i s amended by adding the f o l l o w i n g new sect i o n i 
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" • I f a p e t i t i o n be f i l e d w i t h the county super
v i s o r s n i n e t y (90) days before any primary, general 
or s p e c i a l e l e c t i o n s t a t i n g that there Is no s u i t 
a b l e or adequate p o l l i n g p l a c e w i t h i n a township 
c o n s t i t u t i n g a v o t i n g p r e c i n c t and that I t Is de
s i r a b l e and to the i n t e r e s t of the v o t e r s of such 
township v o t i n g p r e c i n c t that a v o t i n g place 
t h e r e f o r e be designated o u t s i d e the t e r r i t o r i a l 
l i m i t s of such township p r e c i n c t , the board of 
s u p e r v i s o r s s h a l l f i x as a p o l l i n g place f o r such 
township p r e c i n c t , such p o l l i n g place o u t s i d e 
the township p r e c i n c t as the board deems most con
venient to the e l e c t o r s of the township p r e c i n c t . 
Such p e t i t i o n must be signed by v o t e r s of the 
p r e c i n c t exceeding In number one-half (£) the 
t o t a l number of votes c a s t In the township pre
c i n c t f o r the o f f i c e of governor at the l a s t 
preceding general e l e c t i o n . ' 

"Approved A p r i l 17. 1957. 
"A copy of the p e t i t i o n which i s p r e s e n t l y 
being c i r c u l a t e d i s hereto attached, marked 
E x h i b i t 'A1 and by t h i s r eference t h e r e t o Is 
hereby incorporated. 
"My questions are as f o l l o w s : 
" 1 . Does Chapter 66, Acts of the 57th General 
Assembly a u t h o r i z e or permit the v o t e r s , by proper 
p e t i t i o n and by proper d e s i g n a t i o n to have designated 
a place f o r v o t i n g o u t s i d e the t e r r i t o r i a l l i m i t s 
of t h e i r township which w i l l continue from one 
primary, general or s p e c i a l e l e c t i o n and u n t i l r e 
voked or re-designated? * 
" i n other words, If the v o t e r s o b t a i n a d e s i g 
n a t i o n o u t s i d e the t e r r i t o r i a l l i m i t s of t h e i r 
township f o r v o t i n g in the June 2nd primary e l e c 
t i o n , w i l l i t be necessary that they r e - c i r c u l a t e 
p e t i t i o n s and have a new d e s i g n a t i o n f o r the 
general e l e c t i o n to be h e l d November kl 

"2. Provided i t Is lawful to have a d e s i g n a t i o n 
c o n t i n u e , i s the language contained In the w i t h i n 
p e t i t i o n s u f f i c i e n t t o accomplish t h a t purpose? 
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"Other c o n s i d e r a t i o n s Involved are the f a c t that 
f o r a great many years C l e v e l a n d Township has always 
voted in B l o o m f i e l d Township and It i s a matter 
of convenience. Inconvenience or otherwise which 
would n e c e s s a r i l y be r e q u i r e d i f they were r e q u i r e d 
to vote in t h e i r own township. A l s o there would 
be c o n s i d e r a b l e expense connected w i t h the o b t a i n 
ing of a p l a c e , e l e c t r i c i t y , heat and other essen
t i a l s w i t h i n Cleveland Township to hold the e l e c 
t i o n . 

"Pursuant to a telephone c o n v e r s a t i o n with Mr. 
Strauss of your department, I have recommended to 
the people concerned t h a t the p e t i t i o n be c i r c u 
l a t e d and signed in order that a d e s i g n a t i o n f o r 
the June 2nd primary could be obtained. The 90 
day f i l i n g requirement r e q u i r e s that t h i s beac-
complished immediately. A l s o to be considered i s 
the f a c t that i f a new d e s i g n a t i o n would be neces
sary f o r the November general e l e c t i o n , then that 
p e t i t i o n should be prepared s u f f i c i e n t l y i n ad
vance so that s i g n e r s could be obtained at the 
time the e l e c t i o n Is h e l d to avoid the n e c e s s i t y 
o f t h e i r c o n t a c t i n g each I n d i v i d u a l s e p a r a t e l y . 

"Your very e a r l y c o n s i d e r a t i o n of t h i s matter w i l l 
be very s i n c e r e l y a p p r e c i a t e d . " 
in r e p l y t h e r e t o I a d v i s e as f o l l o w s . 
1. The c l e a r language of the s t a t u t e quoted J u s t i f i e s 

the c o n c l u s i o n that a p o l l i n g p l a c e f i x e d o u t s i d e the township 
pursuant to a v a l i d p e t i t i o n f i l e d under t h i s s t a t u t e Is a 
s t a b i l i z e d v o t i n g place f o r the s p e c i a l , primary or general 
e l e c t i o n t o be held n i n e t y days or more a f t e r the f i l i n g of the 
p e t i t i o n . Such p o l l i n g p l a c e s h a l l e x i s t o n l y f o r that p a r t i - J 
c u l a r primary, general o r s p e c i a l e l e c t i o n . I t s use f o r any 
o t h e r primary, general o r s p e c i a l e l e c t i o n w i l l be dependent 
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upon a new p e t i t i o n asking f o r the f i x i n g as a p o l l i n g p l a c e 
f o r a subsequent primary, general or s p e c i a l e l e c t i o n . 

2. In view of the answer to your question #1, the question 
whether the form of p e t i t i o n submitted i s s u f f i c i e n t to J u s t i f y 
a continuance of the designated p o l l i n g p l a c e Is moot. However, 
I t Is to be s a i d that the p e t i t i o n submitted Is s u f f i c i e n t t o 
a u t h o r i z e a c t i o n under the quoted s t a t u t e by the Board of Super
v i s o r s f o r a p o l l i n g p lace f o r a primary e l e c t i o n to be h e l d 
subsequent and n i n e t y days o r more a f t e r the f i l i n g of the 
p e t i t i o n . The p e t i t i o n to continue the designated p o l l i n g p l a c e 
u n t i l revoked by subsequent p e t i t i o n having no s t a t u t o r y b a s i s 

KHVW i s regarded as surplusage* 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSjMKB 



d^oAjrr Howe 

March 12, 1958 

Mr. Will ( a m G. Klotzbach 
Buchanan County Attorney 
Independence, Iowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 6th Inst. 
In which you submitted the f o l l o w i n g : 

"The Board of Supervisors were r e c e n t l y r e 
quested by the nephew and brother of a re s i d e n t 
of Buchanan County f o r h i s admission to the 
County Home. The person Involved had l i v e d 
w i t h h i s parents f o r a number of years, and 
r e c e n t l y , f o l l o w i n g the death of both parents, 
other members of the f a m i l y d e s i r e d to have 
him placed in the County Home f o r c u s t o d i a l 
care. The I n d i v i d u a l i s not married and does 
not have any c h i l d r e n . H is f a t h e r ' s w i l l pro
vided that he was to e i t h e r get a $2,000.00 
lump sum, or to be paid $300.00 a year from 
the f a t h e r ' s e s t a t e f o r h i s care and keep. 
Another member of the f a m i l y o f f e r e d at one 
time to pay the cost of ma i n t a i n i n g the r e l a 
t i v e in the County Home. Our p a r t i c u l a r ques
t i o n , Is whether or not a Board of Supervisors 
must accept a person at the County Home, inas
much as i t would appear that If the r e l a t i v e 
p a i d the cost of support at the County Home 
the County would be competing w i t h l o c a l 
n u r s i n g homes. I have t e n t a t i v e l y advised 
our Board not to accept t h i s person, but 
rat h e r l e t the a p p l i c a n t s e s t a b l i s h t h e i r 
r i g h t s to have tho I n d i v i d u a l placed In the 
home. The party In question has never been 
adjudicated insane by a commission or D i s t r i c t 
Court. Any a s s i s t a n c e t h a t you can f u r n i s h In 
regard to whether or not the Board must accept 
a p p l i c a t i o n made on behalf of t h i s man would be 
g r e a t l y a p p reciated." 
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In r e p l y thereto I would adv i s e you that under the c i r 
cumstances s e t f o r t h In your l e t t e r , the f o l l o w i n g from an 
o p i n i o n M t h i s Department appearing In the Report of the A t t o r 
ney General f o r 1946 at page 79 Is c o n t r o l l i n g , t o - w i t : "This 
would lead us to b e l i e v e that In order to be e l i g i b l e f o r admis 
s i o n to the County Home, a person must be a 'poor person* as 
d e f i n e d by Section 3828.fiS." A copy of t h i s o p i n i o n Is en-
c l o s e d . Section 3828.073 Is now Sec. 252.1, Code 1954. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 
Enc. 



March 12, 1958 

Mr. Robert N. Johnson 
Lee County Attorney 
6l5£ Seventh Street 
F o rt Madison, Iowa 
Dear Sir» 

Receipt i s acknowledged of your l e t t e r of March 6 as f o l l o w s : 
"The various f i r e a s s o c i a t i o n s i n r u r a l Lee County have 
asked the question of whether township f i r e p r o t e c t i o n 
funds could be used to purchase road numbers and num
bers for residences for the purpose of b l o c k i n g out 
t h e i r f i r e p r o t e c t i o n area for quicker f i r e s e r v i c e . 
The cost of the p l a t e s would run about $1.25 each. Their 
plan i s to make the numbering of farm dwellings and/or 
b u i l d i n g s plated i n the same manner as towns. Each road 
or s ide road would be given a l e t t e r i d e n t i f i c a t i o n and 
each set of b u i l d i n g s along that road would be given con* 
s e c u t i v e numbers. Then when an alarm came i n the one 
c a l l i n g could designate h i s residence by a road l e t t e r 
and house or b u i l d i n g number. Both the road l e t t e r and 
number would appear on a metal s i an posted along the road 
i n f r o n t of the b u i l d i n g so that I f a f i r e would be d i s 
covered by a stranger he would have no d i f f i c u l t y i n i n 
forming the f i r e company of the exact address of the f i r e . 
"Of course, t h i s use of tax monies, i f permitted, would 
come under the a u t h o r i t y of S e c t i o n 359**+2. It occurs to 
me t h a t , and I have given as my temporary o p i n i o n , that 
the t r u s t e e s of the various townships could a l l o c a t e t h e i r 
money for that purpose under ^maintain. • .equipment?* or 
• f u r n i s h s e r v i c e * . The quotations are taken from that sec
t i o n . I would appreciate your e a r l y o p i n i o n . " 
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S e c t i o n 359»l*2 to which your l e t t e r r e f e r s provides as f o l 
lows: 

" A u t h o r i z a t i o n . The township t r u s t e e s of any township 
may purchase, own, rent, or maintain f i r e apparatus or 
equipment and provide housing f o r same and f u r n i s h ser
v i c e s i n the e x t i n g u i s h i n g of f i r e s in said township, 
independently or j o i n t l y with any a d j o i n i n g township or 
townships, l i k e w i s e authorized as herein provided, or 
with any c i t y or town." 

The answer to your question appears to be p r i m a r i l y one of 
f a c t . In other words, i f the numbering system i s i n f a c t so r e 
l a t e d to the township f i r e - p r o t e c t i o n system as to be e s s e n t i a l to 
the e f f i c i e n t combating of f i r e a , then that r e l a t i o n s h i p could 
w e l l c l a s s i f y the number p l a t e s as "equipment" and the act of f u r 
n i s h i n g them " s e r v i c e s " w i t h i n the meaning of the s t a t u t e . Whether 
such reasonable r e l a t i o n s h i p e x i s t s must, however, be determined 
l o c a l l y i n each case. From your l e t t e r i t would seem that you have 
determined i t does e x i s t in the s p e c i f i c example under c o n s i d e r a t i o n . 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA»md 

( 



Mr* Lee R« &att© 
Adams County Attorney 
407 Seventh Street 
Corning* Iowa 
Dear S i r ) 

Receipt i© acknowledged of the f o l l o w i n g questionnaire from 
your o f f i c e s 

"1. At the e l e c t i o n to approve a proposed community 
school d i s t r i c t as above deaoribed, how many vo t i n g 
place© are required and how many judges are to be ap
pointed by the County Superintendent? 
"2» Are c l e r k s a l s o appointed f o r the e l e c t i o n and i f 
so, how many? 
" 3 . fhat U the form of the b a l l o t to be used? 
o l f . $here an area included w i t h i n the boundaries of the 
proposed new school d i s t r i c t i s only part of an e x i s t i n g 
school d i s t r i c t and i s unimproved and unoccupied land, 
who i s e l i g i b l e to vote from that d i s t r i c t ? 
°5» I f no person i s e l i g i b l e to vote from a p a r t i c u l a r 
a r ea, or i f no e l i g i b l e voter from an area appears and 
votes at the e l e c t i o n , how i s that d i s t r i c t counted i n 
determining whether or not tho p r o p o s i t i o n has c a r r i e d 
i n 7% of the e f f e c t e d d i a t r i e t s ? 
"6. At the e l e c t i o n , i s the time of opening and c l o s i n g 
the p o l l s , the oath o f judges and c l e r k s and other me
chanics thereof c o n t r o l l e d by Chapter 277, Code o f 195^?" 

The answers to your questions are furnished i n the most part 
by the s t a t u t e s and are as f o l l o w s * 

1. Number of v o t i n a p l a c e s — a e e S e c t i o n 275.20, Code 1958 
Ch* 129, a§5, 6j eh, 130, 17.) 

7 
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2. There Is no s t a t u t o r y p r o v i s i o n r e l a t i n g to the appoint
ment of c l e r k s . Presumably one of the judges f u n c t i o n s as such* 

3 . Farm of b a l l o t . See Sectione **9.**3 to **9«M;. Also see 
WffUMfifrUfl. y* my9 189 Iowa 556, 178 N*f. 9*0, 

*f. In general, i f there are no q u a l i f i e d v o t e r s , i t l o g i c a l l y 
f o l l o w s that no one votes. See. however. Section 275»20. supra, 
f o r c e r t a i n types of d i s t r i c t s i n which the e n t i r e d i s t r i c t rather 
than merely included p o r t i o n s vote on the r e o r g a n i z a t i o n p r o p o s i t i o n . 

5. t f no votea are c a s t , i t f o l l o w s that the p r o p o s i t i o n f a i l s 
to c a r r y f o r the obvioua reason that there i s nothing to c a r r y i t . 

6. Y©s» 
Very t r u l y yours, 

LCAjrad 
LEONARD C, ABELS 
A s s i s t a n t Attorney General 
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March 11, 1958 

Mr, Samuel 0. Erhardt 
Wapello County Attorney 
Court House 
Ottumwa, Iowa 
Dear S i r s 

Receipt i s acknowledged of your l e t t e r of Maroh h as f o l l o w s * 
"Herman <J. Schaefer. attorney for the C i t y of Ottumwa, 
and Hal P. Beck, attorney f o r the Municipal Water Works, 
have requested an attorney general's opinion i n regard 
to the f o l l o w i n g ! 
"1. In complying with the requirement of Section 397*29, 
Code of Iowa 195*+, may the question be submitted as pro
vided by Section 297*31, Code of Iowa read as f o l 
lows? 
" ' S h a l l the C i t y of Ottumwa, Iowa, plaoe the management 
and c o n t r o l of i t s sewage d i s p o s a l plant i n the hands of 
the Water Works Board of Trustees,' 
thus enabling one board to c a r r y on both operations? 
" 2 . Assuming the answer to Question 1 i s negative, then 
i s there any incompatabi 1ity i n having the Water Works 
Board members a l s o serve as the sewage d i s p o s a l plant 
board members? 
"3* Does the s t a t u t e contemplate a sewage d i s p o s a l plant 
board assuming management and c o n t r o l of the e n t i r e s a n i 
t a r y system or i s t h e i r a u t h o r i t y l i m i t e d to the operation 
o-f the sewage pla n t alone?* 
The questions submitted do not appear to r e l a t e to the d u t i e s 

of your o f f i c e or that of any member of the l e g i s l a t u r e or s t a t e 
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o f f i c e r and are, t h e r e f o r e , not p r o p e r l y subject to opinion of t h i s 
o f f i c e . See Section 13.2(4), Code of iowa. 

However, i t appears that the questions you submit are answered 
d i r e c t l y , without n e c e s s i t y f o r o p i n i o n , by other p r o v i s i o n s of the 
Chapter of the Code c o n t a i n i n g the two sections to which your l e t -
t e r r e f e r s . 

1. In connection with your f i r s t question your a t t e n t i o n i s 
i n v i t e d to the p r o v i s i o n s of Section 397*32, h e r e i n a f t e r set f o r t h 
and underscored i n p e r t i n e n t p a r t i 

" I f the m a j o r i t y of votes cast at such e l e c t i o n are in favor 
of p l a c i n g the management and c o n t r o l of any or a l ^ of the 
s a i d u t i l i t i e s i n the hands of t r u s t e e s , the mayor s h a l l , 
w i t h i n , ten days of such e l e c t i o n , appoint £ board of three 
t r u s t e e s . . ." (Emphasis supplied) 
2. Assuming Section 397*29 means what i t says, with p a r t i c u 

l a r reference to the p o r t i o n s hereinabove underscored, your second 
question i s thereby e l i m i n a t e d . 

3« Assuming that the word " p l a n t " as used i n Section 397*29 
c a r r i e s the same connotation with reference to the words "sewage 
d i s p o s a l " as does the word " p l a n t " as used i n the same secti o n i n 
connection with the word "heating", then the scope of the word 
" p l a n t " i s defined and the answer to your t h i r d question seems f u r 
nished by Section 397*1 which appears to include w i t h i n the terms 
" p l a n t " or "work3"1 

"• . . a l l the necessary r e s e r v o i r s , mains, f i l t e r s , streams, 
trenches, p i p e s , d r a i n s , p o l e s , w i r e s , burners, machinery, 
apparatus, ar^d other r e q t ^ i s i t e s of said works or p jaunts. . ." 

The thought occurs that a sewage d i s p o s a l works would be l a c k i n g i n 
" r e q u i s i t e s " were i t to e x i s t i n the absence of a s a n i t a r y c o l l e c 
t i o n system of pipes, sewers, e t c . 

Although I expressly r e f r a i n from expressing any opinion of 
t h i s o f f i c e in connection with the question submitted, t t r u s t the 
foregoing references and remarks may be of some a s s i s t a n c e to your 
c i t y attorney i n f o r m u l a t i n g h i s own o p i n i o n . 

Very t r u l y yours, 

LCAsmd 
LEONARD C. ABELS 
A s s i s t a n t Attorney General 
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Mr. John H. Hoi ley 
B u t l e r County Attorney 
S h e l l Rock, Iowa 
Oear S i r : 

This w i l l acknowledge your l e t t e r wherein you request 
an o p i n i o n on the f o l l o w i n g f a c t u a l s i t u a t i o n : 

Mrs. Jennie Boyd of S h e l l Rock, Iowa, died in the f a l l 
of 1954, l e a v i n g no spouse or c h i l d r e n s u r v i v i n g her. Her w i l l 
named Lloy d L. Gibson, president of the S h e l l Rock bank, as 
t r u s t e e f o r c e r t a i n purposes. 

The p e r t i n e n t p o r t i o n s of Mrs. Boyd's w i l l are quoted as 
fo11ows: 

"PAR. i l l . I give and bequeath unto Lloyd L. 
Gibson of S h e l l Rock, Iowa, the sum of f i v e 
hundred d o l l a r s ($500.00) in t r u s t , f o r the 
Methodist Episcopal Church of S h e l l Rock, Iowa, 
s a i d funds not to be used f o r m i n i s t e r ' s s a l a r y , 
but s o l e l y f o r the purpose of decora t i n g the 
I n t e r i o r of s a i d church when It Is needed. 
"PAR. V. In the event my s a i d husband, Hudson 
Boyd, does not s u r v i v e me, then Paragraph IV 
hereof Is to be v o i d . Then and In that event 
I d i r e c t that a l l of s a i d r e s t , residue and r e 
mainder of my property, wherever found or 
lo c a t e d , whether r e a l e s t a t e , mixed or personal 
property, be s o l d by my executor h e r e i n a f t e r 
named end the proceeds d i s t r i b u t e d as f o l l o w s , 
t o - w l t : 
"I g ive and bequeath s a i d funds to Lloyd L. 
Gibson of S h e l l Rock, Iowa, In t r u s t neverthe
l e s s , f o r the f o l l o w i n g uses and purposes, t o - w l t : 
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"I d i r e c t that s a i d funds be Invested by my 
s a i d t r u s t e e , or h i s successor, in good and 
safe i n t e r e s t bearing s e c u r i t i e s unti1 some 
p u b l i c minded group of people of S h e l l Rock, 
Iowa, or the Incorporated Town of S h e l l Rock, > 
Iowa, s h a l l acquire and convey untoi Lloyd L. 
Gibson, or h i s successor. In t r u s t , ' a s u i t a b l e 
s i t e f o r the c o n s t r u c t i o n of a community 
b u i l d i n g with f a c i l i t i e s f o r a l i b r a r y there
i n , and upon conveyance of s a i d b u i l d i n g s i t e 
to my s a i d t r u s t e e , i a u t h o r i z e * mooter and 
d i r e c t my s a i d t r u s t e e to cause to be erected 
a community b u i l d i n g w i t h f a c i l i t i e s f o r a 
l i b r a r y t h e r e i n , upon s a i d s i t e , In s a i d town 
of S h e l l Rock, snd to expend s a i d funds f o r 
s a i d community b u i l d i n g which s t r u c t u r e s h a l l 
be dedicated in the memory of Hudson Boyd and 
Jennie Boyd and s h a l l be known as the Boyd 
B u i l d i n g . When s a i d community b u i l d i n g Is com
p l e t e d i;,autho/ize, empower and d i r e c t that 
my tr u s t e e s h a l l convny s a i d r e a l e s t a t e upon 
which s a i d b u i l d i n g i s erected to the Incor-. 
porated ccnvn of S h a l l Rock, Iowa, subject to 
the f o l l o w i n g c o n d i t i o n , t o * w i t : 

"The c o n d i t i o n of s a i d t r u s t being that In 
the event the people of the town of S h e l l Rock, 
iowa, or some group thereof, or the Incorporated 
town of S h e l l Hock, Iowa, s h a l l f a i l to provide 
and convey to my s a i d t r u s t e e , or h i s successor, 
a s u i t a b l e s i t e f o r s a i d community b u i l d i n g 
w i t h i n f i v e years from and a f t e r my decease, 
then and in that event I d i r e c t thee the proceeds 
d e r i v e d from the s a l e of the property r e f e r r e d 
to In t h i s paragraph be turned over by my 
t r u s t e e to B u t l e r County, Iowa, f o r the Im
provement of Its County Home and to the Lutheran 
C h i l d r e n ' s Home, Waverly, Iowa, to be d i v i d e d 
between them in equal snares. However, s a i d 
c o n d i t i o n a l bequests to B u t l e r County, Iowa, 
and to the Lutheran C h i l d r e n ' s Home, Waverly, 
iowa, are to be vo i d and are to be given no f o r c e 

, and e f f e c t in the event^sald b u i l d i n g s i c e is 
acquired as herein provided." 
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The w i l l was o r i g i n a l l y executed on August 27, 1942, 
and on A p r i l 7, 1947, Mrs. Boyd executed a c o d i c i l to the w i l l , 
the p e r t i n e n t p a r t s of which are quoted as f o l l o w s : 

"Par. I. WHEREAS, Par. VI of my s a i d W i l l pro
vides as f o l l o w s , t o - w l t : 
"'In the event I d i e s e i z e d of the Northwest 
quarter of the Northeast Quarter of Section 
Tweofy-one, Township Ninety-one North, Range 
F l f t e d n West of the 5th P. M., in B u t l e r 
County, Iowa, I request t h a t my executor s h a l l 
g ive Elmer Kublank the f i r s t o p t i o n to pur
chase s a i d r e a l e s t a t e at a f a i r and reasonable 
p r i c e . 1 

"Now I hereby revoke s a i d Par. VI of my s a i d 
W i l l and t g i v e , devise and bequeath s a i d North
west quarter of the Northeast quarter of Sec
t i o n Twenty-one, Township Ninety-one North, 
Range F i f t e e n West of the 5th P. M. In B u t l e r 
County, Iowa, to Lloyd L. Gibson of S h e l l Rock, 
Iowa, in t r u s t f o r the f o l l o w i n g uses and pur
poses, t o - w l t : 
"I d i r e c t that my s a i d t r u s t e e or h i s succes
sor manage s a i d r e a l e s t a t e and c o l l e c t the rents 
and p r o f i t s therefrom and to pay the net Income 
therefrom annually to the S h e l l Rock Consolidated 
School f o r the b e n e f i t of music a c t i v i t i e s , f o r 
a period of twenty-five (25) years a f t e r the 
date of; my decease. At the end of s a i d twenty-
f i v e year p e r i o d , I a u t h o r i z e and d i r e c t my s a i d 
t r u s t e e or h i s successor to s e l l s a i d r e a l e s t a t e 
and deposit the proceeds from s a i d s a l e In a 
fund f o r the b e n e f i t of music a c t i v i t i e s In s a i d 
S h e l l Rock Consolidated School to be used as the 
d i r e c t o r s of s a i d school see f i t , f o r s a i d pur
pose. 

"Par. I I , WHEREAS, I have accumulated consider
able funds s i n c e the death of my husband, Hudson 
Boyd, and now wish to make a d d i t i o n a l p r o v i s i o n s 
f o r the Methodist Episcopal Church of S h e l l Rock, 
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Iowa, I t h e r e f o r e a u t h o r i z e and d i r e c t Lloyd L. 
Gibson, the executor appointed In my s a i d W i l l , 
t o purchase from the e s t a t e of my deceased hus
band, Hudson Boyd, the undivided one-half Interest 
In and to Lots 5b, 55, 56 and 57 In Wm. Adair's 
A d d i t i o n to the town of S h e l l Rock, Iowa, which 
r e a l e s t a t e I give and devtse unto Lloyd L. 
Gibson of S h e l l Rock, Iowa In t r u s t f o r the f o l 
lowing uses and purposes, t o - w l t : 

"I d i r e c t that my s a i d t r u s t e e s h a l l c o l l e c t 
the r e n t s , Income and p r o f i t therefrom and pay 
the annual net p r o f i t therefrom t o the Methodist 
Episcopal Church of S h e l l Rock Iowa f o r the 
p e r i o d of twenty years a f t e r the date of my de
cease; at the end of which p e r i o d of years 1 
d i r e c t that my t r u s t e e convey s a i d r e a l e s t a t e 
to s a i d Methodist Episcopal Church of S h e l l 
Rock, Iowa." 

The problem which the County Assessor and County Treasurer 
face has to do w i t h whether t h e r e e l and personal property In the 
hands of Lloyd Gibson, as t r u s t e e , Is exempt from t a x a t i o n under 

the p r o v i s i o n s of Section 427.1 of the Code. We should f t r s t 
look to the s t a t u t e s Involved h e r e i n : 

ukZ7.\ Exempt Ions. The f o l l o w i n g c l a s s e s of 
property shal1 not be tax£d: * * * 
"9. Property of r e l i g i o u s , l i t e r a r y , and 
c h a r i t a b l e s o c i e t i e s . A l l o r . -nds and b u i l d 
ings used by l i t e r a r y , s c i e n t i f i c , c h a r i t a b l e , 
benevolent, a g r i c u l t u r a l , and r e l i g i o u s I n s t i 
t u t i o n s and s o c i e t i e s s o l e l y f o r t h e i r appro
p r i a t e o b j e c t s , not exceeding three hundred 
twenty acres in extent and not leased or other
wise used with a view to pecuniary p r o f i t . A l l 
"deeds or leases by which such property i s held 
s h a l l be f i l e d f o r record before the property 
h e r e i n described s h a l l be o am i t t e d from the as
sessment. 
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"10 Personal property of I n s t i t u t i o n s and 
students. Moneys and c r e d i t s belonging e x c l u 
s i v e l y to the i n s t i t u t i o n s named in subsections 
7, 8 and 9 end devoted s o l e l y t o s u s t a i n i n g them, 
but not exceeding i n amount or income the amount 
pr e s c r i b e d by t h e i r c h a r t e r s o r a r t i c l e s of In
c o r p o r a t i o n ; and the books, papers, p i c t u r e s , 
works of a r t , apparatus, and other personal 
property belonging to such I n s t i t u t i o n s and 
used s o l e l y f o r the purposes contemplated In 
s a i d subsdctlons and the l i k e property of 
students in such i n s t i t u t i o n s used f o r t h e i r 
education." 

In the f a c t s as given the property In the hands of the 
t r u s t e e i s : (1) $500 to be used to decorate the i n t e r i o r of the 
Methodist Episcopal Church, (2) C e r t a i n land, the rents and pro
f i t s from which, and a f t e r twenty-five years the proceeds from 
the s a l e of the land, to a school f o r the b e n e f i t of music ac
t i v i t i e s , (3) C e r t a i n l o t s , the rents and p r o f i t s from which, 
and a f t e r twenty-five years the proceeds from the s a l e of the 
l o t s , to a c e r t a i n church, (4) The residue of the estate to go 
to the town of S h e l l Rock f o r a community b u i l d i n g , upon the 
c o n d i t i o n s that the people of S h e l l Rock provide a s u i t a b l e 
s i t e f o r such a b u i l d i n g , and i f the c o n d i t i o n i s not f u l f i l l e d 
w i t h i n f i v e years a f t e r the death of the t e s t a t r i x then to a 
county home and a c h i l d r e n ' s home. 

There i s l i t t l e doubt that that the decoration of the 
Methodist Episcopal Church I n t e r i o r , music a c t i v i t i e s in a s h c o o l , 
the general use of the Methodist Episcopal Church, and a town 
community b u i l d i n g are r e l i g i o u s , l i t e r a r y and c h a r i t a b l e i n s t i 
t u t i o n s and s o c i e t i e s , and are s o l e l y f o r t h e i r appropriate ob
j e c t as contemplated by the s t a t u t e . There i s 1 i t t l e doubt but 



Mr. John J . Hoi ley - 6 - March 10, 1958 

that the u l t i m a t e r e c i p i e n t s of the bequest are those i n s t i t u 
t i o n s granted the exemption by the L e g i s l a t u r e . 

It Is the general r u l e of c o n s t r u c t i o n In Iowa that grants 
of immunity from t a x a t i o n and tax exemption s t a t u t e s are to be 
s t r i c t l y construed. 

/ Hale v. Iowa State Board of Assessment and Review, 
223 Iowa 321, 271 N. W, 163; 

/' Samuel son v. Horn, 221 Iowa 208, 265 N. W. 163; 
B J S S V . Polk County, 236 Iowa 398. 

Immunity from t a x a t i o n by the s t a t e w i l l not be recognized unless 
granted ; . i terms too ? l a l n to be mistaken. 

f Davenport National Bank v. M i t t e l b u s c h e r , 
8 C l r . Iowa, 15 F. 225; 

MorrU.v. Bentley, 150 Iowa 677, 130 N. W. 734. 
The r u l e In Iowa Is we l l e s t a b l i s h e d that " t a x a t i o n i s the r u l e ; 
exemption from t a x a t i o n , the exception." 

S e c u r i t y Savings Bank v. Connel 1, 193 Iowa f.64 
and 567, 200 N. W. 3 and 9, 36 A. L. R. 406; 
Wagner v. Board of Review, 232 Iowa 60; 
1946 Opinion of the Attorney General 211; 
1948 Opinion of the Attorney General 16$ 
1948 Opinion of the Attorney General 17s 
1943 Opinion of the Attorney General 20j 
1943 Opinion of the Attorney General 183; 
1952 Opinion of the Attorney General 79« 
In the Instant case, we have property given under a w i l l 

to a t r u s t e e to be used f o r c e r t a i n c h a r i t a b l e purposes. In the 
case of Rlne v. Wagner (1207), 135 Iowa 626, In which property 
was devised to a bishop In t r u s t to be used f o r "some c h a r i t y 
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according to h i s Judgment", the court h e l d that the exemption 
s t a t u t e had no a p p l i c a t i o n t o a devi s e to an I n d i v i d u a l In t r u s t 
f o r the b e n e f i t of a c h a r i t a b l e I n s t i t u t i o n . The court gave f o r 
i t s reasoning th3 f a c t that "the bishop Is not such an I n s t i t u t i o n 
as i s referred to in the s e c t i o n of the Code quoted * * 

A l a t e r Iowa case, Samuelson v. Horn, (1936) 221 Iowa 208, 
r e l y i n g on the Rine v. Wagner case, held that a devise of p|?pp-
e r t y to a t r u s t e e to be used f o r the a i d and b e n e f i t of the 
deserving poor and needy was not exempt from t a x a t i o n in the 
hands of the t r u s t e e , s i n c e the i n d i v i d u a l t r u s t e e was not an 
" I n s t i t u t i o n " under the s t a t u t e . 

Both the ins t a n t case and the two cases above c i t e d , 
Rine v. Wagner and Samuelson v. Horn, b r i n g f o r t h the question 
as t o whether or not a t r u s t e e q u a l i f i e s as an i n s t i t u t i o n . It 
appears w e l l s e t t l e d that a t r u s t e e i s not an i n s t i t u t i o n under 
the s t a t u t e , and that property held by an i n d i v i d u a l t r u s t e e Is 
not exempt from t a x a t i o n , even though the b e n e f i c i a r y of the 
t r u s t i s a l i t e r a r y , s c i e n t i f i c , c h a r i t a b l e , benevolent, a g r i 
c u l t u r a l , or r e l i g i o u s i n s t i t u t i o n , s i n c e the t r u s t e e h o l d i n g 
the property i s not an I n s t i t u t i o n . 

The f a c t that the u l t i m a t e use of the property i s by 
s p e c i f i c , e x i s t i n g i n s t i t u t i o n s , r ather than at the d i s c r e t i o n 
of the t r u s t e e as to the c h a r i t a b l e b e n e f i c i a r y , does not a l t e r 
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the s i t u a t i o n as the I n d i v i d u a l t r u s t e e does not q u a l i f y f o r 
the exemption given to the c h a r i t a b l e I n s t i t u t i o n s by the s t a t u t e , 
r e g a r d l e s s of the s p e c i f i c or general nature of the t r u s t bene-
f i c l a r y . 

Very t r u l y yours, 

O S C A R S T R A U S S 

F i r s t A s s i s t a n t Attorney General 

OStMKB 
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March l 8 , 1958 

Mr. O l i v e r P. Bennett 
Insurance Commissioner 
insuranoe Department of iowa 
L o c a l 
Dear S l r j 

Receipt i s acknowledged of your l a t t e r of March lk as f o l l o w s : 
"There have been several instances r e c e n t l y i n which 
i t i n e r a n t insurance agents lieeneed by the insurance 
commissioner have been a r r e s t e d f o r v i o l a t i o n o f town 
ordinances r e g u l a t i n g peddlers and s o l i c i t o r s * 
"although we ean r e a d i l y understand the resentment 
which might a r i s e i n a town when a eraw of insuranoe 
agents descends upon i t f o r a eoneentrated s o l i c i t a 
t i o n , yet a question a r i s e s as to whether or not i t i n 
erant peddler ordinances are a p p l i c a b l e i f these agents 
are properly l i c e n s e d by the State* 
"tfe have received i n q u i r i e s from several companies as 
to the soope and e f f e c t of our agent's l i c e n s e * we* 
therefore» wish te request your o p i n i o n eoneerning the 
f o l l o w i n g i n t e r r o g a t i o n * 
" I s an ordinance of a c i t y or town, r e q u i r i n g i t i n 
erant merchants, peddlers or s o l i c i t o r * to be l i c e n s e d 
by such c i t y or town* a p p l i c a b l e to an i t i n e r a n t i n 
surance agent duly l i c e n s e d by the Insuranoe Commis
sioner under the p r o v i s i o n s of Chapter 522, Cede of 
Iowa? 
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"For your information wo enclose a b r i e f prepared by 
an attorney representing one o f the companies i n 
volved* We would a p p r e c i a t e i t s r e t u r n a f t e r you are 
through with i t . * 
In a d d i t i o n to the b r i e f to which your l e t t e r r e f e r s you en

clo s e d a copy of the "Peddlers, S o l i c i t o r s , and Transient Mer
chants" Ordinance of the C i t y of Osage. Beth are returned herewith. 

Your question a c t u a l l y embodies two questions; f i r s t , does 
the act of o b t a i n i n g an insurance agent's l i c e n s e from the State 
Insuranoe Department exempt, the l i c e n s e e from the requirements of 
y a l H c * t y * n d t o w n ordinances r e g u l a t i n g the l o c a l t r a n s a c t i o n of 
business and p a r t i c u l a r l y from ordinances p e r t a i n i n g to the l i c e n s 
ing of peddlers? Second, are p e d d l e r s - l i c e n s e ordinances, as ap
p l i e d to door-to-door s o l i c i t a t i o n f o r and s a l e of insurance v a l i d 
and, s p e c i f i c a l l y , i s the ordinance of the C i t y of Oeage submitted 
with your l e t t e r v a l i d ? 

In answer to the f i r s t part o f your question, aa hereinabove 
analyzed, you are advised that l i c e n s i n g of insurance agents by 
your department i s governed by Se c t i o n s 522*1 to 522*5} Cede 1958* 
Examination of s a i d s e c t i o n s reveals no p r e v i s i o n exempting the 
holder of such l i c e n s e from anything* You are th e r e f o r e advised 
that l i c e n s e d insurance agents are subject to the p r o v i s i o n s of a l l 
v a l i d l o c a l ordinances i n fo r c e i n c i t i e s and towns where such 
agents c a r r y on t h e i r business whether they be b u i l d i n g , zoning, 
t r a f f i c , f i r e , s a f e t y - I n s p e c t i o n , or ether ordinances. 

With respect to the second p a r t of your question you are ad
vised t h a t d i s p u t e s which may a r i s e between an insurance agent l i 
censed by your department ( o r , f o r t h a t matter, not 1icensed by 
your department) and a c i t y or town In the matter o f enforcement of 
l o c a l ordinances i s net a matter r e l a t i n g to the d u t i e s e f your o f 
f i c e and, t h e r e f o r e , not proper subject f o r c o n s i d e r a t i o n i n an 
op i n i o n of t h i s o f f i c e under the p r o v i s i o n s of Se c t i o n 13.2(4-), Code 
1958* In ge n e r a l , v a l i d i t y o f c i t y o r town ordinances i s subject to 
the same t e s t s and requirements as r u l e s and r e g u l a t i o n s of o f f i c i a l 
boards and bodies* The t e s t s a r e i 

1. C o n s t i t u t i o n a l i t y 
2. S t a t u t o r y a u t h o r i s a t i o n 
3* Reasonableness* 
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Determination as to whether a given ordinance p r o v i d i n g f o r a 
l i c e n s e l a reasonable and v a l i d t a f o r the c o u r t s . See CJtv qf 
Cm\ftn,.y,». MftaVJ.nflkVt 213 iowa 1212, 2h0 N.W. 676. The proper 
source o f l e g a l adviee f o r a c i t y c o u n c i l i n determining the c l a s s 
of persons against whom i t s l i c e n s e ordinances are enforceable i s 
the c i t y attorney* The proper source of l e g a l advice f o r an i n 
surance agent against whom a c i t y seeks to enforce auch ordinance 
i s an attorney of h i s choice engaged i n the p r i v a t e p r a c t i c e of 
law* The u l t i m a t e d e c i s i o n , aa pointed out i n the Creston ease, 
supra, i s f o r the c o u r t s * 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA.md 
Enc* 
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Mr. Mark D. Buchhott 
F a y e t t e County Attorney 
West Union, Iowa 
Dear S i r : 

This Is t o acknowledge your l e t t e r and to confirm 
past conversations i n regard t o your Inquiry about f i l i n g 
a p e t i t i o n under s e c t i o n 232.5. 1954 Coda of Iowa. 

M Y understanding o f t h i s matter l a that the question 
ebout which you are concerned i s f i l i n g e p e t i t i o n In the 
county o f residence of the c h i l d , as opposed to the county 
where the crime was committed, In order t o have such person 
d e c l a r e d a delinquent w i t h i n the d e f i n i t i o n given i n Sec* 
t l o n 232.3, as amended by Chapter 113. A c t s o f the F i f t y 
Seventh General Assembly. 

S e c t i o n 232.5 Is set out i n p a r t below: 
" P e t i t i o n s , sworn to on Information and 

b e l i e f , s e t t i n g f o r t h the f a c t s which render 
a c h i l d , found In the county, dependent, neg
l e c t e d , o r delinquent wlthTn the meaning of 
t h i s chapter, may be f i l e d , without payment of 
f i l i n g f e e , w i t h the c l e r k o f the J u v e n i l e 
c o u r t , by any reputable r e s i d e n t o f the county, 
* * * * *.*• (Underscoring suppl led) 
On the b a s i s of the above underscored wording the s t a t 

ute, on I t s face, appears to provide the answer to your ques
t i o n . When the c h i l d I a found In the county end the p e t i t i o n 
I t f i l e d by a reputable r e s i d e n t o f the county, then the s t a t u 
t o r y requirement Is f u l f i l l e d . 

F u r t h e r examination shows that the nature of the a c t i o n 
r9n49ts I t not c r i m i n a l In nature. State v. Reed, 207 Iowa 557, 
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218 N.W. 609. In f a c t , a p e t i t i o n brought pursuant t o Sec-
t l o n 232.5, 1954 Code o f Iowa, was In e q u i t y In the case o f 
McKay v. Ru f f c o r n . 247 Iowa 195, 73 N.W. 2d 78. 

Thus, the o p i n i o n of t h i s o f f i c e 1$ that b a s i s f o r J u r i s 
d i c t i o n In the J u v e n i l e c o u r t e x i s t s when the s t a t u t o r y pro
cedure set out I n Chapter 232, 1954 Code o f Iowa, Is f o l l o w e d , 
and th a t the p e t i t i o n may be f i l e d In a county, other then the 
county where the crime was committed, when the c h i l d Is found 
In such other county and e p e t i t i o n Is f i l e d by a reputable 
r e s i d e n t t h e r e o f . 

Very t r u l y yours, 

HVF/fm HUGH V. FAULKNER 
A s s i s t a n t Attorney General 



March 19, 1958 

Mr. T. C. Poston 
Wayne County Attorney 
Corydon, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 12th 
Inst. In which you submitted: 

"Sections k to 13 i n c l u s i v e of Chapter 12 
of the 58th 6. A. enables a county to c r e a t e 
a County Conservation Board. Section 5 sets 
f o r t h the I n i t i a l procedure as f o l l o w s : 
"•Upon p e t i t i o n of 200 v o t e r s In any county 
to the board of s u p e r v i s o r s thereof, s a i d 
board s h a l l submit to the people of the 
county at the next r e g u l a r (primary or 
g e n e r a l , 57th G. A.) e l e c t i o n the question 
whether a county conservation board s h a l l 
be created as provided f o r In t h i s a c t . 1 

"We d i d , in t h i s county, o b t a i n over 200 
sign a t u r e s on a p e t i t i o n to the board of 
su p e r v i s o r s as r e q u i r e d , which was n o t a r i z e d 
on or about the 12th day of October, 1956. 
i t was then learned that the e l e c t i o n f o l 
lowed too c l o s e l y to a l l o w p u b l i c a t i o n , as 
r e q u i r e d by law, f o r four consecutive weeks 
and the p e t i t i o n s were then returned to the 
County Chamber of Commerce by the a u d i t o r and 
nothing was done. 
"The County Chamber of Commerce has again 
brought the s a i d p e t i t i o n w i t h the same s i g 
natures thereon to the a u d i t o r asking f o r an 
e l e c t i o n on the Issue In the coming primary 
e l e c t i o n . 
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"Before proceeding, the a u d i t o r wishes to 
know whether or not the p e t i t i o n and si g n a 
tures thereon are s t i l l v a l i d c o n s i d e r i n g 
the passage of time and the f a c t that there 
was a regular e l e c t i o n h e l d a f t e r the pre
s e n t a t i o n of the p e t i t i o n the f i r s t time, 
although i t was Impossible to c a r r y out the 
wishes of the p e t i t i o n e r s at that time." 
In r e p l y thereto I advise as f o l l o w s , i n my o p i n i o n 

t h i s p e t i t i o n Is s t i l l v a l i d f o r submission to the people. 
It seems that the e l e c t i o n at which submission to the people 
may be had Is an e l e c t i o n at which the p e t i t i o n may l a w f u l l y 
bev^feb&ltted. Based on the f a c t s set f o r t h In your l e t t e r and 
the foregoing r u l e , the 1958 Primary Is the next e l e c t i o n at 
which the question may be submitted to the people and the p e t i 
t i o n r e f e r r e d to i s v a l i d f o r that purpose. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 

( 



March 17, 1958 

Mr. Isadora Meyer 
Winneshiek County Attorney 
Decorah, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 14th Inst* 
in which you submitted the f o l l o w i n g : 

"A c i t i z e n of Winneshiek County f i l e d an 
a f f i d a v i t of candidacy f o r Constable w i t h 
the County A u d i t o r j then he d i e d . I b e l i e v e 
that h i s name should not go on the b a l l o t at 
the primary e l e c t i o n . Is there any procedure 
by which h i s name can be removed? H i s e s t a t e 
i s in probate and an Executor has been, or 
w i l l be, appointed. Of course, the b a l l o t s 
have not yet been p r i n t e d . 
"Your a t t e n t i o n i s c a l l e d to the Import of 
the Attorney General 1923 and 1924, page 162, 
which s t a t e s t h a t , 'There Is no p r o v i s i o n of 
the s t a t u t e a u t h o r i z i n g the removal yf the 
name of the deceased candidate from the o f 
f i c i a l b a l l o t at t h i s tlme». 
"In a d d i t i o n , the County Auditor has requested 
an o p i n i o n as to whether or not a prop e r l y 
executed a f f i d a v i t of candidacy f o r the p o s i 
t i o n of Supervisor can be withdrawn by the 
candidate who f i l e d the same before i t i s 
p r i n t e d on the b a l l o t . If so, how would 
t h i s be done? On the b a s i s of the above 
Attorney General's o p i n i o n , i t does not seem 
that t h i s can be done. 

" W i l l you and your s t a f f consider t h i s matter 
and advise?" 
In r e p l y thereto I advise as f o l l o w s . 
1. Insofar as the problem a r i s i n g out of the death of 

a candidate f o r constable a f t e r the f i l i n g of h i s a f f i d a v i t Is 
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concerned, I advise as f o l l o w s . Nomination f o r the o f f i c e of 
constable being one f i l l e d by the v o t e r s of a s u b d i v i s i o n of a 
county may be made by f i l i n g of the a f f i d a v i t required to be 
f i l e d by Se c t i o n 43.18. Se c t i o n 43.21 (2) provides: 

"Township or p r e c i n c t o f f i c e . The name of 
a candidate f o r an o f f i c e to be f i l l e d by the 
vot e r s of any s u b d i v i s i o n of a county, Includ
ing the o f f i c e of p a r t y committeeman, s h a l l be 
p r i n t e d on the o f f i c i a l primary b a l l o t of h i s 
pa r t y : 
»> * * * 

"2. i f the candidate f i l e s w i t h the county 
a u d i t o r , seventy days p r i o r to such primary« 
e l e c t i o n , h i s personal a f f i d a v i t as provided 
by s e c t i o n 43.18." 

Sec t i o n 43.18 e x h i b i t s the a f f i d a v i t to be f i l e d by a candidate. 
Note that the candidate d e c l a r e s t h e r e i n , "* * * that i f I am 
nominated and e l e c t e d I w i l l q u a l i f y as such o f f i c e r " . Obviously 
h i s death denies f u l f i l l m e n t of t h i s pledge. As r e l a t e d to the 
duty and power of the County A u d i t o r In the preparation of the 
o f f i c i a l b a l l o t I t i s to be s a i d t h a t the personal knowledge of 
the death of t h i s candidate when t r a n s l a t e d to the Audit o r In h i s 
o f f i c i a l c a p a c i t y , as i t may be by c e r t i f i c a t i o n of the death 
records of the County R e g i s t r a r , i s pro p e r l y w i t h i n the m i n i s t e r ! 
d u t i e s of the Au d i t o r . Such record could be attached to the 
a f f i d a v i t of the deceased and marked by the Audit o r as r e j e c t e d . 
This r e j e c t i o n and subsequent f a i l u r e to p r i n t the deceased candl 
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date's name on the b a l l o t would make unnecessary the a p p l i c a t i o n 
of t h i s r u l e of law. Quoting from the case of State v. F r e a r . 
128 N. W. 1068: 

"There i s a t h i r d c l a s s of cases, In which 
the votes were ca s t f o r a candidate known to 
be dead or d i s q u a l i f i e d or f o r a f i c t i t i o u s 
person. The great c u r r e n t of a u t h o r i t y Is 
to the e f f e c t that such b a l l o t s are I n e f f e c t u a l 
f o r any person, and cannot be counted In deter* 
mining, the r e s u l t of the e l e c t i o n . The E n g l i s h 
cases almost uniformly so h o l d . King v. Hawkins, 
10 East 211; King v. P a r r y , 14 f a s t 549i Gos-
l l n g v. Vely, 7 Q. B. Rep. 406;"Trench v. Nolan, 
2 Moak 711; Reg. v. Coak, 3 E l . & B l . 249; 
Rex v. Monday, 2 Cowp. 530j Rex v. F o x c r o f t , 
Burr. 1017. * * *" 

2. Insofar as the s i t u a t i o n a r i s i n g out of the proposed 
withdrawal of a p r o p e r l y executed a f f i d a v i t of a candidate f o r 
the p o s i t i o n of Supervisor i s concerned, I am of the o p i n i o n 
that t h i s Is c o n t r o l l e d by o p i n i o n of t h i s Department appearing 
In the Report of the Attorney General f o r 1925, 1926 at page 
346. There the question submitted was t h i s : "Can a candidate 
f o r a county o f f i c e such as Board of Supervisors withdraw h i s 
name and h i s candidacy at any time bedrest the Primary E l e c t i o n 
and h i s name be l e f t o f f the b a l l o t ? " In answer to t h i s the 
o p i n i o n s t a t e d : 

»* * * However, in the f o r e g o i n g d i s c u s s i o n of 
the question you have submitted we have only 
considered the r i g h t o f a candidate to withdraw 
a f t e r the e x p i r a t i o n of the time f o r f i l i n g 
nomination papers. We b e l i e v e that up to and 
i n c l u d i n g the l a s t day of f i l i n g the candidate 
may withdraw h i s a f f i d a v i t and thereby f o r f e i t 
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the r i g h t to have h i s name placed on the primary 
e l e c t i o n b a l l o t . A f t e r the e x p i r a t i o n of the 
perio d f o r f i l i n g p e t i t i o n s , however, a ca n d i 
date may not withdraw h i s name from the l i s t of 
candidates." 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 
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March 20, 1958 

Hon. John W. Carl sen 
State Representative 
C l i n t o n , iowa 
Dear S i r s 

This w i l l acknowledge yours of the 24th u l t . In which 
you submitted the f o l l o w i n g : 

" l have been contacted by c o n s t i t u e n t s with 
reference to the need of a c q u i r i n g a Peddlers 
License in c i t t e s and towns i n the State of 
Iowa. 
" I t would appear there are many n a t i o n a l l y 
known salesmen who s e l l t h e i r wares not from 
house to house but by appointment o n l y . 
"As an I l l u s t r a t i o n : 
"An i n d i v i d u a l Is s e l l i n g the 'American Edu
cator* In the St a t e of Iowa. He f i r s t con
t a c t s a prospect by telephone and at t h i s 
time arranges an appointment, when both of 
the parents are at home. The s e r v i c e s are 
i n t e r s t a t e , the salesman does not d e l i v e r the 
merchandise at the time of the purchase order. 
A down payment Is taken by the salesman. The 
books and s e r v i c e s are sent to the parents 
from the c e n t r a l o f f i c e s which are In Lake 
B l u f f , I l l i n o i s , and a l l payments other than 
the down payment are mailed to the c e n t r a l 
o f f i c e . A l l book p u b l i s h e r s Including the 
one f o r the 'American Educator' are members 
of the National R e g i s t r y which i s as s o c i a t e d 
w i t h the Be t t e r Business Bureau's and the 
Chambers of Commerce throughout the United 
S t a t e s . The salesman r e g i s t e r s w i t h the Cham
ber of Commerce in the C i t y of which they are 
working. This Is a must. 
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"I would appreciate your o p i n i o n as to the 
n e c e s s i t y of a c q u i r i n g a peddler's l i c e n s e 
in c i t i e s and towns in iowa f o r the s a l e of 
books as above d e s c r i b e d . " 
In r e p l y thereto I advise as f o l l o w s . Without e x h i b i t 

of the terms of a c i t y ordinance c o n t r o l l i n g peddling any con
c l u s i o n about the matter you submitted would be moot. However, 
although not exhaustive, research d i s c l o s e s the attached informa
t i o n about the s t a t u s of the law in the matter of peddlers In 
Iowa g e n e r a l l y . This does not include any study of the t r a n s i e n t 
merchant a c t , Chapter 77, Acts of the 56th General Assembly. 
These a u t h o r i t i e s may be h e l p f u l . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS t MKB 
Enc. 

( 



Honorable Clyde Spry 
Secretary of A g r i c u l t u r e 
B u i 1 d 1 n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of your l e t t e r of March 11 
wherein you request an o p i n i o n as f o l l o w s : 

"Under Chapter 198, Code of Iowa, 1954, Commer
c i a l Feeds, we have a s u p p l i e r of calcium (Ca), 
known commonly as feeding limestone, who has 
refused to r e g i s t e r h i s product and pay ton
nage tax thereon. 
"You w i l l note in Section 198.2, subsection 8, 
that calcium i s included as one of the Ingred
i e n t s in commercial feed mixtures. I am of the 
o p i n i o n that the manufacturer Is In e r r o r In 
not r e g i s t e r i n g and paying the tonnage Inspec
t i o n fee thereon because such m a t e r i a l Is not 
exempt under Section 11 of Chapter 198. 
"My question i s : Should the manufacturer be 
r e q u i r e d to r e g i s t e r the calcium known In the 
trade as feeding limestone?" 
In response thereto we set out the f o l l o w i n g p e r t i n e n t 

s t a t u t e s : 
"198.7 R e e l s t r a t ion f e e . Before any commer
c i a l feed Is o f f e r e d or exposed f o r s a l e , or 
s o l d , the person who d e s i r e s to o f f e r or ex
pose i t f o r s a l e , or s e l l i t , s h a l l pay the 
department annually a r e g i s t r a t i o n fee of 
f i f t y cents accompanied by an a f f i d a v i t con
t a i n i n g the items r e q u i r e d by t h i s chapter 
to be p r i n t e d on the l a b e l of such feed. ***" 
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"198.1 D e f i n i t i o n s . For the purpose of t h i s 
chapter: 
M l . •Commercial feed' s h a l l mean 'food' as 
defined In the chapter r e l a t i v e to the adul
t e r a t i o n of foods, except that It s h a l l only 
include food in concentrated form, and mineral 
mixtures, Intended f o r fe e d i n g to domestic 
animals, ***" 
"190.1 Def t n i t i o n s and standards. For the 
purpose of t h i s chapter the f o l l o w i n g d e f i n i 
t i o n s and standards of food are e s t a b l i s h e d : 
••*** 

"32. Food. Food s h a l l Include any a r t i c l e 
used by man or ̂ domestic animals f o r food, 
d r i n k , c o n f e c t i o n e r y , or condiment, or which 
enters i n t o the composition of the same, 
whether simple, blended, mlxecF, or compound. 
The term 'blended 1 s h a l l be construed to 
mean a mixture of l i k e substances." 
Upon a reading of the s e s t a t u t e s I t appears t h a t commer

c i a l feeds must be r e g i s t e r e d by those o f f e r i n g or exposing the 
same f o r s a l e (§193.7); t i i a t commercial feed i s "food" as de
f i n e d In §190.1(32), (§198.1(1)); and that "food" includes 
any component of any a r t i c l e used by domestic animals f o r food, 
d r i n k , c o n f e c t i o n e r y or condiment. 

Since i t i s common as w e l l as s t a t u t o r y (§198.2(8)) 
knowledge that s o - c a l l e d "feeding limestone" i s oftentimes a 
component of commercial feeds, the manufacturer to which you 
r e f e r must r e g i s t e r the same w i t h your Department in accordance 
w i t h §198.7 If he i s o f f e r i n g or exposing h i s product f o r s a l e 
in Iowa. 

Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHF:MKB 



CONSERVATION COMMISSION: 

l L * J l M U L q ^ • The s t a t e Conservation Comnlsslon does not 
have the a u t h o r i t y to enter Into a blanket bond c o n t r a c t f o r 
employees o f the Commission. 

Mr. Bruce F. s t i l e s . D i r e c t o r 
S t a t e Conservation Commission 
East 7th and Court Avenue 
Des Moines 8, Iowa 
A t t e n t i o n * Mr. H. W. Freed, Chief 

D i v i s i o n of A d m i n i s t r a t i o n 
Dear S i r : 

Your l e t t e r of March 17. 1958, reads as f o l l o w s : 
"We are hereby requesting an o p i n i o n as 

to whether there Is a s t a t u t e In the Code of 
iowa p r o h i b i t i n g the State Conservation Commis
si o n from e n t e r i n g Into a c o n t r a c t f o r a P u b l i c 
Employees Honesty Blanket P o s i t i o n Bond and 
thus e l i m i n a t e the present procedure of having 
i n d i v i d u a l surety bonds f o r our employees. 

"At the present time we have 190 employees 
bonded w i t h I n d i v i d u a l bonds which come due at 
v a r i o u s times throughout the year. These I n d i 
v i d u a l bonds causes the Commission considerable 
paper work and the payment o f excessive cost 
f o r the I n d i v i d u a l premiums, 

"Attached Is a photostat of the p o s i t i o n s 
presented t o the Indemnity Insurance Company of 
America from which they determined the approxi
mate annuel premium th a t a blanket bond would 
cos t us. We are a l s o a t t a c h i n g a p h o t o s t a t i c 
copy o f the l e t t e r that they submitted t o us. 

"During the f i s c a l year ending June 30, 1957, 
our p u b l i c employees surety bonds cos t the Commis
si o n $1200. So f a r d u r i n g the present f i s c a l year 
ending February 28, 1958, we have expended approxi
mately $1,000 f o r these employees bonds. As you 
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"There are some cases where the l e g i s l a t u r e 
has e x p r e s s l y provided f o r a blanket bond) such 
an Instance i s that as sat f o r t h regarding r e s 
p o n s i b l e and accountable o f f i c e r s of the Iowa 
National Guard under the p r o v i s i o n s of S e c t i o n 
29.37. Code 1954. * * * * * 

"I n the i n s t a n t case, had the l e g i s l a t u r e 
Intended to provide f o r a blanket bond we must 
assume that a s i m i l a r c l e a r statement o f a u t h o r i t y 
would have been made by them In Senate F i l e 88, 
A c t s o f the 56th General Assembly." 
Se c t i o n 107.8, Code 1958, provides as f o l l o w s : 

"The premium on a l 1 the a f o r e s a i d f i d e l i t y 
bonds s h a l l be p a i d from the a d m i n i s t r a t i o n fund 
of the commission." (Emphasis added) 

To quote f u r t h e r from the o p i n i o n above c i t e d : 
"We have repeatedly h e l d t h a t the use of the 

word ' e l l * In t h i s s e c t i o n (64.2, Code 1954) has 
the connotation s i m i l a r to the word 'each 1 In 
S e c t i o n 341.4, Code 1954." 
I am of the o p i n i o n t h a t the S t a t e Conservation Commission 

does not have the a u t h o r i t y to enter i n t o a blanket bond c o n t r a c t 
such as the c o n t r a c t submitted In your l e t t e r . In view o f my 
answer to t h i s question, no answer to the second question Is 
r e q u i r e d . 

Very t r u l y yours, 

JHG/fm JAMES H. GRITTON 
A s s i s t a n t Attorney General 



SCHOOL REORGANIZATION: 
1. Only r e s i d e n t s o f 

r e o r g a n i z a t i o n p e t i t i o n 
d e n t s o f such d i s t r i c t s 
Code Sec. 275.20. 

2. County boards may s p e c i f y e n r o l l m e n t i n exc e s s o f minimum p r o v i d e d 
Code Sec. 275.3 i f t h e i r c o n c l u s i o n s based on s t u d i e s and s u r v e y s suppor 
such p l a n n i n g . 

I n c l u d e d p o r t i o n s o f e x i s t i n g d i s t r i c t may s i g n 
under Code Sec. 275.12 but i n some cases a l l r es 
may vote a t e l e c t i o n on p r o p o s a l as p r o v i d e d i n 

March 20, 1958 

Honorable W i l l i a m H. Harbor 
State Senator 
Henderson, iowa 
Dear Senator Harbort 

Receipt i s acknowledged of your l a t t e r of March 18 In which 
you submit tho fol l o w i n g } 

"There seams to be a groat d i f f e r e n c e of o p i n i o n as to 
tho i n t e r p r e t a t i o n of a law we passed i n the l a s t Own-
o r a l Assembly. Tho law i n question i s House F i l o 0 8 
which has to do with tho Reorganisation of School 0|s-
t r i o t s * The point i n contention has to do with Sec
t i o n 275*12. 

••Thore era those who say that t h i s soot ion eayo that 
i f a p o r t i o n of a d i s t r i c t i s included i n a r e o r g a n i 
z a t i o n proposal than only 20$ of the e l i g i b l e v o t e r * 
of that area to be included nood be obtained as signers 
of tho p e t i t i o n s * Others eay that 20$ of the voters i n 
ths e n t i r e d i s t r i c t must be ob t a i n e d , oven though only 
a p o r t i o n of the d i s t r i c t w i l l bo i n the now proposal. 
It l a t h e i r contention that the whol« d i o t r i o t l e e f 
fec t e d by a p o r t i o n of the d i s t r i c t l e a v i n g . I w i l l ap
p r e c i a t e an o p i n i o n from you i n regard* to t h i s s e c t i o n . 
< ( * * * * * « 

"Another o p i n i o n i s aaked regarding schools. In Sec
t i o n 275*3 the minimum standard of 300 was set* It was 
the i n t e n t o f the L e g i s l a t u r e that I f other t h i n g * being 
equal t h i s number i n ADA would make the proposal e l i g i b l e 
f o r approval f o r r e o r g a n i s a t i o n . The question i« can a 
County Board o f Education, by v i r t u e or Soot ion 275*1 
and 2/5 .2 , assume the p o s i t i o n that the L e g i s l a t u r e aet 
only a minimum standard and th a t they can set t h e i r etand-
a r d * higher than thoae aet by us. I know that t h U t h i n k 
ing i s co n t r a r y to the L e g i s l a t u r e ' s i n t e n t , but some are 
doing i t . • . .«* 

( 
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Se c t i o n 275*12, Code 1958, to which your f i r s t question r«~ 
f a r e , f u r n i s h e s the answer to s a i d question by i t e express terms, 
which provide i n p e r t i n e n t part as foUowat 

"* . .Such p e t i t i o n s h a l l be signed by voters i n each 
e x i s t i n g school d i s t r i c t a f f e c t e d or p o r t i o n thereof 
equal i n number to at l e a s t twenty percent of the mint-
ber of e l i g i b l e voters or four hundred votere, which-
ever i s the amaller number. School d i s t r i c t s a f f e c t e d 
or p o r t i o n thereof »h«ll bo de f i n e d to mean that area 
Xf,m \mlMi$4, In IN t̂ Un at, ih% MMmd ,m MKtmX 
t j l s t r ^ q t . " ( E m p h a s i s supplied) 

Thus, by i t s own t e r n s , Section 275*12 defines f o r i t e purpoaee 
the word " a f f e c t e d " as being synonymous with " i n c l u d e d " . 3y auch 
d e f i n i t i o n , a p e t i t i o n i n c l u d i n g o n l y a p o r t i o n of an e x i s t i n g 
d i s t r i c t need be aigned only by twenty percent of the voters r e 
s i d i n g w i t h i n such Included p o r t i o n . However, i t should be noted 
that should the p e t i t i o n be granted and should such " p o r t i o n " be 
part of "an e x i s t i n g achool d i s t r i c t o p e r a t i n g a high school, or 
« r u r a l independent school d i s t r i c t o f eight s e c t i o n s or more 
formed p r i o r to May 10, 1957"*. a i l of the q u a l i f i e d Vetera of the 
school d i s t r i c t are e n t i t l e d to vote at the e l e c t i o n upon the pro
posal contained i n such p e t i t i o n under the p r o v i s i o n s of Section 
275*20, Code 1958, even though only those r e s i d i n g i n the included 
p o r t i o n were e l i g i b l e to sign the p e t i t i o n under the p r o v i s i o n s of 
Sect i o n 275*12, Code 1958* 

In answer to your second q u e s t i o n , you ar© advised that the 
p r o v i s i o n s o f Section 275*3* Code 1958, to which you r e f e r , s t a t e s 
as f o l l o w s ) 

"No new school d i s t r i c t s h a l l be planned by a county 
board o f education nor s h e l l any proposal f o r c r e a t i o n 
or enlargement of any school d i s t r i c t be approved by 
a county board of education or submitted to e l e c t o r s 
unleee there r e s i d e w i t h i n the proposed l i m i t s of such 
d i s t r i c t ftt l e a s t three hundred persona of school age 
who were e n r o l l e d i n p u b l i c sohools In the preceding 
school year* « *" 
Sec t i o n 275*1> Code 1958, to which you a l s o r e f e r , provides 

i n p e r t i n e n t part* 
"» . .the county board o f education i n each county of 

( tho s t a t e aha11 i n i t i a t e d e t a i l e d s t u d i e s and surveys 
o f the school d i s t r i c t w i t h i n the county and t e r r i t o r y 
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adjacent thereto f o r the purpose o f promoting such r e -
o r g a n i s a t i o n of d i s t r i c t s by unions, mergers, r e o r g a n i 
z a t i o n s or c e n t r a l i z a t i o n as w i l l e f f e c t more economical 
ope r a t i o n and attainment of higher standards of educa
t i o n i n the schools. 1 1 

S e c t i o n 275*2, Code 1958, continues the thought of the qwotad 
p r o v i s i o n s 

"The scope of such stud i e s and surveys s h a l l include the 
f o l l o w i n g matters i n various d i s t r i c t s of the countys 
tho adequacy of the educational program, average d a i l y 
attendance of p u p i l s , property v a l u a t i o n s , e x i s t i n g 
b u i l d i n g s and equipment, n a t u r a l community areas, road 
c o n d i t i o n s , t r a n s p o r t a t i o n , economic f a c t o r s , and such 
other matters that may bear on educational programs meet
ing minimum standards aa r e q u i r e d by law." 
Thus, i t i e provided i n the express words of the s t a t u t e that 

a county board of education may not p l a n , approve or submit to e l e c 
t o r s a proposal f o r r e o r g a n i z a t i o n i n c l u d i n g l eas th^n the s p e c i f i e d 

( enrollment f i g u r e . On the other hand the county board i s required to 
study and survey a v a r i e t y o f other f a c t o r s i n a r r i v i n g at i t e county 
plan* i t f o l l o w s t h a t , i f it concludes from a study of other f a c t o r s 
d i s t r i c t s planned need a greater enrollment i n order to achieve "more 
economical o p e r a t i o n " and "higher standards of education", the express 
required o b j e c t i v e s of the act of p l a n n i n g , then i t may plan d i s t r i c t s 
having such enrollment as w i l l meet the s a i d o b j e c t i v e s * Depending, 
of course, upon the conclusions a r r i v e d at from the eatd s t u d i o s and 
aurveya i n each county, I t l a e n t i r e l y p o s s i b l e that a county board, 
i n the proper e x e r c i s e of i t s powers and d u t i e s , may a r r i v e a t a plan 
s p e c i f y i n g enrollment i n excess of the s t a t u t o r y minimum fo r each 
proposed d i s t r i c t so planned* 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCAtmd 

i 
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March 24, 1958 

Jordan, S t a t t o n & Jordan 
Attorneys at taw 
803 Keeler S t r e e t 
Boone, Iowa 
Gen 11emen: 

This w i l l acknowledge r e c e i p t of yours of the 19th 
i n s t . in which you submitted the f o l l o w i n g : 

"A question has a r i s e n In Boone County con* 
cerning p u b l i s h i n g the names and annual s a l a 
r i e s o f each person employed at the Boone 
County H o s p i t a l . At the request of the Hos
p i t a l Board of D i r e c t o r s , I am requesting 
your o f f i c e f o r an o p i n i o n c o n s t r u i n g Sec
t i o n 349.18, Code of Iowa 1954, which pro
v i d e s in substance that a schedule of b i l l s 
allowed be published; says nothing about 
s a l a r y . The Board takes the p o s i t i o n that 
a s a l a r y Is not a b i l l w i t h i n the meaning o f 
the a c t , while the State A u d i t o r e v i d e n t l y 
takes the p o s i t i o n that i t does. D i f f e r e n t 
c o u n t i e s aren't t r e a t e d in the same manner 
on t h i s q uestion, I might add." 

In r e p l y thereto I quote to you the f o l l o w i n g from the 
pamphlet e n t i t l e d " P u b l i s h i n g Laws of Iowa, e f f e c t i v e Novem« 
ber 8, 1956, at page 61 thereof, as f o l l o w s : 

"The county attorney of Washington county, 
asked an o p i n i o n on 'the question in t h i s 
county w i t h regard to the p u b l i s h i n g of 
s a l a r i e s and expenses of the Washington 
County H o s p i t a l and as to the n e c e s s i t y of 
p u b l i s h i n g the s a l a r i e s of county o f f i c i a l s 
each month.• 

"The Attorney General r u l e d : 
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, M ( 0 That the expenditures of the Washing
ton County H o s p i t a l f o r s a l a r i e s , expenses, 
e t c . , are properly matters to be published 
each month. This has been the h o l d i n g p r e v i 
o u s l y by l e t t e r s of September 30, 1947 and 
March 25, 1948. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 



March 2k, 1958 

Mr, George R. Larson 
A s s i s t a n t County Attorney 
Nevada, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 5th Inst. 
In which you submitted the f o l l o w i n g : 

" S e c t i o n 358A.3, Iowa Code Annotated, provides 
In p a r t , 'no r e s t r i c t i o n of commercial or indus
t r i a l e n t e r p r i s e , b u i l d i n g s or s t r u c t u r e s In 
tin Incorporated areas s h a l l become e f f e c t i v e 
u n t i l approved by a m a j o r i t y of the r e a l proper* 
t y taxpayers owning r e a l property In the 
o r d > s t r l e t In which such r e s t r i c t i o n i s to be 
Imposed, e i t h e r (1) at an e l e c t i o n held f o r 
that purpose, or (2) by t h e i r s i g n i n g an appro
p r i a t e document I n d i c a t i n g t h e i r approval.' 
(Emphasis mine). 

"The Story County Zoning Commission would l i k e 
your o p i n i o n as to what Is mesnt by the words, 
•area or d i s t r i c t ' , in the quoted p r o v i s i o n . 
Could the county as a whole be considered cn 
area or d i s t r i c t w i t h i n the meaning of s a i d 
section? i f an appropriate document were 
signed by a m a j o r i t y of the r e a l property 
taxpayers owning r e a l property In the county, 
would r e s t r i c t i o n of commercial or I n d u s t r i a l 
e n t e r p r i s e , b u i l d i n g s or s t r u c t u r e s In unin
corporated areas of the county become e f f e c t i v e ? " 
In r e p l y thereto 1 advise as f o l l o w s , i t seems to me 

that .according to Sections 358A.3 and 358A.4 the terms "area" 
and " l i s t r i c t " are defined s u f f i c i e n t l y to answer t h i s ques
t i o n . W i thin such d e f i n i t i o n It Is c l e a r that an appropriate 
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document approved by a m a j o r i t y of the r e a l property taxpayers 
owning r e a l property In the county would not j u s t i f y the Impo
s i t i o n of the r e s t r i c t i o n s mentioned upon the unincorporated 
areas of the county, Such r e s t r i c t i o n s can only be imposed by 
an appropriate or s u f f i c i e n t document signed by a m a j o r i t y of 
the r e a l property taxpayers owning property in such area. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 

i 
/ 
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Mr. Leon N. M i l l e r , Chairman 
State Tax Commission 
B u i l d i n g 
Dear Mr. Ml H e r : 

This w i l l acknowledge yours of the 10th I n s t , i n 
which you have submitted the f o l l o w i n g : 

"The State Tax Commission would l i k e to 
have an o p i n i o n as to whether the State 
Tax Commission can l e g a l l y r e q u i r e other 
departments of the State to pay a f i f t y 
cent fee f o r r e t a i l s a l e s tax permits. 
" I s i t leg a l and r i g h t f o r the Tax Commis
s i o n to waive t h i s requirement as set 
f o r t h in Section 422.53(2). 1954 Code of 
Iowa. 
"You understand, of course, t h i s problem 
never arose u n t i l the passage of House 
F i l e 139 es amended by the 57th 6. A. 
The reason f o r t h i s o p i n i o n Is that some 
of the various departments of State have 
some question as to whether or not they 
should pay the f i f t y cents f o r the permit 
and whether they may l e g a l l y do so. 1 
d i r e c t you to the o p i n i o n w r i t t e n by your 
department October 4, 1957 r e l a t i v e to 
the charge of sa l e s tax on c e r t a i n p u b l i 
c a t i o n s . " 
in r e p l y t h e r e t o I advise that the f o l l o w i n g J u s t i f i e s 

the c o n c l u s i o n that 1 reach. A r e f a i l s a l e s tax permit Is 
au t h o r i z e d and d i r e c t e d to be Issued by the f o l l o w i n g s t a t u t e s 

S2- 3-2/ 
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to the f o l l o w i n g persons designated as r e t a i l e r s . Section 
422.53(0» Code 1958, provides f o r such a p p l i c a t i o n s In terms 
as f o l l o w s i 

•M. S i x t y days a f t e r the e f f e c t i v e date of 
t h i s d i v i s i o n , i t s h a l l be unlawful f o r any 
person to engage In or t r a n s a c t business as 
a r e t a i l e r w i t h i n t h i s s t a t e , unless a permit 
or permits s h a l l have been issued to him as 
otherwise provided in subsection 7 of t h i s 
s e c t i o n . Every person d e s i r i n g to engage in 
or conduct business as a r e t a i l e r w i t h i n t h i s 
s t a t e s h a l l f i l e w i t h the commission an a p p l i 
c a t i o n f o r a permit or permits. Every a p p l i c a 
t i o n f o r such a permit s h a l l be made upon a 
form p r e s c r i b e d by the commission and s h a l l 
set f o r t h the name under which the a p p l i c a n t 
t r a n s a c t s or Intends to t r a n s a c t business, 
the l o c a t i o n of h i s place or pl a c e s of b u s i 
ness, and such other information as the com
mission may r e q u i r e . The a p p l i c a t i o n s h a l l 
be signed by the owner i f a n a t u r a l person; 
in the case of an a s s o c i a t i o n or p a r t n e r s h i p , 
by a member or partner t h e r e o f j In the case 
of a c o r p o r a t i o n , by an executive o f f i c e r 
thereof or some person s p e c i f i c a l l y author
ized by the c o r p o r a t i o n to s i g n the a p p l i c a 
t i o n , to which s h a l l be attached the w r i t t e n 
evidence of h i s a u t h o r i t y . " 

And S e c t i o n 422.42(5) de f i n e s the term " r e t a i l e r " as f o l l o w s t 
" ' R e t a i l e r * Includes every person engaged 
In the business of s e l l i n g t a n g i b l e goods, 
wares, or merchandise at r e t a i l , or the f u r 
n i s h i n g of gas, e l e c t r i c i t y , water, and com
munication s e r v i c e , and t i c k e t s or admissions 
to places of amusement and a t h l e t i c events as 
provided in t h i s d i v i s i o n or operat i n g amuse-

- ment devices or other forms of commercial 
amusement from which revenues are d e r l v e d j 
provided, however, that when In the o p i n i o n 
of the commission I t i s necessary f o r the 
e f f i c i e n t a d m i n i s t r a t i o n of t h i s d i v i s i o n 
to regard any salesmen, r e p r e s e n t a t i v e s , 
t r u c k e r s , peddlers, or canvassers, as 
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agents of the d e a l e r s , d i s t r i b u t o r s , super
v i s o r s , employers, o r persons under whom they 
operate or from whom they o b t a i n t a n g i b l e 
personal property s o l d by them I r r e s p e c t i v e 
of whether or not they are making s a l e s on 
t h e i r own behalf or on behalf of such d e a l e r s , 
d i s t r i b u t o r s , s u p e r v i s o r s , employers, or 
persons, the commission may so regard them, 
and may regard such d e a l e r s , d i s t r i b u t o r s * 
s u p e r v i s o r s , employers, o r persons as r e t a i l e r s 
f o r the purposes o f t h i s d i v i s i o n . " 

Departments of s t a t e are mere agencies of the s t a t e 
designed to perform I t s sovereign f u n c t i o n . A h o l d i n g that 
such agencies authorized and d i r e c t e d by Chapter 56, Acts of 
the F i f t y - s e v e n t h General Assembly, to s e l l and d i s t r i b u t e 
c e r t a i n State p u b l i c a t i o n s are r e t a i l e r s w i t h i n the above 
d e f i n i t i o n appears to have no s t a t u t o r y support. Obviously 
they are not r e t a i l e r s and f o r that reason alone are n e i t h e r 
e l i g i b l e nor req u i r e d to operate under a s a l e s permit as def i n e d 
In Section 422.43, Code 1958, and t h e r e f o r e r e q u i r i n g the f i f t y 
cent fee f o r such permit Is unauthorized. Opinion of t h i s 
Department Issued October 29, 1957* Is withdrawn. Whether 
the s a l e of other State owned property or s e r v i c e s i s subject 
to the p r o v i s i o n s of Section 422.53(1) and Sec t i o n 422.42(5) 
Is reserved. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

QStMKB 



tt£ft8ttdfft SALES TAX - Poultry "Utter* Is not exempt hmi retail sales 
to a to ( n » control or health promote 7 

March 2 4 , 1 9 5 8 

O. £. Cunningham, Director 
Sales and Use Tax Division 
Iowa State Tax Commission 
& U I L O I N S 

Psar Mr. Cumiingham: 

This wi l l acknowledge receipt of your letter of February 11, 1 9 5 6 , 

togaiher v/iUs the enclosed latter, addressed to you, from Attorney John S . 

Baush, dated February 8 , 1 9 5 0 . In Mr . Bauch's letter he asked wfasthor 

or not tho sale of poultry Milter", consisting of peanut shells and peat moss, 

is taxable miof ms s abs tax taw. 

It appears that the following states and rate are applicable to this 

tpteStlan: 

Section 422 .42 (3 ) of the Code of Iowa, 1 9 3 4 , as amended 
fey the 57th General Assembly. n •Retail sale* or 'sale at ratal ! 1 

means the sale to a consumer or to any person for any purpose, other 
th in for processing or for r«$aie of tangible personal property and the 
sale of gas, electricity, water, and communication services to retail 
consumers or users, but does not Include commercial fertilizer or agri
cultural lliMstonft, or materials, but not tools or equipment, which are 
to be used In disease control, weed control, Insect control or health 
promotion of plants or livestock produced as part of agricultural pre* 
ducticn for market, or electricity or steam when purchased or used In 
the processing of tangible personal property but Intended to fca sold 
ultimately at retai l . # * * » 

Kule 1 0 2 , 2 of Retail Sales and Use Tax Rules and Regulations 
of 1 9 3 4 . "The sale of bedding and poultry Utter, except straw, is 
not exempted front the retail sales tax. Straw because of its dual purpote 
should be construed as feed and gcvamed by the, provisions of Rale No. 
102,« 

SB" 3 - 2 2 . 
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The amendment to Section 4 2 2 . 4 2 ( 3 ) , which exempted from the retail 

sales tax, materials (fo&it not tools or equipment) used In dlseasa control, 

insect control, or health promotion of plants or livestock, became affective 

on the second day of May, 1 9 3 7 , at which time, Rule 102 .1 in effect. 

Sule 1 0 2 . 2 clearly states that poultry litter i s subject to taxation, and the 

sjuestlon then arises as to whether or not the amendment to Section 422 .42 (3 ) 

in 1957 abrogated Rule 1 0 2 . 2 . m think not. 

Section 4 2 2 . 4 2 * 3 ) , as amended, exempts material used in disease 

control or health promotion of livestock. The question must first be answered 

as to wsetbar or not chickens are included wider the term "l ivestock". For 

the purpose of a common carried lien In Chapter 5 7 5 of the 1 9 5 4 Code of 

fowa, livestock is held to include poultry. 

Section 575 .1 (2 ) . « •Livestock* shall Include animals, live 
poultry and birds. 1 1 

Restatement, Torts, 1 5 0 4 . "The word •livestock 1 i s used to 
denote those kinds of domestic animals and fowls ahlch are normally 
susceptible under confinement within boundaries without seriously 
Impairing their utility and the Instrusion of which upon the land of 
others normally causes barm to the land or to crops thereon." 
(Emphasis ours). 

it Is our opinion that the term " l ivestock" does include chickens, and 

that any taaiariai used for disease control or health promotion of chickens would 

be exempt from the retail sales tax. However, wa do not believe that poultry 

litter i s "used for" the control of health of domestic fowls, except perhaps, in 

( an insignificant, incidental and secondary manner. Litter is not "ussd for51 the 

put .jo S3 of health promotion, though such might be one of the results of the use 

of litter. 
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"L i t ter" is defined In vVebstar's New International Dictionary, Second 

Edit ion, ast "Straw, hay, e tc . , used as bedding, formerly for man or beast, 

but now only for animals, or for other uses, as for a thatch, a covering for 

plants, or scratch material for poultry'*. 

Poultry raisers advise that litter i s ussd primarily as something for the 

birds to walk upon. It i s better for this purpose than a bare wead, cement or 

wire floor, since tba titter can easily be scraped out, facilitating th$ cleaning 

of pens, cases or braodsrs. It don not pack dom as quickiy as straw, and, 

therefore, dees not have to be removed m often. A l so , the birds, by nature, 

scratch the ground. On hard surface floors such as wood, cement or wire, 

Shis is difficult, so the UM of litter for scratch purposes has bean found to ba 

advantageous. 

Tbt vatuo of tifcisr In poultry raising might have soma insulation value 

U baby chicks and, possibly, soi«e value from the sanitation standpoint, which 

wwuld haw an indirect baarlng on the health of the chickens, but litter Is not 

"used for*1 that purpose. It is "used for" ths purpose of bedding and scratch 

material to make claiming easier and loss frequent for the poultry raiser, and 

any health promotion resultant therafroro is merely incidental to primary purpose. 

The verb "use H or "used* is defined in State vs. Gaston-Quay, 105 A . 4 0 3 , 

118 Me* 3 1 , as "to practice customarily1*. The customary practice of using 

Utter is not for the purpose of health. In Coal and Delivery Co . vs. Howard, 

C . C . A . P a . , 2 6 5 F . 5 6 6 , "use" is said to mean "the a a of employing 

anything, or of applying it to one*s service". Litter i s employed by poultry 
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raisers to give the birds a surface to walk upon which can be easily and 

readily cleaned. 

It Is our opinion that the sale of poultry litter Is taxable under 

Chapter 4 2 2 of the Codo of Iowa, 1 9 5 4 . 

Yours very truly, 

Francis J . Pruss, 
Special Assistant Attorney General 

James 8. Brodie, Special Counsel, 
Iowa Stake Tax Commission 



.. -BEADNOTE: 
Secondary Roads—Contracts exceeding $5000 must be advertised and 

public l e t t i n g held thereon, including granular materials to be 
used therein. Lyman to Pappas 3/17/58 

r 
Ames, Iowa 
Maron 17, 1958 

Hr. William Pappas 
County Attorney 
Mason City, Iowa 
Dear Mr. Pappas t 
Xour request for an opinion dated Feb. 21, 1959 has been 
directed to this office. In your l e t t e r you Indicate that the 
County has purchased several quantities of gravel for 
maintenance purposes which is now stock piled. Xour County 
anticipates construction Improvements upon certain farm t o 
market roads i n the oourity and you ask whether or not the 
Board of Supervisors has authority to use this gravel i n the 
construction program. 

As you know, the provisions of Section 309.*K>, Code of 195**> 
specifically provides that a l l contracts for road construction 
work and material therefor of which the engineers estimate 
exceeds ^5,000.00 snail do advertised and let at a public 
let t i n g . Of course, there Is the exception on materials obtained 
from local pits or quariea. 

As the project w i l l exceed #5,000.00 there must be a publie 
l e t t i n g on the contraot and materials therefor which would 
include the necessary granular products* 

Yours very truly. 

C. J* Lyman 
Special Assistant Attorney General 
for Iowa State Highway Commission 

CJIii-Ja 

c: 
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J) March 27, 1958 

Mr. Ray Hanrahan 
Polk County Attorney 
Room 406 Court House 
Oes Moines, Iowa 
A t t e n t i o n : Mr. A. R. Shepherd 
Dear S i r s 

Thl3 w i l l acknowledge r e c e i p t of yours In which you 
submitted the f o l l o w i n g ! 

•'Our Polk County Board of Supervisors has 
passed on to t h i s o f f i c e f o r answer a communi
c a t i o n from the Polk County Board of S o c i a l 
Welfare reading as f o l l o w s t 
'"The Polk County Board of S o c i a l Welfare at 
t h e i r regular meeting February 13» 1958, passed 
the f o l l o w i n g r e s o l u t i o n . 
" 'MOVED by LENHART, SECONDED by BAILUE, that 
a Polk County Attorney's o p i n i o n be asked on 
the v a l i d i t y of the c o n s t i t u t i o n a l i t y of the 
present l e g a l settlement law as i t p e r t a i n s to 
r e c e i v i n g w e l f a r e or other Government a s s i s t 
ance. 
"•VOTE: Aye; Lenhart, B a i l l i e , Armstrong end 
Wltmer. Absent Brown.' 
"We have some d i f f i c u l t y In answering t h i s 
question and we t h e r e f o r e ask that you give us 
your o p i n i o n on the q u e s t i o n . " 
In r e p l y thereto I advise as f o l l o w s . The Polk County . 

Board of S o c i a l Welfare are p u b l i c o f f i c e r s and as such are 
not e n t i t l e d to question the v a l i d i t y or c o n s t i t u t i o n a l i t y of a 

3 - * ^ 
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State s t a t u t e and refuse to comply with i t s p r o v i s i o n s . The 
a u t h o r i t i e s so hold. Paragraph 117 of 11 Am. J u r . , t i t l e 
C o n s t i t u t i o n a l Law, provides: 

"Under the general p r i n c i p l e that the con
s t i t u t i o n a l i t y of a s t a t u t e cannot be ques
tioned by one whose r i g h t s are not a f f e c t e d 
thereby and who has no I n t e r e s t In d e f e a t i n g 
I t , the question has a r i s e n as to whether a 
p u b l i c o f f i c e r has such I n t e r e s t as would en
t i t l e him to question the c o n s t i t u t i o n a l i t y 
of a s t a t u t e and refuse to comply w i t h I t s 
p r o v i s i o n s . It has g e n e r a l l y been answered 
In the negative, s i n c e the i n t e r e s t of such 
o f f i c e r i s o f f i c i a l , not p e r s o n a l j and If 
the r u l e were otherwise, petty m i n i s t e r i a l 
o f f i c e r s of the s t a t e could ignore any law 
which they deemed to be I n v a l i d . This i s 
e x p e c f a l l y true of subordinate o f f i c i a l s , i f 
the duty to act devolves on a superior o f f i 
cer who d i r e c t s one of h i s subordinates to 
perform the a c t , the general r u l e i s that 
such subordinate may not in e f f e c t review the 
d e c i s i o n and order of h i s superior and refuse 
to act merely on the ground that the law Is 
u n c o n s t i t u t i o n a l . Under such circumstances, 
the s u p e r i o r , and not the subordinate, i s 
r e s p o n s i b l e f o r the o f f i c i a l act In question. 

"The general p r i n c i p l e t h a t m i n i s t e r i a l o f f i 
c e rs have no standing to r a i s e c o n s t i t u t i o n a l 
questions has been a p p l i e d in v a r i o u s ways. 
The c o u r t s have in general taken the view that 
a judge, even though i t Is h i s duty to i n t e r 
p r e t the laws, cannot, in a proceeding to com
pel the performance of some m i n i s t e r i a l duty 
on h i s p a r t , I n i t i a t e the o b j e c t i o n that a 
stct.ute Is u n c o n s t i t u t i o n a l where he has no 
personal I n t e r e s t involved and h i s duty does 

. not r e q u i r e him to r a i s e such defense. Under 
one view,the assessment and c o l l e c t i o n of taxes 
are held to be purely m i n i s t e r i a l f u n c t i o n s , 
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so that the assessor or c o l l e c t o r may not, 
In a proceeding to enforce h i s obedience to 
a tax s t a t u t e , question I t s c o n s t i t u t i o n a l i t y . 
* * *H 

To the same e f f e c t i s the r u l e s t a t e d In 16 C. J . S, 
at page 251, t i t l e C o n s t i t u t i o n a l Law, in terms as f o l l o w s : 

" O r d i n a r i l y , the mere i n t e r e s t of a p u b l i c 
o f f i c i a l , as such, i s not s u f f i c i e n t to en
t i t l e him to question the v a l i d i t y of a 
s t a t u t e , and he may do so o n l y where he shows 
that h i s r i g h t s of person or property are ad
v e r s e l y a f f e c t e d by the operation of the 
s t a t u t e . 
"As a general r u l e a p u b l i c o f f i c i a l whose 
r i g h t s are not adversely and i n j u r i o u s l y af
f e c t e d by the operation of a s t a t u t e or o r d i 
nance, or the p a r t i c u l a r f e a t u r e of i t 
complained o f , may not r a i s e the question of 

( i t s c o n s t i t u t i o n a l i t y . O r d i n a r i l y , the mere 
i n t e r e s t of a p u b l i c o f f i c i a l , as such, Is 
not s u f f i c i e n t to e n t i t l e him to question the 
v a l i d i t y of a s t a t u t e ; but, to e n t i t l e him 
to r a i s e such question, he must show that h i s 
r i g h t s of person or property are adversely 
a f f e c t e a by the operation of the s t a t u t e . " 
The view of t h i s p r o p o s i t i o n by the Supreme Courtnof 

Iowa Is shown in the case of Boyd v. Johnson, 212 Iowa 1201, 
238 N. W. 61, and quoting from the case of Scott County v. 
Johnson, 209 Iowa 213, i t was s a i d : 

" ' I f Section 7**04 should be deemed to create 
in the p l a i n t i f f a vested r i g h t , e n t i t l i n g 
It to the p r o t e c t i o n of the c o n s t i t u t i o n a l 
i n h i b i t i o n , then, f o r the same reason, Sec
t i o n 4319 should be deemed to crea t e a l i k e 

" v e s t e d r i g h t in a school c o r p o r a t i o n . We 
have held d e f i n i t e l y that a school corpora
t i o n cannot challenge the c o n s t i t u t i o n a l i t y 
of a l e g i s l a t i e a c t . Waddell v. Board of 
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D i r e c t o r s , 190 Iowa 400. We have held a l s o 
I n d i r e c t l y that a county Is under the same 
d i s a b i l i t y ; McSurely v. McGrew, 140 Iowa 
163. And l a t e r , we nave h e l d d i r e c t l y to 
such e f f e c t . Iowa L i f e Ins. Co. v. Board of 
Sup e r v i s o r s , 190 Iowa 777* These a u t h o r i t i e s 
are q l i I t e c o n c l u s i v e against the p l a i n t i f f ' s 
c a p a c i t y to challenge t h i s l e g i s l a t i o n . ' " 

Very t r u l y yours, 

OSiMKB 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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Mr. H. T. Lewis 
A s s i s t a n t County Attorney 
Scott County 
Davenport, iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 21st i n s t . 
in which you submitted the f o l l o w i n g : 

"The o p i n i o n of your o f f i c e Is requested as to 
the meaning of Paragraph 2-A of S e c t i o n 601.131 
of the 1954 Code of Iowa. This p o r t i o n of the 
code provides In e f f e c t that j u s t i c e s of the 
peace in townships having a population of 4000 
and under 10,000 s h a l l pay Into the county t r e a s -
ury/al1 c r i m i n a l fees c o l l e c t e d In each year In 
excess of $1200 plus an amount equal to 50% of 
fees c o l l e c t e d In excess of s a i d amount. 

"The question has a r i s e n as to the meaning of 
t h i s Section where a J u s t i c e of the peace r e 
signs during the year and a successor Is ap
pointed to take h i s place. Must the successor 
In making h i s remittance to the county treasury 
take Into c o n s i d e r a t i o n c r i m i n a l fees received 
during the year by h i s predecessor or may such 
successor r e t a i n f o r himself the f i r s t $1200 
of fees c o l l e c t e d by him w h i l e s e r v i n g In o f f i c e 
and remit to the county treasury only such an 
amount as i s equal to 50% of fees In excess of 
the f i r s t $1200 c o l l e c t e d by him? In other 
words, Is the $1200 allowance made to the 
o f f i c e or to the person? 
"Your o p i n i o n In the above matter w i l l be 
g r e a t l y appreciated." 
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In r e p l y t h e r e t o I a d v i s e as f o l l o w s . The s t a t u t e to 

which you r e f e r , b e i n g S e c t i o n 6 0 1 . 1 3 1 ( 2 - a ) , 1958 Code, p r o 

v i d e s t h e f o l l o w i n g : 

"2. J u s t i c e s o f the peace and c o n s t a b l e s i n 
town s h i p s h a v i n g a p o p u l a t i o n o f under ten 
thousand s h a l l pay i n t o the county t r e a s u r y 
a l l c r i m i n a l f e e s c o l l e c t e d i n each year i n 
e x c e s s o f the f o l l o w i n g sums: 

" a . In townships h a v i n g a p o p u l a t i o n o f f o u r 
thousand and under t e n thousand, j u s t i c e s one 
thousand two hundred d o l l a r s p l u s an amount 
equal t o f i f t y p e r c e n t o f f e e s c o l l e c t e d In 
e x c e s s o f one thousand two hundred d o l l a r s ; 
c o n s t a b l e s e i g h t hundred d o l l a r s . " 

Note t h a t by i t s terms I t i s the j u s t i c e o f the peace 

who i s d i r e c t e d to pay i n t o t h e County T r e a s u r y t h e s p e c i f i c 

amounts named t h e r e i n . C l e a r l y the r e s i g n e d j u s t i c e o f the 

peace i s no l o n g e r J u s t i c e o f t h e peace. Thus the r e s i g n e d 

j u s t i c e o f t h e peace, b e i n g no l o n g e r a j u s t i c e o f the peace, 

cannot pay f e e s i n t o the County T r e a s u r y . T h e r e f o r e , the s u c c e s s o r 

j u s t i c e o f the peace, under the c i r c u m s t a n c e s d e s c r i b e d , must 

t a k e i n t o c o n s i d e r a t i o n the c r i m i n a l f e e s r e c e i v e d d u r i n g the 

year by h i s p r e d e c e s s o r . See t h e 1942 Report o f the A t t o r n e y 

G e n e r a l a t page 42 f o r a comparable r e s u l t as r e s p e c t s the c o l l e c 

t i o n o f c i v i l f e e s by a s u c c e s s o r t o a j u s t i c e whose term had 

e x p i r e d . The f e e s a r e a t t a c h e d t o the o f f i c e and not t o the 

occupant of t h e o f f i c e . 

Very t r u l y y o u r s . 

O S : Mi-IB 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



UEADNQTE: $££QttM&y Roadways that reach the status of 
public roads can be absorbed by the county i n the 
county road system. 

r 
Ames, Iowa 

Karon 28, 1958 

Mr. J. Lao Martin 
County Attorney 
State Bank Bldg. 
Sigourney, Iowa 
Bei Private lanes 
Dear Mr. Martin: 
I have your letter of March 11, 1958 In which you ask our 
opinion as to whether the roadway described on your enclosed 
plat can be taken into the county road system. 
As was stated in my previous l e t t e r to you, the opinion of the 

( Attorney General, 1956, page 9 i s the controlling authority. 
Whether or not a roadway is considered a farm lane, private 
lane or reaches the status of a public highway i s a question 
of fact. 
With »ferenee to the roadway under oonslderetlon here, the 
writer has made an investigation and found that this particular 
roadway was to be absorbed into the county road system In 1907 
but for some reascn no formal action was taken. Since that 
date the county has maintained this roadway and the area has 
not been taxed by the county. The roadway has been used by the 
general public for almost 50 years* As can b© seen from the 
plat, the roadway serves mere than one family and is a benefit 
to the public generally. 
It i s our opinion that this roadway Is not a farm or private 
lane, but has the status of a public road. Therefore, the 
county can absorb It into their road system. 

Yours very truly, 

John L. McKlnney 
General Counsel for 
Iowa State Highway Commission 

( • • 
C. J . Lyman 
Special Assistant Attorney General 

JLMsis for Iowa State Highway Commission 
rr-
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Mr. Ray Hanrahan 
P o l k County Attorney 
Room 406 Court House 
Oes Moines, iowa 
A t t e n t i o n : Mr. A. R. Shepherd 
Oear S i r ; 

This w i l l acknowledge r e c e i p t of yours of the 21st Inst. 
in which you submitted the f o l l o w i n g : 

"We have a problem regarding the assessment 
of omitted property pursuant to Code Section 
443.£ on which we cannot f i n d any s p e c i f i c 
a u t h o r i t y and which may be a matter o f s t a t e 
wide i n t e r e s t . 
"The property in question c o n s i s t s of land In 
West Des Moines on which there Is a s e r v i c e 
s t a t i o n erected by a lessee h o l d i n g a lease 
f o r longer than three years. Thence the land 
and the b u i l d i n g should have been assessed as 
re a l e s t a t e under Code Section 428.4. The 
o r i g i n a l assessment was based only on the as
sessed v a l u a t i o n of the land. Some three years 
l a t e r our County Assessor learned that a new 
s e r v i c e s t a t i o n had been erected on t h i s land 
and he assessed the new b u i l d i n g f o r the taxes 
f o r 1954, 1955 and 1956 and demanded payment 
of these taxes with p e n a l t y thereon pursuant 
to the p r o v i s i o n s of Code Section 443.6 author
i z i n g the assessor to l i s t f o r t a x a t i o n any 
omitted property. We understand that t h i s 
assessment was made a f t e r a l l taxes assessed 
against the land f o r the years in question had 
been pa i d . 

" W i l l you k i n d l y advise us whether the property 
In question was assessable as omitted property 
and i f so whether the a c t i o n to assess i t as 
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omitted property was taken too l a t e a f t e r the 
taxes In question had been paid on the b a s i s 
of the o r i g i n a l assessment?" 
In r e p l y thereto I advise as f o l l o w s . In my o p i n i o n 

the foregoing does not present a case of assessing omitted 
property but one of i n c r e a s i n g the v a l u a t i o n of property 
p r e v i o u s l y assessed. As bearing upon t h i s p r o p o s i t i o n , Sec
t i o n 428.4 and Section 443.6, Code 1958, provide the f o l l o w i n g : 

"428.4 Personal property - r e a l e s t a t e - butId-
ings. Property s n a i l be taxed each year, and 
personal property s h a l l be l i s t e d and assessed 
each year in the name of the owner thereof on 
the f i r s t day of January. Real e s t a t e s h a l l be 
l i s t e d and valued in 1933 and every four years 
t h e r e a f t e r , and in each year in which r e a l 

J e s t a t e i s not r e g u l a r l y assessed, the assessor 
s h a l l l i s t and assess any r e a l property not In
cluded in the previous assessment, and a l s o 
any b u i l d i n g s erected s i n c e the previous as
sessment, with a minute of the t r a c t or l o t of 
land whereon the same are s i t u a t e d , and the 
a u d i t o r s h a l l thereupon enter the taxable value 
of such b u i l d i n g s on the tax l i s t as a part of 
the r e a l e s t a t e to be taxed; but i f such b u i l d 
ings are erected by another than the owner of 
the r e a l e s t a t e , they s h a l l be l i s t e d and as
sessed to the owner as personal property, but 
b u i l d i n g s and f i x t u r e s erected on r e a l e s t a t e 
held under a lease of longer than three years 
d u r a t i o n s h a l l be assessed as r e a l e s t a t e . " 

"443.6 Cor r e c t i o n s by a u d i t o r . The auditor 
may c o r r e c t any e r r o r in the assessment or tax 
l i s t , and the assessor or a u d i t o r may assess 
and l i s t f o r t a x a t i o n any omitted property." 
These s t a t u t e s contain p r o v i s i o n s that are p e r t i n e n t 

and persuasive in the s i t u a t i o n o u t l i n e d . Section 428.4 provides 

) 
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that a lease of longer than three years s h a l l be assessed as 

r e a l e s t a t e and Section 443.6 provides that the Auditor may 
c o r r e c t an e r r o r In the assessment or tax l i s t and that the 
assessor or Auditor may assess and l i s t f o r t a x a t i o n any 
omitted property. The p a r a l l e l of these p r o v i s i o n s and of the 
s i t u a t i o n presented In your l e t t e r e x i s t s in the^case of Palmer 
v. Beadle County, 15 N. W. 2d 6. The o p i n i o n supported by 
two iowa cases t h e r e i n mentioned, t o - w l t : German Savings Bank 
of Manning v. Trowbridge, 124 Iowa 514, 100 N. W. 333; Woodbury 
County v. T a l l e y , 153 Iowa 28, 129 N. W. 967, was decided upon 
these f a c t s . The p l a i n t i f f s owned Lots 3 and 4, Block 6, in 
Black and S t e r l i n g ' s A d d i t i o n to the c i t y of Huron. Lot 4 was 
occupied by a house of some s i z e w h i l e Lot 3 was vacant. The 
Assessor returned an assessment on Lot 4 on the b a s i s that 
It was a vacant l o t and the house standing on Lot 4 was assessed 
as part of Lot 3» t h i s c o n d i t i o n having e x i s t e d f o r some years 
without the payment of taxes on Lot 4 and f i n a l l y was discovered 
that the assessment on Lot 4 omitted the assessment of a b u i l d 
ing. The Auditor c o r r e c t e d the assessment on Lot 4 by adding 
the assessed value of the house standing on that l o t . A c t i o n 
was s t a r t e d to e n j o i n the issuance of a tax deed f o r f a i l u r e 
to pay the amount of the del Itffafuent tax on Lot 4. In h o l d i n g 
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that the delinquent tax amounted to the sum of $96.70, being 
the amount of delinquent tax without allowance f o r the value 
of the house standing thereon, the Court s t a t e d : 

"But the a u t h o r i t y of the a u d i t o r to make new 
assessments i s l i m i t e d to cases of 'omitted 
property' and Lot 4 was not 'omitted property' 
f o r the assessor had assessed i t every year 
from 1931 to 1942, I n c l u s i v e . The assessor 
had g r e a t l y undervalued the assessment no doubt, 
but that d i d not a u t h o r i z e the a u d i t o r to make 
a reassessment of i t . It i s only property that 
the assessor has omitted that the a u d i t o r can 
reassess. This i s the i n t e r p r e t a t i o n a p p l i e d 
in a s i m i l a r case under a s i m i l a r s t a t u t e in 
North Dakota, Marshall Wells Co. v. Foster 
County, 59 N. D. 599, 231 N. W. 542; and the 
same i n t e r p r e t a t i o n was put upon a s i m i l a r 
s t a t u t e In Indiana, W i l l i a m s v. Segur, 106 

) ind. 368, 1 N. E. 707; and the same r u l i n g i s 
a p p l i e d in such cases In Iowa, German Sav. 
Bank of Manning v. Trowbridge, 124 Iowa 514, 
100 N. W. 333; Woodbury County v. T a l l e y , 153 
Iowa 28, 129 N. W. 967. 
"Neither do we b e l i e v e that there was any e r r o r 
in the 'quantity of r e a l property assessed 1 

w i t h i n the meaning of the f i r s t paragraph of 
SDC 57.1002. Lot 4 In i t s e n t i r e t y was assessed. 
The assessor undervalued the l o t but the e n t i r e 
l o t was assessed; there was no e r r o r in the 
q u a n t i t y of r e a l property assessed, the e r r o r 
was in the v a l u a t i o n . Under the p r o v i s i o n s of 
SDC 57.0312 r e a l property, f o r the purpose of 
t a x a t i o n , s h a l l include the land and a l l b u i l d 
ings, s t r u c t u r e s and improvements thereon. The 
assessment of Lot 4, t h e r e f o r e , included the 
land and the s t r u c t u r e s . SDC 57.0334 r e l a t e s 
to the method of f i x i n g the v a l u a t i o n of r e a l 
e s t a t e , by p r o v i d i n g that the value should be 
determined by c o n s i d e r i n g the value of the land 
and a l s o the value of the s t r u c t u r e . But t h i s 
s e c t i o n r e l a t e s o n l y to v a l u a t i o n and does not 
make s t r u c t u r e s on r e a l property a separate c l a s s 

> of property f o r the purpose of t a x a t i o n . It 
f o l l o w s , we b e l i e v e , that the assessment of Lot 4 
n e c e s s a r i l y included any s t r u c t u r e s on the l o t , 
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and the f a i l u r e of the assessor to consider the 
value of the s t r u c t u r e s In making h i s assessment, 
goes only to the v a l u a t i o n of the property as
sessed and not to the q u a n t i t y . There i s no 
a u t h o r i t y In our law f o r the county t r e a s u r e r 
or auditor to increase the v a l u a t i o n of property. 1' 
in view of the con c l u s i o n that t h i s i s not a case of 

omitted property there i s no n e c e s s i t y to determine the question 
as to whether the assessment was made too l a t e a f t e r the taxes 
had been paid on the o r i g i n a l assessment. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 



A p r i l 1, 1958 

Mr. G l enn D. S a r s f l e l d 
S t a t e C o m p t r o l l e r 
B u i 1 d 1 n g 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y ours o f t h e 3 1 s t u l t . 

In which you s u b m i t t e d t h e f o l l o w i n g : 

"Chapter 5, S e c t i o n 7, A c t s o f t h e 56th G e n e r a l 
Assembly, a p p r o p r i a t e s the sum o f $200,000.00 
t o t h e S t a t e H i s t o r i c a l S o c i e t y o f Iowa, t o be 
used f o r t h e e r e c t i o n o f a c e n t e n n i a l b u i l d i n g 
a t Iowa C i t y , and Is c o n t i n g e n t upon, and t o be 
supplemented by an a d d i t i o n a l $100,000.00 t o be 
r a i s e d by the S o c i e t y to be used In t h e c o n s t r u c 
t i o n o f s a i d b u i l d i n g . 

"Under d a t e o f March 14, 1958, I am a d v i s e d by 
t h e S u p e r i n t e n d e n t o f the S t a t e H i s t o r i c a l S o c i 
e t y t h a t they have r a i s e d a t l e a s t $100,000.00 
In c o m p l i a n c e w i t h t h i s A c t . 

"Chapter 5» S e c t i o n 3, A c t s o f the 56th G e n e r a l 
Assembly, makj|s c e r t a i n p r o v i s i o n s as t o t h e 
a v a i l a b i l i t y d f f u n d s a p p r o p r i a t e d In t h i s A c t . 

" S e c t i o n 8.32, Code o f Iowa, 1954, p r o v i d e s f o r 
c o n d i t i o n a l a v a i l a b i l i t y of a p p r o p r i a t i o n s , 

" I r e s p e c t f u l l y r e q u e s t an o p i n i o n as t o t h e 
f o l l o w i n g : 

" 1 . Is the a v a i l a b i l i t y o f the a p p r o p r i a t i o n 
p r o v i d e d by S e c t i o n 7 s u b j e c t to any a c t i o n by 

. t h e S t a t e Board o f Regents, o r t h e Budget and 
F i n a n c i a l C o n t r o l Committee, as s e t f o r t h i n 
S e c t i o n 3? 
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"2. Must t h e S t a t e H i s t o r i c a l S o c i e t y use 
the money I t has r a i s e d b e f o r e t h e a p p r o p r i a 
t i o n o f $200,000.00 Is t o be made a v a i l a b l e , 
and I f your r e p l y Is t o t h e a f f i r m a t i v e , Is 
such p a r t i c i p a t i o n r e s t r i c t e d t o the amount o f 
$100,000.00, o r must they use a l l such funds 
they may have r a i s e d b e f o r e u s i n g the $200,000*00 
a p p r o p r i a t i o n ? " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . 

1. In answer t o your q u e s t i o n #1 I would a d v i s e you 

t h a t S e c t i o n 7 o f Chapter 5, A c t s o f t h e 56th General Assembly, 

w i t h r e s p e c t t o the a p p r o p r i a t i o n s t o t h e S t a t e H i s t o r i c a l 

S o c i e t y p r o v i d e s t h e f o l l o w i n g : 

"Sec. 7 There Is hereby a p p r o p r i a t e d f rom 
the g e n e r a l f u n d o f the s t a t e t o the s t a t e 
h i s t o r i c a l s o c i e t y o f Iowa the sum o f two 
hundred thousand d o l l a r s ($200,000.00) t o be 
used f o r the e r e c t i o n o f a c e n t e n n i a l b u i l d 
i n g a t Iowa C i t y . S a i d a p p r o p r i a t i o n s h a l l 
be c o n t i n g e n t upon and be supplemented by an 
a d d i t i o n a l one hundred thousand d o l l a r s 
($100,000.00) r a i s e d by the s o c i e t y t o be 
used i n the c o n s t r u c t i o n o f s a i d b u i l d i n g . " 

T h i s a p p r o p r i a t i o n appears t o be a v a i l a b l e w i t h o u t a c t i o n 

e i t h e r by t h e Budget and F i n a n c i a l C o n t r o l Committee o r by the 

S t a t e Board o f Regents. A c t i o n on the use o f t h e a p p r o p r i a t i o n s 

p r o v i d e d by Chapter 5 by t h e S t a t e Board of E d u c a t i o n and the 

Budget and F i n a n c i a l C o n t r o l Committee Is r e s t r i c t e d t o the 

a p p r o p r i a t i o n s made by S e c t i o n 2 o f t h e d e s i g n a t e d Chapter 5. 

" 2. In answer t o your q u e s t i o n #2 I would advlse&you 

t h a t the use o f the fu n d s a p p r o p r i a t e d by S e c t i o n 7 o f Chapter 5, 



\ 
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A c t s o f the 56th General Assembly; i s c o n t r o l l e d by S e c t i o n 8.32 

as amended by Chapter\131, paragraph 5, A c t s o f the 56th General 

Assembly, which p r o v i d e s so f a r as Is p e r t i n e n t the f o l l o w i n g : 

"Condi t l o n a l a v a l l a b 11i t y o f a p p r o p r i a t i o n s . 
A l l a p p r o p r i a t i o n s made t o any department 
or e s t a b l i s h m e n t o f t h e government as r e 
c e i v e o r c o l l e c t moneys a v a i l a b l e f o r ex
p e n d i t u r e by them under p r e s e n t laws, a r e 
d e c l a r e d t o be In a d d i t i o n t o such repayment 
r e c e i p t s , and such a p p r o p r i a t i o n s a r e t o be 
a v a i l a b l e as and t o the e x t e n t t h a t such 
r e c e i p t s a r e I n s u f f i c i e n t t o meet the c o s t s 
o f a d m i n i s t r a t i o n , o p e r a t i o n , and maintenance, 
o r p u b l i c improvements o f such departments." 

B e i n g an e s t a b l i s h m e n t o f the government, the a v a i l a b i l i t y 

o f the $200,000 a p p r o p r i a t e d i s c o n d i t i o n e d upon the prlo^r use o f 

the $100,000 s u p p l e m e n t a t i o n made by the S o c i e t y . In the event 

t h a t the amount r a i s e d by the S o c i e t y exceeds $100,000 the 

ex c e s s i s l i k e w i s e c o n t r o l l e d by the p r o v i s i o n s of t h i s quoted 

s t a t u t e . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S:MKB 



A p r i l I , 1958 

Mr. B e r t A. B a n d s t r a 
M a r l o n County A t t o r n e y 
K n o x v l l l e , Iowa 

Dear S i r s 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f t h e 20th u l t . 

In which you s u b m i t t e d the f o l l o w i n g : 

'•I would l i k e t o submit t h e f o l l o w i n g two ques
t i o n s t o you under t h e Absent V o t e r s Law and I 
would p a r t i c u l a r l y l i k e t o have an o p i n i o n on 
two q u e s t i o n s I n v o l v i n g an i n t e r p r e t a t i o n o f 
S e c t i o n 53.23 o f the 1954 Code. My q u e s t i o n s 
a r e t h e s e : 

" 1 . May an absentee v o t e r ' s b a l l o t be c o u n t e d , 
under any c i r c u m s t a n c e s , when t h e r e i s not a 
v a l i d A p p l i c a t i o n f o r B a l l o t on f i l e a t the 
tim e o f the c o u n t i n g o f t h e b a l l o t s , 

"2. When t h e r e Is no such A p p l i c a t i o n f o r 
B a l l o t on f i l e w i t h the Judges a r e t h e j u d g e s 
o f t h e e l e c t i o n a u t h o r i z e d t o open s a i d ab
se n t e e b a l l o t s . " 

In r e p l y t h e r e t o I a d v i s e t h a t the r i g h t t o c a s t an 

absentee b a l l o t i s c o n d i t i o n e d upon t h e e x i s t e n c e o f a s t a t u 

t o r y a p p l i c a t i o n . Absent such a p p l i c a t i o n an absentee b a l l o t 

may not be v o t e d , opened o r c o u n t e d . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S:MKB 



A p r i l 1, 1959 

Mr. Robert D. P a r k i n 
J e f f e r s o n County A t t o r n e y 
F a i r f i e l d , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours of the 26th u l t . 

i n wKr'rch you s u b m i t t e d the f o l l o w i n g : 

" R e f e r e n c e i s made t o o p i n i o n o f the A t t o r n e y 
General of the year 1909 at page 3 1 9 , r e g a r d s 
the e l i g i b i l i t y f o r o f f i c e . | t i s my under
s t a n d i n g w i t h o u t h a v i n g read the e n t i r e o p i n i o n , 
but from a summary the same which i s found i n 
the Iowa Code Annotated Volume k, a t page 123 

V- where r e f e r e n c e i s made t o t h i s p a r t i c u l a r 
o p i n i o n t h a t a c a n d i d a t e f o r county o f f i c e i s 
not e l i g i b l e as a c a n d i d a t e u n l e s s he has l i v e d 
in and been a r e s i d e n t of the county a t l e a s t 
60 days p r i o r t o , ( 1 ) e i t h e r the f i l i n g of the 
a f f i d a v i t , o r , (2) 60 days p r i o r t o the p r i m a r y 
e l e c t i o n . 

"Would you p l e a s e be so k i n d as to t e l l me 
whether or not t h e r e have been any o p i n i o n s of 
the A t t o r n e y General s i n c e the one above c i t e d 
which has changed the c o n s t r u c t i o n of the q u a l i 
f i c a t i o n of a c a n d i d a t e . I f so, would you 
p l e a s e so i n f o r m me i f s a i d q u a l i f i c a t i o n s a r e 
any d i f f e r e n t than those i n s a i d 1909 o p i n i o n 
w h e r e i n he must be a r e s i d e n t of the county 
60 days b e f o r e e i t h e r ( 1 ) the f f l i n g o o f h i s 
a f f i d a v i t , or (2) 60 days p r i o r t o the p r i m a r y 
e l e c t i o n . i t i s a n t i c i p a t e d t h a t t h i s q u e s t i o n 
w i l l v e r y d e f i n i t e l y a r i s e in J e f f e r s o n County 
in the v e r y v e r y near f u t u r e , t h e r e f o r e , the 

. f u r t h e r q u e s t i o n i s asked: i s i t not o n l y the 
duty but the r i g h t of t h e County A u d i t o r t o be 
t h a t i n d i v i d u a l who d i s q u a l i f i e s a c a n d i d a t e 
f o r h i s h a v i n g f a i l e d t o e i t h e r ( 1 ) meet the 
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r e s i d e n c e r e q u i r e m e n t s o f (2) h a v i n g f a i l e d t o 
o b t a i n the n e c e s s a r y number o f s i g n a t u r e s on a 
n o m i n a t i o n paper. The County A u d i t o r i s d e s i r 
ous o f knowing whether o r not t h i s i s not h i s 
d u t y . " 

1. I n s o f a r as the q u e s t i o n of e l i g i b i l i t y of a a a n d i d a t e 

i s c o n c erned, i t i s the view of the Department t h a t e l i g i b i l i t y 

i s d e t e r m i n e d by the terms of the a f f i d a v i t at the time the can

d i d a t e ' s a f f i d a v i t i s f i l e d . See o p i n i o n o f the A t t o r n e y General 

i s s u e d March 22, 1956, to Honorable M e l v i n D. S y n h o r s t , copy of 

which i s e n c l o s e d . 

2. I n s o f a r as the duty and r i g h t o f the County A u d i t o r 

i s c oncerned in r e l a t i o n t o the r e s i d e n c e requ ii.rrements of > a 

c a n d i d a t e who has f a i l e d e i t h e r t o meet the r e s i d e n c e r e q u i r e m e n t s 

of the c a n d i d a t e or of the c a n d i d a t e h a v i n g f a i l e d t o o b t a i n the 

n e c e s s a r y number of s i g n a t u r e s on the n o m i n a t i o n paper, | r e f e r 

you t o O p i n i o n o f the A t t o r n e y General a p p e a r i n g i n the Report 

f o r 1932 a t page 197 c o v e r i n g the A u d i t o r * s duty w i t h r e s p e c t 

t o n o m i n a t i o n papers. Copy of o p i n i o n i s h e r e t o a t t a c h e d . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S:MKB 
Encs. 



A p r i l 10, 1958 

Dr. A. L. Sundberq, C h i e f 
D i v i s i o n o f Animal I n d u s t r y 
Department o f A g r i c u l t u r e 
B u i 1 d I n g 

Dear S i r : 

Your r e c e n t i n q u i r y a s ks t h e f o l l o w i n g q u e s t i o n : 

"Under t h e e x i s t i n g laws does t h e D i v i s i o n o f 
Animal I n d u s t r y have power t o q u a r a n t i n e t h e 
e n t i r e h e r d In which b r u c e l l o s i s I n f e c t i o n i s 
d i s c l o s e d by e i t h e r a p o s i t i v e r e a c t o r o r a 
s u s p i c i o u s r e a c t o r r e s u l t i n g f r om a b r u c e l 
l o s i s b l o o d t e s t a p p l i e d t o the h e r d ? " 

In r e p l y you a r e a d v i s e d t h a t w h i l e u n q u e s t i o n a b l y Sec
t i o n 164.16, Code 1958, s u p p l i e s ample a u t h o r i t y f o r r e g u l a 
t i o n s g o v e r n i n g t h e q u a r a n t i n e o f an e n t i r e h e r d In wh i c h a 
b r u c e l l o s i s r e a c t o r might be f o u n d , your r e g u l a t i o n s i n 1954 
I. D. R. do not I n d i c a t e any p r e v i o u s I n t e n t i o n by t h e D e p a r t 
ment to q u a r a n t i n e e n t i r e herds because o f exposure t o a r e 
a c t o r o r s u s p e c t . 

Only under R e g u l a t i o n 16, S e c t i o n IX, d e a l i n g w i t h r e 
a c t o r s t o t h e t u b e r c u l I n t e s t does the Department appear t o 
have p r e v i o u s l y I n d i c a t e d t h a t e n t i r e herds s h o u l d be quaran
t i n e d where one o r more a n i m a l s In t h e h e r d has been d e t e r m i n e d 
t o be a r e n c t o r . 

R e g u l a t i o n 2, S e c t i o n I , s t a t e d t h a t , "* * * the C h i e f 
o f the D i v i s i o n o f Animal I n d u s t r y * * * Is a u t h o r i z e d t o * * * 
m a i n t a i n such q u a r a n t i n e r e g u l a t i o n s as he may deem n e c e s s a r y 
* * *", b u t , R e g u l a t i o n 13, S e c t i o n I , d e f i n e s q u a r a n t i n e " t o 
mean the p e r f e c t I s o l a t i o n o f a l l d i s e a s e d o r s u s p e c t e d a n i m a l s 
f rom c o n t a c t w i t h o t h e r a n i m a l s * * *" w h i c r T l n d l c a i e s t h a t up 
t o t h i s time t h e Department has been s a t i s f i e d t o s e p a r a t e 
d i s e a s e d o r s u s p e c t a n i m a l s f r o m t h e h e r d as opposed t o quaran
t i n i n g t h e e n t i r e h e r d when a r e a c t o r Is found In I t s m i d s t . 
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T h e r e f o r e , i t Is our c o n c l u s i o n t h a t w h i l e S e c t i o n 
164.16 g i v e s ample a u t h o r i t y f o r r e g u l a t i o n s c o n c e r n i n g quaran
t i n e s u f f i c i e n t l y b f o a d t o I n c l u d e e n t i r e h e r d s , t h a t t h e r e Is 
as y e t no r e g u l a t o r y a u t h o r I t y In t h e Department t o so I s o l a t e 
e n t i r e h erds e x c e p t In t h e case o f he r d s under S t a t e and F e d e r a l 
s u p e r v i s i o n where t u b e r c u l o s i s r e a c t o r s a r e f o u n d . 

Very t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y General 

FHF:MKB 



A p r i l 14, 1958 

Mr. Glenn 0. S a r s f l e l d 
S t a t e C o m p t r o l l e r 
B u i l d i n g 

Oear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f t h e 9 t h I n s t . 

i n w h i c h you s u b m i t t e d the f o l l o w i n g : 

•'On December 9, 1957, you Issued t h i s o f f i c e an 
o p i n i o n based on c e r t a i n f a c t s and c o n d i t i o n s t o 
t h e e f f e c t t h a t t h e Budget and F i n a n c i a l C o n t r o l 
Committee c o u l d not a l l o c a t e f u n d s f r o m t h e G e n e r al 
C o n t i n g e n t Fund o f the S t a t e , p r o v i d e d by Chapter 
39, A c t s o f the 57th G e n e r a l Assembly, t o t h e 
B a c t e r i o l o g i c a l L a b o r a t o r y a t Iowa C i t y . 

"On J a n u a r y 24, 1958, you gave t h i s o f f i c e a 
g e n e r a l o p i n i o n t o the e f f e c t t h a t I f t h e Budget 
and F i n a n c i a l C o n t r o l Committee. In I t s judgment, 
f i n d s t h a t I f an emergency and/or c o n t i n g e n c y 
e x i s t s , I t c o u l d make a l l o c a t i o n s f r om th e General 
C o n t i n g e n t Fund of t h e S t a t e w i t h o u t s u b j e c t i n g 
t h e C o m p t r o l l e r t o p e r s o n a l l i a b i l i t y f o r d i s b u r s 
i n g such f u n d s . 

"The Budget and F i n a n c i a l C o n t r o l Committee a t 
I t s m e e t i n g h e l d on March 20, 1958, has d e t e r m i n e d 
t h a t an emergency e x i s t s f o r the B a c t e r i o l o g i c a l 
L a b o r a t o r y a t Iowa C i t y , w h i c h i n c i d e n t a l l y Is based 
upon the same I n f o r m a t i o n and f a c t s as was your 
o p i n i o n o f December 9, 1957, and has a c c o r d i n g l y 
a l l o c a t e d t h e amount o f $30,580.00 f o r t h e p e r i o d 
e n d i n g March 1, 1 9 5 9 . 

" I r e s p e c t f u l l y r e q u e s t an o p i n i o n as t o which 
o p i n i o n Is t o be e f f e c t i v e i n s o f a r as t h i s o f f i c e 
Is c o n c e r n e d w i t h regard to the d e t e r m i n a t i o n o f 
an emergency and a l l o c a t i o n o f f u n d s t o t h e Bac-
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t e r l o l o g i c a l L a b o r a t o r y made by the Budget and 
F i n a n c i a l C o n t r o l Committee a t i t s m e e t i n g h e l d 
March 20, 1958, namely, your o p i n i o n o f Decem
ber 9, 1957, o r your o p i n i o n o f J a n u a r y 24, 1958." 

In r e p l y t h e r e t o I a d v i s e you t h a t t h e o p i n i o n i s s u e d 

J a n u a r y 24, 1958, i s the p r e v a l 1 I n g o p i n i o n o f t h e Department. 

A c t i n g under t h e a u t h o r i t y o f t h a t o p i n i o n t h e f i n d i n g by the 

Budget and F i n a n c i a l C o n t r o l Committee t h a t an emergency e x i s t s 

f o r t h e B a c t e r i o l o g i c a l L a b o r a t o r y a t Iowa C i t y made March 20, 

1958, Is c o n c l u s i v e upon you and s u p p l a n t s t h e a d v i c e g i v e n t o 

you In the same m a t t e r In our communication o f December 9, 1957. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r al 

0S:MKB 
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A p r i l 10, 1953 

Mr. J a c k W. F r y e 
F l o y d County A t t o r n e y 
C h a r l e s C i t y , Iowa 

Dear S l r j 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f t h e 9 t h I n s t . 

i n w h i c h you s u b m i t t e d t h e f o l l o w i n g : 

"At t h e r e q u e s t o f the County A u d i t o r o f F l o y d 
County, Iowa, I am w r i t i n g t o make the f o l l o w i n g 
I n q u i r y . 

"Upon p e t i t i o n o f more than 200 v o t e r s , the 
F l o y d County Board o f S u p e r v i s o r s a r e s u b m i t t i n g 
t h e q u e s t i o n as t o whether a County C o n s e r v a t i o n 
Board s h a l l be c r e a t e d as p r o v i d e d f o r In Chap
t e r 12 o f t h e Laws o f t h e 56th G e n e r a l Assembly. 
In v i e w o f t h e A t t o r n e y G e n e r a l ' s o p i n i o n d a t e d 
September 6, 1956, and c o n c e r n i n g s u b m i s s i o n o f 
t h e Korean Bonus p r o p o s i t i o n your o p i n i o n Is 
r e s p e c t f u l l y r e q u e s t e d as t o whether o r n o t the 
q u e s t i o n o f c r e a t i o n o f a County C o n s e r v a t i o n 
Board may be s u b m i t t e d t o t h e v o t e r s on v o t i n g 
machines o r must same be s u b m i t t e d as a p u b l i c 
measure on s e p a r a t e b a l l o t s In a c c o r d a n c e w i t h 
Chapter 49 o f t h e 1954 Code o f Iowa as amended? 

" I n v i e w o f t h e d a t e o f t h e p r i m a r y e l e c t i o n In 
w h i c h t h i s q u e s t i o n would be s u b m i t t e d , we e a r n e s t l y 
r e q u e s t your I n f o r m a l o p i n i o n and w i l l a p p r e c i a t e 
your a t t e n t i o n t o t h i s r e q u e s t . " 

. In r e p l y t h e r e t o I a d v i s e you t h a t w h i l e t h e f o r e g o i n g 

q u e s t i o n may be s u b m i t t e d a t a s p e c i a l e l e c t i o n to be h e l d a t 

52-4- 7 
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t h e p r i m a r y e l e c t i o n , the q u e s t i o n cannot be p r e s e n t e d to the 

v o t e r s on t h e v o t i n g machines. S e p a r a t e b a l l o t s a r e r e q u i r e d 

t o be used. See o p i n i o n d a t e d F e b r u a r y 15* 1956, a d d r e s s e d t o 

B r y c e M. F i s h e r , A s s i s t a n t L i n n County A t t o r n e y , copy o f which 

i s e n c l o s e d . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OSiMKB 
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Mr. Asher E. Schroeder 
J a c k s o n County A t t o r n e y 
Maquoketa, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y ours o f t h e 25th I n s t . 

In which you s u b m i t t e d the f a l l o w i n g * 

" I w i s h t o submit f o r answer the f o l l o w i n g 
q u e s t i o n s r e g a r d i n g proposed bond i s s u e 
e l e c t i o n t o be h e l d a t the same time as t h e 
p r i m a r y e l e c t i o n on June 2, 1958. I t would 
seem on t h e b a s i s o f an o p i n i o n o f your o f f i c e 
f rom th e year 1938, a t page 659 t h a t i t would 
be p r o p e r t o h o l d such an e l e c t i o n a t t h a t 
t i m e , and perhaps a l s o answers the f i r s t ques
t i o n . 

" 1 . As the c o u n t y uses v o t i n g machines ex
c l u s i v e l y t h e q u e s t i o n a r i s e s f o r p r o v i d i n g 
f o r t h e p o s s i b i l i t y of t h e v o t e r who w i s h e s 
t o v o t e on the county p r o p o s l s i t o n but does 
not w i s h t o p a r t i c i p a t e In the e l e c t i o n o f 
c a n d i d a t e s due t o h i s d e s i r e not to d e c l a r e 
f o r any c e r t a i n p a r t y . In t h i s r e g a r d t h e r e 
Is no r e g i s t r a t i o n o f v o t e r s In the c o u n t y . 
I f the above r e s u l t s In the r e q u i r e m e n t o f a 
s e p a r a t e b a l l o t f o r v o t i n g on t h i s p r o p o s i t i o n , 
and s i n c e the county does not have enough v o t i n g 
machines t o p r o v i d e each v o t i n g p r e c i n c t w i t h 
an e x t r a machine I t Is presumed t h a t A u s t r a l i a n 
b a l l o t s must be f u r n i s h e d and s e p a r a t e v o t i n g 
booths c o n s t r u c t e d and f u r n i s h e d each p r e c i n c t . 
I f t h i s c o n t e n t i o n i s c o r r e c t w i l l I t be n e c e s 
s a r y t o have a s e p a r a t e e l e c t i o n board w i t h a 
s e p a r a t e s e t of p o l l books? In a f f e c t won't 
t h i s be deemed a s p e c i a l e l e c t i o n ? 

"2. The Board o f S u p e r v i s o r s by r e s o l u t i o n 
l a s t f a l l , d i r e c t e d t h a t t h i s p r o p o s i t i o n be 
p l a c e d on t h e p r i m a r y b a l l o t . S i n c e t h a t t i m e 
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a new member has been e l e c t e d t o the Board. 
Can t h i s p r e s e n t Board amend the e a r l i e r Board's 
r e s o l u t i o n , i f they d e c i d e t h a t c o m p l i c a t i o n s 
t h a t may a r i s e depending upon your answers t o 
t h e above q u e s t i o n s , t o h o l d a s p e c i a l e l e c t i o n 
a t a l a t e r d a t e o r a w a i t the g e n e r a l e l e c t i o n 
i n the f a l I . 

"3. I f the p r o p o s i t i o n Is v o t e d on a t t h e 
p r i m a r y , i s our c o n t e n t i o n c o r r e c t t h a t the 
60% v o t e Is d e t e r m i n e d on the number o f v o t e s 
c a s t on the p r o p o s i t i o n and not on the t o t a l 
number o f v o t e s c a s t ; t h a t Is f o r t h e c a n d i d a t e s 
In a d d i t i o n to those c a s t on the C o u r t House 
I s s u e . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

1. The s u b m i s s i o n of-fia p r o p o s i t i o n t o i s s u e bonds i n 

c o n n e c t i o n w i t h the c o n s t r u c t i o n o r r e p a i r o f a c o u r t house may 

be had a t a g e n e r a l o r s p e c i a l e l e c t i o n . I f s u b m i t t e d a t the 

p r i m a r y e l e c t i o n I t o b v i o u s l y Is s u b m i t t e d a t a s p e c i a l e l e c t i o n 

a t w h i c h th e same e l e c t i o n board may f u n c t i o n and the same p o l l i n g 

books be used. G e n e r a l l y s p e a k i n g , p r o p o s i t i o n s o f t h i s c h a r a c t e r 

may be s u b m i t t e d on v o t i n g machines I f f i t t e d t o accommodate the 

terms of t h e p r o p o s i t i o n . See S e c t i o n 52.24, Code 1958. However, 

i n v i e w o f t h e f a c t t h a t t h e r e a p p a r e n t l y e x i s t s no p e r t i n e n t 

a u t h o r i t y to p e r m i t th e use o f v o t i n g machines a t a s p e c i a l e l e c 

t i o n h e l d i n the p r i m a r y e l e c t i o n , I am o f t h e o p i n i o n t h a t t h e 

p r o p o s i t i o n s h o u l d be s u b m i t t e d by s e p a r a t e b a l l o t In c o n f o r m i t y 

w i t h t h e p r o v i s i o n s o f S e c t i o n 49.48, e t s e q , Code 1958. 

2. In answer t o your q u e s t i o n #2 I am o f t h e o p i n i o n 

t h a t your Board c o u l d l e g a l l y change the e l e c t i o n a t w h i c h t h i s 
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p r o p o s i t i o n can be s u b m i t t e d . T h i s change c o u l d be a c c o m p l i s h e d 
Vr;> 
by the r e s c i s s i o n o f the p r e v i o u s r e s o l u t i o n o r by amendment o f 

the o r i g i n a l r e s o l u t i o n . 

3. In answer t o your q u e s t i o n #3 I a d v i s e t h a t the v o t e 

r e q u i r e d t o adopt t h i s p r o p o s i t i o n Is s e t f o r t h i n S e c t i o n 75.1, 

Code 1958, which p r o v i d e s as f o l l o w s : 
"Bonds - e l e c t i o n - v o t e r e q u l r e d . When a C r o p e s 1 1 i o n t o a u t h o r i z e an i s s u a n c e o f bonds 
y a c o u n t y , t o w n s h i p , s c h o o l d i s t r i c t , c i t y 

o r town, o r by any l o c a l board o r commission, 
i s s u b m i t t e d t o the e l e c t o r s , such p r o p o s i t i o n 
s h a l l n o t be deemed c a r r i e d o r adopted, any
t h i n g i n t h e s t a t u t e s t o t h e c o n t r a r y n o t w i t h 
s t a n d i n g , u n l e s s the v o t e i n f a v o r o f such 
a u t h o r i z a t i o n i s equal t o a t l e a s t s i x t y per 
ce n t o f the t o t a l v o t e c a s t f o r an a g a i n s t 
s a i d p r o p o s i t i o n a t s a i d e l e c t i o n . 

" A l l b a l l o t s c a s t and not counted as a v o t e 
f o r o r a g a i n s t the p r o p o s i t i o n s h a l l n o t be 
used In computing t h e t o t a l v o t e c a s t f o r and 
a g a i n s t s a i d p r o p o s i t i o n . " 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S:MKB 
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April \k, 1958 

Board of Control of State Institutions 
State Office Building 
L o c a l 
Attention} Mr. J. R. Hansen, Member 
Gentlemem 

In the letter referred to this o f f i c e en April 8, 1958, the following question Is presented t 

When a county Insanity commission has committed a 
person to a county home, may such person be legally admit
ted to a mental health Institute for the purpose of psychi
a t r i c removaluatIon? 

The only provision found for admission Is that con
tained In Section 229.29, 1958 Code of Iowa, set out below: 

"Insane persons who have been under care, 
either as public or private patients, outside 
of the hospital by authority of the commission 
of Insanity may, on application, be transferred 
to the state hospital, whenever they can be 
admitted thereto. Such admission may be had 
without another Inquest, at any time within six 
months after the Inquest already had, unless the 
commission shall think further inquest advisable." 
(Emphasis added) 
You w i l l note that such admission Is by way of transfer 

and not for any specific purpose such as psychiatric re-evaluatlon 
or review, in order to effect a transfer It Is necessary that 
applIcatIon be made. Therefore, this code prevision does not 
seem to meet the particular purpose herein considered. 

An examination of Chapter 227, 1958 Code of Iowa, shows 
that county Institutions for the Insane are under the supervis
ion of the Board of Control. See Section 227.1, 1958 Code of 
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Iowa* Authority to Inspect such Institutions Is expressly 
granted in Section 227*2, 1958 Code of Iowa. Additional 
authority provided In that code section Is as follows* 

"In addition to the aforesaid Inspections, 
the board shall make or cause to be made an 
Inspection of each county home where mental 
patients are kept at least once each year by 
a competent psychiatrist employed by the state 
hospital in the hospital d i s t r i c t where trie 
county home is located. Such inspection shall 
include an examination of each mental patient 
which shall reveal the patient's condition oT~ 
health and the likelihood of improvement or 
discharge and such other recommendations con
cerning the care of patients as the Inspector 
deems pertinent " (Emphasis added) 
This power of Inspection clearly accomplishes the result 

sought, i.e., psychiatric review of patients In a county home 
with a view to their condition In connection with health improve
ment, discharge posstbllI t i e s , and recommendations for future 
care. 

It Is pointed out that, according to the wording above 
quoted from Section 227*2, 1958 Code of Iowa, the psychiatrist 
employed by the state hospital In the hospital d i s t r i c t where 
the county home Is located Is the proper inspector to conduct 
this annual inspection. 

Very truly yours, 

HVF/fm HUGH V. FAULKNER 
Assistant Attorney Genera) 



April /j . 1953 

Hr. John H. Hoi ley 
Sutler County Attorney 
Shell Rock, Iowa 
Dear Sir: 

In your letter of February 20, 1953, you present the 
following problem* 

"During the coming months the Sutler 
County Conservation Board Intends to hire 
a number of day laborers to clean out brush, 
f e l l trees, and otherwise make Improvements 
on certain lands In this county In order 
that they may be converted Into parks and 
recreation grounds, w i l l these day laborers 
and their employer, the Sutler County Conser
vation Board, be subject to the compulsory 
Workmen*s Compensation coverage mentioned 
in Section 35.2, Code of Iowa, W&rt 

"Section 85*1(2} of the Code would indi
cate that perhaps these day laborers would 
not be covered by Workmen's Compensation, but 
the Annotations to the Code are of t i t t l e help. 
However, the attorney general*s opinions men* 
tloned in 5 ICA 2M would indicate, by analogy, 
that a county conservation board Is not within 
the provisions of the Worfenen1* Compensation 
Law." 
Section 85*2, Code 1954, provides] 

"Compulsory when. Where the state, county, 
municipal corporation, school d i s t r i c t , or c i t y 
under any form of government l i the employer, 
the provisions of this chapter for the payment 
of compensation and amount thereof for an Injury 
sustained by an employee of such employer shall 
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be exclusive, compulsory* and obligatory upon 
both employer and employ©©, except as otherwise 
provided In section 8 5 . 1 . " 

Section 8 5 * 6 1 , Code 1954, provides* 
"Definitions* in this and chapters 8 6 and 

8 7 , unless the context otherwise requires, the 
following definitions of terras shall prevail} 

I. 'Employer1 Includes and applies to any 
person, firm, association, or corporation, state, 
county, municipal corporation, school d i s t r i c t , 
and the legal representatives of a deceased 
employer, 

* « * * * *#" 
In reply to your letter we would advise that the County 

Conservation Soard Is not an employer under the provisions of 
Section 8 5 * 2 , Code 1954, as i t Is not a county, school d i s t r i c t , 
c i t y , or municipal corporation} nor i s It an employer under the 
provisions of Section 8 5 . 6 1 , subsection 1, Code 195*»» which 
defines "employer*' to be "any person, firm, association, or cor
poration, state, county, municipal corporation, school d i s t r i c t " * 
See Hop v. Brink. 205 Iowa 217 N*W. 551* 

To c l a r i f y the position of this o f f i c e It i s necessary 
to further analyse the problem which you present* 

In the case of Hierleld v. State. 229 Iowa 8 1 8 , 8 2 6 , the 
Supreme Court said; 

" I t Is the contention of the appellant that 
the principal c r i t e r i a for determining whether 
the relationship of employer and employee exists 
ares (1) the right of selection, or to employ 
at will} (2) responsibility for the payment or 
wages by the omployeri (3) the right to dlscharge 
or terminate the relationship! (k) the right to 
control the works and (5) i s the party sought 
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to bo hold as tho employer the responsible 
authority in charge of the work or for whose 
benefit the work Ts performed. Appellees 
contend that the four facts to be considered 
are the f i r s t four enumerated above* in 
order to determine whether the relationship 
of employer and employee exists* But we 
are of the opinion that a l l these matters 
should be considered* 0 

Section MIA. I, Code of 1953, provides as follow3a 
"Purposes. The purposes of this chapter 

are to create a county conservation board 
and to authorize counties to acquire, develop* 
maintain, and make available to the inhabi
tants of the county, public parka, preserves, 
parkways, playgrounds, recreational canters, 
county forests, w i l d l i f e and other conserva
tion areas, and to promote and preserve the 
health and general welfare of the people, to 
encourage the orderly development and conser
vation of natural resources, and to cultivate 
good citizenship by providing adequate pro
grams of public recreation*" (Emphasis added) 
In regard to requirements I, 3 and k in the HJerleld 

case, supra, Section M1A.M6), Code of 1958, reads as follows* 
"6. To employ and f i x the compensation 

of an executive o f f i c e r who shall be respon
sible to the county conservation board for 
the carrying out of Its p o l i c i e s , the said 
executive o f f i c e r shall have the power, sub
ject to the approval of said board, to employ 
and f i x the compensation of such assistants 
and employees as may be deemed necessary for 
carrying out the purposes and provisions of 
thi s chapter, but not In excess of these paid 
state conservation of f i c e r s and employees 
for l i k e services*'* 
Although these ( I , 3, and k above) are functions generally 

performed by the bo»r4 of supervisors for and on behalf of the 
county, in the case of tie workmen under consideration these 
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functions ore performed by the county conservation board for 
and on behalf of the county. We find no requirement in Sec* 
tion 85*2 or Section 65.61(1), Code of 1958, that these func
tions must be performed by the board of supervisors to qualify 
the employees as employees of the county* 

The county, as a governmental subdivision of the state, 
can only act through i t s various agents and Instrumentalities* 
Section 1IIA.6 provides the sources of financial revenue of the 
county conservation board* In a le t t e r opinion of July 18, 1957, 
addressed to you, this o f f i c e discussed this section and con* 
eluded that the board was not a tax certifying body but was 
subject to the general provisions for financial operation of 
county agencies or Instrumentalities. The principal control of 
the revenue of the county conservation board la therefore In 
the board of supervisors acting for and on behalf of the county. 
The responsibility for the payment of wages l i e s , i n the f i n a l 
analysis, with the county* 

In accordance with the discussion relative to the func
tions I, I, and *i above, the county 1$ the responsible authority 
in charge of the work acting by and through the county conserva
tion board. Section t t l A . l , Code of Iowa* set out above, clearly 
states that i t 1ft for the benefit of the county that the work 
Is being performed by making available to the inhabitants of the 
county public parks, preserves, parkways, playgrounds, recrea
tional centers, county forests, w i l d l i f e and other conservation 
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areas. 
We are of the opinion that an analysis of the f i v e 

requirements above shows that the workmen w i l l be employees 
of the county for the purposes of the Workmen's Compensation 
Act and therefore Sections 85.2 and 35.61(1), Code of 1958, w i l l 
be applIcable. 

Very truly yours, 

M a. mm, : ~~~ 
Attorney General of Iowa 

JHS/fm 
mU H , SftlTTuH* 
Assistant Attorney General 



A p r i l 24, 1958 

Mr. I s a d o r e Meyer 
Win n e s h i e k County A t t o r n e y 
Decorah, Iowa 

My dear I s a d o r e : 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f t h e 1 7 t h I n s t . 

In which you s u b m i t t e d the f o l l o w i n g : 

"The Board o f S u p e r v i s o r s o f Winneshiek County, 
Iowa, have r e q u e s t e d an o p i n i o n as t o whether 
o r not they have the r i g h t t o purchase a f a r m 
a d j o i n i n g t he p r e s e n t Winneshiek County Home 
f o r l e s s than $ 1 0 , 0 0 0 . 0 0 f o r the purpose o f 
o p e r a t i n g t h e County Home farm l a n d now owned 
by the County In a more e f f i c i e n t and economl-
c a l manner, and f u r t h e r t o use the home on the 
pre m i s e s f o r I n d i g e n t persons who do not have 
o t h e r l o d g i n g o r p l a c e t o l i v e . 

"Your a t t e n t i o n i s c a l l e d t o S e c t i o n 3 4 5 . 1 o f 
th e 1 9 5 4 Code o f Iowa, as amended, wh i c h p r o 
v i d e s t h a t 'nor t h e purchase o f r e a l e s t a t e f o r 
county purposes e x c e e d i n g $ 1 0 , 0 0 0 . 0 0 In v a l u e , 
u n t i l a p r o p o s i t i o n t h e r e f o r s h a l l have been 
f i r s t s u b m i t t e d t o the l e g a l v o t e r s o f t h e 
c o u n t y , and v o t e d f o r by a m a j o r i t y o f a l l p e r 
sons v o t i n g f o r and a g a i n s t such p r o p o s i t i o n 
a t a g e n e r a l o r s p e c i a l e l e c t i o n , n o t i c e o f 
the same b e i n g g i v e n as another s p e c i a l e l e c 
t i o n ' . Your a t t e n t i o n Is a l s o c a l l e d t o Con
r a d v s . S h e a r e r , 197 Iowa 1 0 7 8 , 198 N. W . T T 3 
In w^Ich t h e Court d e f i n e s 'county purpose' 
as one e x e r c i s e d by t h e county a c t i n g as a 

. m u n i c i p a l c o r p o r a t i o n , i t r e s u l t s In the use 
o r c o n t r o l t o the co u n t y by I t s l a w f u l l y con
s t i t u t e d a g e n t s , such as t h e e r e c t ton o f a 
c o u r t h o u s e o r county home o r o t h e r p r o j e c t s u l 
g e n e r i s . 
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"There Is no q u e s t i o n In t h i s c a s e t h a t the farm 
can be purc h a s e d f o r l e s s than $10,000.00, and, 
t h e r e f o r e , t h e m a t t e r would n ot have t o be sub
m i t t e d t o the v o t e r s o f Win n e s h i e k County f o r ap
p r o v a l . The m a t t e r t h a t c o n c e r n s me i s whether 
the p u r c h a s e o f t h i s f a r m p r i m a r i l y f o r a d d i 
t i o n a l l a n d t o make t h e p r e s e n t f a r m i n g o p e r a 
t i o n a t the Winneshiek County Home more e f f i c i e n t 
w i t h t h e added purpose o f u s i n g t h e house on the 
pr e m i s e s f o r f a m i l i e s on p r o - r e l i e f who have no 
o t h e r h o u s i n g f a c i l i t i e s Is s u f f i c i e n t t o b r i n g 
t h i s w i t h i n t h e county purpose, and a p r o p e r use 
o f c o u n t y f u n d s . 

" I would a p p r e c i a t e an o p i n i o n f r o m your o f f i c e 
on t h i s m a t t e r a t your e a r l y c o n v e n i e n c e . " 

In r e p l y t h e r e t o I would a d v i s e as f o l l o w s . In my 

o p i n i o n whether the f o r e g o i n g p r o p o s a l i s deemed t o be a county 

purpose Is a m a t t e r t o be d e t e r m i n e d w i t h i n the sound d i s c r e t i o n 

o f the Board o f S u p e r v i s o r s w i t h i n t h e r u l e s e t f o r t h i n t h e 

Conrad case c i t e d by you. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S:MKB 



A n r i i 15, 1953 

Mr. S a i l a r d Tipton,. D i r e c t o r 
" r o p e r t y Tax 'Vlvisio.n 
State Tax Coiasiiasion 
B u i l d lajr 
Dear .^r. Tipton: 

Your .let t e r dated February 2S, 1958, wherein you asked our 
o p i n i o n on the l e g a l i t y o f a county assessor boldinp the a d d i t i o n a l 
p o s i t i o n of c l e r k of an. 'Incorporated town, hao been r e f e r r e d to 
t h i s o f f i c e f o r rorsly, 

in s-is\mx to your i n q u i r y . I n v i t o yot.tr a t t e n t Ion t o ai\ 
i;iformal on.in.ion of ihs Attorney Cc-ncral of lov-a dr-.ted January 
21, 1*5 57, v h i c h provides as f o l l o w s : 

'•January 21, 1<J 57, >'r. h'lll-Sasi •'. Tucker, Johaaon '%o«*aty 
Attor n e y , Iowa C i t y , Iowa, Oear D i l i : t hrtve yours of the 
16th I n s t , i n v i i i c h you submitted the f o l l o w i n g : 

*v:ould you k i n d l y advise aa to whether or net, 
in the o p i n i o n of your o f f i c e a du l y e l e c t e d 
and «ti«.ali£ied constable, e l e c t e d under the pro
v i s i o n s of 30.21 of the 1?54 Code of Iowa., i s a 
q u a l i f i e d person f o r a..a appointment as an a s s i s t 
ant county assessor to the extent that he can 
held doroi hath jobn at the same time and re c e i v e 
compensation f o r both jobs from the county at t.he 
aarae t i a c . * 
In r e p l y thereto I ant of the o p i n i o n that a d u l y e l e c t e d 

and q u a l i f i e d constable nay not at the some time occupy the 
o f f i c e of a s s i s t a n t county assessor* My reason t h e r e f o r i s 
found i n the f o l l o w i n g s t a t u t e s , assuming that what i s d i s i f j -
aated as a s s i s t a n t i s in f a c t a deputy. S e c t i o n 441,4, Code 
of 1954, e s t a b l i s h e s th« o f f i c e of deputy county assessor and 
provides ho s h r i l l i n the absence o r . d i s a b i l i t y of the assessor 
perform a l l d u t i e s p e r t a i n i n g t o the d u t i e s of assessor, 
s e c t i o n 441,9, Subsection lf Code of 1954, r e q u i r e s of the 
assessor the f o l l o w i n g : 

* Duties of assessor. hhe Covnty assessor s h a l l : 
1. Devote h i s e n t i r e tiv.e t o the d u t i e s o f h i s 

5 " ? - V - / / 
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o f f i c e asiii s h a l l not em-afe i n any occupation 
or business i n t e r f e r i n g or i n c o n s i s t e n t w i t h 
such dnt i e s . * 
The- p o t e n t i a l s t a t u t o r y duty of the a s s i s t a n t assessor 

would deny him the r i ^ h t to occupy both the o f f i c e of constable 
and a s s e s s o r .or deputy assessor. Very t r u l y yours, OSCAft ST5A-3S, 
Second A s s i s t a n t •"•ttorn-cy d c n e r a l " . 

Although the q u e s t i o n at hand perta-i v.s to t he 1$ r e a l i t y of a 
county assessor s e r v i n g as cler - v of n.u i r c o r ^ o r a t e c town, i t i s f e l t 
that the r a t i o n a l e of tl:e foreuoiiuT o p i n i o n a p p l i e s , and precludes a 
person fsom serving-" siiav.lt aneously i n both c a p a c i t i e s * 

Very t r u l y yours, 

josh?*? e . Pir-.n 
S p e c i a l Counsel 

JCPjrh 

(• 
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A p r i l 28, 1958 

Hon. W. E. D a r r i n g t o n 
S t a t e R e p r e s e n t a t i v e 
P e r s i a , Iowa 

My dear Mr. D a r r i n g t o n : 

R e f e r e n c e i s h e r e i n made t o your r e q u e s t f o r o p i n i o n 

i n the f o l l o w i n g s i t u a t i o n . Brown and Green a r e now both r e s i 

d e n t s of t h e same township and Brown b e i n g a h o l d o v e r Super

v i s o r . You r e f e r to S e c t i o n 19_..19;, Code 1958, which p r o v i d e s 

as f o l l o w s j 

"Board o f s u p e r v i s o r s - J j r . • t a t i o n . No 
p e r s o n s F a l I be e l e c t e d a member o f the 
b o ard o f s u p e r v i s o r s who i s a r e s i d e n t 
o f the same township w i t h any o f the mem
be r s h o l d i n g o v e r , e x c e p t t h a t : 

" 1 . A member-elect may be a r e s i d e n t o f 
the same township as a member he i s e l e c t e d 
t o s ucceed. 

"2. In c o u n t i e s h a v i n g f i v e o r seven 
s u p e r v i s o r s two members may be r e s i d e n t s 
o f a township :whlch embraces a c i t y o f 
t h i r t y - f i v e thousand p o p u l a t i o n . " 

You query as t o whether i f Green i s I n e l i g i b l e t o be 

e l e c t e d t o the o f f i c e o f S u p e r v i s o r and cannot q u a l i f y even I f 

e l e c t e d f o r the reason t h a t he comes w i t h i n the l i m i t a t i o n s o f 

t h e f o r e g o i n g S e c t i o n , can he become a c a n d i d a t e f o r the Board 
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o f S u p e r v i s o r s f o r t h e term b e g i n n i n g J a n u a r y 1, 1959, and 

f u r t h e r y o u r q u e r y i s as to t h e d u t y o f the County A u d i t o r i n 

p l a c i n g upon the b a l l o t the name o f a c a n d i d a t e f o r S u p e r v i s o r 

who cannot l e g a l l y be e l e c t e d o r q u a l i f y . In answer t h e r e t o 

I would a d v i s e t h a t i n o r d e r t o q u a l i f y as a c a n d i d a t e f o r o f f i c e 

i n the p r i m a r y the C o n s t i t u t i o n does n ot p r o v i d e q u a l i f i c a t i o n s 
•fr 

o f a person s e e k i n g t o be a c a n d i d a t e f o r o f f i c e . S e c t i o n 43.18, 
Code o f 1958. p r o v i d e s w i t h r e s p e c t t h e r e t o t h e f o l l o w b ^ 

" A f f i d a v i t bv_ c a n d i d a t e . Every c a n d i d a t e 
s h a l 1 make and f i l e an a f f i d a v i t i n sub
s t a n t i a l l y t he f o l l o w i n g f orm: 

" I , b e i n g d u l y sworn, 
say t h a t I r e s i d e a t . . . . . . . s t r e e t , 
( c i t y o r town) o f . . . . . . . , county o f 

. i n t h e s t a t e o f Iowa; t h a t I 
am e l I g l b l e t o t he o f f i c e f o r which I am a 
c a n d i d a t e , and t h a t the p o l i t i c a l p a r t y 
w i t h which I a f f i l i a t e Is t h e . . . . . 
p a r t y $ t h a t I am a c a n d i d a t e f o r nomina
t i o n t o t h e o f f i c e o f t o be 
made a t t h e p r i m a r y e l e c t i o n t o be h e l d In 
June, 19 . . ., and hereby r e q u e s t t h a t my 
name be p r i n t e d upon t h e o f f i c i a l p r i m a r y 
b a l l o t as p r o v i d e d by law, as a c a n d i d a t e 
o f t h e . . . . . . . p a r t y . \ f u r t h e r m o r e 
d e c l a r e t h a t i f I am nominated and e l e c t e d 
I w i l l q u a l i f y as such o f f i c e r . 

( S i g n e d ) . 

" S u b s c r i b e d and sworn t o ( o r a f f i r m e d ) 
b e f o r e me by on t h i s . . . . 
day o f 19 . 

(Name) 

( O f f i c i a l t i t l e ) ' 
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T h i s appears t o be the o n l y s t a t u t e r e s p e c t i n g the 

e l i g i b i l i t y o f a person d e s i r i n g t o be a c a n d i d a t e f o r e l e c 

t i v e o f f i c e . The statement t h e r e i n made by the c a n d i d a t e i s 

t h a t he i s " e l i g i b l e t o the o f f i c e f o r which I am a c a n d i d a t e " . 

The e l i g i b i l i t y c o n s i s t s o f h i s b e i n g of c o n s t i t u t i o n a l age, 

t h a t i s , 21 y e a r s o f age, and a r e s i d e n t o f the s t a t e s i x months 

and the c o u n t y ten days. The f a c t t h a t Green may not be e l e c t e d 

and may not q u a l i f y f o r the o f f i c e by reason o f the p r o h i b i t i o n 

c o n t a i n e d i n S e c t i o n 39 . 1 9 h e r e t o f o r e quoted d e a l s w i t h the 

e l i g i b i l i t y o f the person t o be e l e c t e d to the Board o f Super

v i s o r s . S e c t i o n 43.18 d e a l s w i t h the e l i g i b i l i t y t o be a can

d i d a t e f o r the o f f i c e . These s t a t u t e s d e a l w i t h d i f f e r e n t 

s i t u a t i o n s , one w i t h the p r i m a r y and one w i t h the e l e c t i o n . The 

same s i t u a t i o n appeared in the case o f S t a f f o r d v. S t a t e E l e c t i o n 

B o a r d , 203 O k l a . R. 132, 218 P. 2d 617, where i t was s a i d : 

"We a r e not d e a l i n g here w i t h the e l i g i 
b i l i t y o f p e t i t i o n e r t o h o l d the o f f i c e 
i f e l e c t e d t h e r e t o . We agree w i t h the con
t e n t i o n o f p e t i t i o n e r t h a t the p r o v i s i o n 
o f the C o n s t i t u t i o n t h a t members of t h e 
House of R e p r e s e n t a t i v e s must be a t l e a s t 
21 y e a r s o f age a t the time of t h e i r e l e c 
t i o n and not the p r i m a r y e l e c t i o n . 

"The C o n s t i t u t i o n does not p r e s c r i b e Lhe 
q u a l i f i c a t i o n s o f a c a n d i d a t e i n a p r i m a r y 
e l e c t i o n . T h e r e f o r e , i t was w i t h i n the 
p r o v i n c e and r i g h t o f t h e L e g i s l a t u r e t o 
d e c l a r e upon what terms and s u b j e c t t o 
what c o n d i t i o n s the r i g h t to become a 
c a n d i d a t e b e f o r e a p r i m a r y e l e c t i o n s h a l l 
be c o n f e r r e d . The L e g i s l a t u r e has e x e r c i s e d 
t h a t r i g h t and p e t i t i o n e r i s bound t h e r e b y . " 
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In v iew o f t h e f o r e g o i n g I am o f t h e o p i n i o n t h a t 

Green may become a c a n d i d a t e f o r the Board o f S u p e r v i s o r s f o r 

the term b e g i n n i n g J a n u a r y 2, 1959, and t h a t the County A u d i t o r 

has t h e d u t y o f p l a c i n g h i s name upon the b a l l o t as a c a n d i d a t e 

f o r t h e o f f i c e . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

(" OS-.MKB 



A p r i l 15, 1958 

Mr. Mark D. B u c h h e l t 
F a y e t t e County A t t o r n e y 
West U n i o n , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f t h e 3 r d i n s t . 

i n which you s u b m i t t e d the f o l l o w i n g : 

"A q u e s t i o n has a r i s e n i n our county a u d i t o r ' s 
mind c o n c e r n i n g an absentee v o t e r . I b e l i e v e 
t h a t an A t t o r n e y G e n e r a l ' s o p i n i o n was Issued 
c o v e r i n g an absentee v o t e r o u t s i d e o f the coun-

f 1 t y and t h e r e q u e s t f o r an a p p l i c a t ion f o r a 
b a l l o t , but the p o i n t was not answered as r e 
gards an absentee v o t e r r e s i d i n g w i t h i n t h e 
c o u n t y but not a b l e t o go t o the p o l l s . The 
q u e s t i o n Is as f o l l o w s : 

"'May t h e c o u n ty a u d i t o r e n c l o s e an a p p l i c a 
t i o n f o r an absentee b a l l o t and the b a l l o t 
i t s e l f In an e n v e l o p e to an I n d i v i d u a l who r e 
q u e s t s an a p p l i c a t i o n and b a l l o t and a t t h e 
time o f r e q u e s t i n g same, r e s i d e s w i t h i n t h e 
c o u n t y In which he o r she v o t e s . ' " 

In answer t o the f o r e g o i n g I c a l l your a t t e n t i o n t o t h e 

f o l l o w i n g s e c t i o n , b e i n g §53.10, which p r o v i d e s as f o l l o w s : 

" A p p l i c a t i o n m a i l e d . I f the v o t e r i s absent 
from the c o u n t y and r e q u e s t s s a i d a p p l i c a t i o n 
by l e t t e r , t h e a u d i t o r may send him both t h e 
a p p l i c a t i o n and b a l l o t a t the same t i m e . " 

Absence f r o m t h e county appears f r o m t h i s s t a t u t e t o be 

a c o n d i t i o n t o r e c e i v i n g both t h e a p p l i c a t i o n and b a l l o t a t the 
i 
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same t i m e . Thus, a c c o r d i n g t o your s t a t e m e n t , w h i l e the absentee 

v o t e r under t h e p r o v i s i o n s o f §53.1(2) i s e n t i t l e d t o v o t e an 

absentee b a l l o t , a p p l i c a t i o n t h e r e f o r and t h e b a l l o t may not 

be se n t t o him a t t h e same time. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S;MKB 



Mr. Edward P. Powers 
Appanoose County A t t o r n e y 
C e n t e r v l U e , Iowa 

Dear S i r s 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f t h e 10th u l t . 

In which you s u b m i t t e d the f o l l o w i n g * 

"The County A u d i t o r has r e q u e s t e d o f me a 
r u l i n g as t o whether s i n g l e e l e c t i o n b o a r d s 
can be used i n t h e s m a l l p r e c i n c t w i t h d o u b l e 
e l e c t i o n b o a r d s used In t h e l a r g e r p r e c i n c t s 
o f o u r c o u n t y . 

"We n o t i c e t h a t S e c t i o n 51.1 o f the Code o f 
Iowa s t a t e s 'In a l l e l e c t i o n p r e c i n c t t h e Board 
o f S u p e r v i s o r s may a p p o i n t f o r each p r i m a r y and 
g e n e r a l e l e c t i o n t h r e e a d d i t i o n a l j u d g e s and 
two a d d i t i o n a l c l e r k s t o be known as t h e e l e c 
t i o n county b o a r d * . 

"May t h e Board o f S u p e r v i s o r s under t h i s Sec
t i o n a p p o i n t s i n g l e e l e c t i o n b oards i n the 
s m a l l p r e c i n c t ? We would a p p r e c i a t e an 
o p i n i o n o f your o f f i c e on t h i s q u e s t i o n . " 

tn r e p l y t h e r e t o I would a d v i s e t h a t S e c t i o n 49.12, Code 

1958, p r o v i d e s as f o l l o w s : 

" E l e c t i o n b o a r d s . E l e c t i o n boards s h a l l c on-
s l s t o f t h r e e j u d g e s and two c l e r k s . Not more 
than two Judges and not more than one c l e r k 
s h a l l b e l o n g t o t h e same p o l i t i c a l p a r t y o r 
o r g a n i z a t i o n , I f t h e r e be one o r more e l e c t o r s 
o f a nother p a r t y q u a l i f i e d . 1 and w i l l i n g t o a c t 
as such Judge o r c l e r k . In a l l e l e c t i o n p r e * 

- c l n c t s w i t h v o t e r s i n e x c e s s o f one thousand an 
a d d i t i o n a l e l e c t i o n board may be named. N o t h i n g 
In t h i s c h a p t e r s h a l l change o r a b r o g a t e any of 
the p r o v i s i o n s o f law r e l a t i n g t o d o u b l e e l e c 
t i o n b o a r d s . " 



Mr. Edward P. Powers - 2 - Apr 11 3, 1958 

Under t h i s S e c t i o n a s i n g l e e l e c t i o n b o a r d Is d i r e c t e d 

In a l l p r e c i n c t s , l a r g e o r s m a l l . In t h e event the p r e c i n c t 

c o n t a i n s i n e x c e s s o f 1,000 v o t e r s an a d d i t i o n a l e l e c t i o n board 

may be named. 

2. In a l l p r e c i n c t s f o r each p r i m a r y and g e n e r a l e l e c 

t i o n an e l e c t i o n c o u n t i n g board Is a u t h o r i z e d under the p r o v i 

s i o n s o f S e c t i o n 51.1, Code 1958, which p r o v i d e s as f o l l o w s ; 

" E l e c t i o n c o u n t i n g board. In a l l e l e c t i o n 
p r e c i n c t s t h e board o f s u p e r v I s o r s may ap-
p o l n t f o r each p r i m a r y and g e n e r a l e l e c t i o n 
t h r e e a d d i t i o n a l Judges and two a d d i t i o n a l 
c l e r k s t o be known as t h e e l e c t i o n c o u n t i n g 
b o a r d . " 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n eral 

0S;MKB 



' A p r i l 10, 1958 

Mr. Grant L. Hayes 
R i n g g o l d County A t t o r n e y 
Mount A y r , Iowa 

My dear G r a n t : 

I have yours o f the 3rd I n s t . In which you s u b m i t t e d 

the f o l l o w i n g : 

"May I have an o p i n i o n r e l a t i v e t o t h e f o l l o w 
i n g s i t u a t i o n : 

"Due t o s c h o o l c o n s o l i d a t i o n the r u r a l s c h o o l 
houses In R i l e y Township, R i n g g o l d County, w i l l 
a l l be s o l d b e f o r e the p r i m a r y e l e c t i o n and one 
o f t h e s e s c h o o l houses has been used as a p o l l i n g 
p l a c e f o r e l e c t i o n s . When t h e s e s c h o o l houses 
a r e s o l d t h e r e w i l l be no a v a i l a b l e p l a c e In 
R i l e y Township where the e l e c t i o n can be h e l d . 

" S e c t i o n 49.21 o f t h e Code p r o v i d e s as f o l l o w s : 
•In t o w n s h i p s the t r u s t e e s , e x c e p t as o t h e r w i s e 
p r o v i d e d , s h a l l p r o v i d e , a t t h e expense o f the 
c o u n t y , s u i t a b l e p l a c e s i n which to h o l d a l l 
e l e c t i o n s p r o v i d e d f o r In t h i s c h a p t e r , and see 
t h a t t h e same a r e warmed and l i g h t e d . ' 

"Does t h i s p e r m i t t h e Board of S u p e r v i s o r s t o 
buy, o u t o f t h e G e n e r a l Fund o r any o t h e r Fund, 
one of t h e s e s c h o o l houses and the a c r e o f ground 
f o r t h e purpose o f p r o v i d i n g a s u i t a b l e p l a c e In 
w h i c h t o h o l d e l e c t i o n s . The p r o b a b l e c o s t w i l l 
n o t exceed $600 o r $700. 

" I w i l l a p p r e c i a t e your d e c i s i o n a t your e a r l y 
c o n v e n i e n c e , as I do not f i n d a n y t h i n g t o g u i d e 
o u r Board o f S u p e r v i s o r s o t h e r than t h i s s e c t i o n 

- o f t h e law." 



Mr. G r a n t L. Hayes - 2 - A p r i l 10, 1958 

In r e p l y t h e r e t o I would a d v i s e as f o l l o w s . 

1. Under the S e c t i o n quoted by you which imposes upon 

t o w n s h i p T r u s t e e s the d u t y to p r o v i d e a t the expense o f the 

County p o l l i n g p l a c e s f o r h o l d i n g e l e c t i o n s , I t has been the 

h o l d i n g o f the Department t h a t t h i s d u t y does not i n c l u d e e i t h e r 

a d u t y o r a power t o buy a s i t e o r p u r c h a s e a b u i l d i n g f o r the 

purpose. There appears t o be no s t a t u t o r y d u t y imposed on the 

Board o f S u p e r v i s o r s comparable t o t h e d u t y Imposed on t h e Town

s h i p T r u s t e e s In r e s p e c t t o p r o v i d i n g a p o l l i n g p l a c e . I t would 

seem t o be c l e a r t h a t i n any event n e i t h e r the Board o f T r u s t e e s 

• " nor the Board of S u p e r v i s o r s has the power t o buy a s i t e o r 

b u i l d a b u i l d i n g f o r use as a p o l l i n g p l a c e w i t h o u t e x p r e s s 

s t a t u t o r y a u t h o r i t y . 

2. In a d d i t i o n t o the f o r e g o i n g , on the a u t h o r i t y o f 

the a t t a c h e d o p i n i o n i s s u e d to the Audubon County A t t o r n e y on 

A p r i l 13, 1956, the power of a School Board t o s e l l an abandoned 

s c h o o l house i s c o n t r o l l e d by S e c t i o n 297.15, Code 1958. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r al 

OS t MKB" 
Enc. 

/ 



' A p r i l 21, 1958 

Mr. M a r t i n D. L e i r 
S c o t t County A t t o r n e y 
Davenport, Iowa 

Dear S i n 

T h i s w i l l acknowledge r e c e i p t o f y ours o f the 15th i n s t . 

i n which you s u b m i t t e d the f o l l o w i n g : 

" T h i s o f f i c e has been r e q u e s t e d t o o b t a i n your 
o p i n i o n w i t h r e f e r e n c e t o t h e f o l l o w i n g problem: 

»"0n A p r i l 8, 1958, 12 persons f i l e d a f f i d a v i t s 
as c a n d i d a t e s f o r p r e c i n c t committeemen and corn-
mi tteewomen. C a n d i d a t e s f o r t h e s e o f f i c e s and 
f o r d e l e g a t e s have a l s o been s e l e c t e d a t the cau
c u s e s , 

" • I n p a s t e l e c t i o n s the County A u d i t o r had 
b l a n k b a l l o t s p r i n t e d w i t h t h e n e c e s s a r y number 
o f spaces as p r o v i d e d by the r a t i o adopted by 
t h e County C e n t r a l Committees as p r o v i d e d In 
S e c t i o n 43.90, Code of Iowa, which b a l l o t s were 
p a i d f o r by t h e County. 

" ' P a s t e r s w i t h the names o f t h e c a n d i d a t e s 
s e l e c t e d a t the caucuses were g i v e n t o the 
v o t e r t o g e t h e r w i t h a b a l l o t b e f o r e he e n t e r e d 
t h e v o t i n g booth (Sec. 43.91). The p a s t e r s 
were p a i d f o r by the C e n t r a l Committees. 

"'We would l i k e t o have an o p i n i o n as t o whether 
we must have the names o f t h e 12 c a n d i d a t e s men
t i o n e d above p r i n t e d on the b a l l o t s ( S e c. 43.21) 
o r p r i n t e d on p a s t e r s a t our expense, and t h e 
names o f t h e c a n d i d a t e s s e l e c t e d a t t h e caucuses 
t o be p r i n t e d on p a s t e r s , as b e f o r e , t h i s expense 
t o be p a i d by the C e n t r a l Committees. 

V - / 7 



Mr. M a r t i n D. L e i r - 2 - A p r i l 21, I 9 5 8 

" ' A l s o a r e the p a s t e r s on which committeemen, 
commltteewomen and d e l e g a t e s names p r i n t e d t o 
be handed t o t h e v o t e r s by t h e Judges o f E l e c 
t i o n . 

"'We would l i k e t o have t h i s r u l i n g a t an e a r l y 
d a t e so t h a t the b a l l o t s w i l l be p r i n t e d In time 
f o r absent v o t i n g . ' 

"We would a p p r e c i a t e an e a r l y o p i n i o n on the 
above q u e s t i o n s because, as n o t e d i n the l a s t 
p a r a g r a p h above, the i n f o r m a t i o n i s needed 
b e f o r e absent v o t e r s b a l l o t s go o u t . Thank you." 

In r e p l y t h e r e t o 1 would a d v i s e you as f o l l o w s . 

1. I n s o f a r as the c a n d i d a t e s f o r p r e c i n c t committeemen 

and commltteewomen a r e c o n c e r n e d , I c a l l your a t t e n t i o n t o Sec

t i o n 43.21 which p r o v i d e s f o r the p r i n t i n g upon t h e b a l l o t of 

the names o f c a n d i d a t e s f o r the o f f i c e o f c o u n t y committeeman. 

T h i s S e c t i o n p r o v i d e s the f o l l o w i n g : 

"TownshIp o r p r e c i n c t o f f i c e . The name o f a 
c a n d i d a t e Tor an o f f i c e t o be f i l l e d by the 
v o t e r s o f any s u b d i v i s i o n o f a c o u n t y , I n c l u d 
in g t h e o f f i c e o f p a r t y committeeman, s h a l l be 
p r i n t e d on the o f f i c i a l p r i m a r y b a l l o t o f h i s 
p a r t y : 

" 1 . I f a n o m i n a t i o n paper s i g n e d by t e n q u a l i 
f i e d v o t e r s o f s a i d s u b d i v i s i o n Is f i l e d In h i s 
b e h a l f w i t h the county a u d i t o r a t l e a s t s e v e n t y 
days p r i o r t o such p r i m a r y e l e c t i o n , o r 

"2. I f the c a n d i d a t e f l i e s w i t h t h e county 
a u d i t o r , s e v e n t y days p r i o r t o such p r i m a r y 
e l e c t i o n , h i s | o | r s o n a l a f f i d a v i t as p r o v i d e d 
by s e c t i o n kl^jtm" 

2. Names o f c a n d i d a t e s f o r t h e o f f i c e o f committeeman se

l e c t e d a t the caucus a r e not e n t i t l e d t o be p r i n t e d on the o f f i c i a l 



Mr. M a r t i n 0. L e i r - 3 - A p r i l 2 1 , 1958 

b a l l o t . Such names may be p r i n t e d on p a s t e r s t o be p a i d f o r by 

th e C e n t r a l Committee o r o t h e r a p p r o p r i a t e agency, but not by 

the County. 

3. I n s o f a r as the d e l e g a t e s a r e c o n c e r n e d , t h e i r names 

may not be p r i n t e d on the b a l l o t . However, the names o f such 

d e l e g a t e s chosen by caucus o r any o t h e r p e r s o n named f o r d e l e g a t e 

o t h e r than by caucus may be p l a c e d upon a p a s t e r and the p a s t e r 

may be p l a c e d upon t h e b a l l o t on b l a n k l i n e s d e s i g n a t e d f o r 

v o t i n g f o r d e l e g a t e s . Another method o f v o t i n g f o r d e l e g a t e s 

Is by w r i t i n g on t h e b l a n k l i n e s upon the b a l l o t t h e name of the 

person f o r whom t h e e l e c t o r chooses t o v o t e f o r d e l e g a t e . P a s t e r s 

c o n t a i n i n g thenawres o f d e l e g a t e s s e l e c t e d a t caucus o r o t h e r w i s e 

s h a l l be p r i n t e d a t the expense o f t h e C e n t r a l Committee o r o t h e r 

a p p r o p r i a t e agency, but not by t h e County. 

k. The p a s t e r s c o n t a i n i n g t h e names o f e i t h e r committeemen 

o r delegatesmay n o t be f u r n i s h e d t o the v o t e r s by the Judges o r 

c l e r k s o f the e l e c t i o n but must be handed t o the v o t e r s o u t s i d e 

the p o l l i n g p l a c e and more than one hundred f e e t away. 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 
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a s ?- -

A p r i l 24, 1958 

Mr. Wl11 lam N. Dunn 
H a r d i n County A t t o r n e y 
Hubbard, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s of t h e 18th I n s t . 

In which you s u b m i t t e d the f o l l o w i n g : 

" I would a p p r e c i a t e your o p i n i o n on the f o l l o w -

" S e c t l o n 367.1 o f the 1954 Code o f Iowa p r o v i d e s 
f o r t h e e s t a b l i s h m e n t o f P o l i c e C o u r t s which 
s h a l l 'be a c o u r t o f r e c o r d ' . S e c t i o n 607.5 
p r o v i d e s t h a t p e t i t J u r o r s s h o u l d r e c e i v e a f e e 
o f $5.00 'on each days s e r v i c e o r a t t e n d a n c e 
In c o u r t o f r e c o r d * . I would t h e r e f o r e appre
c i a t e your o p i n i o n as t o whether J u r o r s appear
i n g In c r i m i n a l c a s e s b e f o r e P o l i c e C o u r t would 
be p a i d $5.00 f o r a p p e a r i n g In a c o u r t o f r e c o r d 
o r be p a i d $1.00 f o r a p p e a r i n g b e f o r e a J u s t i c e 
o f t h e Peace." 

In r e p l y t h e r e t o I would a d v i s e you t h a t the p o l i c e 

c o u r t b e i n g a c o u r t o f r e c o r d , j u r o r s s e r v i n g In c r i m i n a l cases 

i n such c o u r t a r e e n t i t l e d t o be p a i d $5.00 f o r such s e r v i c e s . 

A J u s t i c e o f t h e Peace c o u r t Is not a c o u r t o f r e c o r d . 

Ing: 

V e ry t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 
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A p r i l 1» 1958 

Mr. Samuel 0. E r h a r d t 
Wapello County A t t o r n e y 
C ourt Houso 
Otturawa, town 

Dear S i r : 

R e c e i p t l a acknowledged o f your l e t t e r o f F e b r u a r y 15 ae fol» 
lowas 

W a p e l l o County and t h e C i t y o f Otturawa have had a d i f 
f e r e n c e o f o p i n i o n o v e r a p e r i o d o f more than twenty 
y e a r s i n c o n n e c t i o n w i t h c o a t s i n p o l i c e c o u r t whore 
t h e P o l i c e Judge, who i s p a i d by the G i t y o f Otturawa, 
a c t s on S t a t e c a s e s . I am f a m i l i a r w i t h an A t t o r n e y 
G e n e r a l ' s O p i n i o n whiqh ap p e a r s on page 557 of the Re
p o r t o f A t t o r n e y Qaneral f o r 19*+Q» and r e f e r e n c e i s 
made to t h a t o p i n i o n . 

* * l am e n c l o s i n g h e r e w i t h a copy o f the o p i n i o n which 
Herman S c h a e f e r , C i t y A t t o r n e y f o r Qttumwa, has w r i t t e n 
to t h a C i t y Manager. S a i d o p i n i o n i 3 s e l f - e x p l a n a t o r y * 
I am not i n f u l l a c c o r d w i t h t h e o p i n i o n w r i t t e n by Wr. 
S o h a e f o r . We hava aareed to submit h i s o p i n i o n to your 
o f f i c e f o r c o n s i d e r a t i o n and then we w i l l p r o c e ed to 
h a n d l e m a t t e r s a c c o r d i n g to your o p i n i o n . 1 * 

The quest ions p r e s e n t e d by your i n q u i r y a r i s e under S e c t i o n 
367.13 o f the Code which p r o v i d e s ? 

"fee©. P o l i c e j u d g e s i n c r i m i n a l c a s e s under o r d i 
nances o r a t a t e laws s h a l l r e c e i v e the same f e e s as 
j u s t i c e s of t h e peace r e c e i v e i n s i m i l a r c a s e s . In 
c r i m i n a l c a s e s under o r d i n a n c e , s a i d f e e s s h a l l be 
p a y a b l e from t h e m u n i c i p a l t r e a s u r y , and i n c r i m i n a l 
c a s e s under s t a t e law* s a i d f e e s s h a l l be p a y a b l e 
from the county t r e a s u r y . The c o u n c i l may by o r d i 
nance p r o v i d e a s a l a r y i n l i e u o f a l l f e e s , and 
t h e r e a f t e r a l l f e e * c o l l e c t e d s h a l l be p a i d i n t o the 
m u n i c i p a l t r e a s u r y . * * 

ft-*.'* 
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Tha o p i n i o n o f the C i t y A t t o r n e y t o which your l a t t e r r e f e r s , 
s t a t e s i n p e r t i n e n t p a r t * 

" i t w i l l be noted from r e a d i n g S e c t i o n 367.13 t h a t at 
th e p r e s e n t t i m e a l l f e e s c o l l e c t e d s h a l l be p a i d i n t o 
the m u n i c i p a l t r e a s u r y * At the p r e s e n t t i m e , t h e Fe
l i c e Judge, i s r e c e i v i n g a s a l a r y i n Hew o f a l l f s e a 
and i t i s my o p i n i o n t h a t he has a r i g h t t o a s s e s s c o s t s 
o r f e e s i n a l l c a s e s whether they be under the o r d i n a n c e 
or under s t a t e law and when thes e f e e s a r e c o l l e c t e d 
from the d e f e n d a n t s , fcil s h a l l be p a i d i n t o t h e c i t y 
t r e a s u r y and none s h a l l be p a i d t o Wapello County, Iowa* 

"The r e m a i n i n g q u e s t i o n i e , can t h e c i t y c h a r ge the 
county f o r f e e s a s s e s s e d i n a s t a t e case whan i t i s im
p o s s i b l e to c o l l e c t the f e e s from the d e f e n d a n t . The 
s t a t u t e i e not a l t o g e t h e r . c l e a r i n t h i s m a t t e r but i t 
c o u l d be l o g i c a l l y argued t h a t the c i t y can c o l l e c t 
t h e s e f e e s from the county in. the event t h a t they a r e 
u n c o l l e c t i b l e from t h a defendant and i f t h e r e i s g o i n g 
to be an assessment o f f e e s , i n a l l caso3 b e f o r e the po
l i c e c o u r t , I suggest t h a t the county be b i l l e d foe the 
u n c o l l e c t e d f e e s i n the s t a t e c a s e s and t h i s money p a i d 
to t h e c i t y t r e a s u r y * . 

As i s p o i n t e d out i n another p a r t o f the Q i t y A t t o r n e y * s o p i n i o n . 
Section,3 6 7 .13» as i t c u r r e n t l y appears i n the Code o f Iowa, was 
•nadtod by the F i f t y - f o u r t h G e n e r a l Assembly In 1951 as a p a r t o f 
the g e n e r a l m u n i c i p a l s t a t u t e r e v i s i o n adopted at. t h a t s e s s i o n and 
based upon the r e p o r t and recommendations o f the M u n i c i p a l S t a t u t e s 
Study Committee. As i s f u r t h e r p o i n t e d out,by t h e C i t y A t t o r n e y , 
s a i d s e c t i o n d i f f e r s from p r i o r s e c t i o n s c o v e r i n g s i m i l a r s u b j e c t 
m a t t e r * The s e c t i o n i n q u e s t i o n was enacted i n l i e u o f S e c t i o n 
363»**&| Code 195(0* which s e c t i o n was r e p e a l e d by Chapter tb$t •$»©•» 
t l o n 9 , A c t s Of t h e F i f t y - f o u r t h G e n e r a l Assembly. The r e p e a l e d 
s e c t i o n p r o v i d e d * 

"The p o l i c e j u d g e s h a l l be e n t i t l e d , i n a l l c r i m i n a l 
Oases p r o s e c u t e d b e f o r e him i n b e h a l f o f the s t a t e , t o 
the same f e e s , to be c o l l e c t e d i n t h e same manner, as 
a J u s t i c e o f t h e peace i n l i k e oases} i n p r o s e c u t i o n s 
b e f o r e him i n b e h a l f o f t h e c i t y , t o such f e e s , not ex
c e e d i n g t h o s e f o r s e r v i c e s o f a l i k e n a t u r e i n s t a t e 
p r o s e c u t i o n s , aa t h e c o u n c i l may by o r d i n a n o e p r o v i d e . " 



»r. Samuel 0 . E r h a r d t — 3 A p r i l 1, 1958 

In i t * d e l i b e r a t i o n s , as a r e s u l t o f whioh the b i l l was p r e * 6a r e d , l n t r e d u o a d , and e n a c t e d making t h e a f o r e s a i d changes, the 
u n i c i p a l S t a t u t e s Study Committee was aware o f the o p i n i o n appear

i n g at page 557 o f t h e 19^0 R e p o r t o f the A t t o r n e y G e n e r a l , l a i d 
o p i n i o n and the s t a t u t o r y language t h e r e i n c o n s t r u e d may w e l l be 
c o n s i d e r e d the cause f o r the p r e s e n t language o f t h e s t a t u t e . 

The s a l a r y which the s t a t u t e author!sees t o be p a i d p o l l o e 
j u d g e s i n l i e u o f f e e e i s , i n the e x p r e s s terms o f t h e s t a t u t e 
I t s e l f , M i n l i e u o f a H f e e s " . The consequence o f p r o v i d i n g such 
s a l a r y i s s p e l l e d out i n the e x p r e s s language o f t h e s t a t u t e i t 
s e l f a s i ^ t h e r e a f t e r $\lt fees c o l l e c t e d s h a l l be p a i d i n t o t h e 
m u n i c i p a l t r e a s u r y . " 

Thus, the p o l i c y which d i c t a t e d the p r e s e n t s t a t u t o r y l a n g u 
age i s r e v e a l e d . I t I s summarised i n t h e o l d s a y i n g ttthe l a b o r e r 
I s worthy o f h|s h i r e * 1 . A c c o r d i n g to S e c t i o n 3oy. 1 o f t h e Code, 
the p o l i c e c o u r t " s h a l l always be open f o r b u s i n e s s " . Thus, the 
s e r v i c e s o f the p o l i c e jud^e must be a v a i l a b l e a t a l l times« Never
t h e l e s s , under the f e e system which was the e x c l u s i v e r u l e under the 
former s t a t u t e , i n ti m e s where a h i g h l e v e l o f law enforcement, which 
might be a t t r i b u t a b l e i n p a r t to the e f f i c i e n c y o f l o c a l o f f i c i a l s , 
i n c l u d i n g the p o l i c e j udge,reduced the i n c i d e n c e o f c r i m e , t h e i n * 
come o f the p o l i c e judge might drop to n o t h i n g . |n o t h e r words* no 
c r i m e s , no f e e s . T h i s i n t u r n might encourage t h e p o l i c e j u d g e , t o 
impose minimum sentences i n a l l c o n v i c t i o n s o b t a i n e d In h i s c o u r t 
f o r t h e p u r e l y economic reason o f k e e p i n g h i s **regular c u s t o m e r s * i n 
b u s i n e s s , f o r t h i s reason the M u n i c i p a l S t a t u t e s Study Commltteef 
p u r s u a n t to recommendation o f V a r i o u s d e l e g a t i o n s o f l o c a l o f f i c i a l * 
a p p e a r i n g b e f o r e i t , proposed an a l t e r n a t i v e to the f e e system which 
was enac t e d i n t o law. Because the Committee was a l s o committed to 
the d o c t r i n e o f "hem© r u l e " , i t proposed the s a l a r y a u t h o r i s a t i o n a s 
an o p t i o n a l r a t h e r than mandatory f e a t u r e i n t h e law. 

The Committee was a l s o c o g n i s a n t o f the f a c t t h a t the s e r v i c e s 
o f the p o l i c e Judge a r e not e x c l u s i v e l y performed w i t h r e s p e c t t o 
o i t y o r d i n a n c e v i o l a t i o n s . In o t h e r words, t h e s a l a r y p a i d t h e po
l i c e j u d g e from f u n d s i n the c i t y t r e a s u r y i s In f u l l o r s e r v i c e s 
i r r e s p e c t i v e o f whether performed i n c o n n e c t i o n w i t h o r d i n a n c e v i o 
l a t i o n s o r s t a t u t e v i o l a t i o n s . The e f f e c t o f e s t a b l i s h i n g such 
s a l a r y i s thus s i m p l y t o ohange the s t a t u s o f t h e j u d g e from t h a t 
o f a ^commission 1* man to t h a t o f * s a l a r i e d man. 1 " g u a r a n t e e d 
a n n u a l wags* i s g i v e n I n exchange f o r t h e f e e s the p o l i c e j u d g e 
would o t h e r w i s e r e c e i v e . S i n c e t h e c i t y p r o v i d e s a j l o f t h e s a l a r y 
i t i s o n l y l o g i c a l i t s h o u l d r e c e i v e i n t o i t s t r e a s u r y a l l o f the 
f e e s i r r e s p e c t i v e o f from what s o u r c e c o l l e c t i b l e . 



Hr, Samuel 0. E r h a r d t — k ' A p r i l 1, 1958 

I am| t h e r e f o r e , o f tho o p i n i o n t h a t both as a m atter o f l o g i c 
and o f t h e p l a i n language o f t h e s t a t u t e , the quoted p o r t i o n o f t h e 
C i t y A t t o r n e y 1 * o p i n i o n i s c o r r e c t . 

Very t r u l y y o u r s , 

UQNARB C* ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

iCAtrad 



A p r i l \k, 1958 

Hon. Edward J . McManus 
S t a t e S e n a t o r 
Keokuk, Iowa 

My dear S e n a t o r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f t h e 27th u l t . 

i n w h i c h you s u b m i t t e d t h e f o l l o w i n g : 

"The 57th G e n e r a l Assembly by Chapter k$, Sec
t i o n 1 amended S e c t i o n 2.11, Code 195**, t o p r o 
v i d e as f o l l o w s : 

'••The compensation o f the members o f t h e g e n e r a l 
assembly, e x c e p t t h e s p e a k e r , s h a l l be: To 
e v e r y member the sum o f t h i r t y d o l l a r s per day 
f o r each r e g u l a r and each e x t r a s e s s i o n w h i l e 
i n s e s s i o n ; and i n g o i n g t o and r e t u r n i n g f r om 
t h e p l a c e where the g e n e r a l assembly i s h e l d , 
seven c e n t s per m i l e , by the n e a r e s t t r a v e l e d 
r o u t e , f o r each r e g u l a r and each e x t r a s e s s i o n . * 

" S e c t i o n 5 6 . 6 , Code 195**, p r o v i d e s as f o l l o w s : 

" ' I t t h a l l be u n l a w f u l f o r anyone who Js a 
c a n d i d a t e f o r the o f f i c e o f s t a t e r e p r e s e n t a t i v e 
o r s t a t e s e n a t o r t o expend i n c o n n e c t i o n w i t h 
any p r i m a r y e l e c t i o n campaign, s p e c i a l e l e c t i o n 
campaign, o r g e n e r a l e l e c t i o n campaign more than 
f i f t y per c e n t o f t h e s a l a r y o f a member a t one 
r e g u l a r s e s s i o n o f t h e g e n e r a l assembly.* 

" I hereby r e q u e s t your o p i n i o n as t o t h e amount 
t h a t a c a n d i d a t e f o r t h e o f f i c e o f s t a t e r e p r e 
s e n t a t i v e o r s t a t e s e n a t o r may expend In connec
t i o n w i t h a p r i m a r y e l e c t i o n campaign and gen
e r a l e l e c t i o n campaign In v i e w o f Chapter 49, 
A c t s o f t h e 57th G e n e r a l Assembly, S e c t i o n 1 
w i t h o u t v i o l a t i n g S e c t i o n 56.8, Code 195 1*, t h e r e 
a p p e a r i n g t o be no l i m i t a t i o n on the l e n g t h o f 
a r e g u l a r s e s s i o n . " 
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In r e p l y t h e r e t o I a d v i s e as f o l l o w s . I n s o f a r as t h e 

p r i m a r y e l e c t i o n and t h e g e n e r a l e l e c t i o n o f 1958 a r e c o n c e r n e d , 

I am o f t h e o p i n i o n t h a t t h e amount o f campaign e x p e n d i t u r e s 

f o r e i t h e r the p r i m a r y o r g e n e r a l e l e c t i o n i n such year by a 

c a n d i d a t e i s governed by t h e p r o v i s i o n s o f S e c t i o n 2.11, Code 

195**, which p r o v i d e s as f o l l o w s : 
"Compensation o f f u l 1-time members. The corn-
pen s a t ion o f th~e members o f the g e n e r a l assem
b l y , e x c e p t th e s p e a k e r , s h a l l be: To e v e r y 
member, f o r each f u l l r e g u l a r s e s s i o n , two 
thousand d o l l a r s , and f o r each e x t r a s e s s i o n 
t h e same compensation per day w h i l e In s e s s i o n , 
t o be a s c e r t a i n e d by t h e r a t e per day of t h e 
compensation o f t h e members of t h e g e n e r a l a s 
sembly a t t h e p r e c e d i n g r e g u l a r s e s s i o n ; and 
i n g o i n g t o and r e t u r n i n g f r o m th e p l a c e where 
the g e n e r a l assembly i s h e l d , f i v e c e n t s per 
m i l e , by the n e a r e s t t r a v e l e d r o u t e , but i n 
no c a s e s h a l l t h e compensation f o r any e x t r a 
s e s s i o n exceed twenty d o l l a r s per day, e x c l u 
s i v e o f m i l e a g e . " 

S e c t i o n 56.8, Code \95k, J0t^0:by you p r o v i d i n g the 

amount t o be s p e n t campaigning w i t h o u t t h e chance o f i n c u r r i n g 

t h e p e n a l t i e s ^ H e r e i n p r o v i d e d i s a p p l i c a b l e t o such e l e c t i o n s 

In 1958. Reasu ; f o r t h a t c o n c l u s i o n Is f o u n d In t h e terms o f 

Chapter ^9, A c t s o f t h e 57th G e n e r a l Assembly, amending Sec

t i o n 2.11, Code 195^. T h i s A c t p r o v i d e s t h e f o l l o w i n g : 

" S e c t i o n 1. S e c t i o n two p o i n t e l e v e n ( 2 . 1 1 ) , Code 
I95*t» i s hereby amended by s t r i k i n g a l l a f t e r 

. l i n e two (2) and I n s e r t i n g In l i e u t h e r e o f t h e 
f o l l o w i n g : 'To e v e r y member t h e sum o f t h i r t y 
(30) d o l l a r s per day f o r each r e g u l a r and each 
e x t r a s e s s i o n w h i l e i n s e s s i o n ; and In g o i n g t o 
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and r e t u r n i n g f rom th e p l a c e where t h e g e n e r a l 
assembly Is h e l d , seven (7) c e n t s per m i l e , by 
t h e n e a r e s t t r a v e l e d r o u t e , f o r each r e g u l a r and 
each e x t r a s e s s i o n . 1 

"Sec. 2. S e c t i o n two p o i n t f i f t e e n ( 2 . 1 5 ) . Code 
195**, Is hereby amended by s t r i k i n g a l l a f t e r l i n e 
f o u r (k) and i n s e r t i n g i n l i e u t h e r e o f t h e f o l l o w 
i n g ! 'be p a i d t h e sum o f t h i r t y (30) d o l l a r s per 
day d u r i n g t h e remainder o f such s e s s i o n . 1 

"Sec. 3. T h i s A c t s h a l l be e f f e c t i v e b e g i n n i n g 
w i t h t h e f i f t y - e i g h t h g e n e r a l assembly. 

"Sec. 4. S e c t i o n two p o i n t s i x t e e n ( 2 . 1 6 ) , Code 
195**, i s hereby amended by s t r i k i n g a l l a f t e r t h e 
word ' c e r t i f i e d * In l i n e s n i n e (9) and ten (10) 
and I n s e r t i n g In l i e u t h e r e o f a p e r i o d . 

"Sec. 5. S e c t i o n two p o i n t seventeen ( 2 . 1 7 ) . Code 
195**» i s hereby amended by s t r i k i n g f r o m l i n e one 
(1) t h e words ' e x t r a o r a d j o u r n e d ' . " 

C l e a r l y t h e f o r e g o i n g , w h i l e amending S e c t i o n 2.11, 

Code 195^, I t s e f f e c t i v e ^hd o p e r a t i v e d a t e Is the f i r s t day 

o f the 58th G e n e r a l A s s e m b ^ , which c o n s t i t u t i o n a l l y w i l l c on

vene i n J a n u a r y , 1959. O p i n i o n as t o t h e amount o f campaign 

expenses t h a t may be spent under t h e s i t u a t i o n o u t l i n e d In your 

l e t t e r a f t e r J a n u a r y , 1959, Is r e s e r v e d . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 



Mr. Lynn W. Morrow 
All a m a k e e County A t t o r n e y 
Waukon, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o urs of the 2nd i n s t . 

i n which you s u b m i t t e d the f o l l o w i n g : 

" I have !$een r e q u e s t e d by t h e P o s t v i l l e Hos
p i t a l T r u s t e e s t o seek an o p i n i o n t o t h e 
f o l l o w i n g q u e s t i o n s based upon the f a c t s 
s e t f o r t h below: 

"FACTS: By o r d i n a n c e the C i t y C o u n c i l o f 
P o s t v i l l e p r o v i d e d f o r the e l e c t i o n o f t h r e e 
h o s p i t a l t r u s t e e s . S a i d o r d i n a n c e s a i d 
n o t h i n g i n r e g a r d t o what powers would be 
c o n f e r r e d upon s a i d t r u s t e e s a f t e r e l e c t i o n . 
A h o s p i t a l was a c q u i r e d and o p e r a t e d many 
y e a r s by t h e t r u s t e e s , and t h e r e i s now i n 
the h o s p i t a l f u n d a sum In e x c e s s o f $100,000 
composed o f revenue from the o p e r a t i o n o f t h e 
h o s p i t a l and about $20,000 i n b e q u e s t s . In 
a d d i t i o n t h e r e t o t h e r e Is about $9000 i n t a x 
monies. The S t a t e Board o f H e a l t h has d i r e c t e d 
P o s t v i l l e t o b u i l d a new b u i l d i n g o r t e r m i n a t e 
t h e i r o p e r a t i o n . S i n c e then the h o s p i t a l 1 

t r u s t e e s have s e c u r e d o p t i o n s on p r o p e r t y 
needed f o r a new s i t e . 

"QUESTIONS: Do C i t y h o s p i t a l t r u s t e e s which 
have been e s t a b l i s h e d by C i t y o r d i n a n c e under 
p r o v i s i o n s o f Chapter 380 of t h e Code, have the 
same a u t h o r i t y as County h o s p i t a l t r u s t e e s under 
S e c t i o n 3k7.13 of the Code, o r Is t h e i r a u t h o r 
i t y l i m i t e d t o management, c o n t r o l and g o v e r n 
ment o f such h o s p i t a l as s e t f o r t h In S e c t i o n 
380.6? 
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" I f the C i t y h o s p i t a l t r u s t e e s have o n l y 
t h e a u t h o r i t y s e t f o r t h i n S e c t i o n 380.6, 
then Is a l l power t o a c q u i r e p r o p e r t y and 
bulldln<{ b u i l d i n g s and a d d i t i o n s t h e r e t o , s o l e l y 
i n t h e hands o f the C i t y C o u n c i l , w i t h no 
a u t h o r i t y whatsoever i n t h e t r u s t e e s In such 
m a t t e r ? 

"Depending on your answers above, can e i t h e r 
the t r u s t e e s o f the C i t y C o u n c i l spend t h e 
$100,000 funds on hand, o r any p a r t t h e r e o f , 
f o r t h e purpose o f b u i l d i n g a new b u i l d i n g , 
o r t o a c q u i r e p r o p e r t y f o r new h o s p i t a l s i t e , 
w i t h o u t the a p p r o v a l o f such p r o j e c t by t h e 
v o t e r s ? " 

In answer t h e r e t o I a d v i s e as f o l l o w s . 

1. In answer to your q u e s t i o n #1 w i t h r e s p e c t t o 

whether h o s p i t a l t r u s t e e s o f a C i t y h o s p i t a l e s t a b l i s h e d by 

c i t y o r d i n a n c e have the same a u t h o r i t y as County h o s p i t a l 

t r u s t e e s under S e c t i o n 3^7.13 o r whether t h e i r a u t h o r i t y i s 

l i m i t e d t o management, c o n t r o l and government o f such h o s p i t a l 

under t h e p r o v i s i o n s o f S e c t i o n 380.6, I a d v i s e t h a t such C i t y 

h o s p i t a l t r u s t e e s have o n l y the a u t h o r i t y v e s t e d i n them by 

S e c t i o n 380.6 and not o t h e r w i s e . 

2 . In answer to your q u e s t i o n # 2 , i n the event t h e hos

p i t a l t r u s t e e s have o n l y t h e a u t h o r i t y v e s t e d In them by Sec

t i o n 3 8 O . 6 as t o whether the power t o a c q u i r e p r o p e r t y and b u i l d 

b u i l d i n g s and a d d i t i o n s t h e r e t o i s s o l e l y i n t h e hands o f t h e 

C i t y C o u n c i l w i t h no a u t h o r i t y whatsoever i n the t r u s t e e s , I 

a d v i s e t h a t the a u t h o r i t y t o e s t a b l i s h a c i t y h o s p i t a l Is v e s t e d 

In the C i t y C o u n c i l by S e c t i o n 3 6 8 . 2 7 , Code 1 9 5 8 , and no a u t h o r i t y 

i s v e s t e d i n t h a t r e s p e c t i n t h e h o s p i t a l t r u s t e e s . 
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3. In answer t o your q u e s t i o n w i t h r e s p e c t t o the d i s 

p o s i t i o n o f t h e $100,000 fund on hand, I would a d v i s e t h a t t h i s 

money Is a v a i l a b l e i n t h e m u n i c i p a l e n t e r p r i s e s f u n d under the 

s p e c i f i c p r o v i s i o n o f t h i s s e c t i o n t o the e f f e c t t h a t : 

"404.10 * * * 

"6. When a m u n i c i p a l h o s p i t a l has been e s 
t a b l i s h e d , f o r the purpose o f p u r c h a s i n g s i t e s 
f o r h o s p i t a l s o r s i t e s w i t h b u i l d i n g s t h e r e o n 
f o r h o s p i t a l p u r p o s e s , and c o n s t r u c t i n g , r e 
c o n s t r u c t i n g , r e b u i l d i n g , r e m o d e l i n g o r en
l a r g i n g b u i l d i n g s t o be used f o r h o s p i t a l s . " 

w i t h o u t s u b m i s s i o n o f the m a t t e r t o the e l e c t o r s . 

Very t r u l y y o u r s . 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 



COUNlY H O S P I T A L S — B o n d s . ( l ) Code S e c t i o n 3 MS.11 n o t a p p l i c a b l e . ( 2 ) 
S e c t i o n 3^7-1 t o 3^7-B, ^ 0 7 . 2 , and 75-1 t o 7 6 . 9 a p p l i c a b l e . 

A p r i l 15» 19?8 

Mr, Robert 0. P a r k i n 
U e f f e r a o n County A t t o r n e y 
F a i r f i e l d , Iowa 

Dear S i n 

R e c e i p t i s acknowlodged o f your l e t t e r o f A p r i l 9 a© f o l l o w s * 
flThe J e f f e r s o n County H o s p i t a l was e s t a b l i s h e d under 
C h a p t e r 3^7 o f the Code o f Iowa* 

"The Hoard o f T r u s t e e s i s i n v e s t i g a t i n g th® p o s s i 
b i l i t y o f o b t a i n i n g an a d d i t i o n a l bond i s s u e , t o bo 
p a i d by a t a x l e v y * They have been i n f o r m a l l y a d v i s e d 
t h a t the i s s u e would be l i m i t e d by Chapter 3**o§ Sec
t i o n 11, o f the Code and t h a t under the above they 
would be una b l e t o add t o the bonded i n d e b t e d n e s s * 

"As County A t t o r n e y , I hereby r e q u e s t a r u l i n g from 
you r e l a t i v e t o the f o l l o w i n g q u e s t i o n s ! 

" 1 . l e t h e s a l e o f bonds f o r tho e x p a n s i o n o f the 
h o s p i t a l l i m i t e d by S e c t i o n 3*+6-H o f th© Code? 
I*2. Does any p a r t o f the Code l i m i t t h e bonding f o r 
h o s p i t a l c o n s t r u c t i o n o t h e r than t h a t found under 
3^7.5 end 3*+7«7 under County P u b l i c H o s p i t a l s ? ' 1 

1* In answer to your f i r s t q u e s t i o n you a r e a d v i s e d t h a t 
S e c t i o n 3 ^ » n t Code o f Iowa, by i t s e x p r e s s terms a p p l i e s t o M o u t -
s t a n d i n g bonds i s s u e d i n c o n f o r m i t y w i t h t h i s c h a p t e r , " B e f e r s n e e 
t o S e c t i o n s 3*+6»l and 3**6.2 r e v e a l " t h i s chapter'* does not r e f e r t o 
county h o s p i t a l bonds* F u r t h e r n o te t h a t by e x p r e s s p r o v i s i o n o f 
S e c t i o n 3^7»?t h o s p i t a l bonds a r e p a y a b l e o n l y from t h e "county pub
l i c h o s p i t a l f u n d " whereas bonds i s s u e d under Chapter 3**6 a r e pay
a b l e from a fund "known as the bond fund** under S e c t i o n 3**6\-2. 



i, 

Sir. R o b e r t D. P a r k i n — 2 A p r i l 0 , W$& 

2. In answer to your second q u e s t i o n you a r e a d v i s e d t h a t 
i n a d d i t i o n t o t h e s e c t i o n s t o which your q u e s t i o n r e f e r . Sec
t i o n s 34-7.K 3^7.2, 3^7.3, 31*7.i*» 3**7.6, 3**7.8, M>7.2, and 75.1 
to 76.9 l i m i t t he t i m e , c i r c u m s t a n c e s , manner and amount o f bonds 
which may be i s s u e d . 

Very t r u l y y o u r a . 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAtmd 

\ 



sou^Z^t*7** / f ^ ^ ^ ^ * 

^ ^ ^ ^ ^ ^ a™ 

A p r i l 15, 

Or. K a r l Wolf 
Consul o f A u s t r i a 
116 South M i c h i g a n Avenue 
Chicago 3, 1115noi« 

Bear S i r 8 

B a c e i p t i s acknowledged o f your l e t t e r o f A p r i l 6 i n which 
you i n q u i r e whether S e c t i o n 675.11, Code o f Iowa, p e r m i t s c o m p l a i n t 
to be brought i n t h e c o u r t s o f Iowa under C h a p t e r 0?5» Code o f Iowa, 
by an u n m a r r i e d mother o r an i l l e g i t i m a t e c h i l d , r e s i d i n g abroad* 
a g a i n s t a c i t i z e n o f the S t a t e <?f Iowa, i f such mother or c h i l d i s 
n e i t h e r a r e s i d e n t nor a c i t i z e n o f the S t a t e o f Iowa. 

S e c t i o n 675*11 provide© as f o l l o w s . 

" N o n r e s i d e n t c o m p l a i n a n t . I t I s not a bar t o the j u r i s 
d i c t i o n o f the c o u r t , t h a t the c o m p l a i n i n g mother or 
c h i l d r e s i d e s i n a n o t h e r s t a t e . * 1 

E x a m i n a t i o n o f a n n o t a t i o n s c o v e r i n g the p e r i o d from t h e en
actment o f a&id p r o v i s i o n t o the p r e s e n t time r e v e a l s no oase 
p r e c e d e n t s w i t h r e s p e c t to the q u e s t i o n you ask. C o n s e q u e n t l y , th© 
a p p l i c a b i l i t y o f t h e s t a t u t e In the c i r c u m s t a n c e s h y p o t h e t i c a t e d i n 
your l e t t e r would be an i s s u e to be d e c i d e d by the c o u r t on a p p r o p r i 
a t e motion were l i t i g a t i o n brought i n such c i r c u m s t a n c e s * 

i e r e g r e t t h a t we a r e unable t o f u r n i s h a c o n c l u s i v e answer t o 
your q u e s t i o n * 

Vary t r u l y y o u r s , 

NOR WAN A. ERSE 
A t t o r n e y G e n e r a l o f Iowa 

NCAlLCAtmd 



Mr. Evan L. Hultrnan 
B l a c k Hawk County A t t o r n e y 
S u i t e 201 F i r s t N a t i o n a l B l d g . 
W a t e r l o o , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f t h e 1 9 t h u l t . 

in which you s u b m i t t e d the f o l l o w i n g : 

"My o f f i c e has been c o n t a c t e d both by employees 
o f the C i t y o f W a t e r l o o and employees o f t h e 
county o f B l a c k Hawk c o n c e r n i n g the q u e s t i o n o f 
the c i t y o r county p a r t i c i p a t i n g In a group hos
p i t a l i z a t i o n and s u r g i c a l i n s u r a n c e program f o r 
the employees arid t h e i r dependents. Mr. C a r l 
F a g e r l i n d , the S u p e r i n t e n d e n t o f t h e S t r e e t De
partment o f the C i t y o f W a t e r l o o , phoned me t o 
the e f f e c t t h a t he asked about t h i s problem at 
a m e e t i n g i n Des Moines a few days ago a t which 
t i m e you i n d i c a t e d t o him t h a t he s h o u l d a g a i n 
c o n t a c t my o f f i c e . 

"The two s p e c i f i c q u e s t i o n s w i t h which I am 
conc e r n e d i n t h i s m a t t e r a r e as f o l l o w s : 

" 1 . May the c i t y o f W a t e r l o o o r B l a c k Hawk 
County deduct as a p a y r o l l d e d u c t i o n a c e r t a i n 
f i x e d amount o f money a t the r e q u e s t o f t h e 
employee t o p r o c u r e and pay group h o s p i t a l i z a 
t i o n and s u r g i c a l I nsurance f o r the employees 
concern©4? 
"2. Coufd the C i t y o f W a t e r l o o o r B l a c k Hawk 
County p a r t i c i p a t e i n a group h o s p i t a l i z a t i o n 
and s u r g i c a l I nsurance program f o r t h e i r em
p l o y e e s and t h e i r dependents by p a y i n g p a r t o f 
the premium f o r such coverage? 

" i t would seem to me t h a t i n the f i r s t i n s t a n c e 
such a p a y r o l l d e d u c t i o n would be no d i f f e r e n t 
f r o m t h a t o f U n i t e d S e r v i c e s , Community Fund o r 



Mr. Evan L. Hultman A p r i l 8, 1958 

any o t h e r p a y r o l l d e d u c t i o n s w h i c h an agency o f 
government w i t h h o l d s a t t h e r e q u e s t o f the em
p l o y e e s and pays t o the agency c o n c e r n e d . The 
o n l y t h i n g t h a t t h e agency of government would 
be d o i n g i n t h e f i r s t i n s t a n c e would be a book
k e e p i n g t r a n s a c t i o n f o r t h e b e t t e r m e n t and p r o 
t e c t i o n o f i t s employees. 

"The second q u e s t i o n p r e s e n t s an e n t i r e l y d i f 
f e r e n t s i t u a t i o n i n t h a t t h e agency o f government 
would be e n t e r i n g i n t o an agreement w i t h the em
p l o y e e s t o f u r n i s h group h o s p i t a l i z a t i o n and 
s u r g i c a l i n s u r a n c e t o the employees on a c o n t r i 
b u t i n g b a s i s by the agency o f government." 

In r e p l y t h e r e t o 1 a d v i s e as f o l l o w s . 

1. A. In answer t o your q u e s t i o n #1 i n s o f a r as the C i t y 

o f W a t e r l o o i s c o n c e r n e d , assuming t h a t you use the word " s u r g i -

^ c a l " i n the q u e s t i o n the same as " m e d i c a l " , a u t h o r i t y i s v e s t e d 

t h e r e i n to deduct from t h e p a y r o l l o f c i t y employees a f i x e d 

amount t o p r o c u r e and pay group h o s p i t a l i z a t i o n and s u r g i c a l 

I n s urance e i t h e r under S e c t i o n 365A.I and S e c t i o n 365A.3, Code 

1958, each p r o v i d i n g as f o l l o w s ; 

"365A . 1 A u t h o r i t y i n c i t i e s and towns. The 
c o u n c i l i n any c? t y o r town may e s t a b l i s h 
p l a n s f o r and p r o c u r e group i n s u r a n c e , h o s p i 
t a l o r m e d i c a l s e r v i c e f o r the employees o f 
such c i t y o r town," 

"365A.3 Assessment o f employees. A l l em
p l o y e e s p a r t i c i p a t i n g In any such p l a n the 
f u n d of which i s c r e a t e d under the p r o v i s i o n s 
o f s u b s e c t i o n s 1 and 2 o f s e c t i o n 365A.2 s h a l l 
be a s s e s s e d and r e q u i r e d t o pay an amount t o 
be f i x e d by the c i t y c o u n c i l not t o exceed the 
two p e r c e n t which s h a l l be c o n t r i b u t e d by the 
c i t y a c c o r d i n g t o t h e p l a n adopted, and t h e 
amount so a s s e s s e d s h a l 1 be deducted and r e -

v t a l n e d out o f the wages or s a l a r i e s o f such 
employees." 



Mr. Evan L. Hultman - 3 - A p r i l 8 , 1958 

o r under S e c t i o n 5 1 4 . 1 6 , Code 1 9 5 8 , which p r o v i d e s as f o l l o w s : 

"Governmental employees i n c l u d e d . An em-
p l o y e e o r employees of the s t a t e , o r o f 
any c o u n t y , c i t y , o r town, o r of any i n s t i 
t u t i o n s u p p o r t e d i n whole o r i n p a r t by p u b l i c 
f u n d s , o r any s u b d i v i s i o n s t h e r e o f , may a u t h o r 
i z e t h e d e d u c t i o n f r o m h i s o r t h e i r s a l a r y o r 
wages o f t h e amount o f h i s o r t h e i r s u b s c r i p 
t i o n payments t o any c o r p o r a t i o n o p e r a t i n g a non
p r o f i t h o s p i t a l s e r v i c e p l a n o r m e d i c a l s e r v i c e 
p l a n as p r o v i d e d i n t h i s c h a p t e r . The g o v e r n i n g 
body o f the s t a t e , o r o f the c o u n t y , c i t y , or 
town, o r o f any I n s t i t u t i o n s u p p o r t e d In whc: ;j 
o r i n p a r t by p u b l i c f u n d s , o r any s u b d i v i s i o n s 
t h e r e o f , may a u t h o r i z e d e d u c t i o n s f r o m t h e s a l a 
r i e s o r wages o f employees s u b s c r i b i n g t o such 
n o n - p r o f i t h o s p i t a l s e r v i c e p l a n o r m e d i c a l s e r 
v i c e p l a n . The a u t h o r i z a t i o n by an employee o r 
employees f o r d e d u c t i o n s f rom h i s o r t h e i r s a l a 
r i e s o r wages s h a l l be e v i d e n c e d by a w r i t t e n 
r e q u e s t s i g n e d by the employee d i r e c t e d t o and 
f i l e d w i t h t h e t r e a s u r e r of t h e s t a t e , c o u n t y , 
c i t y , o r town, o r of any I n s t i t u t i o n s u p p o r t e d 
i n whole o r in p a r t by p u b l i c f u n d s , o r any 
s u b d i v i s i o n s t h e r e o f , and s & i d t r e a s u r e r Is 
a u t h o r i z e d t o draw and d e l i v e r checks i n f a v o r 
o f t h e h o s p i t a l s e r v i c e c o r p o r a t i o n o r m e d i c a l 
s e r v i c e c o r p o r a t i o n s t i p u l a t e d i n such a u t h o r 
i z a t i o n f o r t h e amount c o v e r i n g t h e sum t o t a l 
o f t h e d e d u c t i o n s a u t h o r i z e d . The f o r e g o i n g 
p r o v i s i o n s a r e n o t t o be deemed an assignment 
o f s a l a r i e s o r wages." 

1. B. I n s o f a r as B l a c k Hawk County i s c o n c e r n e d , such p a y r o l l 

d e d u c t i o n may be made from the s a l a r y o r wages o f County employees 

under the p r o v i s i o n s o f S e c t i o n 514.16, p r e v i o u s l y e x h i b i t e d . 

2. A. In answer t o your q u e s t i o n #2, the C i t y o f W a t e r l o o 

Is a u t h o r i z e d under the p r o v i s i o n s o f Chapter 365A t o make 

c o n t r i b u t i o n s f r om i t s G e n e r a l Fund i n payment o f group coverage 

o f h o s p i t a l i z a t i o n and s u r g i c a l i n s u r a n c e f o r C i t y employees. 



Mr. Evan L. Hultman - k - A p r i l 8, 1958 

However, such i n s u r a n c e i s not a v a i l a b l e t o the dependents 

o f such employees. See o p i n i o n o f t h i s Department i s s u e d Sep

tember 25, 1957, copy o f which i s e n c l o s e d . 

2. B. I n s o f a r as B l a c k Hawk County i s c o n c e r n e d , t h e r e i s 

no s t a t u t o r y a u t h o r i z a t i o n f o r c o n t r i b u t i o n by the County In 

any group h o s p i t a l i z a t i o n o r s u r g i c a l i n s u r a n c e program f o r 

I t s employees. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS-.MKB 
Enc. 
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• r | i 2 3 f 1956 

Mr. Lynn I . Morrow 
Allamakee County Attorney 
Waukon, Iowa 
Dear S i n 

Receipt Is acknowledged of your l e t t e r of A p r i l 17 aa f o l l o w s * 
"I would l i k e an op i n i o n baaed upon the f o l l o w i n g f o o t s . 
" F a c t s . The person i n question i s 2? years h months o f 
age. having an IQ o f $2 and a mental age of 7 years 10 
months* according to p e y c o l o g i c a l examination conducted 
by State Department of P u b l i c I n s t r u c t i o n . The parents 
of t h i s person were both retarded, her brother i s a pa* 
t i e n t at Woodward and the parents ware not able to pro
vide and care f o r t h i s c h i l d and sha was taken volun
t a r i l y and without court order or sot Ion, and r a i s e d by 
a family other than her parents, who knew that t h i s par
son was retarded. A few years ago t h i s f a m i l y , w i t h t h i s 
person, moved to t h i s county. Ho n o t i c e to depart was 
served upon them by Allamakee County a u t h o r i t i e s . T h i s 
person i s not now a p u b l i c charge and i s not now r e c e i v 
i n g support from p u b l i c funds. However, p r i o r to her 
l o t h birthday a s s i s t a n c e was given t h i s f a m i l y by 
Winneshiek County f o r t h i s person. Allamakee County has 
paid no support or a s s i s t a n c e to or f o r her. 
"Questions would the county of l e g a l settlement remain 
that of the parents, fSinnesMek County i n t b i ^ oase, at 
the time t h i s c h i l d was taken to l i v e i n the r f o s t e r 
home, or would Allamakee County be considered the county 
of cottloment f o r t h i s person?" 



Mr. Lynn W. Uorrow — 2 A p r i l 23, 19?8 

Under the f a c t s s t a t e d i n your l a t t e r there appears nothing 
to have prevented the parson i n question from a c q u i r i n g l e g a l s e t 
tlement under Section 252.16(1 and 2 ) . There i s nothing i n the 
s t a t u t e s a s k i n g nyen^a,! age or I.Q. of a parson not an inmate of an 
i n s t i t u t i o n a relevant t e s t f o r determining settlement. Irrespec
t i v e of "mental" ago the person i s d e f i n i t e l y not a "minor" c h i l d 
and can, t h e r e f o r e , acquire settlement by "continuously r e s i d i n g 
i n one county of t h i s s t a t s f o r a p e r i o d of two years without be
ing warned to depart". 

Very t r u l y yours, 

LCAtrad 
LEONARD 0. ABELS 
A s s i s t a n t Attorney Qenerai 



A p r i l 28, 1958 

Mr. Don Lowe 
Commlssloner 
Bureau o f Labor 
L o c a l 

Dear S i r : 

i n your l e t t e r o f A p r i l 16, 1958, t h i s q u e s t i o n was 

asked: 

Under the C h i l d Labor Law, Chapter 92, 1958 Code o f 

Iowa, I s a s e l f - s e r v i c e d r i v e - I n e s t a b l i s h m e n t d i s p e n s i n g 

o n l y i c e cream and s o f t d r i n k s f o r consumption i n a u t o m o b i l e s 

on the p r e m i s e s a " r e s t a u r a n t " w i t h i n the meaning o f S e c t i o n 

92.11, 1958 Code o f Iowa? 

S e c t i o n 92.11, 1958 Code o f Iowa, i s s t a t e d i n p a r t below: 

"No per s o n under s i x t e e n y e a r s o f age s h a l l be 
employed ..... In o r about any r e s t a u r a n t , 

The s t a t u t o r y d e f i n i t i o n o f " r e s t a u r a n t " Is c o n t a i n e d i n 

S e c t i o n 170.1(4), 1958 Code o f Iowa, and I s as f o l l o w s : 

" ' R e s t a u r a n t 1 s h a l l mean any b u i l d i n g o r 
s t r u c t u r e e q u i p p e d , used, a d v e r t i s e d a s , o r h e l d 
o u t t o t h e p u b l i c t o be a r e s t a u r a n t , c a f e , c a f e -

- t e r i a , d i n i n g h a l t , l u n c h c o u n t e r , l u n c h wagon. 
o r o t h e r p l a c e where f o o d Is s e r v e d f o r pay 
(Emphasis s u p p l i e d ) 



Mr. Don Lowe -2 A p r i l 28, 1958 

T h i s d e f i n i t i o n a ppears broad enough In scope t o I n c l u d e t h e 

" d a i r y creme" t y p e e s t a b l i s h m e n t h e r e i n c o n s i d e r e d . However, 

t h e r e a r e no r e p o r t e d Iowa c a s e s i n t e r p r e t i n g t h i s w o rding 

w i t h r e s p e c t t o a d r i v e - i n e s t a b l i s h m e n t s e l l i n g o n l y i c e 

cream and s o f t d r i n k s f o r consumption In a u t o m o b i l e s on the 

premi s e s . 

i n c o n s t r u i n g a z o n i n g o r d i n a n c e a drlv«-in, s e l f - s e r v i c e 

t y p e e s t a b l i s h m e n t was h e l d t o be a r e s t a u r a n t oven though f o o d 

was consumed i n a u t o m o b i l e s p a r k e d on t h e p r e m i s e s . Food Cor* 

p o r a t t o n v. Z o n i n g Board o f Adjustment o f t h e C i t y o f P h i l a 

d e l p h i a . 384 Pa. 288, 121 A 2d 94. 

T h e r e f o r e , you a r e a d v i s e d t h a t S e c t i o n 92.11, 1958 Code 

o f Iowa, a p p l i e s t o e s t a b l i s h m e n t s where i c e cream and s o f t 

d r i n k s a r e s o l d f o r consumption i n a u t o m o b i l e s on t h e p r e m i s e s . 

Very t r u l y y o u r s , 

HUGH V. FAULKNER 
A s s i s t a n t A t t o r n e y General 

HVF/fm 

\ 



DETAINERS - PRISONERS - PAROLE - EXTRADITION -
r 

1. Section 247.5. 1954 Code of Iowa, as amended by 
Chapter 117, 57th 6. A., does not apply to detainers f i l e d by out-
of-state authorities, and such detainers are not therefore invalid 
when not supported, within six months, by a grand Jury indictment 
or county attorney's Information, 

2. No right to demand t r i a l out of state exists with 
regard to charges f i l e d In support of an out-of-state detainer 
because of the answer to the above question. 

' 3. Where detainer is not Invalid parole would not be 
granted as a matter of policy and question of extradition becomes 
moot. 



April 9, 1958 

Board of Control of State Institutions 
State Office Building 
L o c a 1 
Attention: Mr. Robert C. Lappen, Chairman 
Gentl 
• ; In your letter of February 6, 1958, you have, In essence, posed the following questions: 
\ I. Does the amended portion of Section 247.5 apply 

to out-of-state detainers which are not. within six months, 
supported by a county attorney's Information or a grand jury 
Indictment? 

2. May a prisoner demand immediate t r i a l out of state 
when an out-of-state detainer Is f i l e d against htm? 

3, If so, and the prisoner refuses to return, is It 
necessary to resort to extradition In order to obtain the 
prisoner's return to Iowa? 

Section 247.5* 1954 Code of Iowa, as amended by Chapter 
117* Fifty-Seventh General Assembly, Is set out below: 

"247.5 Power to parole after commitment -
detainers. The board of parole shall* except 
as to prisoners serving l i f e terms, or under 
sentence of death, or infected with venereal 
disease In communicable stage, have power to 
parole persons convicted of crime and committed to 
either the penitentiary or the men's or women's 
reformatory! provided, however, after any person 
has served fifteen years of a l i f e term, the 
board of parole shall revtew the case and Inter
view personally a l l such persons and make such 
recommendations as they see f i t to the governor, 
and shall make similar Interviews In each such 
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case at least every three years thereafter. 
"The parole may be to a place outside the 

state when the board of parole shall deter
mine It to be to the best Interest of the 
state and the prisoner, under such rules and 
regulations as the board of parole may Impose. 

"Prisoners against whom detainers have 
been f i l e d , may, after serving a portion of 
their sentence, be released by parole to the 
Institution or authorities f i l i n g the detainer. 

"Any detainer f i l e d against a prisoner must 
within six months be supported by a grand jury 
Indictment or county attorney's information. In 
the event such Indictment is returned or infor
mation Is f i l e d , the prisoner shall have the 
right to demand Immediate t r i a l at the next 
term of court where the charge i s f i l e d . The 
prosecuting agency shall pay a l l costs of trans
portation, necessary expenses Incurred by the 
prisoner and such guards and other safety meas
ures as the warden shall deem necessary for the 
prisoner to appear at his t r i a l . 

"In the event a detainer Is not supported 
within six months by a county attorney's Infor
mation or grand Jury Indictment, or In the event 
the prosecuting agency refuses or f a l l s to give 
the prisoner immediate t r i a l * or refuses or 
f a l l s to furnish transportation and pay a l l other 
necessary and related costs Incident to the pris
oner appearing at his t r i a l * the detainer shall 
be held to be invalid and the parole board shall 
disregard such detainer In considering a prisoner 
for parole." 
With regard to your questions, you are advised as f o l lows? 
1* The last two paragraphs of the above section consti

tute the amendment thereto. Under the amended portion you w i l l 
note that a detainer must, within six months, be supported by a 
grand jury Indictment or county attorney's Information. Not a l l 
states refer to the prosecuting attorney as the county attorney. 
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For Instance, in some states this particular officer Is t i t l e d 
the " D i s t r i c t Attorney". Further, not a l l states provide for 
prosecution based on a county attorney's Information. 

In addition, the explanation attached to House F i l e 
457, enacted as Chapter 117, Fifty-Seventh General Assembly, i s 
prefaced by the following remark* 

"This b i l l w i l l correct a vicious practice 
that now exists in Iowa." (Emphasis added) 

Such wording indicates the Intent of the legislature was that 
only detainers f i l e d by Iowa authorities were to be considered 
Invalid i f not supported within six months by a grand Jury 
indictment or a county attorney's information. 

As was stated In Henrlksen y. Crandlc Stages, 216 Iowa 
643, 246 N.W. 913, and Rastede v. Chicago. St. P.71C S- 3.R. 
Co.. 203 Iowa 430, 212 N.W, 751. the statutory law of a state 
cannot be given extraterritorial effect. To hold Invalid an out-
of-state detainer not supported by grand jury Indictment or 
county attorney's Information would be giving the Iowa law extra
t e r r i t o r i a l effect. Therefor®, the conclusion Is that detainers 
f i l e d by out-of-state authorities are not within the scope of 
Section 247.5* as amended. 

2. Since Section 247*5, as amended, does not apply to 
detainers f i l e d by out-of-state authorities the answer to your 
second question Is in the negative, 

3. In view of the fact that the third question presup
poses an affirmative answer to the second query, an opinion Is 
unnecessary. 

Very truly yours, 

HVF/fm NORMAN A. ERBE, Attorney Genera, of Iowa 

HUGH V. FAUUkSft, Asst. Attorney general 



April 8, 1958 

Honorable Herschel C. Loveless Governor of Iowa B u i 1 d I n g 
Attention) Parole Secretary 
Dear Sir? 

The following questions have been referred to this 
o f f i c e for reply. 

"We would appreciate your advising us as to 
whether or not the state of Iowa Is a party to 
any Interstate parole compact with I l l i n o i s . We 
would appreciate your advice as to whether or 
not, If the state of I l l i n o i s were to request 
the return of a party from Iowa to I l l i n o i s as 
a parole violator, would the Governor or any 
other state o f f i c i a l have any discretion as to 
whether or not this party should be so returned. 
We recognize that in an extradition proceeding, 
the Governor's discretion Is controlling. Does 
this apply to a request for a return of a parole 
violator?" 
You are advised that authority to enter Interstate 

parolee supervision compacts Is found In Section 247*10, 1954 
Code of Iowa. This provision f i r s t appearm^ as Chapter 05, 
Forty-Seventh General Assemblyj pursuant thereto, Governor 
Nelson G. Kraschel signed the Interstate compact on August 26, 
1937. On September 22, 1937, Governor Henry Horner of the 
state of I l l i n o i s , under the authority of similar enabling 
legislation, entered this Interstate compact. Therefore, the 
states of Iowa and I l l i n o i s are members of the reciprocal out-
of-state parolee supervision compact. 

As to the question regarding discretion of the Governor, 
or any other state o f f i c i a l , It Ts necessary to f i r s t determine 
the basis for out-of-state parolee supervision. By the terms 
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of the Interstate compact such a parole may be permitted If: 

"(a) Such person (parolee) Is In fact a 
resident of or has his family residing within 
the receiving state and can obtain employment 
there. 

(b) Though not a resident of the receiving 
state and not having his family residing there, 
the receiving state consents to such person being 
sent there." 
If the parole Is permitted on the basis of either (a) 

or (b) above stated, then I l l i n o i s , as the "sending state", would 
have the following prerogative under paragraph (3) of the Inter
state compact: 

"(3) That duly accredited officers of a send
ing state may at a l l times enter a receiving state 
and there apprehend and retake any person on pro
bation or parole. For that purpose no formalities 
w i l l be required other than establishing the auth
ority of the officer and the Identity of the per
son to be retaken. A l l legal requlrements to obtain 
extradition of fugitives from Justice are hereby 
expressly waived on the part or the states party 
hereto, as to such persons. The decision of the 
sending state to retake a person on probation or 
parole shall be conclusive upon and not reviewable 
within the receiving state: Provided, however, 
That i f at the time when a state seeks to retake a 
probationer or parolee there should be pending 
against him within the receiving state any criminal 
charge, or he should be suspected of having commit
ted within such a state a criminal offense, he shall 
not be retaken without the consent of the receiving 
state until discharged from prosecution or from 
imprisonment for such offense. 1 1 (Underscoring supplied) 
Therefore, If the parolee is In the "receiving state" 

within the terms of the Interstate compact, there Is no discretion 
In the Governor or any other state o f f i c i a l because the extradi
tion procedure Is waived as established by the above underscored 
wording. However, there is this word of caution, should the 
parolee be in Iowa but not under the provisions of the interstate 
compact a different result obtains. In that case, as a parole 
violator, the only method of effecting return to I l l i n o i s , "the 
sending state", Is by the extradition procedure set forth In 
Chapter 759, 1954 Code of Iowa. Of course, this presumes that the 
parole violator refuses to waive extradition. 
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Very truly yours, 

NORMAN A. tm 
Attorney General of Iowa 

HVF/fm HUGH V. FAULKNER 
A s s i s t a n t Attorney General 



SCHOOLSj 
1. Lease of county f a i r bui ld ings for use as temporary school-

house. 
2. Enlargement of boundaries described in reorganization p e t i t i o i 

A p r i l l b , V;%. 

©sow ttounty f t t o r n a y 
tJ^thu** Iowa 

,¥Ofer S i r s 
fteeolst i s acStnowied&Sfi of your i e t t o r o f £pr|J ID a * f o H o w a * 
w8 hove -several problem* th«tt I would l i f e * a*» o p i n i o n 
frora y o u r off l o o t o c l a r i f y differenooa of opinion ea 
t o th© l a w fe«t#©«« n**t mic County Atternoy. «m*J o t h s r attorneys representing groups i n t s r o s t o e I n tha$*j 
p r o o l w e j t 
w?hfs prc^Som-^ »ro *« follow®* 

The fteshwe & M * m n i t y S c h o o l #i at r i o t wm>* <iuly 
org»r>isr*ti «n£ t h o n-aw s c h o o l feo&ro w i s h e s t o io&ae a 
b u t l o i n ^ on t h o ttmehun F a i r g r o u n d s ownod by t h e County 
©no or^e-r t h o c o n t r o l o f t h o incorporate f a i r . s&snssoelis-
t i o f i . Ths> building i n q u e s t i o n c o u l d »« cove?riad i n t o 
to/nperary oohool h o i k i n g at o nominal cost t o t h o s c h o o l 
bowru r no eoula b<$ um£ for approximately thr«o ymm 
ur«*il p ^ r ^ i i o n t b u i Utm H a v a i l a b l e . Th© b t i i i a i n ^ 
would W »v&ll&olo- f o r th© f a i r season d u r i n g t h e f > J r 
&«c) i s n o t UKOO slurinjg t h o r o s t o f t h o yo*r» 

' - attention. £00* 4h«s f a i r o$jsoci«»Uon Have the- ©u* 
t h o r i t y under & t o t i o n 17^»2 t o o n t o r into m c o n t r a c t 
*h*r»;»by i h a s c h o o l b oerd *a«y. h»v© t h o use o f t h i s ; ©wilti* 
in|> f o r « p e r i o d o f tbro<® y o a r s o r u n t i l stseh tt«t* &g a> 
bone le&oo w i l l p a s s and a psrmonisnt b u i l d i n g bo «ra©i«K&« 
I f t h e a r t i c l e s , o f I n c o r p o r a t i o n of t h o f a i r »r.eool*tion 
wou 1 d not poraji*. aaoh an fegroo&ent t o bo tsado would i t 
bo also p o s s i b l e f o r t h o s e a r t i c l e s to be »«t»naod to a l 
low t h o f a i r boor® to enter into this agreement with th® 
s d h o o l bo»rc i f t h o answer to t h o f i r s t question h e r * S» 
y-is* 
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nS# i o a j j ih® p r o v i e i e n o f 2$6«2 r e q u i r i n g o f 4ho$o 
vot§n^ **t t h e l a s t r e g u l a r s c h o o l s i a c t i o n t o ^ i ^ f t c 
p e t i t i o n p r i o r t o e * l T i n u m ©i&ction on e bona s*$ue 
i n o f ono ana one-'^o^rtor p a r c e n t o f th@ 
**m&&4 v a l u e o f t h a 4i&«&&lo p r o p e r t y prov«mt » n&wly 
o r ^ s n i a t s i j cotwaanity r-dhool «I'strict fro<n hol-«3in* meh 
m ^ I t c i s ^ n u n t i l ^ f t o r tiss f i r s t ^ m o r s i wchool o l e c - .• 
t i w * f . f t o r t h * r s & r - a n i U o d «4u'4r»©t he a &<*GOF»O e l e & s l '• 
e n t i t y , jrt o t h a r *oro3 *wa,s4 t h a fle^tm© d i s t r i c t w i l t 
u n t i l a f t e r t h o i;,5y ©lootion b e f o r e t h e y e#n p r e s e n t 
a oonti i sew* t o t h * v o t e r s i n <*xcesu o f t h u ona and 
o««-fourth p e r c o a t * o r tswuld t h a e l e c t i o n o f t h e o r i 
g i n a l f i vo cKMnuttHy s c h o o l d i s t r i c t d i r e c t o r a »et I -«.fy 
t h o rft̂ uir«.sa*»nts o f <$)6.2g ovon though t h o d i - s t r i s t m& 
n o t i n jst»i«-tanc«i> ©t 4h© 4 fa© tfefj ^ I n a c t i o n h o J a t 

A p o r t i o n o f a d i s t r i c t o f l e s s t h e n f o u r $pmwn~ 
mmt m o t i o n s oaa assignor.* by th© County l3o<$rd o f £ducs* 
t i o n t o & «v$w co s i w u n i l y scfeooJ aii4r$«t f o l l o w i n g th« 
r o e r ^ a n i s s l i o n p f o e * 4 u r e and now c o r t a i n p a r t i e s i n t h i s 
p o r t i o n o f * d t i e t r i e t «sr* Geofein^ t o &-sti n u t o f t h o r o ~ 

pr o b l e m i a * ©as* t h e bounty ao o r d o f <;«ue«4T©f* * t t h e 
f i n a l h o & r i n g under t h e p r o v i s i o n s o f C h a p t e r SVfJ. 1*> j 
r e a d j u s t 4h* boundarya o f t h e community s c h o o l d i s t r i c t 
s o b b i n g t * m o r t a l s« w i t h a d d i t i o n a l t o r r j t o r y , so i h e t 
I n * • a a j ^ c t o r rsow pr<a&«ntly sat 4h« e o w w n i i y d i s t r i c t 
&&?* b*.̂  r-sao¥««* l o i o r «sa$i&nod t o «»nottvjr d i s t r i c t 
4h»4 n©t a r e o r g a n i s e d oeflmunlty uohool d i s t r i c t * * 

1* In sna«mr 4$ your f i r s t «§u<fr$ti0n* f a c t i o n Ffa*® p r o v i d e 
Sci p e r t i n e n t p a r t f a l l o w s * 

^Im *&ddHisn t o p©^r?i ^ r a ^ i ^ h o r o i o t h a atj e i ^ t y 
a h j t i l possrie.a'5 t h e power® o f m c o r p o r a t i o n n o t f o r 
p e c u n i a r y p r o f i t un-^sor t h e l««ns o f t h i s s t e t * &no iham 
$%mf% mum>t*%*d i n |t« a r t i c l e s o f i n o o r ^ o r v i t i o n ^ 
*mtth patmr®, t o be m^r<ilm4 b*»for« »nd a f t o r t h o h o l d i n g 
o f wtf.i f & i r a * ^ 

^ I 4 h ros^pect t o %b® p o w r c o f r £o c o r p o r o i i o n n o t f o r p o s t a l &ry p r o -
f i f ' t , :.C5jtion p r o v i d e s i n p o r t i n * n t p a r t * 

*V"« * l t »»ay hav«a a c o r p o r a l * s o a l f *itor«bl« a t i t s 
planar©* c»nti way taHo fey g i f t 9 purch#s® f d a v i ^ j j . o r 
bvjqooai r«&S one psj r s o n a l p r o p e r t y a p p r o p r i a t o t o i t a 



'•*r. L c e l l e P. 'Turner J rfpril 

c r e a t i o n * &n« *«y «e*e bylaws* I t ooy oak3 een t r a c t s , 
borrow money «nd t r a n s f e r p r o p e r t y * p o s s e s s i n g t h e s«\s»* 
powers i n soon r e s p e c t s s s n a t u r a l p e r s o n s * * * H 

H f t h e r e f o r * , &pp«»ra t h a t s o c i e t i e s owning b u i i u i n & a unu<»r 
3-oeiioh l ? * * . l would h«v« a u t h o r i t y t o l o o s e •««« o ut «n^*r '-^otionc 
17'*. 2 nna betw**n f t t i r s . 

Howav*r f I t i s not« « f t h a t your l o t t a r r@f#r& t a ̂. o u i l u i n ^ avfp*''" 
ay lh» co u n t y r a t h e r t h a n by t h e a*aeci«tion. l t 9 th«r»foro« «£Sp*Ara 
that., the' powers o f t h * a s s o c i a t i o n w i t h r o s p e e t t o t h e b u i l d i n g i n 
q u e s t i o n a r e u o f i n o i i n Se o t i w n t 7 * t * l $ r a t h e r th«n by t h * ebo*<5>~<3a©i<Ki 
>*ctJeftc>. A p p a r e n t l y th**r# «ro t e e b i n e s o f f a i r s o c i e t i e s * ono kjn«» 
a c t u a l l y 0 ^ 1 ^ b u i l d i n g s a s p r o v i d e d I n S e c t i o n 17^*1(2) w i t h power's 
i * r&*p*et t h e r e t o <tefino# i n S e c t i o n s 17^.2 *nu en« t h e o t h e r 
tt'ttin^' *v« sgont o r m&nogor o f ceunty«owned b u l l a i n g s »nd grounds For 
tf c * c o u n t y * See- S e c t i o n I7^.10 whish p r o v i d o e i 

*• . .the p r o v i s i o n s o f s e c t i o n l/%»I a* te owner :-.hip of 
p r o p e r t y $ h * l l n o t a p p l y t o e o o i o t l e s um<sr t h . i » $et;-tien***-

( >fc*t?»r» w i t h r 9 3 0 s o t t o r P u f t ^ r ? 1 f i f r i b u i l d i n g * «spp«»»r c a f i r K W In 
M e n l?*»»l£ f o l l o w s * 

. .*uch s o c i e t y I s a u t h e r l z e d t o a c t *s c g s n i f o r 
c o u n t y i n t h e j g i f c U f t f r b u i i d i n g s , B l i f t t t n a r t t t f » f grounds 
«nd b u i idin&« o r any improvements c o n s t r u c t * * * on »ueb 
grounds. T i t l e t o now b u i l d i n g * s h e l l be t a k e n I n t h * mm® 
o f t h e co u n t y but t h e eeunty s h a l l n o t be l i a b l e f o r such 
improvements o r e x p e n d i t u r e s t h e r e f o r * * * <i,nphssi» auppli&G) 

( : Ana i n :i*oti©n i j % * ! 6 which p r e v i a * * * 

*?he r i g h t o f such ^ o e i e t y t o t h e e e n i r o i «*W m«n»goo8ont 
o f 'e*S 0 r e e l e s t a t e m«y be t e r m i n a t e d by i h # bwwrti o f 
s u p e r v i s o r s whenever w e l l c o n d u c t e d a g r i c u l t u r a l f«irs 
e r e n o t a n n u a l l y H e l d t h e r e o n by such s o c i e t y * * 

t h u s i t o p p e s r s t h e t w i t h r o s p o o i t o countv-owngd 1 b u i l d i n g s t H - power 
o f <ft£R*£«aent end c o n t r o l i n t h e s o c i e t y ox t o n e s o n l y t o »ett*ra $ i * 
r o a t l y r«let*d t o c o n d u c t i n g annuel f a i r s and does n ot I n c l u d e t h e 
powor t o l e a s e t h e county-owned b u i l d i n g s t o t e n a n t s f o r purpoaes n o t 
r e l a t e d t o t h e annual f a i r , t h e power t o l e e e e county-owned b u i l d i n g s 
seats a t o e x i s t o n l y i n t h e board o f s u p e r v i s o r * under t h * p r o v i s i o n s 
o f S o o t i o n s u b s e c t i o n s end 17* 6*16* s u b j e c t i o n s p r e v i d & i 
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«H*n any r e a l e a t * ! * , b u i l d i n g s * o r o t h e r p r o p e r t y 
a r e no l o n g e r needed f o r t h e p u r p o s e * f o r which t h e 
were a c q u i r e * by th© c o u n t y , t o c o n v e r t t h e »*«« te 
o t h e r c o u n t y p u r p o s e * * o r t o a e l l o r leeee* t h e tatee a t 
a f a i r v a l u a t i o n * 

*£»ception ~a t o county h o s p i t a l o r g a n i s e d unoar oh 
Code l ^ V t eh 1 ^ - S l j " ' 
tfl?« To l e a s e o r s e l l r e a l e a t e t o own&u by th® county 
anu n o t »#9«3*£ f o r c o u n t y p u r p o s e s . M 

T h s r u f o r * , t am o f th e o p i n i o n t h a t t h e o n l y power to le*s«» 
county-own cad f a i r b u i l d i n g s i o t h a t c o n f e r r e d o n ' t h e board o f s u p e r * 
v l e e r e by t h e f o r e g o i n g p r o v i s i o n s and t h a t t h e board o f s u p e r v i s o r ^ 
c a n e n t e r i n t o »uen l e a s e e o n l y f o r t h * p o r t i o n o f t h e y<a»r d u r i n g 
which t h e b u i l u i n g a a r e n ot needed f o r f a i r purpoeea and d u r i n g which 
t h e oocupaney unoer such l e a s e w i l l not i n t e r f e r e w i t h t h e oainion&ne& 
o r loprovtswrnt f u n c t i o n s * o f th<$ t&ir /,ociaty ana w i l l not i n t ^ r f ^ r ^ 
w i t h p r e p a r a t i o n f o r t h * f a i r . 

The answer i a your atconc c u u s t i o n i& f u r n i s h e d by t h a ©n-
c l o w o o p i n i o n dated. &ugu*i 2&$ 1$%$* end d i r e c t e d t o B r * & h e r i $ * 
'•lathor t i a e County A t t o r n e y . 

In «n»war t© your t h i r d «jue«ti«nf you &rt> *udvi*«« th«t p r o -
^ H k f l f o r an " a d j o u r n e d h e a r i n g " to- g i v u r e s i d e n t s o f t e r r i t o r y a*f~ 
f-.act-n* by changes i n p e t i i i e n e d - f o r b o u n d e r i e e n o t i c e end an op p o r 
t u n i t y t o be h o a r d wee repealed* from Chapter 275 by t h e fifty~fc«*&nth 
$«nerel t s&e&bly. The e f f e c t o f &uoh r e p e a l «*>ulo a » w to b r i n g t h o 
s i t u a t i o n d e s c r i b e d i n y o u r l e t t e r w i t h i n t h e r u l e i n flrpflfeftf.,, 
4g|jg^Ulf l & r i o ^ n 760. 

Your a t t e n t i o n §«s d i r e c t e d t o t h e e n c l o s e d o p i n i o n dai#d dun* -Jj9 

1>$>V» d i r e c t e d t o S a l t e r U U s i t , Taraa County A t t o r n e y , which furnish®* 
t h e answer t o yo u r c r e a t i o n i f i n r e a d i n g aame, you boar i n asind th«t 
t h a e f o r e & a i d r e p e a l now ««!<e* t r u e w i t h r e s p e c t t o t h e f i r a i i©nd 
o n l y ) h o a r i n g what wee t h e r e i n e o i d w i t h r e a p e c t t o t h e second Cor a d * 
Journ e d ) h o e r i n g . In o t h e r words, the r e p e a l o f M o t i o n * 7 5 * 1 C o d « 
&5k, r e v i v e d t h * r u l e i n j i ^ . v ^ r „Yft Ivwlft^ 

\®ry t r u l y y o u r * , 

&&ai»i»nt a t t o r n e y £J«n<ar«l 
U*/- ? <?sd 



August 22, 1955 

Mr. Charles Mather 
Sac County Attorney 
Sac City, Iowa 

Dear Mr. Mather: 

Receipt is hereby acknowledged of your letter of August 19 in which you submit the 
following: 

"The Odebolt Community School District was organized in July 1955. It will not 
have its first regular school election until March 1956. The school district would 
like to contract for indebtedness in excess of 1 1/4% of the assessed value of the 
taxable property in the district under provisions of Section 296.2 of the Code of 
Iowa. 

"Is it possible for a school district to legally call an election as provided in Section 
296.2 for the purpose of authorizing bonded indebtedness in excess of the 1 1/4% 
of the assessed value of the taxable property in the district before it has held its 
regular March school election after becoming a district?" 

Section 296.2, Code 1954, provides as follows: 

"Before such indebtedness can be contracted in excess of one and one-quarter 
percent of the assessed value of the taxable property, a petition signed by a 
number equal to twenty-five percent of those voting at the last regular school 
election shall be filed with the president of the board of directors, asking that an 
election be called, stating the amount of bonds proposed to be issued and the 
purpose for which the indebtedness is to be created, and that the necessary 
schoolhouse or schoolhouses cannot be built and equipped, or that sufficient land 
cannot be purchased to add to a site already owned, within the limit of one and 
one-quarter percent of the valuation." 

Note that the number of signers necessary to the petition is determined by reference to the 
number of votes cast at the last "regular" school election. "Regular" school election is defined in 
section 277.1, Code 1954, as follows: 

"The regular election shall be held annually on the second Monday in March in 
each school corporation and in each subdistrict for the purpose of submitting to 
the voters thereof any matter authorized by law, except that in all independent 
school districts which embrace a city and which have a population of one hundred 
twenty-five thousand or more such election shall be held biennially on the second 
Monday in March of odd-numbered years." 



Thus, a school district which came into being on July, 1, 1955, would have no "regular" 
school election until the second Monday in March 1956. Since it is impossible to determine how 
many votes will be cast at such election or, for that mater, what number of eligible voters will 
reside in the district at the time of such election, it is an impossibility for a new school district to 
satisfy the statutory requirement as to petition for authorizing an election on the question of 
bonded indebtedness in excess of 1 1/4% of the assessed value of taxable property in such district 
until the district has held its first "regular" school election as hereinabove defined. 

The election at which the first board of directors was elected would not qualify as a 
"regular" election for two reasons: first; section 275.25, Code 1954, expressly designates the 
initial election of directors as a "special election" and, second; under the provisions of section 
275.21, Code 1954, the new district does not become effective until after the initial election of 
directors. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 



June 28, 1955 

Mr. Walter J. Willett 
215 West Third Street 
Tama, Iowa 

Dear Sir: 

I am in receipt of your letter of June 24, in which you submit the following; 

"Does the County Board of Education have the power and authority to enlarge a 
proposed school district area when the same is not included in the original petition 
on file, and if they have such power by what means and with what restrictions are 
they to be governed?" 

Reorganization of school districts is governed by chapter 275, Code 1954, which was 
enacted as chapter 117, Acts of the 55th General Assembly. Reference to the historical references 
which appear as footnotes to each section in the 1954 Code reveals that a substantial part of the 
new enactment was derived from chapters 274 and 276,Code 1950. Sections 275.1 to 275.9 refer 
to planning by the County Boards of Education. Sections 275.11 to 275.23 describe the 
procedures whereby districts so planned or proposed variations thereof may be effectuated. The 
procedure in section 275.11 to 275.23 is obviously derived from and in many respects identical 
with the method for formation of a consolidated school district under chapter 276, Code 1950. 

The original provision on the power of a county board of education to alter the petitioned-
for boundaries of a proposed school corporation appears in chapter 149, Acts of the 38th General 
Assembly. Under said procedure, the first hearing on the proposed district was held before the 
county superintendent who was empowered to hear objections and fix the boundaries. (See 
section 276.5, Code 1950) An appeal from the decision of the county superintendent to the 
county board of education was provided, and the powers of the county board were as follows: 

"The county board of education shall determine such appeal within five days after 
the submission thereof which shall be final as to such boundaries." (Sec. 1, Chap. 
149, Acts of the 38* G.A.) 

In Brooker v. Ludlow, 189 Iowa 760, the power of a county board of education to enlarge 
petitioned-for boundaries under the foregoing section was ruled on by the Supreme Court as 
follows: 

"There is no power,- at least no express power, and we think none is implied,-
under the statute, authorizing the county superintendent or the board to enlarge the 
boundary lines by taking in territory not included in the petition, when the 
residents are not notified, and when they have an opportunity to make objection or 
be heard." (Underscoring ours) 



Thus, under a set of statutory provisions quite similar to those in chapter 275, Code 1954, 
the Supreme Court ruled that a county board of education had no power to enlarge petitioned-for 
boundaries to include territory not included in the petition because the residents on such added 
territory were afforded no notice or opportunity to make objection or be heard. Subsequent to the 
said ruling of the Supreme Court, the 40th General Assembly, Extra Session provided for notice 
to and opportunity by such persons to make objections and be heard. Section 21, Chapter 16, 40 
Ex. G.A. made the following provision: 

"If such boundaries are neither those petitioned for nor those fixed by the county 
superintendent, the hearing shall be adjourned, the notice of such adjourned 
hearing shall be given as for the hearing before the county superintendent, and 
upon the final hearing the board of education shall fix the boundaries or dismiss 
the petition, which shall be final." 

The above provision was carried over and now appears in section 275.15, Code 1954 as 
follows: 

"If such boundaries are neither those petitioned for nor those fixed by the county 
plan, the hearing shall be adjourned and notice for the adjourned hearing shall be 
given in the same manner as hereinabove provided and upon the final hearing the 
board shall fix the boundaries, or dismiss the petition which shall be final." 

Thus, a county board has power to enlarge petitioned-for boundaries, provided proper 
notice is given of the adjourned hearing provided by statute, so that persons affected by the 
charge but who had no objection to the boundaries described in the petition have an opportunity 
to object and be heard, as required by the decision of the Supreme Court in Brooker v. Ludlow, 
supra. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 
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A p r i l 21, 195* 

Mr. W i l l i a m $. S i u r g a s 
Plymouth County A t t o r n e y 
Zk\- Plymouth S t r e e t , 3 . Vi. 
L a t e r e , Iowa 

Dorxr S i r ? 

rtoeeipt ia acknowledged o f your l a t t e r o f A p r i l 16 as f o l i a t i s . 

"Co December 10 , 1957 you a d d r e s s e d an o p i n i o n to $r* 
y»rk .B, S u c h h e l t , F a y e t t e County A t t o r n e y , i n which 
you h e l d , i n t e r a l i a , t h a t undor S e c t i o n 2 7 5 » 6 an « 1ac
t i o n way be h o l d f o r t h s f o r m a t i o n o f a new d i a t r i o i 
b e f o r e c o m p l e t i o n o f this county p l a n , assuming t h a t all 
o t h e r p r o c e d u r e s f o r t h e s p e c i f i c p r o p o s a l hav» been 
completed. 

"How do you r e c o n c i l e t h i s o p i n i o n w i t h S e c t i o n 275*9 
o f tho Code? T h i s s e c t i o n s t a t e s , i n p a r t , t h a t the 
pro v i talons o f S e c t i o n 2??. 1-275.2 s h a l l c o n s t i t u t e a 
mandatory p r o r e q u i s i t * to the e f f a c t u a t i o n o f any p r o 
p o s a l f o r d i s t r i c t boundary change} and, t h a t i t s h a l l 
be th© mandatory duty o f th© County Board, o r j o i n t 
b o a r d s , t o dl^wjl^.s t h e p e t i t i o n i f t h e above p r o v i s i o n s 
a r e not c o m p l i e d w i t h f u l l y . The worda 'above p r o v i 
s i o n s * r e f e r t o Section® 2 ? ? » 1 - 2 7 5 . 5 » do th@y n o t ? 
{ t i haver t h i s * q u e s t i o n pr«sent«d to m& and { w o u l d g r a a t l y 
a p p r e c i a t e your o p i n i o n on t h a f o r e g o i n g * " 

H e c o n c i I i a t i o n o f th® Code S e c t i o n * t o which you r s f e r o c c u r a 
i n th© language o f S o o t i o n 275-5, Coda 19 ? 8 , which p r o v i d t ^ s i n 
p o r t i n a n t p a r t s 

wf?ttttfAna l l,gQfl|B llfflto.pl.llv? fi.rml b\mm m\l,M far i n 

s q c t i o n s 2/5.1 .to. ,27^..f^ Jh.%r-.ftb^T county board o f sqc' 
e d u c a t i o n ahalfr prepare" and approve t a n t a t i ve p l a n s f o r 
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»'3r. i i H i a m f i . S t u r g o s — 2 Mp-ril 2 ! 3 19^; 

r e o r g a n i z a t i o n a f t e r c o n s u l t a t i o n w i t h the boards o f i h o 
v a r i o u s d i s t r i c t s i n the county and t h e a t a t e dapartmant 
o f p u b l i c i n s t r u c t i o n * W i t h i n t e n daya a f t e r tb& county 
board haa approved t h e i r t e n t a t i v e p l a n they s h a l l f i l e 
such p l a n w i t h th® a t a t e department o f p u b l i c i n s t r u c t i o n . 
• • » H (fimph&sio added) 

Tbua, th<3 s t e t u t s p r o v i d e s on it© faca? t h a t taor^c-.n5Ion c3ay 
p r o c e e d p r i o r t o a d o p t i o n o f the* f i n a j p l a n based upon the s t u d i e s 
and s u r v e y s p r o v i d e d i n S e c t i o n s 275*1 to 2?5>.*f. 

I get the d i s t i n c t i m p r e s s i o n froisi your l e t t e r t h a t y o u r i n 
f o r m a t i o n as t o t h e c o n t e n t s o f ny o p i n i o n o f December 10 has bean 
g a i n e d f r o s j oot»e secondary s o u r c e and not from t h e o p i n i o n i t s e l f , 
T a» t h e r e f o r e e n c l o s i n g a the r t s o - f a x copy f o r your f i 1 &. Ths 
o p i n i o n does not say r e o r g a n i s a t i o n may proceed wfrthftut iP^fthr a a 

you seeva t o have been i n f o r m e d , hut r a t h e r s t a t e s , t h a t 'pr o f i r e a y i vo 
r e o r g a n i z a t i o n aay proceed under S e c t i o n 275-6 ^assuming t h a t 
tf.gn i^ 1tIve_ p l a n a c o v e r i n g a l l the a r ^ a o f t h e proposed r e o r g a n i s a t i o n 
foam qaAfl ..aiti f.lM m p f . m ^ J a nxWm 37?•2*" 

In o t h e r words, c o m p l e t i o n o f s t a d i a s , a u r v a y u , and the f i n ^ l 
p l a n f o r the e n t i r e county ra&y bo an o p e r a t i o n r e q u i r i n g a nuwbtjr 
o f y ^ a r s . i n th« meantisfta the- mandatory word * ' s h a l l " i n S e c t i o n 
275*5 r e q u i r e s t h e f i l i n g o f t e n t a t i va p l a n a , in iha f i r s t i n s i a n o o 
•aueh t o m t i t j yq p l a n a as adopted and f i l e d a f t e r c o n s u l t a t i o n w i t h 
tho l o c a l boards and a t r s i s depa/tejeni way c o n s i s t o f n o t h i n g more 
ihan a p l a t o f t h * a g i s t i n g s c h o o l d i s t r i c t s i n th© county. A& rAu-

and s u r v e y s p r o g r e s s , f u r t h e r ' t e n t a t i v e p l e n s «*&y be fi!©d shoe
i n g one o r mora p l a n n e d r e o r g a n i s a t i o n s c o v e r i n g p a r t o f th© c o u n t y , 
bax c o n t i n u i n g t o p i c t u r e t h e s t a t u s quo f o r th© b a l a n c e o f t h e 
c o u n t y , 

T h u s j t h e o p i n i o n i n q u e s t i o n says n o t h i n g wor<s than t h a t r e 
o r g a n i s a t i o n e»ay p r o c e e d under t a n t a t i va p l a n * fac.de .<ana f i l e d undci' 
t h e p r o v i ivione o f S s o t i o n 275*!? and t h a i tho a u t h o r i t y f o r ao p r o 
c e e d i n g i s c o n t a i n e d i n Soot i o n 275* 6 •• S i n c e t h i s amounts t o n o t h i n g 
more tnan the n o t - p a r t i c u l a r l y - s t a r t l i n g a s s e r t i o n t h a t the s t a t u t e s 
aean what they s a y , I f e e l t h e r e i s l i t t l e , i f ':• a n y t h i n g , i n i t to 
r e c o n c i l e . Any o t h e r c o n a i r u o t i o n would afflouni to i m p l i e d r e p e a l o f 
both s e c t i o n s 2 7 5 * 5 and 275*6 and c e r t a i n l y no a u t h o r i t y ne©d be 
c i t e d f o r th« f a m i l i a r r u l e t h a t " i m p l i e d r e p e a l s a r e not f a v o r e d " . 

I t r u a t t h e f o r e g o i n g answers your q u e s t i o n and perhaps &os>s 
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$ r . W i l l lass S i u r g e s — 3 

to unnocoosary l e n g t h i n doin.2? as J I s a l i a v a you would havo 
found t h e o p i n i o n o f Booanbor 10. 1957 a a l f - e x p l a n a t a r y had i t 
be«n shown t o you r a t h e r than i n d i r a c t l y r a p o r t e d to you, as was 
a p p a r o n i l y t h e c a e a . 

Vary t r u l y y o u r s , 

UQNahiJ C.ABELS 
A s s i s t a n t A t t o r n e y Gonera I 

LCAimd 
Erse. 3.kw 9, #93* 



SCHOOL REORGANIZATION: A c o n s o l i d a t e d d i s t r i c t n o t o p e r a t i n g a 
s c h o o l i s n o t a r u r a l i n d e p e n d e n t d i s t r i c t o p s r e t i n ^ a s c h o o l f o r 
p u r p o s e s o f S e c t i o n 2 7 5 - 2 0 , Code 1950. 

Af>ril 7 , 195u 

HonorabIo W i l l i arc H. Harbor 
Honderson 
Sows 

itear Uanator Harbor4 

f t e c o i p t i© acknowledged o f your l e t t e r o f A p r i l I i n which you 
yiubmit the f o l l o w i n g q u o s i i o n a on s c h o o l r e o r g a n i s a t i o n e l e c t i o n s * 

•'The d i s t r i c t t h a t i have i n mind i s i n v o l v e d i n a r--;«* 
o r g a n i s a t i o n i n which a p r o p o s a l i s s o a k i n g a p o r t i o n 
o f ths:j o r i g i n a l d i s t r i c t * Tha i n v o l v e d parent d i s t r i c t 
in r u r a l d i s t r i c t o f c o n s i d e r a b l y o v a r e i ^ h i (fc) auc
t i o n s . T h i s r u r a l d i s t r i c t was forssod snany yu&rs 040,, 
i o n ^ b e f o r e t h o p r o s s n t laws wore thought o f . They 
o p e r a t e d t h r e e ( 3 ) r u r & l s c h o o l s , through tho e i g h t h 
4*r»def f o r raeny y o a r a . t t e v o r a l y n e r s a&o thoy c l o s s d 
the a c h o o H but c o n t i n u e d f u n c t i o n i n g s s an o r g a n i s e d 
o i o t r i o t f o r tho purposo o f h a n d i n g e d u c a t i o n a l •.tiotterti-
a© r e g a r d 3 s a n d i n g s t u d e n t s to o t h e r urb@n s c h o o l s , -H 
tho tim«3 o f o r ^ a n i a i n ^ t h i s d i s t r i c t thoy asaumod th-.-,? 
nam*5 of. a C o n s o l i d a t e d D i s t r i c t n ot a h u r a l Independent 
D i r . t r i o i . 

'"Th'i p o i n t i n q u e s t i o n i & t h i s * *.Yi VI t h i s d i s t r i c t q u a l 
i f y f o r v o t i n g e l i g i b i l i t y t o a l l o w tho p o r t i o n o f t h e i r 
d i s t r i c t to le&vo i n f a v o r o f a n o t h e r r o o r ^ n i r a t i o n p r o 
p o s a l i n a ccordance w i t h Code S e c t i o n 275»SO amenuod 
by ihij 5 7 t h G a n o r o l Assembly? Can t h i s J u r ? l C o n s o l i 
d a t e d i ; i s t r i c t be c o n s t r u e d as a S u r a l independent D i s 
t r i c t ' * A H o does the f a c t t h a t thoy o p e r a t e d s c h o o l s 
l o n ^ boforts tho o f f o c t i v o date o f t h a a c t f u l f i l l t h a t 
p o r t i o n s t a t i n g - - ' o r a r u r a l independent s c h o o l d i s t r i c t 
o f e i ^ h t (o) a o c t i o n c o r mora o p & r o t i n ^ a s c h o o l forsticj 
p r i o r to th© a f f a c t j v s date o f t h i c a o t . — 



Ho no r a b 1 e i 11 i am H. H a r bo r - - 2 Apr j 1 

In answer t h o r o t o you a r o a d v i s e d t h a t a " C o n s o l i d a t e d " s c h o o l 
d i s t r i c t i s not an "Indspendont" s c h o o l d i s t r i c t w i t h i n tho w a n i n g 
o f the s t a t u t e s . S»e© Cook v.f Cons. Sqh^ D j i s ^ . f 2**0 |ewa 3b 
M. W. 2<d 26^. T h i s would p r e c l u d e e l i g i b i l i t y o f por&ons r e - i d i n ^ 
o u t r i d e t ho propooad rao r g & nistation b o u n d a r i e s but w i t h i n tho ®f* 
fwctod c o n s o l i d a t e d d i s t r i c t frotn v o t i n g i n tho s i t u a t i o n you o o o c r i ! 3 s . 
The f2'ct s t a t e d i n your 1'est t a r t h a t ouch d i s t r i c t i s not p r e s e n t l y 
} * o p ' j r a t i n j / " a s c h o o l would l i k e w i s e pr.ucludo such e l i g i b i l i t y i n tho 
example d e s c r i b e d i n your l o t t a r . 

Very t r u l y your-i;, 

LCA s sad 

LEONARD C. ADEU 
A s s i s t a n t A t t o r n e y S o n a r a l 



SCHOOL REORGANIZATION: Under S e c t i o n 27^*5, Code 1950, q u e s t i o n s p e r 
t a i n i n g t o t h e v a l i d i t y o f t h e o r g a n i z a t i o n o f a s c h o o l d i s t r i c t become 
moot upon t h e r u n i n g o f t h e p e r i o d o f l i m i t a t i o n s t h e r e i n p r e s c r i b e d . 

A p r i l 9, 19% 

Honorable haymond fr. S i l l o s p i o 
Doster 
Iowa 

2oo.r S e n a t o r G i i l e s p i o t 

ftuceipt i s acknowledged o f your l o t t a r o f S p r l l 7 so f o l l o w s 2 
, f| would l i k e t o havo an . o p i n i o n o f your o f f i c e , r e l a 
t i v e t o the f o l l o w i n g w a t t o r : 

"early i n tho s p r i n g o f 1957 j the Cosey and A d a i r S c h o o l 
& i s t r i o t s , w i t h tho a p p r o v a l o f t h o County Ooarow o f 
E d u c a t i o n o f .$.d<sir and Q u t h r i o C o u n t i e s , c i r c u l a t e d c 
p e t i t i o n t o fnor^s o r c o n e o l i date the two d i s t r i c t s . Tho 
p e t i t i o n was s u f f i c i e n t * but not f i l o d p r i o r t o 
'5ay 3 , i y ! J 7 s tho e f f o c t i v« date o f Chop t o r 12?, Lawc o f 
tho F i f t y - s e v e n t h S ^ n e r a l Aasambly. Tho v o t i n g \m<3 a f 
t e r w a r d s p r o p e r l y h a l d and tho p l a n e c o r r i o d n a a r l y 
unanimously* 
MTho q u e s t i o n i n v o l v e d i s wbaiber the p r o c e d u r e s t c r t o d 
i n &ood f a i t h undor th«- p r o v i s i o n s o f th© o l d law, and 
tho p e t i t i o n not b o i n ^ f i l e d p r i o r to tfey J , 1957, when 
Chapter lk9. took o f f a c t r o p o a l i n g t h a o l d law, would ba 
l o g a l , t a k i n g i n t o c o n s i d e r a t i o n tho s a v i n g c l a u s e i n 
Chapter ldi9o 

"I'm a n c l o a i n ^ a copy o f tho p e t i t i o n , which I do not 
t h i n k would bo qu»aiion©d 5 and r.lao a copy f o r your c o n 
v e n i e n c e o f fi I c t t o r frora tho f i r r a o f Chapman and Cut 1or, 
C h i c a g o , I l l i n o i s . . 

\ hova examined t h o tsncloauras t o your l e t t e r end noted w i t h 
con~;i d o r a b i o i n t e r e s t t h e r e a s o n i n g and a u t h o r i t i a o s o t f o r t h i n 
tho l a t i o r o f tho Chicago law f i r m . Tho main q u e s t i o n s r a i a o d 
t h e r e i n appear to be t h o ocopa o f tho phrase " r e o r g a n i s a t i o n p r o 
pose,!'* as uaod i n tho " o e v i n g c l a u c o " i n Chapter li?j9 *.eta o f the 
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F j f t y - G Q v o n t h Qonoral flasefiibly, and tho a p p l i c a b i l i t y o f S e c t i o n 
< * . l ( l ) , Cod© o f Iowa, to t w o - d i s t r i c t r a o r g a n i z o t i o n e commenced 
p r i o r to tho e f f e c t i v e data o f t h e r o p o a l o f S e c t i o n 275*10, Coda 
I95li-. Vour l a t t e r s t a t e s the p e t i t i o n w©s f i l e d n f t s r ."Jay 3 f . 125? . 
the o n c l o o u r e s i n d i c a t e i t was f i l e d on or p r i o r to ?Jay 3? but t h a t 
t h a ba 1 rmco o f , t h a or,p-c.a4urq was not completed u n t i l aft«r -tfoy j . 
A l t h o u g h i t i s q u e s t i o n a b l a whether H m e r g s r " o f two ach o o l d i s t r i c t s 
unoar s e c t i o n 275.lt">, Co'd© 1951** i s c\ "procoedin£u" w i t h i n th© 
t e c h n i c a l moaning o f t h a t ts-rsj as us<ad i n S o c t i o n ^ o l O ) , i t appear?, 
q u i t a l i k a l y t h a i i t would bo h*sld to bo w i t h i n the snaanin^ o f the 
phraao " r i a n t which ha> a c c r u e d " , as used i n n a i d o o c t i o n , i n view 
Of tho h o l d i n g i n pr g n t v. H a r r i s . 85 M.W. 2d 2 6 l . 

Mdwavar. fact© o f g r o a t a r s i g n i f i c a n c e appear frora your l a t t e r . 
Frora t h o , f a c t t h a t tho p e t i t i o n i n q u e s t i o n was f i l e d on or about 
#ay J» 1957* I daduea t h a t th® e l e c t i o n which r e s u l t e d i n t h * H r a -
o r g a n i s a t i o n " o r "morgor" rait at hava boon h e l d p r i o r t o d u l y 1, IS 57* 
I a l 0 0 assume t b $ t tho v a r l o u a f i 1 i n g a r e q u i r e d by law e v i d e n c i n g t h e 
result© o f such e l e c t i o n word d u l y made. I f t h i o be tho c a s e , Soc
t i o n 27 lH5, Cods 195S ( 5 6 t h G.*M <5h. 135» §2) d i a p o s a a o f t h e p r o b 
lem s t a t e d i n your l o t t a r . I t p r o v i d e s as f o l l o w s * 

" A c t i o n t o t e s t r o o r g a n i z a t i o n . a c t i o n s h a l l bo 
brought q u e s t i o n i n g the l e g a l i t y o f the o r g a n i s a t i o n , 
r e o r g a n i s a t i o n , a n l a r & m o n i , o r chan&a i n tho bound-
a r i a s o f any s c h o o l c o r p o r a t i o n i n t h i o a t a t a u n i o a s 
brought w i t h i n s i x months a f t e r tho d a t a o f t h e f i l i n g 
o f a a i d w r i t t a n d e s c r i p t i o n i n tho o f f i c e o f a a i d 
c o u n t y a u d i t o r o r county a u d i t o r s . " 

Your ! s t t a r doos? not i n d i c a t e e x i s t o n c a o f any a c t i o n ponding 
b s f o r a t h o c o u r t s c h a l l e n g i n g tho v a l i d i t y o f th» d i s t r i c t i n q u e e -
i i o n . I f nona e x i s t s , than undar tho t o rata-of S o c t i o n 2?h.$9 3upr© 9 

npno can bo brought. Sao U H « 6<?*HK n9l6fkMi&U ^uMlUy^Ti , ^ 
2kk Iowa 1269, 5& N.». 2d 3 W » S i n c e the p r o v i s i o n s o f S e c t i o n 27*. 5 
appear aa p a r t o f t h e s c h o o l law, i t appaars t o ba a s t a t u t e o f l i m i 
t a t i o n s o f t h e typo o p e r a t i n g as n r u l e o f eubctanco a s wol1 as a 
r u l o o f p r o c e d u r e . In view o f tho foregoing,, any q u a e t i o n a which 
mijjht hava e x i s t e d as to t h o v a l i d i t y o f t h a o r g a n i z a t i o n o f tho c a i u 
d i s t r i c t have beoorao moot w i t h tho passage o f titns and 1 t u o r ^ - n i s c -
t i o n roust bo p'raaursod' v a l i d f o r a l t p u r p o s o s . 

Very t r u l y y o u r s j 

LCf* sad 

U0K*R£ C. AS£LS 
A G s i s t e n t a t t o r n e y G o n a r a l 
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SCHOOL RcORGANIZATION: Cont i n u a t i on o f S u p e r i n t e n d a n t 1 s c o n t r a c t 
u n d e r S e c t i o n 275-33} Code o f Iowa, 1953. 

A p r i l 10, l?% 

fvlr. dack H. B o d a l l 
D i c k i n s o n County A t t o r n e y 
S p i r i t Lake-, lows 

ISoar birt 

Pt'oeoipt i s acknowledged o f your i o t t o r o f A p r i l 7 as f o l l o w o s 

" I r o s p o c t f u l i y r o q u o s t your o p i n i o n on tho f o l l o w i n g ques
t i o n a 

"Tho S p i r i t Lako C o n a o l i d a t e d Independent S c h o o l D i s t r i c t 
h o l d a c o n t r a c t w i t h i t a o u p o r i n t o n d o n t o f s c h o o l s , which 
c o n t r a c t wan a t h r c e - y o a r c o n t r a c t . In d u l y o f V-)37 ihxi 
s c h o o l d i s t r i c t waa j o i n e d w i t h f o u r o t h e r s c h o o l d i striate-, 
i n t o th© S p i r i t t a k e Community School D i s t r i c t . The Super
i n t e n d e n t o f tho S p i r i t Lake C o n s o l i d a t e d Independent 
Sc h o o l D i s t r i c t c o n t i n u e d to s e r v e as S u p e r i n t e n d e n t o f the 
S p i r i t Lake Community School B i o t r i c t under th© o r . i ^ i n r . l 
c a n t r o c t frosa d u l y , 1957 to tho prooont d a t o . 

" S o c t i o n 275*33 s t s t a e 'The torrau o f ssinploywont o f i i u p o r -
t n t o n d e n t s , p r i n c i p a l s , ond t o e c h o r o , f o r ony c u r r o n t 
s c h o o l y e ar c b a l l not oo a f f e c t e d by t h e f o r r a a t i o n o f a 
now d i s t r i c t . * 

"Tho Sonrd o f D i r e c t o r s o f tho S p i r i t Lako Community School 
D i s t r i c t h«va aokod whothor or not the above mentioned 
superintandemt haa a c o n t i n u e d c o n t r a c t w i t h t h o S p i r i t Lako 
Community S c h o o l D i s t r i c t a f t o r t h o c l o s a o f tho p r e s a o t 
s c h o o l y e a r . Gy m y o f c l a r i f i c o t i o n , I Kighi p o i n t out 
t h a t tho s u p e r i n t e n d e n t aorvod ono yo&r under h i e t h r e a - y s a r 
c o n t r a c t w i t h t h a S p i r i t Lako C o n s o l i d a t e d Independent School 
D i s t r i c t end has aorvod s i n c e t i u l y , 1957, under t h a t ap.mo 
c o n t r a c t w i t h th© S p i r i t Lako Gotnraunity School D i s t r i c t w i t h 
out any a c t i o n b o i n a t a k e n on tho p a r t o f t h e Ooerd o f D i 
r e c t o r s o f t h e S p i r i t Lako Community School D i s t r i c t i n c o n 
n e c t i o n w i t h sc*id c o n t r a c t . 



#r. J a c k ?i. B e d e l l — 2 A p r i l 10, 1956 

n5iy q u e s t i o n i s p r i m a r i l y whether o r not f a c t i o n 275»3k3 
which wao f o r m e r l y S e c t i o n 2 7***il and which l a w was i n 
of f a c t a t t h e iim& o f t h e s i g n i n g o f t h e o r i g i n a l oon«? 
t r a d t doea i n f a c t t e r m i n a t e t h e t h r e e - y e a r conir'aot 
w i t h t h e p r e d e c e s s o r s c h o o l d i s t r i c t whloh #as t h o S p i r i t 
Lake C o n s o l i d a t e d Independent School D i s t r i c t j a f t e r th© 
t e r m i n a t i o n o f t h e p r e s e n t o r c u r r e n t a c h o o l y e a r w i t h 
t h o newly r e o r g a n i s e d ~ p i f . i t t a k e Community S c h o o l D i s t r i c t , " 

Tho a u t h o r i t y under which t h e board Of d i r e c t o r s o f a s c h o o l 
d i s t r i c t may e n t e r i n t o a t h r e e - y e a r c o n t r a c t w i t h a o u p e r i n t a n d e n t 
l a c o n t a i n e d i n Soot i o n 279-1** «T t h a Coda which p r o v i d e s ad f o l l o w s * 

MStiporin4«ndant«^or». Tho board o f d i r o c t o r a o f any i n 
dependent, s c h o o l d i a i r l o t o r s c h o o l townanip where t h e r e 
i s a toswiahip h i g h s c h o o l s h a l l h a v e p o w e r t o employ a 
©up©rinian#»nt or s c h o p l a f o r one y e a r . A f t e r s e r v i n g a t 
l e a s t say en months, Ha taay bo ©oployed f o r a term o f not 
t o exceed t H r o a y e a r s , but such r e - e l o c t i o n o r re-©raploy-
siont s h a l l n o t be p r i o r t o t h e o r g a n i s a t i o n o f the board 
o f t h o yoar d u r i n g which an e x i s t i n g c o n t r a c t expires* 
Ha s h a l l b« th# e x e c u t i v e o f f i c e r o f t h o board and hava 
such po'«a.ra and d u t i e s asa may be p r o s c r i b e d by r u l e s 
a dopted by t h e board o r by law* Boards o f d i r o c t o r a way 
j o i n t l y e x e r c i ae t h o powors c o n f e r r e d by t h i s s e c t i o n . " 

A c c o r d i n g t o t h e f a c t s a t o t e d i n your l e t t e r , t h o board o f d i 
r e c t o r s o f a d o r t & i h s c h o o l d i s t r i c t e a t o r e d i n t o a t h r e e - y e a r c o n 
t r a c t w i t h a s u p e r i n t e n d e n t . A f t o r tho s a i d s u p e r i n t e n d e n t had serv&ci 
ono y s n r und«r such c o n t r a c t t h e s c h o o l d i s t r i c t w i t h «hich ho had 
c o n t r a c t e d t o s t and t h e t e r r i t o r y i t had f o r m e r l y oerved 
beecirtie p a r t o f a now s c h o o l d i s & t r i o t under t h o p r e v i s i o n s o f Chapter 
275 o f t h o Coda. However, t h o contra©1 i n q u a a t i o n m& not a don* 
t r a c t t o s e r v e a& s u p e r i n t e n d e n t o f tho now c o r p o r a t i o n nor was th© 
now c o r p o r a t i o n a p a r t y t o t h e c o n t r a c t , Tho p o s i t i o n which th© s a i d 
s u p e r i n t o n d o n t had c o n t r a c t e d t o f i l l c eased t o e x i s t on th© dat e t h a t 
t h a o l d c o r p o r a t i o n c e a s e d to e x i s t * Tha o f f i c o o f s u p e r i n t e n d e n t o f 
tho c o n s o l i dafod d i s t r i c t »as a b o l i s h e d by o p e r a t i o n o f law. 

To e l a b o r a t e , s i n c e no p r i v i t y o f ©ontraci e x i s t e d between t h e 
u u p a r i n t o n d a n t tn q u e s t i o n end t h e new community d i s t r i c t , i t would 
seam to l o g i c a l l y f o l l o w t h a t s a i d s u p e r i n t e n d e n t had no c l a i m t o eny 
r i g h t o f employment i n a s i m i l a r c a p a c i t y by t h a new d i s t r i c t by v i r 
t u e o f h i s employment by t h a o l d d i e t r i c t u n l e s s such r i ^ h t b e c o n 
f e r r e d by s t a t u t e . O r d i n a r i l y , r i g h t t o p u b l i c employment, even i n a 
p o s i t i o n p r o t e c t e d by C i v i l S e r v i c e t e r m i n a t e s when tho p o s i t i o n h e l d 
i s a b o l i s h e d . Soo Wood v. L o v e l e s s . Iowa 919, 5& 2d $6b and 
cas«s c i t o d t h e r e i n * I f such be t r u e o f a p o s i t i o n p r o t e c t e d by C i v i l 
S e r v i c e , i t raust be truxj t o an even g r e a t e r degree o f a p o s i t i o n not 
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p r o t e c t e d by C i v i l S e r v i c e , l i 3 e e . n 0 quit© o b v i o u s t h a i when a 
uchoo i c o r p o r a t i o n ©aaaes i o a x i a l , a l l p o s i t i o n s o f employment 
uncNar such o e r p o i r a i i o n i p s o f a c t o a r e a b o l i a h e d by o p e r a t i o n o f lew, 

Tbua, t h a problem »|th which you a r e c o n f r o n t e d i s e a s i l y d i s 
posed p f u n l e a e t h e p r o v i s i o n s o f S e c t i o n 27?«33* I n which your l o i 
t e r r e f e r s , irapoae an ©betaela* I t provide© ao f o l l o w e d 

" C o n t r a c t s not affe«tod* The .te.rat» o f omployia&nt o f 
auperiritendaanltf, p r i n c i p a l ^ , and i e a c h o r o , f o r any c u r 
r e n t a c h o o i y e a r s h a l l n o t be a f f e c t e d by t h e f o r m a t i o n 
o f t h e no* d i s t r i c t . t t 

R e f e r e n c e %&. A n n o t a t i o n s e o n t a i n e d i n b o t h t h e A n n o t a t i o n s to 
Code o f Iowa and i n th e Iteat P u b l i s h i n g Onapany*© 1. C. A. f a i l s 
t o r e v e a l eny d e c i s i o n o f our Supreme Court o r p r i o r s t a f f o p i n i o n 
o f t h i s o f f i c e c o n s t r u i n g e i t h e r S e c t i o n £?5>.33 o f the c u r r a n t code 
o r i t s i d e n t i c a l p r e t i e c e a a o r which appeared aa S a n l t o n 27*** 31' In 
the 1950 and p r i o r codea and prior t o t h a i under v a r i o u s s e c t i o n 
numbers se t f o r t h i n t h e h i s t o r i c a l a n a l y s i s f o l l o w i n g t h e t e x t o f 
the p r o v i s i o n a p p e a r i n g i n th© c u r r o n t code. 

Under west f a c t s i t u a t i o n s n e c e s s i t a t i n g a p p l i c a t i o n o f Sec
t i o n 275*3i» s u p r a t t h e w a n i n g o f t h a word " c u r r e n t * would p r o v i d e 
a voiKfctioue and troublasoiRi& problem. Th© s c h o o l y e a r runs from 
d u l y 1 t o dune 30* D i s t r i c t s ^formed" under Chapter 275 became e f 
f e c t i v e on d u l y i» C o n t r a c t s w i t h t e a c h e r s and .superintendents er-s 
o r d i n a r i l y «ado i n A p r i l but f o r the " e n s u i n g " r a t h e r than " c u r r e n t " 
s c h o o l y e a r * A l t h o u g h t h e ndw d i e t r i c t become& " e f f e c t i v e " on 
d u l y 1, a l l o f t h e p r o c e d u r a l s t e p s i n c i d e n t t o i t s " f o r t o a i i o n * ttiusi 
t a k e p l a c e p r i o r t o J u l y 1* Thus, the problem a r i s e s as to what 
r e f e r e n c e p o i n t i n ©hronology one must use i n d e t e r m i n i n g whether 
the word C u r r e n t * * a p p l i e s %& the s c h o o l y e a r e n d i n g dun© 30 o f a 
g i v e n c a l e n d e r y&mr ©r J u l y 1 o f th e sjamo c a l e n d a r y e a r , l i c o u l d 
be p l a u s i b l y argued t h a t the w f p r ^ a i l o n , , took p l a c e i n the. s c h o o l 
y e a r e n d i n g dune 30 a l t h o u g h t h e en# p r o d u c t o f «uoh f o r m a t i o n d i d 
not became o f f e c - t i v e u n t i l J u l y 1. 

Whichever y e a r be c o n s i d e r e d ^ c u r r e n t * * , one t h i n g appears c l e a r * 
I t i s t h a t S e c t i o n 275.33 a p p l i e a o n l y t o t h e w o u r r e n t M y e a r . Tho 
e x p r e s s p r o v i s i o n t h a t t h e " f e r e l a t i o n * has no e f f e c t upon c o n t r a c t s 
" f o r any c u r r e n t s c h o o l y e a r " i m p l i e s t h a t t h e ^ f o r m a t i o n " does e f 
f e c t auch c o n t r a c t a w i t h r e s p e c t t o y e a r e subsequent t o t h e " c u r 
r e n t " y e a r * ' M n o l u s i o u n i u s e a t e x c l u e i o a l t e r i u o " . The manner i n 
which " f o r m a t i o n * 1 a f f e c t s c o n t r a c t s f o r auch subsequent y e a r s would, 
o f c o u r s e , be the aaiae manner t h a t a b o l i s h i n g a p o s i t i o n g e n e r a l l y 
a f f e c t s such p o s i t i o n aa h e r e i n a b o v e d l s c u a e a d . 

S i r i c a tho f a c t n o f your l e t t e r a r e t h a t t h e s u p e r i n i o n d e n i i n 
q u o a t i o n h r s b«ea p e r m i t t e d t o c o n t i n u e t o se r v o as s u p e r i n t e n d e n t 

http://3ee.n0


•3r* Uacfc M. ?3©deli — A p r i l 10, 1>36 

f o r one y e a r beyond t h o e f f e c t i v e d a t a o f t h e new d i s t r i c t obviate-
n e o f c a a i i y f o r r e s o l v i n g t h e apparent a m b i g u i t y s u r r o u n d i n g t h e us-3 
o f the «ard " c u r r e n t * . Of t h e p o s s i b l e construction© o f t h a t *sord 9 

t h e f a v o r a b l e to t h e s u p e r i n t e n d e n t v w j j I d p e r m i t him o n l y one 
year o f employment beyond t h e e f f e c t i v e d a t e o f t h e new d i e t r i c t . 
In o t h e r «arde, i t c o u l d d e l a y t h e a u t o m a t i d a b o l i t i o n o f h i a p o o l -
t i o n by v i r t u e o f t h e c e s s a t i o n o f c a t s t a n c e o f h i s employer f o r 
o n l y one yt#ar, t h e " c u r r e n t " y e a r . 

} am, t h e r e f o r e , o f the o p i n i o n t h a t any Qiaployraent r i g h t s o f 
t h « s u p e r i n t e n d e n t i n q u e s t i o n i n t h e s a i d new d i e t r i c t which way 
ewi s i i n the c i r c u m s t a n c e d you d e s c r i b e under t h e pro v i s i o n s o f 
S e c t i o n 275*33* t e r m i n a t e ao o f dune 30, 1958, i n the absence o f 
a new e o n t r a e t between 3a|d s u p e r i n t e n d e n t and i b e new board. 

Very t r u l y y a u r o , 

L C M m d 
A s s i s t a n t A t t o r n e y G e n e r a l 



March 28, 1958 

Ur. E a r l E. Hoover 
Clay County Attorney 
R e d f l 9 l d B u i l d i n g 
Spencer, Iowa 
Dear S i n 

R e c e i p t i s acknewladgso" of your l e t t e r of Sarch 20 a s f o l l o w s 
«| r e s p e c t f u l l y request an o p i n i o n upon the f o l l o w i n g 
questions 
"Hay a designating school d i s t r i c t pay t r a n s p o r t a t i o n 
expense to parents for t r a n s p o r t i n g t h e i r c h i l d r e n to 
a designated school when s a i d designated school operates 
a school bus past the farm of the parents? 
" I t would seem to me t h a t t h i s s i t u a t i o n would be covered 
by Section 285*1, subsection 6, o f the 199+ Code of Iowa, 
as amended by the Acta o f the 55th General Assembly, which 
reads as f o l l o w s ! 
"•Whan tha school designated f o r attendance of p u p i l s i s 
engaged i n the t r a n s p o r t a t i o n of p u p i l s * the sending or 
d e s i g n a t i n g school s h a l l us* these f a c i l i t i e s and pay the 
pro r a t a cost of t r a n s p o r t a t i o n , sxoept that a d i s t r i c t 
sending p u p i l s to another school nay make other arrange
ments whan I t can bs shown that such arrangements w i l l be 
mora e f f i c i e n t and economical than to use f a c i l i t i e s o f 
tha r e c e i v i n g s c h o o l , p r o v i d i n g such arrangementa are ap
proved by the County Board o f Education.* 

"As a matter of f a c t , tha designated school operates a 
school bus d i r e c t l y past ths f a r * of the parents o f t h i s 
c h i l d , and yet the l o c a l township school board continues 
to pay milaag* to tha parents f o r b r i n g i n g the c h i l d to 
school. The other c h i l d r e n i n the neighborhood use the 
school bus.*1 



Mr* E a r l £. Hoovor — 2 March 28, 1958 

I c o n c u r i n your view that tho mandatory language ttaha^ 
u i i t h e s e f a c i l i t i e s " appearing in tho s t a t u t e quoted i n y o u r l e t 
ter i s c o n t r o l l i n g i n t h o c i r c u m s t a n c e s d e s c r i b e d i n your letter in 
tho absence of * showing that t h o rasthod o f t r a n s p o r t a t i o n employed 
i t B w e r a e f f i c i e n t and e c o n o m i c a l " than the a v a i l a b l e bus t r a n s p o r t * * 
t i o n * 

Very t r u l y y o u r s , 

LEQHAfty C. A0ELS 
A s s i s t a n t a t t o r n e y G e n e r a l 

iCAimd 



HEADNOTE: Secondary r n a r t s — c i t i e s and towns ca.n maintain and 
c o n t r o l t h e i r own bridge l e v i e s . A l l bridges i n c i t i e s and towns 
of l e s s than 8,000 population can be constructed and maintained 
from the secondary road fund. 

Ames, Iowa 

Ajdril 1 7 , 1 9 5 8 

Mr. Howard M. Hemley 
Jones County Attorney 
Anainosa, Iowa 

Re: Secondary road, fund—bridges 

Dear Mr. Remley: 

lour l e t t e r of A p r i l 7 , 1933 In which you ask the following 
questions! 

•1. Does Chapter 1 3 9 , Section >*, paragraph 3 of 
the Acts of the 5 7 t h General Assembly permit tho Board 
of Supervisors to use the Secondary Soad Fund f o r tho 
purpose of construction and maintenance of bridges i n 
c i t i e s and towns having a population of 8 ,009,or l e s s * 
i f bridges are, not on secondary roads? 

• ' 
2. In the above described paragraph 3 of s a i d 
Chapter 139# Section 4, does the phrase, 'which lead to 
state parks* apply to the construction and maintenance 
of bridges as f i r s t r e f e r r e d to i n s a i d paragraph? 

3. What acts constitute, or what t e s t s , or t e s t , 
determine • c i t i e s and towns which control t h e i r own bridge 
l e v i e s 1 within the meaning of the exception contained i n 
Chapter 139. Section 2, paragraph X of the Acts of the 
57th General Assembly authorizing a levy not to exceed 
2* m i l l s ? (See Op. Atty. Gen. 1932, p. 88)." 

has;> been r e f e r r e d to me. 

The answer to your f i r s t question, i n reference to Seotion 309»9» 
sul. -auction 3, of the 1958 Code of Iowa, i s i n the a f f i r m a t i v e . 
I t is our opinion that the secondary read fund may be used f o r the 
construction and maintenance of bridges i n c i t i e s and towns having 
a population of 8,000 or l e s s even though the bridges are not 
located on secondary road extensions* This seotion i s very d e f i n i t e 
on t h i s point. 

In answer to your second question, the phrase, *which lead to state 
parks" refers to roads within incorporated towns of l e s s than 400 

S8 - V - 3 i > ~ 



Mr. Howard K. Remley 
A p r i l 1 7 , 1958 
page 2 

population, Sinoe a l l bridges i n c i t i e s and towns of leas than 
8,000 population may be constructed and maintained by the secondary 
road fund,'this question i s rendered moot. 

With reference to your t h i r d question, Section ^ 0 7 . 7(8) of the 1958 
Code i s the statutory authority that gives incorporated c i t i e s and 
towns the power to make and to control t h e i r own bridge l e v i e s . 
You are referred to GAG 1953» page 5 0 which t h i s same question 
was decided, the only change being that former sections 309.6 and 
309.11 of the 1950 Code are now consolidated and appear i n 
Section 3 0 9 . 7 of the 1958 Code. A l l incorporated c i t i e s and 
towns have the power to control t h e i r own bridge l e v i e s , but 
whether they do so or not i s , of course, a question of f a c t . 

I hope that t h i s w i l l s a t i s f a c t o r i l y answer your i n q u i r i e s . 

Xoure very t r u l y , 

John L. McKinney 
General Counsel f o r 
Iowa State Highway Commission 

C. J . Lyman 
Special Assistant attorney General 
f o r Iowa State Highway Commission 

JLM:js 



Ames, Iowa 

A p r i l 9, 1953 

Mr. Martin D. L e i r 
Scott County Attorney 
Davenport, Iowa 

Be: School road—independent school d i s t r i c t 
Fairview #1, Scott County, Iowa ( u n o f f i c i a l opinion) 

HIGHWAYS—Public highway ri g h t of way obtained at expense of a 
school d i s t r i c t under Section 278.1(6) of the present Iowa Code and 
i t s derivations reverts upon formal abandonment to the t r a c t from 
which i t was taken. 

Dear S i r : 

You hav& requested an opinion based on the following f a c t s : 
Certain land was conveyed by warranty deed to a school d i s t r i c t 
to be used as a public road. Such transaction took place on 
October 13, 1903. Such conveyance together with others created 

( a 40 f t . road to a school s i t e . Subsequent thereto on Way 24, 
1941 on p e t i t i o n of adjoining owners, the County Supervisors 
widened t h i s road to 66 f t . The school d i s t r i c t had no part i n 
t h i s widening. 

You put the following questions; 

"1. When land i s thus acquired by warranty deed, does 
i t become 'school property' of such nature that i f the 
road i s ever abandoned that the adjoining property 
owners must pay the o r i g i n a l cost to the school d i s t r i c t 
to recover the same from t h e i r farms?* 

"2. Is i t an 'easement' t i t l e to which upon abandonment 
would automatically revert to the adjoining owners from 
whose t r a c t s the land was taken without cost to the 
owner?" 

The answers are: 1. Ko, 2. Yes. 

Pertinent Code sections or excerpts therefrom are: 

297.1—Location. The Board of each school corporation 
may f i x the s i t e f o r each sohoolhouse which s h a l l be 
upon some public highway already established or 
procured by such Board..• 
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Mr. Martin D. L e i r 
A p r i l 9, 1958 
Page 2 

2 7 8 . 1 —Enumeration. The voters at the regular 
e l e c t i o n s h a l l have power to: ( 6 ) authorize the 
Board to obtain at the expense of the corporation 
roads f o r proper access to Its schoolhouses. 

Prom the language of the above two sections, i t appears that t h e i r 
purpose wa.s to finance the establishment of public highways fo r 
proper access by the public to the sohoolhouses and to oomply with 
the law that school s i t e s should be located upon publio highways. 
Bogaard, et a l vs. Independent School D i s t r i c t of Plainvlew, et a l , 
93 Iowa 2 6 9 j 6 1 NW 8 5 9 ( 1 8 9 5 ) . 

At the time i n question, 1 9 0 3 , there appears to be no authority 
f o r a school d i s t r i c t to acquire r e a l property and hold i t i n fee 
f o r any other purpose than as a school s i t e . Independent School 
D i s t r i c t lot Doads vs. McClure, 1 3 6 Iowa 1 2 2 ; 113 M 55b ( 1 9 0 7 ) 

Generally statutes should not be interpreted to convey any more 
power than i s necessary to achieve t h e i r purpose. There i s no 
inference i n the statutes that the l e g i s l a t u r e intended to give 
the power to school d i s t r i c t s to acquire a fee simple t i t l e as e 
part of obtaining these public highways. Furthermore, t h i s was 
at a time when r u r a l roads were considered to be an easement only. 
The p a r t i c u l a r conveyance i n question interpreted i n the l i g h t of 
the f a c t s and the law should convey an easement only. 

Since th© road must be considered as a secondary road, i t i s under 
the j u r i s d i c t i o n of the Board of Supervisors of Scott County* Mo 
reversion can take place u n t i l there has been a formal abandonment 
on the part of the Scott County Board of Supervisors. Upon such 
abandonment the property i n question should revert to the t r a c t 
from which i t was taken. 

Yours very t r u l y , 

James B. Thomson 
General Counsel f o r 
Iowa State Highway Commission 

C. J . Lyman 
Special Assistant Attorney General 
f o r Iowa State Highway Commission 

J E T j j s 



April 3, 1958 

Mr. George J. Elscheld 
Director of Income Tax Division 
State Tax Commission 
BUILDING 
Dear Mr. Eischeld: 

This is to acknowledge receipt of your interdepartmental communication 
dated March 7, 1958. In this interdepartmental communication you ask the 
following question: 

"Are inheritance tax appraisers fees or special appraisal fees 
for federal estate tax purposes deductible expenses against Income?" 
It Is my understanding that this question refers specifically to the 

deductibility of these items on the Iowa fiduciary Income tax return. 
Section 212 of the U. S. Internal Revenue Code provides as follows: 
"SEC. 212. EXPENSES FOR PRODUCTION OF INCOME. 

" In the case of an individual, there shall be allowed as a deduction 
all the ordinary and necessary expenses paid or incurred during the tax
able year— 

"(1) for the production or collection of income; 
"(2) for the management, conservation, or maintenance of property 

held for the production of Income; or 
"(3) in connection with the determination, collection, or refund of 

any tax." 
Section 642 of the U. S. Internal Revenue Code provides as follows.* 
"SEC. 642. SPECIAL RULES FOR CREDITS AND DEDUCTIONS. 

«****. 

"<g) Disallowance of Double Deductions. — Amounts allowable 
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Mr. George J. Eischeld 
April 3, 1958 

under section 2053 or 2054 as a deduction in computing the taxable 
estate of a decedent shall not be allowed as a deduction In computing 
the taxable income of the estate, unless there Is filed, within the time 
and in the manner and form prescribed by the Secretary or his delegate, 
a statement that the amounts have not been allowed as deductions under 
section 2053 or 2054 and a waiver of the right to have such amounts 
allowed at any time as deductions under section 2053 or 2054. This 
subsection shall not apply with respect to deductions allowed under part 
It (relating to income In respect of decedents).n 

Subsections (1) and (2) of Section 212 provide that expenses paid or 
incurred for the production or collection of Income; or for the management, con
servation, or maintenance of property held for the production of income, are 
deductible in the U. S. Income tax return of an Individual. Pursuant to 
Section 642(g), these items are also allowed as deductions in the U. S. 
fiduciary income tax return so long as they have not been claimed in the U. S. 
estate tax return. Pursuant to Sections 422.5, 422.6 and 422.7, the 

\ income of an estate will be computed In like manner, as the income of an 
individual, for Iowa Income tax purposes. 

In your Interdepartmental communication you refer to appraisal fees. 
Appraisal fees of the Inheritance tax appraisers do not constitute expenditures 
for the production or collection of income; or for the management, conservation, 
or maintenance of property held for the production of income. This will also 
be true of special appraisal fees for federal estate tax purposes. Should the 
appraisal fees be Incurred in connection with the sale of any property, it would 
seem there would be a valid deduction on the U. S. fiduciary income tax return 
and, likewise, deductible on the Iowa fiduciary Income tax return. 

If you have any further questions, please let me know. 
Yours very truly, 

Francis J. Pruss 

FJP:fs 



April 3 , 1958 

hit. William Ounn 
Hardin County Attorney 
Hubbard, Iowa 

Dear M r . Dunn: 

This i s to acknowledge receipt of your letter of March 5 , 1 9 5 8 , 

wherein you ask our opinion on the following question: 

H ' A 1 who Is tha owner of a farm enters into a contract for its 
sale to * B I In August 1 9 5 7 . Tha contract provides for an earnest 
payment of 15% with * A > retaining possession, retaining title and 
paying the real estate taxes which become due January 1 , 1 9 5 S r 

and title and possession to be given to '8* upon his fulfil l ing the 
contract, where he has only paid an earnest money payment, cn 
March 1 , 1 9 5 8 . 

"Question: In view of the fact ' A * Is s t i l l the owner of tha 
real estate, subject only to such a contract and the legal title to the 
same rests in him on January 1 , 1 9 5 8 , is that contract assessable 
against ' A 1 as of January 1 , 1958?" 

In answer to your question, we invite your attention to Opinions of 

the Attorney General, 1 9 2 8 , page 3 7 0 , which provides as follows: 

"May 2 5 , 1 9 2 8 . County Attorney, Clarlnda, lowas We are 
in receipt of your letter under date of May XX, 1 9 2 8 , requesting an 
oplnim of this department on the following question: 

"The owner of a farm on the first day of November, 1 9 2 7 , 
sells on contract said farm to another. The contract provided that 
settlement was to be made March I, 1 9 2 8 , and deed conveying 
same to be delivered to new purchaser at that time. The question 
i s , In whose name the real estate should be assessed January 1 , 
1 9 2 8 , and in whose name the money which the purchaser intends 
to pay for said farm should be assessed. 



M r . William H. Dunn - 2 - Aprll 3 , 1938 

"It would depend upon whether the contact was a contract to 
sel l or a contract of sale. If it was contract of sale the Supreme 
Court has held that the equitable title passes immediately to the 
vendee, under said contract, and that the vendor of said contract 
holds the bare-naked legal title as security for the payment of the 
purchase price. This being the case we are of the opinion that tha 
real estate, in such a case, should be assessed against the vender 
under the contract of sale. 

"However, if the contract was a contract to sell and only the 
deal to be completed March 1 , 1 9 2 8 , then the real estate should be 
assessed against the owner as shown on record January 1 , 1 9 2 8 . 

"Under the contract of sale the assessor shall assess tha 
contract as against the vendor. The contract to s e l l , the vendee 
therein would have to list for assessment purposes the money which 
he Intended to pay as the purchase price of said farm." 

If we can be of further assistance In this matter, please do not hesitate 

to call on us . 

Very truly yours, 

pmm j. ' P i w s s , — 
Special Assistant Attorney General 

FJP:JCP:fs 



April 4 , 195 

M r . Emery t . Goodenberger 
Madison County Attorney 
l^interset, Iowa 

Dear M r . Goodenberger: 

This is to acknowledge receipt of your letter of November 13 , 1 9 5 7 , 

wherein you request our opinion on the following question: 

" X railroad corporation is constructing a new railway line km 
'Aintersat to Earlham. During 1 9 5 7 , but after January 1 , 1 9 5 7 , A 
conveys by warranty deed a strip of land to X railroad company used 
by it for a roadbed. X starts construction on the line in 1 9 5 7 . 

" i s A , an adjacent property owner, assessed for the year 1937 
on ttie land conveyed to X railroad company, or does the State Tax 
Commission assess X railroad corporation for the year 1957?" 

Section 4 3 4 . 1 , Code of iowa, 1 9 5 4 , provides in part as follows: 

"On the second Monday in July of each year, the state tax 
commission shall assess al l the property of each railway corporation 
in the state, excapting the lands, Jots, and other real estate belonging 
thereto not used in the operation of any railway, and excepting railway 
bridges across the Mississippi and Missouri rivers, and excepting grain 
elevators; and for the purpose of making such assessment Its president, 
vice-president, general manager, general superintendent, receiver, or 
such other officer as the state commission may designate, shal l , on cr 
before the first day of Apri l in each year, fumish it a verified state
ment showing in detail for tha year ended December 3 1 next pjecsdinsj: 

Section 4 3 4 . 2 , Code of Iowa, 1 9 5 4 , provides: 

"Each railway or other corporation required by law to report to 
the state tax commission under the provisions of the law as It appears 
in section 4 3 4 . 1 shal l , on or before the first day of A p r i l , 1 9 0 5 , 
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make to the state tax commission a detailed statement showing the 
amount of real estate owned or used by it on December 3 1 , 1 9 0 4 , 
for railway purposes, in each county in the state In which said real 
estate Is situated, including tha right of way, roadbed, bridges, culverts, 
depot grounds, station buildings, yards, section and tool houses, round
houses, machine and repair shops, water tanks, turntables, gravel beds 
and stone quarries, and for a l l other purposes, with the estimated actual 
value thereof, in such manner as may be required by the state tax com
mission." 

Section 4 3 4 . 3 , Code of Iowa, 1 9 5 4 , provides: 

"Only one such detailed statement by any corporation shall be 
necessary, and when received by the state commission it shall become 
the record of railway lands of such corporation, and be deemed as 
annually thereafter reported for valuation and assessment by the stats 
tax commission." 

Section 4 3 4 . 4 , Cede of Iowa, 1954, provides: 

"On or before the first day of Apri l of each subsequent yaar such 
corporation shall in like manner report al l real estate acquired for any of 
the railway purposes above named during tha preceding calendar year; and 
also a list of any real estate, previously reported, disposed of during the 
same period, which disposition shall be noted by the state commission in 
an appropriate column opposite to the description of said tract In the 
original report of the same In the record of railway l a n d . " 

It wil l be noted that tha foregoing statutes require each railroad corporation 

In the state to list with tha Iowa State Tax Commission, for the purpose of assess

ment, only that real property which is owned by each such railroad on tha 31st 

day of December preceding the date of assessment. In light of this fact, it is 

evldant that the tax commission is not required to assess a railroad for property 

acquired by it subsequent to such date, as such transfers would not be within 

the knowledge of the commission. 

In view of the foregoing, it is our opinion that such property must ba 

assessed pursuant to tha provisions of section 4 2 8 . 4 , Code of Iowa, 1 9 5 4 , 



Mr. Emery L . Goodenbergar - 3 - April 4 , 1938 

which provides: 

"Property shall be taxed each year, and personal property shall 
be listed and assessed each year in the name of the owner thereof on 
the first day of January. Real estate shall be listed and valued in 
1 9 3 3 and every four years thereafter, and in each year In which real 
estate is not regularly assessed, the assessor shall l ist and assess 
any real property not included in the previous assessment, and also 
any buildings erected since the previous assessment, with a minute of 
the tract or lot of land whereon the same are situated, and the auditor 
shall thereupon enter the taxable value of such buildings on the tax 
list as a part of the real estate to be taxed; but if such buildings are 
erected by another than tha owner of the real estate, they shall be 
listed and assassed to the owner as personal property, but buildings 
and fixtures erected on real estate held under a lease of longer than 
three years duration shall be assessed as real estate." 

Section 4 3 4 . 2 1 , Code of Iowa, 1 9 5 4 , provides: 

af*Jo real estate used by railway corporations for roadbeds snail 
hs Included in the assessment to individuals of the adjacent property, 
but a l l such real estate shall be the property of such companies for 
the purpose of taxation." 

We do not feel Section 4 3 4 . 2 1 , supra, is in conflict with this opinion, 

however, as it is well settled that under ihe provisions of Section 4 2 8 . 4 , 

supra, real estate is l isted, assessed and taxed, each year, for the period of 

a year, as of the first of January of each year, even though tha actual listing 

and valuation occurs only once in four years. Churchill v . yillersburg Sav. 

Bank, et a l , 2 1 1 Iowa 1 1 6 8 , 235 N . w . 4 8 0 . 

Under tha facts outlined in your letter, tha adjacent property owner was 

in fact the owna* of the property on the first of January of the tax year in 

question. Therefore, it wi l l not be a violation of Section 4 3 4 . 2 1 , supra, 

to assess such property to him for the year the transfer occurred. 

Of course, the burden of the tax wi l l necessarily fal l upon the owner 
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of the property at the time the lien of the tax attaches. 

Yours very truly, 

Special Assistant Attorney General 

F J P s J C P i f s 



April 4 , I ? 52 

Mr. 4ack V,'. Prye 
Floyd County 'Uiorney 
Charles C i t y , Iowa 

Dear Mr . Frys : 

Your letter dated December 17, 1957, addressed to the Attornay 

General of Iowa, has been referred to this office for reply, in your letter 

you ask whether or not an executor or administrator may deduct as a debt from 

moneys and credits, listed pursuant to Chapter 4 2 9 of the Code of Iowa, 

1 9 5 4 , a widow's allowance authorised by th« probate court. 

The following sections of the Code of Iowa, 1 9 5 4 , are pertinent to 

the question: 

"Section 4 2 9 . 4 D e d u c t i o n of d e b t s . In making up 
the amount of moneys and credits, corporation shares or stocks which 
any person Is required to l i s t , to have listed or assessed, including 
actual value of building and loan shares, he wil l be entitled to deduct 
from the actual value thereof the gross amount of ail debts in good 
faith owing by him, and In addition thereto an amount of five thousand 
dol lars . " 

"Section 4 2 9 . 5 G o o d - f a i t h debt r e q u i r e d . Ho 
acknowledgment of indebtedness not founded on actual consignation, 
and no such acknowledgment made for the purpose of being so deducted, 
shall be considered a debt within the intent of section 4 2 9 . 4 , " 

"Section 4 2 9 . 1 0 D e d u c t i o n s to f i d u c i a r y . In listing 
moneys and credits as provided in this chapter, any administrator, 
executor, trustee, or agent shall be entitled to deductions, as prescribed 
in sections 4 2 9 , 4 to 4 2 9 . 9 , inclusive, of debts owing by the legatee, 
devisee, beneficiary, or principal to the same extent as such fund might 

$i -q-Hip 
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be reduced If It were held by such legatee, devisee, beneficiary, or 
principal who may be entitled to the Income on such trust or fiduciary 
fund." 

"Section 6 3 5 . 1 2 A l l o w a n c e to w i d o w a n d c h i l d r e n . 
The court sha l l , if necessary, set off to the widow and children of the 
decedent under fifteen years of age, or to either, sufficient of his 
property, of such kind as Is appropriate, to support them for the period 
of administration but not to exceed twelve months from the time of his 
death, and may, on the petition of the widow or other person interested, 
review such allowance and increase or diminish the same, and make such 
orders in the premises as shall be right and proper." 

Under our statutes if the allowance to the widow for her support during 

the period of administration constitutes a "debt" of the executor or administrator, 

then the same wi l l be deductible to him pursuant to Section 4 2 9 . 4 . 

The cases support the theory that the costs of administration are "debts" 

of the estate, and are "debts" owing by the executor or administrator, 

"Costs connected with the administration of the estate of the 
decedent and other obligations occurred in that connection are 'debts* 
of the estate." Harbeson v . Bell inger, 2 Ohio App. 7 5 (See also 
Personett v . Johnson, 4 0 N . J . Eq 173 ; In re Berry's Estate, 3 1 
111. App. 3 6 5 , 5 3 N . £ . 2 d 1 4 9 ; In re Howald*s Estate, 65 Ohio 
A p p . 1 9 1 , 29 N . E . 2 d 5 7 5 ) . 

It is clear that the allowance to decadent's widow for her support is one of the 

costs of administration, and since the costs of administration are debts, and the 

widow's allowance Is ona of the costs of atfeninistration, the allowance w i l l also 

be a "debt" against the estate, and deductible as such from the gross moneys 

and credits of the estate* 

"The allowance to a widow and minor cbil<fcen is a debt of the 
estate * * * * » Watts v . Watts* 38 Ohio St* 4 3 0 . 

"Widow's year's allowance * * * held 'debt' and 'preferred 
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c la im' . ' 1 Davidson v . Miners & Mechanics Savings and Trust C o . , 
129 Ohio St . 4 1 8 , 9 8 A . L . R . 1 3 1 8 . 

The limiting provision in Section 4 2 9 . 5 wil l not prevent a widow's 

allowance from qualifying as a debt under this chapter. Section 4 2 9 . 5 

provides that "no acknowledgment of indebtedness not founded on actual con

sideration * * * shall be considered a debt within the intent of Section 

4 2 9 . 4 . " This section refers to acknowledgments of indebtedness, not to tha 

debts themselves. Some debts are evidenced by acknowledgments of indebted

ness, such as promissory notes and mortgages, while other dabts are not 

evidenced by acknowledgments of indebtedness, but are evidenced by something 

else, such as statutes or court orders. Tha law requires that "acknowledgments" 

of Indebtedness must be founded on actual consideration, but does not inquire 

that all debts b<} foundad on actual consideration. A widow's altov/ance Is not 

evidenced by an acknowledgment of indebtedness. However, this debt wil l be 

evidenced by a court order pursuant to Section 6 3 5 . 1 2 , Code of Iowa, 1 9 5 4 , 

which section authorizes the payment of an allowance to the widow. 

It is our opinion that in listing moneys and credits the executor or 

administrator may deduct the widow's allowance as a valid debt. 

Very truly yours, 

fmmfTTrmm: : 
Special Assistant Attorney General 

3AMt.$ k. bftOftte,'Special Counsel, 
Iowa State Tax Commission 
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A p r i l 3 , 

Mr. W i l 1 l a m M. Tucker 
Johnson County A t t o r n e y 
Iowa C i t y , iowa 

tear S i r : 
T h i s w i l l acknowledge r e c e i p t o f yo u r s o f the 29th u l t . 

in w hich you s u b m i t t e d t h e f o l l o w i n g : 

" S e v e r a l problems have a r i s e n In t h i s county 
In c o n n e c t i o n w i t h the l o c a l d o m i c i l e o f t h e 
members o f t h e m i l i t a r y s t a f f s a t t a c h e d t o t h e 
R 0 T C Departments a t t h e S t a t e U n i v e r s i t y of 
iowa. As you a r e , I am s u r e , aware, most o f 
thes e i n d i v i d u a l s a r e t r a n s f e r r e d i n t o t h e i r 

/ p o s i t i o n s by v i r t u e o f m i l i t a r y a u t h o r i t y and, 
! o f c o u r s e , may be removed a t any time by the 

m i l i t a r y department. I t Is my u n d e r s t a n d i n g 
t h a t the S t a t e Tax Commission has always taken 
the p o s i t i o n t h a t t h e s e p e o p l e a r e not s u b j e c t 
t o the s t a t e Income t a x . My I n t e r p r e t a t i o n of 
the Iowa law i n d i c a t e s t h a t i n o r d e r t o c l a i m 
a V e t e r a n ' s Exemption t h a t the c l a i m a n t must be 
a r e s i d e n t o f the S t a t e o f iowa. However, no 
such s p e c i f i c r e q u i r e m e n t i s made i n c o n n e c t i o n 
w i t h the Homestead Tax C r e d i t a l t h o u g h t h e same 
may be i m p l i e d . Most o f t h e m i l i t a r y p e r s o n e l 
m a i n t a i n r e s i d e n c e s In o t h e r s t a t e s and th e y do 
no t vot\e w i t h i n the S t a t e o f Iowa though they 
do own homes her e i n t h i s a r e a . 

"The s p e c i f i c purpose o f t h i s i n q u i r y i s to 
r e q u e s t a f o r m a l o p i n i o n as t o whether o r n o t 
(1) m i l i t a r y p e r s o n n e l o f the above c l a s s who 
own r e s i d e n c e s i n iowa C i t y a r e e l i g i b l e f o r 
V e t e r a n ' s Exemption under the laws o f t h e s t a t e 
o f Iowa; (2) whether o r not such m i l i t a r y p e r 
sonnel who a r e l o c a l p r o p e r t y owners a r e e l i g i 
b l e t o c l a i m the Homestead Tax C r e d i t ? (3) i n 
the event t h a t the answer t o t h e above q u e s t i o n 
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i s i n the a f f i r m a t i v e , whether o r not then 
such persons would a l s o be l i a b l e f o r s t a t e 
income t a x . Thank you k i n d l y f o r your co
o p e r a t i o n . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . 

1. In answer to your q u e s t i o n #1 I a d v i s e t h a t m i l i t a r y 

p e r s o n n e l of the c l a s s mentioned above who own a r e s i d e n c e in 

Iowa C i t y a r e not e l i g i b l e f o r V e t e r a n ' s p r o p e r t y exemption p r o 

v i d e d i n Chapter 427, Code 1958, u n l e s s they be r e s i d e n t s and 

d o m i c i l e d i n the s t a t e . See S e c t i o n 427.5, Code 1958. 

2. In answer t o your q u e s t i o n #2 I am o f the o p i n i o n 

t h a t such m i l i t a r y p e r s o n n e l who a r e l o c a l p r o p e r t y owners a r e 

not e l i g i b l e t o c l a i m Homestead Tax C r e d i t u n l e s s they have a 

d o m i c i l e i n the s t a t e . A c c o r d i n g t o o p i n i o n o f t h i s Department 

a p p e a r i n g i n the Report f o r 1940 a t page 339 i t i s s t a t e d , "We 

a r e o f t h e o p i n i o n t h a t no homestead c r e d i t s h o u l d be a l l o w e d to 

any person who has n o t a l e g a l d o m i c i l e i n t h i s s t a t e r e g a r d l e s s 

o f whether o r not t h e occupancy o f t h e d w e l l i n g c o n t i n u e s f o r 

more than s i x months." 

3. In view o f the f o r e g o i n g answers, answer t o your 

q u e s t i o n #3 i s not r e q u i r e d . 

Very t r u l y y o u r s , 

0S:MKB 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r al 



April 4 , 1958 

Mr. James W. Hudson 
Pocahontas County Attorney 
Pocahontas, Iowa 

Dear Mr. Hudson: 

Your fetter addressed to the Honorable Morman A . Erbe has been 

referred to this office for reply. In your letter you make inquiry as to the 

applicability of Sections 4 4 5 . 4 2 , 4 4 5 . 4 3 and 4 4 5 . 4 4 of the 1934 Code 

of Iowa to the following factual situations: 

" 1 . A resident farmer has a farm sale liquidating al l of his 
farming equipment and livestock. In his sale b i l l he states that he 
intends to quit farming and sometime in the future after his sale to 
move to another state. 

" 2 . A resident farmer has a farm sale completely liquidating 
his machinery and livestock, and it is common knowledge that he 
intends to retire from farming after his sale and move to another state 
In the future. 

w 3 . A resident farmer has a farm sale completely liquidating 
his farm machinery and livestock to another county In Iowa to take 
employment or start a new business. 

" 4 . A resident farmer loses a lease on the farm he is 
operating, and It i s common knowledge that on ft/larch 1st following 
that he intends to remove his farm equipment and livestock to another 
county or to Minnesota to resume farming. 1 1 

You .ask whether or not Section 445.42 applies to any of the above factual 

situations, and whether or not Section 4 4 5 . 4 3 may be applied to the above. 

Your question appears to relate to the proper procedure for the collection of 
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taxes against a resident owner of personal property when that person plans 

to sell the property and move from the state, or take the property with him 

out of the state. 

Section 4 4 5 . 4 2 , Code of iowa, 1954, entitled "Assessment of 

Migratory property of nonresident", provides: 

" A l l personal property, the owner of which i s a nonresident of 
the state, and which property is fay the owner thereof intended for safe 
or consumption at a place, or shipment to a place other than where 
said property is located, shall be assessed In the owner's name, If 
the owner is known, and if the owner i s unknown or uncertain the same 
shall be assessed to 'unknown owner', and shall be by the assessor 
sufficiently described so that said property may be identified." 

Section 4 4 5 . 4 3 , Code of Iowa, 1954, entitled "Lien on migratory 

personal property — maturity of tax", provides: 

"A lien for the tax upon said property as herein provided shall 
relate back to and exist from the first day of January of the year for 
which it Is assessed, and if anyone seeks to remove the said property 
from the county before the tax for said year shall be paid, the tax shall 
immediately become due and collectible." 

Section 4 4 5 . 4 4 , Code of Iowa, 1954, entitled "Enforcement of Lien", 

provides: 

" i t shall be the duty of the assessor to notify the county auditor 
if said property Is being, or i s about to be, removed from the county. 
In such event, or if the knowledge of the removal of or intent to remove 
said property shall come to him In any other authentic manner, the said 
auditor shall certify such fact to the county treasurer, with a full 
description of the property as the same appears on the assessor's books, 
giving assessment district, where located, and the amount of said assess
ment, and the county treasurer shall thereupon proceed by distress to 
restrain the removal of said property and secure the lien of the tax due 
or to become due." 

f^one of the above three sections of the Code will apply to the four 
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factual situations as given, for the reason that in the factual situations the 

taxpayer is a "resident", while In Sections 4 4 5 . 4 2 , 4 4 5 . 4 3 and 4 4 5 . 4 4 

the procedure refers to "nonresidents" only. The mere fact that the resident 

farmer intends to leave the county or the state wil l not change his residence. 

He wi l l not become a nonresident merely because he intends to move. The 

taxpayer under the given situations is not a nonresident of either the state of 

Iowa or of the county. Therefore, It i s our conclusion that distress warrants 

issued under the authority of Section 4 4 5 . 4 4 w i l l be without authority of law. 

In situations involving resident taxpayers who are about to remove personal 

property which has been assessed, the law provides other procedures for the 

collection of the personal property taxes. 

Section 4 4 5 . 6 , Code of Iowa, 1 9 5 4 , entitled "Distress and sale" , 

provides: 

"The treasurer shall collect al l delinquent taxes by distress or 
sale of any personal property belonging to the person to whom such 
taxes are assessed, and not exempt from taxation, or any real or 
personal property upon which they are a l i en , but he shall continue to 
receive the same until collected, and any owner or claimant of any real 
estate advertised for sale may pay to the county treasurer, at any time 
before the sale thereof, the taxes due thereon, with accrued penalties, 
Interest, and costs to the time of payment.*1 

An Opinion of the Attorney Genera! dated September 1 6 , 1 9 2 5 , at 

page 1 6 4 , states: 

« * * * t h e treasurer may seize any personal property that 
belongs to a taxpayer for the collections of taxes, with exception of 
exempt property." 

An Opinion of the Attorney General dated July 14 , 1 9 2 5 , at page 1 1 6 , 
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states: 

"The persona! taxes become delinquent * * * on the 1st day 
of Apri l and the 1st day of October In each year. And If the first 
half of the taxes due are not paid prior to the 1st day of A p r i l , then 
the taxes are delinquent and It Is the duty of the county treasurer to 
proceed to collect the same by distress or sale, * * * . " 

Therefore, If the personal property taxes are delinquent the county 

treasurer has his remedy under Section 4 4 5 . 6 , under which distress warrants 

may be issued. Also , the treasurer may collect taxes by bringing an ordinary 

suit at law and by attachment. 

Section 4 4 5 , 3 , Code of Iowa, 1 9 5 4 , entitled "Actions authorized", 

provides: 

" i n addition to all other remedies and proceedings now provided 
by law for the collection of taxes on personal property, the county 
treasurer i s hereby authorized to bring or cause an ordinary suit at law 
to be commenced and prosecuted In his name for the use and benefit 
of the county for the collection of taxes from any person, persons, firm, 
or corporation as shown by the tax l ist In his office, and the same shall 
be in al l respects commenced, tried, and prosecuted to final Judgment 
the same as provided by the code for ordinary actions." 

Section 4 4 5 . 4 , Code of Iowa, 1 9 5 4 , entitled "Statutes applicable — 

attachment — damages", provides: 

" A H the provisions of chapters 6 3 9 and 6 4 2 are hereby made 
applicable to any proceedings instituted by a county treasurer under 
section 4 4 5 . 3 , and a writ of attachment shall be Issued upon the county 
treasurer complying with the provisions of said chapters, for taxes, 
whether due or not due, except that no bond shall be required from the 
treasurer or county In such cases, but the county shall be liable for 
damages, only, as provided by section 6 3 9 . 1 4 . w 

Please note that Section 4 4 5 . 4 provides for an attachmant td be issued 

by the county treasurer for taxes, "whether due or nr v due". The grounds for 
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attachment fay the county treasurer will be the same as the grounds for the 

plaintiff in any ordinary suit as is provided in Section 6 3 9 . 3 , such as that 

the defendant is about to remove his property out of the state without leaving 

sufficient remaining for the payment of his debts, that the defendant is about 

to dispose of his property with intent to defraud his creditors, that he is about 

to remove permanently out of the county and has property therein not exempt 

from execution, and that he refuses to pay or secure the plaintiff or that he is 

about to remove permanently out of the state, and refuses to pay or secure the 

debt due the plaintiff. 

Therefore, it is aur opinion that in the case of a resident owner of 

personal property who is about to sell that property which has been assessed 

and leave the state, or about to remove the property from the state, the treasurer 

may proceed by a distress warrant, if the personal property taxes arc delinquent. 

If not delinquent, he may proceed by attachment in an ordinary suit at law. 

Very truly yours, 

p'rihkm j. i r & j s s ' , — 1 

Special Assistant Attorney General 

3 O T £ s " R . B80m£, Special Counsel, 
State Tax Commission 
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S t a t e Tax Commission 
L o c a l 

A t t e n t i o n : Hon. Leon N. M i l l e r , Chairman 

Gentlemeni 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 11th I n s t . 

in which you s u b m i t t e d the f o l l o w i n g : 

"The S t a t e Tax Commission would l i k e t o have 
your o p i n i o n as to the f o l l o w i n g , under the 
p r o v i s i o n s o f S e c t i o n 422.65, Code o f iowa, 
1954: 

"1. Is the S t a t e Tax Commission p e r m i t t e d t o 
d i v u l g e o r make known the names of i n d i v i d u a l s 
who have f a i l e d , t o d a t e , t o f i l e Iowa income 
t a x r e t u r n s f o r p a s t y e a r s , as r e q u i r e d by law? 

"2. Is the Commission p e r m i t t e d t o d i v u l g e 
o r make known the names o f i n d i v i d u a l s who have 
f i l e d d e l i n q u e n t r e t u r n s f o r p a s t y e a r s , s i n c e 
F e b r u a r y 1 s t , 1958, i , e. s i n c e c r i m i n a l p r o 
s e c u t i o n s were commenced by the State of Iowa 
a g a i n s t t a x evaders? 

"Your o p i n i o n a t the e a r l i e s t p o s s i b l e d a t e 
w i l l be v e r y much a p p r a c i a t a d . " 

in r e p l y t h e r e t o I a d v i s e as f o l l o w s . i t i s conceded 

t h a t no e x p r e s s s t a t u t e a f f i r m a t i v e l y c o n f e r s power upon the 

Commission to d i v u l g e o r make known the names of i n d i v i d u a l s 

who have f a i l e d t o f i l e Iowa income t a x r e t u r n s f o r p a s t y e a r s 

as r e q u i r e d by law o r to d i v u l g e o r make known the names o f 

- v - 14 f 
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i n d i v i d u a l s who have f i l e d d e l i n q u e n t r e t u r n s f o r pa s t y e a r s 

s i n c e F e b r u a r y 1, 1358, b e i n g the d a t e when c r i m i n a l p r o s e c u t i o n s 

were commenced by the S t a t e o f Iowa a g a i n s t t a x e v a d e r s . So t o 
v' 

do may o n l y be e x e r c i s e d by i m p l y i n g t h i s a u t h o r i t y from the 

terms o f e x i s t i n g s t a t u t e s o r i n acco r d a n c e w i t h the p u b l i c 

p o l i c y of the s t a t e . I n s o f a r as e i t h e r o r both o f these sources 

a r e c o n c e r n e d , such a u t h o r i t y i s l a c k i n g . The o n l y s t a t u t e 

b e a r i n g upon t h i s q u e s t i o n i s S e c t i o n 4 2 2 . 1 3 , Code 1 9 5 3 , which 

p r o v i d e s as f o l l o w s : 

" R eturn by I n d i v i d u a l . 
"1. Every i n d i v i d u a l h a v i n g a net income f o r 
the t a x year from s o u r c e s t a x a b l e under t h i s 
d i v i s i o n , o f f i f t e e n hundred d o l l a r s o r o v e r , i f 
s i n g l e , o r i f m a r r i e d and not l i v i n g w i t h hus
band o r w i f e , o r h a v i n g a net Income f o r th© 
ta x year o f two thousand t h r e e hundred f i f t y 
d o l l a r s o r o v e r , i f m a r r i e d and l i v i n g w i t h 
husband o r w i f e , s h a l l make and s i g n a r e t u r n . 
" 2 . If husband and w i f e l i v i n g t o g e t h e r have 
an ag g r e g a t e n e t income of two thousand d o l 
l a r s o r o v e r , each s h a l l make such a r e t u r n , 
u n l e s s the income o f each Is i n c l u d e d i n a 
s i n g l e j o i n t r e t u r n . 

" 3 . If the t a x p a y e r i s u n a b l e t o make h i s own 
r e t u r n , the r e t u r n s h a l l be made by a d u l y 
a u t h o r i z e d agent o r by a g u a r d i a n o r o t h e r 
p e r s o n c h a r g e d w i t h t h e c a r e o f t h e person o r 
p r o p e r t y of such t a x p a y e r . 

" 4 . A n o n r e s i d e n t t a x p a y e r s h a l l f i l e a copy 
. o f h i s f e d e r a l income t a x r e t u r n f o r the c u r 

r e n t t a x year w i t h t h e r e t u r n r e q u i r e d by 
t h i s s e c t i o n . " 

F a i l u r e o f the i n d i v i d u a l t o p e r f o r m t h i s d u t y i s not 

made a m a t t e r o f r e c o r d nor i s i n f o r m a t i o n o t h e r w i s e o f f i c i a l l y 

a v a i l a b l e to t h e Commission from which e x p r e s s a f f i r m a t i v e power 

may be impi i ed. 
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Imp l y i n g such power from t h e p u b l i c p o l i c y o f the s t a t e 

r e s u l t s i n a l i k e c o n c l u s i o n , i t i s s a i d i n Jones v. American 

Home F i n d i n g A s s o c i a t i o n , 191 Iowa 211, "The term ' p u b l i c p o l i c y ' 

i s not s u s c e p t i b l e o f e x a c t d e f i n i t i o n . " But i t s p l a c e i n the 

i n t e r p r e t a t i o n o f s t a t u t e s i s s t a t e d i n S u t h e r l a n d S t a t u t o r y 

C o n s t r u c t i o n , 3 r d E d i t i o n , paragraph 5901, as f o l l o w s : 

" P u b l i c p o l i c y r e t a i n s a p l a c e of g r e a t im
p o r t a n c e i n the p r o c e s s o f s t a t u t o r y I n t e r 
p r e t a t i o n , and the tendency o f t h e c o u r t s 
has always been t o f a v o r an I n t e r p r e t a t i o n 
w h ich Is c o n s i s t e n t w i t h p u b l i c p o l i c y . In 
f a c t i t may be s a f e l y a s s e r t e d t h a t the b a s i s 
o f a l l the I n t e r p r e t i v e r u l e s i n r e g a r d to 
s t r i c t and l i b e r a l i n t e r p r e t a t i o n a r e founded 
upon p u b l i c p o l i c y In one form o r a n o t h e r . A l 
though p u b l i c p o l i c y , In the a b s t r a c t , Is a 
vague and i n d e f i n i t e term incapab\$> o f a c c u 
r a t e and p r e c i s e d e f i n i t i o n , i t o f t e n s e r v e s 
as a c o n c i s e e x p r e s s i o n f o r a c o m b i n a t i o n of 
f a c t o r s w h i c h e x e r c i s e a tremendous I n f l u e n c e 
In the f o r m a t i o n , I n t e r p r e t a t i o n , and a p p l i c a 
t i o n o f l e g a l p r i n c i p l e s . T h e r e f o r e , In so 
f a r as p u b l i c p o l i c y a f f e c t s s t a t u t o r y I n t e r 
p r e t a t i o n , the emphasis p r o p e r l y b e l o n g s 
upon t h e elements o f which i t c o n s i s t s . 

" I n i t s s t r i c t sense p u b l i c p o l i c y r e f l e c t s 
t h e t r e n d s and commands of the f e d e r a l and 
s t a t e c o n s t i t u t i o n s , s t a t u t e s and J u d i c i a l 
d e c i s i o n s . In i t s b road sense p u b l i c p o l i c y 
may be t r a c e d t o the c u r r e n t p u b l i c s e n t i m e n t 
towards p u b l i c m o r a l s , p u b l i c h e a l t h , p u b l i c 
w e l f a r e , and the r e q u i r e m e n t s of modern econo
m i c , s o c i a l and p o l i t i c a l c o n d i t i o n s . 

" I t w i l l be o b s e r v e d t h a t t h e p r i n c i p l e s o f 
s t r i c t and l i b e r a l s t a t u t o r y c o n s t r u c t i o n 
a r e founded upon the same o r cognate fact§tfy». 
T h e r e f o r e , p u b l i c p o l i c y has no separajfce ' s i g 
n i f i c a n c e i n s t a t u t o r y i n t e r p r e t a t i o n , b u t , 
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i n s t e a d , t h e r u l e s o f s t r i c t and l i b e r a l i n t e r 
p r e t a t i o n a r e e x p r e s s i o n s o f p u b l i c p o l i c y . How
e v e r , i t i s n a t u r a l and v e r y common f o r the 
c o u r t s t o r e g a r d p o l i c y as a s e p a r a t e a i d t o 
i n t e r p r e t a t i o n , and f o r t h a t reason i t i s s x p e d l -
e n t t o c o n s i d e r here t h e c o u n t e r p a r t s o f p u b l i c 
p o l i c y and how they a f f e c t s t a t u t o r y i n t e r p r e 
t a t i o n . " 

i n s o f a r as t h i s p u b l i c p o l i c y i s c o n c e r n e d , i t i s devel o p e d 

from the p r o v i s i o n s o f S e c t i o n 422.65, p r o v i d i n g as f o l l o w s : 

" I n f o r m a t J o n deemed conf i d e n t i a l . 

" 1 . I t s h a l l be u n l a w f u l f o r the commission, 
o r any pers o n h a v i n g an a d m i n i s t r a t i v e duty 
under t h i s c h a p t e r , t o d i v u l g e o r t o make 
known in any manner whatever, the b u s i n e s s 
a f f a i r s , o p e r a t i o n s , o r I n f o r m a t i o n o b t a i n e d by 
an i n v e s t i g a t i o n o f r e c o r d s and equipment o f 
any person o r c o r p o r a t i o n v i s i t e d o r examined 
in t he d i s c h a r g e o f o f f i c i a l d u t y , o r t h e amount 
o r s o u r c e o f income, p r o f i t s , l o s s e s , e x p e n d i 
t u r e s o r any p a r t i c u l a r t h e r e o f , s e t f o r t h o r 
d i s c l o s e d in any r e t u r n , o r t o p e r m i t any r e 
t u r n o r copy t h e r e o f o r any book c o n t a i n i n g 
any a b s t r a c t o r p a r t i c u l a r s t h e r e o f t o be seen 
o r examined by any person e x c e p t as p r o v i d e d 
by law; p r o v i d e d , however, t h a t the commis
s i o n may a u t h o r i s e e x a m i n a t i o n o f such re-;, 
t u r n s by o t h e r s t a t e o f f i c e r s , o r , i f a r e c i 
p r o c a l arrangement e x i s t s , by t a x o f f i c e r s o f 
ano t h e r s t a t e , o r the f e d e r a l government. 

"2. Any person v i o l a t i n g t he p r o v i s i o n s o f 
s u b s e c t i o n l o f t h i s s e c t i o n s n a i l be g u i l t y 
o f a misdemeanor and p u n i s h a b l e by a f i n e not 
to exceed one thousand d o l l a r s . " 

and the f o l l o w i n g f rom S e c t i o n ^22.25, s u b s e c t i o n 2 t h e r e o f : 

- «•* * * |n c a s e o f f a i l u r e t o f i l e a r e t u r n , o r 
to pay t h e t a x r e q u i r e d t o be p a i d w i t h the 
f i l i n g o f the r e t u r n , on t h e d a t e p r e s c r i b e d 
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t h e r e f o r ( d e t e r m i n e d w i t h r e g a r d to any e x t e n 
s i o n of time f o r f i l i n g ) , u n l e s s i t Is shown 
t h a t such f a i l u r e was due t o r e a s o n a b l e cause 
and not due to w i l l f u l n e g l e c t , t h e r e s h a l l be 
added t o t h e amount r e q u i r e d t o be shown as 
t a x on such r e t u r n f i v e p e r c e n t o f the amount 
of such t a x i f the f a i l u r e i s f o r n o t more than 
one month, w i t h an a d d i t i o n a l f i v e p e r c e n t f o r 
each a d d i t i o n a l month or f r a c t i o n t h e r e o f dur
i n g which such f a i l u r e c o n t i n u e s , not e x c e e d i n g 
t w e n t y - f i v e p e r c e n t i n the a g g r e g a t e . In case 
o f w i l l f u l f a i l u r e t o f i l e a r e t u r n w i t h i n t e n t 
t o evade t a x , i n l i e u of the f i v e p e r c e n t month
l y p e n a l t y above p r o v i d e d , t h e r e s h a l l be added 
t o t h e amount r e q u i r e d t o be shown as t a x on 
such r e t u r n f i f t y p e r c e n t o f t h e amount o f suc'.i 
t a x , and i n case o f w i l l f u l f i l i n g o f a f a l s e 
r e t u r n w i t h i n t e n t t o evade t a x , t h e r e s h a l l be 
added t o t h e amount r e q u i r e d t o be shown as 
t a x on such r e t u r n f i f t y p e r c e n t o f t h e amount 
of such t a x . " 

as w e l l as s u b s e c t i o n 6 o f the same S e c t i o n p r o v i d i n g as f o l l o w s : 

"Any person r e q u i r e d t o s u p p l y any i n f o r m a 
t i o n , t o pay any t a x , or t o make, r e n d e r , o r 
s i g n any r e t u r n o r s u p p l e m e n t a l r e t u r n , who 
w i l l f u l l y makes any f a l s e o r f r a u d u l e n t r e t u r n , 
o r f a i l s t o pay such t a x , s u p p l y such i n f o r m a 
t i o n , o r make, r e n d e r , o r s i g n such r e t u r n , 
w i t h i n t e n t t o d e f e a t o r evade the assessment 
r e q u i r e d by law t o be made, s h a l l upon c o n v i c 
t i o n f o r each such o f f e n s e be p u n i s h e d by im
p r i s o n m e n t In the county j a i l f o r a term not 
e x c e e d i n g one year o r i n t h e s t a t e p e n i t e n 
t i a r y f o r a term not e x c e e d i n g f i v e y e a r s , o r 
by a f i n e not e x c e e d i n g f i v e thousand d o l l a r s , 
o r b o t h . " 

W h i l e S e c t i o n 422.65 i n v o l v e s a d m i n i s t r a t i v e o p e r a t i o n s 

o f the" CommlssIon In c o n n e c t i o n w i t h I t s d u t i e s Imposed i n the 

enforcement o f the income t a x laws and does not concern I t s e l f 

w i t h any c o n f i d e n t i a l d u t y r e s p e c t i n g t h e b e l a t e d f i l i n g o f a 

r e t u r n o r a f a i l u r e to f i l e such r e t u r n , however, the power of 
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e x p o s i n g p u b l i c l y t he names o f persons upon whom the p e n a l t y of 

a d d i t i o n a l t a x f o r t h e s e l a p s e s may be Imposed as w e l l as the 

power t o s u b j e c t such I n d i v i d u a l s t o c r i m i n a l charges is so 

c o n t r a r y t o our ideas o f j u s t i c e and t o our American concept 

o f p r e s u m p t i v e i n n o c e n c e as t o j u s t i f y a h o l d i n g t h a t p u b l i c 

p o l i c y would r e q u i r e a w i t h h o l d i n g o f such p u b l i c i t y . As bear

i n g t h e c o r r e c t n e s s o f t h i s v i e w , n o t e t h a t Chapter 250, Code 

1958, t r e a t i n g o f S o l d i e r s R e l i e f , makes c o n f i d e n t i a l and p r i v i 

l e g e d t h e a p p l i c a t i o n , I n v e s t i g a t i o n r e p o r t s and case r e c o r d s 

o f persons s e e k i n g r e l i e f s u b j e c t t o c e r t a i n c o n d i t i o n s t h e r e i n 

named, and S e c t i o n 250.12 s p e c i f i c a l l y p r o v i d e s : 

" R e l i e f i n f o r m a t i o n c o n f i d e n t i a l . I t s h a l l 
be u n l a w f u l f o r the bo a r d o f s u p e r v i s o r s of 
any c o u n t y o r the s o l d i e r s r e l i e f commission 
o f any county t o p l a c e the a d m i n i s t r a t i o n o f 
the d u t i e s of the s o l d i e r s r e l i e f commission 
under any o t h e r r e l i e f agency o f any c o u n t y , 
o r t o p u b l i s h the names o f t h e v e t e r a n s o r 
t h e i r f a m i l i e s who r e c e i v e r e l i e f under the 
p r o v i s i o n s o f t h i s c h a p t e r . " 

And a t t e n t i o n i s d i r e c t e d t o a l e t t e r o p i n i o n o f t h i s Department 

d a t e d January 23, 195&, c o n c e r n i n g s t e r i l i z a t i o n p r o v i s i o n s 

under Chapter )kS, Code 1958, which deemed such p r o c e e d i n g s 

p r i v i l e g e d and c o n f i d e n t i a l . 

By reason o f the f o r e g o i n g I a d v i s e t h a t t h e Commission 

Is w i t h o u t power t o d i v u l g e o r make known the names o f i n d i v i 

d u a l s who have f a i l e d t o f i l e income t a x r e t u r n s f o r the p a s t 
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y e a r s o r t o d i v u l g e o r make known the names o f i n d i v i d u a l s who 

have f i l e d d e l i n q u e n t r e t u r n s f o r the p a s t y e a r s s i n c e F e b r u a r y 1, 

1958. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS:MKB 
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Mr. B. G. M a r c h i . D i r e c t o r 
Motor F u e l Tax D i v i s i o n 
B u i l d i n g 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 16th I n s t . 

in which you s u b m i t t e d t h e f o l l o w i n g : 

"An o p i n i o n Is r e q u e s t e d o f t h i s o f f i c e f o r 
a r u l i n g on S e c t i o n 324.14 - P e n a l t y f o r 
O p e r a t i n g U n r e g i s t e r e d T r a n s p o r t } the ques
t i o n , was the i n t e n t o f the S t a t e L e g i s l a 
t u r e o r the i n t e r p r e t a t i o n o f t h e law t h a t 
t h e 4000 g a l l o n s s t a t e d i n t h i s S e c t i o n 
means the c a p a c i t y o r the a c t u a l g a l l o n a g e 
i n t h e l o a d . 

"We assume t h a t t h e i n t e n t o f the L e g i s l a 
t u r e meant the c a p a c i t y as the o b j e c t of 
t h i s c l a u s e was t o e l i m i n a t e t h e l i c e n s i n g 
o f t h e thousands o f s m a l l b u l k t a n k s o p e r a t e d 
l o c a l l y i n Iowa. I f t h i s Is not s o , our 
I n s p e c t o r s would then have t o s t o p and meas
ure the c o n t e n t s o f e v e r y t r a n s p o r t b e f o r e 
we c o u l d a s c e r t a i n whether they s h o u l d o r 
s h o u l d n ot be l i c e n s e d and t h i s would make 
I t p o s s i b l e f o r a v e h i c l e t o be c l a s s i f i e d 
as a t r a n s p o r t one day i f they had a l o a d 
o v e r 4000 g a l l o n s and one day not r e q u i r e a 
l i c e n s e because they had l e s s . " 

The s t a t u t e you r e f e r t o p r o v i d e s t h e f o l l o w i n g : 

" P e n a l t y f o r o p e r a t inq u n r e g i s t e r e d t r a n s -
- p o r t . I t s h a l l be u n l a w f u l f o r any person 

t o t r a n s p o r t motor f u e l In b u l k upon the h i g h 
ways o f t h i s s t a t e i n a conveyance the r e g i s 
t r a t i o n o f w h i c h i s r e q u i r e d w i t h o u t t h e e v i 
dence o f r e g i s t r a t i o n p r o v i d e d f o r and any 
pers o n f o u n d g u i l t y o f t h e unlaw f u l a c t 
s h a l l be f i n e d not t o exceed one hundred d o l -
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l a r s o r i m p r i s o n e d i n the county j a i l n o t 
more than t h i r t y d ays, and each c a r g o so 
t r a n s p o r t e d s h a l l be c o n s i d e r e d a s e p a r a t e 
o f f e n s e . T h i s p e n a l t y s h a l l be i n a d d i t i o n 
t o p e n a l t i e s imposed under o t h e r p r o v i s i o n s 
o f t h i s c h a p t e r . Persons t r a n s p o r t i n g motor 
f u e l i n b u l k upon the highways o f t h i s s t a t e 
i n an amount o f not to exceed f o u r thousand 
g a l l o n s s h a l l not be r e g a r d e d as t r a n s p o r t i n g 
i n b u l k . " 

In my o p i n i o n the s t a t u t e i s o p e r a t i v e upon a c t u a l g a l 

lonage and not upon g a l l o n a g e c a p a c i t y . T h i s i s a s t a t u t e w i t h 

c r i m i n a l p e n a l t i e s and the c r i m e d e f i n e d i s t r a n s p o r t i n g motor 

f u e l i n b u l k i n an u n r e g i s t e r e d conveyance. W h i l e i t i s t r u e 

t h a t t r a n s p o r t i n g such f u e l i n an amount not e x c e e d i n g 4,000 

g a l l o n s w i l l not be r e g a r d e d as t r a n s p o r t i n g such f u e l , i t i s 

a q ueston of f a c t v t t o be d e t e r m i n e d whether t h e g a l l o n a g e t r a n s -is-' 
ported a c t u a l l y exceeds 4,000 g a l l o n s . If c a p a c i t y be the t e s t 

o f t h i s c r i m e , t r a n s p o r t i n g 1,000 g a l l o n s i n a 6,000 g a l l o n con

veyance would c o n s t i t u t e a c r i m e . T h i s would not seem t o be the 

i n t e n t o f the L e g i s l a t u r e . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r al 

0S:MKB 
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A p r i l 17, 1958 

Mr. John F. Gaston 
A s s i s t a n t G e n e r a l A t t o r n e y 
Iowa E l e c t r i c L i g h t S- Power Co. 
Cedar R a p i d s , Iowa 

Dear S i n 

T h i s w i l l acknowledge r e c e i p t o f yours of the 11th i n s t . 

i n which you s u b m i t t e d the f o l l o w i n g : 

"Our P r o p e r t y Tax A c c o u n t i n g Department has ques
tioned; the l e v y throughout t h e s t a t e f o r the 
Koreai¥ v e t e r a n s ' bonus. 

" I t i . . ..iy u n d e r s t a n d i n g t h a t t h i s l e v y has now 
been made f o r two y e a r s , i . e., 1956 and 1957, 
and t h a t t h e same i s by a u t h o r i t y o f the S t a t e 
T r e a s u r e r who Issued a de p a r t m e n t a l o r d e r i n 
November o f 1956 wh i c h was approved by the A t t o r 
ney G e n e r a l ' s o f f i c e . There i s a l s o some i n d i c a 
t i o n t h a t t h i s r u l i n g o f the T r e a s u r e r o f S t a t e 
was based on pr e c e d e n t of an A t t o r n e y G e n e r a l ' s 
o p i n i o n a p p l y i n g t o the World War II v e t e r a n s 1 

bonus. 

"Can you g i v e me f u r t h e r i n f o r m a t i o n w i t h r e f e r 
ence t o t h i s matter, w i t h t h e p o s s i b l e c i t a t i o n 
o f any such o p i n i o n o f the A t t o r n e y G e n e r a l ' s 
o f f i c e ? " 

In r e p l y t h e r e t o I a d v i s e you t h a t the f o r e g o i n g p r o c e d u r e 

f o l l o w e d by the S t a t e T r e a s u r e r Is J u s t i f i e d under an o p i n i o n o f 

t h i s Department a p p e a r i n g In t h e Repo r t f o r 1922 a t page 186. 

Very t r u l y y o u r s . 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS:MKB S3 - to 
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A p r i l 9, 1958 

Board of Control of State I n s t i t u t i o n s 
S t a t e O f f i c e B u i l d i n g 
L o c a l 
A t t e n t i o n s Mr. George W. C a l l e n l u s , Member 
Gentlemen: 

In the correspondence r e f e r r e d to t h i s o f f i c e by 
your l e t t e r o f A p r i l 1, 1958, the f o l l o w i n g f a c t s i t u a t i o n 
Is posed. 

A member of the Iowa S o l d i e r s Home at 
Marshal 1 town, Iowa, r e c e i v e s a United States 
Government pension o f $135.45 per month, 
and a r a i l r o a d retirement payment of $81.00 
per month. His w i f e has no independent income 
and, as s t i p u l a t e d , Is dependent upon her 
husband*s pension and retirement b e n e f i t s . 
The w i f e does not r e s i d e In the Iowa S o l d i e r s 
Home. 
On March 1, 1958, $94.95 was paid toward 

the support of the husband In the S o l d i e r s 
Home f o r the month o f March. An a d d i t i o n a l 
$81.00 was requested. 

Under S e c t i o n 219.14, 1958 Code of Iowa, 
I t Is provided that a member of t h i s Home 
s h a l l c o n t r i b u t e from a United States Govern
ment pension, or any other source o f income, 
toward h i s support i n an amount determined by 
the Board of Control but not t o exceed the 
act u a l c o s t thereof. However, according t o 
Section 219*15, 1958 Code o f Iowa, a member 
of such Home r e c e i v i n g a pension or compensation 
who has a dependent w i f e s h a l l d eposit w i t h the 
commandant one-half the amount thereof which Is 
then sent to the dependent w i f e . 

5 - g - L f -6/ 
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The two se c t i o n s r e f e r r e d to above are sta t e d below: 
'•219.14 C o n t r i b u t i n g to own support. 

Every member of the home who r e c e i v e s pension, 
compensation or g r a t u i t y from the United States 
government, or Income from any source of more 
than twenty d o l l a r s per month s h a l l c o n t r i b u t e 
to h i s or her maintenance or support w h i l e a 
member of the home. The amount of such c o n t r i 
b u t i o n s h a l l be determined by the board of 
c o n t r o l but i n no case to exceed the actual cost 
of keeping and ma i n t a i n i n g such person (n s a i d 
home. The board may r e q u i r e every member of 
the home to render such a s s i s t a n c e In the care 
of the home and grounds as the p h y s i c a l c o n d i t i o n 
of any such member w i l l permit." 

"219.15 Payment to dependents. Each 
member of the home who rec e i v e s a pension or 
Compensation and who has a dependent w i f e o r 
minor c h i l d r e n s h a l l deposit w i t h the comman
dant f o r t h w i t h on r e c e i p t of h i s pension or 
compensation check one-half of the amount 
thereof, which s h a l l be sent at once to the 
w i f e I f she be dependent upon her own labor 
or others f o r support, o r , i f there be no w i f e , 
to the guardian of the minor c h i l d r e n I f 
dependent upon others f o r support. The comman
dant. I f s a t i s f i e d that the w i f e has deserted 
her husband, o r i s of bad c h a r a c t e r , or i s not 
dependent upon others f o r support may pay the 
money deposited as he r e i n provided t o the guar
dia n of the dependent minor c h i l d r e n . " 

Code p r o v i s i o n s corresponding to sec t i o n s 219.14 and 
219*15, 1958 Code o f Iowa, were f i r s t enacted as se c t i o n s 2602-a, 
2606-a, and 2606-c, Supplement, 1913 Code o f Iowa. At that time 
the counterpart of what Is now Section 219.14, 1958 Code of Iowa, 
provided t h a t a United States Government pension of a member in 
the Iowa S o l d i e r s Home was not t o be used f o r support and main
tenance of such member. I t Is noteworthy to consider t h a t , along 
w i t h t h i s enactment, there was p r o v i s i o n made that a person 
admitted to the S o l d i e r s Home, who could pay f o r h i s own support* 
would c o n t r i b u t e In an amount f i x e d by the Board of Control from 
time to time. 
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in 1913 a p r o v i s i o n corresponding t o Section 219.15, 
1958 Code of Iowa, was enacted. This enactment stated that 
the one-half the pension of a member o f the Iowa S o l d i e r s Home 
would be deposited w i t h the commandant who i n turn sent such 
amount to the dependent w i f e . 

No s t a t u t o r y r e v i s i o n occurred u n t i l 1939 when Sec
t i o n 3384,14 (corresponding to Section 219.14, 1958 Code of 
Iowa) was c o d i f i e d . That s e c t i o n provided, f o r the f i r s t time, 
t h a t United States Government pension money was subject t o use 
in support and maintenance of a member of the S o l d i e r s Home in 
an amount fixed by the Board of Control which was not to the 
act u a l cost thereof. 

I t t h e r e f o r e appears that s e c t i o n s 219.14 and 219.15, 
1958 Code of iowa, are c o n f l i c t i n g s t a t u t e s . If p o s s i b l e , such 
s t a t u t e s are to be r e c o n c i l e d . But where t h i s cannot be accom
p l i s h e d the s t a t u t e passed l a t e r i n p o i n t of time p r e v a i l s . 
Curlew Consol. School DIst. v. Palo A l t o County Board of Educa-
TTon. 247 Iowa 112. 73 H.W. 2d 20i S t a l e " v . Blackburn, 237 Iowa 
T0T3. 22 N.W. 2d 821 j L i n c o l n Nat. L i f e Ins. Co. v T T l s c h e r , 

t 235 Iowa 506, 17 N.W, 2d 273, F i t z g e r a l d y. S t a t e , 220 Iowa 547, 
260 N.W. 681; S t a t e v. Harper. 220 Towa $15. 25B N.W. 886. 

Since S e c t i o n 219.14, 1958 Code o f Iowa, Is the l a t e r 
enacted p r o v i s i o n having been enacted in 1339, i t p r e v a i l s over 
S e c t i o n 219.15, 1958 Code of iowa, which was enacted In 1913. 
Therefore, you are advised that where the a c t u a l cost of support 
and maintenance, as f i x e d by the Board of C o n t r o l , exceeds one-

r h a l f the United States Government pension and other compensation 
or Income I t s h a l l be applied to the cost of support and mainten
ance of a member In the Iowa S o l d i e r s Home and s h a l l not be sent 
to the dependent w i f e of such member. 

Very t r u l y yours, 

HUGH V. FAULKNER 
HVF/fm A s s i s t a n t A t t o r n e y G e n e r a l 



A p r i l 15, 1958 

Mr. George R. L a r s o n 
A s s i s t a n t County A t t o r n e y 
C o u r t House 
Nevada, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f t h e 29th u l t . 

In w h i c h you s u b m i t t e d the f o l l o w i n g : 

"The Board o f S u p e r v i s o r s o f S t o r y County, Iowa, 
r e s p e c t f u l l y r e q u e s t an o p i n i o n from your o f f i c e 
w i t h r e s p e c t t o the above c a p t i o n e d s e c t i o n o f 
the code. 

"Under s a i d s e c t i o n , i t has been the custom o f 
t h e B oard, when recommended by the l o c a l S o l d i e r s 
R e l i e f Commission, t o a l l o w c l a i m s f o r r e n t f o r 
s o l d i e r s and t h e i r f a m i l i e s who a r e I n d i g e n t and 
In need. 

"Now, t h e Board's q u e s t i o n i s t h i s : Does the 
B o a r d , when recommended by the l o c a l S o l d i e r s 
R e l i e f Commission, have the a u t h o r i t y t o pay i n 
s t a l l m e n t s on a v e t e r a n ' s mortgage when such 
v e t e r a n and h i s f a m i l y a r e I n d i g e n t and when t h e 
e f f e c t o f such payment would be t o i n c r e a s e such 
v e t e r a n ' s e q u i t y In h i s home?" 

C o n f i r m i n g a d v i c e g i v e n t o you o r a l l y t h a t t h i s b e i n g 

S o l d i e r s R e l i e f money, the Board o f S u p e r v i s o r s do have a u t h o r i t y 

upon recommendation o f the S o l d i e r s R e l i e f Commission t o pay In

s t a l l m e n t s upon an I n d i g e n t s o l d i e r ' s mortgage. S h e l t e r i s a 
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p r o p e r form o f r e l i e f under Chapter 250, Code 1958. See o p i n i o n 

o f the A t t o r n e y G e n e r a l a p p e a r i n g i n the Report f o r 19^*0 a t 

page 206. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS.-MKB 



A p r i l 3 , 1958 

Mr. T. C. Po s t o n 
Wayne County A t t o r n e y 
Carydon, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f t h e 12th u l t . 

i n which you s u b m i t t e d the f o l l o w i n g : 

"The County S h e r i f f i s r e q u i r e d t o s e r v e sub
poenas among the o t h e r d u t i e s . H i s c o s t s f o r 
s e r v i n g the same a r e ta x e d as c o s t s In the 
c a s e . When the c o u r t c o s t s a r e not p a i d , the 
s h e r i f f i s not p a i d . 

"How can he p r o t e c t h i m s e l f i n such a case? 
Can t h e c l e r k be r e q u i r e d t o pay the s h e r i f f 
h i s c o s t s o f s e r v i n g a subpoena o u t o f the 
c o u r t f u n d s ? " 

In r e p l y t h e r e t o 1 a d v i s e t h a t I f i n d no s t a t u t o r y 

a u t h o r i t y f o r the C l e r k t o pay the S h e r i f f h i s f e e s f o r s e r v 

i n g subpoenas o u t o f the c o u r t expense f u n d where the c o s t s 

have not been p a i d . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 



A p r U 3, 1358 

Mr* T. C. S t r a c k 
Grundy County A t t o r n e y 
Grundy C e n t e r , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f t h e 31st u l t . 

In which you s u b m i t t e d the f o l l o w i n g ! 

"Would you k i n d l y f u r n i s h me w i t h an a t t o r n e y 
g e n e r a l ' s o p i n i o n on t h e f o l l o w i n g problem: 

" i n }9k$ a t a x p a y e r owned a s t o r e b u i l d i n g 
l o c a t e d on h i s own l a n d . D u r i n g t h e year 1949 
the s t o r e b u i l d i n g burned and has never been 
r e p l a c e d . The v a l u e o f the b u i l d i n g was a s 
s e s s e d p r i o r t o the year 19^9- T h i s v a l u a t i o n 
has never been removed from the t a x r o l l s and 
t h e t a x p a y e r has p a i d t a x e s on the v a l u e o f the 
b u i l d i n g and t h e la n d f rom and i n c l u d i n g 19^9 
through 1957. 

"We would l i k e answers s p e c i f i c a l l y t o the 
f o l l o w i n g q u e s t i o n s : 

" 1 . Under the p r o v i s i o n s o f S e c t i o n s 
o r »Vt5.62 o f the 1954 Code, Is the County Board 
o f S u p e r v i s o r s a u t h o r i z e d to r e m i t o r r e f u n d any 
o f the t a x e s which the taxpayer has p a i d on the 
b u i l d i n g ? 

"2. i n the event t h a t the Board i s a u t h o r i z e d 
t o r e m i t o r r e f u n d any o f t h e s e t a x e s and a 
c l a i m Is f i l e d d u r i n g 1953, may the Board r e m i t 
o r r e f u n d any t a x e s which were p a i d more than 
f i v e y e a r s b e f o r e t h e d a t e which the c l a i m was 

- f i l e d ? 

"3* In t h e event t h a t the Board may r e m i t o r 
r e f u n d any p o r t i o n o f the t a x e s p a i d and the 
t a x p a y e r r e c e i v e d some Insurance because o f the 
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l o s s , would t h e f a c t t h a t I n s u r a n c e was r e 
c e i v e d reduce the r e m i s s i o n o r r e f u n d f o r any 
year o t h e r than t h e year i n w h i c h I t was r e 
c e i v e d ? " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

1. Where the b u i l d i n g on a p i e c e o f r e a l e s t a t e Is owned 

by the owner o f the r e a l e s t a t e , the b u i l d i n g has no s e p a r a t e 

t a x a b l e v a l u e and assessment o f t h e r e a l e s t a t e i n c l u d e s any 

b u i l d i n g s i t u a t e d t h e r e o n . A change t h e r e f o r e i n the e x i s t e n c e 

o r n o n - e x i s t e n c e o f a b u i l d i n g makes no d i f f e r e n c e i n the m a t t e r 

o f assessment. I t s e x i s t e n c e o r n o n - e x i s t e n c e Is a m a t t e r g o i n g 

t o the v a l u e o f t h e r e a l e s t a t e . S e c t i o n 428,4, Code 1958, 

p e r t i n e n t v t o tne t a x a t i o n o f r e a l e s t a t e and b u i l d i n g s p r o v i d e s 

the f o l l o w i n g : 

"423.4 P e r s o n a l p r o p e r t y - r e a l e s t a t e - bu i i d -
i n f f s . P r o p e r t y s h a l l be t a x e d each y e a r , anST 
p e r s o n a l p r o p e r t y s h a l l be l i s t e d and a s s e s s e d 
each year i n the name o f the owner t h e r e o f on 
the f i r s t day o f J a n u a r y . Real e s t a t e s h a l l be 
l i s t e d and v a l u e d i n 1933 and e v e r y f o u r y e a r s 
t h e r e a f t e r , and In each year i n which r e a l 
e s t a t e i s not r e g u l a r l y a s s e s s e d , t h e a s s e s s o r 
s h a l l £Jst and a s s e s s any r e a l p r o p e r t y not I n 
c l u d e d I n the p r e v i o u s assessment, and a l s o 
any b u i l d i n g s e r e c t e d s i n c e the p r e v i o u s a s 
sessment, w i t h a minute of the t r a c t o r l o t of 
l a n d whereon the same a r e s i t u a t e d , and the 
a u d i t o r s h a l l thereupon e n t e r the t a x a b l e v a l u e 
o f such b u i l d i n g s on the t a x l i s t as a p a r t o f 
the r e a l e s t a t e t o be t a x e d ; but i f such b u l l d -

- Ings a r e e r e c t e d by an o t h e r than t h e owner of 
the r e a l e s t a t e , they s h a l l be l i s t e d and a s 
s e s s e d to the owner as p e r s o n a l p r o p e r t y , but 
b u i l d i n g s and f i x t u r e s e r e c t e d on r e a l e s t a t e 
h e l d under a l e a s e o f l o n g e r than t h r e e y e a r s 
d u r a t i o n s h a l l be a s s e s s e d as r e a l e s t a t e . " 
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Under t h a t s e c t i o n an assessment o f r e a l e s t a t e I n c l u d e s 

any b u i l d i n g o r s t r u c t u r e t h e r e o n and, as s t a t e d , such a b u i l d i n g 

i s n ot a s e p a r a t e c l a s s o f p r o p e r t y f o r the purpose o f t a x a t i o n , 

in such a s i t u a t i o n o u t l i n e d by you w h i l e t h e assessment p r e v i o u s 

t o 19^9 l i k e l y i n c l u d e d the v a l u e o f the b u i l d i n g the assessment 

was, however, o f r e a l e s t a t e . The f a c t t h a t subsequent a s s e s s 

ments remained th e same as t h e assessment made p r i o r to 1949, 

the assessment l e g a l l y o n l y concerned the v a l u a t i o n o f the r e a l 

e s t a t e w i t h o r w i t h o u t a b u i l d i n g . The remedy f o r the c o r r e c t i o n 

o f a v a l u a t i o n i n assessment Is by appeal t o the Board of Review. 

C l e a r l y t h i s s i t u a t i o n does not I n v o l v e a t a x e r r o n e o u s l y o r 

i l l e g a l l y e x a c t e d o r p a i d and t h e r e f o r e S e c t i o n 445.60 has no 

a p p l i c a t i o n i n s o f a r as r e f u n d i n g the tax on the r e a l e s t a t e i s 

c o n c e r ned. 

2. Nor am I of the o p i n i o n t h a t S e c t i o n 445.£-2, Code 

1958, i s a v a i l a b l e i n t h i s s i t u a t i o n . That s e c t i o n p r o v i d e s : 

" R e m i s s i o n i n c a s e o f l o s s . The b oard of 
s u p e r v i s o r s " " s h a l l have power t o r e m i t i n 
whole o r In p a r t t h e t a x e s o f any p e r s o n 
whose b u i l d i n g s , c r o p s , s t o c k , o r o t h e r 
p r o p e r t y has been d e s t r o y e d by f i r e , t o r 
nado, o r o t h e r u n a v o i d a b l e c a s u a l t y , i f 
s a i d p r o p e r t y has not been s o l d f o r t a x e s , 
o r I f s a i d t a x e s have not been d e l I n q u e n t 
f o r t h i r t y days a t t h e t i m e o f the d e s t r u c 
t i o n . The l o s s f o r w h i c h such r e m i s s i o n Is 
a l l o w e d s h a l l be such o n l y as Is not c o v e r e d 

* by I n s u r a n c e . The l o s s o f c a p i t a l s t o c k In 
a bank o p e r a t e d w i t h i n the s t a t e and the 
making and p a y i n g o f a s t o c k assessment f o r 

\ 
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the year such s t o c k was a s s e s s e d f o r t a x a 
t i o n s h a l l be a d e s t r u c t i o n w i t h i n t h e mean
in g o f t h i s s e c t i o n . " 

A c c o r d i n g t o o p i n i o n o f t h i s Department a p p e a r i n g In t h e Report 

f o r 1925, 1926 a t page 333, i t a p p l i e s t o p r o p e r t y o f the same 

c h a r a c t e r as the item o f p r o p e r t y s p e c i f i c a l l y mentioned t h e r e i n , 

such as b u i l d i n g s , c r o p s and s t o c k . In t h a t v i e w the b u i l d i n g 

not b e i n g p e r s o n a l p r o p e r t y and s e p a r a t e l y a s s e s s e d and t a x e d , 

and t a x e s on the b u i l d i n g as such b e i n g n o n - e x i s t e n t , r e m i s s i o n 

o f such t a x e s cannot be e f f e c t e d . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t : A t t o r n e y General 

QS.MKB 



SCHOOLS, D i s t r i c t s have a u t h o r i t y to p a r t i c i p a t e In 
community r e c r e a t i o n a l program when school Is not In s e s s i o n 
under the p r o v i s i o n s o f the manner code chapters 300 and 37JU 

Hay 27, 1956 

Robert H Wilson 
County Attorney 
Muscatine, Iowa 
Dear S i r s 

R eceipt Is acknowledged o f your l e t t e r o f Hay 23 as f o l l o w s * 
The f o l l o w i n g q u e s t i o n has been presented t o my o f f i c e 
f o r a r u l i n g and I t would appmett t h a t the same should 
be subject to en Opinion by your o f f i c e * 
The question which i am s u b m i t t i n g Is as f o l l o w s : 
"Does a P u b l i c School D i s t r i c t have a u t h o r i t y under 
the S t a t u t e s o f the S t a t e o f Iowa t o f i n a n c e and 
operate a Summer Playground b a s e b a l l program f o r 
p u b l i c and p a r o c h i a l school c h i l d r e n , t h i s program 
t o be supervised by p r o p e r l y c e r t i f i e d school teach* 
e r s o f the D i s t r i c t ? " 
Your Opinion on t h i s matter would be g r e a t l y a p p r e c i a t e d . 

Perhaps the most fundamental r u l e o f law as w e l l as the 
most o f t e n s t a t e d by our Supreme Court w i t h respect to school 
d i s t r i c t s Is t h a t they are c r e a t u r e s o f s t a t u t e w i t h o n l y those 
powers e x p r e s s l y conferred by s t a t u t e o r reasonably and neces
s a r i l y Implied as Incident t o e x e r c i s e o f an e x p r e s s l y c o n f e r * 
red power. 

The s t a t u t e s confer no power upon school d i s t r i c t s w i t h 
express reference to b a s e b a l l . Because I t Is s t a t e d In your 
l e t t e r t h a t the baseball In q u e s t i o n Is t o be played In the 
summer there appears no question Involved as to whether tha 
same Is a course In " p h y s i c a l education" under code s e c t i o n s 
2$0,)3 and 280,14, 

examination o f the s t a t u t e s r e v e a l s a u t h o r i t y f o r p a r t i c i p 
a t i o n by a school d i s t r i c t In community-wide r e c r e a t i o n a l a c t i v i 
t i e s e x i s t s under code chapter 300 o r code chapter 377* t o which 

/ c h a p t e r s your a t t e n t i o n Is d i r e c t e d . Unless the s a i d program 

SB - / 
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i s c a r r i e d on i n t h e manner p r o v i d e d In one o f s a i d c h a p t e r s . 
t h e r e a p p e a r s t o be no s t a t u t o r y a u t h o r i t y f o r c o n t r i b u t i o n 
t o ward such community-wide program by s c h o o l d i s t r i c t s . 

i f t h e program I s c a r r i e d on p u r s u a n t t o t h e p r o v i s i o n s 
o f code c h a p t e r s 100 o r 377t i t th e n becomes a community p r o j e c t 
r a t h e r then a p u b l i c s c h o o l p r o j e c t and t h e academic p e d i g r e e o f 
t h e c h i l d r e n p a r t i c i p a t i n g In t h e r e c r e a t i o n p r o v i d e d has no 
b e a r i n g on t h e i r r i g h t t o so p e r t l e t p a t e * 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA/ed 
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Mr. W. Grant Cunningham 
S e c r e t a r y , E x e c u t i v e C o u n c i l 
B u i 1 d I n g 

Dear Mr. Cunningham: 

T h i s w i l l acknowledge r e c e i p t o f yours o f even d a t e 

In which you s u b m i t t e d t h e f o l l o w i n g : 

"We would a p p r e c i a t e an o p i n i o n as t o 
whether o r not t h e Highway Commission 
has the r i g h t t o a c c e p t a b i d on a S t a t e 
v e h i c l e , c a r o r s t a t i o n wagon, over 
$2,000." 

In r e p l y t h e r e t o I would a d v i s e you t h a t the s t a t u t e 

c o n t r o l l i n g t h e purchase o f c a r s f o r S t a t e use Is Sec. 2 1 . 2 ( 4 ) , 

Code 1958, which p r o v i d e s as f o l l o w s : 

"The s t a t e c a r d i s p a t c h e r s h a l l purchase 
a l l new motor v e h i c l e s f o r a l l branches o f 
th e s t a t e government. B e f o r e p u r c h a s i n g 
any motor v e h i c l e he s h a l l make r e q u e s t s 
f o r p u b l i c b i d s by a d v e r t i s e m e n t and he 
s h a l l p u r c h a s e t h e v e h i c l e s f rom the lowest 
r e s p o n s i b l e b i d d e r f o r the type and make 
o f c a r d e s i g n a t e d . No passenger motor 
v e h i c l e e x c e p t ambulances, busses o r t r u c k s 
s h a l l be purchased f o r an amount In e x c e s s 
o f the sum o f two thousand d o l l a r s r e t a i l 
d e l I v e r e d p r i c e . " 

A c c o r d i n g t o t h e f o r e g o i n g , t h e maximum amount a u t h o r i z e d 

t o be p a i d f o r a S t a t e v e h i c l e e x c e p t i n g an ambulance, bus o r 
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t r u c k i s t h e sum o f $2,000. i n t h a t a s p e c t i am o f t h e o p i n i o n 

t h a t a c a r o r s t a t i o n wagon does not come w i t h i n t h e f o r e g o i n g 

e x c e p t i o n s and t h e r e f o r e payment f o r such v e h i c l e s o f o v e r 

$2,000. i s c o n t r a r y t o t h e s t a t u t e and u n a u t h o r i z e d . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OSiMKB 
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May 8, 1958 

Mr, Don Lowe 
Labor Commissioner 
Bureau o f Labor 
L o c a l 

Dear S i r * 

The f o l l o w i n g q u e s t i o n was s u b m i t t e d In your l e t t e r o f 
A p r i l 28, 1958s 

Do the p r o v i s i o n s o f S e c t i o n 92.5* 1958 Code 
o f Iowa, r e q u i r e a work p e r m i t f o r a minor who 
Is under s i x t e e n b u t f o u r t e e n o r more y e a r s o f 
age when such minor Is w o r k i n g i n an e s t a b l i s h 
ment o p e r a t e d by h i s p a r e n t s ? 

A l t h o u g h not e x p r e s s l y s t a t e d , by a s k i n g f o r an I n t e r 
p r e t a t i o n o f S e c t i o n 92,5» 1958 Code o f iowa, you have I n d i r e c t l y 
c o n f i n e d the type e s t a b l i s h m e n t t o t h o s e s p e c i f i c a l l y s e t o u t In 
S e c t i o n 92.1. 1958 Code o f Iowa, inasmuch as the former I n c o r 
p o r a t e s the l a t t e r by r e f e r e n c e . 

S e c t i o n 92.1, 1958 Code o f Iowa, p r o v i d e s the key w o r d i n g 
and Is s t a t e d below: 

"Chi Id l a b o r - age 1 lm.lt * e x c e p t i o n . No 
pers o n under f o u r t e e n years""o*f age s h a l 1 be 
employed w i t h o r w l t h o u t compensation In any 
mine, m a n u f a c t u r i n g e s t a b l i s h m e n t , f a c t o r y , 
m i l l , shop, l a u n d r y , s l a u g h t e r house, o r pack
i n g house, o r i n any s t o r e o r m e r c a n t i l e e s * 
t a b l i s h m e n t where more than e i g h t p ersons a r e 
employed, o r In any l i v e r y s t a b l e , garage, 
p l a c e o f amusement, o r In t h e d i s t r i b u t i o n 
o r t r a n s m i s s i o n o f merchandise o r messages, 
but n o t h i n g In t h i s s e c t i o n s h a l 1 be c o n * 
s t r u e d as p r o r T l E l t l r t f l any c h i l d f r o m work
i n g In any o f t h e above e s t a b i1shments o r 
o c c u p a t i o n s ' " ^ e n o p e r a t e d by h i s parents*?' 
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I t I s o b s e r v e d t h a t t h e p a r e n t must o p e r a t e the e s t a b l i s h * 
ment In w h i c h h i s o r h e r c h i l d r e n work. S i n c e your q u e s t i o n a s 
sumes t h i s f a c t I t I s , w i t h o u t f u r t h e r d i s c u s s i o n , assumed h e r e 
i n . A l s o , i t s h o u l d be p o i n t e d o u t t h a t S e c t i o n 92.1, 1958 Code 
o f Iowa, h e r e i n b e f o r e s e t o u t , a p p l i e s o n l y t o t h e e s t a b l i s h m e n t s 
s p e c i f i e d t h e r e i n . 19 30 A t t o r n e y GeneraI Op In i on, page 169. And, 
th e w o r d i n g "where more t h a n e i g h t p e r s o n s a r e employed" has been 
c o n s t r u e d t o modi f y o n l y t h e im m e d i a t e l y p r e c e d i n g words "any s t o r e 
o r m e r c a n t i l e e s t a b l Ishment",. 1938 A t t o r n e y G e n e r a l O p i n i o n 4311 
1938 A t t o r n e y General O p i n i o n 8*>2. 

The s p i r i t o f c h i l d l a b o r l e g i s l a t i o n Is e n u n c i a t e d In 
S t a t e v. E r i e , 210 Iowa 974, where, a t page 979, t h i s language 
a p p e a r s : 

"The l e g i s l a t i v e I n t e n t i n t h e enactment o f the 
law under d i s c u s s i o n I s o b v i o u s . I t was t o p r e 
v e n t a c h i l d under 14 y e a r s f r o m b e i n g employed 
by the owner o r o p e r a t o r o f t h e d e f i n e d and p r o 
h i b i t e d e s t a b l i s h m e n t s , In w h i c h , by t h e n a t u r e 
of the work o r t h e p l a c e o f employment, h i s h e a l t h 
o r moral w e l f a r e might be i m p a i r e d . The l e g i s l a 
t u r e d i d e x c e p t a c h i l d under 14 y e a r s when a c t 
i n g In the o c c u p a t i o n o f h i s mother, as i n the 
i n s t a n t c a s e . She had a t r e a s u r e In t h e c h i l d 
I n v o l v e d h e r e , and t h e p a r e n t * s I n c e n t i v e would 
n a t u r a l l y be to p r e s e r v e t h a t t r e a s u r e . Under 
the p r o v i s i o n s o f S e c t i o n 1526, t h e l e g i s l a t u r e 
r e c o g n i z e d t h e f a c t t h a t p a r e n t s g e n e r a l l y have 
s u f f i c i e n t i n t e r e s t In t h e i r own c h i l d o r c h i l 
d r e n t o d e c i d e what i s b e s t f o r him o r them, as 
d e f i n e d i n the e x c e p t i o n , and l e f t the q u e s t i o n 
t o be d e c i d e d by t h e p a r e n t o r p a r e n t s . " 

When t h i s i s c o n s i d e r e d w i t h t h e u n d e r s c o r e d w o r d i n g o f 
S e c t i o n 92.1, s u p r a , the i n t e n t o f t h e L e g i s l a t u r e i s c l e a r l y 
t h a t a p a r e n t i s not an employer i n the u s u a l sense o f the word. 
W i t h t h a t In mind. I t can be seen t h a t t h e l a s t paragraph o f 
S e c t i o n 92.5, 1958 Code of Iowa, means e x a c t l y what i t s t a t e s : 

" • . . the p e r m i t In no case s h a l l be Issued 
. t o t h e c h i l d , p a r e n t , g u a r d i a n , o r c u s t o d i a n , 
b u t t o I t s p r o s p e c t i v e employer." 
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T h e r e f o r e , i n s o f a r as t h e e s t a b l i s h m e n t s s p e c i f i e d i n 
S e c t i o n 92,1, s u p r a , a r e c o n c e r n e d , a p a r e n t need n o t a c q u i r e 
a work p e r m i t f o r h i s own c h i l d when such c h i l d i s w o r k i n g i n 
an e s t a b l i s h m e n t o p e r a t e d by t h e p a r e n t though t h e c h i l d may 
be f o u r t e e n b u t l e s s than s i x t e e n y e a r s o f age. 

V e r y t r u l y y o u r s , 

HUGH V. FAULKNER 
A s s i s t a n t A t t o r n e y General 

HVftMKB 



May 1, 1958 

Mr. R o b e r t W. B u r d e t t e 
D e c a t u r County A t t o r n e y 
Leon, Iowa 

Dear S l r t 

T h i s w i l l acknowledge r e c e i p t o f yo u r s o f t h e 28th u l t . 

In w h i c h you s u b m i t t e d t h e following« 

"Our County A u d i t o r has r e q u e s t e d t h a t I 
o b t a i n an A t t o r n e y G e n e r a l ' s o p i n i o n on t h e 
f o l l o w i n g two q u e s t i o n s r e l a t i v e t o e l e c t i o n 
laws* L e t us assume t h e f o l l o w i n g s e t o f 
f a c t s j 
"A one*tlme r e s i d e n t o f o u r county makes a 
permanent move, o r change o r r e s i d e n c e t o 
some o t h e r s t a t e * He moves h i s h o u s e h o l d 
goods, f a m i l y , e t c * , t o t h e new l o c a t i o n . 
He has no p r o p e r t y r e m a i n i n g i n Decatur 
County and g i v e s no a p p a r e n t I n d i c a t i o n o f 
e v e r r e t u r n i n g t o our c o u n t y . However, p e r * 
baps f o r s e n t i m e n t a l r e a s o n s , he wants t o 
m a i n t a i n h i s v o t i n g r e s i d e n c e as Decatur 
County and proceeds t o v o t e In o u t e l e c t i o n s 
by absentee b a l l o t f r o m year t o y e a r . My 
q u e s t i o n s a r e : 

•*1. Is I t p r o p e r and l e g a l f o r such a p e r s o n 
t o v o t e In Decatur County e l e c t i o n s by ab* 
s e n t e e b a l l o t ? 

t h e answer t o q u e s t i o n one Is no, t h a t 
such v o t i n g would n o t be l e g a l , t h e n t h e 
County A u d i t o r has t h i s q u e s t Iont 

- " 2 . What would he be r e q u i r e d t o do when such 
a p e r s o n makes a p p l i c a t i o n t o him f o r an ab* 
s e n t s e b a l l o t ? 1 * 
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In r e p l y t h e r e t o I a d v i s e as f o l l o w s * 

1* I n s o f a r as your q u e s t i o n #1 Is concerned w h i c h I n 

v o l v e s t h e q u e s t i o n o f r e s i d e n c e , I t i s s a i d In t h e c a s e o f 

S t a t e v. S a v r e . 1 2 g j o w a 122, "The word ' r e s i d e n c e , ' as em

p l o y e d i n the e l e c t i o n l a w s , i s synonymous w t t h 'home,' and 

means a f i x e d o r permanent abode o r h a b i t a t i o n , t o which one, 

when a b s e n t , Intends t o r e t u r n . " A p p l y i n g the f o r e g o i n g , i t 

woul d appear t h a t t h e one t i m e r e s i d e n t has n e i t h e r t h e i n t e n t 

n o r t h e abode In Decatur County and t h e r e f o r not e n t i t l e d t o 

v o t e In De c a t u r County e l e c t i o n s by absentee b a l l o t . 

2. In answer t o your q u e s t i o n #2 I would a d v i s e you 

t h a t w h i l e the County A u d i t o r has s t a t u t o r y d u t i e s i n c o n n e c t i o n 

w i t h t h e a d m i n i s t r a t i o n o f t h e a b s e n t e e v o t e r s law, he appears 

t o have no power o v e r t h i s s i t u a t i o n . Whether t h e absent v o t e 

o f t h i s f o r m e r r e s i d e n t s h a l l be c a s t may be de t e r m i n e d In 

t h e s e wayss 

S e c t i o n 53.25, which p r o v i d e s as f o l l o w s ; 

" R e j e c t i n g b a l l o t . In c a s e such a f f i d a v i t Is 
f o u n d t o be i n s u f f i c i e n t , o r t h a t t h e s i g n a t u r e s 
do n o t c o r r e s p o n d , o r t h a t t h e a p p l i c a n t I s n o t 
a d u l y q u a l i f i e d e l e c t o r In such p r e c i n c t , o r 
t h a t the b a l l o t e n v e l o p e Is open, o r has been 
opened and r e s e a t e d , o r t h a t t h e b a l l o t e n v e l o p e 

- c o n t a i n s more than one b a l l o t o f any one k i n d , 
o r t h a t s a i d v o t e r has v o t e d In p e r s o n , such 
v o t e s h a l l not be a c c e p t e d o r c o u n t e d . " 

under t h e a u t h o r i t y o f 
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b. By c h a l l e n g e o f t h e v o t e under the p r o v i s i o n s o f 

S e c t i o n 53.51* p r o v i d i n g as f o l l o w s : 

" C h a t l e n g e s . The v o t e o f any absent v o t e r 
may be c h a l l e n g e d f o r cause and t h e Judges 
o f e l e c t i o n s h a l l d e t e r m i n e t h e l e g a l i t y o f 
such b a l l o t as In o t h e r c a s e s . " 

See o p i n i o n o f t h e A t t o r n e y G e n e r a l b e a r i n g on t h i s 

q u e s t i o n a p p e a r i n g In t h e R e p o r t f o r 1928 a t page 428. copy o f 

wh i c h i s e n c l o s e d . See a l s o Drennan v. Olmstead. 224 Iowa 85. 

275 N. W. 884. 

Ve r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OSsMKB 
Cnc. 



Memo from: LEONARD ABELS 



May 6, 1958 

Mrs. Eva Parsons 
D e p o r t a t i o n C l e r k 
Board o f C o n t r o l 
L o c a l 

Dear Mrs. Parsonss 

Your I n q u i r i e s o f March 24, 1958, a r e s e t out below: 

(1) Is a m a r r i a g e c o n t r a c t l e g a l I f the person 
e n t e r i n g i n t o such a c o n t r a c t , has been l e g a l l y 
committed, but Is on c o n v a l e s c e n t l e a v e from a 
mental I n s t i t u t i o n ? 

(2) In the event the m a r r i a g e c o n t r a c t Is con
s i d e r e d v a l i d , does the l e g a l s e t t l e m e n t o f t h e 
w i f e change t o t h a t o f the husband? 

(3) I f a woman Is d i s c h a r g e d as "not c u r e d " 
can she e n t e r i n t o a v a l i d m a r r i a g e c o n t r a c t 
and, does her l e g a l s e t t l e m e n t change as a 
r e s u l t o f such m a r r i a g e ? 

(4) I f the m a r r i a g e Is not a v a l i d c o n t r a c t , Is 
an annulment r e q u i r e d ? 

(5) Does a J u v e n i l e a t t a i n age o f m a j o r i t y 
through m a r r i a g e ? 

(6) I f a J u v e n i l e does a t t a i n such m a j o r i t y 
through m a r r i a g e and I t becomes n e c e s s a r y t h a t 
he marry w h i l e a t t h e T r a i n i n g S c h o o l , s h o u l d 
he be i m m e d i a t e l y d i s c h a r g e d ? 

W i t h r e s p e c t t o t h e s e q u e s t i o n s you a r e a d v i s e d as f o l 
lows : 

1. The m a r r i a g e o f a l e g a l l y committed inmate o f a mental 
i n s t i t u t i o n w h i l e such inmate i s on c o n v a l e s c e n t l e a v e f r o m such 
I n s t i t u t i o n Is an e v i d e n t i a r y m a t t e r . Such a m a r r i a g e i s not v o i d 
w i t h i n t h e p r o v i s i o n s o f Chapter 595, 1958 Code o f Iowa. I f not 
v o i d I t must be c o n s i d e r e d v o i d a b l e . As a v o i d a b l e m a r r i a g e i t 
Is v a l i d u n t i l a n n u l l e d . 
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I n s a n i t y a t the time o f m a r r i a g e i s b a s i s f o r an a n n u l 
ment under S e c t i o n 5 9 8 . 1 9 ( 4 ) , 1958 Code o f Iowa, However, such 
annulment p r o c e e d i n g Is t o be I n i t i a t e d In accordance w i t h Sec
t i o n 598.21, 1958 Code of Iowa, w h i c h s t a t e s t h a t " e i t h e r p a r t y " 
may f i l e a p e t i t i o n o f annulment. The a n n o t a t i o n s t o t h i s s e c 
t i o n r e f e r t o a 1918 A t t o r n e y G e n e r a l O p i n i o n , page 542, which 
h o l d s t h a t t h e s u p e r i n t e n d e n t of a s t a t e I n s t i t u t i o n t o r the 
f e e b l e minded has no a u t h o r i t y t o b r i n g an annulment p r o c e e d i n g . 

T h e r e f o r e , the s t a t u s o f t h i s m a r r i a g e Is a f a c t m a t t e r 
I n s o f a r as t h e competency of the mental p a t i e n t Is concerned. 
S i n c e t h e m a r r i a g e Is not w i t h i n t h e c l a s s i f i c a t i o n o f m a r r i a g e s 
c o n s i d e r e d v o i d I t Is v a l i d u n t i l a n n u l l e d . 

2. In answer t o the second q u e s t i o n you a r e r e f e r r e d t o 
S e c t i o n 230.1, 1958 Code of Iowa, w h i c h s t a t e s : 

" * * * 
"The r e s i d e n c e o f any p e r s o n found Insane who 
i s an Inmate o f any s t a t e i n s t i t u t i o n s h a l l 
be t h a t e x i s t i n g a t the time o f a d m l s s l o n 
t h e r e t o . " (Emphasis s u p p l i e d ) 

Supplementing the above w o r d i n g Is an o p i n i o n f rom t h i s 
Department a p p e a r i n g In 1946 A t t o r n e y G e n e r a l O p i n i o n , page 201, 
In t h a t o p i n i o n I t was h e l d t h a t where two i n s t i t u t i o n Inmates 
were m a r r i e d , w h i l e Inmates, t h e d e r i v a t i v e l e g a l s e t t l e m e n t o f 
t h e w i f e d i d not change u n t i l h er d i s c h a r g e . As a p a r t o f t h a t 
o p i n i o n I t was f u r t h e r h e l d t h a t such l e g a l s e t t l e m e n t d i d n o t 
change w h i l e on l e a v e t h e r e f r o m . C i t e d In s u p p o r t of t h i s propo 
s l t l o n was 1938 A t t o r n e y G e n e r a l O p i n i o n , page 254. 

Therefore,, c l e a r l y , whether o r n o t the m a r r i a g e Is v a l i d , 
an Insane person on l e a v e o f absence from a mental i n s t i t u t i o n 
r e t a i n s h i s o r her o r i g i n a l l e g a l s e t t l e m e n t . 

3. As t o the t h i r d I n q u i r y , you a r e d i r e c t e d t o 1946 
A t t o r n e y General O p i n i o n , page 121. W h i l e an Inmate Is on p a r o l 
f r o m a mental i n s t i t u t i o n the p r e s u m p t i o n o f I n s a n i t y remains. 
A l s o , where d i s c h a r g e ten In terms l a b e l l e d 'not c u r e d * t h i s 
p r e s u m p t i o n p r e v a i l s * I t I s , however, r e b u t t a b l e . 

A p r e r e q u i s i t e t o o b t a i n i n g a m a r r i a g e l i c e n s e i s s a n i t y . 
See S e c t i o n 5 9 5 . 3 ( 5 ) , 1958 Code o f Iowa. T h e r e f o r e , the presump
t i o n o f i n s a n i t y i s , u n t i l r e b u t t e d , In e f f e c t and c o u l d r e n d e r 
t h e Inmate i n c a p a b l e o f e n t e r i n g I n t o a v a l i d m a r r i a g e . 
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The answer t o q u e s t i o n 2 above p r o v i d e s the s o l u t i o n w i t h 
r e s p e c t t o whether l e g a l s e t t l e m e n t changes as a r e s u l t o f such 
m a r r i a g e . 

k. T h i s q u e s t i o n Is d i s c u s s e d i n the answer t o your 
f i r s t I n q u i r y . F u r t h e r e l a b o r a t i o n i s u n n e c e s s a r y . # 

$. S e c t i o n 599.1, 1958 Code o f Iowa, s p e c i f i c a l l y p r o 
v i d e s the answer t o a t t a i n m e n t o f m a j o r i t y through m a r r i a g e . 

6. W i t h r e g a r d t o j u r i s d i c t i o n o v e r a person who m a r r i e s 
w h i l e on l e a v e o f absence f r o m a s t a t e mental I n s t i t u t i o n , your 
a t t e n t i o n Is I n v i t e d t o 1938 A t t o r n e y G e n e r a l O p i n i o n , page 89. 

V e r y t r u l y y o u r s , 

HUGH V. FAULKNER 
A s s i s t a n t A t t o r n e y General 

HVFjMKB 





May 8, 1958 

Mrs. Eya Parsons 
D e p o r t a t i o n C l e r k 
Board o f C o n t r o l 
L o c a l 

Dear Mrs. P a r s o n s : 

Your l e t t e r o f March 24, 1958, poses t h e f o l l o w i n g 
f o u r q u e s t i o n s : 

"When a c h i l d Is committed as dependent o r 
n e g l e c t e d t o t h e Iowa A n n i e Wlttenmyer o r 
th e S t a t e J u v e n i l e Home and/ o r , committed 
as a d e l i n q u e n t t o t h e S t a t e T r a i n i n g S c h o o l s , 
t h e y a r e committed u n t i l t h e age o f twenty-
one u n l e s s o t h e r w i s e r e l e a s e d by the Board 
o f C o n t r o l a f t e r a t t a i n i n g t he age o f e i g h t -
een. 

" A c c o r d i n g t o S e c t i o n 232,29 the Board o f 
C o n t r o l may t r a n s f e r t h e s e c h i l d r e n t o e i t h e r 
Woodward o r Glenwood I f th e y a r e found t o be 
f e e b l e - m i n d e d . 

" ( 1 ) When t h e p a t i e n t r e a c h e s t h e age o f 
twenty-one and c o n t i n u e d c a r e Is I n d i c a t e d , 
Is i t n e c e s s a r y t o s e c u r e a n o t h e r commitment 
a d j u d g i n g the person t o be feeb l e - m i n d e d ? 

" ( 2 ) Does the o r i g i n a l I n s t i t u t i o n Issue a 
d i s c h a r g e a t time o f t r a n s f e r ? 

" ( 3 ) I f such d i s c h a r g e Is I s s u e d , does t h i s 
end J u r i s d i c t i o n and Is recommitment n e c e s 
s a r y a t the time o f t r a n s f e r ? 

" ( 4 ) i f d i s c h a r g e Is not I s s u e d , can t h e 
- o r i g i n a l I n s t i t u t i o n c l o s e t h e i r r e c o r d s by 

n o t i f y i n g t h e c o u n t y o f commitment o f such 
t r a n s f e r and so I n d i c a t i n g on t h e i r r e c o r d s ? " 

From t h e c o n t e x t o f the above i t appears t h a t you a r e con 
f r o n t e d w i t h t h e s i t u a t i o n where a dependent, n e g l e c t e d o r d e l i n 
quent p e r s o n Is committed under t h e p r o v i s i o n s o f Chapter 232, 
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1958 Code o f Iowa. A f t e r such commitment t h e person Is found t o 
be f e e b l e - m i n d e d , and thus t r a n s f e r r e d t o a S t a t e i n s t i t u t i o n 
f o r such persons under a u t h o r i t y o f S e c t i o n s 232.29 and 244.5, 
1958 Code o f Iowa. 

You a r e a d v i s e d as f o l l o w s : 

1. A thorough d i s c u s s i o n o f t h e f i r s t I n q u i r y i s co n 
t a i n e d In the c a s e o f Murphy v. Lacey, 237 Iowa 318, 21 N. W. 2d 
897. In t h a t d e c i s i o n a t r a n s f e r f r o m t h e Iowa S o l d i e r s ' Or
phans Home a t Davenport to the Glenwood S t a t e School was u p h e l d 
on a f i n d i n g o f f e e b l e - m l n d e d n e s s by the Board o f C o n t r o l . T h i s 
f i n d i n g o c c u r r e d a f t e r commitment t o t h e Davenport home. The 
f i n d i n g c o n s i s t e d o f a p s y c h o l o g i c a l e x a m i n a t i o n conducted by t h e 
Board o f C o n t r o l . 

I t Is t h e r e f o r e reasoned t h a t a f t e r a f i n d i n g o f f e e b l e 
mindedness t h a t forms the b a s i s f o r c o n t r o l o ver t h e person and 
not the p r i o r b a s i s o f commitment, i . e., as a dependent, n e g l e c t e d 
o r d e l i n q u e n t p e r s o n . 

As d i s c u s s e d i n the Murphy c a s e , s u p r a , i t Is not n e c e s s a r y 
t o go through the s t e p s o f an o r i g i n a l commitment In the I n s t a n c e 
o f a t r a n s f e r . T h i s i s emphasized i n the language s t a t e d below 
w h e r e i n c o r r e s p o n d i n g code s e c t i o n s a r e c o n s i d e r e d : 

"We a r e o f the o p i n i o n and h o l d t h a t s e c t i o n 3405 
i s not mandatory so t h a t f t l i m i t s a l l a d m i s s i o n s 
t o the Glenwood S c h o o l . I t o b v i o u s l y r e l a t e s t o 
o r i g i n a l a d m i s s i o n s . S e c t i o n 3648 r e l a t e s t o 
t r a n s f e r s between i n s t i t u t i o n s and was in t e n d e d 
t o be i n a d d i t i o n t o p r o v i s i o n s f o r o r i g i n a l ad
m i s s i o n s . To h o l d t h a t c h a p t e r 171 must be com
p i l e d w i t h b e f o r e t h e board o f c o n t r o l c o u l d a c t 
under s e c t i o n 3648 would r e n d e r s e c t i o n 3648 
m e a n i n g l e s s , because the t r a n s f e r would n ot be 
made by the board but by the d i s t r i c t c o u r t . 
A l s o , t o h o l d t h a t t h e o t h e r p r o v i s i o n s o f se c 
t i o n 3405 must be c o m p i l e d w i t h b e f o r e the board 
c o u l d a c t under s e c t i o n 3648 would l i k e w i s e r e n 
d e r s e c t i o n 3648 m e a n i n g l e s s , because the t r a n s 
f e r would n ot be made by the board but by t h e de-

- s l r e o f the inmate, t h e p a r e n t s , g u a r d i a n , o r 
c o u n t y a t t o r n e y . " 

2. The above q u o t a t i o n i s i n d i c a t i v e o f t h e f a c t t h a t a 
" d i s c h a r g e " i s not t o be c o n s i d e r e d a " t r a n s f e r " . F u r t h e r r e c o g -



Mrs. Eva P a r s o n s - 3 * May 8, 1958 

n i t Ion o f t h i s d i f f e r e n c e Is m a n i f e s t In S e c t i o n 218.21, 1958 
Code o f Iowa. 

3. In r e g a r d t o your t h i r d q u e s t i o n , you a r e r e f e r r e d 
t o t h e d i s c u s s i o n under number 1 above which p r o v i d e s t h e 
answer. 

k. Whether o r not t h e t r a n s f e r o r I n s t i t u t i o n can c l o s e 
t h e i r r e c o r d s Is an a d m i n i s t r a t i v e problem and not a l e g a l 
m a t t e r . 

V ery t r u l y y o u r s , 

HUGH V. FAULKNER 
A s s i s t a n t A t t o r n e y General 

HVFtMKB 





May 5, 1958 

Mr, W, G r a n t Cunningham 
S e c r e t a r y , E x e c u t i v e C o u n c i l 
B u i 1 d I n g 

Oear Mr, Cunningham: 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 2nd I n s t , 

In which you s u b m i t t e d t h e f o l l o w i n g : 

"We would a p p r e c i a t e an o p i n i o n as t o whether 
o r n o t the E x e c u t i v e C o u n c i l has t h e a u t h o r i t y 
t o approve o u t o f s t a t e t r a v e l and expenses i n 
c o n n e c t i o n w i t h L e g i s l a t i v e R esearch Committee 
members who a r e a l s o members o f our S t a t e L e g i s 
l a t u r e , " 

In r e p l y t h e r e t o I a d v i s e t h a t In my o p i n i o n the members 

o f t h e L e g i s l a t i v e Research Committee may t r a v e l w i t h expenses 

p a i d o u t s i d e t h e S t a t e o f Iowa w i t h o u t p r i o r a u t h o r i t y t h e r e f o r 

b e i n g g r a n t e d by t h e E x e c u t i v e C o u n c i l , The s t a t u t e p e r t a i n i n g 

t o t h e expenses o f such committee Is S e c t i o n 2.54, Code 1958, 

p r o v i d i n g as f o l l o w s : 

" O f f i c e and s u p p l l e s a* s a l a r i e s . The o f f i c e 
o f t h e r e s e a r c h bureau s h a l I be l o c a t e d In 
t h e s t a t e h o u s e . O f f i c e s p a c e , s u p p l i e s , 
p o s t a g e and equipment s h a l l be f u r n i s h e d by 
the e x e c u t i v e c o u n c i l * A l l o t h e r expenses 
and s a l a r i e s s h a l l be p a i d by t h e budget and 
f i n a n c i a l c o n t r o l committee f r o m t h e c o n t t n * 

. gent f u n d p r o v i d e d f o r t h e budget and f i n a n 
c i a l c o n t r o l committee. Expenses o f the r e -

$ 7 - s- 7 
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s e a r c h committee and r e s e a r c h bureau s h a l l be 
p a i d upon the a p p r o v a l o f t h e d i r e c t o r o f t h e 
bureau and, i f an e x t r a o r d i n a r y expense, upon 
t h e a p p r o v a l o f t h e r e s e a r c h committee." 

Note t h a t the power o f t h e E x e c u t i v e C o u n c i l where 

expenses a r e concerned i s l i m i t e d t o the expense o f o f f i c e 

s p a c e , s u p p l i e s , postage and equipment. A l l o t h e r expenses o f 

th e Committee s h a l l be p a i d by t h e Budget and f i n a n c i a l C o n t r o l 

Committee from I t s c o n t i n g e n t f u n d and such payment s h a l l be 

made upon t h e a p p r o v a l o f t h e d i r e c t o r o f t h e bureau* The p l a i n 

language o f t h i s s t a t u t e r e s t r i c t i n g t h e a u t h o r i t y o f the E x e c u t i v e 

C o u n c i l i n s o f a r as expenses a r e concerned and p r o v i d i n g f o r t h e 

payment o f a l 1 o t h e r expenses by t h e Budget and F i n a n c i a l C o n t r o l 

Committee from I t s funds c l e a r l y e x c l u d e s f rom t h e power o f t h e 

C o u n c i l a p p r o v a l t o expend money on t r a v e l o u t s i d e o f t h e s t a t e 

by t h e members o f t h e Committee. T h i s a u t h o r i t y o f t h e C o u n c i l 

c o n t a i n e d i n Sec. 8.13, s u b s e c t i o n 2, has no b e a r i n g upon t h i s 

c o n c l u s i o n . To make t h i s a p a r t o f the C o u n c i l ' s expense c o n t r o l 

s e t up i n Sec. 8 . 1 3 (2) would be I n c o r p o r a t i n g an e x c e p t i o n t o t h e 

p r o v i s i o n s o f S e c t i o n 2.54 t h a t was not I n c o r p o r a t e d by t h e L e g i s 

l a t u r e . The use o f the words a l 1 o t h e r expenses c o n t a i n e d In 

Sec. 2,54 i n c l u d e s t h e expense o f t r a v e l o u t s i d e t h e s t a t e by 

members o f t h e Committee. 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l OS-.MKB 



Memo from: LEONARD ABELS 

Assistant Attorney General 



May 8, 1958 

Mr. Eugene Hal 1Ing 
S t a t e R e p r e s e n t a t i v e 
O r i e n t , Iowa 

Dear Mr. Hal 1Ing: 

We have your I n q u i r y which s t a t e s In p a r t as f o l l o w s : 

"Can a produce buyer * * * buy eggs from a 
prod u c e r who s i g n s a w a i v e r g i v i n g power o f 
a t t o r n e y t o s a i d produce buyer who In t u r n 
buys and r e s e l l s p r o d u c e r s eggs on c u r r e n t 
r e c e i p t s b a s i s . The above eggs s o l d o u t o f 
s t a t e and/or t o p r o c e s s o r In s t a t e ? " 

S e c t i o n 196.12, 1958 Code, s t a t e s In p a r t as f o l l o w s : 

" C a n d l i n g and g r a d i n g r e q u l r e d . Every p e r -
son b u y i n g eggs from p r o d u c e r s f o r r e s a l e 

s h a l l c a n d l e and grade a l l eggs * * *, o r 
cause t o be c a n d l e d and graded * * *, a l l 
eggs o f f e r e d t o him, * * *." 

On the b a s i s o f the above s t a t u t e I t Is t h e o p i n i o n 
o f t h i s o f f i c e t h a t the produce buyer cannot buy eggs from a 
pr o d u c e r f o r r e s a l e , I r r e s p e c t i v e o f t h e u l t i m a t e d e s t i n a t i o n 
o f t h e eggs, u n l e s s he c a n d l e s and grades them o r causes them 
t o be c a n d l e d and graded. T h i s c o n c l u s i o n Is f u r t h e r borne 
o u t by the p r o v i s i o n s o f S e c t i o n 196.14, 1958 Code, which 
s t a t e s : 

"Grades. A l l eggs f o r r e s a l e o r r e t a i l 
must be c a n d l e d , graded and l a b e l e d , and 
no eggs s h a l l be s o l d as * * * ' c u r r e n t 
r e c e i p t s ' , * * *." 

Very t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y General 

FHF:MKB 



£ ~ J J _ S I -IA X--P-M A PT ER>23,.,CO.DE_OF l 9 5 8 i ^ W h e t h e r a motor v e h i c l e 
p u r c h a s e d o u t s i d e t h e s t a t e was I n t e n d e d f o r u s e i n Iowa i s a 
q u e s t i o n o f f a c t . The b u r d e n o f p r o o f b e i n g on t h e p r o p e r t y 
owner t o e s t a b l i s h t h a t s u c h m o t o r v e h i c l e was n o t p u r c h a s e d 
f o r u s e i n Iowa. tp^,-kJ^Jl^) & S / V s S . 

" & —• 9 
May 12, 1958 

Mr. W i l l i a m M. Tucker 
Johnson County A t t o r n e y 
S u i t e 4 0 5 , Iowa S t a t e Bank B u i l d i n g 
Iowa C i t y , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f A p r i l 29 i n 
which you submit the f o l l o w i n g f o r our o p i n i o n s 

"The f o l l o w i n g s e t o f f a c t s have p r e s e n t e d themselves 
to our County T r e a s u r e r ' s O f f i c e i n c o n n e c t i o n w i t h the 
l i c e n s i n g o f an a u t o m o b i l e f o r t h e year o f 1958. 

"'A' was a r e s i d e n t o f N o r t h Dakota up u n t i l September 1, 
1957. D u r i n g t h e year o f 1957 and p r i o r to September 1, 
he purchased a new a u t o m o b i l e i n South Dakota f o r a t o t a l 
p u r c h a s e p r i c e o f $3,620 upon which he r e c e i v e d $2,249 on 
a t r a d e - i n and p a i d cash i n t h e amount o f $1,400. The ad
d i t i o n a l $29 was to c o v e r $1 t i t l e c e r t i f i c a t e and $28 i n 
s a l e s t a x . He moved to the s t a t e o f Iowa i n September o f 
1957 and i n J a n u a r y o f 1958, s e c u r e d an Iowa l i c e n s e p l a t e 
f o r t h i s a u t o m o b i l e . In c o n n e c t i o n w i t h t h e s e f a c t s , 
would you k i n d l y answer the f o l l o w i n g q u e s t i o n a l 

" 1 . Under the above f a c t s , was such motor v e h i c l e s u b j e c t 
to use t a x i n the S t a t e o f Iowa? 

" 2 . i f the answer to the above q u e s t i o n i s i n t h e a f f i r m a 
t i v e , i s such use t a x based upon t h e $3*620 t o t a l purchase 
p r i c e o r t h e $1,4-00 cash c o n s i d e r a t i o n p a i d ? " 

In answer to your f i r s t q u e s t i o n we a d v i s e as f o l l o w s ) 

S e c t i o n 4 2 3 . 2 , Code o f 1958, p r o v i d e s t h a t s 



Mr. W i l l i a m ». Tucker — 2 May 12, 1958 

"An e x c i s e t a x l a hereby imposed on t h e use i n t h i s 
s t a t e o f t a n g i b l e p e r s o n a l p r o p e r t y purchased on o r a f 
t e r t h e e f f e c t i v e date o f t h i s c h a p t e r f o r use ̂ n tfri , 3 
s t f l t e , a t the r a t e o f two p e r c e n t o f the purchase p r i c e 
o f such p r o p e r t y . * * *." (Emphasis s u p p l i e d ) 

In t h e case o f &flin Mfg. Co. ,Yt UWtt S l f l t s TflX, CftqftUggiflfb 
237 Iowa 531, 53*+» 22 N.W. 2d 786, t h e Court fctatedi 

"The purpose o f the u s e - t a x i s i n d i r e c t l y t o t a x s a l e s 
t h a t cannot be d i r e c t l y t a x e d under the Iowa s a l e s - t a x 
law* S i n c e s a l e s o f p r o p e r t y d e s i g n e d f o r use i n Iowa 
cannot be taxed i f consummated o u t s i d e the s t a t e , our 
l e g i s l a t u r e has r e s o r t e d t o t h e p l a n (not uncommon i n 
r e c e n t y e a r s ) o f t a x i n g the use o f such p r o p e r t y i n t h e 
s t a t e . The t a x i s on t h e use but i t ? p r e s u p p o s e s a 

p r i o r s a l e . The t a x s e r v e s t h e doub l e purpose o f p r o 
d u c i n g revenue t h a t o t h e r w i s e might not be a v a i l a b l e 
and o f f u r n i s h i n g some measure o r p r o t e c t i o n t o Iowa 
d e a l o r s from c o m p e t i t i o n w i t h o u t s i d e vendors not sub
j e c t t o l i a b i l i t y f o r s a l e s t a x . # * # * * . The law i s 
at t h e same time a p p a r e n t l y drawn w i t h the purpose o f 
a v o i d i n g double t a x a t i o n . * * * 

To the above case s h o u l d be added t h a t of M o r r i son-Knudqqn 
fiffM lnc,n Yt tftwa, S t a t e Tax, Com^j s s j o n , 2»+2 Iowa 33t N.W. 2d 
¥ f 9 , e x c e r p t s as f o l l o w s ! 

Page 26J "* * *, the s t a t u t e doea not impose a t a x on 
the use i n t h i s s t a t e o f a l l p e r s o n a l p r o p e r t y but o n l y 
such p r o p e r t y as was purch a s e d f o r use h e r e . " 

Page 3&I "* * *• As b e f o r e e x p l a i n e d , t h e use i n t h i s 
s t a t e o f p r o p e r t y a f f o r d s no b a s i s f o r the; t a x u n l e s s " 
t h e p r o p e r t y was 'purchased * * * f o r use i n t h i s s t a t e ' . 
tt* * * * * *. 

"Our d e c i s i o n s have been c a r e f u l t o p o i n t out t h a t t h e 
u s e - t a x law i s supplementary to t h e s a l e s - t a x law and 
p r o t e c t s Iowa d e a l e r s who must c o l l e c t and pay a s a l e s 
t a x by p l a c i n g them on a t a x e q u a l i t y w i t ^ g p m p e t l n g 

L - o f - i ' o u t - o f - s t a t e vendors whose s a l e s a r e n o t ^ S w j e c t t o the 
s a l e s t a x . A l s o t h a t t h e p r i n c i p l e purpose o f t h e u s e -
ta x law was t o remedy the e v i l o f o u t - o f - s t a t e b u y i n g 
t o escape the s a l e s t a x . " 



Mr. W i l l i a m U. Tucker — 3 May 12, 1958 

The Supreme Court o f Iowa has e s t a b l i s h e d the t e s t t Was 
th e p r o p e r t y ( i n t h i s c a s e , an a u t o m o b i l e purchased i n South 
Dakota) 'purchased * * * f o r use In t h i s s t a t e ' ? 

From t h e f a c t s you p r e s e n t we cannot d e t e r m i n e a c o n c i s e 
answer, nor a r e we i n a p o s i t i o n t o do so. 

The burden o f p r o o f i s not upon t h e S t a t e , however, t o prove 
such purchase was made " f o r use i n Iowa". The burden i s on t h e 
p r o p e r t y owner t o e s t a b l i s h t h a t the p r o p e r t y was not so p u r c h a s e d . 
ftwrt 9 f th« M t o may Q s n q r f l U i 9 5 i , pages 21, 32. 

I t i s our o p i n i o n t h a t whether t h e a u t o m o b i l e was purchased 
f o r use i n Iowa i s a f a c t q u e s t i o n . The burden o f p r o o f , however, 
b e i n g on the p r o p e r t y owner t o r e b u t t t h e prima f a c i e c a s e made 
out by S e c t i o n 423.5, Code o f 1958. 

We d e f e r a n s w e r i n g the second q u e e t i o n you submit u n t i l such 
time as i t may be determined t h a t t h e motor v e h i c l e you d e s c r i b e 
j s s u b j e c t to the Iowa Use Tax. 

Very t r u l y y o u r s , 

CHPirad 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 



P U D L I O S A F E T Y : MOTOR V E H I C L E S ' S E C T ION. 321. 134, C O D E ^ O F l95o; — 
An a f f i d a v i t f i l e d i n l i e u o f the s u r r e n d e r o f the r e g i s t r a t i o n p l a t e s 

w i l l not b r i n g the owner of a motor v e h i c l e under the p r o v i s i o n s o f 
iecV°X 3 2 1; 1 3 l +: (^^^ &+eJu-t /3m>^j /s** 

May 20, 1958 

Mr* R u s s e l l 1. Brown 
Commissioner o f P u b l i c S a f e t y 
Department o f P u b l i o S a f e t y 
L o c a l 

Dear S i r I 

Your l e t t e r o f Ja n u a r y 30 i s s e t out as f o l l o w s ! 

"We h e r e w i t h r e s p e c t f u l l y submit t o you a r e q u e s t f o r an 
o p i n i o n on the f o l l o w i n g q u e s t i o n : 

" S e c t i o n 321.134 o f t h e Iowa Code s e t s out pr o c e d u r e t o 
s t o r e a v e h i c l e . 

" I f t he l i c e n s e p l a t e s a r e not t u r n e d i n t o the County 
T r e a s u r e r b e f o r e the f i r s t o f F e b r u a r y would a sworn a f 
f i d a v i t by the owner t h a t t h e v e h i c l e had not been o p e r 
a t e d on the highway a f t e r t h e f i r s t o f F e b r u a r y q u a l i f y 
t h e owner t o come under the p r o v i s i o n s o f S e c t i o n 321.13 1*?" 

The word " a f f i d a v i t " d o « 3 not appear i n S e c t i o n 322.134, Code 
o f 1958, nor i s any r e f e r e n c e made t h e r e i n t o o t h e r s e c t i o n s c o n 
t a i n i n g o r d e f i n i n g the word. 

S e c t i o n 321.126(4) p e r t a i n s t o s t o r a g e and r e f e r e n c e i s made 
t h e r e i n t o an a f f i d a v i t but such s e c t i o n 7s l i m i t e d t o s t o r a g e by 
the owner o f a motor v e h i c l e upon such owner e n t e r i n g m i l i t a r y 
s e r v i c e * 

As you w i l l n o t i c e , upon r e a d i n g t h e s e two s t a t u t e s , the owner 
i s r e q u i r e d t o s u r r e n d e r the r e g i s t r a t i o n p l a t e s to the county 
t r e a s u r e r i n both i n s t a n c e s . In once t o o b t a i n a r e f u n d (321.126(4)) 
and i n the o t h e r t o a v o i d p a y i n g t h e p e n a l t y p r e s c r i b e d (321*134)* 

(.. 
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The a f f i d a v i t r e q u i r e d i n S e c t i o n 321.126(4) i s i n add i t l o p t o 
the s u r r e n d e r o f t h e r e g i s t r a t i o n p l a t e s and waulo* not s u f f i c e a l o n e . 
The l e g i s l a t u r e d i d not i n t e n d t h a t such an a f f i d a v i t was the o n l y 
r e q u i r e m e n t t o be met but r e q u i r e d t h e s u r r e n d e r o f t h e r e g i s t r a t i o n 
p l a t e s i n a d d i t i o n t h e r e t o . 

I t i s t h e r e f o r e the o p i n i o n o f t h i s o f f i c e t h a t the r e g i s t r a 
t i o n p l a t e s must be s u r r e n d e r e d to t h e c o u n t y t r e a s u r e r and t h a t an 
a f f i d a v i t f i l e d i n l i e u t h e r e o f w i l l not s u f f i c e t o b r i n g the owner 
under the p r o v i s i o n s o f S e c t i o n 321.134, Code o f 1958. 

Very t r u l y y o u r s , 

DON C. S$ANSON 
A s s i s t a n t A t t o r n e y G e n e r a l 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHP.rad 





May 19, 1958 

J 

Mr. D a v i d I , Grimes 
Monroe County A u d i t o r 
A l b l a , Iowa 

Dear S l r i 

R e f e r r i n g t o your r e q u e s t f o r o p i n i o n as t o the e l i g i 

b i l i t y o f a m o r t i c i a n t o a t r u s t e e s h i p o f your County h o s p i t a l , 

as a c o u r t e s y I would a d v i s e as f o l l o w s . S e c t i o n 347-9, Code 

1958, p r o v i d e s w i t h r e s p e c t t o t h e number and method of s e l e c 

t i o n o f members o f t h e Board o f T r u s t e e s In terms as f o l l o w s ? 

" T r u s t e e s - appointment - terms o f o f f Ice. 
When i t has been d e t e r m i n e d by tHe" v o t e r s 
o f a county t o e s t a b l i s h a c o u n t y p u b l i c 
h o s p i t a l , t he board s h a l l a p p o i n t seven 
t r u s t e e s chosen f r o m among t h e r e s i d e n t 
c i t i z e n s o f t h e c o u n t y w i t h r e f e r e n c e t o 
t h e i r f i t n e s s f o r such o f f i c e , t h r e e o f 
whom may be women, and not more than f o u r 
of s u ch t r u s t e e s s h a l l be r e s i d e n t s o f the 
c i t y , town, o r v i l l a g e a t whi c h such h o s p i 
t a l i s l o c a t e d . Such t r u s t e e s s h a l l h o l d 
o f f i c e u n t i l t h e f o l l o w i n g g e n e r a l e l e c t i o n , 
a t w h i c h time t h e i r s u c c e s s o r s s h a l l be 
e l e c t e d , two f o r a term o f two y e a r s , two 
f o r f o u r y e a r s , and t h r e e f o r s i x y e a r s , 
and they s h a l l d e t e r m i n e by l o t t h e i r r e 
s p e c t i v e t erms, and t h e r e a f t e r t h e i r suc
c e s s o r s s h a l l be e l e c t e d f o r r e g u l a r terms 

. o f s i x y e a r s e a c h , none o f whom s h a l l be 
p h y s i c i a n s o r l i c e n s e d p r a c t i t i o n e r s , " 

Note t h a t the f o r e g o i n g s e c t i o n e x c e p t s from the h o l d i n g 

of such o f f i c e p h y s i c i a n s and l i c e n s e d p r a c t i t i o n e r s . C h apter 147 

S0- s-// 



Mr. D a v i d I. Grimes - 2 - May 19, 1958 

o f the 1958 Code I n c l u d e s among o t h e r s deemed t o be a p r a c t l -

t l o n e r a f u n e r a l d i r e c t o r o r embalmer. In v i e w o f the f o r e * 

g o i n g I am o f t h e o p i n i o n t h a t a m o r t i c i a n Is a p r a c t i t i o n e r 

and t h e r e f o r e would not be e l i g i b l e t o the o f f i c e o f County 

h o s p i t a l t r u s t e e . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 



**)MWW: JWOMEYS_AND CREDITS. --.ANNUITY*- An agreement which p r o v i d e s 
t h a t i n exchange f o r a sum o f money an a n n u i t y i s to be p a i d on an 
annual b a s i s to the a n n u i t a n t by a r e l i g i o u s i n s t i t u t i o n , s u b j e c t s the 
p r i n c i p a l amount to moneys and c r e d i t s t a x such not b e i n g exempt under 
421 . 1 ( 1 0 ) , Code o f 1958. The payments r e c e i v e d by the a n n u i t a n t a r e 
s u b j e c t a l s o to the moneys and c r e d i t s t a x . / ' S Y - r j j W ^ * ^ ' 

AJay l 4 , 1958 

Mr. G. W. Templeton 
Hancock County A t t o r n e y 
G a r n e r , Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f A p r i l 26 i n 
which you submit the f o l l o w i n g f o r our o p i n i o n ! 

"An i n d i v i d u a l g i v e s to a c h u r c h o r a c h u r c h - s u p p o r t e d 
c o l l e g e a s u b s t a n t i a l sum o f money, the o n l y s t i p u l a 
t i o n b e i n g t h a t such r e l i g i o u s i n s t i t u t i o n s h a l l pay to 
the donor and the donor's w i f e , i f she s u r v i v e s him, a 
f i x e d sum par year f o r as l o n g as thoy o r t h e s u r v i v o r 
o f them s h a l l l i v e and upon t h e i r death a l l such annual 
payments c e a s e . 
"We d e s i r e your o p i n i o n on t h a f o l l o w i n g q u e s t i o n s : 

"1* i s the p r i n c i p a l amount t a x a b l e as monies and 
c r e d i t s ? 
" 2 . I f so. i s I t t a x a b l e t o t h e donor o r t o the r e l i 
g i o u s i n s t i t u t i o n ? 

"3« Are t h e s t i p u l a t e d a n n u a l payments r e c e i v e d by t h e 
donor t a x a b l e as monies and c r e d i t s t o him? 

" I t would seem to me t h a t t h e p r i n c i p a l amount would be 
monies and c r e d i t s i n the hands o f the r e l i g i o u s i n s t i 
t u t i o n w i t h the p o s s i b i l i t y o f t h e same b e i n g exempt, 
I f t h e y voted s o l e l y to s u s t a i n i n g t h e i r purposes as 
p r o v i d e d In S e c t i o n 427*1(10) and t h e annual f i x e d sum 
r e c e i v e d by t h e donor o r h i s spouse, i f aha s u r v i v e s 
him, would be t a x a b l e as monies and c r e d i t s under t h e 
d e f i n i t i o n o f ' c r e d i t s * s e t f o r t h i n S e c t i o n 429.I." 

SS- i f - / 2_ 



Mr. G. W. Teeipleton — 2 May l 4 , 

S e c t i o n 4 2 7 . 1 ( 1 0 ) , Code o f 1958, p r o v i d e s t h a t t he f o l l o w i n g 
s h a l l not be t a x e d : 

"Moneys and c r e d i t s b e l o n g i n g e x c l u s i v e l y t o the i n s t i 
t u t i o n s n^med i n s u b s e c t i o n s 7t 8 , and 9 and davpted 
s o l e l y t o s u s t a i n i n g them, but not e x c e e d i n g i n amount 
o r income t h e amount p r e s c r i b e d by t h e i r c h a r t e r s o r 
a r t i c l e s o f i n c o r p o r a t i o n ; * * * (Emphasis sup
p l i e d ) 

S e c t i o n 429 * 1 , Code o f 1958, d e f i n e s th© word " c r e d i t " ! 

"The terra ' c r e d i t * as used i n t h i s c h a p t e r , i n c l u d e s 
e v e r y c l a i m o r demand due o r t o become due f o r money, 
l a b o r , or o t h e r v a l u a b l e t h i n g , ,eyery a n p u j o r sum o f 
money r e c e i v a b l e a t s t a t e d p e r i o d s , *1 * * (Emphasis 
s u p p l i e d ) 

S e c t i o n 429.2, Code o f 1958> p r o v i d e s : 
ti# # * } a n n u i t i e s , * * *, s h a l l be as s e s s e d and, * * *, 
s h a l l be t a x e d upon the u n i f o r m b a s i s throughout the 
s t a t e o f f i v e m i l l s on the d o l l a r o f a c t u a l v a l u a t i o n , 
same to be as s e s s e d and c o l l e c t e d where the owner r e 
s i d e s . " 

The f a c t s you pr e s e n t a r e i n d i c a t i v e o f a purchase o f an annu
i t y by t h e donor p a y a b l e as a f i x e d sum per y e a r . Upon the death 
o f t h e s u r v i v o r t h e annual payments c e a s e , i t i s assumed t h a t an 
agreement was e n t e r e d i n t o between the donor and t h e donee, such 
agreement c o n t a i n i n g the s t i p u l a t i o n you mention. 

The p a r t y o b l i g a t e d t o pay the a n n u i t y t o the a n n u i t a n t may be 
f o r a l l p r a c t i c a l purposes the owner o f the f u n d , but d u r i n g t h e time 
the a n n u i t a n t s a r e a l i v e the prime o b l i g a t i o n o f such owner i s t h e 
payment o f the y e a r l y f i x e d sum t o t h e a n n u i t a n t . 

iowa adopts the view t h a t s t a t u t e s g r a n t i n g exemptions must be 
s t r i c t l y c o n s t r u e d . C o r n e l l College, y. gyard v f ff c x U w o f Tama 
.QvWn.tYj 81 N . I . 2d 2 5 , 26} S a n a ! t o n v t Horn, 221 iowa 208, 2 0 9 , 265 
N.W. 168. 

I t i s t h e o p i n i o n of t h i s o f f i c e t h a t f o r the purposes o f t a x 
a t i o n t h e fund i s deemed to be t h e p e r s o n a l p r o p e r t y o f t h e r e c i p i 
ent o f t h e g i f t , i n t h i s case a ch u r c h o r r e l i g i o u s i n s t i t u t i o n , 

1. 



Mr. Q. W. Tampleton — 3 May l 4 , 1958 

The r e l i g i o u s I n s t i t u t i o n s t a n d s as the person who w i l l even
t u a l l y b e n e f i t from the fund or p r i n c i p a l but u n t i l such time as 
the a n n u i t a n t s no l o n g e r r e c e i v e an annual payment such r e l i g i o u s 
i n s t i t u t i o n cannot c l a i m an exemption under S e c t i o n 427«l(lO). The 
exem p t i o n , w h i l e i t may l a t e r e x i s t , has not and w i l l not " r i p e n " 
u n t i l such time as payments t o the a n n u i t a n t s caa.se. In o r d e r t o 
q u a l i f y f o r the exemption under S e c t i o n 4-27.1(10) the moneys must 
be devoted s o l e l y to s u s t a i n i n g t h e i n s t i t u t i o n s named i n sub s e c 
t i o n s 7 , 8 , and 9 o f 4-27.1. Such i s not the case h e r e . The term 
" s u s t a i n i n g " as used i n S e c t i o n 427*1(10) has been h e l d t o mean 
" t o s u p p o r t , u p h o l d , o r m a i n t a i n " . Report, o f th?, A t t o r n e y g e n e r a l , 
1930, pages 4 J and 4 6 . 

The p r i n c i p a l amount i s t h e r e f o r e a s s e s s a b l e and t a x a b l e as 
p e r s o n a l p r o p e r t y o f t h e r e l i g i o u s i n s t i t u t i o n * 

I t i s the f u r t h e r o p i n i o n o f t h i s o f f i c e t h a t the annual pay
ments r e c e i v e d by the donor a r e t a x a b l e , t h i s o p i n i o n b e i n g i n a c 
c o r d w i t h an o p i n i o n o f t h i s o f f i c e , t h e same a p p e a r i n g i n the 
ftoport o f Xhs, M.t.pinqy g e n e r a l * 1930, page 315. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

CHP.rad 

CARL H, PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

http://caa.se


| Memo from: LEONARD ABELS 

;:-.1 Assistant Attorney General 



Hay 20, 1958 

Mr. E l i o t Thomas 
M i l l s County Attorney 
Glenwood. Iowa 
Oear Slr» 

Receipt Is acknowledged o f your l e t t e r o f May 5 as 
f o l l o w s : 

"Pursuant t o our telephone conversation, l 
am submitting t o you f o r an o p i n i o n o f your 
o f f I c e the f o l l o w i n g matter: 

"At an e l e c t i o n i n the Glenwood Independent 
School D i s t r i c t a few years ago a p r o p o s i t i o n 
was submitted t o the v o t e r s t o levy a two and 
one-half m i l l t a x on a l l property In s a i d d i e * 
t r l c t under the p r o v i s i o n s of Chapter 278. 
1954 Code o f Iowa, f o r a p e r i o d o f ten years. 

"Funds have accumulated from the levy of 
such tax and the Board o f the D i s t r i c t has asked 
me f o r an o p i n i o n as t o whether o r not s a i d funds 
can be used f o r the purchase end improvement o f 
a playground an^/or a t h l e t i c f i e l d * 

"Your o p i n i o n I s r e s p e c t f u l l y requested." 
S e c t i o n 278*1(7)» Code 1958, provides: 

"7. Vote a schoolhouse t a x . not exceeding 
two and one-half m i l l s on the d o l l a r In any one 
year, f o r the purchase o f grounds, c o n s t r u c t i o n 
o f school houses, the payment o f debts c o n t r a c t e d 
f o r the e r e c t i o n o f schoolhouses, not In c l u d i n g 
I n t e r e s t on bonds, p r o c u r i n g l i b r a r i e s f o r end 
opening roads t o schoolhouses«" 

Since the word "grounds" Is not modified by any l i m i t i n g 



Mr. E l i o t Thomas -2* May 20, 1958 
s 

a d j e c t i v e , I t f o l l o w s t h a t the s e c t i o n permits purchase o f 
playgrounds o r a t h l e t i c f i e l d s , s u b j e c t t o the l i m i t a t i o n s 
Imposed i n Chapter 297 es w e l l as school s i t e s . 

Very t r u l y yours, 

UCA/fm 
LEONARD C. ABELS 
A s s i s t a n t Attorney General 



P ' ^ , Memo from: LEONARD ABELS 
.. ! Assistant Attorney General 



May 16, 1958 

Mr. T. A. Thompson, C h i e f 
Bureau o f C r i m i n a l I n v e s t i g a t i o n 
L o c a l 

Dear C h i e f s 

In response to your r e c e n t I n q u i r y w i t h r e s p e c t t o the 
use o f f i n g e r p r i n t s f o r the e s t a b l i s h i n g o f p r i o r c o n v i c t i o n s 
as a b a s i s f o r subsequent o f f e n s e p e n a l t i e s , the f o l l o w i n g 
p r o c e d u r e s a r e recommended: 

1) A d m i s s i o n I n t o e v i d e n c e o f a c e r t i f i c a t i o n 
o f the Judgment o f c o n v i c t i o n , and, 

2) C e r t i f i c a t i o n o f f i n g e r p r i n t r e c o r d . 

a) I t must be shown t h a t the f i n g e r p r i n t 
r e c o r d i s r e q u i r e d i n the r e g u l a r c o u r s e 
of the o p e r a t i o n of the o f f i c e c e r t i f y 
ing t he same and was p r e p a r e d as a r e 
s u l t o f the p r e v i o u s t r i a l , and s h o u l d 
show the case number, the c r i m e , the 
sen t e n c e , and the d a t e . 

b) A f i n g e r p r i n t e x p e r t must c e r t i f y 
t hrough comparison the f i n g e r p r i n t 
c e r t i f i e d w i t h the r e c o r d s In the 
former c o n v i c t i o n as b e i n g the same 
as the p r i n t s o f the accused taken i n 
c o n n e c t i o n w i t h t h e i n s t a n t t r i a l . 

c) i f the f i n g e r p r i n t r e c o r d does not have 
endorsed on i t the r e s u l t of the c o n v i c 
t i o n of the p r i o r c a s e w i t h r e f e r e n c e t o 
c a s e and number i n which the Judgment was 
e n t e r e d , the p r e s e n t keeper o f the r e c o r d s 
c o u l d t e s t i f y t h a t he has examined a l l o f 
the c r i m i n a l r e c o r d s i n h i s o f f i c e and 
t h a t t h e r e was o n l y one person h e l d sub
j e c t t o t h e charge a t the time the p r i o r 
c a s e was charged and t h a t the name of 
the person i s r e c o r d e d i n the f i n g e r p r i n t 
r e c o r d s . I f the r e c o r d s i n the C l e r k ' s 



Mr, T. A. Thompson May 16, 1958 

o f f i c e show an i n d i c t m e n t a g a i n s t a 
named person f o r the c r i m e charged and 
t h e r e a r e no s i m i l a r names o f peop l e 
i n d i c t e d i t would appear t o prove t h a t 
the f i n g e r p r i n t s were the f i n g e r p r i n t s 
of the man t r i e d and c o n v i c t e d o f the 
p r i o r o f f e n s e , 

R e f e r e n c e i s a l s o made t o S e c t i o n s 126,11 and 622.43» as 
w e l l as S e c t i o n 749.2 o f t h e Code p o i n t e d out by you In your 
l e t t e r . 

P e r s o n a l r e g a r d s . 

V e r y t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y General 

FHF »MKB 



SOLDIERS R E L I E F — P e r c e n t a g e g r a n t e d c a n n o t be f i x e d by 
i n f l e x i b l e r u l e b u t must be m e a s u r e d by t h e m e r i t s o f e a c h 

Mr. J . Leo M a r t i n 
Keokuk County A t t o r n e y 
S t a t e Bank B u i l d i n g 
S i g o u r n e y , Iowa 

Dear S i n 

R e c e i p t i s acknowledged o f your l e t t e r o f May 6 as f o l l o w s ) 

"The p r o v i s i o n s o f Chapter 250 o f the 1958 Code o f the 
S t a t e o f Iowa p r o v i d e f o r r e l i e f f o r h o n o r a b l y d i s 
c h arged members o f the Armed S e r v i c e s and some o t h e r 
q u a l i f i e d p e r s o n s , which r e l i e f i s , as 1 understand i t , 
under t h e j o i n t c o n t r o l o f the S o l d i e r ' s R e l i e f Commis
s i o n and the County Board o f S u p e r v i s o r s , as p r o v i d e d 
by S e e t i o n 250.2 o f the Code. 

"The Keokuk County S o l d i e r ' s R e l i e f Commission has 
passed a r e s o l u t i o n which p r o v i d e s t h a t they w i l l be 
r e s p o n s i b l e f o r o n l y o n e - h a l f o f any h o s p i t a l b i l l f o r 
any person q u a l i f y i n g under t h e p r o v i s i o n s o f t h e Code 
r e f e r r e d to above. 

"My q u e s t i o n i s i -

"Doea t h e S o l d i e r ' s R e l i e f Commission have the power o r 
a u t h o r i t y t o determine the amount o f m e d i c a l a s s i s t a n c e 
f u r n i s h e d to a person who q u a l i f i e s under the p r o v i s i o n s 
o f Chapter 250 o f t h e 1958 Code o f the S t a t e o f Iowa, o r 
i s s a i d Commission r e s p o n s i b l e f o r the e n t i r e amount o f 
m e d i c a l a s s i s t a n c e f u r n i s h e d t o such q u a l i f i e d p e r s o n s ? " 

S e c t i o n 250.1 a u t h o r i z e s a t a x " t o c r e a t e a fund f o r the re 
l i e f o f . and to pay the f u n e r a l expenses o f ho n o r a b l y d i s c h a r g e d 
i n d i g e n t men and women o f the U n i t e d S t a t e s who have ser v e d i n 
the m i l i t a r y o r n a v a l f o r c e s o f the U n i t e d S t a t e s i n any war. . 

c a s e . 

May 13, 1958 



Mr, J . Leo M a r t i n — 2 May 13, 1958 

S i n c e the announced purpose o f t h e fund i s " r e l i e f " , t h e ques
t i o n i n each case i s the need f o r r e l i e f . T h i s may vary from case 
to c a s e . S e c t i o n . 2 5 0 . 9 p r o v i d e s } 

"Wanes c e r t i f i e d — r e l i e f changed* At each r e g u l a r meet
i n g t he commission s h a l l submit t o the board o f s u p e r 
v i s o r s a c e r t i f i e d l i s t o f t h o s e persons to whom r e l i e f 
has been a u t h o r i z e d and the amounts so awarded* The 
amount awarded t o any p e r s o n may be i n c r e a s e d , d e c r e a s e d , 
o r d i s c o n t i n u e d by t h e commission a t any m e e t i n g . New 
names may be added and c e r t i f i e d t h e r e a t . " 

Thus, the commission can be committed to n e i t h e r o f the a l 
t e r n a t i v e s e x p r e s s e d i n your l e t t e r as an i n f l e x i b l e r u l e . Each 
a p p l i c a t i o n must be c o n s i d e r e d on i t s m e r i t s as determined by the 
commission i n e x e r c i s e o f sound d i s c r e t i o n and r e l i e f g r a n t e d i n 
f u l l o r i n p a r t o r d e n i e d a c c o r d i n g l y * 

Very t r u l y y o u r s , 

LCAtmd 
LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



T01lfNSHIPS--£iB.E,.,,PR0TE.GTl<?NWThe p r o v i s i o n s o f S e c t i o n 3 5 7 A . 1 3 , 
Code 1958, i m p l r e d l y make a p p l i c a b l e t o b e n e f i t e d f i r e d i s t r i c t 
t h e l i m i t a t i o n o f e x e r c i s e o f p o w e r s " w i t h o u t t h e l i m i t s o f a 
c i t y o r t o w n " as s e t f o r t h i n S e c t i o n s 3 5 9 . 4 3 and 3 5 9 . 4 4 . 

Mr. H a r o l d Q. DeKay 
Cass County A t t o r n e y 
21 West F i f t h S t r e e t 
A t l a n t i c , Iowa 

Dear S i r * 

R e c e i p t i s acknowledged o f your l e t t e r o f May 2 as f o l l o w s } 

"I have the f o l l o w i n g q u e s t i o n which I wish to have 
answered by your o f f i c e : 

"May a b e n e f i t e d f i r e d i s t r i c t o r g a n i z e d under t h e p r o 
v i s i o n s o f Chapter 178 o f the laws o f the 57th Q e n e r a l 
Assembly i n c l u d e c i t i e s and towns l o c a t e d w i t h i n the 
r e s p e c t i v e t o w n s h i p s w i t h i n the boundary l i n e o f s a i d 
b e n e f i t e d f i r e d i s t r i c t ? " 

The e x p r e s s language o f the Act i n q u e s t i o n does not e x p r e s s l 
d e f i n e t h e scope o f I t s t e r r i t o r i a l a p p l i c a b i l i t y so as to c l e a r l y 
f u r n i s h th© answer to your q u e s t i o n . S e c t i o n 13 o f t h e A c t , which 
a p p e a r s as S e c t i o n 357A.13» Code 1958, p r o v i d e s as f o l l o w s : 

"Township t a x d i s c o n t i n u e d . When the boundary l i n e s o f 
such b e n e f i t e d f i r e d i s t r i c t s h a l l i n c l u d e an e n t i r e 
t o w n s h i p , the township t r u s t e e s s h a l l no l o n g e r l e v y t h e 
tax p r o v i d e d by s e c t i o n 359*43$ and any i n d e b t e d n e s s i n 
c u r r e d f o r the purposes o f s e c t i o n s 359.42 to 3 5 9 . 4 5 , 
i n c l u s i v e , s h a l l be assumed by the b e n e f i t e d f i r e d i s 
t r i c t and a l l t h e a s s e t s o f s a i d township which r e l a t e 
to the f i r e - f i g h t i n g o p e r a t i o n s h a l l be t r a n s f e r r e d t o 
the b e n e f i t e d f i r e d i s t r i c t . Any p r o p e r t y i n the town
s h i p purchased f o r d u a l purposes s n a i l be h e l d J o i n t l y . " 

ft 
May 6 , 1958 
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Thus, the answer t o your q u e s t i o n appears t o be i m p l i e d i n 
the f a c t t h a t b e n e f i t e d d i s t r i c t s succeed t o t h e a s s e t s , l i a b i l i t i e s 
and equipment o f township f i r e f i g h t i n g o p e r a t i o n e x i s t i n g under 
Chapter 359 whereas no p r o v i s i o n i s made f o r s u c c e s s i o n to c i t y o r 
town a s s e t s , l i a b i l i t i e s or equipment e x i s t i n g i n o r h e l d by c i t i e s 
and towns under Chapter 368 and o t h e r p r o v i s i o n s o f the Code t i t l e 
r e l a t i n g t o c i t i e s and towns. 

S i n c e b e n e f i t e d d i s t r i o t s t hua appear i n t e n d e d t o se r v e o n l y 
as s u c c e s s o r s t o township o p e r a t i o n s , i t appears t o f o l l o w t h a t t h e 
l i m i t a t i o n " w i t h o u t the l i m i t s o f a o i t y or town" r e p e a t e d l y s e t 
f o r t h i n S e c t i o n s 359*43 and 359.44 a p p l y to b e n e f i t e d d i s t r i c t s . 

Very t r u l y y o u r s , 

LCAxmd 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



May 13, 1958 

Or. Edmund 6. Zlmmerer 
Commissioner of P u b l i c Health 
Iowa S t a t e Department of Health 
L o c a l 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 21st u l t . 
In which you submitted the f o l l o w i n g : 

"In developing the plan f o r l o n g e v i t y s a l a r y 
Increases f o r employees of the s t a t e agencies 
op e r e t l n g under the M e r i t System, a suggestion 
has been made that there might be a p o s s i b i l i t y 
t hat a c o n s t i t u t i o n a l question could be I n * 
volved In our proposed l o n g e v i t y p l a n . 
" A f t e r going Into t h i s matter f u l l y and g i v i n g 
due regard to the system of s a l a r y Increases 
employed by the M e r i t System agencies and the 
S t a t e , we a r r i v e d at the c o n c l u s i o n that a 
system of l o n g e v i t y pay r a i s e s i s merely an 
extension of the method now In f o r c e and e f 
f e c t , however, In view o f the suggestion that 
a c o n s t i t u t i o n a l question might be Involved, 
It has been deemed a d v i s a b l e to request from 
you an o p i n i o n on the q u e s t i o n . 
"We might add that I t seems to us that wages 
and s a l a r i e s based upon l o n g e v i t y c l e a r l y are 
not i n payment of s e r v i c e s that have already 
been rendered, but are i n payment of f u t u r e 
s e r v i c e s , the r a t e of pay being based i n p a r t 
upon length of s e r v i c e . For that reason I t 
would appear that the c o n s t i t u t i o n a l p r o v i s i o n 
as set out In A r t i c l e I I I , L e g i s l a t i v e Depart
ment, Section 31 of the S t a t e C o n s t i t u t i o n , 
does not apply to the proposed l o n g e v i t y plan 
which has been approved by the Executive Coun
c i l . 

"We would l i k e to c a l l your a t t e n t i o n t o the 
f a c t that a l t of the Departments, Boards, and 
Commissions of the s t a t e which are maintained 
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tn whole or In p a r t by f e d e r a l funds must 
operate under the M e r i t System, Thts System 
was o r i g i n a l l y adopted by the f e d e r a l - a i d e d 
s t a t e departments In 1939, at which time the 
?ttnttr*\\ r e g u l a t i o n s f o r the System were put 
nto f o r c e and e f f e c t . 

"May we e l s o c a l l your a t t e n t i o n to the l a s t 
paragraph of A r t i c l e IV of the M e r i t System 
Regulations which ts as f o l l o w s : 
" ' S a l a r y advancements s h a l l not be automatic, 
but s h a l t be based upon quel I t y end length 
of serv ce and s h a l l be c o n t r o l l e d by agency 
r e g u l a t i o n s p r o v i d i n g f o r f i x e d times f o r 
c o n s i d e r a t i o n of Increases, f o r l i m i t a t i o n of 
increases to a reesonebie p r o p o r t i o n of em
ployees, f o r a reasonable d i s t r i b u t i o n of 
Increases among c l a s s e s , and f o r the number 
of increases that an I n d i v i d u a l employee may 
r e c e i v e . * (Underscoring supplled) 
"To Implement the above-quoted s e c t i o n of the 
M e r i t System r e g u l a t i o n s the s t a t e agencies 
under the System have adopted s a l a r y advancement 
and adjustment r e g u l a t i o n s . 
" S e c t i o n 3-(a), ( e ) , and ( f ) of Chapter k of 
the Department of Health Manual provides as 
f o l l o w s : 
"'(a) A l l s a l a r y advancements s h a l l be based 
upon e u a l l t y and q u a n t i t y of work, g i v i n g due 
c o n s i d e r a t i o n t o length of s e r v i c e . 
"'(e) Ho employee s h a l l be e l i g i b l e f o r a 
s a l a r y advancement who has received an In
crease i n s a l a r y d u r i n g the six-month p e r i o d 
Immediately preceding the date on which the 
new s a l a r y advancement would become e f f e c t i v e , 
except as provided In paragraph) ( f ) below. 
" • ( f ) In cases of e x c e p t i o n a l l y m e r i t o r i o u s 
s e r v i c e , s a l a r y advancements of one a d d i t i o n a l 
step during a six-month I n t e r v a l may be per
m i t t e d , tn each such case, however, the f i n d 
ings of the Commissioner and the f a c t s upon 
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which they are based s h a l l be recorded before 
such advancement Is made e f f e c t i v e , and such 
r*icar4 of f i n d i n g s and f a c t s s h a l l be made a 
part of the permanent r e c o r d of the agency and 
of the employee.' (Underscoring supplied) 
"The 'Employees 1 Manual* of the Iowa Depart
ment of S o c i a l Welfare provides In s e c t i o n 
3-<a>, ( e ) , and ( f ) , under the t i t l e , 'Compen
s a t i o n P l a n , ' the f o l l o w i n g ! 

"'(a) A l l s a l a r y advancements s h a l l be based 
upon q u a l i t y and q u a n t i t y of work as r e f l e c t e d 
by s e r v i c e r a t i n g s and upon other recorded 
measures of performance, g i v i n g due considera
t i o n to length of s e r v i c e . 
"•(e) No employee s h a l l be e l i g i b l e f o r a 
s a l a r y advancement who has rec e i v e d an advance
ment in s a l a r y during the 6-month per i o d Immed
i a t e l y preceding the date on which the new 
s a l a r y advancement would become e f f e c t i v e , 
except as provided In paragraph ( f ) below. 

" ' ( f ) In cases of e x c e p t i o n a l l y m e r i t o r i o u s 
s e r v i c e , s a l a r y advancements a t l e s s than 
6-month I n t e r v a l s may be permi t t e d . In each 
such case, however, the f i n d i n g s of the county 
and s t a t e board of s o c i a l w e l f a r e and the f a c t s 
upon which they are based s h a l l be recorded 
before such advancement Is made e f f e c t i v e and 
such record of f i n d i n g s and f a c t s s h a l l be 
made a part of the permanent record of the State 
Board of S o c i a l Welfare and of the employee.* 
(Underscoring supplied) 
"In Regulation 32 of the Iowa Employment Secur
i t y Commission, which r e l a t e s t o s a l a r y a d j u s t 
ments and advancements, we f i n d In Section I I I , 
paragraphs ( A ) , (£), and (F) the f o l l o w i n g : 

"'(A) A l l s a l a r y advancements s h a l l be based 
upon q u a l i t y and q u a n t i t y of work as r e f l e c t e d 
by s e r v i c e r a t i n g s and upon other recorded 
measures of performance, g i v i n g due cons i d e r a 
t i o n to length of s e r v i c e . 
"'(£) Ho employee s h a l l be e l i g i b l e f o r a 
s a l a r y advancement who has received an Increase 
In s a l a r y (as a r e s u l t of a regular s a l a r y ad-
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vancement, o r promotion In c l e a t , e q u i v a l e n t 
t o one step of the new s a l a r y range) duri n g 
the s i x months p e r i o d Immediately preceding 
the date on which the s a l a r y advancement would 
become e f f e c t i v e * except as provided tn para
graph (F) below. 
"'(F) In cases of exceptIoneIIy m e r i t o r i o u s 
s e r v i c e , s a l a r y advancements of one a d d i t i o n a l 
step during a s i x months I n t e r v a l may be per
m i t t e d . In each such case, however, the f i n d 
ings of the Iowa Employment S e c u r i t y Commis
s i o n and the f a c t s upon which they are based 
s h a l l be recorded before such advancement Is 
made e f f e c t i v e end such record of f i n d i n g s and 
f a c t s s h a l l be made a pa r t of the permanent 
record of the agency and of the employee.' 
(Underscoring supplied) 

"In order to r e c e i v e f e d e r a l a i d the depart
ments o p e r a t i n g under the Me r i t System must 
have r u l e s and r e g u l a t i o n s which meet f e d e r a l 
requirements and which are approved by the 
Interested f e d e r a l departments. 
"You w i l l note that the r u l e s and r e g u l a t i o n s 
of those various s t a t e departments provide f o r 
advancements based upon length of s e r v i c e . 
The l o n g e v i t y plan merely provides a d d i t i o n a l 
advancements based on a longer p e r i o d of s e r 
v i c e . This method has been c a r r i e d out and 
put th f o r c e and e f f e c t by the s t a t e of Iowa 
In i t s 'Personnel Rules and Regulations.' 
Section VI o f such Rules and Regulations en
t i t l e d , 'State C l a s s i f i c a t i o n and Compensation 
P l a n , ' In paragraph 7 ( b ) - ( b - l ) and ( b - 2 ) , 
reads as f o l l o w s i 

" ' ( b - l ) An employee who renders s a t i s f a c t o r y 
s e r v i c e f o r the probationary p e r i o d ( f i r s t 
s i x months of employment In a permanent p o s i 
t i o n ) may be recommended f o r a one-step i n 
crease In s a l a r y w i t h i n the e s t a b l i s h e d range. 

"•(b-2) An employee who renders s a t i s f a c t o r y 
s e r v i c e f o r any s i x months' p e r i o d f o l l o w i n g the 
probationary p e r i o d may be recommended f o r a 
one-step increase in the e s t a b l i s h e d range.' 

"You w i l l note that length of s e r v i c e Is taken 
Into c o n s i d e r a t i o n In g r a n t i n g s a l a r y advance
ments to a l l s t a t e employees. 
"We r e s p e c t f u l l y s o l i c i t your o p i n i o n as to 
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the c o n s t i t u t i o n a l i t y of the proposed 
l o n g e v i t y plan as approved by the Execu
t i v e C o u n c i l , a copy of which Is attached." 
Subsequent thereto r e c e i p t i s acknowledged of a l e t t e r 

from Don G. A l l e n . Chief of the Legal S e r v i c e s D i v i s i o n of the 
Iowa Employment S e c u r i t y Commission, which s t a t e s : 

"Please permit us to supplement wi t h t h i s 
l e t t e r our request f o r an o p i n i o n In regard 
to the c o n s t i t u t i o n a l i t y of l o n g e v i t y s a l a r y 
increases which was submitted to you on 
A p r i l 21 by three of the agencies o p e r a t i n g 
under the M e r i t System. 
"The question has been r a i s e d In d i s c u s s i o n 
w i t h respect to what e f f e c t a l o n g e v i t y plan 
would have upon promotions and demotions. 
Our l o n g e v i t y plan does not hinder the em
ployee's opportunity f o r promotion, nor does 
I t p r o t e c t him from demotion. The l o n g e v i t y 
p l a n , as adopted by the agencies and approved 
by the Executive C o u n c i l , provides f o r the 
adjustment of l o n g e v i t y increases upon promo
t i o n and upon demotion. I t In no way i n t e r 
f e r e s w i t h an employee's o p p o r t u n i t y to ad
vance by promotion c o n s i s t e n t w i t h h i s educa
t i o n and experience and h i s a b i l i t y t o pass 
M e r i t System examinations In succeedingly 
higher c l a s s i f i c a t i o n s . 
"The nature of the work In the agencies Is 
such, however, that many employees e i t h e r 
reach the top of t h e i r f i e l d through years 
of s e r v i c e , o r , perhaps through l a c k of edu
c a t i o n , are unable to meet the s p e c i f i c a t i o n s 
f o r f u r t h e r promotion* These people become 
In c r e a s i n g l y v a l u a b l e to the agencies as 
t h e i r years o f experience Increase, and such 
people would b e n e f i t by the l o n g e v i t y p l a n . 
"I wish to emphasize the p o i n t which was made 
in the e a r l i e r request, that a l o n g e v i t y plan 
Is not a payment t o r past s e r v i c e s , but merely 
provides that a d d i t i o n a l s a l a r y Increases f o r 
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f u t u r e s e r v i c e s may be based upon length of 
s e r v i c e coupled w i t h s a t i s f a c t o r y performance. 
"May we a l s o c a l l your a t t e n t i o n t o the l a s t 
paragraph of A r t i c l e IV o f the M e r i t System 
R e g u l a t i o n s which Is as f o l l o w s : 
" ' S a l a r y advancements s h a l l not be automatic, 
but s h a l l be based upon q u a l i t y and length of 
s e r v i c e end s h a l l be c o n t r o l l e d by egency 
r e g u l a t i o n * p r o v i d i n g f o r f i x e d times f o r con
s i d e r a t i o n of Increases, f o r l i m i t a t i o n of 
increases to a reasonable p r o p o r t i o n o f em
ployees, f o r a reasonable d i s t r i b u t i o n of i n 
creases among c l a s s e s , and f o r the number of 
increases that an I n d i v i d u a l employee may 
r e c e i v e . ' ( Underscoring supplied) 

"As pointed out on the f i r s t page of t h i s 
l e t t e r , and In our l e t t e r of A p r i l 21, a l l 
s a l a r y advancements In the agencies o p e r a t i n g 
under the M e r i t System are based In part upon 
length of s e r v i c e . This was and Is a f e d e r a l 
requirement, and without t h i s r e q uired p r o v i 
s i o n no f e d e r a l funds would be forthcoming f o r 
a d m i n i s t r a t i v e expenses. 

" i f the l e n g e v l t y p l a n which has been approved 
by the Executive Council should be h e l d to be 
u n c o n s t i t u t i o n a l , i t would f o l l o w that a l l of 
the merit plans would be to that extent uncon
s t i t u t i o n a l . If the payment of s a l a r i e s , the 
amount of which Is based in part on length of 
s e r v i c e , Is u n c o n s t i t u t i o n a l , we would be In 
d i f f i c u l t y w i t h the f e d e r a l government In r e 
gard to I t s grants f o r o p e r a t i o n of the agen
c i e s . 

"We would l i k e to r e s p e c t f u l l y c a l l your a t t e n 
t i o n t o the f a c t that most of the agencies In
volved f a c e a c o n t i n u i n g problem w i t h respect 
to the r e t e n t i o n of t r a i n e d personnel, and I t 
Is c e r t a i n that the l o n g e v i t y p l a n , as approved 
by the Executive C o u n c i l , w i l l be o f a s s i s t a n c e 
In l e s s e n i n g t h a t problem. 
" I t Is herd to conceive that a l l o f the people 
under the M e r i t System who are being p a i d wages 
every month, the amount of which i s based In 
p a r t on length of s e r v i c e , could be s a i d t o be 
p a i d f o r s e r v i c e s performed ten years ago. 
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"We app r e c i a t e the c o n s i d e r a t i o n which we 
know you and your s t a f f are g i v i n g t o t h i s 
matter*" 
In r e p l y thereto I advise as f o l l o w s * If the f o r e g o i n g 

l o n g e v i t y plan be u n c o n s t i t u t i o n a l I t Is because the plan v i o l a t e s 
the p r o v i s i o n s of A r t i c l e I I I . Section 31» of the C o n s t i t u t i o n , 
which provides as f o l l o w s : 

" E x t r a compensetIon - payment o f cla i m s * 
Sec* 31. No e x t r a compensation s h a l l be 
made to any o f f i c e r , p u b l i c agent, or con
t r a c t o r , a f t e r the s e r v i c e s h a l l have been 
rendered* or the co n t r a c t entered I n t o j nor, 
s h a l l any money be p a i d on any c l a i m , the 
subject matter of which s h a l l not have been 
provided f o r by p r e - e x i s t i n g laws, and no 
p u b l i c money or property s h a l l be appropria
ted f o r l o c a l , or p r i v a t e purposes, unless 
such a p p r o p r i a t i o n , compensation, o r c l a i m , 
be allowed by two-thirds of the members 
e l e c t e d t o each branch of the General Assem
b l y . " 

The t e s t of c o n s t i t u t i o n a l i t y thereunder Is whether the 
plan provides e x t r a compensation a f t e r the s e r v i c e s h a l l have 
been rendered. Precedent f o r the view that such l o n g e v i t y p l a n 
does not v i o l a t e the fo r e g o i n g c o n s t i t u t i o n a l p r o v i s i o n s Is found 
In the C o n s t i t u t i o n of the S t a t e o f New York as Interpreted by 
adjudicated cases. In the case of Mahon v. Board of Education of 
the C i t y of New York, $3 M. £. 1107, the s t a t u t e of 1900 empowed 
the Board of Education to pl a c e on the l i s t of r e t i r e d teachers 
e n t i t l e d to r e c e i v e as an annuity one-half of the s a l a r y p a i d them 
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p r i o r t o the time of t h e i r r e t i r i n g c e r t a i n teachers who had 
r e t i r e d p r i o r t o the passage of the act c r e a t i n g the pension 
fund. In h o l d i n g t h i s act u n c o n s t i t u t i o n a l and that the p l a i n 
t i f f was not e n t i t l e d t o the r e l i e f he demanded, I t was s a i d : 

« # * * $ e c t l o n 10 of a r t i c l e 8 provides t h a t 
•no county, c i t y , town or v i l l a g e s h a l l here
a f t e r g i v e any money or property, o r loan I t s 
money or c r e d i t t o or In e l d of eny i n d i v i 
d u a l , a s s o c i a t i o n , or c o r p o r a t i o n , 1 and sec* 
t l o n 28 o f a r t i c l e $, 'The l e g i s l a t u r e s h a l l 
not, nor s h a l l the common c o u n c i l of any c i t y , 
nor any hoard of s u p e r v i s o r s , grant any e x t r a 
compensation to any p u b l i c o f f i c e r , s ervant, 
agent o r c o n t r a c t o r . ' These amendments 
el i m i n a t e d a l l c o n s i d e r a t i o n s of g r a t i t u d e 
and c h a r i t y as grounds f o r the a p p r o p r i a t i o n 
o f p u b l i c moneys* except so f a r as by a r t i 
c l e 8 I t Is provided that these r e s t r i c t i o n s 
s h a l l not prevent the m u n i c i p a l i t i e s named 
from making such p r o v i s i o n f o r the e l d and 
support of t h e i r poor as may be a u t h o r i z e d by 
law. The c l a i m of the r e l a t o r f a l l s In d i r e c t 
terms w i t h i n the r e s t r i c t i o n s of s e c t i o n 28 
of a r t i c l e f . The r e l a t o r was a p u b l i c s e r 
vant o r employe of the c i t y , end the l e g i s 
l a t u r e has sought t o grant her e x t r a compen
s a t i o n . The argument of her counsel o n l y 
emphastzes the c o n f l i c t between the s t a t u t e 
and the C o n s t i t u t i o n * He contends. 'The 
a c t o f 1900 Is as though the s t a t e s a i d to 
the worn-out and d e c r e p i t teachers, "You have 
not been p a i d enough f o r your s e r v i c e s * and 
we w i l l now pay you what you deserve."' I t 
Is e x a c t l y such a c t i o n on the p a r t o f the 
l e g i s l a t u r e that the c o n s t i t u t i o n a l amend* 
ment was Intended to prevent. E x t r a compen
s a t i o n i s compensation over end above that 
f i x e d by c o n t r a c t or by law when the s e r 
v i c e s were rendered. No one would a s s e r t 
that as between p r i v a t e I n d i v i d u a l s there 
a r i s e s any e q u i t a b l e o r moral o b l i g a t i o n t o 
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pay f o r s e r v i c e s mere then the s t i p u l a t e d -
compensation, where no s e r v i c e s have been 
rendered a d d i t i o n a l to those contemplated 
by the c o n t r a c t . * * *" 
This view of the fo r e g o i n g c o n s t i t u t i o n p r o v i s i o n , Sec

t i o n 28 o f A r t i c l e 3, was confirmed in the case of Bergerman v. 
Ge r o s i , 144 N. Y. Supp. 2d 95, where i t was stated} 

"The f i r s t and second o b j e c t i o n s are r e a l l y 
one* The proposed payment Is o s t e n s i b l y com-
Sensation end the p r o h i b i t i o n , i f v a l i d , would 
e pursuant t o A r t i c l e 9 d e a l i n g w i t h e x t r a 

compensation ra t h e r than w i t h A r t i c l e 8, which 
has to do with g i f t s . E x t r a compensation has 
been de f i n e d In connection w i t h the c o n s t i t u 
t i o n a l p r o v i s i o n as compensation over and 
above that f i x e d by law when the s e r v i c e s 
were rendered, Mahon v. Board of Education 
of C i t y of N. Y., 171 H. Y. 263, 63 N. E. 
1107. * * *" 
Furt h e r c o n f i r m a t i o n i s the case of M e t r o p o l i t a n L i f e Ins. 

Co. v« Durkln. 91 M. Y. Supp. 2d 26, where I t was statedt 
"Sections 213 and 213-a by t h e i r language 
p r o h i b i t the payment o f 'any compensation 
gr e a t e r than that which has been determined 
y agreement made In advance * * * * * The 

r u l i n g s o f the Superintendent of Insurance 
I n t e r p r e t i n g t h i s language which are In e v i 
dence as part of the record In the Federal 
case and which the p l a i n t i f f urges are per
suasive c l e a r l y s t a t e t h a t the se c t i o n s h o l d 
t h a t no 'added compensation* or * a d d i t i o n a l 
compensation 1 can be p a i d a f t e r a c o n t r a c t 
has been made. While we have no J u d i c i a l 
c o n s t r u c t i o n of these s e c t i o n s we have a r e 
l i a b l e guide In the d e c i s i o n s c o n s t r u i n g the 
words e x t r e compensation as used in the State 
C o n s t i t u t i o n , A r t . IX, sec. 10. 'Extra com-

?onset Ion i s compensation over and above that 
Ixed by c o n t r a c t o r by law when the s e r v i c e s 

were rendered.* Matter of Mahon v< Board of 
Education of C i t y of Mew York, 171 M. Y. 
263, 266, 267, 63 N. E. 1107, 1108, 89 Am. 
S t . Rep. 810. In P o r t e r v. F l e t c h e r , 153 
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App. Dlv. 470, 138 M. V. S. 557, 559, a f f i r m e d 
211 N. Y. 524, 105 N. E* 1096, I t was pointed 
out that the e v i l sought to be remedied by the 
c o n s t i t u t i o n a l p r o v i s i o n seems to be *an increase 
o f compensation f o r s e r v i c e s t h e r e t o f o r e ren-
dered, which would be In the nature of a g r a t u 
i t y * ! and In Matter o f Bareham v. Board o f Sup*rs 
of Monroe County, 247 App. Dlv. 534, 538, 288 
N. Y. S. 185* 191, the court saId't *The mis
c h i e f sought to be e r a d i c a t e d was the g r a n t i n g 
of g r a t u i t i e s , something given v o l u n t a r i l y f o r 
nothing.' S i m i l a r l y i n Cole v. S t a t e of New 
York, 102 H* Y. 48, 59. 6 N. E. 277, 282, I t 
was h e l d that where an agreement covering com
pensation was subsequently found to be I n v a l i d 
under the f e d e r a l c o n s t i t u t i o n , the employees 
who rendered the s e r v i c e s were not barred from 
recovery by the p r o v i s i o n In the S t a t e C o n s t i 
t u t i o n . The co u r t conceded 102 N. Y. at page 
59, 6 N. E. a t page 282, t h a t a s t r i c t reading 
of the language a p p l i e d but the payment of such 
compensation 'does not come w i t h i n the e v i l s 
at which the c o n s t i t u t i o n a l p r o h i b i t i o n Is 
aimed. 1" 

P l a i n l y by the f o r e g o i n g a d j u d i c a t i o n s the d i f f e r e n c e In 
context between the c o n s t i t u t i o n a l p r o v i s i o n s of Iowa h e r e t o f o r e 
quoted and that of the S t a t e of New York Is t h i s : The C o n s t i t u 
t i o n of iowa e x p r e s s l y p r o h i b i t s . t h e payment of e x t r a compensa
t i o n a f t e r the s e r v i c e s have been rendered. The C o n s t i t u t i o n 
of the State of New York p r o h i b i t s the payment of e x t r a compensa
t i o n but does not Include the words e f t e r the s e r v i c e s h a l l have 
been rendered. T h i s d i f f e r e n c e between the express p r o v i s i o n s 
o f the Iowa C o n s t i t u t i o n and the New York C o n s t i t u t i o n Is sup
p l i e d by the foregoing a d j u d i c a t e d cases. The lo n g e v i t y plan 
submitted Insofar as s e r v i c e of previous years Is concerned 
d e a l s with such s e r v i c e as the b a s i s f o r f u t u r e compensation and 
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does not operate as e x t r a compensation f o r s e r v i c e s rendered* 
In t h a t aspect, I f i n d no u n c o n s t i t u t i o n a l i t y In the plan as 
te s t e d by the p r o v i s i o n s of A r t i c l e 111, Section 31, C o n s t i t u 
t i o n of Iowa. 

Very t r u l y yours, 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney General 

OS:MKB 
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May 16, 1958 

Mr* O r v e l I* Lundberg 
Law C l e r k t o Judge Beck 
U n i t e d S t a t e s D i s t r i c t C o u r t 
E l k P o i n t , South Dakota 

Dear S i r s 

T h i s w i l l acknowledge r e c e i p t o f yours o f t h e 13th 

I n s t . In which you p r e s e n t e d the f o l l o w i n g f o r answer: 

"As you may be aware, D i s t r i c t Judge A x e l J . 
Beck a l o n g w i t h m y s e l f as law c l e r k and h i s 
r e p o r t e r a r e t e m p o r a r i l y a s s i g n e d t o Iowa. 
We would l i k e your o p i n i o n on the q u e s t i o n 
o f whether any one employed by the c o u r t and 
a s s i g n e d here f o r a temporary p e r i o d o n l y 
might p o s s i b l y be s u b j e c t t o the p r o v i s i o n s 
o f the Iowa S t a t e Income Tax law t o any ex
t e n t . I f you would send us a copy o f your 
o p i n i o n on t h i s s u b j e c t , we would a p p r e c i a t e 
I t v e r y much." 

In r e p l y t h e r e t o I a d v i s e you t h a t S e c t i o n 422.5 o f the 

1958 Code o f Iowa p r o v i d e s as f o l l o w s ; 

"Tax Imposed - appl1 c a b l e t o f e d e r a l employees. 
A t a x i s hereby Imposed, beg I n n l n g the f i r s t 
day o f J a n u a r y , 1934, upon e v e r y r e s i d e n t o f 
the s t a t e , and b e g i n n i n g on the f i r s t day o f 
J a n u a r y , 1937» upon t h a t p a r t o f the t a x a b l e 
Income o f any n o n r e s i d e n t which i s d e r i v e d 
f r o m any p r o p e r t y , t r u s t , o r o t h e r s o u r c e 
w i t h i n t h i s s t a t e * i n c l u d i n g any b u s i n e s s , 
t r a d e , p r o f e s s i o n , o r o c c u p a t i o n c a r r i e d on 
w i t h i n t h i s s t a t e , which t a x s h a l l be l e v i e d , 
c o l l e c t e d , and p a i d a n n u a l l y upon and w i t h 
r e s p e c t t o h i s e n t i r e t a x a b l e income as h e r e i n 
d e f i n e d a t r a t e s as f o l l o w s : 
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" 1 . On the f i r s t one thousand d o l l a r s o f 
t a x a b l e Income, o r any p a r t t h e r e o f , t h r e e -
f o u r t h s o f one p e r c e n t . 

"2. On the second thousand d o l l a r s o f t a x 
a b l e income, or any p a r t t h e r e o f , one and one-
h a l f p e r c e n t . 
M 3 . On the t h i r d thousand d o l l a r s o r t a x a b l e 
Income, or any p a r t t h e r e o f , two and o n e - f o u r t h 
p e r c e n t . 

"4. On t h e f o u r t h thousand d o l l a r s o f t a x a b l e 
Income, o r any p a r t t h e r e o f , t h r e e p e r c e n t . 

" 5 . On the f i f t h t housand d o l l a r s o f t a x a b l e 
Income, or any p a r t t h e r e o f , t h r e e and t h r e e -
f o u r t h s p e r c e n t , and on a l l t a x a b l e income In 
e x c e s s o f f i v e thousand d o l l a r s , t h r e e and 
t h r e e - f o u r t h s p e r c e n t . 

'•The t a x h e r e i n l e v i e d s h a l l be computed and 
c o l l e c t e d as h e r e i n a f t e r p r o v i d e d . 

"The p r o v i s i o n s o f t h i s d i v i s i o n s h a l l a p p l y 
t o a l l s a l a r i e s r e c e i v e d by f e d e r a l o f f i c i a l s 
o r employees o f the U n i t e d S t a t e s government 
as p r o v i d e d f o r h e r e i n f r o m and a f t e r J a n u 
a r y I , 1 9 3 9 . " 

I t has been the o p i n i o n o f t h e Department and o f t h e 

Tax Commission t h a t the f o r e g o i n g i s a p p l i c a b l e to a U n i t e d 

S t a t e s Judge and h i s accompanying p e r s o n n e l when t e m p o r a r i l y 

a s s i g n e d t o Iowa. However, I would a d v i s e you upon i n q u i r y 

i n t h e a u d i t o r ' s s e c t i o n o f the Tax Commission t h a t In the 

r e c o l l e c t i o n o f the p e r s o n n e l t h e r e employed, no r e t u r n by 

t h e D i s t r i c t Judge has ever been f i l e d . T h i s c o n d i t i o n might 

a r i s e f r o m the f a c t t h a t u n l e s s the net income a r i s i n g from 

s e r v i c e s performed In Iowa r e s u l t s i n the sum o f $ 1 , 5 0 0 . 0 0 
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f o r a s i n g l e man and $2,350.00 f o r a m a r r i e d man no r e t u r n need 

be f 1 1 e d . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OSiMKB 



b USE TAft - REFUNPr- The person p a y i n g the use t a x to the county 
t r e a s u r e r or s t a t e motor v e h i c l e department i s t h e proper p a r t y 
to a p p l y f o r such r e f u n d . Whether such r e f u n d a p p l i e d f o r i s 
due i s a q u e s t i o n f o r d e t e r m i n a t i o n by the Tax Commission. 

May 9 , 1958 

Mr. W i l l i a m M. Tucker 
Johnson County A t t o r n e y 
M>5 iowa S t a t e Bank B u i l d i n g 
Iowa 01 t y , iowa 

Dear S i r * 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f May 5 which 
r e f a r a t o the answer to your l e t t e r o f March 28 i n which you sub
m i t t e d t h e f o l l o w i n g : 

"Your o p i n i o n i s r e q u e s t e d i n the f o l l o w i n g f a c t s : 

"A l o c a l c o r p o r a t i o n h a v i n g i t s p r i n c i p a l p l a c e o f b u s i 
n e s s a t iowa C i t y , Johnson County, Iowa, l e a s e s automo
b i l e s from G e n e r a l L e a s i n g C o r p o r a t i o n which i s l o c a t e d 
i n S t * P a u l , M i n n e s o t a . The e a r s a r e l e a s e d oh an annual 
b a s i s f o r a c e r t a i n s p e c i f i e d r e n t a l . The a u t o m o b i l e s 
a r e a l l l i c e n s e d i n the S t a t e o f M i n n e s o t a and have been 
r e l i c e n s e d i n iowa which means t h a t the lows c o r p o r a t i o n 
must pay a s a l e s o r use t a x * At t h e end o f one year t h e 
a u t o m o b i l e s a r e r e t u r n e d t o M i n n e s o t a and new a u t o m o b i l e s 
a r e o b t a i n e d from the company* 

"The a u t o m o b i l e s a r e used w i t h i n t h e S t a t e o f iowa i n 
some i n s t a n c e s , md some a r e used w i t h i n t h e S t a t e o f 
I l l i n o i s * One i s used i n M i s s o u r i and one i s used i n 
Neb r a s k a and South Dakota. The a u t o m o b i l e s a r t used by 
salesmen o f t h e Iowa c o r p o r a t i o n , a l l o f whom r e s i d e i n 
Iowa but who have t h e o t h e r s t a t e s as a s e l l i n g t e r r i t o r y . 

"Under t h e above s t a t e d f a c t a , t wish t o make i n q u i r y as 
t o whether o r not t h e Iowa c o r p o r a t i o n o r G e n e r a l L e a s i n g 
C o r p o r a t i o n , S t * P a u l , M i n n e s o t a , can a p p l y f o r a r e f u n d 
o f ' t h e t a x . " 

52- S W ? 
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The q u e s t i o n you submit seems t o i n v o l v e a q u e s t i o n o f p r o c e 
d u r e , and i n answer t o t h e p r o c e d u r a l q u e s t i o n we a d v i s e a s f o l 
l ows: 

,„ The |owa flqPar.tplgnUl ftuUSt 1958, s p e c i f i c a l l y R u l e No. 197 
(Tax C o r a m i s s i o n — U s e Tax) s e t o u t t h e p r o c e d u r e t o be f o l l o w e d i n 
f i l i n g a c l a i m f o r r e f u n d o f use t a x . T h i s r u l e s t a t e s : 

" C l a i m s f o r r e f u n d o f use t a x must be made upon forms 
p r o v i d e d by the commission f o r such purposes (Form 
UT -513) . Each c l a i m f o r r e f u n d s h a l l be f i l e d i n du
p l i c a t e w i t h the commission, f u l l y e x e cuted and c l e a r l y 
s t a t i n g t h e f a c t a and r e a s o n s upon which the c l a i m f o r 
r e f u n d i s based and sworn t o i n t h e presence o f a no
t a r y p u b l i c o r o l e r k o f d i s t r i c t c o u r t . 

"The uae tax w i l l be r e f u n d e d o n l y to t h o s e p e r s o n s 
who have r e m i t t e d the t a x d i r e c t l y t o the commission 
e x c e p t use t a x h a v i n g been p a i d t o t h e county t r e a 
s u r e r o r to t h e s t a t e motor v e h i c l e department w i t h 
r e s p e c t to motor v e h i c l e s w i l l be r e f u n d e d , upon p r o p e r 
showing, d i r e o t l y t o t h e p e r s o n p a y i n g tha tax to the 
county t r e a s u r e r o r s t a t e motor v e h i c l e department. 
u* * * * * * , n 

A p p l y i n g t h i s r u l e to the f a c t u a l s i t u a t i o n you p r e s e n t , i t 
i s t h e o p i n i o n o f t h i s o f f i c e t h a t s i n c e the iowa c o r p o r a t i o n p a i d 
the use t a x , such c o r p o r a t i o n would be t h e proper p a r t y o r " p e r s o n " 
t o a p p l y f o r a r e f u n d . 

i t i s t h e f u r t h e r o p i n i o n o f t h i s o f f i c e t h a t whether such a 
r e f u n d i s due i s a matter f o r d e t e r m i n a t i o n by the Tax Commission 
upon r e c e i p t o f t h e c l a i m f o r such r e f u n d i n p r o p e r form. 

Very t r u l y y o u r s , 

CHPsmd 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 



• FIBE PJ^TECTION-r P r o p o s i t i o n s under Code s e c t i o n 359.43 and 
"359.44 are~"su*Dm?tted t o v o t e r s o u t s i d e c o r p o r a t e l i m i t s and 
s p e c i f i e d n o t i c e s h o u l d be p o s t e d o u t s i d e c o r p o r a t e l i m i t s . 
The p r o p o s i t i o n v o t e d on by c i t y and town r e s i d e n t s under Code 
s e c t i o n 368.12 i s a s e p a r a t e p r o p o s i t i o n . /'^LAt^o. ̂ J r 

Hay 21, 1958 <J •# Stf-S~%0 

William 6* Ktotzbach 
Buchanan Bounty Attorney 
Independence, Iowa 
Dear s i n 

Receipt Is acknowledged of your l e t t e r of May 15 
as f o l lows: 

i 
"Township trustees plan on submitting the proposal 

to levy the f i r e tax provided by Chapter 359.43 at the 
June 2 primary e l e c t i o n . Several question* have arisen 
In advising the procedure to be followed by trustees. 

" I . Since t h i s Is not a special e l e c t i o n but w i l l 
be submitted at the regular June primary. Is the 
notice provided for In Section 359.44 necessary? (f 
notice Is necessary, can notice be posted In the one 
town in the township, or must I t be posted In rural 
Intersections In the township i n as much as there are 
no 'public place*' outside of the town? 

"2. In researching these problems, I ran across 
your l e t t e r opinion # 57-3-48• i t brought to my at
tention Section 368.12, If the proposal c a r r i e s , the 
township trustees and the town council of the town 
located tn the township plan on entering into an agree
ment whereby the township w i l l 'rent* f i r e protection 
from the town In consideration of a stated sum. The 
town presently owns f i r e equipment believed to be 
adequate* Is there any necessity In view of 368*12 
fo r t h i s proposal also being submitted to the electors 
of the town?" 
In answer to your f i r s t question, you are advised 

that the l a s t sentence in section 359.44 contains no express 
language l i m i t i n g I t s a p p l i c a t i o n to c e r t a i n elections or 
el e c t i o n times end therefore presumably applies to a l l . You 
•re, therefore, advised the prescribed notice should be given. 
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In further answer to your f i r s t question, second 
part, your attention Is Invited to the for*** "without th* 
corporate limits* 4 which occurs In section 359.43 and to the 
phrase "residing without the U n i t s of a c i t y or town In 
section 159.44. Since the tax, i f voted, w i l l be Imposed 
outside the c i t y or town end the proposition Is submitted 
to voters residing outside the c i t y or town, i t follows 
that the notices should bo posted outside the c i t y or town. 

In answer to your second question, i t i s pointed out 
that the proposition submitted Is primarily for the purpose 
of obtaining the authorization of the voters residing in the 
township but outside the town to levy a tax on property 
s i tooted outside the town for the f I re-pro taction specified* 
The subject matter of the proposition would* therefore, be 
improper for submission to yotors Inside the town under the 
provisions of sections $59.41 and 359.44 os they would have 
no proper interest in levy!no a tax on someone else's property 
However, under section 3oo.ll, It would bo necessary to submit 
a seperete proposition to the voters of the town authorizing 
Its council to enter into the errangement with the township* 

Very t r u l y yours, 

LCA/ed 
UONARD Cfc AMIS 
Assistant Attorney General 

http://3oo.ll




May 23, 1958 

Mr. D. M. S t a t t o n 
Boone County A t t o r n e y 
Boone, Iowa 

Dear S i r : 

Your r e c e n t I n q u i r y w i t h r e s p e c t t o the weed law 
s t a t e s as f o l l o w s : 

"Chapter 317 Code o f Iowa 1958 s e t s f o r t h 
t h e law w i t h r e l a t i o n t o t h e c o n t r o l o f 
n o x i o u s weeds and p r o v i d e s f o r the a p p o i n t 
ment o f a weed commissioner In the c o u n t y 
by the Board o f S u p e r v i s o r s . 

" S e c t i o n 317.20 p r o v i d e s t h a t an a d d i 
t i o n a l o n e - f o u r t h m i l l may be l e v i e d by 
the County Board f o r the purpose o f pur
c h a s i n g weed e r a d i c a t i n g equipment. 

"A q u e s t i o n has a r i s e n In Boone County con
c e r n i n g whether o r not t h e Board o f Super
v i s o r s may use equipment so purchased w i t h 
( s i c ) o f the weed l e v y f o r o t h e r p u r p o s e s , 
such as road maintenance In t h e c o u n t y . " 

In r e sponse t h e r e t o we a d v i s e t h a t equipment purchased 
w i t h such funds may not be used f o r purposes o t h e r than t h e 
d u t i e s o f the County Weed Commissioner. T h i s Is In acc o r d a n c e 
w i t h the language o f t h e s t a t u t e and w i t h our p r i o r o p i n i o n , 
1948 0. A. G. 207, which s t a t e s In p a r t as f o l l o w s : 

"The l a s t s e n t e n c e o f t h i s ( s t a t u t e ) 
would i n d i c a t e an I n t e n t t o v e s t complete 
d i s c r e t i o n i n t h e County Board o f Super
v i s o r s t o a u t h o r i z e t h e use o f such * * * 
equipment * * * on any l a n d In the County. 
* * *We a r e o f the o p i n i o n , however, t h a t 
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th e * * * words ' to c a r r y o u t t h e d u t i e s 
o f the County Weed Commissioner' a r e words 
o f 1 i m i t a t i o n , * * *.»' 

T h e r e f o r e , I t appears t h a t the o n l y p r o p e r use t o which 
such equipment may be put Is In the performance o f t h e d u t i e s 
o f the County Weed Commissioner. 

Very t r u l y y o u r s . 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y G e n e r a l 

FHF:MKB 
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Memo from: LEONARD ABELS 
Assistant Attorney General 

'0M 



May 21, 1958 

Mr. B e r t A. B a n d s t r a 
M a r l o n County A t t o r n e y 
Knoxv111e, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f t h e 15th I n s t . 

In w h i c h you s u b m i t t e d the f o l l o w i n g : 

"1 would v e r y much a p p r e c i a t e r e c e i v i n g f r o m 
your o f f i c e an o p i n i o n as t o t h e t a x a b i l i t y 
o f c e r t a i n r e a l e s t a t e s i t u a t e d In M a r l o n 
County, which has been conveyed, and i s now 
owned as f o l l o w s : 
n l n 1939 M a t t i e H. C o l l i n s l e a s e d t o J . L. 
C o l l i n s o f K n o x v ! l i e L o t s One ( 1 ) , Two (2) 
and F i v e (5) and the West Three f e e t (W 3') 
o f L o t Three (3) In B l o c k 23 i n the o r i g i n a l 
town of K n o x v i l l e , Iowa, f o r a term of 45 
y e a r s from the 1st day o f August, 1939, t o 
t h e 1st day o f A u gust, 1984 f o r a t o t a l r e n t a l 
o f $45.00 p a y a b l e i n advance, Mrs. C o l l i n s 
then conveyed the remainder I n t e r e s t i n the 
p r o p e r t y above d e s c r i b e d t o t h e C i t y o f Knox
v i l l e , Iowa. The c u l t - c l a i m deed c o n v e y i n g 
t h e p r o p e r t y p r o v i d e s as f o l l o w s : 

" 1 . The g r a n t e e ( c i t y ) s h a l l n ot p l a c e any 
l i e n s o r Incumbrances upon the p r e m i s e s and 
s h a l l pay o f f and d i s c h a r g e , b e f o r e the same 
s h a l l become d e l i n q u e n t , any t a x o r o t h e r 
1 ten t h a t may a t t a c h t h e r e t o . 

"2. Upon e x p i r a t i o n o f t h e l e a s e the g r a n t e e 
( c i t y ) s h a l l p e r m i t s a i d p r e m i s e s t o be used 
s o l e l y f o r the purpose of a h o s p i t a l , 

" 3 . Upon f a i l u r e o f t h e g r a n t e e ( c i t y ) t o 
do and p e r f o r m any and a l l o f s a i d c o n d i t i o n s 
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and upon br e a c h t h e r e o f , a t h i s o r t h e i r 
o p t i o n t i t l e v e s t s i n J . L. C o l l i n s , h i s 
h e i r s o r a s s i g n s . 

"The above r e f e r r e d to deed was d u l y r e c o r d e d 
and by a c t i o n o f the C o u n c i l In November, 
1939* was a c c e p t e d by t h e C i t y o f K n o x v l l l e . 

"Mr. J . L. C o l l i n s b u i l t a h o s p i t a l b u i l d i n g 
on t h e above d e s c r i b e d r e a l e s t a t e and the 
h o s p i t a l b u i l d i n g i s now o p e r a t e d , m a i n t a i n e d 
and u t i l i z e d by the Mater C l i n i c as was made 
t o appear In the p r o c e e d i n g s In the e s t a t e o f 
H a t t l e Reaver, Deceased. Under the W i l l o f 
H a t t l e Reaver the c i t y o f K n o x v ! l i e o r M a r l o n 
County was t o r e c e i v e a s u b s t a n t i a l sum o f 
money f o r use i n payment o f t h e o p e r a t i n g ex
penses o f a h o s p i t a l I f , by A p r i l 8, 1958, 
e i t h e r the C i t y o r the County p o s s e s s e d a 
M u n i c i p a l o r County H o s p i t a l . In an a c t i o n 
b r o u g h t by the t r u s t e e o f t h e H a t t s e Reaver 
T r u s t f o r a c o n s t r u c t i o n o f t h e w i l l t h e D i s 
t r i c t C o u r t i n and f o r M a r i o n County f o u n d : 

" ' 3 . That the h o s p i t a l , so e r e c t e d , on p a r t 
of the r e a l e s t a t e d e s c r i b e d h e r e i n , i s 
o p e r a t e d as a p r i v a t e h o s p i t a l and the C i t y 
Is not e n t i t l e d to the p o s s e s s i o n t h e r e o f 
u n t l 1 August 1, 1984.• 

" I t was d e c r e e d a c c o r d i n g l y t h a t : 

" • t h e deed from M a t t i e H. C o l l i n s t o the C i t y 
o f K n o x v ! l i e , Iowa, d e e d i n g t o t h e C i t y the 
p r o p e r t y on which a h o s p i t a l has now been 
e r e c t e d and which i s b e i n g o p e r a t e d as a 
p r i v a t e h o s p i t a l , s u b j e c t t o a l e a s e t o 
J . L. C o l l i n s w hich does n o t e x p i r e u n t i l 
August 1, 1984, and on which the r e n t f o r the 
e n t i r e term has been p a i d i n advance, does 
n o t c o n s t i t u t e the C i t y o f K n o x v i l i e t h e 
owner o f a C i t y h o s p i t a l as d e f i n e d i n s a i d 

- w i l l . ' 

"The r e a l e s t a t e above d e s c r i b e d has never 
been t a x e d , presumably on t h e assumption I t 
was m u n i c i p a l l y owned p r o p e r t y and t h e r e f o r e 
exempt from t a x a t i o n . 
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"On the f a c t s s e t o u t above Is the r e a l e s t a t e 
r e f e r r e d t o above, and on wh i c h the h o s p i t a l 
i s now s i t u a t e d , s u b j e c t t o t a x a t i o n by M a r l o n 
County? 

"The C i t y o f K n o x v i l l e does not have p o s s e s 
s i o n o f the h o s p i t a l and w i l l not g a i n p o s s e s 
s i o n o f t h e h o s p i t a ) u n t i l August 1, 1984. At 
th e p r e s e n t t i m e , and f o r s e v e r a l y e a r s l a s t 
p a s t , the Mater C l i n i c has m a i n t a i n e d and 
o p e r a t e d t h e h o s p i t a l w i t h o u t any c o n t r o l o r 
s u p e r v i s i o n on the p a r t o f t h e C i t y o f Knox
v i l l e . " 

In r e p l y t h e r e t o I would a d v i s e you t h a t In my o p i n i o n 

t h e f o r e g o i n g p r o p e r t y i s s u b j e c t t o t a x a t i o n by Marl o n County. 

My r e a s o n t h e r e f o r i s based upon S e c t i o n 427.1, s u b s e c t i o n 2, 

Code 1958, wh i c h s e t s f o r t h the c o n d i t i o n t h a t a t t e n d s exemption 

o f m u n i c i p a l p r o p e r t y from t a x a t i o n . T h i s S e c t i o n f o l l o w s : 

"Exempt Ions. The f o l l o w i n g c l a s s e s of p r o p e r t y 
s h a l l not be t a x e d : 

p r o p e r t y o f a c o u n t y , t o w n s h i p , c i t y , town, 
s c h o o l d i s t r i c t o r m i l i t a r y company o f the 
s t a t e o f iowa, when d e v o t e d t o p u b l i c use 
and not h e l d f o r p e c u n i a r y p r o f i t . " 

C l e a r l y f r o m t h e f a c t s s t a t e d , t h i s p r o p e r t y Is not 

de v o t e d t o a p u b l i c use. I t has been a d j u d i c a t e d by c o u r t d e c r e e 

t o be o p e r a t e d as a p r i v a t e h o s p i t a l upon which r e n t has been 

» » * * * * 
The 

p a i d * 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS-.MKB 





Hay 19. 1958 

Or* Edmund G. Zlmmerer 
Commissioner o f P u b l i c Health 
S t a t e Department o f Health 
S t a t e O f f i c e B u i l d i n g 
L o c a l 
Dear Or* Zlmmerert 

Receipt Is acknowledged o f your l e t t e r o f May 6 es f o l 
lows! 

"The Board o f Dental examiners has asked 
me to request t h a t you draw up r u l e s f o r the pro* 
cedure In adopting National Board dental exami
n a t i o n s In l i e u o f t h e i r own w r i t t e n examinations. 
I b e l i e v e t h i s was a t your suggestion* 

"Two Items e s p e c i a l l y occur to me as r e q u i r 
ing l e g a l I n t e r p r e t a t i o n * 

'*The National Board r e q u i r e s the name of the 
I n d i v i d u a l * No I d e n t i f i c a t i o n i s permitted under 
our law •> how can t h i s be adjusted? 

"Secondly, the Board (Page 3) wishes to charge 
an a d d i t i o n a l f e e t o o i l a p p l i c a n t s f o r a l i c e n s e 
issued under ' r e c i p r o c a l agreement* 1 R e c i p r o c i t y 
w i t h whom? The Board Is simply u s i n g another 
agency's questions - the examinees ore probably 
mostly from Iowa and c e r t a i n l y a r e not as k i n g f o r 
r e c i p r o c a l l i c e n s e s * 

"Otherwise, 1 agree w i t h the Board's r e g u l a t i o n s 
as given i n the accompanyIng statement. 

"May I hoar from you a t your convenience?" 
You a l s o enclose en o u t l i n e o f the proposed r u l e change* 

5 ? - 5 ' 2 , 3 
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With respect t o the two matters Into which your l e t t e r 

I nquires! 

)• S e c t i o n 147.37* Code 1958, provides as follows* 
" i d e n t i t y o f candidate concealed. A l l 

examinations In theory s h a l l be i n w r i t i n g , 
and the i d e n t i t y o f the person t a k i n g the 
same s h a l l not be d i s c l o s e d upon the examI-
na t i o n papers In such a way as t o enable the 
members o f the examining board t o know by whom 
w r i t t e n u n t i l a f t e r the papers have been passed 
Tn. i n examinations i n p r a c t i c e the i d e n t i t y 

the candidate s h a l l a l s o be concealed as f a r 
as p o s s i b l e . " 
N o t i c e I t i s the "members o f the examining board*' from 

whom I d e n t i t y o f examinees must be concealed. However, under 
S e c t i o n 147.39. Code 1958, "the department s h a l l d e t a i l some 
employee to a c t as c l e r k o f any examining board" upon request 
o f such board, i t t h e r e f o r e appears f e a s i b l e f o r the examina
t i o n t o be conducted by number and the I d e n t i t y o f the examinees 

( c o u l d be a f f i x e d t o the papers by the c l e r k p r i o r to m a l t i n g 
them t o the n a t i o n a l board. By such procedure the l e t t e r o f 
the law would be compiled w i t h In that the i d e n t i t y of the 
examinee would be d i s c l o s e d to no member of the examining board. 
F u r t h e r , s i n c e the p r o t e c t i o n a g a i n s t d i s c l o s u r e o f i d e n t i t y 
appears designed to prevent p a r t i a l i t y In grading I t appears the 
s p i r i t o f the law would be complied w i t h f o r two reasons. (1) 
It i s our understanding the n a t i o n a l board r a t h e r than the iowa 
board does the grading. (2) i t i s our understanding the exam!* 
n a t i o n Is o f the " o b j e c t i v e " r a t h e r than "essay" type from which 
I t f o l l o w s the answers are e i t h e r r i g h t o r wrong rather than 
weighed by q u a l i t y . Hence they are o f a type not e a s i l y sus
c e p t i b l e t o enhancement of weight through p a r t i a l i t y , i n other 
words, the a c t o f grading, u s u a l l y done by l.B.M. template, Is 
a pu r e l y mechanical f u n c t i o n not I n v o l v i n g any d i s c r e t i o n a r y 
a c t s on the part of the grader. 

2. The a d d i t i o n a l fee In question appears to comply w i t h 
the p r o v i s i o n s of Section 153.3, Code 1958, which provides as 
f o l l o w s t 

" L i c e n s e . Every a p p l i c a n t f o r a l i c e n s e to 
- p r a c t i c e d e n t i s t r y s h a l l ; 

" 1 . Present a diploma issued by a dental c o l 
lege approved by the dental examiners. 
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"2. Pass an examination p r e s c r i b e d by the 
dental examiners In the science o f d e n t i s t r y and 
the p r a c t i c e o f dental surgery. 

"The s t a t e department o f h e a l t h , w i t h the 
approval o f the dental examiners* may accept i n 
l i e u of the requirements In subsections I and 2 
o f t h i s s e c t i o n , c e r t i f i c a t e o f s a t i s f a c t o r y 
examination issued by the n a t i o n a l board o f dental 
examiners o f the United S t a t e s o f America, but 
every a p p l i c a n t f o r a l i c e n s e , upon the b a s i s o f 
such c e r t i f i c a t e , s h a l l be r e q u i r e d t o pay the ores* 
c r i b e d f ee f o r a l i c e n s e Issued under r e c i p r o c a l 
agreements." 

The language of the l a s t paragraph appears t o contemplate 
payment o f a fee measured by the f e e p r e s c r i b e d In the case o f 
a recIproca1 11cense ra t h e r than such f e e actua11y beIng pai d 
f o r a l i c e n s e based on r e c i p r o c i t y . That I t Is required where 
a n a t i o n a l board c e r t i f i c a t e i s recognized In l i e u o f the 
o t h e r s p e c i f i e d requirement i s expressed lnThe"Tta"tute. i f 
the Board were to adopt the questions on the n a t i o n a l board 
examination as I t s own and g i v e the examination as I t s own 
examination I n s t e a d of a d m i n i s t e r i n g I t on behalf o f the 
n a t i o n a l board, then i t would seem no such fee should be exacted. 
However, i f the board i s merely a c t i n g f o r the n a t i o n a l board 
In a d m i n i s t e r i n g t h e i r examination, t n e n t h e s i t u a t i o n comes 
under the l a s t paragraph o f the quoted s t a t u t e and the a d d i t i o n a l 
f e e , equal i n amount to the fee f o r a l i c e n s e issued under 
r e c i p r o c a l agreements a p p l i e s f o r the reason that the s t a t u t e 
says I t a p p l i e s . 

Whether the board contemplates adoption o f the n a t i o n a l 
board examination questions as I t s own or mere a d m i n i s t r a t i o n o f 
the n a t i o n a l beard examination f o r the n o t i o n a l board and subse
quent r e c o g n i t i o n o f c e r t i f i c a t e s issued by the n a t i o n a l board 
under the quoted s e c t i o n Is not a l t o g e t h e r c l e e r to me from 
examination of the suggested o u t l i n e f o r new r e g u l a t i o n s enclosed 
w i t h your l e t t e r . 

However, a t h i r d course which would a l s o solve both ques
t i o n s r a i s e d In your l e t t e r appears p o s s i b l e . I t Is noted t h a t 
the n o t i o n a l board examination Is o f the o b j e c t i v e , m u l t i p l e -
c h o i c e , I.B.M. Template-graded type. The answer sheet which the 
examinee f i l l s out i s separate from the examination form con
t a i n i n g the q u e s t i o n s . I f the n a t i o n a l board were w i l l i n g t o 
f u r n i s h grading templates t o the S t a t e Board, I t would appear 
e n t i r e l y p o s s i b l e that the S t a t e Board c o u l d simultaneously 
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administer the examination f o r the n a t i o n a l board and adminis
t e r the same examination as i t s own by the simple expedient o f 
having the examinee f i l l out d u p l i c a t e answer sheets. The 
answer sheet f o r the n a t i o n a l board c o u l d be i d e n t i f i e d by name 
and the sheets c o l l e c t e d and mailed t o the n a t i o n a l board f o r 
grading. The answer sheet to be graded by the S t a t e Board 
c o u l d be I d e n t i f i e d by number i n the usual manner to av o i d 
i d e n t i f i c a t i o n o f the examinee t o the grader. 

I f the State Board adopts the n a t i o n a l board examination 
as I t s own, as d i s t i n g u i s h e d from waiver o f examination on the 

'EasTJTbf n a t i o n a l board c e r t i f i c a t e , such adoption should be 
accomplished by annual r e s o l u t i o n o f the S t a t e Board r a t h e r than 
by permanent r u l e o r r e g u l a t i o n . The reason f o r t h i s Is t o 
a v o i d the p o s s i b l e o b j e c t i o n that the S t a t e Board be d e l e g a t i n g 
I t s d i s c r e t i o n t o another agency under the r u l e delegatus non 
pote s t delegare. 

I t r u s t the foregoing w i l l a s s i s t the State Board i n d i s 
p osing o f i t s problem, whichever a p p l i c a t i o n of the n a t i o n a l 
board examination I t may have In mind. 1 a l s o enclose a copy 
o f suggestions r e l a t i n g t o the form f o r preparing r u l e s and 
r e g u l a t i o n s . I a l s o enclose an e x t r a copy o f t h i s l e t t e r f o r 
t r a n s m i t t a l t o the board. 

Very t r u l y yours, 

LCA/fm 
Encs 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 
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Mr. Gordon L. Wlnkel 
K o s s u t h County A t t o r n e y 
A l g o n a , Iowa 

Dear S i r * 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 12th 

I n s t . In w h i c h you s u b m i t t e d the f o l l o w i n g : 

"Your o p i n i o n i s r e q u e s t e d on the q u e s t i o n 
whether p u b l i c a t i o n o f o f f i c i a l m a t t e r s which 
must be ' p u b l i s h e d I n ' K o s s u t h County a r e 
v a l i d l y p u b l i s h e d when they appear In a news
pa p e r , s p e c i f i c a l l y t h e L a k o t a Review, which 
Is p r i n t e d and p u b l i s h e d under th e f o l l o w i n g 
c i r c u m s t a n c e s : The L a k o t a Review Is a news
paper s p e c i f i c a l l y p r e p a r e d and e d i t e d f o r 
t h e community o f L a k o t a , w h i c h Is In K o s s u t h 
County, Iowa. The p a p e r ' s masthead r e a d s , 
' L a k o t a Review, L a k o t a , Iowa,' but the m a i l 
i n g p e r m i t r e c i t e s t h a t i t has been p l a c e d 
In t h e m a i l as second c l a s s m a t t e r a t B u f f a l o 
C e n t e r , Iowa, which i s In Winnebago County. 
The e d i t o r o f the paper Is Mr. George Carmen, 
who a l s o e d i t s and p u b l i s h e s t h e B u f f a l o 
C e n t e r T r i b u n e , The e d i t o r i a l o f f i c e s and 

f r l n t i n g p l a n t a r e l o c a t e d a t B u f f a l o C e n t e r , 
he paper h i r e s a f u l I - t i m e employee, who 

r e s i d e s i n L a k o t a and has r e s p o n s i b i l i t y f o r 
c o l l e c t i n g news, t a k i n g s u b s c r i p t i o n s , and 
o t h e r w i s e r e p r e s e n t i n g t h e newspaper where 
n e c e s s a r y . She does not m a i n t a i n an o f f i c e as 
such In L a k o t a . The paper meets a l l o t h e r r e 
q u i r e m e n t s o f 618.3 I. C. A. 

" i n t h e p a s t , s e r i o u s q u e s t i o n s have been 
r a i s e d c o n c e r n i n g t h e use o f t h i s paper f o r 
d r a i n a g e n o t i c e s , n o t i c e s o f bond e l e c t i o n s , 
n o t i c e s o f f r a n c h i s e e l e c t i o n s and s i m i l a r 

<77^ z - ^ 7 cL 



Mr. Gordon L. Winkel - 2 - May 19, 1958 

m a t t e r s . I t Is apparent t h a t I t Is the news
paper which has the g r e a t e s t c i r c u l a t i o n In 
the Town o f L a k o t a , and f r o m a n o t i c e s t a n d 
p o i n t , i t Is much more e f f e c t i v e than any 
o t h e r paper p u b l i s h e d In the County. For 
t h a t r e a s o n , the o f f i c i a l groups making the 
p u b l i c a t i o n would p r e f e r t o use I t , I f v a l i d . 
However, s u f f i c i e n t doubt has been r a i s e d by 
t h e s e v a r i o u s g r o u p s , t h a t I would a p p r e c i a t e 
r e c e i v i n g your o p i n i o n on t h e m a t t e r . " 

In r e p l y t h e r e t o I would a d v i s e you t h a t a newspaper 

d i s t r i b u t e d i n the f o r e g o i n g manner Is not an o f f i c i a l paper 

w i t h i n t h e terms o f t h e Iowa s t a t u t e . I n s o f a r as the mere 

p r i n t i n g o f t h e paper as c o n t r o l l i n g I t s d e s i g n a t i o n as an 

o f f i c i a l p aper, i t was r u l e d by t h i s Department F e b r u a r y 1, 

1944, the f o l l o w i n g as i t appears i n the pamphlet d e s i g n a t e d 

as " P u b l i s h i n g Laws of Iowa" f o r 1956, a t pages 59 and 60: 

"The Waukee C i t i z e n i s p r i n t e d i n a c e n t r a l 
p l a n t In Des Moines. The C i t i z e n Is e n t e r e d 
a t the p o s t o f f i c e i n Waukee and h o l d s a 
second c l a s s m a i l i n g p r i v i l e g e through t h a t 
p o s t o f f i c e . T a k i n g t h e s e t h i n g s Into con
s i d e r a t i o n , the A t t o r n e y G e n e r a l made the 
f o l l o w i n g r u l i n g : 

"'The a c t u a l p l a c e o f p r i n t i n g t h e paper -
where the mechanical work Is done, Is b e s i d e 
t h e p o i n t . I f t h i s paper Is e n t e r e d as second 
c l a s s m a i l m a t t e r through an arrangement with 
t h e P o s t O f f i c e Department, so t h e second 
c l a s s m a i l p r i v i l e g e i s g r a n t e d f o r I t s d i s 
t r i b u t i o n through t h e P o s t O f f i c e o f Waukee, 
t h e n In f a c t I t Is a paper o f " g e n e r a l c i r c u 
l a t i o n , p u b l i s h e d In s a i d town o r c i t y " , as 

" t h e law p r o v i d e s . ' " 

However, t h i s may be made an o f f i c i a l paper by comply

in g w i t h I n s t r u c t i o n 132.3, s u b s e c t i o n 33 c, o f the F e d e r a l 
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P o s t a l Manual which p r o v i d e s as f o l l o w s : 

" I f a p u b l i s h e r d e s i r e s t o m a l l c o p i e s a t 
another o f f i c e In a d d i t i o n t o t h e one where 
he has s e c o n d - c l a s s m a l l p r i v i l e g e s , he may 
f i l e a w r i t t e n a p p l i c a t Ion s t a t i n g the ap
p r o x i m a t e number and w e i g h t o f c o p i e s t o be 
m a i l e d a t the a d d i t i o n a l o f f i c e , and t h e 
t e r r i t o r y t o be s e r v e d . A form i s not p r o 
v i d e d f o r t h i s k i n d o f a p p l i c a t i o n . The 
a p p l i c a t i o n must be f i l e d a t t h e o f f i c e 
where the s e c o n d - c l a s s m a l l p r i v i l e g e s where 
o r i g i n a l l y o b t a i n e d . I f the a d d i t i o n a l 
e n t r y Is a u t h o r i z e d , a l l c o p i e s f o r d e l i v e r y 
a t the o r i g i n a l o f f i c e must be m a i l e d t h e r e , 
and a l l c o p i e s f o r d e l i v e r y a t t h e a d d i t i o n a l 
o f f i c e must be m a i l e d a t t h a t o f f i c e . " 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS.-MKB 



emoval o f d i r e c t o r ' s r e s i d e n c e f r o m p a r i o f j o i n t 
d i s t r i c t i n one c o u n t y t o a n o t h e r p a r t o f same d i s t r i c t a c r o s s 
a c o u n t y l i n e c r e a t e s no a u t o m a t i c v a c a n c y . 

Hay l f 1950 

Mr. Mark D. B u c h h o i t 
F a y e t t e County A t t o r n e y 
ttoat U n i o n , iowa 

Hoar S i n 

R e c e i p t i t acknowledged o f y o u r U t t e r o f A p r i l 25 as f o l l o w s s 

" I r e q u e s t an o p i n i o n on t h e f o l l o w i n g q u e s t i o n , t o w i t * 

" I f a s c h o o l d i s t r i c t i a c o m p r i s e d o f l a n d a r e * i n two 
c o u n t i e s . I s a member o f t h e board o f d i r e c t o r s o f s a i d 
s c h o o l d i s t r i c t e n t i t l e d t o remain a member o f s a i d 
board o f director» i f ho change8 h i s r e s i d e n c e from one 
c o u n t y t o a n o t h e r , but r e m a i n * w i t h i n t h e b o u n d a r i e s o f 
s a i d aohool d i s t r i c t . w 

In answer t h e r e t o . I am o f t h a o p i n i o n t h a t so l o n g as such 
d i r e c t o r remains a r e s i d e n t o f t h e eehool d i s t r i c t h i s removal from 
one p a r t o f t h e d i s t r i c t t o a n o t h e r o r e a t e a no a u t o m a t i c vacancy i f 
ha was e l e c t e d a t l a r g o by t h a e n t i r e d i s t r i c t , Reason f o r t h a above 
o p i n i o n appears i n th© u n d e r s c o r e d p o r t i o n o f S a c t i o n 277*29) h a r e * 
i n a f t e r t o t f o r t h i 

" V acanofea. F a i l u r e t o e l a e t a t t h e prop e r e l e c t i o n o r 
t o a p p o i n t w i t h i n t h e t i n e f i x e d by law o r t h a f a i l u r e 
o f t h e o f f i c e r e l e o t e d o r a p p o i n t e d t o q u a l i f y w i t h i n 
t h e t i m e p r e o o r i b e d by l a w | t h e incumbent c e a s i n g i e bo 
a rtild j n \ at tbt,,ii t y i a t •> ••*ri«*» t h « r *» l «»*-
t l o n o r death o f incumbent e r o f t h e o f f i c e r - e l e c t } t h o 
removal o f t h e incumbent f r o m , e r f o r f e i t u r e o f , h i s o f 
f i c e , o r t h e d e c i s i o n o f a competent t r i b u n a l d e c l a r i n g 
h i s o f f i c e vacant} t h e c o n v i c t i o n o f incumbent o f en 
infamous c r i m e o r o f any p u b l i c o f f e n s e i n v o l v i n g t ho 
v i o l a t i o n o f h i s o a t h o f o f f i c e , s h a l l c o n s t i t u t e a 
vacancy." (Emphasis added) 



«r* Mark 0« Suohho i t —Z May 1, 1958 

Aa t o whether «uoh removal would c r e a t e a vacancy whan t h a 
d i r e c t o r * a r e e l e c t e d by w d i f a c t o r d U t r i c t a " undor Chapter 275, 
Coda 1958| ao o p i n i o n U e x p r e s s e d a t t h i s t i m e . 

*«ry t r u l y y o u r * , 

LEONAfifl C. ABELS' 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAtud 



SCHpiQL BEOBGA-JiJZAHQNf-Whether d i s m i s s a l by t h e S t a t e Depart 
ment o f an appeal to i t under Code S e c t i o n 275.8 or 275.16 i s 
a " d e c i s i o n " f u r t h e r a p p e a l a b l e to D i s t r i c t C ourt i a a j u r i e -

ttr. C. J * Anderson 
Howard County A t t o r n e y 
P. 0 . Box 377 
C r e o c o , Iowa 

Dear S i r * 

R e c e i p t i a acknowledged o f your l a t t e r o f May 6, as f o l l o w s } 

" R e c e n t l y a p r o p o s a l was s u b m i t t e d upon p e t i t i o n t o t h o 
j o i n t boarda o f Howard and M i t c h e l l County a s k i n g f o r 
t h e e s t a b l i s h m e n t o f t h e R l o e v i l l e Community S c h o o l D i s 
t r i c t . The p e t i t i o n asked f o r a change i n c o u n t y p l a n s . 
Tho J o i n t boards o f s a i d c o u n t i e s approved amended county 
p l a n a . T h e r e a f t e r t h e r e was an a p p e a l taken to t h e S t a t e 
Department o f P u b l i c I n s t r u c t i o n , which appeal was d i s 
m i s s e d by a d e c i s i o n r e n d e r e d tho 3rd day o f May, 1958, 
on tho b a s i s t h a t t h e a p p e a l i n g p a r t i e s were not proper 
a p p e a l i n g p a r t i e s . S e c t i o n 2 7 5 .lB Code o f Iowa 1954, R S 

amended, p r o v i d e s a s f o l l o w s ! 

"*. . * i n the ease o f j o i n t d i s t r i c t s , no n o t i c e f o r an 
e l e c t i o n s h a l l bo p u b l i s h e d u n t i l tho time f o r a p p e a l , 
which s h a l l bo t h e soma as t h a t p r o v i d e d i n s e c t i o n 2 8 5 . 1 2 , 
has e x p i r e d ; and i n the event o f an a p p e a l , not u n t i l t h e 
same has been d i s p o s e d o f * « .• 

" I n view o f tho above s o t f o r t h f a c t s and t h e quoted p o r 
t i o n o f s e c t i o n 275*18 t h i s q u e s t i o n a r i s e s ! 

"91 hen may t h e oounty s u p e r i n t e n d e n t p u b l i s h n o t i c e o f t h e 
e l e c t i o n ? That i a , must th o c o u n t y s u p e r i n t e n d e n t w a i t 
u n t i l the t h i r t y (30) days tlmo has e x p i r e d f o r t h e ap
p e a l to t h e d i s t r i c t c o u r t o r may t h e county s u p e r i n t e n 
dent p u b l i s h A f t e r f i v e (5) days as might bo c o n s t r u o d 
from t h a p r o v i s i o n s o f 285.12 o r may t h e c o u n t y s u p e r 
i n t e n d e n t p u b l i s h i m m e d i a t e l y a f t e r t h o d e c i s i o n o f tho 
S t a t e Board o r S t a t s S u p e r i n t e n d e n t ? " 

May 13, 1958 



Mr. C. U. Anderson — 2 Hay 13, 1958 

As has undoubtedly come to your a t t e n t i o n , t h o r o e x i s t s an 
apparent c o n f l i c t between tho r e f e r e n c e t o S e c t i o n 285.12 and t h a 
ap p e a l time which i s p r o v i d e d i n c e r t a i n amendments t o Chapter 
275 o f t h e Code made by t h e F i f t y - s e v o n t h G e n e r a l Assembly. How-
e v e r , f o r purposes o f tho f a c t s i t u a t i o n you d e s c r i b e , such c o n 
f l i c t a p pears o f no importance f o r your l a t t e r s t a t e s " t h e r e was 
an a p p e a l t a k e n t o t h e S t a t e Department. • ." I t , t h e r e f o r e , ap
p e a r s , under t h e p r o v i s i o n " i n tho event o f a p p e a l not u n t i l tho 
same has been d i s p o s e d o f , the a p p e a l w i l l not be " d i s p o s e d o f " 
u n t i l t h e time w i t h i n which f u r t h e r a p p e a l t o t h e D i s t r i c t Court 
may be attempted has e x p i r e d . 

Whether o r not a " d i s m i s s a l " by t h e S t a t e Department amounts 
t o a " d e c i s i o n " which can bo f u r t h e r a p p e a l e d t o tho D i s t r i c t 
C o u r t under S e c t i o n 275*8 and S e c t i o n 275*16 i s a q u e s t i o n p r o p e r l y 
l o f t f o r t h e Cou r t to d e c i d e e h o u l d such appeal be atte m p t a d . 

Very t r u l y y o u r s , 

LCA.md 

LEONARD C. ADELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



l©r&WOTE: ( 
attached to a licensed trailer; (2) grain handling tax applies only to the receiving 
of grain and not to the loading out of grain; (3) grain which Is owned by the owner 
of an elevator and which Is received at thai elevator Is subject to the grain 
handling taw <4) after grain is processed, other than hulling, cleaning, drying, 
grading or polishing, it is subject to personal property tax; (5) grain which Is 

' handled Is defined in section 428.33 (D, Code of Iowa, 1958, Is not subject 
to the personal property tax even though 
year. 

such grain Is stored for more than one \ 

i i l i i i ^ l i l i i i i i i 



my 19, 1958 

A. F. Drahelra, Jr. 
County Attorney 
Wright County Court House 
Clarion, Iowa 

Dear Mr. Draheim: 

Your letter addressed to the Attorney General of Iowa, together with the 

enclosed letter to you from Mt* F* Ross Henry, bright County Assessor, have been 

referred to this office for reply. Mr. Ballard B. Tipton, Director, Property Tax 

Division, State Tax Commission has also made written request for an opinion concerning 

the grain handling tax, (see #6 below), and the writer feels that these matters can best 

be handled in one opinion. 

The questions propounded in these letters appear to be as follows: 

X. Are wagon boxes subject to personal property tax even 
though used on licensed trailers? 

2, Are wagon boxes subject to personal property tax If 
permanently attached to licensed trailers in such a manner that 
they cannot readily be removed er transferred? 

3, Does tha grain handling tax apply to both the receiving 
and the loading out of grain, regardless of the time element? 

4, If an operator of an elevator receives grain which he 
actually owns by virtue of a production contract Is the transaction 
taxable under the grain handling tax? 

3, When grain handling tax has been paid, should personal 
property tax be paid on produce made therefrom, such as ground 
feed or oil? 

6. If grain handling tax is paid, then grain is stored for 
several years, Is such grain exempt from property tax each year 
that it Is in storage? 
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The first two questions refer to the taxation of wagon boxes and the statutes 

applicable thereto are as follows ; 

Section 321.123, Code of iowa, 1958, provides: 

Trailers. Ail trailers except those defined as semitrailers 
shall be subject to a registration fee to be fixed in accordance with 
tha following schedule, provided, however, trailers subject to a 
registration fee of ten dollars or less shall be exempt from the 
certificate of title and lien provisions of this chatter: 

" 1, When equipped with pneumatic tires: 

"Wagon box trailers used by a farmer in transporting 
produce, farm products or supples hauled to and from market, 
five dollars. 

Section 321.130, Code of Iowa, 1958, provides: 

"Fees lit Ueu of taxes. The registration fees imposed 
by this chapter upon private passenger motor vehicles or house 
trailers or semitrailers shall be in lieu of all taxes, general 
or local, to which motor vehicles or house trailers or semitrailers 
may he subject, and If a motor vehicle or house trailer or semitrailer 
shall have been registered at any time under this chapter It shall 
not thereafter be subject to a personal property tax unless such motor 
vehicle or house trailer or semitrailer shall have been in storage 
continuously as an unregistered motor vehicle or house trailer or 
semitrailer during the preceding registration year or unless the same 
is actually being used for dwelling purposes for more than six months 
during each calendar year. This section shall not apply to occupied 
mobile homes." 

Section 321.123, provides for the registration of certain types of trailers, including 

"wagon box trai lers". Section 321.130 exempts certain types of trailers upon which 

registration fees have been paid from all other taxes, including personal property taxes. 

It Is well settled that taxation is the rule and exemption is the exception, and that tax 

exemption statutes must be strictly construed. In Crown Concrete Company vs. Conkllng, 

56, 247 Iowa 609, 75 8. W. 2d, 351, the Court said: 
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"A tax exempt statute is strictly construed and a claim for 
exemption under it must be clearly shown to be within the letter 
and spirit of the law." 

The exempt statute, Section 321.130, supra, exempts, "private passenger motor 

vehicles, or house trailers or semitrailers". It does not exempt wagon box trailers 

and the same are subject to taxation, whether they be permanently or temporarily 

attached to a licensed trailer. The attachment by any means to a licensed trailer does 

not make either tha wagon box or the trailer a private passenger motor vehicle, a house 

trailer, or a semitrailer, se the same would not be within the purview of the exemption 

statute. 

Your remaining questions are all in reference to the "grain handling tax". The 

statutes applicable to these questions are as follows: 

Section 428.35, Code of iowa, 1958, provides: 

"Grain handled. 

"1. Definitions. '(Person1 as used herein means individuals, 
corporations, firms, and associations of whatever form. 'Handling'or 
handled' as used herein means the receiving of grain at or in each 
elevator, warehouse, milt, processing plant or other facility tn this 
state In which it is received for storage, accumulation, sale, processing 
or for any purpose whatsoever. 'Grain* as used herein means wheat, 
com, barley, oats, rye, flaxseed, field peas, soybeans, grain sorghums, 
spelts, and such other products as are usually stored hi grain elevators. 
Such term excludes such seeds after being processed, and the products 
of such processing when packaged or sacked. The term 'processing' 
shall not Include hulling, cleaning, drying, grading or polishing. 

"2. Tax imposed. An annual excise tax is hereby levied on 
such handling of grain In the amount hereinafter provided. All grain so 
handled shall be exempt from alt taxation as property under the lawaof 
this state. The amount of such excise tax shall be a sum equal to cue* 
fourth mill per bushel upon all grain as herein defined so handled. 

"3. Statement filing form. Every person engaged in handling 
grain shall, on the first day of January of each year and not later than 
sixty days thereafter, make and file with the assessor a statement of 
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the number of bushels of grain handled by him in that district during 
the year immediately preceding, or the part thereof, during which he 
was engaged in handling grain; an don demand the assessor shall have 
the right to inspect all such person's records thereof. A form for 
making such statement shall be Included In tha blanks prescribed by 
the state tax commission* If such statement is not furnished as herein 
required, section 441.16, shall be applicable. 

"4. Assessment, The assessor of each such district, from 
the statement required or from such other information as he may 
acquire, shall ascertain the number of bushels of grain handled by 
each person handling grain in his district during the preceding year, 
or part thereof, and shall assess the amount herein provided to such 
person under the provisions of this section. 

"5. Computation of tax. The rule imposed by subsection 2 
of this section shall be applied to the number of bushels of grain so 
handled, and the computed amount thereof shall constitute the tax 
to be assessed. 

n 6 . Payment of tax. Such specific tax, when determined as 
aforesaid, shall be entered In the same manner as general personal 
property taxes on the tax list of the taxing district, and the proceeds 
of the collection of such tax shall be distributed to the same taxing 
units and In the same proportion as the general personal property tax 
on the tax list of said taxing district. A l l provisions of the law 
relating to the assessment and collection of personal property taxes 
and the powers and duties of the county treasurer, county auditor and 
allother officers with respect to the assessment, collection and enforce* 
ment of personal property taxes shall apply to the assessment, collection 
and enforcement of the tax imposed by this section." 

Section 427.1, Code of iowa, 1958, provides: 
HExemptions. The following classes of property shall not 

be taxed: 

» * * *, 

"22. Grain, Grain handled, as defined under Section 4 2 8 . 3 5 / 

The tax Imposed by Section 428.35, supra, is an excise tax on the handling 

of grain. Under Section 428.35, subsection 1, handling Is defined as: 

"The receiving of grain at or In such elevator, warehouse, 
mill, processing plant or other facilities In this state In which It Is 
received for storage, accumulation, sale, processing, or for any 
purpose whatsoever." 
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The tax then is on the "receiving" and not upon the "loading out" of grain, but there 

is nothing In the statute which exempts grain received more than once at the elevator 

from tax upon each such receipt. Grain received at the elevator is taxable. If it then 

leaves the elevator for storage in government bins or elsewhere, this "loading out14 is 

not taxable. If the grain is again received by the elevator it is again taxable, regardless 

of how long the grain was away from the elevator or where the grain might have been kept 

during the interim. 

The excise tax herein Is a duty or license upon the grain handling business. The 

tax imposed is upon the handling and not upon the property itself. The tax is upon the 

privilege of receiving grain, but the property involved, i.e., the grain, is used merely 

to measure the amount of tax due. The ownership of the property Is completely immaterial. 

The situation Is analogous to retail sates made In the State of Iowa. The retail sales 

tax Is not a tax on property, but Is an excise tax on the privilege of selling property, 

with the amount of property sold being used to measure the tax. The fact that the merchant 

dees ar does not own the goods sold, or that he does nor does not himself purchase the 

goods does not affect the tax. Similarly, the grain tax is measured by the amount of grain 

received at the elevator and the ownership of such grain is immaterial, if the owner of 

the elevator owns the grain which is received at the elevator, he must still pay the tax 

upon the handling of the grain. 

In Section 428.35, (1>, Supra, grain is defined as: 
"Wheat, com, barley, oats, rye, flaxseed, field peas, 

soybeans, grain sorghums, spelts and such other products as are 
usually stored In grain elevators." 

You ask If ground seed and oil made from grain is still considered grain, and thereby 

exempt from personal property tax. The statute itself is explicit as to this question In 
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that it provides 

"Such term excludes such seeds after being processed, and the 
products of such processing when packaged or sacked the term 'processing' 
shall not include hulling, cleaning, drying, grading or polishing." 

Oil coutd In no way be considered "grain*, being merely a by-product of grain/ and it 

would be subject to property tax. The term "processing", as used in the statute. Is said 

to exclude hulling, cleaning, drying, grading or polishing. If grain were hulled, cleaned, 

dried, graded, or polished, it would still be grain and would be exempt from assessment 

as personal property. If the grain were ground, it would have undergone a process not 

excluded and It would, therefore, be subject to property tax. Merely putting the grain 

Into sacks, as seed com, without any processing, would not be enough to subject It to 

assessment, since the statute exempts "the product of such processing when packaged 

or sacked". By "the product of such processing", we understand the statute to mean 

processing other than hulling, cleaning, etc. Consequently, if seed com were merely 

sacked, or if it were hulled, cleaned, dried, graded or polished and then sacked, such 

com would not be considered to have been processed; It would still be "grain", and would 

be exempt from the property tax. However, If it were ground or otherwise processed, 

(other than the excluded processes), It would then be subject to assessment and personal 

property tax. 

Subsection 2 of Section 428.35, supra, provides for an annual excise tax on the 

handling of grain. Subsection 3 of the same section states that persons engaged In handling 

grain file with the assessor a statement of "the number of bushels of grain handled by him 

tn that district during the year Immediately preceding, or part thereof, ***." Subsection 

4 declares that the assessor "shall ascertain the number of bushels of grain handled by each 

person handling grain in his district during the preceding year, or part thereof, * * 
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The above might lead one to believe that since the grain handling tax Is an annual tax on 

grain handled In the taxing district the exemption provided in Section 428.33 (2) and 

427.1 (2) exempts only grain handled during the preceding year. This, however, is not 

the ease. The above only provides a convenient means for the assessment and collection 

of this tax. 

Section 428.35 (2), supra, provides that "all grain so handled shall be exempt 

from all taxation as property under the laws of this state.". Section 427*1 (22), supra, 

provides that grain handled, as defined under Section 428.33, shall not be taxed as 

property. There is nothing in the exemption provision to the effect that the grain handling 

must occur within any particular year to qualify for the exemption. The exemption 

provisions make no distinction between grain handled in the year that the grain handling 

tax is paid and any subsequent year. In construing the provision of this Act an Opinion 

of the Attorney General dated July 14, 1949, states 2 

"The intent and purpose of this specific Act was to place 
a fair tax on grain handled and removed It from the field of property 
taxation,***." 

tn answer to the question propounded, grain handled as defined in Section 423.35 (1) 

is not subject to the personal property tax and the mere fact that the grain so handled Is 

stored for several years does not render such grain subject to the personal property tax. 

Yours very truly. 

RJB/bjf 

Richard J . Brinkman 
Special Assistant Attorney General 



MOTOR VEHICLES J- $*^&U^\J&&1L..SLII??^^ 
1. P e r k i n g a motor v e h i c l e on a highway which r e s u l t * i n l e a v i n g 
l e e s t h a n t h e p r o s c r i b e d twenty f e e t e n o b e t r u e t e d roadway f o r t h e 
f r e e passage o r f l o w o f t r a f f i c c o n s t i t u t e s a v i o l a t i o n o f t h e 
s t a t u t e u n i o B o , o f c o u r s e , such p a r k i n g i s l e g a l l y excused under 
S a c t i o n 321.355 Coda o f 1958. 

2. T h i s o p i n i o n i s l i m i t e d i n i t s a p p l i c a t i o n i n t h a t i t does not 
answer t h o q u e s t i o n a s t o whether ouch a p a r k i n g would c o n s t i t u t e a 
p r i m a f a c i e case o f c o n t r i b u t o r y n e g l i g e n c e , such q u e s t i o n not b e i n g 
r a i s e d by t h e i n q u i r y s u b a i t t e d . 

3. The word "highway** a s used i n t h e s t a t u t e i n c l u d e s a secondary 
r o a d , and a p p l i e s t o t h e same, s i n c e t h e s t a t u t e a p p l i e s t o "any 
highway o u t s i d e o f , a b u s i n e s s o r r e s i d e n c e d i a t r j e j t " . . ^ _ \ 

Q n: ss-s-2 § 

•••.1* 



Hay 28, 1958 

Mr* P* F. E l g i n 
Warren County A t t o r n e y 
I n d i a n o l a , l o v e 

Deer S i r t 

T h i e w i l l acknowledge r e c e i p t o f your l e t t e r o f A p r i l 22 i n 
which you submit t h e f o l l o w i n g f o r o ur o p i n i o n . 

"Doe* S o o t I o n 321.35V o f t h o Code a p p l y t o secondary 
roade i f , i n p r a c t i c a l m a t t e r , i t i a i m p o s s i b l e t o 
park a v e h i c l e and l e a v e 20 f e e t o f t h e roadway oppo
s i t e t h e at a n d I n g v e h i c l e f o r t h e f r e e paaaage o f 
o t h e r v a h i c l e a . In t h e p a r t i c u l a r i n s t a n c e , t h e t r a v 
e l p o r t i o n o f t h e roadway I s 2*+ f e e t i n w i d t h * There 
a r e no s h o u l d e r s upon which a v e h i c l e may be parked*** 

S e c t i o n 321*35lt> Code o f 1958, p r o v i d e s In p a r t as f o l i o wet 

"Upon a ny highway o u t s i d e o f a b u s i n e s s o r r e s i d e n c e 
d i s t r i c t no p e r s o n s h a l l s t o p , p a r k , o r l e a v e s t a n d 
i n g any v e h i c l e , whether a t t e n d e d o r unattended} upon 
t h e paved o r Improved o r main t r a v e l e d p a r t o f t h e 
highway ihtn ,1,1 . l l EfeflUgll *» ?V>pf AlU&t *r«? 
•wfih, vthUli o f f ,augh oirt of , nlahifcY< but,In MMM 
e v o a ^ * c l e a r and u n o b s t r u c t e d w i d t h o f a t l e a s t twenty 
f e e t o f such p a r t o f t h e highway a p p o s i t e aueh s t a n d i n g 
v e h i c l e s h a l l be l o f t f o r t h e f r e e passage o f o t h e r v a 
h i c l e a . • ( E n p h a s i s s u p p l i e d ) 

S e c t i o n 321*35** i s p r i m a r i l y a p a r k i n g r e s t r i c t i o n a t a t u t e , 
jji|ll|>Yi.g|tff|jr and Jtnar, Qcwairm _ _ i o * a .,„„» 82 
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To the Is iafX case s h o u l d be added t h a t o f Reed v. W n i i s e i > t 

24-5 Iowa 1066, 65 N.H. 2d <-H-0, wherein our Supreme Court a t a t e d 
at page 1069 o f the o f f i c i a l r e p o r t ! 

" S e c t i o n 321.35^, quoted above so f a r as m a t e r i a l , i a 
not an a b s o l u t e p r o h i b i t i o n . I t f o r b i d s s t o p p i n g upon 
the paved p a r t o f a highway o n l y when i t i s p r a c t i c a l t o 
stop o f f such p a r t o f t h e highway. * * * * * * . S e c t i o n 
321.355 p r o v i d e s a s t a t u t o r y l e g a l excuse f o r one who 
v i o l a t e s 321.35*+ where the v e h i c l e i s d i s a b l e d w h i l e on 
the paved p o r t i o n o f t h e highway i n such manner and to 
such e x t e n t t h a t i t i s i m p o s s i b l e to a v o i d s t o p p i n g 
t h e r e o n . " 

The o b v i o u s purpose o f a s t a t u t e such as S e c t i o n 321.35^ i s 
to p r o v i d e f o r the f r e e f l o w o f t r a f f i c . The l e g i s l a t u r e i n en
a c t i n g t h i s s t a t u t e d etermined t h a t a n y t h i n g l e s s than twenty f e e t 
of u n o b s t r u c t e d roadway would not p e r m i t such f r e e f l o w . 

The language as i t appears i n S e c t i o n 321.35**-. 

»* * * f but i n eve r y event a c l e a r and u n o b s t r u c t e d 
w i d t h o f at l e a s t twenty f e e t * * * s h a l l be l e f t f o r 
the f r e e passage o f o t h e r v e h i c l e s * * *.", 

c o n t e m p l a t e s a s i t u a t i o n such as t h e one you d e s c r i b e , p r o v i d i n g , 
o f c o u r s e , t he v e h i c l e i s not d i s a b l e d so t h a t S e c t i o n 321.355 
would a p p l y and l e g a l l y excuse such s t o p p i n g . Assuming t h a t 321*355 
does not a p p l y to the s i t u a t i o n you d e s c r i b e , then p a r k i n g a v e h i c l e 
on t h e roadway, such p a r k i n g l e a v i n g l e s s than twenty f e e t o f r o a d 
way f o r passage o f t r a f f i c , would v i o l a t e the p r o v i s i o n s o f t h e 
s t a t u t e . 

Whether such p a r k i n g c o n s t i t u t e s a prima f a c i e case o f c o n t r i 
b u t o r y n e g l i g e n c e i s a q u e s t i o n s e e m i n g l y not r a i s e d by the i n q u i r y 
you submit. Iowa c a s e s r e l e v a n t to t h i s p o i n t , however, i n c l u d e s 
C l a r k v. Umbar^er. 2h? Iowa 933, 75 N . i . 2d 2^3 J Reed v. I I 111 son, 
s u p r a ; K i s l i n q v. Tierman, 21M- Iowa 911, 2^3 N.W. 552. And i n 
Marts v. John. 2*+0 iowa l 8 0 . 35 N.ft*. 2d 8¥f, the Court s a i d t h a t s 
"Under t h i s r e c o r d , the q u e s t i o n o f whether the v i o l a t i o n o f t h e 
s t a t u t e , assuming such, but not d e t e r m i n i n g , c o n t r i b u t e d d i r e c t l y 
t o t h e i n j u r y was c l e a r l y one f o r t h e j u r y to d e c i d e " . 
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t t i s t h e r e f o r e the o p i n i o n o f t h i s o f f i c e t h a t p a r k i n g a 
motor v e h i c l e on a highway which r e s u l t s i n l e a v i n g l a s s than the 
p r e s c r i b e d twenty f e a t o f u n o b s t r u c t e d roadway f o r t h * f r o * p a s 
sage o f t r a f f i c c o n s t i t u t e s a v i o l a t i o n o f t h * s t a t u t e u n l e s s , o f 
c o u r s e , suoh s t o p p i n g o r p a r k i n g i a l e g a l l y excused under S e c t i o n 
321.355* T h i s o p i n i o n does n o t answer t h e q u e s t i o n a* to whether 
such p a r k i n g would c o n s t i t u t e a p r i m a f a c i e case o f c o n t r i b u t o r y 
n e g l i g e n c e . 

Your i n q u i r y seems t o r a i s e a q u e s t i o n as to whether S e c t i o n 
321*35^ a p p l i e s t o secondary r o a d s . S e o t i o n 321.35V a p p l i e s to 
»any highway o u t s i d e o f a b u s i n e s s o r r e s i d e n o e d i s t r i c t * . (Cm-
p h a s l s s u p p l i e d ) The word "highway" i s an a l l I n c l u s i v e term 
even though t h e highway* o f t h * e t a t e a r e c l a s s i f i e d I n t o s e v e r a l 
•yeiem*. See S e o t i o n 306.1, Code o f 1958* F u r t h e r * under Seo
t i o n 306.2(3) , a secondary road i n c l u d e * a p u b l i c highway which i 
n o t a p r i m a r y r o a d , a S t a t * park r o a d , o r an i n s t i t u t i o n a l r o a d , 
and which i s o u t s i d e a c i t y o r town. 

Very t r u l y y o u r s , 

DON C. SfANSON 
A a e i s t e n t A t t o r n e y G e n e r a l 

CHPtad 

CARL M. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 
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Hon. M e l v l n D. S y n h o r s t 
S e c r e t a r y o f S t a t e - * 
B u i l d i n g 

'V 
Dear S i n • - ' 

R e f e r e n c e Is h e r e i n made tp t h e r e q u e s t made t o you 

by J a k e Here, Chairman, Democrat 

In w h i c h Is s t a t e d ] 

c S t a t e Central Committee, 

"Mr. John J . K e l l y o f Woodbine, Iowa, 
t h e D e m o c r a t i c c a n d i d a t e fd i r S t a t e Repre
s e n t a t i v e - H a r r i s o n County,; was k I I I e d 
S a t u r d a y , May 24. W i l l ybu p l e a s e a d v i s e 
us the p r o p e r p r o c e d u r e t o f o l l o w In f111« 
Ing the vacancy In t h i s O f f I c e o c c a s i o n e d 
by Mr. K e l l y ' s d e a t h , " - ,V;-':x 7. ', 

In r e f e r e n c e t h e r e t o I a d v i s e as ^ f o l l o w s . 

1. A p r i m a r y v o t e f o r a - c a n d i d a t e whose name Is p r i n t e d 

upon t h e p r i m a r y b a l l o t j j ^ 

c a n n o t be c o u n t e d , and shouId be r e g a r d e d as b!ank p a p e r . . S t a t e v . 

F r e a r , 128 N. W. 1068 (Wis.) s t a t e s r ; 7 

"The f o l l o w i n g p r o p p s I t Ions a r e d e c i d e d 
In t h i s c a s e : '. . - 0 7 7 . t^v:'.;i:7 ; ; ; ;^t:<v^ 

1 

»• * * * * 
H ( 3 ) *Votes w h i c h are-::!njfbrm c a s t -for •.'': 
a deceased p e r s o n by v o t e r s who know the 
f a c t tb£ h i s decease cannot be cons I d ered 

w , 7 . ' - I 
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In t h a t s i t u a t i o n l e g a l l y no name appears as a c a n d i 

d a t e upon t h e p r i n t e d b a l l o t . 

2. In o r d e r t o be nominated tn t h e f o r e g o i n g s i t u a 

t i o n t he f o l l o w i n g s t a t u t e p r e s c r i b e s who s h a l l be t h e nominee 

by w r i t e - I n v o t e . S e c t i o n 43.66, Code 1958, p r o v i d e s as f o l l o w s 

"Minimum r e q u i r e m e n t f o r n o m i n a t i o n . A 
c a n d i d a t e whose name i s n o t p r i n t e d on t h e 
o f f i c i a l b a l l o t , must, In o f d e r t o be nom
i n a t e d , r e c e i v e such number o f v o t e s as w i l l 
e q u al a t l e a s t t e n p e r c e n t o f t h e whole num
ber o f v o t e s c a s t f o r governor a t the l a s t 
g e n e r a l e l e c t i o n In t h e s t a t e , o r d i s t r i c t 
96 t h e s t a t e , as t h e c a s e may be, on t h e 
t i c k e t o f t h e p a r t y w i t h which such c a n d i d a t e 
a f f I I l a t e s . " 

3 . In the event no c a n d i d a t e r e c e i v e s such 10% o f the 

v o t e then the County C o n v e n t i o n may nominate I f a w r i t e - I n 

c a n d i d a t e r e c e i v e s n o t l e s s than 5% o f such v o t e . Sec. 43.98, 

Code 1958, p r o v i d e s : 

"Nominations p r o h i b i t e d . In no c a s e s h a l l 
the c o u n t y c o n v e n t i o n make a n o m i n a t i o n f o r 
an o f f i c e u n l e s s In t h e p r i m a r y e l e c t i o n o f 
t h a t p a r t y a person has r e c e i v e d f o r such 
o f f i c e a t l e a s t o n e - h a l f o f t h e number o f 
v o t e s r e q u i r e d f o r n o m i n a t i o n by s e c t i o n 
43.66, e x c e p t n o m i n a t i o n s t o f i l l v a c a n c i e s 
i n o f f i c e when such v a c a n c i e s o c c u r r e d too 
l a t e f o r the f i l i n g o f n o m i n a t i o n p a p e r s . " 

4. The power o f t h e County C o n v e n t i o n t o nominate 

g e n e r a l l y Is p r o v i d e d by S e c t i o n 43.52, which p r o v i d e s as 

f o l l o w s : 

"Who nominated f o r c o u n t y o f f Ice. The 
c a n d i d a t e o r c a n d i d a t e s o f each p o 1 i 1 1 c a ! 
p a r t y f o r each o f f i c e t o be f i l l e d by the 
v o t e r s o f the county h a v i n g r e c e i v e d t h e 
h i g h e s t number o f v o t e s , and n o t l e s s than 
t h i r t y - f i v e p e r c e n t o f a l l t h e v o t e s c a s t 
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by t h e p a r t y f o r such o f f i c e , s h a l l be 
d u l y and l e g a l l y nominated as t h e c a n d i 
d a t e o f h i s p a r t y f o r such o f f i c e , e x c e p t 
t h a t no c a n d i d a t e whose name i s not p r i n t e d 
on the o f f i c i a l b a l l o t who r e c e i v e s l e s s 
than t en p e r c e n t o f t h e whole number o f 
v o t e s c a s t In t h e county f o r governor on 
the p a r t y t i c k e t w i t h w h i c h he a f f i l i a t e s , 
a t t h e l a s t g e n e r a l e l e c t i o n , s h a l l be de
c l a r e d t o have been nominated t o any such 
o f f Ice.» 

5. A t t h e November e l e c t i o n the o f f i c e may be f i l l e d 

by w r i t e - i n v o t e s , i f no n o m i n a t i o n I s made by p r i m a r y o r con

v e n t i o n . 

V e ry t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OSsMKB 
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June 3, 1958 

Miss E r n e s t i n e G r a f t o n 
Di r e c t o r 
Iowa S t a t e T r a v e l i n g L i b r a r y 
L o c a l 

Rei H a r t l e y L i b r a r y Board 

Dear M i s s G r a f t o n * 

You i n q u i r e o f t h i s o f f i c e as to whether 
a l i b r a r y board o r g a n i z e d under the p r o v i s i o n s 
of Chapter 37$ has t h e a u t h o r i t y t o ren t l i b r a r y 
f a c i l i t i e s o r whether t h i s power i s i n the c i t y 
c o u n c i 1 . 

R e f e r e n c e to S e c t i o n 378.1, Code o f Iowa 
1958, shows t h a t the l e g i s l a t u r e s p e c i f i c a l l y 

fave to the c i t y the power to re n t f a c i l i t i e s 
or t he b e n e f i t of the l i b r a r y board and spe

c i f i c a l l y exempted from the powers and d u t i e s 
o f the l i b r a r y board the a u t h o r i t y t o ren t 
f a c i l i t i e s f o r t h e i r use. 

Yours very truly» 

NORMAN A. ERBE 
A t t o r n e y G e n e r al o f Iowa 

NAE.md 

SZ-6>-l 
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Mr. F r o s t P. Patterson 
Executive Secretary 
Iowa Bonus Board 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 4th 
Ins t , in which you submitted the f o l l o w i n g : 

"Our question I s , can the County Board of 
Supervisors approve a c l a i m In behalf of one 
of i t s members f o r a s s i s t a n c e when such c l a i m 
has been given the approval of the County 
Board of S o l d i e r s ' R e l i e f Commissioners? 
"We c i t e you the f o l l o w i n g case: John Jones 
Is a member of the Board of Supervisors of 
Emmet County having taken o f f i c e on January 1, 
1958. Mr. Jones was s t r i c k e n w i t h a severe 
heart attack about the middle of A p r i l 1958 
and was h o s p i t a l i z e d f o r sev e r a l weeks. His 
doctor and h o s p i t a l b i l l s amount to approxi
mately $450.00. He Is an honorably discharged 
World War II veteran and Is Indigent. The 
S o l d i e r s ' R e l i e f Commission of Emmet County 
f e e l s that they are J u s t i f i e d In a l l o w i n g the 
b i l l f o r they are p o s i t i v e that t h i s veteran 
cannot pay the b i l l h i m s e l f , however, they 
are not sure that t h e i r Board of Supervisors 
have a leg a l r i g h t to pay t h i s b i l l from 
county funds f o r the reason It would be paying 
something which Is of a d i r e c t b e n e f i t to one 
of I t s members. 
"The S o l d i e r s ' R e l i e f Commission Is a group 
who are appointed by the County Board of 
Superviso r s . It Is t h e i r duty to Inves t i g a t e 
and e s t a b l i s h whether or not and how much 
as s i s t a n c e a veteran needs. A f t e r t h i s has 
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been e s t a b l i s h e d the c l a i m Is then presented 
to the Board of Supervisors f o r approval and 
payment. 
"We c a l l your a t t e n t i o n to an opi n i o n In the 
1938 Report of Attorney General on page 219. 
While t n l s does not e x a c t l y cover t h i s case 
i t may have some bearing on i t . Also we c a l l 
your a t t e n t i o n to page 114 of the 1956 Report 
of the Attorney General where I t exp l a i n s the 
duty of the Board of Supervisors In reviewing 
a l l c l aims f o r a s s i s t a n c e as has been approved 
by the S o l d l e r s " R e l l e f Commission. 
"Enclosed i s a copy of an o p i n i o n w r i t t e n by 
you under date of J u l y 13, 1945 which may be 
of some a s s i s t a n c e to you. 
"We would appreciate a r e p l y at your e a r l i e s t 
convenience f o r t h i s medical and h o s p i t a l b i l l 

(•• Is being h e l d up f o r payment by the S o l d i e r s * 
R e l i e f Commission and the Board of Supervisors 
u n t i l such time as they have approval or d i s 
approval from your o f f i c e . " 
In r e p l y thereto I Incorporate as part hereof o p i n i o n 

Issued J u l y 13# 1945, which s t a t e s the f o l l o w i n g : 
"This w i l l acknowledge r e c e i p t of yours of 
the 9th In which you s t a t e : 
u , l am desirous of a l e g a l o p i n i o n as to 
whether County S o l d i e r s ' R e l i e f Commissioners 
can Issue to themselves or t h e i r f a m i l i e s 
County S o l d i e r s * R e l i e f . 1 

"The r u l e of law c o n t r o l l i n g the foregoing 
Is set f o r t h In S e c u r i t y Nat. Bank v. BagTey, 
202 Iowa 701, 709* as f o l l o w s : 
' " I t Is the general and w e l l e s t a b l i s h e d r u l e 
that i t Is Improper and i l l e g a l f o r a member 
of a municipal c o u n c i l or other s i m i l a r body 
to vote upon any question p r o p e r l y before such 
body in which he i s p e r s o n a l l y i n t e r e s t e d , and 

v where h i s personal r i g h t s w i l l be a f f e c t e d by 
the vote. 28 Cyc. 337, James v. C i t y of Ham-
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burg, 174 Iowa 301; H a r r i s o n County v. Ogden, 
133 Iowa 677, Peet v. Lelnbaugh, 180 Iowa 937) 
Town of H a r t l e y v. F l o e t e Lbr. Co.. 185 Iowa 
861; Krueger y. Ramsey, 188 Iowa 861. These, 
and other s i m i l a r cases where the a c t i o n has 
been rendered I l l e g a l because of the vote of 
one p e r s o n a l l y i n t e r e s t e d , are cases where 
such personal i n t e r e s t e x i s t e d at the time of 
the a c t i o n , and the pa r t y was p e c u n i a r i l y 
a f f e c t e d by the a c t i o n In which he part l e i * 
pated.* 
" A p p l i c a t i o n of that r u l e to t h i s s i t u a t i o n 
r e s u l t s In b a r r i n g a member of the S o l d i e r s ' 
R e l i e f Commission from v o t i n g upon the problem 
of g r a n t i n g r e l i e f t o such commissioner or 
h i s f a m i l y . The determination of the problem 
of r e l i e f to such commissioner, or h i s f a m i l y , 
r e s t s in the other two members of the Comrals* 
sIon." 
This precedent a p p l i e d to t h i s s i t u a t i o n r e s u l t s in 

the remaining members of the Board of Supervisors a c t i n g upon 
t h i s a c t i o n of the S o l d i e r s ' R e l i e f Commission. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS.-MKB 
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Mr. WM 1 tarn M. Tucker 
Johnson County Attorney 
405 Iowa State Bank B u i l d i n g 
Iowa C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 29th u l t . 
In which you submitted the f o l l o w i n g : 

"A question has a r i s e n here in t h i s county in 
connection with a request made by the C i t y of 
Iowa C i t y to the Board of Supervisors of John
son County that they cancel the taxes on a 
piece of r e a l e s t a t e j u s t purchased by the c i t y 
f o r the a d v e r t i s e d purpose of e r e c t i n g a metered 
m u n i c i p a l l y owned parking l o t . 
"Section 427.1(2) as the s t a t u t e shows, s t a t e s 
that the f o l l o w i n g property s h a l l not be taxed: 
"'2. Municipal and m i l i t a r y property. The 
property of a county, township, c i t y , town, 
school d i s t r i c t or m i l i t a r y company of the 
s t a t e of Iowa, when devoted to p u b l i c use and 
not held f o r pecuniary p r o f i t . ' 
"The establishment of a municipal parking l o t 
I s , without question, a matter devoted to p u b l i j : 
use but i t would a l s o appear that by p l a c i n g 
parking meters In such parking l o t , the sole 
purpose thereof i s to gain pecuniary p r o f i t . 
The establishment of o f f - s t r e e t parking areas, 
i t would f u r t h e r appear, i s not a mandatory 
duty or f u n c t i o n r e q u i r e d of c i t i e s or towns 
and, t h e r e f o r e , t h i s question a r i s e s . 
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" A c c o r d i n g l y , w i l l you k i n d l y advise as to 
whether or not a metered, m u n i c i p a l l y owned 
parking l o t i s exempt from t a x a t i o n w i t h i n 
the meaning of the p r o v i s i o n s of Section 
427.1(2) of the 1958 Code of Iowa. Thank 
you f o r your k i n d cooperation In t h i s matter." 
In r e p l y thereto I would advise you that In my opinion 

the foregoing described property of the c i t y i s e n t i t l e d to 
exemption and c a n c e l l a t i o n of any taxes. My reason t h e r e f o r 
i s that the use to which the r e a l e s t a t e i s to be put under 
Chapter 390, Code 1958, that i s , f o r the e r e c t i o n and mainten
ance of a parking l o t , i s a p u b l i c use. According to o p i n i o n 
of t h i s Department appearing in the 1952 Report at page 93, 
such a c t i o n of the c i t y i s an e x e r c i s e of the p o l i c e power. 
It Is t r u e that according to the s t a t u t e in a d d i t i o n to the 
property being devoted to p u b l i c use in order to secure t h i s 
exemption I t a l s o Is required not to be held f o r pecuniary 
p r o f i t . The f a c t that there may be a surplus or pecuniary 
p r o f i t I n c i d e n t a l to the o p e r a t i o n thereof does not convert t h i s 
to a h o l d i n g f o r pecuniary p r o f i t . According to S p r a t t v. Helena 
Power Co., 94 Pac. 631, that the use of property sought to be 
condemned may b r i n g about p r i v a t e p r o f i t , does not prevent the 
use from being a p u b l i c one. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 0S:MKB 
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Mr. C. B. Akers 
A u d i t o r of State 
B u i 1 d 1 n g 
A t t e n t i o n : Mr. Ear l C. Hoi Ioway 
Dear S i r : 

This w i l l acknowledge yours of the 19th u l t . In which 
you submitted the f o l l o w i n g : 

"We have received a l e t t e r from Mr. Paul T. 
Eas t l a n d , C l i n t o n county t r e a s u r e r , who would 
l i k e to obta i n an o p i n i o n on the f o l l o w i n g 
matter: 
"'The C l i n t o n Independent School d i s t r i c t 
purchased an e n t i r e c i t y b l ock, made up of 
some t h i r t y I n d i v i d u a l l o t s t h i s past Novem
ber and December. They are going to use the ?round as e i t h e r a parking area, or a p r a c t i c e 

l i e d f o r a t h l e t i c purposes as i t i s adjacent 
to the f o o t b a l l f i e l d and t r a c k , and the 
stadium. 
"'About twelve of the l o t s are, or r a t h e r , 
were in the name of C l i n t o n County. The county 
acquired them through the delinquent tax s a l e 
some nineteen or twenty years ago. The Board 
of Supervisors s o l d the l o t s to the School 
board a f t e r they, the s c h o o l , had acquired 
t i t l e to the other l o t s from the i n d i v i d u a l 
owners. As a p r o v i s i o n of the s a l e by the 
County to the school board we required the 
school to pay the 1957 taxes due In 1958. 1 

"There Is no question about the tax on the 
county l o t s as that has been s e t t l e d by the 
school board and the county. 
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"'The remainder of the l o t s had been assessed 
by the assessor and the tax entered In the tax 
l i s t s . The f i r s t h a l f i s now delinquent and the 
school claims they do not have to pay the taxes 
as i t i s p u b l i c l y owned property and now exempt.' 
"The question i s , should the school d i s t r i c t pay 
these taxes on property l a w f u l l y assessed, inas
much as they d i d not r e c e i v e t i t l e to same u n t i l 
a f t e r the date of the levy was made by the super
v i s o r s . These l o t s were a l l owned by p r i v a t e 
p a r t i e s , 
"We have found the f o l l o w i n g opinions which 
might have a bearing on the above question, 
"1940 Report, Page 604 
"1948 Report, Page 3 
"1948 Report, Page 196" 
In r e p l y thereto I advise you that according to the case 

of Independent School D i s t r i c t of Oakland v. Hewitt, 105 Iowa 
6 6 3 , based upon Chapter 101, Acts of the 17th General Assembly, 
It was held that lands of any school d i s t r i c t s h a l l not be a f 
f e c t e d by any s a l e f o r taxes, nor s h a l l such s a l e or any con
veyance thereof a f f e c t or p r e j u d i c e the p u b l i c r i g h t t h e r e i n or 
confer any adverse t i t l e or i n t e r e s t on the purchaser, a school 
s i t e cannot be s o l d f o r taxes, or t i t l e by tax s a l e acquired 
t h e r e t o , though the l i e n of the taxes attach before the a c q u i s i 
t i o n of the property f o r school purposes. The foregoing numbered 
s t a t u t e appears i n s u b s t a n t i a l l y l i k e form as Sec. 446.34, Code 
1958; 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS-.MKB 
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Mr. Wl11iam Pappas 
Cerro Gordo County Attorney 
Mason C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge yours of the 7th i n s t . in which 
you submitted the f o l l o w i n g : 

"Could I have your o p i n i o n on the f o l l o w i n g 
matter? 
"Recently the Standard O i l Company abandoned 
a large o f f i c e b u i l d i n g hare In Mason C i t y . 
The Cerro Gordo County Board of Supervisors 
has determined that the b u i l d i n g could be 
adapted as a court house at a very reasonable 
p r i c e . The Board of Supervisors now proposes 
to enter into a c o n t r a c t w i t h the Standard 
O i l Company to purchase the b u i l d i n g , the con
t r a c t to be contingent upon a s p e c i a l e l e c t i o n 
pursuant to Section 345*1 Code of Iowa. The 
co n t r a c t c a l l s f o r the purchase of the b u i l d 
ing by Cerro Gordo County, Iowa at a p r i c e of 
$159,400.00, contingent of course upon a 
f a v o r a b l e vote of the e l e c t o r a t e . If the 
p r o p o s i t i o n c a r r i e s , bonds w i l l be issued to 
f i n a n c e the purchase and the present court 
house w i l l be s o l d and the proceeds of the 
s a l e w i l l be used to remodel the new b u i l d i n g * 

"The question now a r i s e s as to the a u t h o r i t y 
of Cerro Gordo County, Iowa to purchase a 
court house under S e c t i o n 345*1, and It Is 
e s p e c i a l l y important s i n c e there w i l l be a 
bond Issue. I a l s o c a l l your a t t e n t i o n to 
Section 3 3 2 . 3 , subsection 12 of the Code of 
Iowa which gives the Board of Supervisors the 
power to purchase, f o r the use of the county, 
any r e a l e s t a t e necessary f o r county purposes. 
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"Could I have your o p i n i o n as to whether or 
not we have the power to submit the p r o p o s i t i o n 
above described f o r the purchase of the Standard 
O i l B u i l d i n g at a s p e c i a l e l e c t i o n , and then 
issue bonds in payment t h e r e f o r . 
"This question bothers me no l i t t l e as you w i l l 
note that Section 345.1 Is e n t i r e l y s i l e n t as 
to the purchase of a court house, but very care
f u l l y d e t a i l s the s i t u a t i o n w i t h regard to court 
houses and then goes on to grant the power to 
purchase other r e a l e s t a t e f o r county purposes* 
As a matter of s t a t u t o r y c o n s t r u c t i o n I t seems 
to me that we do not have the power to proceed 
as the Board wishes to proceed. We are very 
anxious to get going on t h i s p r o j e c t Inasmuch 
as I t i s a means of o b t a i n i n g an unusually large 
and adaptable b u i l d i n g f o r a court house at a 
very reasonable p r i c e . At any r a t e , we need 
t h i s o p i n i o n as soon as p o s s i b l e as the Standard 
O i l Company wants t o enter Into the con t r a c t 
w i t h i n the next week or two." 

In r e p l y thereto I would advise you as f o l l o w s . Sec
t i o n 3^5.1, Code 1958, provides: 

"Expenditures - when vote necessary. The board 
of s u p e r v i s o r s s h a l l not order the e r e c t i o n o f , 
or the b u i l d i n g of an a d d i t i o n or extension t o , 
or the remodeling or r e c o n s t r u c t i o n of a c o u r t 
house, J a i l , county h o s p i t a l , or county home 
when the probable cost w i l l exceed ten thousand 
d o l l a r s , or any other b u i l d i n g , except as other
wise provided, when the probable cost w i l l ex
ceed then thousand d o l l a r s , nor the purchase of 
r e a l e s t a t e f o r county purposes exceeding ten 
thousand d o l l a r s in v a l u e , u n t i l a p r o p o s i t i o n 
t h e r e f o r s h a l l have been f i r s t submitted to 
the l e g a l voters of the county, and voted f o r 
and against such p r o p o s i t i o n at a general or 
s p e c i a l e l e c t i o n , n o t i c e of the same being 
given as In other s p e c i a l e l e c t i o n s . " 
In my o p i n i o n the a u t h o r i t y vested In the Board t o e r e c t 

a courthouse i s s u f f i c i e n t to Include t h e r e i n a u t h o r i t y to pur-
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chase an e x i s t i n g b u i l d i n g . Precedent f o r such conclusion i s 
found in an opi n i o n of t h i s Department issued June 5, 1946, 
appearing in the Report f o r 1946 at page 185, copy of which i s 
hereto attached. The conc l u s i o n there was that the L e g i s l a t u r e 
In a u t h o r i z i n g a school c o r p o r a t i o n to become indebted f o r the 
purpose of b u i l d i n g and f u r n i s h i n g a house f o r the superintend
ent Intended to Include t h e r e i n a u t h o r i t y to purchase an e x i s t 
ing b u i l d l n g . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney 

OS.MKB 



June 12, 1958 

Mr* A. E l t o n Jensen 
Taylor County Attorney 
Bedford, iowa 
Dear STf: 

Receipt Is acknowledged of your l e t t e r of June 7 as 
f o l l o w s t 

"May a C l e r k of the Court without Order of 
Court supply c e r t i f i e d copies of a Decree of 
Adoption to adopting parents a f t e r the adop
t i o n records have been sealed and not be in 
v i o l a t i o n of Section 600.9 of the Code of 
i owa? 
"The copy of the Decree was supplled at the 
time of the adoption years ago in compliance 
w i t h Section 600.5." 
Section 600.9 to which your l e t t e r r e f e r s provides as 

f o l l o w s : 
"SealIng record - order of court to open. The 
complete record in adoption proceedings, a f t e r 
f i l i n g with the c l e r k of the c o u r t , s h a l l be 
sealed by s a i d c l e r k , and the record s h a l l not 
t h e r e a f t e r be opened except on order of the 
c o u r t * " 
I cannot imagine a more unequivocal or less ambiguous ?hrase than " s h a l l not be opened except on order of the c o u r t . " 

he word " s h a l l " has been h e l d mandatory and cases so h o l d i n g 
may be found annotated under Section k»\ in e i t h e r the O f f i c i a l 
Annotations or the I. C. A. Only one exception to " s h a l l not" 
Is l i s t e d and that ls r ,on order of the c o u r t " . The w e l l known 
r u l e " e x p r esslo unI us est e x c l u s l o a l t e r Ius" appears to preclude 
any .other exception* 

Very t r u l y yours, 

LCAtMKB 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 
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(e/9/SE) J? 5 ? -

Mr* John W. KelJogg 
H a r r i s o n County Attorney 
M i s s o u r i V a l l e y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 6 th I n s t . 
In which you submitted the f o l l o w i n g : 

" R e l a t i v e to our telephone conversation of t h i s 
date the f o l l o w i n g Is my request f o r an o f f i c i a l 
o p i n i o n on the f o l l o w i n g matter: 
"The f a c t s are that one John J . K e l l y was the 
Democratic candidate f o r the o f f i c e of State 
Representative f o r H a r r i s o n County. Mr. K e l l y 
d i e d . Two days before the e l e c t i o n the Chair
man of the Democratic Central Committee caused 
to be served on the Audit o r of Harrison County, 
the attached N o t i c e . 
" T h e r e a f t e r , the Auditor on Monday morning 
( e l e c t i o n day) contacted f i f t e e n of the twenty-
s i x p r e c i n c t s and advised the e l e c t i o n Judges 
in these f i f t e e n p r e c i n c t s to w r i t e In the name--
K. C* Acrea--before handing out the b a l l o t s f o r 
those persons c a l l i n g f o r Democratic b a l l o t s . 
"My questionsaare these: 
"1. May the Board of Supervisors as the o f f i c i a l 
canvassing board, c e r t i f y the votes received by 
the s a i d R. C. Acrea to the Secretary of State 
as provided In Section 43.49 and Section 43»60? 
"2. If the Board of Supervisors a c t i n g as the 
canvassing board i s re q u i r e d to c e r t i f y the vote 
f o r K. C. Acrea to the Secretary of State wftifr 
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the Secretary of St a t e then be required to 
c e r t i f y Mr. Acrea*s name back to the County 
Auditor? 
"3. In the event that the Secretary of State 
c e r t i f i e s the name--K. C. Acrea--to the County 
Auditor of Ha r r i s o n County, would there be 
grounds f o r the s a i d County Audi t o r to refuse 
to place the s a i d name on the b a l l o t f o r the 
general e l e c t i o n ? " 
Accompanying your l e t t e r i s a c e r t i f i c a t e from the 

Har r i s o n County Democratic Central Committee addressed to Gladys 
Woody. Ha r r i s o n County A u d i t o r , which s t a t e d : 

"We hereby c e r t i f y that upon r e c e i p t of a copy 
of an Attorney General's r u l i n g d e c l a r i n g that 
' l e g a l l y no name appears as a candidate' f o r the 
o f f i c e of State Representative - Harrison County, 
because of the death of John J . K e l l y whose name 
i s p r i n t e d on the b a l l o t that the Harrison County 
Democratic Central Committee gathered upon t h i s 
31st day of May, 1958, f o r the purpose of f i l l 
ing the vacancy so created and that we d i d by 
unanimous vote of a quorum present at s a i d meet
ing nominate K. C. Acrea of 113 North 8th S t r e e t , 
M i s s o u r i V a l l e y , H a r r i s o n County, Iowa, to f i l l 
s a i d vacancy and to be the nominee f o r the o f f i c e 
of State Representative - H a r r i s o n County, iowa, 
of the Democratic P a r t y . 

"You are requested to s t r i c t l y comply with the 
p r o v i s i o n s of Section 49.61 and 49.62 of the Code 
of Iowa, 1958 r e q u i r i n g you to place h i s name as 
such nominee on each b a l l o t . " 
In r e p l y thereto I advise as f o l l o w s . 
1. The primary law, being Chapter 43 of the 1958 Code, 

was-enacted to provide nominees f o r a l l o f f i c e s to be f i l l e d 
a t the re g u l a r b i e n n i a l e l e c t i o n by d i r e c t vote of the people 
r e s t r i c t i n g the nomination t h e r e f o r w i t h the exception noted. 
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Section 43.3. Code 1958. provides as f o l l o w s : 
"Off Ices a f f e c t e d by primary. Candidates of 
a l l p o l I t l e a l p a r t i e s f o r a l l o f f i c e s which are 
f i l l e d a t a regular b i e n n i a l e l e c t i o n fcjy d i r e c t 
vote of the people, except the o f f i c e of judge 
of the supreme end d i s t r i c t c o u r t s , s h a l l be 
nominated at a primary e l e c t i o n at the time and 
In the manner h e r e i n a f t e r d i r e c t e d . " u 
No method in such chapter Is provided whereby the name 

of a candidate f o r nomination may be placed upon the p r i n t e d 
b a l l o t except through the primary law, Sections 49.61 and 
49.62, Code 1958, are not part of the primary law and are per
t i n e n t only to the laws c o n t r o l l i n g the general e l e c t i o n . By 
the terms thereof they are so l i m i t e d . These Sections provide 
the f o l l o w i n g : 

" F u r n i s h l n g judges name of vacancy nominee--
pa s t e r s . Vf s a i d bat tots""have been d e l i v e r e d 
to the Judges of e l e c t i o n before a vacancy 
has been, c e r t i f i e d , s a i d a u d i t o r or c l e r k s h a l l 
Immediately f u r n i s h the name of such s u b s t i t u t e d 
nominee to a l l Judges of e l e c t i o n w i t h i n the 
t e r r i t o r y In which s a i d nominee may be a candi
date. : 

"Pasters with the name of the s u b s t i t u t e d 
nominee thereon s h a l l l i k e w i s e be fur n i s h e d the 
voter w i t h h i s b a l l o t when p o s s i b l e to do so." 
"49.62 F i 11,1 ng In name of vacancy nom I nee. 
judges ot e l e c t i o n having charge of the b a l l o t s 
s h a l l * in the case contemplated In s e c t i o n 49.61, 
pl a c e the name sup p l i e d f o r the vacancy upon 
each, b a l l o t Issued before d e l i v e r l n g i t to the 
voters by a f f i x i n g a p a s t e r j or by w r i t i n g or 
stamping the heme thereon." 
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A l l p r o v i s i o n s thereof ere f i t t e d to the e l e c t i o n pro
cess and not to the primary process. There Is no such s|tuatl< 
as a vacancy In a candidacy f o r a primary nomination. Sec
t i o n 49.61 by i t s s p e c i f i c terms i s d i r e c t e d to the use of 
past e r s w i t h the name of the s u b s t i t u t e d nominee thereon, 
i n the case of Anderson v. Cook, 130 P. 2d 278, 143 A. L. R. 
987, 993, quoting from the case of State ex r e l . Chamberlln v. 
T y l e r . 100 F l a . 1112, 130 So. 721, I t i s s t a t a d i 

'••The general purpose of the l e g i s l a t u r e 
In enacting mandatory primary laws was to 
preclude stne making of nominations by con
v e n t i o n , party committees, and the l i k e , and 
to r e q u i r e that the people themselves, by 
t h e i r d i r e c t votes, should name party nomi
nees. The only vacancies contemplated by sec
t i o n 14 of chapter 13761, supra, to be f i l e d 
by executive committees, are such as may occur 
a f t e r the people themselves have made nomina
t i o n s , and vacancies t h e r e i n have occurred by 
death, r e s i g n a t i o n , or ohther Incapacity, 
which might perhaps Include f o r f e i t u r e to be 
determined by r e s o l u t i o n of the proper execu
t i v e committee on proper and s u f f i c i e n t cause 
shown. 

'"The s t a t u t o r y p r o v i s i o n now before us should 
not be Interpreted so as to a l l o w a p o l i t i c a l 
p arty to ignore the mandatory requirement to 
nominate candidates by p r i m a r i e s , and to sub
s t i t u t e some other method of s e l e c t i n g o r i g i n a l 
p arty nominees. 
" • . » . . 
"*A "vacancy In nomination" i s to be d i s t i n 
guished from a f a i l u r e or omission to nominate 
at the p r i m a r i e s . There can be no "vacancy in 
a nomination" u n t i l there has f i r s t been a 
nomination. When no nomination has been made, 
there may be a vacancy on the p a r t y t i c k e t f o r 
the general e l e c t i o n , but there lsr,*»o vacancy 
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"In any nomination," f o r there has been no 
nomination. The s t a t u t e does not provide 
that t h a t , " I f f o r any cause there Is a f a i l 
ure or omission by any p o l i t i c a l party to 
designate a nominee in the primary," then the 
executive committee may designate a nominee. 
If such had been the l e g i s l a t i v e i n t e n t , i t 
would have been easy to so p r o v i d e . 1 " 

And d i s t i n g u i s h i n g t h e r e i n between a vacancy in nomination and 
a f a i l u r e or omission t o nominate at the primaries i t was s t a t e d 
t h a t there can be no vacancy i n a nomination u n t i l there has 
f i r s t been a nomination. The deceased was a candidate f o r nomina
t i o n and not a nominee and i t i s s i g n i f i c a n t that the primary 
law makes p r o v i s i o n f o r the f i l l i n g of a vacancy In a nomination 
but no p r o v i s i o n i s made f o r s u b s t i t u t i n g the name of a candidate 
upon the primary t i c k e t . In view of the foregoing the request 
made to the County Auditor t o place t h e name supplied by the 
Democratic Central Committee upon the b a l l o t Is not done under 
s t a t u t o r y a u t h o r i t y and Is a n u l l i t y . 

2. Insofar as the d u t i e s of the several p u b l i c o f f i c e r s 
are concerned as st a t e d by you I would advise (!) Insofar as 
the Board of Supervisors i s concerned i t Is the view of the Depart
ment that In a c t i n g as a canvassing board the Board of Super v i 
sors act m i n i s t e r i a l l y , in that view th e l e g a l i t y of the v o t i n g 
procedure by which K. C. Acrea became the s u b s t i t u t e candidate 
and r e c e i v e d w r i t e - I n votes t h e r e f o r i s not a matter f o r d e c i s i o n 
by the Board and they may, If otherwise In s t a t u t o r y form, c e r t i f y 
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the r e s u l t to the Secretary of S t a t e . (2) i n s o f a r as the duty 
of the Secretary of State i s concerned, opinion upon c e r t If tea* 
t i o n Is w i t h h e l d in view of the f o l l o w i n g conclusion In respect 
to your question #3. 

3. Insofar as your question #3 i s concerned, I c a l l your 
a t t e n t i o n to o p i n i o n of t h i s Department appearing i n the Report 
f o r 1923, 1924 at page 167 where under the s i t u a t i o n o u t l i n e d 
t h e r e i n i t was s t a t e d : 

"Your t h i r d p r o p o s i t i o n Is i n e f f e c t whether 
or.not the f a c t that the board of supervisors 
c e r t i f i e d the names of these two candidates 
who were w r i t t e n i n , to the chairman of the 
democratic c e n t r a l committee, would a l t e r ; the 
s i t u a t i o n . As we have h e r e t o f o r e pointed out, 
the s t a t u t e i s p l a i n , and i t s p r o v i s i o n s can
not be changed by any a c t i o n on the part of 
the board of canvassers o r any other p u b l i c 
o f f i c i a l . The mere f a c t that a mistake was 
made in c e r t i f y i n g these names or that they 
were c e r t i f i e d w i t h f u l l knowledge of the s i t u a 
t i o n , i s immaterial In determining whether or 
not there was a nomination or a vacancy. 

"There being no nomination, I t n e c e s s a r i l y 
f o l l o w s that there could be no vacancy, w i t h i n 
the meaning of our s t a t u t e s . The county con
v e n t i o n of any p o l i t i c a l party may o n l y nominate 
to f i l l vacancies. It I s , t h e r e f o r e , apparent 
that the democratic convention of your county 
In nominating one of the men whose name was 
w r i t t e n in f o r the o f f i c e of s u p e r v i s o r , acted 
without a u t h o r i t y and such a c t i o n i s of not 
l e g a l f o r c e or e f f e c t . Nor does the f a c t that 
no o b j e c t i o n s have been f i l e d w ith the county 
a u d i t o r a l t e r the s i t u a t i o n , or change the f a c t 
that no nomination was made, no vacancy r e s u l t e d , 
and that the county convention had no a u t h o r i t y 
to make a nomination f o r the o f f i c e In which 
there was no vacancy. 
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"The foregoing o p i n i o n i s perhaps more elaborate 
than the s i t u a t i o n warrants, owing to the f a c t 
t hat t h i s department has repeatedly passed upon 
the p r o p o s i t i o n s here presented, and t h i s o p i n i o n 
merely f o l l o w s the op i n i o n s of t h i s department 
found In the Reports of Attorney General of 
1917-1918, page 376j Reports of Attorney General, 
1919-1920, page 471} Reports of Attorney General, 
1922, page 73*" 
in Ivew of the fo r e g o i n g 1 am of the opinion that there 

Is s u f f i c i e n t ground f o r you to advise your County Auditor to 
refuse to place the name su p p l l e d by the Central Committee on 
the b a l l o t f o r the general e l e c t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS.-MKB 



HEADNOTE 
HIGHWAYS—Secondary Roads, 1. Board of Supervisors can p r o h i b i t 

o p e r a t i o n of t r u c k s or other commercial v e h i c l e s on secondary roads f o r 
a p e r i o d exceeding 90 days under S e c t i o n 321.473, Code of 1958. 
2. Board of Supervisors may not close secondary road except by reason of 
d e t e r i o r a t i o n or c l i m a t i c c o n d i t i o n s as set out i n Section 321.471, Code 
f 1958. (^ce^t^uu,&^L^ &~**>*t**i 1z l&M^-jh* > M*LAA*^*>*~L<*O 

June 3, 1958 

Mr. John W. Kellogg 
Harrison County Attorney 
Peoples State Bank Bldg. 
Missouri Valley. Iowa 
Pear Mr. Kellogg; 
Your l e t t e r of May 8, 1958, requested an opinion on the following 
questions: 

1. "May the Board of Supervisors close a secondary 
road i n excess of ninety days under Section 321.473 or 
does the ninety day limitation under Seotlon 321.471 also 
apply to Section 321.473?* 
2. "May the Board of Supervisors close a aeoondary road 
for reasons other than those sat out i n Section 321.471 or 
upon the complaint of land owners because of dust, excessive 
t r a f f i c , and danger to small children who walk the road 
to and from school?* • 

It i s our opinion that the Board of Supervisors may restrict the 
truck t r a f f i c or other commercial vehicles on a particular 
secondary road for more than ninety days under Seotlon 321#3. Va 
refer you to the Attorney General fa opinion March 24, 1958 on page 
173. Part of that opinion quotasr "The next succeeding Seotlon 
321.473 confers generally the right to prohibit the operation of 
trucks or other commercial vehicles*'. In answer to your f i r s t 
question the Board of Supervisors can, in excess of ninety days, 
"prohibit the operation of trucks or other commercial vehicles, 
or may impose limitations as to the weight thereof under 
Section 321.473. • j 

It i s our opinion that Section 321.473 and Section 321.^71 ©*" the 
1958 Coda should be read together and that Section 321*473 is i n 
fact an extension of 321*471) that Section 321*471 deals primarily 
with a l l vehicles and the closing down of a road completely for a 
period-of tine. Section 321.473, of oours*, deals primarily witF 
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trucks and commercial vehicles. However. It i s f e l t that the same 
reasons must exist for the action taken by the Board of Supervisors, 
that i s * the reasons sat out under 321.471 must also apply to 
Section 321.473. Thus, in answer to your second question the Board 
of Supervisors may not close a secondary road for reasons other 
than those sat out in Section 321*471, Code of 1958* 

Very truly yours, 

John L. MoKlnney 
General Counsel for 
Iowa State Highway Commission 

C. J* Lyman 
Special Assistant Attorney General 
for Iowa State Highway Commission 

JLK:Js 



June 17, 1953 

Charles 0* Garretson 
Henry County Attorney 
Mt. P l e a s a n t , lows 
Dear S i r * 

Receipt I s acknowledged o f your l e t t e r o f June 13 
as f o l l o w s : 

"1 would l i k e an o p i n i o n from your o f f i c e oh the 
f o l l o w i n g q u e s t i o n s . 
Under Chapter 357A o f the 195$ Code o f Iowa Is 
I t p o s s i b l e f o r a proposed f i r e d i s t r i c t t o i n * 
elude areas In three c o u n t i e s and, I f so, does 
each county, In s e t t i n g up the proposed d i s t r i c t , 
f o l l o w the procedure s e t f o r t h In 357A. 
Further* Is I t the duty o f the County Attorneys In 
the three r e s p e c t i v e c o u n t i e s t o represent the 
p e t i t i o n e r s o r should they h i r e counsel." 

In view o f the pa u c i t y o f d i r e c t i o n contained i n the 
s t a t u t e I t i s Impossible to e l a b o r a t e on the o p i n i o n dated J u l y 22, 
1957* a thermofax copy o f which i s enclosed* 

Since the formation o f f i r e d i s t r i c t s under chapter 
357A appears t o depend upon a c t i o n by the county board o r boards 
o f s u p e r v i s o r s * the answer t o your second question appears d i r 
e c t l y f u r n i s h e d by Code s e c t i o n 336.2 which does not Include 
groups o f I n d i v i d u a l s among those enumerated a s e n t i t l e d t o the 
f r e e s e r v i c e s o f the county a t t o r n e y * F u r t h e r , i t appears the 
county a t t o r n e y should a v o i d I d e n t i f i c a t i o n o f i n t e r e s t w i t h any 
such group In order t h a t he may i m p a r t 1 a l l y a d v i s e h t s board o f 
su p e r v i s o r s w i t h respect t o questions which may a r i s e out o f such 
p e t i t i o n s presented t o I t . 

Very t r u l y yours, 

LEONARD C* ABELS 
A s s i s t a n t Attorney General 

LCA/od 



SCHOOL REORGANIZATION?- D e s c r i p t i o n In n o t i c e s Is s u f f i c i e n t 
when made In terms of e x i s t i n g school d i s t r i c t s . 179 Iowa 
500 c i t e d . (QJUU. tz &xJ*t^£, tCUo »u*-*^ m#*^<. 

Mr. W i l l Jam S* C a h t l l 
Des Moines County Attorney 
B u r l i n g t o n , lows 
Dear S i r s 

Receipt i s acknowledged of your l e t t e r of June 13 as 
f o l l o w s : 

u0n Tuesday, June 17, 1958, an e l e c t i o n w i l l 
be held in t h i s county to determine whether 
o r not M e d i a p o l l s , Huron Consolidated, King
ston, Jackson Township and Benton Township 
s u b - d i s t r i c t s numbers 1, 2 and 3 w i l t merge. 
A n o t i c e of t h i s e l e c t i o n has been published 
in the p r e s c r i b e d number of papers in Des 
Moines County and because of the lengthy 
l e g a l d e s c r i p t i o n s , the cost of p u b l i s h i n g 
the n o t i c e s was between $400,00 and $500.00. 
" I f the proposal i s approved, an e l e c t i o n 
w i l l be held under S e c t i o n 275.25 of the 1958 
Code to e l e c t the necessary d i r e c t o r s on 
June 30. The n o t i c e of t h i s e l e c t i o n w i l l 
be published on June 19* 
"To cut down on the expenses of p u b l i s h i n g 
the n o t i c e of the e l e c t i o n of d i r e c t o r s , would 
you please advise me If we may, instead of 
p u b l i s h i n g the lengthy l e g a l d e s c r i p t i o n of 
the areas Involved, d e s c r i b e the e l e c t i o n 
areas by naming a l l school d i s t r i c t s Involved. 
"Because of the f a c t that t h i s n o t i c e must 
be published on June 19 and the e l e c t i o n Is 
t o be held on June 30 as p r e s e n t l y scheduled, 

yv &/J7/S8) J 
ft SV~6 - /O 
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It i s necessary that we have t h i s informa
t i o n by no l a t e r than noon Tuesday, June 17, 
1958. i f you d e s i r e , you may phone me c o l 
l e c t . " 
In answer to your question you are advised that such 

method of d e s c r i p t i o n was h e l d s u f f i c i e n t under p r i o r s i m i l a r 
s t a t u t e s . See Smlth v. B1 a I r s b u r q Ind. 01st., 1/9 Iowa 500 
at pages 502 and 503, 159 N. w. 1UZ7, c i t e d w i t h approval in 
Wall v. County Board of Education of Johnson County, 86 N. W. 
Zd 231 at page Z39. Although the Wall case goes to a somewhat 
d i f f e r e n t question w i t h respect t o d e s c r i p t i o n s in r e o r g a n i 
z a t i o n n o t i c e s , It appears probable the Court would f o l l o w 
the Smith case under the present s t a t u t e s and that the method 
of d e s c r i p t i o n you propose would be h e l d s u f f i c i e n t . 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA:MKB 



June 12, 1958 

Mr. Nels W. Branstad 
Winnebago County Attorney 
Forest C i t y , Iowa 
Dear S i r * 

This w i l l acknowledge r e c e i p t of yours of the IOth 
I n s t , in which you s t a t e : 

"I received your r e p l y under date of May 22 
to my l e t t e r dated the 19th of May. Thank 
you very much f o r your prompt r e p l y . However, 
Mr. S t r a u s s , I c a l l your a t t e n t i o n to the 
f a c t that t h i s property was assessed on a 
footage b a s i s at the rot e of $9.00 per foot 
and I t was assessed on a footage of 123 f e e t 
when as a matter of f a c t the l o t was 99 f e e t 
in width. An e l d e r l y lady i s the owner and 
the taxes were pa i d . 

"Our question to you d i d not request an 
o p i n i o n as to whether the assessment was 
erroneous or i l l e g a l , I r e f e r you to both 
my l e t t e r of the 19th and your r e p l y of the 
22nd and to the second paragraph thereof 
which s t a t e s as f o l l o w s : 
"'The o n l y question that has a r i s e n Is whether 
or not a s t a t u t e of l i m i t a t i o n s prevents us 
from going back the f u l l e i g h t years to make 
the refund. W i l l you please advise me as to 
whether or not there i s a l i m i t a t i o n period 
on making refund of taxes erroneously assessed.' 

"We here have determined that the tax was 
erroneously assessed and 1 have been able t o 
f i n d no a u t h o r i t y l i m i t i n g the Board of Super* 
v i s o r s on making a refund In the event they 
choose to do so. Is there a p e r i o d of l i m i t a 
t i o n s ? " 
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In r e p l y thereto I would advise that I am confirming 
my l e t t e r to you of May 22 Including t h e r e i n the r u l e of law 
st a t e d In the cases mentioned as to the l i m i t a t i o n of a c t i o n s 
f o r a refund of I l l e g a l taxes. If you proceed under the as
sumption that t h i s assessment i s i l l e g a l and the exaction i l 
l e g a l , o b v i o u s l y e i g h t years of refund i s unauthorized. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 



Mr. David A. Dancer. Secretary 
State Board of Regents 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 6th 
Inst. In which you submitted the f o l l o w i n g : 

"Enclosed Is a copy of an assessment sheet, 
received from the County Treasurer of P o t t a 
wattamie County. Iowa, c l a i m i n g $259.66 from 
the Iowa School f o r the Dsaf, to cover i t s 
share of the cost f o r maintenance and r e p a i r 
of Mosquito Drainage D i s t r i c t #22. 
"This levy Is against property owned by the 
State of Iowa f o r the use and b e n e f i t of the 
Iowa School f o r the Deaf. 
" i t w i l l be appreciated i f you w i l l advise me 
as to whether t h i s Is an appropriate c l a i m 
against s t a t e funds and i f so, Is i t to be paid 
out of funds belonging to the Iowa School f o r 
the Deaf and d i r e c t l y out of the General Fund 
of the S t a t e . " 
In r e p l y thereto I would advise you there does not 

appear to be any s t a t u t o r y a u t h o r i t y f o r assessment f o r the 
cost of maintenance and r e p a i r against State owned land in 
a drainage d i s t r i c t , except S t a t e lands described In Sec
t i o n 455.50, Code 1958, t o - w l t t Primary roads and land under 
the J u r i s d i c t i o n of the Conservation Commission. Payment of 
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the assessment should t h e r e f o r e be refused. 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 



-HCADNOTE: Property Tax Assessment of Electric Generating Plants and Transmission 
Lines: (1) the word "apportion" In 428.25, Iowa Code, means that each district should 
be assigned that portion of the value of the property in question which Is located in that 
district. (2) the words "other construction" appearing In 437,2 (2), Iowa Code, does 

f v not refer to power plants. (3) (a) Generating plant located wholly outside city or town 
^ limits should be assessed under provisions of 428.24 (b) Poles, towers, wires, sub

station equipment and other construction located within city and town limits should be 
assessed under provisions of 428,24 (c) Poles, towers, wires, substation equipment and 
other construction located outside city and town limits should be assessed under pro- ^ , 
visions of 437.6. (fi h^tJ^i^-^u -£ J^Zn^j /U£AJ, P^lfi 



June 3.0, 1958 

Mr, Ballard 8. Tipton, Director 
Property Tax Division 
State Tax Commission 
B U I L D I N G 

Dear Air, Tipton* 
This i s to acknowledge receipt of your letter of May IS* 

1958, wherein you request an opinion on the following questions*-
*•!«, itfhat i s the correct interpretation to be given 
to the word "apportion" appearing in Iowa Code, Sub
section 423*25 <1958>* 
"2. 0o the words **a«d other construction" appearing 
in Iowa Code, Subsection 437,2 (2) include & power 
plant? 
n3„ "In the near future a large plant for generating 
e l e c t r i c i t y w i l l be constructed i n the Bverly Community 
School Dist r i c t , The plant w i l l be constructed in the 
rural area outside of the city l i m i t s . This plant 
w i l l furnish e l e c t r i c i t y to surrounding communities* 

*J4y question i s , ***&!! the generating plant be 
assessed i n this one d i s t r i c t and the taxes paid to the 
Hverly Community School D i s t r i c t " ! 

or 
, w W i l l the total value of the generating plant and 

transmission lines he assessed as one unit and the tax 
be distributed to the many d i s t r i c t s that the lines pass 
through1*? 

'Please inform me,*** 

^8-6 -/ 3 
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In answer to your f i r s t inquiry, you are advised as followst 
Sections 428,24 and 428*25, Code of Iowa (1958), tbe pro

visions involved i n your f i r s t inquiry, read as followsI 
••428*24 Public u t i l i t y plants* The lands, build* 

ings, machinery, and mains belonging to individuals or 
corporations operating waterworks or gasworks or pipe 
lines; the lands, buildings, machinery, tracks, poles, and 
wires belonging to individuals or corporations furnish* 
ing electric light or power; the lands, buildings, machinery, 
poles* wires, overhead construction, tracks, cables, conduits, 
and fixtures belonging to individuals or corporations operat
ing railways by cable or e l e c t r i c i t y , or operating elevated 
street railways; and the lands, buildings, tracks, and f i x * 
tures of street railways operated by animal power, shall be 
l i s t e d and assessed by the state tax commission. In the 
making of any such assessment of waterworka plants, tbe value 
of any interest i n the property so assessed, of the mu
nicipal corporation wherein the same i s situated, shall be 
deducted* whether such interest be evidenced by stock, bonds, 
contracts, or otherwise," 

M428*25 Property in different d i s t r i c t s . Where any 
such property except the capital stock i s situated partly 
within and partly without the limits of a city or town, such 
portions of the said plant shall be assessed separately, and 
the portion within t h e said c i t y or town shall be assessed 
as above provided, and the portion without the said city or 
town shall be apportioned by the state tax commission to the 
d i s t r i c t or d i s t r i c t s in which i t Is located," 
It i s to be noted that Section 428*25 provides that the portion 

outside the limits of a city or town "shall be apportioned by the 
state tax commission to the d i s t r i c t or d i s t r i c t s in which i t i s 
located*** 

Prior to 1931 when i t was amended by Iowa Laws 1931, 44th 
G. A*, e* 174, 32, the above quoted statute provided in part as 
followst "and the portion without the said city or town shall be 
assessed in the d i s t r i c t or d i s t r i c t s i n which It i s located.** 

The obvious purpose of this amendment was to provide that 
the property referred to be assessed centrally by the state tax 
commission rather than locally by the various assessors i n the 
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dis t r i c t s i n which each property was located. Once the power 
was put i n the state tax commission to assess provision had to be 
made for an assignment of an amount for each taxing d i s t r i c t upon 
which a tax could be levied by that d i s t r i c t . This was done by 
stating that the property "shall be apportioned by the state tax 
commission to the d i s t r i c t or d i s t r i c t s in which i t i s located". 
This amounts to a direction to the state tax commission to make 
a determination of the proportionate value of the whole located 
within each taxing d i s t r i c t and assign the value so determined to 
that d i s t r i c t . 

In answer to your second inquiry, you are advised as followst 
An opinion of the Attorney General, dated May 17, 1927, 

explains that the term "other construction** contained i n what i s 
now Section 437,2 (2), "being words of general character i s limited 
to the same class of equipment as precedes these general terms an4, 
therefor, refers back simply to anything of the character of poles, 
wire, towers, etc," The opinion goes on to state that the term 
wother construction" does not refer to power plants, Nothing has 
transpired since the rendering of this opinion which would indicate 
that the construction given these words i s erroneous. 

In answer to your third inquiry, you are advised as followss 
The relevant provisions of the Code of Iowa seem to be 

Sections 423,24 and 428,25 supra and 437,2, 
. Section 437*2, Code of Iowa (1958), reads aa followst 

"Statement required* fivery company owning or operat
ing a transmission line or lines for the conduct of electric 
energy and which l i n e or lines are located within the state, 
and which said line or lines are alec located wholly or partly 
outside c i t i e s and towns, s h a l l , on or before the f i r s t day 
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of May in each year, furnish to the state tax commission a 
verified statement as to i t s entire line or lines within 
this state, when a l l of said l i n e or lines are located out
side c i t i e s and towns, and as to such portion of i t s li n e 
or lines within this state as are located outside c i t i e s 
and towns, when such line or lines are located partly out
side and partly inside c i t i e s and towns, showing; 

"1, The total number of miles of line owned, operated, 
or leased, located outside c i t i e s and towns within this state, 
with a separate showing of the number of miles leased* 

rt2* The location and length of each division within the 
state and the character of poles, towers, wires, substation 
equipment, and other construction of each such division, 
designating the length and portion thereof in each separate 
county into which each such division extends," 
It would seem clear from a reading of the above provisions of 

the Code of Iowa that the generating plant and transmission lines i n 
question be assessed in the following manner: 

1, The generating plant i t s e l f , which i s located entirely 
outside any c i t y or town limits, and any other equipment not deemed 
to be poles, towers, wires, substation equipment and other con
struction, shall be assessed and apportioned as provided i n Sections 
423.24, 428*25 and 423.26, Code of Iowa (1958), 

2* A l l poles, towers, wires, substation equipment and other 
construction located within the limits of c i t i e s and towns shall be 
assessed as provided i n Section 423,24, Code of Iowa (1958)* 

3, M l poles, towers, wires, substation equipment and other 
construction located outside the limits of c i t i e s and towns shall 
be assessed as provided i n Section 437*6, Code of Iowa (1958). 

Very truly youra, 

Richard J , Brinkman, 
Special Assistant 
Attorney General 
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Mr. M a u r i c e W. S o u l t s 
A s s i s t a n t E x t e n s i o n D i r e c t o r 
A g r i c u l t u r a l E x t e n s i o n S e r v i c e 
Iowa S t a t e C o l l e g e 
Ames, iowa 

Dear M a u r i c e : 

Your o r a ! i n q u i r y o f May 29, 1958, was as f o l l o w s : 

"May a County A g r i c u l t u r a l E x t e n s i o n D i s t r i c t 
p u rchase r e a l e s t a t e t o p r o v i d e q u a r t e r s f o r 
i t s e l f ? " 

The f o l l o w i n g Code s e c t i o n s a r e p e r t i n e n t : * 

"176A.8 Powers and d u t i e s o f county a g r i c u l 
t u r a l e x t e n s i o n c o u n c i 1 . TKe e x t e n s i o n coun-
c i l ' s of each e x t e n s i o n d i s t r i c t o f the s t a t e 
s h a l l have, e x e r c i s e , and p e r f o r m the f o l l o w 
ing powers and d u t i e s : 
» * * * « 

"3. To s e r v e as an agency o f the s t a t e and 
t o manage and t r a n s a c t a l l o f the b u s i n e s s 
and a f f aTrs of i t s d T s t r i c t and"'"have c o n t r o l 
o f a l l of the p r o p e r t y a c q u i r e d by it'land" 
n e c e s s a r y f o r the conduct o f "^eHftusTness o f 
the d l s f r l c t f o r the purposes"*oF t h l s c h a p t e r . 

"9« l£ p r e p a r e annual 1y on o r b e f o r e Ju1y 31 
£ budget f o r the f i s c a t y e a r ~ F e g i n n i n g Janu
a r y 1 and e n d i n g December ft'l i n accordance 
w! tfT'the p r o v i s i o n s o f c h a p t e r 24 and c e r t i f y 
t h e same t o the b o a r c P o f s u p e r v i s o r s o f the 
county o f t h e i r e x t e n s i o n d i s t r i c t as r e 
q u i r e d by law. 
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« • * * * * 
"15. To expend th e 'county a g r i c u l t u r a l 
e x t e n s i o n e d u c a t i o n f u n d * f o r s a l a r i e s and 
t r a v e l , expense of p e r s o n n e l , r e n t a l , o f f i c e 
s u p p l i e s , equipment, communications, o f f i c e 
f a c i l i t i e s and s e r v i c e s , and i n payment o f 
such o t h e r I terns as s h a l l"T5e n e c e s s a r y t o 
c a r r y out the e x t e n s i o n d i s t r i c t program; 
p r o v i d e d , however, i t s h a l l be u n l a w f u l f o r 
the c o u n t y a g r i c u l t u r a l e x t e n s i o n c o u n c i l 
t o l e a s e any o f f i c e space which i s o c c u p i e d 
o r used by any o t h e r f a r m o r g a n i z a t i o n o r 
farm c o - o p e r a t i v e , and p r o v i d e d f u r t h e r , 
t h a t J_t s h a i 1 be l a w f u l f o r the county a g r i -
cu 1 t u r a 1 e x t e n s ion councTT""tp l e a s e space i n 
a b u I l d T n g owned and/or o c c u p i e d by a farm 
organ I satTon o r f arm c o - o p e r a t i v e . 

"176A.9 LImi t a t ton on powers end a c t l y i t i e s 
o f e x t e n s i o n c o u n c i l . Y. TFe e x t e n s i o n coun
c i 1 . s h a l l hove f o r i t s s o l e purpose th e d i s 
s e m i n a t i o n o f i n f o r m a t i o n , the g i v i n g o f i n 
s t r u c t i o n ancT p r a c t i c a l d e m o n s t r a t i o n s on sub-
j e c t s r e l a t i n g t o agrTcuV'ture, home economics, 
r u r a l and' comrnuiTItyl >f e ancPthe encouragement 
of the a p p l i c a t ion or the same t o and by a l 1 
p e r s o n s i n the e x t e n s i o n d i s t r i c t , and the 
i m p a r t i n g t o such persons of i n f o r m a t i o n on 
s a i d s u b j e c t s through f i e l d d e m o n s t r a t i o n s , pub
l i c a t i o n s , o r o t h e r media." (Emphasis o u r s ) 

R u l e s . In the c o n s t r u c t i o n of the 
s t a t u t e s , the f o l l o w i n g r u l e s s h a l l be ob
s e r v e d , u n l e s s such c o n s t r u c t i o n would be 
i n c o n s i s t e n t w i t h the m a n i f e s t I n t e n t o f the 
g e n e r a l assembly, o r repugnant t o the c o n t e x t 
o f the s t a t u t e : 
• • * * * * 

P r o p e r t y . The word ' p r o p e r t y ' I n c l u d e s 
p e r s o n a l and r e a l p r o p e r t y . " 

S e c t i o n 176A.8(3) would seem t o i n d i c a t e t h a t r e a l 
p r o p e r t y might be a c q u i r e d by the d i s t r i c t s i n c e the word p r o p e r t y 
as s e t o u t i n the s t a t u t e i s not m o d i f i e d . Under the d e f i n i t i o n 
o f t h a t word In Sec. 4.1(10) I t i n c l u d e s both r e a l and p e r s o n a l 
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p r o p e r t y . However, i t Is t o be f u r t h e r n o t e d t h a t w h i l e the 
s t a t u t o r y d e f i n i t i o n s In S e c t i o n 4.1 a r e t o be used i n c o n s t r u c 
t i o n o f the s t a t u t e s , such usage must not "be i n c o n s i s t e n t w i t h 
the m a n i f e s t I n t e n t o f the g e n e r a l assembly, o r repugnant t o 
th e c o n t e x t o f the s t a t u t e " . i n v i e w o f t h i s , and c o n s i d e r i n g 
the p r o v i s i o n s i n Sec. 176A.8(15) a u t h o r i z i n g the d i s t r i c t t o 
r e n t o r l e a s e we a r e o f the o p i n i o n t h a t Sec. 176A.8(3) r e f e r s 
o n l y t o a c q u i s i t i o n o f c h a t t e l s and not r e a l p r o p e r t y . F a m i l i a r 
r u l e s o f s t a t u t o r y i n t e r p r e t a t i o n r e q u i r e t h a t powers g i v e n t o 
c r e a t u r e s o f s t a t u t e be s t r i c t l y c o n s t r u e d . Dean v. Armstrong, 
246 Iowa 412, 415, 68 N. W. 2d 51; H e r r i c k v. Cherokee CountyT 
199 Iowa 510, 513, 202 N. W. 252; Van Eaton v. town of S i d n e y , 
211 Iowa 986, 231 N. W. 475, 71 A. L. R. 820. 

I t Is t o be noted a l s o t h a t Sec. !76A.8(3), w h i l e 
a u t h o r i z i n g the a c q u i s i t i o n o f p r o p e r t y , r e q u i r e s t h a t such 
a c q u i s i t i o n s be n e c e s s a r y " f o r the conduct o f the b u s i n e s s of 
the d i s t r i c t f o r the purposes of t h i s c h a p t e r . " S i n c e the 
d i s t r i c t has been g i v e n power t o l e a s e o r r e n t , under I t s 
p r i m a r y purpose as d e s c r i b e d i n Sec. 176A.9, s u p r a , I, e., 
" d i s s e m i n a t i o n of I n f o r m a t i o n , the g i v i n g of i n s t r u c t i o n and 
p r a c t i c a l d e m o n s t r a t i o n s on s u b j e c t s r e l a t i n g t o a g r i c u l t u r e , , 
* * *" i t would h a r d l y appear t o be n e c e s s a r y f o r the conduct 
o f t h e d i s t r i c t ' s b u s i n e s s w i t h i n the meaning of t h i s c h a p t e r 
t o own r a t h e r than t o r e n t o r l e a s e i t s q u a r t e r s . 

For t h e s e reasons i t Is the o p i n i o n of t h i s o f f i c e 
t h a t a County A g r i c u l t u r a l E x t e n s i o n D i s t r i c t cannot purchase 
r e a l e s t a t e t o f u r n i s h q u a r t e r s f o r i t s a l f . 

V e r y t r u l y y o u r s , 

FREEHAN H. FORREST 
A s s i s t a n t A t t o r n e y General 

FHF:MKB 
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Mr. W i l l i a m M. Dunn 
Hardin County Attorney 
Hubbard, Iowa 
Dear S i r : 

This w i i i acknowledge r e c e i p t of yours of the 20th Inst. 
in whIch you submitted the f o l l o w i n g t 

"I would appreciate your o p i n i o n on the 
f o l l o w i n g two questions. 
"A county o f f i c e r who was nominated in the 
primary e l e c t i o n on the Republican t i c k e t 
resigned a f t e r the primary e l e c t i o n and 
p r i o r t o the County Convention. The nominee 
was the present Incumbent and h i s r e s i g n a 
t i o n i s t o be e f f e c t i v e August 1st and i s 
on f i l e w i t h the County A u d i t o r . The Demo
c r a t s had no nominee f o r t h i s o f f i c e and no 
w r i t e - i n votes were cast f o r the o f f i c e by 
the Democrats. 
"Question No. 1. 1 would appreciate your 
o o l n i o n as to whether or not the Democratic 
Party In fch<* County Convention can nominate 
a candidate f o r the short term ending Decem
ber 31, 1958. 

"Question No* 2, Can the Democratic Party 
In County Convention nominate a candidate 
f o r the r e g u l s r term commencing January 1, 
1959?" 
1. Insofar as your question #1 Is concerned, J am of 

the o p i n i o n that the Democratic pa r t y i n t h e i r County Conven
t i o n can nominate a candidate f o r the short term In the o f f i c e 
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of County O f f i c e r ending December 31» 1958, under the p r o v i 
s ions of Section 43.97(3), Code 1958, which provides as f o l -
1 ows: 

"Duties performable by county convent ion. 
The s a i d county convention snaTH 
•« * * * 

"3. Make nominations to f i l l vacancies in 
o f f i c e o c c u r r i n g too l a t e to f i l e nomination 
papers In the primary e l e c t i o n . " 
2. in answer to your question #2 I would advise that 

the Democratic party cannot in t h e i r County Convention nominate 
a candidate f o r County O f f i c e r f o r the regular term commencing 
January 1, 1959. This o p i n i o n i s based upon the p r o v i s i o n s of 
S e c t i o n 43.66, Code 1958, as l i m i t e d by Section 43.98, Code 
1958, which s e c t i o n s provide as f o l l o w s ; 

"43.66 Minimum requirement f o r nomination. 
A candidate whose name Is not p r i n t e d on 
the o f f i c i a l b a l l o t , must, In order to be 
nominated, r e c e i v e such number of votes as 
w i l l equal at l e a s t ten percent o f the whole 
number of votes cast f o r governor at the 
l a s t general e l e c t i o n in the s t a t e , or 
d i s t r i c t of the s t a t e , as the case may be, 
on the t i c k e t of the party w i t h which such 
candidate a f f i l i a t e s . " 
"43.98 Nominations p r o h i b i t e d . In no case 
s h a l l the county convention make a nomination 
f o r an o f f i c e unless In the primary e l e c t i o n 
of that party a person has r e c e i v e f o r such 
o f f i c e at l e a s t one*half of the number of 
votes required f o r nomination by s e c t i o n 
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43.66, except nominations to f i l l vacancies 
in o f f i c e when such vacancies occurred too 
l a t e f o r the f i l i n g of nomination papers.' 1 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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June 27, 1958 

Mr. C. B. Akers 
A u d i t o r of State 
B u i l d i n g 
A t t e n t i o n ! Mr. Ear l C. Holloway 
Dear S i r s 

t have yours of the 19th I n s t , in which you submitted 
the f o l l o w l n g t 

"We have received a l e t t e r from Mr. Harold G. 
Beam, St a t e Examiner, who inq u i r e d about the 
Board of Education employing a school nurse 
end paying the expense from the County Board 
of Education Fund. The county proposes to 
employ a school nurse In the county at a 
cost of $4,000.00 per annum, the expense to 
be prorated three f o u r t h s to the schools and 
one f o u r t h to the county, the county share to 
be borne by the Board of Education Fund. The 
plan Is to pay the f u l l c o s t from the Board of 
Education Fund and t h i s fund t o be reimbursed 
by the var i o u s school d i s t r i c t s f o r three 
f o u r t h s of the cost-

"Section 143*1 s p e c i f i e s what agencies may 
employ a nurse but the County Board of Educa
t i o n i s not mentioned< 

"The questions are: 
"1. Can the County Board of Education employ 
a school nurse and pay the e n t i r e expense from 
the County Board of Education Fund. 
" 2 . Can the Board of Education employ a 
nurse under the t i t l e o f Supervisor of P u b l i c 
Health and pay a l l expenses from the County 
Board of Education Fund." 
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In r e p l y thereto I advise as f o l l o w s . 
1. In answer to your question #1 1 would advise you 

that Section 143.1, Code 1958, in s p e c i f y i n g the agencies 
that may employ a nurse does not include the County Board 
of Education t h e r e i n . It i s c o n c l u s i v e that the County 
Board of Education has no a u t h o r i t y to employ a school nurse 
and pay the expense from the County Board of Education Fund* 

2. In answer to your question #2 I would advise you 
t h a t employment of a nurse having the t i t l e of Supervisor of 
P u b l i c Health i s l i k e w i s e unauthorized. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 
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Mr. Joe H. Gronstal 
Superintendent of Banking 
Department of Banking 
500 Central National B u i l d i n g 
Des Moines, Iowa 
Dear S i n 

Reference i s he r e i n made t o l e t t e r dated June 13# 
1958, from C« G, Whiting, P r e s i d e n t , Mapleton Trust S- Savings 
Bank, to Ed B. W i l k i n s o n , Deputy Superintendent, in which he 
s t a t e d the f o l l o w i n g ; 

"Recently the Community School D i s t r i c t 
of Mapleton, Iowa, s o l d $300,000.00 of 
school b u i l d i n g bonds to the Carl e t o n D. 
Beh Company of Des Moines, Iowa, 
"We are advised by B. H. Mo r r i s o n , A t t o r * 
ney representing the Board of Education, 
that the d i s t r i c t w i l l have approximately 
$100,000.00 of these proceeds that w i l l 
l i k e l y not been paid out f o r about one 
year and on which they are desirous of r e * 
c e i v i n g some r e t u r n . 

"We have suggested that these funds, which 
w i l l no doubt be e q u a l l y d i v i d e d between 
the two l o c a l banks, be placed In a time 
c e r t i f i c a t e of deposit f o r one year at our 
cur r e n t r a t e of 3%. 
" A f t e r reading Chapter 453 of the 1958 
Code of Iowa end e s p e c i a l l y Section 453.6 
d e a l i n g with i n t e r e s t r a t e s on deposits of 
t h i s c h a r a c t e r , we are wondering J u s t what 5 
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we can do In t h i s matter. The st a t u t e s are 
confusing here and we would l i k e your I n t e r 
p r e t a t i o n of the bank's p o s i t i o n under them 
and whether or not a bank Is l i m i t e d to two 
and one-half per cent on p u b l i c deposits as 
t h i s would be." 
In reference thereto I advise that the foregoing money 

may be invested under the p r o v i s i o n s of Section 453.10, Code 
1958, which provides as f o l l o w s : 

"investment of funds created by e l e c t i o n . 
The governing counci1 or hoaroV who by the 
law have c o n t r o l of any fund created by 
d i r e c t vote of the people, may Invest any 
8o r t i o n thereof not c u r r e n t l y needed, In 
n l t e d States government bonds or make time 

depos i t s of such funds as provided in t h i s 
chapter and re c e i v e time c e r t i f i c a t e s of 
deposit t h e r e f o r , i n t e r e s t or earnings on 
such funds s h a l l be c r e d i t e d as provided 
in subsection 2 of s e c t i o n 453 .7 t" 

And I f u r t h e r advise that in the event such funds are invested 
In c e r t i f i c a t e s of deposit that the i n t e r e s t thereon s h a l l be 
f i x e d by the Treasurer of S t a t e , Superintendent of Banking 
and Insurance Commissioner In accordance with the p r o v i s i o n s 
o f S e c t i o n 45 .36 , which provides as f o l l o w s , 

" I n t e r e s t r a t e . Henceforth p u b l i c deposits 
shal 1 be deposited w i t h reasonable prompt
ness and s h a l l except f o r time c e r t i f i c a t e s 
of deposit be evidenced by passbook entry 
by the depository l e g a l l y designated as 
depository f o r such funds. Time c e r t i f i 
cates of deposit f o r p u b l i c funds s h a l l 
draw Int e r e s t at r a t e s to be determined 
January I and q u a r t e r l y t h e r e a f t e r by 
l o l n t a c t i o n of the superintendent of 
banking, Insurance commissioner and t r e e s -
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urer of s t a t e , of which a m a j o r i t y s h a l l 
c o n t r o l t h e i r a c t i o n s in s e t t i n g such r a t e s . 
S a i d rates s h a l l not be l e s s than one per
cent nor more than two and one-half percent." 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S,MKB 



MOTOR VEHICLES—CHAUFFEUR'S LICENSE: 
1. An implement dealer driving a truck owned by such dealers, 

classified and registered as a Class "d" truck and designed p r i 
marily for carrying merchandise or freight of any kind, must 
secure a chauffeur's license. 

2. An owner of a fleet of trucks who drives his own trucks, such 
triick being used to haul freight must secure a chauffeur's license 
i f such truck is required to be registered at a gross weight classif 
cation exceeding 5 tons and such truck is,designed primarily for 
carrying freight. £ ^ t S ^ S & ^ o , 

Mr. William £. Timmons 
Assistant Dubuque County Attorney 
701 Bank and Insurance Building 
Dubuque, Iowa 
Dear Sirt 

Your letter of June 12 in which you request an opinion of 
this office is set out as follows* 

"Please give us an opinion as to whether or not an imple
ment dealer driving his own truck with a license on 
it hauling parts is required to have a chauffeur*s l i 
cense. The Attorney General 1s Opinion 1940 Page 153 
would not indicate this unless the size of the truck has 
changed the law* Also whether an owner of a fleet of 
trucks whose primary business is hauling freight would be 
required to have a chauffeur's license to drive his own 
truck?" 
1. A "chauffeur" aa defined by Section 32H<4-3) of the 1950 

Code of Iowa wast 
"* * *any person who operates a motor vehicle in the 
transportation of persons or freight, including school 
busses, and who receives any compensation for such ser
vice in wages, commission or otherwise, paid directly 
or indirectly, or who as owner or employee operates a 
motor vehicle carrying passengers for hire or freight 
for hire, commission or resale, including drivers of 
ambulances, passenger cars, trucks, light delivery, and 
similar conveyances except when such operation by the 
owner or operator is occasional and merely incidental to 
his principal business* 
i t * it 

SZ-L -/ f 
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2* The opin i o n to which you make reference, the same appear
ing i n the 19M> flepa.rVof the B*OT«V flint/frl P*§* * % i s an 
i n t e r p r e t a t i o n put upon the d e f i n i t i o n of "chauffeur* 1 as the same 
appeared i n Chapter 13** of the Acts of the Forty-seventh General 
Assembly. You w i l l n o t i c e that this d e f i n i t i o n is the same as the 
one appearing i n the 1950 Code, c i t e d and sat out in paragraph num
ber one (1) of t h i s o p i n i o n , except that part p e r t a i n i n g to "school 
c h i l d r e n " and "school busses" which has no ma t e r i a l s i g n i f i c a n c e as 
concerns the problem immediately at hand* 

3. The d e f i n i t i o n as i t appeared i n the 1950 Code o f Iowa was 
changed by Amended Acts 1953 (55 G.A.) Chapter 136, s e c t i o n 1, to 
read as follows} 

" S e c t i o n 1* S e c t i o n three hundred twenty-one point one 
(321.1), subsection f o r t y - t h r e e (lf-3)j Code of 1950, i s 
hereby amended by s t r i k i n g therefrom the l i n e s one (1) 
to t h i r t e e n (13) i n c l u s i v e and s u b s t i t u t i n g i n l i e u 
t hereof the foll o w i n g } 
"'Chauffeur, means any person who operates a motor ve
h i c l e i n the t r a n s p o r t a t i o n of persons, i n c l u d i n g school 
busses, f o r wages, compensation or h i r e , or any person 
who operates a truck t r a c t o r , road t r a c t o r or any motor 
truck which i s required to be r e g i s t e r e d at a gross 
weight c l a s s i f i c a t i o n exceeding Three tone, or any such 
motor v e h i c l e exempt from r e g i s t r a t i o n which would be 
w i t h i n such gross weight c l a s s i f i c a t i o n i f not so exempt. 1" 
h. Subsequent amendments changed the word " t h r e e " and i n s e r t e d 

i n l i e u thereof the word " f i v e " } and struck the p e r i o d (.) f o l l o w i n g 
the word "exempt" and added the f o l l o w i n g ! "except when such opera
t i o n by the owner or operator i s o c c a s i o n a l and merely i n c i d e n t a l to 
h i s p r i n c i p a l business". 

5» The d e f i n i t i o n of "chau f f e u r " as i t now appears i n S e c t i o n 
321.1(43), Code of 1958, i n c l u d e s . 

t«* * *any person who operates a motor v e h i c l e i n the 
t r a n s p o r t a t i o n of persons, i n c l u d i n g school busses, f o r 
wages, compensation or h i r e , or a,nv person, who operate,? 

ffion. jffixcae^ing f^ye tqna«- or any nucn n v w r vqni«t« ox-
amp t from r e g i s t r a t i o n which would be w i t h i n such gross 
weight c l a s s i f i c a t i o n i f not so exempt except when such 
o p e r a t i o n by the owner or operator i s o c c a s i o n a l and 
merely i n c i d e n t a l to h i s p r i n c i p a l business. (Emphasis 
s u p p l i e d ) . 

ges, compensation or n t r e , or ftqy pgr son M • QPEr.ftW 
- tr u c k t r a c t o r , road t r a c t o r o r mo^r. truck, wMfift..!* 

on exceeding f i v e tona. or any such motor v e h i c l e ex-

f l * * * « * * , ft 
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6. Those motor vehicle 8"exempt from r e g i s t r a t i o n which would 
be w i t h i n such gross weight c l a s s i f i c a t i o n i f not so exempt" are 
set out i n Section 321.lB, Code of 1958. As you w i l l n o t i c e the 
motor truck of which you ape»k i a not included under Section 321.18 
and the subsections appearing thereunder. 

7> You w i l l n o t i c e , however, t h a t , f o r example, " s p e c i a l 
mobile equipment" does appear t h e r e i n * T h i s type of equipment i s 
defined i n Section 321.1(17) to mean "every v e h i c l e not designed 
or used p r i m a r i l y f o r the t r a n s p o r t a t i o n of persons or property and 
i n c i d e n t a l l y operated or moved over the highways, i n c l u d i n g road 
c o n s t r u c t i o n or maintenance machinery and d i t e n d t a g i n g apparatus"* 
We are not contending here that the v e h i c l e of which you speak comes 
under t h i s d e f i n i t i o n but use i t merely to e s t a b l i s h that the amend* 
ment which added the words "except when such operation by the owner 
or operator i s o c c a s i o n a l and mersly i n c i d e n t a l to h i s p r i n c i p a l 
b usiness", was to be a p p l i c a b l e only to those v e h i c l e s "exempt from 
r e g i s t r a t i o n which would be w i t h i n such gross weight c l a s s i f i c a t i o n 
i f not so exempt". 

8. So, i t thus becomes apparent to t h i s o f f i c e that a person 
who operates (1) a truck t r a c t o r , (2) a road t r a c t o r , or (3) a motor 
truck "which 13 required to be r e g i s t e r e d at a gross weight c l a s s i 
f i c a t i o n exceeding f i v e tons", i s r e q u i r e d to secure a chauffeur1© 
1icense. 

A motor truck equipped with pneumatic t i r e s having a gross 
weight or tonnage exceeding nine (9) tons and not exceeding ten (10) 
tons i s , according to the e s t a b l i s h e d commercial u n i t r a t i n g s c a l e , 
a c l a s s "d" t r u c k . Such a motor truck i s required to be r e g i s t e r e d 
at a gross weight c l a s s i f i c a t i o n exceeding f i v e (5) tons and f a l l s 
c l e a r l y w i t h i n the purview of S e c t i o n 321.1(43). 

9« From an examination of the d e f i n i t i o n s appearing i n S e c t i o n 
321*1 i t i s apparent from the f a c t e you present that the truck used 
to haul implement p a r t s d e f i e s d e f i n i t i o n as a "truck t r a c t o r " or a 
"road t r a c t o r " . A "motor t r u c k " , however, i s defined to include 
*»,W,Y"'fl°.Hr v e h l c * S d e 8 ^^ e 1 PHW , M v f o r w y . i n g U f f ^ ^ i , , ! 1 ! ^ : 
chandi.se,, f r e i g h t of anv k i n d , or over seven persons as passengers". 
(Emphasis supplied) 

10. Under the o r d i n a r y meaning and use of the word "merchandise 
s i n c e the word i a not defined by s t a t u t e under Chapter 321, imple
ment p a r t s are c l e a r l y Heme of merchandise. 

11. Further i n t e r p r e t a t i o n , however, requires a determination 
as to whether the truck i n question i s of such p r i m a r y design as 
set out w i t h i n the d e f i n i t i o n of "motor t r u c k " . The f a c t s you pre
sent do not e s t a b l i s h such e i t h e r i n the negative or a f f i r m a t i v e . 
Such, however, i s a question, not of law, but one of f a c t . 

http://chandi.se
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i t i s , t h e r e f o r e , t h e o p i n i o n o f t h i s o f f i c e t h a t an implement 
d e a l e r d r i v i n g a t r u c k , owned by such d e a l e r , c l a s s i f i e d and r e g i s * 
t e r e d as a C l a s s " J " t r u c k and d e s i g n e d p r i m a r i l y f o r c a r r y i n g mer
c h a n d i s e o r f r e i g h t o f any k i n d , must s e c u r e a c h a u f f e u r ' s l i c e n s e * 

i n r e g a r d t o your second q u e s t i o n , we a r e o f t h e f u r t h e r o p i n i o n , 
based on a s u b s t a n t i a l p a r t o f t h e r e a s o n i n g employed t o answer the 
f i r s t q u e s t i o n s u b m i t t e d , t h a t an owner o f a f l e e t o f t r u c k s , who 
d r i v e s h i s own t r u c k , used t o h a u l f r e i g h t must s e c u r e a c h a u f f e u r ' s 
l i c e n s e i f such t r u c k i s r e q u i r e d t o be r e g i s t e r e d a t a g r o s s weight 
c l a s s i f i c a t i o n e x c e e d i n g f i v e (5) t o n s and such t r u c k i s designed 
p r i m a r i l y f o r c a r r y i n g f r e i g h t o f any k i n d , i t would seem t h a t a 
t r u c k used i n t h e b u s i n e s s o f h a u l i n g f r e i g h t would be a motor t r u c k 
d e s i g n e d p r i m a r i l y f o r such use. 

Very t r u l y y o u r s , 

CHPsmd 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 
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June 17. 1958 

Honorable David 0. Shaff 
305 Weston B u i l d i n g 
C l i n t o n , Iowa 
My dear Senators 

This w i l l acknowledge r e c e i p t of yours of the 12th 
Ins t . In which you submitted the f o l l o w i n g : 

"I have been contacted by Hon. W. A. 
McCullough, Judge of the Municipal Court 
in C l i n t o n , r e l a t i v e to securing an In* 
t e r p r e t a t l o n of the p r o v i s i o n s of Code 
Section 602.22 of the 1958 Code of Iowa, 
Insofar as s a i d Code Section provides 
f o r the s a l a r y to be paid to the a l t e r n a t e 
judge. 
" W i l l you please f u r n i s h us an opinion 
as to whether our I n t e r p r e t a t i o n Is co r 
r e c t that the y e a r l y s a l a r y of $7,700 
would be d i v i d e d by twelve and the r e 
s u l t a n t monthly s a l a r y d i v i d e d by t h i r t y , 
or a per diem s a l a r y of $21.38. in addi 
t i o n , we should a p p r e c i a t e being advised 
as to whether Saturday w i l l c o n s t i t u t e a 
f u l l day f o r purposes of s a l a r y computa
t i o n . " 
In r e p l y thereto I advise that my view of t h i s compen

s a t i o n problem f o l l o w s . Section 602.22, Code 1958, provides: 
"Sessions to be contlnuous--absence of 
Judge--aTternaXe. There s h a i l be noTerms 
of c o u r t , and the court shal1 be open f o r 
business twelve months of the year. There 
s h a l l always be one Judge present each day 
to hold court and Issue such w r i t s and orders 
as are re q u i r e d . In case of I n a b i l i t y of any 
judge to a c t , any other Judge of any munlcl-
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pal or d i s t r i c t court may hold court during 
such I n a b i 1 i t y j or the governor may appoint 
a judge to hold court d u r i n g such i n a b i l i t y , 
who s h a l l have the same q u a l i f i c a t i o n s and 
s h a l l be paid the same s a l a r y and In the same 
manner as the regular Judge, 
"The words, ' i n a b i l i t y of any judge to a c t ' 
as herein used s h a l l include any absence from 
court d u t i e s f o r reasonable cause, includtng 
a reasonable vacation p e r i o d , in any munici
pal court having only one Judge, the governor 
s h a l l upon request of the duly e l e c t e d Judge 
of s a i d court appoint an a l t e r n a t e Judge f o r 
a term e x p i r i n g at the same time as the term 
of the reg u l a r Judge. The appointment of 
such a l t e r n a t e Judge s h a l l In no way a f f e c t the 
p o s i t i o n , r i g h t s , or s a l a r y of the regular 
judge. Such a l t e r n a t e Judge s h a l l act as judge 
only In case of the i n a b i l i t y of the regular 
judge to a c t . The a l t e r n a t e Judge s h a l l have 
the same q u a l i f i c a t i o n s as the regular judge 
and s h a l l subscribe to the same oath which 
s h a l l be f i l e d w i t h the c i t y c l e r k . Such 
a l t e r n a t e Judge may p r a c t i c e as an attorney 
or counselor except at such time as he Is 
a c t i n g as judge and h o l d i n g court f o r the 
regu l a r Judge. While a c t i n g as a Judge he 
s h a l l not act In any manner w i t h respect to 
any case in which he Is In t e r e s t e d as an a t 
torney. 

"The a l t e r n a t e judge s h a l l f o r such times as 
he s h a l l act as judge be p a i d a s a l a r y in the 
same amount and manner as the reg u l a r Judge. 
The s a l a r y of such a l t e r n a t e Judge s h a l l be 
pa i d e q u a l l y from the c i t y t r e a s u r y and from 
the court expense fund of the county." 
1 note that i n s o f a r as compensation of the a l t e r n a t e 

Judge i s concerned the s t a t u t e provides that he s h a l l be paid 
"the same s a l a r y and In the same manner as the regular Judge" 
and a l s o he s h a l l be paid "a s a l a r y in the same amount and 
manner as the regular judge". While not so s t a t i n g It i s ob-
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vlous that the l e g i s l a t i v e i n t e n t was that the compensation of 
such a l t e r n a t e Judge be at the r a t e of the compensation of the 
r e g u l a r judge. In that aspect, the Chapter provides f o r an 
annual s a l a r y in c i t i e s having a population of 30 ,000 or l e s s 
than 70,000 of $7200 annually plus $500 f o r s e r v i c e s in the 
J u v e n i l e court. According to the p r o v i s i o n s of the s t a t u t e 
quoted, the court s h a l l be In s e s s i o n twelve months of the 
year and a judge s h a l l be present each day to hold court and 
Issue w r i t s and orders. In the view that the term twelve 
months and the term one year are used interchangeably, U. S. 
f o r use of Strona v. Bussey, 51 F. Supp. 996, and that there 
s h a l l be a judge present each day, I t i s apparent that the 
r e g u l a r judge f u n c t i o n s 365 days. The compensation of the 
a l t e r n a t e judge being the same as the regular Judge, It f o l l o w s 
that f o r each day of such s e r v i c e the r a t e of pay f o r the regu
l a r Judge s h a l l be $7700 f o r s e r v i n g 365 days. The pay of the 
a l t e r n a t e judge, t h e r e f o r e , s h a l l be computed on that formula. 
In that view, the compensation of the a l t e r n a t e judge s h a l l be 
$21.10 per day. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General QStMKB 



June 23, 1958 

Mr. C. W. Flshbeugh, Treasurer 
Shenandoah Independent School D i s t r i c t 
Shenandoah, Iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 21st 
Inst. In which you submitted the f o l l o w i n g ? 

"I am school t r e a s u r e r f o r the Independent 
School D i s t r i c t of Shenandoah, A bond Issue 
of $373,000. was approved by the voters 
t h i s s p r i n g . They were s o l d to the lowa-
Des Moines National Bank, Des Moines, Iowa. 
"We have now d e l I v e r e d the bonds and 
have received payment f o r same, i under
stand that one b u i l d i n g w i l l be s t a r t e d 
soon, but the other one w i l l be delayed some
what. The board has brought up the question 
of Investing part of the funds In some govern
ment o b l i g a t i o n u n t i l such time as they w i l l 
need t h i s money. They have considered n i n e t y 
day c e r t i f i c a t e s or a s i m i l a r Issue. 
"My question I s , Is I t l e g a l f o r the d i s t r i c t 
to invest funds r a i s e d by a bond issue In 
government i s s u e s . " 
In r e p l y thereto I advise you that the foregoing funds 

may be invested under the p r o v i s i o n s of Section 453.10, Code 
1958, which provides as f o l l o w s , 

S7-6--'JJ 
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"Investment of funds created by e l e c t i o n . 
The governing c o u n c i l or board, who by the 
law nave c o n t r o l of any fund created by 1 

d i r e c t vote of the people, may Invest any 
p o r t i o n thereof not c u r r e n t l y needed, i n 
United States government bonds or make time 
deposits of such funds as provided in t h i s 
chapter and re c e i v e time c e r t i f i c a t e s of 
deposit t h e r e f o r . I n t e r e s t or earnings on 
such funds s h a l l be c r e d i t e d as provided 
In subsection 2 of s e c t i o n 453.7." 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSiMKB 
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Mr, Max R. WerlIng 
Cedar County Attorney 
T i p t o n , Iowa 
Dear S i r : 

Replying to yours of the 9th Inst. In which you s t a t e 
the f o l l o w i n g : 

" I r e s p e c t f u l l y request an Attorney General's 
o p i n i o n on the f o l l o w i n g question. 
" • I f a m u n i c i p a l l y owned cemetery s e l l s l o t s 
to a p r i v a t e i n d i v i d u a l , and that i n d i v i d u a l 
e r e c t s a mausoleum thereon and s e l l s c r y p t s 
t h e r e i n to p r i v a t e persons, do the p r o v i s i o n s 
of Chapter 566A of the 1958 Code apply, and 
more p a r t i c u l a r l y , i s the p r i v a t e i n d i v i d u a l 
"operating a cemetery" and does he have to 
comply with the requirements concerning the 
amount of money set aside f o r perpetual care?' 

"Your considered oplnon on the above question 
Is requested. J b e l i e v e that the opinion w i l l 
have f a r reaching e f f e c t In Iowa, since I am 
informed that a good many;firms are now pro
moting mausoleums throughout the s t a t e . " 

I a dvise: The p a r t i c u l a r p o r t i o n of Chapter 566A of the 1958 
Code which appears to be c o n t r o l l i n g In t h i s s i t u a t i o n Is S e c 
t l o n 1 which provides as f o l l o w s : 

"ApplI cab111ty of chapter. Any corporation 
or other form oF~brganlstation organized or 
engaging In the business under the laws of 
the s t a t e of Iowa, or wheresoever organized 
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and engaging In the business In the s t a t e 
of Iowa, of the ownership, maintenance or 
operation of a cemetery, p r o v i d i n g l o t s or 
other interment space t h e r e i n f o r the r e 
mains of human bodies except such o r g a n i 
z a t i o n s which are churches or r e l i g i o u s or 
estab1ished f r a t e r n a l s o c i e t i e s , or incor
porated c i t i e s or towns o r other p o l i t i c a l 
s u b d i v i s i o n s of the s t a t e of Iowa owning, 
maintaining or o p e r a t i n g cemeteries, s h a l l 
be subject to the p r o v i s i o n s of t h i s chap
t e r . " 

A p r i v a t e i n d i v i d u a l i s not expressly in those terms 
included in the c l a s s of persons to whom t h i s chapter Is ap-
p l i c a b l e . i t i s a p p l i c a b l e to any corporation or other form 
of o r g a n i z a t i o n . That a p r i v a t e i n d i v i d u a l Is not a form of 
o r g a n i z a t i o n Intended to be Included w i t h i n the terms of t h i s 
chapter seems q u i t e c l e a r . I t appears that the L e g i s l a t u r e 
in t h i s respect i s i t s own lexicographer in t h i s : S e c tion 1 
of the chapter excepts from I t s a p p l i c a b i l i t y "such or g a n i z a 
t i o n s which are churches or r e l i g i o u s or e s t a b l i s h e d f r a t e r n a l 
s o c i e t i e s , or incorporated c i t i e s or towns or other p o l i t i c a l 
s u b d i v i s i o n s of the s t a t e of Iowa". C l e a r l y , such or g a n i z a 
t i o n s so named In the exception are not I n d i v i d u a l s and w i t h 
out the exception would be o r g a n i z a t i o n s to which the chapter 
i s a p p l i c a b l e . While It appears to be true that interment 

by mausoleum i s p r o v i d i n g "other Interment space" and there
f o r e a cemetery, yet where operated as a business by an t n d i -
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v I d u a l , Chapter 5&6A Is not a p p l i c a b l e and therefore such 
cemetery when so operated Is not one required to comply w i t h 
the r e g u l a t i o n s of the chapter. 

Very t r u l y yours, 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney General 

0S:MKB 
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Mr. Henry J . TePaske 
Sioux County Attorney 
Orange C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 3rd Inst. 
in which you submitted the f o l l o w i n g : 

"Should the County Recorder make a charge 
f o r a c e r t i f i e d copy of the discharge or 
separation record of a s o l d i e r f o r the pur
pose of enabling him to make a p p l i c a t i o n 
and prove h i s q u a l i f i c a t i o n to re c e i v e the 
Korean Veterans' Bonus under Chapter 35 of 
the 1958 Code. 
"The a p p l i c a b l e s e c t i o n seems to be 335.10, 
and i t seems to be l i m i t e d to claims f o r 
pension or b e n e f i t s from the Government of 
the United S t a t e s . 
" i was q u i t e s u r p r i s e d that I was not able 
to turn to a s p e c i f i c p r o v i s i o n or r u l i n g , 
in view of the question which must have 
been r a i s e d thousands of times in connec
t i o n with previous bonus l e g i s l a t i o n . The 
most recent opinion from your o f f i c e appears 
to be in the 19*>6 report on page 13, which 
i n d i c a t e s that s o l d i e r s and t h e i r dependents 
are e n t i t l e d to f r e e copies 'as may be r e 
quir e d to p e r f e c t any claims that such per
sons may make f o r a United States pension 
or other c l a i m s . C e r t i f i e d copies of p u b l i c 
records t o such persons f o r any use other 
than designated in the s t a t u t e must be paid 
f o r . ' 

" I t seems to me that under the wording of 
the s t a t u t e , the underscored wording 'or 
other c l a i m s ' would be l i m i t e d to claims 
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against the United States Government, and 
that the Recorder should charge the regular 
fee f o r copies to make a c l a i m against the 
State of Iowa, But i t seems to me probable, 
a l s o , that i f the issue has been r a i s e d , 
the l e g i s l a t u r e would not be disposed to 
charge a veteran a fee f o r g e t t i n g a copy 
in order to c l a i m some money which the State 
of Iowa i s g i v i n g to him." 
In r e p l y thereto I advise that the 1946 op i n i o n to 

which you r e f e r seems to be the c o n t r o l l i n g o p i n i o n in t h i s 
matter. In a d d i t i o n , i am of the o p i n i o n that If the L e g i s 
l a t u r e intended to make these copies of such recorded I n s t r u 
ments a v a i l a b l e f o r other purposes than claims f o r United 
S t a t e s pension i t would have so provided, i t seems to me 
that the use of the words "or other c l a i m s " has reference t o 
other claims against the United S t a t e s . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 
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County Boards of So c i a l Welfare are granted power and 
authority to issue subpoenas and compel witnesses to 
t e s t i f y and produce books and papers relevant to 
investigations conducted by such boards under Chapter A 

249, Old Age Assistance Law. £ | g ^ ^ > £ £<U&~f » G<*~"**> . 
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June 30, 1958. 

Mr. L. L. Caffray, Chairman 
8tata Board of Social Welfare 
Stata Offlea Bldg. 
Des HoiDOB, Iowa 

Gear Mr. Caffray: 

Reference l a aade to Intra-offlce communication of date, 
Apr i l 23, 1958, copy of which l a hereto attached, request
ing an opinion aa to the authority of a County Board of 
Social Welfare with respect to subpoena. Ia reply thereto, 
pleaae he advised aa follows: 
The pertinent statutes relating to the use of tbe subpoena 
by such boards are the following, from the 1958 Code of Iowa: 

249.12 Witnesses. For the purpose of any such 
investigation, the State Board and the County Board 
shall have the power to compel, by subpoena, the 
attendance and testimony of witnesses and the product-
Ion of books and papers. A l l wltneseee shall be 
examined on oath, and any member of the state board or 
of the county board amy administer said oath. The coate 
Incurred in connection with any such hearing or examina
tion shall be paid by the state board or county board, 
whichever issues the subpoenas; and the wltaeeaee shall 
be entitled to claim a two-dollar fee and mileage expense 
at a rate of five cents per mile, except that responsible 
relatives aa defined in sections 252.2, 252.5 and 600.6 
shall not be entitled to claim witness fees and mileage 
expense. 

622.81 authority to subpoena. Any officer or board 
authorised to hear evidence sha l l have authority to sub
poena wltaesses and compel them to attend and tes t i f y , 
in the ease manner as offleers authorised te take deposi-
tlons. 

622.84 Subpoenas - enforcing obedience. When, by 
the laws of this or any other state or country, t e s t i 
mony say be taken in the form of depositions to be used 
in any of the courts thereof, the person authorised te 
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take auch depositIons nay issue subpoenas for wit
nesses, which aust be served by the ease officers 
and returned In the sane Banner as i s required in 
a Justice ' s court, and obedience thereto say be en
forced in the aase way and to the aaae extent a 
Justice of the peace sight do, or he say report the 
matter to the d i s t r i c t court or a judge thereof,"who 
Say enforce obedience as though the action was pend
ing in said court. 

•22.102 Refusal to appear or testify. Any 
witness who refuses to obey such subpoena o r a T t e r 
appearance refuses to te s t i f y shall be reported by 
^ e officer o r cosmlssioner to the d i s t r i c t court of 
the county where the subpoena was issued or to a 
Judge thereof who sh a l l thereupon proceed as i f ihe 
refusal had occurred in the d i s t r i c t court. 

It has long since been established that by proper statutes, 
such power may validly be vested In administrative 
authorities, and obedience i s due t o i t s proper exercise. 
(See 42 Am. J u r . , Sections 33 and 91, pp. 328 and 419) 
Specific power to issue subpoenas to compel the attendance 
and testimony of witnesses and the production of books and 
papers has been granted county boards by the previsions of 
Section 249.12, supra. 
To enforce obedience to such subpoenas, we must then advert 
to the provisions of Sections 622.81, 622.84 and 822.102. 
We note that in addition to the specific authority to sub
poena witnesses granted by Section 249.12, there i s additional 
authority granted under tbe general authority proscribed to 
a l l boards under the provisions of Section 622.81, and setting 
forth the procedure by which attendance say be compelled under 
the provisions of Sections 622.84 and 622.102. 
In the event there i s a recalcitrant witness who refuses to 
obey the subpoena, or refuses to produce saterial and rele
vant books and papers, or refuses to testify after appearing, 

- such witness shall be reported by the officer or commissioner 
to the d i s t r i c t court. It thereupon becomes the duty of the 
county attorney to appear in said proceedings on behalf of the 
county beard in tbe further proceedings necessary in the 
d i s t r i c t court to compel the witness to attend and testify in 
the investigation being conducted by the county board or state 
board. 
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It i s therefore, our opinion that under the specific pro
visions of the law heretofore set out, county boards have 
the power and authority to issue subpoenas and cospel the 
attendance of witnesses to te s t i f y and produce books and 
papers relevant to the investigation being conducted by 
such boards as required under Chapter 249, Old Age Assistance 
Law. 

Respectfully submitted, 

FDB/sp 
cue. 

Frank D. Blanco 
Assistant Attorney General 
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Mr. Jack R. Gray 
Calhoun County Attorney 
Rockwell C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 24th 
Inst. In which you st a t e d the f o l l o w i n g : 

"The Board of Supervisors o f Calhoun County, 
Iowa, having been approached by some Insur
ance men on the enclosed Insurance plan f o r 
county employees on a vo l u n t a r y basis have 
requested an opi n i o n on the l e g a l i t y of such 
a program. 
"They have Informed me that they f e e l that 
such an insurance program would be b e n e f i c i a l 
both to the i n d i v i d u a l and a l s o to the tax 
payers of Calhoun County, Iowa. For example, 
If an employee Is i n s u r a b l e and v o l u n t a r i l y 
d e s i r e s the annuity program, the county would 
r a i s e the pay of a l l the employees $10.00 a 
month, which $10.00 would be agreed to be
tween the employee and employer that the 
$10.00 would be the employer's c o n t r i b u t i o n 
of 50% and the other 50% of the premium would 
be f u r n i s h e d by the employee. Thus, If the 
employee d e s i r e s Insurance o r i s uninsurable 
and d e s i r e s Insurance or annuity, It would 
work as f o l l o w s : 
Base pay - $300.00 a month at the present 
time. Employer's 50% c o n t r i b u t i o n : r a i s e 
pay $10.00. Employee's 50% c o n t r i b u t i o n : 
$10.00. Total to be deducted from wages: 
$20.00 
"This $20.00 then would be used to buy as 
much Insurance as could be bought f o r $20.00, 
depending upon the age of the employee. If 
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not i n s u r a b l e , then the amount of $20.00 
would be h e l d out of the wages f o r annuity. 
The whole program i s based s t r i c t l y on 
whether or not the employee volunteered f o r 
the insurance or the annuity. 
"Would you, t h e r e f o r e , look over the en
cl o s e d insurance plan and advise the under
signed whether or not It would be legal f o r 
the Board of Supervisors i n t h e i r d i s c r e t i o n 
to 0. K. such a program on the proposed 
b a s i s . Your prompt a t t e n t i o n to t h i s would 
be appreciated." 

and accompanied your request with a copy of the proposed 
County Employees insurance P l a n . In reference thereto 1 would 
advise a f t e r examination and review thereof the f o l l o w i n g : 

1. 1 know of no s t a t u t o r y a u t h o r i t y vested in the 
Board of Supervisors to deduct from County employees* wages 
f o r the payment of any employees' group l i f e or other i n s u r 
ance except that authorized by Section 514.16, Code 1958, 
a u t h o r i z i n g such a deduction from wages f o r payments made to 
any n o n - p r o f i t c o r p o r a t i o n o p e r a t i n g a h o s p i t a l or medical 
p l a n . 

2. I know of no s t a t u t e v e s t i n g In the Board of Super
v i s o r s a u t h o r i t y to make c o n t r i b u t i o n s out of a p u b l i c fund f o r 
any group insurance f o r County employees. 

Therefore, by reason of the f o r e g o i n g , the I n s t i t u t i o n 
of tbe County employees' plan would be an unauthorized act 
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by the Board of Supervisors. 

0S:MKB 

- 2 - June 27, 1958 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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TOWNSHIPS--
1. Pub] i c park - Tax :• Land must be "acquired" by the town
ship p r i o r to the levying of the tax provided in 359-30, Code 
of Iowa. 
2. P u b l i c park - Shelter house; A s h e l t e r house i s a "neces 
sary improvement" w i t h i n the meaning of Section 359.30, Code 

Mr. Richard W. Cooper 
Buena V i s t a County Attorney 
Porath B u i l d i n g 
Storm Lake, Iowa 
Dear S i n 

Your l e t t e r o f May 10, 1958 Is as f o l l o w s ; 
"The f o l l o w i n g f a c t s are submitted r e l a t i v e to the 
a u t h o r i t y o f a township to p a r t i c i p a t e In the mainten* 
ance and c o n t r o l of a p u b l i c park located w i t h i n a town 
i n the township and f o r a u t h o r i t y to p a r t i c i p a t e In the 
b u i l d i n g o f a s h e l t e r house to be located In s a i d park. 
"The town o f A l b e r t C i t y i s located near the center o f 
F a i r f i e l d Township, Buena V i s t a County, Iowa, and sa i d 
town over a per i o d o f the l a s t f i v e o r s i x years has 
been c o n t i n u a l l y Improving and developing a p u b l i c park 
l o c a t e d w i t h i n the town l i m i t s . The town at t h i s time 
has l e g a l t i t l e to the r e a l e s t a t e and the people o f the 
community have b u i l t a swimming pool w i t h i n the park by 
popular s u b s c r i p t i o n s . The town water supply Is a l s o 
drawn from several w e l l s located In the park area, i t 
Is the b e l i e f o f the township t r u s t e e s o f F a i r f i e l d 
Township that the people In the township who a l s o de
r i v e a d i r e c t b e n e f i t from t h i s park and the swimming 
pool would be agreeable to a tax levy t o a i d and a s s i s t 
the park's development and maintenance c o s t s o f the p o o l . 
I t Is a l s o p r e s e n t l y being considered by the town c o u n c i l 
that a s h e l t e r house, c o s t i n g approximately $5,000, 
should be b u i l t In the park* 
"From my examination o f Sections 359.29 and 359.30 o f the 
Code o f Iowa* I t would appear that the Township would have 
c l e a r a u t h o r i t y t o levy a tax f o r Improvement and mainten
ance of the p u b l i c park I f the town would convey l e g a l 
t i t l e J o i n t l y t o the township and the Town of A l b e r t C i t y . 

of iowa. 
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"The question which a r i s e s Is whether o r not the town
ship could levy a tax f o r maintenance and improvement 
without accepting l e g a l t i t l e to the r e a l e s t a t e and 
whether or not the term 'necessary improvement 1 found 
In l i n e 6 of S e c t i o n 359.30 would Include a u t h o r i t y f o r 
the c o n s t r u c t i o n o f a s h e l t e r house i n the park. I can 
f i n d no other s t a t u t o r y a u t h o r i t y f o r the township par
t i c i p a t i n g In a b u i l d i n g program other than Chapter 360 
on Township H a l l s which I doubt would be a p p l i c a b l e t o 
t h i s s i t u a t i o n . * ' 

S e ctions 359.29 and 359.30, Code of Iowa are as f o l l o w s : 
359.29. " G i f t s and donations. C i v i l townships are here
by authorized and empowered to r e c e i v e by g i r t , d e v i s e , 
o r bequest, money or property f o r the purpose of e s t a -
b l i s h l n g and m a i n t a i n i n g l i b r a r i e s , township ha l 1 s , ceme
t e r i e s , or f o r any other p u b l i c purpose. A l l such g i f t s , 
d e v i s e s , o r bequests s h a l l be e f f e c t u a l o n l y when ac
cepted by r e s o l u t i o n o f the board o f t r u s t e e s o f such 
township. 
359.30. "Cemetery and park tax. They s h a l l , at the re
gular meeting i n A p r i l , levy a tax s u f f i c i e n t to pay f o r 
any lands so condemned o r purchased, or f o r the necessary 
improvement and maintenance of cemeteries thus e s t a b l i s h e d , 
and f o r the necessary Improvement and the maintenance o f 
p u b l i c parks acquired by g i f t , d e v i s e , o r bequest under 
s e c t i o n 359.29. o r f o r the maintenance and improvement of 
cemeteries so e s t a b l i s h e d i n a d j o i n i n g townships. In case 
they deem such a c t i o n a d v i s a b l e . " (Emphasis supplied) 

i am o f the o p i n i o n t h a t u n t i l the park has been 
"acquired" by the township that the tax provided f o r i n Section 
359.30 cannot be l e v i e d . (Before any attempted t r a n s f e r o f an 
I n t e r e s t i n t h i s land, you may wish to review the case of G r l t t o n 
v. C l t v o f Pes Moines. 2k? Iowa 326, 73 W.W. 2d 813.) 

I am o f the o p i n i o n that necessary as used In 359.30, 
Code o f Iowa, means e x i s t i n g from the nature o f the case. (Web
s t e r ' s New I n t e r n a t i o n a l D i c t i o n a r y ) There are few Improvements 
In p u b l i c parks that are " i n d i s p e n s a b l e " and t h e r e f o r e t h i s can
not be the usage of the word Intended by the L e g i s l a t u r e * A s h e l 
t e r house Is t h e r e f o r e a "necessary Improvement" w i t h i n the mean
ing o f S e c t i o n 359*30, Code of Iowa. 

Very t r u l y yours, 

A s s i s t a n t Attorney, General 
JAMES H. GRtTTON 

JHG/ed 



(IIOTOR VEHICLES ' Bow/ed J t f S Ctir<*/en& 

J u l y 9, 1958 

Chief David G. H e r r l c k 
Highway Safety P a t r o l 
Department of P u b l i c Safety 
L o c a l 
Dear S i r : 

Your recent o r a l i n q u i r i e s were as f o l l o w s : 
1. Does Section 321.179, 1958 Code of Iowa, 
preclude persons under the age of 21 years 
from operating c a r r i e r s which are hauling 
b o t t l e d gas? 
2. Is a chauffeur's l i c e n s e required by 
such operators when the gross weight of 
t h e i r v e h i c l e Is less than f i v e tons? 
Your a t t e n t i o n i s d t r e c t e d to the f o l l o w i n g Code sec

t i o n s : 
"321.1(32) 'Flammable l i q u i d ' means any 
l i q u i d which has a f l a s h point of seventy 
degrees F, or l e s s , as determined by a 
Tagliabue or equivalent c l o s e d cup t e s t 
device. 

"321.1(43) 'Chauffeur 1 means any person 
who operates a motor v e h i c l e in the tran s -So r t a t l o n of persons, Including school 
usses, f o r wages, compensation or h i r e , 

or any person who operates a truck t r a c t o r , 
road t r a c t o r or any motor truck which i s 
requ i red to be regl stered at a_ gross weTght 
c l a s s If feat Ion exceeding fTve~tons, or any 
such motor v e h i c l e exempt from r e g i s t r a t i o n 
which would be w i t h i n such gross weight 
c l a s s i f i c a t i o n If not so exempt except when 
such operation by the owner or operator Is 
occasional and merely i n c i d e n t a l to h i s 
p r i n c i p a l business. 

<T5?- "7- 3 
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"Subject to the provIs Ions of s e c t i o n 
321.179i a farmer or h i s h i r e d help s h a l l 
not be deemed a chauffeur, when operating 
a truck owned by him, and used e x c l u s i v e l y 
in connection with the t r a n s p o r t a t i o n of h i s 
own products or property. 

"321 .179 SPECIAL RESTRICTIONS OM CHAUFFEURS. 
No person who Is under the age of twenty-one 
years sFTal 1 d r f v e any motorvehTCl ITwh i 1 e in 
use as a c a r r i e r " o f flammables or combustIbTes, 
or as a p u b l i c or common c a r r I e r of persons, 
except a school bus." 

Under the p r o v i s i o n s of Section 321 . 1 7 9 , d r i v e r s of 
motor v e h i c l e s in use as c a r r i e r s of flammables or combustibles 
must be twenty-one years of age or over. Under the; p r o v i s i o n s 
of Section 321 . 1(32), flammable l i q u i d s are described as those 
with a f l a s h point of 7 0 ° or l e s s . There being no question that 
a "flammable l i q u i d " (321 . 1(32)) Is a "flammable" (321.179), the 
answer to your f i r s t question then turns on whether or not bot
t l e d gas i s a flammable l i q u i d w i t h i n the s t a t u t o r y d e f i n i t i o n . 

A check with the Iowa Department of A g r i c u l t u r e reveals 
that the b o t t l e d gas most g e n e r a l l y used In Iowa f o r purposes 
of cooking and heating i s propane. According to the Handbook 
of Chemistry and P h y s i c s , 26th Ed,, at sea l e v e l , propane i s a 
l i q u i d between 3'0 U F below zero and 42° below zero. At tem
peratures higher than 42° F below zero, at sea l e v e l , propane 
Is a gas. 

However, even at higher temperatures, when gaseous 
propane i s compressed s u f f i c i e n t l y i t w i l l l i q u e f y . At 0° F the 
vaporized l i q u i d in the b o t t l e exerts a pressure of 28 pounds 
per square inch, w h i l e at 100° F t h i s pressure Is 190 pounds 
per square inch. Only a r e l a t i v e l y small p o r t i o n of the l i q u i d 
Is vaporized to exert the pressures mentioned above. Thus, i t 
i s in a l i q u i d s t a t e when in " b o t t l e s " . Chemical a u t h o r i t y 
e s t a b l i s h e s that the f l a s h point Is at l e a s t a t , and probably 
lower than, the v a p o r i z a t i o n temperature (42° F below z e r o ) . 
Since l i q u i d propane must have a f l a s h point c o n s i d e r a b l y below 
the-70° F maximum required by the s t a t u t e , i t i s our o p i n i o n 
that It f a l l s w i t h i n the comprehension of the s t a t u t o r y d e f i n i 
t i o n of a "flammable l i q u i d " . 

The necessary conclusion then Is that trucks used as 
c a r r i e r s f o r h a u l i n g propane gas may only be operated by persons 
twenty-one years of age or o l d e r . u. 
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In response to your second i n q u i r y , the requirement 
f o r a chauffeur's l i c e n s e i s set out In Section 321.1(43) which 
i n d i c a t e s that any person operating a motor t r u c k , properly 
r e g i s t e r e d at a gross weight c l a s s i f i c a t i o n exceeding f i v e tons, 
would r e q u i r e a chauffeur's l i c e n s e . i t i s to be noted that 
t h i s s e c t i o n i s f u r t h e r q u a l i f i e d by reference to Section 
321.179. However, the q u a l i f i c a t i o n seems to r e i n f o r c e the 
l a t t e r p r o v i s i o n In that i t r e f e r s s p e c i f i c a l l y to farmers and 
t h e i r h i r e d help and Indicates that there Is no exemption f o r 
t h i s s p e c i a l c l a s s from the p r o v i s i o n s of Section 321.179, 
e i t h e r . 

For t h i s reason i t i s our opinion that a chauffeur's 
l i c e n s e Is required of those operators of c a r r i e r s In use f o r 
the purpose of hauli n g propane only If the motor truck they 
d r i v e has a gross weight c l a s s i f i c a t i o n in excess of f i v e tons. 

Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHF:MKB 
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J u l y 8, 1958 

Hon. Chet B. Akers 
Auditor of State 
B u i l d i n g 
A t t e n t i o n : Mr. C. W. Ward 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 2nd 
Inst. In which you submitted the f o l l o w i n g : 

"I would appreciate r e c e i v i n g an o f f i c i a l 
o p i n i o n to be used by municipal examiners 
from t h i s department In conducting an audit 
of municipal records and accounts. 
"With regard to the d e p o s i t i o n of f i n e s 
c o l l e c t e d In the mayor's court f o r v i o l a 
t i o n of town ordinances, should s a i d f i n e s 
be deposited to the town's general func
t i o n a l fund or to the p u b l i c safety fund?" 
In r e p l y thereto I advise as f o l l o w s . The Imposition 

of f i n e s f o r the v i o l a t i o n of c i t y ordinances Is authorized 
under the p r o v i s i o n s of Section 3 6 6 .1, Code 1958, p r o v i d i n g 
as f o l l o w s : 

"Power to pass. Municipal corporations 
shal1 have power to make and p u b l i s h , from 
time to time, ordinances, not Inconsistent 
with the laws of the s t a t e , f o r c a r r y i n g 
Into e f f e c t or d i s c h a r g i n g the powers and 
d u t i e s conferred by t h i s t i t l e , and such as 
s h a l l seem necessary and proper to provide 
f o r the s a f e t y , preserve the h e a l t h , pro
mote the p r o s p e r i t y , improve the morals, 
or d e r , comfort, and convenience of such 



Hon. Chet B. Akers - 2 - J u l y 3, 1958 

corporations and the Inhabitants thereof, 
and to enforce obedience to such ordinances 
by f i n e not exceeding one hundred d o l l a r s , 
or by imprisonment not exceeding t h i r t y 
days." 
The d i s p o s i t i o n of the proceeds of such f i n e s Is not 

p r e s c r i b e d by the foregoing s e c t i o n . However, municipal cor
p o r a t i o n s are not without power to make d i s p o s i t i o n thereof. 
A u t h o r i t y to make d i s p o s i t i o n thereof Is contained In Section 
kQk.kt Code 1958, which provides as f o l l o w s : 

" A l l o c a t t o n of revenue. Municipal corpor-
atIons s h a l 1 , at the f I r s t meeting of the 
c o u n c i l a f t e r January 1, a l l o c a t e by r e s o l u 
t i o n the estimated revenue from a l l l e v i e s 
to the purposes authorized by law and s h a l l 
a l l o c a t e s u f f i c i e n t revenue to the debt ser
v i c e fund to pay a l l bonds and I n t e r e s t there
on as they become due. Said a l l o c a t i o n s 
s h a l l a l s o include r e c e i p t s from sources 
other than t a x a t i o n , estimated unincumbered 
balances from the previous year, and any 
contemplated t r a n s f e r s of funds. The books 
of the c o r p o r a t i o n s h a l l r e f l e c t at a l l times, 

"1. The nature and amount of each sum r e 
ceived and expended in each f u n c t i o n a l fund. 
"2. The t o t a l amount appropriated in each 
f u n c t i o n a l fund. 
"3. The t o t a l amount appropriated In each of 
the d i v i s i o n s or accounts w i t h i n each func
t i o n a l fund as set f o r t h jn s e c t i o n s kQk.S 
through kOk.12. 

"k. The unexpended balance remaining In each 
f u n c t i o n a l fund and in each d i v i s i o n or account 
w i t h i n such f u n c t i o n a l fund. 
"5. A l l f i n a n c i a l records of the c o r p o r a t i o n 
s h a l l be a p u b l i c record and open to p u b l i c 
Inspection during business hours." 
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Note that the foregoing s e c t i o n provides, "Said a l l o c a 
t i o n s s h a l l a l s o include r e c e i p t s from sources other than taxa
t i o n , " and doubtless such proceeds of f i n e s would be deemed 
r e c e i p t s from sources other than t a x a t i o n and subject to a l l o 
c a t i o n under the p r o v i s i o n s of the foregoing designated s e c t i o n . 
The fund to which the a l l o c a t i o n should be made would be a matter 
w i t h i n the d i s c r e t i o n of the c i t y c o u n c i l . However, insofar 
as the fund under c o n s i d e r a t i o n Is concerned, It would seem 
that i t p r o p e r l y should be a l l o c a t e d to the c i t y general fund. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 
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«S€«cJ6fc REORGANIZATION: When a d i s t r i c t Is absorbed In i t s e n t i r e l y 
In a new d i s t r i c t the new d i s t r i c t assumes a l l o f the ]labilities? of 
the d i s t r i c t so absorbed. t J j L p a ^ > ^ 1 ( m 

I/*/?? ) # s i - 7- i 

J u l y 2, 1958 

Henry J . TePaske 
Sioux County Attorney 
Orange C i t y , Iowa 
Oear S i r * 

R eceipt Is acknowledged o f your l e t t e r o f June 27 In 
which you Inquire whether a tax f o r bonded Indebtedness e x i s t i n g 
i n c e r t a i n school d i s t r i c t s which were merged In t h e i r e n t i r e t y 
i n a new community school d i s t r i c t may continue t o be l e v i e d on*-*-
on the t e r r i t o r y o f the new d i s t r i c t which formerly c o m p r i s e 
former d i s t r i c t s i n which such bonds were voted. Your letty 
i n d i c a t e s p r o v i s i o n f o r such r e s t r i c t i o n on levy was made f 
pet 11Ion whereby the new d i s t r i c t was proposed to the counf 
board or education under s e c t i o n 275.12. 

i am o f the o p i n i o n such r e s t r i c t i o n cannot be made 
and that the e n t i r e new d i s t r i c t i s subject t o the bond tax. 
The reasons f o r my conc l u s i o n are as f o l l o w s ; 

1. The items which may be included i n a r e o r g a n i z a t i o n 
p e t i t i o n are ex p r e s s l y set f o r t h In s e c t i o n 275.12 o f the code 
and do not include a l t e r a t i o n i n county plans except as respects 
boundaries. No p r o v i s i o n i s made f o r f i n a n c i a l adjustments In 
s e c t i o n 275.12. Therefore, the r u l e expresslo unius e s t e x c i u s i o 
a l t e r } u s appears a p p l i c a b l e . 

2. P r o v i s i o n f o r adjustment of a s s e t s and l i a b i l i t i e s 
i s made in s e c t i o n 275*28 o f the code i n the f o l l o w i n g terms: 

"P l a n o f d i v i s i o n o f as s e t s and l i a b i l i t i e s . A plan 
o f r e o r g a n i z a t i o n In a d d i t i o n to s e t t i n g up the t e r 
r i t o r y to comprise the reorganized d i s t r i c t s may provide 
f o r a d i v i s i o n o f a s s e t s and l i a b i l i t i e s o f the o l d d l s -
t r l c r s between reorganized d i s t r i c t s . I f no p r o v i s i o n 
Is made In the plan f o r d i v i s i o n o f a s s e t s and l i a 
b i l i t i e s , such d i v i s i o n s h a l l be made under the p r o v i 
s i o n s o f s e c t i o n s 275.29 to 275.31* i n c l u s i v e , hereof." 



Henry J . TePaske 2- J u l y 2, lgSo 

However, under the f a c t s set f o r t h In your l e t t e r , the pro
posed levy r e s t r i c t i o n was made in the p e t i t i o n f i l e d under 
s e c t i o n 2/5.12 and not i n the plan made under s e c t i o n s 275.1 
to 275.9. 

3. S e c t i o n 275.28 provides f o r a ' " d i v i s i o n of the a s s e t s 
and l i a b i l i t i e s o f the o l d d i s t r i c t s between reorganized d i s t r i c t s . " 
Under the f a c t s of your l e t t e r you have but one reorganized d i s 
t r i c t and i t absorbed the o l d d i s t r i c t s i n the i r e n t i r e t y * There 
do not e x i s t the two or mora e n t i t i e s necessary f o r a d i v i s i o n 
"between" uader the s t a t u t e . The s t a t u t e does not provide f o r 
d i v i s i o n of l i a b i l i t i e s between a reorganized d i s t r i c t and part 
o f i t s e l f . 

k. Sections 275.29 to 279.31 a l s o provide f o r a method 
o f d i v i d i n g a s s e t s and 1iaoi U t i e s a f t e r r e o r g a n i z a t i o n but they 
have no a p p l i c a t i o n to the f a c t s o f your l e t t e r f o r the reason 
t h a t they were not f o l l o w e d . Further, I t appears they are not 
a v a i l a b l e f o r the reason that the o l d d i s t r i c t s i n question were 
absorbed i n t h e i r e n t i r e t y and again p r o v i s i o n i s made f o r d i s 
t r i b u t i o n "among the new school c o r p o r a t i o n s . " 

The matter o f d i s t r i b u t i o n o f a s s e t s and l i a b i l i t i e s 
i s not a new problem i n the school law. Sections 275.29 to 275*31 
o f the present code have appeared f c r a c o n s i d e r a b l e number of 
years i n p r i o r codes i n connection with the v a r i o u s methods o f 
d i s t r i c t boundary change that have been t r i e d and discarded by 
the L e g i s l a t u r e over trie years, i t Is my impression that the 
d e c i s i o n i n Peterson v. Swan 231 Iowa 7^5, Z N.W, 2d 70, at page 
750, answers your question by quoting from 37 American J u r 
isprudence 656, §40, as f o l l o w s ! 

. .When two or more m u n i c i p a l i t i e s are combined 
the r e s u l t i n g municipal c o r p o r a t i o n includes the per
sons and places o f the several m u n i c i p a l i t i e s ; i t has 
the same property and owes the same debts which they 
a l l had and owed, and the I d e n t i t y of the component e l 
ements i s l o s t and absorbed In the new c r e a t i o n . . 

Very t r u l y yours, 

LCA/ed 
LEONARD C. ABELS 
A s s i s t a n t Attorney General 



Mr. H. K. Roggensack 
Clayton County Attorney 
Elkader, Iowa 
A t t e n t i o n : Mr. F. E. Sharp, A s s i s t a n t 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 24th 
Inst. In which you submitted the f o l l o w i n g : 

•'Can a County Recorder c e r t i f y that a copy 
of the discharge or separation record DD-214 
Is a true copy of the o r i g i n a l If the o r i g i n a l 
1s not recorded in the Recorder^T o f f i c e ? Or, 
are C l e r k s , N o t a r i e s and J u s t i c e s of the Peace 
the only ones who can do t h i s . The seal that 
Is used by County Recorders Is not a legal 
s e a l . 

"The above question has a r i s e n In connection 
w i t h making c e r t i f i c a t i o n s of copies of 0D-214s 
f o r the Korean Bonus." 
In r e p l y thereto I would advise you that the County 

Recorder can on l y c e r t i f y copies of discharges or separation 
of record in h i s o f f i c e . However, C l e r k s , Notaries and J u s t i c e s 
of the Peace can c e r t i f y from o r i g i n a l s recorded or not. 

Very t r u l y yours, 

OStMKB 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



SCHOOLS; Reorganization 
U n t i l a new school d i s t r i c t a c t u a l l y becomes e f f e c t i v e 

under the p r o v i s i o n s o f code s e c t i o n 275.24, the t e r r i t o r y pro
posed f o r i n c l u s i o n t h e r e i n remains taxable In the o l d d i s t r i c t s . 
There cannot be an e f f e c t i v e and present attachment of t e r r i t o r y 
to a purely s p e c u l a t i v e e n t i t y which may or may not e x i s t at , \ 
some f u t u r e time. £ (fa* d*eX 7/3//5Z; 

J u l y 31, 1958 

Mr. James Van Ginkel 
A t l a n t i c S t a t e Sank 81dg. 
A t l a n t i c , tov/a 
Dear S i r : 

Receipt Is acknowledged of your l a t t e r o f J u l y 29 
as f o l l o w s : 

"Harold DeKay, the r e g u l a r l y e l e c t e d County Attorney 
o f Cass County i s away on v a c a t i o n f o r the next three 
weeks and i n h i s absence i am a c t i n g as a s s i s t a n t County 
Attorney. 
"1 have a school problem which i would l i k e to present 
to you and a l s o present my answer t o the problem. I f 
my answer does not agree w i t h your o p i n i o n please ad
v i s e . 
"The enclosed map shows several school d i s t r i c t s which 
are l a b e l e d as such. The area in question i s that 
shaded i n red which has the b l a c k question mark i n I t . 
That area c o n t a i n i n g the question mark i s now Included 
In a proposed Lewis Community School D i s t r i c t which 
proposal has been dismissed by the l o c a l board of ed
u c a t i o n and the State Board and the proposal i s now In 
D i s t r i c t Court here i n Cass County, lowa. 

"Our problem Is where should that area which c o n t a i n s 
the question mark be assigned f o r tax purposes? 
"Mr. Ralph Marrow, Cass County Superintendent o f Schools 
i s concerned because the code provides that any area 
l e f t over i n the school r e o r g a n i z a t i o n s which i s l e s s 
than 4 government s e c t i o n s must be assigned to some d i s 
t r i c t by the County Superintendent. As you can see the 
area i n question Is a p a r t o f Cass Township Rural Inde
pendent but has been separated i n t o p a r t s by the G r i s -
wold Community School D i s t r i c t and the proposed Lewis 
School D i s t r i c t . Since the questioned area i s not con
tiguous w i t h the Cass Township Rural Independent DIs-



Mr. Jamas Van GInkel 2 J u l y 31. 1958 

t r l e t o f which I t i s s t i l l a p a r t the Superintendent 
f e e l s that i t should be assigned to e i t h e r the G r i s -
wold Community School or the Lewis Proposed D i s t r i c t . 
"My answer i s that the questioned area should remain 
a p a r t of Cass Township Rural Independent f o r t a x i n g 
purposes even though I t i s not contiguous so long as 
the area i s Included i n the proposed Lewis Community 
School D i s t r i c t which i s i n 1 1 t i g a t ion. 1 cannot see 
how i t can be assigned t o any community school d i s t r i c t 
so long as I t i s Included i n a proposed d i s t r i c t which 
i s i n l i t i g a t i o n . 
'1 would a p p r e c i a t e your o p i n i o n as t o whether o r not 
the questioned area o f l e s s than 4 s e c t i o n s should be 
assigned to a school d i s t r i c t o r whether i t should r e 
main a part o f Cass Township Rural Independent f o r the 
purposes o f taxation.'; 

-it it it 

Fran the map enclosed w i t h your l e t t e r I nterpreted i n 
the l i g h t o f the f a c t s s t a t e d i n your l e t t e r I t appears the por
t i o n o f Cass Township Rural Independent School D i s t r i c t i n ques
t i o n w i l l be p h y s i c a l l y i s o l a t e d from the balance o f s a i d d i s t r i c t 
o n l y I f the proposed Lewis Community School D i s t r i c t becomes a 
r e a l i t y as d$stingufshed from a mere proposal. However, your l e t -
t a r i n d i c a t e s t h i s i s f a r from being the case and t h a t , In f a c t * 
the p e t i t i o n has been r e j e c t e d by the county board o f education 
and the S t a t e Board of P u b l i c I n s t r u c t i o n , I f t h i s be the case* 
the question i n the p e t i t i o n cannot be submitted to the e l e c t o r s 
u n l e s s so ordered by the court i n the l i t i g a t i o n now pending. 

However, s e c t i o n 275.24, Code 1958, provides no such 
d i s t r i c t can become e f f e c t i v e u n t i l J u l y 1, a f t e r the e l e c t i o n 
o f i t s new board. 

Obviously, the proposed d i s t r i c t cannot become a r e a l i t y 
u n t i l I t has been approved by the e l e c t o r s and a new board i s 
e l e c t e d . Therefore, u n t i l the t h i n g proposed becomes a r e a l i t y , 
no change can take p l a c e In the tax s t a t u s of t e r r i t o r y merely 
proposed t o be taken. If we c o r r e c t l y understand the f a c t s s t a t e d 
i n your l e t t e r as meaning the complete p h y s i c a l separation o f the 
r u r a l independent d i s t r i c t w i l l not be accomplished u n t i l the 
Lewis D i s t r i c t becomes a r e a l i t y , your con c l u s i o n t h a t the t e r 
r i t o r y In q uestion remains subject t o t a x a t i o n In the r u r a l inde
pendent d i s t r i c t Is a c o r r e c t statement o f the s t a t u s of s a i d 
t e r r i t o r y pending a c t u a l e f f e c t u a t i o n o f the new d i s t r i c t . 
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However, i f your l a t t e r intends to s t a t e that the 
Griswold D i s t r i c t has already p h y s i c a l l y separated the r u r a l 
Independent d i s t r i c t i r r e s p e c t i v e o f whether or not the pro
posed Lewis d i s t r i c t e v e r becomes a r e a l i t y , then the t e r r i 
t o r y i n questJon should be attached to the Griswold D i s t r i c t 
o r a contiguous p r e s e n t l y e x i s t i n g (not proposed) d i s t r i c t 
as provided tn s e c t i o n 2/5.5, Code 1958, 

Very t r u l y yours, 

LCA/ed 
L£0MARO C* ABELS 
A s s i s t a n t Attorney General 



^ J u l y 14, 1958 ^ 4 

Hon. John W. Carl sen 
State Representative 
403 Howes B u i l d i n g 
CIInton, Iowa 
My dear John: 

I have yours of the 9th Inst. In which you submitted 
the f o l l o w i n g : 

"In checking through the laws of the State 
of Iowa I f i n d that no maximum Is set f o r 
the amount A i r p o r t Commissions may levy f o r 
t h e i r o p e r a t i o n . 
" C l i n t o n has an A i r p o r t Commission and they 
annually levy a tax f o r the maintenance of 
the A i r p o r t . Section 330.21 gives them the 
power to levy t h i s tax 'within the l i m i t a 
t i o n s of t h i s Chapter.' What i s the l i m i t a 
t i o n which the A i r p o r t Commission may levy 
f o r the operation of an a i r p o r t ? 
"In checking the law i t would appear in 
the 1950 Code of Iowa that Section 330.16. 
gave a s p e c i f i c l e v y , but the 55th General 
Assembly, Chapter l49, repealed Section 
330.16, and I am unable to see any l i m i t a 
t i o n except on the general powers of the c i t y . 

"Under Section 404 . 10 a l O - r n l l l levy may 
be made f o r municipal e n t e r p r i s e s . Could 
the a i r p o r t under subsection 8 take a l l 10 
m i l l s In view of the f a c t that the Council 
must levy what the A i r p o r t Commission c e r t i 
f i e s as s t a t e d in Section 3 3 0 . 2 1 ? " 

In reference to the foregoing the s i t u a t i o n described 
In your l e t t e r appears to be the f o l l o w i n g . 
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1. The maintenance levy authorized by Sections 330.7 
and 330.16, Code 1950, was repealed by Chapter 149 of the Acts 
of the 55th General Assembly and s u b s t i t u t e d therefor the 
p r o v i s i o n s now e x i s t i n g as Sections 330.7 and 330.16, Code 
1948. This s u b s t i t u t e enactment provides f o r the levy of 
taxes f o r the payment of bonds authorized under those s e c t i o n s . 

2. The only State tax money now a v a i l a b l e f o r a i r p o r t 
maintenance purposes Is that a u t h o r i z e d by Section 404.10(8), 
Code 1958, being designated as the municipal e n t e r p r i s e s fund 
f o r which an annual tax not to exceed ten m i l l s i s a u t h o r i z e d . 
Such money as required under the municipal e n t e r p r i s e s levy 
under the a u t h o r i t y of Section 404.10(8), Code 1950, was In l i e u 
of the taxes provided by Sections 330.7 and 330.16 as they e x i s t e d 
at the time Chapter 404 was enacted by the 54th Genera] Assembly. 

3. There appears to be no money a v a i l a b l e by separate 
levy or otherwise f o r maintenance purposes except such as i s 
provided by the municipal e n t e r p r i s e s fund. The a u t h o r i t y to 
levy taxes i s provided by Section 330.21 as f o l l o w s : 

"Powers - funds. Said commission s h a l l have 
and e x e r c l s e al1 of the powers granted to 
c i t i e s and towns under t h i s chapter except 
powers to s e l l s a i d a i r p o r t or a i r p o r t s . The 
commission s h a l l annually c e r t i f y the amount 
of tax w i t h i n the l i m i t a t i o n s of t h i s chap
t e r to be l e v i e d f o r a i r p o r t purposes, and 
upon such c e r t i f i c a t i o n the c i t y c o u n c i l s h a l l 
Include s a i d amount in i t s budget. 
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" A l l funds derived from t a x a t i o n or other
wise f o r a i r p o r t purposes s h a l l be under the 
f u l l and absolute c o n t r o l of s a i d commission 
f o r the purposes p r e s c r i b e d by law, and s h a l l 
be deposited with the c i t y t r e a s u r e r to the 
c r e d i t of the a i r p o r t commission, Including 
the payment of a l l indebtedness a r i s i n g from 
the a c q u i s i t i o n and c o n s t r u c t i o n of a i r p o r t s 
and the maintenance, o p e r a t i o n , and extension 
thereof." 

and i s confined to moneys d e r i v e d from t a x a t i o n f o r the purpose 
of s e r v i c i n g bonds issued under the a u t h o r i t y of Chapter 330. 

4. In view of the f o r e g o i n g , answer to your question 
w i t h respect to the ten m i l l levy made f o r municipal e n t e r p r i s e s 
i s not r e q u i r e d , except to s t a t e that the a v a i l s of the ten 
m i l l levy authorized under Section 404.10 could be a l l o c a t e d 
in such manner as the Council would f i n d d i s c r e e t . The a l l o c a 
t i o n of that fund i s the e x e r c i s e of a u t h o r i t y by the Council 
and not a d i r e c t i o n by the s t a t u t e . 

Very t r u l y y o i r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 
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purchase both a distributor's permit and a distributing agent's permit as those DermltVare 

July 30, 195S 

Thomas J . Keiehor 
Di factor 
Cigarette & Seer Revenue Dept. 
B u i l d i n g 

Dear vv'f. KvJeher: 

Receipt is acknowledged of your recent raquest for an opinion from this office 

^ya/di»5 whether it is necessary fur a person acting both as a distributor and as a 

distributing agent to purchase both the distributor'a permit and the distributing agent's 

permit, as Ihosqj permits are required by Chapter !>i> of the Code of Iowa (1958). 

It is the opinion of this office that it H necessary for a person who acts in the 

dual capacity of distributor and distributing agent to purchase a separate license for each 

funcitor). 
Section 98.1 (12), Coua of Iowa (1958), defines a distributor as follows; 

'Definition of words, terras, and phrases. The following words, 
terras, and phrases, wiwn used in this chapter, shall, for the purpose of 
this chapter, have the meanings respectively ascribed to them. 

t< ***. 

'12. 'Distributor' shall mean and include every person In this 
statu who manufactures or produces cigarettes or who ships, transports, 
or imports into this state or in any manner acquires or possesses cigarettes 
without stamps affixed for the purpose of making a 'first sale' of the same 
within the state. M 

Section 98.1 (15), Code of Iowa (1958), defines a distributing agent In the 

following terms; 
: t i 5 . distributing agent* shaii mean and include every person in this 

stats who act:> as an agent of any manufacturer outside of the state by storing 

l—C r-r <£ 
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cigarettej received in Interstate commerce from such manufacturer subject 
to distribution or delivery to distributors upon orders received by uaid 
manufacturer in interstate commerce and transmitted to such distributing 
agent for fulfillment from such place of storage.*1 

Section 98.13, Code of Iowa (1953), requires every distributor, wholesaler and 

retailer in this state now ongagod or desiring to become engayod in soon sale or use of cigaret&s 

upon vi/hlcb a tax 1$ required to be paid, to obtain a cigarette permit. 

it H significant to note that In this same section is included a provision (98.13 (3)) 

whereby oniy one permit is required of a person who acts in the capacity of both a distributor 

and wholesaler in one place of business, and two permits are required of a person who acts 

a.» both a retailer and wholesaler. 

UQ similar provision is round in faction 98.17, Code of Iowa which requires 

the distributing agent to secure a permit. If the legislature had intended a person acting as 

both distributor and distributing agent to purchase only one permit it would have so indicated 

as was done in Section 98.13. By falling to so state, the implication jairi> arises that it 

intended separate permits to be purchased. 

it should also be noted that ihs stats In issuing pewits to distributors b thereby 

extending to the distributor the privilege of dealing with cigarettes for purposes of making a 

first sale within the State of Iowa. 

The parmtt required of the distributing agent is iisued for a different purpose, that fo 

the privilege of storing undamped cigarettes within this state for distribution or delivery 

in intrastate or Interstate commerce. 

Since the permits are issued to allow persons to engage in certain specified 

ents/p?tacs, and since the two enterprises herein differ in their nature f the mere fact that 
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ovss pmon carries on both functions will not relieve him from the requirement of 

purchasing both permits. 

Very truly yours, 

Richard J. Bfmman 
Special Assistant Attorney General 

'AWR/bjf 
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Mr. Jack W. Frye 
Floyd County Attorney 
Charles C i t y , Iowa 
Dear S i r : 

This wl} 1 acknowledge r e c e i p t of yours of the 17th Inst. 
In which you submitted the f o l l o w i n g : 

"The c i t y of Charles C i t y has operated a 
municipal h o s p i t a l known as Cedar V a l l e y 
H o s p i t a l f o r many years. The h o s p i t a l Is 
debt - f r e e , but i s , according to I t s medi
c a l s t a f f , in need of considerable more 
and N Improved apace and f a c i l i t i e s . The 
h o s p i t a l s t a f f , Charles C i t y C i t y Council 
and Floyd County Board of Supervisors have 
met in conference to explore the p o s s i b i l i 
t i e s of formation of a county p u b l i c hos
p i t a l o r , If p o s s i b l e , a j o i n t ownership 
and o p e r a t i o n . 

"The Floyd County Board of Supervisors 
has d i r e c t e d me to make the f o l l o w i n g In-
qu i r y : 
" 1 . Is I t p o s s i b l e f o r a c i t y and county, 
pursuant t o s e c t i o n 3 6 8 . 1 9 to own, c o n t r o l 
and manage a h o s p i t a l by con t r a c t u a l agree
ment entered into by the county Board of 
Supervisors and the c i t y ' s c o u n c i l . 

"2. i f a county p u b l i c h o s p i t a l i s created 
In accordance with a s t a t u t e , can the county 
upon a u t h o r i z a t i o n by the voters purchase 
f o r a nominal amount or r e c e i v e without con
s i d e r a t i o n an e x i s t i n g h o s p i t a l plant owned 
by a c i t y ? Can the c i t y owning such hospi
t a l p l a n t , i f autho r i z e d by I t s v o t e r s , give 
the hospitaTTplant to i t s county or s e l l 
same f o r other than appraised value. 
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"Because there Is cons i d e r a b l e i n t e r e s t in 
submitting a p r o p o s i t i o n to the voters 
enabling immediate h o s p i t a l expansion, I am 
d i r e c t e d to request as e a r l y a r e p l y as 
p o s s i b l e . With t h i s In mind, I am there
f o r e requesting your Informal o p i n i o n . " 
In r e p l y thereto I would advise you as f o l l o w s . 
1. In answer to your question #1 I am of the opi n i o n 

that no express p r o v i s i o n e x i s t s in the described s e c t i o n 
a u t h o r i z i n g a j o i n t c i t y and county ownership, c o n t r o l and 
management of a h o s p i t a l . It seems s u f f i c i e n t to J u s t i f y t h i s 
c o n c l u s i o n that even i f inference could be drawn of the power 
to own and c o n t r o l such h o s p i t a l , no p r o v i s i o n i s made whatso
ever f o r i t s management and o p e r a t i o n . This omission to provide 
f o r such operation i s s i g n i f i c a n t in view of Chapter 3^8, Code 
1958, a u t h o r i z i n g the c o n s o l i d a t i o n of h o s p i t a l f a c i l i t i e s In 
counties having a population of 135,000 or over in which there 
are c i t i e s having a population of 125,000 or over. The f a c t 
that a p r o v i s i o n f o r such ope r a t i o n i s l i m i t e d to such c i t i e s 
and counties would exclude an intent of i t s a u t h o r i z a t i o n to 
other c i t i e s and co u n t i e s . 

2. In answer to your question #2 as to whether a County 
upon a u t h o r i z a t i o n by the voters can purchase f o r a nominal 
amount or re c e i v e without c o n s i d e r a t i o n an e x i s t i n g h o s p i t a l 
p i ant"owned by the c i t y , I would advise that i t has been the 
h o l d i n g of the Department that under the a u t h o r i t y f o r e r e c t i n g 
a b u i l d i n g , p u b l i c o f f i c i a l s would have a u t h o r i t y to purchase an 
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e x i s t i n g b u i l d i n g . The r u l e would be a p p l i c a b l e to the purchase 
or g i f t of a h o s p i t a l . See o p i n i o n of the Attorney Genera) 

appearing in the Report f o r 1946 at page 185. 

3. in answer to your question #3 as to whether a c i t y 
i f a uthorized by i t s voters can g i v e a h o s p i t a l p l a n t which i t 
owns to the County or s e l l the same f o r other than the appraised 
v a l u e , I r e f e r you to the case of G r l t t o n v. C i t y of Pes Moines, 
247 Iowa 326, 73 N. W. 2d 8 1 3 , where among other things a t r a n s 
a c t i o n between the c i t y and the county of c i t y property was 
discussed in the f o l l o w i n g manner: 

"We t h i n k our d e c i s i o n i s supported by funda
mental p r i n c i p l e s of municipal law as w e l l as 
by textbooks and precedents. Brockman v. 
C i t y of Creston, supra, 79 Iowa 5 8 7 , 5 8 9 - 5 9 0 , 
44 N. W. 822, Is q u i t e in p o i n t . There the 
c i t y erected a b u i l d i n g on l o t s owned by I t 
and attempted to convey the property, worth 
$35 , 0 0 0 , w i t h c e r t a i n r e s t r i c t i o n s , to the 
county f o r a courthouse upon r e l o c a t i o n of the 
county seat at Creston. At the s u i t of a non
r e s i d e n t taxpayer we enjoined the t r a n s a c t i o n 
as beyond the power of the c i t y notwithstand
ing s t a t u t o r y p r o v i s i o n s s i m i l a r to the present 
s e c t i o n 3 6 8 . 3 9 . The o p i n i o n s t a t e s : 
"•A c i t y may s e l l I t s land when I t s I n t e r e s t s 
r e q u i r e that they be s o l d ; but I t possesses 
no a u t h o r i t y to g i v e away, or to convey, 
without c o n s i d e r a t i o n , or f o r a purpose which 
It has not a u t h o r i t y to advance, any of I t s 
property. The c i t y holds I t s property f o r 
the uses and b e n e f i t s of the people. I t I s , 
as i t were, a t r u s t e e f o r I t s c i t i z e n s , and 
must use the property i t holds f o r purposes 
sanctioned by law. There i s no s t a t u t e 
a u t h o r i z i n g a c i t y t o e r e c t b u i l d i n g s f o r the 
county, or to g i v e to It a house and lands, 
to Induce the r e l o c a t i o n of the county-seat. 
It may probably be to the advantage of the 
c i t y and I t s c i t i z e n s to Induce such an a c t . 
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!t may probably r e s u l t to the great advantage 
of the c i t i z e n s that manufactories, s t o r e 
houses, h o t e l s , and the l i k e , be constructed. 
But It i s not w i t h i n the a u t h o r i t y of the c i t y 
to convey I t s property f o r such purposes.'" 
The foregoing language c o n t r o l s the s i t u a t i o n presented. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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Mr. James L. McDonald 
Cherokee County Attorney 
Cherokee, Iowa 
Dear Sir-. 

This wi11 acknowledge r e c e i p t of yours of the 22nd 
Inst, in which you submitted the f o l l o w i n g : 

"I have received an Inquiry from Mayor George 
Rapson of the C i t y of Cherokee, Iowa, concern
ing the p o s s i b i l i t y of ho l d i n g two e l e c t i v e o f 
f i c e s at the same time. Mayor Rapson has been 
nominated as the State Representative from 
Cherokee County, and i t i s apparent that he 
w i l l be e l e c t e d to that o f f i c e in the f a l l . He 
Is at present time the Mayor of the C i t y of 
Cherokee, h i s term e x p i r i n g on January 1, 
I960. He i s i n t e r e s t e d in r e t a i n i n g h i s p o s i 
t i o n as Mayor of Cherokee, and the C i t y i s 
in t e r e s t e d in r e t a i n i n g him in t h i s c a p a c i t y . 

"A conversation with former Representative 
Mooty, who was nominated f o r Lieutenant Gover
nor, revealed that he remained on the C i t y 
Council of hfs home town f o r three years w h i l e 
s e r v i n g in the House of Representatives. The 
law Is c l e a r that a party cannot hold two e l e c 
t i v e s t a t e o f f i c e s at the same time, but I was 
wondering i f there i s a p o s s i b i l i t y that a 
d i s t i n c t i o n could be drawn when one of the 
o f f i c e s Is that of a municipal o f f i c i a l . 

"This b r i n g up three questions: 
"1. If e l e c t e d to the House of Representatives, 
can the Mayor of an Incorporated Iowa town hold 
both the o f f i c e of Sta t e Representative and 
Mayor of the C i t y at the same time? 

S8--7-// 
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"2. If the term expires during the time the 
party Is holding a s t a t e o f f i c e , can he run 
f o r the municipal o f f i c e of Mayor before h i s 
term as State Representative expires? 
"3. If i t i s p o s s i b l e to hold both o f f i c e s , 
does the C i t y Council have a u t h o r i t y to extend 
a leave of absence to the Mayor without pay 
f o r the time he i s re q u i r e d to be in Des Moines 
f o r the session of the l e g i s l a t u r e , at which 
time the Mayor Pro Tern would act in the capa
c i t y of Mayor7" 
In r e p l y thereto I advise as f o l l o w s . 
1. In answer to your question #1 I advise that the 

hol d i n g of the o f f i c e of mayor of an Iowa Incorporated town 
and the o f f i c e of State Representative at the same time i s 
v i o l a t i v e of Section 22, A r t i c l e 15l of the C o n s t i t u t i o n of 
Iowa, and one person may not hold those described o f f i c e s at 
the same time. See opi n i o n of the Attorney General appearing 
In the Report f o r \322 at page 360 and 1910 Report of the 
Attorney Genera] at page 91* 

2. In answer to your question #2 ! would advise that 
a person may be a candidate f o r the o f f i c e of mayor before h i s 
term as State Representative e x p i r e s . However, i f he i s e l e c t e d 
and q u a l i f i e s It would r e s u l t in the vacation of h i s o f f i c e 
as State Representative. State v. Huegle, 135 Iowa 100, 112 
N. W. 234. , 

3. In view of the ho l d i n g above there i s no n e c e s s i t y 
f o r answering your question #3. 

Very t r u l y yours. 

0S:MKB 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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Mr. W. Grant Cunningham 
Secretary, Executive Council 
B u i l d i n g 
Dear Mr. Cunningham: 

In the l e t t e r r e f e r r e d to t h i s o f f i c e the Labor Com 
missioner has, in condensed form, asked t h i s question: 

May the b o i l e r i n s p e c t o r , under Chapter 8 9 , 
and p a r t i c u l a r l y Section 89.7, 1958 Code of 
Iowa, conduct an inspe c t i o n of l i q u i d 
petroleum tanks ( c a p a c i t y 500 to 1000 g a l 
lons) f o r a manufacturer In order that such 
manufacturer might s e l l such tanks as com
p l y i n g w i t h the A. S. M. E. Code? 
Section 8 9 . 2 , I958 Code of Iowa, in part provides: 
"Inspection made - c e r t i f i c a t e . 
" I . It s h a l l be the duty of the s t a t e b o i l e r 
i n s p e c t o r , to inspect or cause to be Inspected 
i n t e r n a l l y and e x t e r n a l l y , at l e a s t once every 
twelve months, In order to determine whether 
a l l such equipment i s in a safe and s a t i s f a c 
t o r y c o n d i t i o n , and pr o p e r l y constructed and 
maintained f o r the purpose f o r which the same 
i s used, a l l steam b o i l e r s , tanks, Jacket 
1<ettles, generators and other appurtenances 
used In t h l s s t a t e f o r generating or t r a n s -
m i t t i n g steam f o r power, or f o r using steam 
under pressure f o r heating or steaming pur
poses, in order to determine whether s a i d 
equipment Is In a safe and s a t i s f a c t o r y con
d i t i o n , and properly constructed and main
ta i n e d f o r the purpose f o r which the same 
is used." 
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The equipment designated above does not s p e c i f y that 
l i q u i d petroleum tanks s h a l l be inspected. As pointed out in 
1942 Attorney General Opinion, page 8 9 , Section 89.2, supra, 
i s c o n t r o l l i n g over Section 89.7 whenever any c o n f l i c t a r i s e s 
between the two p r o v i s i o n s . Those Code p r o v i s i o n s are the 
very ones herein considered. Thus, the word "equipment", as 
used In Section 89.7(6) Is r e f e r a b l e to Section 89.2. As such, 
the b o i l e r inspector has no duty to inspect l i q u i d petroleum 
tanks. 

A d d i t i o n a l l y , the Inspection authorized i s " i n order 
to determine whether s a i d equipment Is In a safe and s a t i s 
f a c t o r y c o n d i t i o n , and properly constructed and maintained 
f o r the purpose f o r which the same i s used". This wording 
i n d i c a t e s i n s p e c t i o n i s based on equipment in use. Equipment 
manufactured f o r s a l e i s not In use. Fur t h e r , such equipment 
might not be "used In t h i s s t a t e " as provided in Section 89.2 
above. 

Moreover, an examination of Chapter 101, 1958 Code of 
Iowa, and r u l e s promulgated thereunder, shows that the State 
F i r e Marshal Is given J u r i s d i c t i o n over the standards of con
s t r u c t i o n with respect to l i q u e f i e d petroleum gas c o n t a i n e r s . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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Dr. A. L. Sundberg, Chjef 
D i v i s i o n of Animal Industry 
Department of A g r i c u l t u r e 
B u i 1 d 1 n g 
Dear S i r : 

Your l e t t e r of June 11, 1958, s t a t e s in part as f o l 
lows : 

"Chapter 167, Code of Iowa. 
"Question No. 1. Is an I n d i v i d u a l who owns 
and operates h i s own truck f o r the purpose 
of t r a n s p o r t i n g on the highways of Iowa 
scraps and parts of dead animals In v i o l a 
t i o n of t h i s chapter? K i n d l y r e f e r to the 
attached l e t t e r , a l s o to s e c t i o n X I, regula
t i o n 22 under A g r i c u l t u r e L i v e s t o c k Diseases 
as i t appears In the 1958 Iowa Departmental 
Rules. 

"Question No. 2. Section 167.15 provides 
that any person h o l d i n g proper l i c e n s e may 
transport the bodies of dead animals that 
have died from d i s e a s e, except those pro
h i b i t e d by the department, but s h a l l not 
remove s a i d carcasses from wagonbed or tank, 
except at the place of f i n a l d i s p o s a l . Does 
t h i s apply o n l y , to the bodies of animals 
that have died from disease or does It apply 
to bodies or parts thereof of any dead animal?" 
Chapter 167, Code of 1954. was amended by Acts of the 

56th General Assembly, Chapter 104. Section 2 thereof amended 
Section 167.3, Code of 195H, to read as f o l l o w s : 

"Any person who s h a l l r e c e i v e from any other 
person the body of any dead animal f o r the 
purpose of o b t a i n i n g the hide, s k i n , or grease 
from such animal, in any way whatsoever, or 
any part thereof, f o r the purpose of t r a n s p o r t 
ing the same upon the highways of t h i s s t a t e , 
s h a l l be deemed to be engaged in the business 
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of d i s p o s i n g of the bodies of dead animals, 
and must be the operator or employee of a 
l i c e n s e d d i s p o s a l p l a n t . " 
House F i l e 188, the explanation therefor s t a t e s : 
"The purpose of the foregoing amendment i s 
to subject those persons engaged in the c o l 
l e c t i o n and d i s p o s a l of bones, butcher scraps 
and other types of i n e d i b l e and unprocessed 
animal wastes to the same r e s t r i c t i o n s and 
r e g u l a t i o n s as those imposed by chapter 167 
of the Code of Iowa, 1954, upon persons en
gaged In the business of c o l l e c t i o n and d i s 
posal of dead animals." 
Section 167.13, Code of 1958, provides t h a t : 
"The department s h a l l make such reasonable 
r u l e s f o r c a r r y i n g on and conducting of such 
business as i t may deem a d v i s a b l e , and a l l 
persons engaging In such business s h a l l comply 
therewith." 
On the b a s i s of the foregoing the f o l l o w i n g c onclusion 

Is reached with respect to your f i r s t question. 
An I n d i v i d u a l who owns and operates h i s own truck f o r 

the purposes set out In the question Is v i o l a t i n g the s t a t u t e 
s i n c e such person "must be the operator or employee of a 
l i c e n s e d d i s p o s a l p l a n t " . 

In response to your second Inquiry Section 167.15, 
Code of 1958, provides that: 

"Any person h o l d i n g a l i c e n s e under the p r o v i 
sions of t h i s chapter may haul and transport 
the carcasses of animals that have die d from 
disease, except those p r o h i b i t e d by the depart
ment, in a covered wagon bed or tank which Is 
w a t e r t i g h t , and Is so constructed that no d r i p 
pings or seepings from such carcasses can escape 
from such wagon bed or tank, and s a i d carcasses 
s h a l l not be moved from s a i d wagon bed or tank 
except at the place of f i n a l d i s p o s a l . The de
partment may p r e s c r i b e a d d i t i o n a l requirements 
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governing the c o n s t r u c t i o n of such v e h i c l e s 
and such t r a n s p o r t a t i o n not Inconsistent with 
the above." 
In an o p i n i o n of t h i s o f f i c e appearing In the Report 

of the Attorney General, 1938, at page 147, 148, the f o l l o w i n g 
appears: 

"The l i c e n s e provided f o r in Chapter 131 
(now Chapter 167, Code of 1958) Is a l i c e n s e 
to engage in the business of d i s p o s i n g of bodies 
<pf dead animals, which business Is defined (by 
the Code * * *. Section 2758, Code 1935* (now 
167.15, Code 1958) a d d i t i o n a l l y provides that 
any person holding such l i c e n s e may haul and 
t r a n s p o r t the carcasses of animals that have 
died from disease. It Is c l e a r uhder these 
s e c t i o n s that the l i c e n s e i s to conduct such 
business and not to haul or t r a n s p o r t carcasses 
of dead animals, the p r i v i l e g e or r i g h t to do 
the l a t t e r being d e r i v a t i v e only from the 
l i c e n s e to conduct the business." 
In view of the above op i n i o n It becomes apparent that 

the acts s p e c i f i e d under Section 167.3, Code of 1958, c o n s t i t u t e 
" d i s p o s i n g 1 and r e q u i r e a l i c e n s e as provided, and, by v i r t u e of 
the l i c e n s e , the business may, i f It so d e s i r e s , t r a n s p o r t the 
carcasses of diseased animals. If such t r a n s p o r t a t i o n Is pur
sued the carcasses of the diseased animals s h a l l not be removed 
from the s p e c i f i e d wagon bed or tank u n t i l a r r i v a l at the f i n a l 
p o i n t of d i s p o s a l . 

The same type of truck must be used to t r a n s p o r t non-
diseased animal carcasses as evidenced by Section X, Regula
t i o n 22, Department of A g r i c u l t u r e , Departmental Rules 1958. 
However, It Is our f u r t h e r o p i n i o n that Chapter 176 contemplates 
that a non-diseased anIma1 carcass or parts thereof could be 
t r a n s f e r r e d at a r e l o a d i n g p o i n t . 

Therefore, in answer to the i n q u i r y , the r e s t r i c t i o n 
as to t r a n s f e r a p p l i e s only to diseased animal carcasses or parts 
thereof. 

Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHF:MKB 
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Code s e c t i o n 278.1 (2) operates Independently from the 

p r o v i s i o n s of code s e c t i o n 297.23. School boards have no power 
to h i r e or pay commissions to real e s t a t e agents. ( Qj-U* U SIA^I 

J u l y lkt 1958 

Hon. David 0. Shaff 
305 Weston Bldg. 
CI Inton, Iowa 
Dear Senator Shaff: 

Receipt i s acknowledged of your l e t t e r of J u l y 15 as 
f o l l o w s : 

"Confirming our phone conversation of J u l y \k, 1958, 
I should l i k e to request an o p i n i o n o f your o f f i c e 
r e l a t i v e to the proper procedure to be followed by 
the Board of D i r e c t o r s of the Independent School D i s 
t r i c t of C l i n t o n in connection w i t h the s a l e of c e r 
t a i n r e a l e s t a t e owned by the School D i s t r i c t . Sale 
o f the r e a l e s t a t e , which l i e s e n t i r e l y w i t h i n the 
C i t y of C l i n t o n , Iowa, was authorized by the v o t e r s 
at a r e g u l a r e l e c t i o n , pursuant to the p r o v i s i o n s 
o f Code Section 273.1, subsection 2. 
"Inasmuch as s a t i s f a c t o r y b i d s have not been r e 
c e i v e d , the Board of D i r e c t o r s should l i k e to be 
advised by your Department as f o l l o w s : 
"1. Is i t necessary under Iowa law that property 
as a f o r e s a i d , the s a l e of which has been authorised 
by the v o t e r s pursuant to Code Section 278.1, be ad
v e r t i s e d In the manner set f o r t h i n Cod© Section 
297.23. 
"2. In the event that i t J,s your o p i n i o n that adver
tisement as contemplated by Code Section 297.23 or 
other advertisement i s r e q u i r e d , then and in such 
event, i n the. event that e i t h e r no b i d s are received 
or b i d s are received which are deemed inadequate by 
the Board, i s i t necessary that the Board continue 
to r e a d v e r t i s e u n t i l such time as s a t i s f a c t o r y b i d s 
are r e c e i v e d . 
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"3* In the event that the procedures contemplated 
by Code Section 297 are fn no way a p p l i c a b l e , and 
provided that the Board i s autho r i z e d pursuant t o 
vote a u t h o r i z a t i o n under 278.1, subsection 2, to 
s e l l s a i d property without a p p r a i s a l or a d v e r t i s e 
ment f o r b i d s , i s the Board auth o r i z e d to employ 
a r e a l t o r in conjunction w i t h such salau 
"We have reached the t e n t a t i v e conclusion that the 
C l i n t o n School D i s t r i c t i s au t h o r i z e d to proceed 
w i t h the sate without e i t h e r advertisement f o r b i d s 
or a p p r a i s a l , based on our conc l u s i o n that the pro
v i s i o n s o f Chapter 297 o f the Code are independent 
o f the p r o v i s i o n s of Chapter 278. This i n t e r p r e t a 
t i o n would appear to be supported by Code Section 
297. 25, and f o r the reason that the subject matter 
o f Chapter 297 seems to embrace the s a l e of unneces
sary school s i t e s to a d j o i n i n g landowners and the 
s a l e of real e s t a t e in c e r t a i n school d i s t r i c t s w i t h 
out vote o r a u t h o r i z a t i o n , where the amount involved 
i s w i t h i n the s p e c i f i c a t i o n s set f o r t h in Chapter 
297.22. 

" I t w i l l be g r e a t l y appreciated i f you can give us 
an o p i n i o n on t h i s matter, and i f i t appears neces
sary the School D i s t r i c t w i l l reguest remedial l e g i s 
l a t i o n during the next session of the Iowa L e g i s l a t u r e . " 
Section 278.1, Code of Iowa, provides in p e r t i n e n t p a r t 

as f o l lows: 
"The vo t e r s a t the regular school e l e c t i o n s h a l l have 
power to: 

* * * * * 
"2. D i r e c t the s a l e , lease, or other d i s p o s i t i o n of 
any school house or s i t e or other property belonging t o 
the c o r p o r a t i o n , and the a p p l i c a t i o n to be made of the 
proceeds thereof, provided, however, that nothing here
in s h a l l be construed to prevent the s a l e or lease o f 
r e a l or other property by the board of d i r e c t o r s w i t h 
out an e l e c t i o n to the extent authorized in s e c t i o n 
297.22." 

The p r o v i s i o n s of the quoted s e c t i o n have been h e l d t o 
be Independent from the p r o v i s i o n s of chapter 297 r e l a t i n g t o the 
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d i s p o s i t i o n o f school property. See Maxwell v. Custer. 238 Iowa 
1306, 3CW.W. 2d 177 at pages 1314 and 1315 of the o f f i c i a l r e p o r t . 

1. You are, t h e r e f o r e , advised i n answer to your 
f i r s t question that s e c t i o n 297.23 of the Code has no a p p l i c a t i o n 
to the problem you d e s c r i b e . 

2. Answer to your f i r s t question makes answer to your 
second question unnecessary, 

3. in answer to your t h i r d question you are advised 
that the Board i s authorized under s e c t i o n 278.1 (2) to s e l l 
the property In whatever manner, short of f r a u d u l e n t o r i l l e g a l 
methods, i t sees f i t unless the terms of the a u t h o r i z a t i o n 
voted by the e l e c t o r s s p e c i f y otherwise, in answer to the se
cond p a r t of your question you are advised that school boards 
are without s t a t u t o r y a u t h o r i t y to h i r e o r pay commissions to 
r e a l e s t a t e agents. 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA/ed 



SCHOOLS: .TRANSPORTATION CLAIMS --
Where p a r e n t r e s i d i n g beyond s t a t u t o r y w a l k i n g d i s t a n c e from 

school v o l u n t a r i l y t r a n s p o r t e d h i s c h i l d r e n to and from school f o r 
a number of y e a r s w i t h o u t b e i n g " r e q u i r e d " so t o do by the board 
and w i t h o u t making c l a i m upon the board, h i s subsequent d i s c o v e r y 
t h a t he and the board were m u t u a l l y m i s t a k e n as t o the a p p l i c a b l e 
law does not e n t i t l e him to 'recover f o r such p a s t s e r v i c e s i n t e n d e d 
as g r a t u i t o u s when un d e r t a k e n . \{JU<M> it £tfM'Q'-'tsi w ^ « ^ < ^ M ^ ' » 

J u l y 29, 1958 d lli*rl^0 *56-7'1 

Mr. W i l l i a m S. Sturges 
Plymouth County Attorney 
2*4 Plymouth S t r e e t S, W. 
Le Mars, Iowa 

Dear S i n 
Receipt Is acknowledged of your l e t t e r o f J u l y 24 

as f o l l o w s : 
"For a p e r i o d o f 12 years John Doe*s c h i l d r e n attended 
X School D i s t r i c t , a r u r a l township school d i s t r i c t . 
During t h i s 12 year period these c h i l d r e n l i v e d more 
than 2 m i l e s from the school and were a t a l l times 
r e s i d e n t s of the d i s t r i c t . X School D i s t r i c t does not 
operate a High School. Through o v e r s i g h t on the p a r t 
o f both the school board and John Ooe, no t r a n s p o r t a 
t i o n costs were ever p a i d to John Doe during the e n t i r e 
12 year p e r i o d , which commenced w i t h the 1946-47 school 
year. John Doe drove h i s c h i l d r e n t o and from school 
during the e n t i r e p e r i o d in h i s own automobile* 

" 1 . For the school years 1946-47 through 1948-49, the 
X School D i s t r i c t was required to pay the c o s t s of t r a n s 
p o r t i n g elementary p u p i l s I f s a i d p u p i l s l i v e d 2£ m i l e s 
or more from the school in t h e i r d i s t r i c t , under Section 
279.19* '46 Code - Is t h i s not c o r r e c t ? 
"2. From the school year 1949*50 to the present* the 
X School Board was required to provide the t r a n s p o r t a t i o n 
o r c o s t s thereof f o r elementary p u p i l s r e s i d i n g more than 
2 m i l e s from the school In t h e i r d i s t r i c t , under Ch. 116, 
Sec. 1, A c t s 1949 (53 GA), now Section 285.1, '58 Code -
Is t h i s not c o r r e c t ? 

"3. For how many years can John Doe c o l l e c t t r a n s p o r t a 
t i o n c o s t s from the X School D i s t r i c t ? 

a. Is t h i s a case of a continuous, open, current 
account under Section 614,5 o f the Codes, or i s each year 
a separate c o n t r a c t or l i a b i l i t y ? (A t u i t i o n account by 
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a school d i s t r i c t a gainst a school township was held 
to come w i t h i n the meaning of t h i s Section in School Tp. 
76 of Muscatine County v. Nicholson. 227 Iowa 290, ZoV 
N.W. 123. 

b. Does Section 614.1(4) or Section 614.1(5) of 
the Codes apply? I f not, what Section i s a p p l i c a b l e ? " 
1. Section 279.19, Coda 1946, provided as f o l l o w s i 
"When c h i l d r e n e n r o l l e d fn an elementary school other 
than in a consolidated d i s t r i c t l i v e two and one-half 
m i l e s or more from the school i n t h e i r d i s t r i c t o r sub-
d i s t r i c t or when the school i n t h e i r d i s t r i c t or sub-
d i s t r i c t has been closed and they are thereby placed 
more than two m i l e s from the school designated f o r , 
t h e i r attendance, the board s h a l l arrange w i t h any per
son o u t s i d e the boerd f o r the t r a n s p o r t a t i o n of such 
c h i l d r e n to and from the school and the cost of such 
t r a n s p o r t a t i o n s h a l l be paid from the general fund, 
but the board may provide t r a n s p o r t a t i o n f o r a l e s s d i s -

( tanca* . ." 

According to the f a c t s hypotheticated in your l e t t e r , 
no arrangements were made by the board at any time the quoted 
s t a t u t e was In f o r c e and the parent v o l u n t a r i l y transported h i s 
c h i l d r e n without requesting that such arrangements be made, i t 
f u r t h e r appears that nine years have elapsed since the repeal o f 
the quoted s t a t u t e and that 12 years have elapsed since the time 
the parent commenced f u r n i s h i n g the t r a n s p o r t a t i o n in q u e s t i o n . 
I f the c l a i m the parent now seeks to advance i s based on the 
theory of some implied c o n t r a c t with the then board, i t o b v i o u s l y 
was not a w r i t t e n c o n t r a c t and hence would be barred by the 
s t a t u t e of l i m i t a t i o n s . If i t be based on some other theory, 
n e v e r t h e l e s s , I t appears the d o c t r i n e of laches would apply. 

2. Section 285.1, Code 1958, provides in p e r t i n e n t 
p a r t as f o l l o w s ; 

", . .In any d i s t r i c t where t r a n s p o r t a t i o n by school 
bus i s i m p r a c t i c a b l e or where school bus s e r v i c e i s 
not a v a i l a b l e , the board may r e q u i r e the parents or 
guardian to t r a n s p o r t t h e i r c h i l d r e n to tne school 
designated f o r attendance. The parent or guardian 
s h a l l be reimbursed f o r such t r a n s p o r t a t i o n s e r v i c e 

. f o r elementary p u p i l s by the board of r e s i d e n t d i s t r i c t 
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f o r the d i s t a n c e one way from the p u p i l s residence to 
the school designated f o r attendance a t the r a t e of 
twenty-eight cents per m i l e per day i r r e s p e c t i v e of 
number of c h i l d r e n transported . . 
The t r o u b l e with the above p r o v i s i o n as r e l a t e d to the 

f a c t s hypothetlcated in your l e t t e r i s the l a c k o f i n d i c a t i o n 
t h a t the board required tne parent to do anything. I t appears 
the r e s p e c t i v e p a r t i e s proceeded in mutual ignorance and mutual 
b l i s s . The c h i l d r e n were transported to school. The parent 
had no i n t e n t i o n of c o l l e c t i n g payment t h e r e f o r . The board had 
no i n t e n t i o n of making payment t h e r e f o r . Then, much l a t e r , the 
parent discovered that the s e r v i c e he had been v o l u n t a r i l y per
forming without charge was one which he could have been required 
to perform f o r pay. 

According to the casebooks, eq u i t y w i l l sometimes grant 
recovery i n the event of mutual mistake of f a c t . However, i t seems 
u n l i k e l y there was any mistake of f a c t i n the case described. I t 
appears u n l i k e l y t h a t one could d r i v e a f i x e d d i s t a n c e four times 
a day, one hundred-eighty days per year, f o r a p e r i o d o f twelve 
years i n a car equipped w i t h a m i l e a g e - i n d i c a t i n g speedometer 
without coming to the r e a l i z a t i o n t h a t the s a i d f i x e d d i s t a n c e 
exceeded two m i l e s . Therefore, the only mistake involved was 
one of law. Neither the board nor the parent r e a l i z e d that the 
parent could be r e q u i r e d to f u r n i s h t r a n s p o r t a t i o n and be p a i d at 
the s t a t u t o r y r a t e . Mistake g£ law has never been recognized as 
grounds f o r r e l i e f i n e q u i t y . 

3* (a) Subsequent to the Nicholson d e c i s i o n , c i t e d i n 
paragraph a of your t h i r d question, numerous amendments have been 
made i n the s t a t u t e s r e l a t i n g to schools, i n c l u d i n g those f i x i n g 
the f i s c a l year on the b a s i s o f J u l y 1 to June 30 and making 
school d e s i g n a t i o n an annual matter. I f there were a continuous 
open account under s e c t i o n 279.19 of the 1946 Code, the l a s t 
Item i n that p a r t i c u l a r account would have been entered i n 1949 
when the s t a t u t e was repealed and e i t h e r l i m i t a t i o n s has now run 
on t h a t c l a i m . In any event, i t appears there was no mutual 
mistake o f law In the Nicholson case, but r a t h e r a d i s p u t e o f 
t a w . T h i s seems borne out by the f a c t t h a t t u i t i o n claims by 
one d i s t r i c t a g a i n s t another, as In the Nicholson case, i n v o l v e 
annual b i l l i n g and are c a r r i e d on the account books of the c r e d i 
t o r d i s t r i c t at a l l times as an asset of the d i s t r i c t ; In the 
Nicholson case, the Muscatine D i s t r i c t was aware a t a l l times t h a t 
money was owed i t . However, in the hypothlcal case you d e s c r i b e 
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i t appears that n e i t h e r party had any knowledge or in t e n t wittr 
respect to such an account u n t i l d i scovery by the parent of a 
p o t e n t i a l and h i t h e r t o unsuspected w i n d f a l l . Since the case 
you d e s c r i b e appears to be one of mutual mistake of law rather 
than disputed account, 1 am of the o p i n i o n the s i t u a t i o n i s 
s i m i l a r to that considered in the 1932 Report of t h i s o f f i c e , at 
page 73, w i t h the r e s u l t that no b a s i s f o r recovery e x i s t s at 
t h i s time. 

3. (b) In answer to paragraph (b) of your t h i r d 
q u e s t i o n , I am of the o p i n i o n that although the e q u i t a b l e d o c t r i n e 
o f laches and subsections 4 or 5 of s e c t i o n 614.1 might have been 
re s o r t e d to had there been claims or statements of account sub* 
m i t t e d to the board over the p e r i o d of years in question, the 
general e q u i t a b l e r u l e that recovery cannot be based upon a mutual 
jn&l stake of law i s c o n t r o l l i n g in the h y p o t h e t i c a l f a c t s i t u a t i o n 
d e s cribed in your l e t t e r . 

Very t r u l y yours. 

LCA/ed 
LEONARD C. ABELS 
A s s i s t a n t Attorney General 



J u l y 23, 1358 

Board of Control 
L o c a l 
Dear S i r : 

Mr. Robert C. Lappgn, Chairman 
State I n s t i t u t i o n s 

Your l e t t e - of J u l y 16, 1958, addressed to Mr. Hugh V. 
Faulkner, A s s i s t a n t Attorney General, has been given to me f o r 
r e p l y . This i s r e s u l t a n t of a r e o r g a n i z a t i o n In the Department 
of J u s t i c e which t r a n s f e r s the Board of Control of State I n s t i 
t u t i o n s to me as counsel f o r s a i d Board. 

Said l e t t e r i s set out as f o l l o w s : 
" I t Is generally the understanding that a 
person convicted of a f e l o n y loses h i s c i t i z e n 
s h i p , however, In checking Sections 687.2 and 
687.3 of the 1958 Code of Iowa, i t says In p a r t : 
"•A felony Is a publIc offense which may be 
punished with death, or which i s , or in the 
d i s c r e t i o n of the court may be, punished by 
imprisonment in the p e n i t e n t i a r y or men's 
reformatory.' 

"In the case of females, however, Section 
687.3 reads: 
" • P r o s t i t u t i o n and r e s o r t i n g to houses of 111 
fame f o r the purpose of p r o s t i t u t i o n s h a l l 
be deemed f e l o n i e s , and a l s o a l l other p u b l i c 
offenses committed by females i f the o f f e n s e , 
under Section 687.2, c o n s t i t u t e s a f e l o n y 
when committed by a male.' 
"In Section 245.4, however, i t provides as 
f o l l o w s : 
" • A l l females over eighteen years of a^e, and 
married females under eighteen years of age, 

SI' 7 -
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who are convicted In the d i s t r i c t court of 
offenses punishable by imprisonment in excess 
of t h i r t y days, s h a l l , i f imprisonment be 
imposed, be committed to the women's reformatory.' 
"This causes somewhat of a c o n f l i c t as to when 
a woman loses her c i t i z e n s h i p when committed to 
the Women's Reformatory. 
"Therefore, the question that a r i s e s in our 
mind i s - has a female l o s t her r i g h t of 
c i t i z e n s h i p i f she Is committed to the Reforma
t o r y , I r r e s p e c t i v e of the crime that she has 
commltted?" 
In answer to the question submitted you are advised as 

f o l l o w s . 
1. The L e g i s l a t u r e was I t s own lexicographer In de

f i n i n g the word " f e l o n y " . Section 687.2, iS*58 Code of Iowa. 
2. "There a r e various d i s t i n c t i o n s between t h e two 

grades of offenses. * * * one co n v i c t e d of a f e l o n y (only) loses 
p r i v i l e g e s of c i t i z e n s h i p * * *." State of Iowa v. PI P a g l l a , 
247 Iowa 79, 87, 71 N. W. 2d 601. 

3. "A p u b l i c offense w i l l be a fe l o n y or a misdemeanor 
according to the punishment which may be imposed t h e r e f o r . " 
c i t i n g c ases). State of Iowa v. Dl P a g l i a , supra, at p. 88 of 
the o f f i c i a l r e p o r t . 

4. In order f o r a female to lose her p r i v i l e g e s of 
c i t i z e n s h i p she must be convicted of a f e l o n y . A female con
v i c t e d of p r o s t i t u t i o n would lose c i t i z e n s h i p p r i v i l e g e s ; a 
female convicted of r e s o r t i n g to a house or houses of 111 fame 
f o r the purpose of p r o s t i t u t i o n would lose c i t i z e n s h i p p r i v i 
leges, s i n c e In both instances both offenses are by d e f i n i t i o n 
a f e l o n y . Section 687-3, 1958 Code of Iowa. A l s o , If a female 
Is c o n v i c t e d of a p u b l i c o f f e n s e which would c o n s t i t u t e a 
f e l o n y under Section 687.2, I958 Code of Iowa, when committed 
by a male, smd female would lose her c i t i z e n s h i p p r i v i l e g e s , 

5. Section 245.4, 1958 Code of Iowa, Is n o t c d e f I n l t l v e 
of a f e l o n y but Is d i r e c t i v e . Said s e c t i o n merely provides 
that a l l females of the ages described who are conv i c t e d In the 
D i s t r i c t Court of p u b l i c offenses punishable by imprisonment 
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In excess of t h i r t y (30) days s h a l l be committed to the Women's 
Reformatory. 

6. The t e s t I s: Was the female convicted of a felony? 
If such t e s t Is a f f i r m a t i v e l y met, then the female would lose 
her p r i v i l e g e s of c i t i z e n s h i p . 

In view of the foregoing, It Is my opin i o n that a female 
does not lose her r i g h t s of c i t i z e n s h i p If she i s committed to 
the Women's Reformatory f o r an offense which does not c o n s t i t u t e 
a f e l o n y . 

Very t r u l y yours. 

CARL H. PESCH 
A s s i s t a n t Attorney General 

( 

CHPrMKB 
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Mr. Robert B. P i k e , Counsel 
Woodbury County Board of Supervisors 
Court House 
Sioux C i t y , Iowa 
My dear Bobs 

I have yours of the 23rd i n s t . In which you submitted 
the f o l l o w ! n g : 

"As i n d i c a t e d to you over the telephone, the 
Board of Supervisors of Woodbury County, Iowa, 
requests an o p i n i o n from your o f f i c e In r e f e r 
ence to the f o l l o w i n g matter: 
"At a j o i n t meeting on J u l y 21, 1958, a t the 
Court House, Sioux C i t y , Iowa, of the three l o c a l 
o f f i c i a l t a x ing bodies; v i z . C i t y Council of 
Sioux C i t y , Iowa, Board of Education Independent 
D i s t r i c t of Sioux C i t y , Iowa, and the Board of 
Supervisors of Woodbury County., the J o i n t Boards 
adopted the Consolidated Budget f o r 1959 year 
f o r o f f i c e s of C i t y Assessor and Board of Assess
ment and Review, a copy of which consolidated 
budget i s herewith enclosed. 
"On page 5 of s a i d c o n s o l i d a t e d budget there 
appears the f o l l o w i n g : 
"Estimated amount needed In 1959 f o r r e a p p r a i s a l 
of r e a l e s t a t e (This Is based on approximately 
60% completion of $150,000 contract les s 10% 
retalnage,) $80,000.00 
"The examining committee of the l o c a l t a x i n g 
bodies and the C i t y Assessor are now r e c e i v i n g 
proposals from concerns o u t s i d e Sioux C i t y f o r 
t h e i r s e r v i c e s f o r r e a p p r a i s a l of rea l e s t a t e in 
the C i t y of Sioux C i t y f o r tax purposes commenc
ing in the year 1961. 
"I enclose copy of the proposal of The J . M. 
Cleminshaw Co. of Cleveland, Ohio; Said propo
sal of the Cleveland, Ohio concern Is somewhat 
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s i m i l a r to other proposals being considered 
except the t o t a l amount of the proposals v a r i e s 
from a minimum of $138,850.00 to a maximum of 
$180,000.00 with a variance In some of the 
s p e c i f i c a t i o n s of the d i f f e r e n t concerns. 
"The Board of Supervisors of Woodbury County 
now Is p u b l i s h i n g the estimate budget of Wood
bury County f o r the year 1959. Included Is the 
amount of the budget f o r the C i t y Assessor as 
f o l l o w s : 

FUNDS Cash Balance Expenditures f o r Proposed Expend I-
by Funds Year tures Estimated 
Jan. 1, 1958 1956 1957 1959 

Sioux C i t y Assessor 5240. 43,653 45,976 133,555 
Estimated Income Other Amount Necessary to 
than Taxation - 1959 be r a i s e d by Taxation 

Sioux C i t y Assessor 8 9 , 0 3 6 1959 
44,519. 

"As set f o r t h above and in the consolidated 
budget of the C i t y Assessor as adopted by the 
three t a x i n g bodies, only 60 per cent ( l e s s 
10% retalnage) of the approximately $ 1 5 0 , 0 0 0 . 0 0 
contract f o r r e a p p r a i s a l or $80 , 0 0 0 . 0 0 was 
budgeted. 
"The Board of Supervisors of Woodbury County 
d e s i r e s your o p i n i o n as f o l l o w s : 
"Do the three o f f i c i a l t a x ing bodies of the 
C i t y of Sioux C i t y have the power and a u t h o r i t y 
to enter Into a c o n t r a c t with an o u t s i d e con
cern f o r approximately $ 1 5 0 , 0 0 0 . 0 0 f o r s e r v i c e s 
to be rendered In the years 1959 and I960 f o r 
the r e - a p p r a l s a l of r e a l e s t a t e In the C i t y of 
Sioux C i t y , Iowa, f o r tax purposes commencing 
In the year 1961 payable In Installments at the 
end of each month during s a i d years equivalent 
to the value of the performed work, l e s s 10% 
r e t a l n a g e , which s e r v i c e s and payments w i l l ex
tend through the years 1959 and i 9 6 0 . 
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" I f , In your o p i n i o n , the s a i d t a x i n g bodies 
have the power and a u t h o r i t y to enter Into a 
con t r a c t w i t h an ou t s i d e concern f o r approxi
mately $150,000.00 f o r s e r v i c e s f o r the r e 
ap p r a i s a l of r e a l e s t a t e in the C i t y of Sioux 
C i t y f o r tax purposes f o r the year 1961 to be 
paid in Installments, was the budget proposed 
and published f o r the year 1959 f o r the C i t y 
Assessor on the basis of 60% of the proposed 
expenditure of $150,000.00 l e s s 10% retalnage 
a proper statement f o r the budget purposes? 

" I f , i n your o p i n i o n , the proposed and pub
l i s h e d budget f o r the year 1959 in reference 
to the expenditure by the C i t y Assessor should 
have included the proposed expenditure of 
$150,000.00 f o r the r e a p p r a i s a l of real e s t a t e , 
would you recommend the p u b l i c a t i o n of a sup
plemental estimate budget to Include the pro
posed f u l l expenditure of $ 150 , 000 . 00 ? " 

In answer thereto I advise the confirmation of o r a l 
o p i n i o n #1 that the three t a x i n g bodies, the C i t y , the County; 
and the School D i s t r i c t cannot without l e g i s l a t i v e a u t h o r i t y 
In the e x e r c i s e of governmental powers enter Into a co n t r a c t 
of the character proposed that w i H deprive subsequent such 
bodies from e x e r c i s i n g t h e i r f u l l governmental powers; #2 
that without l e g i s l a t i v e a u t h o r i t y such t a x i n g bodies would have 
no power to pledge the Income from f u t u r e l e v i e s ; and #3, as 
r e l a t e d to the co n s o l i d a t e d budget of the C i t y Assessor such 
budget Is f i x e d and adopted onl y f o r the ensuing year. 

Very t r u l y yours, 

\ 

0S:MKB 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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July 29, 1958 

Mr. Lewis E. Lint, Secretary 
Iowa State Tax Commission 
State Office Building 
Oes Moines, Iowa 

Dear Mr. tint: 

This Is to acknowledge receipt of your request for an opinion 

dated June 11, 1958, In which you ask the following: 
HA question has come to our attention with regard to the 

destruction of some useless county treasurers use tax reports for 
the years 1950, 1951, and 1952. 

"We can find nothing under Chapter 423 (which deals with 
use tax) that allows for the destruction of such useless records. 

"We would like to have an opinion as to whether we have 
the authority to destroy such useless records and If so, what 
length of time they must be kept before destruction." 

The applicable statutes are as follows: 
n422.61(3). Code of Iowa (1958), Powers and duties. 

"3. The commission shall have the power to destroy any 
and all useless records and all returns, reports, and communications 
of any taxpayer filed with or kept by the commission alter such 
returns, records, reports, or communications shall have been In the 
custody of the commission for a period of not less than five years, 
provided, however, after the accounts of any person shall have been 
examined by the commission and the amount of tax and penalty due 

. shall have been finally determined, then the commission may, In Its 
discretion, order the destruction of any records previously filed by 
such taxpayer, notwithstanding the fact that such records shall have 
been in the custody of the commission for a period less than five 
years. Such records and documents shall be destroyed In such 
manner as shall be prescribed by the commission." 
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"423.23, Code of Iowa (1958), Statutes applicable. 

"The commission is hereby charged with the enforcement of the 
provisions of this chapter, and the commission and its employees shall 
administer this chapter and the taxes imposed by this chapter in the 
same manner and subject to ail of the provisions of, and all of the 
powers, duties, authority, and restrictions contained In section 422.30 
and sections 422.60 to 422.68, inclusive, or any amendments which 
may hereafter be made thereto, all of which sections are by this reference 
incorporated herein." 

Since the provisions of 423.23, above quoted, grant to the Tax 

Commission the same powers with respect to administration of the use tax 

as are granted with respect to the administration of the income, corporation and 

sales tax as such powers relate to the destruction of records, your questions are 

answered as follows: 

1. The Tax Commission has the power to destroy useless use tax 

records. 

2. Such records must be in the custody of the Tax Commission for at 

least five years before they may be destroyed. 

Very truly yours, 

Richard J. Brinkman, 
Special Assistant Attorney General 

RJB:fs 
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Board of Control of State I n s t i t u t i o n s 
L o c a l 
A t t e n t i o n : Ray Puree!), Warden 

The Men's Reformatory 
Anemosa, Iowa 

Gen 11emen j 
Receipt Is acknowledged of Warden P u r c e l l ' s l e t t e r 

set out as f o l l o w s : 
"Enclosed please f i n d copies of Request f o r 
Order and Court Order under which the above 
subject has been Incarcerated in t h i s I n s t i 
t u t i o n f o r safekeeping s i n c e January 17, 1958. 
"Assuming subject w i l l remain her© u n t i l 
e x p i r a t i o n of sentence, 1 r e s p e c t f u l l y r e 
quest an Attorney General's o p i n i o n on the 
f o l l o w i n g questions. 
" I . Do s e c t i o n s 246.39 and 246.43 apply in 
t h i s case or are we required to r e t a i n custody 
of subject u n t i l October 5, 1958? 
"2. Does s e c t i o n 246.44 apply or must we 
discharge subject without f u r n i s h i n g t r a n s 
p o r t a t i o n , c l o t h i n g or discharge money? 
"I would appreciate an o p i n i o n on these two 
questions a t your e a r l i e s t convenience." 
You are advised as f o l l o w s : 
1. The a p p l i c a b l e s t a t u t e s are set out as f o l l o w s : 
"246.39 Reduction of sentence. Each p r i s o n e r 
who s h a l l have no I n f r a c t i o n of the r u l e s of 
d i s c i p l i n e of the p e n i t e n t i a r y or the men's 
or women's reformatory or laws of the s t a t e , 
recorded against him, and who performs in a 
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f a i t h f u l manner the d u t i e s assigned to him, 
s h a l l be e n t i t l e d to a reduction of sentence 
as f o l l o w s , and If the sentence be f o r l e s s than 
a year, then the pro r a t a part thereof: 
"1. On the f i r s t year, one month. 
"2. On the second year, two months. 
"3. On the t h i r d year, three months. 
"4. On the f o u r t h year, f o u r months. 
"5. On the f i f t h year, f i v e months. 
"6. On each year subsequent to the f i f t h 
year, s i x months." 
"246.43 Special r e d u c t i o n . Any pr i s o n e r In 
e i t h e r of s a i d i n s t i t u t i o n s who may be em
ployed In any s e r v i c e o u t s i d e the w a l l s of the 
i n s t i t u t i o n , or who may be l i s t e d as a t r u s t y , 
may, with the approval of the board of con
t r o l , be granted a s p e c i a l reduction of sen
tence, In a d d i t i o n to the reduction h e r e t o f o r e 
a u t h o r i z e d , at the r a t e of ten days f o r each 
month so served." 

"246,44 Discharge - t r a n s p o r t a t i o n , c l o t h i n g , 
and money" When a pri s o n e r i s discharged the 
warden shal1 f u r n i s h him, at the expense of 
the s t a t e , w i t h a r a i l r o a d t i c k e t to the p o i n t 
in the s t a t e nearest h i s home or to any point 
of a l i k e d i s t a n c e without the s t a t e , a s u i t 
of common c l o t h i n g , and not more than twenty-
f i v e d o l l a r s , an account of which s h a l l be 
kept by the warden." 
2. The defendant in t h i s case was sentenced to the 

county j a i l of Poweshiek county f o r a period commencing Octo
ber 5, 1957, and term i n a t i n g on October 5, 1958, 

3. By order of the D i s t r i c t Court the defendant was 
t r a n s f e r r e d to the M&n*s Reformatory f o r commitment at s a i d 
I n s t i t u t i o n f o r safekeeping, s a i d order being e f f e c t i v e on 
the 17th day of January, 1958. 

4. Although subject to c o n t r o l by the i n s t i t u t i o n , i t 
would not seem that b e n e f i t s of reduction of sentence and tr a n s 
p o r t a t i o n , c l o t h i n g and money upon discharge would be due the 
defendant. These b e n e f i t s would not be forthcoming had the 
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defendant served h i s sentence to completion In the county j a i l . 
5. Defendant was t r a n s f e r r e d to the Men's Reformatory 

f o r a s p e c i a l purpose, that of safekeeping. This was the condi
t i o n of acceptance, and defendant Is not a pris o n e r In the 
sense of the s t a t u t e s In question and t h e i r a p p l i c a b i l i t y . 

In view of the foregoing It Is my opi n i o n that the 
Men's Reformatory Is required to r e t a i n custody of the defendant 
u n t i l October 5# 1958, and upon completion of sentence d i s 
charged without t r a n s p o r t a t i o n being f u r n i s h e d , c l o t h i n g or 
discharge money. 

Very t r u l y yours, 

CARL H, PESCH 
A s s i s t a n t Attorney General 

CHPzMKB 
cc: Warden Puree 11 
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Mr. Charles H. Scholz 
Mahaska County Attorney 
115 North Market S t r e e t 
Oskaloosa, Iowa 
Dear SlrV 

This w i l l acknowledge r e c e i p t of yours of the 29th 
Inst, in which you submitted the f o l l o w i n g s 

"Section 176A.10 of the 1958 Code of Iowa, 
in p r o v i d i n g that the Extension Council of 
each extension d i s t r i c t s h a l l , at a meeting 
held in J u l y of each year, estimate the 
amount o f money required to be r a i s e d by 
t a x a t i o n f o r f i n a n c i n g the county a g r i c u l 
t u r a l extension program authorized by Chap
te r 176A of that Code, d i r e c t s that the 
extension c o u n c i l s h a l l in every respect 
comply with the Local Budget Law contained 
in Chapter 2k of that Code, and Imposes a 
m l l l a g e and d o l l a r l i m i t a t i o n upon the 
amount which the extension c o u n c i l s h a l l 
•estimate or c e r t i f y * In any year. 

"I d e s i r e your o p i n i o n as to whether in the 
adoption of the extension c o u n c i l ' s annual 
budget, the d o l l a r l i m i t a t i o n r e f e r r e d to 
a p p l i e s to the amount of the c o u n c i l ' s pro
posed expenditures f o r the f o l l o w i n g year, 
rather than to the amount necessary to be 
r a i s e d by t a x a t i o n . S p e c i f i c a l l y , Mahaska 
County has a population of 16 ,000 or more, 
but l e s s than 60 , 0 0 0 . The Mahaska County 
Extension Council Is proposing the adoption 
of an annual budget p r o v i d i n g f o r proposed 
expenditures of § 1 8 , 0 0 0 . , which amount i s 
$ 5 0 0 . 0 0 In excess of the $ 1 7 , 5 0 0 . l i m i t a 
t i o n imposed upon Mahaska County by Sec
t i o n 176A .10. However, the extension d l s -
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t r i c t ' s unencumbered balance which i t i s 
estimated w i l l be a v a i l a b l e at the end of 
the current year amounts to $500., so that 
the proposed budget, i f adopted, w i l l pro
v i d e f o r the r a i s i n g of only $17,500. by 
t a x a t i o n . 
"Since the budget hearing i s scheduled f o r 
August 5, 1958, r e c e i p t of your opinion by 
that date w i l l be appreciated." 
In r e p l y thereto I advise as f o l l o w s . The Section to 

which you r e f e r , being 176A.10 of the 1958 Code n e i t h e r express 
l y nor i m p l i e d l y deals w i t h proposed expenditures of A g r i c u l 
t u r a l Extension D i s t r i c t s . On the other hand, i t expressly 
s t a t e s , "The extension council of each extension d i s t r i c t s h a l l 
at a regular or s p e c i a l meeting held in J u l y in each year, e s t l 
mate the amount of money required to be r a i s e d by t a x a t i o n f o r 
f i n a n c i n g the county a g r i c u l t u r a l extension education program 
authorized in t h i s chapter." and subsequent p r o v i s i o n s of the 
Section c o r r e l a t e the d o l l a r f i g u r e s t h e r e i n set f o r t h to the 
m l l l a g e r a t e that w i l l produce the amount of d o l l a r s stated 
t h e r e i n . I t seems c l e a r that t h i s c e r t i f i c a t i o n deals only 
w i t h the tax money to be r a i s e d . As confirmation of t h i s view 
of t h i s s t a t u t e I t i s to be s a i d that a c e r t i f y i n g body deals 
only with t a x a t i o n . Section 24.2(3) defines a c e r t i f y i n g body 
as fo.llows: 

" D e f i n i t i o n of term . As used In t h i s chap
te r and unless otherwise required by the con
t e x t : 
•« * * * 
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"3. The words ' c e r t i f y i n g board* s h a l l mean 
any p u b l i c body which has the power or duty 
to c e r t i f y any tax to be l e v i e d or sum of 
money to be c o l l e c t e d by t a x a t i o n . " 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSiMKB 



The power of the mayor to vote in case of t i e in c o u n c i l s of 
municipal corporations authorized by Sec. 268A,2(6) cannot be 
exe r c i s e d i n s o f a r as a t i e e x i s t s in a vote on ordinances and 
r e s o l u t i o n s of such municipal c o r p o r a t i o n s except as otherwise 
s p e c i f i c a l l y provided by law. 

J u l y 2 1 , 1 9 5 8 

Hon. Chet B. Akers 
Auditor of State 
B u i l d i n g 
A t t e n t i o n ; Mr. C. W. Ward 
Dear S i r : 

We acknowledge r e c e i p t of yours of the 2nd i n s t . in 
which you submitted the f o l l o w i n g : 

"I would appreciate r e c e i v i n g an o f f i c i a l 
o p i n i o n to be used by municipal examiners 
In conducting an a u d i t of municipal ac
counts on the f o l l o w i n g : Section 366.4 
and Section 368A.2 - The c a s t i n g vote of 
a mayor. May the mayor vote on a l l r e s o l u 
t i o n s and ordinances In case of a t i e un
less otherwise s p e c i f i c a l l y s t a t e d by 
s t a t u t e ? " 

In reference thereto we advise as f o l l o w s . P r i o r to 
the r e c o d i f i c a t i o n of the municipal s t a t u t e s by the S l s t General 
Assembly, a d j u d i c a t i o n of the question submltted.existed. At 
that time Section 366.4, Code 1958, appeared as Section 5717 of 
the Code of 1935 and provided the f o l l o w i n g : 

"MajorIty vote. No r e s o l u t i o n or ordinance 
f o r any of the purposes h e r e i n a f t e r set f o r t h , 
except as s p e c i f i c a l l y provided by law, s h a l l 
be adopted without a concurrence of a m a j o r i t y 
of the whole number of members e l e c t e d to the 
c o u n c i l , by c a l l of the yeas and nays which 
s h a l l be recorded: 
H l . To pass or adopt any by-law or ordinance, 
"2. To pass or adopt any r e s o l u t i o n or order 
to enter i n t o a c o n t r a c t . 
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" I * To pass or adept any ordinance or r e s o l u 
t i o n f o r the a p p r o p r i a t i o n or payment of money. 
In c i t i e s a l l money s h a l l be appropriated by 
ordinance, but i n towns I t may be appropriated 
by r e s o l u t i o n , 
"4, To d i r e c t the opening, s t r a i g h t e n i n g , or 
widening of any s t r e e t , avenue, highway, or 
a l l e y , 
"5« To d i r e c t the making of any Improvement 
which w i l l r e q u i r e proceedings to condemn 
p r i v a t e property. 
"6. To d i r e c t the r e p a i r of any s t r e e t Im
provement or sewer, the cost of which i s to be 
assessed upon property or against the owners 
ther e o f . " 
Section 3&8A,2(6), 1958 Code, p r o v i d i n g as f o l l o w s : 
"The mayor. In a l l municipal c o r p o r a t i o n s , 
the mayor s h a l l have the f o l l o w i n g powers and 
perform the f o l l o w i n g d u t i e s except when other
wise provided by laws r e l a t i n g to s p e c i f i c 
forms of municipal government, 
» * * it 

"6* P r e s i d i n g o f f 1cer - vote. He s h a l l be 
the p r e s i d i n g o f f leer of the councl1 with the 
r i g h t to vote o n l y In case of a t i e , " 

was In I t s same terms and e x i s t e n t a t that time as subsection 5 
of Section 5^39, Cod® 1935. The r e l a t i o n s h i p between that sec
t i o n and Section 5717, both ©s here quoted, was considered and 
decided i n the case of Doonan v. C i t y of Winterset, 224 Iowa 
365. There, in addressing i t s e l f to the question as to whether 
the mayor has the r i g h t to vote upon the passage of an o r d i 
nance or r e s o l u t i o n to make a c o n t r a c t , the Court s t a t e d : 
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« * * * What Is the meaning of the language, 
•A concurrence of a m a j o r i t y of the whole 
number of members e l e c t e d to the c o u n c i l 1 ? 
The mayor Is not a member of the c o u n c i l . 
The s e c t i o n provides that 'no r e s o l u t i o n 
or ordinance f o r any of the purposes here
i n a f t e r set f o r t h , except as s p e c i f i c a l l y 
provided by law, s h a l l be adopted without 
a concurrence of a m a j o r i t y of the whole 
number of members e l e c t e d to the c o u n c i l . * 
Only four men were e l e c t e d to that c o u n c i l , 
in one sense of the word. The mayor was 
simply the p r e s i d i n g o f f i c e r } he i s not a 
member of the c o u n c i l . 
"Then the question a r i s e s , Can an ordinance 
be adopted, or can a c o n t r a c t be entered 
i n t o , when the c o u n c i l vote Is two and two, 
and the mayor votes f o r the passage? Is 
there a m a j o r i t y of the whole number of the 
members e l e c t e d to the c o u n c i l ? 
"This has never received any c o n s t r u c t i o n 
In t h i s s t a t e , that we know o f . They 
mayor's power to vote leaves i t somewhat 
u n c e r t a i n . He s h a l l be the p r e s i d i n g 
o f f i c e r of the c o u n c i l , i t does not say 
on what he s h a l l vote. We are confronted 
here by the p r o v i s i o n s of s e c t i o n 5717, 
w i t h the requirement of a •majority of 
the whole number e l e c t e d to the c o u n c i l ' . 
The l e g i s l a t u r e has made i t somewhat In 
doubt as to j u s t what should be s a i d upon 
t h i s s u b j e c t . If he were a member of the 
c o u n c i l there would be no question; he i s 
not a member of the c o u n c i l , however, but 
the p r e s i d i n g o f f i c e r of the c o u n c i l , and 
t h i s i s the record and the s t a t u t e s upon 
which we have to decide t h i s question. 

"A m a j o r i t y of the c o u n c i l can pass a 
r e s o l u t i o n * Can one not a member of the 
c o u n c i l , not e l e c t e d to the c o u n c i l , vote 
on t h i s question then, i f there be a t i e ? 
i s i t reasonable to say that a vote on any 
of the r e s o l u t i o n s or matters coming 
w i t h i n the province of s e c t i o n 5717, can 
be made by the mayor to break a t i e vote? 
Can he do so In face of the language of 
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the s t a t u t e r e q u i r i n g a 'concurrence of a 
m a j o r i t y of the whole number of members 
e l e c t e d to the c o u n c i l ' ? 
" I t w i l l be observed that the wording of 
the s t a t u t e Is made to f i t J u s t such a case 
as t h i s . What Is meant by 'No r e s o l u t i o n 
or ordinance f o r any of the purposes here
i n a f t e r set f o r t h , except as s p e c i f l e a l l y 
provided by law, s h a l l be adopted without 
& concurrence of the m a j o r i t y of the whole 
number of members e l e c t e d to the council,'? 
( I t a l l e s ours*} 
"True, subsection 5 of s e c t i o n of the 
Code says, as t o the mayor, 4He s h a l l be 
the p r e s i d i n g o f f i c e of the c o u n c i l w i t h 
the r i g h t to vote only In case of a t i e . ' 
Is that a s p e c i f i c p r o v i s i o n such as i s 
required to au t h o r i z e him to vote on the 
passage of an ordinance or r e s o l u t i o n 
e n t e r i n g i n t o a c o n t r a c t , when the language 
of the s t a t u t e p r o v i d i n g t h e r e f o r requires 
that i t s h a l l be by the 'concurrence of 
the m a j o r i t y of the number of members 
e l e c t e d to the c o u n c i l ' ? We t h i n k the 
answer to t h i s p r o p o s i t i o n must be 'No', 
and we th e r e f o r e t h i n k the mayor in t h i s 
case had no r i g h t to vote w i t h the two 
members of the c o u n c i l who voted 'Yes', 
and thus enter Into the c o n t r a c t . " 
Thus as to the f a c t s i t u a t i o n there presented, the h o l d 

ing was that the vote of the mayor, not being a member of the 
c o u n c i l , was not a v a i l a b l e to break a t i e vote In a matter con
cerning the e n t e r i n g Into of a c o n t r a c t by the c i t y . Subsequent 
thereto the 54th General Assembly by Chapter 148, Section 2 
thereof, amended Section 366.4 as I t e x i s t e d at the time of the 
d e c i s i o n of the Doonan case as f o l l o w s : 
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"Sec. 2. Section three hundred s l x t y - s l x 
p o i n t four (366.4), Code 1950. Is amended 
by s t r i k i n g from l i n e s two (2) and three 
(3) the f o l l o w i n g words: ' f o r any of the 
purposes h e r e i n a f t e r set f o r t h ' . 
"Further amend s a i d s e c t i o n by s t r i k i n g 
the colon (:) from l i n e seven ( 7 ) , I n s e r t 
ing a period (.) In l i e u thereof, and 
s t r i k i n g the balance of the s e c t i o n . " 

with the r e s u l t that Section 366.4, Code 1958, e x i s t s now as 
f o l l o w s : 

" M a j o r i t y vote. No r e s o l u t i o n or ordinance, 
except as s p e c i f i c a l l y provided by law, s h a l l 
be adopted without a concurrence of a m a j o r i t y 
of the whole number of members e l e c t e d to the 
c o u n c i l , by c a l l of the yeas and nays which 
s h a l l be recorded." 

As I t so e x i s t s the S e c t i o n r e q u i r e s a m a j o r i t y vote 
of the whole number of e l e c t e d members of the c o u n c i l to adopt 
r e s o l u t i o n s o r ordinances except as s p e c i f i c a l l y provided by 
law. This view of the amendment to Section 366.4 he r e t o f o r e 
e x h i b i t e d i s confirmed by the f o l l o w i n g from a s p e c i a l pamphlet 
t r e a t i n g of the municipal code b i l l s of 1951 by Leonard C. 
Abels where on page 31 thereof I t Is s t a t e d : 

" S e c t i o n 2 amends s e c t i o n 366.4 so as to r e 
q u i r e a m a j o r i t y vote of the whole number of 
members of the c o u n c i l f o r a l l r e s o l u t i o n s 
and ordinances of the c o u n c i l . * * *" 

As a r e s u l t of the foregoing s i t u a t i o n we are of the 
opi n i o n Section 368A.2, Code 1958, heretofore quoted, has no 
bearing upon the votes of members of the c i t y c o u n c i l Insofar 
as ordinances and r e s o l u t i o n s are concerned in a l l municipal 
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c o r p o r a t i o n s except those under CounciI-Manager Plan by E l e c t i o n . 
S e c t i o n 363.27. Code 1958. provides: 

" O f f i c e r s e l e c t e d at l a r g e . In a l l municipal 
c o r p o r a t i o n s , except those under the c o u n c i l -
manager plan by popular e l e c t i o n , the mayor 
s h a l l be e l e c t e d by the e n t i r e e l e c t o r a t e . 
Members of the counci1 may be e l e c t e d by 
wards, or by the e n t i r e e l e c t o r a t e , as here
i n a f t e r provided.-t» 

and f,A Handbook f o r Iowa Mayors", a p u b l i c a t i o n of the State Uni
v e r s i t y of iowa, I n s t i t u t e of P u b l i c A f f a i r s , concerned w i t h muni
c i p a l i t i e s under Mayor-Council form of government, of which there 
are more than nine hundred in Iowe, at page 2 9 , s t a t e s : 

"Even though you are i t s p r e s i d i n g o f f i c e r , 
you are not a member of the c o u n c i l and ap
pa r e n t l y have no r i g h t t o vote on matters 
that come before i t . Now i n one s e c t i o n of 
the Code it, says that the mayor has the r i g h t 
to vote in case of a t i e , but more recent 
l e g i s l a t i o n says that a l l ordinances and reso
l u t i o n s must be approved by a m a j o r i t y of a l l 
members e l e c t e d to the c o u n c i l . In view of 
t h i s , and a recent d e c i s i o n of the Iowa Su
preme Court, i t seems tha t there would never 
be an occasion when you could vote on an 
ordinance or r e s o l u t i o n . " 

The mayor possesses no power to break a t i e vote on the adoption 
of any r e s o l u t i o n or ordinance in such municipal c o r p o r a t i o n s . 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of 1 wa 

0S:MK8 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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HEAOMOTE: PROPERTY TAX: GRAIN NANDllftJG TAX: A grain b&idling 
tax cannot properly be assassad for a particular year where the grain in question 
has not been handled during that year. 

Mr. Ballard B. Tipton, Director 
Property Tax Division 
State Tax Commission 
L O C A L 

Dear Mr. Tipton: 

This is to acknowledge receipt of your letter of June 13th in which you 

request a determination as to whether or not the grain handling tax should be 

applied to grain which was handled In a previous year and simply kept in storage 

during the year in question. 

Section 425.35, Code of Iowa (1958), reads in pertinent part as follows* 
M2» Tax Imposed* An annual excise tax Is hereby levied on such 

handling of grain in the amount hereinafter provided. 
n 3 . Statement filing form. Every person engaged in handling 

grain shall, on the first day of January of each year and not later than 
sixty days thereafter, make and file with the assessor a statement of the 
number of bushels of grain handled by him in that district during the year 
immediately preceding, or the part thereof, during which he was engaged 
in handling grain; and on demand the assessor shall have the right to 
inspect all such person's records thereof. 

u4» Assessment. The assessor of each such district, from the 
statement required or from such other information as he may acquire, shall 
ascertain the number of bushels of grain handled by each person handling 
grain in his district during the preceding year, or part thereof, and shall 
assess the amount herein provided to such person under the provisions of 
this section. 

" 5» Computation of tax. The rate imposed by subsection 2 of 
this section shall be applWto" the number of bushels of grain so handled, 
and the computed amount thereof shall constitute the tax to be assessed." 

August 8, 1958 
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(t is specifically provided in subsection 5 of the above-quoted statute 

that the tax shall be applied to the number of bushels so handled. The words 

"so handled" refer back to "the number of bushels of grain handled by him in 

that district during the year immediately preceding" mentioned in subsection 4. 

The tax imposed by this section is an excise tax upon grain handling and is 

not a tax on the grain itself. This being the case, If the grain is not "handled" 

within a particular year, no tax can be assessed under this section for that year. 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 

RJB:fs 



HEAD NOTE: BOARD OF REVIEW; Authority to aid to assessment rolls buildings not 
assessed in real estate year. The County board of review has no authority in subsaquent 
years to add to the assessment rolls buildings which were not assessed at the time of the 
assessment of real estate. 

August 3, 1958 

5aiiard B. Tipton 
Director 
Property Tax Division 
State Tax Commission 
B u i l d i n g 

£ear i#r. Tipton. 

This is to acknowledge the receipt of your letter of May 27, 1953, in which 

you requested our opinion on the following question: 

"Taxpayer A', as of January i , 1937, was the owner of a 
i&Q-acre farm situated in an Iowa county. The year 1957 was a rea» 
estate assessment year, tn some manner the county assessor in assessing 
the property of "A", apparently by oversight failed to place a value on the 
farm buildings. The failure to include in the assessment the value of the 
farm buildings did not come to the attention of the County Assessor until 
early In the year 1958. Whether the oversight came to the attention of 
*A' fn the year 1957 is not known. The County Assessor brought the 
oversight to the attention of his County Board of Review at its regular 
&lay, 1958 session, and said Board regarded that it had authority under 
the provisions of Code Section 442.1 to in the year 1953 add to the 
assessment rolls the farm buildings belonging to 'A* that had been over
looked in the 1957 assessment, and they proceeded to make such 
addition to the assessment rolls, and gave'A' notice of having dene so in 
the course of their May, 1958 session. 'A1 raised objections to the 
County Board of Review adding the farm buildings to the assessment rolls 
in the year 1953, on the grounds that the County Board of Review had 
no authority to do so in a year that was not the regular real estate assess* 
ment year. The question is whether the County Board of Review did have 
authority in an 'interim year* to add the farm buildings to the assessment 
roils and thus tax 'A' on the value of those buildings commencing with the 
1958 taxes payable la 1939, and if said Board of Review did not have 
such authority, then whether there is any authority for either the County 
Assessor, County Auditor or County Treasurer to in an interim year add 
such value of the farm buildings to the assessment rolls or lists for taxation." 

insofar as the authority of the board of review to add the buildings to the assessment roils 

in an interim year the fallowing sections of the 1958 Code of Iowa are controlling. 
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"442.1 County board of review. There is hereby created a 
county board of review which shall constitute the board of review for 
ail assessments made by the county assessor. The board shaii meet 
on the first Monday of May at the office of the county assessor and 
shall sit from day to day until its duties are completed, which shall 
not be later than the first day of June, and shaii adjust assessments 
by raising or towering the assessments of any person, partnership, 
corporation or association as to any of the items of their assessments 
in such manner as to secure the listing of property at taxable value, 
it shall also add to the assessment roils any taxable property not 
Included therein, assessing the same in the name of the owner thereof. 

"442.2 Revaluation and reassessment of real estate, in any 
year after the year in which an assessment has been made of ail the 
real estate in any taxing district, it shall be the duty of the board of 
review to meet at the times provided In section 442.1, and where it 
finds the same has changed in value, to revalue and reassess any part 
or ail of the real estate contained in such taxing district, and in such 
case, it shaii determine the taxable value thereof, and any aggrieved 
taxpayer may petition for a revaluation of his property, but no reduc
tion or increase shaii be made for prior years. If the assessment of 
any such property is raised, or any property is added to the tax list 
by the board, the clerk shaii give notice In the manner provided in 
section 442.4, provided, however, that if the assessment of all 
property In any taxing district is raised the board may instruct the 
clerk to give immediate notice by one publication in one of the official 
newspapers of said county, and such published notice shaii take 
the place of the mailed notice provided for In taction 442.4, but ail 
other provisions of said sections shall apply. The decision of the 
board as to the foregoing matters shall be subject to appeal to the 
district court within the same time and in the same manner as provided 
In section 442.6." 

iection 442.1 authorizes the board of review to add to the assessment rolls any taxable 

property not included therein In the year of assessment, whereas section 442.2 authorizes 

the board, "In any year after the year hi which the assessment has been made of all real 

estate in the taxing district 0 to revalue and reassess, where it finds a change in value. 

Thus the question arises whether the factual situation presented fits under the 

stablory language. 
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An analysis of tha problem indicates that the assessor undervalued the property in 

question, but thsare was no change in value from the time of assessment to the time when the 

board of reviaw added the value of tfra buildings to the assessment rolfs. 

As stated in Simmons Co. vs. Board, 229 Iowa 191, 294 H.W. 286, 

"The obvious purpose of tha legislature in enacting the above 
quoted sectitm (442.2) was for the purpose of permitting a change in 
an assessment, In any year after th$ year in which the assessment has 
been made', but the legislature limited the change to a situation 'where 
it finds the same is changed in value1. 

in accordance with Cede section 7129.1, 1939 Code, a 
taxpayer after the year 1937 may petition for a change in the assessment, 
If, arid only i f , he is able to show that the value has changed since that 
year. It is a condition precedent to any inquiry that it be shown that the 
valuations have changed since the assessment year.' 

Therefore, the board of review has no authority in a nm real estate assessment year 

to add to the assessment roii property which hm been assessed but undervalued at such time 

of assessment. The remaining cjusstion is whether the county assessor, county auditor 

or county treasure? has authority fca add the value of the farm buildings to the assessment roil 

or list. 

The pertinent sections of the 1953, Iowa Code are as follows. 

"441.25 Corrected assessments. At any time prior to the submission 
of the completed assessment rolls to any board of review, the assessor may 
make corrections in assessments previously made by him and may change 
assessments when in his judgment the original assessment has been erroneous; 
provided, however, If the assessor Increases any assessment, he shall give 
notice In writing to the taxpayer, either In person or by mail, prior to the 
meeting of the board of review." 

"443.6 Corrections by auditor. The auditor may correct any error 
In fcha assessment or tax list, and the assessor or auditor may assess and list 
for taxation any omitted property. * 
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"443.12 Corrections by treasurer. Whan property subject to 
taxation is withheld,, overlooked, or from any other cause is not listed 
and assessed, the county treasurer shall, when apprised thereof, at 
any time within five years from the date at which such assess rant should 
have been made, demand of the person, firm, corporation, or other party 
by whom the same should have been listed, or to whom it should have 
been assessed, or of the administrator thereof, the amount the property 
should have been taxed in each year the same was so withheld or over
looked and not listed and assessed, together with six percent interest 
thereon from the time the taxes would have become due and payable had 
such property been listed and assessed." 

"443.14 Duty of treasurer. The treasurer shall assess any 
real property subject to taxation which may have been omitted by the 
assessor, board of review, or county auditor, and collect taxes thereon, 
and in such cases shall note, opposite the tract or lot assessed, the 
words *by treasurer' *" 

Un4er -.action 441.25, the assessor has no authority to change the assessment after 

the submission i th.3 competed assessment roil* to tha board of review. Under S 441.9 (7) 

he is required to submit on or before felay 1 of each ysar, tha completed assessment rails to 

the board af review. Thus it is evident that tha assessor cannot change thy assessment after 

he has submitted the assessment roll to the board of revisw. Nor does he have any authority 

to change the assessment under Section 443. since this is not omitted property, ins this 

connection, I refer you to the opinion of the Assistant Attorney Senerai of March 28, 1958 

addressed to Mr. A. f?. Shepherd. 

The auditor is empowered under section 443.^ to correct any error in the assessment; 

or tax list and may assess or list for taxation any omitted property. This authority is limited 

to the cur/ant year, andihe auditor cannot reach back to correct any assessments of prior years. 

Thus, In Mead v* Story County, 119 Iowa 69* 93 H> W. 8$, the Court stated: 

"There is nothing in the section of the Code, or In th® later act 
of the general assembly however frsm which the conclusion may 
properly be drawn that it was the legislative intention to invest 
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the auditor with paws* to thus deal with any assessment or tax list save 
that of the current year.14 

Section 443,14, deals solely with the treasurer's authority aver omitted property, 

and thus, as previously indicated is not applicable to the present situation. Section 443.12 

ua&s the following language, "l-vhan ptoparty * * * is withheld, overlooked, m from any 

other cause: is mi listed ans assessed ***•'. 

Th® Iowa Supreme Court has intetrpreted this provision to apply only fc> mltt&tt, 

property. Ughtlng Co. v. Pftchforth, 214 Iowa 952, 243 M. W. 292: 

'There Is but one matter upon which the county treasurer can act 
under section 7155, (443* 12, 1958 Coda) and that is 'omitted property5. 
While three propositions m named in this section, upon final analysis the 
provision relates In fact to omitted property. When propsrty Is withheld 
frasi taxation it is omitted therefrom. Likewise when property is overlooked 
for taxation purposes, it is omitted from taxation. Again when property for 
any cause is not listed and assessed, it Is omitted generally speaking, 
from taxation.15 

Thesrefafs, our cons to* tar? on tha question submitted is that aattha? board of 

ftwtew, &3se&3or, auditor or treasurer haw authority to change the assessment. 

)t should be noted that ander section 421/18 (2), Cocks of Iowa (1958), tta State 

Tax Commission is vasted with acwrer te direct the county assessor to reassess airy property 

in hb taxing district, 

"421,1? (2) To supervise the activity of all assessors and 
boards of review in Ute state of Iowa; to co-operate with them in bringing 
about a uniform and legal assessment of property as prescribed by law. 

The state tax commission shaii have the power to order the 
reassessment of all or part of the property in any taxing district in any 
year. Such reassessment shaii be made by the local assessor according 
to law under the direction of the state tax commission and the cost thereof 
shall be paid In the same manner as the cost of making an original assessment. 

nThe state tax cosmiiissiosi shall determine the degree of uniformity 
°* valuation as between the various taxing districts of the state and shall 
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have the authority to esnplay competent personnel far the purpose of 
performing this auty,a 

Under this provision the conMtfssion has sufficient authority to direct the county assessor 

to reassess the property in question. 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attatney ftenaraJ 

WWR/bjf 



DRAINAGE:- County boards of s u p e r v i s o r s may not make g i f t of o b s o l e t e 
b r i d g e t o landowner but may s e l l i t a t a f a i r v a l u a t i o n i f no l o n g e r 
needed f o r county purposes; county boards t o s u p e r v i s e any i n s t a l l a t i o n 
of b r i d g e over d r a i n a g e d i t c h t o p r o t e c t e f f i c i e n c y of d i t c h ; no ex
pense of i n s t a l l a t i o n o f a p r i v a t e b r i d g e s h o u l d be borne by d r a i n a g e 
d i s t r i c t u n l e s s i t i s aa a p a r t of a g e n e r a l s e t t l e m e n t of damage due 

t o e s t a b l i s h m e n t o r enlargement o f such d i s t r i c t . 
8/13/58 

August 13, 1958 

Hr. Jack H. <3ray 
Calhoun County Attorney 
BocKwell C i t y , Iowa 
Hej Access problem of p r i v a t e landowner because of 

establishment o f drainage d i t c h ( u n o f f i c i a l opinion) 
r" ••• 
\ • Dear S i r : 

You have requested an o p i n i o n based on the f o l l o w i n g f a c t s : 
A drainage d i t c h so cuts a t r a c t of l a n d as t o prevent the owner 
from having access t o one part of s a i d t r a c t . The County has 
a c q u i r e d an obsolete bridge which would be s u i t a b l e f o r use i n 
c r o s s i n g the d i t c h . I n order f o r the owner t o have access t o the 
t r a c t , a bridge would need t o be constructed. Xcu put the f o l l o w i n g 
questions: 
1. Does the County Board have the r i g h t t o g i v e the bridge t o the 
landowner i f the landowner p a i d the expense of i n s t a l l a t i o n ? 
2. Should th© Board supervise the i n s t a l l a t i o n o f the bridge so 
t h a t o b s t r u c t i o n s of the d r a i n w i l l not r e s u l t from the i n s t a l l a t i o n 

( of the p i l i n g s ? 
3 . What p o r t i o n , i f any, of the expense* of i n s t a l l a t i o n should be 
borne by th© drainage d i s t r i c t ? 
The answers t o ; 
Question 1. Mo* Iowa Code S e c t i o n 322.3(13) (1958) s t a t e s * 

"When any r e a l e s t a t e , b u i l d i n g s , o r other property are 
no longer needed f o r the purpose f o r which the same were 
acqu i r e d by the county t o convert the same t o other county 
purposes o r t o s e l l or l e a s e the same a t a f a i r v a l u a t i o n . " 

The bridge n e c e s s a r i l y must be "other property** The use of the 
bridge f o r a p r i v a t e purpose would not be a "other county purpose 1 1* 
T h i s p r o v i s i o n i m p l i e s t h a t i f the Board f i n d s t h a t the bridge would no 
l o n g e r be needed f o r county purposes i t c o u l d be disposed of f o r a 
f a i r v a l u a t i o n . Here i t would seem a l e a s e would be I m p r a c t i c a l * 

v. 



Mr. Jack B. Gray 

AugustlS, 1958 

Page 2 » 

However, i f the matter of damages has not been f o r e 
c l o s e d by e x p i r a t i o n of time f o r settlement, i t would 
appear that the drainage d i s t r i c t c o uld provide f o r the 
t r a n s f e r e n c e o f the bridge from the county t o the owner 
at a f a i r v a l u a t i o n as a part of a general settlement, 
i n c l u d i n g an amount f o r i t s i n s t a l l a t i o n . 

Question 2. The board of s u p e r v i s o r s should supervise the 
i n s t a l l a t i o n of any bridge i f there i s any p o s s i b i l i t y of the 
o b s t r u c t i o n of the d r a i n . S e c t i o n ^55,135 of the Iowa Code 
(1956) provides: 

"When any l e v y or drainage d i s t r i c t s h a l l have been 
e s t a b l i s h e d and the improvement cons t r u c t e d , the 
same- s h a l l be a t a l l times under the s u p e r v i s i o n ' 
of the board o f supervisors except as otherwise 
p r o v i d e d f o r c o n t r o l and management by a board of 
t r u s t e e s and i t s h a l l be the duty o f the board t o 
keep the same i n r e p a i r " 

Such s t a t u t e i n d i c a t e s that the board i s under duty t o supervise 
any c o n s t r u c t i o n i n r e l a t i o n t o the drainage d i s t r i c t s when any 
q u e s t i o n might a r i s e as t o whether or not the proposed construc
t i o n might i n t e r f e r e w i t h the e f f i c i e n t use of such s t r u c t u r e s 
o r d i t c h e s . 
Question 3» I f the r i g h t of way has been a c q u i r e d and damages 
awarded accord i n g t o law, no expense of any p r i v a t e i n s t a l l a t i o n 
of a b r i d g e should be borne by the drainage d i s t r i c t . However, 
as mentioned i n the answer t o Question JJo. 1, i f the matter i s 
not past the time f o r settlement, such p r o v i s i o n f o r i n s t a l l a * 
t i o n c o u l d be made i n a f i n a l settlement. 

Very t r u l y yours, 

C. J * Lyman A.. 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa State Highway Commission 

JETtMS 



B*^-Stt»lfF«( JUST3CE OF PEACE: 1. An a r r e s t i n g o f f i c e r may, according 
to State y. Benzion, 7 9 Iowa 4 6 7 , r e c e i v e b a i l from the arre s t e d person 
charged with a misdemeanor before appearance of such person before magi s t r a t i 
2 . Under § 7 5 4 . 6 , 1 9 5 8 Code of Iowa, a j u s t i c e of the peace i s required 
to complete the indorsement on the warrant which indorsement may in the 
absence of s t a t u t o r y mandate, r e q u i r e no b a i l . ( ^ 2 ^ / ^ ^ 4x f #\<J<$-?J t&.-< 

August 1 4 , )9:;-.o 

Mr. Robert H. Johnson 
Lee County Attorney 
F o r t Madison, Iowa 
Dear S i r : 

Your i e t t o r of May 2 2 , 1358, s t a t e s the f o l l o w i n g 
quest ion: 

"Reference i s made to Section 75k.b of the 
1958 Code which provides that i f the offense 
s t a t e d in the warrant be a misdemeanor the 
i s s u i n g magistrate must endorse thereon: 
'Let the defendant, when c r r c c t i d , be ad
m i t t e d to b a 5 i n the sum of - - - d o l l a r s ' 
s t a t i n g the amount in which b a i l nv?y be 
taken. Wa have a new J u s t i c e of the Peace 
who r e c e n t l y issued several misdemeanor war
rants to tho S h e r i f f f o r execution. The 
S h e r i f f i n s i s t e d that f o r h i s p r o t e c t i o n 
the quoted s e c t i o n should be complied w i t h . 
Whereupon the J u s t i c e of the Peace made the 
f o l l o w i n g entry on the reverse of these war
r a n t s : 'Let the defendant when ar r e s t e d 
be admitted to b a l l in the sum of d o l l a r s 
- - - none.' * * * i t seems to me that an 
entry of t h i s nature n u l l i f i e s the execu
t i o n of the warrant. This o f f i c e would 
appreciate your o p i n i o n and i n s t r u c t i o n s in 
r e l a t i o n to the S h e r i f f ' s d u t i e s and/or the 
d u t i e s of the J u s t i c e of tha Peace in r e l a 
t i o n to such warrants." 
Section 75^.5, 1 9 5 8 Code of Iowa, provides: 
"Order f o r bal) - indorsed on warrant. If 
the offense st a t e d in the warrant be a mis
demeanor, the magistrate i s s u i n g i t must 
make an indorsement thereon as f o l l o w s : 'Let 
the defendant, when a r r e s t e d , be admitted to 

St-*-/ 
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b a l l In the sum of . . . d o l l a r s ' , s t a t i n g 
the amount In which b a l l may be token." 
As to the duty of the s h e r i f f , the case of State v. 

Benzion, 79 Iowa 467, 44 N. W. 709, suggests the answer by r e 
l y i n g on the Code p r o v i s i o n which i s verbatim the same as the 
above quoted s e c t i o n . I t i s s t a t e d : 

"The s t a t u t e provider that one charged w i t h 
a misdemeanor may give b a i l to the o f f i c e r 
making the a r r e s t , the magistrate being r e 
q u i r e d to indorse on the warrant the amount 
of b a i l , and d i r e c t i o n s f o r the enlargement 
of the accused upon h i s g i v i n g i t . Code, 
sec. 4189. The s t a t u t e thus provides that 
the accused may be cdmltted to b a i l without 
appearing before the magistrate. This 
s t a t u t e Is In accord w i t h the s p i r i t of our 
law, which was f o l l o w e d by r e c o g n i z i n g the 
v a l i d i t y of the recognizance in t h i s case." 

Now, with respect to the d u t i e s of the J u s t i c e of the 
Peace, there i s no doubt that he must complete the indorsement 
on the warrant of a r r e s t as r e q u i r e d by Section 7 5 4 . 6 , supra. 
The question then i s not whether indorsing none or no b a l l i s 
i n s u f f i c i e n t b a l l . Rather, the question Is whether a magistrate 
has a u t h o r i t y to indorse the warrant so as t o r e q u i r e no b a l l . 

In my research there i s but one case i n v o l v i n g t h i s issue. 
McNalHs P e t i t i o n , 324 Pa. 48, 187 A. 408, 106 A. L. R. U 7 3 , con
t a i n s the d i s c u s s i o n set out below taken from page 1377 of the 
A. L. R. c i t a t i o n : 

" . . . No s t a t u t e in t h i s s t a t e makes i t 
mandatory on a magistrate to r e q u i r e b a i l 
even where the defendant i s held f o r the 
court or the grand j u r y , although t h i s un
questionably i s the u n i v e r s a l p r a c t i c e . . . 
That a magistrate r e q u i r e d no bai1 in t h i s 
case, without more, constituTes no oFfense 
nor v i o l a t i o n of h I s ~ B u t i e s o f b r T i c e , though 
i t i s £ p r a c t i c e not to be recommended or 
encouraged." (Un<3WscprTng added) 

This reasoning appears a p p l i c a b l e in Iowa. I f i n d no 
s t a t u t o r y o b l i g a t i o n or duty making b a l l mandatory where a b a i l a b l e 
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offense has been committed. Section 75^.6. supra, only requires 
that the magistrate i s s u i n g a warrant make the indorsement there
in s t a t e d . I t i s not a mandate that he r e q u i r e b a i i . 

An Iowa tew Review note reveals what the p r a c t i c e has 
been in Iowa. The report of a survey conducted r e l a t i v e to 
b a l l shows that 927 persons were required to f u r n i s h b a l l 
whereas 27 persons were not r e q u i r e d to f u r n i s h b a i l . However, 
t h i s p r a c t i c e must be viewed i n sympathy with the caveat ex
pressed in the McMair case, I. e., i t i s a p r a c t i c e not recom
mended or encouraged. 

Very t r u l y yours, 

HUGH V. FAULKNER 
A s s i s t a n t Attorney Genera! 

HVF:MK8 
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SPECIAL ELECTIONS: FIRE DISTRICTS: An e l e c t i o n f o r the appoint
ment of t r u s t e e s f o r a f i r e d i s t r i c t and t r u s t e e s thereof i s a 
s p e c i a l e l e c t i o n and absentee v o t i n g not authorized f o r members 
of the armed f o r c e s In such e l e c t i o n . ~ 

This w i l l acknowledge r e c e i p t of yours of the 19th i n s t . 

"I have had the f o l l o w i n g question a r i s e f o r 
which I was unable to f i n d an answer. Under 
Chapter 357A concerning B e n e f i t e d F i r e D is
t r i c t s the question has a r i s e n as to whether 
there i s s u f f i c i e n t time to complete the neces
sary requirements of s a i d chapter and s t i l l 
p lace the question of approval of the f i r e 
d i s t r i c t on the b a l l o t in November. 
"The f a c t s are as f o l l o w s : The Board of 
Supervisors of t h i s county have received a 
p e t i t i o n f o r establishment of a B e n e f i t e d F i r e 
D i s t r i c t and have set August 28 as the day f o r 
hearing under Section 357A.3. Assuming that 
the board on that date passes a r e s o l u t i o n 
a l l o w i n g the p e t i t i o n and appoints a c i v i l 
engineer to prepare a p l a t , i t w i l l take u n t i i 
the l a t t e r p a r t of October to complete the 
hearings on the approval of the p l a t . While 
the b a l l o t and n o t i c e s could be prepared p r i o r 
to the date of the general e l e c t i o n , the ques
t i o n i s may b a l l o t s be mailed to s e r v i c e men 
on/or a f t e r ISep-tember 25 which would not 
include the b a l l o t f o r the Benefited F i r e 
D i s t r i c t ? In other words, can the A u d i t o r 
forward b a l l o t s which do not include a l l of 
the matters to be voted upon to s e r v i c e men 
and then at a l a t e r date give the f u l l b a l l o t 
to the other voters? 

" I f t h i s cannot be done i t w i l l then be neces
sary f o r a s p e c i a l e l e c t i o n to be held a f t e r 
the general e l e c t i o n to vote on the B e n e f i t e d 
F i r e D i s t r i c t . " 

Mr. Isadore Meyer 
Winneshiek County Attorney 
Decorah, Iowa 
My dear Isadore: 

in which you submitted the f o l l o w i n g : 
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In r e p l y thereto I would advise as f o l l o w s . The 
s t a t u t e s with respect to the e l e c t i o n process a r i s i n g out of 
the proposed c r e a t i o n of a f i r e d i s t r i c t un Chapter 357A, Code 
1958, are Sections 357A.9 and 357A.iO, which provide as f o l l o w s : 

"357A.9 E l e c t i o n . When the p r e l i m i n a r y report 
has been approved by the board of s u p e r v i s o r s , 
a date not more than t h i r t y days a f t e r such ap
proval s h a l l be set f o r an e l e c t i o n w i t h i n the 
d i s t r i c t to approve the levy of a tax or not 
more than one and one-half m i l l s on a l l the tax
able property w i t h i n the d i s t r i c t f o r the pur
poses set out in sections 357A.11 and 357A . 1 2 , 
and to choose candidates f o r the o f f i c e s of 
t r u s t e e w i t h i n the d i s t r i c t . Notice of the 
e l e c t i o n , i n c l u d i n g the time and place of h o l d 
ing the seme, s h a l l be given in the same manner 
as f o r the p u b l i c hearing heretofore provided 
f o r . The vote s h a l l be by b a l l o t which s h a l l 
s t a t e c l e a r l y the p r o p o s i t i o n to be voted upon, 
and any le g a l voter r e s i d i n g w i t h i n the d i s t r i c t 
at the tlnw of the e l e c t i o n s h a l l be e n t i t l e d to 
vote. Judges s h a l l be appointed to serve w i t h 
out pay by the board of supervisors from among 
the q u a l i f i e d voters of the d i s t r i c t who w i l l 
have charge of the e l e c t i o n . The p r o p o s i t i o n 
s h a l l be deemed to have c a r r i e d i f s i x t y per
cent of those v o t i n g thereon vote in favor of 
same. 

"357A.10 Appointment of t r u s t e e s . At the e l e c 
t i o n provided f o r in s e c t i o n 35/A.9» the names 
of the t r u s t e e s s h a l l be w r i t t e n by the vot£r on 
blank b a l l o t s without formal nomination and the 
board of supervisors s h a l l appoint three from 
among the f i v e r e c e i v i n g the highest number of 
votes as t r u s t e e s f o r the d i s t r i c t , one to serve 
f o r one year, one f o r two years, and one f o r 
three years, which t r u s t e e s and t h e i r successors 
s h a l l g i v e bond In the amount the board of super
v i s o r s may r e q u i r e , the premium of which s h a l l 
be paid by the d i s t r i c t s a i d t r u s t e e s represent. 
Vacancies may t h e r e a f t e r be f i l l e d by e l e c t i o n , 
or by appointment by the board of s u p e r v i s o r s . 
The term of succeeding t r u s t e e s s h a l l be f o r 
three years," 



Mr. Isadore Meyer - 3 « August 2 2 , 1 9 5 8 

The foregoing e l e c t i o n Is not a part of the general 
e l e c t i o n to be held in November, 1958. At whatever time such 
e l e c t i o n i s held i t i s a s p e c i a l e l e c t i o n whether i t be held on 
a general e l e c t i o n day, which may be done, or any other time. 
In e i t h e r s i t u a t i o n the e l e c t i o n d i r e c t e d by Section 3 5 7 A . 9 

s h a l l r e q u i r e separate judges and separate p o l l books even i f 
such e l e c t i o n be h e l d at the general e l e c t i o n , i n s o f a r as 
your question w i t h respect to absentee b a l l o t s f o r servicemen 
i s concerned, spch question at t h i s s p e c i a l e l e c t i o n i s not 
present because absentee v o t i n g f o r servicemen under Chapter 5 3 > 

( Code 1958, i s l i m i t e d to v o t i n g at primary and general e l e c t i o n s . 
Section 5 3 . 5 1 , Code 1958, provides as f o l l o w s : 

"Rule of c o n s t r u c t i o n . This d i v i s i o n s h a l l 
be l i b e r a l l y construed in order to provide 
means and opportunity f o r q u a l i f i e d voters of 
the s t a t e of Iowa se r v i n g in the armed f o r c e s 
of the United States to vote at the primary and 
general e l e c t i o n s , " 

And see pamphlet ''Voting in Iowa", page 40. in addressing i t s e l f 
to the s p e c i a l *.^rvlcemen's b a i l o t i t Is s a i d : 

"This s p e c i a l system of absent v o t i n g a p p l i e s 
o n l y f o r statewide primary and general e l e c t i o n s ; 
i t doesn't apply to c i t y or county e l e c t i o n s , 
school e l e c t i o n s , or s p e c i a l e l e c t i o n s . " 

Very t r u l y yours. 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MK8 



No a u t h o r i t y , e i t h e r express or i m p l i e d , under Chapter 357A for Board of 
Supervisors to separate a township or a part of a township from the, .y 
benefited f i r e d i s t r i c t p e t i t i o n e d f o r . / ^ i ^ & w ^ f ^ 2 ^ ^ * ^ ^ 

August 25, 1956 

tftr* Isadore Meyer 
Winneshiek County Attorney 
1041-2 Washington S t r e e t 
Decorah, Iowa 
Dear S i r : 

This w i l l acknowledge yours of the 2 3 i n s t . i n which you set out 
the f o l l o w i n g ? 

"Chapter 357A provides f o r b e n e f i t e d f i r e d i s t r i c t s con
s i s t i n g of more than one township, or p a r t s or townships* 
Section 357A*3 provides f o r n o t i c e of hearing and Sec
t i o n 357A.H- provides that the Board of Suparvisors s h a l l 
by r e s o l u t i o n e s t a b l i s h the benefited f i r e d i s t r i c t or 
d i s a l l o w the p e t i t i o n * Nothing i s s a i d j n the s t a t u t e s 
about the Board a f t e r hearing t a k i n g out a township or 
part of a township where the people do not d e s i r e to go 
i n t o the benefited f i r e d i s t r i c t * Can the Board of Super
v i s o r s under Section 357A .4 take out a township or part 
of a township, and approve the balance of the b e n e f i t e d 
f i r o d i s t r i c t ^ or do they have to e i t h e r approve or d i s 
a l l o w the e n t i r e p e t i t i o n ? 

"Hearing w i l l be h«ld under t h i s Chapter on August 2 8 , 
and i am sure t h i s question w i l l come up* May t hear 
from you on t h i s at your very e a r l i e s t convenience*" 

In r e p l y thereto I advise as f o l l o w s : 
S e c t i o n 357A . 1 , Coda of 1958, provides f o r hearing by the Board 

of Supervisors upon the p e t i t i o n , which, among other t h i n g s , s h a l l 
describe the approximate d i s t r i c t to be served"* 
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S e c t i o n 357A.2 provides that the d i s t r i c t may i n c l u d a a l l or 
p o r t i o n s of ono township and any a d j o i n i n g townships or p o r t i o n * 
thereof. 

Section 357A.3 provides f o r a hearing upon the p e t i t i o n and 
Section 35>7AA provides i n terms tha f o l l o w i n g a c t i o n of tha board: 

"On tha day f i x e d f o r 3uch hearing, the board of super
v i s o r s s h a l l by r e s o l u t i o n e s t a b l i s h th® benefited f i r e 
d i s t r i c t or d i s a l l o w t h * p e t i t i o n . For adequate reasons 
th© board of s u p e r v i s o r s may defer a c t i o n on such p e t i 
t i o n f o r not to exceed ten days a f t e r the day f i r s t set 
f o r a h e a r i n g . " 
It w i l l be noted that th® board has a u t h o r i t y to e s t a b l i s h 

the bon&fiied f i r e d i s t r i c t or d i s a l l o w the p e t i t i o n . The a c t i o n 
of the board i a o p e r a t i v e upon tha benefited d i s t r i c t and the only 
such d i s t r i c t before the board i s the d i s t r i c t described i n the p e t i 
t i o n , i t s a u t h o r i t y , according to the foregoing s e c t i o n , i s to 
e s t a b l i s h that b e n e f i t e d fir® d i s t r i c t or d i s a l l o w th© p e t i t i o n . 
This view of that s t a t u t e i s confirmed by the language of Section 
357A.5, which s t a t e s . 

"When the board of supervisors s h a l l have e s t a b l i s h e d the 
benefited f i r e d i s t r i c t , they s h a l l appoint a competent 
d i s i n t e r e s t e d c i v i l engineer, who s h a l l prepare a pre
l i m i n a r y p l a t showing the proper design i n general out
l i n e of the d i s t r i c t , end s h a l l show the l o t s and p a r c e l s 
of land w i t h i n the proposed d i s t r i c t as thay appear on the 
county a u d i t o r ' s p l a t books, together with the names of 
the owners, and the assessed v a l u a t i o n of s a i d l o t s and 
p a r c e l s . " 
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The engineer's report on the day sat f o r hearing thereon b$fora the 
board may be, according to the s t a t u t e , Section 357A . 8 , approved or 
disapproved. The extent of tho board's a u t h o r i t y over the plan 
i s to make changes i n boundaries as they appear on the engineer's 
re p o r t . 

Thus, the saveral powers of the board and of the engineer ar© 
described and c l e a r l y the engineer's report i s made upon the bene
f i t e d f i r e d i s t r i c t e s t a b l i s h e d by th© board. 1 am of the o p i n i o n , 
t h e r e f o r e , that there i s ne i t h e r express nor implied power In the 
board to separate a township or a part of a township from the bana-
f i t a d d i s t r i c t p e t i t i o n e d f o r . 

Very t r u l y yours, 

QSsmd 

OSCAR STrtAUSS 
F i r s t A s s i s t a n t Attorney General 



:rA*/v-TJD/U ^ n y r i T . V CFFiZg'HS \ UTILITIES'. 
The Board of Supervisors has a u t h o r i t y under §445.19, Code 1958, 
to compromise delinquent taxes upon telephone companies provided 
that the c o n d i t i o n s s p e c i f i e d In such s t a t u t e are met. 

August 28, 1958 

Mr. P. F. E l g i n 
Wafren County Attorney 
i n d i a n o l a , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 11th Inst. 
i n which you request our o p i n i o n on the f o l l o w i n g questions 

"May the Board of Supervisors compromise de
linquent taxes assessed under the p r o v i s i o n s of 
Chapter 433 against a telephone company?" 
The re l e v a n t s e c t i o n s of the 1958 Code of Iowa are as 

f o i l o w s : 
( 

"433.4 Assessment• The s t a t e tax commission 
s h a l l , at I t s meeting on the second Monday in 
J u l y of each year, proceed to f i n d the actual 
value of the property of such companies in 
t h i s s t a t e , t a k i n g into c o n s i d e r a t i o n the i n 
formation obtained from the statements above 
r e q u i r e d , and any f u r t h e r Information i t can 
o b t a i n , using the same as a means f o r d e t e r 
mining the a c t u a l cash value of the property of 
such companies w i t h i n t h i s s t a t e ; a l s o t a k i n g 
Into c o n s i d e r a t i o n the v a l u a t i o n of a l l property 
of such companies, i n c l u d i n g f r a n c h i s e s and the 
use of the property in connection with l i n e s 
o u t s i d e the s t a t e , and making such deductions 
as may be necessary on account of e x t r a value 
of property o u t s i d e the s t a t e as compared wi t h 
the value of property In the s t a t e , In order 
that the a c t u a l cash value of the property of 
the company w i t h i n t h i s s t a t e may be ascer
t a i n e d . Said assessment s h a l l Include a l l 
property of every k i n d and character whatso
ever, r e a l , p e r s o n a l , or mixed, used by s a i d 
companies in the t r a n s a c t i o n of telegraph and 
telephone business; and the property so i n -

, eluded In s a i d assessment s h a l l not be taxed 
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in any other manner than as provided in t h i s 
chapter and s e c t i o n 427.1, subsection 20." 
"433.10 Rate of t a x a t i o n - - c o l l e c t i o n . A l l 
telegraph and telephone property s h a l l be tax
able upon s a i d assessment at the same r a t e s , by 
the same o f f i c e r s , and f o r the same purposes as 
the property of I n d i v i d u a l s w i t h i n such coun
t i e s , c i t i e s , towns, townships, or l e s s e r tax
ing d i s t r i c t s , and the county t r e a s u r e r s h a l l 
c o l l e c t such taxes at the same time and In the 
same manner as other taxes, and the same penal
t i e s f o r the nonpayment s h a l l be due and c o l 
l e c t i b l e as f o r the nonpayment of i n d i v i d u a l 
taxes." 

"445.16 Compromising tax. When any property 
in t h i s s t a t e has been o f f e r e d by the county 
t r e a s u r e r f o r s a l e f o r taxes f o r two consecu
t i v e years and not s o l d , or s o l d f o r only a 
po r t i o n of the delinquent taxes, then and in 
that event the board of sup e r v i s o r s of the county 
Is hereby authorized to compromise the d e l i n 
quent taxes against s a i d property antedating 
any tax s a l e c e r t i f I c a t e j or being a part of 
the taxes due f o r the year f o r which such 
property was so l d f o r taxes, and ma/ enter 
i n t o a w r i t t e n agreement wi t h the owner of 
the legal t i t l e or with any l i e n holder f o r 
the payment of a s t i p u l a t e d sum in f u l l l i q u i d a 
t i o n of a l l delinquent taxes Included in such 
agreement." 

"445.19 Compromising tax on personal property. 
When personal property taxes are not a l i e n upon 
any r e a l e s t a t e and are delinquent f o r one or 
more years, the board may, when i t Is evident 
that such tax Is not c o l l e c t i b l e in the usual 
manner, compromise such tax as provided in sec
t i o n s 445.16 to 445.18, i n c l u s i v e . " 
i t i s the o p i n i o n of t h i s Department that i f the r e q u i 

s i t e s found in Sections 445.16 or 445.19 are met, the County 
Board of Supervisors have a u t h o r i t y to compromise t h i s tax. 
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The f u n c t i o n of the S t a t e Tax Commission in t h i s matter 
i s to act in c a p a c i t y of an assessor. Once t h i s f u n c t i o n i s 
completed, the tax Is to be t r e a t e d as any other property tax 
assessed by the l o c a l assessor. This i s evidenced by Section 
433 . 1 0 , supra, which s t a t e s that the tax s h a l l be c o l l e c t e d at 
the same time and in the same manner as other taxes. 

Chapter 445 of the Code of Iowa e n t i t l e d Col l e c t i o n of 
Taxes, gives the County Board of Supervisors a u t h o r i t y to com
promise taxes in c e r t a i n instances. No I n d i c a t i o n i s found In 
Section 445.16 and 445.19 l i m i t i n g the County Board's a u t h o r i t y 
to compromise taxes to those s i t u a t i o n s where the assessment 
was made by the l o c a l assessor, Indeed the language a p p l i e s to 
a l l delinquent taxes. 

The connection with the Board's a u t h o r i t y to compromise 
under Section 445.16, I r e f e r you to the 0. A. G. 1938, p, 699 
which i n d i c a t e s that the e f f e c t of 445.16 was n u l l i f i e d by Sec
t i o n 446 . 19 which provides that the County, through i t s Board 
of S u p e r v i s o r s , s h a l l purchase the property f o r the f u l l amount 
of a l l delinquent general taxes, i n t e r e s t , p e n a l t i e s , and c o s t s . 
Section 446.31 gives the Board of Supervisors a u t h o r i t y to 
compromise a f t e r i t s purchase under Section 446.19. 

Section 445.19. supra, gives the Board of Supervisors 
a u t h o r i t y to compromise personal property taxes If the f o l l o w i n g 
c o n d i t i o n s are met; 
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1. That such personal taxes are not a Hen upon any 
r e a l e s t a t e . 

2 . That s a i d personal taxes are delinquent f o r one or 
more years. 

3. That such taxes are not c o l l e c t i b l e In the usual 
manner. 

We do not have s u f f i c i e n t f a c t s to give a c l e a r answer 
to the p a r t i c u l a r s i t u a t i o n r a i s e d in your question. However, 
i f the steps taken with regard to the taxes on t h i s property 
conform to the requirements l a i d down by the above mentioned 
s t a t u t e s , the Board of Supervisors has a u t h o r i t y to compromise 
t h i s tax. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



HEAS80TE: PROPERTY TAX: SAVIHGi AftD LOAW ASSOCIATIONS: (1) A federal 
savings and Joan association is subject to Iowa taxation. (2) Sections 431.7 -431.16, 
Code of Iowa (1958) are the proper sections under which federal savings and loan 
associations are taxed. (3) The value of U* S. Government obligations held by a fedsral 
savings and loan association is not to be deducted in arriving at the value of such 
association shares. 

August 13, 1958 

Mi*. Leon ?4. Oilier 
Chairman 
tarn State Iw Cmm\ulm 
L o c a l 

Daar -V-r. f i l t e r . 

ft&elpt Is hetmj acknowledged of your letter a? June 20, 1951s, in 

vfaish y&a raauast the opinio 4 the undersigned upm ths fuiiowing matter*, 
"X. Is thit Ctear Lake Federal Savings and Loan 

Association, Ctaar unks, Iowa, a? organised under federal 
Charter subject to taxation in lam? 

ll2. if said Association is iabject la taxation hi Iowa, 
dae* the provisions of factions 431.7 to 431.16 insiusive, 
of tlta Code of Iowa, psravail? 

*3. If said Association b assessable In Iowa under the provision.'* 
of said Mictions 431.'7 to 431.16 tht Iowa Code, is th* value of 
U. i . Government abiigatlons in the sum of $332,814.00 as 
act out in schedule ' of said financial statersent, daductibb ftw» 
the nst value of shares, $523,756.00, as mi out. in Schedule 
R 3 H of said financial statement 

The Ci«ssr Law© federal Savings and Loan Association is y a n k e d under 

the previsions of the Home Owner* Utaa Act of 1933 mm appearing at 12 U. 5. C. 

v;cttot& 1461 - 146-3, 12 U. S. C. Section 14'J4 <h> reads in pertinent part 

as foilo&s: '* * * * j and no State, Territorial, courtly, municipal of local taxing 

authority ihaii Impose any tax on such association or their franchise, capita), reserves, 

surpfas, loans, or Incsnsa greater than thai imposed by such authority on oth^r similar 

local fflutuai or cooperative thrift and home financing,institutions.' 

.S&sfcion 42? .1 CD, Cods of Iowa (1958), provides for exemption or" tha 

.jrxmty $f the United states and its corporate agencies or insfcnimealalttias, including 



*2 
Mr. Leon HI* &utar 
August 13, 1!>SS 

;vashtnery cr equipment, unless such taxation Is authorised by F&Jeral statute* 

Thus, m se© that by Federal statute the taxation of Federal Savings and i oan 

Associations Is permitted. Thsrafare, under the applicable provisions of both SUta 

and Federal law such associations <m subject to taxation by tha itate of iowa. 

Your second question is answared in tha affirmative. ilwse the organliatl-'-? 

in question is a savings and loan association and the tax irapused upon Fsdarai savings 

and ijan association* by these sections is no graaiarthan tiie tax imposed on iccai 

savings and loan associations ths fjrcvlalons of Sections 431.? to 431.16, Co&i 

of Iowa (1938), am apaJisabte. 

Section 431*10, Code af iowa<19S5), teviei a tax •;» savings and loan 

association* to the extant of ons an ihe dollar of the vaiua af the share* of each 

association. This valae is determined by including araong other thing* the actual 

vaiut of afi bonis mmd by the association. The tax tfcsn, is not levied on tax attempt 

securittes but rather «pan tha value of the $\mm of the savings and loan associativa, 

deduction for United States Government obligations in arriving at tha value of such 

Is provlfed in faction 431.7 to 431. Ut Coda of i b ^ U930). Thereto, 

fallowing the reasoning set forth in Iks koines fictional Bank v. Fairoaafcher, 191 

|3M 1240, 131 U. W. 4 5 9 <1921> and an opinion of the Attorney General found at 

page 1<*4, 1922 Report of the Attorney Generate deduction should & athnesd for tha 

vale® of tax â eny*. geverfl&ent obligations in arriving at tha value of tha shares of a 

savings and loan association. 
Very truly yours. 

Richard J. Brir».::ran 
Special Assistant Attorney Gtnsral 



BOARD OF HOSPITAL TRUSTEES: A Board of Hos p i t a l Trustees Is 
an agency of express powers as set f o r t h in §3^7.13 and §3^7. 
Code 1958; and no a u t h o r i t y appears t h e r e i n f o r such Board to 
operate a nursing home f o r e l d e r l y people. 

This w i l l acknowledge r e c e i p t of your l e t t e r of the 
16th i n s t . in which you submitted the f o l l o w i n g ! 

"A couple of questions have come up in connec
t i o n w i t h the Nurses Home at the Washington 
County H o s p i t a l at Washington County, iowa, 
which r e q u i r e an opinion from your o f f i c e . 
"Washington County has a three story b r i c k 
veneer b u i l d i n g which was b u i l t f o r the pur
pose of a nurses home sometime p r i o r to 1930. 
This b u i l d i n g i s in very good c o n d i t i o n and 
could e a s i l y be converted i n t o a nursing home, 
meeting the requirements of the nursing home 
laws of the s t a t e of Iowa. 
"The Trustees of the Washington County Hos-C l t a l f e e l that a need In the community could 
e served i f they could use t h i s b u i l d i n g as 

a nursing home, but they do not wish to take 
such steps u n t i l they f i n d out the answers to 
the f o l l o w i n g two questions? 
"1. Can t h i s b u i l d i n g be used by the Washing
ton County H o s p i t a l , managed and operated by 
the Trustees of the Washington County H o s p i t a l , 
as a nursing home f o r e l d e r l y people? 
"2. Assuming your answer to question 1. i s 
in the a f f i r m a t i v e , w i l l t h i s nursing home be 
able to r e c e i v e , and w i l l the State Board of 
S o c i a l Welfare be authorized to pay to s a i d 
nursing home, payments from the Old Age As
s i s t a n c e fund. 

Mr. 6 i f f o r d Morrison 
Washington County Attorney 
Washington, Iowa 
Dear/Si r: 
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"Since the Washington County H o s p i t a l Trustees 
f e e l that the answers to the above questions 
are necessary before going any f u r t h e r with 
t h i s matter, we would appreciate your answers 
to the above at your e a r l i e s t convenience." 
in r e p l y thereto J advise as f o l l o w s . 
1. In answer to your question #1, I would advise that 

a Board of H o s p i t a l Trustees is an agency of express powers and 
these are set f o r t h in Sections 3^7*13 and 3^7.1**, Code 1958. 
No a u t h o r i t y appears t h e r e i n f o r a Board of H o s p i t a l Trustees 
to operate a nursing home f o r e l d e r l y people. 

2. In view of the negative answer to your question #1, 
answer to your question #2 i s not required. 

In t h i s connection the Department r e a l i z e s the d i r e need 
throughout the s t a t e f o r s t a t u t o r y a u t h o r i z a t i o n f o r f a c i l i t i e s 
devoted to the needs and care ef the aged and suggest that you 
and other i n t e r e s t e d p a r t i e s contact your l e g i s l a t o r s to i n i t i 
ate and cooperate In the enactment of enabling l e g i s l a t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS sMKB 



MUNICIPAL CORPORATIONS: POWER TO LEASE MUNICIPAL PROPERTY: 
Under the provisions o i the statute, Section 368.18, 

Municipal Corporations do not have any power to purchase laud 
with intent to lease the land to a private industry. 

August IS, 1958. 

Mr. £« B. Storey, Director 
Iowa Developseat Cosaissloa 
200 Jewett Building 
Pes ttoioes 9, Iowa 
Pear Mr. Storey? 

fteferenee ia eade to your letter of August 14th which reads 
as follows: 

**We would like to have an official opinion or 
ruling: on the following situation and tH« code that 
applies! 

**The towa of If&wairden has worked closely with 
one of i t s saaufaeturers to fiaaace a sew building for 
the eoapany. The building previously used i s not con
ducive to good production sethoda, therefore, the eoapany 
must have a aew building that i s suitable or stove else
where. 

"The Bawardeu Industrial tevelopsent Corporation 
has raised nearly the aeouut needed but lacks the astount 
to purchase the lead. The town council helag desirous of 
helping in this natter would like to complete the arrange-
sent by purchase of lead to he leased to the industry. 

"The town i s definitely uaifled in their desire 
to help but ttust know as to the legality of the matter. 
The two legal advisors working with Bavardeo feel that 
they seed further assistance i a clar i f y i n g the setter, 
la view of the following facts w« would li k e to know •Can 
a suoicipal Power Cospaay purchase land with the latent 
of leasing the land to an industry?* If so, what code 
would set this forth? We have brought to their attention 
the 1058 code of Iowa, Section 388.35.* 

With reference to the pertinent question, "Can a saalcipal Power 
Cospany purchase lead with the latest of leas log the land to aa 
industry?", we beg to advise as follows: 
The aaswer to your question w i l l depend eat ire ly upoB^he^powers 
conferred by statute upon suaicipalities with reference to 
Municipal property. Section 388.18, Code of Iowa, 1858, spells 
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out such posers: 
"Municipal buildings and property. 
**1. They shal l have power by a three-fourths 

majority vote of the council to acquire, erect, or purchase 
buildings and building s i t s s to the extent necessary to 
house and carry on authorised governmental functions or 
purposes of the auniclpal corporation. 

"2. They shal l have power to Maintain and keep 
in repair a l l sunlclpally owned buildings and property* 
Acts 1951 <54 O.A.) ch. 151, Sec. 13, as aseuded Acts 1953 
(55 G.A.) ch. 170, See. 3.** 

In the interpretation of the powers granted to a auniclpal cor
poration, we Invite your attention to the case of i&Rh CBITTOH 
vs. CITY 07 DBS mtsm, found in 847 low* 396, l a which the 
Court, in discussing the question of the right of a City to 
transfer land to a non-profit corporation, stated: 

**It i s fundasental that Municipal corporations 
are wholly creatures of the state legislature. They have 
no inherent power to do what was done here. They possess 
and can exercise only the powers (1> expressly granted by 
the legislature (2) necessarily or f a i r l y inplied in or 
incident to the powers expressly granted, and (3) those 
indispensably essential - not aerely coavenlent - to the 
declared objects aad purposes of the Municipality.* 

«**• 
"The powers conferred upon Municipalities are 

to be s t r i c t l y construed and when there i s uncertainty 
or reasonable doubt as to the existence of power i t w i l l 
be denied." 

»«*•» 
**«3 C.J.S., Municipal Corporations, section 965, 

states: •*** a power of use and disposal of Municipal 
property does not include the power of donation or gratuitous disposition, •**.«• «*** 

"I t i s thoroughly settled that the state, through 
Its legislature, say take f u l l control of the public 
property of Municipalities and place i t under sore direct 
state supervision. It May, at Its pleasure, withdraw the 
power of Municipal corporations to hold such property or 
take i t without condensation, hold i t i t s s l f or vest It in 
other agencies, with or without consent of the citizens." 
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The same principles of law would be applicable in the case of 
the lease of Municipal property. It w i l l be noted that under 
the statute, Section 368.18, real estate can be acquired only 
to carry on authorised governmental functions of the Municipal 
corporation. 
The general principles of the law relating to the leaee of 
Municipal property are stated i s Section 98.49 of McQoillln 
on Municipal Corporations, 3rd Edition, to which we have appended 
two citations free other Jurisdictions, as follows: 

"Sec. 28.49 
***** Unconditional private uses are not always 

favored; *** 
"however, Judicial approval of the use and the 

conditions thereof w i l l depend upon the grant of power to 
the municipality and the nature of the particular transaction 
considered Mainly from the standpoint of public require-
Meats, especially the need of the property involved, for 
public purposes. *** 

"Bet, ordinarily, a Municipality cannot, by 
lease or license, permit i t s property acquired or held 
for public use, to be wholly or partly diverted to a 
possession or use exclusively private, without specific 
legislative authority.** 

Municipality cannot without specific legislative authority, lease 
part of a public wharf unconditionally to be used for a private 
business. 

Juneau Terry & Mav. Co. v. Morgan 
936 ?«d. 204, 206 (Citing McQuilllo text) 

City, at least, where not authorised, cannot erect offlee build
ing for private use of doctors. 

Hamilton v. City of Anaiston, 
248 Ala. 396, 27 8.2d,857, (Citing McQuillin text) 

In answer to the question, we are therefore, of the opinion that 
a municipally owned power company cannot purchase land with the 
Intent of leasing the land to a private industry. 

Respectfully submitted, 

OS/FDB/sp 
Oscar Strauss 

First Assistant Attorney General 



MOTOR VEHICLES ^ FOUR WHEEL TRAILER - §321.310, 1958 Code of Iowa. The 
L e g i s l a t u r e succeeded in exempting commercial f e r t i l i z e r operations of 
the type described herein from the p r o h i b i t i o n of §321.310, supra, by 
a l l o w i n g four-wheel t r a i l e r s to be towed or p u l l e d by e i t h e r a Class "A" 
truck or a farm t r a c t o r . 

August 15, 1958 

Mr. Warren C. Johnson 
C l i n t o n County Attorney 
C l i n ton, Iowa 
A t t e n t i o n : Mr. R. W. Joy 

A s s i s t a n t C l i n t o n County Attorney 
Dear S i r : 

Your l e t t e r of J u l y 28 i s set out as f o l l o w s ; 
"This o f f i c e requests an Attorney General's 
op i n i o n as to the f o r c e and e f f e c t of Section 
321.310 of the 1958 Code of Iowa, e n t i t l e d -
'Four Wheel T r a i l e r s Behind Trucks P r o h i b i t e d ' , 
concerning the f o l l o w i n g s i t u a t i o n , t o - w i t : 
"An Iowa Highway patrolman on J u l y 1st, 1958, 
stopped a two-ton truck which was towing an 
anhydrous ammonia tank which was permanently 
mounted on s four-wheel t r a i l e r on the high
ways of the State of Iowa. The patrolman 
charged the d r i v e r with v i o l a t i o n of s a i d sec
t i o n 321.310 as i t was h i s b e l i e f that the 
t r u c k t r a i l e r d i d not come w i t h i n any of the 
exceptions of that s e c t i o n . 
"The attorneys f o r McArthur Chemical of Daven
p o r t , Iowa, have v i g o r o u s l y protested the f i l i n g 
of t h i s charge against t h e i r c l i e n t and s t a t e 
that such an arrangement f o r trucks and t r a i l e r s 
In the business of t r a n s p o r t i n g commercial f e r t i 
l i z e r s Is l e g a l on the highways of Iowa, They 
point to the recent amendment to Section 321 . 1(16) 
which i s the d e f i n i t i o n of an Implement of hus
bandry. They c l a i m that t h i s four-wheel t r a i l e r 
thereby being an implement of husbandry Is out
s i d e the f o r c e and e f f e c t of Section 321.310. 
They f u r t h e r point to Section 321,453 e n t i t l e d -
Exceptions - In which p r o v i s i o n s of t h i s chapter 
governing s i z e , weight and load do not apply to 
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implements of husbandry temporari1y moved upon 
a highway. This w r i t e r f a i is to see what l i g h t 
t h i s s e c t i o n throws on the s i t u a t i o n f o r the 
b e n e f i t of defendant's case as t h i s Is a matter 
of towing a t r a i l e r behind a two-ton truck and 
not a temporary but the general p r a c t i c e of the 
McArthur Chemical business o p e r a t i o n . 
'•The w r i t e r b e l i e v e s that i t might be p o s s i b l e 
under the d e f i n i t i o n of farm t r a c t o r as set out 
in Section 321.1(7) to t e c h n i c a l l y c l a s s i f y t h i s 
two-ton truck as a farm t r a c t o r and thus b r i n g 
the operation of McArthur Chemical Into the ex
ceptions set out in Section 321.310. This w r i t e r 
f e e l s sure that i t was the i n t e n t of the l a s t 
l e g i s l a t u r e to exempt the commercial f e r t i l i z e r 
o p e r a t i o n from the f o r c e and e f f e c t of s a i d sec
t i o n 321.310 but our question I s : Did the L e g i s 
l a t u r e succeed in removing the operation as set 
out from being a v i o l a t i o n of Section 321.310?" 

Section 321.310, 1358 Code of Iowa, provides in pertlnen 
part t h a t : 

"No truck s h a l l , a f t e r January 1, 1939, p u l l or 
tow any four-wheeled t r a i l e r , * * *. 
»'***, 
"This s e c t i o n s h a l l not be a p p l i c a b l e to a truck 
operating under an " A M r e g i s t r a t i o n commonly 
known as a pickup truck or l i g h t d e l i v e r y truck 
h a u l i n g l e s s than two thousand pounds on s a i d 
t r u c k nor to a farm t r a c t o r p u l l i n g or towing 
a four-wheeled t r a i l e r . " 

S e ction 321 . 1(16) supr , defines "Implement of hus
bandry" to mean: 

"every v e h i c l e which i s designed f o r a g r i c u l 
t u r a l purposes and e x c l u s i v e l y used by the owner 
thereof In the conduct of h i s a g r i c u l t u r a l opera
t i o n s * * *. I t s h a l l a l s o Include equipment 
of any kind f o r the storage, t r a n s p o r t a t i o n , 
a p p l i c a t i o n , o r any combination thereof, of 
anhydrous ammonia or other 1Iquid commercial 
f e r t i l i z e r used by owners of a g r i c u l t u r a l 
operations or dealers and d i s t r i b u t o r s in 
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d e l i v e r i n g t o , and supplying such owners." 

Section 321.453, supra, provides t h a t : 
"The p r o v i s i o n s of t h i s chapter governing s i z e , 
weight, and load s h a l l not apply to f i r e appara
tu s , road machinery, or to implements of hus-
bandry temporarily moved upon a highway, * * *." 
In an o f f i c i a l o p i n i o n of t h i s o f f i c e appearing in the 

1940 Report of the Attorney General at page 190, S e c t i o n 339-al, 
Chapter 134 of the Acts of the 47th General Assembly (now appear
ing in Section 321.310, 1958 Code of lowa) was construed as f o l -
1 ows: 

" i t Is to be observed that the s t a t u t e in 
question i s one designed not only as a p o l i c e 
r e g u l a t i o n but f o r the a d d i t i o n a l purpose of 
p r o t e c t i n g the highways from unusual and ex
c e p t i o n a l wear. * * *" 
The foregoing reasoning i s strengthened by the l a s t 

paragraph of Section 321.3>0, supra, which provides that Section 
321 .310 s h a l l not apply to a t r u c k l i c e n s e d or r e g i s t e r e d under 
an "A" c l a s s i f i c a t i o n , . , nor to a farm t r a c t o r , p u l l i n g a f o u r -
wheel t r a i l e r . 

The premise advanced in your l e t t e r that i t was the 
i n t e n t of the L e g i s i a t u r e to exempt commercial f e r t i l i z e r opera-

( t l o n s from Section 321 . 3 1 0 , supra, i s w e l l taken, and in answer 
to the question submitted we would advise you that in our opinion 
the L e g i s l a t u r e d i d succeed in removing the commercial f e r t i l i 
zer operations i n v o l v i n g the towing or p u l l i n g of a four-wheel 
t r a i l e r from being or c o n s t i t u t i n g a v i o l a t i o n of S ection 321 . 3 1 0 , 
supra. This the L e g i s l a t u r e d i d by enacting into law the l a s t 
paragraph of Section 321.310, supra, and heretofore r e f e r r e d t o , 
p e r m i t t i n g a four-wheel t r a i l e r to be p u l l e d or towed by e i t h e r 
a c l a s s "A" truck or a farm t r a c t o r . 

Very t r u l y yours, 

CARL H. PESCH 
A s s i s t a n t Attorney General 

CHPsMKB 



§ 5 6 . 1 , Code 1958, r e q u i r i n g candidates f o r o f f i c e in any primary, 
m u n i c i p a l , s p e c i a l or general e l e c t i o n to f i l e a statement of disburse 
ments and expenditures in seeking such a nomination or e l e c t i o n does 
not include w i t h i n i t s terms a statement i f such candidate made no 
disbursements nor incurred expense f o r such purpose. ( dNt/^J t* 

August 15, 1953 ^ - ^ - J O 

Hon. Melvln 0 . Synhorst 
Secretary of S t a t e 
B u i l d i n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 4th Inst. 
in which you submitted the f o l l o w i n g : 

"We have examined the records in t h i s o f f i c e 
p e r t a i n i n g to statements of expenses which were 
req u i r e d by Chapter 56, Code of Iowa, 1958, to 
be f i l e d In the o f f i c e of Secretary of S t a t e 
subsequently to the June 2 , 1958, Primary E l e c 
t i o n and c a l l the f o l l o w i n g s i t u a t i o n to your 
a t t e n t i o n . 
"A search of our records shows that the f o l l o w 
ing named candidates f o r State o f f i c e In the 
June 2 , 1953 Primary E l e c t i o n have not f i l e d 
statements of expenses: 
"Attorney General 
W i l l i a m H. Welch (D) Logan 
"State 
VTrgT 

Senators 
T7 Trabert (D) - 10th D i s t r i c t 

Sam Burton ( 0 ) - 13th D i s t r i c t 
Bernard Buckley (D) - 2 1 s t D i s t r i c t 
" S t a t e R p r e s e n t a t Ives 
Jim Metcast tDJ - Fayette County 
M a r t i n E. Sar (R) - F l o y d 
B. E. Hunter (R) - Grundy 
Wayne L. Schwartz (D) - Hardin 
Casey Loss (D) - Kossuth 
A W i n P. Meyer (D) - Madison 
Roy M. Kerr (D) - Marlon 
Edward Hopp (D) - M i l l s 
W i l l i a m £« Reed (D) • Poweshiek 
Fred R. McLain (D) - Story 
Walter E. F a r r e l I (D) - Washington 

Mt. Pleasant 
Ottumwa 
Davenport 

Oelwein 
Charles C i t y 
Relnbeck 
Buckeye 
Algona 
WInterset 
Harvey 
G1enwood 
Grinnel1 
Nevada 
Washington 
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"The names of two candidates who have died are 
not Included in the above l i s t . The report f i l e d 
by Mr. Ken S t r i n g e r , candidate f o r State Repre
s e n t a t i v e f o r Scott County, was returned to him 
J u l y 31st because i t had not been n o t a r i z e d and 
we have not received It in completed form. Mrs. 
Bert Hanson, candidate f o r State Representative 
f o r Iowa County, reported by l e t t e r that she had 
no expense so nothing to f i l e . 
" I f the above named candidates had no r e c e i p t s 
or expenditures as those terms are defined by 
Chapter 56 f o r the purpose of a i d i n g or securing 
t h e i r nomination, are they r e q u i r e d to f i l e s t a t e 
ments to that e f f e c t ? 
"Several of the June 2, 1958 Primary statements 
of expenses showing e i t h e r r e c e i p t s or expendi
tures or both were f i l e d subsequently to the 
t h i r t y day period allowed by Section 56 . 1 , A. 
l i s t of those who would appear to have f i l e d l a t e 
i s a v a i l a b l e on request." 
In r e p l y thereto l advise as f o l l o w s . The s e c t i o n con

t r o l l i n g the conclusion herein i s t h i s , 56.1, Code 1958, p r o v i d 
ing as f o l l o w s : 

"Statement. Every candidate f o r any o f f i c e 
voted f o r at any primary, m u n i c i p a l , s p e c i a l or 
general e l e c t i o n , s h a l l , w i t h i n t h i r t y days a f t e r 
the holding of such e l e c t i o n , f i l e a t r u e , de
t a i l e d , and sworn statement showing a l l sums of 
money or other things of value disbursed, ex
panded, or promised, d i r e c t l y or I n d i r e c t l y , by 
him, and to the best of h i s knowledge and be
l i e f by any other person or persons In h i s be
h a l f , f o r the purpose of a i d i n g or securing h i s 
nomination or e l e c t i o n . " 

According to Its p l a i n terms, the o b l i g a t i o n of the 
s t a t u t e Is a f f i r m a t i v e l y s p e c i f i c in i t s terms. It Imposes a 
duty upon a candidate to " f i l e a t r u e , d e t a i l e d , and sworn s t a t e 
ment showing a l l sums of money or other things of value disbursed, 
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expended, or promised, d i r e c t l y or I n d i r e c t l y , by him, to the 
best of h i s knowledge and b e l i e f by any other person or person 
In h i s b e h a l f , f o r the purpose of a i d i n g or securing h i s nomln 
t i o n or e l e c t i o n . " There Is no express p r o v i s i o n r e q u i r i n g a 
liworn statement of the negative f a c t that no sums of money or 
other things of value were disbursed, expended or promised. 
This being a c r i m i n a l s t a t u t e f o r which a misdemeanor charge 
l i e s f o r i t s v i o l a t i o n (see S e c t i o n 56.9), i t r e q u i r e s the ap
p l i c a t i o n of tha f o l l o w i n g r u l e of iew st a t e d In State v. 
Andrews, 167 Sowa 2 7 3 , 277: 

" I t Is th© r u l e that c r i m i n a l s t a t u t e s are to 
be s t r i c t l y construed, and cannot be made to em
brace cases not w i t h i n the \ e t t e r of the law, 
even though they come w i t h i n the reason and 
p o l i c y of the law. State v. Lovei 1, 23 Iowa 
304. 8n re Estate of Kuhn, 125 Iowa 449. In 
the l a s t case c i t e d , "the court quotes w i t h ap
proval from Chief J u s t i c e Marshal!, speaking of 
the c o n s t r u c t i o n of s t a t u t e s , the f o l l o w i n g 
language: 

"The ru?e that penal laws are to foe construed 
s t r i c t l y i s perhaps not less o l d than construc
t i o n i t s e l f . It Is founded on the tenderness 
of the law f o r the r i g h t s of i n d i v i d u a l s , and 
on th© p l a i n p r i n c i p l e that the power of punish
ment i s vested in the L e g i s l a t u r e , not In the 
j u d i c i a l department. I t Is the L e g i s l a t u r e , not 
the c o u r t , which i s to d e f i n e crime and o r d a i n 
I t s punishment, i t i s s a i d t h a t , notwithstanding 
t h i s r u l e , the i n t e n t i o n of the lawmakers must 
govern in the c o n s t r u c t i o n of penal as w e l l as 
other s t a t u t e s . This Is t r u e , but t h i s i s not 
a new, Independent, r u l e which subverts the o l d . 
I t Is a m o d i f i c a t i o n of the ancient maxim, and 
amounts to t h i s : That, though penal laws are t o 
be construed s t r i c t l y , they are not to be con
strued so s t r i c t l y as to defeat the obvious In-

file:///etter
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t e n t l o n of the L e g i s l a t u r e . . . . The Intention 
of the L e g i s l a t u r e Is to be c o l l e c t e d from the 
words they employ. . . . The case must be a strong 
one, Indeed, which would j u s t i f y a court In depart
ing from the p l a i n meaning of the words, e s p e c i a l l y 
In a penal a c t , In search of Intention which the 
words themselves d i d not suggest. To determine 
that a case Is w i t h i n the Int e n t i o n of a s t a t u t e . 
I t s language must aut h o r i z e us to say so. It 
would be dangerous, indeed, to ca r r y the p r i n c i 
p l e that a case which Is w i t h i n the reason or mis
c h i e f of a s t a t u t e Is w i t h i n I t s p r o v i s i o n s , so 
f a r as to punish a crime not enumerated In the 
s t a t u t e , because It Is of equal a t r o c i t y or of 
kindred character w i t h those which are enumerated." 

By reason of the foregoing I am of the op i n i o n that 
those candidates who have not disbursed snd expended or promised, 
d i r e c t l y or I n d i r e c t l y , sums of money or other things of vaiue 
f o r the purpose of a i d i n g or securing fchelr nomination or e l e c 
t i o n are not req u i r e d to f i l e a statement. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 



BOARD OF SUPERVISORS: The Board of Supervisors have only such power 
over the highways of the s t a t e as i s delegated by the L e g i s l a t u r e and 
the power to enter into an agreement with a p r i v a t e l y owned company 
to remove rock located under a secondary road and assume other powers 
w i t " respect thereto i s in excess of the power delegated. 

This w i l l acknowledge r e c e i p t of yours of the 15th i n s t . 

"I am w r i t i n g you at the request of the Board of 
Supervisors of Adair County, Iowa, f o r an opinion 
on the f o l l o w i n g s i t u a t i o n , 
"A p r i v a t e l y owned company that operates a lime
stone quarry located In t h i s County has requested 
the Board of Supervisors to permit the company to 
remove the rock located under a secondary road. 
This i s an unsurfaced d i r t road and is located on 
the north side of the present operating quarry. 
The Company al s o owned or has leases on the land 
to the north of the road which contains limestone 
rock. The company has o f f e r e d to provide a de
tour or run around road which w i l l angle toward 
the northwest and then west to a highway so that 
t h i s road w i l l enter the highway about one-eighth 
of a m i l e north of the place the present secondary 
road enters the highway. Approximately one-fourth 
of a m i l e of the present secondary road w i l l be 
p h y s i c a l l y c l osed f o r about three years i f t h i s 
plan i s adopted, 
"The company has agreed that i t w i l l provide 
the b u i l d i n g , a l l maintenance and wi11 rock the 
detour road. The company a l s o agrees that at 
the end of approximately a three year period i t 
w i l l f i l l and grade and return the secondary road 
to i t s present l o c a t i o n and that It w i l l rock t h i s 
road at no expense to the county f o r approximately 
a h a l f m i l e . 

August 18, 1958 

Mr. Clare H. Williamson 
Adair County Attorney 
G r e e n f i e l d , Iowa 
Dear S i r : 

in which you submitted the f o l l o w i n g : 
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" I t i s the understanding of the Board of Super
v i s o r s that the owners of the land a d j o i n i n g the 
road d e s i r e to have t h i s plan adopted s i n c e they 
w i l l o b t a i n the r o y a l t y from the company f o r the 
rock which Is removed. The b e n e f i t to the county 
Is the rocking of about a h a l f m i l e of the road 
a f t e r i t i s returned to I t s present l o c a t i o n and 
t h i s Is worth approximately $800.00. 

"3. Does the Board of Supervisors of t h i s county 
have legal a u t h o r i t y to enter Into t h i s agreement? 
"2. Does the present secondary road have to be 
f o r m a l l y closed and vacated f o r the three year 
p e r i o d and then f o r m a l l y reopened as provided in 
Chapter 306 or may the board merely temporarily 
c l o s e road and a u t h o r i z e the detour on I t s own 
motion?" 
In r e p l y thereto I would advise you that in my opinion 

your Board does not have legal power, express or implied, to 
enter i n t o the foregoing described agreement. Lacking such 
power, the superior r i g h t of the p u b l i c g e n e r a l l y over the high
ways of the s t a t e i s a sovereign r i g h t and unless t h i s power Sn 
pa r t or in whole i s delegated such power remains In the s t a t e . 
This i s the view of the Supreme Court In the case of Dickinson 
County v. Fouse, 112 Iowa 2t, 22, where i t Is s t a t e d : 

»• * * * l t i s not in the people of the county that 
t h i s p r i v i l e g e or easement v e s t s , but in the pub
l i c g e n e r a l l y . It i s true t h a t , by s p e c i a l p r o v i 
sions of the Code, boards of supervisors have power 
to e s t a b l i s h , maintain, and d i s c o n t i n u e highways; 
and that f o r the purpose of ketiplng them In r e p a i r 
c e r t a i n a u t h o r i t y Is given to township o f f i c e r s , 
Chapter 2, t i t l e 8, Code, Nevertheless these 
powers are a t t r i b u t e s of sovereignty. For con
venience, they are delegated; but nothing goes 
with them, not expressed or necessary to the per
formance of the d u t i e s named. 
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s t a t u t e s mentioned, the power to lay out, d i s 
c ontinue, and improve highways would be In the 
s t a t e , which i s the r e p r e s e n t a t i v e of the general 
p u b l i c . I t f o l l o w s , t h e r e f o r e , t h a t , when such 
an easement i s created, the ownership thereof, i f 
we may use the expression, i s In the s t a t e . Even 
where the fee of a s t r e e t i s In the c i t y , we have 
s a i d such s t r e e t , so f a r , at l e a s t , as concerns 
the r i g h t to permit i t s use by other than o r d i 
nary t r a v e l , i s under the e x c l u s i v e c o n t r o l of 
the general assembly. Stanley v. C i t y of Daven
p o r t , 54 Iowa 463. The establfshment of high-
ways Is an e x e r c i s e of the r i g h t of eminent 
domain, which Is always a sovereign power. This 
power may be delegated, and, as We have seen, i s 
to some extent delegated, as to highways; but In 
any such case the delegated a u t h o r i t y i s to be 
s t r i c t l y construed, 2 D i l l o n Municipal Corpora
t i o n , 604. Nowhere under our Code do we f i n d the 
ownership or supreme c o n t r o l of such easement 
taken f r o n the s t a t e . * * *" 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

O S J M K B 



1. A l l a g r i c u l t u r a l produce is subject to personal property t a x a t i o n with 
exception of the crops and products described in §427.1(13) and grain re
ceived at e l e v a t o r s , e t c . w i t h i n t h i s s t a t e f o r storage, accumulation, e t c . 
provided by §428.35, Code 1958. 2. Taxable a g r i c u l t u r a l produce becomes 
subject to personal property tax l i e n on A p r i l 1 a f t e r the due date of the 
f i r s t h a l f of the unpaid taxes and the second h a l f on October 1 a f t e r due 
date of the l a s t h a l f . ( ̂ t/ueu^a, -£* < ^ < « ^ ^ £kft.&^<.} ) 

August 15, 1958 W SZ" $ -J?~ 

Mr. C. C. Glenn, A d m i n i s t r a t i v e O f f i c e r 
United States Department of A g r i c u l t u r e 
towa State ASC O f f i c e 
Room 411, Iowa B u i l d i n g 
Des Moines 7» Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of May 16, 1958, 
in which you submitted the f o l l o w i n g : 

"We want to thank you f o r your l e t t e r of May 7, 
1958, and the attachment g i v i n g an o p i n i o n on 
the t h i r d question asked in our l e t t e r of Febru
ary 25, 1958. 
"We are very anxious to have your o p i n i o n on the 
other two questions in order that we w i l l know 
what e f f e c t , i f any, county treasurer l i e n s have 
on Government p r i c e support loans to producers 
whose names appear on the l i s t s prepared each 
year by county t r e a s u r e r s . 
"The two remaining questions on which we would 
l i k e your o p i n i o n are; 
"1. When i s a farmer r e q u i r e d to l i s t a g r i c u l 
t u r a l products of h i s farm f o r tax purposes, or 
in other words, when, under Iowa law, do a g r i 
c u l t u r a l products of the farm become subject to 
personal property taxes? 
"2. When do the a g r i c u l t u r a l products of the 
farm become subject to the l i e n f o r delinquent 
personal property taxes afforded by the amend
ment to Section 445.29, Code of Iowa?" 
In r e p l y t h e r e t o I advise as f o l l o w s . 
Section 4 2 7 . i ( l 3 ) , Code of Iowa 1958, exempts the f o l l o w 

ing from property t a x a t i o n : 



Mr. C. C. Glenn - 2 - August 15, 1958 

"427.1 Exemptions. The f o l l o w i n g c l a s s e s of 
property s h a l \ not be taxes: 
•» * * * 

" 1 3 . A g r i c u l t u r a l produce. Growing a g r i c u l t u r a l 
and h o r t i c u l t u r a l crops and products, except com
mercial orchards and vineyards, and a l l h o r t i c u l 
t u r a l and a g r i c u l t u r a l produce harvested by or 
f o r the person assessed w i t h i n one year previous 
to the l i s t i n g , a l l wool shorn from h i s sheep 
w i t h i n such time, a l l p o u l t r y , ten stands of bees, 
honey and beeswax produced dur i n g that time and 
remaining In the possession of the producer, a l l 
swine and sheep under nine months of age, and 
a l l other l i v e s t o c k and f u r - b e a r i n g animals under 
one year of age." 

A l l other a g r i c u l t u r a l produce Is subject to property t a x a t i o n 
w i t h the f u r t h e r exception of g r a i n received In e l e v a t o r s , ware
house, m i l l , processing plant or other f a c i l i t y w i t h i n t h i s s t a t e 
In which It Is received f o r storage, accumulation, s a l e , process
ing or f o r any purpose whatsoever, as provided in Section 428.35, 
Code of Iowa, 1958. 

Section 428.4, Code of Iowa, 1958, provides in part as 
fo!lows: 

"Property s h a l l be taxed each year, and personal 
property s h a l l be l i s t e d and assessed each year 
In the name of the owner thereof on the f i r s t 
day of January. * * *" 
Thus I t Is seen that a l l taxable a g r i c u l t u r a l products 

must be l i s t e d on January 1 of each year. 
You a l s o ask when a g r i c u l t u r a l products of the farm be

come subject to the l i e n f o r delinquent personal property taxes 



i 
Mr. C. C. Glenn - 3 - August 15, 1958 

afforded by amendment to Section 445 .29» Code of Iowa, 1958, 

P e r t i n e n t s e c t i o n s of the 1958 Code of Iowa read as f o l l o w s : 
" 4 4 5 . 2 9 Lien of personal taxes. A l l p o l l 
taxes and taxes due from any person upon per
sonal property s h a l l , f o r a per i o d of one year 
f o l l o w i n g December 31 of the year of levy, be 
a l i e n upon any and a l l r e a l e s t a t e owned by 
such person or to which he may acquire t i t l e and 
s i t u a t e d In the county in which the tax Is l e v i e d . 
From and a f t e r the e x p i r a t i o n of s a i d one year 
s a i d taxes s h a l l be a l i e n on a l l such r e a l 
e s t a t e f o r an a d d i t i o n a l p e r i o d of nine years 
provided s a i d taxes are entered upon the d e l I n -
quent personal tax l i s t as provided by law. 
But in no Instance s h a l l s a i d taxes be a l i e n 
a f t e r the e x p i r a t i o n of ten years from Decem
ber 31 of the year in which l e v i e d . This sec
t i o n s h a l l apply to a l l p o l l taxes and to a l l 
taxes on personal property whether l e v i e d p r i o r 
or subsequent to the time t h i s s e c t i o n takes 
e f f e c t . Personal property taxes, together w i t h 
any i n t e r e s t , penalty, o r c o s t s , s h a l l be a 
l i e n In favor of the county upon a l l the tax
able personal property and r i g h t s to property 
belonging to the taxpayer whose personal prop
e r t y tax Is delinquent." 

" 4 4 5 . 3 7 When delInquent. In a l l cases where 
the h a l f of any taxes has not been paid before 
the f i r s t day of A p r i l succeeding the levy, the 
amount thereof s h a l l become delinquent from the 
f i r s t day of A p r i l a f t e r due; and In case the 
second Installment Is not pai d before the f i r s t 
day of October succeeding I t s m a t u r i t y , i t s h a l l 
become delinquent from the f i r s t day of October 
a f t e r due." 

Applying these two s t a t u t e s to the question propounded, we 
a r r i v e at the conclusion that nonexempt a g r i c u l t u r a l produce 
becomes subject to the l i e n f o r personal property taxes on 
A p r i l 1, a f t e r the due date on the f i r s t h a l f of the unpaid tax, 
and on October I, a f t e r due date f o r the l a s t h a l f . 
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I t should be noted a l s o that Section 4 4 5 . 2 9 , as amended 
by the 5 6 t h General Assembly, has a r e t r o a c t i v e as w e l l as pros
p e c t i v e e f f e c t . Thus the personal property tax l i e n w i l l attach 
to taxable personal property, even though the l i e n e x i s t e d p r i o r 
to the a d d i t i o n of the amendment to Section 4 4 5 . 2 9 . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

O S J M K B 
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August 13, «958 

Mr. H. K. Roggensack 
Clayton County Attorney 
Elkader, Iowa 
My dear Horace: 

This w i l l acknowledge r e c e i p t of yours of the 12th 
i n s t . In which you submitted the f o l l o w i n g : 

"An e n e r g e t i c Insurance agent f o r White Cross 
s o l d the Clayton County employees on heal t h and 
accident p o l i c i e s and a l l of these employees 
signed a w r i t t e n a u t h o r i z a t i o n , a u t h o r i z i n g the 
County Auditor to deduct the premiums from t h e i r 
checks. A Blue Cross insurance r e p r e s e n t a t i v e 
was in t h i s morning and t e l l s me that White 
Cross i s a p r o f i t making Company and Blue Cross 
i s a n o n - p r o f i t making company. The Auditor 
wants to do the r i g h t t h i n g , whatever that 
might be. 

" I . Does he have to recognize the a u t h o r i z a 
t i o n f o r a p r o f i t making Insurance company? Is 
i t o p t i o n a l ? 
"2. Would he be required to recognize such 
a u t h o r i z a t i o n i f i t were a n o n - p r o f i t making 
Insurance company? Is It o p t i o n a l ? 
"There i s a s t a t u t e , 514.16, to which you may 
want to r e f e r . The Blue Cross r e p r e s e n t a t i v e 
thought there may have been a r u l i n g in 1953. 
Our problem i s , If the deductions are made other 
insurance men get sore, the employees may switch 
to other companies, a l l of which make f o r end
le s s record keeping. If the Auditor must deduct 
and remit and does not and someone gets h u r t , i t 
may be h i s personal r e s p o n s i b i l i t y . 



( 
Mr. H. K. Roggensack - 2 - August 1 3 , 195$ 

"The f i r s t deduction under the a u t h o r i z a t i o n 
would be August 1 9 t h . 1 would t h e r e f o r e l i k e to 
hear from you before August 1 7 t h , i f p o s s i b l e . 
"With the best of personal regards." 
In r e p l y thereto i would advise as f o l l o w s . 
1. In answer to your question #1 I enclose copy of 

opi n i o n issued to Mr. Jack R. Gr3y, Calhoun County Attorney, 
June 27, 1958, in which a l i k e question i s answered. 

2 . In answer to yo r question # 2 I am of the opinion 
that your County Auditor i s required to recognize the a u t h o r i z a 
t i o n under Section 514.16 Insorfar as i t p e r t a i n s to n o n - p r o f i t 
making insurance companies. To make t h i s m o p t i o n a l recogni
t i o n by the Audit o r would confer power on the Auditor to de
p r i v e a p u b l i c employee of a b e n e f i t c l e a r l y intended to be 
conferred upon him by the L e g i s l a t u r e . 

Thanks f o r your kind wishes. 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t attorney General 

OS;MKB 
Enc. 



August 5, 1958 

Mr. Martin 0. L e l r 
Scott County Attorney 
Davenport, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 12th u l t . 
In which you renew your previous request f o r o p i n i o n in the 
f o l l o w i n g s i t u a t i o n : 

"You w i l l perhaps r e c a l l that sometime during 
the month of May I had a telephone conversation 
with you r e l a t i v e to the request of our County 
Auditor f o r an opinion with reference to the 
matter set out In my l e t t e r of May 13, 1958, as 
fo11ows: 
" • i f the County Auditor received an a p p l i c a t i o n 
in the mall from a voter r e s i d i n g w i t h i n the 
County which Is In the form p r e s c r i b e d in Sec
t i o n 53.5 of the Code of Iowa and Is properly 
signed and n o t a r i z e d , even though the actu a l 
blank has not been f u r n i s h e d to the voter by 
the Audi t o r * s o f f i c e as provided In Section 
53.4 of the Code of Iowa, would the Auditor 
not be required to immediately send a b a l l o t 
to the voter? 

"•The reason f o r t h i s question Is that we under
stand blanks are a v a i l a b l e elsewhere, and a l s o a 
voter could o b t a i n the wording f o r the form from 
the Code of Iowa and make h i s own a p p l i c a t i o n form. 1 

"In explanation of the problem, the Auditor has 
received some Information to the e f f e c t that ap
p l i c a t i o n s f o r b a l l o t s may be p r i v a t e l y p r i n t e d 
to circumvent the n e c e s s i t y of o b t a i n i n g the ap
p l i c a t i o n s from the Auditor In person. Under 
sucn c I r e s i s t a n c e s , Is not the Auditor required 
to accept the a p p l i c a t i o n and mall the b a l l o t ? " 

52 
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\ Mr. Martin 0. L e l r August 5, 1958 

In r e p l y thereto I advise you as f o l l o w s . The sec t i o n s 
bearing upon the problem submitted are 53.2, 53.3 and 53.4, Code 
1958, each p r o v i d i n g as f o l l o w s : 

"53.2 A p p l i c a t i o n f o r b a l l o t . Any v o t e r , under 
the circumstances s p e c i f i e d In s e c t i o n 53.1, may, 
on any day not Sunday, e l e c t i o n day, or a h o l i 
day and not more than twenty days p r i o r to the 
date of e l e c t i o n , make a p p l i c a t i o n to the county 
a u d i t o r , or to the c i t y or town c l e r k , as the 
case may be, f o r an o f f i c i a l b a l l o t to be voted 
at such e l e c t i o n . 

"53.3 School s e c r e t a r y . In the a p p l i c a t i o n of 
t h i s chapter to e l e c t i o n s held In Independent 
c i t y , town, and cons o l i d a t e d school d i s t r i c t s , 
the s e c r e t a r y of the school board s h a l l perform 
the duty he r e i n Imposed on the county a u d i t o r or 
c l e r k of the c i t y or town. 
"53.4 A p p l i c a t Ion blanks. Said o f f i c e r s s h a l l 
f u r n i s h to any q u a l i f led voter of the county, 
c i t y , or town of which they are such o f f i c e r s , 
blanks on which to make a p p l i c a t i o n f o r such 
b a l l o t . " 

No other person, o f f i c i a l or otherwise, has express or 
Implied s t a t u t o r y a u t h o r i t y to provide such blanks. This there
f o r e appears to be the proper place f o r the a p p l i c a t i o n of the 
m a x ' m expresslo unlus est e x c l u s l o a l t e r l u s . In Sutherland 
S t a t u t o r y C o n s t r u c t i o n , V o l . 2, §4915, I t Is s a i d : 

"As the maxim Is a p p l i e d to s t a t u t o r y I n t e r 
p r e t a t i o n , where a form of conduct, the manner of 
I t s performance and o p e r a t i o n , and the persons 
and things to which It r e f e r s are a f f i r m a t i v e l y 
or n e g a t i v e l y designated, there Is an inference 

- that a l l omissions were Intended by the l e g i s 
l a t u r e . * * *" 
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Mr. Martin 0. L e l r - 3 - August 5 , 1 9 5 8 

L e g i s l a t i v e p o l i c y in matters of t h i s character i s found 
in Section 4 3 . 1 0 , Code 1 9 5 8» where express p r o v i s i o n Is made f o r 
the use of nomination papers f u r n i s h e d by other than the Secre
ta r y of State or County A u d i t o r . This s e c t i o n f o l l o w s : 

"Blanks furnIshed by other s . Blank nomination 
papers whjch are in form s u b s t a n t i a l l y as pro
vided by t h i s chapter may be used even though 
not f u r n i s h e d by the se c r e t a r y of s t a t e or 
county a u d i t o r . " 

And a l s o in Section 5 3 . 4 9 , Code 1 9 5 8 , which provides as f o l l o w s : 
"ApplI cab)1 e to armed fo r c e s o n l y . The pro
v i s i o n s of thTs d i v i s i o n as to absent v o t i n g 
s h a l l apply only to absent voters in the armed 
fo r c e s of the United States as defined f o r the ?urpose of absentee v o t i n g in s e c t i o n 5 3 . 3 7 -
he p r o v i s i o n s of sections 5 3 . 1 to 5 3 . 3 6 , con

c l u s i v e , s h a l l apply to a l l other q u a l i f i e d 
voters not members of the armed forces of the 
United S t a t e s . " 
In other words, absentee v o t i n g s t a t u t e s f o r the armed 

f o r c e s i n c l u d i n g the o b l i g a t i o n of the named o f f i c e r s in f u r n i s h 
ing blanks f o r making a p p l i c a t i o n f o r b a l l o t i s the only exception 
to Section 5 3 . 4 d e s i g n a t i n g the o f f i c e r s who have a u t h o r i t y to 
provide a p p l i c a t i o n s f o r a b a l l o t . I am of the opinion that the 
County Auditor i s the only o f f i c i a l l e g a l l y authorized to provide 
such a p p l i c a t Ion. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 
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August 1, 1 9 5 8 

Miss Ernestine Grafton, D i r e c t o r 
State T r a v e l i n g L i b r a r y 
H i s t o r i c a l B u i l d i n g 
L o c a l 
Dear Madam: 

This w i l l acknowledge r e c e i p t of yours of the 3 l s t u l t . 
In which you submitted the f o l l o w i n g : 

"We have had a request from the Cedar F a l l s 
P u b l i c L i b r a r y board of t r u s t e e s concerning 
the purchasing of l i b r a r y s u p p l i e s and equip
ment from l i b r a r y board members. Is there 
anything In the law that makes t h i s p r a c t i c e 
I l l e g a l ? They are, of course, abiding by the 
b i d p r o v i s i o n s which c a l l s f o r b i d l e t t i n g on 
purchases over $5,000." 

In r e p l y thereto I advise as f o l l o w s , i f the members 
of the foregoing p u b l i c l i b r a r y board of trustees are c i t y 
o f f i c e r s then they are p r o h i b i t e d from purchasing l i b r a r y 
s u p p l i e s and equipment from board members under the p r o v i s i o n s 
of Section 368A.22, Code 1958, which provides as f o l l o w s : 

" I n t e r e s t In c o n t r a c t s . No o f f i c e r , i n c l u d -
Ing members of the c i t y c o u n c i l , s h a l l be 
i n t e r e s t e d , d i r e c t l y or I n d i r e c t l y , In any 
con t r a c t or Job of work or ma t e r i a l or the 
p r o f i t s thereof or s e r v i c e s to be fu r n i s h e d 
or performed f o r the c i t y or town." 
That they are c i t y o f f i c e r s appears c l e a r from the pro

v i s i o n s of Section 378.4, Code 1958, which provides the f o l l o w i n g : 

S2- $ - /i 



Miss Ernestine Grafton August 1, 1958 

"Term of o f f i c e . Of s a i d t r u s t e e s so ap-
polnteoHon boards to c o n s i s t of nine members, 
three s h a l l hold o f f i c e f o r two years, three 
f o r four years, and three f o r s i x years; on 
boards to c o n s i s t of seven members, two s h a l l 
hold o f f i c e f o r two years, two f o r f o u r years, 
and three f o r s i x years; and on boards to con
s i s t of f i v e members, one s h a l l hold o f f i c e 
f o r two years, two f o r four years and two f o r 
s i x years, from the f i r s t day of J u l y f o l l o w 
ing t h e i r appointment In each case, and at 
t h e i r f i r s t meeting they s h a l l cast l o t s f o r 
t h e i r r e s p e c t i v e terms, r e p o r t i n g the r e s u l t 
of such l o t to the c o u n c i l . A l l subsequent 
appointments, whatever the s i z e of the board, 
s h a l l be f o r terms of s i x years each, except 
to f i l l vacancies." 

Very t r u l y yours, 

O S C A R S T R A U S S 
F i r s t A s s i s t a n t Attorney General 

O S J M K B 
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b August 5, I953 

Mr. J , R. Hansen, Member 
Board o f Control o f State I n s t i t u t i o n s 
Local 
Dear Mr, Hansen: 

In your l e t t e r of May 23, I958, an i n t e r p r e t a t i o n o f 
Section 246,27* 1958 Code of Iowa, has been requested 
w i t h respect to the f o l l o w i n g questions: 
1. S h a l l such items as c i v i l i a n s a l a r i e s , c i v i l i a n t r a v e l 

allowance, now or replacement equipment, remodeling 
o f a v a i l a b l e b u i l d i n g s , and cost o f new b u i l d i n g s 
be included as a "maintaining i n d u s t r i e s " expenditure* 

2. If c i v i l i a n s a l a r i e s are to be included - s h a l l I t be 
f o r o n l y those c i v i l i a n employees engaged i n super
v i s i n g and d i r e c t i n g inmate employees, or s h a l l i t 
include a d m i n i s t r a t i v e or c l e r i c a l employees at tha 
i n s t i t u t i o n , s h a l l i t include a d m i n i s t r a t i v e employees 
i n the Dos Moines o f f i c e o f the I n d u s t r i e s D i v i s i o n 
o f the Board o f Control a u t h o r i z e d under Section 218.82? 

3. If I t Ss e s t a b l i s h e d s t r i c t l y to provide employment of 
the Inmates o f the r e s p e c t i v e i n s t i t u t i o n s then s h a l l 
A d m i n i s t r a t i v e , c l e r i c a l , s a l e s supervisory and 
c u s t o d i a l employees be considered as I n s t i t u t i o n a l 
employees and be handled as part o f the cost of the 
ope r a t i o n o f the r e s p e c t i v e i n s t i t u t i o n s ? 
In answer ther e t o you are advised as f o l l o w s : 

1, Sections 246.26, 246,27, and 246.28, 1958 Code of Iowa 
prov i do:; 

246,26 INDUSTRY REVOLVING FUMDS§ There s h a l l be 
created and e s t a b l i s h e d a t the s t a t e p e h i t e n t l a r y at 
F o r t Madison and a l s o a t the s t a t e reformatory at Anamosa, 
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r e s p e c t i v e l y , an e s t a b l i s h i n g and m a i n t a i n i n g 
i n d u s t r i e s r e v o l v i n g fund, which fund s h a l l be 
permanent and composed o f the r e c e i p t s from the 
s a l e s o f a r t i c l e s and products manufactured and pro
duced, from the s a l e o f o b s o l e t e and d i s c a r d e d 
property belonging t o the v a r i o u s i n d u s t r i a l 
departments, and from the funds now In the es
t a b l i s h i n g and m a i n t a i n i n g Industry funds f o r 
each of s a i d i n s t i t u t i o n s . 

246.27 USE OF FUNDS. The funds created and 
d e s c r i b e d i n s e c t i o n 246.26 s h a l l be used o n l y 
f o r e s t a b l i s h i n g and m a i n t a i n i n g i n d u s t r i e s f o r 
the employment o f the inmates a t the respec
t i v e i n s t i t u t i o n s named, and payments from s a i d 
funds s h a l l be made In the same manner as are 
payments from the a p p r o p r i a t i o n s , s a l a r i e s , sup
p o r t and maintenance o f the i n s t i t u t i o n s under 
the J u r i s d i c t i o n o f the board o f c o n t r o l * 

246.23 FUNDS PERMANENT. The funds provided 
i n s e c t i o n s 246.26 and 246.27 s h a l l not r e v e r t 
to the general fund a t the end o f any annual o r 
b i e n n i a l p e r i o d . 
I t i s noted t h a t S e c t i o n s 246.2 and 246.3, 1958 Code 

o f Iowa, set out how c e r t a i n s a l a r i e s are determined. These 
p a r t i c u l a r s a l a r i e s are payable from funds i n the S t a t e Trea
sury not otherwise a p p r o p r i a t e d . See S e c t i o n 246.5, 1958 
Code o f Iowa. I t i s f u r t h e r noted that s a l a r i e s , other than 
those s p e c i f i e d , are payable from funds appropriated to each 
o f the I n s t i t u t i o n s under the J u r i s d i c t i o n o f the board o f 
c o n t r o l . As t o the penal i n s t i t u t i o n s , the p e n i t e n t i a r y and 
men's reformatory, the a p p r o p r i a t i o n f o r each i n s t i t u t i o n 
i s a l l o c a t e d f o r payment of s a l a r i e s , support and main
tenance, r e p a i r s , replacements o r a l t e r a t i o n s , and equipment. 

S i g n i f i c a n t l y , there Is no a p p r o p r i a t i o n f o r the i n d u s t r i e s 
e s t a b l i s h e d In connection w i t h e i t h e r the p e n i t e n t i a r y or men's 
reformatory. Sections 246.26, 246.27, and 246.28, supra, 
were enacted as Chapter 79, Fo r t y Second General Assembly 
and were prefaced by t h i s preamble: 

"An a c t t o c r e a t e a t each o f the s t a t e penal i n s t i t u t i o n s 
at F o r t Madison and Anamosa e s t a b l i s h i n g and main
t a i n i n g i n d u s t r i e s r e v o l v i n g funds f o r the use o f 
s a i d I n s t i t u t i o n s In supporting and m a i n t a i n i n g the r e s 
p e c t i v e I n d u s t r i e s a t each of s a i d i n s t i t u t i o n s . " (under
s c o r i n g added). 



While not c o n t r o l l i n g , the preamble to a s t a t u t e may fr o p e r l y be r e f e r r e d t o f o r a s s i s t a n c e i n a s c e r t a i n i n g 
e g i s l a t i v e i n t e n t o f a s t a t u t e which Is s u s c e p t i b l e 

o f d i f f e r e n t c o n s t r u c t i o n s . In Re Wiley's Guardianship. 
239 Iowa 1225, 34 NW 2nd 593i~s"tate v. i l n s l g . 178 towa 484, 
159 NW 995. Since a l i b e r a l c o n s t r u c t i o n o f the word 
"maintaining" might lead t o a d i f f e r e n t r e s u l t , the s t a t u t e 
i s subject t o c o n s t r u c t i o n , but a l i b e r a l c o n s t r u c t i o n does 
not o r d i n a r i l y p r e v a i l over the s p i r i t o f the s t a t u t e . 
S t a t e ex r e l Pieper V. Patterson. 246 Iowa 1129, 70 NW 2nd 359. 

The words used In Section 246.27, supra, are " e s t a b l i s h i n g 
and m a i n t a i n i n g . " Jn the case o f Rosecrans V. p a c i f i c E l e c t r i c 
Ry. Co., 21 Cal 2nd 602, 134 R 2nd 245, itTwas h e l d t h a t the 
words " e s t a b l J s h and maintain" means 

"To m a i n t a i n means 'to hold o r keep i n any p a r t i 
c u l a r s t a t e o r c o n d i t i o n , *** not to s u f f e r o r f a i l t o 
d e c l i n e ; The word ' e s t a b l i s h ' c a r r i e s w i t h I t the I m p l i c a t i o n 
o f o r i g i n a t i n g w i t h a view to i t s permanent e x i s t a n c e . To 
e s t a b l i s h and maintain embraces a c o n t i n u i n g o b l i g a t i o n . " 

Standing alone, "maintain" i s d e f i n e d i n d i e case o f 
Drucker v. St a t e Board o f Medical Examiners.143 C.A. 2nd 702, 
300 P Zn3~)37t as f o l l o w s : 

"...Black's Law D i c t i o n a r y d e f i n e s the word as, 
'to keep up, preserve, bear the cost o f , keep unimpaired, 
keep In good order, r e p a i r , *** t o support, to supply 
w i t h means o f support, provide f o r , s u s t a i n 1 . . . " 

Thus, by d e f i n i t i o n , the wording " e s t a b l i s h i n g and 
ma i n t a i n i n g " , as used i n Se c t i o n 246.27. supra, appears 
broad enough t o uphold the c o n c l u s i o n that the i n d u s t r i e s 
r e v o l v i n g fund was provided f o r the purpose o f rendering 
the Iowa S t a t e i n d u s t r i e s a s e l f s u s t a i n i n g o p e r a t i o n . As 
such, s a l a r i e s , t r a v e l allowance, equipment c o s t s , r e 
modeling b u i l d i n g s , and c o n s t r u c t i n g new b u i l d i n g s a r e 
to be p a i d from the i n d u s t r i e s permanent r e v o l v i n g fund. 
2. i f employees engaged i n s u p e r v i s i n g and d i r e c t i n g 
inmate labor a t the I n d u s t r i e s are employees of the s a i d 
i n d u s t r i e s then t h e i r s a l a r y payments would be from the 
industr y r e v o l v i n g fund. On the other hand, I f personnel 
a r e employees o f the iowa S t a t e P e n i t e n t i a r y o r the men's 
reformatory, s a l a r i e s a r e payable from the appropriated 



funds a l l o c a t e d t o the r e s p e c t i v e i n s t i t u t i o n s , Or, i f 
employees o f the board o f c o n t r o l , then s a l a r y payments 
would be disbursed from your a p p r o p r i a t i o n , Therefore, 
as a f a c t q u e s t i o n , you must determine by whom they are 
employed and a c t a c c o r d i n g l y . This same reasoning i s 
a p p l i c a b l e to a d m i n i s t r a t i v e and c l e r i c a l employees o f 
these i n s t i t u t i o n s , as w e l l as a d m i n i s t r a t i v e employees 
i n the i n d u s t r i e s d i v i s i o n to the board o f c o n t r o l located 
i n Oes Moines. 

3, Answer t o your t h i r d question i s contained i n the 
response t o question 2 above, i f , i n f a c t , a d m i n i s t r a t i v e , 
c l e r i c a l , s a l e s s u p e r v i s o r y , and c u s t o d i a l personnel 
are employees o f the r e s p e c t i v e i n s t i t u t i o n s h e r e i n con
s i d e r e d , then the c o s t o f op e r a t i o n as t o them I s a matter 
o f appropriated funds. However, i f employed by the I n d u s t r i e s , 
as opposed to the r e s p e c t i v e i n s t i t u t i o n s , payments would 
be from th© i n d u s t r i e s r e v o l v i n g fund. 

Very t r u l y yours 

HVF:js 

HUGH V. FAUtKMER 
A s s i s t a n t Attorney General 
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August 3, 1953 

Thomas J. Keteher 
Director 
Cigarette and Beer Revenue Dept. 
B u i l d i n g 

Dear M*. Ksleher: 

This is to acknowledge, the receipt of your letter requesting am opinion In 

which you ask whether certain cigarette dispensing machines are in violation of 

Section 98.36 (6), Code of lowa (1958) which reads as follows: 

"It shall be unlawful to sell or vand cigarettes by means 
of a device kxi.ivm as a van dins machlna." 

The machines In question operate In the following manner; 

Machlna number 1 is a coin operated machine insofar as It 1$ necessary to Insert 

a coin before a pasfcage of cigarettes Is dispensed. Attachad by means of a wire to tha 

dispensing easa, is a coin box which has a push button next to the coin slot. The 

customer hands the coin to fee clerk or sella? who deposit* It into tha slot and pushes 

the button. This sends an electric current to the dispensing case allowing the customer 

to pull a lever opposite the brand of his choice and the package Is thereby dispensed. 

Machine number 2 is much the saroe as machine number I, except the "coin box" 

has no coin slot, but merely a button or lever. The customer hands the clerk the purchase 

price, and the clerk in turn pushes the button or lever which permits the customer to pull 

a lever selecting the brand of cigarettes desired. 

The only authority available in Iowa on the question of what constitutes a csgarstte 

vaadfng machine is the case of State of lowa vs. Stockman's Inn No. 2, decided in the 
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Municipal Osurt of the City of Waterloo on June 24, 1*58. 

$n this case tha court held that a vending machine is a completely automatic 

machina, which would receive the purchase price and hold the same for the aeiter, and 

then deliver the merchandise to tha custodier without the ateraent of human control on the 

part of the seller. 

Applying this criterion to tfts above described machines, it is our opinion that 

since both machines require human Intervention or control on tha part of the sailer, tha 

machines should not bo classified as vending machines, 

It is quiti; concelvablchowsvar, that these machines can be set up in sach a manner 

as to aiiow tha ouatomar to Qpsrate. thd maehiaa eornpteteiy without the aid, coat?oj or 

, titiervsnMc*) of seller. In such event tha macbinss would fail into the vending machine 

class. 

Therefore* so tang as the machines a?3 used properly, thttt is in such a way .as to 

raquira the seller to exercise tha control required by the aoove cited case, the machines are 

not in violation ef tha Iowa statute prohibiting vending machines. As soon as that control 

is relinquished to the custom it feocomos a vending machine. 

Very truly yours, 

,ichard J. Briftkman 
special Assistant Attorney General 

WWR/bjf 

i i 
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Mr. Jack R. Gray 
Calhoun County Attorney 
Rockwell C i t y , Iowa 
My dear Jack: 

This w i l l acknowledge r e c e i p t of your l e t t e r of the 
7th i n s t . in which you submitted the f o l l o w i n g : 

"This l e t t e r 3s a follow-up to a l e t t e r 
dated Hay 14, 1353, wherein I requested an 
opi n i o n concerning the i n t e r p r e t a t i o n of Sec
t i o n 353.37. A copy of the l e t t e r dated May 14, 
1958 i s enclosed f o r your a i d . 
"The £r";me tr u s t e e s of Twin Lake-* Township have 

V again consulted with me concerning the l e t t e r 
of May 14, 1953 and a l s o whether or not the 
trustees of Twin Lakes Township have to have an 
e l e c t i o n before they are authorized to levy funds 
f o r the purpose of buying a school b u i l d i n g and 
s i t e which wi *i I be used as 3 v o t i n g center and 
a l s o other township business. 
"Would you please give these two matters your 
immediate a t t e n t i o n and issue an opi n i o n con
cerning the i n t e r p r e t a t i o n of Section 3 5 9 . 3 7 sn-d 
a l s o whether or not the tr u s t e e s of Twtn Lakes 
Township w i l l have to have an e l e c t i o n before 
they are authorized to 5pend money to purchase 
3 school s i t e and b u i l d i n g as a township asset." 

together w i t h your previous l e t t e r In which you stat e d the f o l 

lowing: 
"The Trustees of Twin Lakes Township have r e 
quested that I w r i t e to you to determine the 
procedure they should f o l l o w ; I n s e l l i n g part of 
t h e i r township cemetery which has heretofore been 

< 

\ 
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dedicated f o r cemetery purposes and which i s 
no longer necessary f o r such purpose. 
•'Under Section 359.37, the Trustees or Board of 
D i r e c t o r s have the power, subject to t h e i r by
laws, to s e l l and dispose of any parcel of land 
that i s no longer necessary f o r cemetery purposes, 
as long as no b u r i a l has been made in such p a r c e l . 
"In my o p i n i o n by reading s a i d s e c t i o n , the 
Trustees do not have to have an e l e c t i o n to ob
t a i n a u t h o r i t y to s e l l s a i d p a r c e l , but have th© 
power to do so and may proceed to a d v e r t i s e the 
same and to accept sealed b i d s , and may provide 
that they could r e j e c t any and a l l b i d s , 
"Would you please l e t us know whether or not 
t h i s i s the c o r r e c t i n t e r p r e t a t i o n of the same. 
There are no records of any by-laws of the town
ship cemetery." 

(.- • 
In r e p l y thereto I advise as f o l l o w s . 
1. Insofar as your question n\ concerns the sa l e of 

cemeteries I would edvise that I am of the o p i n i o n that If the 
s a l e otherwise q u a l i f i e s w i t h i n the p r o v i s i o n s of Section 359*37 
the s a l e may be e f f e c t e d without submitting the matter to the 
e l e c t o r s . 

2. In answer to your question #2 I would advise you that 
according to Sec. 36C.I, Code 1958, the purchase of a school s i t e 
and b u i l d i n g as a township asset r e q u i r e s the a u t h o r i t y of the 
e l e c t o r s . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



SCHOOLS: TAXATION: COUNTY OFF ICERS: 
1. County auditor may elimina t e i l l e g a l s i t e levy 
2. Schoolhouse l e v i e s voted p r i o r to re o r g a n i z a t i o n terminate on 

e f f e c t i v e date of new d i s t r i c t 
3> Lib r a r y tax terminates on r e o r g a n i z a t i o n in absence of contract 
h. Emergen y tax may be eliminated by Auditor where not approved by 

State Board 
5. Tax c e r t i f i e d without s t a t u t o r y a u t h o r i t y may be eliminated by 

Auditor. (Strauss to S a r s f i e l d , At. Comp. 8 / 6 / 5 8 ) #58-8-20 
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Mr. Glenn D. S a r s f i e l d 
State Comptroller 
B u i l d i n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 6 t h i n s t . 
In which you submitted the f o l l o w i n g : 

"We r e s p e c t f u l l y request your o p i n i o n on the 
f o l l o w i n g l e g a l questions: 
"Se c t i o n 2$3.8 t Code of Iowa, 1958, reads as 
f o 11 ows .* 
U ,298.S Levy by Board of Supervisors. The 
board of supe r v i s o r s s h a l l at the time of levy
ing taxes f o r county purposes levy the taxes 
necessary to r a i s e the various funds authorized 
by law and c e r t i f i e d to It by law, but i f the 
amount c e r t i f i e d f o r any such fund Is i n excess 
of the amount authorized by law, i t s h a l l levy 
o n l y so much thereof as i s authorized by law. 
"Sect i o n hkk.3$ Code of Iowa, 1958, reads as 
f o l l o w s J 

"*W*.3 Computation of r a t e . When the va l u a 
t i o n s f o r the several t a x i n g d i s t r i c t s s h a l l have 
been adjusted by the several boards f o r the cur
rent year, the county a u d i t o r s h a l l thereupon 
apply such a r a t e , not exceeding the r a t e author
ized by law, as w i l l r a i s e the amount required 
f o r such t a x i n g d i s t r i c t , and no la r g e r amount. 
"'Provided that the county a u d i t o r s h a l l , In 
computing the tax rat© f o r any ta x i n g d i s t r i c t , 
deduct from the t o t a l budget requirements c e r t i 
f i e d by any such d i s t r i c t a l l or the tax to be 
derive d from the moneys and c r e d i t s and other L A 
moneyed c a p i t a l taxed at a f l a t r a t e as provided ©o 

1 

0 
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In s e c t i o n 423.2 and s h a l l then apply such r a t e 
to the adjusted taxable value of the property In 
the d i s t r i c t , necessary to r a i s e the amount r e * 
quired a f t e r the deductions h e r e i n provided have 
been made.1 

"Section 444.7, Code of Iowa, 1958, reads as 
f o l l o w s 3 
'"444.7 Excessive tax p r o h i b i t e d . I t i s hereby 
made a misdemeanor f o r the board of s u p e r v i s o r s 
to a u t h o r i z e , or the county a u d i t o r to c a r r y upon 
the tax l i s t s f o r any year, an amount of tax f o r 
any p u b l i c purpose in excess of the amount c e r t i 
f i e d or au t h o r i z e d as provided by law. The s t a t e 
c o m p t r o l l e r s h a l l p r e s c r i b e and f u r n i s h the county 
a u d i t o r s forms and i n s t r u c t i o n s to a i d them In 
determining the l e g a l i t y and authorized amount of 
tax l e v i e s . In the case of an excessive l e v y , 
St s h a l l be the duty of the county a u d i t o r to 
reduce It to the maximum amount authorized by 
law, and in any event not in excess of the amount 
c e r t i f i e d ; and in case of an i l l e g a l levy the 
county a u d i t o r s h a l l not enter or c a r r y any tax 
on the tax l i s t s f o r such levy.' 

"An Attorney General's o p i n i o n issued November 23, 
1957, h e l d that no s i t e tax may be l e v i e d by a con-

v s o l i d a t e d or community school d i s t r c t . 
"Taking i n t o c o n s i d e r a t i o n Section 24.15, Code of 
Iowa, 1958, which reads as f o l l o w s : ( I n c l u d i n g 
p r i o r quoted s e c t i o n s ) 
"'24.15 Further tax l i m i t a t i o n . No tax s h a l l 
be l e v i e d by any m u n ? c l p a l i t y i n excess of the 
estimates p u b l i s h e d , except such taxes as are ap
proved by a vote of the people, but in no case 
s h a l l any tax levy be in excess of any l i m i t a t i o n 
imposed thereon now or h e r e a f t e r by the c o n s t i t u 
t i o n and laws of the s t a t e . 1 

"who has the a u t h o r i t y , i f anyone, to reduce o r 
e l i m i n a t e a tax levy c e r t i f i e d to the l e v y i n g 
board i n the f o l l o w i n g manner: 
" I . School S i t e Tax under the p r o v i s i o n s of Sec. 

y 297.5 when the d i s t r i c t c e r t i f y i n g the tax does 
not contain a c i t y , or where the d i s t r i c t c e r t i f y 
ing contains & c i t y , but i s a community school 
d i s t r i c t ; 
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M 2 . School House (Voted 2-1/2 m i l l s ) and /or 
Playground tax, under the p r o v i s i o n s of Sec. 
278.T, and Sec. 300.2, where the tax was voted 
p r i o r to r e o r g a n i z a t i o n i n t o a community d i s 
t r i c t by which the taxes are c e r t i f i e d . 
"3. L i b r a r y tax under the p r o v i s i o n s of Sec, 
298.7, when the d i s t r i c t c e r t i f y i n g same does 
not have a co n t r a c t f o r use of L i b r a r y as r e 
quire d by t h i s p a r t i c u l a r s e c t i o n ; 
"4. Emergency Tax under the p r o v i s i o n s of Sec. 
24.6 when the m u n i c i p a l i t y c e r t i f y i n g same does 
not have the approval of the State Board; or 
"5. In the case where a c e r t i f y i n g board c e r t i 
f i e s a tax wharaln there i s no s t a t u t o r y author
i t y . " 
In reference thereto I advise as f o l l o w s . In a d d i t i o n 

to the foregoing e x h i b i t e d s t a t u t e s i e x h i b i t the f o l l o w i n g 
s t a t u t e s p e r t i n e n t to the c e r t i f y i n g bodleu in c e r t i f y i n g t h e i r 
budget requirements to the Board of Supervisors. These are 
Sections 24.17, 24.IS and 24.19, p r o v i d i n g as f o l l o w s : 

"24.1? Budgets c e r t i f i e d . The ioca l budgets 
of the var i o u s municipal J't i s s s h a l l be c e r t i f i e d 
by the chairman of the c e r t i f y i n g board or the 
le v y i n g board, as the case may be, in d u p l i c a t e 
to the county audit o r not l a t e r than the f i f t e e n t h 
day of August each year on blanks p r e s c r i b e d by 
the s t a t e board, and according to r u l e s and i n 
s t r u c t i o n s which s h a l l be f u r n i s h e d a l l c e r t i f y 
ing and levying boards in p r i n t e d form by s a i d 
s t a t e board. 

"One copy of s a i d budget s h a l l be r e t a i n e d on 
f i l e in h i s o f f i c e by the county a u d i t o r , and the 
other s h a l l be c e r t i f i e d j y him to the s t a t e board, 
"24.18 Summary of budget. Before forwarding 
copies of 'iocal Budgets to the s t a t e board, the 
county a u d i t o r s h a l l prepars a summary of each 
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budget, showing the c o n d i t i o n of the various 
funds f o r the f J s c a i year, i n c l u d i n g the budgets 
adopted as herein provided. Said summary s h a l l 
be p r i n t e d as a part of the snnuai f i n a n c i a l 
report of the county a u d i t o r , and one copy shaH 
be c e r t i f i e d by him to the s t a t e board. 

"24.13 Levying board to spread tax. At the that; 
r e q u i r e d by Taw the l e v y i n g boercPshal1 spread 
the tax r a t e s necessary to produce the amount 
required f o r the various funds of the m u n i c i p a l i t y 
as c e r t i f i e d by the c e r t i f y i n g board, f o r the 
next succeeding year, as shown in the approved 
budget in the manner provided b> K"W. One copy 
of s a i d r a t e s s h a l l be c e r t i f i e d t:> the s t a t e 
board." 
These several s t a t u t e s c o n s t i t u t e the a u t h o r i t y vested 

in t a xing o f f i c i a l s concerning the a d m i n i s t e r i n g of c e r t i f i e d 
budgets end' l e v i e s by the Board of Supervisors as the l e v y i n g 
body. They confer n e i t h e r power nor p r o h i b i t i o n upon the Board 
of Supervisors to e l i m i n a t e or reduce a tax levy c e r t i f i e d to 
the Board. It -appears that the maximum of power vested In the 
Board i s a negative p r o h i b i t i o n upon l e v y i n g an amount sn excess 
of the c e r t i f i c a t i o n or s t a t u t o r y 1 Stnltations. On the other 
hand, in a d d i t i o n to the p r o h i b i t i o n placed upon the Board, t h e 

Auditor has had imposed upon him t h i s o f f i c i a l duty contained 
in S e c t ion 444.7, to-wits "and in esse of an i l l e g a l levy the 
county a u d i t o r s h a l l not enter or c a r r y any tax on the tax l i s t s 
f o r such levy." In the performance of t h i s mandatory duty, that 
i s the determination of what l e v i e s are I l l e g a l and barred of 
e x i s t e n c e on the tax l i s t , the Auditor s h a l l have the a i d and 
advice of the Comptroller in determining the l e g a l i t y and authorl 
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amount of taxes and l e v i e s . In the aspect of the foregoing I 
advise, t h e r e f o r e , as f o l l o w s : 

1. In answer to your question #1 1 am of the opinion 
that the County Audi t o r could e l i m i n a t e as i l l e g a l such c e r t i 
f i e d levy. See o f f i c i a l opinion of the Attorney General issued 
November 29, 19:57. 

2. In answer to your question ;f2 | am of the o p i n i o n 
that l e v i e s voted p r i o r to r e o r g a n i z a t i o n i n t o community d i s 
t r i c t s terminate upon the r e o r g a n i z a t i o n . Sea o p i n i o n of the 
Attorney Genera* dried December 11, addressed to th© 
State Comptroller, o p i n i o n dated September S, 19.SS, addressed 
to Martin L e l r , Scott County Attorney, o p i n i o n issued M^rch 6, 
1958 to John J . W i l k i n s o n , Iowa County Attorney, and op hi Ion 
Issued May 15, 957, to G. J . Cady, Frank!in County Attorney. 

3. In answer to your question O f am of the opinion 
that In the 3Q.*.2;ic.* of the e x i s t e n c e of s c o n t r a c t the County 
Auditor has the power 10 e l i m i n a t e the c e r t i f i e d taxes. 

k, In answer to your question &k I am of the opinion 
that the County A u d i t o r could e l i m i n a t e the c e r t i f i c a t i o n f o r 
an emergency tax that does not have the approval of the State 
Board. 

5. In answer to your question #5 I am of the opinion 
that where there i s no s t a t u t o r y a u t h o r i t y f o r c e r t i f y i n g the 



Mr. Glenn D. S a r s f i e l d - 6 - August 8, 1358 

tax c e r t i f i e d , the Auditor may e l i m i n a t e the tax as i l l e g a l . 
Very t r u l y yours, 

O S C A R STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSiMKB 
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Mr. John F. Boeye 
Montgomery County Attorney 
Red Oak, Iowa 
Dear S i r : 

Reference i s herein made to your request f o r o p i n i o n 
as to whether i n s t a l l a t i o n of a s p r i n k l e r system in the County 
Home at a cost exceeding $10,000 can be made without submis
s i o n of the p r o p o s i t i o n to the e l e c t o r s . 1 would advise you 
that Section ;S4$.J, Code 3958, requires the submission of 
such a p r o p o s i t i o n which involves a d d i t i o n s to the County-
Home and other b u i l d i n g s . However, expenditures f o r equipping 
and f u r n i s h i n g a county b u i l d i n g may be made without the sub
mission of the p r o p o s i t i o n to the e l e c t o r s and having t h e i r 
consent. Support f o r t h i s view Is found in the Report of the 
Attorney Genera? f o r 1923, 1924 at page 328 wherein, in i n t e r 
p r e t i n g the s t a t u t e under c o n s i d e r a t i o n , Sec. 345.1, i t s t a t e s : 

»• * * *This s t a t u t e , however, a p p l i e s only to 
the e r e c t i o n of the b u i l d i n g and does not place 
a l i m i t a t i o n upon the a u t h o r i t y of the Board to 
equip and f u r n i s h the b u i l d i n g w i t h what Is 
necessary to f i t I t f o r occupancy f o r the pur
poses f o r which It Is erected."* 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 

\ 
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Mr. Isadore Meyer 
Winneshiek County Attorney 
Decorah, Iowa 
Dear S i r : 

Receipt i s acknowledged of your l e t t e r of 
August 7, 1958, set out as f o l l o w s : 

"St. Benedict's School at Decorah, 
Iowa, j u s t purchased a seven-ton 
school bus f o r t r a n s p o r t a t i o n of 
students to and from school. No 
charge i s made to the students f o r 
t r a n s p o r t a t i o n , and, of course, 
St. Benedict's School Is not f o r a 
pecuniary p r o f i t . The pastor of 
St. Benedict's Church has asked me 
to determine whether or not It would 
be exempt from r e g i s t r a t i o n fees 
described in Chapter 321 of the 1958 
Code of Iowa, the same as a p u b l i c 
school d i s t r i c t . Your s p e c i f i c a t t e n 
t i o n i s c a l l e d to Section 321.19 of 
the 1958 Code. 
" I t would seem to me that since t h i s 
i s a p r i v a t e school that t h i s Section 
would not apply, but the pastor of 
t h i s church has asked me to request an 
o f f i c i a l opinion from you on t h i s mat
t e r . Your immediate a t t e n t i o n to t h i s 
i s requested." 

In view of an o p i n i o n of t h i s o f f i c e appearing 
in. the 1934 Report of the Attorney General at page 329, 
and the hol d i n g of our Supreme Court In Si 1ver Lake Con-
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sol Idated School D i s t r i c t y. Parker, 2^8 iowa 984, 29 
N. W. 2d 214, that the word "school* s used alone without 
f u r t h e r express Q u a l i f i c a t i o n includes p u b l i c schools 
o n l y , we would advise you that we concur w i t h your opinion 
that Section 321.19, supra, i s not a p p l i c a b l e to a p r i v a t e 
school. 

Very t r u y yours, 

CARL H. PESCH 
A s s i s t a n t Attorney G^nera^ 

CHP:»MKB 
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HE&Stt^FEr-#R^€&£¥*?AK: ASSESSORS; A City Assessor is required to furnish 
an official bond for the performance of his duties as such. (ld^-^^^^^- ~L Vi-u.^*** 

August 8, 1958 

Mr. Leon N. Millar 
Chairman 
Iowa Stats Tax Commission 
B u i l d i n g 

Dear Ut* M i l l a r : 

Hecsipt is acknowledged of your recent request for an opinion as to whether 

a City Assessor is required by law to furnish an official bond for the performance of his 

dutias as such. 

The applicable statutes are as follows: 

Section 441.6, Coda of Iowa (1938J: 

"Bond and salary. The county assessor shall hs required 
to furnish such bond for performance of his duties as the board of 
supervisors may faquir®, and the county shaii pay far such band. 

• Section 441.29, Coda of towa (1958): 

'Contraction. Vfchenever in ths laws of this state the 
wards, 'assessor* or 'assessors' appear, singly or In combination 
with other words, they shaii be deemed to mean and refer to tha 
county or city assessor, as the case may be." 

Section o4.1, Code of Iowa C195S): 

"Bond not required. Bonds shall not ba required of fes 
following public officers: 

1. Governor. 
2. Lieutenant governor. 
3. Members of the general assembly. 
4. Judges of the supreme, district, su pari or, and 

municipal courts. 
5. Township trustees. 
6. Alderman, counciltmn, and commissioners of 

cities and towns,** 
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Section 64.2, Code of Iowa (1958); 

^Conditions of bond of public officers. Ait other public 
officers, except as otherwise specially provided, shaii give bond 
with the conditions, in substance, as follows; 

The first question presented is whether the provisions of Section 441.6, 

Code of Iowa 11958), when Interpreted in light of the provisions of Section 441.29 

require a City Assessor to procure a bond, it is noted that the provision requiring the 

County Assessor to procure a bond also states that the county snail pay for the bond and that 

the Board of Supervisors sets the amount of same. To apply the provisions of Section 441.29, 

Code of Iowa {1958) to this section would lead to the result that the approval of and paysnent 

for the bond of a City Assessor would be in the hands of county authorities. The penary 

concern in tha Interpretation of statutes is to arrive at the intent af the legislature. The 

obvious intention of the legislature in enacting Section 441.29,, Code of lorn (1958), was 

to, as nearly as possible, make the same provision for County Assessors as for City Assessors. 

Thus, If it Is possible to find provision whereby the City Assessor is required procure a 

bond the purpose of the leglsiatura will fee served, 

A reading of Sections 64.1 and 4 4.2, Code of Iowa (1958), discloses that all 

public officers, with specifically enumerated exceptions, must provide a bond. The only 

determination left to b© made is whether or not the City Assessor is a public official» 

A definition of public officer is found in many Iowa Supreme Court decisions. The 

following elements are ascribed to a public office by the Iowa Supreme Court in Hutton v. 

State of towa, 235 Iowa 52, 15 N. W. 2nd IS (1944): 
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"(1) It must be created by the constitution or legislature or through 
authority conferred by the legislature. (2) It must possess a delegation of a 
portion of the sovereign power of government. (3) The duties and powers 
must be defined, directly or impliedly, by the legislature or through 
legislative authority. (4) The duties must be performed independently and 
without control of a superior power other than the law, unless they be those 
of an inferior or subordinate office, created or authorized by the legislature, 
and by it placed uncfer the general control of a superior officer or body* 
(53 The office must have some persftaiftency and continuity, and not be only tempor
ary and occasional. 

it would seem clear from this definition that the City Assessor is a public official. 

Therefore, it follows that a City Assessor «nist procure a bond by virtue of the provisions 

of 64.2, Code of Iowa (1938). 

Very truly yours, 

Richard J . Brinkman 
Assistant Attorney Genera! 

lUB/btif 
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August 13. 1958 SX-fy. If 

Hon, John L. Duffy 
State Representative 
202 Bank & Insurance B u i l d i n g 
Dubuque, Iowa 
My dear John: 

This w i l l acknowledge r e c e i p t of yours of the 1st 
Inst, in which you submitted the f o l l o w i n g : 

"I have received the f o l l o w i n g communication 
from which I would l i k e to r e c e i v e your opinion 
from the Dubuque Policeman's P r o t e c t i v e A s s o c i 
a t i o n . Your opinion as to the f o l l o w i n g ques
t i o n and communication would be appreciated. 
"'We would l i k e to seek your a i d in securing 
an i n t e r p r e t a t i o n from State of Iowa Attorney 
General Norman Erbe concerning the f o l l o w i n g . 
Under k}\.& of the Code of Iowa, may a p o l i c e 
man under 55 years of age r e t i r e a f t e r 22 years 
of s e r v i c e as a policeman, and then draw h i s 
pension when he becomes 55 years of age? 
"'We would deeply appreciate a c l a r i f i c a t i o n 
of t h i s p a r t i c u l a r s e c t i o n of the Code of Iowa 
in order to gain an e v a l u a t i o n of the conse
quent e f f e c t i t may have upon members of our 
own P o l i c e Department here In Dubuque, as w e l l 
as the various other departments In Iowa and 
t h e i r r e s p e c t i v e members whom I represent f o r 
our A s s o c i a t i o n . ' " 

In r e p l y thereto It seems to me that the s t a t u t e re
f e r r e d to does not permit the securing of the b e n e f i t s of Chap
ter **11 unless the member seeking such b e n e f i t s s h a l l be f i f t y -

i 2 ? - r ? - OLXJL 
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f i v e years of age at the time of retirement. Otherwise s t a t e d , 
the s e r v i c e b e n e f i t becomes a v a i l a b l e at the time of retirement 
which i s f i x e d by s t a t u t e at f i f t y - f i v e years. Retirement and 
retirement allowance appear to be concurrent a c t s . This seem*-, 
to be exp r e s s l y provided by Section 4 U . 6 ( ! ) ( a ) , which provides: 

"!. S e r v i c e retirement b e n e f i t . Retirement of 
a member on a s e r v i c e retirement allowance s h a l l 
be made by each board of trustees as f o l l o w s : 
"a. Any member In s e r v i c e may r e t i r e upon h i s 
w r i t t e n a p p l i c a t i o n to the board of p o l i c e or 
f i r e t r u s t e e s as the case may be, s e t t i n g forth 
at what time, not less than t h i r t y nor more then 
n i n e t y days subsequent to the execution and 
f i l i n g t h e r e f o r , he d e s i r e s to be r e t i r e d , pro
v i d e d , that the s a i d member at the time so s p e c i 
f i e d f o r h i s retirement s h a l l have a t t a i n e d the 
age of f i f t y - f i v e and s h a l l have served twenty-
two years or more In s a i d department, and not
withstanding t h a t , during such period of n o t i f i 
c a t i o n , he may have separated from the s e r v i c e . " 

According to t h i s s t a t u t e a member in s e r v i c e may r e t i r e 
by g i v i n g n o t i c e " t h a t he d e s i r e s to be r e t i r e d " provided that 
at that time he s h a l l have a t t a i n e d the age o f f i f t y - f i v e . 
There Is con f i r m a t i o n of t h i s view in that p r o v i s i o n i s made 
that w i t h i n the pe r i o d of n o t i f i c a t i o n separation from the 
s e r v i c e has taken p l a c e . This p e r i o d would not exceed n i n e t y da 
and would imply no r e c o g n i t i o n of any other separation p r i o r to 
the member a t t a i n i n g the age of f i f t y - f i v e years. 

Very t r u l y yours, 

0 S : M K B 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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P f t W f ^ m HOftlESTSAD TAX CREDIT; 

The homestead tax credit cannot be granted to property when one occupies 
under a contract of pucchase and has not as yet actually paid one-tenth of the 
contract price. ( 6 ^ ^ ^ ^ ^ \AJ^JU.-Ai ?.&t&vm$U*»*JL< d2l 

August 18, 1953 

t,.\. um, Walsh 
County Attorney 
£ ottawattamie County 
Council Bluffs, Iowa 

Dear Mr. tt'alshi 

This is to acknowledge receipt of your letter of June 30, 1958, in 

which you request an opinion from this office upon the following question: 

**Ther© have bean considerable building projects in this city 
under Federal financing methods and the sales of properties an* 
being accompli shed en a long term real estate contract. The purchaser 
of the propariy normally pays a small sum not In excess of $100.00 
as a down payment and the property is then sold on a contract of sale 
foif periods from thirty to thirty-five years. The purchaser then makes 
application for homestead credit and raust, of course, be denied under 
Subsection Two of Section 425.11. 

,n»Ve should Ilk* an opinion from y$ur office as to whether or 
not the ruling of the lewa Supreme Court in Curmriinas ys. First National 
Sank, 199 Iowa 667, 202 S» W. 556, would perhaps entitle tha 
contract purchaser to the homestead credit? 

"I call specifically the apparent hold of the court that the 
equitably title to the property passes to the vendee and that all the 
vendor holds is a naked legal title as security for a debt." 

The word "owner" for the purposes of the homestead tax credit has bean 

defined by the Legislature in Section 425.11(2), Code of Iowa (1958)* 

This faction reads as follows: 

"425.11 Definitions. For the purpose of this chapter* 
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"2. The word, •owner1, shall mean the person who holds tha 
fee simple title to tha homestead, and in addition shall mean the 
person occupying as a surviving spouse or the person occupying under 
a contract of purchase where it Is shown that not less than one-ttnth 
of the purchase price named in the contract actually has beenptfd and 
which contract has been recorded in the office of the county recorder 
of the county in which the property is located, or the person occupying 
the homestead under devise or by operation of the inheritance laws where 
the who (a interest passes or where the divided interest is shared only by 
blood relatives, or by legally adopted children, or where a deed which 
conveys a divided interest where fci>e u t e interests are owned by blood 
relatives or by legally adopted children.11 

Initially the definition assumes that a person occupying under a contract 

of purchase does not hold fee simple title to the property in question. The 

definition states that an owner Is one who "holds the fee simple title to the 
( 

homestead." Later in the definition we see that certain persons who d© not hold 
afae simple title 5* are also entitled to the credit. Included in this class are those 

"occupying under a santjact of purchase where it Is shown that not lass than 

one-tenth of the purchase price named in the contract actually has been paid 

In construing the word "owner" for the purposes of the homestead tax 

credit, one is compelled to use the definition contained In the a&eve*<psted 

section. As was stated in £ysink v. Board of Supervisors of Jasper County, 

229 Iowa 1240, 296 U.u. 376 ( l ? 4 l ) , : *ln construing this statute we 

are bound by the definition of terms made use of by the legislature. * * * 

•the legislature Is its own lexicographer.1 rt 

Therefore, even though the case which you cits apparently holds that a 
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purchaser under a real estate contract is tha owner of the property, the 

Legislature has seen fit to grant the homestead tax credit only to those 

occupying undter a contract of purchase who have actually paid not less than 

one-tenth of ths svnti'aet pries. 

The persons described in your question do not fall within tha definition 

of "owner" and thus are not entitled to the homestead tax credit. 

Very truly yours, 

Richard J. Brinbnan, 
Special Assistant Attorney General 

( 

RJB:fs 

i 
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C u l v e r t s l a r g e r than 36 inches In diameter must be p a i d f o r by the c i t y 
when that c i t y c o n t r o l s i t s own bridge l e v y , ( J L ^ ^ "4 ~^tr-r*b-*J-4A^4As 

mm, low® Sg--^- JlC 

August 15, 1959 

Emory la* Goodenberger 
Msadi&on County attorney 
W i n t e r s e t , Iowa 
B©» Cosiatruotioaa of C u l v e r t s in C i t i e s susd ¥mm 

Dear Kr* aoodsabergsrj 
Xour l a t t e r of J u l y 3 0 , has beam r e f e r r e d t o t h i s ©ffioo 
f o r PvpXy* tm ask s u b s t a n t i a l l y the f o l l o w i n g question: 

Where a c i t y does not maintain I t * own 'bridge 
l e v y , i s the e i t y o b l i g a t e d t o provide c u l v e r t s 
t h a t are l a r g e r than t h i r t y * s i x laches i n 
diameter ' 

S e c t i o n 309.3 of tsh© 155© Codo excludes fro® th© secondary 
b r i d g e syates p r l a a r y roads act* highways w i t h i n c i t i e s 
which c o n t r o l t h e i r own bridge l e v i e s . S e c t i o n W , 7<8) of 
the 195$ Coda granta a u t h o r i t y t o a. a u a i o i p a l c o r p o r a t i o n t o 
MJteSfrAfl and flftftSttai I * * awn bridge l e v y . S e c t i o n 4p4#? has 
been I n t e r p r e t e d i n Attorney General** £olnio»e, X9$k$ page 
50 awd jaage 136* t o the e f f e c t t h a t a l l Incorporated c i t i e s 
and towns have the power t o c o n t r o l t h e i r own bridge l e v i e s , 
t h u s , l i t the s i t u a t i o n you present, the oifcy w i l l have t o 
provide the neoeeaary c u l v e r t . The o l t y &t the present tlrae 
mi^nt a c t be i c a l t i t e l n i a g o r aafeing a bridge l e v y * out Sec
t i o n grants i t the power t o do so and t o e o n t r c l the 
same* S e c t i o n 309#3 s p e c i f i c a l l y excepts from the secondary 
bridge system highways w i t h i n c i t i e s which c o n t r o l t h e i r own 
b r i d g e l e v i e s . 

Very t r u l y yours, 

C* «J. Lyman 
Sp a o l a l A s s i s t a n t attorney Oeneral 
f o r Iowa State Highway Cojacolasion 
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August 1, 1958 

Dr. Edmund G. Zimmerer 
Commissioner o f P u b l i c H e a l t h 
Department o f H e a l t h 
L o c a l 

Dear Doctor Ziramerers 

R e c e i p t i s acknowledged o f your l e t t e r o f J u l y 29 as f o l i o 

"May we have a f o r m a l o p i n i o n on Chapter 135C as i t r e 
l a t e s to r e g u l a t i o n s and minimum s t a n d a r d s f o r n u r s i n g 
homes and c u s t o d i a l homes. 

"Chapter 13?C - S e c t i o n 1 ^ - 1 . 

" ' L o c a t i o n and c o n s t r u c t i o n o f t h a home, i n c l u d i n g plumb
i n g , h e a t i n g , l i g h t i n g , v e n t i l a t i o n , and o t h e r h o u s i n g 
c o n d i t i o n s , which s h a l l ensure the h e a l t h and s a f e t y and 
com f o r t o f r e s i d e n t s and p r o t e c t i o n from f i r e h a z a r d s . 
Such r u l e s , r e g u l a t i o n s and s t a n d a r d s r e g a r d i n g l o c a t i o n 
and c o n s t r u c t i o n o f the home may impose r e q u i r e m e n t s i n 
e x c e s s of t h o s e p r o v i d e d i n c h a p t e r f o u r hundred t h i r 
t e en (^fl3) o f the Code but s h a l l not impose r e q u i r e m e n t s 
l e s s than t h o s e p r o v i d e d by such c h a p t e r . . **, 

"Are the r e g u l a t i o n s to be e n f o r c e d i f comparable or 
s t a t e d e x a c t l y from the Chapter *H3 as to l o c a t i o n , con
s t r u c t i o n , p l u m b i n g , l i g h t i n g , v e n t i l a t i o n and o t h e r 
h o u s i n g c o n d i t i o n s which s h a l l ensure the h e a l t h and 
s a f e t y and comfort o f the r e s i d e n t s o f the homes? P a r 
t i c u l a r l y , we a r e concerned w i t h a c c i d e n t h a z a r d s which 
e x i s t , such as w i n d e r s i n s t a i r w a y s - ( R u l e s and R e g u l a 
t i o n s S e t t i n g Minimum St a n d a r d s f o r N u r s i n g Homes, Sec
t i o n 1 2 . 2 ) " 

i n answer t h e r e t o you are r e f e r r e d t o the e n c l o s e d o p i n i o n 
dated September 6 . 1957* The a u t h o r i t y to e n f o r c e Departmental 
R u l e s and R e g u l a t i o n s as such i s the same as t h e r e i n s e t f o r t h 
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w i t h r e s p e c t to o t h e r r u l e s and r e g u l a t i o n s adopted under Chapter 
135C o f the Code. The power to e n f o r c e the p r o v i s i o n s o f Chapter 
^13 as such, as w e l l as who may e n f o r c e them, i s set f o r t h i n 
Chapter 413 and e x i s t s i r r e s p e c t i v e o f the e x i s t e n c e o f s i m i l a r 
d e p a r t m e n t a l r u l e s . 

Very t r u l y y o u r s , 

LCA:md 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 
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August 18, 1358 

Mr. Donald Stewart 
J u s t i c e of the Peace 
Bevington, Iowa 
Daar S i r : 

Your l e t t e r received by t h i s Department on August 13 
is as f o i l o w s : 

"J have a question and would l i k e some Informa
t i o n . 

•'Sometime ago, w h i l e reading jn my Cod© books, 
I came across where i t s a i d that a J . P. had 
j u r i s d i c t i o n 500 yards beyond h i s county l i n e , 
but to save me, I don't seen to be able to 
f i n d i t agcin, The County Attorney would 
know but T wanted some information from your 

( o f f i c e , that i s why I am asking you about I t . 

" i s there any way that I couid have j u r i s d i c 
t i o n p e r t a i n i n g to the super highway which l i e s 
about 1/2 mi >e east of my county i ine. There 
i s e J . P. at Osceola, one at Indianola, one zl 
Norwaik and one at Ma r t i n s d a l e . The one at 
Mart i n s d a l e i s 3-miles east of Highway 35. The 
one at Indianola i s 12 miles e a s t , and the one 
at Norwaik i s 5 mi l e s east. So you can see, 
s i r , that my o f f i c e would be h e l p f u l to the 
p a t r o l and the v i o l a t o r s , " 

I am sorr y we cannot give you the opinion you seek s i n c e 
the s e r v i c e s of t h i s o f f i c e are l i m i t e d to s e r v i n g Stote l e g i s 
l a t o r s , heads of State departments, and County Attorneys, with 
respect to the d u t i e s of t h e i r o f f i c e s . 

in view of the problem presented, I would suggest you 
submit the same to your County Attorney. 

i would, however, r e f e r you to Section 601 . 1 , i9 5 3 Code 
of Iowa, which provides that the J u r i s d i c t i o n of J u s t i c e s of the 

£2 ~2<~%7 
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peace Is coextensIve with t h e i r r e s p e c t i v e c o u n t i e s , and Sec
t i o n 762.I, supra, which provides the J u s t i c e s of the peace 
have j u r i s d i c t i o n of a i l p u b l i c o f f e n s e l e s s than f e l o n y com
mit t e d w i t h i n t h e i r r e s p e c t i v e c o u n t i e s . 

Very t r u l y yours, 

CARL H. PESCH 
A s s i s t a n t Attorney General 

CHPtMKB 



BOARD OF SUPERVISORS - FIRE DISTRICTS 

No a u t h o r i t y , e i t h e r e x p r e s s or i m p l i e d , under Chapter 357A f o r Board o f 
S u p e r v i s o r s to s e p a r a t e a township o r a p a r t o f a township from the 
b e n e f i t e d f i r e d i s t r i c t p e t i t i o n e d f o r . 

August 25, 1956 

Mr. I s a d o r a Meyer 
ISinneshiek County A t t o r n e y 
10^1-2 Washington S t r e e t 
Decorah, Iowa 

Dear S i r : 

T h i s w i l l acknowledge y o u r s o f the 2 3 i n s t « i n which you s e t out 

the f o l l o w i n g ! 

"Chapter 357A p r o v i d e s f o r b e n e f i t e d f i r e d i s t r i c t s c on
s i s t i n g o f more than one to w n s h i p , o r p a r t s or t o w n s h i p s . 
S e c t i o n 357*»3 p r o v i d e s f o r n o t i c e o f h e a r i n g and Sec
t i o n 357A.H- p r o v i d e s t h a t the Board o f S u p e r v i s o r s s h a l l 
by r e s o l u t i o n e s t a b l i s h the b e n e f i t e d f i r e d i s t r i c t or 
d i s a l l o w t h e p e t i t i o n . N o t h i n g i s s a i d i n the s t a t u t e s 
about the Board a f t e r h e a r i n g t a k i n g out a township o r 
p a r t o f a township where t h e p e o p l e do not d e s i r e to go 
i n t o the b e n e f i t e d f i r e d i s t r i c t * Can the Board o f Super
v i s o r s under S e c t i o n 357A.** t a k e out a township o r p a r t 
o f a t o w n s h i p , and approve the b a l a n c e o f the b e n e f i t e d 
f i r e d i s t r i c t , o r do they have to e i t h e r approve o r d i s 
a l l o w the e n t i r e p e t i t i o n ? 

" H e a r i n g w i l l be h e l d under t h i s Chapter on August 2 8 , 
and i am sure t h i s q u e s t i o n w i l l come up. May I hear 
from you on t h i s a t your very e a r l i e s t c o n v e n i e n c e . " 

In r e p l y t h e r e t o | a d v i s e as f o l l o w s ! 

S e c t i o n 3 5 7 A . 1 , Code o f 1958» p r o v i d e s f o r h e a r i n g by t h e Board 

o f S u p e r v i s o r s upon t h e p e t i t i o n , w h i c h , among o t h e r t h i n g s , s h a l l 

d e s c r i b e the 'fepproximate d i s t r i c t to be s e r v e d * * 
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Section 357A.2 provides that the d i s t r i c t may Include a l l or 
p o r t i o n s of ono township and any a d j o i n i n g townships or p o r t i o n s 
thereof. 

S e c t i o n 357A .3 provides f o r a hearing upon the p e t i t i o n and 
Section 3 5 7 A A provides i n terras the f o l l o w i n g a c t i o n of the board* 

"On the day f i x e d f o r auchlhaaring, the board of super
v i s o r s s h a l l by r e s o l u t i o n e s t a b l i s h the benefited f i r e 
d i s t r i c t or d i s a l l o w the p e t i t i o n * For adequate reasons 
the board of s u p e r v i s o r s way defer a c t i o n on such p e t i 
t i o n f o r not to exceed ten days a f t e r the day f i r s t set 
f o r a hearing.*' 
It w i l l be noted that the board has a u t h o r i t y to e s t a b l i s h 

the benefited f i r e d i s t r i c t or d i s a l l o w th© p e t i t i o n . The a c t i o n 
of the board i s o p e r a t i v e upon the benefited d i s t r i c t and the only 
such d i s t r i c t before the board i s th© d i s t r i c t described i n the p e t i 
t i o n . I t s a u t h o r i t y ^ according to the foregoing s e c t i o n , i s to 
e s t a b l i s h that b e n e f i t e d f i r e d i s t r i c t or d i s a l l o w the p e t i t i o n . 
T h i s view of that s t a t u t e i s confirroed by th© language of Section 
357A.5* which s t a t e s ; 

"©hen th© board of supervisors s h a l l have e s t a b l i s h e d the 
b e n e f i t e d f i r e d i s t r i c t , they s h a l l appoint a competent 
d i s i n t e r e s t e d c i v i l engineer, who s h a l l prepare a pre
l i m i n a r y p l a t showing the proper design i n general out
l i n e of the d i s t r i c t , and s h a l l show the l o t s and paroela 
of land w i t h i n the proposed d i s t r i c t as they appear on the 
county a u d i t o r * s p l a t books, together with the names of 
the owners, and the assessed v a l u a t i o n of s a i d l o t s and 
p a r c e l s . " 
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The e n g i n e e r ' s r e p o r t on t h a day set f o r h e a r i n g t h e r e o n b e f o r e the 

board may be, a c c o r d i n g to the s t a t u t e , S e c t i o n 3 5 7 A . 8 , approved or 

d i s a p p r o v e d . Th© e x t e n t o f the board's a u t h o r i t y over the p l a n 

i s t o maK* changes i n b o u n d a r i e s as they appear on the e n g i n e e r * s 

r e p o r t . 

Thus, the s e v e r a l powers o f the board and o f t h e engin e e r a r e 

d e s c r i b e d and c l e a r l y t h e e n g i n e e r ' s r e p o r t i s made upon the bene

f i t e d f i r e d i s t r i c t e s t a b l i s h e d by the board. I am o f the o p i n i o n , 

t h e r e f o r e , t h a t t h e r e i s n e i t h e r e x p r a s s nor i m p l i e d power i n the 

board to s e p a r a t e a township or a p a r t o f a township from th© bene

f i t e d d i s t r i c t p e t i t i o n e d f o r . 

Very t r u l y y o u r s , 

GSsmd 

OSCAR STRAUSS 
f i r s t A s s i s t a n t A t t o r n e y General 



COUNTIES—MEMORIAL BUILDINGS: Under Code Chapter 37 onl 
memorial per governmental u n i t Is contemplated except as 
vided i n Se c t i o n 37.22. ^ ^ r. H 

August 8, 1953 

Mr, T. C. St r a c k 
Grundy County Attorney 
Grundy Center„ iQWQ 

Dear S i n 
Receipt i $ acknowledged o f your l e t t e r o f recent date as 

lows j 
"Under the p r o v i s i o n s o f Chapter 37 o f the Iowa Code 
r e l a t i n g t o the c o n s t r u c t i o n o f Memorial H a i l s , e t c . . 
Grundy County issued bonds pursuant t o an e l e c t i o n f o r 
the c o n s t r u c t i o n of a County Memorial H o s p i t a l . The 
date o f the bend issue being sane time i n 1948. A f t e r 
issuance o f the bonds the h o s p i t a l was b u i l t and I t 
has been operated s i n c e that V.tm as the 'Grundy County 
Memorial H o s p i t a l . ' 
"At th© present time there i s c o n s i d e r a b l e i n t e r e s t ir, 
b u i l d i n g and o p e r a t i n g a convalescent nursing home h\ 
Grundy County. 
»?We should 1 ?ke an o p i n i o n from your o f f i c e on the f o l 
lowing q u e s t i o n s . 
" I . Under the p r o v i s i o n s of Chapter 37 o f the Code, 
co u l d the commissioners c o n s t r u c t and operate an a d d i 
t i o n t o the present h o s p i t a l b u i l d i n g o r a separate 
b u i l d i n g t o be used as a convalescent n u r s i n g home? 
"2. In the event t h a t the coramissloners could con
s t r u c t and operate such a home, could the c o n s t r u c t i o n 
be financed by the issuance o f a d d i t i o n a l bonds under 
Chapter 37 f o r a l l o r a part o f the c o s t ? " 



Mr* 7. C. Str a c k — 2 August B, 1356 

Your f l r 3 t question i s in essence whether Chapter 37 o f the 
Code a u t h o r i z e s e r e c t i o n o f more than one memorial. Chapter 37 
i s b a s i c a l l y s i m i l a r t o Chapter 347 o f the Code. In answer to 
a p a r a l l e l problem art s i no under Chapter 347 i t i s s t a t e d i n an 
op i n i o n dated August 23, 1956, a copy of which i s enclosed here
w i t h , that Chapter 347 conf e r s a u t h o r i t y t o b u i l d o n l y one county 
h o s p i t a l . Because o f the b a s i c s i m i l a r i t y o f the a u t h o r i t y con
f e r r e d and procedure p r e s c r i b e d i n Chapter 37» I am o f the o p i n i o n 
t h a t Chapter 37 does not a u t h o r i z e c o n s t r u c t i o n o r o p e r a t i o n o f an 
a d d i t i o n t o an e x i s t i n g memorial o r an a d d i t i o n a l memorial except 
as provided in Sec t i o n 37*22, As long as o r i g i n a l bonded indebted
ness remains outstanding, Section 37.22, by i t s express terms, i s 
not a v a i l a b l e i n the s i t u a t i o n you d e s c r i b e . 

F u r t h e r , even were i t a v a i l a b l e , c o n s i d e r a t i o n would need to 
be given t o the exact terms o f the p r o p o s i t i o n o r i g i n a l l y voted 
on by the e l e c t o r s . I f i t were phrased as a general a u t h o r i s a t i o n 
t o b u i l d any type o f memorial p e r m i s s i b l e under the law. then the 
change i n purpose o r a d d i t i o n a l purpose you d e s c r i b e might be 
au t h o r i z e d wore funds a v a i l a b l e und&r Section 37.22. On the other 
hand, i f the p r o p o s i t i o n s p e c i f i e d a memorial h o s p i t a l , no a u t h o r i t y 
would e x i s t t o e r e c t another type of memorial. 

Answer t o your f i r s t question makes answer t o your second 
question unnecessary. 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCAsmd 
Enc. Strauss to Hoover 

(Clay Co. A t t y . ) 
8/26?56 



STATE INSTITUTIONS: Woodward State Hospital--No fee Is authorized 
where a s t e r i l i z a t i o n under Code Chapter 145 i s performed by a 
surgeon on the s t a f f of the s t a t e i n s t i t u t i o n . J . 

Mrs. L. Joanne fcain 
E x ecutive Secretary 
S t a t e Board o f Eugenics 
L o c a l 
Dear Mrs. Kairc: 

Receipt i s ect«iowledged o r your Se t t e r o f August 4 In tohich 
yew i n q u i r e whether a fee may be p a i d t o the Woodward S t a t e 
H o s p i t a l and School In s t e r l 1 I z e t i o n cases whore the o p e r a t i o n 
i s performed by a surgeon on the s t a f f o f the Woodward St a t e 
H o s p i t a l and School. 

In answer t h e r e t o you are advised t h a t the payment o f f e e s 
Ira stars I I z a t i o n cases i s governed by s t a t u t e , the p e r t i n e n t 
s t a t u t e s being contained i n Chapter Coda o f Iowa. Spec!* 
f i c o l l y you are r e f e r r e d t o Section 145.£2, which provides ©$ 
f©1 lows: 

"A physic?ail o r surgeon, who I s not i n the employ o f 
the s t a t e ^ s h a l l r e c e i v e a reasonable compensation f o r 
an o p e r a t i o n performed hereunder* which compensation 
s h a l l be p a i d from any funds i n the s t a t e t r e a s u r y not 
otherwise appropriated." 

A l l y i n g the well"known maxim "expressSo unlus e s t axelus;o 
a l t e r i u s " , you a r e advised no payment o f fee f o r the type o f 
o p e r a t i o n made t t e subject o r your l e t t e r i s a u t h o r i z e d where 
the o p e r a t i o n i s performed by a surgeon m the s t a f f o f the 
Woodward S t a t e H o s p i t a l . 

August 3, 1353 

Very t r u l y yours. 

LCAsmd 

LEONARD C. A8ELS 
A s s i s t a n t Attorney General 



AERONAUT 5CS -
F a i l u r e to r e g l s t a r as a Irman — An i n d i c t a b l e 

mi sdemeanor. 

August 2Q, 1258 

Mr* L, M v e r t o n 
Iowa Aeronautics Commission 
Stat© CapTSot 
Sear S i r s 

Receipt: 2s acknowledged o f your l e t t e r o f 
August %* 4 253, as follows? 

"! km® b%®n requested by one of our commission 
ra^rs to a s c e r t a i n i f fs-l!ur<* to r e g i s t e r as 
on eJnn.sn Fs or i s not an i n d i c t a b l e misds>~ 
meaoor „ 
This qv.o-itfcn arose a*i s recwH o f * recent case. 
Your o p t i o n ?a t h i s raat-ar • r> 4;->prec?atedo:* 
i assw*0 the r e g i s t r a t i o n to v/s*Jch you r e f e r 

Is that r e q u i r e d by chapter 3-28, Cods of lorn* 
and p a r t i c u l a r l y i n s e t i o n s 323.12 end 328.37 
thereof, Section 328.19 p r o v i d e r -fn p e r t i n e n t 
parti 

. "Every oirman s h a l l r % g 5 s t ^ r an-.vua> l y 
w i t h th» aeronautics comnrj* est on.. 

Section 328.37 provides In p e r t i n e n t parts 
"Except as provided In s e c t i o n 328.35* it 
s h a l l fee unlawful f o r any person to operate 
...any c i v i l a i r c r a f t * . , or to engage i n 
aero u n i t i e s as an airman *** unless there hss 
been I ssued t h e r e f o r . o r . thereto -erf apprepr i ate ,.̂-
c e r t l f i c a t e o f r e g i s t r a t i o n , , . / * 

The penalty f o r v i o l a t i o n o f the above and other 
p r o v i s i o n s o f Chapter 328 Is p r e s c r i b e d In s e c t i o n 
328.40 which p r o v l c e s In p e r t i n e n t p a r t ; 



'•Any person who v i o l a t e s any o f the p r o v i s i o n s 
o f t h i s chapter ... s h a l l be g u i l t y o f a mis
demeanor and upon c o n v i c t i o n s h e l l be punished 
a c c o r d i n g l y * " 

At t h i s p o i n t * I t might be w e l l t o i n t e r j e c t the 
comment w i t h respect to the p r e c i s e terms o f your 
question that " f a i l u r e to r e g i s t e r as an airman" i s 
o f I t s e l f no offense u n l e s s the party so f a i l i n g 
i s , In f a c t , an airman and engages In aeronautics 
as such", £n "airman" i s d e f i n e d i n s e c t i o n 3 2 8 J ( 5 ) 
as f o l l o w s ; 

•* •Airman' means any I n d i v i d u a l who engages, 
as the person In command, or as p i l o t , me
chanic, or member o f the crew, In the n a v i g a t i o n 
o f a i r c r a f t w h i l e under way and any i n d i v i d u a l 
v4io i s d i r e c t l y In charge o f the i n s p e c t i o n , 
maintenance, o v e r h a u l i n g , or r e p a i r o f a i r c r a f t , 
a i r c r a f t engines, p r o p e l l e r s , a i r c r a f t appliances, 
or parachutesj and any i n d i v i d u a l who serves 
In tho c a p a c i t y o f a i r c r a f t d i s p a t c h e r or 
s i r - t r a f f i c c o n t r o l towor operator. I t s h a l l 
not Include I n d i v i d u a l s engaged In aeronautics 
as an semployee of the United S t a t e s or any 
s t a t e o r f o r e i g n country and any I n d i v i d u a l s 
employed by a manufacturer of a i r c r a f t , 
a i r c r a f t engines, propel Sera, or appliances t o 
perform d u t i e s as inspector or mechanic i n 
connection therewith, and any i n d i v i d u a l per-
form!ng Inspection o r mechanical d u t i e s i n 
connection w i t h a i r c r a f t owned or operated 
by him." 

Thus, one who f a l l e w i t h i n the quoted s t a t u t o r y 
d e f i n i t i o n o f "airman" and f a l l s t o procure a 
c e r t i f i c a t e o f l i c e n s e commits a misdemeanor. 
However, you i n q u i r e whether I t i s an i n d i c t a b l e 
misdemeanor. For answer we turn to the c r i m i n a l 
law s e c t i o n s o f the Code. S e c t i o n 687.1 Informs us t h a t 
crimes are d i v i d e d Into f e l o n i e s and misdemeanors. 
S e c t i o n 687,2 d e f i n e s M f e l o n y * 1 as any crime punish
a b l e by imprisonment i n the reformatory o r p e n i t e n t i a r y . 
S e c t i o n 687.4 d e f i n e s "misdemeanor" as encompassing 



3-

a l l other crimes. S e c t i o n 687.7 provides misde* 
meanors f o r which no s p e c i f i c penalty i s pr e s c r i b e d * 
s h e l l be punished by Imprisonment In the County 
j a i l o f not more than one year o r f i n e o f not 
more than $500. Since chapter 328 does not provide 
any s p e c i f i c penalty i t f o l l o w s that s e c t i o n 
68/»7 p r e s c r i b e s the penalty f o r v i o l a t i o n o f 
the p r o v i s i o n s i n quest i o n . 

Section 762.1 provides that j u s t i c e s o f the 
peace may t r y o f f e n s e s l e s s then felony f o r which 
the p r e s c r i b e d punishment does not exceed a f i n e 
of §100.00 o r Imprisonment f o r t h i r t y days. Since 
the p r e s c r i b e d punishment f o r the offense In question 
exceeds those l i m i t s , the o f f e n s e i s an i n d i c t a b l e 
misdemeanor. 

Very t r u l y yours 

I C A » j s 

l£0?4ARS> C. ABELS 



SCHOOLS -
Bond e l e c t i o n s Submission as s p e c i a l questions at 

general e l e c t i o n -&S 

August 21, 1958 

Mr* Robert L. Oetb 
Oubuque County Attorney 
Dubuque, Iowa 
A t t e n t i o n * Mr, Frank D, G i l loon 
Dear S i n 

Receipt i s acknowledged of your l e t t e r of 
August 15, 1958, as f o l l o w s * 

"An Opinion from your o f f i c e on the f o l l o w i n g 
question w i l l be appreciated: 
"Whether Dubuque Community School D i s t r i c t 
can l e g a l l y submit a question to the v o t e r s 
on a day o f general e l e c t i o n r e l a t i v e to a 
school oond Issue?" 
I am mindful o f the f o l l o w i n g Sections of the 1958 
Code of Iowa: 
Sec* 27^*2, r e q u i r i n g that bond questions be 
a u t h o r i z e d by the v o t e r s o f the school corp
o r a t i o n ; 

Sec* 75.1, r e q u i r i n g s i x t y per cent of t o t a l 
v ote case; 
Sec* 277*1, et sequi date o f r e g u l a r school 
e l e c t i o n ; 
Chapter 296 on Indebtedness v>f School D i s t r i c t s * 
The Dubuque Community School D i s t r i c t embraces 
t e r r i t o r y o u t s i d e the t e r r i t o r i a l l i m i t s of the 
C i t y o f Dubuque, towa, and f o r that reason, as 



walI as tha Sections above c i t e d , I advised 
the School Superintendent o f Dubuque t h a t he 
should h o l d a s p e c i a l e l e c t i o n as the law 
p r o v i d e s and not confound the general e l e c t i o n 
However, he d e s i r e s a Opinion from your o f f i c e 
s t a t i n g whether I t i s lege) t o o f f e r such a 
question a t the general e l e c t i o n I f he can 
time I t r i g h t . 

S e c t i o n 236,3, Code of Iowa, provides f o r submitting 
the question o f school bonds to the v o t e r s and p r o v i d e s 
as f o l l o w s j 

296.3 SUCTION CAU£D§ The p r e s i d e n t o f the 
board o f d i r e c t o r s on r e c e i p t o f such p e t i t i o n 
s h a l I , w i t h i n ten days, c e l l a meeting o f the 
board which s h a l l c a l l such e l e c t i o n , f i x i n g 
the time end p l a c e thereof* which may be a t 
the time and piece o f h o l d i n g the r e g u l a r 
school e l e c t i o n * 

A l s o p e r t i n e n t t o your question Is s e c t i o n 296.5, 
Code of towa, which provides as foltowse 

296.5 DATE OF ELECTION, The e l e c t i o n s h a l l 
be h e l d on a day not l e s s than f i v e nor mere 
than twenty days a f t e r the l e s t p u b l i c a t i o n 
o f n o t i c e . 

In a d v i s i n g you that the advice you have given 
your Superintendent appears l e g a l l y sound, 1 quote from 
£he 1930 Reprot of the Attorney General a t page 121 
where I t i s salds 

P f e a r e t h e r e f o r e o f the o p i n i o n that where 
the term * general e l e c t i o n * Is used In connection 
w i t h a school s t a t u t e , i t r e f e r s to jthe r e g u l a r 
school e l e c t i o n and not the b i e n n i a l s t a t e 
e l e c t i o n * The board o f a school c o r p o r a t i o n would 
have no a u t h o r i t y t o submit a p r o p o s i t i o n a t 
the b i e n n i a l s t a t e e l e c t i o n and the o n l y 
way i t c o u l d be submitted a t that time would be 
f o r the board to c a l l e s p e c i a l e l e c t i o n on 
t h a t date/* 

Very t r u l y yours 

U t t W U ) C. ABELS 
Ass i s t e n t Attorney General 

L C A j j s 



TREASURER — MOTOR FUEL TAX: Whether a p r o j e c t i s a p u b l i c 
f u n d d r a i n a g e p r o j e c t ^ i s a q u e s t i o n o f f a c t s\ \ 

August 29, 1958 

Honorable M. L. Abrahamson 
T r e s s u r e r o f S t a t e 
L O C A L 

A t t e n t i o n : Mr. 8. G. March: 
D i r e c t o r , Motor F u e l Tax D i v i s i o n 

Dear S i r : 

Your l e t t e r o f August 11, i s as f o l l o w a : 

"Our r e c o r d s , which are s u b s t a n t i a t e d by S tandard O i l , show 
t h a t the J . D. Armstrong Co. of Ames, Iowa purchased as 
f o l l o w s : 

J u l y , 1957 Mf , 8 0 5 g a l l o n s $ 3 , 1 3 6 . 3 5 tax 

August 61,661 g a l l o n s $ ^ , 3 1 6 . 2 7 tax 

September 5 2 , 7 ^ g a l l o n s $ 3 , 6 9 2 . 0 8 t a x 

October 2 2 , 1 2 7 g a l l o n s $1,5I+8.89 tax 

The T o t a l 
purchased l 8 l , 3 3 7 g a l l o n s and $ 1 2 , 6 9 3 . 7 9 tax 

/ 10# p e n a l t y $ 1 , 2 6 9 . 3 8 

"These purchases are made f o r work performed on the L i t t l e 
S i o u x P r o j e c t and d e l i v e r i e s made at Onawa, Iowa. The con
t r a c t made p r i o r to J u l y 1, 1957, and under the P u b l i c Funds 
Law the t a x was p a y a b l e . 

" I n c o m p l e t i o n o f the c o n t r a c t , work c o n t i n u e d a f t e r J u l y 1, 
1957 and through th e f o u r above s t a t e d months. Under S e c t i o n 
3 2 ^ . 8 0 , r i g h t s and o b l i b a t i o n s r e s e r v e d , o f the Iowa Motor 
V e h i c l e F u e l Tax Law, our o p i n i o n s u b s t a n t i a t e d by your De
partment i s t h a t the t a x on such C o n t r a c t s a r e due. 

"Mr. Armstrong has asked f o r j& s p e c i f i c r u l i n g on t h i s c a s e . 



M. L» Abrahamson - 2 - August 2 9 , 1958 

H i s c o n t e n t i o n i s t h a t the L i t t l e S i o u x P r o j e c t i s not a 
d r a i n a g e p r o j e c t . T h i s i s somewhat absurd i n t h a t the a c 
t u a l t i t l e i s the L i t t l e S i o u x Drainage P r o j e c t and d r a i n 
age w a r r a n t s were i s s u e d by the County i n payment f o r s u r 
v e y i n g and f o r r i g h t o f way. The ba l a n c e was p a i d out o f 
F e d e r a l funds f o r d r a i n a g e work. 

"By no s t r e t c h of i m a g i n a t i o n c o u l d we p o s s i b l y c a l l t h i s 
a n y t h i n g but a p u b l i c fund p r o j e c t which, under the o l d 
law, make i t t a x p a y a b l e . S e c t i o n 32*+.80 very s p e c i f i c a l l y 
v e r i f i e s t h a t o b l i g a t i o n s i n c u r r e d under the p r e v i o u s law 
a r e s t i l l v a l i d and o b l i g a t i o n s p a y a b l e . " 

i n answer t h e r e t o you a r e a d v i s e d as f o l l o w s : 

1. I t remains the o p i n i o n o f t h i s o f f i c e t h a t under the 
p r o v i s i o n s o f S e c t i o n 3 2 ^ . 8 0 , Chapter 167, Laws o f the 5 7 t h 
G e n e r a l Assembly, "the tax due from c o n t r a c t o r s on c o n t r a c t s 
e x e c u t e d p r i o r to J u l y 1957, a r e p a y a b l e i n accordance 

f o r m a l O p i n i o n , S t r a u s s to Abrahamson, T r e a s u r e r o f S t a t e , 

2 . Whether the " L i t t l e S i o u x P r o j e c t " i s a d r a i n a g e p r o j e c t 
i s a q u e s t i o n o f f a c t . Being a q u e s t i o n o f f a c t , t h i s o f f i c e 
i s p r e c l u d e d from r e n d e r i n g an o p i n i o n t h e r e o n . 

( i n -

Very t r u l y y o u r s , 

CHPtdd 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 



I O W A . L O . 1 9 5 8 - 0 9 



dries A jV l> L--JA1 'S : 4 /1* r* r> e $ ~ -

Free p u b l i c l i b r a r i e s may contract with any c i t y , town, school 
c o r p o r a t i o n , township or county f o r i t s use by the resi d e n t s 
thereof and without d i s t i n c t i o n as to whether the resi d e n t s 
r e s i d e w i t h i n or without the c i t y making the c o n t r a c t , f^fhmi^ 

September 30, 1958 

Miss Ern e s t i n e Grafton, D i r e c t o r 
State T r a v e l i n g l i b r a r y 
H i s t o r i c a l B u i l d i n g 
L o c a l 
Dear Madami 

This w i l l acknowledge r e c e i p t of yours of the 29th Inst. 
In which you submitted the f o l l o w i n g ! 

"In c o n f i r m a t i o n of our telephone conversation 
of t h i s week and the ma t e r i a l which you f o r 
warded to t h i s o f f i c e , I am requesting you f o r 
an i n t e r p r e t a t i o n of Chapter 373, Section 11 
p e r t a i n i n g to the powers of a town 1ibr a r y 
board•to c o n t r a c t . This s e c t i o n provides that 
c o n t r a c t s may be made between the board of 
trustees of any f r e e p u b l i c l i b r a r y and any 
c i t y , town, school c o r p o r a t i o n , township or 
with the tru s t e e s ot any county l i b r a r y d i s 
t r i c t f o r i t s use by the r e s p e c t i v e r e s i d e n t s . 
I t a l s o has a l i m i t a t i o n clause o u t s i d e of 
c i t i e s and towns. 

"The V1111sea P u b l i c L i b r a r y board of tr u s t e e s 
would l i k e to know If It i s w i t h i n the law f o r 
them to co n t r a c t with the school board f o r 
moneys o u t s i d e the town of V i l l l s c a to bear 
the expense of c h i l d r e n In that Incorporated 
area o u t s i d e the town who are coming i n t o 
V i l l l s c a f o r both school and p u b l i c l i b r a r y 
s e r v i c e . " 
In r e p l y thereto I would advise as f o l l o w s . Section 11, 

vhapter 378, Code 1958, provides as follows? 
"Power to c o n t r a c t . Contracts may be made 
betweenHEhe board of tr u s t e e s of any f r e e 
p u b l i c l i b r a r y and any c i t y , town, school 
c o r p o r a t i o n , township, or county or wit h the 
tr u s t e e s of any county l i b r a r y d i s t r i c t f o r 
I t s use by t h e i r r e s p e c t i v e r e s i d e n t s . Town-
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ships and counties may enter i n t o such con
t r a c t s , but may only c o n t r a c t f o r the r e s i 
dents o u t s i d e of c i t i e s and towns. Such con
t r a c t by a county shal1 supersede al1 con
t r a c t s between the l i b r a r y t r u s t e e s and town
ships or school c o r p o r a t i o n s o u t s i d e of c i t i e s 
and towns." 
i t w i l l be seen by the terms thereof that the tru s t e e s 

of any f r e e p u b l i c l i b r a r y may co n t r a c t w i t h any c i t y , town, 
school c o r p o r a t i o n , township or county or with the tr u s t e e s of 
any county l i b r a r y d i s t r i c t f o r I t s use by t h e i r r e s p e c t i v e 
r e s i d e n t s . By i t s terms any p u b l i c l i b r a r y board Including the 
V i l l l s c a Board would have a u t h o r i t y to make a con t r a c t with a 
school c o r p o r a t i o n as the V i l l l s c a Board proposes to do f o r the 
use by the school c o r p o r a t i o n of the V i l l l s c a l i b r a r y , such use 
to be a v a i l a b l e without d i s t i n c t i o n between school r e s i d e n t s 
w i t h i n or without the c i t y making the c o n t r a c t . The co n t r a c t 
concerning r e s i d e n t s o u t s i d e of c i t i e s and towns Is r e s t r i c t e d 
to c o n t r a c t s made with townships and co u n t i e s . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



HEADNGTE: TAXATION—HOMESTEAD TAX CREDIT—MlLITARY SERVICE TAX CREDIT. 
X. Where owner within the meaning of Section 4 2 5 . I I , Code of Iowa, (1958), occupys 

homestead until September 1, he Is entitled to Homestead Tax Credit. 
2. One who becomes equitable owner of property prior to July 1 and who files for exemption 

prior to July 1 and who otherwise meets requirements set by statute is entitled to 
Military Service Tax Credit. 

3. Recordation of instrument by which ownership is claimed Is not a prerequisite to the 
granting of the Military Service Tax Credit. 

4. Vendee In executory contract to purchase real estate is equitable owner of property and 
as such is entitled to Military Service Tax Credit if requirements of statute are otherwise 
met. Option holder in option to purchase real estate Is not entitled to Military Service 
Tax Credit. 

5. Owner who is vendor In real estate contract and occupying property as a homestead need 
not specifically be given the right of occupancy by the terms of the contract In order to 
qualify for Homestead Tax Credit. 



September 25, 1958 

Ur. Leon Si, Mi Her 
Chairman 
Iowa State Tax Commission 
State Office Building 
Des Moines, Iowa 

Dear Mr. Miller, 

This is to acknowledge receipt of your letter of July I B , 1908, in which 

you request an opinion from this office upon the following questions. 

'Taxpayer 'A1 made application to his county assessor 
for a homestead tax credit on his homestead In the month of 
fslarch, 1958. He was not a war veteran, therefore, did not make 
any claim for military service tax exemption for 1930. On 
June 20, 1958, he entered into a contract for the sale of his 
home property to 'B\ and on that same date the latter made a 
substantial downpayment to 'A*. The contract for sale contained 
the express provision that 'A' was to have the right to continue 
in possession of tha property until September 1, 1958, on 
which date 'B* was to get possession thereof. *Et was a veteran 
of World War I, and on June 30, 1958, he filed with his county 
assessor a claim for military service tax exemption for 1953, 
and designated the home property purchased under contract dated 
June 20, 1958, from 'A'. did not have the contract for sale 
recorded In the county recorder's office until July 10, 1958. 
Under the contract *B* is to pay the 1958 taxes due In 1959 on 
the property. Questions in the matter are: * 

11 (1) Is taxpayer 'A' entitled to have the 
homestead tax credit for 1958, onthe home property 
sold to •B'i 

"(2) Is *B' entitled to a military service tax 
exemption for 1958, on the home property purchased 
under contract from * A*» 

"(3) Would It make any difference in the matter 
whether the contract was not recorded until alter 
July 1, 1958? 
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•(4) Would it make any difference if a 'contract 
to sell' were involved instead of a contract for sale i 

"(5) Assuming that 'A* is held to be entitled to a 1958 
homestead tax credit on the property, would he have been 
entitled to such credit had he continued to occupy the premises 
beyond July 1,1953, where the contract for sale did not 
expressly provide for him to retain possession of the property 
after that date 11 

The following excerpts from Section 425.11, Code of Iowa (1953), are 

relevant to your first inquiry; 

H 2 5 . l l Definitions. For the purpose of this chapter 
and wherever used in this chapter: 

M l . The word, 'homestead1, shall have the following 
meaning: 

! !a. The homestead must embrace the dwelling house In 
which the owner is living at the time of filing the application and 
said application must contain an affidavit of his intentionto occupy 
said dwelling house, in good faith, as a home for six months or more 
in the year for which the credit is claimed, provided further, that 
when any person ia inducted into active service under the selective 
training and service act of the United States or whose voluntary 
entry into active service results in a credit on the quota of persons 
required for service under the selective training and service act, or who, 
being a member of any component part of the military, naval, or air 
forces or nurse corps of this state or nation, is called or ordered 
into active service, such person shall be considered as occupying 
or living on the homestead during such service, and where equitable 
or legal title of the fwmesteadis in the spouse of the person who is 
a member of or is inducted into the armed services of the United 
States, the spouse shall be considered as occupying or living on 
the homestead during such service. 

"2. The word, 'owner1, shall mean the parson who holds 
the fee simple title to the homestead, and in addition shall mean 
the person occupying as a surviving spouse or the person occupying 

http://H25.ll
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under a contract of purchase where it is shown that not less than 
one-tenth of the purchase price named in the contract actually has 
been paid and which contract has been recorded in the office of the 
county recorder of the county In which the property is located, or 
the person occupying the homestead under devise or by operation 
of the inheritance laws where the whole interest passes or where 
the divided interest is shared only by blood relatives, or by legally 
adopted children, or where the person is occupy! ng the homestead 
mda a deed which conveys a divided interest where the other 
interests are owned by blood relatives or by legally adopted children. 

«***.» 

It has been held by the Supreme Court of iowa that the homestead tax credit 

is a credit to tha property as distinguished from a credit to the owner. Ahrweiier 

v. Beara* of Supervisors of Mahaska County, 22&lowa 229, 233 N. W. 389 (.193%. 

The Supreme Court has further stated that the credit is not to be determined by the 

liability of the claimant to pay the tax. Eysink v. Board of supervisors of Jasper 

County, 229 Iowa 1240, 296 H. W. 376 (1941). Therefore, the fact that f ,8 n 

is ta aay the 1958 taxes on this property is immaterial. A copy of the contract in 

question has not been provided. Therefore, it is assumed that fee simple title to the 

property was retained in the seller as is the normal situation. This being the case, 

"A" would be an "owner" within the meaning of Section 425.11 (2), Code of Iowa 

(1958), for the entire year. It further appears from the fact situation presented that 

"A" occupied the property in a dwelling house for six months or more and was living 

in tha house at the time of filing the application. It appearing that all the requirements 

of the Homestead tax Credit Act have been met, it would follow that a homestead tax 

credit should be allowed on this property for the year 1958. 
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The following sections of the Code of Iowa (1953) are pertinent to your 

second question: 

"427.5 Reduction—discharge of record—oath. 
Any person named in section 427.3, provided he is a resident 
of and domiciled in tha state of Iowa, snail receive a reduction 
equal to his exemption, to be made from any property owned by such 
person and designated by him by proceeding as hereafter provided* 
tn order to be eligible to receive said exemption or reduction the 
person claiming same shall have had recorded in tha office of the 
county recorder of the county In which he shall claim exemption or 
reduction, the military certificate of satisfactory service, order 
transferring to inactive status, reserve, retirement, or order of 
separation from service, or honorable discharge of the person 
claiming or through whom Is claimed said exemption; in the event 
said evidence of satisfactory service, separation, retirement, furlough 
to reserve, inactive status, or honorable discharge is lost he may 
record in lieu of the same, a certified copy thereof, ^aid person 
shall file with the city or county assessor, as the case may be his 
claim for exemption or reduction in taxes under oath, which claim shall 
set out the fact that he is a resident of and domiciled in the state 
of Iowa, and a person within the terms of section 427.3, and give 
the volume and page on which the certificate of satisfactory service, 
order of separation, retirement, furlough to reserve, inactive status, 
or honorable discharge or certified copy thereof Is recorded in the 
office of the county recorder, and may include the designation of 
the property from which he desires said exemption or reduction to 
be made, and shall further state that he is the equitable and legal owner: 
of the property designated therein. The assessor shall tabulate and 
deliver or file said claims with the county auditor, having his recom
mendations for allowance or disallowance indorsed thereon, in case 
the owner of the property is in active service in any of the armed 
forces of the United States or of this state, including the nurses' 
corps of the state or of the United States, said claim may be executed 
and delivered or filed by the owner's spouse, parent, child, brother, 
or sister, or by any person who may represent him under power of 
attorney. Ho person may claim a reduction or exemption In more than 
one county of the state, and if no design at ion is made the exemption 
shall apply to the homestead, if any." 

r t427.6 Allowance—continuing effectiveness. Said claim 
for exemption, If filed on or before July I of any year and allowed by 
the board of supervisors, shall be effective to secure an exemption 
only for the year in which such exemption is filed. 
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The statutes prescribe certain requirements which must be met Before a military 

service tax credit is properly allowed. The claimant must file his claim for exemption 

prior to July 1 each year. The claimant must be a person described in 427.3, Code 

of Iowa (1953). The person claiming the exemption must be a resident of and domiciled 

in Iowa, in addition he must own property and state that he Is the legal and equitable 

owner of the property on which the exemption is to be applied. He must have a military 

service certificate or discharge or certified copy thereof filed for record. The claim must 

a iso be allowed by the Board of Supervisors. With respect to the statutory requirement 

that the claimant be thelegal and equitable owner of the property the Attorney General 

has ruled in an opinion contained on page 44 of the 1942 Report of the Attorney General 

that the word "and" must be construed as if used in a disjunctive sense and as such \ 

dives the meaning of the word "or. Thus, the owner need only be the Segal or equitable 

owner of the property for which claim is made. it is welf recognized that equitable title 

passes Immediately to the contract purchaser who is to be considered the equitable owner 

of the property. As pointed out In a letter opinion of the Attorney General dated 

March 23, 1953, the claimant must own the property at the time the claim is filed and 

also at the time the claim is passed upon by the Board ef Supervisors. Under the first 

situation presented the allowance of a Military Service Tax Exemption to "S® would be 

proper. 

In answer to your third question, you are advised that nowhere within the 

provisions of Section 427.3, et seq. is recordation of evidence of the claimant's 

ownership of the property made a prerequisite to the allowance of the Military Service Tax 

Exemption. Recordation has no effect on the claimant's ownership of the property but rather 

only insures that his claim to the property is not subject to being cut off by certain third 
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persons. To require that the claimant record the instrument from which he claims 

ownership would be to require something not specified as a condition to the allowance 

of the Military Service Tax Exemption. 

With respect to the fourth question presented both executory contracts and 

options to purchase real estate are sometimes referred to as contracts to sell, if an 

executory contract to convey real property is involved, it has been held that equitable 

title passes to the vendee immediately upon the signing of the contract. In tVicCreary 

v. Mc Gregor, 133 Iowa 732, 167 U. W. 633, (1918), the Iowa Supreme Court said: 

"it is well settled in this state that the purchaser under a contract to convey upon payment of tl 

purchase price becomes at once the holder of the equitable title to the property * * *". 

In Larson v. Metcaif, 201 Iowa 12Q8, 207 N. W. 382, (1926), the following statement 

is contained: "The title in equity passed to the vendee, it is not dependent upon a 

conveyance nor the payment of the purchase money; nor is possession or delivery of possession 

a necessary incident." Thus, (n the case of an executory contract the vendee would be the 

equitable owner and may be allowed the Military Service Tax Credit. 

tn some situations, the granting of an option to purchase real property has been termed 

a contract to se l l . In Sheehy v. Scott, 12S Iowa 556, 104 U. W. 1X39, (1905), It 

was held by the Iowa Supreme Court thatthe granting of an option to purchase real estate 

in no way vested in the person to whom the option was given an interest in the land. In 

that event, the claimant would not hold either equitable or legal title to the (and and a 

Military Service Tax Exemption could not properly be allowed. 

in answer to your fifth question you are advised that occupancy by what is defined 

as an owner in Section 425.11, Code of Iowa (1958) is the basis for granting a 
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Homestead Tax Credit. There is no requirement in the HomesteadTax Creditaw 

which requires a person to justify his presence on the homestead. So long as a person 

meets the requirements of the statute with respect to ownership and occupancy, a 

Homestead Tax Credit should be allowed. The fact that a contract for saie which an 

owner may have executed does not expressly give to him the right to occupy the premises 

is not sufficient grounds in and of itself to deny the Homestead Tax Credit. 

Very truly yours, 

RJBAJf 

Richard J . Srinkraan 
Special Assistant Attorney General 



The Board of Supervisors has no power to grant an option to 
s e l l the court house premises at a time in the f u t u r e under i t s 
power to s e l l when the property Is no longer needed to f u l f i l 
the purpose of Its a c q u i s i t i o n . (^i^uuMft AW&*<**,, 

(Lt.O&j^ ?/j*/S2) 

September 22, 1958 

Mr. Evan L. Hultman 
Black Hawk County Attorney 
201 F i r s t National B u i l d i n g 
Waterloo, iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 8th i n s t . 
i n which you submitted the f o l l o w i n g : 

"Black Hawk County w i l l submit t h i s November at 
the general e l e c t i o n a general question concern
ing a bond issue as to whether or not t h i s county 
i s to spend the sum of $1,800,000.00 f o r a new 
court house. This court house, i f the bond issue 
passes, w i l l be constructed on a new l o c a t i o n . 

/• A c i v i c group of Waterloo businessmen own the 
proposed new l o c a t i o n and are in the process of 
g i v i n g Black Hawk County an op t i o n to s a i d 
property. In the course of n e g o t i a t i o n s , t h i s 
group i s requesting an o p t i o n from Black Hawk 
County to purchase the present court house l o c a 
t i o n in the event the bond issue should pass and 
Black Hawk County d i d e x e r c i s e an option on the 
new property. 
••The Black Hawk County Board of Supervisors has 
s p e c i f i c a l l y asked f o r an opi n i o n as to the f o l 
lowing question: 
"'Can the Board of Supervisors of Black Hawk 
County give an option to t h i s c i v i c group of the 
present court house r e a l property at a value to 
be f i x e d by an independent group of a p p r a i s e r s ? 1 

" I t i s urgent that we get an e a r l y answer to t h i s 
question i n that n e g o t i a t i o n s must be completed 
w i t h i n the next ten days concerning these two 
r e a l p r o p e r t i e s in order to complete matters f o r 
the p r i n t i n g of b a l l o t s f o r absentee v o t e r s . The 
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only p r o v i s i o n which we have been able to f i n d 
concerning t h i s issue i s Section 332.3(13) 
which sets out the general power concerning 
the s a l e of r e a l e s t a t e by the Board of Super
v i s o r s at any regular meeting." 
In r e p l y thereto 1 advise as f o l l o w s . There does not 

appear to be any s p e c i f i c power vested in the Board of Super
v i s o r s r e s p e c t i n g the s a l e of the court house property. The 
power of the Board over such property i s included In the power 
of s a l e of county r e a l e s t a t e . Section 332.3(13) vests t h i s 
power in the Board of Supervisors in terms as f o l l o w s : 

"General powers. The board of supervisors at 
any regular meeting s h a l l have power: 
» » * * * , 

"Whan any r s a l e s t a t e , b u i l d i n g s , or other 
property ere no longer needed f o r the purposes 
f o r which the same were acquired by the county, 
to convert the same to cth«:Y county purposes 
or to s e l l or lease the same* at a f a i r v a l u a 
t i o n . " 
I t w i l l be noted that the e x e r c i s e of the foregoing 

power i s conditioned upon the f a c t that the property and b u i l d 
ing are no longer needed f o r the purposes f o r which the same 
were acquired by the County. That t h i s property Is at t h i s time 
and at a l l times from the execution of the o p t i o n u n t i l the 
e x e r c i s e thereof needed f o r general county purposes, i n c l u d i n g 
the operation of the c o u r t s , w i l l be conceded. Whether such 
property Is no longer needed at the time of the e x e r c i s e of the 
option or t h e r e a f t e r presents a p r o p o s i t i o n f o r th» f u t u r e . It 
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could w e l l be that at the time of the e x e r c i s e of the option 
the described property would be needed f o r soma of the pur
poses f o r which i t was acquired. To c o n t r a c t away Its power 
to determine the n e c e s s i t y f o r use of these premises f o r court 
house purposes exceeds the power of the Board. "A county cannot 
by c o n t r a c t embarrass or surrender i t s a b i l i t y to f u n c t i o n in 
the f u t u r e . " 20 C. J . S., page 1006, t i t l e Counties. C i t e d 
in support thereof i s the case of H a r r i s v. Cope, 183 So. 407» 
4)0, where i t i s s a i d : 

"The theory i s that a county, c i t y or s t a t e 
cannot by contract embarrass or surrender i t s 
a b i l i t y to f u n c t i o n in the f u t u r e , 44 Corpus 
J u r i s 72, s e c t i o n 2129; 43 Corpus J u r i s 211, 
s e c t i o n 213." 
Support f o r that r u l e l a i d down by the Court i s found 

In 43 C J . , page 211, t i t l e Municipal Corporations, where i t 
i s s t a t e d : 

"As the s t a t e may not, by any law or c o n t r a c t , 
surrender or r e s t r i c t any p o r t i o n of the 
sovereignty which i t holds In sacred t r u s t 
f o r the p u b l i c weal, so a municipal c o r p o r a t i o n , 
as a governmental agency, cannot surrender or 
contract away i t s governmental f u n c t i o n s and 
powers, nor such f u n c t i o n s as are regarded as 
mandatory, and any attempt to b a r t e r or sur
render them Is i n v a l i d . * * *." 

And 44 C. J . , page 73, t i t l e Municipal Corporations l i k e w i s e 
r e l i e d upon by the Court s t a t e s t h i s same r u l e In the f o l l o w i n g 
language: 
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"Since i t cannot surrender i t s governmental or 
l e g i s l a t i v e f u n c t i o n s , a m u n i c i p a l i t y cannot 
make co n t r a c t s which w i l l embarrass or c o n t r o l 
i t s l e g i s l a t i v e powers and d u t i e s , or which 
amount to an abrogation of i t s governmental 
f u n c t i o n or of i t s p o l i c e power; * * ' 

And the r u l e i s f u r t h e r supported by the case of G a r r e t t v. 
Colbert County Soard of Education, 50 So. 2d 275, where i t i s 
s t a t e d : 

"The p r i n c i p l e i s w e l l e s t a b l i s h e o that n e i t h e r 
the State or any i n f e r i o r l e g i s l a t i v e body can 
a l i e n a t e , surrender or abridge i t s r i g h t or 
a b i l i t y to f u n c t i o n In the f u t u r e . H a r r i s v. 
Cope, 236 A l a . 415(7), 183 So. 407i 12 C. J . 
912, s e c t i o n 423, 16 C. J . S., C o n s t i t u t i o n a l 
Law, £ 1 7 9 J 43 C. J . 211, 62 C. J . S., Municipal 
Corporations, §139; Alabama Water Co. v. C i t y of 
A t t a l l a , 211 A l a . 301 ( 7 ) , 100 So. 490? Board 
of Education of J e f f e r s o n County v. State ex 
r a l . , 237 A l a . 434(4), 187 So. Al4> Johnson v. 
C i t y of S h e f f i e l d , supra." 

And f i n a l l y more general support of the r u l e i s found in the 
case of Mart £ Son v. C i t y of G r l n n e l l . 194 Iowa 499, 503, 
187 N. W. 471, where i t i s s a i d : 

" i t i s f u r t h e r contended by appe l l a n t s that an 
agreement or understanding was had with tha mem
bers of the c i t y c o u n c i l of the defendant c i t y , 
and that in conformity to s a i d understanding 
the c o u n c i l passed a r e s o l u t i o n In August 1919 
that p l a i n t i f f s might operate t h e i r moving p i c - , 
ture theaters on Sunday. For t h i s reason i t 
Is urged that the defendant c i t y Is now estopped 
from e x e r c i s i n g I t s p o l i c e power by v i r t u e of 
the ordinance In question. I t i s q u i t e evident 
that a c i t y may not bargain away I t s p o l i c e 
power. * * 
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Based upon the foregoing t am of the op i n i o n that your 
Board of Supervisors i s without power to grant the proposed 
o p t i o n . 

yery t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney Ganeral 

OSsMKB 



CRIMINAL LAW: -mttDREK: A c h i l d - p a s t h i s or her six t e e n t h 
b i r t h d a y , who has not reached h i s or her seventeenth birthday, 
i s not "of the age of six t e e n years" as provided in Sec. 725.2, 
1958 Code of Iowa. l^uijM^tUjfi u«.*tJkiA} fde&c^M d*t &iZf. , 

September 2k, 1958 

Mr. Gordon Wlnkel 
Kossuth County Attorney 
Algona, Iowa 
Dear S i r : 

Your request f o r an opinion dated September 19# 1958, 
poses t h i s question: 

"Under Section 725.2, 1958 Code of Iowa, i s 
i t a crime when the c h i l d , In whose presence, 
upon whom, or wit h the body or any part or 
any member thereof, i s past the s i x t e e n t h 
b i r t h d a y but has not reached the seventeenth 
b i r t h d a y ? " 
Section 725.2, supra, s t a t e s : 
" L a s c i v i o u s acts wlth ch11dren. Any person 
over eighteen years of age who s h a l l w i l l 
f u l l y commit any lewd, immoral, or l a s c i v i 
ous act in the presence, or upon or w i t h the 
body or any part or member thereof, of a 
c h i l d of the age of s i x t e e n years, or under, 
with th*e int e n t oF~arousing, appealing t o , or 
g r a t i f y i n g the l u s t s or passions o r sexual de
s i r e s of such person, or of such c h i l d , or of 
c o r r u p t i n g the morals of such c h i l d , s h a l l be 
punished by imprisonment in the p e n i t e n t i a r y 
not more than three years, or by Imprisonment 
in the county J a i l not more than s i x months, 
or by f i n e not exceeding f i v e hundred d o l l a r s . " 
(Emphasis supplied) 
There appears to be no Iowa a u t h o r i t y bearing on t h i s 

p r o p o s i t i o n . However, a Colorado case was d i r e c t l y concerned 
wltn t h i s Issue as e s t a b l i s h e d by the quotation from Gibson v* 
People, kk Colo. 600, 99 P. 333: 
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h * * * Section 1 of the delinquent c h i l d r e n 
law says that the act s h a l l apply only to c h i l d r e n 
1 s i x t e e n (16) years of age or under. 1 •The words 
"delinquent c h i l d " s R a l i incTude any ch11d s Ix-
teen (16) years of age or under such age who 
v i o l a t e s any law,' e t c . Any c h i l d 'sixteen (16) 
years of age or under such age* may, t h e r e f o r e , 
become a delinquent c h i l d or a J u v e n i l e d e l i n 
quent person. The Attorney General contends 
that these i t a l i c i z e d words Include c h i l d r e n 
during t h e i r e n t i r e s i x t e e n t h year and up to 
the seventeenth anniversay of t h e i r b l r t n , 
w h i l e defendant maintains that It excludes 
c h i l d r e n who have passed beyond the f i r s t day 
of t h e i r s i x t e e n t h year. * * * In one sense 
a c h i l d i s 16 years of age u n t i l I t Is 17$ so 
a l s o i t Is 16 when I t i s 18; but, in the true 
sense, i t i s 1 6 and over whenever i t has passed 
beyond the f i r s t day of the s i x t e e n t h anniver
sary of i t s b i r t h . Had It been the i n t e n t i o n 
to include c h i l d r e n up to the time they reach 
t h e i r seventeenth b i r t h d a y , the General Assem
b l y would n a t u r a l l y have s a i d ' c h i l d r e n under 
seventeen years of age.* But, when only those 
•sixteen ( 1 6 ) years of age or under 1 were men
ti o n e d , i t o b v i o u s l y meant what i t s a i d , namely, 
c h i l d r e n 'sixteen years of age and over. 1 If a 
s t a t u t e p r e s c r i b i n g the age l i m i t read, 'over 
the age of fourteen years, 1 one 14 years and 6 
months o l d would not come w i t h i n i t s p r o v i s i o n s 
i f the Attorney General*s contention i s cor
r e c t , because he would be only 1 4 years of age, 
and not over 1 4 , u n t i l he reached the f i f t e e n t h 
anniversary of h i s b i r t h . And yet we apprehend 
no such c o n s t r u c t i o n would be put upon a 
s t a t u t e so reading. A c h i l d i s 16 years of 
age on the s i x t e e n t h anniversary of h i s b i r t h , 
and t h e r e a f t e r Is over 16 years of age. The 
a l l e g e d delinquent J u v e n i l e , being 16 years 
and 4 months o l d at the time defendant i s s a i d 
to have c o n t r i b u t e d to h i s delinquency, was 
• s i x t e e n years and over,' not 'sixteen years 
or under*j hence was not a J u v e n i l e delinquent 
person w i t h i n the meaning of the s t a t u t e . 
A l i n e of Insurance cases holds that an insured Is not 

over the a t t a i n e d age u n t i l h i s next b i r t h d a y . These cases 
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are c l e a r l y d i s t i n g u i s h a b l e on the b a s i s of canons of construc
t i o n . As you know, c r i m i n a l s t a t u t e s are s t r i c t l y construed 
In favor of the defendant and against the s t a t e , whereas insur
ance p o l i c i e s are construed i n favor of the insured and the 
b e n e f i c i a r i e s . 

Thus, I t appears that a c h i l d who has a t t a i n e d the 
age of 16 and has passed that b i r t h d a y i s not "of the age of 
si x t e e n years" as used in Section 725.2, supra. 

Very t r u l y yours, 

HUGH V. FAULKNER 
A s s i s t a n t Attorney General 

HVF:MKB 



INTERSTATE WATERSHED DISTRICT - EASEMENTS 
1. Where s t r u c t u r e e r e c t e d i n M i s s o u r i impounds and backs up water i n lov 

. f ^ s s o u r , d i s t r i c t b e i n g the " p e r s o n " w i s h i n g to use the land of anoth 
must o b t a i n the easements to the Iowa land under water. 2. The n e c e s s a r y 
easements may be o b t a i n e d d i r e c t from the landowner or from an i n t e r m e d i a l 
p a r t y , as i n t h i s c a s e , the Decatur County S o i l C o n s e r v a t i o n D i s t r i c t . 

September l B , 1958 | 

\ 

Mr. W i l l i a m H« G r e i n e r , S e c r e t a r y 
S t a t e S o i l C o n s e r v a t i o n Committee 
B u i l d i n g 
Dear Mr. G r e i n e r j 

Your l e t t e r o f August 6 9 1958 i a as f o l l o w s : 

"The q u e s t i o n has been r a i s e d by t h e Decatur County S o i l 
C o n s e r v a t i o n D i s t r i c t r e g a r d i n g t h o watershed program un
der P u b l i c Law 566. 
"Tha 3 i g Creek w a t e r s h e d , whioh i s l o c a t e d i n Decatur 
County, ha& as i t s s o u t h e r n boundary the ?;fi3SOuri Jowa 
Stat® L i n e . i t i s my u n d e r s t a n d i n g t h a t the p e o p l e i n 
M i s s o u r i p l a n on c o n t i n u i n g t h i s watershed downstream i n 
th o M i s s o u r i a r e a * 

"Tho q u e s t i o n which has been r a i s e d i s t h i s . The M i s s o u r i 
p e o p l e p l a n on a s t r u c t u r e t h a t w i l l impound water c l o s e 
t o t h o M i s s o u r i Jowa l i n e . T h i s s t r u c t u r e w i l l back up wa
t e r and impound i t i n p a r t s o f Iowa* For t h a t s e c t i o n i n 
Iowa t h a t w i l l be under w a t e r , who would o b t a i n the ea s e * 
ments? How mil t h e y b© o b t a i n e d , and who ar© t h e ease
ments g i v e n t o ? In most c a s e s her© i n Iowa, oaseraents a re 
g i v e n to the s o i l c o n s e r v a t i o n d i s t r i c t . " 

Your l a s t q u e s t i o n , "Who a r e the easements g i v e n t o ? " w i l l be 
c o n s i d e r e d f i r s t . 

At 17A Am.Jur.. Easemants, Sec. 1* page 6 l 7 , i s found the f o l 
l o w i n g language: 

"An easament has been a s s o r t e d to be a r i g h t which on© 
p e r s o n has t o use t h o l a n d o f a n o t h e r f o r a s p e c i f i c p u r -
pose, o r a s e r v i t u d e imposed as a burden upon l a n d . " 
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It appears c l e a r from your l e t t e r t h a t i t i s the S t a t e o f M i s s o u r i 
t h a t wishes to use the land o f a n o t h e r . I t , t h e r e f o r e , f o l l o w s , 
t h a t the S t a t e o f M i s s o u r i i s the " p a r s o n " t h a t needs the easement 
and t o whom i t s h o u l d be g i v e n . 

Your o t h e r two q u e s t i o n s , "Who would o b t a i n the easements and 
how w i l l they be o b t a i n e d " a re q u e s t i o n s o f procedure and p o l i c y 
and not l e g a l q u e s t i o n s r e q u i r i n g an o p i n i o n o f t h i s o f f i c e . 

Yours very t r u l y , 

JAMES H. GRITTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

JHG:rad 



SHERIFF: BOARD OF SUPERVISORS: COUNTY GENERAL. 1. M e d i c a l 
a i d expenses of a p r i s o n e r m a i n t a i n e d i n the county j a i l are 
pay a b l e from the county g e n e r a l f u n d and not the poor fund or th 
S o l d i e r ' s R e l i e f Fund. 2. I t i s not n e c e s s a r y f o r the s h e r i f f 
to o b t a i n p e r m i s s i o n of the Board o f S u p e r v i s o r s b e f o r e . r e m o v i n g 
a p r i s o n e r from the county J a i l t o r e c e i v e m e d i c a l a i d . 

Mr. Earl E. Hoover 
Clay County Attorney 
Spencer, Iowa 
Dear S i r : 

The f o l l o w i n g questions were submitted In your l e t t e r 
of September 4, 1958: 

"(a) If i t becomes necessary t o f u r n i s h to 
an inmate of the county J a i l h o s p i t a l and medi
ca l treatment, and expenses are Incurred there
by, should the county pay such expenses from 
the general fund or the poor fund? 
"(b) In the same s i t u a t i o n as sub-paragraph 
(a) above, If the prisoner Is a veteran who 
would q u a l i f y f o r s o l d i e r ' s r e l i e f , should such 
medical or h o s p i t a l expenses Incurred by the 
county be paid from one of the two above funds 
or should It be paid from the s o l d i e r ' s r e l i e f 
fund In the county? 
"(c) Is It necessary f o r the s h e r i f f in the 
county involved to f i r s t o b t a i n permission 
from the county Board of Supervisors before 
removing a pris o n e r or inmate from the county 
j a i l to a h o s p i t a l f o r medical treatment?" 
In answer thereto you are advised: 
1. Under the f o l l o w i n g a u t h o r i t i e s t he County i s 

r e s p o n s i b l e f o r expenses i n c u r r e d In f u r n i s h i n g a county j a i l 
inmate m e d i c a l a i d . 

Sec. 356.5(2). 1958 Code of lowa; 
Sec. 356.15, 1958 Code of lowaj 
M i l l e r v, Dickenson, 68 lowa 102} 
Feldenhelmer v. County of Woodbury, 56 lowa 379? 
1940 OAG, page 428t 
1938 OAG, page 411? 
1922 OAG, page 334. 
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As to whether such expenses are payable from the County 
general fund or the poor fund, you are r e f e r r e d to Section 356.15, 
supra, which s t a t e s : 

"AH charges and expenses f o r the safekeeping 
and maintenance of p r i s o n e r s s h a l l be allowed 
by the board of s u p e r v i s o r s , * * *." 
i t i s noted that no p r o v i s i o n has been enacted with 

regard to the fund from which payments must be made. At no 
place In Chapter 252, 1958 Code of lowa, i s reference made to 
su b j e c t i n g poor funds f o r t h i s purpose. Therefore, in the 
absence of s t a t u t o r y d i r e c t i o n , payments f o r medical a i d to 
county p r i s o n e r s must be paid from the County general fund. 

Furthermore, the County Board of Supervisors has only 
such a u t h o r i t y as Is expressly conferred by s t a t u t e or Implied 
therefrom. See 1956 Attorney General Opinion, page 202, and 
1958 Attorney General Opinion dated August I I . In t h i s Jn-
stance, there i s no s t a t u t o r y a u t h o r i t y f o r the Board of Super
v i s o r s to a l l o w such medical a i d as a poor fund expense. 

2. The reasoning above i s a p p l i c a b l e to t h i s question 
and the answer i s that not the S o l d i e r ' s R e l i e f Fund In the 
County, but the General Fund i s the source of payment f o r medi
c a l a i d expenses in behalf of county p r i s o n e r s maintained In 
the county J a i l . 

3. Under Section 356.5, supra: 
"The keeper of each j a i l s h a l l : 
• • * * * , 

"2. Furnish each p r i s o n e r with * * * medical 
a i d . " 
S ections 356.1 and 356.2, 1958 Code of lowa, provide 

that the s h e r i f f Is the keeper of the J a i l Inasumuch as he has 
charge of the J a i l and custody of the p r i s o n e r s In the j a i l . 
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Since there i s no s t a t u t e r e q u i r i n g permission of the 
Board of Supervisors in removing county p r i s o n e r s to a h o s p i t a l 
f o r medical a i d such permission i s deemed unnecessary. 

Very t r u l y yours, 

HUGH V . FAULKNER 
A s s i s t a n t Attorney General 

HVFJMKB 



H£ADMQT£: PROPERTY TAX: Where qualified organization holds property as a contract 
purchaser, which contract Is recorded, and use of property is solely for appropriate object, 
the property qualifias for an exemption under the provisions of Section 427.1 (9), Code 
of lowa (1958). 

Mr. Howard M. Remley 
Jones County Attorney 
Anamosa, lowa 

Dear Mr. Remleyi 

This is to acknowledge receipt of your letter of August 23, 1958, 

wherein you request an opinion of this office upon the question of whether 

the property of an agricultural society used solely for that purpose Is 

entitled to exemption from taxation where such society holds the property 

In question under a recorded contract of purchase wherein legal title Is 

retained In the seller until such time as the purchase price Is paid in full. 

The applicable section of the Code of lowa (1958) Is 427.1(9), 

which reads as follows: 

"427.1 Exemptions. The following classes of property 
shall not be taxed: 

»* * *. 

"9. Property of religious, literary, and charitable societies. 
All grounds and buildings used by literary, scientific, charitable, 
benevolent, agricultural, and religious institutions and societies 
solely for their appropriate objects, not exceeding three hundred 
twenty acres in extent and not leased or otherwise used with a 
view to pecuniary profit. All deeds or leases by which such property 
is held shall be filed for record before the property herein described 
shall be omitted from the assessment.11 

It Is noted that the above section requires that the deed or lease by 

which the property Is held must be recorded before the property Is omitted 
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from the assessment. It Is further noted that the section providing the exemption 

does not require absolute ownership by the agricultural society, but rather an 

exemption is granted where such property is solely used for the purposes therein 

mentioned. The use to which the property is put is what determines whether 

property is to be exempt under the provisions of Section 427.1(9), Cods of 

lowa (1958). Theta XI Building Association v. Board of Review of lowa City, 

217 lowa 1181, 251 N.W. 76, (1933)* Lutheran Mutual Aid Society v. 

Murphy, 223 towa 1151, 274 N.W. 907, (1937). The exemption statute 

recognizes that a leasehold interest held by one of the enumerated exempt class 

may give rise to an exemption if the use of the property is solely for the 

appropriate objects. If a leasehold interest by a group enumerated in Section 

427.1(9), Code of lowa (1958), is a sufficient interest to give rise to an 

exemption to the property, there would seem to be no valid legal reason why 

a qualified society holding the property In question as a contract purchaser should 

be denied an exemption on their property so long as the property Is used solely 

for the appropriate objects, and so long as the recordation requirements are met. 

It Is, therefore, our opinion that a qualified organization within the meaning 

of Section 427.1(9), Code of lowa (1958), may claim an exemption on property 

solely used for the appropriate objects where the interest of such organization is 

as a contract purchaser if such contract of purchase is duly recorded. 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 

D in.fa 



H£AQMQT£: Federal Income and estate taxes are not deductible under the 
provisions of Section 429.4, Code of lowa (1958), in determining the 
assessable value of moneys and credits. 

September 22, 1958 

Hftr. James W. Hudson 
Pocahontas County Attorney 
Pocahontas, lowa 

Dear Mr. Hudson? 

This is to acknowledge receipt of your letter of August 19, 1958, 

in which you request an opinion relative to the deductibility of federal income 

and estate taxes as debts within the meaning of Section 429.4, Code of 

lowa (1958), in determining the assessable value of moneys and credits. 

You state in your letter that an Opinion of the Attorney General 

dated July 16, 1947, apparently takes a contrary position to former opinions 

and an lowa Supreme Court decision (Bailies v. City of Des Moines, 127 

lowa 124, 102 N.W. 813, (1905), concerning this question. 

Another opinion upon this point was written on March 10, 1948, 

and is found at page 171 of the 1948 Report of the Attorney General. 

In this opinion it was noted that taxes are not a debt within the meaning 

of Section 429.4. This opinion distinguished the opinion to which you 

refer in these words: 

"The opinion of July 29, 1947 stated that the federal court 
- had held that an income tax was a debt but this opinion did not hold 

and is not to be construed as being authority for the proposition that 
a federal income tax is such a debt as is contemplated by the pro
visions of section 429.4, Code 1946, relating to deduction of debts 
in determining the actual value of moneys and credits for taxation 
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purposes. The opinion stated that ff a bank had a bona fide 
indebtedness for income tax en January 1, 1947, they were 
entitled to deduct the same as a valid liability of the bank. 
Such deduction was permitted as a liability in the statement 
of assets and liabilities In order to arrive at the value of the 
shares of stock and the deduction In this instance is not a 
deduction of a debt from moneys and credits, but is a deduction 
allowable as a liability of the corporation in fixing the value of 
the shares of stock for the purpose of taxation." 

ft appears that the 1947 opinion was considering the true of shares 

of stock of a corporation for purposes of assessing them under the provisions 

of Chapter 430, Code of lowa, and did not hold that taxes are a "debt" 

within the meaning of SectloR 429.4. In fact the 1948 opinion reaffirmed 

the opinion of 1945 that they were not. The Bailies case has not been 

overruled. 

It Is, therefore, the opinion of this office that Federal Income and 

Estate Tax are not deductible In arriving at the assessable value of moneys 

and credits. 

Very truly yours, 

Richard J. Brtnkman 
Special Assistant Attorney General 

RJBsfs 
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C«uity Attaftia* 
Bttma Vina Camay 
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Sts*P Lake, tov*a 
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ig which y«a *«tw**t i n opinion of this office m fattest 
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• ' I will la&r rafar to as A ha§ fcaaa *ariitot$ as a field mm appoiatttd 
by Sfra County Asisssof. A vacancy ceoas^d m tin Cosxvty Beard 
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«*3sssar and of &a f&ssty SaaNI af E^teiisn* Sect&rj 4-42, i , 
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V&Q? tmty y$yr 5, 

ftichari vU ^infeiaan 
$pteial Assistant Attorney 5aaafat 



Where a township i s e n t i t l e d to a nomination and e l e c t i o n of two J u s t i c e s of 
the Peace and the names of two candidates f o r that o f f i c e r were p r i n t e d on 
the primary b a l l o t f o r one ward of the C i t y of Blao m f l e l d and not on the 
primary b a l l o t s f o r the whole township, no nomination i s made notwithstanding 
candidates' c e r t i f i c a t i o n by the canvassing board. The Auditor would be 
j u s t i f i e d in re c o g n i z i n g these as i l l e g a l nominations and. dec.l irvjng „to 
place the names on the b a l l o t . (x^v*^<z^_y /^W^*e<), do&y'• J 

September 17, 1958 ° ?//7/rgJ#&#-?^f 

Mr. Richard H. Wright 
Davis County Attorney 
B l o o m f l e l d , lowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 1 5 t h 

I n s t , in which you submitted the f o l l o w i n g : 
"Pursuant to our telephone conversation of 
t h i s date I am w r i t i n g to request an o p i n i o n , 
e i t h e r formal or inf o r m a l , w i t h regard to an 
e l e c t i o n matter. Time Is of the essence and 
we must have r e p l y w i t h i n the next few days 
In order that the b a l l o t s may be p r i n t e d w i t h i n 
the time l i m i t . 
"To d e s c r i b e the f a c t u a l circumstances, would 
l i k e to advise that the t e r r i t o r i a l l i m i t s of 
the c i t y of Bloomfleld and B l o o m f i e l d township 
are I d e n t i c a l . The clt y / t o w n s h l p of Bloom-
f i e l d Is d i v i d e d Into three wards f o r v o t i n g 
purposes. 
"Under s e c t i o n 39.21 the clt y - t o w n s h l p of 
Bloo m f l e l d i s e n t i t l e d to two J u s t i c e s of the 
Peace. 
"The nomination paper nominating Republican 
delegates to the County convention f o r t h i r d 
ward of the cit y / t o w n s h i p of Bloom f l e l d a l s o 
nominated two parsons f o r the o f f i c e of J u s t i c e 
of the Peace, t h i s paper had the r e q u i s i t e (10) 
sig n a t u r e s . Republican nomination papers f o r 
delegates to the county convention f o r the 
f i r s t and second wards of the city-township of 
Blo o m f l e l d f a i l e d to nominate any person f o r 
the o f f i c e of J u s t i c e of the Peace. 
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"The t h i r d ward p e t i t i o n contained the r e q u i 
s i t e number of signers (10) as provided in 
**3.21 and t h e i r names were Included on the 
primary e l e c t i o n b a l l o t f o r t h i r d ward o n l y , 
and of course were nominated, or received the 
most votes because there were no other nomi
nees or opponents. 
"In preparing the b a l l o t f o r the November 
general e l e c t i o n the County Auditor has placed 
the names of the two persons nominated In the 
t h i r d ward in the c l t y / t o w n s h i p of B l o o m f l e l d , 
on the b a l l o t f o r t h i r d ward o n l y . 
"My question 1st 
"*Should the names of the two candidates f o r 
the o f f i c e of J u s t i c e of the Peace nominated 
In the t h i r d ward appear on the b a l l o t s of the 
November general e l e c t i o n f o r the f i r s t and 
second wards In a d d i t i o n to the t h i r d ward, 
or in view of the f a c t that the candidates 
were not voted upon In e i t h e r the f i r s t or 
second ward at the primary, should the c a n d i 
dates names not appear on any b a l l o t in the 
c i t y / t o w n s h i p of B l o o m f l e l d ? ' 

"I am very s o r r y that t h i s matter was not 
brought to my a t t e n t i o n at an e a r l i e r date 
but received the i n q u i r y J u s t t h i s morning 
and f e e l c e r t a i n that you w i l l a ppreciate the 
great need f o r an immediate answer In view of 
the time necessary f o r p r i n t i n g of the b a l l o t s 
and the f a c t that the b a l l o t s must b© p r i n t e d 
and In the hands of the Auditor on the 25th day 
of September. The p r i n t e r has advised that i f 
we can have an answer in t h e i r hands by F r i d a y 
morning that he w i l l be able to complete the 
p r i n t i n g In order to meet t h i s d e adline." 
In reference to the foregoing s i t u a t i o n , assuming 

without conceding that the two candidates f o r J u s t i c e of the 
Peace were e n t i t l e d to have t h e i r names p r i n t e d on the primary 
b a l l o t f o r the whole township as r e q u i r e d by law but were In 
f a c t p r i n t e d on the primary e l e c t i o n b a l l o t in the t h i r d ward 
only end the voters of that p r e c i n c t only voted thereon, It 
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f o l l o w s that they were not nominated by the whole township 
and in my o p i n i o n were not e n t i t l e d to be c e r t i f i e d as nominated. 
While canvass and c e r t i f i c a t i o n by the canvassing board i s 
regarded as an a d m i n i s t r a t i v e act and the duty of the Auditor 
i s , g e n e r a l l y speaking, m i n i s t e r i a l , I am of the opi n i o n that 
where i t appears on the record and to the Auditor that these 
candidates were not l e g a l l y nominated he would be j u s t i f i e d 
In performing h i s duty of p r i n t i n g the b a l l o t s , to recognize 
as i l l e g a l these nominations, and d e c l i n e to place t h e i r names 
as candidates upon the b a l l o t . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attornay General 

0S:MK3 



STEP-PARENT - RESPONSIBILITY AS TO STEP-CHILD: 
A step-parent i s not liable for the support, maintenance 

and education of a step-child, where he has not voluntarily 
received the step-child into the family and does not treat i t as a 
member thereof. September 19, 1958. 

Mr. L. L. Caffrey, Member 
State Board of Social Welfare 
State Office Building 
Des Moines, Iowa 

Re: BETTYJANE HOLLADAY 
#70-14S70-C 

Dear Mr. Caffrey: 

Reference i s made to letter under date of August 19, 1953 
addressed to you from the Muscatine County Department of 
Social Welfare, which reads as follows: 

°Beferral i s made to your letter of August 5 re
garding your letter covering responsibility of a stop-
parent on our ADC program. 

"The complexion of the above case has changed a 
great deal. At the present time the mother who has 
applied for ADC is s t i l l working and now feels she 
cannot care for the child in question and wishes him 
placed elsewhere so that i t would appear that the appli
cation w i l l be rejected. 

"We think i t might be a good idea to get the legal 
rulings on this type of a case. This i s a reapplioation 
for ADC by Bettyjane Ho11aday who i s living with her spouse 
at the present time by a common law marriage. Mr. Holladay 
i s not the father of Ora Mathias, Jr., age 9 and did refuse 
to support him. Tha mother was working but f e l t that the 
work was too strenuous and that she should no longer be 
employed. It Is our understanding she contacted Judge 
Weatrate of the D i s t r i c t Court here and that he informed 
her she should not be employed and should be able to get 
ADC. We explained the situation to her and took her appli
cation and then we talked to Judge Weatrate as i t would 
-appear that her husband i n the home would have sufficient 
income to take care of the needs of a l l members of the 
family. 

**Judge Westrate stated that a step-parent had no re
sponsibility for support and that she should be eli g i b l e 
for ADC. The Judge spent some time in checking on this 
matter and s t i l l feels of the same opinion. We would 
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appreciate receiving the legal Interpretation on 
what basis the step-parent l a actually liable for the 
support of his wife's children livi n g i n their home. 
Wo note according to the Manual that step-parents are 
liable but are unable to find any legal provision for 
this." 

and In reply thereto, we beg to advise you as follows: 
We note the factual situation thus: Ora Matthias, 

Jr., age 9, i s the son of Bettyjane Holladay, by a previous 
marriage, and step-son to Mr, Holladay, present spouse of 
Bettyjane Holladay under a common law marriage. Mr. Holladay 
refuses to support the step-son and we must assume, under the 
meager facts that ha has not taken Ora Mathlas, Jr. Into his 
family as a member thereof. 

The question, therefore, i s , i s Mr. Holladay liable 
for the support, maintenance and education of said step-son? 

The general rule of law applicable i s stated thusly: 
***"The obligation of one standing in loco parentis to support 
and maintain the child i s , like that of parents generally, ***** 
(39 Am. Jur., Section 61, page 690): —*** "However, the volun
tary assumption of the obligations of parenthood toward the 
children of a spouse by another marriage i s favored by the law, 
although, of course, whether there has been such an assumption 
depends upon the facts of the particular case. ***" {39 Am. Jur., 
Section 63, page 700.) 

In the case of Minor Heirs of Bradford v. Bodfish, 
39 l a . 681, the Court found that the stepfather had an understand
ing with the mother that the children should be treated as his own, 
and therefore, stood In loco parentis and responsible for the 
maintenance and education of his step-children* 

In the case of Gerdes v. Weisor, 54 l a . 591, the 
facts showed that the minor step-child was three months old when 
defendant took him into his family and board him, furnished him 
with his clothing and other necessaries as one of his own chil d 
ren. Under these circumstances, the relation between the parties 
was that of parent and child, with like obligations, the Court 
stating on page 593) 

"But we believe i t as well settled that he i s liable 
when he takes such children into his family, and keeps 
them as part thereof. When this relation exists between 
the parties the child cannot recover for services rendered 
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and the step-father cannot ordinarily recover for the 
support and maintenance of the child. When a man 
stands In loco parentis, he l a entitled to the rights 
and subject to the l i a b i l i t i e s of an actual parent, 
aTthougn he may not have 'been i 
assume that situation. Williams v. Hutchinson, 3 N.T., 
312; Stone v, Carr,1 Esp. 1; Cooper v. Martin, 1 East., 
62, and see Bradford v. Bodfish, 39 Iowa 681*° 

This general rule was restated by our Supreme Court in In Ees 
adoption of Cheney, 244 l a . 1180, at pages 1184, 1183, as 
follows: 

"Wo said in Gerdes v, Weiser, 54 Iowa 591, 593, 
7 H.W. 42, 43, 37 Am. Rep, 229: 'When a man stands In 
loco parentis, he i s entitled to the rights and subject 
to the l i a b i l i t i e s of an actual parent, although he may 
not have been legally compelled to assume that situation. 
Williams v. Hutchinson, 3 N.Y. 312; Stone v. Carr, 1 
Esp. 1; Cooper v. Martin, 1 Btfst., 82; and see Bradford 
v. Bodfish, 39 Iowa 881.' 

"That such i s s t i l l the law and i s appliaable to 
stepparents who have assumed the role of In loco parentis, 
see 37 C.J.S., Parent and Child, Sections 71-78, 78-80} 
39 Am. Jur., Parent and Child, sections 61, 62. 

"The authorities make clear that the relationship 
of one in loco parentis does not arise because he i s a 
stepparent but because he lawfully assumes the obligations 
of a parent: 'A stepparent does not ,merely by reason of 
the relation, stand in loco parentis to the stepchild ***. 
However, a stepparent who voluntarily receives the step
child into the family and treats i t as a member thereof 
stands i n the place of the natural parent, and the 
reciprocal rights, duties, and obligations of parent and 
child subsist, and continue as long as such relation 
continues.• 67 C.J.S. Parent and Child, section 79} 
39 Am. Jur., Parent and Child, section 62. 

"It httfl been said the relationship i s favored by the 
law. Coakley v. Coakley, 216 Mass. 71, 102 N.E. 930, 931, 
Ann. Cas. 19ISA 867} and that a presumption arises that a 
stepfather who voluntarily assumes the care and custody 
of the child Intends to assume the duties and obligations 
of a natural parent. Oerber V. Bauerline, 17 Or. 115, 
19 P. 849." 

However, as we have heretofore stated, under the very 
meager facts presented to us, i t does not appear that MS. Holladay 
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has voluntarily received the step-child into his family 
and does not intend to support him and treat him as a member 
thereof. 

Under this factual situation, we are constrained to 
hold that Mr. Holladay, the common law husband of Bettyjane 
Holladay, i s not responsible for the maintenance and support 
of Ora Mathlas, Jr., minor. 

However, a more complete investigation of the facts 
and circumstances surrounding this marital relationship, and 
the arrangements under which the step-child i s living in the 
household, might result in a different ruling. 

Respectfully submitted, 

FDB/sp 
Frank D. Bianco 
Assistant Attorney General 



The subsistence allowance authorized by §120, Internal Revenue Code, 
195^, to be made to p o l i c e o f f i c i a l s of the S t a t e , t e r r i t o r y or possession 
of the U. S. or p o l i t i c a l s u b d i v i s i o n s thereof i s not part of gross Income 
f o r the purpose of t a x a t i o n of such Income nor Is i t so regarded In making 
computation of earned compensation f o r b e n e f i t s to policemen under e i t h e r 
Ch. 410 or Ch. 411, Code 1958. (<5lJu*u<^is ̂ ^ > y 9/yg/iS) 

September 18, 1958 

Hon. Howard C. Reppert, J r . 
State Representative 
4108 Oak F o r e s t Drive 
Des Moines, iowa 
My dear Howard; 

This w i l l acknowledge r e c e i p t of yours of September 8 

In which you ask f o r o p i n i o n in the f o l l o w i n g s i t u a t i o n : 
" B r i e f l y the 8 3 r d Congress passed a law 
which says in p a r t , that the s a l a r y of a 
p o l i c e o f f i c e r , not to exceed $ 5 . 0 0 per day, 
may be designated as a subsistence a l l o w 
ance and that as such i s not taxable. This 
i s Section 120 of the 1954 Internal Revenue 
Code. The C i t y of Columbia, South C a r o l i n a 
passed an ordinance August 17, 1955 to the 
e f f e c t that $ 5 . 0 0 per day of the p o l i c e 
s a l a r y was to be subsistence and O f f i c e r 
J , W. S h l r r a l of that c i t y claimed exemp
t i o n which was denied by the Internal Revenue 
S e r v i c e . The exemption was, however, a l 
lowed by the D i s t r i c t Court of the United 
States f o r the Eastern D i s t r i c t of South 
C a r o l i n a In the opinion C/A 5816 handed 
down October 4 , 1957. 

"The o p i n i o n I would appreciate r e c e i v i n g 
at your e a r l i e s t convenience i s , should the 
C i t y of Des Moines or other lowa c i t i e s pass 
an ordinance s i m i l a r to Columbia, South Caro
l i n a ' s , s e t t i n g out a s t a t u t o r y subsistence 
allowance, would t h i s be deducted percentage
wise from the O f f i c e r ' s Retirement B e n e f i t s . " 
In r e p l y thereto I advise as f o l l o w s . The s t a t u t e to 

which you r e f e r , being Section 120 of the 1954 Internal Revenue 
Code, provides the f o l l o w i n g ! 

S8-9-/'/ 
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" 1 2 0 . S t a t u t o r y Subsj stance Allowance Re. 
ce1ved by P o 1 i ce. TaF General r u l e . 
Gross Income does not include any amount 
re c e i v e d as a s t a t u t o r y subsistence a l l o w 
ance by an I n d i v i d u a l who Is employed as a 
p o l i c e o f f i c i a l by a S t a t e , a T e r r i t o r y , 
or a possession of the United S t a t e s , by 
any p o l i t i c a l s u b d i v i s i o n of any of the f o r e 
going, or by the D i s t r i c t of Columbia* 

"(p.) L i m i t a t i o n s . --
"(1) Amount to which subsection (a) a p p l i e s 
s h a l l not exceed $5 per day*'11 

This Is the a u t h o r i t y under which subsistence a l l o w 
ance may be made to policemen and other s t a t e and l o c a l law 
en f o r c i n g o f f i c e r s . Insofar as such subsistence allowance 
being regarded as part of the gros3 income of a policeman, i t 
would seem that the p l a i n language of the s t a t u t e would pre
clude any concl u s i o n that such allowance i s part of gross 
Income, However, in a d d i t i o n t o the p l a i n language which 
does not appear to r e q u i r e i n t e r p r e t a t i o n , I t has been so 
adjudicated In the case to which you r e f e r In both the United 
States D i s t r i c t Court and the C i r c u i t Court of Appeals* The 
case Is that of Shi rah v. United S t a t e s , the opi n i o n t h e r e i n 
In the lower court appearing in 158 F. Supp. kQ and the op i n i o n 
in the case before the C i r c u i t Court of Appeals appearing In 
253 F. 2d 798* There, addressing I t s e l f to that p a r t i c u l a r 
question as i t a r i s e s under the ordinance r e f e r r e d to by you, 
the lower court a f t e r r e f e r r i n g to the report made to the House 
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of Representatives with respect to the b l H I t s e l f and used 
t h i s language) 

"'§120. S t a t u t o r y subsistence allowance 
r e c e i v e d by p o l i c e . 
"•This s e c t i o n Is new and provides f o r an 
e x c l u s i o n from gross income f o r any amount 
received as a s t a t u t o r y subsistence allow
ance by a taxpayer who Is employed as a 
policeman by any S t a t e , T e r r i t o r y , or pos
s e s s i o n of the United States or any p o l i t i 
c a l s u b d i v i s i o n thereof or by the D i s t r i c t 
of Columbia.•" 
The Court I t s e l f s t a t e d the f o l l o w i n g ! 
"From the foregoing I t i s manifest that the 
Congress of the United States had soma f e e l 
ing f o r f e d e r a l l y over-taxed p o l i c e o f f i c e r s , 
who n i g h t and day are on duty to pr o t e c t the 
l i v e s and property of i n d i v i d u a l c i t i z e n s and 
who run great r i s k s In doing so* As there 
s t a t e d , Section 120 was new and i t was In
tended to grant a new, not &n o l d e x c l u s i o n 
from gross income. P l a i n l y wRat Congress i n 
tended was to reduce taxes to be l e v i e d on 
the meager incomes of p o l i c e o f f i c e r s . No 
deduction in excess of $5 par day was to be 
allowed, unless the excess expense should be 
Incurred f o r s e r v i c e s away from the o f f i c e r ' s 
home s t a t i o n , as Is demonstrated by the exam
p l e given in the c i t e d House and Senate Re
p o r t s . " 

and concluded in the f o l l o w i n g language? 
" I t i s concluded that the amount of $540 r e 
ceived by the p l a i n t i f f W. J . Shi rah as a 
s t a t u t o r y subsistence allowance during the 
calendar year 1955, a f t e r August 17, and thus 
p a i d to him as a member of the p o l i c e depart
ment of the C i t y of Columbia Is not taxable 
as part of h i s gross Income." 
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And on the appeal the Court prefaced I t s o p i n i o n by 
s t a t i n g : 

"The Government concedes that It could not 
ob j e c t to the e x c l u s i o n from Income of the 
$5 per day received as a s t a t u t o r y s u b s i s 
tence allowance even If the taxpayer's actual 
expenditure f o r t h i s purpose was less than 
t h i s amount. * * *" 

and a f t e r c o n s i d e r i n g o b j e c t i o n s made to the ordinance not 
pe r t i n e n t here a f f i r m e d the order of the lower c o u r t . Bearing 
in mind t h i s j u d i c i a l d e f i n i t i o n of t h i s subsistence allowance 
as not included In gross income i t seems c l e a r that where so 
designated and adjudicated i t would be so regarded wherever i t 
has s t a t u t o r y e x i s t e n c e . In other words, an o f f i c e r seeking 
the b e n e f i t s of such an ordinance i f passed would not be heard 
to accept i t s b e n e f i t s and r e j e c t I t s burdens. In that aspect, 
i t would not be regarded as pa r t of earned compensation e i t h e r 
under Chapter k\Q or Chapter 411, Code 1958 c o n f e r r i n g d i s a 
b i l i t y and death b e n e f i t s on policemen. I t would seem therefore 
that In order t o Include the subsistence allowance as part of 
compensation f o r the b a s i s of computation of d i s a b i l i t y and 
death b e n e f i t s under the foregoing chapters that l e g i s l a t i o n 
would be req u i r e d to so designate the subsistence allowance 
as compensation. 

C o r d i a l l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



S • ~F&s+ers on 13*1 lot \ 
A w r i t e - i n v o t e and a v o t e by s t i c k e r w i l l n o t c o u n t u n l e s s 
t h e s q u a r e b e f o r e t h e w r i t t e n o r s t i c k e r v o t e i s m a r k e d w i t h 
t h e u s u a l c r o s s . S t i c k e r s c a n o n l y be hand e d o u t a t l e a s t v 
100 f e e t f r o m t h e p o l l s . [Sf^M^. % du^Ju^t^ S*. (By.., 

Sf- 7 "/ 2-
September 17* 1958 

Hon. J . Henry Lucken 
State Representative 
Akron, lowa 
My dear Henry: 

I have yours of the 16th Inst. In which you submitted 
the f o l l o w i n g : 

"I have been asked to w r i t e you f o r Informa-
t l o n In regard to w r i t e - I n v o t i n g and the use 
of s t i c k e r s . 
" I f a name Is w r i t t e n Jn and the c i r c l e at the 
top of the b a l l o t i s marked in the same column, 
does the square before the name w r i t t e n In 
s t i l l have to be marked to l e g a l l y count the 
vote? poes the same r u l e apply to s t i c k e r 
voting? 

"In the event s t i c k e r s are used, can they be 
handed out In any other way than by party 
workers at l e a s t a hundred f e e t from the p o l l s ? " 
In r e p l y thereto I advise. 
1. A vote by w r i t e - i n and a vote by s t i c k e r w i l l not 

count unless the square before the w r i t t e n or s t i c k e r vote Is 
marked wi t h the usual c r o s s . I am assuming that t h i s vote w i l l 
be cast in the Independent column and I t makes no d i f f e r e n c e 
with the r u l e as to whether there Is a c i r c l e at the top or 
not. 

2. S t i c k e r s can only be handed out by party workers 
at l e a s t one hundred f e e t from the p o l l s . S t i c k e r s used by 
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party workers cannot be handed to the voters in any other 
manner or pla c e . 

My regards. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 



7p£T/££>? €AJ 7 Pl£tJ:*> ' '« R & w i s - --
Treasurer of State, as custodian and t r u s t e e of the lowa P u b l i c 
Employees 1 Retirement Fund, e s t a b l i s h e d by §97B.7(1), Code 1958, 
Is l i m i t e d to Investment of the fund^wlth no power of s a l e and 
reinvestment. ( £1 tu>M*4. "L 7Y!fl^-k#«A> <5*A (h^u^tttJ 9////L 

September l l , 1958 

lowa Employment S e c u r i t y Commission 
L o c a l 
A t t e n t i o n . Mr. K. A. Madlgan, Chairman 
GentlemenJ 

This w i l l acknowledge r e c e i p t of yours In which you 
request o p i n i o n concerning the power of the Employment S e c u r i t y 
Commission to d i r e c t the p r a c t i c e s and procedures of the State 
Treasurer In c e r t a i n areas w i t h respect to the h o l d i n g , Invest
ing and d i s b u r s i n g of money in the lowa P u b l i c Employees Re
tirement System Fund. S p e c i f i c a l l y , you request o p i n i o n on 
the f o l l o w i n g p o i n t s : 

"1. Can the Commission designate the bank i n 
which any part of the Fund may be deposited or 
held? 
"2. Can the Commission d i r e c t that forward 
commitments of funds f o r Investment purposes 
be made? 

" 3 . Can the Commission d i r e c t that payment f o r 
s e c u r i t i e s purchased be made on bank r e c e i p t 
f o r such s e c u r i t i e s ? 

"k. Can the Commission d i r e c t the s a l e of 
s e c u r i t i e s held by the Fund f o r less than pur
chase p r i c e In order that the proceeds may be 
r e i n v e s t e d f o r s u b s t a n t i a l gain?" 

In support of your p o s i t i o n that the Commission does 
have the power and a u t h o r i t y to d i r e c t the Treasurer In a l l 
areas of a d m i n i s t r a t i o n set out, your Commission has e x t e n s i v e l y 
d e t a i l e d the s i t u a t i o n by s t a t u t o r y and case c i t a t i o n together 
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w i t h argument thereon. These a u t h o r i t i e s have been c a r e f u l l y 
reviewed in l i g h t of the argument submitted. However, In the 
view that l take of t h i s s i t u a t i o n I f i n d I t unnecessary to 
analyze and to argue i t to a c o n c l u s i o n . The fund in ques
t i o n i s created by Section 9 7 8 . 7 ( 0 , Code 1958, which provides 
as f o l l o w s ? 

"1. There Is hereby created as a s p e c i a l fund, 
separate and apart from a l l other p u b l i c moneys 
or funds of t h i s s t a t e , the • lowa P u b l i c Em
ployees' Retirement Fund 1, h e r e a f t e r c a l l e d the 
'retirement fund*. This fund s h a l l c o n s i s t of 
a l l moneys c o l l e c t e d under t h i s chapter, t o 
gether w i t h a l l I n t e r e s t , dividends and rents 
thereon, and s h a l l a l s o Include a l l s e c u r i t i e s 
or Investment Income and other assets acquired 
by and through the use of the moneys belonging 
to t h i s fund and any other moneys that have 
been p a i d Into t h i s fund." 

And the r e l a t i o n s h i p of the Treasurer t o the fund i s set f o r t h 
In S ection 97B.7(2) as f o l l o w s : 

"2. The t r e a s u r e r of the s t a t e of lowa Is here
by made the custodian and t r u s t e e of t h i s fund 
and s h a l l administer the same In accordance w i t h 
the d i r e c t i o n s of the commission, i t s h a l l be 
the duty of the t r u s t e e : 
"a. To hold s a i d t r u s t funds. 
"b. Invest such p o r t i o n of s a i d t r u s t funds as 
in the judgment of the commission are not needed 
f o r current payment of b e n e f i t s under t h i s chap
t e r In I n t e r e s t - b e a r i n g s e c u r i t i e s issued by the 
United S t a t e s , or I n t e r e s t - b e a r i n g bonds issued 
by the s t a t e of lowa, or bonds issued by c o u n t i e s , 
school d i s t r i c t s and/or general o b l i g a t i o n s or 
l i m i t e d levy bonds issued by municipal corpora
t i o n s In t h i s s t a t e as authorized by law, or 
other Investments authorized by Insurance com
panies i n t h i s s t a t e . 
" c . Disburse such t r u s t funds upon warrants drawn 
by the c o m p t r o l l e r pursuant to the order of the 
commission." 
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Note th a t the a d m i n i s t r a t i v e a u t h o r i t y of the Treasurer 
according to subsection 2(b) i s t o invest such p o r t i o n of the 
s a i d t r u s t funds as In the Judgment of the Commission Is not 
needed f o r current payment of b e n e f i t s . The s t a t u t e contains 
no express a d m i n i s t r a t i v e duty vested In the Treasurer to 
d i r e c t the s a l e o f s e c u r i t i e s and the reinvestment of the pro
ceeds of the s a l e f o r s u b s t a n t i a l or other gain or l o s s . In 
other words, the power of the Treasurer Is s p e c i f i c a l l y s t a t e d to 
invest the t r u s t funds with no express d i r e c t i o n to r e i n v e s t 
such funds a f t e r s a l e . If the power of s a l e and reinvestment 
e x i s t s I t i s only so by i n t e r p r e t a t i o n . In so d i s c o v e r i n g t h i s 
power by I n t e r p r e t a t i o n we are met w i t h t h i s s p e c i f i c p r o v i 
s i o n with reference to the use of such t r u s - fund. Section 
97B.7(3) provides the f o l l o w i n g ; 

A l l moneys which are pai d or deposited Into 
t h i s fund are hereby appropriated and made a v a i l 
able to the commission to be used only f o r the 
purposes her e i n provided; 
"a. To be used by the commission f o r the pay
ment of retirement claims f o r b e n e f i t s under t h i s 
chapter, or such other purposes as may be author
ize d by the general assembly. 
"b. To be used by the commission to pay refunds 
provided f o r In t h i s chapter." 
Nowhere t h e r e i n Is there ground f o r i m p l i c a t i o n of any 

power to s e l l and r e i n v e s t . I t Is f a i r to assume that the 
L e g i s l a t u r e In c o n f e r r i n g the express power to Invest d i d not 

f 
Intend to extend I t s meaning to the power of r e i n v e s t i n g by 
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i n t e r p r e t a t i o n , i f i t s i n t e n t i o n had been to invest the power 
to r e i n v e s t i n the Commission I t would have so exp r e s s l y pro
vided In s p e c i f i c a l l y p r o v i d i n g the uses to be made of the 
money to "such other purposes as may be aut h o r i z e d by the 
general assembly". Obviously, the uses of the money In the 
matter and f o r the purposes s t a t e d In your questions 2, 3 and k 
c l e a r l y are not e x p r e s s l y a u t h o r i z e d by the General Assembly, 
The power there described deals d i r e c t l y with the use of the 
money. I t i s a p u b l i c fund possessed by the Treasurer as 
custodian and t r u s t e e but in whatever power or whatever capa-

( c i t y It Is so held his power over I t i s pr e s c r i b e d by lsw. I 
answer your questions t h e r e f o r e as f o l l o w s : 

1. In answer to your question #1 i would advise that 
answer thereto i s provided by o p i n i o n of the Department Issued 
February 27, 1958 to Mr. Don G. A l l e n , C hief, Legal Services 
D i v i s i o n , rnp1oyment S e c u r i t y Commission, copy of which Is hereto 
attached. 

2. In answer to your questions 2, 3 and k the answer 
Is In the negative. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

O S J M K B 
Inc. 
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Hon. Bennett C u l l I son 
Judge of the D i s t r i c t Court 
Harlan, lowa 
My dear Judges 

I have your l e t t e r of the 21st u l t . In which you asked 
f o r my views on the f o l l o w i n g s i t u a t i o n : 

"Some of the d i s t r i c t Judges ©re c a l l e d upon 
from time to time to serve on or act In an ad* 
v l s o r y c a p a c i t y to various committees of the 
State Bar A s s o c i a t i o n , D i s t r i c t Judges A s s o c i a 
t i o n and other o f f i c i a l and q u a s I - o f f l e i a l 

/ groups In various departments of the s t a t e 
governmen t. 
"These s e r v i c e s at times r e q u i r e t r a v e l and 
subsistence o u t s i d e the d i s t r i c t of the Judge. 
It Is a part of the judge's work In the sense 
that the person c a l l e d upon would not be c a l l e d 
If he d i d not hold the o f f i c e . The s e r v i c e s 
performed are d i r e c t l y r e l a t e d to the admin
i s t r a t i o n of the business which the courts 
deal w i t h . 

"At t h i s time Judges Cooney, Hudson and I 
are doing soma work wi t h the parole board and 
other q u a s i - o f f I d a ! groups to work out plans 
f o r more e f f e c t i v e use of the parole system. 
This has required conference with the parole 
board, p r i s o n o f f i c i a l s , the governor's commit
tee and others to get the necessary Information 
which we hope w i l l be of b e n e f i t to a l l of the 
d i s t r i c t Judges. 
"I know that many Judges perform s e r v i c e s 
along the l i n e s above mentioned in various 
a c t i v i t i e s and that most of them f e e l that they 
should do so, but i t does impose f i n a n c i a l 
burdens which are onerous In some cases." 
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In reference thereto I would say that I do not w r i t e 
my views so much as an opinion as a conv e r s a t i o n a l exchange. 
In t h i s aspect I do not f i n d subsistence and t r a n s p o r t a t i o n 
costs are a properly allowable c l a i m . You are f a m i l i a r with 
the s t a t u t e a u t h o r i z i n g payment of the expenses of Judges, 
being Section 605*2, Code 1958, which p l a i n l y allows the ex
penses of judges when required to leave t h e i r county or c i t y 
residence in the performance of o f f i c i a l d u t i e s . While the 
a c t i v i t i e s that you desc r i b e a r i s e out of your experiences on 
the bench they are not t e c h n i c a l l y o f f i c i a l d u t i e s and there
f o r not properly allowable c l a i m s . These a c t i v i t i e s l i k e 
others that are performed by p u b l i c o f f i c i a l s a r i s i n g out of 
t h e i r o f f i c i a l d u t i e s are deemed volun t a r y Insofar as all o w 
ance of expenses l,s concerned. Such claims f o r expenses are 
the proper subject of submission to the L e g i s l a t u r e f o r allow
ance. 

My res p e c t s . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS,8KB 



DOARD OF SUPERVISORS{ DELBlSATfOM~OF POWERO: 
A County Board of Supervisors cannot delegate i t s 

discretionary powers for providing medical attendance to . 
indigent poor to a committee of local doctors. (&i^*t&c ~u 

' September 2, 1958. 

Mr. G. W. Templeton 
County Attorney 
Hancock County 
Garner, lowa 

Dear Mr. Templeton: 

Eeference is made to your letter of recent date 
reading as follows! 

"Mr. Elwin Hodges, the Director of Social Welfare 
of Hancock County, Iowa, advises that he recently met 
with you at which time he submitted a Resolution 
adopted by the resident physicians of Hancock County 
respecting the care of indigent patients. 

"For the purpose of identifying this Resolution, 
please be advised that the same was adopted by meeting 
of the physicians held January 27, 1058. This appears 
in the f i r s t line of the Instrument submitted to you by 
Mr. Hodges. 

"You w i l l note that the Resolution in substance pro
vides for a committee of three physicians to assist the 
Supervisors and the Welfare Director respecting the 
medical care of indigent persons and provides for a 
hospitalisation at the University of lowa hospitals and 
the Hancock County Memorial Hospital except in unusual 
instances which w i l l be handled by the committee for 
recommendation and disposition. 

**I have examined the chapters on Social Welfare 
Emergency Relief Administration and the Support of the 
Poor and do not find anything too helpful in regard to 
this particular problem. Chapter 253 i s somewhat helpful 
i n regard to the payment of claims, contract for support, 
medical and dental service and supervision. 

**I can also advise you that the Board of Supervisors 
and the Welfare Director wish to approve the setup pro
posed by the physicians i f they have authority to do so. 

"There have been instances in the past where indigent 
medical patients desire to go to physicians located outside 
of Hancock County, or to be hospitalised in hospitals other 
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than the hospital at Iowa City or the Hancock County 
Memorial Hospital. It appears to be the feeling of 
the Board of Supervisors and the Social Welfare Director 
that except i n anusual circumstances the care offered 
by the two named institutions i s as good or better as 
out-of-the county f a c i l i t i e s . Inasmuch as the Hancock 
County Memorial Hospital i s a county owned hospital 
they desire to make use of i t as much as possible. 
With reference to the unusual situation, i t would appear 
that this i s adequately provided for in Sub-section 3 
of Part II of the Resolution. 

"Will you please give these matters your attention 
and give us your opinion at your earliest convenience 
so that the Board of Supervisors and the Welfare Director 
may be advised as to whether or not they may proceed to 
adopt the terms of the instrument in substance as a 
matter of policy.** 
The resolution in question reads as follows: 

"A meeting was held on January 27, 1958, with a 
majority of the physicians resident in Hancock County 
present to discuss and take aetlon on problems of medical 
care of the Hancock County indigent. 

"The purpose of the meeting was to lessen tax money 
expenditures on the care of county medical cases, the 
physicians of the county thereby standing forth, insofar 
as their responsibility i s involved, as favoring greater 
economy and reduction in disbursement of county funds 
for medical care of the indigent population. This i s in 
no way to detract from the quality of the care now being 
given. 

"The following resolutions were drawn up, approved 
and submitted, pending acceptance and validation by the 
Board of Supervisors, the County Attorney, and the Director 
of the Department of County Welfare. 

"Bo i t resolved, to-wit: (1) that a committee of 
three physicians be set up to help the Supervisors and 
the Welfare Director to provide for the medical care of 
the indigent. 

"The committee thenceforth would be empowered to 
make decisions concerning the hospital disposition of 
a l l county case* requiring more tnan three days i n s t i 
tutional care, except in situations of immediate emergency. 
Specifically, this would be implemented by requiring inat 
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attending physicians consult with the members of the 
committee prior to hospitalization of a l l county patients, 
with the exceptions noted above. ' 

"The committee would also, at the request of the 
Board of Supervisors, review and make recommendations 
concerning any fees or charges made by attending physicians 
in the care of the county indigent. 

"Be i t resolved (2) that a l l county Indigent patients 
would be hospitalized exclusively at (1) State University 
of Iowa Hospitals, or (2) Hancock County Memorial Hospital, 
or (3) in exceptional Instances, elsewhere, as approved by 
the appointed committee. 

fcBe i t resolved 13) that a l l county indigent patients 
would be under the care of Hancock County physicians, 
excluding non-resident physicians, except as allowed by 
the authority of the aforementloned~committee on indigent 
medical care. Hancock County physicians w i l l continue to 
follow the previously existing county medical and surgical 
fee schedule. 

"The foregoing resolutions were unanimously approved 
by Drs. Kller, Du lines, Camp, MoMahon, Fuller and Enggas, 
who were the members present at the meeting. 

"Tho committee of three physicians i n i t i a l l y w i l l be 
constituted by Drs. E l l e r , Pulses, and Enggas, to serve 
for a period of one year from an effective date as estab
lished by the affirmation of the county governing and 
departmental bodies to whom these resolutions are submitted. 

"Pleas© take action as promptly as possible and 
notify me of your decision." 

John T. Enggas, M.D. 
Vice-President 
Hancock-Winnebago Co. Med. Soc.' 

Upon this letter and proposed resolution to be r a t i 
fied by the Board of Supervisors, we advise as follows: 

Section 292.38 authorises the Board of Supervisors 
to make contracts for the support of the poor, And i n Section 
252.39 said boards may make contracts with any reputable and 
responsible person licensed to practice medicine or dentistry to 
furnish medical or dental attendance. 

The proposed resolution for r a t i f i c a t i o n or adoption 
by the Board of Supervisors would empower a committee of doctors to 
exercise the powers enumerated in Section 252.39 as to medical 
attendance of the Indigent poor. 
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These statutes are permissive and not mandatory 
and no legal obligation i s created on the Board to give r e l i e f 
Including medical attendance. (O.A.G. 1940, p. 28) 

"The matter i s l e f t within the discretion of 
the Board of Supervisors to give or deny r e l i e f as 
they find cause.'* (O.A.G. 1933, p. 345) 

Hospitalization, medical supplies, nursing, etc. 
would constitute a part of the medical treatment. (O.A.G. 1956, 
p. 188) 

Such power as a discretionary power may not be 
delegated. (See O.A.G. 1923-24, p. 126; 1925, 1928, p. 181} 
1948, p. 166, 168) 

The rule of law governing this question may be 
found in 15 C.J. (Counties) par. 16, which reads as follows: 

"The right of a county board to delegate i t s 
authority depends on the nature of the duty to be 
performed. Powers Involving the exercise of judg
ment and discretion are in the nature of public 
trusts and cannot be delegated to a committee or 
agent. ** M 

(See also Gunn v. Mahaska County, 155 l a . , I.e. 535; State 
v. Kimball, 23 l a . 531, 535; Coolldge v. Mahaska County, 
24 Xowa 211) 

We are, therefore, of the opinion that the 
Board of Supervisors cannot adopt the terms of the resolution 
in question for the reason that such act would be an unlawful 
delegation of discretionary powers resting solely in the hands 
of the Board. 

Respectfully submitted. 

FBB/sp 
Frank D. Blanco 
Assistant Attorney General 



PHARMACY AND PHARMACISTS: R e t a i l Pharmacy License - -
A separate 1icense must be obtained tor'teach and every 
p1 ace of business" where r e t a i l pharmacy i s p r a c t i c e d 
Under code s e c t i o n 155.J2. ( fcfah t /da4<>j f 

Mr. J . F. Rabe, Secretary 
lowa Pharmacy Examiners 
Local 
Dear Mr. Rabes 

Receipt i s acknowledged of your l e t t e r o f August 
22, 1958, as f o l l o w s : 

"The lowa Pharmacy Examiners d e s i r e an o p i n i o n on 
the f o l l o w i n g q u e s t i o n . 
Is i t permissable f o r a person h o l d i n g e i t h e r 
a Wholesale or R e t a i l Pharmacy License issued to 
a c e r t a i n address to d i s p l a y t h i s l i c e n s e in 
another l o c a t i o n and address, without purchasing 
another new l i c e n s e . The s i t u a t i o n a r i s e s in 
instances when the holder moves to another l o c a t i o n 
in the same town or another c i t y w i t h i n the s t a t e . " 
As w i t h your other two i n q u i r i e s of even date, the 

answer Is f u r n i s h e d d i r e c t l y by the s t a t u t e s . Code 
s e c t i o n 155.12 provides i n p e r t i n e n t p a r t i 

" L i c enses s h a l l be obtained from the board f o r 
each and every piace o f business,, 
Thus, i f the owner of a r e t a i l pharmacy wishes 

to conduct h i s r e t a i l business at a d i f f e r e n t place than 
where p r e s e n t l y located he must o b t a i n a l i c e n s e f o r 
such place* 

This i s f u r t h e r borne out by sections 155.17, 
155.18 and 155*24 which r e f e r to i n s p e c t i o n and what 
s h a l l be inspected f o r a t such p l a c e s . Obviously the f a c t 
t h a t premises once occupied and l i c e n s e d passed i n s p e c t i o n 
has no bearing on whether other premises proposed to 
be occupied w i l l pass. 

September 3, 

Very t r u l y yours 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

L C A s j s 



EN€+H€WHS-^Wm^S: If a c e r t i f i c a t e as an "engineer in 
t r a i n i n g " s h a l l have been Issued p r i o r to January 1, 1959, 
a p p l i c a n t may then take the remaining p o r t i o n of h i s examfna-
t l o n based on the experience requirements of the s t a t u t e p r i o r 
to the amendments. (J,^^^^^ £ d^^^^t^^ jLe^.j g^p&'Ao^ 

September 2, 1958 

Mr, W. Grant Cunningham, Secretary 
Board of Engineering Examiners 
B u i l d i n g 
Dear S i n 

Reference i s made to your request f o r an I n t e r p r e t a 
t i o n of S ection 114.14 of the Code of lowa as amended by the 
Acts of the 57th General Assembly. You ask: 

"How about En g i n e e r - i n - T r a i n i n g who took 
the fundamentals in engineering examina
t i o n before January I, 1959? 
"(a) Do ehey take the branch a f t e r Janu
ary 1, 1959, with only two (2) years exper
ience? (b) Or must they have four (4) 

^ years experience?" 
Apparently the term "engineer in t r a i n i n g " i s used in 

your r u l e s to mean one who has taken and s u c c e s s f u l l y passed 
your examination in fundamentals. This term has now been used 
by the L e g i s l a t u r e without d e f i n i t i o n in the Acts of the 57th 
General Assembly. 

Chapter 87, Acts of the 57th General Assembly, sections 
2 and 3 read as f o l l o w s : 

"Section 2. The p r o v i s i o n s of t h i s Act s h a l l 
not apply to any person to whom a c e r t i f i c a t e 
as an engineer In t r a i n i n g s h a l l have been Is
sued p r i o r to the e f f e c t i v e date of t h i s A c t . 
"Sec. 3« The p r o v i s i o n s of t h i s Act s h a l l be
come e f f e c t i v e on January 1, 1959*" 
These terms would appear to be s e l f - e x p l a n a t o r y , but 

may cause some a d m i n i s t r a t i v e problems. If a c e r t i f i c a t e as 
an "engineer In t r a i n i n g " s h a l l have been Issued p r i o r to Janu
ary- 1, 1959» your a p p l i c a n t may then take the remaining p o r t i o n 
of h i s examination based on the experience requirements of the 
s t a t u t e p r i o r to the amendments. 

j Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB _ _ ~ 



PHARMACY AND PHARMACISTS : R e t a i l L i c e n s e - - - A c c o r d i n g 
t o code s e c t i o n 1 5 5 - 1 3 , may be d e n i e d f o r any s u b s t a n t i a l 
f a i l u r e t o c o m p l y w i t h c ode c h a p t e r 1 5 5 . 

September 3, 1958 

Mr. J . F. Rabe, Secretary 
lowa Pharmacy Examiners 
Local 
Dear Mr, Rabej 

Receipt Is acknowledged o f your l e t t e r of August 
22, 1958. as f o l l o w s i 

"The lowa Pharmacy Examiners request an Attorney 
General's o p i n i o n on the f o l l o w i n g * 
Does the Pharmacy Examiners have the r i g h t to 
refuse a R e t a i l Phramacy License to an a p p l i c a n t 
who has been found g u i l t y in our co u r t s f o r 
v i o l a t i n g Chapter 155, Section 155.6." 
The answer to your question appears d i r e c t l y 

f u r n i s h e d by the language of Code s e c t i o n 155.13 
which provides in p e r t i n e n t p a r t : 

"... The board s h a l l have the a u t h o r i t y to 
deny ,,. a l i c e n s e in any case where I t f i n d s 
there has been a s u b s t a n t i a l f a i l u r e to comply 
w i t h the p r o v i s i o n s o f t h l s chapter ,.».." 

CEmphasis supplled) 
Very t r u l y yours 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

L<IAtjs 



~1~74XATt O Ai ', M r fuel 
tteTOR"fUEb TAX-LAW--— "R£fHWO~ef~-TAX-: 

A refund eannot be made under chapter 3 2 4 , 1353 
Code o f lowa to a person, other than a l i c e n s e e , who 
purchases " s p e c i a l f u e l " f o r o p e r a t i n g or p r o p e l l i n g 
a farm t r a c t o r , s a i d person having paid the tax thereon. 

September 2, IStiW 

Honorable «M, L. Abrahamson 
Treasurer o f State 
Local 
A t t e n t i o n s Mr. 8. G. March!, 01 r e c t o r 

Motor Fuel Tax D i v i s i o n 
Dear 5sra 

Your l e t t e r o f August G, 1958, i s sat out a t 
f o l lowss 

111 would l i k e to c a l l your a t t e n t i o n t o Section 
324*17 and Section 324.71 which deals s p e c i f i c a l l y 
w i t h refund o f motor f u e l s . Tha f i r s t mentioned 
S e c t i o n d e a l s w i t h gasolIne. Tha second d e a l s 
w i t h a l l f u e l taxes p a i d on any type o f f u e l . 
My question Is as f o l l o w s ) Is i t p o s s i b l e f o r our 
refund department t o refund tha tax on d i e s e l o r 
specie) f u e l , upon which the tax was paid and then 
the f u e l used f o r nontaxable purposes. May I 
quota & s p e c i f i c example* 
Mr. John Doe purchases h i s t r a c t o r f u e l from r e t a i l 
o u t l e t . In e r r o r they include the s t a t e t a x In 
tha c o s t o f the f u e l and John Doe paya tho e n t i r e 
amount* L a t e r , r e a l i z i n g that the f u e l was non
ta x a b l e , can ha o b t a i n a refund from us? 
There has been some contention t h a t , because under 
the f i r s t d i v i s i o n I t l a s t r i c t l y g a s o l i n e , they 
s p e c i f i c a l l y make p r o v i s i o n s f o r a refund. White 
under s p e c i a l f u e l there i s no s p e c i f i c p r o v i s i o n . 
They maintain that refund cannot be made. 
I maintain that i n e i t h e r case, i f f u e l Is used f o r 
nontaxable purposes the person who p a i d the ta x and 
t h a t having been rem i t t e d t o the s t a t e , can the 
purchaser o b t a i n a refund?" 
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The applicable statutes pertaining to the question 
submitted are set out as follows: 

1. Section 324.17, 1958 Code of lowa, provides *n 
pertinent part that: 

" Anv parson other than © 1Jcensee who shall use 
motor mrior the Durpp.se of operaTOgcx propel,Mm 
farm tractors, stationary gas engines, a i r c r a f t or 
Boats, for Meaning or dyeing or f o r any purpose 
other than in motor vehicles operated or Intended 
to be operated upon the public highways and having 
paid tha motor fuel tax on the fuel either d i r e c t l y 
to the treasurer or by having the tax added to the 
price of the f u e l , and who has J J refund jagrmjtt s h a l i , 
upon presentation to and approval by the treasurer 
of a claim for refund be reimbursed and repaid the 
©mount of the tax which th«* claimant has paid on 
tha gailoftage so used* ******* (underscoring added) 
2, Section 324,18, sppra, provides thats 
"no pereon &iay claim a refund under section 324.17 
uufcl I be shall bav<s ©btaIned a refund permit from 
the treasure© and paid the fee therefor.****»'*'* 
$i Section 324^71, supra, which appears under 

Divi s i o n IV of the Motor Fuel Tax taw, the provisions 
of which are coanon to taxes imposed under Divisions 
I, M and M i , provides that* 

"In the event that any fuel taxes* penalties, or 
Interest have been erroneously or I l l e g a l l y c o l l e c t e d 
from a Ucanseat the treasurer may perm!t the 
IIcensee to take c r e d i t against a subsequent tax 
return f o r the amount of the erroneous or i l l e g a l 
overpayment or, shall c e r t i f y the amount thereof to 
tha comptroller of t h i s state, vho s h a l l thereupon 
draw h i s mrrant for the c e r t i f i e d amount on the 
treasurer of state payable to the licensee. The 
refund s h a l l be paid to the licensee forthwith, 
(underscoring added). 
4. Under D i v i s i o n I (Motor Fuel Tax) of Chapter 

324, supra, licensee i s defined as follows! In Section 
32^2 (3)i 

http://Durpp.se
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" 3 * 'Licensee' shall mean and include any person 
holding an uncancelled d i s t r i b u t o r ' s license 
issued by the treasurer under t h i s d i v i s i o n or any 
pr i o r motor fuel tax law." 
5. Under Div i s i o n 11 (Special Fuel Tax) of 

Chapter 324, supra, licensee Is defined as follows. 
In Section 324.33 (£)& 

*'5.'Licensee* shall moan and Include any person 
who holds an uncancelled special fuel dealer license 
or special fuel user license. Issued pursuant to 
t h i s dJvision." 
6 . "Special f u e l " Is tefiwd In Section 324.33 U)» 

supra: 
" 1 . 'Specla* f u e l ' means end includes a l l combustible 
gases and l i q u i d s suitable f o r the generation of 
power f o r propulsion of motor vehicles also any 
substance used f o r that purpose, except that it 
does not Include motor fuel as defined in the 
raotorHruelt'"tax 'IfSfji1* (underscoring aedecQ. 
7 . "footer f u e l " i s cteftncsd In Section 324.2 C D , suprai 
i * 'Motor FwV sb&i I mean (a) o i l products 

commonly or comaiercially known or sold as gasoline 
(including casloghead end absorption or natural 
gasol i ;ie) regardless o f t h e i r c l a s s i f i c a t i o n s or 
uses; end (b) any l i q u i d advertised, offered 
for sale, sold for use as, or commonly or commer
c i a l l y used as a fuel for p r o p e l l i n g motor vehicles, 
* * * * * * * * * j provided, that the term 'motor f u e l 1 

shall.not include l i q u e f i e d gases which would not 
e x i s t as l i q u i d s at a temperature of si x t y degrees 
Fahrenheit and a pressure of 14*7 pounds per square 
Inch absolute, nor naphthas and solvents as herein
a f t e r defined unless the l i q u e f i e d gases or nephthas 
and solvents are used as a component In the manu
facture, compounding, or blending of a l i q u i d 
within (b) above, In which event the r e s u l t i n g 
product sn a i l be deemed to be motor f u e l . 1 1 

8. A "motor vehicle" i s defined In Section 324.57 (2) 
supra* such d e f i n i t i o n being applicable to taxes Imposed 
under Divisions I, II and 111 of Chapter 324, supra: 
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"2. 'Motor Vehicle 1 s h a l l mean and include a l l 
vehicles (except tho a e operated on r a i l s ) which are 
propelled by Internal combustion engines and are of 
such design as to permit t h e i r mobile use on public 
highways f o r transporting persons or property. A 
•faf!" i r a c t o r while operated on a farm or f o r the~ 
purpose <ffi hauling farm machinery, equipment or 
procuce sHalV not be "Sac^^to m a motor velTTcle. 
*^V*^****.»« (underscoring a2dei)7 
3 . The special Fuel Tax Is imposed by Section 324 .34 , 

supra, which provides in part #s follows* 
" f o r the p r i v i l e g e of operating Aiotor vehicles 
In t h i s state, there i s tereby levied ami Imposed 
an excise tex on the use (as defined herein) of 
special f u e l in any motor vehicle. * * * * * * a 
The tax, with respect to spec i ©1 fuel acquI red by 
a special fuel user in any manner other then by 
delivery jby a special fuel dealer Into a fuel 
supply tank of a motor y^hjcje* shall attach at the 
time o f the use (as here*h "33?ined) of the fuel and 
she l l be paid over to the treasurer by the user as 
hereinafter provided." (underscoring added). 
1G. "Use" as defined by Section 324 , 33 ( 2 ) , supra? 
"2, * means the receipt, del I vs-ry or placing of 
specie! f u e l s by a speciel fuel user into a supply 
fuel tank of a motor vehicle whiIs the vehicle i s 
in t h i s state. 1' 

I I . The purpose of Div i s i o n 31, Special fuel Tax, 
of Chapter 324, supra, Is expressed in Section 324*32, 
supra* 

"The purpose of t h i s d i v i s i o n Is to supplement 
Di v i s i o n 1 of t h i s chapter, by Imposing an excise tax 
upon th$ receipt, delivery or placing Into the fuel supply 
tanks o f motor vehicles which are within t h i s state, 
of a l l f u e l s not taxed under D i v i s i o n I." (Underscoring 
added). 
In view of the foregoing statutory provisions, you are 

advised as follows: 
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1. Diesel or special fuel Is excluded by d e f i n i t i o n 
as being tho same as motor f u e l . Section 324.33 supra. 

2. If a person purchases motor fuel f o r the purpose 
of operating or propelling a farm tractor and h3S paid 
the motor fuel tax thereon, such parson may apply for a 
refund, of said motor fuel tax.. Section 324.17, supra. 
Such person nay not claim said refund u n t i l said person 
sh a l l have obtained e refund permit and paid the fee 
therefor. Section 324.18, supra. 

3 . The statutory provision eMowing refunds for 
fuel taxes erroneously or I l l e g a l l y c ollected 5s limited 
to a 11 cert s a c Section 324.71, supra. Licensee feeing 
definod In Sections 324.2 (3) and 324.33 (5). supra. 

4 . The ppecfal fuel tax i s Imposed on the use of 
special fuel hi any f.fotor vehicle. Section 324.34, supra. 
A motor vehicles, by d e f i n i t i o n , decs not Include a farm 
tr a c t o r . Section 324.57 (2), supra* Therefore, the 
special fuoi tax, raay not be Irnpoaad on the use of special 
fuel by or farm t r a c t o r , 

5. 5 L e e tha special fucs tax I s not Imposed on the 
use by or In a farm tcactor, the Legislature, apparently, 
saw no reason for establishtng a ferund procedure 
within D i v i s i o n II of Chapter 324, 1258 Code of lows, for 
any person other than a licensee. 

6. There seems to be no question that If a person 
uses special fuel f or propelling or operating a farm 
trac t o r and pays the tax thereon, such person Is e n t i t l e d 
to a refund thereof. 

7 . The purpose of Division I I , Special Fuel Tax, of 
Chapter 324, supra, i s to supplement Division I of said 
Chapter 324. Supplement Is defined In Webster'a Collegiate 
Dictionary, F i f t h Edition to mean* 

"1. That which supplies o want or makes an addition 
to something already organized or set apart. ******* 
To f i l l up or supply by additions; to f i l l the d e l J * 
ctc-nclcs of. 
Therefore, D i v i s i o n I of Chapter 324, supra, i s 
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r e l a t i v e l y complete, save the tax imposed on ;>pec>«i 
f u e l . However, the word supplement A*does not Imply 
a mutual dependence of the parts' 1 • lobster's Col leg!eta 
Dictionary, F i f t h Edition appearing under the d e f i n i t i o n 
of complement. 

8. ftefund i s limited to purchar-s* of nvotor fuel 
f o r purposes of operating or propelling a farm tractor* 
Section 524.1/, supra. And, as defined, special fuel 
does not include motor f u e l . S'actlon 324.33 supra. 
These mutes!ly exclusive d e f i n i t i o n s together with the 
p l a i n meaning of the word "supplement" as used by the 
Legislature apparently preclude a refund of the nature 
you propose in your l e t t e r heretofore set out. 

In view of tha foregoing, i t Is my opinion that 
a refund cannot be made under chapter 324, 1958 Cod© 
of lowa, tc e person, other thm & licensee, who pur
chases "special f u e l " for' ope r a t i mj or propelling 
a farm tractor, said person having paid tha tax thereoa. 

( Very -truly yours 

CAtft li. PESCH 
A s s i s t a n t Attorney Several 

CH?:j $ 



COUNTY ASSESSOR: The County A s s e s s o r has no e x p r e s s power to 
a h i g h e r assessment upon m i n e r a l r i g h t p r o p e r t y , such as 
l i m e s t o n e , g r a v e l p i t s , o i l and c o a l mines which a r e b e i n g 
worked, than o t h e r p r o p e r t y . However such power Is i m p l i e d 
from § 4 4 1 . 9 ( 2 ) and § 4 4 1 . 1 3 , Code 1 9 5 8 . 

September 3 , 1 9 5 8 

Hon. Raymond R. G i l l e s p i e 
State Senator 
Dexter, lowa 
Dear Senator G i l l e s p i e : 

This Is to acknowledge r e c e i p t of yours of the 2 1 s t 

u l t . in which you present the f o l l o w i n g question: 
"Does the County Assessor have the power and 
a u t h o r i t y at present, to levy higher assess
ments on Mineral Right Property, such as 
limestone, gravel p i t s , o i l and coal mines, 
which are being worked?" 
In reference thereto I advise that there Is no s t a t u t e 

e x p r e s s l y g i v i n g such a u t h o r i t y . However, i t i s implied from 
the f o l l o w i n g r e l e v a n t sections of the 1 9 5 8 Code of lowa. 

" 4 4 . 9 ( 2 ) Duties of assessor. The county 
assessor s h a l 1 J 

" 2 . Cause to be assessed, In accordance with 
s e c t i o n 4 4 1 . 1 3 , a l l the property, personal and 
r e a l , in h i s county, except such as Is exempt 
from t a x a t i o n , or the assessment of which Is 
otherwise provided f o r by law." 
" 4 4 1 . 1 3 A c t u a l , assessed, and taxable value. 
» » * * * . 

"In a r r i v i n g at s a i d actual value the assessor 
s h a l l take i n t o c o n s i d e r a t i o n I t s productive 
and earning c a p a c i t y , i f any, past, present, 
and p r o s p e c t i v e , I t s market v a l u e , If any, and 
a l l other matters that a f f e c t the actual value 
of the p r o p e r t y j and the burden of proof s h a l l 
be upon any complainant a t t a c k i n g such val u a 
t i o n s as excessive, inadequate, or i n e q u i t a b l e . " 
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In Trustees of Flynn's E s t a t e v. Board of Review of 
the C i t y of Des Moines, 226 lowa 1353, 286 N. W. 483 (1939), 
the Supreme Court of lowa in con s t r u i n g what i s now Section 
441.13, 1958 Code, s t a t e d : 

"The s t a t u t e requires that production s h a l l 
be considered. * * *. While the s t a t u t e r e 
qu i r e s that the productive and earning capa
c i t y , p a st, present and p r o s p e c t i v e , must be 
taken i n t o c o n s i d e r a t i o n , yet t h i s alone, of 

, course, cannot be a true guide* Whether 
gross or not, such r e c e i p t s are c o n t r o l l e d 
by many f a c t o r s . * 4 

Since by s t a t u t e past and present productive and earning 
c a p a c i t y Is to be taken i n t o c o n s i d e r a t i o n , i t would f o l l o w that 

i 
i mineral r i g h t property being worked would present a more fav o r a b l e 

earnings p i c t u r e than would i d l e mineral r i g h t s property i n t h i s 
regard and f o r that reason may be subjected to a higher assess
ment. However, productive and earning c a p a c i t y Is only one of 
many things that the assessor Is In duty bound to consider In 
a r r i v i n g at the ac t u a l value of the property being assessed. 
The assessor In assessing property I s , at a l l times, s t r i v i n g to 
a r r i v e at a c t u a l value and one of the many th i n g s to consider 
in a r r i v i n g a t t h i s v a l u a t i o n Is the past, present and prospective 
productive and earning c a p a c i t y of the property. 

Your question I s , t h e r e f o r e , answered In the a f f i r m a t i v e , 
assuming a l l other elements of value to be equal. 

Very t r u l y yours, 

OS-.MKB 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney General 



ELECTIONSI-B&fcfcdTS: The names of candidates f o r county o f f i c e 
nominated by p e t i t i o n should be p r i n t e d on the b a l l o t and a 
column added to provide f o r a w r i t e - I n vote f o r a l l county 
o f f i c e s as w e l l as those f o r which candidate's names are p r i n t e d . 
The name of a candidate deceased s i n c e nomination Is not required 

September H , 1928 

Mr. El l o t Thomas 
M i l l s County Attorney 
Glenwood, lowa 
Dear S I r J 

Replying to your telephone request, I advise as f o l l o w s i 
1. Where candidates f o r county o f f i c e s have been nomina

ted by p e t i t i o n under the p r o v i s i o n s of Chapter 1*5, t h e i r names 
should be p r i n t e d on the b a l l o t . 

2. The names of these candidates so nominated by 
p e t i t i o n should appear under one column designated "Independent". 

3 . Another column should appear on the b a l l o t f o r a 
w r i t e - i n vote a l s o designated "Independent" which should In
clude a place f o r a w r i t e - i n vote f o r candidates f o r a l l county 
o f f i c e s Including the o f f i c e s appearing In the f i r s t "Inde
pendent" column. 

4. The c i r c l e should not appear at the top of an 
independent column* 

5. The b a l l o t s having not been p r i n t e d , the name of 
the candidate f o r township t r u s t e e who d i e d should not appear. 
The power of the Audit o r to leave the name of the deceased 
candidate o f f the b a l l o t Is p r e s c r i b e d In an o p i n i o n Issued 
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by t h i s department March 17, 1958, addressed to isadore Meyer, 
Winneshiek County Attorney, copy of which Is hereto attached. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 



1. Under p r o v i s i o n s of Ch, 35SA, Code 1958, zoning r e s t r i c t i o n s and regulation: 
with respect to r e s i d e n t i a l use of b u i l d i n g s and s t r u c t u r e s become e f f e c t i v i 
immediately upon adoption of an ordinance by the Board of Supervisors, a l 
though r e s t r i c t i o n s on commercial and I n d u s t r i a l e n t e r p r i s e would not be 
e f f e c t i v e u n t i l approved by the r e q u i s i t e number of r e a l property owners. 

2. The e n t i r e unincorporated area of the County may by a c t i o n of the Board be 
made an undivided area and upon proper p e t i t i o n of the r e a l property owners 
In the area the r e s t r i c t i o n s would be e f f e c t i v e of such unincorporated areas 
(Si h^LUA^t % JaAAA^t October 6, 1958 . 

Mr. George R. Larson 
A s s i s t a n t County Attorney 
Story County Court House 
Nevada* Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours dated August 26th 
in which you submitted the f o l l o w i n g : 

"The Story County Board of Supervisors has 
asked me to w r i t e to you f o r an op i n i o n w i t h 
respect to the f o l l o w i n g questions! 
" ( I ) S e c tion 358A.3 of s a i d chapter pro
vides i n p e r t , 'no r e s t r i c t i o n of i n d u s t r i a l 
or commercial e n t e r p r i s e , b u i l d i n g s or s t r u c 
tures In unincorporated areas s h a l l become 
e f f e c t i v e u n t i l approved by a m a j o r i t y of the 
r e a l property taxpayers owning r e a l property 
In the area or d i s t r i c t In which such r e s t r i c 
t i o n i s to be imposed, e i t h e r ( I ) at an e l e c 
t i o n h e l d f o r that purpose, or (2) by t h e i r 
s i g n i n g an appropriate document i n d i c a t i n g 
t h e i r approval.' Does t h i s contemplate that 
a zoning ordinance adopted by a board of 
sup e r v i s o r s pursuant to s a i d chapter would 
apply to r e s i d e n t i a l uses, b u i l d i n g s and 
s t r u c t u r e s immediately upon passage of such 
en ordinance by e board of supervisors w i t h 
out the approval of e m a j o r i t y of the r e a l 
property owners? 
"(2) What i s meant by the words, 'area o r 
d i s t r i c t ' , i n the above quoted section? Could 
the unincorporated area of the whole county be 
considered en area or d i s t r i c t w i t h i n the mean
ing of s a i d s e c t i o n and, If an appropriate docu
ment were signed by a m a j o r i t y of the r e e l 
property taxpayers owning r e a l property In the 
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unincorporated area of the county i n d i c a t i n g 
t h e i r approve) of r e s t r i c t i o n s on i n d u s t r i a l 
and commercial e n t e r p r i s e , b u i l d i n g s end s t r u c 
t u r e s , would such r e s t r i c t i o n s be e f f e c t e d ? " 
Subsequent thereto you submitted a memorandum o u t l i n i n g 

your view o f the s i t u a t i o n s t a t e d i n the foregoing described 
l e t t e r . Your l e t t e r and your memorandum propounding answers 
to the questions submitted have been examined and i t now appears 
that your a n a l y s t s of the a p p l i c a b l e law i s s u b s t a n t i a l l y c o r r e c t . 
Copy of the memorandum submitted by you Is enclosed. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsHKS 
Enc. 



kJe/f*r<? Deft- — 
APF!fciPftIAT10SS'?««ctloa 2, Chapter 4, Acta « f ^ 7 t h G.A.: TM« 
Act, being the latest enactseat of the Legislators, and irreconcilably 
in conflict and repugnant to tns last paragraph of Section 239.12 and 
Section 141.91, Code of leva, 1S3«, i t srseaiis asd any balance reaaln-
iaf in the funds, to silica appropriation* ara sade try said Act, revsrt 
to tbs general fond at ths ens of the biennis*. t* IA^-MA SO?, 

/ \ A-~> i • October "7, 1SSS. r' 
Jc/7/SV) I 

«rs. less* $sita* Cnnlraen 
State Board of Social Welfare 
Stats Offins Bnildiag 
Eee Seines, Iowa 

Bear Urs* Ssitfet 
Jtsferases i s sesio te yonr favor of ftsptssssr $S, which 
re&dst 

*Tns*# h i m to be a csaf Uet betvsea ttts lass 
of tfee Jfif ty-ssveata deasral Assanaly, Caaptar 4, Section 
S, $esisi welfare Appropriations, and specific sections 
i s tss If St Coda *f loss, aassly, Seetisa 93ft.19, fnnd 
for Aid to dependent Calldrea, rolaanrssneat to Stats* ens 
Section 341.31, fsad for MS to tbm Miss, reasis*rs*tt*nt 
to Stats* 

"*oold yon pleas* five a* as interpretation as 
to sales ens sf tana* lass takes precedence?* 

and in real? thereto, ** advis* yea as fsties*t 
W« her* quote turn pertinent aactiane of the statntes s i t s stoats 
a* are presently essoeraedt 

JWP.ia JPnud for aid to dependent children-
reisbersessnt ts stats, •ee 

Any onenpeaded sslaase of the fand appropriated 
or allocated toy tea stats stole* rasatas In the fend 
for aid to asssansst children at ths esd * f sasH 
biennis* shall net rerert to tss general fan* of to* 
state, any lav ts tss contrary set nithetaading. 

341.SI Fond far ai4 t s tea blind - rslaborn*-
sent to stats. 

•** 
Aay anettpended balance •< tss funds apsrsprlated 

or alleceted by tss stats stoic* resales i s tss fttnd 
for aid ts tm* blind at tss end of sasto sisanin* 
snail set revert to tss geaaral fend of tils stats* 
any las to tbs eeatrary notvi thatand!eg. 



Mrs, Irene Smith 
October 7, 1958 
Page Z 

Section 2, Chapter 4, 57th 6.A* 
Ho mora than the amount herein appropriated 

to each fond nluo the unexpended balance in each 
fond on Jon* 30, 1997v shall be expended fro* stats funds for the purposes of each aaid fond during ths 
bienniun beginning July 1, 1957, and ending June 39, 
1959. Any balance rswainlng in ths fonds, to shloh 
appropriations are sad* t>y this Act, at the end of 
ths ensuing blennlu* enall revert to the general fond 
of ths stats, 

ft is quite obviou* that there i s a conflict in 
the provisions above quoted, and that the last sentence of 
Section 2, of Chapter 4, Acts of the 57th G.A. is repugnant to 
the provision of Sections 339.13 and 341.31 as quoted with 
reference to the natter of the reverter of any balance remain
ing in ths funds to which appropriations were aads by the Act 
of the 57th G.A. in question. 

Where the language of a statute i s plain, clear 
and unambiguous, there i s no rooa for construction. The 
language in Section 3 of Chapter 4, Acts of ths 57th G.A. is 
quits clear as to i t s intent and meaning, and speciflealiy 
refers to - **the unexpended balance In each fund on June 30, 
1957" -

The rule has been s e l l established where statutes 
are irreconcilable, the later statute s i l l prevail* We cite a 
few cases so holding: 

"But under an equally faailiar rule where two 
lavs are In conflict and cannot be reconciled, the on* 
last enacted sust prevail* being the latest exprssslon 
of legislative w i l l . Casey v. Haraed, 5 Iowa 1." 
McKlnney v. Wood, 35 la. 159. 

"It w i l l not be presumed that the Legislature 
intended a repeal of a prior statuts by a later on* on 
the sane subject, unless the last statute i s so broad 
in Its terms, and so clear and explicit in i t s words, 
as to show that i t was intended to cover ths whole subject, 
and therefore to dlaplace ths prior statuts* Camay v. 
Haraed, 5 Iowa 1} Shersan v. 0*s so loss, 100 Iowa 88; 
Col* v. Super?laora, l l Iowa, 553$ Stats v. Shaw, 38 Iowa 
67} Lambs v. McCormick, l i s Sows, 189} Phillips v. City, 
S3 Iowa 578; Arnold v. City, 85 Iowa, 441." 
Diver v. Savings Bank. 12S Iowa at page S9S. 

"STATUTES: Construction - Hopeless Conflict-
Later Enactment Given Effect. Ths irreconcilable con-



Mrs. Irene Smith 
October 7, 1958 
Pass 3. 

f l i c t between Sections 12268 end 12272, on ths one 
hand, Cods of 1924, relative to the tins of f i l i n g 
petition end ths appearance day la actions of forcible 
entry and detainer in municipal court, requires resort 
to ths principle that, where statutes are repugnant 
and cannot be reconciled, ths ons last enacted must be 
given effect. It follows that, in such actions in 
municipal courts, Sections 10887 and 10SSS (they being 
ths last enactment) must be complied with, notwithstand
ing ths contrary provisions of Sections 12268 and 13272." 
Owens v. Smith, 200 la. 3S1 

**It is veil established rule of statutory con
struction that the last enactment of the legislature 
upon a given subject oust prevail, and a former 
enactment to which i t is repugnant will be deemed to 
have been repealed by implication. State v. Brandt, 
41 Iowa 893; State v. Shaw, 38 lova 67j Stats v. 
Courtney, 73 lova SIS; Casey v. Earned, 8 lova It Serrln 
Grefe, 67 lova 198; McKinney v. Wood, 35 leva 187.** 
Clear Lake Co-op. L.B.S. Assn. v. Weir, 300 Iowa 
ai pags 1301. 

M I t is manifest that i f both sections of the 
Code apply to ths sans subject, they ars inconsistent 
with each other. ssss" 

" ' i t is a familiar rule of atatutory construct
ion that, ~where statutes arS repugnant and cannot be 
reconciled, the ons last enacted must bs given effect. 1 

$vsns v. Smith, 100 lova 281, 104 S t . 436, 441; 
Clear Lake Co-op. L.S.fi. Association v. Weir, 200 Iowa 
1398, local citation 1301, 308 S.t. 397. Sss also 
Bains v. f i r s t National Bank of fair f i e l d , 201 Iowa, 
140, 308 H.W. 831; Way v. Collins O i l Co., 187 Iowa 
1378, 173 IC.W. 30} Bay ton v. Pacific Mutual Llfs 
Insurance Co., 302 lova 753, 310 K.W. 945; Solberg v. 
Davenport, 211 lova 813, 333 H.W. 477.** 
Waugh v. Shirer, 216 lova, at pags 471. 

In addition thereto, we ars confronted with the 
general rule that each Legialature is an Independent body 
entitled to exercise a l l legislative power under ths limitation 
of the Constitution of this Stats and ths United States, and 
no Legislature can pass a lav which would be binding on subse
quent Leglslaturee. (See Waugh v. Shiser, 316 l a . p. 473; 
Stats v. Executive Council, 207 la. p. 921; and Iowa-Hebraska 
LfcP. Co. v. City, 220 la. p. 247.) 
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Therefers, we ere constrained in hold that under 
tho provision* of fieotloo t, Chapter 4, Attts of the 87th O.A., 
said Act twins; repugnant ts ths provisiona of fiectlona 838.13 
and 249.31, as quoted, and being the latent enactment of ths 
Legislators* said Ant prevaila and any ha lanes remaining in ths 
funds, ts which appropriations arm mads by said Ant, sust revert 
to the general fund of the State. 

Respectfully submitted, 

SOJUtaff A. SftBS, 
Attorney General 

SAI/yt)B/sp 



e t c . , of any person, bearing upon the amount of any b u t t e r f a t tax c o l 
l e c t e d or to be c o l l e c t e d and may enter into a contract f o r the e x e r c i s e 
of such a u t h o r i t y and pay the expense thereof. (Stfaufrri t S***J*k 

Mr. Glenn D. S a r s f i e l d 
Comptroller 
B u i 1 d i n g 
Dear S i r s 

We are i n r e c e i p t of your l e t t e r of October 21 as f o l l o w s : 
"The Iowa Dairy Industry Commission has f i l e d at t h i s 
o f f i c e a c l a i m payable to Ernat and Ernat In tho 
amount of $17|W,90 f o r s e r v i c e s rendered f o r examina
t i o n of records at Red Oak, E l l i o t t , and '.kirray, Iowa* 
"I r e s p e c t f u l l y request an o p i n i o n as to whether t h i s 
c l a i m and others of s i m i l a r nature may be paid from 
the Iowa Dairy Industry Commission fund ( i n accord
ance with the p r o v i s i o n s of Chapter 179? Code of Iowa, 
195'-j» and i s Executive Council approval r e q u i r e d . " 
In response t h e r e t o , we advise that payment to a C P. A. f o r 

s e r v i c e s rendered i n connection with Section 179*9 of the 1958 

Code of Iowa i s appropriate* 
Your a t t e n t i o n i s d i r e c t e d to the f o l l o w i n g Code Sec t i o n s : 
"179«3 Powers and d u t i e s . The powers and d u t i e s of the 
commission s h a l l include the f o l l o w i n g : 
t i * * * * 

" 2 . To administer and enforce t h i s chapter, and do and 
perform a l l a c t s and e x e r c i s e a l l powers reasonably nec-
es&ary to e f f e c t u a t e the purpose of t h i s chapter. 

October 3 0 , 1953 
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n 3» To employ at i t s pleasure and discharge at i t s 
pleasure such a t t o r n e y s , a d v e r t i s i n g counsel, adver
t i s i n g agencies, c l e r k s , and employees as i t deems 
necessary, and to p r e s c r i b e t h e i r d u t i e s and powers 
and f i x t h e i r compensation. 
it* * * * 

"179•9 I n v e s t i g a t i o n s by commission. The commission 
s h a l l have the power to cause i t s authorized agents to 
enter upon the premises of any person charged by t h i s 
chapter or by agreement with the commission with the 
c o l l e c t i o n of the excise tax imposed by t h i s chapter, 
and to cause to be examined by any such agent any 
books, records, documents, or other instruments bear
ing upon the amount of such tax c o l l e c t e d or to be 
c o l l e c t e d by such person; provided that the commis
sion has reasonable ground to b e l i e v e that a l l the tax 
h e r e i n l e v i e d has not been c o l l e c t e d , or i f i t has not 
been f u l l y accounted f o r as herein provided." 
You are, t h e r e f o r e , advised that i n view of the powers shown 

under Section 179.3, that such an expenditure f o r s a r v i c e s i n con
nection with performing the requirements of Section 179.9 i s an 
appropriate one by the commission and l i m i t e d only by the p r o v i 
sions of Section 179*8, as f o l l o w s : 

"Payrqen^ pf expenses. No pert of the expense incurred 
by the commission s h a l l be paid out of any funds i n 
the s t a t e treasury except s a i d d a i r y industry fund 
which s h a l l be subject at a l l tiroes to the warrant of 
the s t a t e c o m p t r o l l e r , drawn upon w r i t t e n r e q u i s i t i o n 
of the chairman of the commission and a t t e s t e d by the 
sec r e t a r y f o r the payment of a l l s a l a r i e s , and other 
expenses necessary, to c a r r y out the p r o v i s i o n s of 
t h i s chapter, but i n no event s h a l l the t o t a l expenses 
t h e r e f o r exceed the t o t a l taxes c o l l e c t e d and deposited 
to the c r e d i t of s a i d fund." 

Very t r u l y yours, 

OSimd 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



SCHOOLS: County System - -
1. County Board cannot eppeal budget d e c i s i o n o f State 
Appeal Board to Attorney General. 
2. County Superintendent can ask County Attorneys op in.on 
but can't request the County Attorney to o b t a i n him 
someone e l s e ' s . 
3. S t a t u t o r y duty to " p l a n " and "s u p e r v i s e " c e r t a i n l o c a l 
f u n c t i o n s doesn't a u t h o r i z e County Board to h i r e personnel t o 
perform the planned a c t s f o r the l o c a l s c hool. ( ; 

k. County Board cannot circumvent l a c k o f s t a t u t o r y 
a u t h o r i t y to h i r e nurse by g i v i n g the nurse the t i t l e 
"attendance o f f i c e r " . 
5. L e g a l l y there i s only one l i c e n s e d c l a s s o f r e g i s t e r e d 

Allamakee County Attorney " g# SP-tO 
Waukon, Iowa 
Dear S i r : 

Receipt i s acknowledged of your l e t t e r of 
Octooer 25, lS5b» as f o l l o w s : 

"The County Superintendent o f Schools f o r 
Allamakee County has bended me the f o l l o w i n g 
l i s t of questions and has requested that 
I o b t a i n an Attorney General's o p i n i o n . 
The County Super intendont in h i s yea r l y 
budget provided f o r a d i r e c t o r o f h e a l t h 
and safety and h i r e d a r e g i s t e r e d nurse who 
however was not q u a l i f i e d under the pro
v i s i o n s of Chapter 1^3 to bo a p u b l i c h e a l t h 
riurso, Objections were f i l e d to h i s budget 
and the State Appeal Board r u l e d that the 
eAeery of t h i s person couTB not be included 
Hi h i s budget. For tha t reason he has 
submitted the f o l l o w i n g questions: (Emphasis 
supplled) 

1. What type o f personnel can be h i r e d by 
a County 3oard o f Education t o c a r r y out 
the p r o v i s i o n s o f Chapter 273.18, 
sub-section 10 "Submit to the county board 
f o r i t s approval plans f o r the proper account
ing o f a l l c h i l d r e n o f school age, f o r the 
attendance end c o n t r o l of p u p i l s a t school end 
f o r tho proper a t t e n t i o n to h e a l t h , s a f e t y 
and other matters which w i l l best promote 
the we1 f e r e of the c h i l d r e n o f the county; 
and sub-section 13 "Recommend plans and 
supervise arrangements s s r the p e r i o d i c 
p h y sics) and dental examination o f a l l 
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c h i l d r e n of the county school system and 
f o r the general promotion o f h e a l t h through
out the county. 0? 
2. The County Board of Education i s geven 
the power i n Chapter 273.13. sub-sectior»2, 
to h i r e en attendance o f f i c e r . Can t h i s 
o f f i c e r be a r e g i s t e r e d nurse who i s not 
q u a l i f i e d as a p u b l i c h e a l t h nurse? 
3* To c a r r y out the p r o v i s i o n s i n question 
I. Can the Board o f Education o f a County 
h i r e e r e g i s t e r e d nurse who i s not a 
q u a l i f i e d p u b l i c h e a l t h nurse to c a r r y 
out the p r o v i s i o n s o f question I end bo 
c a l l e d a D i r e c t o r o f Health and Safety? 
it. Does Chapter 1^3 p e r t a i n t o r e g i s t e r e d 
nurses who do not have p u b l i c h e a l t h t r a i n i n g 
and cannot q u a l i f y f o r j o b s r e q u i r i n g p u b l i c 
h e a l t h t r a i n i n g ? " 

Since the t h i r d s p e c i f i c q u e stion appears to 
be the c u l m i n a t i o n o f the other these and asks, i n 
e f f e c t , whether the County Superintendont may pro
ceed to do what the S t a t e Appeal Board has d i s 
approved, the proper advice t o your County super i n -
tcedent i s that the o f f i c e of Attorney General i s 
not an a p p e l l a t e t r i b u n a l w i t h power to review 
d e c i s i o n s o f the S t a t e Appeal Board. 

F u r t h e r , your County Superintendent, under 
tho s t a t u t e s , Is a u t h o r i z e d t o request your o p i n i o n 
and advice as County At t o r n e y , but Ss not a u t h o r i z e d 
to request t h a t you o b t a i n f o r and provide him w i t h 
someone ©lie's o p i n i o n and advice* Assuming however, 
that you adopt h i s questions as yours and request 
the s u p e r v i s i o n Provided i n code s e c t i o n 13.2(7} 
f o r the purpose o f a s s i s t i n g you i n rendering your 
o p i n i o n t o him, you are adv7sod: 

1. S e c t i o n 273.16 (10 and 13) a u t h o r i z e s the 
employment of no personnel. 

2. S t a t u s as r e g i s t e r e d nurse has no b e a r i n g 
on the q u a l i f i c a t i o n s o f an attendance o f f i c e r . An 
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attendance o f f i c e r i s simply the e q u i v a l e n t i n the 
county school system if the truancy o f f l e e r i ^ n 
c e r t a i n school d i s t r i c t s . The d u t i e s o f such 
o f f i c e r are p r e s c r i b e d i n code sect ion.'299.11 and 
do not include n u r s i n g . As t o the matter o f using 
one t i t l e t o d e s c r i b e another j o b see the encloses 
o p i n i o n deted September 16, 

3. The answer to your t h i r d q u e s t i o n , as 
noted above, has been provided by the St a t e Appeal 
Board. 

h. There i s only one l i c e n s e d category of 
r e g i s t e r e d nurse. L e g a l l y , a l l r e g i s t e r e d nurses 
ere q u a l i f i e d f o r p u b l i c h e a l t h s e r v i c e . 

Very t r u l y yours 

LEONARD S. ABELS 
A s s i s t a n t Attorney General 

LCAs j s 
ccs Paul Jc-hiiston 

Bd. o f Uursm Examiners 
Enc. 



SCHOOLS: County Board of Education; 
Membership on County board incompatible with 
o f f i c e of secretary of l o c a l board. 

Mr. Lynn W. Morrow 
Allamakee County Attorney 
Waukon, Iowa 
Dear S i r * 

Receipt Is acknowledged of your l e t t e r of 
October 25, 1958, as f o l l o w s : 

"Can a sec r e t a r y o f a community school 
d i s t r i c t be a member of the county 
board o f education?" 
In answer the r e t o you are advised that under 

chapter 275, Code 1958, community school d i s t r i c t s 
are p a r t of the County School System and, there
f o r e , the o f f i c e of se c r e t a r y of the l o c a l boerd 
Is incompatible w i t h membership on the County 
Board o f Education. 

October 28, 1958 

Very t r u l y yours 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCAtjs 



1. A h o s p i t a l as an i n s t i t u t i o n does not come w i t h i n 
the p r o h i b i t e d establishments enumerated in §92.1, 
Code of Iowa, 1958. 

2. The d e f i n i t i o n of work shop appearing In §91.15, 
Code of Iowa, 1958, has no a p p l i c a t i o n to chapter 92, 
Code of Iowa, 1958. 

3. Whether a g i r l under 16 years of age i s p r o h i b i t e d 
from being employed as a nurse's a i d i s a f a c t q u e s t i o n . 

(fj^zQJ\ % £*-i*>-ej fcU-. (U-xMtt. October 2^, 1958 

Mr. Don Lowe 
Bureau of Labor 
Local 
Dear S i r : 

Receipt i s acknowledged o f your l e t t e r 
under date o f October 9, 1953, and the workd 
permits enclosed t h e r e w i t h . ' 

The l e t t e r i s set out as f o l l o w s : 
"You w i l l f i n d enclosed several Work 
Permits r e c e n t l y received i n t h i s De
partment concerning h o s p i t a l work on which 
I would l i k e an Attorney Generel's o p i n i o n . 
Such r u l i n g i s requested so that we may be guided 
in the f u t u r e r e l a t i v e to approval o r d i s 
approval o f such work Permits, 
" A f t e r r e c e i v i n g the Attorney General's o p i n i o n 
t h a t p u b l i c l i b r a r i e s do not come under the 
scope o f our j u r i s d i c t i o n we became concerned 
as to other types of i n s t i t u t i o n s not being 
under our j u r i s d i c t i o n . In your o p i n i o n 
please advise whether o r not h o s p i t a l s as an 
i n s t i t u t i o n would in any way be covered 
under Sections 92.1 and 92 .2. I f not covered 
es an I n s t i t u t i o n should they be doing spec
i f i c work such as in the d i e t k i t c h e n , c a f e 
t e r i a ( i n some h o s p i t a l c a f e t e r i a s , nurses 
doctors and v i s i t o r s are allowed t o eat, as 
w e l l as h o s p i t a l help end p a t i e n t s ) , b a k e r i e s 
l a u n d r i e s as operated by the h o s p i t a l , o r 
general maintenance work, such es r e p a i r i n g 
plumbing, washing or p a i n t i n g w a l l s , scrubbing 



Mr, Don Lowe -2- Oct. 24, 1958 

end waxing f l o o r s , i s i t p o s s i b l e that some 
of these l i s t e d would come under the d e f i n i t i o n 
o f a work shop? 
" I would a l s o l i k e an o p i n i o n as to g i r l s 
under age 16 being employed as a nurse's a i d . " 

The s t a t u t e s , a p p l i c a b l e to the l e g a l problems 
submitted as set out as f o l l o w s : 

S e c t i o n 92,1, Code of Iowa, 1958, provides t h a t : 
"Ho person under fourteen years o f age shal1 be 
employed w i t h or eWjbRCt compensation In any 
mine, manufacturing establishment, f a c t o r y , 
m i l l , shop, laundry, slaughter house, or 
establishment where more than e i g h t persons 
are employed, o r i n any l i v e r y s t a b l e , garage, 
place o f amusement, or i n the d i s t r i b u t i o n 
o r transmission of merchandise ormmessages; 
but nothing i n t h i s s e c t i o n s h a l l be construed 
as p r o h i b i t i n g any c h i l d from working in any of 
the above establishments or occupations when 
operated by h i s parents." 
Section 92.2, Code of Iowa, 1953, s t a t e s that: 
"No person under s i x t e e n years o f age s h a l l be 
employed a t any of tha places or in any of the 
occupations s p e c i f i e d i n s e c t i o n 92.1 before the 
hour o f seven o'clock i n the oooning or a f t e r 
the hour of s i x o'clock i n the evening, and i f 
such person Is employed exceeding f i v e hours 
o f each day, a noon i n t e r m i s s i o n o f not l e s s 
than t h i r t y minutes s h a l l be given between the 
hours o f eleven and one o'clock, and such per
son shal) not be employed more than e i g h t 
house In any one day, e x c l u s i v e o f the noon 
hour i n t e r m i s s i o n ; nor shal) any such person 
be employed more than f o r t y - e i g h t hours In 
any one week," 

Se c t i o n 92.5, Code of Iowa, 1958, provides f o r 
permits f o r c h i l d labor as f o l l o w s : 

s t o r e o r m e r c a n t i l e 
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"Mo c h i l d under s i x t e e n years o f age s h a l l be 
employed, permitted, o r s u f f e r e d to work in or 
i n connection w i t h any of the establishments o r 
occupations mentioned i n s e c t i o n 92.1 unless the 
person, f i r m , or c o r p o r a t i o n employing such c h i l d 
procures end keeps on f i l e , assessable t o any o f 
f i c e r charged w i t h the enforcement of t h i s chap
t e r , a work permit issued as h e r e i n a f t e r provided, 
and keeps two complete l i s t s o f the names and 
ages of a l l such c h i l d r e n under s i x t e e n years 
o f age employed i n or f o r such establishments 
o f i n such occupations, one on f i l e i n the o f f i c e 
and one conspicuously posted near the p r i n c i p a l 
entrance o f the place or establishment i n 
which such c h i l d r e n are employed. 

On termination o f the employment of a c h i l d 
whose permit i s on f i l e , such permit s h a l l be 
returned by the employer w i t h i n two deys to 
the o f f i c e r who issued i t w i t h a statement o f 
the reasons f o r the t e r m i n a t i o n o f such em
ployment. 

A work permit s h a l l be issued f o r every p o s i 
t i o n obtained by a c h i l d between the ages of 
fourteen and s i x t e e n years. The permit in no 
case s h a l l be issued to the c h i l d , parent, guard
i a n , or custodian, but t o i t s p r o s p e c t i v e em
p l o y e r . " 
S e c t i o n 92.11, Code of Iowa, 1953, s t a t e s t h a t : 
"No person under s i x t e e n years of ege s h a l l be 
employed a t any work or occupation which, 
by reason o f i t s nature or the p l a c e o f employ
ment, the h e a l t h o f such person may be i n 
j u r e d , o r morals depaaved, or a t any work 
in which the h a n d l i n g o r use o f gunpowder, 
dynamite, o r other l i k e e x p l o s i v e i s r e q u i r e d , 
or i n o r about any mine d u r i n g the school 
terra, o r i n o r about any h o t e l , c a f e , r e s t a u 
r a n t , bowling a l l e y , pool o r b i l l i a r d room, c i g a r 
s t o r e , barber shop, o r In any occupation dan
gerous t o l i f e o r limb. 

No female under twenty-one years o f age 
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s h a l l be employed i n any ca p a c i t y where the 
d u t i e s of such employment compel her to 
remain c o n s t a n t l y standing." 
You are advised as f o l l o w s : 
A h o s p i t a l i s defined i n Webster's Net? I n t e r n a t i o n a l 

D i c t i o n a r y . Second E d i t i o n , as f o l l o w s : 
"an i n s t i t u t i o n o r place In which p a t i e n t s 
or i n j u r e d persons are given medical or 
s u r g i c a l care, o f t e n i n whole o r i n p a r t at 
p u b l i c expense or by c h a r i t y ; * * * * * " 
26 Am. J u r . , H o s p i t a l s and Asylums, s e c t i o n 2, 

page 588, s t a t e s : 
" I n i t s widest sense, a h o s p i t a l i s a place 
a p p r o p r i a t e d to the re c e p t i o n o f persons s i c k 
o r i n f i r m In body or in mind. * * * * *." 
The Supreme Court of Iowa i n HulI H o s p i t a l v. 

John Wheeler, 216 Iowa 139^, l o c . c l t . l3£/j 250 f̂ .W. 
637, s a i d : 

"On the other hand, a h o s p i t a l , where the s i c k 
and i n j u r e d are cared f o r , nurses i t s p a t i e n t s 
and g i v e s them medical a t t e n t i o n . These are 
the primary purposes of such h o s p i t a l . ***** * * * * * * * *#M 
Obviously the room and board provided by the 
h o s p i t a l are merely i n c i d e n t a l to the n u r s i n g 
and medical treatment, i f not part o f I t . For 
Instance, a guest goes to a ho t e l f o r lodging, 
s h e l t e r , food, and d r i n k . Such Is the purpose 
of the h o t e l . When a man Is s i c k , however, he 
?oes to the h o s p i t a l , not merely f o r food, d r i n k , 
edging, and s h e l t e r , but rather f o r n u rsing and 

medical care. Thereby, he becomes a p a t i e n t 
i n the h o s p i t a l , as d i s t i n g u i s h e d from a guest 
In a h o t e l . " 

-and c o n t i n u i n g on page 1398, o f the Hul) Case, supra,: 
"So i t appears th a t from a very e a r l y time there 
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was. and a t tho present time there i s , a 
marked d i s t i n c t i o n between the h o t e l , or inn, 
and the h o s p i t a l , when co n f i n e d to an i n s t i 
t u t i o n t h a t cares f o r the s i c k and i n j u r e d . 
The one serves one purpose and the other an
o t h e r . As before s a i d , a guest journeys t o 
the h o t e l f o r entertainment, w h i l e the p a t i e n t 
goes, or i s c a r r i e d , to the h o s p i t e l f o r treatment 
and n u r s i n g . Thus, i t appears that f o r c e n t u r i e s 
past the d i s t i n c t i o n before i n d i c a t e d always has 
been, and at the present time continues to be, 
present." 
This c o n s t r u c t i o n f i n d s a d d i t i o n a l support i n 

. _,aef " * * " ' " " 
591 
Pane) v. T r i n i t y Hosp, Ass'n., 72 N. 0. 262, 6 N.W, 2d 

The attached work permits l i s t the d e s c r i p t i o n s 
of work as f o l l o w s : 

1. blue g i r l 
2. c a f e t e r i a and chapel 
3. helper i n d i e t k i t c h e n 
k, work i n tra y 1ine 

and a i l employers involved are h o s p i t a l s . 
The work described seemingly f a l l s i n t o the 

category o f h o s p i t a l s e r v i c e s . That a h o s p i t a l 
i s p r i m a r i l y a s e r v i c e o r g a n i z a t i o n s e r v i n g p a t i e n t s , 
d o c t o r s , and the p u b l i c , see: Cedars of Lebanon 
H o s p i t a l v. Los Angeles County.*'*20b P, Zd ^ j > , subse
quent o p i n i o n Z i l P. 2d 31, 35 C a l , 2d 729. 

H o s p i t a l s e r v i c e s ere necessary f o r the eccomplish-
ment o f the purpose f o r which a h o s p i t a l i s e s t a b l i s h e d , 
and as such c o n s t i t u t e an i n t e g r a l p a r t o f the h o s p i t a l . 
Such s e r v i c e s go to the very essence o r e x i s t e n c e o f 
the h o s p i t a l . 

Therefore, i n view o f the foregoing i t i s my 
o p i n i o n t h a t a h o s p i t a l , as an i n s t i t u t i o n , does not 
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come w i t h i n the purview of Section 92.1, Code of 
Iowa, 1953, and i s not included i n the lfcfct of 
p r o h i b i t e d establishments appearing t h e r e i n . 

A d i s t i n c t i o n must be drawn a t t h i s p o i n t r e l e v a n t 
t o independent undertakings, w i t h i n a h o s p i t a l , 
e x i s t i n g s o l e l y f o r revenue purposes as d i s t i n g 
uished from h o s p i t a l s e r v i c e s deemed, e s s e n t i a l to 
o p e r a t i o n o f a h o s p i t a l . 

Such an o p e r a t i o n , depending of course on the 
f a c t s , c o u l d f a l l w i t h i n and be Included as a 
p r o h i b i t e d establishment w i t h i n the purview of 
Section 92.1, supra, and Section 92.11. supra. 
In such event such o p e r a t i o n s , although c a r r i e d 
on w i t h i n a h o s p i t a l , would be subject t o the j u r i 
s d i c t i o n o f the c h i l d labor laws and t h e i r adminis
t r a t o r , the Bureau o f Labor. 

In answer to your question as to whether some o f 
the s p e c i f i e d occupations as l i s t e d i n your l e t t e r would 
come under the d e f i n i t i o n o f a work shop, you are 
advised the "workshop" as d e f i n e d i n Section 91.15* 
Code of Iowa, 1958, i s r e s t r i c t e d t o Chapter 91* 
Code of Iowa, 1958, and has no a p p l i c a t i o n to chapter 
92, Code o f Iowa, 1958. Such c o n s t r u c t i o n f i n d s 
support i n an o p i n i o n o f t h i s o f f i c e d i r e c t e d t o 
Marshall F. Camp, Union County Attorney, under 
date of August 5, 1958. 

Your l a s t question i s answered as f o l l o w s : 
Under Se c t i o n 92.11, supra, employment of a 

person under s i x t e e n years o f age i s p r o h i b i t e d i f 
such employment, bu reason o f i t s nature o r p l a c e , 
r e s u l t s i n i n j u r y to h e a l t h , o r depraves the morals, o f 
such person. A l s o , a female under twenty-one years 
i s p r o h i b i t e d from employment i n any c a p a c i t y i f such 
employment compels her to remain c o n s t a n t l y standing. 
S e c t i o n 92.11, supra. The question as propounded 
being l a r g e l y one o f f a c t , we are precluded from 
rendering an o p i n i o n thereon. 

Very t r u l y yours 

CHPijs 

CARL H. PESCH 
A s s i s t e n t Attorney General 



IOWA SOLDIERS' HOME, COMMON-LAW MARRIAGE AS BASIS FOR 
ADMISSION. 

I«, Common - law marriage e x i s t s and i s recognized 
in the State of Iowa. 

2. Burden o f proving the e x i s t e n c e of a common-1 aw 
marriage Is upon the p a r t i e s seeking admission to 
the Iowa S o l d i e r s ' Home. 

3. I f the burden i s sustained and a i l other c o n d i t i o n s 
precedent to admission have been met a common-law 
marriage w i l l q u a l i f y an a p p l i c a n t s ) under §219.4, 
1958 Code of Iowa. 
k. The determination of e l i g i b i l i t y to the Iowa 
S o l d i e r s ' Home i s f o r the Board o f C o n t r o l . 

Board o f Control of State I n s t i t u t i o n s 
Local 
A t t ' n j Mr. George W. C a l l e n l u s , Member 
In Re: White, George A. 6- w i f e , Dore;Webb, Aubrey L. 

& w i f e , Frances ( A p p l i c a n t s f o r admission 
to Iowa S o l d i e r s ' Home, Marshal 1 town, Iowa.) 

Dear S i r : 
Your l e t t e r under date of October 23, 1958, 

r e l a t i v e to the above matter, i s set out as f o l l o w s : 
"Enclosed please f i n d two separate l e t t e r s 
c o vering two d i f f e r e n t cases from the Iowa 
S o l d i e r s ' Home r e l a t i v e to admittances. 

"You wi11 note that one case has to do wi th 
common-law marriage and theother has to do 
wi t h a divorced couple that have since r e
married and wish to gain admittance to the 
S o l d i e r s ' Home. 
"This presents q u i t e a problem to us, and I 
would app r e c i a t e i t very much i f you could 
give me some k i n d of en o p i n i o n on whether 
o r not you have had a s i m i l a r case come up 
before." 
The a p p l i c a b l e s t a t u t e s are as f o l l o w s : 
Section 219.3. Code o f Iowa, 1958, provides t h e t : 
"The board o f c o n t r o l s h a l l have power to 
determine the e l i g i b i l i t y of a p p l i c a n t s f o r 



Board o f Control -2- Oct. 27, 1958 

admission to the home In accordance w i t h tho 
p r o v i s i o n of t h i s chapter, and s n a i l adopt al1 
the necessary r u l e s end r e g u l a t i o n s f o r the 
pr e s e r v a t i o n of order and enforcement of 
d i s c i p l i n e , the promotion o f h e a l t h and 
w e l l - b e i n g of a l l the members and f o r the 
management and c o n t r o l o f the home and the 
grounds thereof." (Underscoring added). 
Section 219,4, Code o f Iowa, 1958, p e r t a i n i n g to 

married couples, s t a t e s : 
"When a married man i s o r becomes a member o f 
the home, h i s w i f e , I f she has been married to 
him f o r ten years and i s otherwise e l l u i b l e 
under thTs"chapter, may be admitted as a member 
o f the home subject to a l l the r u l e s and r e g u l 
a t i o n s o f s a i d home. Husband and wi f e may be 
permitted to Occupy, together, cottages o r other 
q u a r t e r s on the geounds of the home." 

You are advised as f o l l o w s : 
Common law marriage e x i s t s and i s recognized i n 

the State of Iowa. In Re B o y i o g t o ^ s E s t a t e , 157 Iowa 
467, 137 N.W.949; Hoese v. Hoese, 20$ Iowa 313, 217 
N.W. 860; In re Estate of Stopps. 244 iowa 931. 57 N.W. 
2d 221; Gamme 1 gaard v« Gamme 1 gaard, 247 v Iowa 979, 
77 n.w. 2d 479. 

The Supreme Court of Iowa i n In Re Estate o f 
W i t t i c k , 164 Iowa 485, l o c . c i t . 493, 145 N.W. 913. 
Said: 

"As to what c o n s t i t u t e s a 'common-law marriage' 
and what evidence i s competent to e s t a b l i s h such 
a r e l a t i o n , i s a subject upon which the author
i t i e s are i n harmony, the d i f f i c u l t i e s presented 
i n such cases a r i s i n g under the f a c t s . In re 
Boyington's E s t a t e , supra, s t a t e s the r u l e t h a t : 
'while c o h a b i t a t i o n and the reputed r e l a t i o n o f 
husband and e i f e may be shown as tending to give 
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c o l o r t o the r e l a t i o n of the p a r t i e s and the 
r e c o g n i t i o n each by the othor o f the exi s t e n c e 
o f a marriage between them, the fundamental 
question i s whether t h e i r minds have met i n 
mutual consent to the s t a t u s of marriage which 
w i l l be s u f f i c i e n t l y e s t a b l i s h e d i f i t appears 
that they have l i v e d together, intending there
by to be husband and wi r e . ' And in determining 
the question p u b l i c conduct of the p a r t i e s , and 
p u b l i c repute, i f uniform, i s e n t i t l e d to 
weight. Pegg v. Pegg, l3o Iowa, 576. In the 
case o f McFarland v. McFarland, 51 Iowa, 570, 
t h i s court held t h a t , w h i l e c o h a b i t a t i o n does not 
o f i t s e l f c o n s t i t u t e marriage, yet i t i s 
s u f f i c i e n t i f the p a r t i e s so c o h a b i t i n g intend 
present marriage; and i n the e a r l i e r case of 
Blartchard v, Lambert, 43 Iowa, 228, was quoted 
and adopted the s e t t l e d r u l e o f the common law 
that any mutual agreement between the . 
husbadd and w i f e in p r a e s e n t l , followed by 
c o h a b i t a t i o n , c o n s t i t u t e s a v a l i d and bi n d i n g 
marriage, i f there i s no l e g a l d i s a b i l i t y on 
the pert o f e i t h e r , to c o n t r a c t matrimony. 1 

The r u l e i s a l e e recognized in Leach v. H a l l , 
95 Iowa, 611, and State v* Rocker, 130 Iowa, 
239; 26 Cyc. 872." 

R e l a t i n g to the burden of proving a common law 
marriage the Supreme Court o f Iowa i n Gammelseard v 
Gammelgaard, supra, a t pege 980 o f the o f f i c i a l report 
said) " 

"The major question involved In the case at bar 
i s f a c t u a l . I t concerns en a l l e g e d common-law 
marriage between the p a r t i e s , the ex i s t e n c e of 
which the p l a i n t i f f a s s e r t s end defendant denies. 
No other form o f marriage i s claimed; so p l a i n t i f f s case musg r e s t upon proof of the common-
law r e l a t i o n s h i p . The burden to e s t a b l i s h the 
marriage i s upon the one who a s s e r t s i t . Pegg v. 
Pegg,l38 Iowa 572, 576, 115 N.W. 1027, 1029. M 

Therefore i n view o f the foregoing i t i s my con
s i d e r e d o p i n i o n that? 

1. Common-1 aw marriages do e x i s t and are recog
n i z e d as v a l i d i n the s t a t e o f Iowa. 
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2. Tho burden o f proving the e x i s t e n c e of a 
common^law marriage i s , i n t h i s instance, upon the 
p a r t i e s seeking admission to the Iowa S o l d i e r s * Home. 

3. P r o v i d i n g the burden Is sustained, a common-
law marriage f o r the p e r i o d of time required by Section 
219.4, Code of Iowa, 1958, and p r o v i d i n g a l l other con
d i t i o n s precedent to admission nave been s a t i s f i e d , " 
w i l l q u a l i f y a husband and wi f e ~ ? o r admission to the 
Iowa S o l d i e r s ' Home. 

4. The determination o f e l i g i b i l i t y i s f o r 
the Board of Control o f State I n s t i t u t i o n s . 

Very t r u l y yours 

CARL H. PESGH 
A s s i s t a n t Attorney General 

I CHP: J s 



SCHOOLS: REORGANIZATION - - Where d i r e c t o r s of 
a d i s t r i c t which ceased to e x i s t by reason of 
re o r g a n i z a t i o n refuse to tbrn over assets to t h e i r 
corporate successor a f t e r a d i s t r i b u t i o n schedule 
has been made in the manner provided by s t a t u t e , 
the proper recourse i s by quo warranto under ~ / 
Code Chapter 660. ( UU^l* ft yu.********, &M-A**4i**Jj< 

Mr. Lynn W, Morrow 
Allamakee County Attorney 
Waukon, Iowa 
Oear S i r : 

Receipt i s acknowledged of your three 
l e t t e r s dated October 25, 1958. |n one o f 
them you submit the f o l l o w i n g : 

"Allamakee County duri n g the e a r l y p a r t of 
1953 had two school r e o r g a n i z a t i o n s r e s u l t 
ing in the East Allamakee Community School 
D i s t r i c t and the Allamakee Community School 
D i s t r i c t . These two school d i s t r i c t s completely 
included a r u r a l independent school d i s t r i c t 
and i n pursuance to p r o v i s i o n s o f Section 
275.28 o f the 1958 Code o f Iowa the two new 
community school d i s t r i c t s agreed upon a plan 
o f d i v i s i o n o f a s s e t s whereby one school 
d i s t r i c t r e c e i v ed 85% end the other 15% of t h i s 
r u r e l independent school d i s t r i c t ' s a s s e t s . 
Some o f these a s s e t s c o n s i s t e d o f a balance 
in the Kerndt Brothers Savings Bank. The o l d o f f i 
c e r s end d i r e c t o r s of the r u r a l independent 
school d i s t r i c t f o r reasons o f t h e i r own 
refuse to s i g n the necessary checks and d r a f t s 
which w i l l t r a n s f e r the funds i n the Kerndt 
Brothers Savings Bank to the two new community 
school d i s t r i c t s as agreed upon by them el 
a J o i n t meeting." 

Since the s t a t e o f f a c t s set f o r t h in your l e t t e r 

October 28, 1958 
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amounts e s s e n t i a l l y to a statement that o f f i c e r s 
o f a defunct c o r p o r a t i o n purport to continue 
themselves i n o f f i c e by r e t a i n i n g c o n t r o l o f 
a s s e t s o f the c o r p o r a t i o n as though i t s t i l l 
e x i s t e d and a f t e r p r o v i s i o n f o r t h e i r d i s t r i 
b u t i o n has been made, presumably i n the manner 
provided by s t a t u t e , 1 am of the op i n i o n the 
proper method of procedure i s by quo warranto 
under chapter 660 of the code. 

Very t r u l y yours 

LEONARD C. ABELS 
A s s i s t e n t Attorney General 

LCAzjs 



MOTOR VEHICLES, REGISTRATION OF, 
1. Whether motor v e h i c l e s are exempt from r e g i s t r a t i o n 
under §321.55, 1958 Code of Iowa, i s l a r g e l y e question 
o f f a c t . 
2 . When a s t a t u t e , §321.55, provides the c o n d i t i o n s 
to be met to a f f o r d exemption from r e g i s t r a t i o n r e - ; 

quirements, a r e c i p r o c i t y agreement not in accord J 
therewith i s i n e f f e c t u a l . ! 

October 22, 1958 

Mr. Emery L. Goodenberger 
County Attorney - Madison County 
Wineerset, Iowa 
Deer S i r : 

T h i s w i l l acknowledge r e c e i p t of your request 
o f September 15, 1958, f o r an o p i n i o n of the Attorney 
General r e l a t i v e t o c e r t a i n l e g a l problems t h e r e i n , 
s t a t e d as f o l l o w s : 

"A company l o c a t e d on Omaha, Nebraska engaged 
in the pormastone business contracted f o r 5 or 
5 j o b s i n Iowa i n 1958. I t has taken a p p r o x i 
mately 3 t o k weeks completing these j o b s , no 
one o f which I s , o r w i l l be done in the winter 
time* About 90% o f the company's business i s 
in Nebraska. S t r a i g h t t r u c k s , s t a t i o n wagons 
and c a r s are used In the business i n Iowa. 

"My question i s whether theso v e h i c l e s ere 
exempt from Iowa r e g i s t r a t i o n f o r any o f the 
f o l l o w i n g reasons: 

" 1 . Because the employment i s seasonal o r 
temporary under S e c t i o n 321.55 of the 
1958 Code o f Iowa, o r , 

"2* Because o f some r e c i p r o c a l agreement 
between the State of Iowa and Nebraska 
as i s a u t h o r i z e d under Section 321.56." 

The a p p l i c a b l e s t a t u t e s p e r t a i n i n g t o the questions 
submittedaare set out as f o l l o w s : 
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1. Section 321.53* Code o f Iowa, 1958, 
provides: 

"A nonresident owner, except as provided i n 
s e c t i o n s 321.54 t o 321,56, i n c l u s i v e , o f a 
p r i v a t e passenger motor v e h i c l e , not operated 
f o r h i r e , may operate o r permit the o p e r a t i o n 
o f such v e h i c l e w i t h i n t h i s s t a t e without 
r e g i s t e r i n g such v e h i c l e i n , or paying any fees 
t o , t h i s s t a t e subject t o t t h e c o n d i t i o n t h a t 
such v e h i c l e a t a l l times when operated i n 
t h i s s t a t e i s duly r e g i s t e r e d i n , and d i s p l a y s 
upon i t a v a l i d r e g i s t r a t i o n p l a t e o r p l a t e s 
issued f o r such v e h i c l e i n the p l a c e o f r e 
sidence o f such owner, A nonresident who 
leases a v e h i c l e from a r e s i d e n t owner s h a l l 
not be considered a nonresident owner of 
such v e h i c l e f o r the purpose o f exemption 
under t h i s s e c t i o n . This s e c t i o n s h a l l be oper
a t i v e to the extent that under the laws 
of the f o r e i g n country, s t a t e , t e r r i t o r y , o r 
f e d e r a l d i s t r i c t o f such nonresident owner's 
residence l i k e exemptions and p r i v i l e g e s ere 
granted to v e h i c l e s r e g i s t e r e d under the lews, 
and owned by r e s i d e n t s , o f t h i s s t a t e . " 

2. S e c t i o n 321.55, Code o f $owa, 1958, provides 
in p e r t i n e n t p a r t t h a t : ^ 

"Every nonresident, i n a d d i t i o n to those mentioned 
In s e c t i o n 321.54, (which provides f o r r e g i s t r a 
t i o n o f c e r t a i n nonresident c a r r i e r s ) but not i n 
c l u d i n g a person commuting from h i s residence i n 
another s t a t e o r whose employment i s seasonal o r 
temporary, engaged i n remunerative employment or 
c a r r y i n g on business w i t h i n t h i s s t a t e and own
ing and o p e r a t i n g any motor vehlc&c, **** w i t h i n 
t h i s s t a t e , s h a l l be r e q u i r e d to r e g i s t e r each 
such v e h i c l e and pay the same foes t h e r e f o r as 
Is r e q u i r e d w i t h reference to l i k e v e h i c l e s owned 
by r e s i d e n t s o f t h i s s t a t e . " 

3. S e c t i o n 321*56, Code of Iowa, 1958* estab
l i s h e s a r e c i p r o c i t y board to be located a t the seat 
o f Government. S u b d i v i s i o n two (2) o f s a i d s e c t i o n , 
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!n p e r t i n e n t p a r t provides: 
"2. Tho motor v e h i c l e r e c i p r o c i t y board s h a l l 
have a u t h o r i t y to make r e c i p r o c i t y agreements 
w i t h the duly a u t h o r i z e d r e p r e s e n t a t i v e s o f any 
county, s t a t e , t e r r i t o r y o r f e d e r a l d i s t r i c t 
exempting the r e s i d e n t s o f such county, s t a t e , 
t e r r i t o r y o r f e d e r a l d i s t r i c t u sing the hig h 
ways of t h i s s t a t e from the r e g i s t r a t i o n r e 
quirements o f t h i s chapter w i t h such r e s t r i c 
t i o n s , c o n d i t i o n s , and p r l v i l e g e s o r l a c k o f 
them as such board may deem a d v i s a b l e provided 
the r e s i d e n t s o f t h i s s t a t e when using the 
highways o f such other s t a t e s h a l l r e c e i v e 
exemption o f s i m i l a r k i n d t o a l i k e degree." 

You are advised as f o l l o w s : 
Inasmuch as the motor v e h i c l e law does not de

f i n e the words 'seasonal o r temporary", such words 
are to bo used i n accordance w i t h the common and 
or d i n a r y meaning e s c r i b e d to them. 

Funk and V/agnalls Mew Standard D i c t i o n a r y o f the 
E n g l i s h language da f i n e e seasonal and temporary as 
f o l l o w s : 

(a) seasonal - " o f , p e r t a i n i n g t o , o r c h a r a c t e r 
i s t i c o f a season or the seasons; as, seasonal 
changes. * * * * . Employed f o r a c e r t a i n 
season* Casual: s a i d o f c e r t a i n trades. ***," 
$b) temporary - " t a s t i n g f o r a short timo o n l y ; 
* * * * . One h o l d i n g a p o s i t i o n t e m p o r a r i l y . " 
A nonresident i s de f i n e d i n S e c t i o n 3zl»K37), Cod© 

o f Iowa, 1958* t o mean: 
u ** * ** every person who i s not a r e s i d e n t o f 
t h i s s t a t e . " 
Your f i r s t question thus becomes l a r g e l y one o f 

f a c t , the answer t o which depends upon a l l the circum
stances attendant upon the i n s t a n t s i t u a t i o n , 
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Section 321.5$, supra, c o n t a i n s a contingency 
c l a u s e , to w i t : 

"but not i n c l u d i n g a person commuting from 
h i s residence In another s t a t e or whose employ
ment i s seasonal or temporary, engaged i n r e 
munerative employment or c a r r y i n g on business 
w i t h i n t h i s s t a t e and owning and o p e r a t i n g 
any motor v e h i c l e , *. * * w i t h i n t h i s s t a t e , " 

which g i v e s e f f e c t to the r e g i s t r a t i o n p r o v i s i o n s o f 
S e c t i o n 321.55, supra, by o p e r a t i o n of law upon the 
n o n - s a t S s f a c t i o n o f the above c o n t i n g e n c i e s . There
f o r e , a r e c i p r o c i t y agreement t r e a t i n g 66 the same 
matter, not in accordance therewith would be i n 
e f f e c t u a l . This c o n s t r u c t i o n f i n d s support i n an 
o f f i c i a l o p i n i o n o f t h i s o f f i c e d i r e c t e d to Mr. John 
J , K e l l o g g , H a r r i s o n County a t t o r n e y , under date 
o f J u l y 3, 1958. 

Your sacond qvestiow i s t h e r e f o r e nn^werad 
i n the negative and r e g i s t r a t i o n of the motor v e h i c l e s 
mentioned i & not «jxe»npted on the b a s i s o f r e c i p r o c i t y * 

Vary t r u l y yours 

A s s i s t a n t Attorney General 
CHP:js 
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APPEAR 1Nfr-THfiRfrHta- Whether the word "guardian" appearing 
in Section 97A.6(8), Code of Iowa, 1958, includes a sur
v i v i n g spouse who i s the n a t u r a l parent of a c h i l d of 
the deceased and who has re-married depends upon the 
a p p l i c a t i o n of Section 668.3, 1958 Code of Iowa. (fr^eM 

October 21, 1958 

Mr. R u s s e l l I, Brown 
A c t i n g Commissioner 
Department of P u b l i c Safety 
Local 
Dear S i r j 

Receipt i s acknowledged of your l e t t e r of 
September 10, 1958, wherein you request out o p i n i o n 
as f o l l o w s j 

"Your o p i n i o n i s requested as to whether or 
not the word 'guardian 1 i n l i n e four of para
graph f d ' , in S e c t i o n 97A.6, subsection e i g h t , 
of the 1958 Code of Iowa, includetf a s u e v i v l n g 
spouse who i s (the) n a t u r a l parent o f a c h i l d 
o f the deceased, and who has r e - a a r r i e d . " 
To f a c i l i t a t e reference t h e r e t o , Section 97A.6 

(8 ) , Code of Iowa, 1958, i s set out i n f u l l , as 
f o l l o w s * 

"8. Ordinary death b e n e f i t . Upon the r e c e i p t 
o f proper proofs of the death o f a member in 
s e r v i c e , there s h a l l be p a i d to such person hav
ing an i n s u r a b l e i n t e r e s t i n h i s l i f e as he s h a l l 
have nominated by w r i t t e n designation duly executed 
and f i l e d w i t h the board of t r u s t e e s : 
"a. H i s accumulated c o n t r i b u t i o n s and, i f the 
member has had one or more years of membership 
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s e r v i c e and no pension i s payable under the 
p r o v i s i o n s of subsection 9 of t h i s s e c t i o n , 
i n a d d i t i o n t h e r e t o 
"b. An amount equal t o f i f t y percent of the 
compensation earned by him d u r i n g the year 
immediately preceding h i s death; or 

i f there be no such nomination of bene
f i c i a r y , the b e n e f i t s provided i n paragraphs 
"a" and "b" of t h i s subsection 8 s h a l l be p a i d 
to h i s e s t a t e ; o r i n l i e u thereof, at the o p t i o n 
o f the f o l l o w i n g b e n e f i c i a r i e s , r e s p e c t i v e l y , 
oven though nominated as such, there shal1 
be paid a pension which, together w i t h the 
a c t u r i a l e q u i v a l e n t o f h i s accumulated con
t r i b u t i o n s , s h a l l be equal t o one-fourth o f the 
average f i n a l compensation o f such member, 
but in no Instance l e s s than f i f t y d o l l a r s per 
month; 

" c . Tb h i s widow to continue during her widow
hood; c r 
M d , (f there be no widow, or i f the widow d i e s 
or remarries before eny c h i l d o f such de^ 
ceased member s h a l l have a t t a i n e d the age o f 
eighteen years, then t o the guardian o f h i s 
c h i l d o r c h i l d r e n under s a i d age, d i v i d e d i n such 
manner as the board o f t r u s t e e s In i t s d i s c r e 
t i o n s h a l l determine, to continue as a j o i n t and 
s u r v i v o r pension u n t i l every such c h i l d d i e s 
o r a t t a i n s the age o f eighteen; or 
"e. If there be no s u r v i v i n g widow or c h i l d 
under age eighteen, then t o b i s dependent 
f a t h e r and/or mother as the board o f t r u s t e e s 
i n i t s d i s c r e t i o n s h a l l determine, t o continue 
u n t i l remarriage or death." 

(underscoring added) 
A f u r t h e r examination o f Chapter 97A, Code o f Iowa 

1958, to w i t : S e c t i o n 97A.1 e n t i t l e d , D e f i n i t i o n s o f 
-words and phrases, f a i l s t o d i s c l o s e any d e f i n i t i o n 
t h e r e i n p e r t a i n i n g t o the word guardian as used In 
Chapter 97A, supra. 
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Neither do the Iowa Departmental Rules, 1958, 
r e l e v a n t t o fteace O f f i c e r s 1 Retirement. Accident and 
D i s a b i l i t y System, a f f o r d such a d e f i n i t i o n t h e r e i n . 

S e c t i o n 668,1, Code of Iowa, 1958, provides t h a t : 
"Parents are the n a t u r a l guardians of 
the persons of t h e i r minor c h i l d r e n , 
and e q u a l l y e n t i t l e d to t h e i r care and 
custody," 
S e c t i o n 663.2, supra, provides as f o l l o w s : 
"The s u r v i v i n g parent becomes such guardian, 
but, i f there i s none, the d i s t r i c t c o urt 
s h a l l appoint one, who s h e l l have the same 
power and c o n t r o l over h i s ward as the 
parents would have, i f l i v i n g , " 
S e c t i o n boo.3, supra, provides t h a t : 
" I f a monor owns property, a guardian must be 
appointed to manage the same, (f no guardian 
has been appointed, money due the minor or jobber 
property t o which the minor i s e n t i t l e d , not 
exceeding i n the aggregate the sum of five 
hundred d o l l a r s in v a l u e , may be p a i d o r 
d e l i v e r e d to a parent o f the minor e n t i t l e d 
to the custody o f tho minor or to the n a t u r a l 
guardian, o r to the person w i t h whom Said 
minor r e s i d e s , f o r such minor, upon w r i t t e n 
assurance v e r i f i e d by the oath of such person 
t h a t a l l o f such money or property of the minor 
does not exceed i n the aggregate t h t sum of 
f i v e hundred d o l l a r s , and the w r i t t e n r e c e i p t 
o f such person s h a l l be acquittance of the 
person making such payment of money or d e l i v e r y 
of such property," 

In view o f the f o r e g o i n g you are advised as 
f o l l o w s : 
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inasmuch as chapter 97A, Code o f Iowa, 1958, 
does not d e f i n e the word guardian appearing in 
Section 97A.6(8), supra, the l e g i s l a t u r e was con
t e n t w i t h the e x i s t i n g s t a t u t o r y p r o v i s i o n s r e l a t i n g 
to guardians and t h e i r appointment, the same being 
s u f f i c i e n t and a p p l i c a b l e . ]'• 

The s u r v i v i n g parent becomes the n a t u r a l guardian 
o f a minor c h i l d or minor c h i l d r e n . S ections 668.1 
668.2, Coda of Iowa, 1958. 

Section 668.3, supra, makes mandatory the ap
pointment of a l e g a l guardian to manage property 
owned by a minor. However, the s t a t u t e f u r t h e r pro
v i d e s that i f a l e g a l guardian has not been appointed, 
money due the minor may be p a i d t o the n a t u r a l guard
ian o f s a i d minor subject to the aggregate maximum es-
t a b l i s h e d in Section 668*3* supra, end upon the 
w r i t t e n assurances, v e r i f i e d by oath, provided t h e r e i n . 
See: 1952 Report o f the Attorney General page 27, 
l o c . c i t . 28. 

It i s t h e r e f o r e my o p i n i o n that the word guardian 
appearing in S e c t i o n 97A.6(8), supra, included" the 
s u r v i v i n g parent who i s the n a t u r a l parent o f a 
c h i l d o f a deceased member of the retirement system 
and who has remarried o n l y i n the event a l e g a l 
guardian has not been appointed es.required by 
S e c t i o n ^ H 8 3 , supra, end t h e t such parent may 
r e c e i v e b e n e f i t s o n l y in accordance with the aggregaf.© 
maximum e s t a b l i s h e d in Section 668.3, supra. 

Very t r u l y yours 

CARL H. PESCH 
A s s i s t a n t Attorney General 

CHP:js 



Membership on the County Board of Education Is not a l u c r a t i v e ^ 
o f f i c e and a member of the General Assembly can l e g a l l y be ^ 
e l e c t e d or appointed to such Board. (S-ii\***t#'*~t (^AttJjuJ 

October 10, 1958 

Mr. Howard M. Remley 
Jones County Attorney 
Anamosa, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 8th i n s t . 
In which you submitted the fo l l o w i n g } 

"Your o p i n i o n Is s o l i c i t e d as t o whether or 
not there Is such c o n f l i c t of In t e r e s t that a 
member of the General Assembly could not 
l e g a l l y be e l e c t e d to or appointed to f i l l a 
vacancy in a County Board of Education." 
In r e p l y t h e r e t o I advise you that the Department of 

P u b l i c I n s t r u c t i o n , In response to a s i m i l a r request, s t a t e d 
the f o l l o w i n g : 

"V/e are in r e c a i p t of your l e t t e r of Novem
ber 30 s t a t i n g that a member of your County 
Board of Education has been e l e c t e d Senator 
and i n q u i r i n g whether he may l a w f u l l y hold 
both o f f i c e s . 
" A r t i c l e M l , s e c t i o n s 21 and 22. C o n s t i t u 
t i o n of lowa, seems to be the pe r t i n e n t law 
on the matter. Section 21 would seem to have 
no bearing unless Mr. Hoxle was a member of the 
l e g i s l a t u r e at the time chapter 273 of the 
Code was enacted. I very much doubt whether 
he would be d i s q u a l i f i e d under s e c t i o n 22 es 
It can h a r d l y be s a i d that membership on a 
county board of education Is a ' l u c r a t i v e ' 
o f f i c e In view of the p r o v i s i o n In s e c t i o n 
273.8, Code 1954, t h e t : 'They s h a l l serve 
without compensation, but s h a l l be paid t h e i r 
a c t u a l end necessary expenses i n c l u d i n g 
t r a v e l . In performance of t h e i r d u t i e s . ' 
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"I have examined a l l of the annotations in 
i . C. A. and the o f f i c i a l annotations and 
have discovered nothing that appears to pre
vent simultaneous membership In the General 
Assembly and on a County Board of Education." 
The views t h e r e i n expressed In my op i n i o n are c o r r e c t 

and are now confirmed. 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



INSURANCE : - Ambu 1 ance._j5er1vj.ge f u r n i s h e d on payment 
of f i x e d membership fee i s not insurance nor does i t 
amount to "membership s a l e s " under Code chapter 503. 

October 22, 1958 

Mr. Samuel E, Orebaugh 
Deputy Commissioner 
Insurance Department o f Iowa 
Local 
Dear S i r : 

Receipt i s acknowledged o f your l e t t e r o f 
September 22, 1958 as f o l l o w s , 

"The National Ambulance A s s o c i a t i o n o f 
Waukee, Iowa, proposes t o provide ambulance 
s e r v i c e f o r i t s members upon payment of a 
membership fee o f $1.00 and an annual fee o f 
$3.00. The ambulance s e r v i c e would be con
t r a c t e d f o r w i t h independent ope r a t o r s . 
We enclose a copy o f the proposed p l a n . 

We wish to propound the f o l l o w i n g questions 
w i t h respect thereto: 

1, Does such a plan c o n s t i t u t e the 
the s a l e o f insurance. 

2, I f not, does i t come under the 
p r o v i s i o n s o f Chapter 503 9 Code o f Iowa." 

As you know, the s t a t u t e s o f Iowa c o n t a i n no 
general d e f i n i t i o n o f insurance, but, r a t h e r , provide 
f o r the r e g u l a t i o n o f a number o f s p e c i f i c kinds o f 
insurance. Since "Ambulance s e r v i c e insurance" i s 
not a type e x p r e s s l y r e g u l a t e d by s t a t u t e , I t 
becomes necessary t o examine the v a r i o u s kinds that 
are regulated t o see whether the proposed p l a n 
f i t s w i t h i n any e x i s t i n g s t a t u t o r y category. Exam
i n a t i o n o f the s t a t u t e s r e v e a l s o n l y s e c t i o n 515.^C10) 
Code of Iowa, has even the appearance o f s u f f i c i e n t 

http://ce._j5er1vj.ge
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g e n e r a l i t y t o include ambulance s e r v i c e , i t deals 
w i t h the subject o f 11 insurance other than l i f e " 
and provides that c e r t a i n insurance companies may, 
i n a d d i t i o n t o s p e c i f i e d resks: 

§515.1*8 sub 10 - Insure any a d d i t i o n a l r i s k 
not s p e c i f i c a l l y included w i t h i n any of the 
f o r e g o i n g c l a s s e s , which i s a proper subject 
f o r Insurance, i s not p r o h i b i t e d by law or 
c o n t r a r y t o sound p u b l i c p o l i c y , and which, 
a f t e r p u b l i c n o t i c e and hearing, i s s p e c i 
f i c a l l y approved by the commissioner o f insurance, 
except t i t l e Insurance o r insurance a g a i n s t 
l o s s o r damage by reason of d e f e c t i v e t i t l e , 
encumbrances or idchorwlse. When such a d d i 
t i o n a l k i n d o f Insurance i s approved by the 
commissioner, he s h a l l designate w i t h i n which c 
c l a s s i f i c a t i o n o f r i s k s provided f o r i n s e c t i o n 
515.^9 i t s h a l l f a l l . 

The t r o u b l e w i t h the above s e c t i o n i s a "boot
s t r a p " technique would be necessary to b r i n g the 
proposed pl a n w i t h i n i t , i . e . ; i t would be nec
essary to assume the proposed plan i s insurance 
in order to determine whether I t i s a c l a s s o f 
insurance d e f i n e d by the quoted s t a t u t o r y pro
v i s i o n . The p r o v i s i o n i n c l u d e s "any a d d i t i o n a l 
r I s k " . Thus, any r i s k in a d d i t i o n t o the primary 
r i s k s the company purpots t o Insure* In the 
proposed plan there are no other primary r i s k s , 
hence nothing f o r the ambulance s e r v i c e to be i n 
a d d i t i o n t o . f u r t h e r , i t i s doubtful that one*1!; 
p o t e n t i a l need f o r ambulance s e r v i c e Is p r o p e r l y 
c l a s s i f i a b l e as a " r i s k " . 

Group h o s p i t a l i z a t i o n plans a r e insurance 
because they a r e e x p r e s s l y made so by our s t a t u t e s . 
In the absence o f express s t a t u t o r y p r o v i s i o n they 
have g e n e r a l l y been h e l d not Insurance. See 
Butterworth v, Boyd, 12 C a l , 2d 140, 82 P.2d kfri 
C a l . P h y s i c i a n ' s s e r v i c e v. G a r r i s o n . 28 Cal 2d 
790, Ml P.&d W S t a t e ex r e l Fishback v. Univ. 
Soc. Agency. 8? Wash *»I3. 151 P.yob. Jordan"y; 
Group Health Assoc, 107 F 2d 239* A l s o see 25 I. U R, 
mt 35 I. L. ft. 220. A l l o f the c i t e d a u t h o r i t i e s 
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deal w i t h group h e a l t h plans, h o l d i n g the same are 
not insurance i n the absence o f a s t a t u t e e x p r e s s l y 
making them subject t o r e g u l a t i o n as insurance. There 
seem to be no cases d i r e c t l y d e a l i n g w i t h ambulance 
s e r v i c e s . However, such piens appear q u i t e c i m i l a r 
t o the group h o s p i t a l i z a t i o n p l a n s . Since we have 
a s t a t u t e (chapter 514) making the h o s p i t a l plans 
subject to r e g u l a t i o n as insurance but have no 
such s t a t u t e c o v e r i n g ambulance s e r v i c e , I 
conctude tho l a t t e r i s not subject to the i n s u r 
ance l a d s . This c o n c l u s i o n i s c o n s i s t e n t w i t h 
that reached by the a t t o r n e y s General of Wisconsin 
and Colorado which you enclosed w i t h your l e t t e r . 

You a l s o i n q u i r e whether such plans come under 
the p r o v i s i o n s of Code Chapter 503. Chapter 503 
i s t i t l e d "Membership Sales" and, according t o s e c t i o n 
503.2, a p p l i e s to v a r i o u s types o f business a s s o c i a t i o n s 
"which s e l l , o f f e r f o r s a l e , and/or issue to the 
g u b l i c g e n e r a l l y memberships o r c e r t i f i c a t e s of member
ship e n t i t l i n g the holder thereof to purchase merchandise, 
m a t e r i a l s , equipment, and/or s e r v i c e s on a discount or 
c o s t - p l u s b a s i s . " 

Quoting from the plan enclosed with your l e t t e r 
" ... Each person becoming a member pays a 
j o i n i n g fee o f One D o l l a r , p l u s annual dues o f 
Three D o l l a r s ..." 
I t thus appears the charge under the p l a n proposed 

i s o f the " f i x e d fee*' rather than "discount" or 
" c o s t p l u s " v a r i e t y and, on t h i s b a s i s , I conclude 
chapter 503 does not apply. 

In summary, your qu e s t i o n s are answered: 
1. No. 
2. No. 
The enclosures forwarded w i t h your l e t t e r are r e 

turned herewith. 
Very t r u l y yours 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA:js 
Enc. 



JUSTICE OF PEACE: WARRANT OF ARREST*- PRELIMINARY INFORMATION: 
A j u s t i c e of the peace, under §§754.3 and 762.6, may In f i l s d l s 
c r e t l o n Issue e i t h e r a warrant of a r r e s t or summons. His d i s 
c r e t i o n does not provide that he may not Issue a warrant of 
a r r e s t . £ ̂ ^tA-o^L ~t J^L^LM^A, f t-izAJt+^Za^o j 

J )7T g-g - / / v 
October 16, 1958 

Mr. James W. Hudson 
Pocahontas County Attorney 
Pocahontas, Iowa 
Dear S i r : 

This Is to acknowledge your l e t t e r of October 1, 
1958, In which you ask t h i s q uestion: 

"My p a r t i c u l a r question Is as to whether It 
i s mandatory or d i s c r e t i o n a r y with a j u s t i c e 
to Issue a warrant of a r r e s t a f t e r a p r e l i m i n 
ary information has been f i l e d in h i s c o u r t . " 
A J u s t i c e of the peace has a u t h o r i t y to issue warrants 

of a r r e s t as shown by Sections 748.1 and 748.2, 1958 Code of 
Iowa. 

( 
Under Section 7S4.5, 195b Code of Iowa, i t i s s t a t e d : 

"Whenever the p r e l i m i n a r y Information charges 
a misdemeanor the magistrate may in h i s d i s 
c r e t i o n issue a summons instead of a warrant 
of a r r e s t . * * * 
«• * * * . 

•» * *. * y p o n s u c n f a i l u r e to appear, the magis
t r a t e s h a l l Issue a warrant of a r r e s t f o r the 
offense o r i g i n a l l y charged, and i n s t i t u t e pro
ceedings In contempt as provided by chapter 
665." -
A d d i t i o n a l l y , under Section 762.6, 1958 Code of Iowa, 

i t i s provided; 
"Warrant of a r r e s t . Immediately upon the 
f11Ing of such Information, the j u s t i c e may, In 
h i s d i s c r e t i o n , Issue a warrant f o r the a r r e s t 
of the defendant, d i r e c t e d In the some manner 
as a warrant of a r r e s t upon a p r e l i m i n a r y In
formation, which may be served In l i k e manner." 
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When Sections 754.3 end 762.6, supra, are read together 
there appears a c o n f l i c t . The d i s c r e t i o n provided In Section 
754.3. supra, Is to Issue e i t h e r a warrant of a r r e s t or a sum
mons, whereas, under Section 762 .6, supra, t h i s d i s c r e t i o n , at 
f i r s t glance, i s to issue or not Issue a warrant of a r r e s t . 
However, f u r t h e r c o n s i d e r i n g S e c t i o n 754,3, supra, i t i s noted 
that when a summons i s issued, and a f a i l u r e of appearance r e * 
s u i t s , i t then becomes mandatory that the magistrate issue a 
warrant of a r r e s t f o r the offense o r I g i n a U y charged. 

C l e a r l y , both s e c t i o n s p e r t a i n t o the same subject matter 
and are, t h e r e f o r e , in p a r i m ateria. As such, the two s e c t i o n s 
must, i f p o s s i b l e , be construed together so as to giv e e f f e c t 
to both. State v. K r o l l , 244 Iowa 173. 55 N. W. 2d 251. 

Thus, a j u s t i c e of the peace has d i s c r e t i o n to issue 
e i t h e r e summons or a warrant of a r r e s t . But, when a summons 
Is issued and no appearance r e s u l t s , I t i s then mandatory that 
the J u s t i c e of peace Issue e warrant of a r r e s t . T h i s , of 
course, presupposes that the accused does not otherwise appear 
es discussed in 1940 0. A. 6. 155. 

Very t r u l y yours, 

HUGH V, FAULKNER 
A s s i s t a n t Attorney General 

HVFjMKB 
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There i s no s t a t u t o r y a u t h o r i t y f o r I n s t r u c t i n g a voter how 
a b a l l o t may not be marked. A fatl****. %^U& 

October 15, 1958 

Mr, Arthur H. Johnson 
Webster County Attorney 
F o r t Dodge, iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 6th i n s t . 
In which you submitted the f o l l o w i n g : 

"In the Eleventh J u d i c i a l D i s t r i c t the three 
incumbent Republican Judges were nominated 
by both the Republican and Democrat Conven
t i o n s . Each Convention nominated a candidate 
f o r the remaining Judgeship in the d i s t r i c t . 
The names of three candidates appear on both 
the Republican and Democrat b a l l o t . Four are 
to be e l e c t e d . 
"In those areas where v o t i n g machines are 
not in use, or where the machines are used 
but w i l l not permit the l o c k i n g out of names, 
may s p e c i a l I n s t r u c t i o n s t o the voters be 
p r i n t e d upon end made a part of the b a l l o t , 
and i f so, may the b e H o t be adjudged s p o i l e d 
If s a i d i n s t r u c t i o n s are not followed? For 
example, could the f o l l o w i n g i n s t r u c t i o n be 
used: 'Do not vote f o r more than four and 
do not vote f o r the same candidate more than 
once'?" 

In r e p l y thereto l would advise you that there i s no 
a u t h o r i t y f o r p i e c i n g on the b a l l o t the described form of i n 
s t r u c t i o n to the v o t e r . The s t a t u t e i s q u i t e c l e a r in i t s 
p r o v i s i o n s of what s h a l l appear on the b a l l o t , and p l a c i n g 
thereon something not authorized might r e s u l t in v o i d i n g the 
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bo Mot. In connection with w r i t i n g the name of the same 
candidate twice, i t i s to be s a i d that i t may or may not have 
bearing on the v a l i d i t y of the b a l l o t or the counting of t h i s 
p a r t i c u l a r vote. You w i l l remember that Section 49.41 permits 
the name of a candidate f o r judge to appear in more than one 
column. Comparable s i t u a t i o n s which might a r i s e have been 
considered p r e v i o u s l y by the Department. See copies of 
o p i n i o n appearing In the Report of the Attorney General f o r 
1923-1924 at pages 159 and 158, and Report of the Attorney 
General f o r 1919-1920 at page 463. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

QSiMKB 



•P06R-REL(EF r~rrXtmTt~ffi%f tfAfcS. Where indigents 
having settlement In one oounty are h o s p i t a l i z e d in 
the county p u b l i c h o s p i t a l o f another county: 

(1) The s t a t u t e of l i m i t a t i o n s a p p l i e s as the 
f u n c t i o n performed i s p r o p r i e t a r y . 

(2) Tab c l a i m f o r eech indigent i s a separate 
independent account. 

(3) The d o c t r i n e o f laches a l s o may be a p p l i c a b l e . 

Mr. Robert W, Burdetto ^ 
County Attorney 
Leon, Iowa 
Bear Mr. Burdotte. 

Receipt i s acknowledged of your l e t t e r o f 
August 4, I958, as f o l l o w s : 

" I am w r i t i n g t h i s l e t t e r t o request a formal 
Attorney General's Opinion on the f o l l o w i n g : 
Over e p e r i o d of years, ind i g e n t per so nsffrom 
Decatur County have been t r e a t e d a t 
i t being the County h o s p i t a l . A number o f 
these accounts have not been p a i d , I have 
r a i s e d the question t h a t any o f these accounts 
t h * * are ever f i v e years o l d would be out-
tewed by the S t a t u t e o f - l i m i t a t i o n s * 
Attorney f o r , •• . Ho s p i t a l takes 
the p o s i t i o n that these accounts should be 
considered together as a b i l l o f the Decatur 
County Department o f S o c i a l Welfare and not es 
I n d i v i d u a l accounts. Thus, the I n d i v i d u a l 
accounts would not be considered outlawed by 
the S t a t u t e of Limitations, 

We would a p p r a c l z t e your o p i n i o n as to whether 
o r not these would be considered one account, 
o r whether they would be considered as i n d i v i d 
ual accounts of each Indigent p a t i e n t , " 

As t o the beneral a p p l i c a b i l i t y o f the s t a t u t e 
o f l i m i t a t i o n s t o c l a i m s by e county,whether o r not 
such c l a i m may be a f f e c t e d seems t o depend on whether 
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I t arose out o f a governmental a c t i v i t y o r a 
p r o p r i e t a r y a c t i v i t y . See Richardson V. Sorry, 
226 Iowa 173, 284, m 82, 85. 

On the b a s i s o f the recent d e c i s i o n o f our 
Supreme Court In the case o f Wittraer V. L e t t s . 248 
Iowa 648, 80 H.W, 2d 561, i t would seem that the 
s t a t u t e o f l i m i t a t i o n s does apply to the type o f 
c l a i m s i n question f o r the reason county p u b l i c 
h o s p i t a l s were t h e r e i n h e l d t o be propeletary In 
f u n c t i o n . At page 652 o f 248 Iowa, our Court s a i d : 

"Under chapter 347, Code of 1950 ( l i k e w i s e to 
chapter 347A), there Is no l e g i s l a t i v e mandate 
that a county s h a l l provide f a c i l i t i e s f o r the 
s i c k and i n f i r m , nor do we f i n d any s t a t u t e 
t h a t r e q u i r e s the county to provide care f o r 
persons, not Indigent, whether o r not there 
shalTbe a county h o s p i t a l r e s t e e n t i r e l y w i t h 
the r e s i d e n t s of the county and any assumption 
o f such power Is a p u r e l y v o l u n t a r y assumption, 
Undmr sard chapters, the powers thus assumed 
are c l e a r l y intended, at l e a s t p r i m a r i l y , f o r the 
p r i v a t e advantage and b e n e f i t o f the l o c a l i t y and 
I t s i n h a b i t a n t s . There i s specI fIc author1ty 
t o f i x and c o l j e c t reasonabl e fepjs f o r the use 

p r i v a t e I n s t i t u t i o n ? f u r n i s h i n g t i k e f a c i l i t i e s . 

**.,» we t h i n k the o p e r a t i o n o f e h o s p i t a l by a 
county under the a u t h o r i t y granted by chapter 34? 
or 34/A i s e p r o p r i e t a r y f u n d t i o n , a t l e a s t so 
f a r as a pay p a t i e n t i s concerned, end should"be 
considered i n the same t i g h t es U a p r i v a t e 
h o s p i t a l *,.*» (€mphesls sup pi led) 
Nevertheless, I t might be s a i d that the quoted 
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d e c i s i o n i s l i m i t e d t o the h o s p i t a l i s a t i o n of £ay_ p a t i 
e n t s . That es f a r as indig e n t p a t i e n t s ere concerned 
there i s s t a t u t o r y mandate t o care f o r them. That as 
t o the h o s p i t a l i z a t i o n o f indig e n t p a t i e n t s In the 
county h o s p i t a l a governmental f u n c t i o n I s performed 
and I t Is given In your l e t t e r t h a t the p a t i e n t s on 
whose account c l a i m i s made were in d i g e n t . Precedent 
e x i s t s t o the o f f e e t that c e r e f o r the Indigent s i c k 
Is a governmental f u n c t i o n — Calomerls V. 01 s t r i c t 
o f Columbia. 226 F, 2nd 266, thus, i t might be argued 
t h a t the care i n question was given i n e x e r c i s e o f 
governmental f u n c t i o n by the c r e d i t o r county end f o r 
tha t reason the s t a t u t e o f l i m i t a t i o n s has no a p p l i -
c a t i o n , 

Vie a r e o f the o p i n i o n t h a t such argument would 
b© h e l d without m e r i t , Insofar as the c r e d i t o r county 
Is concerned, the Indigents In question are "pay" 
p a t i e n t s . I t Is t h e i r very s t a t u s as such t h a t g i v e s 
r i s e t o your I n q u i r y , They may be Indigent In f a c t 
but I f they do not have settlement In the c r e d i t o r county 
I t Is untktv no compulsion t o accept them as p a t i e n t s 
In i t s h o s p i t a l nor, f o r th a t matter, i s the board o f 
super v i s o r s o f the county o f settlament under any 



compulsion to send I t s a i l i n g Indigents to the county 
h o s p i t a l . In other words, when i t comes t o h o s p i t a l * 
I z i n g i n d i g e n t s having settlement In another county, 
the county w i t h the h o s p i t a l e n t e r s a competitive 
market, engages i n a p r o p r i e t a r y e c t i v i t y , and 
cla i m s a r i s i n g out o f i t s business transected upon such 
market become subject eo the s t a t u t e o f l i m i t a t i o n s . 

Having concluded that the s t a t u t e of L i m i t a t i o n s 
i s a p p l i c a b l e , there roaalns the matter o f "open 
account" and i t s e f f e c t upon the running o f the 
s t a t u t e o f l i m i t a t i o n s w i t h respect to the subject 
c l a i m o r cla i m s . Section 614.5, Code 1958 provides* 

614.5 Of*£M ACCOUNT. When there i s a continuous, 
open, curren t account, the cause of a c t i o n s h a l l 
be deemed t o have accrued on the date o f the l a s t 
Item t h e r e i n , as proved on the t r i a l . 
Decided cases and e x i s t i n g o p i n i o n s f u r n i s h 

the answer t o t h i s p o r t i o n o f the question. At page 
15 o f the 1944 Report o f t h i s o f f i c e Is an o p i n i o n on 
tho question whether o r not cla i m s f o r i n s t i t u t i o n a l 
care o f an insane person c o n s t i t u t e an open c o n t i n u i n g 
account aga i n s t h i s r e s p o n s i b l e r e l a t i v e s . The o p i n i o n 
s t a t e s a t page 16; 

"The case o f Sc o t t County v. Townsley, 174 \om 
192, 156 N.W, 291, he l d t h a t an a c t i o n by a 
county t o recover f o r q u a r t e r l y charges p a i d by 
a county f o r the support o f an insane w i f e f o r 
which the husband I s l i a b l e , c o n s t i t u t e a con
tinuous open account a g a i n s t the husband, and 
an a c t i o n to recover thereon i s barred a f t e r the 
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lapse o f f i v e years from the date o f the l a s t 
Item o f a l l the s e r i e s o f charges. 
" I t i s our o p i n i o n the above named case i s 
c o n t r o l l i n g and t h a t the same p r i n c i p l e should 
be a p p l i e d i n e l ) recovery matters p e r t a i n i n g 
t o a l l s t a t e i n s t i t u t i o n s . ' 1 

I t Is to be noted that accounts o f the type i n 
question ere considered " c o n t i n u i n g , open accounts" 
In terms o f each h o s p i t a l i z e d I n d i v i d u a l r a t h e r 
than f o r a c o l l e c t i v e group of h o s p i t a l i z e d i n d i v i d 
u a l s , thus, In the case you d e s c r i b e I f an in d i g e n t 
person from your county has bean co n t i n o u s l y In the 
p u b l i c h o s p i t a l o f the other county f o r a long p e r i o d 
o f time, the c l a i m f o r h o s p i t a l i z a t i o n of th a t p a t i e n t 

( I s a continuous open account and the s t a t u t e com
mences running from the l a s t data on that one account. 

However, I f the l a s t Item on the account I s 
more than f i v e years o l d , the f a c t t h a t some, other 

^ " Indigent party from the same county has been subse
quently h o s p i t a l i z e d does not g i v e new v a l i d i t y t o 
the barred account* I t Is a separate account. Claims 
f o r h o s p i t a l i z a t i o n o f Indigents are accounted f o r per 
Indigent r a t h e r than per county. See s e c t i o n 252.24, 
code 1958, which i s s t a t e d i n terms o f poor persons 
i n d i v i d u a l l y (as d i s t i n g u i s h e d from c o l l e c t i v e l y ) as 
made a p p l i c a b l e by the f i n a l paragraph o f s e c t i o n 252,22 
hereinabove quoted. 
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-3-

F u r t h e r viewing the problem presented by your 
q u e s t i o n , we ere o f the o p i n i o n the d o c t r i n e o f laches 
would probably be h e l d a p p l i c a b l e I f there were no 
s t a t u t e o f l i m i t a t i o n s , i n an a c t i o n between cou n t i e s 
to recover the c o s t s o f h o s p i t a l i z a t i o n o f an in d i g e n t , 
Marrm County v. Decatur County, 232 Iowa 613, our 
Supreme Court s a i d a t page 616: 

" . . . i f t h i s q u e stion c o u l d be r a i s e d a f t e r 
n e a r l y f o u r years, as i s the case Issre, the ?u e s t i o n a r i s e s } when c o u l d c o u n t i e s be barred 
rem l i t i g a t i n g the s t a t u s of those who a t one 

time IIved eesewhere In the s t a t e ? . . . " 
County revenue i s r a i s e d by annual taxes and 

budgeted f o r v a r i o u s purposes. Apart from those 
instances where bond issues are a u t h o r i z e d , c o u n t i e s 
neve no e u t h o r i t y to in c u r long term indebtedness. 
Where both p a r t i e s to a d i s p u t e o r contested c l a i m 
are county boards o f s u p e r v i s o r s , both should be 
p a r t i c u l a r l y aware o f such l a c k o f power. Thus, 
r e s u r r e c t i n g of s t a l e c l a i m s i n such amount as to 
d i s r u p t t h e c u r r e n t budget o f the county, as ac
cumulated c l a i m s gathered from the remote post ; 
would c a r t a i n l y ' tend; to do,' appears' m a n i f e s t l y : : 
repugnant t o the p u b l i c p o l i c y Inhering i n s t a t u t e s 
p r o v i d i n g f o r annual budgets, annual l e v i e s , and 
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no long term indebtedness other than bonded. We 
ar e o f the o p i n i o n the d o c t r i n e o f laches could 
p r o p e r l y ha Invoked i n the type o f case you des
c r i b e , assuming the c r e d i t o r was l a c k a d a i s i c a l 
In p r e s e n t i n g and p r e s s i n g i t s c l a i m . 

CONCLUSION 
In summary, we are o f the o p i n i o n ; 
1. ' The c l a i m i n question i s o f the c l a s s where 

the s t a t u t e o f I i m i t a t i o n s a p p l i e s . 
2. The c l a i m i n question c o n s i s t s o f a s e r i e s 

o f i n d i v i d u a l end Independent accounts r a t h e r than 
one "open, contfnous account." 

3. Even w i r e the s t a t u t e o f l i m i t a t i o n s In
a p p l i c a b l e i n the des c r i b e d s i t u a t i o n , the d o c t r i n e 
o f laches would apply provided the c r e d i t o r county 
f a i l e d to e x e r c i s e due dlle g e n c e i n p r e s s i n g i t s 
c l a i m . 

Very t r u l y b y o u r s 

Attorney General 
J«RE:lCAijS 



October 13, 195B 
SCHOOLS: Reorganization, O l v t s l o n o f Assets - - -
Where Code s e c t i o n 275.28 Is f o l l o w e d , no subsequent 
approval by d i s t r i c t s Is necessary but where Code 
s e c t i o n 275.29 Is fo l l o w e d , f a i l u r e to agree neces-

Mr. Robert 0. Pa r k i n 
J e f f e r s o n County Attorney 
F a i r f l a l d , Iowa 
Dear S i r : 

Receipt i s acknowledged of your l e t t e r of 
October 3* B5S, h e r e i n a f t e r set out i n p e r t i n 
ent part f o l l o w s : 

" I am desir o u s o f r e c e i v i n g from you a personal 
l e t t e r , to foe used r e l a t i v e to school r e o r g a n i 
z a t i o n and t r a n s f e r of funds undsr Sections 
#275*2S and #275.29 wi t h the 1958 Code o f Iowa. 
The events l e a d i n g t o my query are as f o l l o w s : 

(1) The F a i r f i e l d Community School D i s t r i c t 
came Into being as a reorganized school d i s t r i c t 
on J u l y 3 S 195o\ 

(2) At a meeting h e l d p r i o r to J u l y 20, 
under a n o t i c e given to a l l independent school 
d i s t r i c t s a f f e c t e d by s a i d r e o r g a n i z a t i o n , there 
was a d i v i s i o n made o f asset s and property 
v a l u a t i o n s , same being agreed upon by a l l d i s t r i c t s 
represented at s a i d meeting, s a i d v a l u a t i o n s and 
a s s e t s basod upon a percentage o f assessed 
v a l u a t i o n s between s a i d d i s t r i c t s . 

$3) A l l d i s t r i c t s were represented except 
one, known as Round P r a i r i e , 

(4) Round P r a i r i e d i s t r i c t , not being pre
sent at s a i d meeting, n o t i f i e d o f the percentage 
o f v a l u a t i o n s , w i t h the a s s e t s on hand to be p a i d 
Into the reorganized d i s t r i c t on the percentages 
agreed upon. 
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(5) Round P r a i r i e School Board at t h i s time 
refuses to pay the 1\% agreed upon a t s a i d meet
ing , s a i d 11% being on the a s s e t s , o r cash 
balance which they had on hadd a t the c l o s e o f 
t h e i r f i s c a l school year on J u l y 1, 1958, 
f o r the f o l l o w i n g reasons, to w i t t " 
* * * * * * * * * * * * * * * 

" I t i s my i n t e r p r e t a t i o n that the Round P r a i r i e 
School Board was given notlps o f the meeting, 
s t a t u t o r y requirements were made, and t h a t the 
s a i d Round P r a i r i e Board i s o b l i g a t e d t o 
pay i n t o the F a i r f i e l d Community School D i s t r i c t 
as reorganized the 11% o f the cash proceeds on 
hand a t J u l y I, 1958. 
If t h i s i s a c o r r e c t i n t e r p r o t a t i o n , the Round 
P r a i r i e Board informs me that upon my r e c e i p t 
o f a perxonet l e t t e r from your o f f i c e that they 
are so o b l i g a t e d , that they w i l l then meke 
s a i d payment Into the reorganized F a i r f i e l d 
Community School D i s t r i c t . " 
You l e t t e r r e f e r s t o s e c t i o n s 275*28 and 275.29, 

Code o f Iowa. S e c t i o n 275.28 d e a l s w i t h the s i t u a t i o n 
where d i s t r i b u t i o n o f a s s e t s and l i a b i l i t i e s i s s e t t l e d 
In advance of a c t u a l r e o r g a n i z a t i o n as p a r t o f the 
County p l a n * A l t h o u g h your l e t t e r does not so 
ex p r e s s l y s t a t e , i t appears p a r t o f the t e r r i t o r y o f 
the Round P r a i r i e d i s t r i c t was included i n the new 
d i s t r i c t , otherwise s a i d d i s t r i c t would not have 
any occasion t o be involved i n any such d i v i s i o n o f 
a s s e t s . Assuming such to be the case and, f u r t h e r 
assuming s e c t i o n 275*28 was the s e c t i o n f o l l o w e d , then 
your c o n c l u s i o n appears c o r r e c t * Where s e c t i o n 275.28 
i s the method adopted, the f a c t that a f f e c t e d d i s t r i c t s 
d i d not e x p r e s s l y agree t o the plan o f d i v i s i o n o f 
as s e t s i s o f no s i g n i f i c a n c e f o r no such agreement 
i s provided f o r * The matter Is s e t t l e d In advance 
by county plan* 

However, your l e t t e r a l s o r e f e r s to s e c t i o n 275*29, 
Sect i o n s 275*29 and 275.30 provide a method f o r d i v i d 
ing a s s e t s and l i a b i l i t i e s where the matter i s not 
s e t t l e d In advance by county p l a n , Now, o b v i o u s l y , 
the matter must be s e t t l e d eigher beforehand under 
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s e c t i o n 275.28 o r afterwards under s e c t i o n s 275.29 
and 275.30. i t cannot be fcoth. Section 275.29 
r e q u i r e s a meeting by the several boards and agree
ment by than. Your l e t t e r s t a t e s the Round P r a i r i e 
d i s t r i c t d i d not p a r t i c i p a t e i n such a meeting 
and does not agree w i t h the d i v i s i o n a r r i v e d a t . 
Therefore, i f s e c t i o n 275.29 ( r a t h a r than s e c t i o n 
275*28} was the d i v i s i o n procedure f o l l o w e d , then 
the s i t u a t i o n has a r r i v e d a t the p o i n t roqulrin^ 
appointment of a r b i t r a t o r s undsr s e c t i o n 275.30. 

In summary« Your l e t t e r r e f e r s to both 
s e c t i o n 275*28 and s e c t i o n 275.23. Both cannot 
apply because each provides an independent method 
o f accomplishing a given end. i f s e c t i o n 275.28 
was the method used, the d i s t r i c t s ar*2 bound by 
the d i v i s i o n of a s s e t s f o r the simpi© reason that 
such plan of d i v i s i o n , when properly snade p a r t o f 
a duly adapted county plan of r e o r g a n i z a t i o n , does 
not r e q u i r o t h a i r subsequent approval to uphold i t s 
v a l i d i t y . However, i f s e c t i o n 275.29 was f o l l o w e d , 
f a i l u r e to agrea n e c e s s i t a t e s appointment o f a r b i 
t r a t o r s as provided i n s e c t i o n 275*3fj f o r the 
reason that ian what the statuua provides. 

Vary t r u l y yours 

L£u*Ah£ W, AdHLS 
A s s i s t a n t Attorney General 

LCA:js 



An ofder of a j u v e n i l e c o u r t revoking a p r i o r 
commitment and subsequent t r a n s f e r by mittimus to an
other i n s t i t u t i o n i s not reviewable by t h i s department, 
but reviewable only in f u r t h e r j u d i c i a l proceedings, ^ P&mnJ*, 

October 9, 1958 

Board of Control 
of State I n s t i t u t i o n s 
toca I 
A t t e n t i o n ; Mrs. Esther Wright, Secretary 
In Re: Delbert H a i l i n g , - (Pottawattamie County) 
Oear Mrs. Wright: 

Reference i s made to your l e t t e r of August 29, 
1958, w i t h ateached enclosures, and to your l e t t e r 
under date of October 1, 1958, r e l a t i v e to the same 
matter. 

It appears from the above correspondence that 
the problem ce n t e r s on an i n t e r p r e t a t i o n o f the 
a u t h o r i t y o f a j u v e n i l e judge under Section 232.20, 
Code of Iowa, 1958, in t h i s instance, to revoke an 
o r i g i n a l order of commitment to the T r a i n i n g School 
f o r Boys, E l d o r a , Iowa, and t o t r a n s f e r to the Men's 
Reformatory, Anamosa, Iowa. The j u v e n i l e Judge 
has made such a t r a n s f e r , basing h i s a c t i o n on 
Section 232.20, supra, as set f o r t h and s p e c i f i e d 
i n the mittimus. 

As you are w e l l aware, t h i s department does 
not possess the power of j u d i c i a l review. The 
mittimus appears f a i r on I t s face, and, being 
an order of the c o u r t , must be obeyed. 
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If the mittimus o f the j u v e n i l e judga i s to 
he questioned, t h i s can o n l y be r a i s e d i n f u r t h e r 
j u d i c i a l proceedings. 

In regard to the reference, appearing i n the 
enclosed l e t t e r from H . L . M i l e s , Superintendent, 
T r a i n i n g School f o r Boys, made to Judge A r d e l l * s 
p r i o r request f o r c l a r i f i c a t i o n on a s i m i l a r matter, 
a search o f our records In t h i s o f f i c e f a i l e d to 
d i s c l o s e the aforementioned correspondence. 

Very t r u l y yours 

CARL H. PSSCH 
A s s i s t a n t Attorney Gonoral 

CHP j j 

f 



HEADMOTE: TAXATION: )PRuf-cRTY TAX: HOMcSTcAD TAX CREDIT: 
Ward Is considered owner of property within the meaning of the Homestead 
Tax Credit Law. 

Mr. Mark D. Buchheit 
Fayette County Attorney 
West Union, Iowa 

Dear Mr. Buchheit: 

This is to acknowledge receipt of your request for an opinion of 

this office dated September 18, 1958, stated as foliowss 

"A home is purchased with funds of a ward who was under 
guardianship at the time of said purchase of said home and the 
title of said property is given as follows: 

" 'John Jones, guardian of tYiary Green.1 

"Under the above set of facts shall the ward Mary Green 
be granted a homestead exemption for the year of 1958 on said 
property in which she has made her home prior to July 1st of 
said year and applied for said exemption prior July 1st of said y«ar. 

"In the event that the ward would not be entitled for the 
homestead exemption under the above set of facts would the guardian, 
John Jonas be entitled to file for said exemption?' 

Section 425.11(2), Code of Iowa (1958), defines the word "owner" 

for the purposes of the Homestead Tax Credit Law. This section reads as 

"425.11 Definitions. For the purpose of this chapter and 
wherever used in this chapter: 

"1. * * *. 

"2. The word, 'owner1, shall mean the person who holds the 
fee simple title to the homestead, and in addition shall mean the person 
occupying as a surviving spouse or the parson occupying under a contract 
of purchase where it is shown that not less than one-tenth of the 

October 10, 1958 

follows: 
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Mr. Mark 0. Buchheit 
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purchase price named in the contract actually has been paid and 
which contract has been recorded in the office of the county recorder 
of the county in which the property is located, or the person occupying 
the homestead under devise or by operation of the inheritance laws 
where the whole interest passes or where the divided interest is shared 
oniy by blood relatives, or by legally adopted children, or where the 
person is occupying the homestead under a deed which conveys a 
divided interest where the other interests are owned by blood relatives 
or by legally adopted children." 

This presents a rather unusual situation since the property of a ward 

is usually held in the name of the ward alone. The only question is whether 

a ward can be considered "the person who holds the fee simple title to the 

homestead" where the property is held in the name of another person as 

guardian for the ward. If the ward in this situation qualifies as an owner at 

ai l , it must be as fee simple title holder since the other provisions defining 

owner for purposes of the Homestead Tax Credit clearly have no application. 

The guardian is the conservator of the property of the ward. The 

relation between the guardian and the ward is that of trustee and cestui que 

trust. In re Estate of Stude, 179 Iowa 785, 162 N.W. 10 (1917). 

"The guardian has no beneficial title In the ward's estate, being merely the 

custodian and manager or conservator thereof." American Jurisprudence, 

Guardian and Ward, Section 107. Thus, it can be seen in the situation 

presented that the ward has at least the entire beneficial interest in the 

property In question. 

In Johnson v. Board of Supervisors of Jefferson County, 237 Iowa 

1103, 24 N.W.2d 449 (1946), the Supreme Court of Iowa held that a 
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person owning the equitable title to property may be deemed "the person who 

holds the fee simple title to the homestead" within the meaning of the 

Homestead Tax Credit Law. The Supreme Court said: 

"A 'fee simple* estate is one by which the owner holds lands 
to himself and his heirs forever, without mentioning what heirs, but 
referring that to his own pleasure or to the disposition of the law. 
The estate may be either legal or equitable, since the term 'fee simple' 
is not used to distinguish between legal and equitable estates but is 
used to denote the quantity or duration of estates, whether the enjoy
ment is limited or unlimited In duration." 

It i s , therefore, my opinion that, as the sole holder of the equitable 

title, the ward is an owner within the meaning of Section 425.11(2), Code 

of low/a (1958), and, assuming all other requirements of Homestead Tax Credit 

Law have been met, the property in question is entitled to the Homestead Tax 

Credit. 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 

RJB:fs 



CITIES AND TOWNS: Ordinances Posting where no 

Hr. John H. Hoi 1ey 
Bu t l e r County Attorney 
S h e l l Rock, Iowa 
Dear S i r ; 

Receipt Is acknowledged of your l e t t e r o f 
September 26, 1958, as f o l l o w s * 

}fe several of the smaller towns i n t h i s 
county no newspaper i s published, Th« Town 
Council of one of these small towns in 
concereod with the problem of properly pub-
i s h i n g newly passed town ordinances. Section 
366.7, Code o f Iowa, 1958, i n d i c a t e d that : 
" . . . n o t i c e of the passage of ordinances 
s h a l l given by p o s t i n g same in three p u b l i c 
places w i t h i n the c i t y or town l i m i t s . " 
This would seem to make i t mandatory that 
there be p o s t i n g . 

On the other hand, the Iowa Code Annotated 
makes reference to some decided cases and 
Soma Attorney General's o p i n i o n s which seem 
to i n d i c a t e that the town c o u n c i l has a choice 
between p o s t i n g and newspaper p u b l i c a t i o n 
in towns where no newspaper i s published. The 
whole problem centers around the question o f 
what k i n d o f n o t i c e (published o r posted) 
i s necessary to e s t a b l i s h the v a l i d i t y of 
a newly published town ordinance in a small 
town which has no newspaper. The purpose of 
t h i s l e t t e r i s t o request an op i n i o n on that 
p o i n t , because i t does not appear that the 
Attorney General's o f f i c e has r u l e d on the 
matter s i n c e the £M+th General Assembly Revised* 
Chapter 366 of the Code. 

October 8, 1958 
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The p e r t i n e n t words o f the p r o v i s i o n appearing 
i n both subsections I and 2 o f s e c t i o n 366.7, Coda 
1953, are: 

" . . . but in C i t i e s and towns in which no 
newspaper ijs publ ished n o t i c e . . . shot 1 
be given "by p o s t i n g same in three p u b l i c 
places w i t h i n the C i t y o f Town l i m i t s , " 
The word " s h a l l " i s g e n e r a l l y construed as 

mandatory. See annotations under s e c t i o n 4.1, 
V o l s 111 and IV, Annotations To Code of Iowa 
and the sama s e c t i o n I.C.A. 

S t r i c t compliance w i t h s t a t u t e s p r o v i d i n g the 
manner of g i v i n g n o t i c e has been required by our 
Supreme Coutt. See State ex r a l Cox v. Consolidated 
D i s t r i c t , 246 Iowa 566 at' page 574i 68 N.W.id $55. ' 

In v I f j w of the e x p l i c i t I n s t r u c t i o n s given by 
the s t a t u t e , I concur in the view stated i n the 
f i r s t paragraph of your l e t t e r ; "This would 
seem to make i t mandatory that there by p o s t i n g . " 

Very t r u l y yours 

LEONARD C. ASELS 
A s s i s t a n t Attorney General 

LCA:js 
cc j Mr. Max Conrad, Secy., 

League of Iowa Municipal 1 t i e s 



&OUNTY OF FlQe^S'. &cor\iy Al-torn?/--
The duty of the County Attorney in performing o f f i c i a l s e r v i c e s 
f o r the Township trustees does not include s e r v i c e s incident to 
and a r i s i n g out of a n t i c i p a t o r y bonds issued under a u t h o r i t y of 
Oh. 359, Code 1958, and i f employed by the Township to perform 
such s e r v i c e s they have a legal r i g h t to pay th e r e f o r . /£>hu&u**Q 

O c t o b e r ^ . 1953 ° ' ° 

Mr. Gordon L. WInkel 
Kossuth County Attorney 
Algona, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 7th Inst . 
in which you submitted the f o l l o w i n g : 

•'The Township Trustees of various Townships 
of Kossuth County, Iowa, have contracted w i t h 
v a r i o u s c i t i e s in the County f o r f i r e p rotec
t i o n under Chapter 359 of the 1958 Code of 
Iowa. Because of a lack of funds. Section 
359.45 was employed and a f t e r a considerable 
amount of work, a n t i c i p a t o r y f i r e p r o t e c t i o n 
bonds were issued, s o l d and d e l i v e r e d to the 
purchaser. 
"Throughout the e n t i r e proceedings 1, at 
t h e i r request, f u l l y advised them on the law 
and performed a l l of the l e g a l s e r v i c e s r e 
qu i r e d In connection w i t h the c o n t r e c t s and 
the bonds. 1 t h i n k t t would be safe and con
s e r v a t i v e to s t a t e that t h i s matter required 
more than 100 hours of time i n connection 
therewith. 

"I would l i k e to request an opin i o n from 
your o f f i c e as to whether or not under these 
circumstances I am e n t i t l e d to a d d i t i o n a l pay 
f o r the s e r v i c e s rendered the Township Trustees 
throughout t h i s proceeding. 1 am f a m i l i a r 
with the s t e t u t e that Imposes the duty and 
r e s p o n s i b i l i t y of the County Attorney to per
form l e g a l matters end o f f e r advice to and 
f o r the County o f f I c i e l s end, of course, the 
Township Trustees ere County o f f i c i a l s i n 
that they are e l e c t e d by the voters of t h e i r 
Townships. However, i t appears to me there 
Is a l i m i t as to where or how f a r these s e r 
v i c e s must be rendered and It i s my opin i o n 
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that t h i s s e r v i c e might very w e l l be e x t r a 
o r d i n a r y s e r v i c e not req u i r e d without some 
type of reasonable remuneration. 
"Your c o n s i d e r a t i o n of the question r a i s e d 
and o p i n i o n on the point w i l l be g r e a t l y ap
p r e c i a t e d . " 
In r e p l y thereto I enclose herewith copy of o p i n i o n 

issued dune 25, 1956 to Mr. James M. Demro, Chickasaw County 
Attorney, f o r guidance to you in the foregoing s i t u a t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

< 

OSsMKS 
Enc. 



SCHOOL REORGANIZATION -- D e s c r i p t i o n of boundaries 

Mr* Orvey C. Buck 
Van Buren County Attorney 
Keoseuqua, Iowa 
Dear S I r i 

Receipt i s acknowledged o f your l e t t e r o f 
September 26, 1958 as f o l l o w s ; 

11 We have the f o l l o w i n g s i t u a t i o n on school 
r e o r g a n i s a t i o n : The Southeastern part o f Van 
Buren County, along w i t h p a r t s o f Henry and 
Lee County, have organized Into the proposed 
Harmony School D i s t r i c t , under s u p e r v i s i o n o f 
e J o i n t board. J u s t West o f t h i s proposed 
d i s t r i c t the center part o f Van Buren County 
has organized i n t o the proposed Van Buren 
Community School D i s t r i c t under the County 
Board. Vernon School D i s t r i c t No. 5 was 
o r i g i n a l l y d i v i d e d between these proposed 
d i s t r i c t s , and appealed the d e c i s i o n of the 
J o i n t Board approving the boundaries to the 
State Department o f P u b l i c i n s t r u c t i o n , and 
a l s o appealed the d e c i s i o n o f the County 
Board to the D i s t r i c t Court, asking i n both 
cases t h a t a l l of s a i d a p p e l l a n t d i s t r i c t 
be placed i n the same p l a n , By s t i p u l a t i o n 
between a l l i n t e r e s t e d p a r t i e s , i t was de
cid e d that a p p e l l a n t should a l t be placed i n 
the Van Buren Community School D i s t r i c t . 
The appeal to the St a t e Department o f Edu
c a t i o n was decided on t h i s s t i p u l a t i o n , which 
was made a pa r t o f the d e c i s i o n , w i t h the f o l l o w 
ing f i n d i n g s 

October 7. 1958 

' I t i s our o p i n i o n that the s t i p u l a t i o n 
as f i l e d should be accepted and approved. 
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The County Board of Education should r e 
p u b l i s h the boundary l i n e s i n accordance w i t h 
the s t i p u l a t i o n as agreed upon and subject to 
s t a t u t o r y time f o r appeal from t h i s d e c i s i o n * 

T h i s c o n s t i t u t e d a l l o f the f i n d i n g s of s a i d 
State Department. 
The D i s t r i c t Court appeal above r e f e r r e d to was 
a l s o decided by s t i p u l a t i o n , and the Van Buren 
Community D i s t r i c t , as amended to include a l l 
o f Vernon D i s t r i c t No. 5. 

The s t i p u l a t i o n and f i n d i n g s o f s a i d State 
Department deprived the Harmony D i s t r i c t o f any 
o f the a p p e l l a n t d i s t r i c t t e r r i t o r y . Our prob
lem i s whether, in the l i g h t of the above quoted 
p o r t i o n o f the d e c i s i o n of s a i d State Department 
of P u b l i c I n s t r u c t i o n and Sec t i o n 275.15 and 
275,16 o f the Code of Iowa, i t would be necessary 
to r e p u b l i s h the boundaries o f s a i d Harmony 
D i s t r i c t , and i n the event that r e p u b l i c a t i o n 
i s necessary, whether s a i d p u b l i c a t i o n would 
reopen the time to appeal to s a i d State Department," 

Although the f a c t s i t u a t i o n you des c r i b e i s some* 
what complicated, i t i s my understanding that in e f f e c t 
p a r t of the common boundary between two proposed 
school d i s t r i c t s has been s e t t l e d by d e c i s i o n of the 
D i s t r i c t Court, Apparently, the d e c i s i o n was s i l e n t 
as t o the n e c e s s i t y f o r r e - p u b l i c a t i o n o f the bound
a r i e s . As t o which of the v a r i o u s p u b l i c a t i o n s pro
vi d e d i n chapter 275 i s involved i n your problem 
i s not c l e a r . However, I t appears the p u b l i c a t i o n 
p r i o r t o hearing o f o b j e c t i o n s by the r e s p e c t i v e 
County boards was made and the i n s t a n t s i t u a t i o n 
r e s u l t s from change o f boundaries by means o f de
c i s i o n o f an appeal from such hearing. 

I f t h i s be the case, I t would seem to f o l l o w 
t h a t c o r r e c t d e s c r i p t i o n In the e l e c t i o n n o t i c e 
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end on the b a l l o t should s u f f i c e . See Smith 
v. Ind. O i s t . of B l a l r s b u r g , 179 ISowa 500, 159 
N.W* 1027* 

Very t r u l y yours 

LCAs j s 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 



asaE9Hdf!g« TAXATION: PSQPcBTY TAXj OF JSfiVlfcVVi-
(1) The Board of Review may not change an assessment in other than a 
real estate assessed year except where a aetarminatlon has teen made 
thai the property in Question has changed in value. (2) The Board of 
Review may rscemmand thai the Stale Tax Cor&inisaion raduce an individual 
assessment in other than a real estate assessment year. (3) whether a 
person is experienced in the building and const/uctfon field is a matter of 
fact. (4) the ads of 4$ facto members of a Board of Review are valid. 
(fa*U**»*1e ^ ^ ^ f c t o i e f s J£>/*/&J 

Ut. Leon H. Miliar 
Chairman 
Iowa State Tax Commission 
State Office Building 
Pes Moines, Iowa 

Dear Mr. Milters 

Receipt is hereby acknowledged of you? request far an opinion from 

this Apartment dated September IB, 1958, which reouost Is based upon 

an inquiry from the County Assessor of l-Vrlght County. 

As I understand the request, the V/rlght County Assessor is inttaresiad 

in an opinion m the following matters? 

1. V,.»tk reference te a letter oplnian issued by this office, wtitim 
by &r. -Joseph C. Pipe?, dated &iay 7, 15513, two questions 
ara raised. They ars: 

A, t&ether the first full paragraph appearing m pea© S 
of said opinion "seems to say tiiat the gk* is *wide 
open1, and assessments can be recommended and 
matte In any year after tho asstssment year, even 
though ths Individual may have mads no protest In 
the year of assessment.'1 

B. Whether contradictory statements appear in the 
paragraph commencing on page 7 of said opinion. 

2. *ThIs year the member of our Seard of Review who was ecr 
building and construction authority, was replaced with a nm 
who does net fit Into that classification; he Is, in feet, a 
merchant, and was recommenced to the Conference Board as 
one who is acquainted with Inventories; and so t would assume 
he was appointed en that basis. 
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"There is no oblation to this man personally, but our question 
is one of whether he can tensity sew* sro the Sosrd of F«3*iew, 
and if he does serve, in tvhat position dees vhat place tha 
Board of Kevlaw If any question arises on assessment matt-artf* 

with raspse! IQ ipmttm IA abov<$, the paragraph ssntaintd In jth« 

latt# ©pinion of May lt 1933, to *»hlch reta^nst is ma^3, raads as follows* 
ftJrt view of the foiagoins, it Is eyidsnt ttiat un&r the factual 

situation s&t forth in your third Inquiry, 'A* could again complain to 
tha board cf ravlav?, In the Interim ysar 1958, that his assessment 
was obviously unjust and request that the board recommend to the 
State Tax Commission that it ha rs&iced. As a practical .^Mtsr, 
however, such action vwuid undoubtedly ba useless for, as (previously 
pointed mi, the tax cofamlsalon has no 3i&icr1ty to ast eace-pt upss? 
the recoreuiendatlait of tha board, and as ths board sustained the asssss* 
umt in 1937, 14 is dtoukfyl ghat* in lha absans^ af addltiomij evl&nce* 
it would recommend that its 1951 ruling fce reversed." 

Tha third Inquiry to vdilch this paragraph refors is as faltoffss 

"titppvslng that tmpzyer npvn rsfcslvtng his rsal -aetata 
essessmstft in April,, 1957, regarded s.n« to b« 'sxcesslve and filed 
a pretest ihe*4to with his 8oa?d «f tfavisw in 1957, and said 
Board altar an oral hearing sustained the assessment, and *A* did net 
appeal to the District Court In 1957. Honevor* he again fttes a 
protest to his real estate assessment 1957, dik his Board of 
Review at Its ̂ ay, 19.33, session, aid dees- not claim er show any 
change in value of his real property, but merely renews his previous 
claim that the 193? assessment was too high. Is that the sert of 
case that the Beard of Review is required to consider in ths yea? 1*358, 
under the previsions el Code Section 442.2? tf it i s , then further 
supposing that the Beard of Revise In 195$, grants •A* « reliction 
in his real estate assessment. Is It possible for said Soard to finally 
act on the reduction, w must it feseaiinend a reduction to the State 
Tax Commission, and Is that tha sort of case theft the provisions of 
subsection 10, Cods Section 421.17 contemplate must fee a&ad on 
by the Commission? 

"Said subsection 10 provides in p&t as fallowsr-
H 'The state tax coMBissiun shall have the pofesr tv 
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correct errors or obvious injustices in ths assessment of any 
Individual property, btrt it shall not reduce the valuation of 
any individual property except upon the ramwrnMrn of the 
local b^ard of im\m and na crd?r of the stats tax commission 
affecting any valuation shall be retroactive is to any reduction 
er incmase hi tax^s oayablt prior to January 1 of the year In 
which such ordar is istaad,- or prior to September X of the 
pnseetHni} yaar In cities uwfoF soaolai charter vrtiicft collect 
thoir ewj municipal levies. Any increase in inulviduaf 
valuf&ians wzkrw by the tax ceir»ri$sleA shall o« sub|ect to 
right of appeal to the courts im&xr the same procedure es that 
provtdsd *** ths case ai? incv-tfses ma4s by ieeal feoari& of 
review. * 

"Ths question arises es t& just -vtafc sasss involving a reduction 
in valuation the Ik>ard of Keview cmwii finally dispose af, and which 
they can only make a recon>ffi«ndailoa that the Clate Tax Commission 
©roar this reduction in valuation. It would pesaibls under pre
visions af :>ec;ian 442.2, that evert though tna Board of Ravi aw found 
that an assassi^^nl should be reduced, its action in sustaining the 
reduction -*auU La final, sad s-xh sas.^s mu\4 not have to be submittsd 
for final approval of the Slate Tm Cemtalssiofi undsr subsection 10, 
Coda ksstion 421.17,* 

In a n s w fco Use question present-at! to IA above* It is tprtU clear that 

ths Board of ftevlevj way not change Um assassissnt previously mads. If, 

however, fcfcs Board ef Review is of th» opinion *ha* tSie sisosircottt should be 

reduced, said Board may ?esctr:n;£rtd to the Stats Tax Commission that the 

assessment en this jhre&avty be reduced by the State Ta& Commission. If Die 

State Tax Commission Is of the opinion that the assessment is an mcr or 

results in an obvicus injustice, the Commission «iay reduce ths assessed 

valuation of this Individual property. Vlthcut the recoinnsrsdatien of the Board 

of Review, the State Tax Ccaeilsstsn is po'varlass to reduce the assessment 

of any Ifidlwldu??! property. The pes©? given to the State Tax Coflaslssten to 
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reduce individual assessments is not by the terms of tho statute limited to 

reef estate assessment years. 

In answer to the question presented in 18 above, this teller is unable 

to find contradictory statements in the paragraph in e$ilch it is urged that such 

statements are mads. If the statomsnts ^vhlch are deseed contradictory can be 

identified, a clarifying opinion will, of courser be Issued. 

The follcfitfns provision, found in Section 442.1, Coda of Iowa CX958), 

is relevant to the second Inquiry. This provision reads as follows: 

» it # *. The board as selected shall include at least one 
farmer, one ftftstated reel estate broker and at toast one person 
experienced in the building and construction field. * * 

This section also provides that the members of the Board of ftwlm shall be 

selected by the County Conference. 

$n presenting the question, the following statement appears) 
Hl fmuU assume that he was appointed on that basis.'* 

Since this statement is based on assumption rather than fact, the question 

cannot be intelligently answered. The statute provides that at least one 

person selected to serve on the Board of Review shall be experienced In the 

building and construction field. VVhether a person is so experienced Is 

primarily a matter of fact, and, since the County Conference Is charged with 

the responsibility of appointing mmben to the Board of Review, this matter 

of fact should be determined by the County Conference when the appointment 
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1$ under censldaration. Once this person is appointed by the County Conference 

to serve on the Board of Bevlew and he enters upon his duties as a member 

of the Board of Review, the only way the person so selected could be removed, 

other than for malfeasance, misfeasance or nonfeasance, in office would be by 

$ue warranto proceedings. 

St Is the function of the appointing body to determine whether the 

person nutter consideration Is experienced in the building and construction 

field, insufficient facts have been presented to determine whether or not, 

as a matter of law, the person recently appointed to the Wright County Board 

of review has no experience in the building and construction field. 

In answer to the second part of this Question, you are referred to the 

cast of Rich ?4anu?aciur!rt9 Co. vs. Petty, 241 Iowa 840, 42 fc|.W.2d SO 

(1950), wherein it Is held that the actions of de facto officers m a City 

Board of Review are as valid as acts of de lure officers. 

Very truly yours, 

Richard J. fcrlnkman 
Special Assistant Attorney General 

RJBjfs 



HeftflfrOrSr. a transfer by 3 mortgagor to a ajortgagee af too mortgaged goods In satisfaction 
of the mortgage debt is not a sale in imik within the cnsaning of section 445.31, Code of 

/o/z/£?) 5&-/e>-22-

October 2, 1958 

Ut. damei W. Hudson 
Pocahontas County Attorney 
Pocahontas, Iowa 

•Dear &lf. Hudson: 

This is to ac&newledge receipt of your tetter of August 27, 1953, in 

which you request an opinion upon the fol!owing matter. 

"Qn January 1, 1937 a stock of merchandise in a 
grocery store was assessed in the name of A, the owner and 
operator of said si-ire. Qn February 27, 1957 a chattel mort
gage was executed by A to B securing an indebtedness by the 
entire stock of ta&rehandlse In said grocery store. In December 
of 1957 A closed his store voluntarily, and S took ail of the 
stock of rserchandise in satisfaction of his chattel mortgage 
above referred to. The personal property tax for the year 1957 
due and payable in 195S has never been paid, which tax 
Includes this stock of merchandise and also the store fixtures. 
B did not foreclose its chattel mortgage but ssereiy repossessed 
the stock ef merchandise, as B is the supplier of said mrehandise, 

"from reading the opinion of the Attorney General's 
Report in the 1940 Report of Attorney General at page 185, 
St Is quit© plain that the lien afforded by Section 4 4 5 3 1 dees 
not extend to the fixtures in such grocery store. However, I 
would ilka to know If such transaction above referred to would 
constitute a sale in bulk of this stock of merchandise so as to 
give Pocahontas County a prior lien on said merchandise under 
Section 445.31."' 

Section 4 4 5 3 1 , Code of Iowa (1958) provides that persona) property taxes 
on stocks o? goods or merchandise shall continue a lien on such property 'when sold 

in bulk . The only question here in whether a transfer of tha mortgaged property by 

the mortgagor to the mortgagee in satisfaction of a chattel mortgage is a sale In bulk 
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so that the personal property tax Hen continues on the property alter the sale. 

An opinion of the Attorney General found on page 135 of the 1940 Report 

of the Attorney General deaia with a situation Quite similar to the one at hand. This 

opinion stated that property taken by the landlord in payment of a landlord's lien did 

net result in a sale in bulk within the meaning of what is now Section 4 4 5 3 1 , 

Code of Iowa U998K 

The arrangement here is one where the stock had been mortgaged and the 

mortgages agreed to take the mortgaged property in satisfaction of the debt. An 

arrangement of this type has been upheld by the courts. It Is merely a transfer in 

satisfaction of a mortgage and could not be considered a sale in bulk. For this 

reason the iien created by Section 445.31 does net continue upon a transfer by 

a mortgagor to a mortgagee in satisfaction of the mortgage debt and in addition 

thereto the mortgagee would not have any personal liability for the 1957 taxes upon 

this stock of goods. 
r 

Very truly yours, 

Richard J. Qrinkman 
Special Assistant Attorney General 

RdB/bif 
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WE&m&te: TAXATION: INHERITANCE TAX--The Treaty between the 
United States and the Federal Republic of Germany entered into force on 
July 14/ 1956, prevents the State of Iowa from collecting the rate of 
inheritance tax prescribed by Section 450*11, Code of Iowa (1958), 
with respect to property passing from persons dying on or after that date 
to persons who are resident nationals of the Federal Republic of Germany. 
( 3 ri*^*JU»t**u % ysfcJJjLA*! Si: J*tL d*^H^yf,; 

October 6, 1958 ^ i > ~ P - / £ - % 

Mr. Leon N. Miller 
Chairman 
Iowa State Tax Commission 
State Office Building 
Pes Moines, Iowa 

Dear Mr. Miller: 

This Is to acknowledge receipt of your letter of August 7, 1958, 

in which you request an opinion of this office stated as follows: 
wThe question In this case has to do with the meaning 

of a treaty between the Federal Republic of Germany and the 
United States. 

"This treaty became effective July 15, 1956. The 
question Is whether it applies to Inheritance tax and whether or 
not It provides that German residents are sub{ect to the same rate 
of tax as residents of Iowa. The old treaty gave German residents 
the same rates on the transfer of real estate, but allowed the 
double rata on the transfer of property. The attorneys claim that 
the new treaty provides for the same rate of tax on both real estate 
and personal property.1* 

The applicable provisions of the Treaty to which you refer are as 

follows; 

"ARTICLE IX 

n . * * *. 

»2. * * *. 

"3. Nationals and companies of either Party shall be 
accorded national treatment, within the territories of the other Party, 
with respect to acquiring property of all kinds by testate or intestate 
succession or under judicial sale to satisfy valid claims. Should 
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they because of their alienage be ineligible to continue to own any 
such property, they shall be allowed a period of at least five years 
in which to dispose of It, 

"4. Nationals and companies of either Party shall be 
accorded, within the territories of the other Party, national treatment 
and most-favored-nation treatment with respect to disposing of 
property of ail kinds." 

"ARTICLE XI 

"1. Nationals of either Party residing within the 
territories of the other Party, and nationals and companies of either 
Party engaged in trade or other gainful pursuit or in scientific, 
educational, religious or philanthropic activities within the territories 
of the other Party, shall not be subject to the payment of taxes, 
fees or charges Imposed upon or applied to income, capital, trans
actions, activities or any other object, or to requirements with 
respect to the levy and collection thereof, within the territories of 
such other Party, more burdensome than those borne in like situations 
by nationals and companies of such other Party. 

"2 . With respect to nationals of either Party who are 
neither resident nor engaged in trade or other gainful pursuit within 
ths territories of the other Party, and with respect to companies Gf 
either Party which are not engaged in trade or other gainful pursuit 
within the territories of the other Party, it shall be the aim of such 
other Party to apply in general the principle set forth in paragraph 1 
of the present Article. 

"3. Nationals and companies of either Party shall in no 
case be subject, within the territories of the other Party, to the 
payment of taxes, fees or charges imposed upon or applied to income, 
capital, transactions, activities or any other object, or to requirements 
with respect to the levy and collection thereof, more burdensome than 
those bome in like situations by nationals, residents and companies of 
any third country. 

"4. In the case of companies and of nonresident nationals 
of either Party engaged in trade or other gainful pursuit, within the 
territories of the other Party, such other Party shall not impose or 
apply any tax, fee or charge upon any income, capital or other basis 
in excess of that reasonably allocable or apportionable to its territories, 
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nor grant deductions and exemptions iess than those reasonably 
allocable or apportionable to Its territories. A comparable rule 
shall apply also In the case of companies organized and operated 
exclusively for scientific, educational, religious or philanthropic 
purposes. 

"5, Each Party reserves the right to: (a) extend 
specific tax advantages on the basis of reciprocity; (b) accord 
special tax advantages by virtue of agreements for the avoidance 
of double taxation or the mutual protection of revenue; and (c) 
apply special provisions In allowing, to nonresidents, exemptions 
of a personal nature in connection with Income and inheritance 
taxes." 

Section 450.11, Code of Iowa (1933),reads as follows: 

"Alien beneficiaries. When property or any interest 
therein 3hall pass to heirs, devisees, or other beneficiaries subject 
to the tax imposed by this chapter, who are aliens, nonresidents 
of the United States, the same shall be subject te a tax of twenty 
percent of its true value except when such foreign beneficiaries are 
brothers or sisters of the decedent owner or are within the class 
described in subsection 1 of section 450.10, whan the rate of 
tax to be assessed and collected therefrom shall be ten percent of 
the value of the property or interest so passing." 

The question here is whether the Treaty entered into by the United 

States and the Federal Republic of Germany is In conflict with Section 

450.11, Code of Iowa (1958). 

Where the statute of a state of the United States and a treaty entered 

Into between a foreign power and the United States Is In conflict, the treaty 

Is paramount law and will suspend or override the conflicting state statute. 

Weiander v. Hoyt, 188 Iowa 972, 176 N.W. 954 (1920). Another principle 

of law with respect to treaties is that a treaty is to be liberally construed so as 

to carry the intention and purpose of the parties, thus, if a treaty Is susceptible 
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of two constructions, one of which restricts certain rights and the other 

favorable to them, the latter construction is to be preferred. American 

Jurisprudence, Treaties, Section 34. 

With these principles In mind, It Is necessary to construe the provisions 

of the Treaty above-quoted to determine whether the twenty per cant inheritance 

tax rate prescribed by Section 450.11, Code of Iowa (1958), should apply 

where the beneficiary is a national and resident of the Federal Republic of 

Germany. 

Article IX, Section 3, of the Treaty evidences that the parties to the 

treaty had under consideration ths acquisition of property by testate or intestate 

succession. Article XI of the Treaty deals specifically with taxes. Article XI, 

Section 2, by reference to Article XI, Section 1, provides that nonresident 

aliens "shall not be subject to the payment of taxes, fees or charges imposed 

upon or applied to income, capital, transactions, activities or any other object" 

greater than those borne in a tike situation by nationals of this country. 

Article XI, Section 5, refers specifically to Inheritance taxes. Thus it is 

noted that the treaty deals with testate and intestate succession to property and, 

in an exception clause, the treaty specifically mentions inherftancs taxes. 

The inheritance tax is a tax on the right to succeed to property. It is 

not a tax applied to Income, capital, transactions or activities. However, keeping 

in mind that treaties are to be construed liberally, it does come within the term 

"any other object", that object being the right to succeed to property. 
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It is, therefore, the opinion of this office that the Treaty between 

the United States and the Federal Republic of Germany entered into force 

on July 14, 1956, prevents the State of Iowa from imposing the rate of 

tax prescribed by Section 450 .11, Code of Iowa (1958), and in accord* 

ance with Article XI, Section 2, read in conjunction with other applicable 

provisions of said treaty, the State of Iowa may only impose the same rate 

of inheritance tax with respect to property passing to persons who are 

residents and nationals of the Federal Republic of Germany as is imposed 

with respect to property passing to nationals of the United States. Since 

the liability for inheritance tax accrues immediately upon the death of the 

decedent, the favored treatment granted by this treaty only applies to property 

passing by reason of the death of a person dying on or after July 14, 1956. 

Very truly yours, 

Richard J . Brinkman 
Special Assistant Attorney General 

RJB:fs 



-H€ffi$&£$£: TAXATION: 'PROPERTY TAX^HOMESTEAD TAX CREDIT-AVhere 
property is conveyed to daughter subject to payment of $ 1,200 per year to mother 
and daughter occupies property, homestead tax credit is allowable assuming all other 
requirements are met for reason that daughter is an owner within meaning of Section 
425.11, Code of Iowa (1958). ( N * ^ ^ Jff^&.d&t-) 

October 7, 1958 

Mr. Harvey W. Hindt 
Lyon County Attorney 
Rock Rapids, Iowa 

Dear Wick: 

This is to acknowledge receipt of your request for an opinion dated 

September 16, 1958, stated as follows: 

"I would like an informal opinion upon the following 
question: 'F . H. died intestate seized of a 160 acre farm 
and left his surviving spouse M. H. and one child, a married 
daughter, M. H. 5. M . H . S . I s living on the farm with her 
husband, J . S. iVL H. lives in town. All parties joined 
In a deed of the farm to U. H. S. except reserving and conveying 
to M. H. a life annuity for $1200 per year commencing 
January 1, 1959 and payable on or before December 31st of 
each year. Payments unpaid at the death of M. H. are forgiven 
and avoided and the property shall become the absolute property 
of M. H. S. Is U. H. S. entitled to a homestead tax credit 
on this real estate."' 

The definition of owner within the meaning of the Homestead Tax Credit 

Law is found in Section 425.11, Code of Iowa (1958). Among the various classes 

of persons described as owners,only two such classes have any possible relevancy 

to the Inquiry. They are "the person who holds the fee simple title to the homestead" 

and "where the person Is occupying the homestead under a deed which conveys a 

dividend interest where the other interests are owned by blood relatives or by legally 

adopted children". 

A copy of the Instrument creating the interest to which you refer has not been 

provided, however, from the facts stated, it would appear that Ml. H. S. Is the fee 

simple title holder and that the property is subject to an equitable charge in the amount 
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of $ 1200 per year during the lifetime of LI. H. this being the case and assuming 

all other requirements of the Homestead Tax Credit Law have been met, a Homestead 

Tax Credit should be allowed to the property to which you refer. 

If the instrument is worded in such a manner that a legal interest is granted 

to M. H . , I am of the opinion that a Homestead Tax Credit should also be allowed 

with respect to the property since, in that event, the situation is one where the person 

occupying ts the holder of a part Interest where the only other legal interest Is owned 

by a blood relative. 

I trust that the above sufficiently answers your inquiry. Personal regards, 

Very truly yours, 

(' 
Richard J . Brinkman 
Special Assistant Attorney General 

RJB/bJf 
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October 7» 1958 
MOTOR VEHICLES - CHAPTER 321, 1958 Code o f Iowa. C o m b i n a t i o n 
o f v e h i c l e s . 
1. A " c o m b i n a t i o n o f v e h i c l e s " c a n n o t e x c e e d 50 f e e t i n 
o v e r a l 1 1 e n g t h . S e c t i o n 321.^57, s u p r a . 
2. A " c o m b i n a t i o n o f v e h i c l e s " m u s t c o m p l y w i t h t h e c o m b i n e d 
g r o s s w e i g h t r e q u i r e m e n t s c o r r e s p o n d i n g t o t h e d i s t a n c e 
b e t w e e n t h e e x t r e m e a x l e s o f t h e c o m b i n a t i o n . S e c t i o n 321.463, 
3. A l l o t h e r p e r t i n e n t r e q u i r e m e n t s must be met, i n a d d i t i o n 
t o t h e f o r e g o i n g a s s p e c i f i e d . 

Mr. E a r l E. Jfbover . . 
Clay County Attorney 
Spencer, i o f a 
Oear S i n 

This w i l l acknowledge r e c e i p t o f your request 
o f September 209 '958, f o r an o f f i c i a l o p i n i o n o f t h i s 
o f f i c e r e l a t i v e to the f o l l o w i n g question; 

'•Is I t p e r m i s s i b t e under chapter 52\ to p u l l a 
foUr*wbeef 'Jeep* behind a converted school bus, 
such school bus having been permanently A i t t e d 
f o r s l e e p i n g and camping q u a r t e r s and noW used 
f o r schooKpurposea i n any manner whatsoever* I f 
the over»af1 length of the converted school bus 
and f o u r wheel «Jeep • does not exceed 50 f e e t ? " 
S e c t i o n 321#̂ 57# 1958, Code of Iowa, In p e r t i n e n t 

p a r t provides that: 
"The mextnjum length of any motor v e h i c l e o r 
combination o f v e h i c l e s , * * * * * * * 
* * * * * * * * * * # * * * * 
s h a l l be as f o l l o w s : 
3. No combination of t r u c k t r a c t o r and s e m i * t r a i l e r * 
nor any other combination of v e h i c l e s coupled to* 
gether. untad#an or w i t h toad. shall have an over* 
e l l length* Inclusive of front and rear bumpers, 
i n excess o f f i f t y feet."(underscoring added) 

S e c t i o n 321.1 (23), Supra, provides es follows? 
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"The f o l l o w i n g words and phrases when used in t h i s 
chapter s h a l l , f o r the purpose of t h i s chapter, 
have the meanings r e s p e c t i v e l y a s c r i b e d to them. 
"23. 'Combination' or 'combination of v e h i c l e s * 
s h a l l be construed to mean a group c o n s i s t i n g o f 
two or more motor v e h i c l e s , or a g/oup c o n s i s t i n g 
o f a motor v e h i c l e and one or more t r a i l e r s , semi* 
t r a i l e r s or v e h i c l e s which are coupled or fastened 
together f o r the purpose o f being moved on the 
highways as a u n i t , " (underscoring added). 
The s i z e or length l i m i t a t i o n i s not the only 

c o n s i d e r a t i o n r e l e v a n t to the i n s t a n t s i t u a t i o n . The 
fross weight l i m i t a t i o n s as set out i n Section 321.463, 
958 Code of Iowa, must a l s o be considered and complied 

w i t h . The "combination of v e h i c l e s " must not be In 
excess of the amount given i n the t a b l e set out in 
Section 321.463, supra, such l i m i t a t i o n s being based 
on the b a s i s of the distance in f e e t between the extreme 
a x l e s of the s a i d v e h i c l e s or bpmbinatlon o f v e h i c l e s 
measured l o n g i t u d i n a l l y to the"nearest foot or f r a c t i o n . 

I t i s t h e r e f o r e my o p i n i o n that i f t h e ' ^ e r a l l 
length of the "combination of v e h i c l e s " , to which you 
make reference, does not exceed 50 f e e t , and the gross 
weight of ths "combination of v e h i c l e s " does not exceed 
the maximum set f o r t h in Section 321.463. Supra, s a i d 
maximum appearing opposite the correspondina d i s t a n c e 
between the extreme a x l e s of s a i d combination, and 
p r o v i d i n g that a l l other p e r t i n e n t requirements have 
been met, to w i t : maximum width of e i g h t (8) f e e t . 
S e c t i o n 321.454, Code of Iowa, 1958; and maximum h e i g h t , 
S e c t i o n 321,456, Code of Iowa, 1958, the "combination 
o f v e h i c l e s " in the Instant case, may be operated 
upon the highways o f the State of Iowa. 

V e r y . y o u r s . 

CHPjJS 

CARL H. PESCH 
A s s i s t a n t Attorney General 



A vacancy in the nomination f o r county o f f i c e may be f i l l e d by the 
County Central Committee and the name of the vacancy nominee can be 
c e r t i f i e d by the Committee to the County Aud i t o r any time before 
e l e c t i o n . The name of the vacancy nominee may be placed upon the 
b a l l o t under the p r o v i s i o n s of §§49.58, 49.59, 49.60, 49.61 and 49.62, 
Code 1958. (^XL€UAM #' S&MA^M*, /6)/?/S¥j & 2 # 

October 7, 1958 

Mr. W i l l i a m S. Sturges 
Plymouth County Attorney 
LeMars, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 29th u i t . 
in which you submitted the f o l l o w i n g : 

"I b e l i e v e that you have had some correspondence 
from J . Henry Lucken, State Representative from 
Plymouth County, and from Henry O l r k s , commit
teeman and candidate f o r Board of Supervisors, 
regarding the p l a c i n g of Mr* D i r k s ' name on the 
b a l l o t f o r t h i s coming e l e c t i o n . I have d i s 
cussed t h i s matter w i t h Mr. D i r k s , and I ex
p l a i n e d to him that your o f f i c e could not give 
him an o p i n i o n . This matter has been a source 
of c o n s i d e r a b l e i r r i t a t i o n here, and I would 
l i k e to have an o f f i c i a l o p i n i o n on the f o l l o w 
ing f a c t s : 

"One C l i f f Noble was duly nominated at the 
Primary E l e c t i o n by the Republican P a r t y as a 
candidate f o r the o f f i c e or County Board Super
v i s o r f o r the term commencing January, 1959* 
On June 27, 1958 the Republican County Conven
t i o n was h e l d , and subsequent thereto the s a i d 
C l i f f Noble resigned and f i l e d h i s r e q u i s i t e 
a f f i d a v i t w i t h the County Aud i t o r requesting 
t h a t h i s name be withdrawn as a candidate, be
cause of 111 h e a l t h . Mr. Noble has si n c e d i e d . 
On J u l y 24th the Republican Party Central Com
mit t e e f o r Plymouth County, Iowa convened and 
named one Henry Dirks as i t s candidate to f i l l 
the vacancy created by s a i d C l i f f Noble's r e s i g 
n a t i o n and withdrawal, In accordance w i t h the 
p r o v i s i o n s of Section 43.78, 1958 Code. However, 
no c e r t i f i c a t i o n of s a i d nomination, as required 
by Section 43.88, 1958 Code, as to t h i s date 
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ever been f i l e d with the County A u d i t o r . On 
September 11, 1958 the b a l l o t s were submitted 
to the p r i n t e r s and are now p r i n t e d . 
"I would l i k e to have an o f f i c i a l Attorney 
General's o p i n i o n on the f o l l o w i n g questions 
based on the above: 
"1. Can the Central Committee now c e r t i f y 
the s a i d nomination to the County Auditor? 
••2. Can the name of Henry D i r k s , as candidate 
f o r Supervisor, be placed on the b a l l o t under 
the p r o v i s i o n s of Sections 49.59 or 49.60? or 
any other p r o v i s i o n of the Code?" 
In r e p l y thereto I advise as f o l l o w s . 
1. In answer to your question #1 I advise that c e r t i 

f i c a t i o n of the Central Committee of a nominee can be made any 
time before e l e c t i o n . This Is the hold i n g of opi n i o n In the 
Report of the Attorney General f o r 1930 at page 350, copy of 
which Is attached. Sections 776 - 780, I n c l u s i v e , Code 1927, 
r e l i e d upon In that o p i n i o n are now numbered Sections 49.58, 
49.59, 49,60, 49.61 and 49.62, Code 1958. 

2. In answer to your question #2 I would advise you that 
under the foregoing designated s e c t i o n s the name of Henry Olrks 
can be placed upon the b a l l o t . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 0S:MKB 
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IOWA STATE HIGHWAY COMAMSSION 

October 31. 1958 W*'/**J*Z* 

Mr. Isadora Meyer 
Winneshiek County Attorney 
Decorah, Iowa 
Res Private roads and driveways 
Dear Mr. Meyert 
I have your l e t t e r of Oo 
opinion on whethep~*4ae r 
be brought to gn&dell&d 
of Chapter 311 ftr the 19 

, i n which you ask our 
bed In your l e t t e r has to 
he county under the provisions 

Chapter 311 i s a^riLioarfJfle only to the Improvement and bringing 
to grade of seoon85*proa&s already i n existence. I t would appear 
from your description that the roadway you describe doea not 
have the status of a secondary road. I t haa never been dedicated 
to and accepted by the county. Xt serves only one person. I t 
oertain l y does not come up to the standards of a public roadway 
as established In the Attorney General's Opinion, 1956, page 9. 

Xt i s our opinion that the described roadway Is nothing more than 
a farm lane and cannot be considered a county road. Therefore, the 
oouiaty l a not required to bring t h i s road to grade and Chapter 311 
doea not apply to i t . 

You also ask I f more than one landowner i s affected on such a 
private road and which has never been dedicated, would Chapter 311 
control* My answer to t h i s i s no because Chapter 311 does not 
apply to private roads; only to established secondary roads. 
y.ou also ask our opinion as to whether the county Is required to put 
i n a driveway f o r each l o t of a subdivision, there being no county 
eoning or aooeas control i n effect at the present time. Xt i s our 
opinion that the county l a not required to b u i l d a driveway f o r 
eaob l o t of the subdivision mentioned i n your l e t t e r . Since there 
i s no" access control en t h i s road. Chapter 306A does not apply. 
The owner of the subdivision should construct the driveways i n 
accordance with county speoif1cationa, but there i s no requirement 
i n the law f o r the county to b u i l d and pay f o r these driveways. 

\ 



GOM 7-58 11568 

IOWA STATE HIGHWAY COMMISSION 
AMES, IOWA 

F O R M 13 

Through the years as a matter of public policy the Highway 
Commission on primary roads, and the counties on secondary roads, 
have re-constructed driveways when they disrupted the old driveways 
on construction. The problem you describe is on an established 
county road and this man is asking the county to pay for part of 
his subdivision costs by building the driveways. 
X hope this satisfactorily answers your questions. 

Xours very truly, 

C. J. Lyman n 
Special Asslalwnt Mstomey General 
for Xcnm^^^e^N^way Commission 



NOTARIES PUBLIC: A corporate o f f i c e r end a l s o a notary Is 
barred from acknowledging a corporate statement executed by 
him to any other than the co r p o r a t i o n by reason of personal , 
Int e r e s t In the tra n s a c t Ion. (s+tuu** H hhlff St fl*. >///'//$" 

tf $$ - // - / 
November 7, 1958 

Mr. John A. H a l l 
D i r e c t o r of Locomotive Inspection 
I n t e r s t a t e Commerce Commission 
Bureau of Safety and S e r v i c e 
Washington 25, 6. C. 
Dear S i r s 

R e f e r r i n g to yours of the 30th In which you s t a t e the 
f o l l o w i n g ; ! 

"Reference Is made to the Locomotive B o i l e r 
Inspection A c t , T i t l e k5, U. S. C , Sections 
22-3*+, I n c l u s i v e , wherein It Is provided that 
a common c a r r i e r engaged In I n t e r s t a t e com
merce by r a l l r a o d and subject to the I n t e r 
s t a t e Commerce Act s h a l l , In accordance w i t h 
the r u l e s and r e g u l a t i o n s p r e s c r i b e d by t h i s 
Commission pursuant to s a i d Act, f i l e under 
oath, r e p o r t s of c e r t a i n Inspections and r e 
p a i r s made to I t s locomotives. Recently we 
have had occasion to r e c e i v e from such a c a r 
r i e r o p e r a t i n g In Iowa, repo r t s made out by 
an o f f i c e r of the c a r r i e r who was a l s o the 
notary p u b l i c before whom a t t e s t a t i o n as to 
t h e i r a u t h e n t i c i t y was made. In other words, 
the person preparing the reports and the 
notary are one and the same. 

" I t Is our understanding that a notary Is a 
s t a t e o f f i c e r and that o r d l n a r l l y such an 
o f f i c e r cannot administer an oath to himself 
In the absence of express s t a t u t o r y a u t h o r i t y . 
W i l l you th e r e f o r e k i n d l y advise, If under 
Iowa law, the person preparing a paper and the 
notary before the a t t e s t a t i o n i s made may be 
one and the same person," 

I advise. While there Is no s t a t u t e so p r o v i d i n g , the Depart
ment Is committed to the r u l e that a notary cannot c e r t i f y to 
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or act in a matter in which he has a personal i n t e r e s t . 
Whether an acknowledgment made by a corporate o f f i c e r of a 
statement made i n h i s o f f i c i a l c a p a c i t y i s w i t h i n the f o r e -
going r u l e does not appear to have been p r e v i o u s l y passed 
upon in Iowa. However, app l y i n g the r u l e of expressio unlus 
e s t e x c l u s i o a l t e r i u s t o t h i s s i t u a t i o n a m p l i f i e d by the 
p r o v i s i o n s of Sec t i o n 77.10, 1958 Code, p r o v i d i n g as f o l l o w s t 

"Corporation employee as notary. Any em
ployee of a c o r p o r a t i o n who i s a notary 
p u b l i c and who i s not otherwise f i n a n c i a l l y 
I n t e r e s t e d In the subject matter of s a i d 
Instrument, l a hereby authorized t o take 
acknowledgments of any person on an I n s t r u 
ment running t o such c o r p o r a t i o n , r e g a r d l e s s 
of the t i t l e or p o s i t i o n that s a i d notary 
s h a l l h o l d as an employee of such corpora
t i o n . " 

} am of the o p i n i o n that such an acknowledgment taken by such 
a corporate o f f i c e r of h i s own statement on an instrument run
ning t o any other than the c o r p o r a t i o n i s w i t h i n the r u l e t h a t 
he has a personal i n t e r e s t in the t r a n s a c t i o n which would bar 
htm from acknowledging h i s own s i g n a t u r e . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS-.MKB 



&9Wff-¥-€NG4#ESRS-i—CW-MifiS.: Whether a person Is d e s i g 
nated as an " a c t i n g " c i t y engineer or an " a c t i n g " county engineer, 
he must s t i l l be q u a l i f i e d as a r e g i s t e r e d engineer under Chap-
t e r 114, 1958 Code of Iowa. (S^^ut^'% ilk^ui, 15J. % , Us**., 

November 25, 1958 

Mr. Joseph M. Dean, Chairman 
State Board of Engineering Examiners 
B u i l d i n g 
Dear Mr. Dean: 

Re: Q u a l i f i c a t i o n s of a c t i n g c i t y 
engineers and a c t i n g county 
engineers. 

Reference Is made to your recent request set f o r t h as 
f o l l o w s : 

" R u l i n g Is hereby requested on the f o l l o w i n g 
quest tons which have been propounded as to 
whether or not a v i o l a t i o n of Chapter 114 
(1958 Code of Iowa) e x i s t s under a set of con
d i t i o n s as f o l l o w s : 
"1. A person (not a r e g i s t e r e d engineer) 
appointed to p o s i t i o n as ACTING C i t y Engineer. 
"2. A person (not a r e g i s t e r e d engineer) 
appointed t o p o s i t i o n as ACT ING County Engineer." 
Section 114.1 of the 1958 Code of Iowa Is q u i t e s p e c i f i c 

In I t s requirement that those p r a c t i c i n g p r o f e s s i o n a l engineer
ing s h a l l be p r o p e r l y r e g i s t e r e d . This Section reads as f o l l o w s : 

"Registered engineers and surveyors. No 
person s h a l l p r a c t i c e p r o f e s s i o n a l engineer-
Ing or land surveying in the s t a t e unless he 
be a r e g i s t e r e d p r o f e s s i o n a l engineer or a 
r e g i s t e r e d land surveyor as provided In t h i s 
chapter, except as permitted by s e c t i o n 114.26." 
The d u t i e s of a C i t y Engineer are not s p e c i f i c a l l y out

l i n e d in any one s e c t i o n of the Code. Section 368A.20 s t a t e s 
that the C i t y Engineer s h a l l have such powers and perform such 
d u t i e s as are p r e s c r i b e d by law or ordinance. Various s e c t i o n s 
of the Code s p e l l out the d u t i e s of the C i t y Engineer (see Sec
t i o n s 391.52, 396.17) so that there can be no question but what 
the C i t y Engineer i s p r a c t i c i n g p r o f e s s i o n a l engineering w i t h i n 
the s t a t e . 

*\ 5? - // ~ r> 



Mr. Joseph M. Dean - 2 - November 25, 1958 

The 1958 Code of Iowa In S e c t i o n 309.17 s p e c i f i c a l l y 
s t a t e s that the County Engineer s h a l l be a r e g i s t e r e d c i v i l 
engineer. This o f f i c e has p r e v i o u s l y r u l e d that an a c t i n g 
County Engineer must be r e g i s t e r e d under the requirements of 
Chapter IT4 of the Code of Iowa. See A. G. 0. dated January 20, 
1949. 

It 13 t h e r e f o r e the o p i n i o n of t h i s o f f i c e that whether 
a person i s designated as an " a c t i n g " C i t y Engineer or an 
" a c t i n g " County Engineer, he must s t i l l be q u a l i f i e d as a 
r e g i s t e r e d engineer under Chapter 114, 1958 Code of Iowa. 

Very t r u l y yours. 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 



CRIMINAL LAW: JUSTICE OF PEACE: COURTS: Appeal of a non-IndIctable 
misdemeanor from j u s t i c e of peace court to d i s t r i c t court is 
authorized by §§762.35, 762.43, and 762.48, 1958 Code of Iowa. 

November 20, 1958 

Mr. W i l l i a m Q* N o r e l i u s 
Crawford County Attorney 
Den I son, Iowa 
Dear S i r : 

As set out In your l e t t e r of November 18, I958 t you 
are confronted with t h i s s i t u a t i o n ] 

"A defendant charged with a non-Indictable 
o f f e n s e before the J u s t i c e of the Peace r e s i d 
ing In our county seat, has a p p l i e d f o r a 
change of venue. Pursuant to the p r o v i s i o n s 
of S e c t i o n 762.14 of the 1958 Code of Iowa, 
the J u s t i c e of the Peace Is d i r e c t e d to t r a n s 
f e r a l l the o r i g i n a l papers to the 'next 
nearest J u s t i c e in the c ounty 1. Unfortunate
l y , t h i s p a r t i c u l a r J u s t i c e of the Peace i s 
the o n l y a c t i n g J u s t i c e of the Peace In Craw
f o r d County. 

" I t appears from reading State vs. Jamison, 
100 Iowa 342, that the J u s t i c e of the Peace 
cannot send t h i s c r i m i n a l case to the Mayor 
of our county seat, 
"I r e s p e c t f u l l y request your o p i n i o n a d v i s i n g 
me what court would have j u r i s d i c t i o n of an 
appeal of a n o n - i n d i c t a b l e offense from a 
J u s t i c e of the Peace who Is the o n l y a c t i n g 
J u s t i c e of the Peace in the county. 
"I would a l s o l i k e to be advised i f the appeal 
could l a w f u l l y be sent to the D i s t r i c t Court 
In and f o r our county." 
Under Sections 761.2 and 761.3» 1958 Code of lowa, I t 

appears that a J u s t i c e of peace could t r a n s f e r a p r e l i m i n a r y 
examination to a mayor* Both s e c t i o n s r e f e r to "magistrate*. 
By s t a t u t o r y d e f i n i t i o n , Section 748.1(2), 1958 Code of lowa, 
both a mayor and a j u s t i c e of peace are magistrates. 
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However, Sections 601.35 and 762.14, 1958 Code of lowa, 
authortze a t r a n s f e r of venue of the place of t r i a l only to 
the next nearest J u s t i c e In the township or county. And, as 
pointed out In your l e t t e r , State v. Jamison, supra, apparently 
precludes t r a n s f e r to a mayor from a j u s t i c e of peace. 

S p e c i f i c a l l y , your question i s what court has J u r i s d i c 
t i o n of the "appeal" of a n o n - i n d i c t a b l e misdemeanor. Sections 
762.35# 762.43, and 762.48, 1958 Code of lowa, a u t h o r i z e such 
an appeal to the d i s t r i c t c o u r t . Thus, you are advised appeal 
from the J u s t i c e of peace court to d i s t r i c t court i s auth o r i z e d . 

Very t r u l y yours, 

HUGH V. FAULKNER 
A s s i s t a n t Attorney General 

HVFjMKB 

(. 



D e t e r m i n a t i o n o f s t a n d a r d s f o r b u i l d i n g f o r C l a s s A beer p e r m i t 
must be made from r e a d i n g of §§124.8, 124.27 and 124.28, 1958 Code. 

November 24, 1958 

Mr. Neal J . McCleary, O l r e c t o r 
C i g a r e t t e and Beer Revenue Dept. 
State Tax Commission 
L o c a l 
Dear S i r : 

Reference i s made to your l e t t e r of November 5» 1958, 
in which you s t a t e as f o l l o w s : 

•'Would you f u r n i s h t h i s Department with an 
op i n i o n on the requirements of a b u i l d i n g f o r 
a Class 'A' Beer Permit. 
"I p e r s o n a l l y inspected t h i s b u i l d i n g In 
Ottumwa, lowa. It i s an o l d o r d i n a r y auto
mobile garage, not large enough f o r a truck 
to d r i v e i n t o . This b u i l d i n g has been ap
proved by the F i r e Marshal at Ottumwa, 
•'This a p p l i c a t i o n f o r a permit Is a partner
sh i p w i t h the home base in Oskaloosa, They 
want t h i s base In Ottumwa to leave t h e i r t ruck 
o v e r n i g h t . They assured me that they w i l l not 
be handling anything but b o t t l e d or can beer." 
Chapter 124 of the 1958 Code of lowa does not s p e c i f i c a l l y 

set out the requirements f o r the b u i l d i n g of a Class A permittee. 
C e r t a i n standards are set out, however. 

Section 124.8 uses the expression "and i s a safe and 
proper b u i l d l n g " . 

Section 124.28 r e q u i r e s a separate l i c e n s e f o r each place 
of business "wherein such beer i s s t o r e d , warehoused, or s o l d " . 

S e c t i o n 124.27 r e q u i r e s the maintenance of books and 
records which " s h a l l be at a l l times open t o Inspection by the 
s t a t e tax commission or I t s a u t h o r i z e d r e p r e s e n t a t i v e . " 
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Sections 124.25 and 124.26 hava been p r e v i o u s l y I n t e r * 
preted to mean that the beer must a c t u a l l y be warehoused and 
p h y s i c a l l y a v a i l a b l e f o r Inspection and imposition of the b a r r e l 
tax. 

As you can see, I t would be impossible f o r t h i s o f f i c e 
to set out to enumerate a l l p o s s i b l e v a r i a t i o n s which might a r i s e , 
but If these standards are met you may proceed with the processing 
of the appl1 cat ion. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

( DCSrMKB 
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B ^ ^ 9 f ~ R * € e W S ^ ^ A # t f ^ ^ The s u p e r i n t e n d e n t of t 
Oakdale S a n a t o r i u m may, under §254./, 1958 Code o f lowa, have a t u b e r c 
l o u s p a t i e n t s e g r e g a t e d and f o r c i b l y d e t a i n e d i f such p a t i e n t has v i o 
l a t e d s t a t e law (see §§139.31 and 139-32), a department of h e a l t h r u l e 
or an i n s t i t u t i o n r u l e by f i l i n g a c o m p l a i n t and o b t a i n i n g a c o u r t o r d 
autho r i z I ng such a c t I on. (^a<<JJ?,*UAJ ^ , t y v SS. /?J. rf. 

November 19, 1958 

Mr. David A. Dancer, Secretary 
State Board of Regents 
L o c a l 
Dear S i r : 

Your l e t t e r of October 30, 1958, to Mr. Erbe has been 
r e f e r r e d to me f o r r e p l y . The question i s as f o l l o w s : 

•'Dr. W. M. Spear, Superintendent of the State 
Sanatorium, Oakdale, lowa, reports that he 
o c c a s i o n a l l y has d i f f i c u l t y w ith p a t i e n t s who 
are committed by Court Order to the State 
Sanatorium who v i o l a t e the Order by le a v i n g 
the Sanatorium without permission. 
"As an example, there Is a p a t i e n t who was 
committed to the Sanatorium from Polk County. 
The p a t i e n t leaves without permission. He 
g e n e r a l l y comes to Des Moines where he Is 
picked up by the County S h e r i f f who br i n g s 
the p a t i e n t back to the Sanatorium. 
"Dr. Spear has asked me to present to you the 
question whether he has le g a l a u t h o r i t y to 
confine such a p a t i e n t In order to assure that 
he w i l l not leave without permission." 
Section 254.7, 1958 Code of lowa, provides: 
" I f any p a t i e n t being t r e a t e d f o r t u b e r c u l o s i s 
at the s t a t e sanatorium . . . s h a l l refuse to 
comply w i t h the laws of the s t a t e or r u l e s f o r 
the government of t h e T n s t l t u t Ions named h e r e i n , 
and s h a l l perslsTenVTy, or c a r e l e s s l y , or 
m a l i c i o u s l y v i o l a t e such laws or r u l e s so as 
to menace the w e l f a r e of s a i d I n s t i t u t i o n or 
to I n t e r f e r e w i t h the a d m i n i s t r a t i o n , order, 
or peace of s a i d i n s t i t u t i o n , then upon com
p l a i n t of the superintendent , . . such person 
may, by order of the d i s t r l e t c o u r t , be segre-
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fated and f o r c i b l y detained In a ward or room, 
or such purpose, and f o r such" period of time 

as may be deemed ad v i s a b l e by the c o u r t , to the 
end that such person may be p r o p e r l y t r e a t e d , 
and the population of such i n s t i t u t i o n may be 
protected and the decorum maintained." (Under
s c o r i n g added) 

Under Sections 139.31 and 139.32, 1958 Code of lowa, 
It Is s t a t e d : 

"139.31 Exposing to contagious disease. Any 
person who knowIngTy" exposes another to Infec
t i o n from any communicable d i s e a s e , or knowing
l y s u b jects another to the danger of c o n t r a c t 
ing such disease from a c h i l d or other i r r e 
s p o n s i b l e person, s h a l l be l i a b l e f o r a l l 
damages r e s u l t i n g therefrom, and be punished 
as provided in t h i s chapter. 
"139-32 Penalty. Any person who knowingly 
v i o l a t e s any p r o v i s i o n of t h i s chapter, or of 
the r u l e s of the s t a t e department or the l o c a l 
board, or any lawful o r d e r , w r i t t e n or o r a l , 
of s a i d department or board, or of t h e i r o f 
f i c e r s or a u t h o r i z e d agents, s h a l l be g u i l t y 
of a misdemeanor." 

Thus, If the t u b e r c u l o s i s i s communicable, and the 
tuberculous p a t i e n t knowingly exposes another to I n f e c t i o n , a 
misdemeanor r e s u l t s . L i k e w i s e , a misdemeanor i s committed i f 
a r u l e of the s t a t e h e a l t h department Is v i o l a t e d . 

In a d d i t i o n , i f a r u l e f o r the government of the sana
torium has been v i o l a t e d then there i s a f u r t h e r b a s i s under Sec 
t l o n 254.7, supra, f o r Dr. Spear, as superintendent of the i n s t l 
t u t l o n , to f i l e a complaint a f t e r which the d i s t r i c t court may 
order the tuberculous p a t i e n t segregated and f o r c i b l y detained 
In a ward or room. 

Very t r u l y yours, 

HUGH V. FAULKNER 
A s s i s t a n t Attorney General 

HVF:MKB 
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The Board o f C o n t r o l has no l e g a l o b l i g a t i o n 

t o pay t u i t i o n charges f o r e d u c a t i o n i n a p u b l i c 
s c h o o l o f a person committed t o a mental h e a l t h 

November 13, 1958 

Board o f Control o f State I n s t i t u t i o n s 
LOCAL 
At t e n t i o n s Mr* George W. C a l l e n t u s , Member 
Dear S i r * 

T his w i l l acknowledge r e c e i p t o f your l e t t e r 
o f September 22, 1958, set out as f o l l o w s : 

"Recently Mr. N. W. Hyland, Legal Advisor o f 
the Department o f P u b l i c I n s t r u c t i o n , contacted 
me in regard to a l e t t e r he had r e c e i v e d from 
the Superintendent o f P u b l i c Schools a t 
Independence, lowa, copy o f which 1 am encl o s 
ing and which | t h i n k Is s e l f ^ e x p l a n a t o r y . 

"They e v i d e n t l y have a s i t u a t i o n which has 
a r i s e n that i s somewhat out o f the o r d i n a r y 
and which we have never had occasion to I n v e s t i 
gate p r i o r t o t h i s time. 
" I t h i n k your o f f i c e has been c a l l e d upon In 
the not too d i s t a n t past r e l a t i v e to a case 
in C l a r i n d a which i n v o l v e d the c h i l d o f an 
employee* I know t h a t t h i s case Is a l i t t l e 
d i f f e r e n t In th a t t h i s young lady i s a p a t i e n t 
a t the Mental Health I n s t i t u t e r ather than an 
employee's daughter, 

"We a r e a t a l o k s s t o know j u s t what t o do about 
t h i s matter and whether there are any funds 
a v a i l a b l e to pay f o r the t u i t i o n of t h i s student. 
We, of course, would be happy to f u r t h e r the 
education o f t h i s young lady, but have no way 
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t h a t we know of to pay the Independence P u b l i c 
Schools f o r the expense i n v o l v e d . 
"We would a p p r e c i a t e your advice on t h i s matter 
and any help that you can g i v e us." 
The l e t t e r o f September I I , 1958, d i r e c t e d to 

Mr. N. W. Hyland, then Legal Advisor o f the Depart
ment of P u b l i c I n s t r u c t i o n from Mr. V i c t o r 0. 
Draheim, Superintendent^ Independence P u b l i c Schools, 
Is set out as f o l l o w s : 

"Miss Betty Carlson, age 17, J u n i o r i n high 
s c h o o l , parental homo 421 2nd $t« S.W,, 
C l a r i o n , and a p a t i e n t a t the Independence 
Mental Health I n s t i t u t e , would l i k e to en* 
r o l l In Independence High School w h i l e r e s i d i n g 
at the Mental Health I n s t i t u t e . The i n s t i t u t e 
i s l o c a t e d i n Washington Township, a r u r a l 
d i s t r i c t w i t h no high school * 
"Who i s r e s p o n s i b l e f o r t u i t i o n ? 

1. C l a r i o n School D i s t r i c t 
2* Washington Township 
3* State funds 
4* Independence P u b l i c Schools 
5* Other 

"Please advise as soon as p o s s i b l e . " 
A f t e r r e c e i p t o f the above two l e t t e r s I requested 

f u r t h e r f a c t s r e l e v a n t to the problem feubmitted. 
A d d i t i o n a l f a c t s were submitted i n the form o f a 
l e t t e r addressed to y o u r s e l f from the S o c i a l S e r v i c e 
Department a t the Mental Health I n s t i t u t e , Independence, 
lowa. under date of October, 20, 1958. i t i s noted 
in t h i s l e t t e r t h a t the c o n s u l t i n g p s y c h i a t r i s t 
"recommended placement f o r t h i s g l r i where she c o u l d 
continue w i t h therapy f o r at l e a s t a year, and where 
she c o u l d r e c e i v e an education." I t i s a l s o s t a t e d 
i n t h i s l e t t e r as f o l l o w s : 

"As you r e c a l l , there i s a question o f who Is 
l e g a l l y r e s p o n s i b l e f o r the t u i t i o n o f a I7»yeer 
o l d youngster In our h o s p i t a l who i s p r e s e n t l y 
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a t t e n d i n g the Independence p u b l i c high school. 
T h i s g i r l wes admitted here March 18, 1958, by 
Order o f Admission o f Wright County, lowa* The 
?uestfon o f t u i t i o n may again a r i s e i n the near 
uture. Plans are being made f o r t h i s g i r l to 

be placed In the lowa C h i l d r e n ' s Home, Des Moines, 
lowa, where she w i l t e t t e n d p u b l i c school. 1 1 

This o p i n i o n i s n e c e s s a r i l y l i m i t e d to what, 
i f any, r e s p o n s i b i l i t y the Board o f Control may 
have f<rr payment of t u i t i o n charges incurred by 
attendance a t a p u b l i c school of the I n d i v i d u a l 
involved In the i n s t a n t s i t u a t i o n . 

An exhaustive search of the s t a t u t e s p e r t a i n i n g 
to the Board of Control and the i n s t i t u t i o n s under 
i t s J u r i s d i c t i o n and c o n t r o l f a i l s t o devul|(e any 
p r o v i s i o n which provides f o r payment o f the t u i t i o n , 
by the board, from s t a t e funds or any p r o v i s i o n which 
puts the l e g a l burden f o r such payment on s a i d board. 

Therefore, In view o f the fore g o i n g , i t Is my 
o p i n i o n that the Board o f Control Is under no l e g a l 
o b l i g a t i o n to pay f o r the t u i t i o n charged by the 
school d i s t r i c t f o r education o f the person here* 
t o f o r e r e f e r r e d t o , s a i d person having been ©ommited 
to the Mental Health i n s t i t u t e a t Independence, lowa* 

Very t r u l y yours 

CHPjj * 

CARL H. PESCH 
A s s i s t a n t Attorney General 



SCHOOLS: Reorgan i z a t ion** -
1. A d e c l a r a t o r y judgment o b t a i n e d by consent i s b i n d i n g 

on a school d i s t r i c t . 
2. Such a judgment i s b i n d i n g upon County A u d i t o r s 

who are made p a r t i e s t o the p r o c e e d i n g s . 
3. Taxes e r r o n e o u s l y c o l l e c t e d may be c o n s i d e r e d i n a 

d i v i s i o n o f a s s e t s under code s e c t i o n 275.29. 

-tf5V-ff~2 November 17, 1958 

Mr. Charles H, Scholz 
Mahaska County Attorney 
Oskaloosa, lowa 
Dear S i r : 

Receipt i s acknowledged o f your l e t t e r of 
November 13* 1958, as f o l l o w s : 

" I n connection w i t h the proceedings f o r the 
o r g a n i z a t i o n o f the Pel l a Community School 
D i s t r i c t , which i s lo c a t e d in Marion. Jasper 
and Mahaska Counties, the County Boards of 
Education of those three c o u n t i e s met i n 
j o i n t session t o consider o b j e c t i o n s to the 
p e t i t i o n f o r the o r g a n i z a t i o n o f the Com
munity School D i s t r i c t , which p e t i t i o n included 
In the proposed Community D i s t r i c t 200 acres of 
land s i t u a t e d In and forming part of the Rural 
Independent School D i s t r i c t of Greeley, des
c r i b e d as the Southeast Quarter o f the South
east Quarter o f Section 3» and the Northeast 
Quarter o f Section 10, a l l In Township 75 
North, Range 13* Mahaska County, lowa. Ob* 
j e c t l o n s to the I n c l u s i o n of any part of the 
Greeley School D i s t r i c t lands In the Community 
School D i s t r i c t were f i l e d , and the three County 
Boards, In j o i n t s e s s i o n , o r a l l y agreed that 
the 4p-acre t r a c t In S e c t i o n 3» and the North
east p0 acres o f Section 10 would be l e f t i n 
the p e t i t i o n e d area* but that the remaining 
p o r t i o n of Se c t i o n 10 would be excluded* 
However, In w r i t i n g up the minutes of the meeting, 
the land In Section 10 was described as H t h e 

ST?- //-# 
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Northeast Quarter o f Se c t i o n 1Q», instead of 
•the Northeast Quarter of-.£*>*- Northeast Quarter 
o f S ection 10*. This same typographical e r r o r 
was contained i n the published n o t i c e of the 
e l e c t i o n , and appeared throughout the remainder 
o f the proceedings, which r e s u l t e d i n the approval 
of the p r o p o s i t i o n f o r o r g a n i z a t i o n of the 
Community School D i s t r i c t and i n i t s e s t a b l i s h " 
ment, and i n the c e r t i f i c a t i o n of those pro* 
ceedfngs t o the County A u d i t o r s o f the three 
co u n t i e s i n v o l v e d . The e r r o r r e f e r r e d t o was 
not discovered o r detected u n t i l a f t e r the 
e l e c t i o n had been h e l d and the proceedings 
c e r t i f i e d * 

"The D i r e c t o r s of the Community School D i s t r i c t , 
and the members of the several County Boards 
of Education involved, a l l now agree and f r e e l y 
admit that there was no Intention to Include 
in the Community School D i s t r i c t the a d d i t i o n a l 
120 acres Involved i n the erroneous d e s c r i p t i o n , 
and they are agreeable to excl u d i n g the same 
feom the Community School D i s t r i c t and le a v i n g 
It as part of the Greeley independent School 
D i s t r i c t , provided that there i s a l e g a l method 
o f accomplishing t h i s r e s u l t , other than that 
o f h o l d i n g an e l e c t i o n on another r e o r g a n i z a t i o n 
proposal, which would r e q u i r e a vote by the 
r e s i d e n t s of the Community School D i s t r i c t , 
and which from a p r a c t i c a l standpoint you 
w i l l r e a d i l y recognize Is not f e a s i b l e . 
"As a means o f r e s o l v i n g the d i f f i c u l t y , i t 
has been suggested, that an a c t i o n to o b t a i n a 
d e c l a r a t o r y Judgment r e s u l t i n g in the entry 
o f a decree d e c l a r i n g thattitihe 120-acre area 
was by mutual mistake. Included in the Community 
School D i s t r i c t , and that t h i s area s t i l l l e g a l l y 
remains a part of Rural Independent School 
D i s t r i c t of Greeley could be i n s t i t u t e d by 
the Greeley School D i s t r i c t against the P e l l a 
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Community School D i s t r i c t and the County Boards 
of Education of the three counties involved. 
"Assuming that the Defendants a l l o w the matter 
to go by d e f a u l t , and the evidence presented 
s u s t a i n s the Greeley School D i s t r i c t ' s c l a i m o f 
mutual mistake, or assuming that a l l p a r t i e s 
to the a c t i o n proceed on a consent decree 
b a s i s , do you agree that the e r r o r r e f e r r e d 
t o could be r e c t i f i e d i n t h i s manner, and that 
such a decree would be a s u f f i c i e n t b a s i s 
f o r the County A u d i t o r s of the three counties 
involved t o ect upon in computing and spreading 
t h e i r tax l e v i e s f o r the Community School 
D i s t r i c t ? I t i s recognized t h a t such a decree 
probably could not become an accomplished f a c t 
i n s o f a r as the tax levy f o r 1959 Is concerned, 
but i t occurs to me that an adjustment f o r the 
amount o f taxes involved could be made in the 
settlement o f as s e t s and l i a b i l i t i e s between the 
two school d i s t r i c t s , which settlement has not 
been made p e i d i n g a s o l u t i o n o f the problem 
presented by the foregoing f a c t s . Your e a r l y 
o p i n i o n on the matter w i l l be appreciated." 

In answer to your Inquiry I advise as f o l l o w s * 
1. If a consent decree can be so obtained i t 

w i l l be as f i n d i n g on p a r t i e s and p r i v i e s as i t 
would have been had i t been obtained on co n t e s t . 
See Rankin v. C i t y o f Charlton, 160 lowa 265, 
141 N.W. 424 at page 565. 

2* I f the County A u d i t o r s of the three counties 
are made parties-defendant i n the d e c l a r a t o r y judgment 
a c t i o n , such a judgment w i l l be s u f f i c i e n t b a s i s f o r 
them to change t h e i r record o f the school d i s t r i c t 
boundary so as to conform I t the r e t o , and t h e r e a f t e r 
spread the school tax l e v i e s a c c o r d i n g l y . 

3. Since s e c t i o n 275.29 provides no standard 
f o r d i v i s i o n o f as s e t s othe to than that i t be " e q u i t a b l e " 
.there appears no o b j e c t i o n to t a k i n g i n t o c o n s i d e r a t i o n 
the f a c t o r you d e s c r i b e . 

Very t r u l y yours 

LCArjs 
LEONARD C. ABELS 
A s s i s t a n t Attorney General 



SCHOOLS m T r a n s p o r t a t i o n - - T r a n s p o r t a t i o n under code 
s e c t i o n 285.1 to bus t r a n s f e r p o i n t in d i s t r i c t s 
c o n t a i n i n g more than one town and o p e r a t i n g more 
than one school . (jjUcl* £ / L.&£Z* 

November 14, 1958 

Mr. G. A. Cady 
F r a n k l i n County Attorney 
Hampton, lowa 
Ooar S i r : 

Receipt i s acknowledged of your l e t t e r of 
November 12, 1958, as f o l l o w s : 

11 i would l i k e an o p i n i o n on the f o l l o w i n g 
question i n order that l may prop e r l y advise 
a school board. 
"The s c h o o l l i p consol 1 dated, and some of the 
grade school p u p i l s ere transported to another 
town. The school runs buses from the school-
house t o the other town f o r the t r a n s p o r t a t i o n 
of pup l i s . 
"The school has s t a r t e d the p r a c t i c e of p i c k i n g 
up some of the p u p i l s In the home town and t r a n s 
p o r t i n g them to the schoolhouse and from these 
to the neighboring town. Other c h i l d r e n , 
who have approximately the same distance to 
walk t o school to board the bus f o r t r e n s p o r t -
a t t o n to the other town, have to walk n e a r l y 
a m i l e to the schoolhouse and then r i d e 5 m i l e s 
to the other town• 

"The question i s t h i s i If the school e l e c t s to 
p i c k up p a r t of the p u p i l s in the home town and 
tr a n s p o r t them to the school house end then to 
the other town, are they under an o b l i g a t i o n 
to p i c k up a l l of the c h i l d r e n In the home town 
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who are bound f o r (he neighboring town and 
t r a n s p o r t them to the home town school house 
and from there to the neighboring town*" 
The f e a t u r e that complicates your question i s 

tha t Chapter 285 governing school t r a n s p o r t a t i o n 
was enacted a t a time when the s i t u a t i o n where 
p u p i l s r e s i d i n g In a town would be transported to a 
school i n another tawn in the same d i s t r i c t was 
unforseen. Nevertheless, Chapter 285 contains the 
only s t a t u t o r y law on the subject and subsections 
2 and 4 o f s e c t i o n 285.1 appear t o f i t the f a c t 
s i t u a t i o n d e s c r i b e d in your l e t t e r . 

Subsection 2 provides: 
"2* Any p u p i l may be r e q u i r e d to meet a school 
bus on the approved route a di s t a n c e o f not to 
exceed t h r e e - f o u r t h s o f a m i l e without re 
imbursement." 
Thus, f t appears proper f o r the school to p i c k 

up p u p i l s r e s i d i n g on o r near i t s r e g u l a r l y estab
l i s h e d routes and t r a n s p o r t them to a t r a n s f e r p o i n t 
a t one o f the schoolhouses i n the d i s t r i c t and to 
r e q u i r e those r e s i d i n g not more than thr e e - f o u r t h s 
o f a m i l e from the t r a n s f e r p o i n t and o f f the estab
l i s h e d bus routes to walk to the t r a n s f e r p o i n t . 

Subsection 4 provides; 
"4. In a l l d i s t r i c t s where u n s a t i s f a c t o r y 
roads o r other c o n d i t i o n s make i t a d v i s a b l e , 
the board a t I t s d i s c r e t i o n may r e q u i r e the 
parent o r guardian t o t r a n s p o r t t h e i r c h i l d r e n 
up to two m i l e s t o connect w i t h a v e h i c l e o f 
t r a n s p o r t a t i o n . The parent o r guardian S h a l l be 
reimbursed f o r such t r a n s p o r t a t i o n by the board 
o f r e s i d e n t d i s t r i c t at the r a t e of twentfr-elght 
cents per m i l e per day, one way, per f a m i l y f o r 
the d i s t a n c e from p u p i l ' s residence to the bus 
route." 
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Thus, parents of p u p i l s r e s i d i n g between three-
f o u r t h s of a m i l e and two m i l e s from the transfer 
p o i n t and o f f an e s t a b l i s h e d bus route may be r e 
q u i r e d to f u r n i s h t r a n s p o r t a t i o n t o the t r a n s f e r 
p o i n t at the s t a t u t o r y rate o f reimbursements* 
i t should be noted that subsection k i s phrased In 
terms of a p p l i c a b i l i t y " I n a l l d i s t r i c t s " e l i m i n a t i n g 
c o m p l i c a t i o n s which might otherwise a r i s e by way o f 
c o n f l i c t w i t h the s p e c i f i c paragraphs of subsection l« 

I t Is r e a l i z e d that the f o r e g o i n g w i l l occasional} 
r e s u l t in the r i d i c u l o u s s i t u a t i o n where one o f two 
next-door neighbors can r e c e i v e reimbursement f o r 
t r a n s p o r t i n g h i s c h i l d t o the t r a n s f e r p o i n t w h i l e 
the c h i l d of the o t h e r , r e s i d i n g J u s t i n s i d e the 
three-quarter m i l e l i m i t walks but such s i t u a t i o n s 
appear i n e v i t a b l e wherever f i x e d - d i s t a n c e l i m i t a t i o n s 
e x i s t in the law. 

Very t r u l y yours 

LCAiJs 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 
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1. An i n s p e c t i o n fee i s due and payable by the owner 

or operator of a "Koch K e t t l e " (Jacket kettee) only If 
the steam pressure exceeds 150 pounds per square inch. 

2. The o r d i n a r y and common meaning a s c r i b e d to the 
word b o i l e r notwithstanding, a "Koch K e t t l e " ( j a c k e t k e t t l e ) 
by s t a t u t e , i s not a b o i l e r . 

3. J u r i s d i c t i o n to inspect j a c k e t k e t t l e s i s e x p r e s s l y 
granted in §89.2, Code of lowa, 1958. 

4. Only such r u l e s and r e g u l a t i o n s of the A.S.M.E. 
Code of 1937 as amended that In no wise c o n f l i c t with 
Chapter 89, Code of lowa, 1958, may be adopted by the 
Commissioner of Labor. / j f e j W , S*.£Mt&>^% 

Mr. Don Lowe, Commissioner 
Bureau of Labor 
LOCAL 
Dear S i r s 

Receipt Is acknowledged o f your l e t t e r under 
date of October 10, 1958, a e t out as f o l l o w s ; 

We would l i k e an o p i n i o n c o v e r i n g several 
s e c t i o n s o f Chapter 89 o f the lowa Bode. 
The circumstance that has brought t h i s about 
concerns a Koch K e t t l e owned by Simes Lockers 
a t R o l f e , lowa, . T h i s k e t t l e i s j a c k e t e d w i t h heat 
being a p p l i e d d i r e c t l y t o the base of the k e t t l e . 
Therefore, I t becomes a b o i l e r w i t h i n i t s e l f 
and has a pressure o f 41 pounds, 
I t has been the p r a c t i c e o f t h i s Department 
f o r many years to inspect these k e t t l e s and 
charge a fee as set out i n Section 89.7» 
Subsections 1 and 2. However, Subsection 5 
s e t s out a fee f o r steam s t i l l s , tanks, 
j a c k e t k e t t l e s and a l l other reser£fN(gj|s, 
f i r e d , o r u n f l r e d , having a pressure i n excess 
o f 150 pounds per square i n c h . Inasmuch as 
Subsection 5 s e t s these out, along w i t h other 
reseryHljrs, f i r e d o r u n f i r e d , i t Is assumed 
that a t the time t h i s Act was made a p a r t o f 
the Code that they were speaking of tank 
k e t t l e s and r e s e r v o i r s t h a t were fed from 
a b o i l e r and In some cases heat a p p l i e d d i r e c t l y 

£J?/////& 
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to the steam k e t t l e to r a i s e I t to an extreme 
temperature and pressure, perhaps some research 
c o u l d be made to a s c e r t a i n the Intent o f t h i s 
S e c t i o n a t the time i t was passed. 
I t has been a past p r a c t i c e o f the Bureau o f 
Labor where we inspect a b o i l e r and there are 
other j a c k e t k e t t l e s or s t e r i l i z e r s that we 
charge f o r the b o i l e r o n l y , unless the j a c k e t 
k e t t l e s , r e s e r v o i r s , s t e r i l i z e r s , e t c . c a r r y 
a pressure i n excess of ISO pounds. 
The owner of t h i s k e t t l e a t ftolfe c laims we 
have no j u r i s d i c t i o n w i t h i n h i s p l a n t what* 
soever. I am sure we do have j u r i s d i c t i o n and 
can inspect and condemn, but the question now 
comes up as t o whether we can charge f o r i n s p e c t i o n s 
o f t h i s nature. There are many such k e t t l e s 
w i t h i n the s t a t e i n the small packing p l a n t s 
and l o c k e r p l a n t s which are used f o r rendering 
purposes. 
Inasmuch as our b o i l e r s e c t i o n does not c a r r y 
a d e f i n i t i o n of a b o i l e r I wish to quote the 
one used by the American Society of Mechanical 
Engineers B o i l e r and Pressure Vessel Code 
which reads as f o l l o w s * 
"AApressure vessel i n which steam Is generated 
by the a p p l i c a t i o n o f heat r e s u l t i n g from the 
combustion o f f u e l ( s o l i d , l i q u i d , o r gaseous) 
s h a l l be c l a s s e d as a f i r e d steam b o i l e r . 1 1 

May i a l s o request a r u l i n g on Section 80,4 as t o 
whether o r not by i t s a p p l i c a t i o n we can adopt the 
r u l e s and d e f i n i t i o n s of the American S o c i e t y 
o f Mechanical Engineers B o i l e r Code of 1937 as 
amended. I f Section 89,4 holds that we can 
adopt the lowa B o i l e r r u l e s and r e g u l a t i o n s 
( b o o k l e t enclosed) then would i t supersede 
S e c t i o n 89*7* Subsection 5, thereby making a 
f i r e d j a c k e t k e t t l e a b o i l e r w i t h i n I t s e l f . 
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The s t a t u t e s to which you make s p e c i f i c reference 
are as f o l l o w s : 

S e c t i o n 89.4, Code o f lowa, 1958, provides as 
f o l l o w s J 
" 1. The commissioner o f labor Is hereby au
t h o r i z e d and empowered *p, p r e s c r i b e r u l e s 
w i t h i n the p r o v i s i o n s of t h i s chapter, f o r the 
pnnposo o f c a r r y i n g the same Into e f f e c t In
c l u d i n g r u l e s f o r the methods o f t e s t i n g equip
ment and c o n s t r u c t i o n and i n s t a l l a t i o n o f new 
equipment covered by t h i s chapter# and s a i d 
r u l e s and r e g u l a t i o n s s h a l l , as ne a r l y as pos
s i b l e , conform t o the r u l e s formulated by the 
b o i l e r code committee o f the American S o c i e t y 
o f mechanical engineers and known as the 
American Soc i e t y o f mechanical engineers 
b o i l e r code o f 1937 as amended. 
" 2. The s t a t e b o i l e r inspector s h a l l I n v e s t i 
gate and report t o the commissioner the cause 
of any b o i l e r e x p l o s i o n that may occur In the 
s t a t e , the l o s s o f l i f e , i n j u r i e s sustained, and 
estimated l o s s o f property, i f any, end such 
other data as may be o f b e n e f i t In preventing 
a recurrence o f s i m i l a r e x p l o s i o n s , 

" 3. He s h a l l keep i n the o f f i c e o f the commis
sioner & complete and accurate record o f the 
name of the owner or user o f each steam b o i l 
er o r other equipment subject to t h i s chapter, 
g i v i n g a f u l l d e s c r i p t i o n o f s a i d equipment, 
i n c l u d i n g the type, dimensions, age, c o n d i t i o n , 
the amount o f pressure allowed, and the date 
when l a s t Inspected." 

S e c t i o n 89.7, Code of lowa, 1958, p e r t a i n i n g to 
fees provides; 

"An annual i n s p e c t i o n fee o f each b o i l e r or 
pressure u n i t made by the b o i l e r inspector 
a c c o r d i n g to the terms o f t h i s chapter s h a l l 
be p a i d by the owner or user as f o l l o w s * 
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" 1. B o i l e r s having a working pressure o f f i f 
teen pounds t o seventy pounds per square 
inch, three d o l l a r s f o r one b o i l e r and two d o l 
l a r s f o r each a d d i t i o n a l b o i l e r o f l i k e s i z e 
when set i n b a t t e r i e s . 
" 2. B o i l e r s having a working pressure o f seventy-
one pounds t o and i n c l u d i n g one hundred 
f i f t y pounds per square Inch, four d o l l a r s 
f o r one b o i l e r and three d o l l a r s f o r each a d d i 
t i o n a l b o i l e r o f l i k e s i z e when set i n b a t t e r i e s . 
" 3. B o i l e r s having a working pressure on" one 
hundred f i f t y - o n e pounds t o four hundred f i f t y 
pounds per square inch, I n c l u s i v e , f i v e d o l l a r s 
f o r one b o i l e r and four d o l l a r s f o r each a d d i 
t i o n a l b o i l e r o f l i k e s i z e when set In b a t t e r i e s . 
" 4, B o i l e r s having a working pressure o f four 
hundred f i f t y - o n e pounds and excess per 
square Inch, seven d o l l a r s f o r one b o i l e r and 
f i v e d o l l a r s f o r each a d d i t i o n a l b o i l e r of l i k e 
s i z e when set In b a t t e r i e s . 
'» 5. Steam s t i l l s , tanks, j a c k e t k e t t l e s and a l l 
other r e s e r v o i r s , f i r e d o r u n f l r e d , having pres
sures In excess of one hundred f i f t y pounds 
per square inch, four d o l l a r s . 
11 6. I f at any time the owner, user o r agent o f 
the owner of a steam b o i l e r o r equipment 
w i t h i n the s t a t e s h a l l d e s i r e a s p e c i a l Inspec
t i o n o f any b o i l e r o r equipment, i t s h a l l be 
made by the b o i l e r i n s p e c t i o n department a f t e r 
due request t h e r e f o r , and the Inspector making 
the i n s p e c t i o n s h a l l c o l l e c t a fee o f ten d o l l a r s 
f o r each b o i l e r , together w i t h h i s expenses i n 
connection therewith," 

S e c t i o n 89.2, Code o f lowa, 1958, a d d i t i o n a l l y 
r ovides f o r Inspections as follows} such s e c t i o n 
e i n g germane t o the problem a t hand: 

"1 . I t s h a l l be the duty o f the s t a t e b o i l e r 
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Inspector, to Inspect or cause to be inspected 
i n t e r n a l l y and e x t e r n a l l y , a t l e a s t once every 
tweeve months, i n order t o determine whether 
a l l such equipment i s i n a safe and s a t i s f a c t o r y 
c o n d i t i o n , and p r o p e r l y constructed and main
t a i n e d f o r the purpose f o r which the same i s 
used, a l l steam b o i l e r s , tanks, j a c k e t k e t t l e s , 
generators and other appurtenances used i n 
t h i s s t a t e f o r generating or t r a n s m i t t i n g steam 
f o r power, or f o r u s i n g steam under pressure 
f o r h e ating o r steaming purposes, i n order t o 
determine whether s a i d equipment i s In a safe 
and s a t i s f a c t o r y c o n d i t i o n , and p r o p e r l y con
s t r u c t e d and maintained f o r the purpose f o r 
Which the same i s used. 

" 2, The labor commissioner and the b o i l e r 
i n s p e c t o r s s h a l l have the r i g h t and power to 
enter any b u i l d i n g or s t r u c t u r e , p u b l i c or p r i 
v a t e , f o r the purpose of Inspecting any equip
ment covered by t h i s chapter or g a t h e r i n g i n 
formation w i t h reference t h e r e t o . 
"3. Upon making an i n s p e c t i o n o f any equip
ment covered by t h i s chapter, the inspector 
s h a l l g i v e to the owner or user thereof a cer
t i f i c a t e o f i n s p e c t i o n , upon forms p r e s c r i b e d 
by the labor commissioner, which c e r t i f i c a t e 
s h a l l be posted i n a p l a c e near the l o c a t i o n o f 
s a i d equipment. 
15 4. The owner or user o f any equipment cov
ered i n t h i s chapter, or persons in charge of 
same, s h a l l not a l l o w or permit a g r e a t e r pres
sure i n any u n i t than i s Stated in the c e r t i f I c a t e 
o f Inspection issued by the Inspector." 
My understanding o f a "Koch K e t t l e " , based on 

manufacturing and o p e r a t i o n a l data made a v a i l a b l e to 
t h i s w r i t e r by the manufacturer of the "Koch K e t t l e " 
Is t hat the same Is a j a c k e t e d k e t t l e used i n open 
k e t t l e rendering processes. Being a j a c k e t k e t t l e , 
sub-paragraph 5 o f S e c t i o n 89,7, supra, i s a p p l i c a b l e * 

Therefore, the i n s p e c t i o n f e e o f four d o l l a r s , 
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rovided i n sub-paragraph 5 o f Se c t i o n 89.7, supra, may 
e charged only i f the steam pressure in the "Koch 

K e t t l e " exceeds 150 pounds per square inch. 
The answer as to whether a "Koch K e t t l e " , h e r e i n 

a f t e r r e f e r r e d t o as a j a c k e t k e t t l e , c o n s t i t u t e s a b o i l e r , 
so that i n s p e c t i o n fees may be charged under sub
paragraphs i through and i n c l u d i n g 4 o f Sec t i o n 89.7, 
supra, may be found, not on the b a s i s o f the o r d i n a r y 
and common meaning a s c r i b e d t o the word b o i l e r , but upon 
a c o n s t r u c t i o n of Section 89,7, supra, as f o l l o w s : 

1. A j a c k e t k e t t l e i s d i s t i n c t l y enumerated 
i n sub-paragraph 5 o f Section 89.7, supra. A l i k e 
d i s t i n c t enumeration appears a l s o i n Se c t i o n 89*2, supra, 

2. A fee c o n f l i c t becomes apparent when sub
paragraphs 3 and 4 o f Section 89.7, supra, a p p l i c a b l e 
to b o l t e r s , are compared wi t h sub-paragraph 5 of the 
same s e c t i o n a p p l i c a b l e to j a c k e t k e t t l e s . T h i s 
c o n f l i c t Is e x e m p l i f i e d by the f o l l o w i n g example: 

*) A Jacket k e t t l e having a pressure exceeding 
50 pounds per square Inch r e q u i r e s that an In

specti o n fee o f four d o l l a r s be paid by the owner 
or user thereof. A b o i l e r having a pressure o f 
151 pounds to 450 pounds per square inch i n c l u 
s i v e r e q u i r e s that an i n s p e c t i o n f e e o f f i v e 
d o l l a r s be p a i d by the owner o r user t h e r e o f . 

Therefore I f a j a c k e t k e t t l e a t t a i n s a steam 
pressure of 151 pounds per square inch, i t 
would be untenable t o say that the fee due f o r 
i n s p e c t i o n would be f i v e d o l l a r s . 
Therefore, the or d i n a r y and common meaning a s c r i b e d 

t o the word b o i l e r notwithstanding, a j a c k e t k e t t l e , 
by s t a t u t e , Is not a b o i l e r . 

Your question p e r t a i n i n g to j u r i s d i c t i o n i s ans
wered In the a f f i r r o a t i v e , such j u r i s d i c t i o n being 
e x p r e s s l y granted i n Sec t i o n 89.2, supra, j a c k e t k e t t l e 
appearing t h e r e i n . 

Your q u e s t i o n as t o whether, under S e c t i o n 89,4, 
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Code o f lowa, 1958, the Commissioner o f Labor may 
adopt the r u l e s and d e f i n i t i o n s o f the American 
S o c i e t y of Mechanical Engineers B o i l e r Code o f 1937 
as amended, i s answered as f o l l o w s : 

S e c t i o n 89*4 ( 1 ) , supra, provides that "the 
r u l e s and r e g u l a t i o n s s h a l l , as near!y as p o s s i b l e , 
conform to the r u l e s formulated by the B o i l e r code 
committee o f the American S o c i e t y o f mechanical 
engineers and known as the American S o c i e t y o f 
mechanical engineers b o i l e r dpde o f 1937 as amended", 
(Underscoring added). ' 

Use o f the words "as n e a r l y as p o s s i b l e " roquiro 
that s a i d r u l e s and r e g u l a t i o n s heretofore r e f e r r e d 
t o may be adopted only as the same do,;jnot c o n f i c i t 
w i t h the p r o v i s i o n s o f Chapter 89, supra. 

Therefore onl y such r u l e s and r e g u l a t i o n s o f the 
American s o c i e t y o f mechanical engineers b o i l e r code 
of 1937 as amended that In no wise c o n f l i c t w i t h the 
s t a t u t o r y p r o v i s i o n s o f Chapter 89* supra, may be 
adopted by the Commissioner o f Labor, end then 
o n l y in the manner p r e s c r i b e d by the Code o f lowa 
p e r t a i n i n g t o the adoption o f departmental r u l e s 
and r e g u l a t i o n s . 

Very t r u l y yours 

CHPJJS 

CARL H. PESCH 
A s s i s t a n t Attorney General 
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W i e ^ B W V ^ i The Board of ̂ upervism has no authority td 
compromise interest and penalties en taxes which have become a lien en real estate. 

Mr. Jamas L. MtonaJd 
Attorney at Law 
McDonald Building 
Cherokee, lowa 

Dear iv*. McDonald: 

This is to acknowledge receipt ef your letter el October 30,1V5S. 

As I umtmlmd ym question, you wish the opinion of this departs»t& on whether 

the County Beard of ̂ epsfvisors has authority to compromise interest and penalties 

on delinquent persenal taxes which are a lien on real estate. 

According to the facts submitted, several taxpayers in the year 1951 went 

tatha County Treasurer's office to pay their taxes • The Treasurer collected ail 

taxes, except the personal taxes, leaving the taxpayers under the impression that they 

had paid all taxes for that year, when the new Treasurer took over, he discovered 

these delinquent personal taxes and billed the taxpayers for these taxes together 

with interest and penalties on the unpaid amounts. The taxpayers take the position 

that they are not at fault since they relied upon the Treasurer's ward that they had 

paid all of their taxes. They agree that they ewe the taxes, but object strenuously 

td the interest and penalties because they reel that they were not at fault. The only 

evidence aval fable to the effect that the taxpayers acted In good faith is that all 

taxes prior to and after 1951 have been paid. 

The following sections of the Cede of tawa (1958) are pertinent to your 

inquiry; 

# SP- //-// 
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"445.35 Payinent~-lnstailment9. He demand of 
taxes snail be necessary, but It shall be the duty ef every 
person subject to taxation to attend at the office of the 
treasurer, at some thus between the first Monday In January 
and the first day ef March following, and pay his taxes in 
full, or one-half thereof before the first day of March suc
ceeding the levy, and the remaining naff before the first day 
of ieptetaber following." 

'445.40 Penalty «n personal taxes. On ail 
personal taxes not paid on or before the first Monday in 
December a penalty of five percent shall be added and 
collected in addition to the three-fourths of one percent 
per month penalty herein provided; and the tax with all 
penalties shall bt collected at the same time and in the 
same manner,* 

"445.2$ l i e n of personal taxea. All poll taxes 
and taxes due from any person upon personal property shall, 
for a period of one year following December 31 of the year 
of levy, be a Hen upon any and ait real estate owned by 
such person or to which he may acquire title and situated 
in the county m which the tax Is levied. * * V 

"445.19 Compromising tax on personal ptop&fty. 
v*hen personal property taxes are not a lien upon any real 
estate and are delinquent for one or more years, the board 
may, when it is evident that such tax Is not collectible In 
the usual manner, compromise such tax as provided In 
sections 443.16 to443.18, Inclusive.0 

An examination of these provisions reveals that under section 445.3^, it 

Is Incumbent upon the taxpayer to pay his taxes in h i l l , no demand Is required to be 

made by the Treasurer. The fact that tha Treasurer herein failed te demand payment 

of the personal taxes did not relieve the taxpayers of the duty te pay the taxes. 
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The penalties mi interest lawfully attached when payment was not timely 

wads as provided la Section 445.36. 

The specific question, of course, concerns itself «tth the authority 

of the Board of Supervisors to compromise the penalties and interest. 

Section 443.40, supra, provides iftat the penalties, including interest 

shall he collected in the same mannsr as the ISM upon which they were 

imposed. Tim personal taxes, pursuant to Section 443.29, are made a 

H&n upon real estate on December 31 of the year of levy, and sine® the 

penalties and interest are to be treated in like manner with the tax so far 

as Shelf collection Is concerned, they, too, become a Iten on realty. 

Section 445.19 aravfdas that the County $eard of Supervisors may 

e&ftpreralsa personal taxes only whesi the Mloaine, ihrea conditions are met* 

1. The personal taxes are not a lion upon ;ea! property. 

2. ?na personal taxes are delinquent for mm than one yes?. 

3. The personal taxes ars not collectible In the usual manner. 

In the euastlon submitted the penalties and interest because a lien against 

the real ssiatt® of the taxpayer en December 31 of the year of levy. There

fore, under the facts as submitted, you are advised that the Hoard ol Supervisors 

Is without authority to compromise the penalties and Interest. 

Very truly yours, 

diehard J. Brinkmaa 
Special Assistant Attorney General 

nJBtWWRsfs 



No s t a t u t o r y a u t h o r i t y , express<or im p l i e d , a u t h o r i z i n g the use 
of county money to pay the dues of county engineers and a s s i s t a n t 
county engineers to a p r o f e s s i o n a l o r g a n i z a t i o n of the character 
of the lowa Engineering S o c i e t y . ^ft^u^iiS^ejJuJLaf^ <4U**V 

November 20, 1953 

Mr. A. R. Shepherd 
A s s i s t a n t Polk County Attorney 
Room **06 Court House 
Oes Moines, lowa 
Dear S i r : 

This w i l l acknowledge yours of the 28th u l t . In which 
you submitted the f o l l o w i n g ? 

"Our County engineering f o r c e are i n t e r e s t e d 
i n j o i n i n g the lowa Engineering S o c i e t y and 
f e e l that p a r t i c i p a t i o n In the s o c i e t y by them 
and other county engineers throughout the 
s t a t e would help Polk County and the various 
other counties by Improving the q u a l i t y of 
the work of these p u b l i c engineers. 
"The lowa Engineering S o c i e t y describes I t s 
alms and the scope of I t s a c t i v i t i e s as f o l 
lows: 
"'The lowa Engineering S o c i e t y endeavors to 
promote acquaintanceship; a sense of pro f e s 
s i o n a l brotherhood among engineers in iowa; 
to work f o r a b e t t e r understanding and appre
c i a t i o n of engineers and engineering by the 
general p u b l i c } to f o s t e r and f u r n i s h a 
medium through which the engineering p r o f e s 
s i o n may express i t s e l f on p u b l i c a f f a i r s ; to 
promote the general w e l f a r e of engineers; to 
work f o r the advancement and dissemination of 
t e c h n i c a l knowledge and the improvement of 
the standards of engineering p r a c t i c e s in 
lowa.' 

"We t h e r e f o r e ask your o p i n i o n on the f o l l o w 
ing questions 
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"Ms i t p e r m i s s i b l e f o r the county to pay the 
dues of i t s county engineers and a s s i s t a n t 
county engineers to p r o f e s s i o n a l engineering 
o r g a n i z a t i o n s such as the lowa Engineering 
S o c i e t y ? 1 " 
In r e p l y thereto I would advise you I f i n d no s t a t u 

t o r y a u t h o r i t y , express or im p l i e d , a u t h o r i z i n g the use of 
county money f o r the foregoing d e s c r i b e d purpose. I am of the 
op i n i o n that i t i s not p e r m i s s i b l e f o r the County to pay the 
dues of I t s county engineers and a s s i s t a n t county engineers to 
a p r o f e s s i o n a l o r g a n i z a t i o n of the character of the lowa Engineer
ing S o c i e t y . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

O S j M K B 



E 7 . £ 3 T JON S '• -3£&-fai£ -*-»t«*w«s, e-*^ ^<xj_£^-— 
In a recount the f o l l o w i n g with respect to b a l l o t s Is p e r t i n e n t : 1) B a l l o t 

marked by b a l l p o i n t pen or I n d e l i b l e p e n c i l Is l e g a l ; 2) b a l l o t p erforated 
by person marking the b a l l o t , whether a c c i d e n t a l or not, Is probably an 
I d e n t i f i c a t i o n mark and should be r e j e c t e d ; 3) cartwheel In c i r c l e Is not 
a u thorized and shoud not be counted; k) check mark not authorized and 
should not be counted; 5) b a l l o t bearing "X" In party c i r c l e and several 
"X's" In same column Is v a l i d and should be counted f o r a l l of the persons 
on b a l l o t whether marked by an "X" before t h e i r name or not. 

, p y- November 12, 1958 N , , 

Mr. T. C. Poston 
Wayne County Attorney 
Corydon, lowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 7th I n s t . 
In which you submitted the f o l l o w i n g : 

"Would you please send me your o p i n i o n on the 
question of whether or not a b a l l p o i n t pen i s 
proper marking on a b a l l o t ? I b e l i e v e It Is 
not, but I do not have an annotation on the sub
j e c t . 
" A l s o , please Inform me whether a b a l l o t which 
was a c c i d e n t a l l y p e r f o r a t e d by the person mark
ing the b a l l o t i s a good b a l l o t or not, whether 
or not i n d e l i b l e p e n c i l i s a s a t i s f a c t o r y mark 
on a b a l l o t , whether or not a cartwheel In the 
c i r c l e Is s a t i s f a c t o r y , whether or not a check 
mark Is s a t i s f a c t o r y , whether or not an 'X' In 
t h e , c i r c l e and several 'X's 1 In the same column 
down below the party c i r c l e s p o i l s the b a l l o t 
Insofar as the persons i n d i v i d u a l l y voted are 
concerned, and any other d e t a i l e d information 
that y o u r o f f I c e may have on hand f o r such a r e 
count as we may have here In t h i s county." 

In r e p l y t o the f o r e g o i n g I would advise you as f o l l o w s . 
1. A b a l l o t marked by a b a l l p o i n t pen or an i n d e l i b l e 

p e n c i l Is a s a t i s f a c t o r y and l e g a l o p e r a t i o n . 
2. A b a l l o t p e r f o r a t e d by a person marking the b a l l o t , 

whether a c c i d e n t a l or not, i s probably an i d e n t i f i c a t i o n mark and 
should be r e j e c t e d . 
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3. A cartwheel in the c i r c l e Is not authorized and 
should not be counted. 

4. A check mark Is not au t h o r i z e d and the vote should 
not be counted. 

5. A b a l l o t bearing an "X" i n the party c i r c l e and 
sever a l "X's" i n the same column Is a v a l i d b a l l o t and should 
be counted f o r al1 of the persons on the b a l l o t whether marked 
by an "X" before t h e i r name or not. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 



§223.16, Code 1951*, as amended by 56th G. A., Insofar as the/\lfen t h e r e i n 
provided f o r is concerned, i s not r e t r o a c t i v e . ^ n a ^ # A^^^c^ 

November 10, 1958 

Mr. Charles D. Garretson 
Henry County Attorney 
Mount Ple a s a n t , lowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 30th u l t . 
in which you submitted the f o l l o w i n g ! 

"I would l i k e an o p i n i o n of the Attorney General on 
the f o l l o w i n g ; 
" I s a charge f o r care at the Glenwood State School 
from June 28, 1943 to June 30, 19^5 In the amount 
of $221.22 entered on the I n s t i t u t i o n a l Records In 
the A u d i t o r ' s O f f i c e of Henry County, lowa, a l i e n 
on r e a l e s t a t e owned by the person l e g a l l y bound 
f o r the support of the p a t i e n t , in view of Sec
t i o n 223.16 of the 1958 Code of lowa? 
" I f you w i l l note, the Se c t i o n 223.16 was amended 
by the 56th General Assembly, and as It now stands, 
exempts from l i e n property owned by the p a t i e n t or 
the person charged w i t h h i s care. The question I s , 
of course, does that p o r t i o n of Section 223.16 which 
exempts the property from l i e n apply to charges made 
p r i o r t o the e f f e c t i v e date of the Act? In other 
words, If the charge f o r the care at the Glenwood 
State School was a l i e n before the enactment of 
223.16 as i t now stands, was that l i e n erased or 
made v o i d by the enactment of 223.16?" 
In r e p l y t h e r e t o I would advise you that t h i s problem was 

the subject of o p i n i o n issued August 26, 1955 to T. C. Poston, 
Wayne County Attorney, In which i t was held that the l i e n e x i s t i n g 
p r i o r to J u l y 1955 • was not exti n g u i s h e d by the amendment. 

/—*r> > / i * / 
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Copy of t h i s o p i n i o n Is enclosed. 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 
Enc. 



SCHOOLS: Reorganization: Code chapter 275 does not 
a u t h o r i z e a r e o r g a n i z a t i o n p e t i t i o n to be f i l e d con
d i t i o n a l l y , the f i l i n g to be p e r f e c t e d at a l a t e r 
date by the happening of some c o n d i t i o n subsequent. 

0 Q #S9-//•-/& 

November 3, 1958 

Mr, A. E l t o n Jensen 
Taylor County Attorney 
Bedford, lowa 
Oear S i r : 

Receipt i s acknowledged o f your l e t t e r of 
October 30, 1958. 

In s h o r t , the s i t u a t i o n presented by your l e t t e r 
appears t o be that a c e r t a i n p e t i t i o n f o r c r e a t i o n o f 
a j o i n t school d i s t r i c t under chapter 275 o f the Code 
was dismissed by the j o i n t county boards and such 
d i s m i s s a l das a f f i r m e d on appeal by both the State 
Department of P u b l i c I n s t r u c t i o n and the D i s t r i c t 
Court. In the meantime proponents o f another pro-
posedj^school d i s t r i c t i n v o l v i n g some of the same 
t e r r i t o r y wish to f i l e a p e t i t i o n under chapter 275 
before time f o r appeal to the Supreme Court has e x p i r e d 
such f i l i n g to become e f f e c t I v e upon the happen Ing 
o f one o f two p o s s i b l e c o n d i t i o n s subsequent, i . e . 
the e x p i r a t i o n o f appeal time without appeal taken o r 
the affirmance o f the D i s t r i c t Court*s r u l i n g 
upon appeal taken. Apparently the motive f o r such 
c o n d i t i o n a l f i l i n g i s to win the "race f o r the record" 
i n the event the proponents i n the f i r s t matter decide 
to s t a r t over w i t h a new p e t i t i o n . 

In S t a t e ex reI Herberts v. Klemme Community 
School D i s t r i c t . 72 N. W. 2d 512. 247 lowa Sb. i t was 
h e l d that once j u r i d d l e t Ion i s acquired over c e r t a i n 
t e r r i t o r y i n a r e o r g a n i z a t i o n proceedings i t cannot 
be ousted unless the attempted o r g a n i z a t i o n was 
abandoned o r not completed w i t h i n the time r e q u i r e d 

. by law; t h a t "subsequent-acting school a u t h o r i t i e s 
can a c q u i r e no J u r i s d i c t i o n o f an area Included i n 
a p r i o r - p e n d i n g r e o r g a n i z a t i o n " . 

What the proponents o f the second r e o r g a n i z a t i o n 
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appear t o contemplate Is a f i l i n g before a f i l i n g , 
i n other words, a s o r t o f f i l i n g made a t one time 
but l a t e r p e r f e c t e d by o p e r a t i o n o f law on happening 
of c o n d i t i o n subsequent. 

However, the county superintendent i s req u i r e d 
by Code s e c t i o n 275.14 to f i x a f i n a l date f o r hear* 
Ing o f o b j e c t i o n s w i t h i n ten days a f t e r the p e t i t i o n 
i s f i l e d . The s t a t u t e i s d e f i n i t e t h a t such hearing 
date must be f i x e d not l e f t d a n gling t o be l a t e r 
determined by the happening o f such c o n d i t i o n subse
quent. I f the p r i o r proceedings remains pending a t 
the date so f i x e d , the county board has no choice 
but to d i s m i s s the subsequent proceedings f o r l a c k of 
j u r i s d i c t i o n . 

I am, t h e r e f o r e , o f the o p i n i o n that the proposed 
procedure, although ingenious, i s not p o s s i b l e under 
chapter 275. 

Very t r u l y yours 
I 

LCA:js 

LEONARD C. ABELS 
A s s i Stant Attorney General 



Drainage fund^-JTn drainage d i s t r i c t where a l l work has been 
completed, may be disposed of under the p r o v i s i o n s of §455.68, 
1953 Code. (si>^*« £ &*^Lu*. tj//c/i.Tj 

November 10, 1958 

Mr. Dale D. L e v i s 
Audubon County Attorney 
Audubon, lowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 23rd u t t . 
In which you submitted the f o l l o w i n g ) 

"I r e s p e c t f u l l y request an o p i n i o n on the f o l l o w 
ing matter: 
"Many years ago Audubon County e s t a b l i s h e d a 
drainage d i s t r i c t i n the south p a r t of the county 
on the drainage d i t c h running g e n e r a l l y through 
E x t r a and Brayton and developed s a i d d i s t r i c t 
by dredges, b r i d g e s , e t c . A l l of the work In 
s a i d d i s t r i c t was completed several years ago 
and there i s now In the drainage fund as the r e 
s u l t of s a i d drainage d i s t r i c t l e v i e s the sum 
of $16,118.56. 

"The fund has been dormant f o r several years, 
no money coming Into s a i d fund and none going 
out. 
"Our County Engineer, Treasurer and A u d i t o r have 
requested me to w r i t e f o r an o p i n i o n as t o the 
f o l l o w i n g : 
"1. Can the Board of Supervisors t r a n s f e r the 
s a i d fund to the road fund? 
"2. As the r e s u l t of the f l o o d In J u l y of t h i s 
year several bridges along the s a i d drainage 
d i s t r i c t were s e r i o u s l y damaged or washed out 
completely. Can the s e l d fund be used to r e p l a c e 
and r e p a i r s a i d bridges along s a i d drainage d i s 
t r i c t ? 
"3. If your answer to Question #2 Is yes, Is 
I t necessary that there be a separate accounting 
f o r the s a i d fund or may i t be t r a n s f e r r e d into 
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the s a i d road and bridge fund? (The damage 
along the drainage d i s t r i c t Is f a r In excess 
of the §16,000.00.)" 
In r e p l y t h e r e t o I would advise you that t h i s fund can* 

not be t r a n s f e r r e d . However, I t may be disposed of under the 
p r o v i s i o n s of S e c t i o n 455.68, which provides the f o l l o w i n g : 

h a l f or more of a l l assessments f o r a drainage 
or levee d i s t r i c t have been paid and i t Is 
a s c e r t a i n e d that there w i l l be a s u r p l u s i n 
the d i s t r i c t fund a f t e r a l l assessments have 
been p a i d , the board may refund to the owner 
of each t r a c t of land, not more than f i f t y per
cent of h i s p r o p o r t i o n a t e part of such sur
p l u s . When a l l c o n s t r u c t i o n work has been 
completed and a l l cost p a i d , and a l l assess
ments have been pai d in f u l l , the board may 
refund, to the owner of each t r a c t of land, 
h i s p r o p o r t i o n a t e p a r t of any surplus funds 
except such p o r t i o n of the surplus as the 
board considers should be r e t a i n e d f o r a s i n k 
ing fund to pay f u t u r e maintenance and r e 
p a i r c o s t s . " 

ii S urplus funds When one-

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 
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ttmMmizrr*$&&m TMU The Board of Supervisors may net 
compromise delinquent real estate taxes without the property having 
been offered far sale for taxes for two consecutive years and not 
sold or seid for only a portion of the delinquent taxes. / / \ 

November 12, 1953 

fctr. Lynn IV. Morrow 
Allamakee County Attorney 
Waukon, lowa 

Dear Mr. Narrows 

This is to acknowledge receipt of your letter of October 25, 195o, 

in whicl) you present the following problem* 

"Facts 

"There is a very small and run down house on a small hillside 
lo: located in toe town of Lansing, lowa on which the taxes have 
been suspended tor many years as the owner was a recipient of old 
age assistant payments. The owner is no longer living In the house 
and has signed blank deeds to the State Department of Social Welfare. 
The accrued and suspended taxes against the property now totals four 
hundred and twelve dollars ($412). After months of effort to sell 
this property, the highest bid passible to obtain was three hundred and 
seventy-five dollars ($375.00). The State Department of Social 
Welfare has slated that they would release their lien, however, clear 
title cannot be conveyed until the taxes are shown paid In full* Section 
445.16 of the 1958 Code of lowa provides that a board of supervisors 
may compromise taxes due on property which has been offered by the 
County Treasurer for sale for delinquent taxes for two consecutive years 
and not sold, (f these taxes could be compromised at this time, the 
property could be put again on the tax rolls by being sold to an 
Individual owner. 

"Question 

"Does the Board of Supervisors have any authority to compromise 
the taxes in a case such as this?" 

You are advised that the Board of Supervisors has no authority to 

compromise taxes on this property until the property has been offered by the 

County Treasurer on tax sale for two years and not sold, or sold for only a 
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portion of the delinquent taxes. 

Since the tax&s were suspended on the property in question by reason 

of the fact that the owner was receiving old age assistance payments, the 

Board of Supervisors mu\d have authority wider the provisions of Section 

427.10, Coda of lowa (1958), to cancel and remit any part or alt of she 

suspended taxos when the Board of Supervisors deems such action to be in 

tha best interests of the public and the aged parson. 

Vary truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 

fUBjfs 



AGRICULTURE:^ Word " p r o p r i e t a r y " as set out in 
Section 189.12 of the 1958 Code of lowa means 
one which Is secret and which formula i s owned 
by a l e g i t i m a t e possessor of such s e c r e t . ( $Q*/U&A ife 

November 25, 1958 

Honorable Clyde Spry 
Secretary o f A g r i c u l t u r e 
LOCAL 
Dear S i r * 

In response to your Inquiry as t o the meaning 
of " p r o p r i e t a r y " as I t appears In the phrase " p r o p r i 
e t a r y trade formula" In s e c t i o n 189*12 of the 195© 
Code of lowa, we advise as f o l l o w s : 

Where the l e g i s l a t u r e e l e c t s not to d e f i n e 
the phrase o r any o f i t s word components, tenants 
as w e l l as s t a t u t e s (4.1(2) 1958 Code of lowa) 
o f s t a t u t o r y c o n s t r u c t i o n r e q u i r e that words and 
phrases be construed i n accordance w i t h the context 
and the approved usage of the language or be given 
such t e c h n i c a l meaning as s h a l l have been e s t a b l i s h e d 
i n law. 

in accordance therewith your a t t e n t i o n Is d i r 
ected to the case o f the S t a t e ex re1 M l s s l l d i n e 
y. Jewett Mkt. Co.. 209 lowa a t 5b7. Therein the 
lowa Court adopts the d i c t i o n a r y d e f i n i t i o n accepted 
by the United S t a t e s Supreme Court: 

w In Ferguson v. A r t h u r , 117 U.S. 482 
(29 L* Ed. 979), the c o u r t safdt 

*• ' P r o p r i e t a r y * Is d e f i n e d thusi In 
the Imperial D i c t i o n a r y , 'belonging to ownership, 
as, p r o p r i e t a r y r i g h t s ; ' • p r o p r i e t o r ' being 
d e f i n e d , ' one who has the l e g a l r i g h t o r 
e x c l u s i v e t i t l e t o anything, whether In poss
ess Ion o r not, - an o w n e r i T In Worcester, 
' r e l a t i n g t o a c e r t a i n owner or p r o p r i e t o r . " * 

and continued i n i t s own language: 
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"The record shows t h a t a s p i r i n was o r i g i n -
a l l y a p r o p r i e t a r y medicine. I t was discovered 
In Germany, I t s formula was s e c r e t , and the pro* 
duct was o r i g i n a l l y made on 1 y bv trie possessor 
of t h i s s e c ret formula. However, the formula 
has been discovered, and a s p i r i n i s now made by 
d i f f e r e n t pharmaceutical and chemical manufacturers, 
and i t has e n t i r e t y ceased to be a p r o p r i e t a r y ~ 
medicineT Therefore i t does not come w i t h i n 
the exception noted In the s t a t u t e r e f e r r i n g 
t o p r o p r i e t a r y medicines. (Emphasis supplied) 
Therefore, you are advised t h a t i t i s the o p i n i o n 

of t h i s o f f i c e that a trade formula which i s p r o p r i e t a r y 
i n nature Is one the formula f o r which i s s e c r e t o r 
patented o r both and, which formula i s owned by the 
l e g i t i m a t e possessor o f same. 

Very t r u l y yours 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHFiJs 



BOARD- OF-60NTROL - Leave of absence f o r person 
committed to Woodward State H o s p i t a l * - — 

1. To be determined as provided In §222.36, 
1958 Code of lowa. ( r ^ + ^ 

November 25, 1958 

Board o f Control 
o f State I n s t i t u t i o n s 
LOCAL 
Attention? Esther Wright, Secretary 
Oear Mrs. WrJghtt 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r 
i n behalf o f the Board o f , C o n t r o l under date of 
November 13, 1958, set out as f o l l o w s ; 

"We are e n c l o s i n g herewith copy o f l e t t e r 
r e c e i v e d from Or. Grace M. Sawyer, Superintendent, 
o f the Woodward State H o s p i t a l and School, 
which Is s e l f explanatory. 
"You w i l l note she s t a t e s that several Depart
ments o f S o c i a l Welfare have corresponded w i t h 
her a d v i s i n g that the l o c a l County Attorney 
has been c a l l e d upon to decide the number o f 
days va c a t i o n a committed and admitted p a t i e n t 
may have, 

" I t has always been the o p i n i o n of the Board 
i n the past that the court l o s e s j u r i s d i c t i o n 
over the p a t i e n t upon commitment to the I n s t i 
t u t i o n , and has no r i g h t t o d i c t a t e to the 
h o s p i t a l the number or days the p a t i e n t may 
be out of the I n s t i t u t i o n , provided i f , i n 
the judgment of the Superintendent* s a i d 
p a t i e n t Is a b l e to be released f o r a few days 
v a c a t i o n . 
"We would a p p r e c i a t e hearing from you on t h i s 
s u b j e c t . " 
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Inasmuch as the l e t t e r o f Inquiry d i r e c t e d to 
the Board o f Control and to which you make reference 
o r i g i n a t e d from the Superintendent o f the Woodward 
St a t e H o s p i t a l and School, Woodward, lowa, t h i s 
o p i n i o n Is n e c e s s a r i l y l i m i t e d In I t s a p p l i c a t i o n 
t h e r e t o . 

Your question i s ex p r e s s l y answered i n Se c t i o n 
222.36* 1958 Code of lowa, which provides as fo l l o w s * 

"No leave o f absence o r p a r o l e from any such 
i n s t i t u t i o n ( s t a t e o r p r i v a t e ) s h a l l be granted 
to any inmate except upon the recommendation 
of the superintendent and approval o f the 
board o f c o n t r o l , who s h a l l take appropriate 
measures to secure f o r the feeble-minded 
person proper s u p e r v i s i o n , c o n t r o l , and care 
d u r i n g such leave o f absence or p a r o l e . Said 
p a r o l e s h a l l be f o r a p e r i o d not to exceed 
one year under such c o n d i t i o n s as are pre
s c r i b e d by the board of c o n t r o l , " 

Very t r u l y yours 

CARL H. PESCM 
A s s i s t a n t Attorney General 

CHP: j s 



CRIMINAL S«WAfc^S*€^AW5f~eriAW^ 
A person commited to a s t a t e mental i n s t i t u t i o n as 

a c r i m i n a l psychopath must be detained t h e r e i n u n t i l 
r eleased In accordance w i t h §225A,12, Code of lowa, 1958, 

Dear S i r * 
T h i s w i l l acknowledge r e c e i p t o f your l e t t e r 

under date o f November •§.» 1958, set out as f o l l o w s : 
"A p a t i e n t named, George A l f r e d l e e h r , was 
admitted to the Mental Health I n s t i t u t e a t 
Independence, September 23, 1957, under the 
p r o v i s i o n s o f the Criminal Sexual Psychopathic 
Law, Chapter 225A. 
" I t seems that the court acted i n accordance w i t h 
paragraph 225A,11. He has been under treatment 
and apparently shown no improvement. The 
Medical S t a f f has Indicated t h a t i t appears the 
r e l e a s e o f Mr. Loohr Is Incompatible w i t h the 
w e l f a r e o f s o c i e t y . 
"Mr, Loehr now r a i s e s the question, through h i s 
Attorney, that he be returned t o the c o u r t a l -
though the Medical S t a f f r e p o r t s no improve* 
ment. Can the parson be returned t o c o u r t and 
t r i e d on the c r i m i n a l charges pending aga i n s t 
him o r must such person remain i n the h o s p i t a l 
i n d e f i n i t e l y ! perhaps the balance o f h i s l i f e , 
a lthough he has never been t r i e d f o r h i s a l l e g e d 
c r i m i n a l act? In t h i s p a r t i c u l a r case there 
Is soma question a t t o whether tha man has 
a c t u a l l y committed the c r i m i n a l a c t . While 
the doctors f i n d evidence f o r such a p o s s i b i l i t y 
they a l s o doubt the a c t u a l event that was 
a l I a g e d t o have occured. 

November 13, 1958 

Board o f Control of State I n s t i t u t i o n s 
LOCAL 
Attentions Mr, J» 0. Cromwell, H.D. 

D i r e c t o r o f Mental I n s t i t u t i o n s 
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"from the Medical point of view, he Is considered 
to be an Inadequate personality who w i l l continue 
to make a poor adjustment and probably w i l l have 
an occasional "run*in" with the law. He Is 
not Insane, Apparently, the doctors f i n d in 
th«ireexamination, of him, that he does have 
sexual tendencies which might l e g a l l y ba con
sidered to come within the meaning of the 
Criminal psychopathic law. Of course, they 
have no c l e a r cut evidence that he did perform 
the criminal act for which he was committed to 
the h o s p i t a l , even though the s h e r i f f and wit
nesses claim p o s i t i v e evidence which they would 
give If case came to t r i a l . 
"The Medical St a f f would I ike to discharge thIs 
man from the Hospital on the grounds that they 
cannot help Mm with further treatment. They 
consider him r e l a t i v e l y harmless but p o t e n t i a l l y 
capable of committing harmful act. They would 
recommend that he be t r i e d f o r h i t Criminal 
Act and dealt with accordingly. Can t h i s be 
done or must we keep him In the State Hospital 
indefIhitelyT" 
Section 225A.11, Code of lowa, 1958, provides 

thatt 
u l f the person i s found to be criminal sexual 
psychopath the court may commit him to a state 
hospital f or the insane* where he thai) be 
detained and treated u n t i l released In accord* 
ance with the provisions of t h i s chapter or 
may order such person to be t r i e d upon the 
criminal charges against hlm» as the interests 
of substantial J u s t i c e may require. The 
hospital s t a f f s h a l l make periodic examinations 
of any such person coram Itted, with the view of 
determining the progrees of treatment, end 
sh a l l report to the court not less than once 
a year*" 
Section 225A.12, Code of lowa, 1958, provide* thatt 
"At any time a f t e r commltroant* an application In 
w r i t i n g t a t t i n g f o r t h f a c t s snowing that such 
criminal psychopath hat Improved to the extent 
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that h i j release w i l l not b$ Incompatible with 
tha welfare o f society may be f i l e d with the 
committing court. Whereupon the court shall 
Issue an order which w i l l return the person to 
the J u r i s d i c t i o n of said court f o r a hearing. 
This hearing s h a l l in a l l respects be I l k a tha 
o r i g i n a l hearing to determine tha mental 
condition of the defendant. Following such 
hearing, the court s h a l l Issue an order which 
shall cause the defendant e i t h e r to bo (!) placed 
on probation for a minimum of three years, or 
(2) returned to the h o s p i t a l , provided that 
upon the expiration of said probationary period 
the said person may be discharged." 
Fahr, Iowa's New Sexual Psychopath Law. 41 lowa Law 

Review 523, loc. c l t T 553, states* 
"One o f the large problems Is that of release, 
i f i t be conceded that the current state of 
medical science cannot promise •cures 1, though 
I t may s e l e c t i v e l y promise improvement, there 
i s a nice question of when these 'sexual psycho* 
paths* may he returned to society* 
* * * * * * * * * * * 
f *, * +. in lowa the new laws-specif l e t that 
a rehearing s h a l l be held, i n a l l respects I l k a 
the o r i g i n a l hearing, in the court of o r i g i n a l 
commitment, whan a written application i s pre* 
sented to that court 'setting f o r t h f a c t s showing 
that the criminal psychopath has Improved to 
the extant that h i s release w i l l not be Incom
p a t i b l e with the welfare of society.' This 
i s a vary loose standard indeed, and f a r from 
requiring a 'cure,' as release of two-thirds of 
those committed abundantly prove*. * * * * * * * * * * * * *,« 
In your l e t t e r you state that " i t seems-that tha 

court acted In accordance with paragraph 225A.11", and 
f o r purposes of t h i s opinion i t w i l l he assumed that 
the court committed him to tha Mental Health I n s t I t u t * 
at Independence, lowa. Having been thus commlted "he 
s h a l l he detained and treated u n t i l released In accordance: 
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w i t h tha p r o v i s i o n s o f t h i s chapter (225A)," 
S e c t i o n 225A. 11, mpre* 

The f a c t t h a t "the Medical S t a f f would l i k e 
t o discharge t h i s man from the H o s p i t a l on the grounds 
that they cannot help him w i t h f u r t h e r treatment" 
i s not a s u f f i c i e n t b a s i s f o r f i l i n g an a p p l i c a t i o n 
to the committing court f o r r e l e a s e f o r hearing on 
the matter. The s t a t u t e i s c l e a r i n t h a t the a p p l i 
c a t i o n must eat " f o r t h f a c t s showing that such c r i m i 
nal psychopath has improved to the extent that h i s 
release w i l l not be incompatible w i t h the w e l f a r e 
o f society**» Sec t i o n 225A.U, supra. 

in view o f the f o r e g o i n g , i t i s my considered 
o p i n i o n t h a t before a c r i m i n a l psychopath may be re
turned to the committing court f o r a hearing, s a i d 
person having been committed to a s t a t e h o s p i t a l f o r 
the Insane, an a p p l i c a t i o n must be f i l e d w ith s a i d 
c o u r t s e t t i n g out s u f f i c i e n t f a c t s t o show that 
s a i d person has improved to such an extent that s a i d 
person's r e l e a s e w i l l i n no wise be incompatible 
with the w e l f a r e of s o c i e t y . 

You a d d i t i o n a l l y ask whether the Medical S t a f f 
can recommend that t h i s man be t r i e d f o r h i s c r i m i 
nal act and d e a l t with a c c o r d i n g l y ? Commitment as 
a c r i m i n a l psychopath to a s t a t e mental h e a l t h 
i n s t i t u t e was made, in, t h i s case, by the court 
In l i e u o f the court o r d e r i n g s a i d person to be t r i e d 
upon the c r i m i n a l charges a g a i n s t him. Such a 
recommendation by the Medical S t a f f would be o f 
no a v a i l s i n c e once committed, t h i s person s h a l l 
be there detained and t r e a t e d u n t i l r e l e a s e d i n 
accord w i t h the p r o v i s i o n s of Section 225A.12, 
supra, as provided i n S e c t i o n 225A.11, supra. 

Very t r u l y yours 

-CHPjjs 

CARL H. PESCH 
A s s i s t a n t Attorney General 
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to d i r e c t the maintenance, r e p a i r or Improvement of bridges/" 
unless the same are w i t h i n or adjacent to the separate 
road d i s t r i c t f o r each s t a t e I n s t i t u t i o n as provided In \ 
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I December 31, 1958 

Board of Control of State I n s t i t u t i o n s 
L O C A L 

A t t e n t i o n * J . R» Hansen, Member 
Dear S i r s 

This w i l l acknowledge r e c e i p t of your l e t t e r under 
date of December 17, 1958, set out as f o l l o w s : 

"In response to your l e t t e r of December I I , 
we are e n c l o s i n g a copy of the correspondence 
which we have received from Mr. C. 4. Lyman, 
Sp e c i a l A s s i s t a n t Attorney General f o r the 
Iowa State Highway Commission, a copy of our 
l e t t e r to the Glenwood State School, as w e l l 
as a copy of the engineers' report which was 
made to the Town of Glenwood. 

"While e v e r y t h i n g than what Mr. Lyman 
has t o l d has been pu r e l y on a verbal b a s i s , we 
b e l i e v e that the enclosures w i l l e x p l a i n the 
s i t u a t i o n and our viewpoint on I t q u i t e c l e a r l y . 
If we have erred In any p o i n t of law, please 
l e t us know. 

"There Is one other approach that may 
be p o s s i b l e and which we t h i n k should be ex
p l o r e d , end t h a t Is the p r o v i s i o n f o r Executive 
Council a c t i o n which Is made In Section 308.5. 

"Our reason f o r t a k i n g the p o s i t i o n that 
we took In our message t o the Glenwood State 
School was beceuse or the f a c t that the bridge 
under d i s c u s s i o n Is on a roedwey which Is not 
contiguous to the s t a t e property at Glenwood, 
but Is e p a r t of a roadway which leads t o the 
Glenwood State School and t o the C. B. & Q. 
Railway S t a t i o n In Glenwood. 

" I f you need f u r t h e r Information upon 
which to base a study of t h i s case, please 
f e e l f r e e to c a l l f o r I t . " 
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In order t h a t a l l the f a c t s In the matter may be 
at hand f o r r e f e r e n c e , I am s e t t i n g out below the 
correspondence you enclosed w i t h the above l e t t e r . 

The l e t t e r d i r e c t e d to the Mayor and C i t y C o u n c i l , 
Glenwood, Iowa, from Hennlngson, Durham and Richardson, 
Omaha, Nebraska, I s , In p e r t i n e n t p a r t , as f o l l o w s : 

"At your request, two members of our o r g a n i 
z a t i o n Inspected the two bridge c r o s s i n g s over 
Keg Creek at Vine and Green S t r e e t s both in Glenwood. 
Both bridges are o l d s t e e l t r u s s s t r u c t u r e s r e s t 
ing on p i l e s , w i t h wood plank f l o o r s . 

"The c r o s s i n g at Vine S t r e e t needs some 
work on the f l o o r p l a n k i n g , but most of a l l the 
approach at the north end Is badly In need of 
r e p a i r * The e a r t h has eroded o r f a l l e n away 
from under the approach paving beyond the end 
of the bridge i t s e l f , r e s u l t i n g i n a dangerous 
s i t u a t i o n . The f a c t t h a t there Is a kink In 
the alignment of the creek at t h i s p o i n t may 
w e l l have c o n t r i b u t e d to t h i s c o n d i t i o n , and 

{ makes i t c e r t a i n that unless the c o r r e c t i v e 
measures are rather extensive any r e p a i r would 
be temporary o n l y . 

"The bridge Is located on a s t r e e t which 
Is and probably always w i l l be r a t h e r h e a v i l y 
used. I t a l s o Is s l i g h t l y narrower than the 
paved s t r e e t at each end of the b r i d g e , which 
r e s u l t s In a s i t u a t i o n conducive to a c c i d e n t s . 

" I t appears that the work that needs to 
be done at t h i s p o i n t i s c o n s i d e r a b l e , and we 
do not b e l i e v e It would be s a t i s f a c t o r y to t r y 
t o reuse the e x i s t i n g s t r u c t u r e at t h i s l o c a t i o n . 
We, t h e r e f o r e , recommend that I t be replaced 
with a new S t r u c t u r e somewhat wider and a l i t t l e 
longer than that now In p l a c e . Such new s t r u c 
t u r e could w e l l be of p r e s t r e s s e d concrete, 
w i t h a c a s t In place f l o o r , a l l r e s t i n g on p i l e s . 
Your County Engineer has r e c e n t l y been r e s p o n s i b l e 
f o r one such new b r i d g e , w i t h a second now under 
c o n t r a c t . H i s c o n t r a c t p r i c e s reveal that such 
a s t r u c t u r e would be as economical as any at 
t h i s time. Using h i s p r l COS <9£ <S background, we 
f e e l t h a t a s t r u c t u r e completely adequate to 
your needs, both present and f u t u r e , c o u l d be 
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i n s t a l l e d f o r $45,000 to $50,000. It Is p o s s i b l e 
that some savings could be r e a l i z e d below these 
f i g u r e s , but f o r p r e l i m i n a r y e s t i m a t i o n , they 
should be q u i t e f a c t u a l . 

"The c r o s s i n g a t Green S t r e e t Is both b e t t e r 
and worse than the Vine S t r e e t s t r u c t u r e . Obviously 
the f l o o r of the Qreen S t r e e t bridge Is In bad 
shape end should be replaced almost completely. 
Some caving of the earth at the southeast endW1s 
evid e n t , but U s extent Is not so great as to pre
sent an Insoluble problem. 

"We b e l i e v e that w i t h a small amount- of 
c o r r e c t i v e work to r e t a i n the earth at the south* 
east end and w i t h a completely new plank f l o o r , 
t h i s bridge should be adequate to provide the 
more modest s e r v i c e demands made upon i t . We 
have Investigated the cost of other types of f l o o r , 
but t h e i r Increased cost would not be warranted 
on a bridge of t h i s type and c a p a c i t y . 

" N a t u r a l l y If the Vine S t r e e t bridge ts t o 
be r e p l a c e d , the repair of the Green S t r e e t 
b r i d g e should be undertaken f i r s t so that I t 
may serve as an a l t e r n a t e f o r t r a f f i c w h i l e the 
Vine S t r e e t c r o s s i n g i s c l o s e d . " 

The t e t t e r d i r e c t e d t o you over the s i g n a t u r e of 
C. J . Lyman, S p e c i a l A s s i s t a n t Attorney General f o r the 
Iowa State Highway Commission, under date of December 2, 
1958, i s as f o l l o w s : 

"You c a l l e d sometime ago r e l a t i v e a bridge 
problem In M i l l s County, namely the town of 
Glenwood, 

"1 was a b l e t o t a l k to Mr. S u t t e r J u s t 
b r i e f l y as he was l e a v i n g to go to San F r a n c i s c o . 
Mr. B u t t e r f e l t that we could not I n t e r f e r e In 
t h i s matter as a primary road extension Is not 
Involved. 

"I would suggest t h a t under Se c t i o n 309.9(3), 
you contact the Board of Supervisors of M i l l s 
County as to t h e i r p o s s i b l e cooperation In the 
c o n s t r u c t i o n of the b r i d g e . " 



( -4-

And, your l e t t e r d i r e c t e d t o A l f r e d Sasser, J r . , 
Superintendent, Glenwood S t a t e School, Glenwood, Iowa, 
under date of December 11, 1958, i s as f o l l o w s : 

"The p r o p o s i t i o n which you put to us by 
telephone a number of days ago and which Is 
covered In part by the copy of the l e t t e r of 
November 13, w r i t t e n to the Mayor and C i t y 
Council of Glenwood by R. F. Ferguson of 
Hennlngson, Durham and Richardson, Omaha, Nebraska, 
has had our a t t e n t i o n . 

"We have been In communication w i t h Mr. John 
B u t t e r , Chief Engineer f o r the Iowa S t a t e Highway 
Commission, and the S p e c i a l A s s i s t a n t Attorney 
General, Mr. C. J . Lyman, who i s assigned to 
th a t department. 

"Mr. B u t t e r f e e l s that he cannot I n t e r f e r e 
In t h i s matter s i n c e a primary road extension 
Is not Involved. 

"They have suggested, as p r e v i o u s l y r e 
ported to you by telephone, that under Section 
309.9, you contact the Board o f Supervisors 
of M i l l s County, because under that Code s e c t i o n 
the county can l e g a l l y cooperate In the con
s t r u c t i o n of t h i s f a c i l i t y . 

" I n a d d i t i o n t o o b t a i n i n g the above I n f o r 
mation, we a l s o contacted the Attorney General's 
O f f i c e here In Des Moines* I t i s our understand
ing that n e i t h e r the I n s t i t u t i o n nor the c e n t r a l 
o f f i c e of the Board of Control can l e g a l l y expend 
any of i t s money, even though they had i t on hand, 
on a p r o j e c t of t h i s type. 

"The o n l y way the State can p a r t i c i p a t e 
would be through an a c t i o n on the p a r t of the 
l e g i s l a t u r e , which would Involve a s p e c i a l appro
p r i a t i o n f o r a f i x e d amount of money to be expended 
on t h i s s p e c i f i c j o b . We are sure that t h i s would 
be r e l a t i v e l y d i f f i c u l t to accomplish." 
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An exhaustive search of the f o l l o w i n g chapters of 
the 1958 Code o f Iowa, to w l t i Chapter 217.%oard of 
Control of St a t e I n s t 1 t u t Ions; Chapter 218, Government 
of i n s t i t u t i o n s ; Chapter 223» Woodward St a t e Hospital 
and school and Glenwood State S c h o o l , f a l l s t o d i s c l o s e 
any a p p l i c a b l e s e c t i o n t h e r e i n t o the Immediate problem 
a t hand. 

However In the correspondence h e r e t o f o r e r e f e r r e d 
to and set out In t h i s o p i n i o n S e c t i o n 309.9(3), 1958 
Code of lowa and Section 308.5, 1958 Code of Iowa have 
been r e f e r r e d to as p o s s i b l y being a p p l i c a b l e . Said 
s e c t i o n s are set out as f o l l o w s ) 

S e c t i o n 309.9(3) provides* 
"The secondary road fund Is hereby pledged 

to and s h a l l be used f o r any or a l l of the f o l 
lowing purposes at the o p t i o n of the board of 
s u p e r v i s o r s : * . 

"3, Payment of a l l or pa r t of the cost 
of c o n s t r u c t i o n and maintenance of bridges In 
c l t t e s and towns having a population of e i g h t 
thousand, or l e s s and a l l or part of the cost 
of c o n s t r u c t i o n of roads l o c a t e d w i t h i n an In
corporated town, of l e s s than four hundred, 
p o p u l a t i o n , which lead t o s t a t e parks." 

S e c t i o n 308.5, provides: 
"When a c i t y , town, or county s h a l l d r a i n , 

o i l , pave, or hard s u r f a c e a road which extends 
through or abuts upon lands owned by the s t a t e , 
the s t a t e , through the exe c u t i v e councl1, s h a l l 
pay such p o r t i o n of the cost of making s a i d 
improvement through or along such lends es would 
be l e g a l l y assessable a g a i n s t s a i d lands were 
s a i d lands p r i v a t e l y owned, which amount s h a l l 
be determined by s a i d c o u n c i l , or board. When 
payments are to be made by the s t a t e executive 
c o u n c i l they s h a l l be from any funds of the 
s t a t e not otherwise a p p r o p r i a t e d . " 

. A d d i t i o n a l l y , S e c t i o n 308.1, 1958 Code of lowa, 
provides.' 

"Highways on lands of the s t a t e and hi g h 
ways on which such lands abut s h a l l c o n s t i t u t e 
a separate road d i s t r i c t f o r each s t a t e I n s t l t u -
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t i o n , In connection w i t h which such lands are 
used, and s h a l l be under the j u r i s d i c t i o n of 
the board of c o n t r o l t h e r e o f . " 
And, S e c t i o n 308.4, 1958 Code of Iowa, provides: 

"The roads, bridges and c u l v e r t s w i t h i n 
or adjacent to any such d l s t r j c t and roads 
included In the s t a t e park system as d e f i n e d 
In s e c t i o n 306.2 s h a l l be maintained, r e p a i r e d , 
and Improved under the d i r e c t i o n of the board 
which i s In c o n t r o l of s a i d lands, provided 
s a i d board s h a l l not pave or hard s u r f a c e such 
roads unless authorized so to do by the executive 
c o u n c i l . The c o s t s s h a l l be pa i d only a f t e r 
c e r t i f i c a t e of d e t a i l e d amount due s h a l l have 
been f i l e d by the s a i d board w i t h the s t a t e 
c o m p t r o l l e r , and duly audited as provided by 
law. T h i s s e c t i o n s h a l l not b© construed as 
preventing the paving or hard s u r f a c i n g of 
any such roads under any other proceeding 
au t h o r i z e d by law." 

It Is to be noted that the l e t t e r from the engineering 
f i r m h e r e t o f o r e r e f e r r e d to and s e t out above mentions two 
bridge c r o s s i n g s In the town of Glenwood in need of r e p a i r . 
I t Is my understanding that the bridge c r o s s i n g of concern 
to the Glenwood State School Is the bridge c r o s s i n g over 
Keg Creek at Vine S t r e e t . Therefore, t h i s o p i n i o n Is 
a p p l i c a b l e o n l y t o t h i s p a r t i c u l a r c r o s s i n g . 

In view of the f o r e g o i n g you are advised as f o l l o w s : 
1. Section 308.5, supra, i s not a p p l i c a b l e to the 

Instant s i t u a t i o n as c o n s t r u c t i o n or r e p a i r or both of 
a bridge c r o s s i n g In no wise c o n s t i t u t e s d r a i n i n g , o i l i n g , 
paving, or hard s u r f a c i n g of a road which extends through 
or abuts upon lands owned by the s t a t e , inasmuch as the 
o p e r a t i o n of which you are d i r e c t l y concerned f a l l s t o 
come w i t h i n the s t a t u t o r y language above we need not at 
t h i s time be concerned with the word "abut" as I t appears 
In S e c t i o n 308.5, supra, and i t s d e f i n i t i o n and a p p l i c a b i l i t y . 

2. The word "adjacent" as I t appears In S e c t i o n 308.4, 
supra, i s r e l a t i v e and has more than one meaning. I t s 
meaning being determined by the context i n which I t Is used, 
the f a c t s o f the p a r t i c u l a r case and the subject-matter t o 
which the word Is a p p l i e d . See* Words and Phrases, "Ad
j a c e n t " and the cases c i t e d t h e r e i n . 
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Thus we have, not a question of law, but one p r i m a r i l y 
of f a c t and t h i s o f f i c e i s precluded from rendering an 
o p i n i o n thereon. 

3. P r o v i d i n g that the bridge c r o s s i n g In the Instant 
case Is w i t h i n the corporate l i m i t s of the town of Glenwood, 
Se c t i o n 309.9, supra, would be a p p l i c a b l e and a f f o r d a 
p o s s i b l e s o l u t i o n to the problem at hand. However, use of 
the secondary road fund f o r such purpose Is at the option 
of the board of s u p e r v i s o r s , In t h i s case, of M i l l s County. 

Therefore, i t Is the o p i n i o n of t h i s o f f i c e that the 
Board of Control of State I n s t i t u t i o n s Is under no l e g a l 
o b l i g a t i o n to d i r e c t the maintenance r e p a i r or Improve
ment of the bridge c r o s s i n g at Keg Creek and Vine S t r e e t , 
Glenwood, Iowa, unless and u n t i l I t has been determined 
that f a c t u a l l y s a i d bridge c r o s s i n g Is adjacent to the 
I n s t i t u t i o n a l road d i s t r i c t as provided In Sections 303.1 
and 308.4, 1950 Code of lowa. 

Very t r u l y yours, 

kr 

CA&L H. PESCH 
A s s i s t a n t Attorney General 



MOTOR VEHICLES; € E W f l W £ ^ m M ^ € * ! 
A Hen noted on a c e r t i f i c a t e of t i t l e need not 

be released and canceled by the Penholder before a 
transfer can be made by the owner. % ^ 

December 18, 1958 

Mr. Russell 1, Brown 
Acting Commissioner 
Public Safety 
LOCAL 
Attention: Mr* J . F. Carlson, Director 

Motor Vehicle Registration D i v i s i o n 
Dear S i r : 

Receipt Is acknowledged of your reguest f o r en 
opinion dated December I, 1958. on the following 
legal problem, to wit: 

"When a vehicle i s sold on which a l i e n i s 
noted, and the new owner on h i s a p p l i c a t i o n f o r 
t i t l e or transfer acknowledges that he has 
assumed the Hen so noted, does the lionholder 
whose l i e n i s noted on the t i t l e submitted 
have to release and cancel h i s l i e n before the 
transfer can be made to the new owner?" 
The applicable statutes pertaining to the question 

submitted are as fol l o w s i 
Section 321AS (3), 1953 Code of Iowa, provldest 
1 13, Upon the transfer of any registered v e h i c l e , 
the owner, except as otherwise provided In t h i s 
chapter, s h a l l indorse an assignment and warranty 
of t i t l e upon the c e r t i f i c a t e of t i t l e f o r such 
ve h i c l e with a statement of a l l Mens and 
encumbrances ^hereon, whl^h statement she11 be 
v«rff m ?«af oaK py the owner; and nf s h e l l 
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d e l i v e r Che c e r t i f i c a t e of t i t l e to the purchaser 
or transferee at the time of d e l i v e r i n g the ve
h i c l e except as otherwise provided in t h i s chapter. 
The owner, except as otherwise provided In t h i s 
chapter, s h a l l also sign the reverse side of the 
r e g i s t r a t i o n card issued f o r such vehicle i n d i 
cating the name and address of the transferee 
and the date of the transfer." 
(Underscoring added). 
Section 321,46, 1958 Code of Iowa, provides that* 
"The purchaser or transferee s h a l l Immediately 
apply f o r and obtain from the county treasurer 
of h i s residence a transfer of r e g i s t r a t i o n and 
a new c e r t i f i c a t e of t i t l e f o r such vehicle 
except as provided In section 321.48. The 
purchaser or transferee s h a l l present with the 
a p p l i c a t i o n the c e r t i f i c a t e of t i t l e Indorsed 
and assigned by the previous owner and the signed 
r e g i s t r a t i o n card, 

"Upon f i l i n g the application for a r e g i s t r a t i o n 
transfer and a new t i t l e , the applicant s h a l l 
pay a fee of seventy-five cents* The county 
treasurer. If s a t i s f i e d of the genuineness and 
r e g u l a r i t y of the application and that applicant 
has complied with a i l the requirements of t h i s 
chapter, s h a l l forthwith issue a new c e r t i f i c a t e 
of t i t l e and r e g i s t r a t i o n card to the purchaser 
or transferee and s h a l l forward the necessary 
copies to the department on the date of issuance, 
as prescribed In section 921.24," 
Section 321*50, 1958 Code of Iowa, In pertinent 

part provides that: 
>• * * * #* * * * *, The county treasurer 
s h a l l aote upon the c e r t i f i c a t e of t i t l e a l l l i e n s 
shown in the application f o r such c e r t i f i c a t e of 
t i t l e , upon the payment of a fee of one d o l l a r f o r 
each l i e n appearing on such a p p l i c a t i o n . * * * * 
In view of the statutory provisions heretofore set 

out, your question as submitted Is answered In the 
negative. 

Very t r u l y yours 

CHPjjs 

CARL H. PESCH 
Assistant Attorney General 



MOTOR VEHICLES, fl€6fSfftATI0H 0Et ' 
t. A vehicle designated by the manufacturer as a 

station wagon, notwithstanding the fact that the same 
vehicle may by d e f i n i t i o n be a motor truck, Is required 
to be registered on the basis of the fee schedule pro- ~ . 
vlded In §321.109, 1958 Code of Iowa. (f^M % fit*******, 

December 19, 1958 

Mr. Russell I, Brown 
Acting Commissioner 
Department of Public Safety 
LOCAL 
Attention: Mr* J . F. Carlson, Director 

Motor Vehicle Registration D i v i s i o n 
Dear S i r : 

Receipt i s acknowledged of your request for an 
opinion on the following legal problem, to wit; 

"Paragraph 4 of Section 321.1 states, 'motor 
t r u c k 7 means ovary motor ve h i c l e designed p r i 
marily f o r carrying livestock* merchandise, 
f r e i g h t of any kind, or over seven persons 
as passengers* 
"Paragraph 321*109 provides that vehicles designated 
by manufacturers as st a t i o n wagons s h a l l be 11* 
censed as passenger vehic l e s . 
"A number of s t a t i o n wagons now manufactured pro
vides f o r the carrying of nine passengers. Under 
the above quoted provision of the Iowa statute, 
can the owner have h i s option of r e g i s t e r i n g a 
nine passenger station wagon as either a motor 
truck or a passenger vehicle?" 

Motor truck Is defined by Section 321.1(4), 
1953 Code of Iowa, to meant 

"every motor ve h i c l e designed primarily f o r 
carrying livestock, merchandlsa* f r e i g h t o f 
any kind, or over seven parsons as passengers." 

The foregoing d e f i n i t i o n of motor truck was 
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Incorporated into the law by amendment. 47 G.A., 
Ch. 134, |1 ( 4 ) . 

Section 321.109, 1953 Code of Iowa, in pertinent 
part provides thatt 

"The annual fee for a l l motor vehicles i n c l u d i n g 
vehicles designated by manufacturers «s^statfc>i 
wagons, except motor trucks. » » » ». shal I be 
equal to one percent of the value-as f i x e d by 
the department plus f o r t y cents f o r each one 
hundred pounds or f r a c t i o n thereof of weight 
of vehicle, as f i x e d by the department. * * * * , » • 
(Underscoring added). . . . . 

The language underscored In the foregoing statute, 
to wlt< §32T.)09, was added by amendment (53 G.A., 
ch. 135, 14) said amendment being subsequent to the 
amendment heretofore referred to, the same adding the 
d e f i n i t i o n of a motor truck, a* i t now appears* 

Thus we have a s p e c i f i c provision enacted subse* 
quent to a general provision, and by the ap p l i c a t i o n 
of rules of statutory construction i t becomes appar
ent that the s p e c i f i c controls, In t h i s Instance: 
" i n c l u d i n g vehicles designated by manufacturers as 
station wagons,". 

Therefore, in view of the foregoing i t Is my 
opinion that a vehicle designated by the manufacturer 
as a sta t i o n wagon, notwithstanding the fact that the 
same vehicle may bar d e f i n i t i o n be a motor truck, i s 
required to be registered on the basis of the fee 
schedule prwlt&4 In section 321.109, supra. 

Very t r u l y yours 

CHP-.Js 

CARL H, P£SCH 
Assistant Attorney General 



$i*te aid to i.00/1 ttes — 
INSANE PERSONS: SiWf^MEttTAfc-^-B-RWC PAWEttt-TO 
6QUNT'I E S v 

Payment made to a claimant county from the s t a t e 
mantel a i d fund i s to be c r e d i t e d to the county 
fund f o r the Insane. ( f j ^ U i is 8& 4&#«£>u>>&J 

Board of Control 
of State i n s t i t u t i o n s 
LOCAL 
Gentlemen: 

This w i l l acknowledge receipt of your request 
for an opinion of the Attorney General r e l a t i v e to 
a c e r t a i n legal problem therein stated as followss 

"Should the payment made to the claimant county 
from the State Mental Aid fund be credited to 
each Individual patient account or to the 
County Fund for the Insane?" 
Section 227.18, 1958 Code of Iowa, provides 

thatt 
"The state a i d herein provided for sh a l l be 
paid to the claimant county upon a v e r i f i e d 
c laim being f i l e d quarterly with the board of 
control s e t t i n g f o r t h the t o t a l of weakly 
patient care furnished to transferees In county 
or private I n s t i t u t i o n s from the county fund 
fo r the Insane. Approval of $ml4 v e r i f i e d 
claim by the board of control shell be authority 
f o r the state comptroller to Issue a warrant 
upon the state mental a i d fund payable to the 
claimant county which s h a l l be credited by that 

The mandate of the Legislature as expressed in 
the foregoing section Is c l e a r . Upon receipt of the 

December 17, 1958 

(UnderscorIng suppllad). 
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amount of state a i d by the claimant county, to which 
the same Is e n t i t l e d , that amount Is to be credited 
to the county fund for the insane and becomes a part 
thereof. This construction f i n d s support i n an 
opinion of t h i s o f f i c e appearing In the 1950 
Report of the Attorney General at p. 54. 

In view o f the foregoing, It Is, therefore, my 
o p i n i o n that the payment made to the claimant county 
from the state mental a i d fund should be credited, 
not t o each individual patient account, but, to 
the county fund f or the Insane* 

Vera t r u l y yours 

CHPsjs 

CAfU. H. PESCH 
Assistant Attorney General 



E L E CT 10 NM B6^-iVf-^E€4^U^ 
The p r o v i s i o n s of Section H-9.19 r e q u i r i n g e l e c t i o n boards at 

s p e c i a l e l e c t i o n s to be the same as the l a s t general e l e c t i o n i s r e 
la t e d to Section 4 9 . 1 2 , which r e q u i r e s an e l e c t i o n board to be composed 
of three judges and two c l e r k s , s h a l l apply to s p e c i a l e l e c t i o n , n o t 
withstanding that e l e c t i o n board conducting e l e c t i o n of 1958 was compose 
of three o f f i c i a l s as provided by Section +̂9• 17• (^r^USS tl!> 

Be I* If) E>icxwsod to>ytif+y-j /*//z/s%) #«SF-/2~ir 
December 12, 19?8 

Mr. Jack H. B e d e l l 
Dickinson County Attorney 
S p i r i t Lake, Iowa 
Dear S i r i 

T h i s w i l l acknowledge r e c e i p t of your a of the 9 t h i n s t . i n 
which you submitted the f o l l o w i n g ! 

"I request your o p i n i o n on the f o l l o w i n g question* 
"At the l a s t general e l e c t i o n hold i n November of 195B 
in Dickinson County, e l e c t i o n machines were used i n the 
v o t i n g i n the e l e c t i o n . Under a u t h o r i t y of S e c t i o n 
49*17 of the 195B Code of low*, the p r e c i n c t s having 
o n l y one v o t i n g machine had e l e c t i o n boards made up of 
o n l y three members. 

"There w i l l be a s p e c i a l e l e c t i o n c a l l e d i n Dickinson 
County f o r the purpose of f i l l i n g a vacancy i n the o f 
f i c e of S t a t e Senator. Under S e c t i o n 49*19 of the Code 
i t appears that the same e l e c t i o n boards used at the 
l a s t general e l e c t i o n should be used at t h i s s p e c i a l 
e l e c t i o n . However, Section 49.12 provides that e l e c 
t i o n boards s h a l l c o n s i s t of f i v e members. 
"Voting machines w i l l not be used at t h i s s p e c i a l e l e c 
t i o n , and my question i s whether or not Section 49*12 
or Section 49*19 p r e v a i l s and how many persons must be 
named as members of the E l e c t i o n boards i n the p r e * 
c i n c t s which had o n l y one v o t i n g machine i n the l a s t 
general e l e c t i o n . " 

I advise as f o l l o w s * According to o p i n i o n appearing i n the 

4—& _ I *> A 
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1938 Refto,^ 9 f MtorMY Q^neraj, at page 8 0 0 , Section 49.19 
p r o v i d i n g that e l e c t i o n boards f o r s p e c i a l e l e c t i o n s s h a l l be 
the same as the board at the l a s t general e l e c t i o n r e f e r s 
s o l e l y to the e l e c t i o n board provided i n Section 49 .12 wherein 
the e l e c t i o n board i s required to be composed of three judges 
and two c l e r k s . 

A c c o r d i n g l y , I am of the o p i n i o n that the e l e c t i o n board f o r 
the s p e c i a l e l e c t i o n s h a l l be a s t a t u t o r y five-man board n o t w i t h 
standing a three-man board conducted the 1958 e l e c t i o n . 

Very t r u l y yours, 

OSCAfi STRAUSS 
F i r s t A s e l s t e n t Attorney General 

OStmd 



When new County Treasurer takes o f f i c e on Jan. 2, 1959, the r e c e i p t s 
f o r 1958 taxes payable in 1959 s h a l l be signed by the new t r e a s u r e r . 

December 10, 1958 

Mr. Charles Mather 
Sac County Attorney 
Sac C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 8th In s t . 
in which you submitted the f o l l o w i n g : 

'•We have a p r a c t i c a l problem concerning the 
tax r e c e i p t s of the Sac County Treasurer. A 
new person takes that o f f i c e on January 2, 1959. 
The r e c e i p t s f o r the 1958 taxes payable In 1959 
are p r i n t e d w i t h the sig n a t u r e of the outgoing 
t r e a s u r e r on them. Is I t necessary that the 
signature of the new t r e a s u r e r be shown on these 
r e c e i p t s when they are issued In 1959? 
•'You can see the p r a c t i c a l i t y of t h i s problem. 
Prompt r e p l y to t h i s l e t t e r w i l l be appreciated." 
In r e p l y thereto I would advise you that the p r o v i s i o n s 

of S e c t i o n 445.5, Code 1958, which f o l l o w s : 
"ReceIpt, The t r e a s u r e r s h a l l in a l l cases 
make out and d e l i v e r to the taxpayer a r e c e i p t , 
s t a t i n g the time of payment, the d e s c r i p t i o n 
and assessed value of each parcel of land, and 
the assessed value of personal property, the 
amount of each k i n d of tax , the In t e r e s t on each 
and c o s t s , If any, g i v i n g a separate r e c e i p t 
f o r each year; and he s h a l l make the proper 
e n t r i e s of such payments on the books or other 
records approved by the s t a t e a u d i t o r of h i s 

" o f f i c e . Such r e c e i p t s h a l l be In f u l l of the 
f i r s t or second h a l f o r a l l of such person's 
taxes f o r that year, but the t r e a s u r e r s h a l l 
r e c e i v e the f u l l amount of any county, s t a t e , 

( or school tax whenever the same Is tendered, 
and give a separate r e c e i p t therefor«" 
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provide answer to your que s t i o n . According to the foregoing 
the r e c e i p t s h a l l be given by the t r e a s u r e r . C l e a r l y r e c e i p t 
f o r 1958 taxes payable In 1959 s h a l l be signed by the new 
tr e a s u r e r who takes o f f i c e January 2, 1959. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

( 0S:MKB 



Employees under Iowa P u b l i c Employees Retirement System whose 
remuneration In one quarter of the year Is less than $200 and In 
another quarter of the year ts $200 or more are required to pay 
a tax only on the quarter In which the remuneration aggregates 
$200 and are e n t i t l e d to exemption from the tax when remuneration . 
Is l e s s than $200 per quarter. /S f / ^ u a ^ & »&&A*, ^ f i W ^ i f i 

<r December 10, 1958 

Mr. Isadore Meyer 
Winneshiek County Attorney 
Decorah, lowe 
Dear $lr« 

This w i l l acknowledge r e c e i p t of yours In which you sub
mi t t e d the f o l l o w i n g ; 

"The State Tax Commission of the S t a t e of Iowa 
has r e c e n t l y audited the IPERS records of Winne
shi e k County, Iowa, and have determined that 
f i e l d assessors come under the law beginning 
a f t e r J u l y 4, 1953. 
"Under the p r o v i s i o n s of Section 405.18 of the 
1958 Code of Iowa, the Conference Board provided 
f o r t h e r e i n a u t h o r i z e s the number of deputies, 
f i e l d men, and other personnel of the assessor's 
o f f i c e . Then sometime between Christmas and New 
Years the f i e l d men come Into Decorah and meet 
wi t h the County Assessor to d i s c u s s the assess
ment begtnntng a f t e r January 2 of the coming 
year. At t h i s time they r e c e i v e t h e i r s u p p l i e s 
and m a t e r i a l s and are t o l d to s t a r t work some 
time a f t e r January 2, 1958. The f i e l d assessors 
In Winneshiek County, Iowa, u s u a l l y then begin 
sometime a f t e r January I and u s u a l l y complete 
t h e i r work In A p r i l of year year* These men 
are paid on the r o l l b a s i s ; that I s , so much f o r 
each r o l 1 f11 l e d out. 

"Mr, S. J . P a t t e r s o n , f i e l d r e p r e s e n t a t i v e of 
IPERS, r e c e n t l y audited the Winneshiek. County 
ledger and has f i l e d a c l a i m f o r $2,932.81, which 
Includes $353*65 I n t e r e s t on delinquent IPERS 
tax f o r f i e l d assessors s i n c e J u l y of 1953* 
"S e c t i o n 978.42 provides t h a t , ' A f t e r J u l y 4, 
1953, each employee shal1 become a member upon 
the f i r s t day of the month f o l l o w i n g the month 
In which such employee i s employed.' Then t h i s 
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S e c t i o n goes on, 'The term "employee" as used 
h e r e i n s h a l l not Include any I n d i v i d u a l perform
ing any s e r v i c e In any calendar quarter In which 
the remuneration f o r such s e r v i c e does not equal 
or exceed the sum of $200.00 . . .' Some of the 
f i e l d assessors In Winneshiek County f i l e a 
c l a i m f o r t h e i r e n t i r e s a l a r y on the r o l l b a s i s 
when they have completed t h e i r work, end others 
c l a i m p a r t i a l payment before they had completed 
t h e i r work. The County A u d i t o r of Winneshiek 
County had taken the p o s i t i o n that the f i r s t 30 
days, that i s the f i r s t month, would be exempt, 
and then the amount p a i d t o the f i e l d assessor 
would be l e s s than $200.00 f o r each q u a r t e r . Some 
of the assessors, as I s a i d , f i l e a c l a i m f o r 
t h e i r e n t i r e s a l a r y when they have completed t h e i r 
work, and others c l a i m p a r t i a l payment before they 
have completed t h e i r work. 

"On the b a s i s that a f i e l d assessor begins h i s 
work on or about January 2 of a year and then 
f i l e s a c l a i m on or about February of that year 
f o r a p a r t i a l payment f o r h i s work done on a r o l l 
b a s t s , and then what he r e c e i v e s In a second 
quarter would be under $200.00, would these f i e l d 
assessors be exempt from paying IPERS under the 
p r o v i s i o n s of S e c t i o n 978.42? 

"I can f i n d no law, Attorney General opinions or 
r u l i n g s on t h i s matter, and I t Is a matter that 
i s of p u b l i c I n t e r e s t , s i n c e I t may w e l l come up 
In most, or a l l , of the counties In the s t a t e . " 
In r e p l y thereto 1 would advise you as f o l l o w s . 1 am of 

the o p i n i o n that answer to your question Is found In the f o l l o w 
ing p r o v i s i o n contained In S e c t i o n 97B.42, 1958 Codes 

t« * * * The term 'employee' as used herein s h a l l 
not Include any I n d i v i d u a l performing any s e r v i c e 
In any calendar quarter In which the remuneration 
f o r such s e r v i c e does not equal or exceed the sum 
of two hundred d o l l a r s * * *." 

In other words, the f i e l d assessor whose q u a r t e r l y remuneration 
f o r one quarter of the year aggregates l e s s than $200.00 end 
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f o r another quarter aggregates more than $200.00 he would be 
deemed an employee f o r IPERS purposes in the quarter In which 
he was paid $200.00 or more and f o r the quarter that remuneration 
aggregated l e s s than $200.00 the f i e l d assessor would be exempt 
from payment of the IPERS c o n t r i b u t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



C0NSERVATI0N:G3m±SS4^-
±5 Huntings- f i s h i n g 1I cense a** exemption --The exemption 
of Sec* 110.17 applies only to lends rented as a tenant. 

Mr. Asher E. Schroeder 
Jackson County Attorney 
Maquokete, Iowa 
Dear s i r s 

in a recent l e t t e r to t h i s o f f i c e , dated 
September 3, 1958, you raised the followlag questions. 

" J . In t h i s county, wa have several f a m i l i e s 
now l i v i n g In houses that ware once a part 
of a farming operation. However, at t h i s time 
i t Is merely rented to a family for l i v i n g quarters 
only and no part of the land i s rented or used 
by the person l i v i n g i n the houses. The question 
a r i s e s , does t h i s person who occupies the house 
only have a r i g h t to hunt upon the land that 
6orms a part of the farm upon which the house 
i s located and which, of course, i s owned by 
the same person from whom ha rants, without ob
t a i n i n g a hunting licenser Also to go one 
step further, would a hired man have the right to 
hunt upon h i s landlord's farm without f i r s t 
obtaining a hunting license? 
In reply to your f i r s t question, the f i r s t para

graph of section 110.17, Code of Iowa Is as follows: 
"110.17 UCEHSES MOT REQUIRES, Owners or 
tenants of land and t h e i r c h i l d r e n , may hunt, 
f i s h or trap upon such lands and may shoot ground 
s q u i r r e l s , gophers or woodchuck* upon adjacent 
roads without securing a 11 causa so to do." 
In 1922 0. A. G. 357 t h i s o f f i c e had occasion 

December 2, 1958 
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to discuss t h i s suction* In that opinion It Is said. 
" I t w i l l be observed that the above exception to 
the general rul e that a parson In order to be 
authorized to hunt animals and game within t h i s 
state s h a l l secure a license therefor applies 
Only to the owners of farm lands, t h e i r children 
or tenants and that such exception authorizes 
the owners of farm lands, t h e i r children or 
the tenants to hunt and k i l l w i l d animals, birds 
or game upon the lands owned or occupied by them. 
" I t was the intent of the l e g i s l a t u r e as c l e a r l y 
expressed In the provisions above quoted that 
tenants In order to come within the exception 
to the hunter's license provision s h a l l a c t u a l l y 
and In good f a i t h occupy farm lands and that t h e i r 
hunting a c t i v i t i e s s h a l l be confined to the 
lands a c t u a l l y and in good f a i t h occupied by them* 
" i f there i s upon the farm Sands so leased and 
occupied by them a lake or pond belonging to 
the premises they would of course be authorized 
by the above exception to shoot ducks thereon. 
"The leasing of a lake or pond alone for the pur* 
pose of shooting ducks thereon without procuring 
a 11canso would In our opinion be a mere subter-
fuge and would v i o l a t e not only the s p i r i t but 
the l a t t e r of the law as woll 
This remains the opinion of t h i s o f f i c e p a r t i 

c u l a r l y as the rules set out ift that opinion are in 
keeping with the d e f i n i t i o n of tenant and the d i s 
cussion of meaning thereof found; i n I t Am Jur, Landlord 
and Tenant Sac 2 p. 27* 

The renter may thus hunt without a license only 
upon the land which he rents. The exemption does not 
apply to other land owned by h i s landlord whether 
separated or adjacent to the lend rented. 
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A hired mm i s neither a tenant or c h i l d of an 
owner or tenant and therefor Is not within the 
exemption. 

Vary t r u l y yours 

NORMAft A. ERBE 
Attorney General of Iowa 

NAEt JHGtJs 
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December 8, 1958 

Mr. W. Grant Cunningham 
Secre t a r y . Executive Council 
B u i l d i n g 
Dear Mr. Cunningham; 

This w i l l acknowledge r e c e i p t of yours of the 5th Inst. 
In which you submitted the f o l l o w i n g * 

"Attached herewith are four (4) requests f o r 
the payment of s p e c i a l assessments:*for paving, 
s t r e e t l i g h t i n g , o i l i n g and s a n i t a r y sewer as 
f o l l o w s : 
" I . paving - C i t y of Cedar F a l l s , $2148.02 
"2. S t r e e t L i g h t i n g - Iowa C i t y , $6170.06 
"3. S a n i t a r y L a t e r a l Sewer and/or Savage 
Treatment P l a n t - C i t y of C o l f a x , $807*16 
"4. S t r e e t o i l i n g - C i t y of Marshal 1 town, $38.85 
"We would app r e c i a t e an opi n i o n In regard to 
the above matters." 
In r e p l y thereto I would advise as f o l l o w s . 
t . Insofar as the paving In the C i t y of Cedar F a l l s and 

the s t r e e t o i l i n g i n the C i t y of Marshall town are concerned I 
would advise t h i s Is a l e g a l o b l i g a t i o n of the State and may 
pro p e r l y be p a i d . 

2, Insofar as the s t r e e t l i g h t i n g Is concerned-; In Iowa 
C i t y I would advise that If t h i s Improvement was done under the 
p r o v i s i o n s of Chapter 391A, 1958 Code, an assessment f o r s t r e e t 
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l i g h t i n g i s autho r i z e d i n c l u d i n g an assessment against State 
owned property. However, an assessment f o r s t r e e t l i g h t i n g 
under Chapter 391, 1953 Code, has no s t a t u t o r y a u t h o r i z a t i o n . 

3. i n s o f a r as the assessment Is concerned Involving the 
s a n i t a r y l a t e r a l sewer and/or sewage treatment p l a n t In the 
C i t y of C o l f a x , on the assumption that t h i s assessment Is made 
under Chapter 391A, 1958 Code, t h i s improvement i s authorized 
under that Chapter and the assessment thereunder against State 
owned property Is appr o p r i a t e . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS.MKB 
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In order t» Qualify for the sfcemptiee contained In Section 441.14, Code 
ef fowa (1958), a showing thai some trees have been planted en or before 
4am»«y I of the year t» which the exemption Is earned must be made, 
although is Is net necessary to shew that two hundred trees to the 
have beets planted. The fact that the forest trees are considered a crop 
does tie! deprive the owner of the forest reservation of the sxamptleiu 

Isadora ttleyer 
Winneshiek County Attorney 
Court House 
SNscorah, Iowa 

Dear &fr. Meyers 

This is to acknowledge recent *f your letter of November 2h 19&> # 

le which you request the «pinlo« of this depamnant <m the following problem 

*Tha Winneshiek County Assessor he* consulted me with refersf.&e 
to 2n application for forest reservation under the provisions of Chapter 
161. of the 1938 Cede of Iowa with the assessed rata provided tmdm 
Section 441.14 of the Code of tern. 

"The Penrfsfcsa Pins Ceaapswy bough?, a i 6 0 acre farm to&ai&d 
In the northwest comer of our county under a contract which Is of 
retard. They chtta to nave planted at least 100 trees to the acre 
on the crop land of tirc farm. Another party In the county has also 
planted 40 acres to trees, and then is at least one other each plant
ing in oar county. This planting semes under the federal Conservation 
Program, whereby the soverameat pays $10*00 per acre for a period 
of ton years, plus part of the ptaoUrtg cost. All of these atantlfiea 

. mm done afW <lam§ary h WS, The d i m «f the local Soli 
Conservation office Informed the Courtly Assessor that under the fadsra! 
plan so crop of any kind can be taken off these acres M e g the fcm 
ydsr period. 

* w * 

"Our County Assessor asks the following wMfttaftit 

'Who ittomims, if e tract comas mtdm the forest Resenrsjtloa 
exeaptfett law? l i 1$ the Assessor, and must H also be 
approved ay the Board of Eevfewf 

9 2. ie the instance of new planting, can application bs mads 
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Ifistedlatsly or Is thara a waiting period to be sara the traes will 
grow? Alio, what i t tae mining of !do«e# 4 period of nst swwe 
than two years', as set out in Sootlon of the € 0 0 0 

of Iowa? 
WS. if ihe plartttaQ $? troos wooli qualify a i/ael to the aasjsptlsa 

(the 54.00 per acre rats), would such planting fiav* to bs dona 
prtaf io January I of the year exstt-pitewi IS dialed? 

"4. ^oiil'i t»a fast that I N trie* far ceasi&red a cros*, such 3s 
Christmas trees and the tike, change their states?" 

The answer to first Inquiry will isa found in H 2 4 ftesori of 

Attorney General, p. in which is stated that the local assessor d$tew*ln«$ 

what lands constitute forest reservations, and ti*e approval of 'the Coaity Board 

of Hsvlew is unaccosor? yelets* of course, the assessor's termination is 

appealed to It. 

$n order to answer y*ur second Question ii Is necessary w examlae 

Sactien M i . 3 , Cede af Iowa (1953), wfet«b is at follows; 
nFwm reservation. A tmmt wmv&itm stall *ontaia not i t s * 

thsa two hundrsd growing forest trees on each a m . If t&s area seiectad 
is a toast aofitabihty the recited smfow of srswls^ fdrsst traes, it 
shall be accepted at a forest reservation aadsr the previsions of thte 
chapter. If the area selected is a fo»«K ssntataisg less than tc*& huadrad 
forest trass to the acre, or If It Is a grove or an area to be planted to 
trees, the owner or owf**r& th**««f shall planted, cultivated, arid 
cthemlso properly oared for the mekw «f fotist 'Sr&es necessary to 
fertaf the total rtts&ber of grewtoy Uts* & sot lass than iwo hyndrsd on 
each acre, dttrin$ a period of not sasre than two years, after l i has l^ett 
accepted as a forest reserwata w i t o &s s-eaalng of this chapter. He 
ground epos which any farai buildings stand shall be recopiied as part 
of any such reservation.11 

the statute provides that ff the number of trees Is (ess than two Hundred 

trees per aero, or if it i s so area to be plaaUd to uws, tho owner or. owners 

shall have a period of two ysars to bilng the mfcnber of tress to tht rjqtftred 
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two htwdrsd m acr.*. ft i s , Utersfere, eur upi«l<m that application may ha 

made Immediately, So ions as sows tress art planted at tha time the apuil-

catioo 1$ made. If at the end of two years the M s have not been tocmsse* 

te two htmdred -aero, the SKssRptlon us provided by $ectle« 44 i . 1 4 , Code 

of Iowa (1958) , v*MI H thereafter sfetilad. 

H shoeM .be stated that Charter 90, $ 2 , Acts $f the iStfc a<m«r&! 

Assembly, amended SecUoft 1 6 1 . 3 so its ptsent form* iindar ths $rior law 

it appears that before an exemption could fee granted the araa planted to traes 

mist have contained not less than two bandrod trees to the am, Wfht tie 

preset astute the exstsptten Is allowable where tee m less Um two 

bgedrad trees to the aota, so long as there sirs so*ne planted in the year fa 

s^ilch the exotnptiofl Is cialrrad and the total is bought up to two hufj&ed 

within two years* 

In muffin to your third tsiestlea* you w& advised Uutt In m4m to 

({oallfy for the «jxoi!̂)tlQft It Is the opinion of M s office that at teast s*f«2 

trees liiest hav^ been plaatoi yn Jait&afy I of tit* first #ear Hi which ilia 

ew#tlon is claimed.- The statutory laniusge Indicates thai where fcbtre Is 

« mm in be piqued to trees, tha owner shall have placed tea, and 

tosafter has two years in wbi«h to bri«$ the total to two hundred psr acre. 

As to year fourth i^estlon, yew attention is directed to the following 

statutory provisions* 

<* 161*4 Removal of trees. Um. mm than oaa-fiftb of ih* 
total nteaber of trees lit any forest reservation may bs removed In any 
one year, excepting In oases whore the trees die naturally.* 
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* ' l * l , 9 Replacing trees, .'hen a*y tree or trees on a fruit* 
ires or forest reservation shall be removed or die, the ownsr or owt&rs 
of such reservation shall, within one year, plant and care for attar 
fruit or forest trees, In orcfer that th« rsucber of such tr&sc say sot 
fall below that required by this chapter.1* 

&:e ear* fled no provisions In lha lews of this staie *«hittt« ̂ oold deny 

the axainptieri $ m « d by Sectl&e 441.14 on the basis that the trees sr?ay 

be used as oops. So long as the trees sut for oonsaereial purposes d$ not 

axessd the statatory limit found la Section 161.4, supra, and are replenished 

pursuant to Section 161 . 3 , supra, the exeoptien. may bo srant&d, {>r«vidad, 

of course, ell oth& statutory r^immu art .mat. 

Ve*y tfuly yours, 

Richard J- Srinkf.ian 
S^eci^i i\&Htm. Attorney General 



Ch. 405, Code 1958/doei rtot confer general s t a t u t o r y powers 
upon the three t a x i n g bodies, the C i t y C o u n c i l , Board of Super
v i s o r s , and School Board, and t h e i r s p e c i f i c powers thereunder 
do not Include the power to c o n t r a c t w i t h expert a p p r a i s e r s 
to check on v a l u a t i o n s of Des Moines r e a l e s t a t e . /JSf j ^ i t i * is 

December 4, 1958 

Mr. Ray Manrahan 
Polk County Attorney 
Room 406 Court House 
Des Moines, Iowa 
At t e n t i o n s Mr. A. R. Shepherd 
Dear S i r j 

T h i s w i l l acknowledge r e c e i p t of yours of the 2nd I n s t . 
In which you submitted the f o l lowing^ , 

"+t has been suogestmr th a t the polk County 
Board of S u p e r v i s o r s / j o I n w i t h the Des Moines 
C i t y Council and the Des Moines School Board 
In employing e f i r m of expert a p p r a i s e r s to 
check the accuracy of v a l u a t i o n by the Des 
Moines C i t y Assessor of some 260 p a r c e l s of 
lend in the C i t y of Des Moines, apparently to 
be so s e l e c t e d as to Include a v a r i e t y of u n i t s 
as to use and value.\ The Supervisors have 
asked us whether they have the power to do t h i s 
and we have some d i f f i c u l t y In answering t h e i r 
question*, -> , ^ T 
"We understand that the p r o v i s i o n s as to the 
s e l e c t i o n of the Des Moines C i t y Assessor, h i s 
powers and d u t i e s are set out In Chapter 405 
of the 1958 Code, e n t i t l e d 'Assessors In C i t i e s , 
of 125*000 P o p u l a t i o n 1 w i t h the a d d i t i o n a l In
c l u s i o n by reference of Chapter 441 mentioned 
In Code S e c t i o n 405.19* We heve been unable 
to f i n d any s p e c i f i c a u t h o r i t y f o r the employ
ment of such e x t r a t e c h n i c a l help e i t h e r i n 
Chapter 405 or Chapter 441 of the Code. 
"In Chapter 405A e n t i t l e d 'Assessors In C i t i e s 
from 10,000 to 125f000 P o p u l a t i o n ' , we f i n d Sec
t i o n 405A.6 reading as f o l l o w s * 
"'405A.6 APPRAISERS EMPLOYED — The t e x l n g 
bodies by m a j o r i t y vote In any c i t y t o which 
t h i s chapter i s or s h a l l become a p p l i c a b l e 
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s h a l l have power to employ a p p r a i s e r s or other 
t e c h n i c a l or expert help t o a s s i s t In the v a l u a 
t i o n o f property, the cost thereof t o be p a i d 
In the seme manner es ether expenses of the as
sessor's o f f i c e on a pro r a t a b a s i s by school 
d i s t r i c t s , c i t i e s and c o u n t i e s which c o n s t i t u t e 
the t a x i n g bodies. The county conference as 
created by s e c t i o n 442.1 may employ s i m i l a r 
a s s i s t a n c e as f o r the county assessor and the 
c o s t of such s h e l l be p a i d from the county as
sessor fund, end p r o v i s i o n s f o r c o s t s o f such 
s e r v i c e s h e l l be made In the preparation of the 
budget f o r the county assessor's o f f i c e . ' 

"In an o p i n i o n appearing on pages 173 to 180 
I n c l u s i v e of the Report of tne Attorney General 
f o r 1948, the Attorney General advised the County 
Attorney of Polk County that the s e c t i o n above 
referred to which f i r s t became a law In sub
s t a n t i a l l y but not e x a c t l y I t s present form as 
S e c t i o n 20 Chapter 240 of the taws of the 52d 

( Generel Assembly, gave the Board a u t h o r i t y to 
employ an expert a p p r a i s e r f o r the County As
sessor end pay the expense from the general levy 
f o r the Assessor's o f f i c e . 
"Near the c l o s e of t h i s o p i n i o n , the Attorney 
General commented that a c o n t r a c t was entered 
Into In the year 1940 w i t h the Clemlnshaw Com
pany f o r the employment of expert a p p r a i s e r s tn 
connection with the 1941 assessment of property 
w i t h i n the C i t y of Des Holnes and the c o s t of 
t h i s appraisement wes paid from the General Fund 
c o n t r i b u t e d . In p a r t , by taxpayers o u t s i d e the 
corporate l i m i t s of Des Moines. The Attorney 
General noted t h a t by the express p r o v i s i o n of 
S e c t i o n 5669 of the Code of 1939, the compensa
t i o n of the C i t y Assessor In a c i t y of more then 
125,000 population end h i s d e p u t i e s , was ordered 
pale* by the County from I t s General Fund. The 
Attorney General then stated» 

"'There was no express s t a t u t o r y a u t h o r i z a t i o n 
f o r the employment by the county, f o r the as
s i s t a n t s t o the assessor of e x t r a , t e c h n i c a l or 
expert s e r v i c e . ' 
"We f i n d but two comments by our Supreme Court 
which seem to have any bearing on the question 
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before us. In Haubrlch vs. Johnson, 242 Iowa 
1236, 1239, 50 N. W. 2d 19, the Supreme Court 
commented that Chapter 405 Is g e n e r a l l y known 
as the *Des Moines 1 Assessor law r e f e r r i n g to 
c i t i e s having a p o p u l a t i o n of 125,000 or more 
and had no a p p l i c a t i o n t o r e a l e s t a t e In the 
town of Mapleton. 
"Again In Daniels vs. Board of Review, 243 Iowa 
405, 403, 52 N. W. 2d 1, our Supreme Court h e l d 
that S e c t i o n 20 Chapter 240, Acts of the 52d 
General Assembly now Included In Code S e c t i o n 
405A.6 above quoted, s p e c i f i c a l l y a u t h o r i z e s 
the County Board of Supervisors t o employ ap
p r a i s e r s to a s s i s t the County Assessor In tne 
v a l u a t i o n of property. 

" W i l l you k i n d l y advise us I f there Is anything 
that we have overlooked In our research on t h i s 
q u e s tion and whether, In your o p i n i o n , our 
County Board of Supervisors may p r o p e r l y J o i n 
w l t h the Des Moines C i t y CounclI end the Des 
Moines School Board) In employing these expert 
a p p r a i s e r s t o check the C i t y Assessor's v a l u a 
t i o n of p r o p e r t i e s i n Des Moines, and a u t h o r i z i n g 
the payment t o these a p p r a i s e r s f o r t h e i r s e r v i c e ? " 
In r e p l y t h e r e t o I would advise you as f o l l o w s . In the 

view that the Department takes of the f o r e g o i n g s i t u a t i o n we 
fine* i t unnecessary t o answer by o p i n i o n the s p e c i f i c question 
submitted. Insofar as the a u t h o r i t y end d u t i e s of c i t y assessors 
In c e r t a i n c i t i e s i s concerned, the o n l y c i t i e s possessing among 
t h e i r other a u t h o r i t y the a u t h o r i t y proposed by the C i t y Council 
and the Des Moines C i t y School Board Is t h a t contained In Sec
t i o n 405A.6, Code 1958, which Is e x h i b i t e d In your l e t t e r , 
t h e a u t h o r i t y there provided Is a v a i l a b l e " t o any c i t y having 
a p o p u l a t i o n of 10,000 or more according t o the l a t e s t Federal 
census or which s h a l l a t t a i n such p o p u l a t i o n In the f u t u r e 
but s h a l l not have po p u l a t i o n In excess of 125,000," The C i t y 
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of Des Moines according to the l a t e s t Federal census, f o l l o w i n g 
the h o l d i n g of Harp v. Abrahamson. 248 Iowa 222, 80 N. W. 2d 
505, Is that of 1950, end I t s p o p u l a t i o n then was 177.965* of 
which courts take j u d i c i a l n o t i c e . S t a t e v. P a r i I n g . 216 Iowa 
553, 246 N. W. 390, 00 U R. A. 218. But the a u t h o r i t y provided 
by S e c t i o n 405A.6 Is n e i t h e r expresslynor tmplledly provided In 
Chapter 405 and t h e r e f o r e the employing of a f i r m of expert 
a p p r a i s e r s t o check the accuracy of v a l u a t i o n s by the Des Moines 
C i t y Assessor Is In excess of the powers provided to be e x e r c i s e d 
under Chapter 405, Code 1953. 

The foregoing c o n c l u s i o n has the support of our Supreme 
Court In G r l t t o n v. C i t y of Pes Moines. 247 Iowa 326, 73 N. W. 
2d 813, where I t i s s t a t e d : 

" I t Is fundamental that municipal c o r p o r a t i o n s 
are wholly c r e a t u r e s of the s t a t e l e g i s l a t u r e . 
They have no Inherent power t o do what was done 
here. They possess and can e x e r c i s e o n l y the 
powers (!) e x p r e s s l y granted by the l e g i s l a t u r e 
(2) n e c e s s a r i l y o r f a i r l y Implied In or Incident 
to the powers e x p r e s s l y granted, and (3) those 
Indispensably e s s e n t i a l - not merely convenient -
to the d e c l a r e d o b j e c t s and purposes of the 
m u n i c i p a l i t y . Brooks v. incorporated Town of 
Brooklyn, 146 Iowa 136, 141, 124 N. W. 868, 26 
L. R. A., N. W,, 425i Van Easton v. Town of 
Sidney, 211 Iowa 986, 989. 231 N* W. 475, 476, 
71 A. L. R. 820, and c i t a t i o n s ; Keokuk water
works Co. v. Keokuk, 224 Iowa 718, 731, 277 N. W, 
291) Iowa E l e c t r i c Co. v. Town of Cascade, 227 
Iowa 480, 483, 288 N. W. 633, 634, 129 A. t . R. 
758; CowIn v* C i t y of Waterloo, 237 Iowa 202, 
210, 21 N. W. 2d 705, 709. 163 A. L. R. 1327; 
2 M c Q u l l I l n , M u n i c i p a l Corporations, 3d Ed., 
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s e c t i o n 10.09, page 593; 62 C. J . S., M u n l c l -Ba l C o r p o r a t i o n s , s e c t i o n U7aj 37 Am. dur., 
u n t c i p a l C o r p o r a t i o n s, s e c t i o n 112. 

" E a r l i e r d e c i s i o n s s t a t i n g the r u l e substan
t i a l l y as we have expressed I t are He Ins v. 
L i n c o l n , 102 Iowa 6 9 , 77, 71 N. W. 189, and 
cases c i t e d t h e r e i n . 
"The powers co n f e r r e d upon m u n i c i p a l i t i e s are 
to be s t r i c t l y construed and when there Is un
c e r t a i n t y or reasonable doubt as to the ex
iste n c e of power I t w i l l be dented. C i t y of 
Onawa v. Mono Motor O i l Co., 217 Iowa 1Q42, 
1045, 252 H. W. 5441 Van Eaton V. Town of Sidney, 
supra, and c i t a t i o n s at page 990 of 211 Iowa* 
Brockman v. C i t y of Creston, 79 Iowa 587, 589-
591, 44 N. W. 822) 2 McQuillan, Municipal Cor
p o r a t i o n s , 3d Ed., s e c t i o n s 10.18, 10.19, pages 
621-625} 62 C. J * Municipal Corporations, 
s e c t i o n 119ej 37 Am. J u r . , Municipal Corpora
t i o n s , s e c t i o n 113* See a l s o Huff v. C i t y of 
Des Moines, 244 Iowa 8 9 , 92, 56 N. W. 2d 54. 56; 
Peterson v. Town of Panora, 222 Iowa 1236, 1240, 
271 H. W. 317* Ebert v. Short, 199 Iowa 147, 151, 
201 N. W. 793." 

And Insofar as making the p r o v i s i o n s of Section 405A .6 a p p l i c a b l e 
to c i t i e s w i t h i n the p r o v i s i o n s o f Chapter 405* I t i s to be s a i d 
t h a t there Is no appearance of l e g i s l a t i v e Intent to make tha t 
s e c t i o n a general p r o v i s i o n a p p l i c a b l e t o a l l municipal corpora
t i o n s ! on the other hand by I t s very terms i t s a p p l i c a b i l i t y Is 
c l e a r l y l i m i t e d to c i t i e s w i t h i n the c l a s s c o n t r o l l e d by Chapter 
405A, In Ferguson v. B r i c k . 248 Iowa 839, 82 M. W. 2d 849, t h i s 
r u l e wes s t a t e d : 

»* * * * R e l a t i v e M u n i c i p a l Corporations, powers 
granted by the l e g i s l a t u r e , are of two ki n d s : 
General, being those u s u a l l y possessed by a l l 
such c o r p o r a t i o n s , o r powers conferred In general 
terms; s p e c i a l or p a r t i c u l a r , which are granted 
f o r p a r t i c u l a r purposes or to p a r t i c u l a r corpora-
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t l o n s . 62 C. J . S., Mu n i c i p a l Corporations, 
s e c t i o n 113, 37 Am. J u r . , M u n i c i p a l Corpora
t i o n s , s e c t i o n 97J Eckerson v. C i t y of Des Moines, 
137 Iowa 452, 115 N. W. 177, wherein chapter 48 
of Acts of 32d G. A. was under c o n s i d e r a t i o n , 
holds that s a i d chapter Is l i m i t e d or p a r t i c u l a r 
In that I t embraces a p a r t i c u l a r form of govern
ment, I. e., the Commission form." 
Bearing In mind that the three t a x i n g bodies, the C i t y 

C o u n c i l , the Board of Supervisors and the School Board, possess 
no general s t a t u t o r y powers under Chapters 405 and 405A, Code 
1958, and that those which they do possess are s p e c i f i c a l l y 
l i m i t e d , the Department f i n d s that the Polk County Board of 
Supervisors has no power %o enter Into the suggested agreement. 

( Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

QSsMKB 



c(?\mtMAL LAW: tA^tu*,,/u^^~ 
m-V' 

( 

December 8, 1958 

Mr. Robert C. Wilson, D i s t r i c t D i r e c t o r 
United States Department of J u s t i c e 
Immigration and N a t u r a l i z a t i o n S e r v i c e 
Omaha 2, Nebraska 
Dear S i n 

In the enclosures submitted w i t h your l e t t e r of Decem
ber 1, 1956, I t Is shown that an a l i e n was convicted under a 
c i t y ordinance which Is as f o l l o w s : 

" S e c t i o n 1. It s h a l l be unlawful to commit 
any of the f o l l o w i n g actss 
«• * * *. 

"8. Make any indecent exposure of the person, 
or commit any Indecent or lewd a c t . " 
The question Is s t a t e d by t h i s quotation from your 

l e t t e n 
"We are attempting to e s t a b l i s h whether or not 
the crime involves moral t u r p i t u d e . I t i s the 
op i n i o n of t h i s o f f i c e that i t does not. 
"We have been requested by our Chicago o f f i c e 
t o o b t a i n from your o f f i c e an o p i n i o n based 
on past d e c i s i o n s or present I n t e r p r e t a t i o n 
as t o whether a c o n v i c t i o n under t h i s ordinance 
r e q u i r e s Indecent exposure be committed w i t h 
e v i l I n t e n t . " 
I n i t i a l l y , you are advised that t h i s o f f i c e I s , by 

s t a t u t e , l i m i t e d as to whom opi n i o n s may be rendered. Only 
S t a t e l e g i s l a t o r s , State o f f i c i a l s and County Attorneys may 
r e c e i v e o p i n i o n s * However, as a matter of courtesy, your ques* • 
t l o n i s discussed below. 

I t Is necessary to f i r s t set out our s t a t e s t a t u t e . 
S e c t i o n 725.1, 1958 Code of Iowa, which e s t a b l i s h e s the of f e n s e 
h e r e i n considered. 

file:///mtMA
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"Lewdness - Indecent exposure. If any man 
and woman not being married to each o t h e r , 
lewdly and v i c i o u s l y a s s o c i a t e and cohabit 
together, or i f any man or woman, married or 
unmarried, Is g u i l t y of open and gross lewd
ness, and desIgnedly makes an open and inde
cent or obscene exposure of h i s or her person, 
or of the person of another, every such person 
s h a l l be Imprisoned in the county j a H not ex
ceeding s i x months, o r be f i n e d not exceeding 
two hundred d o l l a r s . " (Underscoring ours) 

My research d i s c l o s e s no reported Iowa a u t h o r i t y as to 
what c o n s t i t u t e s moral t u r p i t u d e , or whether Intent i s a neces
sary c o n s t i t u e n t thereof. For t h i s reason r e s o r t Is made to 
more general a u t h o r i t y . 

According t o 22 C. J . S.. Cri m i n a l Law. S e c t i o n 30, where 
the s t a t u t e i s s i l e n t knowledge and c r i m i n a l i n t e n t are g e n e r a l l y 
e s s e n t i a l i f the crime involves moral t u r p i t u d e , but not If I t 
Is malum prohibitum. In any event I t Is e s t a b l i s h e d that whether 
Intent Is an element of the crime Is a matter of s t a t u t o r y con
s t r u c t i o n . See State y. Dahnke, 244 Iowa 599, 57 N. W. 2d 553, 
Sta t e v. S c h u l t z . z4z lowa 13Ztf. 50 N. W. 2d 9, and State v. 
Dobry, 217 Iowa 838, 250 N. W. 202. 

As Indicated In the above c i t a t i o n In 22 C. J . S. where 
the word "knowingly" o r other apt words are not employed to 
Indic a t e knowledge or i n t e n t then c r i m i n a l IrTEent Is not an 
element of the o f f e n s e . This view has been recognized In lowa. 
State v. S t r l g g l e s , 202 lowa 1318, 210 N. W. 137, 49 A. L. R. 
I Z 7 0 . 

You w i l l note that S e c t i o n 725.1, supra, contains the 
word "designedly". This word Is s i m i l a r In e f f e c t to "knowingly" 
o r " w i l l i n g l y " . I t I s , t h e r e f o r e , the opi n i o n of t h i s o f f i c e 
t h a t ' d e s i g n e d l y " Imparts Intent. Such i n t e n t was recognized In 
the case of State v. Vance. 119 lowa 685, 94 N. W. 204. Seaalso 
Words and Phrases, v o l . i z , page 424. 

The c i t y ordinance hereinbefore referred to does not use 
the word "de s i g n e d l y " , or any other word of l i k e nature. Thus, If 
in t e n t Is an element of moral t u r p i t u d e , the ordinance appears not 
to Involve moral t u r p i t u d e . 

Very t r u l y yours, 

H V F J M K B 

HUGH V. FAULKNER 
A s s i s t a n t Attorney General 
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Mr. C a r l L. Spies 
Palo A l t o County Attorney 
Emmetsburg, lowa 
Dear S i r s 

I am In r e c e i p t of your l e t t e r of November 18, 1958, i n 
which you request a c l a r i f i c a t i o n of a p r i o r o p i n i o n issued by 
t h i s o f f i c e , which request Is worded as f o l l o w s : 

1. H l have been pondering the meaning of your 
o p i n i o n of J u l y 19, 1957 to Ray Hanrahan, Polk 
County Att o r n e y , r e l a t i v e to the t a x a t i o n of 
corporate stock as monies and c r e d i t s and have 
concluded that under the p r o v i s i o n s of S e c t i o n 
429.2 of the Code the stock of e f o r e i g n c o r 
p o r a t i o n i s taxable f o r monies and c r e d i t s and 
the tax Is payable by the stock h o l d e r . The 
tax on an lowa c o r p o r a t i o n Is payable by the 
co r p o r a t i o n I t s e l f i f I read the s t a t u t e s c o r 
r e c t I y. 
2. "I gather t h a t you have c l a s s e d the stock 
of a f o r e i g n c o r p o r a t i o n as an Inte r e s t bearing 
c r e d i t so that I t Is not exempt under the amend
ment to S e c t i o n kt$*k made by the 57th General 
Assembly. I can't q u i t e f i g u r e out the reason
ing in the next to the l a s t paragraph on page k 
of the o p i n i o n wherein the Court In the M e r r l l 
case s t a t e s that stocks are not a c r e d i t even 
tho the s t a t u t e says they ere unless the s t a t u t e 
was amended a f t e r t h i s case was decided. 

3. " i would app r e c i a t e I t very much If you 
would confirm my understanding on the t a x a t i o n 
of f o r e t g n corporate s t o c k s . 1 don't expect 
any formal o p i n i o n on I t other than a r e p l y to 
the e f f e c t t h a t I may be r i g h t o r wrong In my 
co n c l u s i o n s . " 
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The c o n c l u s i o n s reached In the f i r s t paragraph of your 
l e t t e r o f November 18 are c o r r e c t w i t h one m o d i f i c a t i o n . Sec
t i o n 429.2, Code of lowa (1958) does not s t a t e that corporate 
stocks are moneys and c r e d i t s . Such s e c t i o n o n l y provides that 
c e r t a i n c o r p o r a t i o n stocks are to be taxed In the same manner 
as moneys and c r e d i t s . The s t a t u t e begins as f o l l o w s : "Moneys, 
c r e d i t s , and c o r p o r a t i o n shares or stock * * *." This Indicates 
that corporate stock Is In a separate c l a s s i f i c a t i o n . I f c o r 
porate stock was, in f a c t , a c r e d i t , there would be no need to 
mention corporate stocks s e p a r a t e l y , s i n c e they would be Included 
by use of the word " c r e d i t " . 

The conclusions s t a t e d in your second paragraph are not 
In accord w i t h the conclusions reached In the o p i n i o n of J u l y 19, 
1957* I n i t i a l l y , the stock of a f o r e i g n c o r p o r a t i o n i s not 
c l a s s e d as an i n t e r e s t bearing c r e d i t . The reason t h a t I t i s 
not exempt under the p r o v i s i o n s of the amendment to S e c t i o n 
429*4, e f f e c t e d by the 57th General Assembly, (s that the stock 
of a f o r e i g n c o r p o r a t i o n Is not moneys, c r e d i t s or accounts r e 
c e i v a b l e . Since non-Interest bearing moneys, c r e d i t s and ac
counts r e c e i v a b l e are the o n l y t h i n g s exempted by the terms of 
the amendment to S e c t i o n 429.4, I t would f o l l o w that the stock 
of a f o r e i g n c o r p o r a t i o n i s not exempted. 

You make the f u r t h e r observation In your l e t t e r of Novem
ber 18 that the s t a t u t e s t a t e s that stock are c r e d i t s . A c l o s e 
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s c r u t i n y of the s t a t u t e s f a l l s to support such a c o n c l u s i o n . 
This w r i t e r Is unable to locate In the Code of lowa (1958) any 
s t a t u t o r y expression to the e f f e c t that c o r p o r a t i o n stocks are 
c r e d i t s . 

1 t r u s t that the above s u f f i c i e n t l y answers your Inquiry. 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

) OSsMKB 



COURTS *i Change of venue m Xft ^rt-« 
J«6 :W£-^p--THEH a€A«4^^ If there Is but one a c t i v e 
j u s t i c e of the peace In a county, I t appears he may prop e r l y o v e r r u l e 
a motion f o r change of venue, or the p a r t i e s may, by consenting 
to personal j u r i s d i c t i o n , have the cause t r a n s f e r r e d to d i s t r i c t 

Mr. W111 lam Q. N o r e l l u s 
Crawford County Attorney 
Den I son, lowa 
Dear S i r : 

With regard to your l e t t e r of November 26, 1958, t h i s 
question Is submitted: 

"The question which t should l i k e to have answered, 
i f there Is any answer, Is t h i s . If there Is on l y 
one a c t i v e J u s t i c e of the Peace tn the County and 
a defendant charged w i t h a n o n i n d i c t a b l e o f f e n s e 
In that p a r t i c u l a r court a p p l i e s f o r a change of 
venue pursuant to the p r o v i s i o n s of Section 762 .13 
of the 1958 Code of lowa, to what Court may the 
J u s t i c e of the Peace transmit the o r i g i n a l papers 
as he Is compelled to do pursuant to the p r o v i s i o n s 
of S e c t i o n 762.14. I would a l s o l i k e to be advised 
If the change of venue could l a w f u l l y be sent to 
the D i s t r i c t Court in and f o r the same county." 

In 51. C J . S., J u s t i c e s of the Peace. Section 62, i t 
i s s t a t e d : 

"Where a t i m e l y and s u f f i c i e n t a f f i d a v i t Is f i l e d , 
and the other s t a t u t o r y steps are compiled w i t h , 
I t i s mandatory on the J u s t i c e to t r a n s f e r the 
cause unless i t appears that there Is no other 
j u s t i c e In the county to wnom*Tfie""""transTer can be 
made; . . (Emphasis added} 
To support t h i s p r o p o s i t i o n there Is but one d e c i s i o n 

reported, namely, Huff v. A r n e t t . 98 Neb. 420, 153 N. W. 496. 
That case was a c i v i l a c t i o n . JTn a f f i d a v i t f o r change of venue 
was f i l e d . There was no other q u a l i f i e d J u s t i c e In the county. 
Thus the motion f o r change of venue was ov e r r u l e d . The Nebraska 
s t a t u t e , upon the f i l i n g of an a f f i d a v i t f o r change of venue, 
provides: 

court 
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" . . . whereupon I t s h a l l be the duty of the 
J u s t i c e Immediately, to transmit a l l of the papers 
In the case, together with a c e r t i f i e d t r a n s c r i p t 
of a l l the proceedings before him, to the next 
nearest J u s t i c e in h i s county." 
O v e r r u l i n g the motion f o r change of venue was held proper 

where there was no other q u a l i f i e d J u s t i c e In the county. It 
was f u r t h e r s t a t e d that the defendant should have gone to t r t e l , 
and If an adverse r u l i n g was r e c e i v e d , appealed to the d i s t r i c t 
c o u r t . 

As noted In Evans v. Phelps. 77 lowa 526, there Is no 
p r o v i s i o n In the s t a t u t e s f o r t r a n s f e r r i n g an a c t i o n from J u s 
t i c e of peace court to the d i s t r i c t court before f i n a l d e t e r 
mination a f t e r which an appeal to d i s t r i c t court i s a u t h o r i z e d . 
However, I t i s pointed out in the Evans case that an a c t i o n may 
be dismissed and commenced anew in any other court having J u r i s 
d i c t i o n . 

Another p o s s i b i l i t y i s shown In Telephone Co. v. Howell, 
132 lowa 22, 109 N. W. 294. Where both tne j u s t i c e court and 
the d i s t r i c t court have J u r i s d i c t i o n of the subject matter, and 
the p a r t i e s consent or submit to J u r i s d i c t i o n over the person, 
then a b a s i s f o r t r a n s f e r e x i s t s . 

These words from the Howel1 case are the essence of the 
h o l d i n g : 

"In Davidson v. Wheeler, M o r r i s 238, t h i s court 
h e l d t h a t , where a court has J u r i s d i c t i o n of the 
subject matter, It may acquire J u r i s d i c t i o n of 
the p a r t i e s by consent, and that a change of 
venue taken by consent of both p a r t i e s conferred 
j u r i s d i c t i o n upon the court to which the change 
was taken although such change was not a u t h o r i z e d 
by law, the court being one having J u r l s d l e t ion 
o f the s u b j e c t matter . . . " 
Since the s t a t u t e s as to change of venue from one j u s t i c e 

court t o another are the same i n substance whether i t be a c i v i l 
or c r i m i n a l case, the cases above discussed would appear e q u a l l y 
a p p l i c a b l e t o changing the place of t r i a l of a n o n - i n d i c t a b l e 
misdemeanor. 
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Thus, I t appears that (1) the J u s t i c e of peace may, 
under the Nebraska d e c i s i o n hereinbefore mentioned, o v e r r u l e 
the request f o r change of venue, or (2) the p a r t i e s may, in 
view of the f a c t that there Is concurrent j u r i s d i c t i o n in the 
j u s t i c e and d i s t r i c t c ourts over the subject matter of non
i n d i c t a b l e misdemeanors, by s t i p u l a t i o n , have the cause t r a n s 
f e r r e d to d i s t r i c t c o u r t . 

Very t r u l y yours, 

HUGH V. FAULKNER 
A s s i s t a n t Attorney General 

H V F J M K B 

) 
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