
January 3 , 1957 

Mr. Robert S. Bruner 
County Attorney 
C a r r o l l , Iowa 
My dear Bob* 

I have yours of the 2 9 t h u l t . i n which you submitted the 
following* 

"Our County Assessor died on November 1 6 ? 1 9 5 6 . 
His successor is.soon to be appointed by the 
Conference Board* Meanwhile, we f i n d that, 
p r i o r to his death, the Assessor had completed 
many of the assessments f o r the forthcoming 
year. These assessnilent r o l l s bear a fa c s i m i l e 
of his signature and are proper order. 
"My question i s whether or not i t i s permis
s i b l e f o r the new Assessor to send out these 
assessments which bear the name of the deceased 
Assessor." 
In r e p l y thereto I advise you that I am of the opinion 

that i t i s not permissible or authorized for the new assessor to 
send out these assessments which bear the name of the deceased as-* 
sessor. The statute requires the assessor to furnish assessments 
to persons, etc. Obviously, the deceased assessor i s not the as
sessor. However, I see no objection to the successor assessor 
adopting these assessments i f he be so advised and to send them 
out bearing his signature* 

Very t r u l y yours, 

OSCAR STRAUSS 
Second Assistant Attorney General 



January 3 , 195? 

flr. Rark D. Buohheit 
Fayette County Attorney 
West Union, Iowa 
Dear Mr. Buohheit: 

Beqelpt I s acknowledged of your l e t t e r of December 
18th ae follows: 

" I have had a recent inquiry concerning the 
establishment of an O i l Bsth coupled with a Mas
sage treatment. 

"I interpret t h i s practloe as coming under 
Chapter 157 of the 195* Code of Iowa as being 
the Preotlce of Cosmetology and as such, no ap
pli c a n t could practice t h i s profession unless 
he or she were licensed, as set out i n 157 . 3 . 

BA treatment consists of an o i l bath followed 
by a complete body massage f o r either men or women 
whichever the case may be. 

"I would l i k e to have you oonflrm ray idees 
on the above matter." 

Seotion 1 5 7 . 1 , Code 195**, defines the practice of 
cosmetology and provides as follows: 

"Definitions. For the purpose of t h i s chap
ter the following olasaies of persons s h e l l be 
deemed to be engaged i n the practice of cosmetol
ogy; 

B l , Persons who, f o r compensation, engage 
i n or who hold themselves out to the public as 
being engaged i n any one or any combination of 
the following practices: Cutting, dressing, c u r l 
ing, waving, bleaching, c o l o r i n g , and s i m i l a r 
work, on the heir of any woman or c h i l d by any 
means whatever. 
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Persona who, with hands or mechanical 
or e l e o t r i o a l apparatus or appliances, or by the 
use of ocffijeUo PEflgfiXfittlPflg, flnUflgpfaofft &m~ 
XSLB., IPUPftP,, JQ£ engage for compensation 
i n any one or any combination of the following 
practices! Massaging, cleansing, stimulating, 
manipulating, exercising, manicuring, beautify-
ins* or si m i l a r work, the soalp, face, neck, hands, 
arms, bust or upper part of the body, or the re
moving of superfluous hair by the use of e l e c t r i 
c i t y or otherwise, on or about the body of any 
woman or c h i l d . * (Smphasis ours) 

It should be noted^at the outset that both subsec
tions of the«quoted statute Ore limited to services performed 
for women an i children. Subsection 1 further appears i r r e l 
evant to your question for the reason that i t refers to work 
don® upon the hair only. 

Thus, the question i s narrowed to whether Seotion 
1 5 7 . i t 2 ) requires one who gives "an o i l bath followed by a 
complete body messagew to © woman or c h i l d to obtain a lloense 
to practice cosmetology. 

It should be noted that the l i s t of preparations 
contained i n Subsection Z appears to include items used pri*-
marlly for the beaut i f i c a t i o n of sk i n and hair and makes no 
express reference to " o i l " as suoh or to rubbing agents such 
as mineral o i l , o l i v e o i l , or alcohol commonly used i n connec
t i o n with message f o r purposes of ordinary cleanliness or re
l a x a t i o n as distinguished from s k i n or hair beaut i f l o s t ion. 

It i s , therefore, ray opinion that complete o i l baths 
with incidental massage given f o r the purpose of ordinary clean
l i n e s s and relax a t i o n as distinguished from cosmetic or skin 
beaut i f lost ion purposes are not w i t h i n the contemplation of 
Section py5|?.l. 

The a p p l i c a t i o n of said section to the p a r t i c u l a r 
operation giving r i s e to your question presents, therefore, 
a question of fact to be determined from the actual operation 
and the manner i n which the operator holds f o r t h his services 
to the p u b l i c . 

Very t r u l y yours, 

LGAsjnfm 
LEONARD C. ABELS 
Assistant Attorney General 



Jarm«r? 4 , 1957 

Dr. H« T. Ops*hi, Chiropractor 
Seoretary, Board of Chiropractic 
State Oepartraent of Health 
L 0 C A L 
Dear Dr. Qpaehlf 

Receipt i s acknowledged of your l e t t e r of Jenuery 
3rd as follows: 

"Tour opinion l a requested as to what means 
are lawfully available f o r removing from o f f i c e 
a ohalrraaa or seoretcry of an examining board 
selected under the provisions of Section 1**7.22, 
Cod® 1 9 5 ^ . " 

Section 1 ^ 7 . 2 2 , Code 195**» to which your l e t t e r r e 
f e r s , provides as follows: 

"Officers. Each examining board s h e l l or
ganise annually and s h a l l ©elect a chairman and 
a secretary from i t s own membership." 

I t i s to be noted that the quoted section provides 
only for s e l e c t i o n of such o f f i c e r s at the annual organisation 
meeting end fa&teee no provision whatsoever for removal of of
f i c e r s of on examining board or s e l e c t i o n of successors prior 
to the next annual organisation meeting thereafter. 

Section 6 6 . 1 , Cod© 195^, provides as follows: 
•Semoval by court. Any appointive or elec

t i v e off ioer, except such as may be removed only 
by impeachment, holding any pu b l i c o f f i c e i n the 
state or i n any d i v i s i o n or aun i o i p a l l t y thereof, 
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may b© ramoved from o f f i c e by the d i e t r i o t court 
for any of the following reasons: 

*1. For w i l l f u l or habitual negleot or re
f u s a l to perfpga the duties of his o f f l o e . 

" 2 . For W i l l f u l misconduct or maladministra
t i o n i n o f f i o e . 

° 3 . For corruption, 
• % , For extortion. 

*5» Upon oomriotlon of a felony. 
8 6 . For i n t o x i c a t i o n , or upon conviction 

of being i n t o x i c a t e d . 9 

Thue, the grounds for removing an o f f i c e r of an ex
amining board from o f f i c e ere the same as for removing any <:•• 
other ©ember of such hoard from o f f i c e . 

In answer to your question, X would, therefore, ad
vi s e you that the exclusive method for removal from o f f l o e of 
an o f f i c e r of an examining board during the annual term f o r 
which he was selected i s the sethod provided i n Chapter 66, 
Code 195^» whioh method, i f successfully"•employed ©gainst such 
o f f i c e r , would result i n hie removal both as o f f i c e r of the 
board and as member of the board. 

Very t r u l y yours, 

LEQMEJD C. ABSLS 
Assistant Attorney General 

LCAtisf nt 



January 4 , 1957 

Honorable Dsvld 0. Shaff 
Senator, Clinton County 
3ok Weston Building 
C l i n t o n , Iowa 
Deer S i r : 

Reoeipt i s acknowledged of your l e t t e r of December 
28tb as follows: 

B I t has been brought to our attention that 
the doctors i n Clinton County believe i t i s against 
the state law for them to give out Information 
oonoernlng patients who have received blood trans
fusions. 

"The Red Cross chapters i n counties i n west
ern Iowa have been receiving this information 
for the pest f i v e years from t h e i r dootors and 
are of the opinion that i t i s perfectly l e g a l . 
Kou;ld you please advise concerning the l e g a l i t y 
of giving out this Information concerning blood 
transfusions received by doctors* patients." 

The only general statutory r e s t r i c t i o n on disclosure 
of information 1 have been able to disoover is contained i n 
Section 6 2 2 . 1 0 , Code 195*+, which, of course, pertains only 
to a d m i s s i b i l i t y of evidence i n oourt. As to any common law 
l i a b i l i t y which a physloian might incur by disclosure of In
formation had by him by vi r t u e of doctor-patient relationship 
i f such disclosure should result i n a private lawsuit for w r i t 
ten or o r a l defsmatlon, t h i s o f f i c e expresses no opinion. 

I would advise you thfct the matter appears to be 
one wherein the canons of ethios of the medical profession 
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rather than the statutes of Iowa would govern the d i s c r e t i o n 
of the physician i n di s c l o s i n g Information. 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LGAsEifm 



January 4 , 195? 

Mr. Charles Mather 
Sao County Attorney 
Sao C i t y , low© 
Deer Mr. Mather: 

Receipt i s acknowledged of your l e t t e r of December 
28th as follows: 

"I have been asteed to inquire what the duty 
of a town marshal i s i n arre s t i n g persons for 
v i o l a t i o n of lav committed outside the J u r i s d i c 
t i o n of the town which he serves, but i n the oounty 
which includes that town. Does he have e duty 
to arrest persons for public offenses committed 
i n his presence, or i s his authority no more than 
that of a c i t i z e n ? " 

Zn answer thereto, I would refer you to Section 7^8 .4, 
Code 195^, which provides as follows: 

"Duties, I t s h a l l be the duty of a peace 
o f f i c e r and his deputy, i f any, throughout the 
oounty, township, or municipality .&£ which he 
JLE Bu,qh o f f i c e r , to preserve the peace, to f e r 
ret out crime, to apprehend and arrest a l l crim
i n a l s , and insofar as i t is w i t h i n his power, 
to secure evidence of a l l or lines committed, and 
present the same to the oounty attorney, grand 
juryjt, mayor or police courts, end to f i l e i n f o r 
mations against a l l pdrsone whom he knows, or has 
reason to believe, to have viol a t e d the laws of 
the state, and to perform a l l other duties, c i 
v i l or crimina l , pertaining to his o f f i c e or en-
Joined upon him by law. Nothing herein s h a l l 
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he deemed to c u r t a i l the powers and duties other
wise granted to or imposed upon peaoe o f f i c e r s . " 
(Emphasis ours) 

I would further refer you to Section 3 6 8 . 1 5 , Code 
195^1 which provides i n pertinent part: 

"They ( c i t i e s and towns) s h a l l provide f o r 
the preservation of the peaoe and enforcement 
of law aOi&ia corpora? l i m i t s , end may es
t a b l i s h , house, equip, s t a f f , uniform and main
t a i n a polloe department of which the marshal 
s h e l l be ohief. . . They s h a l l have power, when 
authorized by a majority vote of the electors 
thereof, to maintain a j o i n t p o l i c e department 
with any contiguous municipal corporation, . • w 

(Emphasis ours) 
I would further refer you to Seotion 3^>8A,17, Code 

I 9 5 U , which provides as follows: 
M£he marshal. The marshal s h e l l be ex of

f i c i o chief of police and may appoint one or more 
deputy marshals, who may perform his duties, and 
who, i n c i t i e s of f i f t e e n thousand or more popu
l a t i o n s h a l l be members of the police force. He 
s h a l l have the supervision and general d i r e c t i o n 
of the police force, and s h a l l be the m i n i s t e r i a l 
o f f i c e r of the corporation. He s h a l l suppress 
a l l r i o t s , disturbances, and breaches of the peaoe, 
arrest a l l disorderly persons JJJ tl^e o l t v or town 
and a l l persons committing any offense against 
the ordinances thereof, and forthwith bring such 
persons before the proper court f o r examination 
or t r i a l . He s h a l l pursue and arrest any person 
f l e e i n g from Justioe, end s h a l l d i l i g e n t l y enforce 
a l l laws, ordinances, and regulations f o r the 
preservation of the public welfare and good or
der, and s h a l l have the same powers and duties 
as constables i n s i m i l a r oases. He s h a l l attend 
updid the B i t t ings of the mayor's and polloe oourt, 
and execute w i t h i n the oounty and return a l l writs 
and other processes directed to him therefrom." 
(Emphasis ours) 

i would, therefore, advise you that, i n general, 
the power of a town marshal to make arrests outside the cor
porate HtHit8 of the town i n which he serves i s no greater 
than that of any c i t i z e n . There are, of course, exceptions 
to the rule as for example, i n the oase of fresh pursuit, or 
where such marshal i s c e l l e d upon by the governor or attorney 
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general under Seotion 748.6, Code 195^, or i f he toe acting 
under other speolal statutory authority. 

However, In the s p e c i f i c s i t u a t i o n described i n your 
l e t t e r , to w i t , Mfrere & offense 18. wmXtosti, l a his. SUBS.-
enqe his authority to make an arrest as a private o l t l z e n ap
pears e n t i r e l y adequate under Section 7 5 5 » 5 , Code 1954, which 
provides i n pertinent pert as follows: 

BA private person may make an arrest: 
" 1 , For a public offense oommltted i n his 

presence . . . " 
Very t r u l y yours, 

LSOHAHD C. ABELS 
Assistant Attorney General 

LCA:mfm 



January 4 , 195? 

Mr. tm W i l l i s 
Dsallae County Attorney 
Bruce Building 
^erry, Iowa 
Dear Kr. W i l l i s : 

Receipt l a acknowledged of your l e t t e r of December 
30th as follows: 

"A member of the Dallas County Board of Sd-
uoation plans to move from the County i n January 
1 9 5 7 . ibe f i r s t regular fneeting of the Board of 
Education following his move w i l l be A p r i l 1 , .:" 
1 9 5 7 , which would be the e a r l i e s t date when a %, 
successor could be appointed according to Seotion 
2?3.4 Code of Iowa 1954. However, the Pfcrch school 
e l e c t i o n precedes t h i s meeting end tba Board i s 
desirous of knowing whether i t would be possible 
for the successor t c be elected at the March 195? 
e l e c t i o n . 

*2 have advised the Board that i f the pro
cedure set f o r t h i n Chapter 2?3 of the Code Is 
followed that the tfaosncy In the of f l o e would 
not be declared u n t i l the A p r i l 1, 1957 meeting 
and that at t h i s time a successor should be ap
pointed who would serve u n t i l A p r i l 1 , 1959 end 
that a Direotor would bff elected to th i s o f f i c e 
i n the election i n Kerch 1959. I pointed out 
that while i t was true that there would be a va
cancy i n January 1957i that t h i s vacancy would 
not be acknowledged u n t i l the meeting of A p r i l 
1. 1 9 5 7 . 

"Mevertheleep the Board of Education- wishes 
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an Attorney General's opinion as to whether i t 
i s possible f o r a euooessor to be elected at the 
March 195? e l e c t i o n to serve the balance of the 
unexpired tern and i f so what steps should be 
taken, by whom should they be taken and at what 
intervals or periods of time should they be tak
en i n the procedure to bring about such an elec
t i o n . • ' i . 

Seotion 273,4, Code 1954, to which your l e t t e r re-
fere, provides i n pertinent part as follows* 

"Elections to the oounty board of education 
s h a l l be held at the annual school elections i n 
odd-numbered years for mashers whose terms expire 
on the f i r s t Monday i n A p r i l following said elec
tions and t h e i r term of o f f i c e s h a l l be f o r s i x 
years. Vacancies on said board s h a l l be f i l l e d 
at the next regular ©set lag of the board by ap
pointment by the remaining members of the board 
u n t i l the next odd-numbered year election at which 
eleot l o n a member s h a l l be elected to f i l l the 
vacancy f o r the balance of the unexpired term, 
A vacancy fthall be defined as i n section 2 7 7 . 2 9 , " 

I t i s thus provided that vacancies giuet be f i l l e d 
by appointment "at the next regular meeting:". The frequency 
and time of "regular" meat tags are prescribed i n Section 273.10, 
Code 1954, as follows: 

"Hegular meetings. The board s h a l l meet 
regularly four time-8 each year according to a 
schedule adopted at the organisation meeting and 
s h a l l meet i n s p e c i a l session upon c a l l of the 
president or upon c a l l of the secretary when a 
request is f i l e d with the secretary signed by 
two members of the board. 1 1 

From the quoted soot-ion* i t would appear that the 
advioe you have given the board i s oorreot If "the next reg
u l a r meeting" i s held a f t e r the M*>rch e l e c t i o n . However, there 
nothing to prevent the board from c a l l i n g a anepla^ meeting 
f o r the purpose of amending the schedule of regular meetings 
previously adopted by i t so as to place one of said rapalar 
meetings before the Karoh e l e c t i o n and thus s a t i s f y i n g the 
requirements of Section 2 ? 3 . 4 . 

Very t r u l y yours, 

LCJi: cif m 
LEONARD C ABuLS 
Assistant Attorney General 



January 7 , 1957 

Dr. Edmund Q. JSlmmerer 
Commissioner of Health 
State Board of Medical Kxamlners 
L O C A L 
Dear Dr. Zimtnerer: 

Reoelpt i s acknowledged of your l e t t e r of December 
28th 88 follows": 

•Pursuant to the authority of Section 135D.20 
of the 1954 Code of Iowa, the Stat® Department 
of Health has the authority to delegate to l o c a l 
Boards of Health duties of Inspection and regu
l a t i o n of mobile home parks w i t h i n t h e i r j u r i s 
d i c t i o n . This section further provides f o r the 
payment of f i f t y per cent ( 5 0 $ ) of the annual 
license fee to the Treasurer of the l o c a l J u r i s 
d i c t i o n involved when duties are so delegated 
to the l o c a l Board of Health, 

"The o r i g i n a l law as enacted (Acts 1953» 
55 G.A., Chapter 1 3 8 , Seotion 22) did not provide 
for an appropriation from which the f i f t y per 
cent (50^) annual license fee oould be paid, and 
these fees have not been returned to l o c a l Jur
i s d i c t i o n , This section wes amended by Acts 1955 
( 5 6 t h O.A.), Chapter 97, Seotion 1, e f f e c t i v e 
July 1, 1955, to provide en appropriation from 
the general fund of the State i n an amount suf
f i c i e n t to pay the proportionate fees allowably 
to the l o c a l J u r i s d i c t i o n involved, as provided 
i n Seotion 135D.20 of the 1954 Code of Iowa. 

B # * <3> » # 
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"1. In the absence of an appropriation pro
v i s i o n In the o r i g i n a l enactment of t h i s law, 
on what dates are the l o c a l juried lot ions l e g a l l y 
e n t i t l e d to claim the f i f t y per cent (50>) annual 
license fee? 

w 2 . From what date may the State Treasur
er's o f f i c e authorize the payment of the f i f t y 
per cent ( 5 0 $ ) annual license fee to the l o c a l 
J u r i s d i c t i o n under t h i s law?" 

Seotion 135D.20, Code 1954, to which your l e t t e r 
r e f e r s , provides as follows: 

"Powers delegated to l o c a l boards. The state 
department of health s h a l l have the power to d e l 
egate to looal boards of health the duties of 
inspection and regulation of mobile home perks 
located w i t h i n the J u r i s d i c t i o n of such l o c a l 
board of health, where, i n the opinion of the 
state department of health, suoh delegation oen 
beet effectuate the p o l i c i e s of t h i s chapter. 
When s&id duties are so delegated, f i f t y peroent 
of the annual license fee collected therefrom 
s h a l l be turned over to the treasurer of the Jur
i s d i c t i o n involved." 

Chanter 9 7 , Section 1, Acts of the 5 6 t h General As
sembly, under which your question arises provides as follows: 

^Section 1. Section one hundred t h i r t y - f i v e 
D point twenty (135D .20) , Code 1954, i s hereby 
amended by s t r i k i n g the period at the end thereof 
and adding the following: 

• 1» hereby appropriated from 
the g^neral'fund of the state an amount s u f f i c i e n t 
to pay the proportionate fees allowable to the 
J u r i s d i c t i o n involved, as provided i n this sec
t i o n . " ' 

l a answer to your questions, I would advise you thot 
l o c a l boards of health to which duties of inspection and reg
u l a t i o n have been delegated by the state department of health 
under Section 1 3 5 & . 2 0 , Code 1954, are e n t i t l e d by the express 
terms of said seotion to make claim on account of services 
performed thereunder for whatever period or periods they have 
performed suoh services. 

However, as to payment of suoh claims from the ap
propriation to which your l e t t e r refers, i t i s elementary lew 
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that a statute may be given retroactive effect only when i t s 
language expressly manifests l e g i s l a t i v e intent that i t s h a l l 
have suoh e f f e c t . Section 1 # Chapter 97, Acts of the 5$*h 
Generel Assembly contains no express provision making i f s ef
fect r e t r o a c t i v e . I would, therefore, advise you that only 
claims aocrulng on or a f t e r J u l y 4, 1955» the e f f e c t i v e date 
of said statute, mey be paid from the appropriation provided 
therein. 

As respects those claims under Section 135D.20 which 
accrued p r i o r to July 4 , 1955, further l e g i s l a t i v e appropri
a t i o n would be required. 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCArmfm 

http://Jan.ua


January 8 , 1957 

Mr. John J . gfUHarea 
Montgomery County Attorney 
Montgomery County Nat ional Bank Bldg* 
Red 0ak f Iowa 

Dear Johns 

Rooeipt is acknowledged of your l e t t e r of January 3 In which 
you etaias 

There i s no a l l e g a t i o n that any of the contents of the 
veh ic le was s p i l l e d onto the pub l i c thoroughfare* I 
f i n d no legal bas is for such charge, but I do know that 
there i s considerable thought among loca l and s tate o f 
f i c i a l s that the mere f a i l u r e to cover a load of gravel 
with a ta rpau l in i s unlawful* 

"J would appreciate your adv is ing me as to whether 
or not my conclus ions ar© correct* i f ao y I be l ieve 
fur tbor e f f o r t should be aado to co -ord inate law e n f o r c e 
ment in such matters*" 

in answer to your l a t t e r I would state that the only sect ions 
of the Code which might be a p p l i c a b l e are 321.3^9 e n t i t l e d "Put t ing 
Glass* ©to*#, on Highway*1' 321.370 e n t i t l e d "Removing Injur ious Ma
t e r i a l , " and 321«*K>0 e n t i t l e d " S p i l l i n g Loads on Highways*" 

It would appear that the charge Indicated by you waa probably 
f i l e d under Seotion 321*440 in t h a i the veh ic le was not 1 8so c o n 
st ructed or loaded as to prevent any of i t s load from dropping! 
a i f t i n e . leak ing , Of o t h e r w i s © escaping therefrom*" There are no 
annotations under t h i s sootion and I would agree with you that 
there appears to be no l e g a l bas is fo r charging a commission of a 
crime by reaeon of f a i l u r e to cover a load of gravel with a t a r 
paul in* i f the prov is ions of arc otherwise complied with* 

S I - I - J ^ 
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I do not understand what you have in mind concerning tho c o 
o rd inat ion of law enforcement in connection with i h i o problea* 

1 oond peTEon&l regards and good «r i ahos to you* 

Youro very t ru ty j 

Attorney Qonoral 
ffACltttf 
0C$ fclr* C. J* lymar. 

Aoaiaioot Attorney General 
Highway Commi esf on 
Ames* Iowa 

Slr# C l in ton H» &?oyer 
Oomrci ketone r of Publ ic Safety 
Stato O f f i c e B u i l d i n g 
l o c a l 
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January 8 , 1957 

Mr. Charles King 
Marshall County Attorney 
Courthouse 
Marshalltown, Iowa 
Dear^Slr: 

This w i l l acknowledge receipt of yours i n which youl-
\ submit the following: 

"The Marshall County Board of Supervisors 
have esked me to advise them BB to the legal steos 
to be teken i n connection with s proposed i n s t a l 
l a t i o n of sr>proximately 12,800 feet of pipe to 
convey a gas supply to the Marshall County Rome 
fo r heating and, Cooking, purposes i n the i n s t a l 
l a t i o n of gas ooMrsrsion burners i n the furnaces 
i n 8Rld County Korce. At present the heating is 
done with ooal by the use of stokers* The equip
ment i s i n good condition but the Board of Sup
ervisors f e e l that a substantial saving w i l l be 
ultimately effected i f the gas heating system 
is i n s t a l l e d . Preliminary negotiations with the 
Iowa E l e c t r i c Light and Power Company In Marshall-
town, indicate the orobable cost of i n s t a l l i n g 
the pipe to be $19 ,200.00. A roet0r i n s t a l l a t i o n 
necessitates the purchase of e smell tr a c t of 
land at an approximate oost of $650,00 and the 
two gaB conversion burners required w i l l oost 
approximately #500.00 each. If possible, the 
Board desires to pay f o r the I n s t a l l a t i o n of the 
pipe by means of a monthly 'service charge' added 
to each gas b i l l over e period of three to f i v e 
years. 

) 
"I have examined the following statutes: 
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" 3 3 2 . 3 . The Board of Supervisors at any-
regular meeting s h a l l have power: 

n . . . 
" ( 6 ) To represent i t s oounty and have the 

oare and management of the property and business 
thereof i n a l l oases where no other provision 
i s made. 

ti 
. « • 

" ( 1 2 ) To purchase, f o r the use of the ooun
ty, any r e a l estate necessary for oounty purposes; 

« • « 

*(:15) To b u i l d , equip, and keep i n repair 
the neiaesBary buildings for the use of the oounty 
and of the courts. 

" 3 3 2 . 7 . No b u l l s i n g s h a l l be ereoted or 
repaired when the probable cost thereof w i l l ex
ceed $ 2 0 0 0 . 0 0 except under an express w r i t t e n 
contract and upon proposals therefor, invited 
by advertiseme.at for three weeks i n a l l the of
f i c i a l newspapers of the oounty i n which the work 
1G to bo done. 

" 3 3 2 . 8 . Contracts for buildings and repairs 
apeoified by seotion 3 3 2 . 7 s h a l l be l e t to the 
lowest responsible bidder at © time and place 
whioh s h a l l be d i e t i n o t l y stated i n the advertise
ment. The board may on the day fixed f o r l e t t i n g 
suoh oontraot adjourn the hearing to some l a t e r 
date and place, of which a l l parties s h a l l take 
notice. The board may reject any and a l l bids 
and advertise f o r new ones. The detailed plans 
and npecifioations f o r suoh improvements s h a l l 
be on f i l e and open to publio inspeotion i n the 
offloe of the auditor of the oounty inr-whioh the 
work ie to be done before advert i3eraent for bids. 

" 3 ^ 5 . 1 . The board, of supervisors s h a l l not 
order the erection of, or the building of an ad
d i t i o n or extension to, or the remodeling or re
construction of a . . . county home when the prob
able cost w i l l exceed $ 1 0 , 0 0 0 . . . , u n t i l a 
proposition therefor s h a l l have been f i r s t sub
mitted to the l e g a l voters of the oounty, p.nd 
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voted f o r by a majority of a l l persons voting 
for and against suoh proposition at a general 
or s p e c i a l e l e c t i o n , notice of the same being 
given as i n other s p e c i a l elections, 

" 2 5 3 , 2 , The board of supervisors, or any 
oommittee appointed by i t for that' purpose, may 
make a l l oontracts and purchases requisite f o r 
the oounty ferm and home . . . . 

" 2 3 , 1 , The words 'public improvement* as 
used i n t h i s chapter s h a l l mean any bu i l d i n g or 
other construction work to be paid for i n whole 
or i n part by the use of funds of any municipal
i t y . The word •municipality 1 as used i n t h i s 
chapter s h a l l mean oounty, . . . • 

" 2 3 . 2 . Before any municipality s h a l l enter 
into any contract for any plffc&'ic improvement to 
ooQt .^§000.00 or more, the governing body propos
ing td^inske such contract s h a l l adopt proposed 
plans and s p e c i f i c a t i o n s and proposed form of 
oontrnot therefor, f i x a time end place for hear
ing thereon . . . # and £i.ve notice thereof by 
p u b l i c a t i o n i n at least one newspaper o f general 
c i r c u l a t i o n i n such municipality at least t e n 
days b e f o r e s e i d hearing. 

• M I Rhou ld l i k e your o p i n i o n on the fol.lo w 
ing: 

" 1 . Would t h e i n s t a l l a t i o n heretofore out
lined or any part thereof constitute t he ' b u i l d 
ing of an addition ortjextenfe, ion to, or a remod
eling or reconstruction* of'":s oounty home wi t h i n 
the meaning of section 3^5.1 of the code no as 
to require submission of the proposition t o t h e 
voters? 

" 2 , ¥ould s a i d i n s t a l l a t i o n or any part 
thereof constitute a 'public improvement' within 
the meaning of section 2 3 . 1 of the code so as 
to require a oompli&noe with the procedure out
li n e d i n chapter 23 of the oode and would r.uch 
i n s t a l l a t i o n or any part thereof constitute 'pub
l i c improvement* w i t h i n the meaning of seotion 
5 7 3 . 2 thereby making necessary the furnishing 
of a performance bond f o r said i n s t a l l a t i o n ? 

*3. Would said i n s t a l l a t i o n or any pert 
thereof constitute 'repairs' of a building w i t h i n 
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the meaning of section 3 3 2 . 7 of the code? 
" 4 . Chapter 23 of the code on the one hand 

and seotion 3 3 2 ,8 of the code on the other set 
forth c e r t a i n provisions r e l a t i v e to the adoption 
of plans and s p e c i f i c a t i o n s , notice, hearing, 
etc. Which of these procedures are to be followed 
with respect to the proposed i n s t a l l a t i o n discussed 
herein? 

° 5 . From what funds should the oost and 
i n s t a l l a t i o n of the pipe, and the conversion burn
ers, and the cost of the r e a l estate be paid? 

" 6 , Is there any l e g a l objection to the 
payment of the oost and i n s t a l l a t i o n of the pipe 
being paid over a period of three to f i v e years 
by raeanB of an additional monthly 'servioe charge* 
being added to the monthly gas b i l l ? 

"The only authority I heve found to date 
bearing upon the answers to any of the foregoing 
questions are two opinions from your o f f i c e w r i t 
ten i n the year 1928, One of said opinions deals 

) with the question of the authority of t h e board 
of supervisors to erect a transmission l i n e at 
a cost of three thousand d o l l a r s t o carry eleo-
t r i o current to t h a county home. In that opin
ion at page 304 you state t h a t t h e board had au
t h o r i t y under section 5 1 3 0 , Code o f Iowa 1 9 2 7 , 
(now section 3 3 2 . 3 of the Code) to ereot the trans
mission l i n e . In t h i s opinion you state: 

"•Under these provisions we are o f th « opin
ion that the county board of supervisors would 
have the authority to build a transmission l i n e 
for t he purpose of carrying e l e c t r i c ourrent to 
the oounty farm. I t would be necessary, however, 
for the oounty to advertise for bids under the 
provisions of section 5131 (now section 3 3 2 . 7 ) 
i f the coBt would exoaed two thousand d o l l a r s . ' 
In the other opinion at page 330 i t is. stated, 
t h a t a contract for the purchase of machinery 
to be used as a replacement i n a municipally owned 
water plant was not a contract f o r a public im
provement w i t h i n the meaning o f what 1B now seo
t i o n 2 3 . 2 of the code." 

In answer to the foregoing I would advise as follows: 
) 1 . In answer to your question number one I am of 
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the opinion that the proposed p i p e l i n e and the I n s t a l l a t i o n 
of Ijas conversion burners i n the county home are not w i t h i n 
the ̂ meaning of Seotion 3^5.1, Code of 195^, and submission 
of the proposition to the voters, therefore, i s not re3srt$%e. 

2 . In answer to your question number two I would 
advise you that i n my opinion the proposed oonstmotion and 
i n s t a l l a t i o n constitutes a%public Improvement w i t h i n the mean
ing of Section 23,1, Code of 195^» and would necessitate the 
furnishing of a performance bond provided for under Section 
573 .2 , Code of 195*+. 

3» In answer to your question number three I would 
say that i n my opinion the foregoing deporibed proposed con
stru c t i o n does not constitute a repair. See the oase of Fuchs 

'•••Sr.*;: 

2m. Cedar -Rapida, 158 Iowa 3 9 2 , 139 N.W. 903, ^ L.R.A. U.S.) 
5 9 0 . 

U. In answer to your question number four I would 
advise you that the prooedure nreaoribed under Chapter 23 i n 
the i n s t a l l a t i o n and completion of the improvements should 
be followed. 

5 . In answer to your question number f i v e I would 
advise that i n my opinion the cost of the proposed Improvement 
and purchase of the r e a l estate i s payable out of the county 
general fund. 

6 , In answer to your question number s i x I would 
advise that the oost of the Improvement cannot be paid over 
a period of three to f i v e yearsuunder the guise o.T monthly 
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serv ice?:-charges. On the other hand, the cost thereof s h a l l 
be paid from the c o l l e c t i b l e revenues for the tax year In con
formity with the provisions of Seotion 3^3.10 which provides 
as follows: 

aExpenditures confined to receipts. I t s h a l l 
be unlawful for any oounty, or f o r any o f f i c e r 
thereof, to allow any claim, or to issue any war
rant, or to enter into any oontraot, which w i l l 
r e s u l t , during said year, i n an expenditure from 
any oounty fund i n excess of an amount equal to 
the o o l l e o t i b i e revenues i n said fund for said 
year, plus an^-unexpended > ' balance i n said fund 
for any previous years. 

"Any o f f i c e r allowing a claim, issuing a 
warrant, or making a oontraot contrary to the 
provisions of t h i s seotion, s h a l l be held person
a l l y l i a b l e f o r the payment of the claim or war
rant, or the performance of the contract," 

Very t r u l y yours, 

OSCAB STRAUS3 
Second Assistant Attorney General 

0S:mfm 
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Honorable Leo A. Hoegh 
Goveraor of Iowa 
B u i l d i n g 
Dear Governor: 

You have submitted to me a letter from President Virgil tt. Hancher of 
the State University of Iowa, in which he describes to you the need in the 
State of Iowa for the selection and appointment of a State Archeologist in 
order to comply with certain provisions of the Federal-Aid Highway Act of 
1956, Such an individual would have as a chief concern in connection with 
highway construction the preservation of anthropological and archeologicai 
specimens as may be uncovered in the process of highway construction. 

You advise that there is no statutory authority for such a position 
under the present Iowa law and Inquire concerning the advisability of the 
appointment of such a person under the broad general powers of appointment 
by the Governor on a non-salaried status and the subsequent question of the 
official status of such an appointee. 

1 would l i t e to invite your attention to the fact that the Federal-Aid 
Highway Act of 1936 insofar as i t relates to the preservation of anthropo
logical and archeologicai specimens would Involve the expenditure of cer
tain funds either in a discovery or a preservation process. The expenditure y 
of public funds, whether State or Federal, would preclude the appointment of 
of the administrator of such funds without statutory authority. 

2 would suggest that this matter be presented to the Legislature so that 
appropriate provisions can be made for such a position. 

Respectfully yours, 

NORMAN A. UBBE 
Attorney General 

NAErmd 



January 9# 195? 

Hr. John J , Williams 
Montgomery County Attorney 
Montgomery County J f e t ' l , Bank Blag. 
Bed Oak, Iowa 
DearrMr, Williams: 

Heoeipt i s acknowledged of your l e t t e r of January 
) 5 t h ©s follows:" 

"This o f f i c e ie currently completing a spe
c i a l assessment program for the Town of Essex, 
lov^a. Upon delivery of the assessment c e r t i f i 
cates to the contractor said c e r t i f i o a t e s were 
objected to upon the basis, which in supported 
by the Treasurer of Page County, that the coupons 
for Baid c e r t i f i o a t e s did not state thereon the 
1/lOth share of the t o t a l assessment p ^ s the 
interest which would be then due thereon, both 
included i n one f i g u r e . 

"Upon further discussion with the Treasurer 
I f i n d that i n Pegs County they do not permit 
p a r t i a l payment of the t o t a l assessment, by the 
payment, f o r example, of f i v e coupons, and thereby 
r e l i e v i n g the property owner assessed of the i n 
terest f o r that p o r t i o n paid. If the property 
owner desires, he oan pay the entire assessment 
at any time, and at that time, must pay only the 
interest to date on the sum then outstendlng. 

"In Montgomery County payment of one, two, 
or more coupons i n advance i s rather common, 

x The property owner, as I understand i t , must then 
J pay interest only on that portion of the t o t e l 
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assessment remaining unpaid. He must make annual 
Interest payments on the balance due during those 
years f o r which the coupons have been previously 
paid, but he i s not required to pay, simply be
cause he did not pay the e n t i r e assessment, i n 
terest on those coupons which he did pay i n ad
vance. 

"A copy of an assessment c e r t i f i c a t e whloh 
we have proposed i s herewith enclosed. The form 
used is-: adapted from the publ lost ion of Matt Par-
rott & Sons, *$*orms and Procedure Covering Spe
c i a l Assessments*. w 

Although your l e t t e r does not expressly a© state, 
I assume the spe c i a l assessment procedure to which yiou refer 
i s the general procedure provided i n Chapter 391. Code 195^, 
rather than the alternate prooedure provided i n Chapter 391A, 
Code 195** • If t h i s be true, then the answer to your question 
i s d i r e c t l y furnished by Section 391 .60 which provides i n per
tinent part as follows: 

"Any or a l l installments not yet paid toge
ther with accrued interest thereon may be paid 
on the due d»te of «ny installment." 

Very t r u l y yours, 

L J S Q H A H D C. ABETJS 
Assistant Attorney General 

LCAiafo 



January 10, 1957 

Mr* Mar s h a l l P. Camp 
Ifelion County Attorney 
Creston* Iowa 
Mjy dear Mr, Caaip» 

Tills w i l l acknowledge re c e i p t of yours of the 6th I n 
which you submitted the following: 

"The County Auditor has inquired as to whether 
the minutes of tho Board of Supervisors should 
include the resolutions as to the names of non
residents on whom notice i s authorized under 
Section 2^2.20 of the Cod©? when thoy ar© sent to the newspaper f o r p u b l i c a t i o n . 
"Section 3^*9.16 requires the pu b l i c a t i o n of 
tho proceedings and such information, in not 
excluded i n said section* 
"The minutes have included the names of those 
on whom notice i s to b© sorved* 
" I f i n d nothing authorizing leaving such i n * 
formation out of the published proceedings, or 
otherwise requiring i t to be published* and ad
vised him to go ahead \*ith the pu b l i c a t i o n at 
th i s time including the information, and that I 
would write to you f o r an opinion. 
"May I have your advice as to whether such i n 
formation should bo deleted from the published 
minutes or l e f t i n them*1* 
In reply thereto I would advise you that I am of the 

opinion that so-called notices to depart provided i n 3ec t i ou 

250#20, Code of l9J?f, designed to prevent county charges or 
those p o t e n t i a l l y so from acquiring a settlement i n the County 
are required to be published as part of the proceedings of the 
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Board of Supervisors w i t h i n the terms of Section 3^9 • l ^ f Code 
of 199*o This a c t i o n of tho Board i s not excepted from publica 
t i o n under that Section and therefore should be deemed l e g a l 
material f o r publication* 

Very t r u l y yours s 

NORMUSF A, I3HBB 
• Attorney General of Iowa 

HAS t £503 
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Mr. Donald K Skiver 
Oseeol© Count: y Attorney 
Sibley State Bank Bl<3g. 
Bibley, Iowa 
Dear Mr. Skivers 

Bsoeipt i s acknowledged of your l e t t e r of January 
itth ©« follow®: 

"The O B ceo l a Oounty Board of iSflucatlon has 
requested the w r i t e r to obtain your opinion on 
the following proposition: 

"The l a s t sentence of .'Section 2 7 5 . 5 of the 
1934 Code of low© provides as follows: 

1,1 Suoh proposals ©ay provide for reducing 
an e x i s t i n g school d i s t r i c t to less than four 
government sections an$ where such proposal Is 
put into effect by e l e c t i o n by one of the meth
ods hereinafter p r o v i d e the county board s h a l l 
©ttaoh such regaining portions of less than four 
sections to snot her school d i s t r i c t an provided 
f o r i n t h e i r county plan. 1 

"The County Board of Education has a so-called 
unit plan for our r e d i s t r i o t i n g , wherein th© whole 
oounty was regarded **« one educational) unit a lid 
as school d i s t r i c t s i n the county tteri!""reorgan
ised, t h i s unit plan vtas modified and amended 
to lereve out the area i n tha reorganised d i s t r i c t s . 
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"Following the successful reorganisation 
of the Harris School D i s t r i c t l a s t week, there 
Is now an area of less than four government sec
tions r r a i n i n g out of a former school d i s t r i c t . 
It appears that some of the people i n the area 
desire to b& designated by the County Board to 
one school d i s t r i c t and the remainder of the res
idents desire to be (attached to another school 
d i s t r i c t . 

" I t w i l l be appreciated i f you w i l l advise 
whether the l a s t sentence i n Section. 275.5 requires 
the attaching of a l l of said area of less than 
four sections to one school d i s t r i c t or whether 
the ©rem of lesc than, four sections can be sep
arated ana attached to two school d i s t r i c t s . ' 1 

I am unable to discover any previous opinion of t h i s 
department or decision of the Supreme Court on the question, 
therefore, the beyt guide to i t s meaning i s I t s own language. 
An analysis of the pr o v i s i o n quoted In your letter' reveals 
that i t authorises two things t o be done, 

il'i Reduction of e x i s t i n g d i s t r i c t s below the size 
h i s t o r i c a l l y considered to be capeble of e x i s t i n g ae self-sup
porting governmental u n i t s . 

(2) Disposition of "such remaining portions" by 
attaching the© "to another school d i s t r i c t . " 

8 hat then i s authorised to b$ so attached? Accord
ing to the s p e c i f i c statutory language "remaining portions" 
are authorised to be so attached. 9?he intent of the sta t u t e , 
as manifested by Its own language then i s , ths?t th© attachment 
of such "portions* i s to be saade i n the so nd i t i o n i n which 
they xsnseJUa a f t e r the p r i n c i p a l reorganized d i s t r i c t has been 
voted into existence. Since the language of the statute r e
quires attachment of portions ©s they rime,in r further subdi
v i s i o n of suoh portions f o r purposes of more varied ©ttaohme&t 
by the county board of ©ducat ion i s not authorized by the s t a t 
ute. 

Very t r u l y yours, 

LCA: sf m 
LEBJMRD C. A3ELS 
Assistant Attorney General 
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Honorable W. H. Tate 
State TJSe^trorr-• :.• 1 - -
Cerro Gordo County 
28 F i r s t s t r e e t , N.'B. 
Mason City, Iowa 
Dear S i r : 

Reoeipt It? acknowledged of your l e t t e r of January 
4th as follows: 

"Seotion 499.30 of the 1954 Code of Iowa 
refers to d i s t r i b u t i o n of earnings of oooperative 
associations. Your attention i s directed t o para
graph 3 of said Section whloh is as follows: 

"•At least 10% of the remaining earnings 
must be added to surplus u n t i l surplus equals 
either 30$ of the t o t a l of a l l c a p i t a l paid i n 
fo r stock or membership, plus a l l unpaid patron
age dividends, plus c e r t i f i c a t e s of indebtedness 
payable upon, l i q u i d a t i o n , or $1000.00, whichever 
i s greater. No addition s h a l l be made to surplus, 
whenever i t exceeds either 50$ of suoh t o t a l or 
#1000*00, whichever i s greater.* 

•I would l i k e to have your opinion concern
ing the meaning of t h i s paragraph* The ordinary 
cooperative association i s hard up f o r cash to 
operate on during the early months of the year 
because they usually pay t h e i r patronage dividends 
i n January, Soae of the cooperatives, apparently 
l i m i t t h e i r surplus to only 50% of t h e i r c a p i t a l 
stock, A good many cooperatives, however, do o. 
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not do t h i s e.e can be seen at a glanoe from t h e i r 
annual report. If a corporation ends i t s f i s c a l 
year on Deoember 3 1 s t , the patronage dividends, 
of course, are not paid by the end of the year. 
However, they are usually paid i n about two weeks, 
say January 1 5 t h , Is i t proper, therefore, f o r 
said cooperative association to consider the pa
tronage dividends as unpaid and thus e s t a b l i s h 
a surplus of 50^ of the o s p i t a l stock plus t h i s 
unpaid patronage divldeiid, although said dividend 
w i l l be paid w i t h i n a couple of weeks? Apparently 
many cooperatives are doing t h i s and those that 
are not are enduring quite a hardship because 
they must borrow money," 

Seotion 4 9 9 , 3 0 , Code 1 9 5 4 , quoted i n pert i n your 
l e t t e r , provides as follows: 

" D i s t r i b u t i o n of earnings. The directors 
s h a l l annually dispose of the earnings of the 
association i n exoeee of i t s operating expenses 
as follows: 

"To provide a reasonable reserve for depre
c i a t i o n , obsolescenoe, bad debts, or contingent 
losses or expenses. 

MAt leant ten percent of the remaining earn
ings must be added to surplus u n t i l surplus equals 
either t h i r t y percent of the t o t a l of a l l c a p i 
t a l paid i n f o r stock or merabershins, plus a l l 
iin2£l& Pat,ro,n,W (Uylfleaflg, plus c e r t i f i c a t e s 
of indebtedness payable upon l i q u i d a t i o n , or one 
thousand d o l l a r s , whichever i s greater. No ad
ditions s h a l l be made to surplus whenever i t ex
ceeds either f i f t y percent of such t o t a l , or one 
thousand d o l l a r s , whichever i s greater, 

"Not less than one peroent nor BIO re than 
five- peroent of such earnings i n exoess of re
serves may be placed i n an educational fund, to 
be used as the directors deem suitable f o r teach
ing or promoting co-operation. 

"Aft ?,t J&a foregolm, asx fixed. olvAflgflflg 
sm ElapJi ox Mb t i X v ® , , XL jaax. 

nMl remaining JQ£& wr.i&rm M I M a l i o -
£0. & reyolviHg XuM &M lMH oreflitya 

JLS £h& pQQpvint, o£ g^ph mfwfrpr l a p w i n g g«bsor3>b?ye 
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flaagrlpefl i a PQQtlvn ratably l a prowftrt 
tot. J&a bmtosMH Jba. m i s m ffiU,h ifca aftB.ftftlBUfln 
burins m a i l xsar.. S i b ii£8&l&& MrjLla rjlatr -
xafl l a m Vfletexr.ed .rat gnaw <3lYlti$ndg . (Em
phasis ours) 

I am unable to discover any decision of the Supreme 
Court of Iowa or reported opinion of t h i s o f f i c e r answering 
the question you submit. However, the question appears to 
have been i n c i d e n t a l l y considered by the United States D i s t r i c t 
Court, Northern D i s t r i c t of Iowa i n Farmers Cooperative Co.. 
y.. Birmingham, 86 F. Supp. 2 0 1 , at pages 221 and 2 2 2 , i n con
nection with t a x a b i l i t y of suoh earnings. The Court s a i d : 

'"Cooperative corporations organized and 
operated ujider the above-olted Code are not au
thorized by the Code to mak% "patronage dividend 
payments" v i i t h l n the usual comprehension of that 
term. The Code by section 8 5 1 2 - g 3 0 (I;C.A. § 
^99.30) provides that corporate earnings i n ex
cess of operating expenses (which include speci
f i e d reserves, stated^additions to surplus, per
mitted additions to an educational fund and pay
ment of fixed dividends on stock or raeiaberehlps) 
shall ' b e allocated to a revolving fund and s h a l l 
be credited to the aooount of raeobers i n propor
t i o n to the business done with the association 
during the year, Suoh credits which are r e f e r 
red to as "deferred patronage dividends" must 
be applied against unpaid or stock membership 
subscriptions, i f any. 

•'JEhft directors &£fi permlttafl £x fiflfitl on 
351gr&3JTl .c , i/ l 021.32) Jjaiiaaidtft implying 
£uu& ji& zm. i£22Hs. ££ &M £& Jaia <?m Ua l ssL iiis. 
aflgoQlatlgn &l rut ir? Ala pr.eferx.gfl i f 
so used, the deferred patronage dividend credits 
constitute a charge on the fund and on the cor- ' 
porate assets, subordinate to creditors and pre
ferred stockholders then or thereafter e x i s t i n g . 
UlS. sgqtlPn £l££ prpYJfl,«J Ui,6.t flgffoqiEKl 
TtetrsMta <UYl<3ends lax ms. xaer gtieU M££ a i l -
vrttt msz tngfft Xar. jaay. pwftsftwat yggr. 

"'Section 8 5 1 2 - g 3 4 (I.C.A. § 4 9 9 , 3 4 ) provides 
that the association may Issue transferable or 
nontransferable c e r t i f i c a t e s f o r deferred patron
age dividends, 

••Section 8 5 1 2 - g 3 5 ( I.C.A, S 499 . 35) provides 
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that euoh dividend credits or o e r t i f i o a t e e issued 
therefor s h a l l not mature u n t i l the d i s s o l u t i o n 
or l i q u i d a t i o n of the association but s h a l l b© 
c a l l a b l e by i t i n the order of t h e i r issuance. 

Section 8512-g48 (I.C.A. B 499.48) provides 
that on d i s s o l u t i o n or l i q u i d a t i o n , the associa
t i o n s h a l l f i r s t pay l i q u i d a t i o n expenses, then 
i t s obligations other than patronage dividends 
and the remaining assets s h a l l be d i s t r i b u t e d 
i n the following order (1) to preferred stockhold
ers to the extent of t h e i r c a p i t a l plus accrued 
dividends; (2) to holders of deferred patronage 
dividend oredlts or c e r t i f i c a t e s issued therefor; 
(3) to raembers of ooraiaon stockholders to the ex
tent of t h e i r c a p i t a l plus accrued dividends; 
and (4) the remaining assets t o members i n pro
portion to t h e i r deferred patronage dividend cred
i t s , 

"'A sample P a r t i c i p a t i o n C e r t i f i c a t e issued 
by one of the corporations i n question purports 
to c e r t i f y that i t has sin established revolving 
fund credit on i t s books i n the amount stated 
to the person named. It i s stated thereon that 
suoh credits are nonlnterest bearing and payable 
at d i s s o l u t i o n but the association reserveflithe 
r i g h t to r e t i r e the c e r t i f i c a t e i n whole or i n 
pert st any time. Suoh c e r t i f i c a t e further states 
that i t represents c a p i t a l contributed to the 
revolving fund fro© patronage dividends, and that 
a l l money, property and assets representing re
volving fund credits need not b® segregated or 
allocated and t h i s c e r t i f i c a t e s h a l l remain sub
ject and I n f e r i o r to the r i g h t s and olairas of 
a l l c r e ditors, common, secured or preferred. 

M f r q r s ng. "deferred m£££U3££& &W&m&&* 

JS&BSafi nL Smh £oxa2iaUaa. ^ne members thus 
credited are e n t i t l e d to receive the amount of 
such credit only at retirement, upon c a l l by the 
corporation p r i o r to l i q u i d a t i o n , or upon l i q u i 
dation i f the assets of the corporation are suf
f i c i e n t to pay off such oredits a f t e r paying off 
p r i o r claims. Such cr e d i t s do not mature during 
the l i f e of the organization, they do not bear 
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interest and are made subordinate to the claims 
of preferred stockholders. The holders of such 
credits divide accumulated earnings of the cor
poration a f t e r payment of preferred and common 
stock plus accrued dividends thereon. The hold
ers are thus taade a t h i r d class of shareholder 
i n the corporation. As the status of a shareholder 
i n a corporation i s not dependent upon the aotual 
issuance of stock, the stated conclusion does 
not depend upon the issuance of p a r t i c i p a t i o n 
c e r t i f i c a t e s evidencing the credits i n question." 
(Kaphas i s ours) 

Seotion 4 9 9 . 3 3 , to which .$he^ioted. decision also refers, provides as follows: •" 
"Use of revolving fund. The directors may 

use the revolving fund to pay the obligations 
or add to the c a p i t a l of the association or re
t i r e i t s preferred stock. In suoh event the de
ferred petronate dividends credited to members 
s h a l l constitute n charge on the revolving fund 
and future additions thereto, and on the oorpor-
ete assets, subordinate to creditors and prefer
red stockholders then or thereafter e x i s t i n g . 
Deferred petronate dividends f o r any year s h a l l 
have p r i o r i t y over those f o r any subsequent year. 0 

From the f i n a l two paragraphs of Section 4 9 9 , 3 0 , 
Cods 195**, and Section 4 9 9 . 3 3 , i t appears that "fixed dividends" 
are required to be paid annually and that i t would be improper 
to consider the® ss "unpaid patronage dividends" f o r the pur
poses of the provisionsquoted i n your l e t t e r . However, the 
said sections together with the quoted federel decision lead 
to the conclusion thet "deferred patronage dividends* are prop
er l y considered as "unpaid patronage dividends'* f o r purposes 
of computing maximum surplus. 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA'. ujf m 
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Special Assistant Attorney General 
State Tax Commission 
Marvin A. Iverson 

Mr. William Q. Norellus 
Crawford County Attorney 
Court House 
Denison, Iowa 

Dear Mr. Worelius: 

This will acknowledge receipt of your letter of January 3, 1 9 3 7 , 

wherein you raise the following question: 

"Should the County Assessor assess a Moneys and Credits 
tax as provided for by Chapter 429, 1954 Code of Iowa, on a 
savings account in the Commercial Savings and Loan Association 
located in Omaha, Nebraska. The savings account is insured by 
the FDIC. The owner of the account is a resident of Crawford 
County, Iowa." 

In answering your question we will assume the Iowa resident depositor 

acquired a shareholder status in the savings and loan association by reason 

of such deposit, as is certainly the general rule as to such deposits, and 

that his deposit represents a share interest in that association. Such a 

share Interest is intangible personal property and the law is well settled 

that the jurisdiction to tax the intangible personal property of an individual 

follows that individual's domicile under the maxim; mobilia sequuntur personam/ 

which you will recognize. The only exception to this rule is that where the 

intangible personal property has acquired what is known as a "business situs" 

elsewhere, such business situs constitutes an additional tax situs. 8n the 
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case of Utah v. Aldrlch, 316 U.S. 174, 62 S.Ct. 1008, holds, "there 

is no constitutional rule of Immunity from taxation of intangibles by more 

than one state." The case of Crane Company v. City Council of Des Moines, 

208 Iowa 164, 225 N.W. 344, 76 A . L . R , 801, 804, is generally 

pertinent but is based upon decisions rendered obsolescent by the Utah v. 

Aldrlch decision. 

It is the general rule that all property of which the state has juris

diction is subject to taxation except such as has been specifically exempted 

therefrom by the Legislature. See Beers v. Langenfeld, 149 Iowa 5 8 1 , 

128 N.W. 847, and Section 427 .13 of the 1954 Code of Iowa. 

We believe the following provisions of the 1954 Code of Iowa are 

pertinent: 

Section 427.13(7) provides: 

"What t a x a b l e . All other property, real or personal, is 
subject to taxation in the manner prescribed, and this section is also 
intended to embrace: 

»»* * * , 

" 7 . Corporation shares or stocks not otherwise assessed or 
excepted." 

Section 429.2 provides: 

"Moneys - - c red i ts — annui t ies bank notes 
s tock . Moneys, credits, and corporation shares or stocks, except 
as otherwise provided, cash, circulating notes of national banking 
associations, and United States legal tender notes, and other notes, 
and certificates of the United States payable on demand, and circu
lating or intended to circulate as currency, notes, including those 
secured by mortgage, accounts, contracts for cash or labor, bills of 
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exchange, judgments, choses in action, liens of any kind, securities, 
debentures, bonds other than those of the United States, annuities, and 
corporation shares or stocks not otherwise taxed In kind, shall be assessed 
and, excepting shares of stock of national, State, and savings banks, and 
loan and trust companies, and moneyed capital as hereinafter defined, 
shall be taxed upon the uniform basis throughout the state of five mills 
on the dollar of actual valuation, same to be assessed and collected 
where the owner resides." 

Section 428.3 provides: 

' P l a c e of l i s t i n g . Moneys and credits, notes, bills, bonds, 
and corporate shares or stocks not otherwise assessed, shall be listed 
and assessed where the owner lives, except as otherwise provided, and 
except that, if personal property not consisting of moneys, credits, 
corporation or other shares of stock, or bonds, has been kept in another 
assessment district during the greater part of the year preceding the first 
of January, or of the portion of that period during which it was owned by 
the person subject to taxation therefor, it shall be taxed where it has been 
so kept. ! l 

Section 431.6 provides: 

Shares a s s e s s e d against a s s o c i a t i o n . The value 
of the shares of each mutual building and lean or savings and loan 
association exclusively engaged In such business shall be assessed 
against each association at its principal place of business. ' 

Section 431.9 provides: 

"Determinat ion of v a l u e , in arriving at the value of the 
shares of each mutual building and loan or savings and loan association 
the assessor shall allow as a deduction the total amount of indebtedness 
of all borrowing members to the association and shall fix and determine 
the value of the shares based upon the Information contained in the state
ment provided for in section 4 3 1 . 7 , and upon such other information as. 
he may secure." 

Section 431.10 provides: 

"Amount of tax . There is hereby levied and imposed against 
each mutual building and loan or savings and loan association a tax of 
one milt on the dollar on the actual value of the shares of stock of each 
such association." 
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Section 431.11 provides: 

"Apport ionment of tax . Each such association shall 
apportion against the owners of the shares of stock upon the value 
of which the said tax Is so levied their pro rata share of said tax." 

Section 431.16 provides: 

Tax e x c l u s i v e . Taxes herein provided for shall be in 
lieu of all other taxes against building and loan or savings and loan 
associations and against the shares of stock of such association." 

Section 431.17 provides: 

" F o r e i g n company statement required - - duty 
of auditor of s t a t e . The auditor of state shall, on or before 
the tenth day of February of each year, send to the county auditor of 
each county a statement of the name and post-office address of each 
stockholder of a foreign building and loan, or savings and loan associ
ation residing in their respective counties, together with the number of 
shares owned by each person on the first day of January preceding, 
and the actual value of each share of stock on said first day of January, 
which facts shall be reported to him by such associations under the law 
governing building and ban, or savings and ban associations." 

Section 431.18 provides: 

'County auditor — duty. It shall be the duty of the 
county auditor to' immediately furnish to each assessor In his county 
the name of each stockholder in any such foreign association residing 
in such assessor's district, together with the number of shares held by 
each person, and the actual value of each share on the first day of 
January preceding." 

It will be noted by reference to Section 427.13(7) above that corporate 

shares not otherwise assessed or excepted are taxable, and by reference to 

Section 429.2 that such shares not otherwise taxed in kind are subject to the 

tax provided by Section 4 2 9 . 2 . We must then determine whether such shares 

are otherwise assessed or excepted or otherwise taxed in kind. Under Section 

431.6 a provision is made for the assessment of sharesof savings and loan 
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associations exclusively engaged in such business to such associations at 

their principal place of business. It is standard statutory construction to 

construe state statutes within the framework of the jurisdiction of the state 

and such a construction would tend to exclude the possibility of Section 

431 .6 applying to an association with its principal place of business in 

a state other than the State of Iowa. Support for this construction is to 

be found in Section 4 3 1 . 9 , above cited, which makes reference to a state

ment different from that statement provided by Section 431.17 in the case 

of a foreign company. It is to be noted that the tax provided by Section 

431.10 is levied upon the value determinable from the type of statement 

required of associations provided by Section 4 3 1 . 7 . It is, therefore, our 

conclusion that the tax so levied is not levied upon the shares of associ

ations having their principal place of business In states other than Iowa. 

Consequently, Section 4 3 1 . 1 6 , providing that such taxation should be In 

lieu of all other taxes against such shares, would not be applicable. 

Exemption, from the tax under Section 431.10 precludes the application of 

Section 431.16 to provide an exception to the general rule that corporation 

shares are taxable under more general laws, such as those set forth In 

Chapter 429 of the Code. It will be noted that Sections 431.17 and .18 

do not in themselves provide for a tax levy and the assumption would be that 

the information there referred to is for the purposes of applying Section 429 .2 . 

It is the holding of the Iowa Supreme Court in the case of In re 
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Assessment Sioux City Stock Yards Company, 149 Iowa 5, 127 N.W* 

1102, and Equitable Life Insurance Company v. City of Pes Moines, 

207 Iowa 879, 223 N.W. 744, that the assessment of shares of stock 

to a corporation is to the corporation as an agent of the stockholders. The 

assessment and apportionment of liability in those cases is very similar to 

the assessment and apportionment under the provisions of Section 4 3 1 . 6 , etc. 

of the Code, The rule to be derived from these cases and applied in the 

instant case is that the liability is actually that of the shareholder for any 

tax assessable with reference to the shares. We have demonstrated that the 

shares of an association having its principal place of business in a state other 

than Iowa do not fail within the taxing or excepting provisions of Chapter 431. 

As to shares of stock generally not otherwise taxed or excepted, we find the 

jurisdiction to tax may be found in the residence of the owner of such shares 

within the taxing state. It is accordingly our conclusion that the share or 

shares of an Iowa resident taxpayer in a savings and loan association having 

its principal place of business in a state other than Iowa are subject to taxation 

under the provisions of Section 429,2 of the 1954 Code of Iowa. The fact 

that the interest of the Iowa resident in the Commercial Savings & Loan 

Association is insured by the Federal Deposit Insurance Corporation is immaterial. 

Our conclusion in this matter is in full accord with the decisions in the cases of 

Judy v. Beckwith, 137 Iowa 24, 114 N.W. 565, and Mom\ v. Bentley, 150 

Iowa 677, 130 N.W. 734, which decided similar cases of taxing jurisdiction 
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in favor of the tax. 

Very truly yours, 

Marvin A. Iverson, 
Special Assistant Attorney General 

MAI:fs 
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Special Assistant Attorney General 
State Tax Commission 
Marvin A. Jverson 

Mr. Ballard B. Tipton, Director 
Property Tax Division 
Iowa State Tax Commission 
State Office Building 
Des Moines, Iowa 

Dear Mr. Tipton: 

This will acknowledge receipt of your letter of January 3 , 1957 

wherein you pose the following question: 

"Pursuant to our conversation of Wednesday, January 2, I am 
turning over to you herewith, a letter dated December 21, 1956, 
written by Mr. William W. Gllkey, County Attorney of Delaware 
County, to the State Tax Commission, regarding what years may be 
taken into consideration by the Board of Supervisors of Delaware 
County in passing upon a claim filed for refund of taxes paid upon 
cement mixers permanently mounted on a motor vehicle. You will 
note that fw*r. Gilkey made reference to a letter written by Mr. Louis 
H. Cook, former Director of the Property Tax Division, under date 
of May 4, 1956. I am also turning over to you herewith, the copy 
of Mr. Cook's said letter, also letter dated May 3, 1956, written 
to Mr. Cook by Mr. Roy Weltelen, County Assessor of Delaware 
County, Iowa. It appears that Mr. Cook was holdhg that refunds of 
the kind involved in the claim filed with the Delaware County Board 
of Supervisors were not to be allowed for any date prior to 1954, y 
the year that there was an Attorney General's Opinion filed holding 
such cement mixers exempt from property taxes." 

The taxes covered by the Delaware County claim are for the years 

1951 through 1955, inclusive. 

The question raised by your letter is answered by the case of Crown 

Concrete Company v. Conkling, 75 N.W.2d 351, wherein the Supreme Court 
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ruled the taxpayer would be entitled to refunds of taxes paid on such concrete 

mixers for a five-year period, including years preceding the 1954 Opinion of 

the Attorney General referred to in your question. An examination of the 

statutes considered by the Court in that case discloses no material amendment 

to such statutes during the period here in question to suggest that the law was 

different in 1949 from what it was at the time of the Crown Concrete Products 

Company decision, supra, in 1956. 

The only limitation on such refunds is that contained in Section 614.1(5) 

of the 1954 Code of Iowa which has been interpreted as providing that no refund 

of taxes under Section 445.60 of the Code can be compelled where more than 

five years has elapsed since the date the taxes for which refund is claimed were 

paid. See 1934 Report of Attorney General, p. 275. This statute of limi

tations may not be waived. Welu v. City of Dubuque, 202 Iowa 201, 209 

N.W. 439. 

Mr. Gilkey should be cautioned to ascertain the date of payment of the 

1951 taxes payable in 1952 when advising the Board of Supervisors as to 

their duties under Section 4 4 5 . 6 0 . We are not able to concur in Mr. Cook's 

opinion. There is no time limitation on refund of the taxes paid on these 

cement mixers other than that above indicated. 

Very truly yours, 

Marvin A. Iverson, 
Special Assistant Attorney General 

MAI:fs 
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Mr. Arthur H. Johnson 
Attorney at Law 
607 Sneli Building 
Fort Dodge, Iowa 

Dear Mr. Johnson: 

This will acknowledge receipt of your letter of January 9 , 1957. 
In response thereto we would advise that W. Sharp correctly quoted this 
office to the effect that the life tenant Is assessable for the full value of 
all moneys and credits in which the life estate exists. In the case of 
White v. City of Marion, 139 Jews 4 7 9 , 4 8 5 , 117 N.W. 254, the 
Supreme Court states: 

"A life estate in land is not sub|ect to taxation as such. 
The land Itself is taxed, and the only question which may arise 
with reference to the taxation thereof, Is who should pay the taxes, 
the life tenant, or the owner of the fee?" 

The life tenant as between the life tenant and the remaindermen is 
the party responsible for the payment of property taxes. This Is well 
supported by such authorities as Williams v. Williams, 200 lows 398 , 
4 0 3 , 202 N.W. 434; Rich v. Allen, 226 Iowa 1304, 286 N.W. 434; 
Kregel v. Fredelake, 184 Iowa 1318, 169 N.W. 642; McCarty, Iowa 
Probate, Section 649, and other cases too numerous to mention noted in 
the above cited ^cCarty section and in Note 8 to Section 4 2 8 . 1 , I.C.A. 
We recognize that the cases cited deal, at least primarily, with a real 
estate situation but see no logical basis for distinguishing between real 
estate and either tangible or intangible personal property under this rule. 
The analogy Is supported by Section 429 .10 of the 1954 Code of Iowa, 
In re Van Dyke, 229 Iowa 295 , 294 N.W. 319, and 1940 Report of 
Attorney General, page 526 . 

As we understand the contentions of your client, we are faced only 
with the contention that the life estate should be valued on an actuarial 
basis instead of Its full value for purposes of taxation and not with any 
contention that the property should have been assessed to a trustee or 
fiduciary. The answer to your client's contention must be that the tax 
on intangible personal property is against the actual valuation of such 
property as opposed to an actuarial valuation and during the term of the 

\ 
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life estate the life tenant is liable: for the taxes thereon. 

We believe m examination of the authorities cited above will lead 
you to concur in this opinion. We have failed to find any authority to the 
contrary but, of course, would be happy to view any that you might find. 

Very truly yours, 

Marvin A. tversen, 
Special Assistant Attorney General 
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January 16, 1957 

Mr, C a r l Hendrickson, J r . 
Assistant County.Attorney 
Cedar' Rapids. t Iowa 
Dear Sirs 

This w i l l acknowledge receipt of yours of the 11th i n s t . 
i n whieh you submitted the following s 

"This o f f l c o has bsen requested by the Trustees 
of Linn Township of t h i s County to submit an 
Opinion on tho following question: 
tttDo the township Trustees have authority to d i s 
continue an e x i s t i n g tax levy f o r f i r e p r o t e c t i o n 
or must an e l e c t i o n be held pursuant to Section 
359*^2 ©t seq. of the 195^ Code of Iowa?' 
" I t i s the understanding of t h i s o f f i c e that th© 
township i s desirous of discontinuing i t s f i r e 
protection i n favor of f i r e protection on an lndi-» 
vidual basis«" 
In reply thereto I enclose herewith copy of opinion issued 

A p r i l Zh9 I9569 to Mr, Mark D. Buohheit> County Attorney at West 
Unionj Iowa s i n which tho answer to question Ho» !? appears to be 
pertinent to your problem* Hhere appears to be no statutory 
authority for discontinuing t h i s tax. In other words, the authority 
conferred on the trustees i s continuing but i t s exercise, except 
where bonds have been issued, i s discretionary» 

Very t r u l y yours s 

OSCAR STRAUSS 
Second Assistant Attorney General 

OS J MB 
E n d . 
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Mr, Robert C. Lappen, Member 
Board of Control of State I n s t i t u t i o n s 
L O C A L 
Dear Mr. Lappen: 

Receipt Is acknowledged of your l e t t e r of Jimuery 
11th ?>s follows: 

"There Is a s i t u a t i o n confronting us, and 
we think we have the answer, but want "to be sure 
i t Is right - partioultarly i n the future - as 
t h i s matter ooaee up ocoeeionally, and vre should 
have the Attorney General's opinion.. 

"We have © women st Rockwell City who Is 
8regn*»ntj and i s soon to give b i r t h t o a c h i l d , 
er husband i s i n Fort Madison, end has been i n 

there for some time. There i s no question i n 
the minds of us, here, end t h i s women admits that 
the husband, who i s i n Fort MadlBon, is not the 
father of her unborn c h i l d . 

" F i r s t - because of the incarceration of 
the father, i t i s ph y s i c a l l y impossible that he 
should be the father, 

"Second - the wife admits thst her husband 
i s not the father of the c h i l d . She desires to 
release the c h i l d for adoption, and has' Informed 
the Superintendent at Rockwell C i t y , end the C h i l 
dren's D i v i s i o n of the Board of Control, However, 
t h i s women does not wont to go through the regu
l a r procedure'of having the husband and w3fe Join 
i n the signing of the release for adoption, which 
i s usually customary, because she does not wont 
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her family an<3 husband to know of t h i s . The wife 
i s hoping that when they both have paid t h e i r 
debt to society that they osn st a r t anew. 

^However, i n view of the s t r i o t interpreta
t i o n of the law, that a husband 1B presumed to 
be the father of a c h i l d born to his wife, i n 
my. opinion, consent i s a necessity. We are wond
ering how to get ©round the s i t u a t i o n and help 
t h i s woman solve her problem. 

"We f e e l we should obtain a ru l i n g of the 
Attorney General regarding the above matter.™ 

Under the facts of your l e t t e r , the c h i l d WRS born 
i n wedlock. In Heath y.. Jk&fcfc, 222 lows 6 6 0 , 269 N.W. 7 6 1 , 
our Supreme Court said at page 661: 

"When B c h i l d i s born In wedlock, the law 
presumes legitimacy. This court said i n Craven 
v, Selway, 2 l 6 Iowa 5 0 5 , 5 0 8 , 2ii6 N.W. 821, 8 2 3 : 

"'This rule i s founded on decency, morality, 
and public p o l i c y . By thet rule the c h i l d is 
protected i n his inheritsnoe and safeguarded ©gainst 
future humiliation and shsra«. Wo one,' by incom
petent evidence, can malign the virtue of the 
mother, and no on©, by such evidenoe, can i n t e r 
rupt the harmony of family r e l a t i o n s h i p end un
dermine the s a n o i t l t y of the home.' ( o i t i n g oases) 

"'Such p^jaeumotIon say be rebutted by show
ing: . . . that? the hue bend was e n t i r e l y absent 
so as to have no aooess to the mother . . 1 n 

Also see Wallace, £. JaJUafia, 137 Iowa 3 7 , 11** N.W. 
5 2 7 , at page k6, wherein the court said: 

"It i s safe to sey, then, i n the l i g h t of 
authority, that neither the declarations nor the 
testimony of either spouse may be received i n 
evidenoe to prove eooess or nonaooess to the oth
er, , . " 

I would, therefore, edvise you that the presumption 
of legitimacy exists i n the s i t u a t i o n described i n your l e t 
ter end, unless rebutted i n proper court proceedings brought 
by the aggrieved husband, i s conclusive on the board. 

Very t r u l y yours, 

LCArrafm On 
LEONARD C. ABELS 
Assistant Attorney General 
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Mr. Ben H. Peterson, Ph.D., Secretary 
Board of Examiners In t h e Basic Sciences 
Coe College 
Cednr H©pids, lows 
Dear Mr. Peterson! 

Receipt l& Rcknov?!edged o f your l e t t e r of Jenuery 
3>tb. as follows: 

"The lows Board of Examiners i n the Bsslo 
Soienoea would l i k e to have a r u l i n g on the f o l 
lowing s i t u a t i o n : 

"An a p p l i c a t i o n has w r i t t e n the examination 
i n s c e r t a i n subject before the Iowa Board, re
ceiving s passing gre.de. Subsequently, he repeated 
the examination i n the sstae subject, receiving 
a lower grai|e, We would l i k e to know i f the ap
plicant MUS& accept the l a s t grade, or does the 
higher grade stand. The reason for t h e repeat 
examination Is f o r the purpose of r a i s i n g the 
over e l l average f o r t h e entire set of examina
tio n s . " 

In answer to your question I would refer you to Seo
t i o n 146,16, Code l9?At which provides i n pertinent part as 
fOlloWB?.,-.̂ ..-

'WJIlJhe board s h o l l e s t a b l i s h rules for conduct
ing of? a l l exaGi Inst Ions, grading or examinations 
and parsing upon the tec h n i c a l q u a l i f i c a t i o n s 
of applicants s s shown by such examinations. 
An applicant t o pass t h e exRsination must obtain 

http://gre.de
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a grede of not less than seventy peroent In any 
one subjeot and a t o t a l average grade of seventy-
f i v e peroent i n a l l subjects. I f en applicant 
f a i l s to a t t a i n the required grade i n one or more 
subjeots, he may be re-examined i n the subject 
or subjects i n which he f a i l e d , at any examina
t i o n w i t h i n one year without further app l i c a t i o n 
or examination fee, Mo part i n the preparation 
of questions, the aotuel giving of the examina
tions or the grading of papers can i n any way 
be delegated to any person other than a member 
of the board, or otherwise performed by any per
son not then a member of suoh board." (Emphasis 
ours) % 

The answer to your question 1B, therefore, to be 
determined by the rules and p o l i c i e s of your board. 

Very t r u l y yours, 

) LI©WARP C. ABELS 
Assistant Attorney General 

LCAtmfsi 

) 
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January 1 6 , 1957 

Mr. Leo H. Watte 
Adaras Oounty Attorney-
Corning, Iowa 

He: J'osm Kay La Grange, #2966 
State Juvenile Home 

Dear Kr. Watte: 
Reoeipt i s ftckn.ov?ledR©d of your l e t t e r of December 

3 1 s t as follows: 
H I desire to know as to the l i a b i l i t y of 

Adams County f o r the care of the above minor ohild 
at the State Juvenile Home, Toledo, Iowa. 

"This ohild was pieced for adoption by the 
Board of Control with Clyde S. Lewis and wife 
Helen Lewis who f o r meny yearn have been residents 
of Adams County. The consent to adoption was 
issued about Kay 7 th , 195^ and si decree of adop- n t i o n was entered by the D i s t r i c t Court of Adams ^Jb* 
County, lows on Novcssber 9» 195** whereby t b® an l i e 
wus edopted by Mr. and Mrs. Lewis. 

*I t developed that the c h i l d was not 0 proper 
person for adoption and on Ju l y 2*tth, 195&, a 
decree was entered i n Gaid court annulling the 
adoption, and the ohild wen ordered turned over 
to the Board of Control, which board 1 instructed 
us to del i v e r the c h i l d to Toledo. 

"AdsBis County has now received & b i l l from 
Toledo for f o r keep of t h i s c h i l d for 
the quarter ending September 3 0 , 1 9 5 6 . 

si-1->\ 
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HVI& were of the opinion thfct since t h i s c h i l d 
was s ward of the Stat© before adoption, was not 
kept by the adoptive parents f o r two years i n 
Adams County, and was not a f i t c h i l d f or adop
t i o n when offered by the State, Ad&eas County i s 
no# the residence so as to incur l i a b i l i t y f o r 
her keep st t h i s time. t t 

The decree of annulment to which your l e t t e r refers 
provides as follows: 

*HCW on t h i s ZU day of J u l y , 1956, the above 
e n t i t l e d matter somes on f o r hearing before the 
court upon the p e t i t i o n of the above named adop
t i v e parents, Clyde 8. Lewie ©ad Helen Lewis, 
to set as id© and annul the decree of adoption 
entered herein on or ebout the 5th day of Movsa
ber, 195**, ©nd a l l the evidenoe having been con
sidered and being f u l l advised i n the premises, 
the court f i n d s : 

"1. That i t has j u r i s d i c t i o n of a l l of the 
neoessery parties and of the subject wetter of 
t h i s hearing: 

"2. That the allegations of the p e t i t i o n 
for annulment now on f i l e herein sre true, end 
that the sold c h i l d , Joan Kay La Grange, has de
veloped feeble raindednees and en otherwise per
manent and serious d i s a b i l i t y es © result of con
ditions e x i s t i n g p r i o r to the adoption of said 
ohild by the said Clyde S. Lewis and Helen Lewis, 
ftnd of which they had no knowledge or notice at 
the tiniis of the said adoption; 

M 3 . That the said decree of adoption here
tofore entered herein should be set aside and 
annulled and thet said c h i l d should be returned 
to the custody of the Board of Control of State 
I n s t i t u t i o n s of Iowa; 

•WHHSiSPOaE i t i s ordered, adjudged end d e 
creed by the court that the decree of adoption 
heretofore entered i n t h i s matter on ebout the 
5th day of November, 195^ be and the came i s hereby 
annulled, set aside and held f o r naught; that 
the above naased c h i l d s h a l l hereupon ofcssse to 
be the c h i l d of the said Clyde S. Lewie and Helen 
Lewis, husband and wife and that a l l rights of 
lonheritanoe between said c h i l d Joan Kay La Orange, 
herein known as Joan Kay Lewis, end the said 
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parents, Clyde S, Lewie and Helen Lewie are hereby 
annulled, and eat aside, and the said ohild i s 
restored to the name of Joan Kay La Orange. 

•IT? IS FORTKSR ordered, adjudged and decreed 
by the Court thet said ohild s h a l l be delivered 
by said p e t i t i o n e r s herein to the Stsats Juvenile 
Home at Toledo, Iowa. 

"(signed) H. J , Ki t t l e a a n , 
"Judge of the Third J u d i o i a l D i s t r i c t of Iowa." 

Sgid decree was apparently rendered under Section 
6 0 0 . 7 , Code 1 9 5 4 , which provides es follows: 

"Annulment, If w i t h i n f i v e years after the 
adoption, a c h i l d develops feeble-mindednee©, 
epilepsy, insanity, or venereal i n f e c t i o n , or 
an otherwise permanent and serious d i s a b i l i t y 
as s result of conditions e x i s t i n g p r i o r to the 
adoption, and of which the- adopting parentqjnad 
no knowledge or notice, a p e t i t i o n setting f o r t h 
such fiaots may be f i l e d with the d 1st r i o t court 
of the county where the adoptive parents are re
sid i n g . If upon hearing the facta alleged, are 
proved, the court my annul the adoption and re
fe r the oh1Id to the Juvenile court or twko such 
other action as the cane may require. In every 
such proceeding i t aha 11 be the duty of the county 
s t t o r n ^ f t o represent the intareata of the o h i l d . " 

&hen © thing i s "annulled* the terra i s generally 
understood to destroy a l l legal r e l a t i o n s a r i s i n g therefrom 
jab. lo and restore the status sSiSL 2HL£. a«© 3 C .J.S. 1389 
whE:reln32t Is stated: 

n . . . the word has been defined as mean
ing . . . t h e act of making void retrospectively 
as w e l l es prospectively . . . B 

I am, therefore, of the opinion that, when the adop
t i o n wes "annulled* a l l l e g a l relations r e s u l t i n g from the 
would-have-been r e l a t i o n s h i p of perent and o h i l d , including 
that of le g a l settlement, were voided ab i n i t i o , with the re
sul t that the c h i l d * l e g a l settlement i s and resalns the same 
as i t would have been had the "adoption" never taken place. 

V>ry t r u l y yours, 

X.-CA: of m 
LmiikRT) G. ABELS 
Assistant Attorney General 



January 16, 1957 

Mr. Charles E. Say re 
Supt, of Land Acq/ end Surveys 
Conservation Commission 
L 0 C A L 
Dear Mr, Sayre: 

Snolosed herewith I em Returning copies of l e t t e r s 
you l e f t . w i t h me, one dated January 2, 1 9 5 7 , to Kenneth M. 
Christensen, County Recorder at Guthrie Center, Iowa, and the 
other dated January 1 1 , 1 9 5 7 , to E. R. Swiokard, County Aud
i t o r at Musoatine, Iowa 

With your l e t t e r to Mr. Christensen you forwarded 
two warranty deeds, one dated December 1 3 , 1 9 5 6 , and the other 
December 18, 1 9 5 6 , conveying two t r a c t s of land to the State 
of Iowa, purchased by the Conservation Commission, to be reoorded. 
As I understand from your statements these deeds were forwarded 
to you by U. S. Mail and received by you on or ebout December 
2 9 , 1 9 5 6 . 

In our conference on January 14, 1 9 5 7 , you raised 
the question as to what effeot t h i s reoording would have as 
to taxes levied on t h i s r e a l estate for the year 1956, whioh 
o r d i n a r i l y , as against a purchaser, suoh l i e n s s h a l l attach 
to r e 8 l estate on and af t e r December 3 1 s t , i n each year. (Seo
t i o n 4 4 5 . 3 0 , Code of Iowa, 1 9 5 4 ) . 

Section 445.28 of the Code provides that taxes upon 
r e a l estate s h e l l be a l i e n thereon against a l l o^rsons, JSJJ-
Q9Pt £112. stata. 
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If the State of Iowa aoquired t i t l e to the r e a l es
tate i n question prior to Deoember 3 1 s t, i t then follows that 
the taxes levied for the year 1956 could not attaoh as a l i e n 
against the State. (See Opinion Attorney General, 1911 - 1 9 1 2 , 
page 845), 

The next question i s , when did the State acquire 
t l t l e f This i s predicated on the time of delivery and the 
intent of the pa r t i e s . I do not believe there Is any question 
as to the intent of the vendors and the State. A deed, i f 
delivered, passes t i t l e immediately, (Conway y. Roofr, 139 
Iowa. 1 6 2 , 117 N.W. 2 7 3 ; Benson v. Custer, 236 Iowa 345h 

The two deeds i n question were delivered by m a l l 0 Our supreme court i n the case of Rjohardspn x, Bstle, 214 Iowa 
1 0 0 7 , 243 N.W. 6 1 1 , held: "We deem i t clear that the surrender 
of the deed "by the grantors when they deposited the same i n 
the United States Mail was a good d e l i v e r y , " 

Under these a u t h o r i t i e s i t i s our opinion that the 
State of Iowa acquired t i t l e to the lands In question p r i o r 
to the time the taxes beoame a l i e n and are no longer subject 
to a levy for taxes. 

Yours very t r u l y , 

FRANK D. BIANCO 
Assistant Attorney General 

FDB:mfm 
Enclosures 2 



January 17, 1957 

Mr, Robert Priohard 
Monona County Attorney 
Onawa, Iowa 
Dear S i r : 

Reference i s herein made to your telephone request 
for answer to the following question: 

"Can a person who Is buying a farm on oon
traot and paying the taxes but does not yet have 
t i t l e ;to the fern vote i n the drainage election?" 

In answer to the foregoing, under Seotion 4 6 2 , 9 , 

Code of 1 9 5 4 , conditioning the e l i g i b i l i t y of a voter i n a 
drainage e l e c t i o n to a "record owner", I am of the opinion 
that a person buying a farm on s contract and paying the taxes 
is not suoh "record owner", A person ©f reoord holding the 
lega l t i t l e i s , i n my opinion, the proper party to be termed 
the "record owner" w i t h i n the terms of Seotion 4 6 2 . 9 , Code 
of 195^. 

Very t r u l y yours, 

OS:mfm 
OSCAR STRAUSS 
Second Assistant Attorney General 



January 18$ 1957 

Honorable A, C. Hanson 
Ghairs3an9 Contest Committee House of Representatives 
B u i l d i n g 
% dear Mr, Hansons 

This w i l l acknowledge receipt of yours of the 15th I n s t , 
i n which you submitted the following? 

"As Chairman of the Committee assigned to considera
t i o n of the contest involving 3 , E, Robinson, newly 
elected Representative from Guthrie County, we would 
l i k e to have your opinion on matters involved i n 
th i s case, 
"We are es p e c i a l l y concerned whether or not the 
grounds would be j u s t i f i e d on the part of the p e t i 
tioner as to whether or not Mr, Robinson's holding 
the p o s i t i o n of JusticG of Peace would d i s q u a l i f y 
him from being permitted to ba seated as a member 
of the House, 
"By way of a l i t t l e mora d e t a i l on the s i t u a t i o n * 
Mr, Robinson's nana© appeared as candidate for 
Justice of Peace, as w e l l as State Representative 
at the primary I n June e l e c t i o n , as w o l l as at 
the general e l e c t i o n on In'ove&ber 6th, He was 
elected to both positions} had previously been, 
serving as Jus t i c e of Peace with continuous bond$ 
and presumes that he has q u a l i f i e d for the o f f i c e 
of Justice of Peace as w e l l as for State Repre
sentative, 
"We would l i k e to have your Interpretation on t h i s 
matter." 
In reply thereto I advise as follows• 
The foregoing problem, impersonal at the time, wa.s sub

mitted to the Department previously. The problem and the answer 
given was made as follows ? 
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" I have yours of tho 30th u l t , i n which yon sub
mitted the f o l l o w i n g i 
"'Is a Justice of the Peace whose annual income 
from such o f f i c e i s over the sum of $100,00 barred 
from the o f f i c e of State Senator because of the 
provisions of A r t i c l e 3 Section 22 of the Consti
t u t i o n of the State of Iowa: 
" ' A r t i c l e 3 Section 22 i s as follows s "Wo person 
holding any l u c r a t i v e o f f i c e under the United 
States} or t h i s State, or any other power, s h a l l 
be e l i g i b l e to hold a seat i n the General Assembly* 
but o f f i c e s I n the m i l i t i a , to which there i s a t 
tached no annual salary, or the o f f i c e of j u s t i c e 
of the peace, or postmaster whose compensation 
does not exceed one hundred d o l l a r s per annum, or 
notary public, s h a l l not be deemed l u c r a t i v e . " 
•"Does the $100,00 l i m i t a t i o n apply only to post
masters or does the l i m i t a t i o n apply also to the 
o f f i c e of j u s t i c e of the peace? 
"'•Is the o f f i c e of j u s t i c e of the peace and member 
of tho general assembly Incompatible o f f i c e s f o r 
any other reasons ?•rt 

"In r eply thereto, I would advise you that i n my 
opinion according to the p l a i n terms of the Con
s t i t u t i o n a l provisions the o f f i c e of Justice of 
the Peace would not be regarded as a l u c r a t i v e 
office,. In my opinion (1) the maximum of I100#00 
compensation applies only to the o f f i c e of post
master and (2) the o f f i c e s of Justices of the 
Peace and members of the General Assembly are 

. otherwise compatible," 
• He-emmination of the question presented by your l e t t e r 

confirm^; the opinion expressed I n the foregoing l e t t e r . I t seems 
s u f f i c i e n t to state that no question of i n t e r p r e t a t i o n would be 
required were i t not f o r the .1100,00 compensation l i m i t a t i o n ex
pressed i n the Constitution previously quoted i n the foregoing 
l e t t e r . However, i t seems s u f f i c i e n t to state that t h i s condition 
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attaching to the e l i g i b i l i t y of a postmaster to be a member of 
the Legislature does not attach to the e l i g i b i l i t y of a Justice 
of the Peace, Reason therefor i s that the o f f i c e of the J u s t i c e 
of the Peaoe i s compensated upon a fee basis* See Section 601,12$s 

Code of 1951** To determine the e l i g i b i l i t y upon that score would 
require evidence e x t r i n s i c to the Constitution, of the compensa
t i o n of the Justice of the Peace whose o f f i c e i s i n controversy, 
to determine whether his compensation aggregates $100*00 per annua. 
Such Is a contradiction of t h i s fundamental of our Constitution, 
t o - w i t i "In the United States, the word 'constitution,' as ap
p l i e d to the organization of the Federal and state governments , 
always Implies a w r i t i n g . " 11 Am, Jur., T i t l e C o n s t i t u t i o n a l Law, 
paragraph 2, 

And, according to the case of Ha,s;musg,en v. Baker. 7 Wyoming 
117, 50 P, 819, 38 L, R» A, 773« 

"III t h i s country i t i s unvariably understood and 
. received as i n d i c a t i n g something less than that 
' - Which i s embraced w i t h i n I t s comprehensive defini*» 

t i o n . In the language of Judge Cooley* 'In Amer
ic a n c o n s t i t u t i o n a l law, the word "Constitution" 
i s used I n a r e s t r i c t e d sense, as implying the 
w r i t t e n instrument agreed upon by the people of 
the Union, or any one of the states, as the ab-

Msolute rul e of a c t i o n and decision f o r a l l depart
ments and o f f i c e r s of the government, In respect 
to a l l the points covered by I t , which must con
t r o l u n t i l i t s h a l l be changed by the authority 
which established i t , ' Cooley. Const,1am., 3* 
And Mr. Justice M i l l a r , i n further defining i t , d i d 
ao as followss 'In America when we speak of a 
Constitution, we r e f e r to a w r i t t e n instrument, 
one i n which the powers, granted and duties im
posed by I t are reduced to w r i t i n g , ' .And again: 

J 7- / 
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'A Constitution, i n the American sense of the 
word, i s a w r i t t e n Instrument by which the funda
mental powers of the government are established, 
l i m i t e d , and defined, and by which these powers 
are d i s t r i b u t e d among several departments, f o r 
t h e i r more safe and useful exercise, f o r the bene
f i t of the body p o l i t i c , • And he added: 'A 
search f o r a more s a t i s f a c t o r y d e f i n i t i o n has 
bean i n v a i n , but t h i s language perhaps, f a i r l y 
expresses the meaning of the term i n t h i s country*' 
M i l l e r , Const, (66) 71 , I n the case of State v, 
Parkhurst, 9 N* J. L. «%27 (528) at page *M*3 
(54-87, the court defined i t i n the following 
language? 'What Is a Constitution? According 
to the common acceptation of the word i n these 
United States, I t may be said to be an agreement 
of the people, i n t h e i r i n d i v i d u a l capacities 
reduced to w r i t i n g , establishing and fisting cer
t a i n p r i n c i p l e s f o r the government of themselves,*" 

Very t r u l y yours, 

OSCAR STRAUSS 
Second Assistant Attorney General 

0SJM&3 
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Mr. William M, Tucker 
Johnson County Attorney 
Iowa C i t y , Iowa 
Dear B i l l i 

I have yours of the 16th I n s t , i n which you submitted 
the following j 

•'Would you kindly advise as to whether or not, 
i n the opinion of your o f f i c e a duly elected and 
q u a l i f i e d constable, elected under the p r o v i 
sions of 39,21 of the 195** Code of Iowa, i s a 
q u a l i f i e d person f o r an appointment as an a s s i s t 
ant county assessor to the extent that he can 
hold down both jobs at the same ti-ae and receive 
compensation f o r both Jobs frum the County at 
the setae time." 
In reply thereto I am of the opinion that a duly elected 

and q u a l i f i e d constable may not at the same time occupy the of
f i c e o f assistant oounty assessor. reason therefor I s found 
i n the following s t a t u t e s , assuming that what i s designated as 
assistant i s i n f a c t a deputy. Section MtlAt Code of 195k, 

establishes the o f f i c e of deputy county assessor and provides 
he s h a l l i n the absence or d i s a b i l i t y of the assessor perform 
a l l the duties pertaining to the duties of assessor. Section 
Vfl ,9i subsection 1, Code of 195'+* requires of the assessor 
the following 8 



Mr. Wi l l iam M, Tucker - 2 - January 2 1 , 1957 

"Duties of assessor* The County assessor s h a l l * -

" 1 . Devote h i s e n t i r e time to the dut ies of 
h i s o f f i c e and s h a l l not engage i n any o c c u 
pat ion or business i n t e r f e r i n g or Inconsistent 
wi th such d u t i e s . " 

The p o t e n t i a l s ta tu to ry duty of the a s s i s t a n t assessor 
• V 

would deny him the r i g h t to occupy both the o f f i c e of constab le 
• i 

and assessor or deputy assessor . -\ 

Very t r u l y yours , 

\ •• 

OSCAR STRAUSS r K 
Second Ass i s tant A t t o r i ^ y General 

OS i MSB 



January 21, 1957 

Mr, Charles 'father 
Sao County Attorney 
Sao Ci t y , Iowa 
Dear Mr, Mether: 

Receipt Is acknowledged of your l e t t e r of January 
l ? t h es follows: 

) 
n I would l i k e to find out whether the State 

of New York has a r e c l p o r c a l statute for auction
eers so en to allow an auctioneer licensed i n 
New York City to cry an auction i n I owe. 

nU& have en auctioneer from New "forte C i t y , 
who Is employed by 0 fIra., which I believe i s 
from &ew York, to s e l l out e Gtock of goods owned 
by 0 jewelry store i n Sac City. It is pretty 
well'eatsblIE bed thst they are B'bipping i n goods 
to s e l l and prolonging t h i s a c t i v i t y for several 
weeks with the out-of-state fi r m a c t u a l l y owning 
everything that i s baing sold including whet had 
formerly been owned by the l o c a l merchant. 

"If you can determine i n any way how t h i s 
might be c u r t a i l e d , I would appreciate the sug
gestion. At any rate, we would Ilk® a prompt 
determination of my i n i t i a l question i n this l e t 
ter. 1* 

Your reference to reolprocbl statutes Is apparently 
based on 3eotloa-,'|i.^.,.,l^ Code 1954, which provides as follows: 

, "Nonresident ^auctioneers — crying sales. 
It s h a l l be unlawful for any nonresident of the 

$1- l~~2(o 
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state to cry any sale of property as an auction
eer w i t h i n the state, unless by law of the s t a t e 
of whloh suoh person i s a resident, a resident 
of t h i s state would be permitted to ory any and 
a l l sales of property w i t h i n suoh state as an auc
tioneer without a lioenne. 0 

I t should be noted that Chapter 5^6 does not provide 
f o r the l i c e n s i n g of aupt; iQneere but merely permits unlicensed 
nonresidents to ory ssles i n Iowa i f the state of t h e i r res
idence would permit unlicensed lowsns to do l i k e w i s e , I have 
examined the New York statutes r e l a t i n g to auctions end auc
tioneers as set f o r t h i n floKlnnarB Conpclldotgd. L&m ja£ Mm 
JSqTJL, Annotated, and was unable to discover any general s t a t 
ute r e q u l ^ i n ^ the l i c e n s i n g of auctioneers as such. The New 
York stia ' i i i^s confer p&wer on c i t i e s end town© to license suc
t i o n ssles which, of course, i s e d i f f e r e n t matter than l i c e n s 
ing auptjoneera »nd bears no relevance to the reciprocal (or 
r e t a l i a t o r y ) provisions of Seotion 5 ^ 6 . 1 . I t follows that 
thft party i n question may set &SL auctioneer at the said auc
t i o n sale without ft lioenne insofar as the proves ions of psri,d section pr» oonoerned. 

A However, i t should be noted f i a t Seotion 5^6.1 merely • 
.'• desoribes certai n circumstances under whloh i t s h a l l be unlaw

f u l f or c e r t a i n nonresident auctioneer?? to cry sales i n Iowa, 
I t does hot provide t h P t euoh a c t i v i t y w i l l be lawful In a l l 
other circumstances. I would, therefore, direct your atten-
t i o n t o the provisions of Section 3 6 8 . 5 ( 5 ) and of Seotion 

*" \? h ^ .•J.68.8$(5)» G o ! 3 f t 195^t which confer powers on c i t i e s and towns 
. i ; V Ifeith respect to the regulation and lioenaing of suctions and 

> V ' auctioneers ax& contain m r$oAp,r.p,olty, pypy,?,P?.q,flg. Since i t 
appears that t h * auction sale i n question i s to be held i n 
Sec C i t y , i t may w e l l be that the answer to your question i s 
to be found i n the ordinances of San C i t y , 

•In the event cSao City has no ordinance on t h e sub
j e c t , then the mere faot t h a t the auctioneer need not be l i 
censed does not mean t h a t the auction sale need not be licensed. 
In t h i s connection I would r«fer you to Chapter 5^6 A, Code 
1931*. Except for suoh portion of the stock of goods as may 
be exempt under Section 5**6A,8 es ©mended by Chapter 2 2 5 , Acts 
of the 5 6 t h General Assecobly i t appears that the auction des
cribed i n your l e t t e r i s subject to the 'licensing provisions 
of said chapter ©nd p a r t i c u l a r l y t h a t portion of the stock 
whloh you state i s being shipped i n f o r sale. 
\ Very t r u l y yours, 

\ 

LEONARD C. ABELS 
Assistent Attorney General L C A : m h 
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Kr. Eliaer Heeklngsr, Director 
Income lax D i v i s i o n 
State tax Commission 
State Office B u i l d i n g 
See Moines, Iowa 
Dear Mr* Heckinger: 

Reference Is mads to a question you have r a i s e d as 
to the p o s s i b i l i t y of using the c o l l e c t i o n ttrocedttres 
provided by the income t©x lew against © large number of * 
old delinquent accounts. 

The fa c t s , fee we understand them, are as follows: 
An Individual f i l e d an income tax return p r i o r to 

hi s entry Into the service during World War I I end made 
no p&yment of the amount shown on that return as the tax 
due. The Soldiers and S a i l o r s C i v i l R e l i e f Act which 
was i n effect at that time a.a w e l l as at the tvrenent 
time deferred any c o l l e c t i o n from a person i n the m i l i t a r y 
service i f such person's a b i l i t y to pay wag ma t e r i a l l y 
Impaired by reason of such service. The deferment of 
c o l l e c t i o n was f o r the period of service plus s i x months 
from the termination of such service. Because of these 
provisions, the Tax Commission made no attempt to c o l l e c t 
these accounts during World War I I and as to the accounts 
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about whloh you are now concerned, no c o l l e c t i o n has 
been effected up to th i s time. The Question you now raise 
i s whether the State Tax Commission may not*, a f t e r the 
passage of acme ten yearsj use the c o l l e c t i o n procedures 
set up by the Income tax law. 

the Soldiers and S a i l o r s C i v i l R e l i e f Act i n addition 
to providing f o r deferment of c o l l e c t i o n also t o l l e d the 
statute of l i m i t a t i o n s during the period of m i l i t a r y 
service and for an addi t i o n a l period of nine months 
beginning v i t h the day following the period of m i l i t a r y 
service. The cuestion then b o i l s down to %?hat statute ^ 
of l i m i t a t i o n s are imposed by ths Iowa l a i * ur>o« the 
c o l l e c t i o n of income tax. 

85 Corpus J u r i s Secundum, Taxation, section 110? 
states.: 

*. . . Enforcement of c o l l e c t i o n cf taxes 
Is subject to such period of l i m i t a t i o n as i s 
fixed by the statute but where no period of l i m i t * - -
a t lon i s f i x e d by law, enforcement of taxes may 
not be defeated on such ground." 
51 American Jurisprudence, Taxation, section 991 

states: 
"In general i t may be said that unless 

other provision i s made by law, the obligation 
to nay a tax per s i s t s u n t i l the tax Is paid. 
I t l a w e l l established that statutes of l i m i t 
ation do not run against sovereign states unless 
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by the terns of the l i m i t a t i o n statute I t 
1« made applicable to the state} nor as a 
general r u l e do the statutes of l i m i t a t i o n 
run against municipal corporations and 
counties In actions involving t h e i r public 
or governmental ri g h t s and duties. The 
existence of a time l i m i t beyond vhieh the 
government may net sue to recover unpaid 
taxes i s therefore dependent upon some 
express statutory provision, and -provisions 
l i m i t i n g the time for the c o l l e c t i o n of 
taxes are s t r i c t l y construed i n favor of the 
government". 
Chapter k2B of the Cods of I w a does not appear to ^ 

s p e c i f i c a l l y provide for any period of l i m i t a t i o n on 
C o l l e c t i o n . Section h2?.,2$ which ve coromonly r e f e r to 
me a statute of l i m i t a t i o n s i n the income tax law imposes' 
a l i m i t a t i o n only ut?on the determination or computation 
of the amount of tej? which i s due. I t makes no reference 
to a l i m i t a t i o n on c o l l e c t i o n . Seotion 422.26 of the 1 

Iowa Code refers to the c o l l e c t i o n methods. I t r e f e r s to 
the l i e n of the tax and provides for the preservation of 
suoh l i e n against c e r t a i n persons by f i l i n g a Notice cf 
Li?m '4i.th the Bee order of the Oounty. The section pro
vides that the l i e n s h a l l attach at the time the tax 
becomes due and payable and s h e l l continue u n t i l the 
l i a b i l i t y for such amount Is s a t i s f i e d . Ae against the 
person owing the tax, the l i e n i s i n existence without 
f i l i n g and the wording of the otetute Is that the l i e n s h a l l 
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continue u n t i l the l i a b i l i t y i s s a t i s f i e d no matter bow 
long that might be. There i s no provision s e t t i n g any 
time l i m i t within whloh the Motlce of Lien must be f i l e d 
i n order to preserve I t against subsequent mortgagees, 
purchasers of Judgment cre d i t o r s . I t i s , therefore, our 
conclusion that th«% Notice of Lien oould be f i l e d a t any 
time regardless of the period of time which had elapsed. 
I t •would only be a giving of notice to c e r t a i n Individuals 
of a l i e n which had been In existence at a l l times since 
the tax became due and which >;culd continue i n existence 
u n t i l the tax was oaid. 

) 
flection 422 .26 of the Cede of Iowa also provides: 

"TheGcmmlselon s h a l l , s u b s t a n t i a l l y as pro
vided i n section 6 and 445.? , proceed to 
c o l l e c t a l l taxes and/or penalties as soon as 
practicable a f t e r the same become delinquent,. . . f t 

Seotion 422 .26 also provides: 
"That the Attorney (leneral upon the request 

of the Commission may brin&m action at law or 
equity to enforce payment of any tax and/or penalties." 
Section 422 .26 imposes no l i m i t a t i o n upon when such 
an action may be brought.' 
Since no l i m i t a t i o n s are provided by Chapter 422, ^ 

we must look to Chapter 6l4 of the Iowa Gode which i s the 
Chapter which sets up the general l i m i t a t i o n s of action. 

Section 614.1, subsection (5) provides: 

s?' f' *7 
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"Actions may be brought within the times 
herein l i m i t e d respectively a f t s r t h e i r causes are 
provfed and not afterwards except when otherwise 
especially declared. . . .* • 

"(5) Those founded on unwritten contracts, 
thoae brought f o r i n j u r i e s to property or for 
r e l i e f cn the ground of fraud i n cases heretofore 
s o l e l y cognizable i n & court of Chancery anj, sJJL qjfoex 
aotlens npt otherwiee provided for, i n this respect. 
w i t h i n f i v e years exoept as provided by subsection ( 9 V 

The underlined portion of the above quoted statute Is 
t he only part of the general l i m i t a t i o n s chapter which oould 
possibly apply. The Iowa Court and the Attorney General have 
both held that the five-yaar statute of l i m i t a t i o n s ftoes 
not apply to c o l l s o t i c n ef taxes by distraoa and sale. I t 
applies only to "actions". 3ee C o l l i n s O i l Company vs. 
Perrine 183 Iowa 295, 1?€ 303; 1930 A. d. 0. 132; 
1914 A. a. 0. 142; 1898 A. 0. 117. I t , therefore, 
appears that there i s no l i m i t a t i o n imposed by the Iowa law 
as to when c o l l e c t i o n by d i s t r e s s and sale can be i n s t i t u t e d 
other than the rather vague provision of section 42.?.26 t 

which states; "as soon as p r a c t i c a b l e . 9 

As to"th® procedure set up by section 422.26 whereby 
the Attorney General may upon the request of the Coramisalon 
br i n g an action to enforce payment of the tax, i t might seem 
that the general l i m i t a t i o n statute Imposing a five-year 
l i m i t a t i o n Wight be applicable i n view of the c i t a t i o n s set 
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out i n the preceding paragraph. However, i t he a been 
held repeatedly by the leva Court and also by the Attorney 
General that, general statute of l i m i t a t i o n s does not run 
against the state. See In He Peers 1 Estate, 234 Iowa 403, 

12 N.W. 2d. 894; state- Ex Rel. •*eeae vs. love Southern 
U t i l i t i e s Gorop&ny, 231 to*a 784, 2 N.w. 2d. 372; Perley vs. 
Heath, 201 lows. 11-63, 208 H.vr. 721; 1899 A. ft. 0. 45. The 
holding that the statute of l i m i t a t i o n s do®n not ruft against 
the State i s l i m i t e d to those situations i n which the State 
brings «n a c t i o n as a representative of the public and not 
as a representative of a p a r t i c u l a r i n d i v i d u a l or group. 

In l i n e with the above statements i t i s our oon-
clusion that there i s no l i m i t upon the tires when the 
State rfax Commission aay f i l e I t s I<5otioe of I.isn ncr Is 
thers any l i m i t upon when the state may bring an ac t i o n 
at la** or equity f o r the c o l l e c t i o n of such delinquent 
tax. There i s no l i m i t a t i o n s p e c i f i c a l l y set by ths statutes 
upon when c o l l e c t i o n by.distress and sale rosy be i n s t i t u t e d 
other than the somewhat vague wording of flection 422 .26 

vihlch provides, Has goon aa practicable". In B O f a r 
as t h i s phrase suggests a p p l i c a t i o n of the doctrines of 
"laches* or *e*tet»pel" i t i s v e i l to point out that suoh 

s?-/ 
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doctrines are not normally applicable against the 
State. 

Very t r u l y youre, 

M. A. T.verson 
Special Assistant Attorney General 

Mrs. B.uth B. ri©t« 
Assistant Commission Attorney 

ftBK:lp 
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Mr* E a r l E. Hoover 
County Attorney 
Spencer| Iowa 

Dear Sir* 

T h i s i s to acknowledge receipt of your communication 
of January l6» 1957* wherein you request en opin ion from our 
o f f i c e with respect to the a p p l i c a t i o n of Sect ion 726.9 ? 

Code o f Iowa 19^3 to Masonic h a l l s and Y&8CA bui ldings* 

Sect ion 726#9» Code of Iowa 19J&» provides as follows* 

" W© person who keeps a b i l l i a r d h a l l j or the 
agent} c l e r k , or servant of any such person, or any 

.person having charge or cont ro l of any such h a l l * 
s h a l l permit any minor to remain in such h a l l , or 
to take part in any of the game© known as b i l l i a r d s . 1 ' 

It i s to be noted that the s p e c i f i c mandate of the s t a t 
ute i s that M no person who keeps a b i l l i a r d h a l l . * . . . 
sha l l permit any minor to remain in such h a l l , or to take part 
in any of the games known as b i l l i a r d s " . Th is sect ion of our 
Code does not re fe r to p u b l i c b i l l i a r d h a l l s but r e f e r s to 
any b i l l i a r d room and makes no exception in regard to b i l l i a r d 
rooms Operated by f r a t e r n a l or char i tab le o rgan iza t ions . 

If a minor i s permitted i© enter tho room and remain there 
for any purpose, and that room i s a b i l l i a r d h a l l , the keeper 
or tho person having charge or cont ro l of such h a i l i s amenable 
to the pena l t ies of the law, and i t i s quite immaterial whether 
tho minor indulges in any game whatsoever. In t h i s connection 
see State v. Johnson, lOB Iowa 2b$t 79 pj.W. 6 2 , 1928 AGO 123 s 

and 193B AGO 176. 

Very t r u l y yours, 

RRRD/fm RAPHAEL R. R. DVORAK 
F i r s t Ass is tant Attorney General 
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Mr. N. E. Hylanflj Legal Adviser 
Department of Public Instruct ion 
L O C A L 
Pear Mr, Hylsnd: 

Receipt i s acknowledged of your l e t t e r of January 
22nd as follows; 

"We r e s p e c t f u l l y request an attorney gener
a l * a opinion upon the following propositions: 

"'Does 0 board of eduoation have the right 
to effect a ohange order i n a b u i l d i n g oontraot 
so as to allow a d d i t i o n a l construction to an ad
d i t i o n or building presently being b u i l t without 
the usual procedure of advertising and bid l e t 
ting? If possible f o r a board of eduoation to 
negotiate further oontracts with the builders 
for t h i s added construction, i s there any l i m i 
t a t i o n as to the oost of the proposed addition 
w r i t t e n under the new contracts oovered by the 
ohange order? 1 

wCan a school d i s t r i c t l e g a l l y allow a ohange 
order of unlimited amount making possible the 
construct ion of more olass rooms without follow
ing the usual procedure of advertising and bid 
l e t t i n g ? " 

As you know, the post of any construction undertaken 
by a school d i s t r i c t i s l i i a f t e d to the amount authorized by 
the voters and the purpose Cor whloh suoh funds might be ex
pended is likewise limited to thst authorized by the voters. 
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Slnoe your off ioa has been so advisee! i n numerous opinions 
rendered over a period of years, I assume that the s i t u a t i o n 
g iving r i s e to your ourrent question Is one where the funds 
voted are Bufflolent In amount and the purpose authorized i s 
broad enough i n scope to cover the additional expenditure f o r 
classrooms $0 whioh you refer and that the matter of Side f o r 
the add i t i o n a l construction i s the only question lnhe&ij% In 
your Inquiry. 

If t h i s be the oese, the answer to your question 
i s provided d i r e p t l y by the statutes. Section £97»7 f Code 
1954, as ©fflended by Chapter 146, Acts of the 56th General As
sembly provides i n pertinent part as follows: 

" . . . before anv sohoolhouse oonteinlng 
more than one room s h e l l be erected or repaired 
at a:oost exceeding twenty-five hundred d o l l a r s , 
proposals therefor s h a l l be inv i t e d • • • and 
the contract s h a l l be l e t to the lowest respon
s i b l e bidder . . . 8 (Emphasis ours) 

I would, therefore, advise you that assuming the 
voters have authorized s u f f i c i e n t money to pay for the proposed 
additional structure and have granted authority to spend the 
same s u f f i c i e n t l y broad to oover the proposed a d d i t i o n a l con
s t r u c t i o n , then the answer to your question depends upon whether 
or not the cost of such a d d i t i o n a l construction w i l l exceed 
t$ | 5 0 0 . 0 6 . ' . • 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCAtmfm 
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Mr, Harry 3* Harbeok 
Clerk of Municipal Court 
Municipal Building 
Sijrth and Water Streets 
Sioux Cit y , lows 
Dear Mr, Harbeok: 

You have requested an opinion of this o f f i c e on the 
following matter: 

"Since the establishment of the Municipal 
Court i n Sioux C i t y i n 1932, i t has been the prac
t i c e of my o f f i c e to require the parties e n t i t l e d 
to the proceeds of a judgment, or t h e i r agent, 
to s a t i s f y the judgment i n f u l l either by record
ing the s a t i s f a c t i o n on the docket of record, 
or by a. wr i t t e n instrument, before noneys are 
O R i d out. 

"This procedure has not been questioned ex
cept by a few and before a l t e r i n g the practice 
of many years' standing, I would appreciate en 
opinion fronj you regarding the matter. If what 
I have required In the past i s not neoessary, 
would you please state what should be required, 
i f anything* Thank you for your cooperation 
and assistance In t h i s matter," 

The duties and the parties who osn request an opin
ion of t h i s o f f l o e are set out by statute. The Clerk of a 
Municipal Court i s not a party to whom t h i s o f f i c e may give 
an opinion. The proper l e g a l adviser for you on t h i s matter 
would be your c i t y s o l i c i t o r . 

J 7- \-30S 
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However as a oourtesy to you and without s t a t i n g 
the opinion of t h i s o f f l o e I would point out to you that Sec
t i o n 624,20, Code of Iowa 1954, prescribes a duty of the o l e r k j 
seotion 624,37 prescribes a duty of the party e n t i t l e d to the 
proceeds, The enforoeraent of t h i s l a t t e r seotion and the right 
to recover are for the party aggrieved, The clerk of the mu
n i c i p a l court would be e n t i t l e d to demand a receipt f or any 
monies paid out by him I f he deemed t h i s necessary and proper 
for e f f i o i e n t operation of his o f f i c e , A combined receipt 
f o r the clerk and set Is f a c t i o n under seotion 624,3? would be 
a oonvenienoe to the party e n t i t l e d to the proceeds. 

Very t r u l y yours, 

JAMES H. ORITTON 
Assistant Attorney General 

JHO:mfm 
} 

) 
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IQWA STATE HIGHWAY COMMISSION 
A M E S , I O W A 

Ames, Iowa 
January 23, 195? 

Mr. Floyd E . Ensign 
Attorney at Law 
Northwood, Iowa 
Be: Eoadway across drainage channels on drainage d i s t r i c t s . 
Dear Mr. Ensign: 
I have your l e t t e r of December 28 in which you inquire I f i t i s the duty 
of the county to build road crossings made necessary by the i n s t a l l a t i o n 
of a drainage d i s t r i c t . fj 

As I understand your l e t t e r , the d r a l n a g e ^ s t r i b t i s one established by 
mutual agreement of the landowners. T^e Code of\ Iowa seems to provide 
three methods by which a dralpt^e dist^i&t£>6en bclesteblisfaed. 

ff , X \ VC" 
ection 455,1 of the yCjoaeof| 1954 gives,the Board of Supervisors of „ 

) m county j u r i s d i c t i o n to e s t a b l i s h drainage d i s t r i c t s . Section 455.7 
<sf the Code of 1954; (as amende&";by-Chapter 202 of the 53rd General 
Assembly, and the s$ctl©ns/;f ollbwing provide fo r establishment of v 
drainage d i s t r i c t s by -̂ .©iltiion of two or more landowners. Section 455,152 
Code of 1954 and following sections provide f o r the establishment of a 
drainage d i s t r i c t by mutual agreement of landowners. Section 455.15^ 
of the Code gives the County Board of Supervisors the power to e s t a b l i s h 
such drainage d i s t r i c t a f t e r the mutual agreement has been f i l e d with 
the Auditor and contains a l l the necessary provisions f o r the e s t a b l i s h 
ment of the drainage d i s t r i c t . 
I f the drainage d i s t r i c t has been l e g a l l y established by one of the three 
methods above, e l l bf them requiring some affi r m a t i v e action by th© 
Board of Supervisors, then the Board of Supervisors under Seotion 455.118 
has the duty to construct roadway over the drainage d i t c h . 
I presume from your l e t t e r that t h i s i s a drainage d i s t r i c t established 
by mutual agreement of the landowners and affirmative action has been 
taken by the Board of Supervisors to so e s t a b l i s h . I c a l l your attention 
to the wording of Section 455.118, Code of 1954 whloh reads In part, 
H***The Board of Supervisors when i n the exercise of i t s sound d i s c r e t i o n > 
i t appears that i t w i l l promote the general public welfare s h a l l move, 
b u i l d , or r e-build the same***". 
> rusting t h i s answers your i n q u i r i e s , I remain, 
\ 
} Very t r u l y yours, 
I ' 

C. J . Lyman 
Special Assistant Attorney General 
f o r Iowa State Highway Commission 

CJLs.ls 



February 4, 1957 

Mr. Hart I n D. L e l r 
Soott County Attorney 
Dav enp o r t , I ow a 
Dear Mr. L e i r : 

Receipt i s acknowledged of your l e t t e r of January 
30tn as f o l l o w s : 

"I have received a request frora Mr. John 
M. Strelow, Assessor f o r the C i t y of Davenport, 
f o r an o p i n i o n of your o f f i c e , a copy of whioh 
request i s being enoloeed herewith. 

" I b e l i e v e the m a t e r i a l submitted by the 
Assessor's o f f i c e sets out i n f u l l the problem 
that i s bothering him. 

"I w i l l g r e a t l y a p p r e c i a t e r e c e i v i n g your 
o p i n i o n . " 

x'he m a t e r i a l enoloeed w i t h your l e t t e r s t a t e s as 
f o l l o w s : 

"The C i t y Assessor has received complaints 
from members of two of the l o c a l t a x i n g bodies, 
namely, the Soott County Supervisors and the I n 
dependent School d i s t r i c t , t hat the o f f i c e of the 
C i t y Assessor i s over-extending the s e r v i c e t o 
the C i t y of Davenport et the expense of the two 
t a x i n g bodies by completing the annual t a x books, 
d e l i v e r e d complete f o r o o l l e o t l o n . This o f f i c e 
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processes each assessment a f t e r the m i l l a g e i s 
set by the C i t y C o u n c i l the f i r s t meeting i n J u l y . 

"As the C i t y of Davenport :i i s a s p e o l a l char
t e r c i t y , the C i t y Treasurer c o l l e c t s the r e a l 
and personal property assessments. The o f f i c e 
of the C i t y Assessor se t s up the t a x books f o r 
both the o i t y and oounty t r e a s u r e r s t o the extent 
that i n place of the A u d i t o r e n t e r i n g the t a x a 
b l e value on the t a x books as per Code 428.4 f 

the o f f i c e of the c i t y assessor extended t h i s 
s e r v i c e ; however, the County A u d i t o r , as per Code 
443.2, s h a l l complete the same by en t e r i n g the 
amount due on eaoh i n s t a l l m e n t s e p a r a t e l y , and 
c a r r y i n g out the t o t a l of both i n s t a l l m e n t s , 

^The C i t y Assessor's o f f i o e s e t s up the sec
ond set of t a x books, one f o r the County Audi t o r 
as stated above, the other f o r the C i t y Treasur
e r , having increased the s e r v i o e f o r the Treas
ur e r by e n t e r i n g the amount due on each assess
ment a f t e r the m i l l a g e i s s e t . 

) "There are approximately 29,000 assessments 
i n the c i t y ; t h e r e f o r e the members of the two t 
t a x i n g bodies protested that t h i s o f f i o e i s over-
extending the required s e r v i o e t o the City; of 
Davenport, at t h e i r expense. 

* I t i s t h e r e f o r e requested t h a t an Attorney 
General's o p i n i o n be g i v e n as t o the l e g a l i t y 
of rendering t h i s a d a i t i o n a l s e r v i o e , namely* 
the e n t e r i n g of the amount due on the taafe books 
of each assessment a f t e r the C i t y of Davenport's 
m i l l a g e i s s e t . The c i t y c l e r k ' s o f f i o e d u t i e s 
are s i m i l a r to the oounty A u d i t o r . " 

The a u t h o r i t y f o r e x i s t e n c e of the o f f i o e of c i t y 
assessor i s provided i n S e c t i o n 405A .1, Code 195^, whioh pro
vides i n p e r t i n e n t p a r t as f o l l o w s : 

"Optional procedure. Any c i t y having a pop
u l a t i o n o f ten thousand or ©ore, according t o 
the l a t e s t f e d e r a l oensus, o r which s h a l l a t t a i n 
such p o p u l a t i o n i n the f u t u r e but s h a l l not have 
a p o p u l a t i o n i n excess of one hundred end twenty-
f i v e thousand, may by ordinance provide f o r the 
s e l e c t i o n of a c i t y assessor and f o r the assess-

v ment of property ln?t*uoh c i t i e s uqder £hjs prpy.l-
I- jjjaas. a£ ohapter, itOS. jb£ ohapfrer." (Emphasis 

ours) 
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S e c t i o n 405A.4, Code 195**, provides f o r payment of 
the expenses of the o i t y assessor's o f f i o e aa f o l l o w s : 

"Sxp eases. A l l expenditures In a l t lee se
l e c t i n g an assessor under t h i s chapter s h a l l be 
paid under the gr.fly.lg.XPM St Shoptex iHLS- " ($n-
phasis ours) 

Chapter 4o5, as made a p p l i c a b l e by the underscored 
reference i n the hereinabove quoted s t a t u t e s , governs expenses 
of the o i t y assessor's o f f i o e and payment thereof by the pro
v i s i o n s of Se c t i o n 405.18, as amended by Chapter 200, Aots 
of the 56th General Assembly, whioh p r o v i d e s : 

"Budget. A l l expenditures under t h i s chap
t e r s h a l l be paid as h e r e i n a f t e r provided. 

"Not l a t e r than «|uly 15 of each year the 
o i t y assessor, the examining board and the l o c a l 
board of review s h a l l each prepare a proposed 
budget of e l l expenses f o r the ensuing year. ui' 
The c i t y assessor s h a l l Include In h i s proposed 
budget the probable expenses f o r defending assess
ment appeals, and court costs tesxed against the 
p u b l i c bodies. Said budgets she* 11 be combined 
by the c i t y assessor and ooplss 5 thereof f o r t h w i t h 
f i l e d by him w i t h the board of s u p e r v i s o r s , o i t y 
c o u n c i l antf s'S^ool. board. 

"Such combined budget s h e l l c o n t a i n an item
ized l i s t of the proposed s a l a r i e s of the o i t y 
assessor and eaoh deputy, the amount re q u i r e d 
f o r f i e l d men end other personnel, t h e i r number 
and t h e i r oosipensation; the estimated amount needed 
f o r s u p p l i e s , p r i n t i n g , mileage and other expenses 
neoeseary to operate the assessor's o f f i c e , the 
estimated expenses of the examining board and 
the s a l a r y and expenses of the l o c a l board of 
rev lev?. 

"Hot l a t e r than J u l y 21 of eeoh year, the 
siayor s h a l l , by w r i t t e n n o t i o e , c a l l a j o i n t meet
ing of the o i t y c o u n c i l , jBOhool board and county 
board of s u p e r v i s o r s t o consider such proposed 
budget and s h a l l f i x and adopt a consolidated 
budget f o r the ensuing y#ar. 

"The mayor s h a l l aot as ohairman end the 
o i t y assessor as seoretary of such meeting. The 
proposed budget or any item thereof my be Increased 
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or changed I n any manner at t h i s j o i n t meeting. 
The m a j o r i t y vote of the members present of each 
t a x i n g body s h a l l oount as one vote, and no a c 
t i o n s h a l l be v a l i d except by the vote of not 
l e s s than two out of three t a x i n g bodies. 

"At the j o i n t meeting the three t a x i n g bod
ies s h a l l a u t h o r i z e : 

n l . The number of deputies, f i e l d men, end 
other personnel of the assessor's o f f i c e . 

"2. The s a l a r i e s and compensation of mem
bers of the board of review, the ass e s s o r , o h i e f 
deputy, other d e p u t i e s , f i e l d ©ena, and other p. 
personnel, and determine the time and manner o f 1 

payment. 
"3. The miscellaneous expenses of the as

sessor's o f f i c e , the board of review and the ex
amining board, i n c l u d i n g o f f i c e equipment, r e c 
ords, s u p p l i e s , end other required Items. 

"4. The estimated expense of assessment 
appeals. 

" A l l such expense items s h a l l be included 
In the budget adopted f o r the ensuing year. 

"ffP0h M. J&S EtMAflg foodie^ s ^ a j l stm-
.ftlftb^e g n e - t h l t f l &L ShSL Mlpu.ftt?. SfltflHUflfl ms&S. 
1M jDkJSi bM£2i. and s h a l l , on the f i r s t day of 
January, A p r i l and J u l y of eaoh year remit one-
t h i r d ^ o f i t s share t o the oounty t r e a s u r e r to 
be c r e d i t e d by him to a separate fund t o be known 
as 'The C i t y Assessment Expense Fund', and from 
which fund a l l expenses incurred under t h i s chap
t e r s h a l l be p a i d , 

"The county a u d i t o r s h a l l keep .a complete 
record of s s i d fund and s h a l l issue warrants t h e r e 
on only on r e q u i s i t i o n , of the c i t y assessor. 

"The o i t y assessor s h a l l not issue r e q u i s i 
t i o n s so as to increase t h e . t o t a l expenditures 
budgeted f o r the oper a t i o n "of the o i t y assessor's 
o f f i o e . However, f o r purposes of promoting op
e r a t i o n a l e f f i c i e n c y , the o i t y assessor s h a l l 
have a u t h o r i t y , w i t h the approval of the three 
t a x i n g bodies, t o t r a n s f e r funoe, budgeted f o r 
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s p e c i f i c items f o r the o p e r a t i o n of the o i t y as
sessor's o f f i o e from one unexpected balance t o 
another; suoh t r a n s f e r s h a l l not be made so as 
t o increase the t o t a l amount budgeted f o r the 
o p e r a t i o n of the o f f i o e of the o i t y a ssessor, 
and no funds s h a l l be used to increase the s a l 
ary of the c i t y assessor or the s a l a r i e s of per
manent deputy a s s e s s o r s . He s h a l l Issue r e q u i 
s i t i o n s f o r the examining board and f o r the board 
of review on order of the c h a i r ^ a of eaoh board 
and f o r oosts and expenses i n c i d e n t t o assessment 
appeals, only on order of the o i t y l e g a l d epart
ment. 

Unexpected funds remaining i n the c i t y as
sessment expense fund at the end of a year s h a l l 
be c a r r i e d forward i n t o the next year. Suoh b a l 
ance of unexpected funds s h a l l be c r e d i t e d t o 
the f i n a l payment of the fund by the r e s p e c t i v e 
t a x i n g bodies f o r the next year on an equal ba
s i s . The t r e a s u r e r s h a l l n o t i f y suoh t a x i n g bod
ies of ©ay suoh c r e d i t s to which they ere e n t i t l 
ed.* (Smphasis ours) 

The answer t o your question i s f u r n i s h e d by the s t a t 
u t e . The c o n t r i b u t i o n of each t a x i n g body i s expressly l i m 
i t e d to "one-third of the amount required to snake the f i n a l 
budget" anS the p e r m i s s i b l e items f o r i n c l u s i o n i n such budget, 
as enumerated, make no express reference, and none would seem 
t o be i m p l i e d , to performance by the o i t y a s s essor of the work 
normally performed by the oounty a u d i t o r under S e c t i o n 443.2, 
Code 195^» or to such p o r t i o n thereof as isay be performed i n 
s p e o i s l c h a r t e r c i t i e s by the " a u d i t o r , c l e r k , or recorder" 
under the p r o v i s i o n s of S e c t i o n 420.230, Code 195'*. X would, 
t h e r e f o r e , advise you thf>t t h e r e i s no a u t h o r i t y f o r i n c l u s i o n 
of such iteras i n the c i t y assessor's budget and hence no au
t h o r i t y f o r payment of the 00st of same from the oontrJ^aii-on 
of the three t a x i n g bodies. 

Very t r u l y yours, 

LEONARD C. AB&LS 
A s s i s t a n t Attorney General 

LCAtpfm 
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Honorable W. fi. Tate 
Senate Chai&er 
B u i l d i n g 
Ejy deer Senator! 

This m i l acknowledge receipt of yours of the 4th lust, in which you recite 
that Section 359.42, Code of 1954, authorises the township trustees to purchase f i r e 
apparatus independently or j o i n t l y with any adjoining township and that following 
sections provide for payment therefor by levy and the use of anticipatory bonds. 

You query as to whether three townships that have Joined together f o r f i r e pro
tection can purchase a f i r e engine and legally sign a chattel mortgage therefor or 
enter Into a contract for the purchase and pay for the engine on assessment dates 
without resorting to the issuance of bonds. 

In reply thereto I adviie you that the only statutory authority for going into 
debt for the purchase of f i r e eqaiptaant by township trustees i s by a f i r e tax levy 
or by the issuance of bonds. Any other method for paying for such f i r e equlpnont 
has no statutory authority. 

Very truly yours, 

OSCAR STRADSS 
Sooond Assistant Attorney General 

OS: rod 



zSxmxy 11, X957 

Hon.* W* H. Tate 
Senator, hSrd, D i s t r i c t 
0 i ; ; l 1 d i n g ; 
% dear Senators 

This i s i n r e p l y t o yours r e f e r r i n g t o my l a t t e r of 
the !?th l a s t * i n r e p l y t o your i n q u i r y as t o Whether thro© 
tow&Ships that have ^joinod together f o r f i r o p r o t e c t i o n , can 
purchase a f i r e engine and l e g a l l y s i g n a c h a t t e l mortage 
t h e r e f o r or enter i n t o a c o n t r a c t f o r the pur elms© and pay 
f o r the engine on assessment dates \ri-thout r e s o r t i n g t o the 
iss'uancs of bonds* You i n q u i r e nov s p e c i f i c a l l y as t o whether 
i f these bodies l e v y an annual t a x can, they, l e g a l l y s i g n a 
c h a t t e l mortgage or entor i n t o a purchase c o n t r a c t and thus 
pay f o r th© engine over a p e r i o d of time on the assessment 
da,|as of th© l e v y . 

I n answer t o t h i s s p e c i f i c qDiestion I advise jovt t h a t 1 

i t i s the o p i n i o n of the Department t h a t th© townships aay not 
l e g a l l y s i g n a c h a t t e l mortgage or enter i n t o a purchase c o i l * 
t r a c t and pay f o r th© engine over a p e r i o d of time on the a s * 
aessmont dates of the l e v y * 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o rney d e n i a l 

OSiMKB 

file:///ri-thout
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Mr* T. C* Postori 
Wayne County Attorney 
Corydon, Iowa 
Dear S i n 

This w i l l acknowledged yours of th© 8th i n s t . i n which 
you submitted tho f o l l o w i n g ? 

" I should l i k e the o p i n i o n of your o f f i c e on 
th© f o l l o w i n g q u e s t i o n s : 
" Chapter 120 of the F i f t y - s i x t h Gorier a l Ass em* 
b l y provides t h a t 'no charge or l i e n s h a l l be 
imposed upon tho property of any p a t i e n t under 
twenty-one years of age, or upon the pr o p e r t y 
of persons l e g a l l y bound f o r the support of 
any such minor p a t i e n t f o r the cost of M s sup
p o r t and treatment i n these institutions»' 
"Does t h i s a c t , i n e f f e c t w i p e out the l i e n s 
or charges b u i l t up p r i o r t o the passage of 
t h i s a c t ? 
"Does the word 'imposed' have a meaning or 
connotation synonymous w i t h the word 'enforced' 
so t h a t the county would be p r o h i b i t e d from en
f o r c i n g and executing upon the property of any 
such minor * or h i s parents» f o r charges or 
l i e n s b u i l t up i n th© county books } f o r sup
port and treatment provided p r i o r to the pas
sage of t h i s a c t ? " 
I n r e p l y t h e r e t o I advise t h a t the Department has pre

v i o u s l y answered the fo r e g o i n g q u e s t i o n t o the e f f e c t " t h a t 
Chapter 120 contains no express language p u r p o r t i n g to give i t 
r e t r o a c t i v e e f f e c t . Neither does i t c o n t a i n any express language 
c a n c e l l i n g or f o r g i v i n g any o b l i g a t i o n e x i s t i n g p r i o r t o the date 
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I t want i n t o e f f e c t , which was J u l y **| 1955* It f o l l o w s that 
Chapter 120, Acts of the 56th G. A. has no e f f e c t f o r any purpose 
p r i o r t o J u l y h9 1955* and the answer t o your question i s a l s o 
i n the negative." 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSsMKB 
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•i it *i 
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Hr. B. S. Gage, J r . , C.P.A. 
Secretary-Treasurer 
Idvrs Board of Aooountanoy 
725 B r l o k and T i l e B u i l d i n g 
Mason C i t y , tows 
Dear Mr, Gage: 

We heve your l e t t e r of November 9 , 195^, addressed 
t o Mr. Dsyton Countryman, Attorney General, requ e s t i n g an o p l n 
Ion as t o tbe nature of the expenses whi.oh may be pal<3 under 
S e c t i o n ll6th of tbe 195*+ Code'of Iowa, tbe p e r t i n e n t parte 
of which reed ss f o l l o w s : ^ 

0 . . . We ere p a r t i o u l r a r l y i n t e r e s t e d i n 
the i n t e r p r e t a t i o n of th© p o r t i o n of t h i s s e c t i o n 
whioh reads as f o l l o w s : V&afl other exp?flffft JLfl-
a $ t o t l a itos. til spheres at frftelr £u£lss..' 

"The Board b e l i e v e s t h a t the proper i n t e r 
p r e t a t i o n of t h i s phrase would c a l l f o r the pay
ment, of 'expense i n c i d e n t t o the discharge of 
t h e i r d u t i e s * not on$>y i n c l u d i n g those o u t l i n e d 
i n Section 116.02 under powers end d u t i e s of the 
board, but a l s o other d u t i e s of the bosrd ©s spe
c i f i e d i n Chapter 116. An example of suoh duty 
i s the conduot o f an examination as s p e c i f i e d 
i n S e c t i o n i l 6 , 0 8 . An i l l u s t r a t i o n of an expense 
which might be incurred i n ^ c o n n e c t i o n w i t h the 
conduct of the C.P.A, examination might be the 
cost of the s e r v i c e s of an a d m i n i s t r a t i v e a s s i s 
tant t o i n v e s t i g a t e the q u a l l f l o s t ions of a p p l i 
cants f o r examination under S e c t i o n 116.09. 
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"Another example of a Board duty which i s 
not s p e c i f i e d i n S e c t i o n 116.02 has to do w i t h y 

the r e g i s t r a t i o n of p r a c t i t i o n e r s ( S e c t i o n 116.13 
and 116,14). 

"In a d d i t i o n , the Board would l i k e an opi n 
i o n as t o i t s d u t i e s , i f any, i n connection w i t h 
the a d m i n i s t r a t i o n of paragraphs 2 and 3 of Sec
t i o n 116.11 p e r t a i n i n g t o accountants * bonds, 

(Emphasis ours) 
The answer to the two questions propounded i n the 

f i r s t paragraph and the l a s t paragraph of your l e t t e r quoted 
above, oomes w i t h i n the philosophy of the f o l l o w i n g quoted 
maxim, and the r u l e almost u n i v e r s a l l y followed by the Courts 
i n construing powers e x p r e s s l y oonferred by s t a t u t e s , as f o l 
lows ! , 1 

fiA,K / 
°(1) ' I n c l u s i o unius ext e x c l u s l o i ^ l t e r i u s * , 

the i n c l u s i o n of one i s the e x c l u s i o n of the other. 
"(2) Creatures of s t a t u t e have only those 

powers exp r e s s l y conferred by s t a t u t e or reason
ably and n e o e s s a r i l y implied as inoident t o c a r 
r y i n g out an express power." 

Sec t i o n 116.2 of the Code which enumerates the pow
ers and dutie s of the Board of Accountancy reads as f o l l o w s : 

"Powers and d u t i e s . The board s h a l l have 
power and i t s h a l l be i t s duty t o : (1) adopt, 
p r i n t , p u b l i s h , and d i s t r i b u t e reasonable r u l e s 
not i n c o n s i s t e n t w i t h the p r o v i s i o n s of t h i s chap
t e r f o r the guidance of the p u b l i c , r e g i s t e r e d 

fr a o t i t l o n e r s , and a p p l i c a n t s f o r examination; 
2) compel the attendance of witnesses: (3) ad

m i n i s t e r oaths; (4) take testimony; (5l r e q u i r e 
proof i n a l l matters p e r t a i n i n g t o the a d m i n i s t r a 
t i o n of t h i s ohaptsr; (6) keep a record of a l l 
t h e i r proceedings l n o l u d i n g a p p l i c a t i o n s f o r ex
aminations, r e g i s t r a t i o n , and c e r t i f i c a t e s t o prac
t i c e showing the reasons f o r the r e f u s a l of any 
suoh a p p l i o a t l o n or f o r the r e v o c a t i o n or suspen
s i o n of any r e g i s t r a t i o n or c e r t i f i c a t e to p r a c 
t i c e ; (7) .preserve testimony taken i n a l l hear
ings provided f o r i n t h i s chapter. Testimony 
may be o r a l or by d e p o s i t i o n ; and when o r a l the 
questions and answers s h a l l be taken down by a 
c e r t i f i e d shorthand r e p o r t e r and f u l l t r a n s c r i p t s 
thereof mP-de f o r the use of the p a r t i e s I n t e r e s t e d ; 
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(8) the t r e a s u r e r e l e c t e d s h a l l upon assuming 
o f f i o e f i l e w i t h the a u d i t o r of s t a t e a good and 
s u f f i c i e n t bond i n a oompany authorized t o do 
business i n t h i s s t a t e i n th© penal sum of f i v e 
thousand d o l l a r s and s h a l l on or before ;#une,30 
i n each year, pay a l l sums remaining after*-the 
payment of tbe expenses authorized by t h i s chap
t e r i n t o the s t a t e t r e a s u r y t o be thsre c a r r i e d 
t o the or e d i t of and subjeot to withdrawal by 
the board of accountancy; (9) the board s h a l l 
make a b i e n n i a l report t o the governor of i t s 
proceedings, w i t h an account of a l l moneys r e c e i v 
ed an$. disbursed, a l i s t of the names of e l l prac
t i t i o n e r s whose o e r t i f l o a t e s t o p r a c t i c e have 
been revoked or suspended, and such other i n f o r 
mation as i t may deem proper or the governor r e 
quest, and do e l l other t h i n g s required by t h i s 
chapter to be done by s a i d board," 

To oarry out these powers and d u t i e s , S e c t i o n 116.4 
provides f o r payment of expenses as p r e s c r i b e d t h e r e i n , t o -
w i t : 

"No compensation — expenses. Wo compensa
t i o n s h a l l be paid t o any meraberoof the board 
f o r s e r v i c e s as such, but th© members thereof h" 1 

s h a l l be allowed the necessary t r a v e l i n g , p r i n t 
ing £X& o t h s r ,eype^B?B Incident, J& J&£ dleohflrgft 
$L t h e i r d u t i e s . B i l l s f o r the expense of the 
board or i t s members s h a l l be audited and a l l o w 
ed by the s t a t e c o m p t r o l l e r and s h a l l be paid 
from the fees received under tbe p r o v i s i o n s of 
t h i s chapter." (Emphasis ours) 

The words "other expense" and " i n c i d e n t or i n c i d e n 
t a l * have been defined by Courts i n the f o l l o w i n g language: 

(Words and Phrases, Volume 30. pages 387 and 388 — 
Ref|rrlngv'to an a p p r o p r i a t i o n ordlnanoe) 

"jgeJL&r t h a t the term 'other expenses* meaps 
ftjffigngftff StL J&& c h a r a c t e r t h e r e t o f o r e mentioned 
i£ .tftlPfr olPVtf.ft ££ Dafi epprftftr^tAon aja£, and does 
not i n c l u d e an a p p r o p r i a t i o n f o r expenses i n c u r 
red by a committee appointed by a r e s o l u t i o n of 
the house of delegates t o i n v e s t i g a t e t a x r e t u r n s . 
S t a t e ex r e l Gavigan v, Difckes, 113 S.W, 1077, 
214 Mo. 578; State ex r e l B a r r e t t v. Dierkes, 
113 S.W, 1081, 214 Mo, 592." (SmphaslB ours) 

(Words and Phrases, Volume 20, page 423) 
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"The word ' i n c i d e n t a l * ; as used i n Code Cv. 
Pr o o . l 308, a u t h o r i s i n g , when s e r v i c e s are rend
ered by counsel appointed by order of the court 
i n a c a p i t a l case, the court to al l o w the i n c i 
d e n t a l expenses of suoh counsel, i s as s o c i a t e d 
wlthfttheword 'personal', and i s used c o n j u n c t i v e 
l y , altt does not confer a u t h o r i t y on the counsel 
to make co n t r a c t s of a s p e c i a l character i n v o l v 
ing a l a r g e l i a b i l i t y . £h& ftojcfl ' Incident?®!* m 
smJk mmlvmti In egoorflgnoe E i i h lis. ordimrx 
sasmxm, HhXnh 1l, stt minor tajpartfinqg, smmsAm-
&L, omml, m. l a a l f l g n M expensgp, often/, u^ed 
l a Ihs. a l u c a l JLa nma s&jmz expenses, Cohn v. 
Palmer, 79 N.Y.S. 762, 7665 People v. C a r t w e l l 
70 W.Y.S. 755, 756; In r e Maldheimer 82 N.Y.S. 
916, 917. 84 App. Dlv. 366, quoting C e n % D i e t . " 
(Smphasis ours) 

R e f e r r i n g then t o the question propounded i n the 
f i r s t paragraph of your l e t t e r , i t i s our o p i n i o n that the 
words, "and other expenses i n c i d e n t t o the discharge of t h e i r 
dut l e s . " r e f e r s to the expenses of the character r e f e r r e d t o , 
i . e . , t r a v e l i n g , p r i n t i n g , end the expenses reats.^rahly and 

\ n e c e s s a r i l y implied as i n c i d e n t to c a r r y i n g out the powers 
t and dut i e s granted under S e c t i o n 116.2, which Imply employment 
; of necessary c l e r i c a l help i n preparing f o r end conducting 
1 examinations f o r a p p l i c a n t s f o r r e g i s t r a t i o n as c e r t i f i e d pub-

l i o accountants, ut£ t h e r e a f t e r the r e g i s t r a t i o n of p r a c t i t i o n 
e r s . I t does not give the Board a u t h o r i t y to employ an admin-\ 
i e t r a t l v e a s s i s t a n t or f u l l time s e c r e t a r y which would be i n 
the nature of a me,tor expense, as opposed t o a minor expense / 
whioh i s the meaning o r d i n a r i l y given t o the word " i n c i d e n t " 
as oontained i n S e c t i o n 116.SL. 

In answer to your Second question contained i n the 
l e s t paragraph of your l e t t e r quoted above, i t i s our o p i n i o n 
that under the dutie s of the Board expressed i n subparagraph 
(5) of Sec t i o n 116.2, "r e q u i r e proof i n a l l matters p e r t a i n -

. l a g to the a d m i n i s t r a t i o n o f t h i s chapter", i t 1B the duty 
( of the Board . ;,$«||a||ja1b̂ «̂  Jjoi^^ftmlfteuranoe c e r t i f l o s t e i s 
\ f i l e d w i t h thev#udI£or'''vof:'State"for: the reason that u n t i l t h i s 

i s done, the a p p l i c a n t or p r a c t i t i o n e r cannot be p r o p e r l y r e g 
ie tered as required under S e c t i o n s 116.10 and U 6 . l l . 

Yours very t r u l y . 

FDB:mfm 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 
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Mr. Gordon L. winkel U '| | 
Kossuth County Attorney i I 
j?. o. Box JU05 % 

Algona, Iowa ^ 
Dear Kr. winfcel: 

Reference i a made to your l e t t e r of Jsnuary 26, 1957 

i n which you asfcefi f o r an o p i n i o n s j to vhether the Board 
of Supervisors may o&ncel the t&x asjoeessient roade on 
c e r t a i n property i n Kossuth Oounty. The f a c t e as we 
understand them fiw s s f o l l o w s : 

A ohureh entered i n t o a co n t r a c t to purchase 
c e r t * i n property In January 195^ ftftfi the contract w&s 
recorded on January 31» 195^» On t h i s game date the 
church f i l e d an a p p l i c a t i o n f o r exemption. At the time 
tbe c o n t r a c t was aaae the l e g a l t i t l e to the property 
was not i n the name of the s e l l e r but such t i t l e "was In 
Wf.': Woe by August 21, 195^» The Board 'Supervisors 
made t h e i r l e v y on September 10, 195*5. On September 18, 
1956, warranty deed from the s e l l e r to the church was 
recorded. In December 195*5, the church s o l d t h i s 
prooerty: to & t h i r d person and that deed wae recorded 
on January 21, 1957» 

In c o n s i d e r i n g t h i s s i t u s - t l o n , «e see two b a s i c 
digestions: 
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1. Was the church the owner of the property on-
the date of l e v y go that the property ^ould. c u a l i f y 
f o r the exemption provided f or i n s e c t i o n 42?.1 (9) of 
t&e Code of Iowa? 

2. If the church -was the owner c f the pro p e r t y 
upon the date of l e v y within'-ifcevra&^ninGr of the exemption 
s t a t u t e , does the Board bf Supervisors have the power 
to cancel the assessment? 

We make refe r e n c e f i r s t to Question He. 2.- The 
f a c t e given us i n d i c a t e that the church f i l e d i t s a p p l i c a t i o n 
cn January 31, 1956. Vie munst assume that the son 
made gsome d l s p o t l i t i o n of the a p p l i c a t i o n and that the Board 
of He view acted upon I t . We a l s o assume that no complaint 
to the Beard of Revl.ev w&& tafcen by the church from the 
a c t i o n o f the Assessor e*» pr o v i d e d i n s e c t i o n 442.5 o r 
th a t no appeal uas taken from the a c t i o n of the Board 
^.Review hy appeal to the D i s t r i c t Court as provided i n 
s e c t i o n 442 .6. 

*jfe r e f e r you to en o p i n i o n cf the Attorney -General 
found i n 1948 Report of the; Attorney General, page 196. 

In t h a t o p i n i o n the At t o r n e y General h e l d that the 
Board of Supervisors has no a u t h o r i t y t o page cn tax 
exemptions. He he l d t h a t the e l a i a f o r exemption should 
be made to tfas .Assessor, the Board of Hevlev or the Oounty 
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A u d i t o r and I f refused the e x c l u s i v e remedy would l i e i n 
appeal to the D i s t r i c t Court. We b e l i e v e the 1948 o p i n i o n 
i s p e r t i n e n t In the inst&nt s i t u a t i o n and we r e - a f f i r m , 
the h o l d i n g t h a t the Board of Supervisorc hag no 
a u t h o r i t y under the law to cancel i t s l e v y ©gainst t h i s 
p r o p e r t y because i t . no** ha® reason to b e l i e v e that the 
exemption •which was denied by the Assessor and/or the 
Board of Heview should'have been allowed* The only newer 
to grant such exemption a f t e r the Assessor and Board of 
He vie*? have denied i t i s i n the D i s t r i c t Court or Supreme 
Court of the S t a t s of'Mowa. There have been f o u r s e s s i o n s 
of the Iowa L e g i s l a t u r e since the 1948 Opinion and the 
l e g i s l a t u r e must be deemed to have acquiesced i n the i n t e r 
p r e t a t i o n given by the A t t o r n e y General. See John Hancock 
L i f e Insurance Company vs. L o o k i n g b i l l , 218 Iowa 373, 253 

N. \Jm 6o4j Lamb vs. Kroeger 233 Iowa 730, 8 H. V, Z& 405* 

As to Question Ro. 1 concerning the problem of 
whether under the f a c t s the property should have been 
exempted from t a x a t i o n , we r e f s r to s e c t i o n 427.1 <9) 

which provides: 

*A11 grounds and b u i l d i n g s used by l i t e r a r y , 
s c i e n t i f i c , c h a r i t a b l e , benevolent, a g r i c u l t u r a l , 
and r e l i g i o u s i n s t i t u t i o n s end s o c i e t i e s s o l e l y 
f o r t h e i r a p p r o p r i a t e o b j e c t s , not exceeding three 
hundred twenty acres i n ©stent and not leased or 
otherwise used w i t h a view to pecuniary p r o f i t . 
A i l deeds and l e a s e s by which such property i s 
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h e l d s h a l l be f i l e d f o r reoord before the 
property h e r e i n d e s c r i b e d s h a l l be omitted 
from the assessment." 
Me would f o l l o w your view that o r d i n a r i l y when the 

p a r t i e s enter I n t o a c o n t r a c t of purchase there i s an 
equ i t a b l e ' c o n v e r s i o n -whereby the purchaser i a deemed, the 
owner of a r e a l property I n t e r e s t and the s e l l e r has from 
that time on o n l y a pe r s o n a l property i n t e r e s t . I n t h i s 
s i t u a t i o n the e q u i t a b l e conversion probably « s not 
e f f e c t i v e u n t i l such t i a u *a the s e l l e r had l e g a l t i t l e . 
However, the s t a t u t e f u r t h e r r e q u i r e s t h a t " a l l deeds or 
lea s e s by v h i c h -suoh property i s held s h a l l be f i l e d f o r 
r e c o r d before the property' h e r e i n d e s c r i b e d s h a l l be 
omitted from the assessment". We b e l i e v e that'the use 
of the term, "deeds ©r leases 1* arcr.t be given a s t r i c t 
c o n s t r u c t i o n . 3 e c t i o n 427.1 Is a tax exemption s t a t u t e 
and as such must'be s t r i c t l y construed i n favor of t a x 
a t i o n ana again s t the taxpayer. See Bea&lyn H o s p i t a l v s , 
Hoth, 223 Iowa 341, 27?, N. V.'. 90j Trustees of Iowa College 
vs. B s i l l i e , 236 Iowa 235,. 1? W. V. 2d 143; Theta XI 
B u i l d i n g A s s o c l & t i o n of Iowa C i t y vs. Board of Review of 
Iowa C i t y , 217 low* 1181, 251 N. 76; Jones vs. State 
Tax Commission lows , 74 H. I/. 2d 5^3* I n 

view of the foregoing a u t h o r i t i e s , we b e l i e v e that the words 
of the st a t u t e cannot be extended to include " c o n t r a c t s " or 
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"agreements". 
One other cluestion might be i n v o l v e d as to whether 

t h i s property ejus l l f l ee f o r the exemption. Tfcf-t i s , as 
to vhether the church meets the p r o v i s i o n s of s e c t i o n 
427.1 (9) i n reference to the use made of such property* 
That s e c t i o n provide® that to bs e n t i t l e d t o the exemption 
the grounds and b u i l d i n g s must be used by such I n s t i t u t i o n s 
" s o l e l y f o r t h e i r a p p ropriate o b j e c t s " . I n enever to our 
i n q u i r y on t h i s p o i n t , you have asaured us that, there i s 
no question but whet the p r o p e r t y o u & l l f l e s i n t h i s r e g a r d 
and ve, t h e r e f o r e , do not deem i t necessary to d i s c u s s 
that point i n t h i s o pinion. 

In c o n c l u s i o n , t h e r e f o r e , it. \n our o p i n i o n t h a t th© 
property owned by the church does not q u a l i f y f o r the 
exemption provided by s e c t i o n 1 (9) i n that no deed or 
l e a s e by which such property i s held had be*1.-? f i l e d for-
r e c o r d on the date of l e v y . Even though the: property of 
t&« church might meet the requirements c f the s t a t u t e In 
Other respects, ve are of the opinion '*h?<t the A e l e s s o r and 
the Board of Review having acted i n accordance v i t h the 
procedure prov i d e d by lew, the only ?venue OT>e>n to the t a x 
payer was by appeal to the D i s t r i c t Court. The Board of 
Supervisors hag no power to cancel the assessment. To h o l d 
otherwise would have the e f f e c t of g i v i n g the Board of 
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Supervisors & pover t o pess on exemptions when such never 
i s not provides by Iowa law. 

Very t r u l y yours, 

Marvin A. Irereon, 
S p e c i a l At?nlstent A t t o rney General 

MAI:lp 
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Mk% Clare H. Williamson 
Adair County Attorney 
Greenfield, Iowa, 
Dear Sirs 

This w i l l acknowledge receipt of yours of the 11th last 
i n "Which you have submitted the following a 

W I am requesting your uno f f i c i a l opinion based on 
the following facts j Adair County has paid a l l 
of the costs of a woaan patient who was. committed 
i n 1921 to the State Hospital at Clarlnda and 
whose b i l l to and including the quarter ending 
September 3 0 , 1956 amounts to the sum of $13,930.61. 
This patient has no property of her own. It i s y. our understanding that the husband of the patient ' 
l e f t Iowa shortly after she was committed and ob
tained a divorce i n Hevada, has remarried and now 
lives i n Colorado* The patient had four children 
prior to her commitment on© of whom now lives i n 
Iowa* This son who now lives i n lovra has ample / 

funds and a considerable amount of property ac
cording to the best information that we are able 
to obtain* Ho action of any kind has ever been 
commenced by Adair County to obtain any of the 
amounts i t has expended. 
n l . Based on Attorney General*© Opinion 1938 
at page 785 am I correct i n assuming that only 
the amounts expended by the County sinee July 
1939 can be obtained by action, against the son? 
" 2 . Is i t possible for the County to bring an 
ordinary action at law against the son without 
joining any of the other children to obtain the 
f u l l amount expended since July 1939 based 
on Section 230.15 of the 195** Code of Iowa? 
"3« J'&y this action be commenced without f i r s t r' " 
resorting to the provisions of Section 252*2 et 
seq of the 195^ Code?" 
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I n answer t o the for e g o i n g I advise as f o l l o w s J 

1. I n answer t o your qu e s t i o n #1 I would advise you 
tha t i n s o f a r as the recovery from the son i s concerned, recovery 
under the s t a t u t e i s l i m i t e d t o amounts expended s i n c e J u l y 
1939. P r i o r t o th a t time the l i a b i l i t y of the son, i f any, i s 
based upon the common law* 

2* I n answer t o your q u e s t i o n #2 I am of the o p i n i o n 
t h a t an or d i n a r y a c t i o n a t law ag a i n s t the son without j o i n i n g 
any of the other c h i l d r e n may be maintained and re c o v e r y of the 
f u l l amount expended s i n c e J u l y 1 9 3 9 , may be had. S e c t i o n 
230*15 of the 1951*- Code of Iowa provides f o r the j o i n t and 
s e v e r a l l i a b i l i t y * 

3 * I n answer t o your q u e s t i o n #3 1 advise t h a t the a c t i o n 
f o r the recovery of expenses subsequent t o J u l y ht 1 9 3 9 , a g a i n s t 
the son may be maintained without r e s o r t i n g t o the p r o v i s i o n s of 
S e c t i o n 252.2 e t seq* of the 195*+ Code of Iowa. I f recovery i s 
sought under common law l i a b i l i t y then p r i o r r e s o r t to the p r o v i 
s i o n s of S e c t i o n 252.2 , Code of 195*+, may be r e q u i r e d . 

Very t r u l y yours, 

OSCAR STRAUSS 
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Mr. Isadore Meyer 
Winneshiek County Attorney 
Pecorah, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 11th I n s t . 
i n which you submitted the f o l l o w i n g : 

" S e c t i o n 250.20 of the 199* Code of Iowa as amended 
provides t h a t the Board of Supervisors s h a l l s e t up 
an emergency fund of 10$ of the annual budget f o r 
an Emergency S o l d i e r ' s R e l i e f Fund. This Fund i s 
s-abject t o the d i r e c t i o n and c o n t r o l of the Commis
s i o n , Then a f t e r review by the Board of Supervisors 
the County A u d i t o r i s d i r e c t e d to i s s u e a warrant 
to reimburse s a i d Commission Emergency Fund. 
" I n Winneshiek County t h i s Emergency Fund has been 
Set up but has never been drawn upon s i n c e the 
S o l d i e r ' s R e l i e f Commission has a s e c r e t a r y and 
the claims are approved as a r e g u l a r r o u t i n e r a t h e r 
on an emergency b a s i s . 
^At the end of the year, can the Board of Super
v i s o r s t r a n s f e r the Emergency Fund from the previous 
year back t o the r e g u l a r S o l d i e r ' s R e l i e f Fund or 
must i t continue t o b u i l d up? Your a t t e n t i o n i s 

<̂  c a l l e d t o an o f f i c i a l o p i n i o n of the Attorney General 
\ dated November 1*+, 1955» which i s the only law t h a t 

I am able t o f i n d on t h i s matter and i n my o p i n i o n 
i s not i n p o i n t so f a r as the question here* 
"Please advise whether the Board of Super v i s o r s o f 
Winneshiek County a f t e r the end of a year may t r a n s 
f e r the 10$ Emergency S o l d i e r ' s R e l i e f Fund back t o 
the r e g u l a r S o l d i e r ' s R e l i e f Fund. Your a t t e n t i o n 
to t h i s matter i s appreciated." 
In r e p l y t h e r e t o I advise you that there appears to be 

no a u t h o r i t y f o r t r a n s f e r r i n g the Emergency Fund back to the 
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S o l d i e r s ' R e l i e f Fund a t the end of the year. The a c t does not 
so provide and t h e r e appears to be no i m p l i e d i n t e n t t h a t i t 
should so r e v e r t . This r u l e a p p l i e s notwithstanding the f a c t 
t h a t no use i s made of the Fund by your Commission, and the 
fund thereby continues t o i n c r e a s e . 

very t r u l y y o u r s , 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OStMKB 
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Mr. Jebn R. B o l i e y 
B u t l e r County &fct for*i*y S h e l l Roefe... tov& 
Ste&r SLelloy* 

Atforoaoo l a K«&de t o y e w l«tf«r o f ftpMrnb** 
195$ and. tu*bse?m<mt cer^«^»&enee i n y e ^ f d to th© 
usatt**- i n mtiofe y«ji» r#c?:ue«l5 «m opi n i o n to t h * t»* 
l i a b i l i t y i n reg&rd te. ©ert&in property I n your- county. 
tb» f&euo fee we u&&er@tgn& th«a. kfv «•« f o l l o w s * 

li-;:-.ny y t e r a ft®o en individual *r^ot#a • business 
t m l l & l n g on i«u6 ctona^ tsy him. the t l i N * the b u i l d i n g 
\mm being: aoa®trusted, h<s> entered i n t o » ©ortract with. 
a ©e$*3>0F&tlcn .fen&wn .a© t h s Auditorium Company ^herehy 
the Auditor!*© Ooop&ny $lvfffi tb* r i g & t to eomstimot 
second and t h i r d ftteri*» on xh» ta&aiiig vfcleh wag being-
ooastruotsd by *h# X*r»l &*aw*t»* the- l a n d ©imo** gave 
what <i« desiga&ted m * do*<& to th® A u d i t o r i n s Company 
t;e the upper ate?!*!* of th© b u i l d i n g m& t o the «t*&rw*9Fi 
l*»&ing frosa the f i r s t f l o o r to the- oeeoad en4 © e e r t o i x i 
p o r t i o n of the fo&aesaent. The deed provides? 

"The i n t e n t and o b j e c t &T t h i s ecnveyenoe 
being to eeeuro the Auditorium Company a f o r e 
s a i d , t h e i r mv&amm?*, or a s s i g n s , the £?r©luslv© 
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two, anjojttaiit only of t h * a&id a®eond 
s t o r y , th© ©t&irwaya l o a d i n g tiui.roto* baaa* 
nant rer>ja and «t»tr*ajr and a p o r t i o n of tba 
w»oo0tt|?ied portion of said l o t *a above 
a y a a i f l t d for ̂ ha.oujrpoaoo o f o r o a u l d ant f o r 
no o t b t r purj*oeea ^feattvor and i t s uoe for 
©«y other purpoaaj ©ey ht tfi»sedi&£#ly .and 
povpototalljr enjoined b y the. a a l d f i r s t p»rty 
or b i g *aal$Aa' a* rafHreaantatlvaa. &gai»®t the 
a * i d s«!«on& p a r t y or their auaojmaor*, • • •* 
Tfeo refaranoe i n tbe above ••Q»ct̂ d p o r t i o n of the d@«d 

to t h * jsn*ri»o.»ett stforaaaid i n the deed w&lofe provides that 
the mrtim o f ̂ tho f i r a t pa** o o l l £o the A u d i t o r i a l 
float**? * f o r t h e i r ©oeupaiicy, uae «»d benefit for theatrical 
perforffianoes, lootarao,' d«ne« h a l l , «mtert*li»MM*taa mibHo 
difmora,, and- publi© ©actings*» and f o r a l l oueb other prurpooes 
** country opera. houaaa o r hall.® are gonera-lly «»e« end f o r 
no o t h e r uoa or purport vteAtavor, • • 

*e undarat&fid the situation, the Auditorium Qojapaiijr 
used the pyasiaaja for the purpoaaa eat out In the deed f o r 
about f i f t y yosro* in reeatitt ya*r»> h©wrer t they have been 
unable t o mk.® nm of the wnajklat* and hava been unable to 
p»y the taxa-a on tb<& aeoond and third, s t o r i e s , ^e a l a o 
understand t h a t the A u d i t a r i n g Qmp*ttf plana to d l a a o l w 
i t a e l f * t'e a l a o undoratand from the i n r o rotation you have 
g i v e n u© that the property of the A u d t t o r l t i n c^srpony haa 
been aoae-a^ad »» real e«tata. 

the o u o a t l o i i nov o r i s o n to who i a l i a b l e f o r the 

http://tiui.ro
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d e l i n q u e n t taxon* and an t o what st#p& th® oounty aniat take 
t o c j o l l o o t auoh delinquent ta*. 

Motion provides i n p a r t «a f o i l ©vet 
rt. . * hut i f »ueh bulldinga «r» eraotoA. 

by another than tba ownar o f the r e a l e s t a t e , 
they ahull bo llataA anA aeaeaaed to tba owner 
a t peroon&l property, but bulldlnge f i x 
tures, era© tad. on real aetata b a l d under a 
iae.ee of l o n g e r than taroo .years duration a h o l l 
be aoaaoaaA a* r e a l a e t a t a . 
Under tba wording of tho above quoted aeetlon, i t 

would e*a& that the portion of tba building ©*med by t h * 
Midltoriun Soapany should havo boon aaaeaoad to tba 
Mid&torluffl. Ccajp&ny personal pro-party ainee i t |« not 
a a l t u a t l o n i n nfhioh there i a « 1-aaoa o f longer than thraa 
ye&rd duration* Hov^ver, einoo tbia p r o p e r t y h&» h®m 

, fteseaaeA. r e e l aetata* we believe It. proper to continue 
to' treat i t aa •«• r e a l aetata tax. In Seeurity fm&t and 
Savings Bank vs. !$itta # 22fl Xo«a 871, the Supremo 
Court bald t h a t ybers a taxpayer f i l l e d t o intarpoae 
ttealy objeetlone t o the tooai Seard o f &eviev o r to the 
i t a t a Board o f a-eaeafment o r *«vlaw an to- the wrongful 
olftoa Ifiefttian of property, ouoh taxpayer oould not an Jo i n 
the oollaotion o f tba fc©*. tfe believe i t f o l l o w s that i n 
tba I n s t a n t s i t u a t i o n , there having bean no objootien to 
alaeelfyln$ t h i s a.a real property, that ve mmt proc«*»d to 
treat I t £* & real property tax. 

http://iae.ee
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Seotion 445*$8 provider 
••fasten upon ra&l estate ahell be a Ilea 

tha-reon ageinat * u paranas eagaent the state, 8 

I t follows therefore that the. real aetata to*e« 
tthloh vera eaaeaaed and levied i n the i no teat aituatlon 
baoane a l i e n upon the real estate of the t-aageyer. they 
«?ottld not become a li o n upon the real aetata o f aoae ©taser 
parson, that l a , in tbla «?l tuition, they wnild not baooifia 
a l i e n upon, the real eatnte of the individual o^ne the 
land anA lonrer portion of the. buildlnf. In that oonneotioa 
aee 19*f4 Report of the attorney General page 113 and »er# 
parti oularly that portion anaverlng e.u««tion Ho* 3. 

Since theea delinquent taxea are a l i e n upon the. reel 
property cf the Auditorium Ompany, euoh property way be 
aolA at tax eale- under the. p**oriel«MK; d.f (Chapter 4b6. to 
ulnh to ©nil your attention, to aaotien 448*3 of the 195^ 
Ooda of I»wn which relate©* to the seed and provide* an 
follevas 

"the deed ahall be signed by the treaaurar 
*e such, and aokiiovladged by hin before aoiae of f l e e r 
author!ted to take aofenovled^enta* and when sub
stantially thus executed and; reoorded in the proper 
raoord in the offioe of the recorder of the eonaty 
In vhloh the proparty i a aituftted shall vent In the 
purchaser a l l the right, t i t l e * interest, and., 
estate of the former ovnar in and to the land ©en* 
v*yed, mbMOX &21 iCftgJ^,&», sniffm^U*-
r e c i t i n g fran prior nonVanyaiiaaa in the ohain o f 
t i t l e t o the foiwer owner* and a l l the r i g h t * t i t l e * 
I n t e r e e t * and olain ©f the e t a t e and oounty thereto.1* 
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A*-- ln&iofttcd i« tbe nfoi*qraoted enotlon, reetrlnt&vn 
oovaaa&te- are net removed, by a tax eale. There-far1*, If 
there Is a restrictive covenant upon this pro:s-erty, tbere 
v i l l no ^»i>! be fli f f l a u l t y tit flawing: * jnirchaaer a t tax 
salo* 

fbis opinion doee not purport to oeoi&e -^ethor tbe 
reatrlotiona in tbe d»?ad. to tbe auditorium Oon^-ny o on tain 
reatrlntlve ooveimnte which run w i t h tbe land* Sfc only ««a.X 
t o your attention tbe peas-lb i l l *y that auoh a r e t t r i o t l o n 
doea exlet* ttn believe that i t would bo aeoeasary to nave 
tbe oourt determine- tbe **ff«et of tbe restriction, 
aleo f e e l that i t would be po««-lbl« for either the oounty . 
or eome ©ttsar party i n interest to apply to tbe eeurt f o r a 
reiaoval of tbe reotrin-tien* $e feel t h a t i f there vera **© 
objection to auoh an applio&tion by the auooeaeor to the 
grantor and i n viav? of tba eh&nge i n conditions ainoe auoh 
roetrlotion van Impo-eed, thst the oourt -vould view such 
application favorably. •• 

tfa r e a l i t * t h a t a f u l l answer to your problem hfca not 
best* giwn but ve f e e l t h a t part of the rmblam can only 
be an^^erad by the eourt* 

Vary truly youra, 

Karvlii A, Xversen* 
•Speola-l ̂ ealatant Attorney General 



February 15> 1957 

Mr, C l i n t o n H. Moyer ? Commissioner 
Department of P u b l i c Safety 
L o c a l 
Dear Mr# Mover« 

Res T a x a t i o n of Costs under Motor 
V e h i c l e F i n a n c i a l R e s p o n s i b i l i t y Act 

I have your l e t t e r of January 3 » 1957? asking f o r an 
o p i n i o n from t h i s department on the f o l l o w i n g questions tinder 
the motor v e h i c l e f i n a n c i a l r e s p o n s i b i l i t y a c t : 

I f a c o u r t , under the a u t h o r i t y of S e c t i o n 
321A.12 provides t h i s department w i t h a c e r t i 
f i e d copy of the judgment f o r c o s t s , are we 
authori z e d or r e q u i r e d under S e c t i o n 321A*13(1) 
t o suspend the operat i n g p r i v i l e g e s of the de
f a u l t i n g p a r t y ? 
'*2. Assuming the same f a c t s as above, and t h a t 
i n a d d i t i o n s e c u r i t y has been posted w i t h the 
department by the d e f a u l t i n g p a r t y p r i o r t o 
judgment and i n compliance w i t h S e c t i o n 321A.5» 
would these funds be a p p l i c a b l e toward s a t i s 
f a c t i o n of the judgment f o r costs as contem
p l a t e d i n S e c t i o n 321A, 10? 

" 3 * I n the above s i t u a t i o n would t h i s depart
ment be permitted t o r e l e a s e such funds f o r ap
p l i c a t i o n t o the payment of a judgment f o r c o s t s 
i n the absence of garnishment proceedings by the 
court? 
uhm I f the answer t o qu e s t i o n number two above 
i s yes, would the judgment on the m e r i t s , or 
would the judgment f o r c o s t s have p r i o r i t y as 
to funds de p o s i t e d w i t h t h i s department by the 
judgment debtor i n compliance w i t h S e c t i o n 
321A.5? 
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"5» Would t h i s department be permitted t o r e * 
l e a s e such funds f o r a p p l i c a t i o n t o the payment 
of an o r d i n a r y judgment on the merits i n the 
absence of garnishment proceedings by the judg
ment c r e d i t o r ? " 
The general r u l e w i t h regard t o the c o n s t r u c t i o n of 

s t a t u t e s imposing costs r e q u i r e s t h a t such s t a t u t e s be s t r i c t l y 
construed. See S t a t e Line Democrat v. Keosauaua Independent t 

16 Iowa 566, l'+3 N» W. **09. However, the p a r t i c u l a r questions 
w i t h regard t o c o s t s which you have asked apparently have not 
boom decided by our Supremo Court or p r e v i o u s l y ezaiained by 
t h i s o f f i c e . 

With regard to your f i r s t q u e s t i o n the s t a t u t o r y language 
i 

of S e c t i o n 321A.12 contains the words "any such judgment*" ' 
S e c t i o n 625.1 of the 19«fr Code of Iowa provides t h a t costs 
s h a l l be recovered by the s u c c e s s f u l p a r t y a g a i n s t the l o s i n g 
p a r t y and would appear to make them p a r t o f any judgment which 
might be obtained. I t i s , t h e r e f o r e , the o p i n i o n of t h i s o f f i c e 
t h a t the answer to your f i r s t q u e s t i o n xtfould be yes unless 
some of the s p e c i f i c exceptions as s e t f o r t h i n the s t a t u t e 
were to become o p e r a t i v e . 

I t t h e r e f o r e f o l l o w s t h a t w i t h regard to your second ques
t i o n the answer would a l s o be yes s i n c e the same reasoning 
would apply under the language of the s t a t u t e r e f e r r i n g t o "any 
such judgment." 

Your t h i r d question p e r t a i n s to the r e l e a s e of the funds 
f o r the payment of any such judgment f o r c o s t s . There i s no 

\ 
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s t a t u t o r y a u t h o r i t y f o r the r e l e a s e of such funds except under 
the Code p r o v i s i o n s r e l a t i n g t o executions. We t h e r e f o r e 
b e l i e v e t h a t without an e x e c u t i o n i n the nature of a g a r n i s h 
ment your Department has no a u t h o r i t y t o r e l e a s e funds f o r the 
payment of court c o s t s unless the judgment debtor should s p e c i 
f i c a l l y a u t h o r i s e the r e l e a s e . 

Your f o u r t h q u e s t i o n r e l a t e s t o the p r i o r i t y i n the a p p l i 
c a t i o n of the funds d e p o s i t e d w i t h you. T h i s would appear t o 
be a matter which would be handled by the c l e r k of the c o u r t 
i n which the c o s t s were to be p a i d and t h e r e i s no s t a t u t o r y 
a u t h o r i t y f o r the apportionment of these funds by your o f f i c e . 
I am advised t h a t i t i s a matter o f long p r a c t i c e among the 
c l e r k s of the v a r i o u s c o u r t s t o apply funds tendered t o them 
f i r s t t o th© payment of c o u r t c o s t s and the balance on the r e 
maining p o r t i o n s of the judgment* I n some instances the judg
ment debtor does give I n s t r u c t i o n s when making payment t o the 
c l e r k and these are u s u a l l y f o l l o w e d by the c l e r k of t h a t p a r 
t i c u l a r court* 

Uhe answer to your q u e s t i o n f i v e would be no w i t h the same 
reasoning which a p p l i e d w i t h the answer to your q u e s t i o n t h r e e . 

Very t r u l y yours* 

DOH C. SWAHSON 
A s s i s t a n t Attorney General 

DC3?ME3 
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Mr* Donald L, Nelson 
S t o r y County Attorney 
Nevada, Iowa 
Dear Mr. Nelson: 

Re* Coroner's Fees as Claims i n E s t a t e s 
I have your l e t t e r of February 7, 1957> i n which you make 

the f o l l o w i n g request f o r an o p i n i o n from t h i s o f f i c e : 
"Story County has f i l e d a c l a i m i n an e s t a t e 
i n the amount of $212.50. This c l a i m i s the 
r e s u l t of coroner's fees t h a t were p a i d by 
the County t o tha Coroner and to a p h y s i c i a n 
whom the Coroner employed t o perform an 
autopsy. A f t e r Story County p a i d the $212.50, 
they then f i l e d a c l a i m i n the e s t a t e f o r the 
f u l l amount. The que s t i o n then i s , i s Story 
County e n t i t l e d under S e c t i o n 3^0.19 of the 
195^ Code, to be reimbursed from the assets 
of the est a t e of the decedent, f o r the f u l l 
c l a i m i n the amount of $212.50, or i s Story 
County l i m i t e d o n l y to that p a r t of the c l a i m 
which c o n s t i t u t e s coroner's f e e s under Sec
t i o n 3*+0.19." 

The t a x a t i o n o f coroners* fees as claims i n e s t a t e s i s 
s t r i c t l y c o n t r o l l e d by s t a t u t e . S e c t i o n 3^0.19, 1951*- Code of 
Iowa, o u t l i n e s the va r i o u s f e e s which a coroner may charge and 
f o r which claims may be f i l e d and c o l l e c t e d from the e s t a t e of 
decedents• 

There i s no r i g h t g i v e n the coroner to f i l e claims except 
under t h i s Code s e c t i o n . Claims a g a i n s t e s t a t e s are i n the 
nature of pecuniary demands which could be enforced a g a i n s t 
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the decedent had he not departed t h i s l i f e . See P a t t e r s o n v» 
Carp, 189 Iowa 69, 176 N. W, 265. Exceptions t o t h i s general 
r u l e have been provided f o r the l i m i t e d coroners * claims as 
hereinbefore mentioned,for expenses of l a s t s i c k n e s s and 
b u r i a l and f o r the support of widows or c h i l d r e n of deceased. 
But without some s p e c i f i c s t a t u t o r y a u t h o r i t y the coroner has 
no r i g h t t o f i l e claims a g a i n s t the estates of decedents. 

Chapter 339 of the 195^ Code o u t l i n e s the d u t i e s of the 
coroner. S e c t i o n 339.8 gives the coroner the r i g h t t o c a l l 
w i t n e s s es, S e c t i o n 339.19 provides f o r the d i s p o s i t i o n of bodies, 
and S e c t i o n 339.22 provides f o r the c a l l i n g of a p h y s i c i a n f o r 
s c i e n t i f i c examination i f an i n q u i s i t i o n i s conducted by the 
coroner* This l a s t s e c t i o n provides t h a t reasonable compensa
t i o n f o r the p h y s i c i a n or surgeon c a l l e d s h a l l be allowed by 
the Board of S u p e r v i s o r s . There i s no f u r t h e r s t a t u t o r y d i r e c 
t i v e regarding the payment of t h i s p h y s i c i a n or surgeon. 

E a r l i e r Attorney General opinions have f o l l o w e d the context 
of t h i s o p i n i o n although they d i d not pass upon t h i s s p e c i f i c 
p o i n t * See 1928 Report of the Attorney General, page 197• and 
191*0 Report of the Attorney General, page 22* 

I t i s , t h e r e f o r e , the o p i n i o n of t h i s o f f i c e t h a t the 
Board of Supervisors and the coronor have no c l a i m a g a i n s t the 
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e s t a t e of a decedent f o r a p h y s i c i a n c a l l e d t o perform an 
autopsy under the s e c t i o n s as o u t l i n e d i n your l e t t e r . 

Very t r u l y yours, 

DOW C. SWANSon 
A s s i s t a n t Attorney General 

DCSrMKB 



February 18, 1957 

Honorable W, C. Hendrix 
House of Representatives 
L O C A L 
Dear S i r : 

Receipt i s ao$nowledg||a of your l e t t e r of February 
14th as f o l l o w s : * 

" R e f e r r i n g t o our conversation of yesterday 
regarding nomination and e l e c t i o n of aldermen 
and mayor of the C i t y of Musoetine, p o p u l a t i o n 
20,000. 

"Would you k i n d l y g i v e me a r u l i n g on what 
should be done t o permit the C i t y of Kueoatlne 
to r e t u r n t o e l e c t i o n of nominees on a p e r t y ba-
BlB?" 

S e c t i o n 43.112, Code 195^, provides i n p e r t i n e n t 
part as f o l l o w s : 

"Nominations i n c e r t a i n c i t i e s and towns. 
This chapter s h a l l , so f a r as a p p l i c a b l e , govern 
the nominations of candidates by p o l i t i c a l par
t i e s f o r a l l o f f i c e s t o be f i l l e d by a d i r e c t 
vote of the people i n c i t i e s a c t i n g under a spe
c i a l c h a r t e r i n 1950 having a p o p u l a t i o n of over 
f i f t e e n thousand, except a l l suoh c i t i e s as adopt 
a ulaJJ Qt municipal government which s p e c i f i c a l l y 
provides f o r a nonpartisan primary e l e c t i o n . 

" (I&aphasis ours) 
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S e c t i o n 43.114, God© 1954, provides as f o l l o w s : 
"Time of h o l d i n g s p e c i a l c h a r t e r c i t y p r i 

mary. I n s p e c i a l oharter c i t i e s h o l d i n g a muni
c i p a l primary e l e c t i o n under the p r o v i s i o n s of 
e e o t l o n 43.112 suoh primary s h a l l be held on the 
f i r s t Monday in. October of the year In whloh gen
e r a l m u nicipal e l e c t i o n s ©re h e l d . * 

S e c t i o n 363.2, Code 1954, provides 4n, p e r t i n e n t p a r t 
as f o l l o w s : ' r. 

'"Ehis chapter s h a l l apply i n a l l municipal 
corporations . . . except as provided i n s e o t i o n 
43.112." 

I n the c o n v e r s a t i o n t o which your W f t e r r e f e r s you 
advised me that Muscatine changed to nonpartisan e l e c t i o n s 
by ordinance afeopted by the c o u n c i l . I am not Informed as 
t o the e t a t u t o l y source of a u t h o r i t y f o r adoption of euoh o r 
dinance but from the f a o t s r e l a t e d by you i t Beeras c l e a r that 
Husoatine at no time changed i t s "p l a n " of government, t h a t 
i s , i t d i d not adopt the " c i t y manager p l a n " or the "ooamlB-
s i o n p l a n " or any other p l a n I n e l i g i b l e t o come under the pro
v i s i o n s of the quoted por t ion of S e o t i o n 431112. 

Therefore, assuming the ordinance r e f e r r e d t o was 
adooted by proper a u t h o r i t y , ^ i t ^ i s my o p i n i o n that a l l the 
o i t y of Musoetine need do p r e r e q u i s i t e t o resuming p a r t i s a n 
p r i m a r i e s and e l e c t i o n s i s to r e p e a l the s a i d ordlnanoe. Seo
t i o n 43.112 would then a u t h o r i z e the holding of a party p r i 
mary, Seotion 363.2 would make the nonpartisan nomination and 
primary p r o v i s i o n s of Chapter 363 i n a p p l i c a b l e , and the e l e c 
t i o n i t s e l f would be conducted under.-, the remaining nr<Ovlsions 
of Chapter 363 as i n other c i t l e i "Incept f o r the u©Hbf p a r t y 
b a l l o t s . 

Very t r u l y yours, 

LEONARD C. AHSLS 
A s s i s t a n t Attorney General 

LCAssifm 
Enclosure - copy 
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Mr* Charles W» Wagner, Superintendent 
B u i l d i n g s and Grounds 
B u i l d i n g 
Dear S i r s 

T h i s w i l l acknowledge r e c e i p t of yours o f the 18th I n s t . 
i n which you submitted the f o l l o w i n g : 

11 I t seems that t h i s season of the year, we have a 
great number of l a y - o f f s because of so c a l l e d c o l d s , 
sore t h r o a t s , e t c . 
*'In order t o cure t h i s , we are t h i n k i n g of docking 
the people who are h i d i n g under the s i c k leave 
c l a u s e , f o r each and every day they are o f f , u n l e s s 
they show a doctor's c e r t i f i c a t e , 
"IClndly advise what can be done about t h i s , " 
I n r e p l y t h e r e t o I adv i s e you as f o l l o w s . S e c t i o n 79* 1» 

Code of 1951** among other t h i n g s , p r o v i d e s , "Leave of absence 
of t h i r t y days per year w i t h pay may be granted I n the d i s c r e 
t i o n of the head o f any department t o employees o f such depart* 
ment when necessary by reason o f s i c k n e s s or i a 3 u r y $ " . I n view 
of the d i s c r e t i o n t h a t i s vested i n you as head of a department 
I am o f the o p i n i o n t h a t you may reasonably r e q u i r e of your 
employees a doctor's c e r t i f i c a t e of i l l n e s s as a means of a v o i d -
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l a g a r e d u c t i o n i a compensation by reason of claimed s i c k n e s s * 

Very t r u l y yours* 

OSCAR STRAS5S 
Second A s s i s t a n t Attorney General 

OStMKB 



February 19, 195? 

Mr. J . F. Rabe, Secretary 
Iowa Pharmacy Examiners 
L O C A L 

Dear Mr. Rebe: 
Receipt i s acknowledged of your l e t t e r of February 

19th as f o l l o w s : 
"The Pharmacy Examiners d e s i r e a w r i t t e n 

o p i n i o n &e t o whether a l l fees c o l l e c t e d by t h i s 
department under Chapter 14? are required t o be 
paid i n t o the S t a t e Treasury f o r general revenue, 
excepting the $2.50 renewal l i c e n s e fee 6f r e g 
i s t e r e d pharmacists. ;* $ $ 

" I t i s the l e g i s l a t o r ' s c o ntention that Sec
t i o n 147.100 precludes Sec. 147.82 and that the 
Pharmacy Department i s not required t o deposit 
fees w i t h the State Treasurer. 

" I t has been the department's i n t e r p r e t a t i o n 
and p r a c t i c e that a l l revenue has been deposited 
w i t h the State Treasurer, excepting the |2.50 
rerjjpral f e e , which has been paid to the Iowa Phar
maceutical A s s o c i a t i o n . " 

S e c t i o n 147.82, Code 1954, t o which your l e t t e r re 
f e r s , provides as f o l l o w s : 

"Fees p s l d i n t o t r e a s u r y . A l l fees c o l l e c t e d 
under t h i s chapter s h a l l be paid i n t o the s t a t e 
t r e a s u r y . n (Eraphesis ours) 
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The meaning of the word "©11" r e q u i r e s no construe-
t i o n . The rseaning of. the term " t h i s chapter" Includes a l l 
of Chapter 147, I n c l u d i n g those s e c t i o n s thereof r e f e r r i n g 
t o the pharmacy examiners. 

Se c t i o n 147.94, Code 195**, provides i n p e r t i n e n t 
p a r t as f o l l o w s : 

?The p r o v i s i o n s of t h i s ohapter r e l a t i v e 
t o tbs c o l l e c t i o n . . . of l i c e n s e and renewal 
fees . . s h a l l not apply to the l i c e n s i n g of "per
sons t o p r a c t i c e pharmacy . . . tt (Sop ha s i s ours) 

JJote should be taken that the quoted exception a p p l i e s 
only t o the " c o l l e c t i o n " of f e e s , not the "paying over" t h e r e 
o f , S e o t i o n 147.82, supra, r e l a t e s t o "paying over" r a t h e r 
t ha n 'bolleot i o n " . 

The " c o l l e c t i o n " p r o v i s i o n of Chapter 147 t o which 
the quoted part of S e o t i o n 147.94 vis^ an exception i s S e c t i o n 
147.10 which provides t h a t a p p l i c a t i o n s f o r renewal of l i c e n s e s 
under the p r a c t i c e acts "accompanied by the l e g a l f e e " s h a l l 
be submitted t o the department of h e a l t h . Thus, S e c t i o n 147.94, 
supra, merely changes the c o l l e c t i o n agency f o r pharmacists 
l i c e n s e s end has no e f f e c t on the d i s p o s i t i o n of the monies 
so c o l l e c t e d . 

S e c t i o n 147.100, Code 1954, t o which your l e t t e r a l s o 
r e f e r s , provides as f o l l o w s : 

"Renewal f e e . The s e c r e t a r y of the pharmacy 
examiners s h a l l , annually afid two d o l l a r s and f i f t y 
cents to the renewal fee provided i n t h i s ohap
t e r f o r a person l i c e n s e d to p r a o t i o e pharmacy. 
Such a d d i t i o n a l amount s h a l l be considered as 
a part of the r e g u l a r renewal fee and pay Bent 
of the same s h a l l ' be a p r e r e q u i s i t e t o the renewal 
of h i s l i c e n s e . The funds derived from the M -
d l t l o n a l renewal fee c o l l e c t e d under t h i s s e c t i o n 
s h a l l be paid t o the s t a t e pharmacy a s s o c i a t i o n 
upon the order of i t s t r e a s u r e r and s e c r e t a r y , 
iial d funds s h a l l be used by such a s s o c i a t i o n i n 
the advancement of the a r t and science of phar
macy." (Emphasis ours) 

Mote th a t the only p r o v i s i o n i n the quoted s t e t u t e 
e f f e c t i n g d i s p o s i t i o n of monies c o l l e c t e d l e w i t h respect t o 
the a d d i t i o n a l fee and that no suoh exception i s made f o r tbe 
r e g u l a r fee. 

I am, t h e r e f o r e , of the o p i n i o n that the a d m i n i s t r a t i v e 
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I n t e r p r e t a t i o n heretofore plaoed upon the said lsws by your 
board and which has been followed by your board, as s t a t e d 
I n your l e t t e r , Is the only p o s s i b l e l e g a l l y c o r r e c t procedure 
under the quoted s t a t u t e s as they now e x i s t . 

Very t r u l y yours, 

LEONARD C. ABELS 
As s i s t a n t Attorney General 

LCAtmfm 
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Me* W.« Grant Cimningfa&s 
tteorotary, EKderafciva C o u n c i l 
B u i l d i n g 
Pear Cunningham* 

$his w i l l acknowledge r e c e i p t of yours of the 22nd u l t , 
e n c l o s i n g a l e t t e r to the C o u n c i l from Dr. J . E» Sloeua^ 
ChairJBsm of the St a t e Board of C M r o p r a c t i o S t r a i n e r s * H is 
l e t t e r w i t h respect t o th© Board o f C h i r o p r a c t i c &sasdn@?$ 
and th© a d m i n i s t r a t i o n of I t s a f f a i r s requests the f o l l o w i n g * 

wl« Approval of our Board's employment of 
tfrs* i & r g a r e t DaBeok as C l e r i c a l A s s i s t a n t t o 
the Board as provided by S e c t i o n 1**7• 103» s i n c e 
her c a p a c i t y , c h a r a c t e r and s i x y e a r s 1 e$up03?l«<* 
©no© have never boon questioned5 and 
*2. A l e t t e r from your Honorable Body t o 
Charles Wagner, Superintendent of B u i l d i n g and 
Grounds, authorl&i&g and d i r e c t i n g him t o da* 
l i v e r t o th© undersigned, or t o Dr. Leo Boyce, 
a d u p l i c a t e key t o the c h i r o p r a c t i c o f f i c e * 1 1 

I n r e ference t h e r e t o I would advise as f o l l o w s . 
. 1* S e c t i o n 1^7• 103, 1 9 ^ Code, of Iowa, so f a r as i s 

a p p l i c a b l e , provides as follows) t 

" f l W f i & L M3&> foa^sfcHK jaadi gjwpiUfla* Sub
j e c t t o - the approval of the executive c o u n c i l , 
the exaaining boards for niediclne and stir gory, 
c h i r o p r a c t i c , osteopathy, and osteopathy and 
surgery, say employ such c l e r i c a l a s s i s t a n c e 
as my b© necessary t o enable s a i d boards to 
perform the d u t i e s imposed upon them by law. 
Payment f o r such a s s i s t a n c e s h a l l be made out 
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o f the appropriation provided f o r s a i d ©xamin* 
l a g boards i n the b i e n n i a l departmental appro
p r i a t i o n s * Th© ©3t©eutive c o u n c i l s h a l l a l s o 

.. . f u r n i s h s a i d boards with the accessary <Luarter8-
... and a l l a r t i c l e s and s u p p l i e s r e q u i r e d f o r the .. 

p u b l i c use, and tha p r o v i s i o n s of s e c t i o n 1^7*26 
s h a l l not apply t o s a i d boards. * * • * « * 
Hot© tha t the power of approval of appointment of c l e r i 

c a l -assistance i s vested 1% th© Exec u t i v e C o u n c i l * l b s ©stoat 
of th© power of approval thud vested i s not f i x e d by atatuto* 
EEowevar, th© r u l e p e r t i n e n t t o th© eistent of t h i s powaj? l a . 
s&t'ftiPth i n th© case o f ̂ fegaytan. x« tfc^X&m* 109 P* 24 1108, 
132 A, L* B* 1229• Ib$p« i t i s s a l d s 

"Ther© is. no occasion t o construe the word 
* approval* otherwise than i n I t s usual, and 
accepted s©ns©| n e i t h e r th© context nor th© 
apparent i n t e n t i o n of th© l e g i s l a t u r e j u s t i 
f i e s any such departures and we laost assume 
t h a t th© l e g i s l a t u r e saeant to us© the word i n 

.•'••the f t i l l o r d i n a r y ttaanlhg*, and not s u b l e t to 
th© ©zpress mandatory duty itqposod on the 
state/ftsaVd o f a c t i n g f a v o r a b l y upon a l l &p-
. p l i c a t i o n s where the s t a t u t o r y requirements 

/̂•/•'''•'••'.•are met, nor as a d u p l i c a t i o n of or an a d v i s 
o r y adjunct t o , the s t a t e board*s a u t h o r i t y * 
Jim l e g i s l a t u r e found no d i f f i c u l t y i n f i n d -

. i n g words d i r e c t i n g the s t a t s board to i s s u e 
l i c e n s e s to a l l thos© found, q u a l i f i e d under 
the s t a t u t e 1 and i f i t had intended raar©ly 

. to d u p l i c a t e a f i n d i n g of thos© q u a l i f i c a 
tions i t could r e a d i l y have d i r e c t e d th© 
local atithority to approv© a l l a p p l i c a t i o n s , 
s u b j e c t o n l y t o the s t a t u t o r y requirements» 
'Approval* i s th© opposite of ' d i s a p p r o v a l ! 1 

i t necessarily lnvolv©s d i s c r e t i o n a r y powar, 
which o r d i n a r i l y i s complete u n l e s s l i x n i t e d 
I n soma way*. Sine© the l i m i t a t i o n contended 
f o r does not appear i n th© a c t , ©ithar s p e c i 
f i c a l l y or by necessary or reasonable i m p l i 
c a t i o n , wo may not read i t i n * 
"According to Webster's Hew I n t e r n a t i o n a l 
D i c t i o n a r y (tfaraiam* Webster 2d 8 d , ) , 'approval* 
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.means 'approbation1 'sanction,' 'endorsement,* 
'support*1 'Approval of th© ^ p l i c a t i o n * i s 
not ordinarily limited i n jaaaiiihg to a tger© 

... verification of the facts stated i n the appli
cation* 'Approval,' implies knowledge and the 
exorcise of discretion after knowledge (State v. 
BncKettj 133 SO 130 SS 3V0) , th® ©x@rcis© 
of judgment (Leroy v. Worcester St. H. Co., 

. 287 Mass I, 191 39)* the act of passing 
judgment'1 the use of discretion, and tfaa 

. determination as a deduction therefrom (!&lto& 
v* ChBroke© O i l & Gas Go** 6? Okla* 2^7, 170 

•vj P. 691? In r© State Bank, 8k Utah 3J+7* 30 P. 
• . : 2 d 211), unless limited by th© context of the 
.-. statute. • Fuller v* Board of tsniverslty arid 

,School i^nds, 21- M> 212, 129' HW 1029* For. 
other eases, see 3 Words and Phrases* Perm. 

829-B32. Here i t i s not limited by th© 
context of the statute, and ther-$. seeaas to 

,. -have been an obvious intent not. to limit the 
.local authority's discretion, Ilk© that of' 
the state board, by directing the act to be 

•!'%':•;•• '::done i f only the applicant and premises pos-
soss the statutory qu&lifleations» Ws cannot. 

;v:'.;::''.therefor©.* li m i t our construction of 'approval' 
•.̂ Ĥ.-jaa conteMed for, by plaintiff.' 1 

f;;]i%--;"im applied to tbe situation submitted,-X am of th'o^oi&nion 
tbSi-.^h© Council i s vested with discretion i n reaching-a-c^n--
©Iwsrion as to whether the appointment should be approved or 
disapproved and i n the. exercise thereof raay take into considera* 
tl0ti''th© necessity for c l e r i c a l assistance as well as th© guali-
fiftitlons of the appointee* 

2. In answer to question #2 i wuld advise you that the 
statute! pertinent to th© problem provides, "The executive coun
c i l , shall also furnish said boards with th© necessary quarters 
aad a l l articles and supplies required for the public use,"* 
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It appears that the power thus vested has previously been 
eaeatiNsisad by allocating certain premises i n the Capitol build
ing to the us© of this ©xsaining board* The use thereof i s 
available to th© board and th© zasotbevs thereof and I am of the 
opinion that Slocuai i s entitled to.a key to the quarters 
allocated* 

?©ry truly yours-, 

OSCAR SSftAttSS 
Second Assistant Attorney General 

03 tMSB 
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Mr * Aeher E« Schrooder 
County Attorney 
iSaquoketa, Iowa 
Dear Mr. Schroedert 

This i s to acknowledge r e c e i p t of your communi
c a t i o n of January 29, 1957* i n which you i n q u i r e whether 
or not a c e r t a i n type of p i n b a l l machine i s a gambling 
device* In your l e t t e r you s t a t e that i n the o p e r a t i o n 
of the machine i f a c e r t a i n score i s made the player i s 
awarded one or more f r e e games but* i n order to a v a i l 
himself of the f r e e games, th® player must put a penny 
f o r each such game i n a second s l o t i n the machine* 

P i n b a l l games g e n e r a l l y are games of chance and 
have been recognized as gambling devices w i t h i n the 
i n h i b i t i o n s of Chapter 726, Code of 195^* In State v* 
Wiley, 232 Iowa *&3, our Supreme Court held that & 
p i n b a l l machine so constructed and operated that f r e e 
games may be played thereon i s a gambling device and 
such f r e e games are t h i n g s of value* The Court i n i t s 
opinion c i t e d the d e c i s i o n s of many other j u r i s d i c t i o n s 
i n support of J t s views* In a l a t e r case, S t a t e v. John 
Doe, 242 Iowa 4-58* an a c t i o n to condemn a o n e - b a l l machine 
as a gambling device, our Supreme Court held that a one-
b a l l p i n b a l l machine which a u t o m a t i c a l l y gave a f r e e 
game f o r each point scored was a gambling d e v i c e , and 
c i t e d the Wiley case among other cases as a u t h o r i t y f o r 
I t s h o l d i n g . The mere f a c t (or subterfuge) that an a d d i 
t i o n a l penny must be placed i n the machine f o r the player 
to a v a i l himself o f f r e e games which have been recorded 
on the machine would not e s s e n t i a l l y change the nature 
of the machine as being a gambling device* I t i s our 
opinion that the keeping or operation of the machine 

) 
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described i n your l e t t e r would be i n v i o l a t i o n of 
Chapter 726. Code of Jowa 195^$ and that the person 
keeping or o p e r a t i n g such a machine would be subject 
to the penal p r o v i s i o n s thereof* in t h i s connection 
we al s o c a l l a t t e n t i o n to the p r o v i s i o n s of Chapter 
99A, Code of Iowa 195^4 which r e l a t e to tho rev o c a t i o n 
of a r e t a i l d e a l e r ' s l i c e n s e on c o n v i c t i o n f o r possess
ing a gambling device. 

T r u s t i n g t h i s answers your i n q u i r y , | am 
Very t r u l y yours, 

RRRD/fm RAPHAEL R* R. DVORAK 
F i r s t A s s i s t a n t Attorney General 
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Honorable W« H. Tate 
Senate Chambers 
B u i 1 d i n g 
Dear Senator Tatet 

This i s to acknowledge r e c e i p t of your recent com
munication direfcted to Attorney General Erbe wherein you 
st a t e your i n q u i r y as f o l l o w s . 

"Suppose a non p r o f i t o r g a n i z a t i o n , such as 
a Chamber of Commerce, sponsors a b u i l d i n g and 
home f u r n i s h i n g show and an admission fee of 25^ 
i s charged f o r a l l a d u l t s . They would l i k e to 
give an attendance p r i z e of a 1957 automobile. 
The winning name to be drawn from those who pur
chased t i c k e t s . Can t h i s now be done? 

M | f the above cannot be done under our present 
laws i s there any l e g a l way i n which such a draw
ing could be conducted?" 
The proposal o u t l i n e d i n your l e t t e r i s i n v i o l a t i o n 

of the laws of our s t a t e i n that i t i n v o l v e s (1) a c o n s i d 
e r a t i o n (2) f o r a chance or opportunity (3) to win a p r i z e , 
i t i s d e f i n i t e l y a l o t t e r y or species of gambling. See 
State v. Mabrev. 2h5 Iowa ^28, 60 N.W.<2d) 889. Also note 
A r t i c l e I I ) , Sec. 28, C o n s t i t u t i o n of the State of Iowa, 
and Section 726.8, Code of Iowa 195^. The f a c t that the 
proceeds received from such an e n t e r p r i s e might be e n t i r e l y 
devoted to a worthy cause would not negate the of f e n s e . 

It seems c l e a r from the f a c t s as stated by you that the 
general p u b l i c would not be e l i g i b l e f o r the p r i z e other than 
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by purchasing admission t i c k e t s f o r the show* However, 
even though some f r e e t i c k e t s were given to some persons 
p a r t i c i p a t i n g i n the drawing, the scheme would n e v e r t h e l e s s 
remain o b j e c t i o n a b l e under the ho l d i n g of the Mabrey Qase. 
Under our present c o n s t i t u t i o n a l and s t a t u t o r y p r o v i s i o n s 
there i s no way such a drawing can be conducted l e g a l l y 
where there i s any c o n s i d e r a t i o n paid by anyone f o r h i s 
chance to win a p r i z e . 

Very t r u l y yours, 

RRRD/fm 
RAPHAEL R. R. DVORAK 
F i r s t A s s i s t a n t Attorney General 
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Honorable Niels Jf. Nielses 
State Representative 
B u i l d i n g 
Dear S i r : 

You orally inquired of this office concerning the status 
of the proceeds of a bond issue authorizing the construction 
of a county court house in your county and you specifically 
inquired concerning two problems related thereto. 

1. The accumulation of interest since the bonds were 
sold makes available additional funds over the amount author
ized by the voters for the construction of the court house. 
May this accumulated interest fund be used for the construc
tion of the court house? 

2. In the event that insufficient funds are on hand to 
erect tbe building, may funds be transferred from the county 
general fund to assist in the cost? 

In answer to your question No. 1, I would state that 
this matter has been previously considered by this office in 
an o f f i c i a l Attorney General's opinion dated March 19, 1953 
and found at page 41 of the O f f i c i a l Report of the Attorney 
General of 1954, a copy of which i s enclosed herewith for 
your information. I t vies the ruling of that o f f i c i a l opinion 
that accumulated interest may not be used for the expense of 
constructing the building. 

In answer to your second question, I would advise that 
the vote of tbe electorate authorizing the construction of 
a public building at not more than a certain cost limits the 
expenditure which may be made for the construction of such 
building and the use of the general fund for suoh a purpose 
i s not authorized. 

Yours very truly. 

KA£:md 
Ene. )jf 

NORMAN A. ERBE 
Attorney General 
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Honorable C l i f f o r d M. Vance 
and 

Bonorablo S. C. Headrix 
House ef Eepresentativss 
B u i l d i n g 
Geatleraen: 

Yea have inquired of ise concerning the possibility m& opini&a as to %b& 
legality of an eaact&eat by the Legislature Khich tsoaid transfer the balance of the 
funds roraainias i n the Korld $ar X Soldiers• Bonus account to tbe Korean Bonus OG-
count and thus make those funds available to pay the S&sreats Bonus. 

t have visited at length with caeiabers of the staff of this offioe conoaniiag 
this question and fceg to inform you that i n the opinion of the nenibttra of the 
Attorney General's staff and i t s e l f such m eaactraent would he declared unconsti
tutional by the Supreme Court of the State of Iowa. 
'•• 1 c a l l to your attention several quotations froa the opinion of the Supreme 

Court tarifctett by Justice Soith in tha case entitled "Putterson vs. Iowa. Sanaa 
Board." 246 Iwm 1087, i n n&i&h the court i a fioalyaiag the provisions of the World 
$ar I Bonus reached the conclusion that the lomn; was payable to nKtsfeers of a class, 
which class was conatitutod and raade up of soldiers wlin t?ere veterans of World War I* 
The court fiuid at pctgo 109'i; 

"Section 4 of tlse Beams Law dt a i r l y cautetoplated payiaafit of a cash 
beans to each iB&alber of the cls*ss on the basis af f i f t y 'cents for each 
day spect i a active service, Aftosr tfiis sayh bonus ms distributed, and 
e r a s e s of adaioist^atioft £uid, what r<?«sia$d of tW« proceeds of the 
bond $asu» <uot i t i ax&aa of $2,000,000) was (umtar suction 0) te •con
stitute an additional honm to be adatci«ter$d % the bonus board for 
the amU©ratifi»• of ike condition »£ <j9e8bers cf tfce class) suffering 
f r ^ d i s a b i l i t y , • t h e effect £f the decision in Croat v. 3eedaU, supra, 
Has to t ^ o i d this second protficion (section 05 n pw» of the sane 
'tingle oJye£t*~iitc j ^ a e a l of an additional fcteiBs.*" 

Aad again, the court said at page 10%: 
"51© think i t quite obvious the intention expressed in section 0 

J 7 -



flcprosentativoB Vance and ifesdrlx -2 

of tbe Bonus km was to pay disabled veterans of too class defined i a soc-
tloa 4 an additional cash, bonus, adjustable to their varying seeds- on 
account of d i s a b i l i t y . " 
Sectiea 4 of the act relates to tho class of persons vdio are to receive the 

cash bonus and mV®& such fund available for the payment of a cash bonus to o i l 
Iowa veterans who served i n World War I "at any time between A p r i l 6, 191? and 
Noveobor 11, 1910.** In ray opinion to l a Uraitatien of tbe class cannot bo extended 
to include io«a veterans sdw served during the Korean Ha*. 

ton H i l l no doubt bo interested to know that fir. Clarence Kading, presently 
Supreme Court Stat i s t i c i a n , txied the Patterson ease i n the lomt court and pre
sented the case oa appeal. 

Yours very truly. 

mtmi A . » 
Attorney Geaexal 

CCt Mr. Clarence A . Kadlng 
Supreme Court Statistician 
B u i l d i n g 
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Honorable Herschel C« Loveless 
Governor of Iowa 
State House 
L o c a l 
Dear Governors 

Receipt i s acknowledged of your l e t t e r of February lh 

as f o l l o w s * 
" I hereby request a r u l i n g on the f o l l o w i n g 

question} Is Senate co n f i r m a t i o n required f o r 
i n t e r i m appointments for unexpired terms on the 
Iowa Aeronautics Commission? 

M The relevant s e c t i o n of the Code of Iowa 
(328.h) does not appear to re q u i r e confirmation by 
a subsequent session of the General Assembly, f o r 
i n t e r i m appointments f o r the balance of an unexpired 
term." 
Se c t i o n 328.I*-, Code 1951*-, to which your l e t t e r r e f e r s , 

provides as f o l l o w s : 
u Vacancies on the commission s h a l l be 

f i l l e d by appointment by the governor, for the 
balance of the unexpired term." 
Section 328.2, Code 1951*-, provides for o r i g i n a l appoint

ments as f o l l o w s * 
H There i s hereby created and e s t a b l i s h e d 

an aeronautics commission to be known as the tlowa 
Aeronautics Commission*, to c o n s i s t of f i v e members, 
only three of whom s h a l l be members of the same 
p o l i t i c a l p a r t y , and who s h a l l be appointed by the 
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fever nor wi th the approval of the senate i n execut
i v e s e s s i o n . " 

As you point out, Senate c o n f i r m a t i o n i s not r e f e r r e d to 
i n Section 3 2 8 A on vacancies although i t i s e x p r e s s l y r e q u i r e d 
i n S e c t i o n 328.2 on o r i g i n a l appointments* 

A r t i c l e IV, S e c t i o n 10, C o n s t i t u t i o n of towa, provides as 
follow©3 

» When any o f f i c e s h a l l , from any cause, 
become vacant, and no mode i a provided by the C o n s t i 
t u t i o n and laws f o r f i l l i n g ouch vacancy, th$ Governor 
s h a l l have power to f i l l such vacancy, by g r a n t i n g 
a commission, vthieh s h a l l e x p i r e at the end of the 

) next session o f th© General Assembly, or at the 
next e l e c t i o n by the people* 1 1 

However, s a i d e x p i r a t i o n p r o v i s i o n would appear to have no a p p l i 
c a t i o n to the c u r r e n t problem f o r that S e c t i o n 3 2 8 . d o e s e x p r e s s l y 
provide f o r th© d u r a t i o n of tenure of vacancy appointee® there** 
under. 

Examination of the annotations to S e c t i o n 3 2 8 A i n d i c a t e s 
the question presented has not boon before the Supreme Court or 
considered i n p r i o r o p i n i o n s o f t h i s o f f i c e . 

Reference to language used i n other p r o v i s i o n s of the law 
r e l a t i n g to vacancy appointments to f i l l o f f i c e s where the o r i g i n 
nal appointment r e q u i r e s c o n f i r m a t i o n r e v e a l s that such r e q u i r e 
ment with respect to vacancy appointments i a u s u a l l y s p e l l e d out. 
For example, see S e c t i o n 505.3, Code 195 1*, which provides a© 
follows? 
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"Vacancies that may occur while the general 
assembly i s hot i n session s h a l l be f i l l e d by 
appointment by the governor* which appointment 
s h a l l e x p i r e at the end of t h i r t y days from the 
time the general assembly next convenes. P r i o r 
to the e x p i r a t i o n of said t h i r t y days the governor 
s h a l l transmit to the senate f o r i t s co n f i r m a t i o n 
ah appointment f o r the unexpired p o r t i o n of the 
regular terra. Vacancies o c c u r r i n g during a session 
of the general assembly s h a l l be f i l l e d as regular 
appointments are made and before the end of s a i d 
s e s s i o n , and f o r the unexpired p o r t i o n of the 
regular term." 

Also see Section 307»3, Code 195̂ +j which provides as f o l l o w s : 
11 Vacancies o c c u r r i n g while the General assembly 

i s i n session s h a l l be f i l l e d f o r the unexpired 
p o r t i o n of the term as f u l l - t e r m appointments are 
f i l l e d . Vacancies o c c u r r i n g while the general 
assembly i s not i n session s h a l l be f i l l e d by the 
governor, but such appointments s h a l l terminate 
at the end of t h i r t y days a f t e r the convening of 
the next general assembly. Vacancies s h a l l be 
f i l l e d from the same p o l i t i c a l party from which 
the vacancy o c c u r s . M 

Had the L e g i s l a t u r e intended to req u i r e Senate c o n f i r m a t i o n 
of vacancy appointments under Section 328.h it could very e a s i l y 
have done so by use of language s i m i l a r to that employed i n the 
Case of vacancies i n the o f f i c e of insurance commissioner or high
way commissioner i n the quoted s e c t i o n s , or as provided with r e s 
pect to vacancies i n the o f f i c e of p u b l i c safety commissioner 
(Section 8 0 . 3 , Code 195^)* i t d i d not do so and, t h e r e f o r e , pre** 
eumably d i d not intend to make such requirement with respect to 
vacancies on the aeronautics commission. 
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I t I s , t h e r e f o r e , our opi n i o n that no c o n f i r m a t i o n of 
vacancy appointments made under S e c t i o n 320A i a re q u i r e d * 

Very t r u l y yours, 

LGA/fta NORMA* A* ERSE, 
Attorney General of Iowa 

LEONARD C. ABELS, 
A s s i s t a n t Attorney general 



'") 

February 1 9 , 1 9 5 7 

Spaclat Assistant Attorney General 
Marvin A , tverson 

Mr* Bryca U. Fisher 
Assistant County Attorney 
Office of Linn County Attorney 
Cedar Rapids, Iowa 

Dear Mr. Fishers 

This wil l acknowledge receipt of your letter of February 15 

wherein you ask questions as to the dellnquaaey dale for the payment 

of property taxes In vim of the lata certification of the tax l ist and as 
7) < 

to the situation axisting as to prepaid moneys and credits taxes in estate 

matters prior to the statutory levy of the additional one (1) mill thereon 

for the Korean Bonus. 

Your question number one Is answered by the 1940 Attorney 

General's Opinion to which you refer In your tetter and by m opinion of 

this department datad January 2 9 , 1 9 5 7 , to Mr. WlHlara M . Tucker, 

Johnson County Attorney, confirming same. The psrtod of time during 

which payment of such taxes may ba made without penalty has been re

computed In accordance with the formula set forth ia the 1 9 4 0 opinion 

and has been found to ho 3 3 days, as is indicated by the later opinion. 

We enclose a copy of the January 2 9 , 1 9 5 7 , opinion herewith. 
) 

The answer to your second question would depsnd upon the terms of 

the prepayment arrangement, if the prepayment of the moneys and credits 

'J\ )/ 
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taxes for the year 1 9 5 6 was pursuant to a compromise under the terms of 

Section 6 8 2 . 3 6 of the 1954 Code of Iowa, such liability would seem to 

be fully and finally fixed upon payment of the taxes determined by the 

compromise agreement. In those casss where no compromise was effected 

under and In compliance with Section 6 0 2 . 3 6 , Code 1 9 3 4 , the question 

of liability can bo reopened and the additional one CD mill tax collected 

on the moneys and credits subject thereto, if, but only if , the estates to 

which such questions relate are s t i l l open. Under those circumstances it 

would seem that the certificate of tax payment ml#ii be rescinded and a 

copy of the reel sf on filed in the estate matter to secure futi settlement. 

However, in those cases sphere the estates to whieb the certificates relate 

have been closed on th® strength of such certificates, it would m&m 

Unpractical and impossible to collect front the estates the additional tax 

even In those situations where the treasurer did not procure the consent of 

the board of supervisors to the issuance of a certificate covering the 1 9 3 6 

moneys and credits taxes. 

In connection vtfth the above observations, please see \n re Estate 

of fvteinert, 2 0 4 Iowa 3 5 5 , 2 1 $ f4.W. 9 3 8 , where a somewhat similar 

situation existed. 

We are sending a copy of this letter to Mr. Dewey 5 . Butterfleld, 

County Treasurer, Waterloo, Iowa, who Is an officer of the County Officers 

Association and might be interested in proposing a legalizing Act to the 

legislature to make provision for absolving county treasurers from any liability 
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which might be predicated upon their certification of full payment of the 

1 9 5 6 taxes without the collection of the additional one C D mill provided 

in the Korean Bonus Act . 

Very truly yours, 

Marvin A . Iversen, 
Special Assistant Attorney General 

End. 

c o Wit. Dewey S* Butterffeld, 
County Treasurer, 
Waterloo, l o w . 



February 20, 1957 

Mr* W i l l i a m Tucker 
County Attorney 
^05 Iowa Stat© Bank B u i l d i n g 
Iowa C i t y , jowa 
Dear B i l l : 

} must apologize f o r not answering your l e t t e r of 
December 21* 1956, promptly, but the t r u t h of the matter 
i s that t misplaced i t with e number of o f f i c e papers 
and i t d i d not again come to my a t t e n t i o n u n t i l today. 

If you v / i l l r e c a l l , your s p e c i f i c questions wares 
(1) Whether or not a house t r a i l e r with a gross weight of 
one thousand pounds i s req u i r e d to have brakes, assuming 
of course that such t r a i l e r coach i s intended f o r use of 
human h a b i t a t i o n , and (2) i f the answer to the above i n q u i r y 
should be i n the a f f i r m a t i v e , whether or not such t r a i l e r 
coach must be equipped with such brakes at the time of 
s a l e , and, i f not so equipped, whether the came would con
s t i t u t e a c r i m i n a l offence on th© part of the s e l l e r thereof* 

Subsection© 3 and h of our present Code S e c t i o n 321.^30, 
- Code 1951*-, were enacted i n 1937 by the *f7th General Assembly 
and have remained i d e n t i c a l l y the same since that time. The 
1937 enactment, however, did not contain any d e f i n i t i o n of 
the term " t r a i l e r coach"* That term as i t now appears i n 
Section 321.1(11), Code 195**, was added by the W h General 
Assembly as Section 1 of Chapter 172 of i t s Acts. By adopt
ing a s p e c i f i c d e f i n i t i o n f o r a " t r a i l e r coach", the L e g i s 
l a t u r e expressed i t s i n t e n t to take t h i B type of v e h i c l e 
out of the general d e f i n i t i o n of " t r a i l e r " f o r c e r t a i n pur
poses. 

You w i l l note that subsection 3 of Section 321.^30 
not only provides that "every t r a i l e r or s e m i - t r a i l e r of a 
gross weight of three thousand pounds or more" s h a l l be 
equipped with adequate brakes, but f u r t h e r provides by the 
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use o f punctuation and th© c o n j u n c t i v e "and*1* that "every 
t r a l l e r coach intended f o r use of human h a b i t a t i o n " s h a l l 
be so equipped* In other words* subsection 3 s e t s up two 
separate and d i s t i n c t c l a s s e s of v e h i c l e s ( t r a i l e r s ) which 
must be equipped "with brake© adequate to c o n t r o l the move
ment of and to stop and hold such v e h i c l e " . 

The s p e c i f i c question has been p r e v i o u s l y r u l e d upon by 
t h i s department i n o p i n i o n s issued to the State Department 
of P u b l i c Safety under dates o f November 7, 19^0 and Febru
ary 25, 19*1-2 - n e i t h e r of which, however, appear i n the bound 
volume;; of the Attorney General's Reports, lie concur i n the 
reasoning contained In th© 19*1-0 o p i n i o n i h a t s 

"A© we read the s t a t u t e , i t appears that the 
l e g i s l a t u r e had in.mind that a l l t r a i l e r s or semi
t r a i l e r s not f o r human h a b i t a t i o n and of 3000 pounds 
gross weight or more, must be equipped with brakes 
and every t r a i l e r coach without weight l i m i t a t i o n , 
i f i t i s intended f o r use f o r human h a b i t a t i o n , 
must be equipped with brakes. 

" I t i s the thought of the w r i t e r that the weight 
l i m i t a t i o n does not apply to house t r a i l e r s and that 
a l l t r a i l e r s of t h i s nature must be equipped with 
^brakes." 
P r i o r to the meeting of the % t h General Assembly, Sec

t i o n 321»!+25, Code 195 -̂, provided among other t h i n g s that no 
person should have f o r s a l e , s e l l or o f f e r f o r s a l e any t r a i l e r 
which was not at a l l times equipped with such brakes i n proper 
c o n d i t i o n and adjustment as r e q u i r e d i n Chapter 321* S e c t i o n 1 
of Chapter l 6 6 . Act© of the 56th General Assembly, repealed 
t h i s s e c t i o n of our Code and* i n s o f a r as brakes on v e h i c l e s 
are concerned, enacted nothing i n i t s ©tead. S e c t i o n 32l»38l, 
Code 195**-, would not reach the s e l l e r i n your p a r t i c u l a r s i t u 
a t i o n and i t doeo not appear that there are any other p r o v i s 
ions i n Chapter 321 under which he might be prosecuted* 

I t r u s t t h i s answers your i n q u i r i e s * 
Very t r u l y yours, 

RRRD/fm 
RAPHAEL R. R. DVORAK 
F i r s t A s s i s t a n t Attorney General 



February 20, 1957 

ftr. John H. K a l l e y 
B u t l e r County Attorney 
3h@ll Hock, low© 
Dear Mr. Hoileys 

Receipt i s acknowledged of jou r l e t t e r of February 
^ t h so follows?: 

"This l e t t e r is- n r<=?gu®8t f o r an o p i n i o n 
Qonovrntm, th*? dutie® «nd 1 l a b i l i t i e s of a s c h o o l 
d l s t r i o t bono era tag t h e education of a sent o i l y 
.retarded c h i l d , Th«fo ar» s l s o c e r t a i n a l l i e d 
questions vrbiah w i l l b<* »ot f o r t h l a t e r i n t h i s 
l a t t e r . The f a c t s i t u a t i o n i s t h i s : A c i t i z e n 
of t h i s oounty ©arried t o th« ©other of a men
t a l l y retarded c h i l d . About November of l a s t 
year the mn and hie w i f e v o l u n t a r i l y placed the 
retarded c h i l d in. the s c h o o l f o r osentelly retarded 
oft l i d rem which, I understand, i a being conducted 
at the State Mantel H o s p i t a l et Independence, 
Tbe ©an, who i s not r e l a t e d t o tfc« boy, but who 
apparently stands i n the p o s i t i o n of' step f a t h e r 
due to h i s marriage t o th© boy's mother, i s f i n d 
i ng that the cost of maintaining the oh l i d et 
ths Epeoisil school at Independence i s acre than 
he csaa assume over B long period of time. 

"X'h.® questions which have been r a i s e d oon-
oerning febie problem ©re Be f o l l o w s : 

a l o Under t h * p r o v i s i o n s of Chapter 281 
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of th© Coo"® oesi th© eohool d i s t r i c t i n whioh the 
S30th<*r ©ad th® st$p f e t h e r of the retarded o h l l d 
r e s i d e be obliged t o pay ( a l l or p e r t o f the oost 
of maintaining t b i s s j e n t a l l y retarded o b i l S i n 
tbe sohool at Independence? 

"2. I f th<* answer to Question 1, above, 
I® 'no', can t h i s county, through i t s general 
r e l i e f progrsa, help w i t h the expense of maintain
ing t h i s mentally ret^rcied o h i l d at that eohoolt 

"3. I f the answer t o e i t h e r of th© forego
ing questions i s 1 yes*, w i l l the help provided 
r e s u l t i n 8 l i e n against tbe lend of the step 
f a t h s r i n © ©enner s i m i l a r t o the l i e n a g a i n s t 
parents who hcve o h l i d r e n i n the i n s t i t u t i o n f o r 
the f e e b l e slnded a t Woodward? 8 

1. I n answer t o your f i r s t q u e s t i o n , I would r e f e r 
you t o S e c t i o n 2 8 1 . C o d e 195^. wbioh empowers l o o a l s c h o o l 
boards t o (1) organise c l a s s e s , (2) provide t r a n s p o r t a t i o n 
t o suoh o l s s s e s , (3) g i v e i n s t r u c t i o n i n th© fcofjie, end (4) 
oo-operata w i t h county board's of education, o r other l o c a l boards 
i n o r g a n i s i n g elate s e e, S i m i l a r powers' *ere grcnted to oounty1 

board® of education by esendiaent t o s a i d s e o t i o n as contained 
i n Chapter 1^1, Acta of tba 5^th General Aaretsbly. Thus, th® 
powers of both l o c a l and oounty boards w i t h reapsct t o the 
s p e c i a l edues.t i o n of handicapped ah l i d r en ere ̂ |rpreg^3,v pre
s c r i b e d by s t a t u t e . " t e i M l t t mXas. ,»mlmXo, &3Jm&mn 

i s a r u l e of construct i o n u n i v e r s a l l y employed i n determining 
the scope of s t a t u t e s gr&-?i£ ing ©xpr©ss2y s poo i f 1 ofcgpw erg. 
'Xhe r u l e t h s t "creatures of s t a t u t e have only those powers 
exp r e s s l y conferred by s t a t u t e or reasonably and n e c e s s a r i l y 
lap l i e d &a- i n c i d e n t t o e x e r c i s e of an express power" s earns 
e q u a l l y a p p l i c a b l e t o your q u e s t i o n . Seotion 281.M i a en ex
press grant of s p e c i f i e d powers and tbe power consuming which 
you i n q u i r e i s not among those expre-nsed t h e r e i n . School d i s 
t r i c t s are creatures of s t a t u t e . The answer to your f i r s t 
q u e s t i o n l i s , t h e r e f o r e , i n the negative. 

F u r t h e r , note should be taken that the powers expressed 
i n S t a t i o n Zbl.k e x i s t only w i t h re&peot to "handicapped" c h i l 
dren as defined I n Seotion 281.2 as amended by Chapter 141, 
56th General Aseesbly. /Mid ©iBended s e c t i o n expreaely excluder 
fross the o p e r a t i o n of • Chapter 2B1 oh l i d r en "©Mead i n g s p e c i a l 
schools or i n s t i t u t i o n s provided by tbe e t e t e . " 

2. Your l e t t e r s t a t e s that tbe c h i l d i n q u e s t i o n 
wasr admitted t o the Independence Mental Health I n s t i t u t e as 
& v p l unt.fi ry p s t l e n t . A SPUES ing such admission to have been 

http://unt.fi
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proper, then i t m&t have been made pursuant to S e c t i o n 229,^1 
&ode 195**, which governs v o l u n t a r y a d s i s a i o a . I f t h i s be th© 
case, then the matter of the support of the c h i l d a t the I n s t l 
t ut i o n i s governed by the f i n a l paragraph of N a t i o n 229.^1 
or, i f the parent© are unable t o pay, by S e c t i o n 229.**2. Said 
p r o v i s i o n s are as f o l l o w s : 

tt229.ifl Voluntary admission, . . . . . 
"Pyreons making a p p l i c a t i o n d i r e c t l y to the 

super intend eat and received f o r o b s e r v a t i o n and 
treatment on such a p p l i c a t i o n , s h a l l be r e q u i r e d 
t o pay tbe costs of h o s p i t a l i s a t i o n , which costs 
may be c o l l e c t e d weekly i n advance and s h a l l be 
payable at the business o f f i c e of thm h o s p i t a l . 
Such costs s h a l l be the ease as f o r r e g u l a r l y 
oosssitted p a t i e n t s , and th® t r e a t stent s h a l l be 
the SB's* as f o r other p a t i e n t s . * 

"229.^2 Costs p»l# by county. I f & person 
wishing t o make a p p l i c a t i o n f o r v o l u n t a r y admis
s i o n t o th© h o s p i t a l i s unable t o pay the costs 
of h o a p i e a l l e a t l o n fthOftfl ffijfoaflnfflfalfll XsiZL EWrtt.. 
mr^m MTM wnphlg 2M. msk a p p l i c a t i o n 
f o r v o l u n t a r y admission must be ssade to the i n 
sane c o r b i e s i o n of the county i n which s a i d per
son i s a r e s i d e n t and th® o©Emission, a f t e r s a t 
i s f y i n g i t s e l f that tbe person i s i n need of ob
s e r v a t i o n and treatment i n the s t a t e h o s p i t a l , 
say on f o r s s p r e s c r i b e d by the board of c o n t r o l , 
a u t h o r i z e such person's s d s i s s i o n as a. v o l u n t a r y 
o«se, the costs of h o s p i t a l i z a t i o n of swob case 
t o be paid i n the earn® way as r e g u l a r l y committed 
cases. Persons admitted under t h i s s e c t i o n s h a l l 
be released on a p p l i c a t i o n i n w r i t i n g t o the sup
erintendent i n the ©ass© way ae v o l u n t a r y p B t l g ^ t s 
are released; ;.as provided f o r i n s e c t i o n 2 2 9 . ^ l . " 
( A p h a s i a ours) 

3. 2?ne answer to your t h i r d question i s provided 
by S e c t i o n 230.25, Code 195^, which provides sas f o l l o w s * 

"L i e n of a s s i s t a n c e . Any a s s i s t a n c e f u r n 
ished under t h i s chapter s h a l l be and c o n s t i t u t e 
a l i e n on any r e a l estate owned by the person 
committed t o suoh i n s t i t u t i o n or owned by e i t h e r 
the husband or the w i f e of such person." 
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Since the quoted s e o t i o n makes no reference t o par
e n t s , no l i e n would a t t a c h thereunder t o the p r o p e r t y of th© 
parents. 

Very t r u l y your®, 

I.SO HARD C. A S M 
A s s i s t a n t Attorney General 

LCAzofm 



February 21, 195? 

Mr. Mark D. Buohheit 
Fayette County Attorney 
Weat Union, Iowa 
Dear Mr. Buchheit: 

This w i l l acknowledge receipt of your l e t t e r of 
February 11th wherein you inquire as to whether the 
l i e n of the State of Iowa f o r Bales taxes would apply 
to the homestead r e a l estate of a sales tax obligor. 
The answer to t h i s question i s that the leva gales 
tax l i e n i s applicable to the horaensteacl of the taxpayer 
and such a homestead may be sold for the payment of 
aalas taxes. 

Section 5^1»l6, Code 195^ exempts the homestead 
from j u d i c i a l sale, 

<* * * * where there i s no s p e c i a l 
declaration of statute to the contrary." 
Section 422.26 made applicable to gales taxes by 

section 422.56, Code 1954 s p e c i f i c a l l y provides: 
M * * * No property of the taxpayer 

s h a l l be exempt from the payment of such 
tax." 
See Slane vs. McCarroll, 40 Iowa 61, and Haope vs» 

P h l l l i p p , 210 Iowa 1243, 232 N. W. 648, to the e f f e c t 
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that a eta-tute exempting property from execution cannot 
be construed to exempt i t froa taxes or sale therefor. 

Very t r u l y yours, 

Marvin A. Iverson, 
Special Assistant Attorney General 

MAX r i p 



February 22, 1957 

Honorable Herschel C» Loveless 
Governor of Iowa 
B u i l d i n g 
Dear Governor: 

i n response to your o r a l i n q u i r y of t h i s morning, 
please be advised that under the p r o v i s i o n s of Section 
69*8, subsection 2, Code 1951*, the vacancy i n the o f f i c e 
of Municipal Court Judge at Cedar Rapids, Iowa, occasioned 
by the death of Judge P a t t e r s o n , s h a l l be f i l l e d by the 
Governor* The person appointed by you to f i l l such vacancy 
would continue to hold such o f f i c e u n t i l the next regular 
e l e c t i o n at which such vacancy could be f i l l e d . 

Answering your second i n q u i r y , please be advised that 
under the p r o v i s i o n s of S e c t i o n 602.22, Code 195*+, i n the 
case of the i n a b i l i t y of any municipal court judge to a c t , 
any other judge of any municipal or d i s t r i c t court may hold 
municipal court during euch i n a b i l i t y , 2L governor may 
appoint an " a c t i n g " judge to hold court during such i n a b i l i t y 
of the regular judge. The word " i n a b i l i t y " i s defined as 
the " q u a l i t y or s t a t e of being, unablej lack of a b i l i t y ; want 
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o f s u f f i c i e n t power, s t r e n g t h , r e s o u r c e s , o r c a p a c i t y . " 

Webster's Mew I n t e r n a t i o n a l D i c t i o n a r y (19^8 E d . ) , page 125^* 

I t i s our u n d e r s t a n d i n g t h a t t h e s i t u a t i o n brought about by 

t h e p r o l o n g e d i l l n e s s and " i n a b i l i t y t o a c t " o f M u n i c i p a l 

C o u r t Judge Farmer of Cedar R a p i d s has been ta k e n c a r e o f , 

and t h a t Sir. Barnes has been a c t i n g as M u n i c i p a l C o u r t Judge 

under proper appointment i n Judge Farmer's s t e a d and d u r i n g 

h i s absence from th e bench. Under S e c t i o n 602 . 2 2 , Mr. 8arnes 

i s e n t i t l e d to be p a i d the same s a l a r y and i n t h e same man

ner as a r e g u l a r judge of such c o u r t . Such s a l a r y i s s e t 

by S e c t i o n 6 0 2 A 9 , Code 195̂ +, which a l s o p r o v i d e s f o r t h e 

payment t h e r e o f from c o u n t y and c i t y funds on a l t e r n a t e 

months, and not f o r payment from s t a t e f u n d s , as i n the case 

o f d i s t r i c t c o u r t j u d g e s . 

The o f f i c e o f m u n i c i p a l c o u r t judge i s an e l e c t i v e 

o f f i c e . The h o l d e r o f an e l e c t i v e o f f i c e i s e n t i t l e d t o t h e 

s a l a r y connected w i t h t h a t o f f i c e d u r i n g h i s e n t i r e t erm, 

u n l e s s h i s o f f i c e becomes vacant by o p e r a t i o n o f law, (See 

S e c t i o n 6 9 . 2 , Code 195^), o r c e a s e s to e x i s t . Our p r e s e n t 

s t a t u t e s make no p r o v i s i o n f o r w i t h h o l d i n g t h e s a l a r y o f an 

e l e c t i v e o f f i c i a l because o f mere " i n a b i l i t y to a c t " o r 

absence from h i s o f f i c e . I t would t h e r e f o r e seem t h a t t h e r e 

i s no p r e s e n t s t a t u t o r y i n h i b i t i o n p r o h i b i t i n g the payment 
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o f s a l a r i e s t o both the r e g u l a r l y e l e c t e d m u n i c i p a l c o u r t 

judge and t h e pers o n a p p o i n t e d to a c t i n h i s s t e a d d u r i n g 

h i s i n a b i l i t y t o h o l d c o u r t . The problem i s one o f more 

concern to the county and c i t y t h a t has to pay t h e d u a l 

s a l a r i e s than i t would be t o t h e s t a t e * 

Very t r u l y y o u r s , 

RRRD/fm NORMAN A. ERBE 
A t t o r n e y G e n e r a l o f Iowa 

RAPHAEL R. R. DVORAK 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 



February 25» 1957 

Mr. Robert Happen, Member 
Board of Con t r o l of State I n s t i t u t i o n s 
L O C A L 
Dear S i r * 

Confirming our telephone conversation of February 
23th, I would advise you t h a t the f o l l o w i n g citation© a f f i r m 
t h a t the State and i t s o f f i c e r s i n t h e i r o f f i c i a l c a p a c i t i e s 
may not be summoned as garnishees. 

,1. O f f i c i a l o p i n i o n appearing at page 433 of the 
1912 Report of the Attorney General. (Set f o r t h f o r your 
convenience'-as f o l l o w s ? ) 

"Mr* M. O'Brybn* November 22, 1911. 
Marsihalltown, Iowa.. 

"Dear S i r : Vour l e t t e r of the 15th i n s t , 
addressed t o the attorney general was t e f e r r e d 
to me f o r r e p l y , 

"You request an o p i n i o n from t h i s department 
as t o whether the t r e a s u r e r of s t a t e can be gar
nished. 

" I t i s my o p i n i o n t h a t s a i d o f f i c e r cannot 
be garnished. I n th® f i r s t place there i s no 
p r o v i s i o n i n the s t a t u t e p e r m i t t i n g the g a r n i s h -
ment of such o f f i c e r and i n the next place i t 
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i s , in my view, in legal effect a suit against 
the state because the necessary legal effect 
of a judgment against the Garnishee would be 
to require th* payment of funds of the state 
and the state would be th© real party in inter
est and the real defendant. It i s fundamental 
that the state cannot be sued in i t s own courts 
without i t s consent. 

"Respectfully yours, 
N, J. LEE, 
Special Counsel.* 

2. Letter opinion dated June 16, 1950, a copy of 
which i s attached hereto. 

3. 4 American Jurisprudence pages 640 - 642, At
tachment and Garnishment §8 140, 441 and cases cited therein* 

4. 38 C.J.S. page 244. Garnishment 8 43 and cases 
cited therein. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCAjrafsi 
Enclosure 1 



February 25, 1957 

Mr. L. B. Cunningham 
Secretary 
Iowa State F a i r Board 
L O C A L 
Dear Mr. Cunningham: 

We wish t o acknowledge r e c e i p t of your l e t t e r of 
February 19th, $$57, i n which you s t a t e that the State F a i r 
Board has been w o t i f l e d by the Polk County Treasurer t h a t a 
s p e c i a l assessment i s being proposed to be l e v i e d a g a i n s t 
State property f o r the purpose of c o n s t r u c t i n g a storm sewer 
some dis t a n c e east of the State F a i r Grounds, and i n which 
you ask an o p i n i o n on the f o l l o w i n g q u e s t i o n i 

"Is property belonging to the State of Iowa 
subject to a s p e c i a l assessment tax l e v i e d f o r 
the purpose of c o n s t r u c t i n g a storm sewer?" 

In answer to s a i d question may we s t a t e t h a t i n 
our opinion a c i t y may not levy s p e c i a l assessments against 
State property, and the State i s not l i a b l e f o r a s p e c i a l 
assessment by a c i t y a g a i n s t i t s property f o r c o n s t r u c t i o n 
of a storm sewer. This department has issued two opinions 
on t h i s . q u e s t i o n p r e v i o u s l y . One being Opinion of the At
torney General, 1922 aft^page 1 M , and the other Opinion of 
the Attorney General, 1925-192$ at page 352, i n which are 
c i t e d the cases of the Supreme Court of Iowa on t h i s ques
t i o n . 

The Supreme Court has s a i d that property held by 
the State cannot be made l i a b l e f o r s p e c i a l assessments f o r 
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two reasons: F i r s t * because i t cannot be s o l d on execution, 
nor may a l i e n be created against i t , and second, because the 
State may not be sued, nor may judgments be enforced a g a i n s t 
I t . 

However, i f the C i t y of Des Moines could show con
c l u s i v e l y t h a t the State F a i r property i s b e n e f i t e d by the 
c o n s t r u c t i o n of the s a i d proposed sewer* i t could go t o the 
L e g i s l a t u r e and request r e l i e f f o r the reasonable cost of the 
b e n e f i t s a c c r u i n g to the State F a i r B o a r d f % p r o p e r t y , i f any. 

Yours very t r u l y , 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FDBtmfm 



February 26, 1957 

Mr« Bay Hanrahan 
P o l k County Attorney 
Court House 
Bos Moines, 1mm 

D&B3P S i r s 
This w i l l aoJcaowledge r e c e i p t of yours of the 7 t h I n s t . I n 

which you submitted the f o l l o w i n g J 

n\!& have r e c e i v e d the f o l l o w i n g e o a m n i e a t i o n from 
th© Soard of S u p e r v i s o r s : 
" *Ths Polk County Board of Supervisors or© making 
plans t o purchase cars f o r use i n the S h e r i f f ' s 
o f f i c e . would a p p r e c i a t e I t very much i f your 
o f f i c o would o b t a i n from the Attorney General the 
f o l l o w i n g opinions u I s I t l e g a l f o r the Boa^d-of 
Supervisors t o purchase cars for the S h e r i f f t o us© 
i n b i s c r i m i n a l and c i v i l ddp&rttoan&s? I f so. what 
falle&ge and fms i s he r e q u i r e d t o c o l l e c t ana t u r n 
i n t o the County Treasurer, and \fn&t f e e s i a he en
t i t l e d t o keep f o r h i s a s e l f , i f any?" 
11'V/© would a p p r e c i a t e an e a r l y r e p l y as we ar& r e 
c e i v i n g bids f o r cars February 1 9 * 1 9 5 7 . ' 

"The f o l l o w i n g are the questions t h a t the Board 
would I l k a to have answered: 

Can tlx© Board under S e c t i o n 332,3, Paragraph 
1 8 , f u r n i s h th© S h e r i f f w i t h cars t o us© f o r h i s 
c i v i l work as w e l l as h i s erin&n&l work? 
" 2 . I f th© Board f u r n i s h e s automobiles t o th© 
S h e r i f f f o r both h i s c r i m i n a l and c i v i l work, what 
mileage and fees i s the S h e r i f f r e q u i r e d t o c o l l e c t 
and t u r n over t o the County, and what mileage, and 
feas i s ho e n t i t l e d t o keep f o r h i r a s e l f ? " 
I n r e p l y t h e r e t o I advise as f o l l o w s . On ! % r c h 2, 1932, 

t h i s Department i s s u s d the f o l l o w i n g o p i n i o n appearing now i n 
the Report of the Attorney General f o r 1932, page 

I S * 
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"Sheriff • fees* Sheriff may datoroine whether or 
'. not he w i l l furnish his own means of transportation 

or that furnished by th© county* If he uses trans* 
portation furnished by the county, he can charge 

; only expenses incurred i n connection therewith* 

\ "Ikrch 2, 1932* g&mWL, 4fi&ftffilf &>tt have 
requested the opinion of this Department upon the 
preposition as to what mileage fees shall be paid 
the' county when the sheriff i s furnished an auto-" 
mobile by the county for use i n the performance of 
'hia;official duties* 
*{She fees Which a sheriff i s permitted to. charge 
and receive are scheduled and set out i n Section 
5191 of the Code, Xfcere are a few other provisions 
i n other parts of the law providing fees for the 
shajfiff for performing certain special services. 
It w i l l be observed In sub-paragraph 10 of Sec
tion 5191« that the sheriff i s entitled to mileage 
at • th© raie of ten cents per mile i n a l l cases 
required by lav. It was the purpose and intention 

. of the iattfi when this provision .was enagted,. that •'. 
the shefifr should furnish his own mans of trans-, 
portation, and the Legislature i n i t s wisdom has 

\ . fixed ten cents per railo as a f a i r compensation 
to cover the costs thereof* 

* i t , therefore 9 follows perforce that i f the county. 
• furniehais th© sheriff his means of transportation, 
he" would; not be entitled to charge a fee therefor.. 
Bhder suah^circuffistances th® county should pay th® 

. coat of. aaihtaining such means of transportation, 
and,, should pay a l l repair b i l l s and gasoline and 

c .oil b i l l s necessary because of tbe use of ,an auto* 
mobile furnished by the county for o f f i c i a l ser
vices* ••• 

"The sheriff should charge a l l individuals froia 
whoa costs may be collected and Which have' been 

. 'iiucurred the* statutory rates, .and.in .case- trdleage 
\ : r e c o v e r e d as a part of the costs i n any a&tter 
where the sheriff has used transportation furnished 
by. the county, such mileage fees should be paid to 
the county by the sheriff. 
"You are advised that It i s optional with the 
sheriff as to whether or not he w i l l use trans
portation Cioraishad by the county, or his own 
transportation. In case he furnishes his own 
means of transportation, he i s , of course, on-
t i t l e d to the statutory fees provided for mileage*" 
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While specific statutes are not '.mentioned therein* undoubtedly 

i n .reaching the conclusion therein the Department was interpret* • 
ingf,:.'th§* statutes pertinent to this question, to-wits Section 
332^5$ subsection 1 8 , as i t existed at that time and as.,it : ,no^ 

arid Section 337*11? subsection 1 0 . Section 332*3*..sub-
section 18, provides as.follows* 

ftGeHe^al.powers,* The board of supervisors at 
any -regular meeting shall have power* 

• I! i$s 1)1 

"10, I'o own and operate autoaobiles used or 
needed by the county sheriff and -used i n the 

• performance of the duties of that office$ to 
operate a service garage for the purpose of 
servicing automobiles or other -.motor vehicles 
owned and operated by the county i n the per
formance of i t s duties, and the board may own 
and service a l l saotorcycles used by the county 
Sheriff i n the perf oratanee of the duties of 
that office* The board of supervisors siay also 
make suoh contracts with the employees of the 
sheriff's office who use automobiles In the 
performance of their duties i n ec-xmeotlon with 
the use of such automobiles as i n their judg
ment shall be advantageous to the county* H 

and Section 3 3 7 * 1 1 , subsection 1 0 , ' provides as i t did In the year 
1932 (with the exception of the charge for mileage)? 

"gees,. The sheriff shall charge and be en
t i t l e d to collect the following fees j 

" 1 0 . Mileage i n a l l cases required by law, 
going and returning, nine cents per .silo, 
provided that this subsection shall not. apply 
where provision i s made for expenses, and'in 
no case shall the law be construed to allow 
both mileage and expenses for the saiae ser
vices and for the same t r i p . * * * * H 
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... X am of the opinion that the foregoing statutes ju s t i f y the 
conclusion reached i n the quoted opinion* to-wits 

ff-Xbtt are advised that i t i s optional with the 
sheriff as to whether or not he w i l l use trans
portation furnished by the county, or his own 
transportation* In case he furnishes his own 
seans of transportation* h© i s * of course*, en
t i t l e d to tine statutory fees provided for 

. jBileage*11' 
and i s therefore now confirmed* 

Tory truly yours * 

GSt'MSB 

OSCAIt ST&MJSS 
Second Assistant Attorney General 



February 26, 195? 

Mr, Bruce F. St l i e s , D i r e c t o r 
State Conservation Commission 
L O C A L 

Dear Mr. S t i l e s : 
Your l e t t e r dated December 28, 1956, addressed t o 

Mr. Countrymen has been r e f e r r e d t o tbe w r i t e r f o r a t t e n t i o n , 
s a i d l e t t e r w i t h reference to tbe matter of recovering a body 
f o l l o w i n g a drowning In Lake Okobojl, find In whioh you ask 
the s p e c i f i c q uestion, t o - w i t : 

"'are we under t b e law r e s p o n s i b l e f o r suoh 
operations, or Is the County S h e r i f f or the County 
Coroner r e s p o n s i b l e f o r the recovery of b o d i e s ? 1 " 

I n answer t o your i n q u i r y , may we s t a t e t h a t one 
may search i n v a i n among the s t a t u t e s of the Code of Iowa to 
a s c e r t a i n who i s s p e o i f i o a l l y r e s p o n s i b l e f o r such a duty. 
It would appear that the reoovery of a body, such as you des- >-
c r l b e , i s a humanitarian matter r a t h e r than one of s p e c i f i o 
law i n whicbl, every one i n t e r e s t e d may c o n t r i b u t e aid i f i n 
a pos i t ion r to do so. 

There are s e v e r a l s e c t i o n s of the Code which s p e l l 
out the dut i e s and powers of the Conservation Commission, i . e . 
Sections 107.23, 107.24, 111.2, and 111 .3, which, g e n e r a l l y 
speaking, provide f o r t h e c o n s e r v a t i o n of the n a t u r a l resources 
of the State i n the f i e l d of parks, f o r e s t s , f i s h , game, b i r d s , 
animals, and state-owned bodies of water, Inoluded i n these 
powers i s tbe power to adopt #nd enforce departmental r u l e s 
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governing procedure as msy be neoessary t o oarry out the pro
v i s i o n s of the law w i t h i n the J u r i s d i c t i o n of the Commission, 
State Conservation o f f i c e r s are vested w i t h powers and charged 
w i t h the d u t i e s of peace o f f i c e r s , (Sections 107.15, 109.11* 
and 111 .26.) They are g i v e n the a u t h o r i t y of peace o f f i o e r s 
w i t h i n the scope of tbe d u t i e s imposed on them by the s t a t u t e s 
w i t h respect t o the subject matter under t he J u r i s d i c t i o n of 
your department, which of course, would be the enforcement 
of the laws w i t h respect t o the d u t i e s and powers of the Con
s e r v a t i o n Commission above enumerated, The p r o v i s i o n s of these 
seotions l i m i t t h e i r a u t h o r i t y as peace o f f i o e r s to those mat
t e r s . (See Merohant Motor v. S£aJ& Highway CpjimlfislQft, 
239 Iowa at page 892,) 

The d u t i e s of peace o f f i o e r s are much broader i n 
scope. They are set out I n S e c t i o n 748,4 of t h e Code as f o l 
lows : 

" I t s h a l l be the duty of a peace o f f i c e r 
, , . throughout the oounty, township, or muni
c i p a l i t y of which he i s such o f f i c e r , to preserve 
the peace, to f e r r e t out crime, t o apprehend and 
a r r e s t a l l c r i m i n a l s , . . . and to perform a l l 
o*er d u t i e s , c i v i l or c r i m i n a l , p e r t a i n i n g t o 
his o f f i c e or enjoined upon him by law, . , " 

Peace o f f i c e r s are defined as f o l l o w s : S e c t i o n ?48.3, 
(1) S h e r i f f s and t h e i r d e p u t i e s , (2) Constables, (3) Marshals 
and policemen of c i t i e s and towns, (4) A l l s p e c i f i c agents 
appointed by the commissioner of p u b l i c safety end a l l members 
of the s t a t e department of p u b l i c s a f e t y excepting the members 
of the c l e r i c a l f o r c e , (5) Such persons as may be otherwise 
so designated by law. I t w i l l be seen that State Conservation \ 
O f f i c i a l s would come w i t h i n the p r o v i s i o n s of category f i v e i 
(5) above. 

We now come t o the que s t i o n of the r e s p o n s i b i l i t y 
f o r the recovery of bodies. 

A dead body i s the body of a human being deprived 
of l i f e . There i s no r i g h t of property i n the dead body of 
a human being; however, the r i g h t t o bury and preserve the 
remains i s recognized and protected as a qua s i - p r o p e r t y r i g h t . 
The r i g h t of b u r i a l g e n e r a l l y belongs t o the s u r v i v i n g spouse, 
or, i f there i s none, to the next of k i n . (See C.J.S. V o l . 
25# P. 1016 et seq, Sections 1, 2, and 3.) I t i s a u n i v e r s a l l y 
recognized p r i n c i p l e that there i s a duty owing t o s o c i e t y 
and t o decedent that the body of a deceased person s h a l l be 
decently burled without unnecessary d e l a y . (25 C.J.S. 1024, 
Seotion 5.) As was sta t e d i n the case of Seaton v. Commonwealth 
149 S.W. 8?1, 149 Ky. 498, 42 L.R.A.N.S. 211, — by common 
consent the determination of these matters i s l e f t e x c l u s i v e l y 
t o the r e l a t i v e s or f r i e n d s of the deceased. 
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I t may, t h e r e f o r e , be seen from the s t a t u t e s above \ 
re f e r r e d to that no s p e o i f i c duty i s imposed upon peace o f f l o - / 
ers i n general,, nor o f f i c i a l s of the Conservation Commission 
f o r the recovery of the body of the person drowned i n Lake 
Okoboji. We b e l i e v e the primary duty and r e s p o n s i b i l i t y r e s t s 
w i t h the s u r v i v i n g spouse or next of k i n . However, i n e q u i t y 
and good conscience we f e e l that any p u b l i o o f f i c i a l s , w i t h i n 
t h e i r proper J u r i s d i c t i o n , may lend such, a i d as they may be 
able t o , oommensurate w i t h t h e i r other duties as p r e s c r i b e d 
by law. 

Yours very t r u l y , 

PRANK D. BIANCO 
Assistant. Attorney General 

FDBtmfm 



February 28, 1957 

Mr'. Donald L. Kelson 
S t o r y County Attorney 
Nevada, Iowa 
Dear Mr. Nelson? 

Reference i s made t o your l e t t e r of February 15 l a s t 
concerning the requirement f o r r e g i s t r a t i o n of automobiles 
owned by R„ 0* T. C. i n s t r u c t o r s a t Iowa State Gollege. You 
ask s p e c i f i c a l l y that we examine the case of Darneron v. Brod-
head. 3**5 U . 3. 322. 

This p a r t i c u l a r case d e a l t w i t h the t a x a t i o n of house
ho l d goods owned by a serviceman named Dameron assigned t o 
Lovrry F i e l d , Denver, Colorado. The Supreme Court of the United 
S t a t e s i n tha t case examined S e c t i o n 51** of the S o l d i e r s and 
S a i l o r s C i v i l He l i e f Act of 19*+Q and found t h a t s a i d house
hold goods should be exempt from taxation--in Colorado. 

The case has nothing whatsoever t o do w i t h the l i c e n s i n g ^ . -
of automobiles* I t should be kept i n mind t h a t the fees charged 
f o r r e g i s t r a t i o n of automobiles i n the s t a t e of Iowa a r e f o r the 
us'sr of the highways i n t h i s s t a t e and are i n l i e u o f ' a i l taxes 
e i t h e r general or l o c a l t o which motor-.vehicles might be sub
j e c t e d . You w i l l note t h a t SectionC3.21.l55? 195** Code o f Iowa, 
provides that even a nonresident who Is engaged i n remunerative 
employment i n t h i s s t a t e i s s u b j e c t t o the payment of these f e e s . 

I t vrould t h e r e f o r e be the o p i n i o n of t h i s o f f i c e t h a t the 
case of Dameybn v. Brodhead. supra, i s i n no way c o n t r o l l i n g 
upon the r e g i s t r a t i o n of automobiles i n t h i s s t a t e and your 
County Treasurer should proceed to r e q u i r e the r e g i s t r a t i o n 
of such automobiles* 

Naturally,' each case must t u r n upon i t s i n d i v i d u a l f a c t s 
and; there, may be ins t a n c e s of temporary assignment or temporary 
d u % where r e g i s t r a t i o n would not be r e q u i r e d . I t should a l s o 
be kept i n mind th a t i f these servicemen should see f i t to put 
t h e i r automobiles i n dead storage and not use the highways of 
the. s t a t e the s i t u a t i o n would be e n t i r e l y d i f f e r e n t * 

http://SectionC3.21.l55
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I f you have any f u r t h e r q u e s t i o n concerning t h i s p a r t i c u l a r 
case please f e e l f r e e t o c a l l upon us* 

Very t r u l y yours, 

DON G. SWANSON 
A s s i s t a n t Attorney General 

DCS s HKB 



March 1, 1957 

Hon, Niels J . Nielsen 
Stste Representative 
Bingated, Iowa 
Deer Representative Hielsens 

Receipt i s acknowledged of your l e t t e r of February 
27th r e l a t i v e to ohsrges or l i e n s against the property of per
sons l i a b l e for the support of patients w i t h i n the age bracket 
of 21 to 31 years of ege for oare at the Woodward State Hos
p i t a l . 

In answer thereto I would refer you to Chapter 120, 
Section 2, Aote of the 56th General Assembly whioh provides 
in pertinent part as follows: 

"'The ohsrge or l i e n imposed upon the prop
erty of any patient over twenty-one years of age 
and under thirty-one years of age or upon the 
property of persons l e g a l l y bound for the support • 
of any suoh patient f o r the cost of his support 
end treatrfient i n tbeee i n s t i t u t i o n s s h e l l be l i m 
ited to seventy-five peroent of the oost there
of. For pfitlents over thirty-one years of age 
an<3 under f i f t y years of age suoh oh&rge or l i e n 
s h e l l be limited to f i f t y peroent of the oost 
and f o r patients over f i f t y years of age no suoh 
Qhsr@e:jor>;lien s h a l l be imposed*' * 

Very t r u l y yours, 

NORMAN A. 
Attorney General of Iowa 

MaS:LCA:mfta' 

f7~ 



Karon 1, 1957 

Hon. W, C. Hendrix 
State Representative 
L e t t s , Iowa 
Dear S i r : 

Receipt i s acknowledged of your l e t t e r of February 
26th as follows: 

"Snolosed i s a oopy of House P i l e .117, which 
was introduced by myself and Represent stives D i l 
lon, Dodds and Johnson. This b i l l , by amending 
Section 42?.1 of the Code, i n effeot makes cer
t a i n state-owned lands under the Juried l o t i o n 
of the Conservation Commission l i a b l e to taxation 
by drainage and levee d i s t r i c t s for benefits re
ceived frora suoh diet r i o t s . This b i l l i s i n re
sponse to a recommendation by the Budget end F i 
nancial Control Committee that the previous method 
of compensating drainage and levee d i s t r i c t s for 
suoh benefits through l e g i s l a t i v e appropriation 
each bieniiium be abandoned and a permanent s t a t 
ute be ensoted authorizing suoh payments. In 
the past, i n the rush of preparing appropriation 
b i l l s , such payments have on oocesion been directed 
by the appropriation b i l l to be paid out of an 
inappropriate state fund. 

"Since the introduction of this b i l l , i t 
has been questioned on the ground that to permit 
a p o l l t i o a l subdivision of the state to tax state-
owned property might be an unoonstitutional dele
gation of the state's sovereignty. However, a 
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precedent f o r t h i s action appears i n Section ^55.50, 
of the Code where drainage d i s t r i c t s are permitted 
to assess benefits and the apportionment of oosts 
and expenses to primary highways, and the High
way Commission i s directed to pay such assessments 
from the primary road fund, 

"Your opinion i s requested as to whether 
House F i l e 117, i f enacted, would v i o l a t e the 
Constitution of the State. If you conclude that / 
the b i l l as presently dr&fted i s unoonetltutional, 
I would appreciate It i f you could suggest any 
method whereby the same^end result could be ac
complished and, i f possible, that a b i l l he d r a f t 
ed." 

It Is fundamental that the State is sovereign and 
that taxation le an incident of sovereignty. Drainage D i s t r i c t s 
are creatures of statute and subordinate to the sovereign State. 
The l e g i s l a t u r e has power to delegate authority to tax private 
property to I t s creatures. However, were power to tax state-
owned property delegated to such creature i t would amount to 
ceding sovereignty and the creature to which suoh power was 
given would for that purpose be placed i n a p o s i t i o n paramount 
to the sovereign. 

However, as respects the exanrole to which .your l e t 
te r r e f e r s , namely the assessment of benefits under Section 
^55.50, Code 19.5'+, no ta.x i s Involved but rather an assessment 
based upon benefits conferred. Such an assessment, more f a 
m i l i a r l y known as a "special assessment" is not e tax. See 
annotations at Volume ?9A, Words 'and Phrases, page 121 to 126. 

Section 455.50, to which your l e t t e r rr>f*?rs provides 
as follows: 

"Public highways. H'nen any public highway 
extends into or through a levee or drainage d i s 
t r i c t , the commissioners to assess benefits s h a l l 
ascertain and return i n t h e i r report the amount 
of benefits and the appprtlonment of oosts and 
expenses to such highway, &nd the board of suo-
ervisors s h a l l assess the sane against such high
way. 

"Such assessments against primary highways 
s h a l l be paid by the state highway commission 
from the primary road fund on due c e r t i f i c a t i o n 
of the amount by the county treasurer to said 
commission, and against a l l secondary roads, from 
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the secondary road construction fund or from the 
seoondary road maintenance fund, or from both 
of s a i f funds." 

As may be seen from the express language of the quoted 
section, It provides, not for the payment of a tax, but f o r 
the purchase of c e r t a i n benefits or services, i n other words, 
for payment of special assessments. There i s no lack of s t a t 
utory precedent wherehy the State has agreed to pay s p e c i a l 
assessments for benefits conferred upon i t s property by a l o o a l 
p o l i t i c a l subdivision. See, for example, Seotion 391A.21j 
Code 1954, a provision s i m i l a r to Section 455.50, supra. 

House P i l e 117, 5?th General Assembly, a copy of 
which you enclosed with your l e t t e r , however, does not provide' » 
for asseesment_ of JbejuefJ.t but rather fp_r__l§vŷ _of_a.Jtax snd 
expressly am end's "Section 427.1 on Jl&x exemption. It "Is, there
fore, bad for two reasons: 

1. It pieces a oreature of statute i n a p o s i t i o n 
paramount to the sovereign state with respect to e p a r t i c u l a r 
"tax". 

2. Since the announced ourpose of the b t l l i s to 
s p e c i a l l y assess benefits conferred rather than tax, the b i l l 
amends the wrong section and f a i l s to accomplish i t s announced 
purpose. (Mote'that neither Section 455.JO nor Section 391A.21 
necessitated any amendment to Section 427.1.) 

You are therefore advised that a proper method of 
accomplishing the announced object of the b i l l would be to ^ 
s t r i k e a l l of said b i l l a f t e r the enacting class and insert 
a new section in Chapter 455 s i m i l a r to Section 455.50 which 
sight read substantially as follows: 

"Section 1, Chooter four hundred f i f t y - f i v e 
(4,55)j Code 1954, i s amended by adding the f o l 
lowing new section: 

1,1 When any stete-ownsd lands under the Jur
i s d i c t i o n of the state conservation commission 
are situated w i t h i n a levee or drainage d i s t r i c t , 
the commissioners to assess benefits s h a l l ascer
tain, and return i n t h e i r report the amount of ^ 
benefits and the apportionment of costs and ex
penses .$o such lands and the board of supervisors 
s h a l l assess the same against such lands. 

"'Such assessments against lands used by 
f i s h and game d i v i s i o n of the state conservation 
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commission s h a l l be paid by the state oonBervac
t i o n commission from the state f i s h and game pro
t e c t i o n fund on due c e r t i f i c a t i o n of the amount 
by the oounty treasurer to said commission, and 
against lands used by the d i v i s i o n of land and 
waters from the state conservation funds.' 8 

The foregoing suggested form simply adapts the t e r 
minology of House F i l e 117 as submitted to the s t y l e of Sec
t i o n 455.50. It i s assumed that the di v i s i o n s and funds des
cribed have been properly i d e n t i f i e d and described i n the prep
arat i o n of the o r i g i n a l b i l l . 

Very t r u l y yours. 

NORMAN A. SR3B 
Attorney General of Iowa 

NASsLCArmfm 



Maroh 1, 195? 

Mr. Donald E. O'Brien 
Woodbury County Attorney 
203 Court House 
Sioux City, Iowa 
Dear Mr. O'Brien: 

Receipt i s acknowledged of your l e t t e r of February 
6th as follows: 

"It Is the contention of the Sioux City B u i l d 
ing Trades Council that the s p e c i f i c a t i o n s could 
contain the following provisions: 

"(1) That preference be given to Iowa do
mes t lo labor for and i n connection with the con
st r u c t i o n or b u i l d i n g of any such public Improve
ment for work, subjeot only to the following pro
v i s i o n hereof: 

"(2) Such s p e c i f i c a t i o n s for bids and con
tracts awarded provide that the b u i l d i n g contractor 
pay to the various classes of mechanios and lab
orers employed only upon the s i t e of the work 
on projects concerned suoh wages for the corres
ponding classes of meohanlos and laborers the 
wages pr e v a i l i n g In t h i s l o c a l i t y f o r such cor
responding work as determined by the Secretary 
of Labor under the provisions of the Davis-Bacon 
Aot (40 USCA..-321) as amended." 

# 
With regard thereto, I would r e f e r you to Sections 



- 2 - Maroh 1, 1957 

13.7(4) and 336.2(7), Code 195^, which define the authority 
and duties of t h i s o f f i c e and your o f f i c e with respect to the 
rend i t i o n of opinions and l i m i t r e n d i t i o n of suoh opinions 
to c e r t a i n public o f f i o e r s and bodies* Also see 41 Iowa Law 
Review 351, I would, therefore, advise you that the'fBullding 
Trades Council i d e n t i f i e d i n your l e t t e r as the source of the 
inquiry submitted, i s not authorized to request the opini||n 
of your o f f i c e nor i s i t e n t i t l e d to request the opinion $f 
t h i s o f f i c e but should obtain Its l e g a l services from a t t o r 
neys engaged In private p r a c t i c e . 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:mfm 
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Mr. Marshall F. Cansp 
anion County Attorney 
Court House 
Crocton, Iowa 

In ro: Weed Commissioner 
Dear S i r ; 

Receipt i s acknowledged of your letter of March 1 In which you state that the 
Union County Board of Supervisors would l i k e to appoint a nan for the position of 
weed commissioner under Section 317.3 and would also l i k e to employ this same man 
for the purpose of inspecting gravel which the county buys from a gravel p i t in 
Union County. 

You state that the duties of the two positions would not bo conflicting but 
inquire whether the person who holds the position of weed commissioner may also 
hold another employee position under the county and you advise that you feel i t i s 
contrary to law for such a man to hold two positions. 

2 must say that I am i n complete agreement with your views on this subject. 
The statute i s clear wherein i t states: 

The board of supervisors of each county shall annually appoint a county 
weed commissioner who shall be a person not otherwise employed by the 
county. ..." 

There i s BO room for construction of this statute. 
With kind personal regards. 

Yours vary truly, 

KAE:rad 
NORMAN A. SUBS, 
Attorney General 



March h9 1957 

Mr. €• B* Akors 
Auditor of Stat© 
B u l U l n g 
Attention* MP« S a r i C. Holloway 
Dear S i r * 

I have yourai of the 23th ult# i n whioh you subadttgd. the 
f ollttdLsig i 

"We are subadtting the following l e t t e r from our 
estasdner, Hr* Leonard Mogren, who would l i k e to 
obtain an opinion on same. 
"*Tha board of supervisors by ainut© r e s o l u t i o n 
dated. February 7} 1956, appointed Gordon H« W i l l i s , 
the county auditor, a raember of the County Board 
of So c i a l Welfare, to f i l l a vacancy caused by 
the resi^a&tion of one of i t s members* 
M IK© has''Served as a Eiesaber of that Board since 
hie appointment and i s a member at the present 
time. 
M ,Mr. v a i l i s f i l e d a claim i n January 1957 f o r 
services as a member of the "board of s o c i a l wel
fare i n 1956, the claim being f o r 12 nestings at 
$$•00 per' meeting* This claim has been paid. 
, nThe question of the l e g a l i t y of the appointment 
of the county auditor &$ a member of the county 
board of s o c i a l welfare has a r i s e n and I would 
therefore ask f o r &n opinion oa the following 

. ...questlont; 
t MOan the board of supervisors l e g a l l y appoint V 
the county auditor as & member of the county 
board of s o c i a l welfare , a n <* can ho be paid f o r 
such services,' 
nX would appreciate an opinion on the above ques
t i o n at your e a r l i e s t convenience 
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i n r eply thereto I am of the opinion that the County 
Auditor may not foe a aaembor of the County Board of S o c i a l Wel
fare.* •' Saetion 23*f*9, Code of 199*» insofar as applicable pro* 
vidos as followss 

"ffh© hoard of stipervlsors of each county s h a l l 
appoint a county board of s o c i a l welfare » ̂ h i c h 
s h a l l consist of three nenbercr i n counties of 
lo s s than fchirty~throe thousand population, not 

• mere than two of idiom s h a l l belong to the same 
p o l i t i c a l party, and at le a s t one of whom s h a l l 
be a woman; and tfhlch s h a l l consist of f i v e mm>-
bers i n counties of more than th i r t y - t h r o e 
thousand populations not more than three of Vhom 
s h a l l belong to the same p o l i t i c a l party, and at 

. l e a s t one of whoa s h a l l be a woman. At the d i s 
c r e t i o n of the board of supervisors on® or more 
of said members my fee chosen from the membership 
of said board of supervisors. * * * * H 

The f a c t that the Board of Supervisors aay appoint ©as 
or more of i t s jaoabors to i^iafeership i n the Board of S o c i a l Wel~ 
faro evidences a l e g i s l a t i v e i n t e n t that other county o f f i c i a l s 
are excluded from membership therein* The r u l e of eKpresslo 
uaius est e&elusio a l t e r i n g appUe** 

Very t r u l y yours, 

0 3 * im 

03CAH STRAUSS 
Second Assistant Attorney General 
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I4r* It* 3* Gould 
Delaware County Attorney 
Manchester, Iowa 
Dear S i r * 

I have yours of the 28th u l t * i n which you submitted the 
following s 

"We recently -had a s i t u a t i o n i n which c e r t a i n 
s&nors i n h e r i t e d 'personal property from an ©state. 
The Court appointed one guardian and the Clerk 
of Court c a r r i e d the guardianship or guardianships 
undor eae f i l e number. The question arose as to 
whether one $5000*00 eseiaption should be allowed 
f o r a l l of the yards or i f each one of thaia 
should havo a $5000*00 exception on the theory 
that they were each separate guardianships• 
" I f we could have an opinion on t h i s set of 
facts from you at your e a r l i e s t eonvelence i t 
w i l l be si n c e r e l y appreciated. Thank you very 
G3U0h*M 

l a answer thereto I would advise you that I am assus&ng 
that i n the foregoing l e t t e r you have reference to the inheritance 
exemption provided In Section lH?0.9j Code of 195**. With that 
understanding I e x h i b i t Section ^50*9 as follows t 

n I s 4 1 s 4 t o I exemptions. In computing the tax 
on the net estate passing to the surviving 
spouse* heirs or b e n e f i c i a r i e s of the deceased 
the following c r e d i t s or exemptions s h a l l be allowedj 

*1* Wife3 f o r t y thousand d o l l a r s * 
"2. Husband, f o r t y thousand d o l l a r s • 
«3» Bach son and/or daughter including l e g a l l y 
dopted sons and/or daughters, or i l l e g i t i m a t e 
sons and/or daughters e n t i t l e d to i n h e r i t under 
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the law of t h i s s t a t e , f i f t e e n thousand d o l l a r s , 
% * Father or mother, ten thousand d o l l a r s , 
n 5 * Any other l i n e a l descendant of the deceased, 
f i v e thousand dollars**' 
The language of sub-section 5 heretofore quoted c l e a r l y 

authorises t h i s exemption to each l i n e a l descendant and therefore 
each of the minors i s e n t i t l e d to the f i v e thousand d o l l a r exemp
t i o n * The fact that one guardian has been appointed to a&niniatar 
the several guardianships and that the Clerk of the Court has 
docketed the guardianships under one f i l e number does not have 
any e f f e c t to override the p l a i n words of t h i s .-statute* 

Very t r u l y yours, 

OSCAR STRAUSS 
Second Assistant Attorney Qeneral 

OSiMKB 
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Board of Parol© 
Stat© House 
B u i l d i n g 
Attention; Mr. fi« W. Bobzin, Director 
Dear S i r s : 

I n ret Daniel Thomas #2̂ -168 

Receipt of your l e t t e r of January 23, 1957» i s hereby 
acknowledged. The pertinent parts therein for consideration 
are set f o r t h as follows* 

•'•In the p a r t i c u l a r case i n point* Daniel Thomas 
was sentenced i n Black Hawk County by Honorable 
B l a i r C# Wood. Judge of the D i s t r i c t Court, to a 
term of f i v e years at the Iowa State Penitentiary 
i n Fort iaadison as provided by Seation 2C&.22 of 
the 195k Code of Iowa. The County Attorney's 
Information sets out that the defendant did " w i l 
f u l l y and unlawfully possess and have under hi s 
control narcotic drugs, contrary to and i n v i o l a 
t i o n of Section 20^.2 of the 195k Code of Iowa, 
said Defendant having been previously convicted 
under Chapter 20^ of the 1950 Code of Iowa, i n 
the D i s t r i c t Court of Black Kawk County, Iowa 
D i s t r i c t Court Criminal Case Ho. 9^3&, on Novem
ber 13» 1952, of i l l e g a l sale of narcotics.' 
ttijt $ $ $ 

" I t w i l l be noted that since Daniel Thomas was 
previously convicted under Chapter 20**- he would 
be sentenced under 3ee. 20^.22 (1), 1951*- Code of 
Iowa, providing for second offenses to be im
prisoned i n the State Penitentiary not lass than 
f i v e or more than ten years. 
"Under Mo. h of t h i s s e c t i o n , however, i t i s 
stated: 'For v i o l a t i o n of the provisions of 
t i i i s chapter the imposition or execution of 
sentence s h a l l not be suspended and probation 
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or parole s h a l l not be granted u n t i l the mini
mum imprisonment herein provided for the offense 
s h a l l have been served.' 
"The question then arises whether the Board of 
Parole has any j u r i s d i c t i o n whatever i n the case 
of Daniel Thomas, since he quite apparently was 
sentenced to f i v e years, which i s the minimum 
sentence provided under t h i s p a r t i c u l a r s e ction 
f o r a second offense, and the statute goes oh to 
provide that parole s h a l l not be granted u n t i l the 
minimum imprisonment herein provided for the of
fense s h a l l have been served. 

"The Board believes (also) that there have been 
some decisions p a r t i c u l a r l y with reference to the 
indeterminate sentence law that might or might 
not have a bearing on t h i s p a r t i c u l a r s t atute. 
However, there i s another question involved as to 
what i s meant by the wording i n paragraph *f as to 
the 'minimum imprisonment herein provided f o r the 
offense.' Actu a l l y a 5-year sentence at Fort 
Madison Is served i n 2 years 10 months and 9 days, 
and a 10-year sentence i s served i n h years 3 
months and 29 days. The statute permits the 
Warden and the Board of Control to release the 
prisoner at the end of these p a r t i c u l a r terms 
with time o f f f o r good behavior." 
Section 2QJ+.22 (1), Code of 195^» i n part readsr as follows < 
"Any person v i o l a t i n g any provision of t h i s 
chapter, * * * * s h a l l upon conviction (of) 
* * * * a second offense, * * * * be f i n e d not, 
more than two thousand d o l l a r s and be imprisoned 
i n the state penitentiary not less than f i v e or 
mora than ten years. * * * 
Section 2^6.39, Code of 195^> r e l a t i n g to 'deduction of 

sentence", provides as followss 
"Each prisoner who s h a l l have no I n f r a c t i o n of 
the rules of d i s c i p l i n e of the penitentiary or the 
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men's or women's reformatory or laws of the 
s t a t e , recorded against him, and who performs 
i n a f a i t h f u l manner the duties assigned to 
him,shall be e n t i t l e d to a reduction of sen
tence as follows, and i f the sentence be f o r 
less than a year, then the pro rata part thereof. 
"1. On the f i r s t year, one month. 
"2. On the second year, two months. 
"3* On the t h i r d year, three months. 

On the fourth year, four months* 
"5* On the f i f t & year, f i v e ^months. 
"6. On each year subsequent to the f i f t h year, 
s i x months." 
As you say i n your l e t t e r above, i t appears that while 

on the one hand imprisonment i n the penitentiary s h a l l not be 
less than f i v e years, (20H-.22 (1) and (V)) yet, on the other 
handy assuming compliance by the prisoner with the rules of the 
penitentiary, the Board may reduce his sentence to two years, 
ten months and nine days (2^6,39). 

You go on to point out that under the indeterminate 
sontenOe law (Section 789.13) i t has been suggested to you that 
c^ses decided thereunder i n d i c a t e that t h i s law a l s o c o n f l i c t s 
with the section i n question (20*+.22)• (Hotel Cave v. Havnes, 
221 Iowa 1207, 268 N. W. 39, i n which the Court s a i d : 

«Vfe * * * * conclude * * * * that: (1) Except 
i n cases of treason, murder, or rape, the d i s 
t r i c t court has no power f i x i n g or l i m i t i n g the 
time of confinement; and (2) i n case the sentence 
does r e c i t e confineiaent f o r a c e r t a i n term of 
years, or l i m i t s the confinement to a c e r t a i n 
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term of years l e s s than the maximum period 
provided by the statute under which the con
v i c t i o n i s had, the same i s surplusage and of 
no eff e c t * These rules cover a l l convictions 
for felonies where the defendant i s over s i x 
teen years of age and where he i s sentenced to 
the penitentiary * * * * n ) . 
On the face of i t , a c o n f l i c t between the statutes seems 

to e x i s t ; , However} a f t e r close inspection i t i s our opinion 
that /subsections 20*+.22 (I) and 00 are exceptions to,-and' not 
i n c o n f l i c t with, Sections 2^6.39 and 739.13. 

. : : Reviewing the Court's wording i n the Cave, case, supra, 
i t w i l l be noted that the Court speaks only i n terms of the 
D i s t r i c t Court f i x i n g a c e r t a i n time of confinement. 

Reviewing the statute i t w i l l be noted the Legislature / 
heffi-'fixed a minimum confinement for such a v i o l a t o r - "• 

1 In the case at hand (second offense) the miniKfttri confine
ment i s f i v e years, and, together with the minimum confinement 
periods, set out therein for the f i r s t and t h i r d offense-,..'con
s t i t u t e s an exception to the general rules set out i n Sections 
2*f6.39 and 789.13. These sections are -broad i n scope and by 
th e i r .'all-inclusive language are intended to cat-2h a l l situations 
to which they respectively r e f e r but do not preclude s p e c i f i c 
exceptions set out by the Legislature. 

I t i s the opinion of t h i s o f f i c e that Section 20^.22 i s 
such an exception. 

Even i f c o n f l i c t could have been found to e x i s t between 
the statutes, the w e l l s e t t l e d r u l e that the l a t e r manifested 
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i n t e n t of the Legislature p r e v a i l s would necessarily bring us 
to a l i k e conclusion) since 26*+.22, as amended by the 55th General 
Assembly, i s the most recent expression of l e g i s l a t i v e intent 
i n t h i s matter. 

Therefore, i n answer to your question, since the sentence 
was for the minimum sentence only, the Board i s precluded from 
applying Section 2^6.39 or any parole or probationary provisions 
to the confinement time a l l o t t e d by the sentence of the above 
named prisoner, and he must remain confined f o r the f i v e year 
period* 

Very t r u l y yours, 

F R E E M A N H. F O R R E S T 
Assistant Attorney General 

F H F J I C B 
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i'&v Charles W« Wagner 
Superintendent of 
Buildings and Grounds 
B u i l d i n g 
My dear Charlies 

I have yours of the Vth Inst* i n which you. submitted the 
following: 

"There seems to be a question on what po l i c e power 
t h i s department lias on various parking l o t s * 
"As you know, t h i s becomes quite a mixed up a f f a i r , 
i f tli© Department of Buildings and Grounds* or sans® 
other department, does not have the authority to 
p o l i c e them. 
"Please advise us on t h i s natter." 
In reply thereto I would advise you that your department, 

through your employees, does not have what you have denominated 
p o l i c e power on the various parking l o t s * As 1 have advised 
you o r a l l y , your employees i n or about the parking l e t s and the ' 
State buildings are not at t h i s w r i t i n g peace o f f i c e r s and do 
not have the power of arrest except as outlined i n Chapter 755» 

Cod© of 195^, which Chapter outlines the geaaral provisions 
with respect to arrest* Your employees i n respect to that would 
have no more authority than a private c i t i z e n . 

Very t r u l y yours, 

03CA3 STRAUSS 
Second Assistant Attorney General 

08 t iM& / 

$1-5, 1 
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Bernloe Wiekard, Chairmen 
Board of Examiners 
D i v i s i o n of Cosmetology 
State Department of Health 
6k6 Harwooc" D r i v e l 
Dee Koines, Iowa 
Dear Kodass: 

Receipt i s aoknowledged of your l e t t e r of February 
8th as follows s 

"The Boora of Cosmetology Sxaminers would 
l i k e to hov* an opinion on the following. 

B , l . &hat i s the power of the Kxeminlag Board 
as to the appointment of an executive secretary 
for the Cosmetology Division? 

8 1 2 . Is i t possible to make t h i s appoint merit 
without the approval of the Examining Board?'* 

In reply thereto I would advise you thst the Board 
of Cos erotology Examiners ie one of several boards ©rested under 
snd governed by the provisions of Chapter 1*+?, Code 195^. 
The board Is a "creature of statute" and as such is subject 
to the well-known r u l e that "creatures of etetute have only 
those power© expressly conferred by statute or reasonably end 
necessarily implied as inoldent to exercise of an express pow
er". 

Thsre l e no suoh o f f i c e as "executive secretary" 
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provided In the st8tu.es or eating and governing the board of 
cosmetology examiners. Section 147.22, Code 1954, provides, 
with respect to a l l examining boards under the practice acts, 
as followa| 

"Officers. 3a oh examining board s h a l l orge-
..ja^^.^nlKe annually and s h e l l select a chairmen end a 
•'1-£i$eoretary from i t s own sea ber s h i p . 8 

However, by use of the term "executive seoretsry 8 

It i e ©y understanding that you intend to refer to so©e po s i 
t i o n other them that of member-secretary of the exe raining; board. 

Section 147.39, Code 1954, provides as follows: 
"Clerk. Upon the request of any examining 

board. the department s h a l l d e t a i l nam employee 
to act as clerk of any examination given by said 
©KSi©intng board. Suoh olerk 53hall, heveooharge 
of the QStfidiaat-ps during the examination'; and per
form such other duties as the examining board may 
d i r e c t . If the duties of' euoh clerk are performed 
away from th« &®B% of government, be s h e l l receive 
hie necessary r a i l r o a d and hotel expenses, wMoh 
ehall be paid from the appropr l e t Ions to the de
partment i n the s?asie manner In which other s i m i l a r 
expanses are paid." 

I f , by the use of the term "executive secretary 8 you 
taean to refer to a cler k detailed to a s s i s t i n the conduct of 
examinations' end performance of oth«r duties under Section 147.39, 
I would point out that the language of the quoted section ex
pressly provides that suoh clerk be en employee u£ t M d^p^rt-

In addition t o the general provisions of Chapter 147 
applicable to a l l examining boards therein created, c e r t a i n 
special statutory provisions pertaining only to the practice 
of cosmetology appear i n Chapter 157, Cooe 1954. Of these, 
Section 157.8 may be relevant to your question. It provides 
as follows: 

a i i s s i e t a n t f l . the commissioner of public health, 
with the approval of the cosmetology examiners, 1 

s h a l l appoint such inspectors and c l e r i c a l a s s i s 
tants and incur such other Expense as may be ne
cessary t o properly administer and enforce the 
provisions of law r e l a t i n g to the practice of cos
metology. The amount of compensation of such ap-

http://st8tu.es
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point aee s h a l l "be f i x e d by the executive c o u n c i l . 
There Is hereby annually appropriated out of the 
cossetology fund i n the state treasury a sum suf
f i c i e n t to pay the compensation and the expenses 
of eaid exaaiaars, inspectors and c l e r i c a l a s s i s 
tants, and other necessary expense. Provided how
ever that the entire cost of the admin le t rat Ion 
end enforcement of the provisions of lew r e l a t i n g 
to the practice of cosmetology s h a l l not exoeed 
i n any one yaar, the receipts uad«r suoh laws f o r 
such year together with the balance held by the 
treasurer of state i n the cosmetology fund fro a* 
preceding years. 9 

It the "executive secretary" to whom your l e t t e r r e 
fers l a a " c l e r i c a l aaalatant^jjippolnted under the provisions 
of Section 157.8 ouch appointment Is saade by the commissioner 
subieet to the approval of the board as therein provided. 

I t l a noted that your l e t t e r refers to the "Division 
of Cosmetology" rather than tha Board of Cosmetology Sxanjlnera. 
It l a aPRusied that auob " D i v i s i o n 8 exists by v i r t u e of Section 
135.21(16), Code 1954, which provides i n pertinent part as f o l 
lows: 

"Poware and duties, The QOSHSISSloner of pub
l i c health s h a l l bo the head of the *Stete Depart
ment of Health', which s h a l l J 

al6, Establish and as lata i n such d i v i s i o n s 
i n ths department as are neoaaeery for th© proper 
enforcement of the laws administered by i t , . . . 
the various aervioec of the d«*psrtiaent eh&ll be 
so consolidated as to eliminate unnecessary per
sonnel and sjaka possible the carrying on of the 
functions of the department under the most econo
mical sethods. 

It W 

As to e t e f f i n g such d i v i s i o n s , Section 135.6 provides: 
"Assistants and eraploy»es*. £he coses las loner 

Khali esaploy euoh assistants and employees as way 
be .authorised by law, and tha persons thua appointed 
s h a l l p«rfora such duties as may be assigned to 
them by the codeissioner, but the head of th© d i 
v i s i o n of examinations and lioaaaes s h a l l not be 
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a parson who has bean licensed to practice any 
of the professions f o r which a license must be 
obtained f r o a the department to practice the &&m 
i n t h i s state." 

Sxoept as provided with respect to c e r t a i n examining 
boards granted ©(special degree* of autonomy i n Sections 147.9** 
to 1^7.110, Cods 195^» th© functions of licensure and enforce
ment of the provisions of T i t l e .VIII, Code 19 5^, are ©omialtted 
to th® Department rot bar than to the respective examining boards 
whose function i t Xn to examine and recomraand. I t i s assumed 
th© "Division* i s the Department'a instrument f o r exercising 
euoh functions. 

I would, therefore, advise you i n answer to your f i r s t 
Quest ion, that unless the off io© of "executive secretary* of 
the f,2>ivi£»iwnf of cosmetology oq.mbin«fl the function of " c l e r 
i c a l a s sistant" under Section 157.8 with d i v i s i o n a l "assistant* 
to the commissioner as provided i n Section 135.6, the Board 
of Kxaaaiaers has no power with respect to such appolnt^o^. 

In answer to your second question, I would advise 
you that the power to appoint or employ D i v i s i o n asslatanta v 
and e???ployees under Seotion 135.6 vesta s o l e l y In the comrala-
sloner of pub l i c health and that no power of approval exist6 
i n the examining board unleas the duties of suoh D i v i s i o n a l 
assistant or employee be combined with those of the " c l e r i c a l 
assistant 8 to the board provided i n Section 157.8. 

Vary t r u l y yours, 

LSOSI&iU) C. A&fiL-S 
Assistant Attorney General 

LCAsnfa 
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Hr. Mele -W. Brums tad 
Winnebago. County Attorney 
forest C i t y , Iowa 
Dear Kr. Brans tad: 

Heoolpt Is acknowledged of your l e t t e r of February 
6th as follows: 

"The Softool Board of Forest City-Leland Com
munity School D i s t r i c t , Forest C i t y , low®, has 
requests that 1 write to you f o r an opinion r e l 
a t i v e to the annexing of c e r t a i n property from 
one county Into the corporation of a c i t y i n an
other county^. ^c1-

"The City of Forest City abut as on the Ban-
cock County l i n e . It has been contemplated to 
build a new school building on a tr a c t of land 
i n BancocK County. There ie only one house on 
t h i s t r a c t of landilptnd i t has been thought to 
have the owner of t M ; traot of l&nd who l i v e s i n 
the only house on said traot of land request thst 
the property ba annexe to the corporation of For
est C i t y , lams a. 

"It i s our understanding that i t i s impossi
ble to force an area outside of the county to be 
annexed to « corporation of © c i t y . How the ques
t i o n I s : 'Hay an adjacent property own«?r p e t i t i o n 
a corporation to annex his property into the cor
poration of a c i t y even though the ore pert y to 
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be annexed i s i n another county than that i n which 
the c i t y i s located?' » 

I t i s say understanding you have already been advised 
by informal opinion of t h i s o f f i c e that c i t i e s sad towns jaay 
not annex adjoining t e r r i t o r y i n another county by ac t i o n of 
such c i t y or town under Section 3^2. Code 195**• ¥our ques
t i o n i s whether tbe soss© would be true wber« ths owner of ad
jacent property v o l u n t a r i l y p e t i t i o n s for annexation under Sec
t i o n 362.30, Code 195^. A 00sipcrisen of the two sections r e
veals that neither expressly authorizes annexation of t e r r i t o r y 
i n another county. In both sections the f i n a l act of annexe-
J L l f t t f * ! ^ ^ " the c i t y . I t i s not an act of "annexing* i n one 
case mys& " j o i n i n g " i n the other. I am, therefore, of the opin
ion that the ease d i s a b i l i t y with respect to annexation of t e r 
r i t o r y i n another county would exi s t irrespective of whether 
the machinery f o r annexation was set i n motion by the council 
or by the landowner. 

Very t r u l y yours, 

1.20 HA HD 3. ABKtS 
Assistant Attorney General 
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Mr. E a r l £. Hoover 
Clay County Attorney 
Spencer* Iowa 
Dear S i r * 

T h i s i s to acknowledge r e c e i p t of your request of February 1 
1957? f o r art opinion of t h i s o f f i c e on the l e g a l i t y of a c e r t a i n 
puzzle contest which you o u t l i n e as f o l l o w s ; 

"Puzzles c o n t a i n i n g 25 squares w i l l be published 
i n a l o c a l newspaper f o r a c e r t a i n period ©f timej a 
l e t t e r would appear i n three of the squares of each 
puzzle and i t would be necessary f o r any contestant who 
d e s i r e s to take part to f i l l out as many of the remain
ing squares with l e t t e r s forming words as i s p o s s i b l e , 
with each f i v e l e t t e r word being worth 5 p o i n t s , each 
h l e t t e r word being worth 3 p o i n t s and each 3 l e t t e r 
word being worth 2 p o i n t s . Each contestant would seek 
to f i l l the 22 open spaces so as to form words, seeking 
to form a puzzle with the greatest point t o t a l . There 
i s no pre*dQt©rmined s o l u t i o n or any key to the p u z z l e ; 
i t i s a matter of each i n d i v i d u a l seeking to form the 
greateet number of f i v e l e t t e r words. 

There i s no charge to enter the contest. The win
ning entry i s to be awarded $15*00 f i r s t p r i z e , the 
second p r i z e being $10.00 and the t h i r d p r i z e being 
0»OO. Mow, i f a contestant d e s i r e s , he may purchase a 
decal which p o r t r a y s a l i t t l e leaguer of the type used 
on automobile windshields. He may pay any amount he 
wishes f o r the decal to the l i t t l e league group at the 
time the contest i s entered, and i f he wine a p r i z e , he 
w i l l receive a bonus cash award f o r t y times greater than 
h i s purchase p r i c e of the d e c a l , not to exceed a maximum 
f i g u r e of $200.00 i n any event however." 

You i n q u i r e whether, under the circumstances o u t l i n e d above P such 
a contest would c o n s t i t u t e a l o t t e r y under our laws. 
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the p r o h i b i t i o n against l o t t e r i e s has been a part of the b a s i c 
law o f Iowa f o r more than a century. Sec* 28, A r t i c l e C o n s t i 
t u t i o n of the State of Iowa, t h e r e are as many types of l o t t e r i e s 
as the seemingly i n e x h a u s t i b l e inventiveness of t h e i r promoters can 
devise i n t h e i r e f f o r t s to outwit the law. tthen such schemes reach 
the c o u r t s , the d e c i s i o n , of n e c e s s i t y , u s u a l l y turns on whether the 
scheme, on i t s own p e c u l i a r f a c t s , c o n s t i t u t e s a l o t t e r y . So v a r i e d 
has been the techniques used by promoters to conceal the j o i n t f a c 
t o r s of p r i z e , chance and c o n s i d e r a t i o n * and so c l e v e r have they 
been i n applying these techniques to feigned as w e l l as l e g i t i m a t e 
business a c t i v i t i e s , that i t i s o f t e n d i f f i c u l t to apply the d e c i 
sion of one case to the f a c t s of another, thus, the c o u r t s through
out the United S t a t e s have unif o r m l y refused to d e f i n e a l o t t e r y 
except i n broad generic terms, f o r as q u i c k l y as a d e f i n i t i o n i s 
framed* that same i n s t a n t the ingenuity of man seeks ways to circum
vent i t * However, our s t a t e Supreme Court has i n d i c a t e d that gener
a l l y any e n t e r p r i s e which c o n s i s t s of the g i v i n g of any c o n s i d e r a t i o n 
f o r aft opportunity to win a p r i z e i s i n v i o l a t i o n of the l o t t e r y laws 
of t h i s s t a t e . See State v. (Babrey, 2h$ Iowa *t>28, 60 2d 8&9. 

••• I l l s c l e a r that the sponsors or promoters of "WIN I t " have i n 
,,' mind ac h i e v i n g a f i n a n c i a l p r o f i t out of the scheme and not merely 

the purpose of becoming p u b l i c benefactors* t t i s t h e i r i n t e n t i o n 
to s t i m u l a t e the s a l e of l i t t l e leaguer decals by o f f e r i n g a chance 
f o r an enhanced p r i z e to those c o n t e s t a n t s purchasing such d e c a l s . 
those who buy the decals In the scheme of MISfIMIT*r pay f o r any chance 
of the c h a r i t y contestants* Obviously, the p r i z e money i s acquired 
by the sponsors from p r o f i t s from the paying c o n t e s t a n t s . T h i s bene
f i t to the sponsors f u r n i s h e s a c o n s i d e r a t i o n f o r the chance to win 
the p r i z e s o f f e r e d * t t i e h i g h l y improbable t h a i the sponsors would 
want to continue the puzzle contests i f the decal s a l e s were not suf
f i c i e n t to pay the p r i z e money. 

An a d d i t i o n a l c o n s i d e r a t i o n f l o w i n g from the promoters to the 
p a r t i c i p a n t s or contestants i s the s o - c a l l e d "bonus,* or enhanced 
p r i z e , the opportunity to o b t a i n an a d d i t i o n a l or greater p r i z e i s 
that e x t r a inducement to purchase the d e c a l . I t i s t h i s e x t r a i n 
ducement which cr e a t e s the increase i n p r o f i t s which must be rea
l i z e d fey the promoters, these e x t r a p r o f i t s can only come from the 
p a r t i c i p a n t s or customers so t h e r e f o r e the promoters are or w i l l be 
enjoying the c o n s i d e r a t i o n f l o w i n g to them from the p a r t i c i p a n t s . A 
game, Contest or l o t t e r y does not cease to be a l o t t e r y because some, 
Or even many, of the p l a y e r s or c o n t e s t a n t s are admitted to play or 
compete f r e e , so long as o t h e r s continue to pay f o r t h e i r chances. 
It i s evident that the two elements of p r i z e and c o n s i d e r a t i o n are 
c l e a r l y present i n the o u t l i n e d scheme. 
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T h i s leaves f o r c o n s i d e r a t i o n whether or not there i s "chance 
in the scheme. 

Conceding that the choioe of words or l e t t e r s i n completing 
the puzzle w i l l be to some extent a f f e c t e d by i n t e l l i g e n t c a l c u 
l a t i o n , the c o n c l u s i o n i s nevertheless i r r e s i s t i b l e that i t i s 
l a r g e l y a matter of chance which competitor w i l l submit the s o l u 
t i o n c o n t a i n i n g the highest point t o t a l * While the highest p o s s i 
ble score might be f i x e d and d e f i n i t e , yet the ascertainment of 
that score can be nothing other than a mere matter of guessing as 
to th© proper arrangement of th© l e t t e r s and words to o b t a i n such 
score* If the contest were s o l e l y between exp e r t s , p o s s i b l y e l e 
ments a f f e c t i n g the r e s u l t s which no one could foresee might be 
held dependent upon judgment? but not so when the contest i s un
r e s t r i c t e d as to the general p u b l i c * "What i s a matter of chance 
f o r one man may not be f o r another*" A l o t t e r y does not cease to 
be such and become a mere contest because i t s r e s u l t s may be 
a f f e c t e d , to some s l i g h t e xtent, by the e x e r c i s e of a contestant's 
i n t e l l i g e n c e , thought power or judgment, nor because i t may be 
denominated by i t s sponsors as "purely a game of s k i 11.*' Here the 
p o s s i b i l i t y of t i e s i s so remote that even the sponsors have made 
no p r o v i s i o n i n t h e i r r u l e s f o r d u p l i c a t e awards i n such cases* 
Here "chance" inheres i n the contest* As supporting these views, 
see: State ex r e l . M c K i t t r i c k v* Globe-Democrat P u b l i s h i n g Co., 
$h\ Mo. 862, 110 S .0. 2d 705? People ex r e l . E l l i s o n v. t a v i n , 
179 W.Y. 16M-, 71 W.E. 7535 Eastman v. Armstrong-Byrd Susie Co. 
(CCA 8 t h ) , 212 F. 662? W i l l i s v. Young, (1907) I K.B. Mf8t $h Am. 
J u r . 6*f9-o50 , 655-656, L o t t e r i e s , Sees. 6, 12$ $1+ C.J.S. 8^-8^7, 
857, L o t t e r i e s * Sees. 2b, 12. 

One other matter warrants a t t e n t i o n , f t i s our understanding 
that the a n t i c i p a t e d p r o f i t s from the contest are to be used f o r a 
very worthy cause, namely the sponsoring and f i n a n c i n g of a " L i t t l 
League" i n your c i t y * The f a c t that such proceeds may be used f o r 
a worthy cause* while perhaps c l o a k i n g the scheme with "a mantle 
of r e s p e c t a b i l i t y " , nevertheless does not take i t out of the i n h i 
b i t i o n s of our laws. Even i f a p a r t i c u l a r contest i n i t s p r a c t i 
c a l e f f e c t i s harmless to p u b l i c morals no r e l a x a t i o n of l e g a l 
p r i n c i p l e s against l o t t e r i e s i s p e r m i s s i b l e to j u s t i f y the contest 
Any d e v i a t i o n from l e g a l r u l e s against l o t t e r i e s i n favor of any 
person, group, or i n s t i t u t i o n , c r e a t e s a precedent which can be 
seized upon by the unscrupulous to j u s t i f y schemes harmful to the 
p u b l i c with r e s u l t a n t embarrassment to o f f i c i a l s who have the d i f 
f i c u l t duty of e n f o r c i n g laws against l o t t e r i e s g e n e r a l l y . More
over, i n d e a l i n g with the subject of l o t t e r i e s , f l e x i b l e r u l e s 
Cannot be made to a u t h o r i z e a p a r t i c u l a r scheme* The a p p l i c a b l e 
laws do not have the l a t i t u d e of an amusement establishment which 
may stamp a p a r t i c u l a r pass or t i c k e t , "good f o r t h i s show and day 
o n l y . " 
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A f t e r c onsiderable research not d i r e c t l y r e f e r r e d to .herein, 
and a f t e r c a r e f u l c o n s i d e r a t i o n of the matter, we conclude that 
the scheme of WWINIT. W as described i n your request f o r an op i n i o n 
set out above, v i o l a t e s the l o t t e r y laws of our s t a t e . 

Very t r u l y yours, 

RRROtmd 
RAPHAEL ft. R. DVORAK 
F i r s t A s s i s t a n t Attorney General 



VkiVQh %. 195? 
(Dictated February 15, 1957) 

Mr, hot en Bronn 
Hitofcell County Attorosy 
515 M»la Street 
Osssjg©, lews 
Dear Mr. Brown* 

Reference i s hereby made to the l e t t e r opinion of 
t h i s o f f i c e dated January 28, 195?, rendered l a peep one 9 t o 
your Inquiry of January 23, 195?, «nd pertaining to e l e c t i o n 
of directors i n the severe! school d i s t r i c t s scheduled to re
sume operation upon the f i n a l d i s s o l u t i o n of the d© facto S t . 
Aospgar school corporation. 

Because of oert&in Inquiries receives at fchttr o f f i c e 
©s to the effect of said opinion, I t 1c deessed deaireble to 
further c l a r i f y It at t h i s tirae. 1 would c a l l your attention 
to fcha folloWlsig. language at page 2 of the s@.ld opinion: 

*iifc th© outset X would edvls© you that the 
procedure taken l a th© matter should i n ev^ry re
spect? aoiyf-flin .eaaotlv to the deals ion and supple
mental oplnioa of the Supresne Court to which your 
letter£|rsf «*rs. Insofar as the s p e c i f i c questions 
set f o#'th in, your l e t t e r ©re not therein answer
ed, the procedure taken should £$11QW th© pertinent 
statutes governing school e l e c t i o n ^ . . . " 

And et page three of the eeld opinion: 
" . . . u n l e s s B B in hereinabove steted,, the 

supplementary opinion of the Court to which you 
ref e r , so d i r e c t s . * 

P7-=wj 
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said "supplementary o p i n i o n 8 , Jfc&fca ism* £2 
sends the cause to the Diet r i o t Court of Kitajboll County w i t h 
the following d i r e c t i o n : 

"Said Court e h s l l also tsl» proper steps to 
dissolve eeid de fact© corporation as of the end 
of seid school ys&r, end i n any event not l a t e r 
than July 1, 1957* under the statutory provisions 
f o r such d i s s o l u t i o n and according to law." 

Since the ©aid eofclon WB i n quo warranto i t wag : 
governed by the rules end statutes appearing i n Chapter 6£o, 
Code 195^. Under the grounds provided i n EG? 299 i t appears 
the d i s s o l u t i o n of th® said school corporation i s f o r i 

"Acting «® © corporation i n low© without be
ing authorised, by lew so to set; . . . * 

And the quoted supplementary opinion was tas.-de pursuant t o BC.F 
305 which provides: 

•I f the 3udgs8<?nt dissolves ® corporation, 
the Court she'll sake appropriate orders f o r th® 
d i s s o l u t i o n cs provided by the statutes i n force." 

An essential port of suoh d i s s o l u t i o n w i l l be the 
d i s t r i b u t i o n of o s s e t o f f the da facto corporation to the re
vived d© Jur© corporation. In order to effect such- d i s t r i b u 
t i o n , board® v i l l have to be i n existence i n the said revived 
corporation to receive such d i s t r i b u t i o n f r o a the trustees ep-
polnted therefor. Thus, getting such bosrds into existence 
Is en assent Sal incident of the die solution and by vir t u e thereof 
subject to order of the D i s t r i c t Court of Mit c h e l l County. 

lou are, therefore, edvl©e<2 and should understand 
•th@t the hereinabove quoted reservations f roes my opinion of 
January 2Sth apply not only to the l i t e r a l text of the decision 
and. supplementary opinion of the Supreme Court, v.ut also to 
orders issued by the d i s t r i c t Court of n i t o h e l i County pursuant 
to said supplementary opinion ee hereinabove quoted. In other 
•words, the statutory procedure to ushioh ©y opinion refers you 
i s to bf> followed only i f end to the extent that the d i s t r i c t 
Court does not otherwise previa® i n i t s orders s e t t i n g f o r t h 
the steps f o r d i s s o l u t i o n . 

Very t r u l y yours, 

LQAimtm Assistant Attorney ^en^ral 



Iferoto 8, 1957 
(Dictated February 28, If57) 

Mr. Ray Eenrahsn 
Folk County Attorney 
B'oom Court House 
Dee Koines, twm 

Dear Mr. ftanrehsn: 
Receipt i s acknowledged of your l e t t e r of February 

26th as follows: 
"Mr. ttelph Morris, County Super intend out of 

Schools requested our o f f i c e to write you for 
en opinion i n regerd to the following problems 

"Under the provisions of 3«otion 277.**, nom
inatio n papers f o r candidates s h a l l be f i l e d with 
the Secretary of the School Board, further describ
ing the marmer i n which t h i s s h e l l be perfected. 
In Polk Oounty, In one instance only one candidate 
f i l e d neaii r a t i o n papers as required, tfpon exam
inat i o n , i t v?as discovered that an *e' was l e f t 
out of the name as i t appeared on the p e t i t i o n , 
thus creating © d i f f e r e n t name from that person 
who sought to be a candidate. 

"The deadline f o r f i l i n g the pet i t i o n s has 
now passed and as thsre i s no apparent provision 
In th© statutes f o r correction es there i s i n Sec
t i o n *»3.25, the question i s : 

"'Can the provisions of Section ^3.25 be i n 
terpolated end the Secretary of the School Board 
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tee authorized to oorreot the p e t i t i o n s i n oonfor-
©at ion showing th© intent of the pet i t loner a t 1 * 

It i s assumed that by your reference to Seat i o n 277.4 
rather than 273.5 sad to f i l i n g with the secretary of the "school 
bos?rd* rather than county superintendent, you refer to e l e c t i o n 
of a l o c a l d i r e c t o r rather than member of the county board of 
education. However, your statement r e l a t i v e to deadline f o r 
f i l i n g appears inconsistent %*ith the provisions of Section 2?7.4. 

Section 277.%, Cod® 195&, to which your l e t t e r r e f e r s , 
provides as follows: 

Bdominations required. Noosimtion papers 
for a l l candidates f o r e l e c t i o n to o f f i c e i n each 
independent c i t y , town, or consolidated d i s t r i c t 
s h a l l be f i l e d *?ith the secretary of the school 
board not e a r l i e r than t h i r t y days nor l a t e r than 
noon of the tenth day s r i o r to said e l e c t i o n . 
%!©h candidate s h a l l be .nominated by a. p e t i t i o n 
signed by not l e s s than ten q u a l i f i e d electors 
of the d i s t r i c t , except that i n c i t y independent 
d i s t r i c t s where the regular e l e c t i o n i s held b i 
ennially such p e t i t i o n s h a l l be signed, by hot l^es 
than f i f t y quel .If led electors of the d i s t r i c t . 
To each suoh p e t i t i o n s h a l l be attached the a f f i 
davit of a q u a l i f i e d elector of the d i s t r i c t that 
©11 th© signers thereof are electors of such d i s 
t r i c t and that t:he signatures thereto are genuine." 

Section 277.4 contains no express provision f o r cor
re c t i n g errors i n nominating p e t i t i o n s . Section 277-33, Cod© 
1954, provides as follows: 

"Application of general e l e c t i o n laws. Bo 
f a r as applicable a l l laws r e l a t i n g to the conduct 
of general elections and voting thereat and the 
v i o l a t i o n of such laws s h a l l , except sa otherwise 
i n t h i s chapter provided, apply to and govern ©11 
school elections,* 

Section 43.25, Code 1954, to which your l e t t e r refers 
provides as follows: 

•Correction of e r r o r s . The county auditor 
s h a l l oorreot any errors or oaaisslons i n the names 
of candidates and any other errors brought to his 
knowledge before the p r i n t i n g of the b a l l o t s . 8 

If Section 43.25 has any a p p l i c a t i o n to the s i t u a t i o n 
you describe i t roust b© by v i r t u e of ?action 277.33. However, 
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Saotion 27?.33 refers only to law© r e l a t i n g to t he ma&USiL 
of fe.fter.al ejections and voting thereat". Chapter 43 In whloh 
Section 43.25 appears does not r e l a t e to "the oonduot of gen
e r a l e l e c t i o n s " , ttelte to the contrary, i t r e l a t e s to nomi
nations by p o l i t i c a l prarty primaries. Further not® that Sec
t i o n 43.25 applies to nomination papers f i l e d with th© county 
auditor whereas the papers i n question are f i l e d with the sec
retary of the school d i s t r i c t . Further note that Chapter 43 
applies to partisan ttriro&riaa whereas the problem you present 
relates to a nonpartisan school e l e c t i o n . 

For the foregoing reasons, 1 urn of the opinion that 
Section 43.25, Code 1954, has no a p p l i c a t i o n to the problem 
described l a your l e t t e r . 

Yours very t r u l y . 

LIMBED C. ABFJ. S 
Assistant Attorney General 

http://fe.fter.al


Maroh 8, 1957 
(Dictated Kerch 1, 1957) 

Dr. George Olann, Member 
State Board of Dental ?x© miners 
1816 Beaver Avenue 
Dee Koines, Iowa 
Dear Dr. Gianni 

Receipt i s seknofc'lstV.ad of your recent inquiry r e l a 
t i v e to r e s p o n s i b i l i t y f o r enforcement of the provisions of 
the Code of t w a pertaining to l i c e n s i n g dentl$ts and practice 
of dentistry. S p e c i f i c a l l y you Inquirer ft* 

(1) Who i s responsible f o r l i c e n s i n g dentists? 
(2) Mho i s responsible for investigation and enforce

ment of lic e n s i n g requirements against unlicensed pr a c t i o loners. 
In answer t o your f i r s t question, I would advise you 

that issu&nce of licenses i s oomasitted by law to the State De
partment of Health by the provisions of Sections 147.2 to 14?.11, 
Code 195 -he Coaiialceloner of Public Health i s head of the 
State Departsent of i i s a l t h by v i r t u e of Section 135.11, Code 
I934. A''prerequisite to the issuance of a departmental l i c e n s e 
to practice is that the applicant f o r license successfully pass 
a professional examination. Boards f o r the purpose of g i v i n g 
such,examinetIons are created by Sections 147.12 tc 147.£8, 
Code?^5^. Provisions governing the Banner of conducting suoh 
exaaiilttlotts are contained i n Sections 147.29 to 147,43, Code 
1954. •' 

In general, the power and duty to conduct examinations 
and recommend the issuance of licensee is vested i n the Board 
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of Dental Examine re. The duty to issue suoh licenses to other
wise q u a l i f i e d applicants who have passed the appropriate ex
amination and received the examining hoard's recommendation 
i s vested i n the Commissioner. The examining hoard also has 
c e r t a i n other duties with, respect to Issuance of l i c e n s e s , f o r 
exaraplej rules and reooajsigndst ions with respect to r e c i p r o c i t y 
licenses as provided i n Sections 147.45 to 14?.51, Code 1954. 
and approval of schools and recommendations for reinstatement 
of licenses as provided, respectively, i n Section 15?.3(1) ®«d 
Sections 153.22 and 153.23, Code 1954. 

In summary, the power to examine and recommend a p p l i 
cants f o r licensure, the power to make rules and recommendations 
t i l t h respect to license by r e c i p r o c i t y , the power to approve 
schools of dentistry f o r the purposes of admitting applicants 
to the examination and the power to recommend relnstatetsent 
of forsuer or lapsed licenses i s oomaitted by law to the Board 
of Dental S^taiinsrs, A l l other licensure powers are committed 
to the State Department of Health under the Commissioner of 
?ublio Health. 

The anstfsr to your second question is furnished by 
Section 147.87, Code 1954, which provides as follows: 

"Hnforoement. The state department of health 
s h a l l enforce the provisions of t h i s end the f o l 
lowing chapters of t h i s t i t l e fund f o r that purpose 
s h a l l make necessary investigations r e l a t i v e there
to. 3very license?* and member of an examining 
board s h a l l f u r n i s h the department suoh evidence 
as he may have r e l a t i v e to any alleged v i o l a t i o n 
which is being investigated." 

V©ry t r u l y yours, 

L20HAHD.C. ABSU3 
Assistant Attorney Osneral 
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Mr* W. 13* Dunn 
Hardin County Attorney 
Sldora, latm 
Dear S i r s 

f i l l s w i l l acknowledge receipt of yours of the 6th l a s t . 
i n which you submitted the following s 

" t h i s l e t t e r is- w r i t t e n to you i n confirmation of 
my telephone conversation with you on Monday, 
March *v, 1957 at which time I discussed the erec
t i o n of a maintenance shop by the County, 
"Xqxl w i l l r e c a l l that I stated that at the General 
E l e c t i o n the voters of Hardin Comity voted affirma
t i v e l y f o r th© following proposition, •Shall the 
County of Hardin i n the State, of Iowa erect and 
equip a maintenance shop at a cost not to exceed 
#50f000.00 and to pay the cost thereof from funds 
•now on hand i n th© maintenance fund of Hardin 
County, I aim? 1 

"You w i l l r e c a l l i n our conversation l a s t Monday, 
I informed you that o r i g i n a l l y the Board of Supor-
visors proposed to erect on© .(building .to .serve., as 
both a maintenance shop arid f or storage purposes, 
the County Engineer has now recommended to the 
Board instead of erecting one building that they 

. erect two, approximately 75 feet apart, one to be 
used f o r maintenance shop and the other f o r storage 
purposes* The t o t a l cost of the two buildings w i l l 

... not be greater than the costs of one large building 
because of savings that can be made i n the way of 
grading and f i l l . . 
"1 would appreciate your confirming to ins your 
opinion that such procedure by the Board would be 
i n compliance with the law." 
In reply to the foregoing I confirm to you xaor o r a l opinion 

that under authority of the foregoing proposition your County 
could erect and equip two buildings for laaintenanee purposes 
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w i t h i n sewnty-flve feet of each other i f such structures can 
be b u i l t w i t h i n the l i m i t s of the authorised &am of 1^0,000.00. 

Very t r u l y yours » 

OSCAR STRAUSS 
Second Assistant Attorney General 

OSIMKB 
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Mr. 8. T. Smith, 
County ••'•ittemey 
0*Brl#« CJeuttty Court T*ou«« 
Prim^hsr, Xowft 
Dear Mr* Smttlit 

fltferenee t« made to your l»tt«sr of l-Mfoh 19 1957 

i n tthloh you »efc «• number ef Queatlene i n re-gs&rd: to a 
m i l i t a r y e^ispt-lon matter. The feet*, ss we u»4eret»nd them 
are aa reli e v e ; 

A. 'veteran purchased property In 1951* . In 1955 he 
f i l e d e x p l i c a t i o n for the exemption on t h * r»reperty* The 
veteran had eyecut ml a warranty deed to thie property en 
Sleptemfeer 8, 19S**« '$his deed v«« reosr&ed on September 
1955* On AugSBRt 10, the Bfcste ^a*: Oamalssl&n «et ftalde 
the exemption f a r the re&tsen that the leant h&d R©3d 
the property p r i o r to the d*te of levy In 1955. #lnee 
that time the veterane $r*nte^ hee tseld the property 
to # subsequent grantee who ha« In turn sold to another. 
In 19 $6 the County tre^-eurer ye-#f*t*red the tax- mgftUiat 
the property* 

The primary «ueration yctxi -raise in &u to the 
l i a b i l i t y of the present owner f o r the re-entered tftx. 
Ifour ether e.«teetien«i r * l * t * -e the propriety of the 



Mr. R . ? . ?;5,lth Maroh 1.1,. 195? 

dJls-alle^»Bee and the possible r e l i e f *4*teh misgxt be given 
by the Beard ef itupervioera under the airetaaet^nee** ^« 
r e f e r you to section **hi<rh pr*vi«3See In isart &e 
follows! 

. .In any mn«t where a elat e so 
dteallcwed by the state tax eemmleetca and no 
appeal i« taken from aueh d^a&lietf&nee, say 
amount© of eredlte alleged and paid from the 
m i l i t a r y serviee c r e d i t fund n h t l l baeemi© 
a l i e n upon the property on which a* i d e r e d i t 
mm o r i g i n a l l y .granted* if e t i l l i n the hands 
ef the ela4*»ftt» and. not i a the head a of a 
bona f i d e purelhaaer, and say acwsuat ee § m a -
eouely p&ld ah&ll fee eelleeted by -the eouaty 
tr^aeurer i n the same manner *a ether taj^a 
and *meh «©ll#otton« (she 31 be returned to 
the etete tax eesmlseien and er*dlte«" to the 
m i l i t a r y »©rvl6© tax: ereSlt fuad* . 
I t wculd apaaar under t h * fa-eta you have given that 

the preeeat e*m»r -ef ta l e preuert^r ^euld a* a foena fid© 
aurefcaeer. ?h**-tf ef eeuree, l» a question of fe-o-t. I t 
veuld appear to ua th*--t there vauld be no eenetruatlve 
net toe a* t© suoh Individual i f th«t in d i v i d u a l pttrefceaed 
f r i e r to the time of the fliealiewanee, *nd re-entry by the 
County Treaeurer* fhere ©aula aeeelhly be aetual notice 
by the ewner vhl-eh would 3ie-*$ualify him ae a bona fid© 
purchaser but I t seats* u n l i k e l y under the faate given. 

There aLpae-era to be nothing i n the law a.s to the 
procedure to be f e l l e wed by the Treasurer l a snsnh lnetanee. 
tf* vculd aeeume he we-uld merely eorreet h i s reearde to 
eliminate the re-entry ef the t«* i f he Is eeavlneed that 
the property Its i n the hands of a bona f i d e puraha*$er and 
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he w a l d then snake no further e f f o r t to c o l l e c t the aiaattftt 
of the re-entered tftx» 

We are not passing «jpeelfloally upon the propriety 
of the - disallowance. I t appear* to he a faetual. Qua*tie* 
to dete-rain© ishen d e l i v e r y a e t u e l l y teak plaoe. we believe 
the general rule l a that i n eheenea ef evldenee on t h i n 
point, the preeuantlen l a that delivery wae at the t i a e ef 
the execration ef the deed. Tea do not give ue the n*a© of 
the veteran i n th i e laetenee »e= that v* s i g h t cheek e w 
records. The f i e l d Auditor 1a report weight very pea e i n l y 
lad lea te the faete apen whieh the reeestoendetlon f o r 
disallowance *?a« ba$ed t euoh a* vhether i t v«s a tr&aefer 
of pane©*.* ion, ete. fhe ftt© te i n ©eking a dlffallovaae© 
doee not baee i t e action on taerely prceusjption. I t h&e 
been our ©xaerlettpe. tfcat the F i e l d Auditor a&kee a very 
tharottgh invest i g a t i ©a of the fa ate he far© making & 
veooaaejid&tlan f o r dlaellewane©, l a t h i s ingt&nee, v© 
helleve that no appeal «e..® t$ken from the alaaliewftnoe 
a» our reecrde do net iodie»-t» ea appeal pending i n 
O'Brien County. 

In vie** o f the enewer given aa to the righte «f the 
bona fid e purohaeer, i t dee© not »©*>« aeeeenery f a r as to 
en«*©r the question aa to the authority of the aoard of 
Supervieora to cojaproaise the tax. However, i n p a r t i a l 
»newer r e f e r you to aeotion afc$. 16* of the -love Code 
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In et&vlng that the Board of iiuperviaora wottUt have no 
authority to' eo&prossiaa re-entered tasres u n t i l the property 
he a* been offered f o r gale for t«?.»s f o r tve ooaeaautlTe 
yaare and aotsold. 

**e traat we have anawered the questions r a i s e d i n 
your l e t t e r of Sterol* l e t . 

vary t r u l y youre, 

Special A.«Bi«tent attorney General 
JJfeljlp 
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NORMAN A. ERBE Ames, Iowa 
March 11, 1957 C O P Y 

Mr. Donald L. Nelson 
County Attorney 
Nevada, Iowa 
Dear Mr. Nelson: 
Your l e t t e r of March 6 to Mr. Norman Erbe, the Attorney General, has 
been referred to t h i s o f f i c e f o r reply. In your l e t t e r you ask 
whether a brooder house being transported by a farmer from one 
farm to another Is an Implement of husbandry and does i t make any 
difference whether or not the brooder house was being transported 
on skids, wheels of i t s own, or on a straight truck,yy\ 
Aft e r examination of t h i s problem,we have come to the conclusion 
that a brooder house Is not an Implement of husbandry. Section 
321.453 excepts Implements of husbandry from c e r t a i n regulations 
governing s i z e , weight and load. Section 321.1 (16) defines an 
Implement of husbandry to be every vehicle which Is designed f o r 
a g r i c u l t u r a l purposes and exclusively used by the owner thereof 
i n the conduct of his a g r i c u l t u r a l operations. I t i s the opinion 
of t h i s o f f i c e that a brooder house cannot come under the 
protective wing of Section 321.453 f o r the reason that i t i s not a 
vehicle. 
The transportation of a brooder house more than 8 feet wide on 
skids would also not be exempted by the above statutes f o r the 
same reasons. 
I f the brooder house were mounted on a straight truck, then I t would 
s t i l l not come within the exceptions because i t i s not an Implement 
of husbandry as above defined and would necessitate the securing 
of a permit from the Safety and T r a f f i c Department of the State 
Highway Commission for the reason that I t would be more than the 
eight feet i n width described i n Section 321.454 as being the 
maximum width. 
I f there are any further questions with respect to t h i s opinion, 
please f e e l free to contact us again. 

Yours very t r u l y , 

3 Daniel T. Plores 
General Counsel f o r 
Iowa State Highway Commission 

DTF:js 
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Pal© D* Levis 
Audubon County l i t tor nay 
Audubon9 lows 
Ba&ap Si r s 

2his w i l l acknowledge receipt or yours l a whleh you 
submitted the following* 

**Z r e s p e c t f u l l y request an opinion from your 
o f f i o e on th© follbv&hg sattar« 
"I have attached hereto a Clear 2oae Basement 
uhloh has boon drawn at the request of C i v i l 
Aeronautics Adrainls t r a t i o n i n connection v i t a 
th© Audubon* Iowa,} Municipal A i r p o r t , aad r©~ 
quest aii opinion as to whether or not th© Board 
of Supervisors of Audubon County, Iowa, have 
the potfer and capacity to grant said ease-
meat'under the folioi-ring f a c t s * 
n£he Auduboa County Board of Supervisors are 
e n t i r e l y f a m i l i a r with the F i n e s t f o r an ease~ 
stent & which i s I n connection with the Audubon 
C i t y Municipal Airport , s a i d aasasaant being 
over land ownsd by Audubon. County, as & part 
of the Audubon County Horn and farm. Iha t r a c t 
of land over vihloa the said easement i s pro
posed, to be established i n store than oae» 
quarta** uf a a i l a from any buildings on the 
said County lioiae ami i s aai>arated from tha 
building© by It* G, Highway p?l au-.l the Chioago, 
Rock Island and P a o l f i e Railroad^ so that the 
p o s s i b i l i t y of building and buildings on said 
county hoae on the tr a c t herein involved i s 
greatly remote. 
wXhe t r a c t of land owied by the county over 
which the easement i s desired and proposed 
l i e s lasaedi&tely south of the said Audubon 
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Kux&eip&l Air p o r t and Is the only land over 
tfhlch an ©asesjent Is desired ©r required on 
the south of sai d a i r p o r t * 
nXhe Audubon County Board of Supervisors are 
p e r f e c t l y f i l i n g to sign and execute said 
easement* i f tlioy have the power and authority 

. to do so* 
nChapter 329, Code of Iowa, 199* t e n t i t l e d 
1 Airport Zoning * provides a method by tfhich 
a hazard zone could be established by statute; 
however, i t i s the thought of the City A t t o r 
ney, L. h* Ryan, and of aiysalf that i t i s un
necessary to go through the procedures out
l i n e d i n said chapter to e s t a b l i s h t h i s hazard 
zone on the south of said Kiaalelpal a i r p o r t , 
duo to the f a c t that there i s only one owns* 
of r e a l estate involved I n the e n t i r e hazard 
zone - that being; the County of Audubon. I t 
appears to us that proceedings outlined in 
s a i d Chapter 329$ i s a v a i l a b l e for use where 
you have a number of owners and where you have 
owners h o s t i l e to the establishment of said 
h&sard zone and who would b® unwilling to give 
or s e l l easement f o r the purpose of e s t a b l i s h 
ing the said hazard zona* 

"We f e e l I t i s p a r t i c u l a r l y desirable to ob
t a i n the easement from Audubon County s i f i t i s 
possible for-them to grant -such an easeiaeat. 
due to the fact that the one owner of property 
l y i n g to. the north o£ said &l*>port 1ms already 
sold an easeaaat f o r th© h&s&rd none to the 
north of said a i r p o r t a i t i i f we c«ja obt«*iu a 
sliailair easesieat froia Audubon County to site 
south of said a i r p o r t , ve can avoid the catenae 
and work involved i n e s t a b l i s h i n g the s a i d 
hazard aona as set out i n Chapter 3^9 of the 
Code*0 

In reply thereto I advise as followst There 1$ no ex
press provision granting power to a County to Isiposs an ease-
sent upon County property. However, where there i s County 
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property no longer needed f o r County purposes* 1 &m of the 
.opinion that the power to s e l l (Section 332.3) suoh property „ 
would include the power of l o o s i n g an easement thereoa* 
vXhe property described does not appear to be property no 
longer neaded- I am of the opinion, therefore« that t h i s 

; easeiaent i s unauthorised. 
In view ox th© foregoing conclusion i t seeias unnecessary 

to pass upon the form of easement accompanying your l e t t e r • 
Hoover, 1 would observe that i t contains covenants a*ftd. agree* 

vaeuta that appear beyond the authority of the Board, 
Very t r u l y yours, 

OStHKB 
Second .Assistant Attorney General 
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Mr*, Williea Hoellua 
County Attorney 
Court Mouse 
Demison, Iowa 
Sear flr* &ereliue: 
X have your l e t t e r of January 1 ? which recueeta a reply to the 
question, *X ̂©tsld l i k e to have your opinion as to the l e g a l i t y 
of t r a n s f e r r i n g funds from the county road fund fh pay f o r the cost 
of construction of th la'bridge when the bridge nad previously been 
©©instructed «lth drainage, d i s t r i c t tvj&k&P^sx 0 ^ 4 r to coasprosise a 
elaiss against, the drainage d i s t r i c t , y^- J) \\ 

Since t h l e bridge '*a» oonstywataaw vfcws^r&ina^e SI s t r i c t on private 
property, . i t ehouid >a^aa<rlaered «]p.rl|Vefca bridge, I have ascertain* 
that the bridge i a jmt^xZhhk the jWght**of way of a«y established 
aou&ty or aotmahlpf pead, bufc^^a-Aj^aot on private iaa<& to ̂ fcieh 
access mint 'be gelaad by a^anlng gates and t r a v e l i n g ever private 
land* -
Further*, i t appear® that ©n th© o l d highway a l a t e r a l to. the drainage 
d i s t r i c t Ijs established, and that" I t i s no longer f e a s i b l e that the 
e l d road could be reconstructed* . The' fact® of t h i s s i t u a t i o n are 
such as i t must be concluded that thts bridge serves private land
owners, only* that that therefore i t cannot bo considered a gart of 
the'oounty'road-system* 
There are other reasons tshy this, bridga could not at t h i s time be 
paid f o r out of county'^ road funds* These are p r i n c i p a l l y that th© 
evidence i n tha case discloses that th® bridges was b u i l t e n t i r e l y 
f o r the use and benef i t of" the lendoy?nor. and the drainage d i s t r i c t , 
an^ that I t was b u i l t at the instance of the trustees of the drainage 
d i s t r i c t . I know of no way at t h i s time to relsiburse the drainage 
• d i s t r i c t f o r the cost of ©odd bridge. 
Ifaturally the Supervisors as rapresehfcativee of th© county lack 
authority to do feork f o r the benefit of private i n d i v i d u a l s u t i l i s i n g 
county machinery aad county funds* Such would be the result i f the 
county ware to reimburse th© drainage d i s t r i c t f o r such bridge 
constructed wholly on: private property and f o r the use and benefit 
of private in d i v i d u a l s * 
Under Section 309*3 the secondary bridge ays teas of the county i s 
defined t o embrace a l l bridges end.' culverts on eUpublic highways 
withi n th© county except on primary roads and c e r t a i n c i t i e s . This 
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bridge being- on private property and not on any public roao" could 
not b®, a part of the aeeondary bridge eyateau 
X oaa c e r t a i n l y understand 'any. the owner®, of property ttifchin the 
drainage d i s t r i c t desire, -a. refund* Suoh l a not hard to see* I t 
l a a ©attar, of dollar© and. centa, However, as I have etated above, 
I knew of.**©'-way In' which payment-to the drainage diet r i o t c&a be 
made f o r t h i s bridge. 
i f there- ere-assy further, -queafcione with ree; 
i f I have jateanderetood or i K l a l a t a r ^ r j t ^ ^ s y " 
do not healtato to write 0i?ain liaacadi 

t h i d s a t t s r , or 
the facts,' picas© 

ra 

Daniel T. Fioree 
Gens m l Counsel f o r 
Iowa Stat© Highway Cojaaiseioa; 
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March 13i 1957 

Hon, J . Henry Lucken 
House of Representatives 
B u i l d i n g 
Sty d@ar Hoary* 

Hoplying to yours of the 2oth u l t . i n which you have 
stated the following: 

"Snclosed herewith i s copy of a l e t t e r received 
from Mr. S. R. Bur hare, Secretary of the S o l 
dier's B e l i e f Commission, Washington.County. 
"I would appreciate your opinions on some of 

\ tha questions raised by Mr. Burham's l e t t e r . 
,, • S p e c i f i c a l l y , considering the Supreme Court 

r u l i n g on an act passed by the General Assara-
bly proposing to use soma of th© bonus funds 
f o r the purpose of building a domic i l i a r y 
building at Marshalltown, would i t be your 
opinion that there would probably be no way 
to l e g a l l y make use of these bonus funds f o r 
t h i s purpose? 
"I4r» Patterson of the Bonus Board states that 
the Bonus Board has been passing hal f of the 
r e l i e f granted by the Soldiers County R e l i e f 
Commission i n a l l Instances where the county 
commission i s cooperating -with the Bonus 
Board. In your opinion, does that r a i s e the 
question as to whether or not t h i s i s being 
done l e g a l l y . 
"Any h e l p f u l observations you may have W i l l 
be appreciated, regarding t h i s matter*" 

I advise as followst (1) With reference to the use of the 
bonus fund for the purpose of building a dom i c i l i a r y building 

) i n I-krshalltovm, the Attorney General had t h i s question before 

§1 
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him recently and advised Representative H a i l i n g by l e t t e r 
dated February 21st, a copy of which I am attaching f o r your 
guidance* 

(2) Respecting the ac t i o n of the Bonus Board l a pass- \ 
'lag h a l f of the r e l i e f granted by the Soldier's R e l i e f '^oa~ 
d i s s l o n where the County Commission i s cooperating with the 
Bonus Board* I advise that there appears to be no express 
statutory authorization for the practice and 1 know of no 
opinion of t h i s Department tr e a t i n g thereof. However, I 
understand that t h i s has been a long standing practice i n 
the Interest of and desire to reduce the cost of administering 
the D i s a b i l i t y Fund. 

In regard to the matter of f i x i n g dates for the termina
t i o n of benefits conferred by the Legislature on veterans, 
I would be glad to advise with you personally about t h i s . 

?ery t r u l y yours* 

OSjMKB 

OSCAR STRAUSS 
Second Assistant Attorney General 



/ 

tech 13, 19$? 

Mr* A. Hart» Director 
Heal Batata Coismlssion 
B t t i l U a g 
Jfy dear S a r i * 

This w i l l acknowledge recaipt of yours of the26th n i t . 
i n which you submitted the followingt 

wWe attach hereto an inquiry from Vanderaeiden 
Moving and Storage Company* We would appreciate 
your l e t t e r opinion as to Whether such a c t i v i t y 
would constitute acting i n the capacity of a 
r a a l estate broker, as set out i n section 117«3» 
chapter 117 of the 199* Code of Iowa, 
"Your p a r t i c u l a r a t t e n t i o n i s r e s p e c t f u l l y 
directed to the words *or other consideration* 
i n subsection 1. Is there a consideration i n 
volved? 
"We havo had a number of i n q u i r i e s on th© ease 
subject from s i m i l a r companies dealing mostly 
i n i n t e r s t a t e transportation ©f household goods, 
so your opinion w i l l be a guide to the Cossmis* 
si o n i n e s t a b l i s h i n g a po l i c y , " 

and the accompanying l e t t e r appearing as follows i 
"This l e t t e r Is i n regard to a l i t t l e informa
t i o n I would l i k e to have i n regard to renting 
of houses. As wa are i n the moving business, 
we have aany occasions that- a r i s e whereby i f we 
get a feasily a house to rent, we are awarded 
with t h e i r moving job. So i t means a l o t to us 
to bo able to have soa© setup wher^f we know of 
houses to rent. 
"We do not make a charge for doing such things. 
The question that i s i n my roind i s i f we s t a r t 
a program whereby people can give us t h e i r names 

/ 
5 > J * : U 



Mp> E* A. Bart, Director «• ** March 13, 19.57 

I f they have houses to rent* We would keep 
l i s t s of these names for any incoming f a m i l i e s * 
Than they would contact us for houses to rent. 
I f wo supply t h i s service and advertise such, 
but do not charge f o r i t s would we have to have a r e a l estate license? Any information you 
might give me i n t h i s regard would be greatly 
appreciated, or do yon issue a spe c i a l type 
of license- f o r supplying t h i s service to the 
public?" 
On consideration thereof I am disposed to the view that 

the practice designed to bo pursued i n accordance with the a t 
tached l a t t e r does not constitute "dealing i n r e a l ©state* 
within, the- terms of Section 117•£» 1951* Code, providing as 

" 1 Salesman' defined. »Real estate salesman*, 
as used I n t h i s chapter i s a parson employed 
by or otherwise associated with a r e a l estate 
broker, as a s e l l i n g t r e n t i n g ? or l i s t i n g 
agent or representative of said broker•" 
XJor does i t make the person pursuing tho foregoing prac

tice, a r e a l ©state broker within, the terms of Section-117*3» 

suhaestion g| 195^ God©* providing as follows* 
'"SI - • "'Baste' %flml* Tha. term. »real estate 

broker*-within-the meaning of t h i s chapter 
• : s h a l l include any person, other than a sales

man and except as herein provided, who en-
': gage® for a l l or part of his time i n the 

'V>"-;>. following s 

"2. L i s t i n g r e a l estate of other for sale, 
• exchange«, or- r e n t a l f o r a f s e , eoxanlsaion, 

or other consideration or advertises or holds 
himself out as a r e a l estate broker." 
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VJhile the practice proposed does undoubtedly coast!tute 
a l i s t i n g of r o a l estate f o r r e n t a l purposes , i t obviously i s 
not done f o r a fee or commission nor i s other consideration 
presa&t* 

Vary t r u l y yours , 

OSCAH SKlaUSS 
••'•••',!- Second Assistant Attorney General 



March 13, 1957 

Mr.- Donald L. Melson 
Story County Attorney 
Nevada, Iowa 
Attentions H p* George Larson 
Dear S i r : 

Receipt i s acknowledged of your l e t t e r i n which the 
following problem was presented: 

"The county auditor has presented to the board 
a claim of Dr. James H. B a i l e y , Veterinarian, 
which has been c e r t i f i e d by the Department of 
Agriculture and which i s for the expense of 
testing c e r t a i n c a t t l e belonging to the Iowa 
State College. Everything i s i n order and the 
procedure provided by the statute has been f o l 
lowed* 

"fikw, the code provides that the board i n each 
year i s to levy up to $ m i l l s on the taxable 
value of a l l the property i n the county i n 
order to provide a fund for the payment of the 
expenses for the eradication of Bang's disease 
under said chapter. Since Iowa State College 
i s exempt from such tax and pays nothing i n t o 
said fund, the board questions the r i g h t of the 
college to have the expense of testing c a t t l e 
owned by i t paid out of said fund. 

"This s i t u a t i o n would a r i s e only In t h i s county 
since Iowa State i s the only tax exempt a g r i c u l 
t u r a l college w i t h i n the state and quite probably 
the l e g i s l a t u r e did not consider the problem when 
adopting the statute." 
We do not consider your question with respect to the tax 

base not including property of the college, since i n analysing 

2.3 -
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th© statute concerned the question does not a r i s e . 
Reference i s mad© to Section 16**A, 195^ Code of Iowa, 

as followss 
"ffiHMtaaft s£ jjasagc.upa the 
owner s h a l l agree to comply with ana carry 
out the rules and regulations made by the 
department under section 1&V.2, the expense 
of such inspection and test s h a l l he borne 
by the Ohited States department of a g r i c u l 
ture, or by the department, or both.1* 
Tliis section puts the burden of the t e s t i n g expense 

upon eith e r or both the. Iowa Stat© or United States Departs tit 
of Agriculture. Presumably, the levy of which you speak i s 
that contained i n Section 1#*.21, set out i n pertinent pai?t 
hereunder, which i s confined to indemnity claims. 

"• . . the board • , • s h a l l • * • levy a 
tax s u f f i c i e n t to provide a fund to pay the 
indemnity and other expenses provided i n 
t h i s chapter, ssffiaak M.M^MM. lM££ia* 
. . (i&aph&sis ours) 
I t i s the opinion of t h i s o f f i c e that the phrase nexcept 

as provided herein" i n t h i s section excludes payment of t e s t i n g 
fees incurred under Sections 1$+«3 and 16**.** since payment thereof 
i s otherwise provided f o r . 

Therefore, th© answer' to your question i s that, your' Board 
i s not obligated for tha expenses of testing to which your l e t t e r 
r e f e r s . 

Yours very t r u l y , 

FHE'tMvB 
Assistant Attorney General 



March 14, 195? 

$on. Dewey S. Goode 
Davis County Representative 
House Chamber 
L O C A L 
Dear S i r : 

Receipt i s acknowledged of your l e t t e r of March 12th 
BS follOWBt 

"In regard to Senate Concurrent Resolution 
l6t a copy of which.I enclose, I would l i k e to 
know — If i t does not involve too much research 
— i f the l e g i s l a t u r e of the State of Iowa hes 
ever passed a re s o l u t i o n recognizing any other 
r e l i g i o u s f a i t h es a major f a i t h i n the State of 
Iowa. n 

In answer thereto I would advise you that a member 
of my s t e f f has examined the index of resolutions contained 
i n the beck of e^ch volume of session laws of previous general 
assemblies and reports no instance where a s i m i l a r r e s o l u t i o n 
has been adopted. The explanation for leek of such resolution? 
may be furnished by the provisions of A r t i c l e I, Section 3» 
Constitution of Iowa, which provides es follows: 

"Religion. vSeci 3. The General Assembly 
s h a l l make no law respecting an establishment of 
r e l i g i o n , or p r o h i b i t i n g the free exercise there
of; nor s h a l l any person be compelled to attend 
any place of worship, pejjptlthes, taxes, or other 
rates for "building or r e p a i r i n g places of worship. 
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or the maintenance of any minister, or ministry." 
Also see A r t i c l e I, Section 4, Constitution of Iowa, 

as follows: 
"Religious test — witnesses. Sec, 4, No 

r e l i g i o u s test s h a l l be required as a q u a l i f i c a 
t i o n for any o f f i c e , or publlo t r u s t , and no per
son s h a l l be deprived of any of his r i g h t s , p r i 
v i l e g e s , or capacities, or d i s q u a l i f i e d from the 
perfdraauoe of any of his publlo or private duties, 
or rendered incompetent to give evidence i n any 
court of law or equity, i n consequence of his opin
ions on the subject of r e l i g i o n ; end any party 
to any J u d i c i a l proceeding s h a l l have the right 
to use as a witness, or take the testiraoney of, 
any other person not d i s q u a l i f i e d on account of 
Interest, who may be cognizant of any fact mater
i a l to the case; and parties to s u i t s may be w i t 
nesses, as provided by law." 

Note should also be made of Section 735.3• Code 1954, 
as follows: 

"Religious t e s t . Any v i o l a t i o n of section 
4, A r t i o l e I of the c o n s t i t u t i o n of Iowa i s hereby 
declared to be s misdemeanor." 

Further note Section 735.4, Code 1954, as follows: 
"Evidence. If any person, agency, bureau, 

corporation, or association employed or maintained 
to obtain, or aid i n obtaining, positions f o r oth
ers i n the public schools, or positions i n any 
other public i n s t i t u t i o n s i n the state, or any 
i n d i v i d u a l or o f f i c i a l connected with any publlo 
school or public i n s t i t u t i o n s h a l l ask, Indicate, 
or transmit o r a l l y or i n w r i t i n g the r e l i g i o n or 
r e l i g i o u s a f f i l i a t i o n s of any person seeking em
ployment i n the public schools or any other pub
l l o i n s t i t u t i o n s , i t s h a l l constitute evidence 
of a v i o l a t i o n of section 735.3." 

In view of the prohibitions contained i n the quoted 
laws i t would appear l i t t l e occasion f o r referenoe to speolfio 
r e l i g i o u s f a i t h s i n public documents exists or has existed. 
It seems l i k e l y that such lack of occasion for such reference 
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furnishes the explanation as to why no example of any previous 
resolution s i m i l a r to the one i n question can be discovered. 

Yours very t r u l y , 

NORMAN A. SRBS 
Attorney General of Iowa 

NAS:LCA:mfm 



.Hoj»*r&bl« Cl i f f o i ' d K« Ysac-a 
Hous* ©f tepMMatativtt* 
B u i l d i n g 
Dear Bti^gsgntatlve Va**e©* 

. H#f€WP»t*eo i s mad© to our vocdnt discus-aiens eauesrnijajg 
Hia 230 which provides. f o r th® reimbursement to- u t i l i t i e s 

f o r i^abet torment eesis associated with r e l o c a t i o n of f a c i l i t i e s 
ooaasioned by federal e i d highway projects* 

I t should . f i r s t b@ sainted out that th® b i l l - l a it® 
arss^ct fora covwrs not egaly. th© interstate Mghsj&y syatom 
but would s o w ®ay Federal a i d pr&ieefc thare sight b$ i n th* 
stat®# 

Section i l l of the Highway Act of x$$6 provides fey th© 
re&ahurs&sent to u t i l i t i e s for the oosts of relocation of thai? 
f a c i l i t i e s provided "that Federal fends s h a l l not be apportioned 
*e.'tti« s t a t e under tale, section whoa th® payment to ths u t i l i t y 
violates the law of the state or violates a X@,gai contrast W-> 
tw$*n tfco u t i l i t y and the state*** 

Chapter 319 of the 195** God© sots forth the ptes^nt law 
with regard to r e l o c a t i o n of f a c i l i t i e s along our existing ^ 
pfttaogjr and saco-ndary roads* Thora i s no l i a b i l i t y on the part 
of'©ithor the bounty or the Stat© .Highway Caasaissian for r®*. 
lobiatiQQ of f a c i l i t i e s under the Chapter* 

there are also In existence a n&nhar or fronahlsda be-
tvoon the w*l&m u t i l i t i e s and the tewa. Coiaaseroe Coasalssioa* 
t h i s standard for® contains a clause specifically' incorporating 
urn .grovisloss of Chapter 319 I n these various? franchises* 

We. therefore f e e l that since the Federal act specifi*-
c a l l y refers to existing state laws and e x i s t i n g conditions such , 
as • fS-aaehises th® State E&gjht very w e l l deprive i t s e l f of r i g h t s ^ 
u n t e t&e aishway Act of 1956 i f the broad language of the pre- J 
sent House File 230 were adopted* Vte would.> therefore f suggest the following aa&ntent to the language of the b i l l as'it hew 
standsc 

SI- 3-7$ 
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a4dd to Section three <3) as uaanded the 
following* 
• I f f o r say reason. pAynent to tho u t i l i t y 
v i o l a t e s any law of the State of Iowa, off 
^ i o l a t e e any l e g a l contract between ths> 
u t i l i t y and the State of Iowa including 
hut not limited to Chapter 319.* snoh r e * 
labureoswnt s h a l l not b© m&», and i f any 
suoh coat s h a l l ' have been advaneed or 
paid by the sta t e to aaid u t i l i t y f o r which 
;tolotowM$$B&' oamot he obtaiaed such 
maee or payment s h a l l be promptly returned 

. by aaid u t i l i t y to the state,* 1 8 

tt we ho of further aarvlaa to you f please ©all upon 
us* 

Very t r u l y youra. 

Assistant. attorney Qenetfal 



March 14, 1957 

Honorable X. T. Prentis 
Chairman, Iowa Taxation Study Committee 
State House 
Oes Moines 19, Iowa 

Dear Senator Prentis: 

In response to your inquiry as to whether the Iowa Taxation Study 

Committee should make withholding from the pay of Grace D. Needham and 

Carolyn Jamison for federal income taxes and F.I .C.A. contributions, i 

have checked the federal law on this point as well as the facts I deem to 

be material under the federal statutes involved. The facts as I understand 

thorn are that Carolyn Jamison and Grace D. Needham worked during only 

one quarter of the year 1956 and were paid approximately $150.00 and 

approximately $350.00, respectively, for their work in proofreading the 

two sections of the Iowa Taxation Study Committee Report. It is also my 

understanding that they were paid by the hour pursuant to a verbal contract 

with the committee but were not subject to the control of the tax study com

mittee — only as to the result to be accomplished and not as to the means 

and details by which that result was accomplished. 

The federal statutes involved appear to be Sections 3401, 3101, 

3102 and 3121(d) of the Internal Revenue Code of 1954. Section 3401, 

above cited, provides in part as follows: 

si-3 -kf 
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"(a) Wages.—For purposes of this chapter, the term 
'wages' means all remuneration (other than fees paid to a public 
official) for services performed by an employee for his employer, 
including the cash value of all remuneration paid in any medium 
other than cash; except that such term shall not include remuner
ation paid—" (Emphasis ours). 

It is my firm opinion that the two proofreaders above-named were 

not employees of the Iowa Taxation Study Committee as that word is used 

in Section 3401. 

Since the requirements for withholding F.I.C.A. contributions are 

based upon the same definitions for the purpose of your question as those 

appearing In Section 3401 relating to Income tax withholding, the same 

result would follow as to such contributions. 

The Iowa Taxation Study Committee may pay the amounts due the 

proofreaders above-named without the necessity of making deductions for 

federal income tax withholding or F.I.C.A. contributions. 

In confirmation of the above please see Sections 925 and 926 of 

Commerce Clearing House 1956 United States Master Tax Guide. 

I have checked this matter with the office of Mr. Frank Blauser, 

Assistant Director of Internal Revenue, and have obtained informal oral 

confirmation of the opinion above expressed. 

Very truly yours, 

M. A. Iverson, 
Special Assistant Attorney General 

MAI:fs 
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Iowa State Tax Commission 
State Office Building 
Des Moines, Iowa 

Subject: Midwest Carbide Corporation, Keokuk, Iowa ~-
Liability for Use Tax on Carbon Electrodes 
Used in Manufacturing Operations. 

Gentlemen: 

With apologies to your Commission your writer must advise that the Tax 

Commission was incorrectly advised by this office at the time of the hearing 

before your Commission concerning the sub|ect of this letter. Such electrodes 

are definitely taxable under the Iowa Use Tax Law. Recent court decisions 

in other states which have recently come to the attention of your writer and 

which are definitely on point fully justify and compel this change of position. 

It is my advice in the premises that the Tax Commission revise its position 

In this matter in light of the decisions reported in: 

Androscoggin Foundry Co. v. Johnson, 147 Maine 452, 88 A. 2d 158; 
Union Portland Cement Co. v. State Tax Commission, 170 P.2d 164, 

110 Utah 135; and 
Pacific Northwest Alloys, Inc. v. State Tax Commission (Wash. Sup. 

Ct., Wo. 33587, Dept. Two, 1-25-57), 

and proceed to tax the use of such electrodes. 

The substance of the authorities above cited is that the integration of 

the used electrodes Into the finished carbide product is purely Incidental to the 

main function of the electrodes even though the residue of such electrodes falls 



Iowa State Tax Commission -2- March 14, 1957 

into and combines with the basic raw materials of the operation, and It 

consequently cannot be said to be intended to, by means of fabrication, 

compounding, manufacturing, or germination, become an integral part of 

other tangible personal property intended to be sold ultimately at retail. 

Such electrodes are readily obtainable in Iowa for the reason that they 

are manufactured in Iowa for sale. Thus, such electrodes are not exempt 

from the Iowa Use Tax under either the "processing1' or "not readily 

obtainable,, provisions of Section 423.1(1) of the 1954 Code of Iowa. 

Very truly yours, 

M. A. Iverson, 
Special Assistant Attorney General 

MAUte 



Itereh lit, 1957 

County Attorney 
0*ip» County Court He use 
A t l a n t i c leva 

sir Mr. Be l a y : 
ftofexvmee Is »de to ycur l e t t e r of ferch **t 1957 

In taihloh you enolooe a l e t t e r from Joseph Shubert, 
Cass €cvmty Aeaooaor.. You asked for an o p i n i o n on thr#& 
Questions r a l a a d in Bv. Hhuoert'« lett«r. Th© f i r s t 
o.tteatlon i e a a follows; 

1. I© a p o r t i o n of th« 3R«B«swa- fcJonay held by 
a bank and o a r t i & l l y own*d by th© Fe d e r a l 
Oovomoant aubjeet to »«3ft8<*m<»nt un<S«&r the 
Monl*?® and. Ciredita law? • <'R#f*re.ne© I f nsafto 
to "Llftbll.ltI©e-aaouftt of undivided i s r o f l t a -
of l o v e 3t»t« Tax CoBosia&lon For© Be. 1©3)» 

You do not t o l l us In connection v l t h the que s t i o n 
the k i n d of b&nk in v o l v e d In thu s i t u a t i o n . tf* &r« 
aoeUBlng that I t l a & $»ticnfcl or Stat** bank i n via** of the 
f a c t tfe*t $rlvat« h&nka are of l i o l f c s d ntraber i n t h i s St*t«u 
Section ®f the- 195*? Code i>rovid#ai 

*&h&raa ef etoofc: of n&tlcfftftl bank® »nd ©t&te 
ana a«vlng*a b*mka «nd l o a n and t r u a t oospanlfto, 
located In t h l e s t & t a , aha 11 be a a ceased to th© 
i n d i v i d u a l atockholtfera at the "place vh^r© the-
bank or !©«,« «nd t r u a t "oiapsny Is lo c a t e d . * 
Sections4 3 0 .6 sua 430.7 provide f o r th© v a l u a t i o n of 

th® aheroa ©f ©took of %lm bank. These auctions $rf>vid# th&t 

http://Llftbll.lt
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& value s h a l l be pl&cad on the stock and added thereto 
should be the bank's surplus and undivided p r o f i t s . 
Section 430.6 provides f o r the deduction of the velue of #1! 
r e a l estate owned by the bank. The value of the c a p i t a l 
atook l a the amount reached by the addition of such amounts 
lens the amount of r e a l estate. I t has been held that In 
f i x i n g the value of the atook f or taxation the assessor 
should not include the shares owned by the Reconetructlon 
Finance Corporation er other governmental agencies. See 
Ic«a 1>»3 M«ines National B*nk ana Trust Company vs. Ci t y 
of P*a Moines, 22? Iowa 372, 288 fl. i*09. t t h«.a alao 
been held repeatedly that the f f r t of the surplus and 
undlvidaft p r o f i t s invented In government se c u r i t i e s by the 
bank cannot be deducted tram the aas*a«ed valuation of the 
bank- stock. So* National Bank vs. City of Burlington, 
119 lova 696, 94 8. v. 23'*; F i r s t National Bank vs. 
City of Independence, 123 Iowa 1+82, 99 W . W. 142; Dea 
Moines Motional Bank vs. F&irveafcher, 191 Iowa 1240, 181 
S . ¥ . 459; &ffirmed 44 Sup. Ct. 23, 263 V, fl. 103, 68 

Le 191; 1918 A.G.Q* 224; 1922 A,0.0. 164. 

Form 103 contains a memorandum defining the term 
"Undivided p r o f i t s " for the purposes of taxation as e l l 
reserves, If any, belonging to the bank. We f i n d no 
cases s p e c i f i c a l l y dealing with the Question of reserves. 
However, i t vould seem to follow by analogy from the above 
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cit e d caaea that any part cf the reserve a c t u a l l y owned 
by the Federal government would not he Included i n determin
ing the valuation of the c a p i t a l stock, but i f i t vrere 
owned by the bank and merely Invested i n governmental 
s e c u r i t i e s or -pledged -with the government In order to 
q u a l i f y as a member of the Federal Reserve System then 
such amount should be included in determining the value 
of the c a p i t a l stock. I t vrculd seem to be a cue ation cf 
f a c t i n the instant s i t u a t i o n an to whether the amounts 
referred to are a c t u a l l y ovned by the Federal government 
or whether i t i a iserely an investment i n Federal s e c u r i t i e s 
or a pledge ef fund*? es required by law. 

Question'No. 2 i s es follows: 
"P&rty has Tjurch&sed r e a l ©et&te' for 

®30,000 and has agreed cn November 30, 1956 to 
make settlement'on Kerch 1, 1957 and further 
ap»e*?d to pay 195? taxes on said r e a l estete 
due in 1958. Is pur sharer rub ,1 act. to s.ss'ess-
aent on January 1, 195? for Money? Assessed 
party nroteets under .ground,;? that t h i s i s 
double-as secernent*. 

I f vre cor r e c t l y Interpret the cuestion, i t would seem 
on January 1, 1957 that an enforceable contract of sale 
ex i s t s between the parties. Therefore, by the doctrine 
cf equitable conversion the r e a l estate would be assessed 
to the purchaser and the aaount due on the contract t*euld 
be a credit assessable to the s e l l e r . As to the rscney held 
by the purchaser cn January 1st which i s to be paid on the 
settlement date, It would se^m to be assessable to him as 
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money. However, the same amount vould ap-near to be 
deductible as a debt under section 429.4, The Iowa" 
Supreme court i n Herri1 vs. Bently, 3 50 lo-wa 1??, 
130 H. 'J. ?34 defined the word "debt" as follows* 

*A 'debt' i s generally defined as a 
sum of money due 'by c e r t a i n and express 
agreemente founded upon an express or 
implied contract to pay a certain amount 
at & c e r t a i n time, 0 

I t -;»oulcl Appear that in the instant s i t u a t i o n the 
amount payable to f u l f i l l the contract would. Qualify under 
the above d e f i n i t i o n as a- ''debt'1 deductible under section 
429.4 ef the Code. 

Question Kc. 3 i s ?.c fol?o»s: 
"A. resident of Caen County, leva has 

money on. deposit i n a -He a Moines, I ova bank— 
inhere i s t h i s meney assessable? JJe-yaosltcra 
state that Pes MoInss banks have n o t i f i e d 
them that they are not assessable here." 
t h i s Question vculd appear to be answered* by section 

428.9 of the Code which provides: 
"Moneys and c r e d i t s , notes, b i l l s , 

bonds, and corporate shares or jjtoeka net 
otherwise assessed, s h a l l be l i s t e d and assessed 
where the owner l i v e s , except as otherwise 
provided, and except that, i f personal 
property not consisting of moneys, c r e d i t s , 
corporation or other shares, of stock, or 
bonds, has been kept i n another assessment 
d i s t r i c t during the greater part cf the year 
preceding the f i r s t of January, or cf the 
portion of that period during which i t was 
owned by the person subject to taxation 
therefor, i t s h a l l be taxed nhere i t has 
been so kept." (Emohasis suonlied,) 
The wording of this section d e f i n i t e l y seems to 
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e s t a b l i s h that the bank deposits vould be l i s t e d and assessed 
where the owner l i v e s . Bank deposits are d e f i n i t e l y In the 
nature cf monies and credits and, therefore, w u l d not come 
v-ithin the l a t t e r provision of this section as to f tpersonal 
property 1 1 which has besn kept in another assessment d i s t r i c t 
during a greater pert of the year. The exceptions to the 
rule stated ere not here material. 

We are wondering i f perhaps the information sent to 
the depositor by the bank d i d not ref e r to bank stock 
rather then to dencsits since under the Iowa law bank stock 
i s assessable where the bank i s located. The same l a 
true of deposits i n buil d i n g and loan or savings and loan 
associations which under t h e i r method of operation are 
shares cf stock i n the association and assessable at the 
place %?here the bu i l d i n g and loan association i s located. 

We trust ye have answered the Questions raised by the 
County Assessor, Mr. Shubert. 

Very t r u l y yours, 

M. A. Iverson, 
Special Assistant Attorney General 

MAI t ip 
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Mr. Harvey W. Hlndt 
Lyon County Attorney 
Rock Rap Ids, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 9th i n s t . 

"The S h e r i f f of Lyon County has, f o r some 
time, h i r e d h i s w i f e as e x t r a help at the 
County J a i l f o r purpose of t a k i n g cere of 
r a d i o and telephone c a l l s on h o l i d a y s , Sun
days and at n i g h t when the S h e r i f f Is out 
on c e l l s . In accordance w i t h p r o v i s i o n s of 
Section 71,1 of the Code of Iowa 1951* her 
pay has not exceeded $600.00 per year. The 
Board of Supervisors of Lyon County had been 
paying these claims as presented u n t i l the 
r a d i o b i l l came up at t h i s session of the 
l e g i s l a t u r e , at which time the Board ceased 
paying same. S h e r i f f tonne f e e l s that the 
procedure Is l e g a l , but u n c e r t a i n t y e x i s t s 
as f a r as the Board Is concerned In l i g h t 
of the p u b l i c i t y given the above mentioned 
b i l l . There Is no controversy between the 
Board and the S h e r i f f and the Board w i l l pay 
the monthly claims provided they have assur
ance that they are proceeding properly In 
doing so, I would app r e c i a t e an a f f i r m a 
t i o n from your o f f i c e In regards t h i s mat
t e r . " 

In r e p l y thereto I advise you that It has been the 
view of the Department that the w i f e of the S h e r i f f i s not 
e n t i t l e d to compensation f o r o p e r a t i n g a r a d i o In a s s i s t a n c e 
to the S h e r i f f In the performance of h i s d u t i e s . In connec
t i o n with that h o l d i n g there appears to have been a B i l l 

in which you submitted the f o l l o w i n g : 

SI-3 ~ 
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Introduced In the House of Representatives, being House F i l e 
20**, which provided that the necessary operator to help the 
S h e r i f f in the op e r a t i o n of a two-way r a d i o system could be 
compensated, Including the w i f e of the S h e r i f f as such opera* 
t o r . The B i l l appears to have been recommended f o r I n d e f i n i t e 
postponement. See House Journal 519* This a c t i o n of the House 
would have the e f f e c t of confirming the Department*^ view of 
the r i g h t to pay the w i f e of the S h e r i f f f o r these s e r v i c e s . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S ;MKB 
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Mr. C, B. Akers 
A u d i t o r of State 
B u i l d i n g 
A t t e n t i o n : Mr. Ea r l C. Hoiloway 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the l l t h 
I n s t . In which you submitted the f o l l o w i n g : 

"We have had an i n q u i r y from a county a u d i t o r 
In regard to the expense of the superintendent 
of schools w i t h i n the county. 
"The question i s , can the superintendent b i l l 
the county f o r meals w h i l e v i s i t i n g schools or 
on other business w i t h i n the county. 
"An e a r l y r e p l y w i l l be appreciated." 

q In r e p l y thereto I c a l l a t t e n t i o n to the f o l l o w i n g 
s t a t u t e with respect to the expense of the county s u p e r i n 
tendent. Section 273*13. Code 195^» provides as f o l l o w s : 

"Specif i c d u t i e s . The county board of educa-
t i o n s h a l 1 : 

"1. Appoint a county superintendent of schools ?rovlded In t h i s chapter and f i x h i s s a l a r y , 
he board s h a l l a l s o f i x t r a v e l i n g expense of 

the superintendent. Upon the recommendation of 
the county superintendent, the county board may 
appoint an a s s i s t a n t county superintendent and 
such other s u p e r v i s o r y , and c l e r i c a l a s s i s t a n t s , 
as are deemed necessary and f i x t h e i r s a l a r i e s 
and d u t i e s . During the absence or d i s a b i l i t y 
of the superintendent the a s s i s t a n t s u p e r i n 
tendent s h a l l perform a l l the dutie s of the 
county superintendent." 

47- 3 
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According to the fo r e g o i n g , the t r a v e l i n g expense of the 
county superintendent i s f i x e d by the Board of Education. How
ever, I would advise you, i f so f i x e d , the cost of meals may 
pro p e r l y be p a i d as t r a v e l i n g expense of the county Superintend
ent* 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 
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IOWA, STATE HIGHWAY COMMISSION 
A M E S , I O W A 

Form 13 

Aim®, Iowa 
mr&h 15» 195? 

Kr# O W W F W« JlrOtfai 
C i t y Attanssiy 
S.ft@«Endoah, Iowa 
Sot Boutin© of a&nunltlon. trccls t r a f f i c around, the c i t y . 
&e*r Br, Bfownt 
Sour l e t t e r on the above not-fcd subject asking whether or not & 
town has thto po-war to r©-rqat«? vehicles curry if/^. explosives 
has bie£ referred to this, of f l o e . <^s/y/ 
I c a l l your attest &cti to Chapter c ) f orVEcKs., 1954 and 
nmmly section 363.11 whiefcr^SraSta i\L£jg£i as.Allows? • 

*fhfcy s h a l l htaM^Qy e i | b provMeVfor the protect!cm c f 
l i f e <m& Qroofny agai^kt tiny &asrto e s t a b l i s h , house, 
aqulpaeat, etjJiff, unifor^tggar s s i n t a i n a. f i r e departsasnt. 
Shay *ov «stsmish tt/m l i m i t s . They arcu/ Jas* consistent . 
wiifc cod© stanafesda^rc^lgated by nation a l l y rsoogp.i2«d 
fir« prevention sgenoloa rssgul&te the storage, handling, 
use transportation of a l l Infleuaaablee, combustibles, 
and eatploslvaa, within, the oorpomte H a l t s , *m& iBsp«3fc 
fo r -ao£ abate f i r e bamros. 

Kftef* -hsv* been so crises i n Xov*. on thins p a r t i c u l a r question. 
However, the above Code section* constitute* en express grant of 
authority to c i t i e s feni towns to regulate the transportation of 
explosives through c i t i e s and towns. I t appears to bo a 
reasonable ©xereiee of the p o l i c e power to protect the publlo 
health, safety, ©nil general welfare* Th* re-routing of saaisjunitiQii 
trucJtes-around th® a i t y i s not a r e s t r i c t i o n of in t e r s t a t e eoaiassrce. 
I f t h i s o f f i c e ©a* he of further assistance, pl&agse c t l l upon tt®. 

2ours very t r u l y , 

C. J . Lytfian 
Special *issist&nt Attorney General 
f o r Iowa Stat© Bighw&y CcsiGlsalea 

CJLiJa 
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March 18, 1957 

Mr» K s r s t i a l l Camp 
Union Co-iBty Attorney 
Court House 
Cr<astonf Iowa 
Dsar Mr* Casapj 

Receipt Is atikiMwledged of your l e t t e r of March k-th 
as follows s 

"In 1953 th© lotm Bmployisaat Security Coramis-
alea requested e l e c t i v e o f f i c i a l s of Iowa to j o i n 

th© S o c i a l Security Act t i t l o d IVo and roquestod 
;̂h& o f f i c i a l s who wished and wore w i l l i n g to enter 
i n t o such an arraagcssent to pay 3$ of t h e i r wages 
retroactive to January 1st, 1951* 

"Under that authority various county employ
ees of Union County, low® paid into such fund 3£» 
of t b a i r wagts sine© January 1st. 1951 and the 
©ojssy was forwarded on Into ths lows Employiaeiit 
Security CoBniissIon* 

"VI© f i n d that i n soma counties only 1^% was 
p&id by the a l o c t i v e o f f i c i a l s and the other 1-|?1 
was mot by th© County as i s usually don© under 
th® So c i a l Security Act of th© Federal Govornciont. 

"The Board of Supervisors of Union County 
are now roady to refund to thase county employees 
ths l i / i that thoy ovor paid, which would represent 

S 1-3- 31 
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ths employers part of toe payment and I would l i k e 
an opinion from you that i t w i l l be a l l r i g h t for 
the Board of Supervisors to refund such paymant 
which m& made by the employees and should have 
been laade by the employer 

Although your l e t t e r r efers I n part to "county eza&iloy-
ees" and i n part to " e l e c t i v e o f f i c i a l s " i t appears from the 
whole that the " e l e c t i v e o f f i c i a l s " ,.ls meant* I f t h i s be the 
case* then Section 9?C»lk-j Code 195*%- appears to answer your 
question. I t provides as follows I 

"Elected o f f i c i a l s —• retroactive payments* 
o f f i c i a l , Ql the state of Iowa, or &gx • 

££ J&SL pollfelSEi. ®MtetiMoE&t who beeos»s subject 
to federal s o c i t y security covex-a^o under the pro-
v i s i o n s of the- agreement referred to i n section 
9?C,3 of t h i s chapter ask'2&&3£ %hm Qg&9r 
&i£ I f pay Into the., conferlbutlon fund estab
l i s h e d by 'section 97G«12 & fr^." S u f f i c i e n t jfcp. jg&x 
M lain i i s M i f m i i M &s&&i t& l U p a £ g M fi£ 
MM. gOBK>ensa,^,loin received as a public o f f i c i a l f o r 
each year or portion thereof that he has served as 
a public o f f i o l a l since January l y 1951* tiot to 
exceed t h i r t y - s i x hundred d o l l a r s f o r any year ©f 
service* The employment security, commission s h a l l 
c o l l e c t the tax hereby Imposed and £M. pr.qtiee^g. f 

'j^'-28& ̂ i ^ y j r a ^ f I M i i i a 7 l a s l a k -aarAal -imz&nr 
A I M jgattaar^ X ? 1951* I n the s&sne ssanner as i s pro-
vlLded I n the case of other public employees by the 
p'rwisions of subsection 2 of section 97*51 In or
der; to obtain r e t r o a c t i v e federal s o c i a l security 
CCv@j*ag© during t h i s period of tlma* such c o n t r i 
bution to bo c o l l e c t e d and guaranteed by the employ- • ' " •. 
er* -'The employa^nt se c u r i t y commission w i l l pay 
ahy-such -aiount contributed to provide for retro** 
active federal s o c i a l security coverage for the.in
d i v i d u a l I n question i n the s&a© manner a$ other 
payments are made f o r retroactive coverage of pub-
l i e e m p l o y e e s ( E m p h a s i s ours) 

Froxs the underscored portions i t seams manifest that 
the 3$ contribution be paid by the o f f i c i a l * not the county* 

ffhe quoted section v;as amended i n 1955 by Chapter 86 s § 2* Acts of the 5^th General Assembly as follows: 
"Section ninety-seven C point fourteen (97G*1^)> 

Code 195^» i s hereby amended by adding thereto the 
followings "Provided that no member of a county 
board of supervisors s h a l l be deemed to be an e l e c 
t i v e o f f i c i a l i n a part-time p o s i t i o n , but every 
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qteotev of a county board of supervisors s h a l l be 
deemed to be an employee v&thia the purview of t h i s 
C/hapier ®nd s h a l l be e l i g i b l e to receive a l l of 

benefits provided by t h i s chapter t© which he 
ŵ jT be ©htitled as an etsployee. ,» t t 

I t i s to be noted that the ̂ squirement i n Section 97C»l*f 
that payment of the %% be made "not l a t e r than October l f 1953»" remained unchanged and that the 1955 amendment contains no lang
uage aakiag I t expressly retroactive nor does I t r e f e r to any 
county o f f i c i a l other than members of. the board of supervisors* 
I t j therefore, appears to have no relevance to the question raised 
by your l e t t e r or to the hereinabove emphasized provisions of 
Section 970 

1 am| thereforey of the opinion that no statutory basis 
e x i s t s for the "refunds" concerning which you inquire• 

Very t r u l y yours f 

Assistant Attorney General 



March 20, 1957 

Honorable Henry C. Nelson 
State Representative 
B u i l d i n g 
Dear Representative Nelson: 

In re: Chapter 35CA - County Zoning Commission 
Receipt i s acknowledged of your letter of March 18 in which you state: 

"Bould appreciate opinion by your office on the above chapter in 
i t s application on an existing unsightly junk or automobile ireekitsg 
yard in my county* 

I t i s located outside of any incorporated town and no county zoning 
regulation i s now in effect that I'm aware of. 

Can the county board of supervisors in my county effect such zoning „ 
measure as to regulate this existing business?** 
In reply to your letter I would advise that the powers of the county zoning 

commission under the provisions of this chapter and the board of supervisors are 
set out in Section 358A.3 as follows: 

**. . .hereby empowered to regulate and restrict the height, number of 
structures, and size of buildings and other structures, the percentage 
of lot that may be occupied, the sisje of yards, courts and other open 
spaces, the density of population, and the location and use of build
ings, structures, and land for trade, industry, residence or other pur
poses, and to regulate, restr i c t and prohibit the use for residential 
purposes of tents, tr a i l e r s and portable or potentially portable 
structures;. . , n 

Hie chapter also provides in Section 358A.5 as follows: 
"Plan—objectives. Such regulations shall be made in accordance 

with a comprehensive plan and designed to lessen congestion in the 
street or highway; to secure safety from f i r e , panic, and other dangers; 
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to protect health and the general welfarei to provide adequate light and 
ai r ; to prevent the overcrowding of land} to avoid undue concentration 
of population; to f a c i l i t a t e the adequate provision of transportation, 
water, sewerage, schools, parks and other public requirements. 

Such regulations shall be made with reasonable consideration, among 
other things, as to the character of the area of the d i s t r i c t and the 
peculiar s u i t a b i l i t y of such area for particular uses, and with a view 
to conserving the value of buildings and encouraging the most appropriate 
use of land throughout such county." 
It i s my considered opinion that based on these limited powers and objectives 

quoted above that i f your county established a county zoning commission as provided 
in Chapter 356A,.they s t i l l would not have the power to regulate unsightly junk or 
automobile wrecking yards outside of the city limits, 

I would suggest to you that perhaps the matter can be taken care of as a pub
l i c nuisance under the provisions of Section 657.2 of the Code of Iowa. 

Yours very truly. 

WAEttad 

NORMAN A. ERBE 
Attorney General 
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Mr. Elmer W. H e r t e l , Chairman 
Board of Examiners In the B a s i c Sciences 
Wartburg Col lege 
Waver1y, Iowa 
Dear S i r : 

Receipt Is acknowledged of your l e t t e r of March 12 
as f o l l o w s : 

"Our Board of Examiners In the B a s i c Sciences 
would l i k e your o p i n i o n on a matter of t e s t 
ing procedures. Our law s t a t e s that a c a n d i 
date f o r a c e r t i f i c a t e must pass a l l t e s t s 
with at l e a s t a grade of 70 but must have en 
average of 75 In order to o b t a i n a c e r t i f i 
cate. A s i t u a t i o n sometimes occurs In which 

) a candidate may have passed in one subject 
but wishes to take i t over to r a i s e h i s aver
age. Can we permit htm to do t h i s , and If 
so, which grade stands on h i s record? Sup
pose he r e c e i v e d a lower grade on h i s retake 
t e s t than he o r i g i n a l l y had - w i l l the grade 
he made on h i s retake examination replace 
a l l others? 
"I don't b e l i e v e the law i s s p e c i f i c on the 
above. S h a l l our board e s t a b l i s h a p o l i c y 
on t h i s or what i s your o p i n i o n on the mat
t e r ? " 
In answer th e r e t o , I would advise you that the a u t h o r i t y 

of your board to permit "re t a k e " examinations Is e x p r e s s l y 
c u r t a i l e d by Section 147.16, Code 195**, which provides in per
i l nent p a r t : 

". . . If an a p p l i c a n t f a l I s to a t t a i n the 
required grade in one or more s u b j e c t s , he 
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may be re-examined In the subject or sub-
j e c t s In which he f a T l e d , at an examination 
w i t h i n one year without f u r t h e r a p p l i c a t i o n 
or examination f e e . . (Emphasis ours) 
Since the quoted s t a t u t e e x p r e s s l y l i m i t s " r e t a k e s " to 

subjects In which the candidate has f a i l e d , the grading problem 
presented in your l e t t e r cannot l a w f u l l y e x i s t . 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCS:MKB 
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Mr. Louis W# Wolverton 
Ms? Stof # Officer 
lo^a ;:'ieronautlcs Commission 
L O C A L 
Dear Mr* 'Jolverton* 

Receipt i s aclsnowledsed of yon? l e t t e r of z&reh 11th 
as follows s 

" I t i s the desire of the aeronautics Comrais-
s i a a that an opinion bs given r e l a t i v e to a p p l i 
cation of 330*15* Code of lov/a* as to the l i a b i l 
i t y of municipally- oimed public use a i r p o r t s * 

"In other v/ords * what l i a b i l i t y * i f any, do 
the c i t i e s have for the general public use f a c i l 
i t i e s * By general public use f a c i l i t i e s * I KSOQII 
f a c i l i t i e s othor than proprietary f a c i l i t i e s * " 

Section 330*15* Code 19!?+* provides as follows I 
"tfeeaed as public use* Any property acquir

ed* ovaaed, c o n t r o l l e d , or occupied for the purposes 
enumerated i n t h i s chapter• s h a l l bo and i s here
by declared to be acquired* owned, controlled* 
and occupied for a public purpose and as a matter 
of public need* and the l i a b i l i t y of any c i t y or 
town i n connection therewith s h a l l be no greater 
than that imposed upon municipalities i n the main
tenance and operation of public parks*" 

5 7 - 3 - 3f~ 
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At the outset, I raust advise you that i f your requess 
for an opinion was submitted at the request of some e i t y or 
town* i t i s an improper one* Opinions of t h i s o f f i c e are l i m 
i t e d by statute to questions suforaitted by members of the- l e g 
i s l a t u r e * state o f f i c e r s , and county attorneys j& oasssse^sS^SA 

<MU$Sk s£ £aai£ gafiaafitJlJEa ££fl£4S.* See Section 13*2(7)* Code 19 >U Also see 4-1 Iowa Law Review 3bl* 
However, es a matter of general information* I Mould 

advise you that tho l i a b i l i t y "imposed upon saunicipalitiee i n 
the rnaintenance and operation of public parks" i s defined by 
the decision of our Supreme Court i n Sipith, vjt* C i t y * 213 
Iowa 392, 239 lhtf. 29* t h e r e i n the Court said at page 39*+1 

"The r u l e long established i n t h i s state i s 
that a M u n i c i p a l i t y , i n the exercise of i t s purely 
governmental function, i s not l i a b l e for negligenee* 
Sarmdors v* C i t y of Fort Madison*, 111 Iowa 3.02; 
Ford v* Board Park Conraissioners, Iowa 1? P i t s -
serald v* Town of Sharon* 1̂ 3 Iowa 730s Hensley 
v* Inc. Town* supra5 t'locha v* C i t y of Cedar Hap-
i d s , supra1 Herman v* City of Chariton, supra5 
Harris v« C i t y of Des Moines, 202 Iowa 53J Armstrong 
v* Waffle* 212 Iowa 335} L e c k l l t o r v* C i t y of Des 
Moines, 211 Iowa 251? Lags v* City of MarshaHtovai, 
212 love. 53* 

"Governmental functions are exercised by iau-
e s i c l p a l i t l e s f or the benefit of the public* They 
are acts from which the c i t y , as a municipality* 
derives no peculiar advantage, pecuniary or other
wise, but acts and functions designed to advance 
and conserve the convenience* eoafort and welfare 
of the public* * • " 

Operation of an a i r p o r t has been hold a soveriusental 
function* See Abbo.t y.. Q%tx 2L ESS. Hoines.» 230 Iowa 9̂*+* Com
pare ^casaa £• Cjjsy. fl£ Sioux C i t y y ^ * 2 *o*& H96» where the e i t y 
was held l i a b l e to i t s tenant on lands adjacent to i t s a i r p o r t 
f o r negligence i n spraying i n s e c t i c i d e but on the ground that 
renting the said adjacent land to a tenant was a proprietary 
function, 

Very t r u l y yours* 

LCA safari 
LEOfiARD C, ABELS 
Assistant Attorney General 



March 20, 1957 

Mr. Martin Lauterbach, Chairman 
State Tax Commission 
State Office Building 
Des Moines,, Iowa 

Dear Mr. Lauterbachj 

This will acknowledge receipt of your question wherein you ask the 

proper basis for the assessment/ if one Is tc be made/ of thai merchandise 

which Is sold by Sears, Roebuck & Company through catalogue stores 

operating In the State of Iowa. We understand from your question that the 

catalogue stores do not sell merchandise directly from stock kept In the 

stores but that they do have on hand certain Items for the purpose of display. 

We understand also that the Sears, Roebuck & Company raises no question 

as to the assessahllfty of such display merchandise. We understand that 

under the plan of operation of such catalogue stores a customer comes into 

a catalogue store, looks at the catalogues which are available there and 

orders some particular Item or items. The order Is sent in to one of the 

warehouses of the company/ which in most cases would be Chicago for this 

area. The customer, when he orders the merchandise, may in some Instances 

pay cash and In some instances arrange for credit. The customer has the 

choice of where the merchandise Is to be sent by the warehouse. It can be 

delivered direct to the purchaser (which Is what happens in cases of large items), 

Si-3- 3f- V 
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to a third person (notably In the gift situation) or to the purchaser and persons 

he may designate at the catalogue store subsequent to its arrival at the 

catalogue store from the warehouse. It is our understanding that when the 

items are delivered to the catalogue store they have upon them the names of 

the purchasers and that the catalogue store employees place these items in a 

storage room until they are picked up by the purchasers. 

The pertinent provisions of the Iowa Code relative to this situation are 

Sections 428.16 and .17 of the 1954 Code of Iowa, which provide as follows: 

"428.16. Merchant' defined. Any person, firm, or 
corporation owning or having in his possession or under his control 
within the state, with authority to sell the same, any personal property 
purchased with a view to its being sold, or which has been consigned 
to him from any place out of this state to be sold within the same, or 
to be delivered or shipped by him within or without this state, except 
a warehouseman as defined in section 542.58, shall be held to be a 
merchant for the purposes of this title. 

"428.17 Stocks of merchandise. In assessing such 
stocks of merchandise, the assessor shall require the production of the 
last inventory and enter the date thereof In the assessment roll. If, in 
the judgment of the assessor, the inventory is not correct, or if It was 
taken at such time as to render It unreliable as to the amount or value 
of such merchandise, he shall assess the same by personal examination. 
The assessment shall be made at the same ratio of the average value of 
the stock during the year next preceding the time of assessment, as is 
provided by section 441.13, and if the merchant has not been engaged 
In business for one year, then at a like ratio of the average value during 
such time as he shall have been so engaged, and if commencing on 
January 1, then at the same ratio of the value at that time." 

These provisions of the law were construed by the Supreme Court of Iowa 

in the case of Transfer Co. v. Des Moines, 128 Iowa 732, 105 N.W. 211, 

with the following conclusions: 
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"Again, the language of the section is In the alternative, and 
the power is given to assess (1) property in possession within the 
State with power to sell, or (2) property purchased with a view of 
being sold, or (3) property which has been consigned to the holder 
to be delivered or shipped by him within or without the State. If any 
particular item of property within the State falls within the description 
of either clause, it Is assessable. The property in controversy had 
been consigned to appellant from without the State and was being held 
by it for the purposes of delivery and shipment, and unless there be 
other reason for its exemption than is contained in the language of 
this statute the iudgment appealed from must be affirmed." 

It will be noted from the discussion in the above quotation that the 

context of Sections 423.16 and .17 requires the word "consigned8, as It 

appears in Section 428.16, to be construed to include the shipment of goods 

to an agent for care, storage or future shipment as well as shipment of goods 

to an agent for purposes of sale, this interpretation was necessary to the 

holding in the above cited case and is consistent with definitions of "consign" 

and "consigned" as they appear in 15 Corpus Juris Secundum, page 987, 

Black's Law Dictionary, Fourth Edition, page 380, and Words and Phrases, 

Perm. Ed., Vol. 8A, page 327. The consignment in this case of the goods 

from the Sears, Roebuck warehouse to the Sears, Roebuck branch or agency 

In the State of Iowa is a consignment of such goods to be delivered at the 

convenience of the purchaser to the purchaser at the branch or agency within 

the third alternative stated in the quotation from the Iowa Supreme Court case 

above cited. 

As we understand the situation, those goods delivered to the branch or 

agency are not consigned beyond that branch or agency but are simply held by 
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the branch or agency for the convenience of the purchaser in accepting delivery 

thereof. The interstate commerce aspect of such a situation 1$ discussed In 

the Iowa Supreme Court case cited and it was there concluded that the goods 

in that case, which were consigned to the transfer company from out-of-state 

and held by the transfer Company for such subsequent disposition as the owner 

thereof might elect, were no longer In transit from one state to another and 

taxation thereof was not a violation of the provisions of the Constitution of the 

United States. The case of State v. Maxwell Motor Sales Corporation, 142 

Minn. 226, 171 N.W. 566, holds to the same effect as the Iowa Supreme 

Court case above cited. In this ease the Minnesota Supreme Court ruled that 

interstate commerce had ceased as to automobiles received by a storage agency 

for temporary storage intended for future deliver to residents of the state on 

orders received prior to storage. In the Sears, Roebuck situation the property 

consigned to the branch or agency is not ultimately destined in Its ioumey from 

out-of-state beyond such branch or agency and the continuity of interstate com

merce Is broken upon its delivery to such branch or agency. See State v. 

Continental Oil Co., 218 Minn. 123, 15 N.W.2d 542, cert. den. 65 S. Ct. 

562, 322 U.S. 803, 89 L. Ed. 641. The goods in the Sears, Roebuck 

situation have "come to rest for causes serving the purposes of the owner" within 

the meaning of that case and similar cases there cited. It Is immaterial and no 

part of the contract of purchase or delivery, as it is understood by this depart

ment, what disposition the purchaser makes of the goods upon his receipt of 
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same from the branch or agency. Such goods might or might not ultimately be 

taken by the purchaser to his place of residence or business. 

Those goods which are consigned from the warehouse outside of the 

state directly to the purchaser within the State and are not received by the 

branch or agency for delivery at that branch or agency to the purchaser do not 

come within the provisions of Sections 4 2 3 .16 and . 17 of the Code and, 

if they did, would not be taxable while in transit in interstate commerce. 

However, the Sears, Roebuck catalogue stores must pay Iowa personal property 

taxes upon the average value of the display merchandise above referred to and 

upon the average value of goods received and on hand for delivery to the pur-

chasers thereof during the year preceding the year of assessment according to 

the ratio set out In Section 428.17 of the 1954 Code whether or not the 

purchaser of such goods has title to such goods at the time of their storage 

pending delivery. 

Very truly yours, 

y. A. Iverson, 
Special Assistant Attorney General 

MAhfs 



Maroh 21, 1957 

Mr, Carl Rendrlckeon, <Tr« 
Assistant County Attorney 
Linn County Courthouse 
Cedar Rapids, Iowa 
Dear Vlr. Hendriokson: 

Receipt Is acknowledged of your l e t t e r of 
March 19th as follows: 

"The County School Superintendent of Linn County has requested t h i s o f f i c e to confirm Its opinion given him r e l a t i v e to , the following question: Do the Electors of an Independent School D i s t r i c t have the power by vi r t u e of Section 278.1 to purchase a home for the School Superintendent from funds accumulated by v i r t u e of a 2f m i l l levy f o r school purposes? 
" I t ia the opinion of t h i s o f f i c e that no power i s granted the Electors f o r such purpose. H 

Section 278,1(7), Code 195^. to which your l e t t e r 
refers provides as follows: 

"The voters at the regular e l e c t i o n s h a l l have 
power t o : 

Vote a achoolhouse tax, not exceeding two 
and one-half m i l l s on the d o l l a r In any one 
year, f o r the purohase of grounds, construction 
of sohoolhouses, the payment of debts contracted 
for the erection of pchoolhouses, not including 
interest on bonds, procuring l i b r a r i e s f o r and 
opening roads to Rchoolhouees. M 

Si-
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The express enumeration of authorized purposes? In the 
quoted section makes no reference to purchase of a 
superintendent'b home. Therefore, under the well-known 
r u l e , "expresaio unlus est exoluslo a l t e r l u s " , your 
opinion 1b correct. 

However, i n addition to confirming your opinion. 
It appears desirable to comment upon the manner i n which 
It reached t h i s o f f i c e . As you know, opinions of t h i s 
o f f i c e are l i m i t e d by statute to question© submitted by 
members of the l e g i s l a t u r e , state o f f i c e r s and county 
attorneys i n connection with the duties of t h e i r respective 
o f f i c e s . I t Is manifest from your l e t t e r that the instant 
question originated with a county o f f i c e r and that pursuant 
to Section 336.2(7) you had rendered an opinion answering 
the question submitted. The point I wish to bring to 
your attention 1b that when your o f f i c e has rendered ItB 
opinion to any of the publlo o f f i c e r s or bodies e n t i t l e d 

t h i s offioe simply because the recipient thereof may 
desire an answer d i f f e r e n t than the one he received. This 
of f i o e i s , of course, pleased to render an opinion to 
your o f f i c e on any question which my e x i s t i n your mind 
but i t should not be ooneldered as an administrative 
court of appeal from opinions of your o f f i c e i n caBen 
where you nave no doubt i n your own mind that the opinion 
you have so rendered i s correct. 

to such no corap under Rec ulsion to 

Very t r u l y yours 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:br 
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Honorable Robert B. Carson 
House of Representatives 
B u i 1 d I n g 
Dear Mr. Carson: 

Reference is made to a l e t t e r of March 5, 1957. In 
which you i n q u i r e as to the r i g h t to tow a p a t r o l or grader 
behind a pickup truck. 

Section 321.209 of the 195** Code of Iowa provides: 
"Towing - convoys - drawbars. No person 
s h a l l p u l l or tow by motor v e h i c l e another 
motor v e h i c l e over any highway outside the 
l i m i t s of any incorporated c i t y or town, 
except in case of temporary movement f o r 
r e p a i r or other emergency, unless such 
person has complied w i t h the p r o v i s i o n s 
of s e c t i o n s 321.57 and 321.58. * * * *" 

These l a s t two s e c t i o n s c i t e d r e f e r to manufacturers 
and dealers t r a n s p o r t i n g motor v e h i c l e s . 

Since a road grader or motor p a t r o l would meet the 
d e f i n i t i o n of "motor v e h i c l e " under the Iowa s t a t u t e i t 
would appear to t h i s o f f i c e to be a v i o l a t i o n of t h i s sec
t i o n to tow a motor grader behind a pickup truck from poi n t 
to point f o r conservation work. 

Several weeks ago the Department of P u b l i c Safety 
c a l l e d with regard to a proposed amendment to c o r r e c t t h i s 
s i t u a t i o n . 1 do not know the present s t a t u s of t h i s pro
posed l e g i s l a t i o n but 1 b e l i e v e one of the Representatives 
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has In mind modifying t h i s s e c t i o n to a l l o w the towing of 
c e r t a i n types of c o n s t r u c t i o n equipment. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 

) 



March 22, 1957 

Honorable Jack M i l l e r 
B u t 1 d I n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours In which you have 
enclosed a Senate B i l l now bearing Senate F i l e 372. in connection 
therewith you s t a t e the f o l l o w i n g : 

"I understand i n f o r m a l l y that you have questioned 
the l e g a l i t y of a proposed 'expense allowance* f o r 
l e g i s l a t o r s . The enclosed was prepared only a f t e r 
c a r e f u l review of the law, t a k i n g cognizance of the 
requirement that such allowances be 'uniform 1. 
Indeed, I f e e l that even though labeled 'expense 
allowance', t h i s would be regarded as 'compensa
t i o n ' . 
"Re the e f f e c t i v e date, Senator Byers advises 
that there was an Attorney General's o p i n i o n 
several years ago (when l e g i s l a t i v e s a l a r i e s were 
increased from 1 - 2 thousand) holding that such 
increase a p p l i e d to carryover senators in t h e i r 
second s e s s i o n . Your comments would be appre
c i a t e d . " 
in reference t h e r e t o , a f t e r c a r e f u l c o n s i d e r a t i o n , the only 

conclusion to be drawn is that expense i s allowable only as com
pensation and that compensation i s c o n s t i t u t i o n a l l y l i m i t e d to per 

/ diem and mileage. My reasons f o r t h i s conclusion are these. The 
c o n s t i t u t i o n a l i t y of an act of the character f i l e d was under con
s i d e r a t i o n and a d j u d i c a t i o n In the case of G a l l a r n o v. Long, State 
A u d i t o r . 214 Iowa 805, 243 N. W. 719. The act there under consider 
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t l o n was Chapter 1, Acts of the 43rd General Assembly, p r o v i d i n g 
as f o l l o w s : 

"Section 1. Each member of the general assembly 
and the l i e u t e n a n t governor s h a l l be paid h i s 
actual necessary expenses Incurred w h i l e in 
attendance at a session of the l e g i s l a t u r e , 
which s h a l l in no case exceed f i v e hundred d o l 
l a r s ($500.00) f o r any regu l a r s e s s i o n . Sworn 
itemized claims t h e r e f o r s h a l l be f i l e d w i t h 
the s t a t e board of audi t and the p r o v i s i o n s 
of chapter twenty-five (25) o f i t h e code s h a l l 
be a p p l i c a b l e thereto. The members of the 
f o r t y - t h i r d general assembly, i n c l u d i n g the 
li e u t e n a n t governor, s h a l l bt e n t i t l e d to the 
b e n e f i t s thereof." 
Under the a u t h o r i t y of that Chapter claims were f i l e d by 

c e r t a i n members of the L e g i s l a t u r e and the Lieutenant Governor f o r 
board, room, taxi c a b h i r e , r e p a i r of automobile, the expense of 
attending f u n e r a l s , cost of e n t e r t a i n i n g c o n s t i t u e n t s , garage r e n t , 
and other miscellaneous Items. I n j u n c t i v e r e l i e f was sought to 
r e s t r a i n the payment of the foregoing expense allowance to the 
members of the L e g i s l a t u r e and Lieutenant Governor. The lower 
court denied the r e l i e f but on appeal r e l i e f was granted. Drawing 
In question the. c o n s t i t u t i o n a l Ity of the foregoing designated act 
on these grounds under Section 25, A r t i c l e 111 of the C o n s t i t u t i o n 
which provides as f o l l o w s : 

"Each member of the f i r s t General Assembly 
under t h i s C o n s t i t u t i o n , s h a l l r eceive three 
d o l l a r s per diem w h i l e in s e s s i o n ; and the 
f u r t h e r sum of three d o l l a r s f o r every twenty 
mil e s t r a v e l e d , in going to and r e t u r n i n g from 
the place where such se s s i o n i s h e l d , by the 
nearest t r a v e l e d route; a f t e r which they s h a l l 
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re c e i v e such compensation as s h a l l be f i x e d by 
law; but no General Assembly s h a l l have power 
to Increase the compensation of It s own members. 
And when convened In e x t r a session they s h a l l 
r e c e i v e the same mileage and per diem compensa
t i o n , as f i x e d by law f o r the regular s e s s i o n , 
and none other." 

and Section 15, A r t i c l e IV, p r o v i d i n g as f o l l o w s : 
"The off J o l a l term of the Governor, and 
Lieutenant Governor, s h a l l commence on the 
second Monday of January next a f t e r t h e i r 
e l e c t i o n , and continue f o r two years, and 
u n t i l t h e i r successors are e l e c t e d and q u a l i 
f i e d . The Lieutenant Governor, while a c t i n g 
as Governor, s h a l l r e c e i v e the same pay as 
provided f o r Governor; and whi l e p r e s i d i n g 
in the Senate, s h a l l r e c e i v e as compensation 
t h e r e f o r , the same mileage and double the 
per diem pay provided f o r a Senator, and 
none other." 

(1) under the Iowa C o n s t i t u t i o n i s the a l l e g e d personal expense 
money allowed under Chapter 1, Acts of the 43rd General Assembly, 
expense of the proposed r e c i p i e n t s , and compensation to them, and 
(2) whether the kind of compensation provided f o r in Chapter 1, 
Acts of the 43rd General Assembly, Is p r o h i b i t e d by the C o n s t i t u 
t i o n . 

1. An a n a l y s i s of t h i s case d i s c l o s e s the f o l l o w i n g : 
a. A f t e r d i f f e r e n t i a t i n g between l e g i s l a t i v e and personal 

expense the Court observed w i t h respect to the a u t h o r i t i e s as f o l -
lowst 

"So f a r , them!, as the a u t h o r i t i e s are concerned, 
It Is apparent that chapter 1, Acts of the F o r t y -
T h i r d General Assembly, contemplates compensation, 
as d i s t i n g u i s h e d from l e g i s l a t i v e expenses. Such 
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expenses thus contemplated by the act under con
s i d e r a t i o n are personal and not l e g i s l a t i v e . Hence ~ 
they amount to a d d i t i o n a l compensation. This con
c l u s i o n f i n d s support tn the h i s t o r y of the Iowa 
C o n s t i t u t i o n , the h i s t o r y of the times under which 
i t was adopted, the l e g i s l a t i o n thereunder, and the 
e v i l s sought to be avoided by the C o n s t i t u t i o n . 
Those h i s t o r i c a l and other matters may be taken 
into c o n s i d e r a t i o n when i n t e r p r e t i n g the C o n s t i t u 
t i o n . A l l e n v. C l a y t o n , 63 Iowa 11, 18 N. W. 663, 
50 Am, Rep. 716; State v. Oammann (201 Wis. 84, 
228 N. W. 593) supra? Toncray v. Budge, 14 Idaho 
621, 95 P. 26; 12 Corpus J u r i s , pp. 712, 714 and 
715; Halsey & Co. v. C i t y of B e l l e P l a i n e (128 
Iowa 467, 104 N. W. 494) supra; State v„ Sheldon, 
(78 Neb. 552. I l l N. W. 372J supra; D i s t r i c t Town
ship v. C i t y of Dubuque, 7 Iowa 262; Town of 
McGregor v. B a y l i e s , 19 Iowa 43." 

b. A f t e r e x p l o r i n g the h i s t o r y of the l e g i s l a t i v e a t t i t u d e 
toward t h i s q uestion, the Court observed the f o r c e of h i s t o r y upon 
t h i s question as f o l l o w s : 

«»* * * * A f t e r that h i s t o r y and those years of 
uninterrupted uniform i n t e r p r e t a t i o n , together 
wi t h the great weight of a u t h o r i t y In the s i s t e r 
s t a t e s , as before i n d i c a t e d , sound c o n s t i t u 
t i o n a l i n t e r p r e t a t i o n compels the conclusion 
that the personal expenses contemplated by 
chapter 1, Acts of the F o r t y - T h i r d General Assem-

~ b l y are personal as d i s t i n g u i s h e d from l e g i s l a 
t i v e expenses and th e r e f o r e amount to and are 
a d d i t i o n a l compensation to the l e g i s l a t o r s . " 

A f t e r concluding that Chapter 1, Acts of the 43rd General 
Assembly, was u n c o n s t i t u t i o n a l , the Court stated* 

"Furthermore, t h i s r e s u l t i s supported by the 
express l i m i t a t i o n s placed i n , and at the end 
of , the f o l l o w i n g s e c t i o n s in the Iowa C o n s t l -
t l o n i Section 25 of a r t i c l e 3» and s e c t i o n 
15 of a r t i c l e 4. When f i x i n g the compensation 
f o r the Lieutenant Governor, s e c t i o n 15i a r t i 
c l e 4, of the C o n s t i t u t i o n , d eclares that the 
mileage and per diem compensation there pro-
vided s h a l l be rec e i v e d by him 'and none other.' 
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L i k e w i s e , in arranging the compensation f o r 
the l e g i s l a t o r in e x t r a s e s s i o n , s e c t i o n 25 
of a r t i c l e 3 provides f o r mileage and per diem, 
and then concludes w i t h the phrase 'and none 
o t h e r 1 • This phrase 'and none other' o b v i 
o u s l y , according t o the arrangement o f , and 
r e c i t a l s i n , s e c t i o n 25 of a r t i c l e 3, l i m i t s 
the L e g i s l a t u r e in r e g u l a r session to a com
pensation composed of mileage and per diem 
on l y . " 

In explanation of h i s concurrence in the G a l l a r n o o p i n i o n , 
J u s t i c e Evans s t a t e d : 

"I concur in the r e s u l t . 1 do not concur 
f u l l y In the d i s c u s s i o n , t r e a d i l y agree that 
the d i s t i n c t i o n between l e g i s l a t i v e expenses 
and personal expenses i s to be observed in the 
c o n s i d e r a t i o n of the case. The power to a l l o w 
the former inheres in the l e g i s l a t i v e f u n c t i o n 
and may always be e x e r c i s e d . The power to 
a l l o w the l a t t e r does not so inhere, nor may i t 
be e x e r c i s e d by the L e g i s l a t u r e , except to the 
extent of c o n s t i t u t i o n a l permission. Section 
25, a r t i c l e 3, of the C o n s t i t u t i o n , e x p r e s s l y \/ 
f o r b i d s the allowance of any other personal 
expenses than the mileage provided f o r in s a i d 
s e c t i o n . Chapter 1, Acts of the 43rd Gen. 
Assem., does purport to permit the allowance 
of personal expenses, which s e c t i o n 25* a r t i 
c l e 3 of the C o n s t i t u t i o n f o r b i d s . The Act 
Is therefore in v i o l a t i o n of the C o n s t i t u t i o n . 
In my judgment, that ends the argument. I t h i n k 
that the d e c i s i o n should be p r e d i c a t e d upon that 
ground and not upon the ground that the act in 
question c o n s t i t u t e d an allowance f o r compensa- \ 
t Ion. The act purports to a l l o w persona) ex- } 
penses. I would read i t according to i t s terms." 

2. Our view of the G a l l a r n o case i s confirmed by the f o l l o w 
ing from an annotation concerned w i t h the law of expense allowance 
to p u b l i c o f f i c e r s , in 5 A. L. R. 2d 1217, s t a t i n g as f o l l o w s : 

"In an a c t i o n to e n j o i n the payment of claims f o r 
a l l e g e d expenses f o r board, room, tax I cab h i r e , r e 
p a i r of automobiles, expenses Incident to attending 
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f u n e r a l s , the cost of e n t e r t a i n i n g c o n s t i t u e n t s , 
garage r e n t , mileage, drayage f o r moving household 
goods, and miscellaneous unest{mated items f i l e d by* 
the l i e u t e n a n t governor and c e r t a i n members of the 
l e g i s l a t u r e under a s t a t u t e p r o v i d i n g that the l e g i s 
l a t o r s and the l i e u t e n a n t governor should be paid 
actual necessary expense, not exceeding $500, i n 
curred w h i l e in attendance at a session of the 
l e g i s l a t u r e , the court in G a l l a r n o v. Long, (1932) 
214 Iowa 805, 243 N. W. 719, construed such s t a t u t e , 
to contemplate 'personal' and not ' l e g i s l a t i v e ' ^ 
expenses, and held that allowance f o r such expenses 
amount to an increase in compensation and contravened 
c o n s t i t u t i o n a l p r o v i s i o n s d e c l a r i n g -*each member 
of tnc f i r s t General Assembly under t h i s C o n s t i t u t i o n , 
s h a l l r e c e i v e three d o l l a r s per diem w h i l e In s e s s i o n ; 
and the f u r t h e r sum of three d o l l a r s f o r every twenty 
miles t r a v e l e d , going to and r e t u r n i n g from the pla c e 
where such session, i s h e l d , by the nearest t r a v e l e d 
route; a f t e r wh IcVi* they s h a l i r e c e i v e such compensa
t i o n as s h a l l be f i x e d by law; but no General Assem
b l y s h a l l have power to increase the compensation 
of i t s own members. And when convened in e x t r a 
session they s h a l l r e c e i v e the same mileage and 
per diem compensation, as f i x e d by law f o r the 
regular s e s s i o n , and none other i . . The Lieutenant 
Governor wh11e a c t i n g as Governor, s h a l l r e c e i v e the 
same pay as provided f o r Governor; and wh i l e p r e s i d 
ing In the Senate, s h a l l r e c e i v e as compensation 
t h e r e f o r , the same mileage and double the per diem 
pay provided f o r a Senator, and none other, on the 
ground that the c o n s t i t u t i o n a l p r o v i s i o n s l i m i t e d 
compensation which any l e g i s l a t u r e might f i x f o r i t s 
successors to mil.;eage and per diem." 

in t h i s connection i would advise that Senator Byers i s 
c o r r e c t in s t a t i n g that there i s an Attorney General i s o p i n i o n h o l d - v' 
Ing that an increase in compensation of members of the L e g i s l a t u r e 
i s a v a i l a b l e to carryover Senators in t h e i r second s e s s i o n . This 
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op i n i o n appears In the Report of the Attorney General f o r 1913 
at page 36. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSsMKB 

) 

\ 
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lastErajKso ttagttrtwsal* of 

Daa? ftp* Bsnaottt 
H^c^Ipt i s &Qkaowl©&$9<l of your letter* of --iareh 15th 

m followsI 
"Ptwsuaat to our c«̂ nw©rs&tioti of t h i s aacw»* 

lag $ ©xtelo&ad you w i l l fi&& th© eoaplet* f&Xfc ca 
tli® matter of ta© Iowa iJtato a i ^ i i c y OosBBlasioa 
H©ias*&?anc© Jtato consisting ef our eorrsspcManc© 
with ftr» Fred K# Stlsisr^ Vies fttoeidteni ©f th® 
Mv«?aal Surety Companyj £4,naola9 i-i©to?asSsa« 

" I t uould sees that £J?« Stia0ff has ralassd 
& goe4 point here &a& that M s stsggostisn Is a 
co^tsrootlv© on© and, would b© advctnizmoxm both 
to- th© Iftfa state iiighwey CoffiBlsdioa mid to tha 
•:&Bff«»&aee •c<»j$a»i©e#'* 

¥&* question to tfhlch your l e t t o i * r e f e r s as deduces 
from th© oow?o3pond®5teo fil©. siiclosocl vrith your l a t t e r r e lates 
to Section 6£2«i7t Cod© 195*49 oafl i s sst f o r t h I n a l e t t e r 3ot©& 
Pafcsraetry 1957» addrssasd to you by Mr# 8 t i r o * ad follows* 

• "Spoa re-reading th© section of the statist© 
involvod. I m aot see that i t would ©xeliid© th® 
p o s s i b i l i t y of our f i l i n g a yearly esrtiflc&t© 
with to© itepert-'-asjat s t i p u l a t i n g that yfljA r©* 



Oliver 1% 3tann©tt 

i&smre a l l of c&»©s over and &bov© ths- 10;$ 
l i s & l a t i o a • « * " (&S£)hadl0 OUTS) 

'Hi© $iM>t&t±oa thus appears to 3a© whathsr a surety 
eosspoay ffcraishiag ©a o f f i c i a l Bond and©? th© provisions of 
Ca^ptor 6 8 2 1 Cod© 19^*| •'just fll© to© reistf̂ aaii© c e r t i f i c a t e 
required l a Seetioa o§k*l?* Cod© 195**$ v i t h ©&eh 'aoad or vtetho? 
i t saay fil© an anm&X c e r t i f i c a t e ppeaiolv^ to obtain tuo r e 
quired reinsurance* 

Section 6ia2* 17> sods 195^1 pswiaes as f o l l o w * 
*'1*U& t&tlon on acceptance* £© such security 

s h a l l be accepted on any bond f o r ©a asaount l a ©»* 
©ess of t©a percent of th© paid-isp cash capital 
of such coa^&ay or ©orporetdoa unless th© oseeese 
^ M I X X^lHilSKSi, l a aosa other cssp&ny or ©or-
IKUFfetitn a u t h o r i a l , fee-do.-business i n th© et&tt 
cad i a ao e&ao to exceed 'tea percent of ths cap
i t a l of th© reinsuring eot.10.aay aril provided that 
& aigjaifea^ an sph> M a g m i &&aU. M £8%s&s&8& 

(Sqphaaia ours J 
S'httSj the requirement of tbe statute i s t<5ct a cer

t i f i c a t e b© filed shoeing that th© r e q u i s i t e vo&imsraaoo 4n 
a c t u a l l y l a e f f e c t not that i t u a i U a be obtained*' 

X am» therefore$ of th© oplaleii that th© ©pinion of 
t h i s offic© heretofore rendered and to ̂ h i c i i tm ©orrespoMeJasa 
f i l e enclosed with your.letter r e f e r s i s sorreet* 

Very t r u l y ycniirsj 

C* ABBUt 
Assistant Attorney General 

http://eot.10.aay
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Honorable W# £!# Whitney 
Ch&irnan*. Schools Coooattoo 
House c f iiepresentativas 
X* u G it. Xs 
Poor Sirs 

Receipt i s acknowledged of your l e t t e r of *ferch 21st 
as follows? 

"House F i l e 228 has 'been discussed recently 
i u Schools Cossaltte©» A question was r a i s e d as 
to the l e g a l i t y of what t h i s b i l l i s tr y i n g to 
do* 

»Defore considering the b i l l f u r t h e r f i t was 
thought advisable to get an opinion from your of
fice»» 

House F i l e 226 i s as follows t 
"An Act to aaaead'-̂  section three hundred twenty* 

oae point eighteen (321»le')f Code 1 9 r e l a t i n g 
to the exemption of c e r t a i n vehicles from r e g i s 
t r a t i o n * 

-lam* - • • • 
"Section 1* Section three hundred twenty-

eas point ©ighteea (321*13)9 Code 19!ft> i s asieaded 
by adding thereto the following subsection* 
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M ,Any school bus used exclusively to trans
i t pupils to sad from school sad school a c t i v i t 
i e s w i t h i n th3 state of Iowa*' 

"OQPLANASXOK OF mvm nm 223 

u Individuals aad private schools aow omXn* 
and operating school buses f o r the purpose of trans
porting pupils to aad frees school are required 
to purchase r e g i s t r a t i o n licenses for t h e i r bus
es* I t i s the f e e l i n g that they should ©a^ey the 
sarse p r i v i l e g e as that granted to the public school 
d i s t r i c t s f o r the transportation of pupils* 1 1 

Froa the explanation^ i t appears that' the purpose 
of the b i l l i s to extond the egmaptioa from r e g i s t r a t i o n fees 
provided i n Seotica 321*id, Code 195**? f o r c e r t a i n p u b l i c l y -
owned vehicles to school busses owned and operated fey private 
contractors aad private or parochial schools* 

I f the b i l l be unconstitutional » then i t njsat be so 
1^ v i r t u e of the provisions of .Article X, Section 3 9 Constitu
t i o n of Iowa*, which -provides as f o l l o w s i 

religion*, or p r o h i b i t i n g the free exercise there* 
of § nor s h a l l any parson b© coespelled to attend 
any place of worship t pay t i t h e s * taxes* or other 
rates f o r building or rep a i r i n g places of worship* 
0.? the malnteaaac© of aay tnlaister* or s i i a i ^ t r y * " 

This c o n s t i t u t i o n a l p r o v i s i o n has been applied to • 
schools by tha decision of our Supreme Court l a Sfoowltqn 2> 
iiau^hevegy 162 Iov?a &91, 166 &W« 202* i a which i t was held 
that public taxes may not bo l e g a l l y diverted to 'the mlnteaaaee 
of a school which i s under sectarian ssaaasejseat* However* the 
purpose announced i a the explaaatioa to 'House f i l e 228 d i f f e r s 
from, the Knowlton ease, i a that i t proposes not to di v e r t tax 
moneys but rather to •ffix^gg.t f r o a taxation c e r t a i n personal prop
erty* to vf.it» school busses owned by such schools* Although 
the e f f e c t upon the public revoaue would eeeia to be the 
saa»e w i t h e r the money be paid out or olaply not collected*, 
thus creating a border-line case under the quoted a r t i c l e * tax 
exemptions to suoh i n s t i t u t i o n s are not without precedent i a 
our st&tutes* See 9 for example, Section ^27*1(9) which exempts 
r e a l property held by r e l i g i o u s s o c i e t i e s for c e r t a i n purposes 
f r o s taxation aad which has been held c o n s t i t u t i o n a l under /ar
t i c l e I* Section 3 5 Constitution of Iowa in-Trustees pjt q r t s -

Ckajflpe £• State* ^6 Iowa 275, 20 As. Hep. 13&* 
) 
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However| even though the object expressed l a the ex
planation of the b i l l be c o n s t i t u t i o n a l , i t Is doubtful whether 
the language of the b i l l accomplishes such object. I t should 
be noted that the word "school" as used i n the b i l l i s modified 
by no descriptive adjective. In construing s i m i l a r language$ 
our Supreme Court has held i a .Silver, frahjfl fiqna* School P l a t . 
£* ffi=rit.®rl? 23b' Iowa 9<&* 29 M # 2d 21** # that - the word "school 0 ' 
used -alone without further express q u a l i f i c a t i o n includes pub
l i c schools only* 

?ery t r u l y yours 9 

Assistant Attorney Qsneral 

I/JA.8SSfEl 
cc - Fred H» J a r v i s 



March 22, 1987. 

Mr. Lee R. Watts 
County Attorney 
Corning, Iowa 

Dear Sir. Watts: 

The Attorney General has referred your inquiry as to the 
legal settlement of a young nan nineteen years of age 
and his wife who are in need of poor r e l i e f , wherein 
the facts indicate; 

The young man was born on November 14, 1937 in 
"A" County, Iowa, at which tine his parents had 
legal settlement In "A" County, Subsequently, he and 
his parents moved to and continue to l i v e In "B" County. 
On November 24, 1944, "B" County, Zowa served a notice 
of warning to depart on the young man's parents there-
by preventing the young man and his family from acquir
ing legal settlement in "B" County. 
In the F a l l of 1936, the young man married a g i r l 
who resided In, and who had legal settlement in "B" 
County. After their marriage, they continued to 
reside In "B" County and found i t necessary to apply 
to "B" County for poor r e l i e f and support. 

It Is clear that a legitimate minor child follows and has the 
legal settlement of his father. 1899 Report of Attorney General, 
page 145. Section 252.16 (5) 1954 Code. Accordingly, the 
service of notice of warning to depart by "B" County was sufficient 
to preclude the acquisition of legal settlement in said county 
by the young man or his parents. Section 252.16 (1) and 252.20. 
The subsequent failure of the young man or his father to f i l e 
an affidavit with the Board of Supervisors stating that they 
were no longer paupers and intended to acquire settlement In 
WB H County, precluded their acquisition of legal settlement in 
"Bn County. Section 252.16 (1), 1940 Report of Attorney General, 
p. 316. 

SI-3-HI 
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However, i t i s important to note that although he was under 
21 years of age at the date of marriage, the young man 
attained his majority by his marriage. Section 599.1. 
Therefore, he acquired the status of an emancipated child — 
one no longer subject to the control and care of the parent. 

V See 1940 Report of Attorney General, p. 525. Upon the 
young man's marriage to a g i r l having legal settlement in 
"Bn County, his wife took his legal settlement providing they 
lived together as husband and wife. Section 252.16 (4) 1940 Report 

v of Attorney General, p. 442, 1932 Report of Attorney General, 
p. 165. 

•'" There can be no doubt that any person having attained majority, 
and residing in this state (two) years without being warned 
to depart, gains a settlement In the county of his residence. 
See Clay County v. Palo Alto County, 82 Iowa 626, 48 N.V. 1053. 
Accordingly, the young man might acquire a legal settlement In 
his own right in "B" County after living in said county for a 
period of two years without being warned to depart. Section 
252.16 (1). 

J Accordingly, i t i s my opinion that Inasmuch as the facts indicate 
that the young man and his wife have not yet resided the 
requisite two year period in "B" County since the date of their 
marriage, that they have yet not acquired legal settlement in 
**BW County. 

Yours very truly, 

HEC/sp 
Harrison E. Cass 
Assistant Attorney General 
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Mr. Joseph M. Dean, Chairman 
State Board of Examiners for 
Professional Engineers ®nd Land Surveyors 
I112 Locust Street 
Des Moines, Iowa 
Dear Mr, Dean: 

Reference Is made to your recent Inquiry in which you 
ask the following two questions: 

1. May a c i t y or town in Iowa employ as a 
c i t y engineer one who Is not quel i f led under 
our statute as a registered engineer or a 
land surveyor? 
2. May a c i t y engineer perform contractual 
services for the c i t y or town of which he is 
an o f f i c e r ? 
With regard to your f i r s t question, Chapter 114 of the 

1954 Code of lows sets out the lows law r e l a t i n g to the profes
sion of engineering. The only exceptions to the requirements 
of the statute appear to he (n Section 114.26 In which certain 
employees of corporations end of the United States Government 
ere exempted from the q u a l i f y i n g requirements. There is also 
an early Attorney General's opinion Issued December 27* \9\$, 
which states that the exemptions referred to in t h i s section 
do not spply to municipal or c i t y engineers. It is therefore \ 
the opinion of t h i s o f f i c e that on© serving In the capacity of 
a c i t y engineer must be q u a l i f i e d under Chapter 114 of the 1954 
Code of low®. 

With regard to your second question, there seems to be 
l i t t l e doubt but what the position of c i t y engineer, whether by 
appointment or contract, makes that individual an o f f i c e r of 
the c i t y or town. Section 3&8A.1, subsection 7, of the 1954 
Code of Iowa, authorizes the c i t y council to appoint an engineer 
and f i x the terms of h i s employment. Section 3&8A.20 provides 
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that the c i t y engineer s h a l l have such power and perform such 
d u t i e s as are p r e s c r i b e d by law or ordinance. Both of these 
s e c t i o n s r e f e r to the c i t y engineer as an o f f i c e r . 

Section 368A.22 reads as f o l l o w s ; 
•M I n t e r e s t In c o n t r a c t s . No o f f l e e r , i n c t u d * 
Ing members of the c i t y c o u n c i l , s h a l l be 
in t e r e s t e d d i r e c t l y or i n d i r e c t l y , in any 
contract or j o b of work or m a t e r i a l or the 
p r o f i t s thereof or s e r v i c e s to be f u r n i s h e d 
or performed f o r the c i t y or town." (Emphasis 
ours) 
It Is the r e f o r e the o p i n i o n of t h i s o f f i c e that when 

one accepts the appointment as c i t y engineer he becomes an 
o f f i c e r of that c i t y or town and i s forbidden by Se c t i o n 
368A.22 to be i n t e r e s t e d d i r e c t l y or i n d i r e c t l y in any other 
contract or j o b or work or s e r v i c e s to be f u r n i s h e d . 

Very t r u l y yours, 

NORMAN A. €RB£ 
Attorney General of Iowa 

DON C. SWANSON 
A s s i s t a n t Attorney Genera) 

ElCSiMKB 
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Honorable Roscoe £. Greenwood 
State Representative 
Capitol Building 
Des Moines, Iowa 

Dear Mr. Greenwood: 

Mr. Norman A . Erbe, Attorney General of the State of Iowa, has 

handed to your writer a carbon copy of a letter addressed to Mr. M. K. 

floors, County Assessor, Mills County, Giawood, Iowa, from Mr. Ballard 

B. Tipton, Director, Property Tax Division, State Tax Commission, with 

the advice that you have asked the opinion of this office as to the correct

ness of the conclusions stated therein to the effect that com purchased by ^ 

a farmer for feeding purposes is assessable, and that corn harvested mors / 

than one year previous to the listing is also assessable if on hand on 

January 1st of the year of assessment. 

Section 427.1(13X22) provides: 

" 4 2 7 . 1 Exemptions. The following classes of property 
shall not be taxed: 

w* * * # 

"13. Agricultural produce* Growing agricultural and horti
cultural crops and products, except commercial orchards and vineyards, 
and ail horticultural and agricultural produce harvested by or for the 
person assessed within one year previous to the listing, all wool shorn 
from his sheep within such time, all poultry, ten stands of bees, all 
swine and sheep under nine months of age, and all other domestic 
animals under one year of age. 

3" 7 -3 -
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"22. Grain. Grain handled, as dsftned under section 428.35.9 

Section 427.13 provides in parti 

"427.13 What taxable. All other property, real or 
personal, is subiect to taxation in the manner prescribed, * * *." 

The balance of Section 427.13 is In no way here pertinent. 

Section 499.55 of the Cede as it relates to agricultural co-cparatlves 

provides; 

"499.55 Individual exemptions applicable. All 
exemptions or privileges applying to agricultural products in the 
possession or control of the individual producer shall apply to such 
products in the possession or control cf arcy association vjfoteh have 
been delivered to It by its members," 

Section 428.35 of the Code provides: 
"428.35 Grain handled. 

"1. Definitions. •Person* as used herein means individuals, 
corporations, firms and associations of whatever form. 'Handling or 
handled* as used herein means the receiving of grain at or in each 
elevator, warehouse, mill, processing plant or other facility in this 
state in which it Is received for storage, accumulation, sale, process* 
Ing or for any purpose whatsoever. 'Grain* as used herein means wheat, 
corn, barley, oats, rye, flaxseed, field peas, soybeans, grain sorghums, 
spelts, and such other products as are usually stored in grain elevators. 
Such term excludes such seeds after being processed, and the products 
of such processing when packaged or sacked. The term 'processing* 
shall not Include hulling, cleaning, drying, grading or polishing. 

"2. Tax imposed. An annual excise tax Is hereby levied on 
such handling of grain in the amount hereinafter provided. All grain 
so handled shall be exempt from all taxation as property under the taws 
of this state. the amount of such excise tax shall be a sum equal to 
ore-fourth mill per bushel upon all grain as herein defined so handled. 
(Emphasis ours). 

w3. Statement filing form. Every person engaged In handling 
grain shall, on the first day of January of each year and not later thars 
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sixty days thereafter, make and fife with the assessor a statement of 
the number of bushels of grain handled by him In that district" during 
the year immediately preceding, or the part thereof, during which he 
was engaged In handling grain; and on demand the assessor shall have 
the right to Inspect all such person's records thereof. A form for making 
such statement shall be included in th® blanks prescribed by the state 
tax commission, if such statement is not furnished as herein required, 
section 441.16, shall be applicable. 

"4. Assessment. The assessor of each such district, from 
the statement required or from such other information as he may acquire, 
shall ascertain the number of bushels of grain handled by each person 
handling grain in his district during the preceding year, or part thereof, 
and shall assess the amount herein provided to such person under the 
provisions of this section. 

"5. Computation of tax. The rate imposed by subsection 2 
of this section shall bo applied to the number of bushels of grain so 
handled, and the computed amount thereof shall constitute the tax to 
be assessed. 

M6. Payment of tax. Such specific tax, when determined as 
aforesaid, shall be entered in the same manner as general personal 
property taxes on the tax list of the taxing district, and the proceeds 
of the collection of such tax shall be distributed to the same taxing 
units and in the same proportion as the general personal property tax 
on the tax list of said taxing district. All provisions of the law 
relating to the assessment and collection or personal property taxes 
and the powers and duties of the county treasurer, county auditor and 
ail other officers with respect to the assessment, collection and 
enforcement of the tax imposed by this section." 

We find no other provision of law relating to your question. 

We find reference in Volume 23, Iowa Code Annotated, page 355, 

to four opinions of the Attorney General dealing with the subject of your 

Inquiry, including the opinion cited in Mr. Tipton's letter, which are 1940 
/ ' 

y Report of Attorney General, page 42; 1928 Report of Attorney General, 

page 98; 1919-20 Report ef Attorney General, page 377, and 1898 Report 

of Attorney General, page 213. These opinions, while dealing with statutes 
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which have been modified in soma particulars since their publication, are 

entirely consistent with the conclusions of Mr. Tipton's opinion. 

The provisions of Section 428.35 of the Code above cited are under 

study by this office at the request of die County Attorney of Wright County and 

it Is our present impression that answers to his questions concerning same will 

necessarily involve the question as to whether the exemption provided by 

Sections 427.1(22) and 428.35(2) for property subjected to the grain handling 

tax are applicable to such property when such property is no longer in the hands 

of the grain handler and/or in subsequent tax years. As It affects your present 

question the problem would be: "Is grain purchased from a grain handier for 

feeding or any other purpose sub feet to taxation In the hands of the farmer?'1. 

It Is your writer's intention to make an exhaustive study of this and related 

questions for staff consideration and you will be furnished a copy of this opinion. 

Except to the extent thay may be qualified by Sections 428.35(2) and 

427. K22), Mr. Tipton's conclusions, as above stated, are perfectly correct. 

Any expression the legislature collectively or legislators individually 

would wish to make concerning the intent scope of the grain handling tax and 

its exemptions would be most appreciated, for this tax is at present, in the 

opinion of your writer, so indefinite and vague as to practically defy interpretation. 

See in this connection Preamble to Report of State Tax Commission for 1956, 

page 12, paragraph number 3, a copy of which preamble Is herewith enclosed. 

Very truly yours, 

MAI:fs 
A. tverson, 

Special Assistant Attorney General 
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Honorable W. H. Tate 
Senate Chamber 
B u i 1 d I n g 
Dear Senator Tate: 

Re: Chapter 517A, Code of 195^ 
Reference i s made to your recent i n q u i r y to t h i s o f f i c e 

concerning the I n t e r p r e t a t i o n of Chapter 517A, Code of 1951*, 
r e l a t i v e to non-ownership 1 lab111ty insurance. 

The general question i n v o l v i n g t h i s Chapter of the Code 
came before t h i s o f f i c e In 1953 and an opinion was w r i t t e n 
October 5, 1953» by Oscar Str a u s s , A s s i s t a n t Attorney General, 
which In part s t a t e d as f o l l o w s : 

" I t Is to be noted that p r o v i d i n g t h i s i n s u r 
ance coverage Is not a duty imposed upon the 
several s t a t e departments, commissions, e t c . 
By the terms of the Act such departments, com
missions, e t c . are auth o r i z e d to purchase the 
coverage t h e r e i n p r e s c r i b e d and to pay the 
premiums thereon. This d i f f e r e n c e between 
the duty imposed and a u t h o r i t y conferred ex
p l a i n s the i n t e n t i o n of the l e g i s l a t u r e In 
the enactment of t h i s Act. Coverage f o r 
which the a u t h o r i t y Is granted i s l i m i t e d 
to the i n d i v i d u a l personal l i a b i l i t y that 
s t a t e o f f i c i a l s and employees may Incur In 
the operation of state-owned or c o n t r o l l e d 
automobiles In the performance of an o f f i c i a l 
duty. Under t h i s power an agency of the s t a t e 
Is authorized to purchase a p o l i c y of Insur
ance that w i l l cover the personal l i a b i l i t y of 
each of I t s employees when using s t a t e cars In 
the performance of t h e i r o f f i c i a l d u t i e s . 
Whether such purchase of coverage s h a l l be 
made and paid f o r Is a matter w i t h i n the d i s 
c r e t i o n of the commission, agency, e t c . , which 
employs the i n d i v i d u a l who performs the o f f i 
c i a l duty." 
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You a l s o ask a question concerning the coverage f u r 
nished to the State of Iowa. Section 517A.1 provides in 
part J "which Insurance s h a l l Insure, cover and pro t e c t 
against i n d i v i d u a l personal l e g a l l i a b i l i t y " . Since the 
words " I n d i v i d u a l " and "per s o n a l " are used I t i s the o p i n i o n 
of t h i s o f f i c e that It was not the Intention to In any way 
cover the State of Iowa but only the o f f i c e r s and employees. 

If we may be of any f u r t h e r a s s i s t a n c e in connection 
with t h i s matter, please l e t us hear from you. 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of Iowa 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 



March 21i 1957 

Hon. iilllman H. Sersland 
House of Representatives 
L O C A L 
Dear S i r : 

Receipt i s acknowledged of your inquiry of March 25th 
as to whether Senate F i l e 1 or Senate F i l e 2 ar© repugnant to 
the provisions of the Constitution of Iowa. 

Senate F i l e 1 appears to r3quire a l l school d i s t r i c t s 
i n Iowa which do not maintain a high school to become part of 
a d i s t r i c t which does maintain a high school by a c e r t a i n date. 
Senate F i l e 2 provides: for aid to school d i s t r i c t s which meet 
cert a i n standards of approval. 

With regard to Senate F i l e 1, I would r e f e r you to 
the decision of our Supreme Court i n Dean y., Armstrong , 2*f6 
Iowa **12, 66 N»W,2d 51, wherein the Court said, at page *fl5* 

" . . . As stated i n Waddell v. Board of D i 
rectors y 190 Iowa *t00t **06f 175-H.V/. 65, 67, a 
school d i s t r i c t ' i s a l e g i s l a t i v e creation. I t 
i s not organized f o r p r o f i t . I t i s an arm of the 
state, a part of i t s p o l i t i c a l organisation. I t 
i s not a "person" w i t h i n the meaning of any b i l l 
of rights or c o n s t i t u t i o n a l l i m i t a t i o n . I t has 
no r i g h t s , no functions, no capacity e:ccept such 
as are conferred upon i t by the Legislature. The 
l e g i s l a t i v e power i s plenary. I t may prescribe i t s 
form or organization and i t s functions to-day, and 
i t may change them tomorrow.*" 

Thus, the provisions of Senate F i l e 1 are within the c o n s t i t u 
t i o n a l powers of the l e g i s l a t u r e . 
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With regard to Senate F i l e 2, I would advise you that 
a si m i l a r type of l e g i s l a t i o n has existed as part of the s t a t 
utes of Iowa since 1919* See Chapter 293* Code 195^» which 
provides for a i d to c e r t a i n schools qualifying as "standard 1 1 

schools* Since Chapter 293 has existed as part of the Laws 
of Iowa for a considerable number of years, has never been chal
lenged as to c o n s t i t u t i o n a l i t y , and i s s i m i l a r to Senate F i l e 
2 i n that both measures provide a i d to d i s t r i c t s meeting cer
t a i n standards, i t Is my impression Senate F i l e 2 would be found 
"consti tvit i o n a l " • 

Very t r u l y yours, 

LSOHARD C. ABELS 
Assistant Attorney General 

LCArrafm 
ffotet 

The above opinion applies only to the b i l l as passed 
by the Senate and does not purport to cover any of the House 
amendments thereto* 



March 27, 199? 

Kr* Jamas &* Brornwoll 
Assistant Linn County Attorney 
Court Mouse 
Cedar Rapids, Iowa 
Sear Braiswells 

Receipt i s acknowledged of you;? lottos- of March 21st 
as follows * 

"Question has boen brought to us by th© Town-
ship Trustees of Grant Township of t h i s county 
concerning th© duty of the Township Trustees to 
s e t t l e disputes a r i s i n g under Chapter 1 1 3 , Gods 
of Iowa ( 1 9 5 * * ) i n circumstances under v/hieh the 
parties to the boundary l i n e dispute are residents 
of an incorporated town* The boundary l i n e d i s 
pute involves t r a c t s of land e n t i r e l y w i t h i n the 
incorporated l i m i t s of the town* 

" I t Is the duty of the Township Trustees to 
serve as fence viewers or to s e t t l e disputes a r i s 
i n g under Chapter 113 i n these circumstances?" 

i • 
In answer thereto, I would refer you to an opinion 

which appears at page 3 9 6 of the 1 9 3 S * Report of the Attorney 
General and states i n pertinent part as follows * 

"There i s nothing i n Chapter HQ which l i m i t s 
th© j u r i s d i c t i o n of fence viewers to that part 
of t h e i r township which l i e s outside of c i t i e s 
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aad tovms• I t v?culd not be assumed that township 
trustees as fence viewers have any authority to 
compel the construction of a fence between adjoin- . 
ing owners of property i n the business d i s t r i c t 
of a c i t y or town* I f they have j u r i s d i c t i o n t i l t h 
reference to fences i n the outlying; portion of a 
c i t y | they hav© the sas& j u r i s d i c t i o n i n a l l other 
parts of I t * Section 5?<¥+ gives c i t i e s and towns 
the power to r e s t r a i n and pro h i b i t the tj.se of barbed 
wire to enclose land w i t h i n the corporation and 
to r e s t r a i n and pr o h i b i t the running at large of 
c a t t l e | 'horsesj swine s sheep and other animals 
and fowl within the l i m i t s of such corporation* 

11 While the statutes sight be more s p e c i f i c 
i n regard to the t e r r i t o r i a l j u r i s d i c t i o n c f the 
fence viewers, we believe they have no j u r i s d i c 
t i o n i n c i t i e s and towns and that the c i t y cad 
town o f f i c e r s and the courts have exclusive j u r 
i s d i c t i o n w i t h i n such corporate l i m i t s 

Very t r u l y yours. 

LBOKARD C* ABSL3 • 
Assistant Attorney General 

L C A s i s f s i 

http://tj.se


March 27, 1957 

Mr. v i i l l i a m Pappas 
Gerro Gordo County Attorney 
15 Second street* 
Mason C i t y * Iowa 
Dear Mr* Pappas» 

Becelpt Is acknowledged of you? l a t t e r of K i r c h 25th 
as f o l i o s s 

"The Town of BocJxwell and. several adjoining 
Townships located i n Ctarro Gordo County* Iowa* 
are planning j o i n t l y to own*, operate and maintain, 
f i r e " protection f a c i l i t i e s and services* The au
tho r i s a t i o n f o r the townships to pa r t i c i p a t e i n 
such an arrangement i s found i n Sections 359* 1^ 
to 359#**5 of the 195*<- Code of Iowa* The author
i t y f o r the town to p a r t i c i p a t e i s found i n Sec
t i o n 3oo*12 of the 195^ Code of Iowa* 

"From th© reading of t h i s l a t t e r section you 
t r i l l note i t provides that the Town s h a l l have 
the power, "when authorised by majority vote of 
the electors thereof at a regular or spe c i a l e l e c 
t i o n c a l l e d for that purpose upon notice required 
by lav/* to engage In the j o i n t a c t i v i t y . 

"The question which we have I s * what Is the 
notice that i s required to be given of the regu
l a r or special e l e c t i o n c a l l e d to vote upon t h i s 
siatter? I t i s the provision for posting of notice 
as It:, contained i n Section 359*1*1*- r e l a t i n g to the 
elections on such matter to be held by the town
ships or i s i t sazae other provisions? I do not 
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f i n d any other provision i n the law with reference 
to what the notice should consist of* 

" I would appreciate your opinion as to what 
notice i s required under the provisions of Section 
36b'#12 f o r the holding of the e l e c t i o n referred 
to therein."' 

In answer thereto* I would advise you the question 
has been previously considered i n a l e t t e r opinion of t h i s of
f i c e addressed to Mr* Robert Shepard and dated September 21, 
1951** hereinafter exhibited i a pertinent part as follows J 

"In reply thereto I advise you that I too 
f i n d so general p r o v i s i o n for notice of a s p e c i a l 
el e c t i o n * Insofar as the township Is concerned 
when i t intends to j o i n with another township or 
any c i t y or town i n the purchase mid saaintenance 
of f i r e equipment a notice of such e l e c t i o n Is 
giv^n bj: posting i n three public places i n the 
township not less than ten days before th© time 
of such e l e c t i o n . See Section 359-^* Code of 
%99*m However, insofar as the e l e c t i o n authoriz
ing a c i t y to j o i n i n the operation of f i r e equip
ment with an adjoining township there appears to 
be no general or s p e c i a l statute providing f o r 
the posting of any notice* 1 a& disposed to the 
view" that a notice i n the form and maimer of the 
provisions of Section h07,&f Code of 199*$ would 
be a s u f f i c i e n t notice of special e l e c t i o n to j o i n 
with the township i n the operation of f i r e eauip-
sient under the authority of Section 3o6*12, Code 
of 199* *" 

Very t r u l y yours, 

LEONARD C* ABEL3 
Assistant Attorney General 



Karch 27, 1957 

Hon* i&els J* JSiolsen 
House of iiep*eso;itatiV9E> 
L O C K L 
i>e&r i i i r ? 

Receipt i s aetoiowledgod of your i ^ u l i - y of ^-arch 25th 
In which you inquire whether a c i t y council has yam? to '-l,zn 
a contract with'a 1st bos* union governing wagesP houses* and worsening conditions of c i t y employees• 

In answer thereto, I 'would advise you that our ;fcpp&sft 
•QQurt has ruled on ataay occasions that c i t i e s and towns a:.?©" 
creatures of statute • with only tnose powers conferred by s t a t 
ute or reasonably and necessarily implied as incident to exor
c i s e of an express powar* &eji$£§X &fl&> £&• £• i&S&S&U 
230 Xowa 2/65 297 iuW. 502 and cases cited therein* 

An examination of the statutes conferring powers on 
c i t i e s ard towns reveals n-/ authorisation, f o r an ;ugA»eea3ni with 
a union, for t;ie Tjur^oae of f i x i n g wages, tutors t unci working 
cooSltiros of public employees* Powers eouferrecl w.pon a wtaii«» 
c i p a l corporation cannot be enlarged py l i b e r a l construction* 

z* i>a& ^30 lows 12^6, 300 H . W . 562, 

I would also refer you to an o f f i c i a l opinion of t h i s 
o f f i c e wilch appears at page 162 of the V)k6 Ueport of the At
torney General 1 to the ef f e c t that County boards of Supervis
ors cannot eater i n t o 3uch agrfoments* The p r i n c i p l e s therein 
set f o r t h apply with equal force to c i t i e s and towns. 
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i'ou are* therefore, advised that c i t y councils havo 
no authority to enter Into agreements with unions f i x i n g wages, 
hours 9 and working conditions of ifluidcipal employees* -

Yours Very t r u l y f 

Assistant Attorney General 



March 27, X957 

Mr. Elmer F. Heckinger, Director 
income Tax Division 
State Tax Commission 
State Office Building 
Des Moines, Iowa 

Dear Mr. Heckinger; 
This will acknowledge receipt of your request for an opinion which 

was submitted to this office in the following form: 

"Several inquiries have been received by this office concern
ing the net operating loss deduction for Iowa corporation income tax 
purposes. In all cases the question relates to the amount of operating 
loss allowable on such returns. There seems to be considerable 
doubt by the corporations in question as to the propriety of non-
recognition of federal income tax refunds and or payments which accrue 
to the year of loss, it is pointed out to us in each instance that our 
regulations effectively provide that refunds and payments of federal 
income taxes are not to be taken into consideration in arriving at a 
net operating loss deduction for Iowa Income tax purposes. Reference, 
regulation 22,9-6(b). 

"It has been our position that refunds which stem from net 
operating loss carrybacks accrue to the year of loss In the case of 
accrual basis taxpayers. This is so because the event which fixes 
the refund Is the loss year. This seems to be a well accepted 
position and ( do not believe that this particular point warrants any 
research. You will find, I am sure, that most states which have an 
income tax law hold that such refunds accrue to the year of loss. I 
am also Informed that the Bureau of Internal Revenue holds likewise. 
Taking this Into consideration together with Section 422.35 and more 
particularly Subsection 4 of such section, leads the writer to but one 
conclusion; that being that regulation 22.9-6(b) is inconsistent with 
the law and, therefore, invalid, it would appear that for Iowa corpo
rate income tax purposes an operating loss should be reduced by refunds 
and increased by payments of federal income tax applicable to the loss 
year. Such a holding means, of course, that the operating loss deduction 



Elmer F. Heckinger 2- March 27, 1957 

In all cases will differ from the operating loss for federal tax purposes. 

''Attached you wilt find two examples which reflect the thoughts 
expressed in this letter. Your respected opinion relative to the question 
posed would be greatly appreciated." 

The examples attached to your inquiry are as follows: 

"Example 1. (Cn accrual basis) 

"Corporation X sustained an operating loss of $20,000.00 in 
the year 1957. This loss when carried back to the year 1956 (for 
federal tax purposes) results in a refund from that year of $5,000.00. 
The refund is properly accrued to the 1957 Iowa corporation return, 
thus actually reducing the Iowa loss to $15,000.00 for that year. 
Applying regulation 22.9-6 to this case would result in the following 
application to the years 1955 and 1956 for iowa tax purposes: 

1957 1956 1955_ 
($20,00071107 Federal loss Met income $10,000.00 Net income $l6,000.0Q 

5,000.00 Less refund 
($15,000.00) Net loss Carryback 10,000.00 Carryback 10,000.00 

Income fiione Income None 
(,|F in the above example Subsection 4 of Section 422.35 Is 

applied, the following application applies to the years 1955 and 1956. 

1957 1956 1955 
($20,00070~07 Federal loss Net income $10,000.00 Net Income $10,000.00 

5,000.00 Refund 5,000.00 10 , 0 0 0 . 0 0 
($15,000.00) Net loss Income $ 5,000.00 Income None 

"Example 2. (On cash basis) 

"Corporation X sustained an operating loss of $20,000.00 In 
the year 1957. During 1957 said corporation paid additional back 
federal income taxes of $10,000.00, thus reflecting a $30,000.00 
loss for Iowa Income tax purposes. Applying regulation 22.9-6 to 
this case would result in the following application to the years 1955 
and 1956 for Iowa income tax purposes: 

1957 1956 1955 
( $ 2 0 , 0 0 0 3 $ ! Federal loss $10,000.00 $10 ,000.00 

10,000.00 Additional tax Carryback 10,000.00 Carryback 10,000.00 
($36,000.00) Total loss Net ISone Net None 
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"If In the above example Subsection 4 of Section 422.35 is 
applied, the following application applies to the years 1955 and 1956. 

1957 1956 1955 
($20,OOOTUOTFederal Loss TH7DO0.OO TnJ#©Q0.0 
* 10,000.00 Additional Carryback 10,000.00 Carryback 10/000.0 

. federal tax .. 
($30,OGG.oO) Total loss Wet None Net Rone 

^AVAILABLE FOR CARRYOVER TO 195S $10.000.00" 

The section of the 1954 Code of Iowa, as amended, which is here 

pertinent is Section 422.35(4), which provides as follows: 
"422.35 Net income of corporation—how computed. The terra 

'net Income* means the taxable income less the net operating loss 
deduction, both as computed for federal income tax purposes under the 
Internal Revenue Code of 1954, with the following adjustments: 

«>v * *, 

" 4 . S u btract federal income taxes paid or accrued, as the 
case may be, during the tax year, adjusted by any federal income tax 
refunds." 

The first sentence of Reg. 22.9-6(b) provides as follows: 

"b. Net operating losses occurring In tax years beginning on 
or after January 1, 1955, are to be reflected in the computation of 
Iowa taxable income for each tax year beginning on or after that date 
in the manner and to the same extent as they are reflected in federal 
taxable income for the same tax years." 

This first sentence of Reg, 22.9*-6(b) is obviously an attempt by the 

Tax Commission to restate that portion of Section 422.35 which states the 

"term *net Income1 means the taxable income less the net operating loss 

deduction, both as computed for federal income tax purposes under the Internal 

Revenue Code of 1954, * * and does not purport to state that the net 

operating loss as computed for federal income tax purposes shall without adjust" 
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ment represent the "net income" or net loss on any Iowa income tax return 

for any given year. Immediately following the last quotation from Section 

422.35 appear the following words, "with the following adjustments: * * *. 

4. Subtract federal income taxes paid or accrued, as the case may be, 

during the tax year, adjusted by any federal income tax refunds," Reg. 

22.9*6 is somewhat ambiguous in that it fails to mention the fact that 

under Section 422.35 taxable income and the net operating loss deduction 

as computed for federal income tax purposes under the internal Revenue Code 

of 1954 are sub|ect to certain adjustments, including that for federal income 

taxes paid, accrued or refunded during the tax year period. In the event of 

conflict or suggestion of conflict between the statutes and the regulations of 

the Iowa State Tax Commission, the statutes must, of course, prevail. Under 

Section 422.35 of the 1954 Code of Iowa, there can be no doubt that In 

computing the "net income" which is subjected to income tax under the pro* 

visions of Section 422.33 of the 1954 Code of Iowa taxable income and 

the net operating loss deduction, as they obtain for federal income tax purposes, 

are subject to and must be adjusted by those federal income taxes paid or 

accrued, as the case may be, during the tax year, adjusted by any federal 

income tax refund. The statute itself Is so clear as to preclude application 

of any rule of statutory construction other than that which is to the effect 

that where the language of a statute is plain and the meaning thereof clear, 

neither the courts nor this office may search for its meaning beyond the 

express terms of the statute. In this connection please see Iowa Public 
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Service Co. v. Rhode, 230 Iowa 751, 298 N.W. 794; McJImsey v. City 

of Des Moines, 231 Iowa 693, 2 N.W. 2d 65* Stuart v. Pilgrim, 

Iowa , 74 N.W. 2d 212, and Michel v. State Board of Social 

Welfare, 245 Iowa 961, 65 N.W. 2d 89, which are from a long line of 

cases in Iowa and other jurisdictions to this same effect. 

The portion of Reg. 22.9-6(b), above cited, is not necessarily void 

for the reason that it is not necessarily in conflict with the statute. This 

portion of this regulation is Simply ambiguous as to whether its reference is 

to the net operating loss before or after adjustment and is consistent with the 

statute when read as applying to the net operating loss deduction prior to the 

adjustment thereto which must necessarily be made under the provisions of 

Section 422.35 of the Code. 

It is, therefore, our conclusion that your interpretation of Section 

422.35 of the 1954 Code of Iowa, as amended, is correct insofar as the 

ultimate result is concerned, and that the taxable income and the net operating 

loss deduction of corporations subject to the Iowa corporation income tax law 

are to be adjusted by those items specified in Section 422.35 of the Code, 

as amended̂  including an adjustment for those federal income taxes paid or 

accrued, as the case may be/ during the tax year, adjusted by any federal 

income tax refund. To the extent that the first sentence of Reg. 22.9-6(b) 

may in its ambiguity be construed to be inconsistent with this conclusion 

it is of no force or effect. 
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Very truly yours, 

M. A. iverson, 
Special Assistant Attorney General 

MAlsfe 



April 1, X957 

Colonel Albert J. Clark, OSAF 
Director of C i v i l Lm 
Office of The Judge Advocate General 
Department of the Air Fore© 
Washington 25, D. C. 
Dear Colonel; 

Receipt .is acknowledged of your letter of March 27 with reference to on 
attorney General's opinion dated February 26, addressed to Donald L. Nelson, Story 
County Attorney, Nevada, Iowa, the subject of which was the auto-licensing require
ments as they apply to armed forces personnel stationed within the State of lorn, 
and i n which you request: (1> That we reconsider the opinion i n the light of the 
authorities cited in your letter; and (2) That we take such steps as my he ap
propriate and available to postpone any action by local authorities against sdlitary 
personnel in Iowa for failure to display Iowa license plates* 

In response to your inquiry, I would li k e to point out several things in 
connection with the two cases referred to tm by you. 

In the case of Darner on v. Brodhead. decided by the U. s. Suprene Court on 
Apr i l 6, 1953, I t appears obvious that the tax therein coaplalned of was a personal 
property tax for the Court states that they "assessed a tax of $23.21 on his personal 
property, acstly household goods i n the apartment which he valued at $460." This was 
properly held to be i n violation of the provisions of the Soldiers* and Sailors* C i v i l 
Relief Act as a property tax. 

Referring to the case of Wootlroffe v. Ifte VI1lane of Park Forest, decided 
on October 16, 1952 i n the United States D i s t r i c t Court for the Northern D i s t r i c t of 
I l l i n o i s , Eastern Division, a serviceman, under the provisions of the Soldiers* and 
Sailors* C i v i l Relief Act, was held to have been improperly taxed on a personal 
property tax basis by the Court where i t states: 

"It i s the vievt of the Court that the previsions of the aforemen
tioned statute (Soldiers* and Sailors* C i v i l Belief Act) exeapt the 
petitioner from the payment of the vehicle tax to the Village of 
Park Forest. . • . personalty of such military person, which by this 
section includes a motor vehicle, shall not be considered to have a 
situs for tax purposes in any p o l i t i c a l subdivision." 
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It appears obvious to the vrriter that both of these oases refer to the 
ia^ositioa of a personal property tax and thus f a l l within the prohibitions set 
out i n the Aot of 1940. 

deferring not? to the pronouncements of our Iowa authorities concerning 
the nature of the automobile registration In Iowa, X would cite to you an Opinion 
of the Attorney General, 1926, page 369, which states: 

"The license fee provided by statute i s not a tax and the mere 
exenpiion of the automobile froa personal taxation does not laake 
i t so, The supreme court of this state has held in an early case. 
State vs. Gish, 168 Iowa, 70, at page 01, as follows . . . 
that such license fees are paid for the privilege of using the 
roads and highways of this state has been accepted over so long 
a period of tiiae that we do not dees: i t necessary to c i t e further 
authority upon this question." 
Our Iowa Supreme Court said i n the case of Solbercj v. Davenport. 211 Iowa 

612, 232 K.W. 477, at page 621s 
" I t i s quite evident that the charge herein i s a charge for the 

, privilege of using the streets and higtusays as a place of business, 
the highways belong to the public for ordinary use and general 
t r a f f i c , and they are free and cetaaon to a l l . Such use, however, 
i s a acre privilege, and not an inherent or natural right. (Citing 
eases)4* 

And, at page 623: 
"Our conclusion i s that, while the charges raado herein are con
sidered as a tax, they are not a property tax, and therefore do 
no violate Article VII of Section 7 of the Constitution. M 

This problem was again considered i n the Report of the Attorney General, 1932, 
at page IS, where i t was held that: 

"A person who kept and operated his automobile in the state for 
periods totalling s i x nonths or longer i n one year, would be re
quired to purchase a license; and i n case he did not procure such 
license at once upon his entrance Into the state, he aouid be sub
jected to a l l of the penalties provided in such cases, including 
the criminal penalty provided i n Chapter 251," 

i 
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tinder the present status of the law of Iowa concerning this subject, as 
interpreted by our Supreme Court, as well as opinions of the Attorney General and 
this current office, I must advise you that we have reconsidered our opinion of 
February 28 and find that i t i s i n conformity with the law of the State of Iowa. 

With respect to your request that we defer action by local authorities 
against military personnel in Iowa for failure to display Iowa license plates, I 
must advise you that this i s a matter for our local law enforcement officers and 
this office sees no reason for delay in enforcing our Iowa law. 

Many thanks to you for your interest in this matter and your providing 
this office with copies of the federal opinion and the Soldiers* and Sailors' C i v i l 
Relief Act of 1940. 

NAI£:md 
CC: Department of Public Safety 

L o c a l 
Mr. Donald L, Nelson 
Story County Attorney 
Nevada, Iowa 
Iowa Military D i s t r i c t 

Att: Colonel Garten 
Slejor General Fred C, Tandy 
Adjutant General 
B u i l d i n g 

Yours very truly 

Attorney General 



HEAONOTE: It Is q(\ conclusion in response to your qf,•' Lion that motor 
vehicle fuel purchasea by a manufacturer may be either subject to or exempt 
from Iowa sales taxation according to the facts concerning the use to which 
it is applied. 

April 2, 1957 

Honorable John A. Walker 
State Senator 
Senate Chamber, Capitol Building 
Des Moines, Iowa 

Dear Senator Walker: 

We have for study your question concerning the propriety of the 

collection of sates taxes on that motor vehicle fuel used by manufacturing 

companies engaged in manufacturing in the State of Iowa. To use an 

illustration to your question, the question might be paraphrased, "Should 

companies such as the Maytag Manufacturing Plant at Newton, Iowa, be 

paying the Iowa sales tax en such motor vehicle fuel as is consumed by 

that company in or In connection with its manufacturing operations?" 

You advise us the Treasurer of State through the Motor Vehicle 

Fuel Tax Division has indicated to you that that division grants a full 

refund of the state gasoline and other motor vehicle fuel taxes only in 

the event such products become ingredients of the product manufactured, 

as is the case, for instance, of motor vehicle fuel used as a thinning 

ingredient in paint manufactured for sale. 

The provisions of the Iowa Sales Tax Law which ars here pertinent 

are Sections 324.50, 422.42(3), 422.46 and 422.52(4), which provide: 
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"324.50 Refund. Any person who shall use any motor 
fuel for the purpose of operating or propelling stationary gas engines, 
farm tractors, aircraft or boats or for cleaning or dyeing purposes, 
or for any other purpose except in motor vehicles operated or intended 
to be operated upon the public highways, and who shall have paid the 
license fees for such motor tuel imposed by this chapter, either directly 
to the treasurer or Indirectly by having the same added to the price of 
such fuel, and who shall have obtained a permit therefor as provided 
In this chapter, shall be reimbursed and repaid the amount of such 
license fees so paid, * * (Emphasis ours) 

"422.42 Definitions The following words, terms, and 
phrases, when used in this division, have the meanings ascribed to 
them in this section, except where the context clearly indicates a 
different meaning. 

«* * * 

H 3. •Retail sale* or 'sale at retail' means the sale to a con
sumer or to any person for any purpose, other than for processing or 
for resale of tangible personal property and the sale of gas, electricity, 
water, and communication service to retail consumers or users, but does 
not include commercial fertilizer or agricultural limestone, or electricity 
or steam when purchased and used in the processing of tangible personal 
property intended to be sold ultimately at retail. Tangible personal 
property is sold for processing within the meaning of this subsection 
only when It is intended that such property shall by means of fabrication, 
compounding, manufacturing, or germination become an integral part of 
other tangible personal property intended to be sold ultimately at retail, 
or shall be consumed as fuel in creating heat, power, or steam for 
processing or tor generating electric current." (Emphasis ours) 

"422.46 Credit on tax. A credit shall be allowed against 
the amount of tax computed to be due and payable on the gross receipts 
from sates at retail of any tangible personal property upon which the state 
now imposes a special tax, whether In the form of a license tax, stamp 
tax, or otherwise, to the extent of the amount of such tax imposed and 
paid. * * * / ' 

"422.52 Payment of tax--bond. 

«* * * , 

" 4. The tax by this division imposed upon those sales of motor 
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vehicle fuel which are subject to tax and refund under chapter 324 
shall be collected by the state treasurer by way of deduction from 
refunds otherwise allowable under said chapter. The amount of such 
deductions he shall transfer from the motor vehicle fuel fund to the 
special tax fund." 

The sections cited are to the effect that the Iowa safes tax shall 

not apply where the Iowa motor vehicle fuel tax does apply, which means 

that there would be no Iowa sales tax initially applicable to the purchase 

of motor vehicle fuel by the consumer no matter what the business, occupation, 

vocation or avocation of the consumer might be. The sales tax comes into 

effect and is applicable to such a purchase only in the event that the 

exemption set forth in Section 422.46 is cancelled by a claim for refund of 

the motor vehicle fuel tax paid, in which event the Treasurer of State, as 

the collector of the sales tax on such motor vehicle fuel, is authorized by law 

to deduct from the gross refund the amount of sales tax applicable to the 

purchase price of the fuel and remit the excess to the consumer. (See 1938 

Report of Attorney General, page 72.). However, it is very possible that 

motor vehicle fuel may be exempt from the imposition of sales taxes for reasons 

other than its initial subjection to the motor vehicle fuel tax as such exemption 

is created in Section 422.46 of the Code. Such other exemptions would not 

be cancelled or in any other way affected by the fact that a refund of the 

motor vehicle fuel tax is asked or granted and such exemptions, where they 

apply, would serve to preclude the Treasurer of State from making any deduction 

from the motor vehicle fuel tax refund claim for the amount of the Iowa sales 

tax otherwise applicable. Without endeavoring to discuss all such exemptions, 
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we refer you again to Section 422.42(3) which, by exclusion from the 

definition of "retail sale" or "sale at retail", deletes from taxable transactions 

the sale of tangible personal property to a consumer for processing or for 

consumption as fuel in creating heat, power, or steam for processing or for 

generating electric current. Under this statute tangible personal property is 

sold for processing only when such property shall by means of fabrication, 

compounding, manufacturing or germination become an integral part of other 

tangible personal property intended to be sold ultimately at retail. The words 

"for processing" as they relate to tangible personal property consumed as fuel 

must be construed with the processing definition and seem to require that 

tangible personal property consumed as fuel in creating heat, power, or steam 

must, to be exempt, be so consumed for the purpose of integrating tangible 

personal property by means of fabrication, compounding, manufacturing, or 

germination with other tangible personal property intended to be sold ultimately 

at retail. Obviously, not every activity of a manufacturing company would fall 

within the limits set forth in the statute and, consequently, some purchases of 

motor vehicle fuel would remain subject to Iowa sales taxation even though the 

motor vehicle fuel tax with relation thereto would be refundable, for the reason 

that this processing exemption would not apply thereto. On the other hand, it 

is quite likely that there would be many uses of motor vehicle fuel by manu

facturers which would be exempt under the processing definition above cited 

and as to which the gross amount of the motor vehicle fuel tax must be refunded 

by the Treasurer of State without reduction for any Iowa sales tax otherwise 



Hon. John A. Walker -5- April 2, 1957 

applicable and otherwise deductible. It is a question of mixed fact and law 

as to each application a manufacturer might make of motor vehicle fuel as to 

whether it does nor does not come within the processing exemption above cited. 

We, thus, cannot say categorically that motor vehicle fuel used by a manu

facturing company is exempt from Iowa sates taxes and conversely cannot say 

categorically that such fuel is sub}ect to the fowa sales taxes. Each con

sumption must stand on its own facts as to exemption or taxability. Assuming 

your information is correct that the Treasurer of State is currently exempting 

from the sales tax deduction only those refunds of motor vehicle tax which 

relate to paint thinner used as an ingredient of a product manufactured for sale, 

we must state that such a position is not warranted under the statutes. 

It is, accordingly; our conclusion in response to your question that 

motor vehicle fuel purchased by a manufacturer may be either subject to or 

exempt from Iowa sales taxation according to the facts concerning the use to 

which It is applied. For a more explicit statement of the fowa law as to the 

scope of the processing exemption as it presently exists, we call your attention 

to the case of Fischer Artificial Ice & Cold Storage Company vs. Iowa State 

Tax Commission decided by the Iowa Supreme Court March 5, 1957. The 

opinion in this case may be readily obtained from the Clerk of the Supreme 

Court of Iowa upon request. 

Very truly yours, 

) 

UAhh 

M. A. Iverson, 
Special Assistant Attorney General 
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Honorable Vern L i s l e 
S t a t e ^ p r e v e n t a t i v e 
S t a t * 0*;>lt*l B u i l d i n g 
&eo Stalnee* lo-we 
.Pe&r sitr? 

we- have before tie f o r atmSy your o©nteerole.ted. 
pt*9p»eal that the l ^ g l f i l a t u r e p*0« a <tale* Tax. B l S l 
* h l e h v o y l d provide that the Sales? Tax should, lie 2$ 

u n t i l the ̂ tfete balance re&ehe* » o e r t a l n f igu re , 

Under your eontecroleted npopoiiai * raepenelble 
executive («uo.h as, the Cloveraer or the gieeeutive C o u n e i l ) 
would be re q u i r e d by %st*t t<? Accurate cfceofle on the 
at?-te of atiofe b*lftnet and m o f f i c i a l f i n d i n g o r 
«r4er t o the. t f f e e t that the c e r t a i n stlnlisum f i g u r e had * 
been roadbed. Then the &fcle» TAX i * t e vouM be Increased 
to end remain a t that p o i n t f o r the r e s t c f the 
biennlel« 

Tou eeto as to the c o n s t i t u t i o n a l i t y of $ueh a 
et&tute ana vh4th.fr the- a l t e r n a t i v e y& r&v*, could be 
l«r»eeed. on she bfesie c f « f o r a e ! f i n d i n g eg to the s t a t e 
c f the balance In the State Treasury by eueh » r e s p o n s i b l e 
executive or the Executive C o u n c i l . 

«*i have atu&led your p r o p o s a l Rod e.s ousting ; ̂  

http://vh4th.fr
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presented to the L e g i s l a t u r e In proper form, the only 
c o n s t i t u t i o n a l q u estion which would appear to warrant -
d i s c u s s i o n would be that r e l a t i n g to whether or not the 
f a c t determination which would n e c e s s a r i l y have to be made 
by someone In a p o s i t i o n to observe the state of the balance 
i n the State Treasury would Involve an u n c o n s t i t u t i o n a l 
d e l e g a t i o n of l e g i s l a t i v e a u t h o r i t y . Some a u t h o r i t y on 
t h i s point i s embodied i n 42 Am. Jur. 340 which provides: 

"To a v o i d an un l a w f u l d e l e g a t i o n of 
power the law-making body must decla r e the 
p o l i c y and purpose of a law and f i x the 
l e g a l o r l n e l p l e s which are to c o n t r o l i n 
given cases by s e t t i n g up standards or 
guides to In d i c a t e the extent, and p r e s c r i b e 
the l i m i t s of the d i s c r e t i o n which may be 
exer c i s e d under the s t a t u t e by a d m i n i s t r a t i v e 
o f f i c e r s . " 

F o l l o w i n g t h i s r u l e and ap p l y i n g I t to given s i t u a t i o n s 
are the f o l l o w i n g Iowa d e c i s i o n s : 

Goodlove vs. Logan. 217 Iowa 98, 
251 N. w. 39; 

State vs. Van Trump. 224 Iowa 504, 
275 N. W. 569; 

CHIr.hrlnt, v,fl., marring,. Iowa 
899, 14 N» w. (2d) 724; 

C e n t r a l States Theatres vs. Sar. 
245 Iowa 1254, 66 N. w. (2d) 450, 

The Iowa Supreme Court i n the case of 9-oodlove vs. 
Logan, 217 Iowa 98, 102; 2.51 N. W. 39, quotes w i t h approval 
from the l e a d i n g cage of F i e l d vs. C l a r k , 143 U. S. 649, 
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12 3. 0t. ̂ 95, 50.5 3&th L, »a. 29**, as follows? 
•The' L e g i s l a t u r e cannot delegate I t s 

power to a alt;* a law, tent i t ean make a law 
to delegate a newer to. determine some f e e t 
or stat« of thing*- upon whloh the law aakes, 
or intends to make, Its' own a c t i o n depend.* 

wr? understand your pro p o s a l , the f u n o t l o n of the 
re s p o n s i b l e executive or group of executives would he p u r e l y 
minieterie . 1 en* not in v o l v e the e a e r e i a * of any d i s c r e t i o n 
«d*& teeevesr* -slader the e-Ire ufeota noes,, there c&n he no 
s e r i o u s Question *• to the e o n a t i t u t i o n a l i t y of your 
pr o p o s a l . Some eepeets of your proposal are not y e t 
c l * a r to your w r i t e r . In general comment thereon, we 
would say that eny f i n d i n g o r order rec-ulred of the 
executive or executives aforementioned should he r e q u i r e d 
to he given adequate p u b l i c i t y and t h ^ t ©ease minlsmjB p e r i o d 
of t i n e following' the making of fluoh a f i n d i n g or ord e r be 
p r e s c r i b e d b e f o r e eueh f i n d i n g or order should be i n e f f e c t 
t h a t the people o f the St a t e »ay be f u l l y oognlsant o f 
t h e i r d u t i e s , 

Thers- in setae precedent f o r e s t a t u t e of t h i s k i n d 
i n the p r o v i s l o n e of oeetiene 8,6, subsection 13, and 

ZZ of the 1954 Code of Iowa. These are the p r o v i s i o n s 
of law which t/ould he o p e r a t i v e should ?. general s t a t e ' 
property l e v y be neeseeary and. which provide that the Stat© 
Comptroller s h a l l a n n u a l l y c e r t i f y to the s t a t e Tar Costal s«i©n 
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the amount of money to be l e v i e d f o r general s t a t e taxes 
and that the State T&x Commission s h a l l a n n u a l l y f i x - t h e r a t e 
and percentage to be l e v i e d upon the assessed v a l u a t i o n of 
the property of the State In order to r a i s e such amount. 
The powers delegated to the State Comptroller in. s e c t i o n 8,6 

are of the same nature as those which would be Invested i n 
an executive or executives i n your contemplated p r o p o s a l , 
We see no c o n s t i t u t i o n a l o b j e c t i o n s to your contemplated 
proposal and b e l i e v e t h a t the a d m i n i s t r a t i v e d i f f i c u l t i e s 
which might a r i s e from a change i n the tax r a t e would not 
be s u b s t a n t i a l l y d i f f e r e n t from those which would r e s u l t 
from a d i r e c t l e g i s l a t i v e pronouncement of such a change. 

Very t r u l y yours, 

M, A. Iverson, 
S p e c i a l A s s i s t a n t Attorney General 

MAIrip 
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Mr. tJc&n J . Duhlgg 
Palo Alto County .*.tt.om#y 
to®*tsburg, Iot»a 
D«**r i* fr. DUhlgg: 

Your- l e t t e r c f March IB, 195? r a i s e s the e j e c t i o n 
cf whether or not the «oneyp -snd Credits tajt l a payable 
to Pale *.*.to bounty In the :?Ki-:e of the Swedish c i t i z e n , 
Jennie Larson, v??o he.fi l i v e d -in I or* sseny years, returned, 
to Cw#-den i n »?uly c f 1955 and the t d* e£ i n r*»ce!pber of 
1955, l i v i n g some #2?,000 on deposit i n the Irvrp r r u s t 
end vinga Bank, "^Ei^teburg, *o*?n. 

A l e t t e r 4M ted Ji«rch 19, 195? from. C ^ r l L. "plea, 
Attorney at L**w, iSmmetaburg, t w a , of -which you probably 
r e c e i v e d a copy, given add! t l onal ,lnf O F M * tion a a to the 
circumstances surrounding the a a t t s r and a eery of t h i s 
l e t t e r I s , therefore, being yent to Hr. r^jies, 

•Jhare i s comaent'la each l e t t s r to the a f f e c t t h a t 
Palo A l t c County cannot t&x the acney i n the lova T r u s t 
and novlngs ri&nlv cn the theory that the. deposit Is an 
i n t a n g i b l e , a debt owed by tho bank to the estate of 
Jennie Larson but we think t h i s does not f o l i o * for the reason 
that s e c t i o n 4?.7«l>-4, Code, 195^, as ataended, s p e c i f i c a l l y 
provides that "noney -whettier i n possession or cn de p o s i t * 
i s a taxable I t am and i t haft been held thst b&nk de p o s i t s 
are taxable to the d e p o s i t o r s , and not to the bank. 

http://he.fi
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Branch vs. Town of Marengo 43 Iowa 6oCj C i t i z e n s N a t i o n a l 
Bank, 9 r l n n s l l , l e v a vs. Johnston 199 town k$0f 202 «; n. 

Sect i o n a 2 8 * l 9 Code, 195&, ae emended, proYiftesi 
H E v e r y Inhabitant of t h i s sts t e , of 

f u l l ago *hd sound jnind, s h a l l l i s t f o r the 
assessor a l l property subject to t a x a t i o n I n 
the s t a t e , of which he i s ' the owner, or has 
the c o n t r o l or .s^nftgenierit, i n the wanner 
h e r e i n d i r e c t e d : 

"1* the property of one under d i s a b i l i t y , 
by the person having charge thereof, 

H2, The property of a mar r l s d Gorman, 
by h e r s e l f or husband. V., 

, !3. The property of a b e n e f i c i a r y f o r 
who» the prooerty i s he Id i n t r u s t , by the 
' true tea-. 

B*U The personal property of a decedent, 
by the erreeutor or mdmlnis tr s t o r , c r i f ther# 
i s none, by any person interested, t h e r e i n * 

*§. The property of *• body corporate,, 
company, s o c i e t y or' p a r t n e r s h i p , by i t s p r i n c i p a l 
accountant, o f f i c e r , agent, o r partner,.as the 
assessor may demand. 

"6. Property under mortgage o r lease l e 
to be llst«diby.; =*nd taxed to the mortgagor or 
l e s s o r , unless l i s tod. by the mortis gee or 
lessee. r i 

Section *$2S.2, Code, 195^» *s amended, rwevides: 
".any person r e q u i r e d to l i s t oroperty 

belonging to another s h a l l l i s t i t i n the a^rae 
county i n which he would be re q u i r e d to l i s t 
I t I f i t were h i e ovn, except as h e r e i n other
wise d i r e c t e d ; but he a h a l l l i s t i t separately 
fro© h i s own, g i v i n g the assessor the nems of 
the person o r estate to which i t belongs." 
Section &2S.3, Code, 1954, as amended, provides; 

"Any person ©otlng a© the agsnt of another, 
and having I n h i e r»es s e s s i o n or undfir h i s c o n t r o l 



Mr. John J . Puhlgg A p r i l 3, 195? 

or management any money, notes, and c r e d i t s , 
o r p e r s o n a l property belonging to snob other 
person, w i t h a view to i n v e s t i n g o r l o a n i n g 
or i n any other manner u s i n g or h o l d i n g the 
same f o r pecuniary p r o f i t , f o r h i m s e l f or the 
owner, s h a l l bo r e q u i r e d to l i s t the same a t 
the r e a l v a l u e , and- such agent s h a l l be 
p e r s o n a l l y l i a b l e f o r the tax on the same; 
and i f he r e f u s e to render the l i s t o r to 
swear to the same, the amount of such money, 
property, notes, or c r e d i t s raay be l i s t e d 
and valued according; to the best knowledge 
and Judgment of the assessor. t t 

Section 4H8.S, Code, 1954,. as amended, provides: 
"Moneys and c r e d i t s , notes, b i l l s , 

bonds, ©nd corporate share,*? or stocks not 
otherwise assessed, s h a l l be l i s t e d and 
assessed where the owner l i v e s , except as 
otherwise provided, and. except t h a t , i f 
personal property not c o n s i s t i n g of moneys, 
c r e d i t s , c o r p o r a t i o n or other shares or stock, 
or bonds, has been kept In another assessment 
d i s t r i c t d u r i n g the g r e a t e r part of the year 
preceding the f i r s t of January, or of the 
p o r t i o n of that p e r i o d during which I t was 
ovned' by the person subject to t a x a t i o n t h e r e f o r , 
I t s h a l l be taxed where i t has been so kept," 

I t may be urged that s e c t i o n 428.1 a p p l i e s t o "every 
i n h a b i t a n t * and, therefore by Inference would exclude 
non-residents from the o p e r a t i o n of the s t a t u t e , but 
sub-section 4, s e c t i o n 428.1 provides that-the p e r s o n a l 
property of a decedent Bhs.ll be l i s t e d by the executor 
and s e c t i o n 428.? provides that e.ny nerrcon r e q u i r e d t o 
l i s t property belonging to another s h a l l l i s t i t i n the 
same county i n which he would be r e q u i r e d to l i s t I t i f 
I t were h i s own, which would n e c e s s a r i l y apply to the 
property of non-reeirtents of the county i n which the 
executor l i v e s . 

http://Bhs.ll
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Section 428.8, Gone, 1954, P S emended, nrevidee -that 
moneys and c r e d i t s s h a l l be l i s t e d end assessed where the 
owner Href?, "except as otherwise provided*- and we think, 
" i t i s otherwise provided" with reference to the property 
of deoedent or non-residents of the county i n which the 
executor i s found, as covered i n the preceding parsgraph 
thereof. 

I t i s stated i n Mr. Soles* l e t t e r of March 19, 195? 
that Jennie Larson's estate has been exempted from paying 
any Federal estate, tax or income tax. This raey w e l l be 
i n view of the modest amount of the ineoiae and the estate, 
f o r the same reason, i t Is possible that no f*tate of Iowa 
Income tax i s payable. 

In Slack Hawk County vs. Doris 116" Iowa 446, 44?, I t 
was held that moneys and c r e d i t s belonging to a e l t i r e n 
of another s t a t e , i n the hands cf en agent In t h i s state, 
ere taxable here, a f t e r the agency has been revoked by the 
death cf the owner and the property became subject to 
l o c a l administration, u n t i l i t i« transferred by Order 
of the Court to the administrator appointed i n the stete 
where the owner resided. As ~ general r u l e , personal 
property i n the bends of an executor or soffilnlptretor 
i n h i s o f f i c i a l capacity Is essessable end taxable at the 

^ place of big domicile, as between d i f f e r e n t states or 

J countries. ;.?ee 51 An, J u r . section 483 and canes there 
c i t e d . 
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An executor., admlniatrator, or true tee i s ro.-jjsrded 
as the owner, f o r purposes of property taxation of the 
persons 1 property which be holds by virtue of hie o f f i c e 
end i s U xftbls In the st»te In which he i s domiciled. 

Nor i n the absence of statute i s such s i t u s 'affected 
by the fr.ct that the beneficiaries are not residents. 
9e«j 6? A..L.R. 393 and ctaes there c i t e d . 

By the provisions cf paragraph 3 of the will of 

Jennie Larson, John 0 wan son '--nd Joe Schmidt, both of 
Ayrshire, leva, vere noised executors of her ••-•state and 
have since performed duties as puch. 

Taxftvicn i s the rule and exemption the exception* 
the universal r u l e of construction i s that tax exemption 
provialcms s.ve to be s t r i c t l y construed against the one 
who assorts the claim of exemption* 

We find f u l l support in the a u t h o r i t i e s cited f o r 
moneys and c r e d i t s taxation of the $22,000 deposited by 
Jennie Larson i n the Iowa Trust and Savings Bank, Easiete-
burg, Iowa, f i n d no authority to the contrary, and, there
fore, conclude that I t i s taxable. 

Very t r u l y ycure, 

K. A. I verts on, 
Special •<•.ê intant KtForney General 

sv. Um % ' i l s o n , 
Q-eneral Counsel, 

WKW/ln State Tax Commission 
CC'i. >ir. C a r l L. Spies,. Attorney a t Lav, Ernestsburg, Tcwa. 
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Honorable David 0. S h a f f 
Senate Chamber 
B u i I d i n g 

My dear S e n a t o r : 

I have yours o f the 26th u l t . in which you s u b m i t t e d t o 

the Department the f o l l o w i n g : 

"The House o f R e p r e s e n t a t i v e s has passed House 
F i l e 113 which Is an Act r e l a t i n g t o garnishment. 
T h i s b i l l was r e f e r r e d t o the committee on Manu
f a c t u r i n g , Commerce and Trade o f the Senate and 
the Senate Committee adopted an amendment to the 
House F i l e which i s i d e n t i c a l w i t h the g a r n i s h 
ment law of the S l a t e o f I l l i n o i s . 

" I n q u i r y has been r a i s e d as t o whether the amend
ment i s i n c o r r e c t form f o r purposes o f amending 
the Iowa garnishment s t a t u t e . I t has been sug
g e s t e d by Se n a t o r 0'Mai l e y o f Oes Moines t h a t 
under the amendment as proposed garnishment 
would not be a u x i l i a r y to judgment and execu
t i o n , but would c o n s t i t u t e a judgment proc e d u r e 
in and of i t s e l f . 

"As chairman of the committee on M a n u f a c t u r i n g , 
Commerce and Trade I would a p p r e c i a t e your o f f i c e 
e xamining the amendment as proposed and w i t h the 
end in mind o f m a i n t a i n i n g the substance of the 
amendment so t h a t i t would be w o r k a b l e under the 
p r e s e n t Iowa garnishment law, would a p p r e c i a t e 
your r e d r a w i n g the amendment i n the event t h a t 
you deem t h a t i t i s n e c e s s a r y . 

"Inasmuch as the garnishment b i l l p r o b a b l y w i l l 
be on the Senate c a l e n d a r i n the near f u t u r e , we 
would a p p r e c i a t e your e a r l y a c t i o n on t h i s m a t t e r . " 

I am of the view t h a t t h i s amendment from l i n e s one to 

t h i r t y - t h r e e can be c o r r e l a t e d i n t o our garnishment s t a t u t e s 
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and a t the same time p r e s e r v e the s u b s t a n t i v e f e a t u r e s t h e r e o f * 

Our garnishment a u t h o r i t y i s p r o v i d e d by R u l e 54 o f the R u l e s 

of C i v i l P r o c e d u r e , which c o n t a i n s the f o l l o w i n g : 

" S p e c i a l c ases - appearance of garn i shee. 
• * * * 

"(b) The o f f i c e r s e r v i n g a w r i t of a t t a c h 
ment or e x e c u t i o n s h a l l g a r n i s h such persons 
as the p l a i n t i f f may d i r e c t as supposed 
d e b t o r s , o r h a v i n g in p o s s e s s i o n p r o p e r t y o f 
the p r i n c i p a l d e f e n d a n t , which s h a l l be e f 
f e c t e d by a n o t i c e s e r v e d i n the manner end 
as an o r i g i n a l n o t i c e In c i v i l a c t i o n s , f o r 
b i d d i n g h i s p a y i n g any debt owing such d e f e n d 
ant, due o r t o become due, and r e q u i r i n g him 
to r e t a i n p o s s e s s i o n o f a l l p r o p e r t y o f the 
defendant i n h i s hands or under h i s c o n t r o l , 
to the end t h a t the same may be d e a l t w i t h 
a c c o r d i n g to law, and, u n l e s s answers a r e r e 
q u i r e d t o be taken as p r o v i d e d by s t a t u t e , 
i t s h a l l c i t e t h e g a r n i s h e e t o appear In n o t ' 
l e s s than ten days a f t e r s e r v i c e of the n o t i c e 
and at a time s p e c i f i e d when c o u r t w i l l be i n 
s e s s i o n and a j u d g e w i l l be p r e s e n t , and 
answer such i n t e r r o g a t o r i e s as may be p r o 
pounded, o r he w i l l be l i a b l e t o pay any j u d g 
ment which the p l a i n t i f f may o b t a i n a g a i n s t 
the d e f e n d a n t . " 

I t w i l l be n o t e d t h a t garnishment t h e r e f o r e i s not an 

o r i g i n a l a c t i o n but i s a method o f e n f o r c i n g the remedies of a t 

tachment and e x e c u t i o n . In E l l e r v. N a t i o n a l Motor V e h i c l e Co. 

181 Iowa 679, 165 N. W. 64, t h i s i s s t a t e d in t h e s e words: 

"'Garnishment 1 i s a p r o c e e d i n g by which an 
attachment o r e x e c u t i o n p l a i n t i f f seeks t o 
s u b j e c t t o h t s w r i t the p r o p e r t y , r i g h t s , 
and c r e d i t s of h i s d e b t o r by c a l l i n g i n t o 
c o u r t and r e q u i r i n g answer o f some t h i r d p e r 
son who has e i t h e r p r o p e r t y , c r e d i t s , o r 
e f f e c t s of the d e b t o r i n h i s p o s s e s s i o n , 
or who i s h i m s e l f i n d e b t e d t o the d e b t o r . " 
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In the vi e w t h a t garnishment Is a u x i l i a r y t o the remedies 

s t a t e d and not the s u b j e c t o r o r i g i n a l a c t i o n , so much o f t h e 

amendment as i s c o n t a i n e d i n l i n e s t h i r t y - t h r e e t o s i x t y - t w o 

can be e l i m i n a t e d . P r o p e r p l e a d i n g i n garnishment p r o c e e d i n g s 

by the judgment d e b t o r and the g a r n i s h e e i n my view can p r e s e r v e 

t o the employee the weekly $30.00 exemption and make a v a i l a b l e 

to t h e p l a i n t i f f - c r e d i t o r t he exce s s e a r n i n g s over t h a t sum. 

in t h i s c o n n e c t i o n I would suggest the s u b s t i t u t i o n o f 

the word " n o t i c e 1 1 f o r the word " w r i t " in l i n e t h i r t y - t h r e e . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 



A p r i l k9 1957 

Mr. Lloyd B. Cunningham 
Secretary 
Iowa State Pair Board 
L 0 (; ii. IJ 

Dear Mr. Cunningham: 
I" am returning herewith the copy of an agreement which 

I understand i s a proposed form o£>agreement for an enterprise 
i n which the otate F a i r Board ̂ c'oula, participate and of which 
you desire an opinion as to whether'or not i t constitutes a 
l o t t e r y under the Iowa statutes. 

.) The proposal contemplates an agreement between the 
State Fair Board, E x h i b i t i o n Advertising, Limited, a Canadian 
corporation, and a sponsor as the t h i r d party, the .purpose of 
which i s to raise funds: 

(a) By s e l l i n g t i c k e t s for a consideration; 
(b) Said t i c k e t s constituting a chance; 
(c) To win a house to be constructed'and furnished 

by said corporation, the p r o f i t s , i f any, thus r e a l i s e d to be 
divided between the parties thereto. 

Our Supreme Court has said that generally any enter
pris e which consists of the giving of any consideration for 
an opportunity to win a prize i s i n v i o l a t i o n of the l o t t e r y 
laws of t h i s State. 3ee State v. Mabrey, 2k$ Iowa k2$9 60 H'.W.2d 
889. Also see l e t t e r opinion, o f f i c e of the Attorney General, 
March 8 S 1957. 

There i s no doubt that the attached proposed agree
ment, as outlined above, constitutes a l o t t e r y under the r u l e 
stated i n the Mabrey case, and i s i l l e g a l under the laws of 
Iowa* 

Very t r u l y yours, 

j 
FDB:afm PRAM D. BIANCO 
Enclosure Assistant Attorney General 

6 7 - </- 7 • 



A p r i l 5, 1957 

Mr, ¥&yne L. f r & t t , Director 
D i v i s i o n of Vocational Education 
Departiaent of PtibXle Instruction 
L O C A L 
Dear tfr# P r a t t : 

itaooipt Is acknowledged of your l e t t e r of A p r i l 3 r d 

*<i% r e s p e c t f u l l y request an Attorney Geaer-
&l*s Opinion on the l e g a l i t y of accepting fvsds 
as provided by the Georgo-Bardea Act| T i t l e I I , 
P»L* 911, which provides funds for the extension 
and Is^roveisont of p r a c t i c a l nurse t r a i n i n g * 

" l a view of the recently enacted b i l l , Sen
ate Fil-a 3 9 , parsed by the Senate on January 30* 
1957s and by the House on Karca 2 1 , 1957 f and signed by the Governor March 2 7 , 1957, Is the 'Division 
of Vocational Education given authority to accept 
the George-Borden Funds and i t s asendaents - naie-

-. l y , P , L . "911, T i t l e I I <3n-th Congress)? 
"Section 256*1, Code of Iov>a, 1-95^f did read* 
"'The provisions of t h i s act of congress en

t i t l e d , "An act to provide for trie promotion of 
.vocational education; to provide for cooperation 
with the states i n the promotion of such education 
i n agriculture and i n the trades and in d u s t r i e s ; 
to provide f o r cooperation with the states In the 
preparation of teachers of vocational subjects; 
and to appropriate money and regulate i t s expend
i t u r e , H approved February 2 3 , 1917 » and the be'a-
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e f i t of a l l funds appropriated under said act, 
are accepted.* 

"Section 256*1 . Code of Iowa, 19 5 S as asen&ed 
by Senate F i l e 39s 

"'The provisions of the act of congress en-
t i t led | 11 An act t o provide f o r the promotion of 
vocational education! to provide f o r cooperation 
K i t h the states i n the promotion of such education 
i n a g r i c u l t u r e and l a the trades ar*d i n d u s t r i e s ! 
to provide f o r cooperation with the states I n the 
preparation of teachers of vocational subjects! 
and to appropriate -soney and regulate i t s expen
ditures,* approved February 2 3 , 1917* AMD ALL AilEBD-
MEMiiui TH&&J1T0* and the benefit of a l l funds appro-
nristod under said act AHD ALL QT\m ACTS paafAXU-
Uio :£0 voCATicmju jaHJCfiilQH, are accepted. 1" 

I t i s my understanding that the reason for your r e -
quest i s that the United States Department of Health, Welfare 
and -Mueation requires an opinion of the Attorney General i n 
each state c l a i a i a g benefits under the George-Barden Act as 
to whether the la-ass of such state permit acceptance of benefits 

) under said act. Uowever* the language of Section Spo1*! as aasnded 
by S.F* 3 9 i Acts of the 57th General Assembly, appears so p l a i n 
and unequivocal on i t s f a c t that l i t t l e • t o o m Is l e f t fox* con
st r u c t i o n by way of opinion of t h i s o f f i c e . 

The said statute as amended accepts the benefits pS 
one s p e c i f i c act of congress "and a l l other acts psrtainiflg-' 
to vocational education"* Thus, the only possible question 
oX construction i s whether the ''Georgs-Barden Act" i s an Act 
of Congress "pertaining to vocational education** • X t r u s t the 
federal agency needs no c l a r i f i c a t i o n on that point. 

However, 1 «ould point out that 3»F. 39* supra, con
tains no publication clause and hence the authority conferred 
by i t - v d l l not becorae e f f e c t i v e as law u n t i l July 1957* 

Vary t r u l y yours, 

mtmu> C. ADSLS 
Assistant Attorney General 

LCASSif 

\ 



A p r i l 5 , 1957 

Mr. J . Alfred Arraiger, Sec'y. 
Board of Education 
Inwood Independent D i s t r i c t 
Inwood, Iowa 
Dear Mr. Arrniger: 

•' Heceipt i s acknowledged of your l e t t e r of A p r i l 2nd 
as follows: 

"One of our regular elected board of educa
t i o n members i s now serving as Secy, to the Supt. 
of School. 

" I would l i k e to know i f there i s any l e g a l 
way that we can pay t h i s board member for t h e i r 
services. 

"According to the school laws of Iova Chapter 
71 section 71*2 i f t h i s board member was paid un
la w f u l l y then either ray bondsman or my s e l f would 
be held l i a b l e for t h i s unlawful payment," 

Opinions of t h i s o f f i c e are l i m i t e d by statute to 
questions submitted by members of the l e g i s l a t u r e , state o f f i 
cers, 'and county attorneys i n connection with the duties of 
t h e i r respective o f f i c e s . 

However, there i s no need for an opinion on the ques
t i o n you submit as Section 2 7 9 . 2 9 , Code 195 s*, p l a i n l y furnishes 
the answer i n i t s express terms as follows: 

) 
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"Compensation of o f f i c e r s . The board s h a l l 
f i x the compensation to be paid the secretary. 
Ho. member of the board, or treasurer s h a l l receive 
compensation f o r o f f i c i a l services T except that 
i n school townships, r u r a l or v i l l a g e independent 
d i s t r i c t s , and i n consolidated d i s t r i c t s that con
t a i n a c i t y or town having a population less than 
one thousand, the board may pay a l e g a l l y q u a l i 
f i e d school treasurer a reasonable compensation." 
(Emphasis ours) 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:mfm 



COUNTY OFFICERS - BOARD 0? REVIEW: • Removal 01' r e s i d e n c e hy 
a member o f the b o a r d o f r e v i e w f r o m the t o w n s h i p f rom w-iicr 
he was a p p o i n t e d t o a t o w n s h i p i n w h i c h a n o t h e r member o f t i 
b o a r d r e s i d e s c r e a t e s no a u t o m a t i c v a c a n c y . 

A p r i l 9 , 1957 

K F . (.Jew-mi i-U H?»i&Xey 
Jon&s County Attorney 
AnaatosU} Xwa 
i>sar J ' ies&syi 

.-tooelpt i s ̂ «lc: :^vL:^; ::ad o f y o u r lofcfc.-ar o f - ^ i r c h .^J 
a s follO'-JO-i 

! , i haws Uesn ?«fiudsta<t by ts» <iones So-wfcy 
&e*ee.30J?»3 o f f l a s to sutoait the following -aiesti-.H-i. 

• to y o u for- l e g a l opinion* 
"Oectloa kk2*l of 195** Code of Iowa ^ro« 

vtd't'3 aaaong other things, as folloxrss Hla ti ^ o 
•roraftara of the Bo&rd of fteviaw s h a l l be Qitisens 
o f uSie same town or tw£ks:tlp) and not »:>re than 
two goatem s h a l l be of t.fte saaa orofoeaion or 
o&rjpatioa * * * * »• 

"At the tlm fc'a<* «faaos County tanttd o f Review 
*-fao l a s t constituted> Henry Oie^e' o f Hale ?cw3»*Hp 
i i i a i / ? 'fowaship voting procinct, as well) was ap-
t*o.infcs& f or a four*yo«r term, on the aboard ;>f a©-
v i ^ j j comssencin.:! January 1, 195&* In th« ? a l l 
o f 1956, aaid Soard member 'ncnred tfrcca iialo Town-

- snip i n t o the torn of O l i n , I n ttorao Township, Jenss 
County,. Iowa, i n which oazm town and township an
other member of the B o a r d of Review, to-witt C # r l * K i l e s , ( r e a l estate broker aesbaff} a l s o no*-? 
rrieides, and resided f o r -nony years l a s t oaat* 
T-ier-.'jfor©, at the ti&9 of his apnoirttaant^ ..'.aary 
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filer* d id not l i v e i a any town or township i n which 
a**y other laaiabar resid©df but a t the time of M a 
ssevingt he d i d move i n t o & town and towns .-dp and 
v o t i n g p r s c i a o t i n v?hich anotaar member of the 
Bowrd' of aovtaw, to-wlt* the r e a l $stat$ b?ok&r 
m^ber* did r e s i d e , does r e s i d e , and had resided 
f o r ^&ny yaai»s l a s t past* The r/usstlon submitted 
i s to whether or net the above qtt-.sgd provisions 
i n '•Section prevent the aemtar of the &s&r& 
of Review who anvod i n t o the town* township and 
voting preoinot o f another moabor f r o a eantidtulng 
to s e r v i oa the Jones County Board of a©view? 
Pwrtaar, i f the ssosber who SBOV®3 i n t o the tonn, 
t»x-?hship 'and voting preeiotft of another sesbe? 
refuses' t o »*slg», or does not resign*, how i s i t 
ifotorolaBd which of taa two jaoj&bers s h a l l continue 
to fierve on the Hoard* sin which s h a l l 'be roplac-
SKX. or can both ssaiabariB seyve u n t i l the and of 
fc-Aeir appelated terse, r e s p e c t i v e l y ? " 

the p r o v i s i o n ^ f w a d e o t l o a ****2»2* Cod** qnotod 
i n yoxu? l e t t e r i s preceded by the following provisions 

"The board aa. palpated s h a l l iueludo at l e a s t 
one f a r a e r f one registered r e a l estate broker and 
at l e a s t oae person oxperiihcad i n the building 

eco&tr-jetlon f i e l d « * » " (jfriphasis ours) 
Physical pros&sity of the two provisions gives ris<3 

to as T e r e n c e that the words "as selected" r e l a t e to the r e s -
idonoe «e w e l l as occupation requlrefitonts* 

Section **>*2*1 does not define "vacancy % li w o l y 
provides thats 

"Vacancies i n the board of review s h a l l be 
f i l l e d temporarily by the board of.supervisors 
u n t i l suon tiste as a regular eoufsraneo i s c a l l e d 
f o r "ha s e l e c t i o n o f now members*" 

"Vacancy" Is defined i n ter:i3 of removal of rosi-?OT---.ao 
i n tfeeii'-o. e 9 « 2 ( 3 ) , Code lf5**» as follows* 

u&vwy c i v i l o f f i c e s h a l l bo vacant upor* the 
ns.px>ening of either of ~he following events* 
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nth® inou&bant ceasing t o be a resident o r 
the ot&fco, 01 s t r i c t * cou»tyf township, c i t y , town 
o r ward by or .for which he was elect$a ©r a p p o i n t 
e d , or i n which the duties o f h i s o f f i c e &re to 
bo p e r f o r m e d . " 

"Ihls d e f i n i t i o n doesn't f i t th*? s i t u a t i o n Aeeoribad 
i n yota? l e t t e r , 'i'h-a o f f i c e r i n question t s s f l e e t e d "ftrow" 
rather i-i&a "by or f o r " & given towns'-sip* i i l s duties are e?> 
ereised w i t h i n the ent i r e county rather than i n said tewasbip* 

^e a r e ? therefore* o f t he opinion tn;.:t IMJ wvacc:ney" J 

i s c r e a t e by the s i i r ak t i c-n described In y-^nr l e t t e r w i t h i n 
t h e fcers& o f the quo t ed pertinent statutes, although a d i s a b i l 
i t y mis £©en ere&ted w h i c h , i f cireuzastenee* uaehaagodf 
w i l l prevent appointment of mid lactt»den& for & jew ter« upon 
t he expiration of -ais present term, or w i l l prevent reappoint* 
saent of t h e other mosiber currently residing i n t h e s&se town
ship £or a new t e r a , depending npon whoso present tens f i r s t 
©jspi^es* 

Very t r u l y youra« 

Attorney {jgneral of Iowa 

Assistant Attorney C»onsi??̂ l 



A p r H 10, 1957 

Mr. Emery L. Goodenberger 
Madison County A t t o r n e y 
W J n t e r s e t , lowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t of yours o f t h e ^ t h 

i n s t . i n which you s u b m i t t e d the f o l l o w i n g : 

" I w i s h to have an o p i n i o n i n c o n n e c t i o n 
w i t h the c o l l e c t i o n of dog t a x based on the 
f o l l o w i ng f a c t s : 

"•The Board o f S u p e r v i s o r s o f Madison County 
passed a r e s o l u t i o n e x a c t i n g a dog l i c e n s e f e e 
of $2.00 on male and spayed female dogs and 
$5.00 on a l l o t h e r f e m a l e dogs p u r s u a n t t o 
the p r o v i s i o n s o f Chapter 351.6 of t h e 195*+ 
Code of lowa. No e x c e p t i o n was made as t o 
c i t i e s and towns h a v i n g an o r d i n a n c e [ p r o v i d 
ing f o r a dog t a x . The Town o f Earlham, lowa, 
has adopted an o r d i n a n c e r e q u i r i n g a l i c e n s e 
f e e o f $2.00 on a l l dogs I r r e s p e c t i v e o f male 
or f e m a l e . The County A s s e s s o r and County 
A u d i t o r d i d n o t have knowledge o f t h i s o r d i 
nance and proceeded t o a s s e s s and c o l l e c t the 
tax w i t h i n t h e town o f Earlham based on the 
amounts mentioned above i n the r e s o l u t i o n o f 
the Board o f S u p e r v i s o r s . The o n l y year In 
q u e s t i o n i s the t a x c o l l e c t e d by the County 
f o r dog t a x i n 1957 . ' 

" I t would seem t h a t the p r o v i s i o n s o f Chap
t e r 351.6 o f the 1954- Code of lowa would l i m i t 
the County t o c o l l e c t i n g $1.00 i n the case o f 
each male and spayed female dog and $3.00 on 
o t h e r female dogs so f a r as the town o f E a r l 
ham i s c o n c e r n e d . My q u e s t i o n Is what p r o c e 
dure s h o u l d be f o l l o w e d i n r e f u n d i n g the e r 
roneous c o l l e c t i o n o f dog t a x by the County 
w i t h i n the town o f Earlham? 

"Your r e p l y w i l l be g r e a t l y a p p r e c i a t e d . " 
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In r e p l y t h e r e t o I would a d v i s e you t h a t r e c o v e r y o f 

t h i s dog l i c e n s e f e e e x a c t e d by the County may be had under 

the p r o v i s i o n s o f S e c t i o n 331.21, Code o f 195*+, p r o v i d i n g as 

fo11ows: 

" U n l i q u i d a t e d c l a i m s . A l l u n l i q u i d a t e d c l a i m s 
a g a i n s t c o u n t i e s and a l l c l a i m s f o r f e e s or 
c o mpensation, e x c e p t s a l a r i e s f i x e d by s t a t u t e , 
s h a l l , b e f o r e b e i n g a u d i t e d o r p a i d , be so 
i t e m i z e d as t o c l e a r l y show the bar i s o f any 
such c l a i m and whether f o r p r o p e r t y s o l d or 
f u r n i s h e d the c o u n t y , o r f o r s e r v i c e s r e n 
dered i t , o r upon some o t h e r a c c o u n t , and 
s h a l l be d u l y v e r i f i e d by the a f f i d a v i t o f 
t h e c l a i m a n t , f i l e d w i t h the c o u n t y a u d i t o r 
f o r p r e s e n t a t i o n t o t h e board of s u p e r v i s o r s ; 
and no a c t i o n s h a l l be brought a g a i n s t any 
county upon any such c l a i m u n t i l the same 
has been so f i l e d and payment t h e r e o f r e 
f u s e d o r n e g l e c t e d . " 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o r n e y G e n e r a l 

O S j M K B 



A p r i l 10, 1957 

Mr * El l o t Thomas 
M i l l s County A t t o r n e y 
G1enwood, Iowa 

Dear S i r : 

I have yours o f t h e 8 t h i n s t . i n which you s u b m i t t e d 

the f o l l o w i n g : 

" i t w i l l be v e r y much a p p r e c i a t e d i f you w i l l 
f o r w a r d me w r i t t e n c o n f i r m a t i o n o f our o r a l 
d i s c u s s i o n o f A p r i l 5, a t which time you gave 
me a f f i r m a t i v e answers t o t h e f o l l o w i n g ques
t i o n s : 

" 1 . Can t h e County Board o f S u p e r v i s o r s 
s e l l a county poor f a r m upon a d e t e r m i n a t i o n 
t h a t i t i s no l o n g e r needed as a farm? 

'•''2. Can t h e County Board o f S u p e r v i s o r s i n 
making such s a l e employ t h e s e r v i c e s o f a 
l i c e n s e d r e a l t o r and pay a r e a s o n a b l e commis
s i o n from the proceeds o f s a i d s a l e f o r such 
s e r v i ces? 

"3. Must the s a l e be f o r c a s h , and must the 
proceeds go i n t o t h e g e n e r a l fund? 

'•Such w r i t t e n o p i n i o n Is d e s i r e d as p r o m p t l y 
as p o s s i b l e f o r p r e s e n t a t i o n t o the M i l l s 
County Board of S u p e r v i s o r s . " 

In r e p l y t h e r e t o I a d v i s e you i n c o n f i r m a t i o n o f 

our o r a l d i s c u s s i o n as f o l l o w s : 

1. The answer t o your q u e s t i o n #1 i s i n the a f f i r m a 

t i v e . 

2. The answer t o your q u e s t i o n #2 i s in the a f f i r m a 

t i v e . 
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3. In answer t o your q u e s t i o n #3 I would a d v i s e 

t h a t t h e s a l e must be made f o r cash and the proceeds a l l o 

c a t e d t o t h e County G e n e r a l Fund. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o r n e y Gene 

OS-.MKB 



A p r i l 10, 1957 

H o n o r a b l e George H. S a c k e t t 
Warren County C o u r t House 
I n d l a n o l a , lowa 

Dear Judge S a c k e t t : 

i s h o u l d l i k e t o thank you f o r r e f e r r i n g t o our o f f i c e 
the s t i p u l a t i o n and b r i e f In c o n n e c t i o n w i t h t h e c a s e o f 
S t a t e v. Buss which i s t o be s u b m i t t e d t o you t h i s week. We 
cannot t e l l from the s t i p u l a t i o n o r t h e b r i e f whether the 
defendant has been char g e d w i t h a v i o l a t i o n o f S e c t i o n 321.304 
of the Code o r whether he i s c h a r g e d s p e c i f i c a l l y w i t h sub
s e c t i o n 3 t h e r e o f . 

The b r i e f o f the d e f e n d a n t quotes from t h e c a s e o f 
S t a t e v. B r l g h I , 232 lowa 1087, 7 N. W. 2 9. T h i s c a s e has 
been d i s t i n g u i s h e d i n s e v e r a l l a t e r c a s e s , the f i r s t o f t h e s e 
b e i n g S t a t e v. P a u l , 242 lowa 853, 48 N. W. 2d 309. The Court 
d i s t i n g u i s h e d the B r l g h l c a s e b e c a u s e ' l i t was su&nitted on a 
s p e c i f i c l e g i s l a t i v e a c t w h i c h a t t h a t time c o n t a i n e d no 
penal p r o v i s i o n . In t h e v e r y r e c e n t case o f S t a t e v. Hoi 1 l n g t 

78 N. W. 2d 25 on page 26, the Court s a i d : "Were the B r l g h l 
c ase b e f o r e us a t t h i s t i m e w i t h t h e s t a t u t e t h e r e i n v o l v e d 
as i t i s now, S e c t i o n 321.319 o f the 1954 Code of lowa con
n e c t e d as i t Is w i t h S e c t i o n 321.482 o f the Code, we would 
h o l d i t v a l i d and t h a t i t does s t a t e a c r I m i n a l ^ f f e n s e , p a r 
t i c u l a r l y under t h e p r e c e d e n t o f S t a t e v. PaulXD 

The c a s e o f S t a t e v. Coppes d e c i d e d by t h e Supreme 
Court i n 1956, a p p e a r i n g a t 7 O N . W. 2d 10, re-examines the 
a u t h o r i t i e s w i t h r e g a r d t o s t r i c t c o n s t r u c t i o n o f the s t a t u t e s . 
A l t h o u g h t h i s was a speed c a s e i t n e v e r t h e l e s s p o i n t s out t h a t 
s t a t u t e s d e a l i n g w i t h r e g u l a t i o n o f motor v e h i c l e s cannot a l 
ways be drawn i n s t r i c t terms. We f e e l t h a t t h i s c a s e o v e r 
r u l e s the B r l g h l c a s e and t h a t such s t a t u t e s must be i n t e r 
p r e t e d in the l i g h t o f the l e g i s l a t i v e i n t e n t . 

In the case o f Young v. B l u e L i n e S t o r a g e Company, 
242 lowa 125, 44 N. W. 2d 3^1, s u b s e c t i o n 2 o f S e c t i o n 321.304 
of the 1954 Code was examined i n a c i v i l c a s e . The same a r g u -
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ment was used and i s now b e i n g advanced by the defendant t o 
you. The Court In t h a t c a s e s t a t e d ; 

«i»2. * * * when a p p r o a c h i n g w i t h i n one hundred 
f e e t o f o r t r a v e r s i n g any i n t e r s e c t i o n * * *.* 

"The t h e o r y o f the defendant as shown i n i t s 
argument Is t h a t when a p p r o a c h i n g ' w i t h i n 100 
f e e t * i t can o n l y mean w i t h i n the d i s t a n c e o f 
100 f e e t t h e d r i v e r s h o u l d not s t a r t t o p a s s , 
and t h a t i t does not mean t h a t i f a c o l l i s i o n 
happens w i t h i n 100 f e e t o f the i n t e r s e c t i o n 
t h e i n d i v i d u a l who i s p a s s i n g i s g u i l t y o f 
n e g l i g e n c e . We d i s a g r e e w i t h the de f e n d a n t 
i n t h i s r e s p e c t . The s t a t u t e i t s e l f i n d i 
c a t e s the c o n t r a r y . I t s a y s , •when approach
ing w i t h i n 100 f e e t " o f an i n t e r s e c t i o n . 
T h e r e f o r e , no m a t t e r when de f e n d a n t ' s t r u c k 
was s t a r t e d t o be d r i v e n , i f , when w i t h i n 100 

• f e e t o f the i n t e r s e c t i o n i t remained on the 
/ l e f t s i d e o f the highway i t was t r a v e r s i n g , 

I t v i o l a t e d t h i s s t a t u t e . The d r i v e r o f a 
f o l l o w i n g c a r c o u l d v e r y w e l l pass t o the 
l e f t s i d e o f the r o a d , but I f he c o n t i n u e d 
in t h a t p o s i t i o n u n t i l w i t h i n 100 f e e t o f t h a t 
I n t e r s e c t i o n he would v i o l a t e the r u l e . The 
c o u r t i n the i n s t r u c t i o n upon t h i s phase o f 
the e v i d e n c e so i n s t r u c t e d and was c o r r e c t . 
Such has been t h e h o l d i n g In o t h e r j u r i s 
d i c t i o n s and In c e r t a i n c a s e s c i t e d by t h e 
p l a i n t i f f . See H o l l a n d v. E d e l b l u t e , 179 
Va. 685, 20 S. E. 2d 506, Greer v. M a r r i o t t , 
27 A l a . App. 108, 110, 167 So. 597, 598, i n 
w h i c h , i n I n t e r p r e t i n g an a c t s i m i l a r t o our 
own, the c o u r t s a y s : 

I u ,We h o l d t h a t t h e p a s s i n g o f one c a r by 
/ another g o i n g i n the same d i r e c t i o n Is one 
I c o n t i n u i n g a c t , f r om the time the r e a r c a r 
i p u l l s o u t o f the d i r e c t l a n e o f t r a v e l i n 

the r e a r o f the c a r t o be passe d , up t o and 
i n c l u d i n g the c o m p l e t i o n o f the p a s s i n g and 
the p a s s i n g c a r i s a g a i n i n i t s proper l a n e . ' 

"American P r o d u c t s Co. v. V l l l w o c k * 7 Wash. 
) 2d 246, 271. 109 P. 2d 570, 581, 132 A. L. R.' 

1010, 1027, i n d i s c u s s i n g a s t a t u t e s i m i l a r 
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t o o u r s , but a p p l i e d t o c u r v e s , the c o u r t 
i n s t r u c t e d t h a t i t s h o u l d be u n l a w f u l t o 
o v e r t a k e and pass a n o t h e r v e h i c l e p r o c e e d - ' 
ing i n the same d i r e c t i o n upon any c u r v e 
when the vi e w o f t h e o p e r a t o r o f such o v e r 
t a k i n g v e h i c l e i s o b s t r u c t e d o r o b s c u r e d 
w i t h i n a d i s t a n c e o f 800 f e e t , and s a y s , i n 
p a r t : 

" ' W hile the l i t e r a l language o f the s t a t u t e 
lends s u p p o r t t o a p p e l l a n t ' s c o n t e n t i o n , t h e 
i m p r a c t i c a b l e , and almost a b s u r d , r e s u l t s 
t h a t would f l o w f rom t h e c o n s t r u c t i o n contended 
f o r , I n d i c a t e c l e a r l y t h a t the s t a t u t e was 
Intended, and s h o u l d be i n t e r p r e t e d , t o ~\ 
p r o h i b i t the o v e r t a k i n g and p a s s i n g of o t h e r 
v e h i c l e s p r o c e e d i n g In t h e same d i r e c t i o n , 
not o n l y w h i l e a c t u a l l y upon a c u r v e , but 
a l s o w h i l e a p p r o a c h i n g any c u r v e , when t h e 
view o f the o p e r a t o r o f the o v e r t a k l n g i 
v e h i c l e i s o b s t r u c t e d w i t h i n a d i s t a n c e o f 
800 f e e t . 

We have d i s c u s s e d t h e p a r t i c u l a r problem I n f o r m a l l y 
w i t h the Department o f P u b l i c S a f e t y and they f e e l v e r y s t r o n g l y 
t h a t our i n t e r p r e t a t i o n i s c o r r e c t . They f e e l t h a t I f t h e 
defe n d a n t ' s p o s i t i o n were s u s t a i n e d I t would g r e a t l y I n t e r 
f e r e w i t h the enforcement o f a l l o f the p r o v i s i o n s of S e c t i o n 
321.304. 

We t r u s t t h e s e s u g g e s t i o n s w i l l be o f some a s s i s t a n c e 
to you In c o n n e c t i o n w i t h r e a c h i n g your d e c i s i o n and i f we may 
be o f any f u r t h e r s e r v i c e t o you p l e a s e f e e l f r e e t o c a l l on 
our o f f i c e . 

V e r y t r u l y y o u r s , 

NORMAN A. ERBE 
A t t o r n e y General o f lowa 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y General 

) DCS.-MKB 



April i i , %<m 

ffoeefaele William H. Nlciiulue 
Lieutenant Gevcreor 
senate Choafeer 
Building 

tn tot Seest© F i l e <$6G 
Dear S i r : 

feu have presented to tbis offlee the question as to Hfeether m ufHrastivo 
vote by tee-thirds ©I the oee&ers of your body i s required to pass Senate F i l e 
460. wliicb iacladas auoag i t s previsions on allocation ef revenue free tfee pro
ceeds of tne sales lax (Cluster 482 of tfc* Cede) to the Agricultural Lead Tex 
Credit fetid established by Section 426.1 ef the Code, at ataeaded, aetl thus iaade 
available for tbc payaeet e l t&e Agricultural Uad Tax Credit. 

a tpjestios has eeee raised ee te wltethe* tbe eepdatory provislosa c f 
Article XII, Sectlos 31 ef toe Constitution apply i n tais ease t&ere i t i s said: 

"Ne public aeaey er property shell bo appropriated for l e c e i , er private 
purposes, unless eiteli appropriation* compensation m cleta. be allowed 
by two-thirds of tho mm&tu elected to each branch of ttos General 
Asseoely." 

lea have requested sn infernal cxprossioK of up views ceacerning this question, 
1 would e a i l to yew* attention that tae ease ef U^m^lS^m* 31 M 

N.«.2<i 110, widen urns tee f i r s t fiupreae Court decision concerning tae status e l 
the Agricultural teed Xax Credit, told tbat sueb credit was for a private purpose, 
At peg® 132 ef tae Nortaeestern ileperter, tee Court said: 

*Xbe exaction, therefore, t*es Ier e private purpose and i t necessarily 
follows that the appropriation ef state funds to pay tie? es&aptien would 
be fer a private purpose," 
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A rehearing was granted i n t h i s case and a new opinion was issued by the Supreme 
Court, which i s now part of the law of the State of lowa. In the opinion of the 
Court found at 240 Iowa 393, 31 N.W. 2d 110, the Supreme Court held that such 
A g r i c u l t u r a l Land Tax Credit was for a public purpose. 

Since i t i s for a public purpose, the provisions of A r t i c l e I I I , Section 31, 
requiring a two-thirds vote of the members elected to each branch of the General 
Assembly i s not required. As applied to the situ a t i o n as presented, the point of 
order of Senator Dailey, i n my view, i s not well taken. 

The precedent of the announcement of the vote by the presiding o f f i c e r i n 
the past i s not pertinent i n my opinion to the present inquiry. 

Yours very t r u l y , 

NORMAN A. ERBE 
Attorney General 

NAE:md 

CC: Honorable Thomas J. Dailey 
State Senator 
Building 



A p r i l I t , 1957 

Hon o r a b l e Duane E. Dewel 
Senator - 49th D i s t r i c t 
B u i 1 d I n g 

My dear Duane: 

T h i s w i l l acknowledge r e c e i p t of yours o f the 8 t h i n s t . In 

which you s t a t e d the f o l l o w i n g : 

" I c a l l your a t t e n t i o n t o t h e amendment to Senate 
F i l e 1 by R e p r e s e n t a t i v e M i l r o y i n which he s t r u c k 
the complete t i t l e and s u b s t i t u t e d a d i f f e r e n t t i t l e ; 
however, he d i d not l e a v e the words 'An A c t 1 and 
s u b s t i t u t e a f t e r t h a t . 

"My q u e s t i o n , which I b e l i e v e i s a c o n s t i t u t i o n a l 
) one, i s whether by s t r i k i n g the complete t i t l e he 

d i d not In e f f e c t r e j e c t the b i l l . My c o n t e n t i o n 
i s t h a t he s h o u l d have l e f t t he words 'An A c t * and 
s u b s t i t u t e d t h e r e a f t e r . 

"We a r e h o l d i n g the b i l l up i n the Senate to d e t e r 
mine t h i s q u e s t i o n , so the House can c a l l I t back 
and c o r r e c t i t i f n e c e s s a r y . We would a p p r e c i a t e 
an e a r l y r e p l y . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . I am of the o p i n i o n 

t h a t w h i l e the M i l r o y amendment In s t r i k i n g the t i t l e i n c l u d e d 

t h e r e i n the word " A c t " and a t the same time i n c l u d e d i n the p r o 

posed s u b s t i t u t e t i t l e the word " A c t " , the s t r i k i n g o f t h e 

o r i g i n a l t i t l e i n c l u d i n g the word " A c t " and the a d o p t i o n o f t h e 

s u b s t i t u t e t i t l e i n c l u d i n g the word " A c t " o p e r a t e d i n s t a n t e r and 

c o n c u r r e n t l y , and t h e r e f o r e the word " A c t " was always in the b i l l . 

'?•••• lb v''' 
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However, more important and i m p r e s s i v e Is the f a c t t h a t the 

c o n s t i t u t i o n a l p r o v i s i o n , A r t i c l e I I I , S e c t i o n 29, t r e a t i n g o f t h e 

t i t l e t o an a c t i s l i m i t e d to an a c t of t h e l e g i s l a t u r e and not 

to a b i l l f o r an a c t . The meaning o f t h e word " a c t " i n the t i t l e 

o f a b i l l In the c o n s t i t u t i o n a l sense Is s t a t e d In the case o f 

Sedgwick County Commissioners v. Bat 1 e y , I I 3 Kan. 600, 608, as 

e x h i b i t e d i n Words and P h r a s e s , volume 2, page 12, as f o l l o w s : 

"The language of the c o n s t i t u t i o n a l p r o v i s i o n t h a t no 
b i l l s h a l l c o n t a i n more than one s u b j e c t , which s h a l l 
be c l e a r l y e x p r e s s e d i n i t s t i t l e , d i f f e r s i n some 
r e s p e c t s in the d i f f e r e n t s t a t e s . In some the word 
• a c t ' i s used, w h i l e i n o t h e r s the word ' b i l l 1 or 
'law' i s used. However, each of these p r o v i s i o n s 
as p r e s e n t e d to the c o u r t s means the f i n a l d e t e r m i n a 
t i o n of the L e g i s l a t u r e upon the p a r t i c u l a r s u b j e c t 
embraced in such • b i l l 1 , ' a c t , ' o r Maw.' The word 
' a c t 1 i s p r o b a b l y the b e s t word t o use, f o r i t i n 
c l u d e s no a c t i o n of the L e g i s l a t u r e o f any person 
p r i o r t o the f i n a l a c t of t h e L e g i s l a t u r e , and i t 
i n c l u d e s the whole of t h e a c t , n o t h i n g more and n o t h 
i n g l e s s . The word 'law' i s p r o b a b l y the worst, word 
to use, f o r a p o r t i o n o f any a c t may be law as w e l l 
as the whole of the a c t . The word, however, as used 
in such connect ion * i s i n t e n d e d t o be synonymous w i t h 
• a c t . ' The word ' b i l l * means the b i l l as i t i s f i r s t 
i n t r o d u c e d , and as i t may be a t any time or in any o f 
i t s s t a g e s u n t i l i t Is f i n a l l y p a s s e d , s i g n e d by the 
n e c e s s a r y o f f i c e r s , and f i l e d away as the h i g h e s t 
e v i d e n c e o f what the law i s . And when i t i s thus 
f i l e d i t i s c a l l e d the ' e n r o l l e d b i l l . ' Where the 
c o n s t i t u t i o n a l p r o v i s i o n uses the word ' b i l l , 1 i t 
means t h a t i f any b i l l s h o u l d i n any s t a g e be i n con
f l i c t w i t h the p r o v i s i o n i t s h o u l d be amended by the 
L e g i s l a t u r e * and, i f the L e g i s l a t u r e s h o u l d f a i l t o 
c o r r e c t i t , the b i l l i t s e l f , or some p o r t i o n o f I t , 
would be v o i d . " 
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The b i l l b e a r i n g the s u b s t i t u t e d t i t l e appears to conform w i t h 

c o n s t i t u t i o n a l r e q u i r e m e n t s . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o r n e y G e n e r a l 

OS:MKB 



A p r i l 12, 1957 

Mr. Eugene R. Melson 
Greene County Attorney 
Jefferson, Iowa 

Dear S i r : 

You inquire concerning the following: 

"Is the Greene County Hospital, a public county 
hospital operating under the provisions of Chapter 347 of 
the Code of Iowa, 1954, authorized to pay for a membership 
i n the Jefferson Chamber of Commerce?** 

In answer to your question I would state that Chapter 347 of the 
Code of Iowa, 1954, does not include either especially or by implica
tion any authority f o r the Greene County Hospital to pay f o r membership 
i n the Jefferson Chamber of Commerce. 

Yours very t r u l y , 

NAiv.md 
NORMAN A. EEBE 
Attorney General 



A p r i l 12, 1957 

Mr. E a r l E. Hoover 
C l a y County A t t o r n e y 
Spencer, lowa 

Dear Mr. Hoover: 

I have your l e t t e r o f March 30, 1957» i n which you ask 
the f o l l o w i n g q u e s t i o n : 

"On J a n u a r y 9, 1957, t h e Eag l e s C l u b , C l a y 
County A e r i e #2273. was c o n v i c t e d o f t h e c r i m e 
o f ' a i d i n g , a s s i s t i n g and a b e t t i n g i n k e e p i n g 
and m a i n t a i n i n g a c l u b room i n which I n t o x l * 
e a t i n g l i q u o r s a r e kept f o r use and s a l e , con
t r a r y t o S e c t i o n 125.13 o f the 1954 Code o f 
lowa, and s a i d C l u b i s f i n e d the sum o f 
$500.00 t o g e t h e r w i t h the c o s t s o f the a c t i o n 
t a x e d a t $10.50.' 

" I would l i k e your o p i n i o n on the q u e s t i o n 
whether t h i s v i o l a t i o n makes i t mandatory t h a t 
t h e C i t y C o u n c i l o f t h e C i t y o f Spencer, lowa 
revoke the beer p e r m l t , Issued t o the s a i d 
E a g l e s C l u b , C l a y County A e r i e #2273." 

S e c t i o n 124.30 o f the 1954 Code o f lowa s e t s out t h e 
p r o v i s i o n s f o r the mandatory r e v o c a t i o n o f a beer p e r m i t , none 
o f which appears t o s p e c i f i c a l l y c o v e r the cr i m e f o r which the 
Eagl e s Club was c o n v i c t e d . I t would r a t h e r appear t o us t h a t 
the f a c t s as o u t l i n e d by you would f a l l w i t h i n the p r o v i s i o n s 
o f S e c t i o n 124.31# commonly r e f e r r e d t o as " k e e p i n g l i q u o r 
where beer i s s o l d . " An e a r l i e r A t t o r n e y G e n e r a l ' s o p i n i o n 
i n 1942 found a t page 31 o f t h e bound volume s t a t e s t h a t such 
a v i o l a t i o n c a l l s f o r an o p t i o n a l r a t h e r than a mandatory 
r e v o c a t i o n . 

I t Is t h e r e f o r e the o p i n i o n o f t h i s o f f i c e t h a t i f the 
o n l y f a c t s a f f e c t i n g t h i s s i t u a t i o n a r e o u t l i n e d In your l e t t e r , 
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the r e v o c a t i o n i n q u e s t i o n c a l l s f o r an o p t i o n a l r a t h e r than a 
mandatory r e v o c a t i o n by the C i t y C o u n c i l o f t h e C i t y o f Spencer, 
lowa. 

Very t r u l y y o u r s , 

NORMAN A. ERBE 
A t t o r n e y G e n e r al of lowa 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y G e n e r a l 

OS-.MKB 

\ 



A p r i l 15, 1957 

Honorable Jack Schroeder 
The Senate 
B u I 1 d i n g 
My dear Senatort 

You request an o p i n i o n on the f o l l o w i n g p o i n t s i n 
connection with the passage of House F i l e MfOs 

"Does i t in c l u d e any and a l l a c t s passed 
by the 57th General Assembly so as not to repeal 
any acts passed i n t o law during t h i s session? 
I am p a r t i c u l a r l y i n t e r e s t e d i n seeing that the 
road use tax fund i s r e t a i n e d and that the tax 
s t r u c t u r e ts r e t a i n e d as passed by the general 
assembly i n p r i o r a c t s * " 
In response to your request f advise as f o l l o w s : 
1. Senate F i l e 97* a b i l l now passed i n t o a law approved 

by the Governor, amends s e c t i o n s 32^«50j 32*u57> and 324-.59f 
/»/vJ 

Code of 195 -̂f' by adding a s e c t i o n to that chapter. Repeal 
of Chapter 32^, Code of I95^f as amended by the Acts of the 
56th General Assembly, w i l l operate as a repeal of Senate 
F i l e 97, now passed i n t o a law of the 57th General Assembly. 

2. Senate F i l e 229* amending sec t i o n s 1 and 2 of Chapter 
Mf, Acts of the 56th General Assembly^ amending Chapter 
Code of 195̂ > w i l l stand repealed upon the repeal of Chapter 
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32^. 

3 . House F i l e 320 amending s e c t i o n s 32*f.50 and 32 1*.57? / 

Code of 195^* i f enacted would stand repealed upon the repeal 
of Chapter 32 1*, Code of 1951*. 

*+• the D a i l e y amendment to House F i l e 4AO, i f and when 
adopted i n i t s e n t i r e t y by an amendment to Chapter 32h-f would 
not s u r v i v e a repeal of Chapter 32*+ and i t s 56th General Assembly 
amendment and would stand n u l l i f i e d * 

5« The road use tax law y sought to be amended through House 
F i l e appears not to have been changed.^The r u l e with r e s 
pect to repeal of amendments as e f f e c t e d by repeal of the o r i g i 
n a l act i s stated i n Sutherland S t a t u t o r y C o n s t r u c t i o n . 3rd 
E d i t i o n , Section 1939, as f o l l o w s * 

"On the theory that p r o v i s i o n s of the o r i g i n a l act 
re-enacted i n an amendatory act are a c o n t i n u a t i o n of 
the o r i g i n a l a c t , i t i s hold that repeal of the o r i g i n a l 
act repeals those p r o v i s i o n s of the o r i g i n a l act which 
were re-enacted i n the amendatory a c t . And p r o v i s i o n s 
added by the amendatory act which are not complete w i t h i n 
themselves, that i s , those that must be read together 
with the re-enacted p r o v i s i o n s of the o r i g i n a l act i n 
order to be understood or enforced are a l s o held repealed. 
The same r e s u l t f o l l o w s i f the o r i g i n a l act i s not r e -
enacted as amended because the amendatory act cannot be 
understood or enforced without reference to the o r i g i n a l 
a c t . However, i f the amendatory act adds a p r o v i s i o n 
that i s complete w i t h i n i t s e l f , i t i s not repealed by 
the repeal of the o r i g i n a l a c t . " Also see State v. Burk. 
88 lowa 661, 56 N.«* 180 (1893). 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS/fm 
j 



A p r i l 15, 1957 

Mr. Robert N. Johnson 
Lee County A t t o r n e y 
F o r t Madison, lowa 

Dear Mr. Johnson: 

Your l e t t e r o f F e b r u a r y 20, 1957, has been handed t o me 
by Mr. Erbe f o r r e p l y . The f i r s t paragraph t h e r e o f s e t s o u t your 
problem: 

"The Board o f S u p e r v i s o r s o f Lee County, lowa 
has an excess o f funds i n the County's d o m e s t i c 
a n i m a l s funds l e f t o v e r from the year o f 1956 
w i t h i n the meaning o f S e c t i o n 352.6 of the lowa 
Code o f 1954. There e x i s t s a humane s o c i e t y 
i n t he c i t y o f Keokuk i n our County. That 
s o c i e t y e i t h e r a l r e a d y has e r e c t e d a dog s h e l t e r 
o r proposes t o e r e c t such s h e l t e r and i s i n need 
of funds not o n l y f o r t h a t purpose but f o r t h e 
purpose o f m a i n t a i n i n g such s h e l t e r and the 
f u r t h e r purpose o f f u r t h e r i n g the g e n e r a l p u r 
pose and i n t e n t o f any humane s o c i e t y i n c l u d i n g 
the c a r e , keep and maintenance of abandoned o r 
i n j u r e d d o m e s t i c a n i m a l s and f o w l s . The Humane 
S o c i e t y i s a s k i n g t h e Board o f S u p e r v i s o r s t o 
use the e x c e s s o r p a r t t h e r e o f i n the payment 
of the c l a i m o f the S o c i e t y . The q u e s t i o n 
a r i s e s w i t h the Board o f S u p e r v i s o r s as t o 
whether o r not they would have the l e g a l a u t h o r 
i t y t o make such c o n t r i b u t i o n o r payment o f 
c l a i m when a p a r t o f such payment would be 
used f o r the c a r e and maintenance o f abandoned 
or i n j u r e d dogs as w e l l as do m e s t i c a n i m a l s 
and f o w l s . " 

• You c o n t i n u e , c i t i n g c a s e s , showing t h a t dogs In v a r i o u s 
j u r i s d i c t i o n s have been h e l d both as b e i n g w i t h i n and not w i t h i n 
the term " d o m e s t i c a n i m a l s " and s t a t e : " T h e r e f o r e , from an exami
n a t i o n of the above c i t a t i o n s i t appears t h a t what i s r e q u i r e d 
here i s an i n t e r p r e t a t i o n o f J u s t what the L e g i s l a t u r e meant i n 
the enactment of 352.6 i n the use o f t h e e x p r e s s i o n 'Domestic 
A n i m a l s ' * * * *." 
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There appear t o be two l i n e s o f c a s e s In c o n s i d e r i n g the 
d o m e s t i c i t y o f dogs. 

In h o l d i n g t h a t a dog i s a d o m e s t i c animal the r e a s o n i n g 
i s g e n e r a l l y c h a r a c t e r i z e d by hoTdlng t h a t t h e r e Is n o t h i n g t o 
i n d i c a t e t h a t the term " d o m e s t i c 1 i s used i n o t h e r than i t s o r d i n a r y 
and p o p u l a r meaning, and the term i n i t s p o p u l a r meaning i s a broad 
one, imeaning i n h a b i t i n g , b e l o n g i n g o r r e l a t i n g t o the h o u s e h o l d , 
d o m e s t i c a t e d , tame as d i s t i n g u i s h e d from w i l d , e t c . On t h e o t h e r 
hand, r e a s o n i n g t o the e f f e c t t h a t a dog J_s_ not a d o m e s t i c animal 
Is g e n e r a l l y based on the p r o p o s i t i o n t h a t dogs a r e not p r o p e r t y . 
That i s , t h a t the dog i s o f an Incomplete o r q u a l i f i e d c h a r a c t e r 
w i t h r e s p e c t t o I t s s t a t u s as p r o p e r t y as opposed t o a n i m a l s o f a 
u t i l i t a r i a n c h a r a c t e r , such as a b e a s t o f burden. 

Perhaps the s t a t u s o f the dog i s be s t s e t out a t 2 Am. J u r . 
691, wherein we f i n d : 

"Above a l l o t h e r a n i m a l s , the dog has been the 
s u b j e c t o f s p i r i t e d d i s c u s s i o n i n the c o u r t s . In 
the r e p o r t s o f the many cases in which he has 
f i g u r e d as a casus b e l l i a r e t o be found g l o w i n g 
t r i b u t e s t o h i s f i d e l i t y and v i r t u e . P o e t r y and 
h i s t o r y have been c i t e d i n h i s b e h a l f , and con
s t a n t a l l u s i o n has been made t o him as the f r i e n d 
o f the poor man, the companion o f the r i c h , and 
the p r o t e c t o r o f women and c h i l d r e n . ****Where 
the words 'domestic a n i m a l s ' o r 'd o m e s t i c a t e d a n i m a l s ' 
have appeared i n s t a t u t e s , t hey have been g e n e r a l l y 
h e l d t o i n c l u d e dogs. On the o t h e r hand, l e s s 
a d m i r i n g c o u r t s have not h e s i t a t e d t o s t i g m a t i z e 
the dog as a c a r n i v o r o u s b e a s t o r a y e l p i n g c u r . 
**** W h i l e t h e h i g h e r breeds rank among the n o b l e s t 
r e p r e s e n t a t i v e s o f the animal kingdom, and a r e 
j u s t l y esteemed f o r t h e i r i n t e l 1 i g e n c e , s a g a c i t y , 
w a t c h f u l n e s s , a f f e c t i o n , and, above a l l , f o r t h e i r 
n a t u r a l companionship w i t h man, o t h e r a r e I n f l i c t e d 
w i t h such s e r i o u s I n f i r m i t i e s o f temper as t o be 
l i t t l e b e t t e r than a p u b l i c n u i s a n c e . **** on 
account o f t h e i r l i a b i l i t y t o break through a l l 
d i s c i p l i n e and a c t a c c o r d i n g t o t h e i r o r i g i n a l 
savage n a t u r e **** they have always been made the 
s u b j e c t o f s p e c i a l and p e c u l i a r r e g u l a t i o n s . " 
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In view o f such d i v e r s i t y o f r e a s o n i n g and l e g a l p r e c e d e n t 
we f e e l t h a t I t i s b e s t t o attempt t o d e f i n e the terms o f t h e s e c 
t i o n i n q u e s t i o n i n the terms o f the c o n t e x t o f i t s own c h a p t e r o f 
the Code. As s e t out In E l l i s v. Q l I p h a n t , 139 lowa 514, 141 N. W. 
415, and a f f i r m e d i n Wisdom v.. Board o f STTperyIsors, 19 N. W. 2d 
602, a t 606, t h e b a s i c p l a n o f the c h a p t e r (352) has been th e c r e a 
t i o n o f a s p e c i a l f u n d c o n t r i b u t e d t o by a l l owners o f dogs t o meet 
the c l a i m s f o r damages t o d o m e s t i c a n i m a l s caused by dogs. W i t h 
t h i s in mind i t seems c l e a r t h a t the L e g i s l a t u r e l o o k e d w i t h d i s 
f a v o r on the u n p r e d i c t a b l e n e s s o f c a n i n e b e h a v i o r and sought t o 
make dog owners pay f o r i n j u r y t o o t h e r a n i m a l s r e s u l t i n g t h e r e f r o m . 

T h e r e f o r e , f e e l I h g c e r t a i n t h a t the L e g i s l a t u r e c o u l d not 
have Intended t o p e r p e t u a t e the v e r y e v i l i t sought t o p r o v i d e 
a g a i n s t i n w r i t i n g such a c h a p t e r i n t o law, I t i s our i r r e s i s t i b l e 
c o n c l u s i o n t h a t where the e x c e s s monies r e f e r r e d t o a r e p a i d o v e r 
t o a humane s o c i e t y under t h i s s e c t i o n (352.6) i t i s incumbent 
upon the Board to f i r s t a s c e r t a i n t h a t the same w i l l n o t be used 
in payment f o r the c a r e , keep and maintenance o f dogs. 

I s h o u l d l i k e t o add a f u r t h e r o b s e r v a t i o n In v i e w o f the 
paragraph quoted above. The a u t h o r i t y t o pay the c l a i m s o f such 
s o c i e t i e s f o r the c a r e , keep and maintenance of d o m e s t i c a n i m a l s , 
c o u l d not i n c l u d e payment f o r c o n s t r u c t i o n o f s h e l t e r s ( t o which 
your l e t t e r r e f e r s ) f o r such a n i m a l s . 

Very t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y General 

FHF:MKB 
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A p r i l 171 195? 

Ms* tflUiaa- G. &Xofcs&ach 
Buchanan County kttomcv-
2 0 X i Jast ̂ a in 
I nd.epeta&$nc o s I owa 
tfear Klotsbaca* 

itaooipt i s aek&^wlaclg^d of yvatr lstw-ir of Apr.il 6th 
i n Attica /:*>u sutaBlt the f o i l owing question* 

!!v;a tmvo ths s i t u a t i o n l a our County vjaaraAn 
C o n s o l i d a t e Softool -ftLftrlct A. merged with r u r a l 
indoponiant B senraral months ©go* .lloceatly t h i s 
saa© consolidated oonool D i s t r i c t isorg©& with ita--
r a l Independent D i s t r i c t C and aov p e t i t i o n ara 
on. f i l s f o r a Hural Independent D i s t r i c t J> to fa:?-
co&o ta^rgsd yithj, consolidated School A* I t vas 
br©tt*nt to tho atten t i o n of the Sauaty 3upt« by 
o.09 of tha s t a f f of tlH> Stata i)apart!8®nt that 'Mo
t i o n 275* 10* aasd i n p a r t i c u l a r tha a i w a quoted 
part thereof*, prohibited soro than oas of 'thase 
nwrg&rs within any 12 month, poriocl. Through i n f o r 
mal eo.-iY9rsatlorui with .lomoors of tha iStato Dap&rt-
iuant ? 1 gained ths i&prossicn that :;.75*10 ©aiy ap
pli e d to a pa r t i o u l a r proposal that was defeated 
and w-^uld have no a p p l i c a t i o n to a now and d i f f e r 
ent proposal involving 2 d i f f e r e n t school d i s t r i c t s * 
In v l w of the o x i s t i a g s i t u a t i o n .bora i n iiaehanaa 
bounty, I would appreciate ' i t vory m$h i f you would 
adTis®.aio as to your thinkias on t u l a p a r t i c u l a r -
probltnu" 

5'7- V- ^ 

http://Apr.il
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I n answer- thereto*, 1 enclose a l e t t e r opinion da tod 
aareh 6 f 195&» addressed to i-ir* Frank Kraasser*, Worth County 
attorney, pointing out that the 12 month l i m i t a t i o n i n Section 
275*10* Code 199*-$ applies only to i d e n t i c a l propositions but 
that another p r a c t i c a l l i m i t a t i o n on frequency of mergers e x i s t s 
under Section 275*£*9 Code 19 no mv d i s t r i c t e x i s t s 
for thrs purpose of further enlargement u n t i l the following <3uly 
1 s t * I -would further advise you that the o r i g i n a l successful 
i a a r g » * retains exclusive j u r i s d i c t i o n of i t s t e r r i t o r y u n t i l 
•said following J u l y - 1 s t under • the decision of our Supreme Court 

¥hu* f a f t e r one msrgor has carried under Section £7?»10 9 

m further a l t e r a t i o n i n the nmt d i s t r i c t thus authorised by 
the voters rasy take place u n t i l a f t e r the following J u l y 1 s t 
whan such new d i s t r i c t toea-'ses e f f e c t i v e * 

Very t r u l y yours. 

J A O M T U) C* Ai&lLS 
Assistant Attorney G e n e r a l 

L0A.;ssfs» 
iSaelosure 1 



ApriX 17 , 1977 

ChefOirai County Attorney 
Cherokee*. Lawa 
Jear afcltoaald* 

uaeeipt !•? atttaaowleiried of /ou? Xefcfc-.'rr of /--priX 9 t h 
as folloxfs. 

;fThe Aureli& C o ^ u n l t y Setieol d i s t r i c t i s on-
s&ir-od ^ i*#or sat ion* p u r s u i t to the p r o v i 
sions of Caapfc*r >7> of the 19:'& C«d«» Yhis tan* 
t a t l v e reorganisation proposes to laoiude a. portion 
of .'iifton Ooiisolidated School d i s t r i c t * the portion 
not affected ¥111 exceed four govfjrasaeiit sections* 
tfoYsv&l of the residents of the Afton. Consolidated 
School D i s t r i c t f who a r s at present included i n 
ti» tentative reorganisation plan of the a u r e l i a 
achoel D i s t r i c t * desire to rea&la i n the /ifto i i Con— 
solldated School l i i a t r i c t * I f the Cherokee County 
Board compiles with t h e i r wisass to the l e t t e r 9 i t would mtsan that t h * r * would be two areas r e n a l n*» 
lag in. the .vfton Consolidated School d i s t r i c t -*-» 
one consisting of isore than four gov^rnraanfc sections 
'..-..n-i t:;« ether with l e s s than four ^ o ^ t a i s a t see-
ti:̂ :-£c. and watch two ara&s are act contiguous* 

"lite two s p e c i f i c -ijuastloas are as follows, 
i s I t possible to exclude a present school d i s t r i c t 
f r o n a* proposed r e o r g a n i s a t i o n and i n so doing f i x 
the boundaries so that ths two ro^ainin-: areas are 
n->t contiguous* Secondly! i n tb» event t h i s i s 
possible &n4 one of tn?s 'regaining portions of the 
e x i s t i n g school d i s t r i c t i s larger" tuoa four eov-
erm$*nt sections and t-» other non-contiguous por
t i o n i s less t :.a?i four ~avernraent sections j !;:> i t 
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possible f o r the County Board of jidtucstioa to a t 
tach the siaaller portion containing 1mm tnan four 
sections to another school d i s t r i c t according to 
t h e i r count? plan, as such procedure i s set out 
i n 3ec. £75*3 of the Code." 

Under our statutes no such thing as a school ^ d i s t r i c t " 
cossposssc of two noawaootig'uous bodies of land say l a w f u l l y o:** 
1 s t . Such me tha holding aff r«xr ^upresje Court i n 22 

w&UNiia the Court said at page 91* 

^Ihe Iowa l e g i s l a t u r e has consistently p^ra&t-
ied the organise: t i o n of contiguous t e r r i t o r y . . 
For asagplo, the leva Code section 1&0X (1373) i n 
providing for organisation of urban lndmpeafient 
d i s t r i c t s used tne words »such contiguous t e r r i t o r y 
as m.y best subserve the convenience of the people 
for school purposes *. Also see Iowa Code sections 
279** und 2?9^C&) CI?^7) sad lava c?wa r e v i s i o n of 
XU&Oj c o p t e r 69 • • • n 

VhuSf the answer to your f i r s t question i s that & presently-
aaclatins consolidated school d i s t r i c t tho t a r r l t ^ y of uhich 
is. reduces! by creation of a I B V school d i s t r i c t say not oontin-
us i t s stance i n a nan-eoati£ uous state. 

In ansvfsr to your second quasticn, i v*ould r e f e r y •• = 
to the decision of our Supreme court i n Consolidated 
«hich holds that a consolidated d i s t r i c t my be reduced to 
than sixteen sections. thus, given that non-contiguous d i s t r i c t s 
jaay not exist5 that a consolidated d i s t r i c t itiay be reduced to-
l e s s than sixteen sections j and that undar section CJ??.:?» Cods 
19jfrf reaftlning portions of l e s s than four sections are to b:? 
attached by the county bo&rn to sosse (contiguous) school d i s 
t r i c t ? i t follows that i n the s i t u a t i o n y011* describe the roa&lifc-
in>; portion of aor© than four sections In area continue 
to O K I a t as a consolidated scho"! d i s t r i c t ••snd tu&t the rouAlsfe* 
lns portion of less than four sections i n «r&a he subject 
to otttuahoont by thy county ixj&rd or a d d i t i o n to any coatlsrous 
school d i s t r i c t . 

iiuch attachment 5 under p r i o r opinions ef t h i s o f f i c e f say be to any contisnous school d i s t r i c t Inclmfcafl the notJly«-
forssod eooaunity sc-iool d i s t r i c t but* i n any ev-ant* the ''ra&ialn** 

V \ 
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i:r«g portion" imst be attached as a whole without further cub* 
d i v i s i o n I n tm proeoss of attachment• 

Yorv t r u l y y>ur o% 

Assistant Attorney woneral 



A p r i l 18, 1957 

Frances G. Knight 
•Mrsctor, Passport Office 
Departnsant of State 
Washington 2?, D. C. 

Ho: Y13D - Hatt, Steven Patrich 
Dear '-aadani: 

Xonr l e t t e r of A p r i l 2nd has bean referred to aic 
Governor Loveless. I n your l e t t e r you state as fallows* 

s,w's have under consideration a report of b i r t h 
executed at the. American Consulate at Ilabat, Morocco 
on September h, 1953 by Russell Lowell i'latt i n be
h a l f or his aliened son, Steven Patrick Hatt 3 who 
ran born at Port-Xyautey, Morocco on August I I , 
19B. 

'••Russell Lowell liatt was born ct Sioux C i t y , 
Iowa on ^cVoraber 1- , 192V and i s said to have r e -
aided i n t i n state of Iowa u n t i l 19'*3 when he en
tered the United states Air Faroe, he aiarr led the 
a l i e n mother of Steven Patrick Hatt'on December 
I - , 19^!- i n Morocco* tos. Hatt, who was c a r r i e d 
at the tirse of the b i r t h of Steven Patrick: Hatt' 
to one Fernand Saoud Dray from whom sh© was n.rfc 
l o y a l l y divorced u n t i l ' A p r i l Vh9 19^-, has said 
that she l o f t >lr. Dray i n 19<fd and commenced to 
l i v e with Hatt i n Morocco as h.io wife i n .-forest-
bor 1952. i h ^ s e l l Lowell Hatt died i n Morocco on 
heeenb^r 2 , 1955. 
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"Section 309(a) of the Immigration and- hation-
a l i t y Act of 1952 provides as follows* 

"'The provisions of paragraphs ( 3 ) , (**")» (5), ' 
and (7) of Section 301(a) and of paragraph (2) of 
Section 3 0 8 , of t h i s t i t l e s h a l l apply as of the 
date of b i r t h to a c h i l d born out of wedlock on 
or a f t e r the e f f e c t i v e date of t h i s Act, i f the 
paternity of such c h i l d in*, established while such 
c h i l d i s under the ago of twenty-one years by l e -
gitiysation*' 

" l a determining whether Steven Patrick Hatt 
has been legitiiaated by Hussell Lowell Hatt the 
hepartrsent may resort to either the laws of the 
state i n the United States i n w-de'-i the putative 
Ajstoricaa c l t i a e n father claimed doetielle or the 
laws of the foreign country of the ch i l d ' s b i r t h . 
Since Mrs* Hatt, who desires to proceed to the United 
States with her family, has not been able to pro
duce ;-i-:y evidence that -Steven Patrick 'dhtt has been 
ll g i t i r a a t e d by Hussell Lowell liatt under uhe laws 
of Morocco*, we would appreciate your opinion whether 
or not under the laws of the state of lowa, Bteven 
Patrick Hatt i s considered for a l l purposes t o bo 
!;.he legitimated c h i l d of Russell Jewell Hatt*" 

In answer t aero to I would advise you t h a t the laws 
of Iowa r e l a t i n g to i l l e g i t i m a c y r e f e r to children born out 
of wedlock (Chapter 675, Code 19$*) • According to the fa c t s 
of your l e t t e r , the c h i l d i n question was not born out of wed-• 
lock but rather while the mother was ca r r i e d to one ?ernan& 
Saoud Dray* In view of tlw presumption of legitimacy (see en
closed opinion dated January 1 ; , 1957* addressed to the State 
Board of Control), i t appears that haa the events described 
i n your l e t t e r taken place i n Iowa the chi l d , , i n t h e absence 
of Court decision to the contrary, woulc? be presu-KyJ the l e g i t 
imate offssrinc* of Fernand Saoud Dray and not the offsnrlrv* 
of Russell Lowell Hatt* 

Very t r u l y yours, 

iinelosu.ro 

KORMAM A. £RB3 
Attorney General of Iowa 

http://iinelosu.ro


A p r i l 18, 1957 

Honorable H e r s c h e l C. L o v e l e s s 
Governor o f lowa 
B u i l d i n g 

My dear Governor: 

T h i s w i l l acknowledge r e c e i p t o f yours of the 11th I n s t . 

i n which you have s u b m i t t e d t h e f o l l o w i n g : 

" I r e s p e c t f u l l y r e q u e s t a r u l i n g of the A t t o r n e y 
General on the f o l l o w i n g q u e s t i o n : 

"Does the C o n s t i t u t i o n o f lowa r e q u i r e t h a t the 
General Assembly r e c o n s i d e r a b i l l which i s 
v e t o e d by the Governor? In p a r t i c u l a r , i s a 
r e c o n s i d e r a t i o n r e q u i r e d f o r a d i s a p p r o v e d 
revenue b i l l ? 

" A r t i c l e t i t , ( L e g i s l a t i v e Department,) Sec
t i o n 16, C o n s t i t u t i o n o f towa, p r o v i d e s t h a t i f 
a Governor d i s a p p r o v e s a b i l l which has passed 
the G e n e r al Assembly *he s h a l l r e t u r n i t w i t h 
h i s o b j e c t i o n s , t o the house i n which i t o r i 
g i n a t e d , which s h a l 1 e n t e r t h e same upon t h e i r 
j o u r n a l , and proceed t o r e c o n s i d e r i t ; * (emphasis 
s u p p l i e d ) . The r e l e v a n t a s p e c t o f the q u e s t i o n , 
t h e n , would appear to be whether o r not t h e 
mandatory p r o v i s i o n f o r e n t r y upon t h e i r 
j o u r n a l s a l s o a p p l i e s to r e c o n s i d e r a t i o n . 

"An e a r l y r e p l y t o t h i s r e q u e s t w i l l be appre
c i a t e d . " 

In r e p l y t h e r e t o we a d v i s e as f o l l o w s : 

1. I n s o f a r as the mandatory c h a r a c t e r o f the c o n s t i t u 

t i o n a l p r o v i s i o n f o r r e c o n s i d e r a t i o n a f t e r the r e c e i p t o f a v e t o 



) 
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message and I t s j o u r n a l i z a t i o n on the r e c o r d s o f the house i n 

which the v e t o e d b i l l o r i g i n a t e d i s c o n c erned, we would c a l l t o 

your a t t e n t i o n the f o l l o w i n g from the case o f Smith v. Thompson, 

219 lowa 888, 258 N. W. 190: 

j n | o w a , we have c o n s i s t e n t l y h e l d 
t h a t our c o n s t i t u t i o n a l p r o v i s i o n s a r e manda
t o r y , and t h a t they must a p p l y t o and govern 
the p e o p l e as w e l l as a l l government a g e n c i e s , 
i n c l u d i n g the L e g i s l a t u r e . " 

2. I n c i d e n t to t h e mandatory req u i r e m e n t imposed upon 

the L e g i s l a t u r e i n r e s p e c t to governmental v e t o , t h e i r f u r t h e r 

duty and power i n the premises i s d e s c r i b e d i n the case of 

James C l y d e Meeks, P e t i t i o n e r v. P e r c y A. L a i n s o n , Warden, lowa 

S t a t e P e n i t e n t i a r y , Respondent, 236 F. 2d 395, w h erein a d d r e s s i n g 

i t s e l f to the f o r e g o i n g p r o p o s i t i o n , the c o u r t s a i d : 

» » * * * * The o n l y a l l e g e d d e f e c t i n the o r 
g a n i z a t i o n o f the 4 3 r d lowa L e g i s l a t i v e Assem
b l y , c l a i m e d to r e n d e r i t s enactments v o i d , 
was the f a i l u r e of the lowa l e g i s l a t u r e to 
c a r r y out the d e s i g n a t e d mandates of the s t a t e 
c o n s t i t u t i o n . But t h o s e mandates a r e d i r e c t e d 
t o the l e g i s l a t u r e and not to the c o u r t s . 
T h e i r language i s t h a t 'The General Assembly 
s h a l l pass laws' and 'The General Assembly 
s h a l l f i x the r a t i o o f r e p r e s e n t a t i o n ' and i t 
i s e l e m e n t a l t h a t such c o n s t i t u t i o n a l d i r e c 
t i o n s t o the l e g i s l a t u r e a r e not s e l f-execut. i n g . 
As s t a t e d in 16 C. J . S., C o n s t i t u t i o n a l Law: 

" ' C o n s t i t u t i o n a l p r o v i s i o n s a r e not s e l f -
e x e c u t i n g * * * i f the language of the c o n s t i 
t u t i o n i s d i r e c t e d t o the l e g i s l a t u r e . ' 
§48, p. 145. 

J 
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" ' A l t h o u g h th e l e g i s l a t u r e i s bound o r con
c l u d e d by mandatory p r o v i s i o n s of a c o n s t i t u 
t i o n , and i t i s under an o b l i g a t i o n t o p e r f o r m 
the d u t i e s and d i s c h a r g e the f u n c t i o n im
posed on i t by the c o n s t i t u t i o n i n a c c o r d a n c e 
w i t h i t s mandate, i f the l e g i s l a t u r e f a i l s t o 
do so, and n e g l e c t s or r e f u s e s to pass l e g i s 
l a t i o n as r e q u i r e d by a mandatory c o n s t i t u 
t i o n a l p r o v i s i o n , t h e r e i s no remedy which 
can be invoked to compel p e r f o r m a n c e . 1 

§65, pp. 177, 178. 

"'A c o n s t i t u t i o n a l p r o v i s i o n which i s not: 
s e l f - e x e c u t i n g remains i n o p e r a t i v e u n t i l 
r e ndered e f f e c t i v e by supplemental l e g i s l e -
t i o n . 1 148, p. 146. 

" ' C l a u s e s in a c o n s t i t u t i o n which a r e not: 
s e l f - e x e c u t i n g , but which d i r e c t l e g i s l a t i o n 
to c a r r y them i n t o e f f e c t , have at most no 
more than moral f o r c e , even when mandatory 
in terms; and t h e r e i s no remedy i f the 
l e g i s l a t u r e f a i l s to a c t in accordance w i t h 
the d i r e c t i o n s of a mandatory p r o v i s i o n . ' 
§48, p. 146. 

"Many cases a r e c i t e d i n s u pport of t h e s e 
t e x t s . As t o lowa, the l a s t c i t a t i o n i s t o 
P i e r c e v. Green, 229 lowa 22, 294 N. W. 237, 
243, 131 A. L. R. 335, where the c o u r t s a i d : 

"'The p r o v i s i o n s of the S t a t e C o n s t i t u t i o n , 
above n o t e d , a r e not s e l f - e x e c u t i n g , but 
r e q u i r e l e g i s l a t i v e a c t i o n to make them e f 
f e c t i v e . '" 

From the f o r e g o i n g i t seems t h a t w h i l e a duty r e s t s 

upon the General Assembly t o r e c o n s i d e r a v e t o e d b i l l , no remedy 

i s p r o v i d e d f o r i t s f a i l u r e to p e r f o r m such duty or i t s p u r s u i t 
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o f o t h e r p r o c e d u r e i n c o n n e c t i o n w i t h the v e t o s h o r t o f a c t u a l 

recons i d e r a t i o n . 

Very t r u l y y o u r s , 

NORMAN A. E R B E 
A t t o r n e y G e n e r a l o f lowa 

O S C A R S T R A U S S 
Second A s s i s t a n t A t t o r n e y General 

OS:MKB 



April 13, 1957 

Mr. L. £. Sauvain, Purchasing Agent 
lowa State College 
A^es, lowa 

Dear Sk; 

We have your letter of April 16 and are in complete support of 
your position that lowa State College is exempt from ail taxes that might 
relate to the cost of recapped or recapping tires. Section 422.45(5), 
Code 1954, is very explicit with regard to the lowa tales and use tax 
and the exemption therein provided as to tax certifying- and tax levying 
bodies of the State of lowa and subdivisions of same. 

Section 4224 of the Internal Revenue Code, mack: applicable to 
Part II of Chapter 32, Internal Revenue Code of 1954, mien last 
chapter imposes a tax en tires, tubes and retread rubber, provides: 

"SEG. 4224. STATE AND LOCAL GOV&KNftfc&iTAL EXcJOTIOM. 

'Under regulations prescribed by the Secretary or his delegate, 
no tax shall ha imposed under this chapter upon the sale of any 
article for the sxdusive use of any State, Territory of the United 
States, or any political subdivision or the foregoing, or the District 
of Columbia.'1 

We cannot know from your letter the exact reference of the Firestone 
Company in what is nominated by that company as "Estimated Tax Expense' 
on recapped tires but fail to see, on the facts available, how such an Item 
would have any relevance to a purchase or recapping contract relating to 
recapped tires. 

Very truly yours, 

M. A. lverson, 
Special Assistant Attorney General 

MA8:fs 
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IOWA STATE HIGHWAY COMMISSION 
AMES, IOWA 

Ames, Iowa 
A p r i l 18, 195? 

Mr, Prank. H. Kreamer 
County Attorney 
Northwood, Iowa 
Dear Mr» lireamer; 
This w i l l acknowledge receipt of your l e t t e r of the 4th of A p r i l , 
wherein you ask, *If.the drainage system i s not^establlshed under 
any Code provlsion***and the County Board of Supervisors has no 
j u r i s d i c t i o n or obl i g a t i o n to superrlB^^SM^wfitny way manage the 
a f f a i r s of the mutual agreement d r a A ^ ^ e ^ r b ^ c t ; then dp they 
have the duty to pay the cost^of c h ^ g i n i f pre&emt adequate c u l v e r t , 
i n s t a l l a t i o n s i f r e q u e s t s d ^ ^ * ^ E o M s ^ ^ e proggjrty owners?" 
In my l e t t e r to K^^^^ityHgiU of JanUary\^23, 1957. I discussed the 
various methods <fS establi^^ing^Arainage d i s t r i c t s , I now 
quote from that l e t t e r : *r5Kd£e drainage d i s t r i c t has been 
l e g a l l y established byjfile of the three methods above, a l l of 
them requiring soawt^^lrmat 1 ve action by the Board of Supervisors, 
then the Board of Supervisors under Section 455.118 has the duty 
to construct a roadway over the drainage d i t c h , 
I presume from your l e t t e r that t h i s i s a drainage d i s t r i c t \ 
established by mutual agreement of the landowners and a f f i r m a t i v e / 

action has been taken by the Board of Supervisors to so e s t a b l i s h . 
I c a l l your attention to the wording of Section 455,118, Code of 
195**, which reads i n part, »#**The Board of Supervisors when i n 
the exercise of i t s sound d i s c r e t i o n i t appears that i t w i l l 
promote the general publlo welfare s h a l l move, b u i l d , or re b u i l d 
the same***'". 
I t should be emphasized that the drainage d i s t r i c t must have been / 
le g a l l y established. The requirements f o r l e g a l establishment 
of a mutual agreement drainage d i s t r i c t are set out i n Sections 
455,152 to 455.155, i n c l u s i v e . There must be a mutual agreement 
i n w r i t i n g which sets down such matters as are prescribed i n 
^55.153» then 455.154 requires affirmative action by the Board. 
Prom the facts given i n your l e t t e r and the enclosure from the 
County Engineer, i t would appear that what r e a l l y e x i s t s i s not 
a drainage d i s t r i c t by mutual agreement, but rather something 
which might be termed a gentlemen's agreement brought about by 
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Mr. Prank H. Kreamer 
A p r i l 18, 1957 
Page 2 

good f e l l o w s h i p wherein a group o f i n d i v i d u a l s make no attempt to 
comply w i t h the s t a t u t o r y requirements, but are simply d i g g i n g 
a d i t c h with l i t t l e regard t o where i t terminates. 
Under the f a c t s assumed, t h i s o f f i c e i s of the o p i n i o n t h a t you 
are e n t i r e l y c o r r e c t , and tha t the case of Dro e g m l l l e r vs. Olson, 
241 Iowa 45o does support your i n t e r p r e t a t i o n . I n s o f a r as ray \ 
la s t , l e t t e r to Mr, Ensign i s ooncerned, i t should be emphasized \ 
thajp the Board of Supervisors i s gi v e n the power t o e x e r c i s e i t s ^ 
d i s c r e t i o n with respect to moving, b u i l d i n g o r ^ r e b u i l d i n g a road 
which a drainage d i s t r i c t c r o s s e s , and tha t i tip? only o b l i g a t e d t o 
do so i n cases of l e g a l l y e s t a b l i s h e d d r a ^ s a a g f / d i s t r i c t s . 

____ 'Lyman 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa State Highway Commission 

CJL:Js 
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Hon* Son. A* P e t r u e e e i l i 
House of ifonrssontativas 
Xi 0 C a L 
i!-iy dear d i r : 

..'ioferi?i:r>.s to your o r a l r-vine at for an opinion of trio 
status or .iouse F l l a 372 r e l a t i n g to urban t r a n s i t companies 
and v/stoms. ef fe.cted by opinion issued A p r i l 1 5 t h to trio Hon* 
Jack Se'ioedsr concerning eaatt^rs contacted u l t h the passage 
of Houso Fil© Mf-O, I would advise you that the opinion referred 
to conccrnod i t s e l f with tho e f f e c t of tiie rep-sal of Chap tor 
325+> Code of 195m-j, upon b i l l s e i t h e r passed by tao 57t'm 3*norsl 
As sorely &:\d now lat* or b i l l s i n process of l e g i s l a t i v e a c t i o n 
Wiica proposed to a;.:̂ nd parts cf C'raptor "S2k-9 Cod© of 19 

•vrien as repealed. 
I t was ay opinion, as voiced i n the l e t cor referred 

to , that ropsal of Chapter 32h vrould resr.lt i n tiio repeal of 
tae f ongoing b i l l s snact&d or to be enacted. T;i3 foregoing 

http://resr.lt
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i s not the s i t u a t i o n presented by the repeal of Chapter 3 2 ^ 

and i t s a f f e c t upon House F i l e 3 7 2 , 

Tho r e l a t i o n between House F i l e 372 and' Chapter 32*f 
i s c o ^ a l ^ i I n . - lec t los k- of .louse P i l a 372 y ' -deh provides a s 

follows s 
: (3ac. lt-« Sections three hundred twenty-one 

point o*.ie hundred nineteen (321,119) and three 
hundred twenty-rfour point two ( 3 2 f + . 2 ) « Code 199+9 as amended by chapters forty-four (M*) and one 
hundred seventy-one (171); Acts of the F i f t y - s i x t h 
General Assembly, and section three hundred twenty-
s i x point two ( 3 2 o , 2 ) , Code 195*+, s h a l l not be 
applicable to urban t r a n s i t companies or systems," 

I t w i l l seen t h i s provision i s merely a reference 
to a c e r t a i n section of Chapter 32*+ to the point that the Leg
i s l a t u r e deetaed i t not applicable to cibuse 'i*ilo 372 t r e a t i n g 
of urban t r a n s i t companies and systems*. 

In other words, Section h of House F i l e 372 negatives 
any af f e c t of a c e r t a i n section of Chapter 32*f as having any 
bearing upon House F i l e 3 7 2 , 

The rule applicable to t h i s s i t u a t i o n i s stated i n 
S j ^ S & l a M ft.tatatj.qyy. Construction, 3 r d E d i t i o n , pss'e 9*9 f as 
follows s 

" S i m i l a r l y , repeal of the statute rofer:.'©d 
to v - i l l have no e f f e c t on the reference statute 
unless the reference statute i s repealed by i m p l l - v 

cation \/ith the referred statute."" 
Th-3 same r a l e i s stated i n the follow!rc l&nguase 

i n the ease of In, r̂„ lloatn, l¥f U . S . page 93s 

" P r i o r acts raay be incorporated i n a subse-
| quent one i n terms or by r e l a t i o n , and when t h i s 

i s done, the repeal- of the former leaves the l a t 
ter i n force, unless also repealed expressly or 
b; necessary Implication, M 
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As applied to the s i t u a t i o n presented, the repeal 
of the section quoted of Chapter 32*f would not operate .to r e
peal the reference to Section 32V.2 by House F i l e 372 and on <S 

the other hand, would recognise the r e f e r e n c e i n . louse F i l e 
372 to any substitute to Section 3 2 l n 2 . 

The foragoin g conclusion boars confirmation of l i k e 
treatment of l i k e previous situations by the Code Editor. 

Very t r u l y yours, 

03CAH STRAUSS 
Second Assistant Attorney Ganeral 

03 s infra. 



A p r i l 22, 1957 

Mr. A r t h u r H. Johnson 
County Attorney of Webster County 
607 8 n e l l B u i l d i n g 
F o r t Dodge, Iowa 
Dear Mr. Johnson: 

We have re-ex&sained our opinion of June 13, 195*5-in 
conjunction w i t h your l e t t e r of A p r i l 18, 1957 &nd the 
p e t i t i o n In the matter of P a u l P. B e s t i c k , et a l , p l a i n t i f f s 
vs. Webster County, Iowa, e t a l , defendants. We r e - a f f i r m 
our views of t h i s s i t u a t i o n f o r the reasons s t a t e d i n our 
o p i n i o n of June 13, 1956, 

In response to the s p e c i f i c questions i n your l e t t e r 
of A p r i l 18th, I would suggest a s p e c i a l appearance 
que s t i o n i n g the J u r i s d i c t i o n of the court over the s u b j e c t 
matter of t h i s a c t i o n on the combined grounds that t h i s 
q uestion was r e s Judicata end that the court has no 
o r i g i n a l J u r i s d i c t i o n to a d j u s t property tax v a l u a t i o n s 
along t h i s l i n e . I t may be noted that the p e t i t i o n does 
not a l l e g e J u r i s d i c t i o n a l f a c t s i n that i t does not a l l e g e 
an appeal was taken t o the Board of Review and t h a t t h i s 
a c t i o n i s an appeal from any a c t i o n they might have taken. 

Under the Jewett B e a l t y Company case which Is reported 
i n 239 Iowa 988, 33 N. Vf, 2d 377 and the case of Crown 
Concrete Company vs. C o n k l i n g , 1956, 75 N. w. 2d 351, 
mandamus w i l l l i e to compel refund of taxes i l l e g a l l y or 
erroneously p a i d i n a proper case even though such payment 
was v o l u n t a r y . Thus the e s s e n t i a l question i s whether the 
taxes were "erroneously or i l l e g a l l y exacted or p a i d " and 
whether the taxes were p a i d under p r o t e s t or not would seem 
to bs of no p a r t i c u l a r s i g n i f i c a n c e , w i t h respect to your 
question regarding a s t a t u t e of l i m i t a t i o n s , we are sending 
you a copy of our o p i n i o n dated January 10, 1957 addressed 
to Mr. B a l l a r d B. T i p t o n , D i r e c t o r of the Property Tax 
D i v i s i o n - o f the Tax Commission, 

! You asked i f there i s a s t a t u t e or body of law which 
p r o h i b i t s an aaeensment being made cn a business of t h i s 
s o r t by the methods which the p l a i n t i f f s a l l e g e were 
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employed by the assessor and as to whether the p e t i t i o n Is 
merely a claim o f excessive v a l u a t i o n or i s p r e d i c a t e d on 
something more. The p e t i t i o n i s o b v i o u s l y drafted w i t h 
the end i n mind of b r i n g i n g i t under the p r o v i s i o n s of 
s e c t i o n 445.60 by showing, i f p o s s i b l e , that the formula 
used by the assessor produced i n e q u i t a b l e r e s u l t s . I t 
i s always d i f f i c u l t to p r e d i c t whether the court might be 
l e d a s t r a y on Ruch contentions but to our mind the c o n d i t i o n s 
w i t h regard to the formula are pure "window-dressing" to 
t r y to get t h i s case under flection 445.60 and the o n l y r e a l 
contention of the p e t i t i o n i s that the average i n v e n t o r i e s 
were overvalued. Under the s t a t u t e s , appeal from an 
excessive assessment, not subject to the exceptions set out 
i n the Jewett case, supra, i s to take an appeal to the 
Board of Review and.then, i f necessary, to the D i s t r i c t Court. 
This procedure i s mandatory and j u r i s d i c t i o n a l as you w i l l 
note by note 11 to s e c t i o n 445.60 of the Iowa Code Annotated. 

We know of no body of l a v which suggests that an assessor, 
i n h i s own mind, cannot use any thought process he sees 
f i t i n a r r i v i n g a t a v a l u a t i o n . As you w i l l note by such 
cases as Corn B e l t Theatre Corporation vs. Board of Review, 
C i t y of Oskaloosa, 334 Iowa 355, 12 N. w. 2d. 820 and Deur 
vs. L o c a l Board of P.evelw of Cass Tp., H a r r i s o n County, 232 
Iowa 989, 7 N. w. 2d. 39, i t i s presumed that the a s s e s s i n g 
o f f i c e r has acted l e g a l l y i n making h i s assessment and the 
burden of proving otherwise i s upon the oomplalnant. For 
f u r t h e r c i t a t i o n s on t h i s p o i n t see note 15 to s e c t i o n 441.13 
of the Iowa Code Annotated. You have a noint i n your f a v o r 
i n your f i n d i n g that the assessment of the stock of a l l 
gas s t a t i o n s w i t h i n the assessment d i s t r i c t were made on 
the same b a s i s . In t h i s connection see J . Rosenbaum and 
Sons, Inc., vs. Oculson, 246 Iowa 848, 69 N. W. 2d. 403. 

We send herewith the b r i e f s and arguments of the Iowa 
Power and L i g h t Company and the Iowa State Tax Commission 
i n t h e i r recent controversy f o r your temporary use f o r the 
reason that there i s much a u t h o r i t y i n them which we 
b e l i e v e w i l l be h e l p f u l to you. This case was s e t t l e d 
amicably without l o s s tc the State but since these are the 
only copies we have, we would appreciate ycur r e t u r n i n g 
these b r i e f s as soon as you can conveniently do so. 

One f u r t h e r remark we would make i s that under no 
circumstances would the p l a i n t i f f s i n t h i s case be e n t i t l e d 
to i n t e r e s t on any tax refund the court might f i n d otherwise 
proper. See the Conkling case above c i t e d . 
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As? you may have concluded already, your best hope i n 
t h i s s i t u a t i o n i s to defeat the p e t i t i o n on J u r i s d i c t i o n a l 
grounds. I know you have some doubt i n your own mind as 
to the accuracy of the assessment i f I t should come t o i t s 
m e r i t s . The J u r i s d i c t i o n a l Questions should, we f e e l , be 
r a i s e d i n the i n t e r e s t s of o r d e r l i n e s s and c e r t a i n t y i n 
tax assessment and c o l l e c t i o n . The p l a i n t i f f s have had t h e i r 
s t a t u t o r y day i n court i n that they had the r i g h t of appeal 
which they waived by t h e i r i n a c t i o n . 

Very t r u l y yours, 

M. A. Tverson, 
S p e c i a l A s s i s t a n t Attorney General 

K M l i p 
p. s. — tfe are r e t u r n i n g the p e t i t i o n herewith. 

M. A. X, 



v&vozrmTi* rif t lfe St&.t-S erf" Zurjai 
t-ffIo;s • ? t-'-t:1- Gov^r&vrjp 
u v *: 

'.ifceaipt i : . .;;Ci.̂  .\i\-rl;;yd of ̂ :«ur Ic**--:..--.- -..r -^h, 
as r o l l e r s 

harofcy ^ ' o i u s s t ca ' i i i i ioRS o f r'no .::iU;^rn.oy 
3-itt-.rpi*X. on two •'•uo t̂i.o?5s' jviinad i r * oc-i»aeetv>.a m U i 

v i l e 15^5 as a ^ r ^ - j d j an >*et J i s l a t t ^ ' t o ths 
Ki&iit& tl : m of S e h O G l d i s t r i c t s * foiiowp: 
" F i r s t 5, M o t i o n 12 f V-m** f i l o X>*d r ^ - r a l s 

:«©\.-i on 27%X&, Code X9;?S and enacts a auL< t i h u t c 
tho^-:fors t Kouso six® l 1 - ^ previous!/ pa&wd *»y tho 

rbu&ral .'.swrcbly >..>«a ?;;ignml by Gov--- rnor 
cc&aioa (as Jooti-^n X, fc>* anan^awJ : to S#o-
tion :7>.X2 S Co&a 19£*-» .iusr.t; j i v n &t i*.-.v«. Is 
I V M - d l l i =• s l C - i l - v : of ,JJ\A^G 'vil?. X 
.'K.t-c-'.Tru'jj?, ri'->- I , or ;>•::• rosCi© ;^f;.. -n l . , v>-v::̂  
;'••>> ?>'V . 

!}<itscondj a n ataen&ouait to ftoas* '-1XXa X^.-j a r - i o n ^ l 
.•3Ct?oa 5 by ,£ttl>3titu';£Mf t;:K* £ol.I,r<*.: ;ig (O:;J:V tho 
.»arv5. .'--AS of v:h- a-wn&-"*»nt; relcviv-.fc 5;;;- t i i 3 . - j o::;. 
7aJ i s •;u-:stC"(3 bsKw) 5 

" •Tho voters r s s l d i i t within tivi propose .wml-
s h a l l v o t e 3oparato I7 i n >:><\o\< - r r i s t l n ; : jch:>oX 

•':'i."t;"'xt aT/footcd upon Uu-; propo . f i t : on : , : r . - ; . t c 
• ..-̂ r; :i-->v; c a r ^ r - OXOA. -c= • •:• X - i i f r - ' ^ l ^ t ^ ;.'.f.;. :;.v- -:.;d 
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s n a i l be dor ian as taos® d i s t r i c t s , a l l 03? arsy 
p o r t i o n of wni<& ar$ w i t a l n f a s a r a a i:\sludotl i n 
t?» proposal nm-r acliool d i s t r i c t * • 

ttThe luoauion ? a l 3 $ d i n coarsetion v?itft t!v» 
iym*t::.on of fcto-> ft^n&snat -.:uotod ir? as follcwss 

"Is thoro a e o o f l l e t batwou flr*5fc and 
oseo-id sa&to! sites? £ a a t i s , ths f i r s t sonisnea 3d6&3 
t o defin© an e l i g i b l e voter as one re s i d i n g ••-Jlthln 
t i l ? proposed boundaries tim sooond sontatio© sos^s 
to define an e l i g i b l e w t s r as 0:10 l i v i n g l a any 
d i s t r i c t a.ny portion o f w^dch i s i i i e l u d e a i n to.;* 
pronosod bomdarias supplied}, 

HEour ear?y a t t e n t i o n t o t ' dLs roijussfj - w i l l 
!•>•* ap?a*ociat©d.» HTOSS Pil# :m$t l>i- astod r>ri 

X* douse i f i l a !>.> 2**s>«ala .va<?ti<?a 2 ^ : ; * l 2 of tlm OY/.:?Q 
and emots* a substitute* 

3* ik-nusfc i-'ile 1^ trends tb-r-s Ccf-s s e c t i o n no rsp^X-rK? 
by i & i i ^ «-'ile l;?s> adding tiv.?r#to a,u i<id*jpo:tf prevision* 

i iour '.mm- t.>.-:«n ^?H??.^ar t ; i ^ r ^ p-rsl o f s a i d 
section ?.w House #±Xo 1;K> also rspeals t"i..;; a ^ n ^ T ^ n t t h n r s t o 
l r * ilouoe ; ; ' i l ^ 

i f t* s i g n i f i c a n t factor wais'i controls fcfta answer t o 
your '^oxlon i n in.9?: Hcuss y i l o X7o c : c a t " i a s c pv.bj.lca?;d^n 
clause bi-t dons-'? i ' l l o X;f- '̂ eas r v t * 7 -,1s •* -v t V'onsje »4ilo 
lafo w i l l C O C O E S e f i ' ^ c t i r o as l a v ispoa '^bXiceti^n 'put 1-&U39 
F i l e &<• w i l l not bacons e f f e c t i v e as Isv? ?,.in&il July ^th» T.huf?¥ upon nul\*.icatioii of .-iouse i ;'ilo l ? d , t/nx? lT& S&d&& 
Seet±'--n ••-?'•>'• 12 wll.1* coa/jo fc'v cs-lst b i t ' . - sc t i 2/:? . 1 2 w i l l ?*-.>*> 
tinus i ; . - '-.ncisiffno^ c ^ r i t a i ; U r ^ v.ho nay p r o v i s i ^ j s ©-/iaoted i n 
l i e u of thcr-o reuri^.l'sd. y'en c J ld^ ^ t i i orexv j vS s 'j©oti:.v̂  
2V:-'»12, ri'? i t t i s s '.?K.ists* vlll bs fu? t t r> i» a-r.-*-?^ by a d d i t i o n 

'Use .rule w.ltij .rosrisct to r«p«ai o f a - ^ n i r i o n t s a s g?f*» 
f©c1x:»'5 i.;;; rapoul of 1.1-2 o r i g l ^ l act i s 3 t & t o d i n . •>u.tr,i3r!&',&rl 
3tafc-.rc.^r.7 vO ;. iytri3Ct : ic«, 3 r d ' - J i i.tion, a c t i o n X 3 9 , a » f o X l ^ r : ^ 

- suii - i io t : i o o r y t i i&t provif>i-\-as '>f t . ^ or-Igi'Ksi 
'a-it ro-o.-tectasd i n en. sr^jadatory -.erf; ;».r» a 0 ' ;^i iInu-» 
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of fchs o r i g i n a l act repeals thoss p r o v i s i o n s of 
tm o r l g i a a l act which v s r ^ re-ea:.'.cte& i.a trio &oa&»» 
datcvy &ct# A ^ i p r o v i s i o n s added by th® a*^n$&tery 
a c t which a r s not complete w i t h i n thBtosalvesj t h a t ' 
ia> those that xsmt ha road t o s e t t e r w i t h •&!» i-s-
caaetad provtsdcyas of the o r i g i n a l i r , crfis* 
vo be? w i i e r s t o o X o r eaforesd ars a l s o hold r^poal-
od e '.His eaxo r e s u l t follows i f t h i o r i g i n a l act 
i s mot reHKia&ctad as su^ndod because the a-:»3*IatM»y 
act caiuxot ft® understood or enforced without ?-ef-
ers^ey to the o r i g i n a l a c t . Bftaever« JL£ the 

)# (Sasphasi? o u r s ) 

. . . . . . 4 . „ 

bGir^ (1393: 

In d i r e c t -ansv$r to yaw question* t'.iis o f f i c e i s 
of t l r * opinion that s>.ppro---al of Hems® r i l o i3o of th*-- 3CV-JK?I»8? 
.would jwt have ti» e f f e c t of vepwillr** o:.? s-.^?reo-i>>i'": ciaetlc-** 
l.,of ;V:^o 'fils? I 1*. 

l a aaswor t o y<:?; r second ^ n s n t i o r i j t.Ho u cation o f 
section 531 Uoosa FiX>s? 15Td, quo'vad i n ;/-.ur l a t t e r , i--?flans i n 
i t s f i r s t :?.oat*mee$ the cl ^ a s of votor--; e l i g i b l e ' t o rote ct 
a school roorgaaisafci'>r, o l e e t i ->n as t pse "raai&ijv: s t i l l s tftr? 
prosxiaati t'oundarles'** Shs second scatonce aiereXy defines ths 
p h r a s e "school d i s t r i c t s affected" -which i>*2raas Is r?.ot used 
i n the •!>rocodin.v* se&teace and boars n» apparent :?*iatIoa to 
tins s a l i f i c a t i o n o f voters* Thus* oy v i r t u s o f i h - i laagusse 
of the f i r s t quoted sentence, >nly t'joso residing t h i a the 
prc-por^l b<-nmdari^sv a r e e l i g i b l e ' to vote at- a whocl raor^a— 
oisatio*' e l ection." ' " 

Ysry t r u l y you:*"* 

At to rn -xy G-:-no.:;".i>. D*" I.-:,'',ja 

LCJiVssfa Assistant Attors^y Oonerai 
•'aaclo.^vr^s 



A p r i l l?T/ 

Senate CtasfcHre 
1. :r: 

i>©ar ' • -5.x-

Uocoiv j t Is? aci:noyl<5ifoo& c f l e c t o r o f .--ipr-Ll 
as f e l l o w s t 

f i l n e.or:<:oOT,i-vn wi 'Vu J-v;:;;-Lv • 2 y:'u.r .•.ituon-
t i o n i s i - .n^ i tod tc t:>,at p a r t c f tna k i l l w l - ion p r o 
v ide s : f o r u^T-io.-t o f '.:..<:•/ : ^ r i cu i t ? : : r c - Laftd f i?ocV 
i t * 

"Ths '..'onoio Uas adopt'-^a c,a 
i n r : .'ii'tc^? t h o woced i n H a s :.:V;-ro« 

* r i o u o r o rc j qu*s tco , fc'j a d v i s ® c.-.s t:i& n ^ o ^ y i t y 
o f t I s £V:-.~o:â .--v.nt i n o r d e r t h a t '.touyto f i l o 1. t ? i l l 
c l e a r l y i v i f ^ i r s t f e payrant o f t h o U;.K crtfi'lb a f t o r 
t h o ^••K-".ct,:ort o f ^ o n s t * i / ' l l o 1 • a r ? r : ;c3S' i ' i :d 
t o c-..'v.;..;.»c as t o t h o a f ' 'oet o f th : J r,«%*sn$z;t of 
tr.Tr o: i n f u l l o r U r t o ~f'> u<r.? c f 
.."r. .-5 : - i i o i « 

H 2 n the evsnt that tta» i o o i s l a t y r c s aisonuu House 
: ; ,ito Vjj r ^ l & t i v i j to s e c t i o n 1 o f v ;'v i o m t o Co,?;.;at* 
•I-OS Arsaaiaant by s t r i k i n g tito words i n linear thros 
J.-V!; f o i i r f w r o o f » namely * w i t h i n p r o p o s e d bound
a r i e s 1 anc2 i n s e r t ! t i g i n l i e u thoroof t h e »;or&2 •Is 
t h o s c h o o l i l s t r i c t s o f f s e t o f f t'^:rs. W:K;.t w i l l t o 
tVm a f f e c t of tfce wcr4s l a section ! i - l l r a s two «nS 
f^t-? o f i V i l o 1 v ; ; i i ca r o a d ' o r -<orti-->r zh^o» 
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11-4© provisions of Senate F i l e 1 to vrJLc** your f i r s t 
•nuostion p o r t a l ; J S 9 t»uld road as follows* 

n « • * provided • * » th© f a l l payisant of 
t'h® agriculture land tax c r e d i t as provided i n C;;s--> 
tor J*^o$ Oodo of Xow&$ Sas boon sado (hars&ftas) 
for.* at Xoast ono y«ar p r i o r to ouly i> 19oi?.«" 

j&ur quootion i s wh&toer who wsrd 'hereafter" » as i n -
dio&tei i& parentheses, ased bo inserted i n or dor to insure 
'that t se condition stated w i l l operate :>nly p r o d u c t i v e l y £31 
w i l l not #e deesaad s a t i s f i e d the f u l l pajv.^at-'cf g g r i c u l t u p c l 
larsd t?is: c r e d i t reported to have been mxm i a ino ;-oar 191*-?* 
Oa severe! occasions our Supra&se Court 1ms aimoiaoaed ti» r u l e 
of co:«3tructioa that the l e g i s l a t u r e i s pros; &9d 'aot tu IUSTO 
knowingly enacted &**y aa&ainglesg statutes* However, i:» 1J>> 
d u a l i n a statute o f a coiiditioo. known to havo beon f u l f i l l e d 
would » ? » : - r to 00 -setnoingXess*. :Accordingly t to ;.;;iv& -imalss 
to tho quoted provi \-io.n, i t only bo c- v v ^ i d s r c l as operat
i v e oro\S5.;oc&ively v;r vsthar o r not the wor.5 '• b ^ r ^ c f t t r r 0 b:$ i n s e r t 
ed. * •. 

•Hie provlsiaft ; l a Hot&a F i l e i;'c- -co w,ieh y-or soco^/S 
^ueotton relate* i s a'3 follows s 

tfT.foe voters residing -.fifciiin. Vn; proposal hound" 
arloa ahalX vote separato'ly i n each ead. sting school 

s t r i c t .»f roofed upon in.; proposition to cvoat-n 
ci\-i-i -now d i s t r i c t * School d i s t r i c t s affected s n a i l 
JZ Ssfiaod an tlwsa d i s t r i c t s , t i l car an;/ portion 
of w h i e u are -vivrain tnr- area 3j&elud©u i n t ::e pro— 
:>:-̂o«i novi issncol d i s t r i c t • • • ' 

.'-3 tno 'iu".;.od p r o v i s i o n rsow ! ; K;viu, -.n:.1 ,'ir-st •,i/,"toa 
s^ntor-ae •%fines tho class of ^ l i g i b l ; - motors zt c .030 ''roffid-
ing i * l t :_!,:•< propo.iod Imuaiarlss' 8'. iTi-s o;-,--„ntonce :•:•:>• 
finos i: o l : : l o X f o o t o d t f but isstirs no :i::2;iti;:;ii to t?.;a 
e l i g i k l o e.is.;,3 era A:.OI i n the f i r s t 3 : : •• 00 for f ••/••• re-^oon t-'rvfc 
the te^r .?o J^rivioii i i i not ̂ "sed i n tl).o f i r s t san;,:?:ioo* vOiiue-
qusuti./j ai^iidM-tnt su<sgostod' i n y«>ur secor^, ••vu.ovrtion would 
have -ii'j oi'foct of ;;>roadenlng t^ia class of e l i ^ l o l o voters to • 
Lncl^.o t'^>se residing w i t h i n any portion cf "soUool '.listriots 1 
affectesd 5' i r r e s p e c t i v e of ̂ iotVser or not tnoy r:;&5dea "within 
th® propoo-sd boundaries# 

\fer/ t r t ; . l ^ 7 :nx ' ; : s 

•<v.: A, .... ' 
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Mr* I t a l i c 'Cursor 
Ciickasaw wonnty attor-ney 
tieaouftf Iowa 
iJesr vsr* 'X-JUMMUF t 

doceipt i s acknendad ;cd of your Xettor of A p r i l 20oh 
as f o l l o w s i 

"X w o l d l i k e as opinion fraa yo«r o f f i c e 
r e l a t i v e to the v a l i d i t y of an ele c t i o n held un» 
dor the p r e v i o u s of Chapter of the 19!r^ t#odo» 
to f o r ^ a eo:srs"anity School D i s t r i c t * 'ins facts 
of tae alty&tioa are- as follows8 

"Oa A p r i l 9 ? 1957» aa e l e c t i o n was aeld to 
veto oa tae R a t i o n to whether or not the l«as-
hua 'Joaininity ISchool D i s t r i c t should bo created* 
This e l e c t i o n resulted i n an a f f i n i t i v e vobe i n 
M of the 21* d i s t r i c t s noting wrdch i s 75$ of the 
d i s t r i c t s involved* fwo of the d i s t r i c t s t h a i 
votod sfffflrnativa are islands and not oontl^aaaa 
to tii?- d i s t r i c t s that voted a f f i r ^ t i v e l y i n any 
aanaoz^ beias -separated f r o a the rest of the d i s 
trict;? by ttosa d i s t r i c t s w-io voted- against the 
reorga; iisatiosi plan* The County Superiatendoat 
of Schools lias ruled* on advice f r o s the o f f i c e 
of tho 3tate isoard of £duec;tloa« that the e l e c t i o n -
f a i l e d to earry because two of the d i s t r i c t s vot
ing a f f i r m a t i v e l y were not ooatlguotis to this rest 
of the d i s t r i c t s th*fc voted i n the affirmative* 

v questions a r e a s followss 
"1* • Is uho .'.-̂ shiia j o r i u n i t y Uenool •KLstriet 



2*r# Inside ?* 'fur as j?' ~i> <',pril 'sk*9 l')9? 

l e g a l l y f erased v;hore tvo of ths d i s t r i c t s voting 
affirmative are not contiguous v i t a saa r a s t of 
the d i s t r i c t s v o t i a g a f f i r m a t i v e l y ? 

"2» I f the answer to the abovo question 1© 
yo3$ are those two d i s t r i c t s pa?t of the reorca-
ni&ed d i s t r i c t even though they are not contiguous 
i n assy rsaaner, or i s the d i s t r i c t comprised of 
only those- d i s t r i c t s t h a i voted a f f i r m a t i v e l y and 
are contiguous. 

"3« l a the evsat that i t i s your opiz&ioa 
that the d i s t r i c t i s l e g a l l y formed, i s i t the 
duty of the County attorney to compel the County 
•A^serlatendoat of :»chools to c a l l an e l e c t i o n to 
elect the avata r s of the 'Ooard of tn?. nwdLy orga
nised d i s t r i c t by an action i n .'seinOasns?11 

In answer thereto^ I would advise you that the ans
wer to your f i r s t q i ^ s t i o n i s furnished i n the negative W the 
decision of our Supreme Court i n state ££l 'darrJrf-„toa |£U£3p&|g ^gaOPA QL &lkiS£j 7o «'*lv.2d 06, at page 

l a view of the answer to your f i r s t .-.aiection, i t i s 
unneeessfjry to answer your second and t-^ird questions* 

Vary t r u l y yoursj 

Assistant attorney General 



A p r i l 25, 1957 

Mr. C l i n t o n H. Moyer, Commissioner 
Department of P u b l i c S a f e t y 
L o c a l 

A t t e n t i o n : Mr. B a r r y Ml near 
Deputy Commissioner 

Dear Mr. Moyer: 

We have your r e c e n t l e t t e r c o n c e r n i n g the r e g i s t r a t i o n 
o f farm equipment i n which you submit the f o l l o w i n g q u e s t i o n s : 

" 1 . Does th e r e g i s t r a t i o n o f a wagon box 
t r a i l e r , as p r o v i d e d i n S e c t i o n 321.123 (1) 
a t a f e e o f $5.00, p e r m i t such a t r a i l e r t o 
be used i n the same manner as t r a i l e r s r e g i s 
t e r e d under the p r o v i s i o n s o f the o t h e r p a r a 
graphs o f t h i s s e c t i o n ; o r i s such r e g i s t r a 
t i o n l i m i t e d t o t h e uses enumerated, i . e., 
8 i n t r a n s p o r t i n g produce, farm p r o d u c t s o r 
s u p p l i e s h a u l e d t o and from market'? 

"2. Would a v e h i c l e d e s i g n a t e d s p e c i f i c a l l y 
f o r a g r i c u l t u r a l purposes be exempt under 
S e c t i o n 321.18 (3J r e g a r d l e s s o f the use o f 
the v e h i c l e , o r does the exemption depend 
upon the use to which the v e h i c l e i s put? 
F o r example, would a manure spr e a d e r be 
exempt from r e g i s t r a t i o n r e q u i r e m e n t s i f 
i t were used by i t s owner to t r a n s p o r t p e r 
sonal h o usehold goods?'* 

With r e g a r d t o your f i r s t q u e s t i o n c o n c e r n i n g the i n t e r 
p r e t a t i o n of S e c t i o n 321.123 (1) the s t a t u t e appears to be s e l f -
e x p l a n a t o r y . I t i s our o p i n i o n t h a t so long as the t r a i l e r i s 
o f a wagon box type and i s b e i n g used by a farmer i n t r a n s p o r t i n g 
produce, farm p r o d u c t s o r s u p p l i e s to and from market, the $5.00 
f e e would be a l l t h a t would be r e q u i r e d . The weight p r o v i s i o n s 
c o n t a i n e d i n the l a t e r s e c t i o n s would not be a p p l i c a b l e so l o n g 
as t h e s p e c i f i c terms o f t h e e x c e p t i o n s p e r t a i n i n g to f a r m e r s 
were f o l l o w e d . 
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Wit h r e g a r d t o your second q u e s t i o n , t h e a u t h o r i t i e s 
I n d i c a t e t h a t such exemptions s h a l l be s t r i c t l y c o n s t r u e d . See 
Wood B r o t h e r s T h r e s h e r Company v. E i c h e r , 231 lowa 550, 1 N. W. 2d 
655; W o r t h l n g t o n v. McDonald, 246 lowa 466, 68 N. W. 2d 89. The, x 
Wo r t h i n g t o n case i n d i c a t e s t h a t i f the Implement o f husbandry Is „ 
used e x c l u s i v e l y f o r a g r i c u l t u r a l o p e r a t i o n s but Is o n l y tempor-, 
a r i l y b e i n g moved upon the highway the exemption from w i d t h 
l i m i t a t i o n s would p r e v a i l . We l i k e w i s e f e e l t h e exempt ion f r o m , 
r e g i s t r a t i o n r e q u i r e m e n t s would be t r e a t e d by the c o u r t s i n t h e 
same manner. See a l s o Bean v. Reeves, 77 S. W. 2d 737. 

It i s t h e r e f o r e our o p i n i o n t h a t i f a manure s p r e a d e r 
was b e i n g used t e m p o r a r i l y upon the highways by a farme r moving 
f r o m one farm t o another and c a r r y i n g h i s p e r s o n a l h o u s e h o l d 
e f f e c t s as an i n c i d e n t a l p a r t o f t h e temporary movement t h a t 
the manure s p r e a d e r would be exempt from r e g i s t r a t i o n r e q u i r e 
ments under S e c t i o n 321.18 (3) o f t h e 1954 Code. 

Very t r u l y y o u r s , 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y G e n e r a l 

DCS:MKB 



A p r i l 25. 1957 

Mr. A. F. Draheim, J r . 
W r i g h t County A t t o r n e y 
C l a r i o n , lowa 
Dear Mr. Draheim: 

Re: R e g i s t r a t i o n o f f a r m T r a i l e r s 

We have your r e c e n t l e t t e r i n which you s e t f o r t h t h e 
f o l l o w i n g q u e s t i o n s c o n c e r n i n g the r e g i s t r a t i o n o f f a r m t r a i 1 e r s : 

"A c a s e now pending i n a J u s t i c e of Peace Court 
i n C e r r o Gordo County i n v o l v i n g a c i t i z e n from 
W r i g h t County has bean brought t o the a t t e n t i o n 
of t h i s o f f i c e . The e s s e i n v o l v e s a s t a t u t o r y 
i n t e r p r e t a t i o n by two S t a t e Departments. 
i !The lowa S t a t e Highway Department has appar
e n t l y i n s t r u c t e d t h e i r o f f i c e r s , p u rsuant t o 
lowa Code S e c t i o n 321.466 ( 1 S 5 4 ) , t o summon 
I n d i v i d u a l s p u l l i n g farm t r a i l e r s by motor v e h i 
c l e s , on the p u b l i c highways, and who do not 
have such t r a i l e r s r e g i s t e r e d o r l i c e n s e d . 

"The Department o f P u b l i c S a f e t y has a p p a r e n t l y 
informed t h e i r o f f i c e r s not t o i s s u e any summons 
f o r the above i n v i e w o f lowa Code S e c t i o n 
321.123 ( 1 9 5 4 ) , u n l e s s the farm t r a i l e r b e i n g 
drawn by a motor v e h i c l e i s t r a n s p o r t i n g a 
p r o d u c t t o market. The County T r e a s u r e r i n 
and f o r W r i g h t County has a d v i s e d the owners 
o f farm t r a i l e r s t h a t no r e g i s t r a t i o n i s neces
s a r y , pursuant t o S e c t i o n 321.123-

" P l e e s e f o r w a r d an o p i n i o n from your o f f i c e . 
T h i s l a c k o f u n i f o r m i t y has caused c o n s i d e r a b l e 
concern by s e v e r a l c o u n t i e s , t h e i r o f f i c i a l s , 
c i t i z e n s and law enforcement a g e n c i e s . , ! 

Under S e c t i o n 321.123 o f the 1954 Code and under S e c t i o n 
321.466 a l l t r a i l e r s a r e r e q u i r e d t o be r e g i s t e r e d in some manner 
u n l e s s they f a l l w i t h i n one o f t h e s p e c i f i c exemptions. These 
e x c e p t i o n s a r e s e t f o r t h In S e c t i o n 321.18 of the 1954 Code and 
s u b s e c t i o n s 2 and 3 which r e a d as f o l l o w s would appear t o be 
a p p l i c a b l e to your q u e s t i o n . 
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"321.18 V e h i c l e s s u b j e c t t o r e g i s t r a t i o n -
e x c e p t i o n . Every motor v e h T c l e , t r a i l e r , and 
semi t r a i l e r when d r i v e n o r moved upon a h i g h 
way s h a l l be s u b j e c t t o the r e g i s t r a t i o n p r o v i 
s i o n s o f t h i s c h a p t e r e x c e p t : 
* * * * 

2. Any such v e h i c l e which i s d r i v e n o r 
moved upon a highway o n l y f o r the purpose of 
c r o s s i n g such highway from one p r o p e r t y t o 
an o t h e r . 

3. Any implement o f husbandry. 
•k k * *<< 

N a t u r a l l y the i n t e r p r e t a t i o n o f both of the s e s e c t i o n s \ 
depends upon the f a c t s o f t h e i n d i v i d u a l c a s e . i f a t r a i l e r > 
were me r e l y c r o s s i n g o v e r the highway o r a farmer was t a k i n g i t 
from one f i e l d t o a n o t h e r i t would appear t o f a l l w i t h i n the 
e x c e p t i o n s l i s t e d . L i k e w i s e , i f i t s use on or about the farm 
was such as to c l a s s i f y i t as an implement o f husbandry and 
i t s movement on the highway was mer e l y i n c i d e n t a l i t would also'' 
be exempted from r e g i s t r a t i o n / See Wood B r o t h e r s T h r e s h e r Com
pany v. E i c h e r 231 lowa 550, 1 N. W. 2d 655; W o r t h l n g t o n v. 
McDonald, 246 lowa 466, 68 N. W. 2d 89; Bean v. Reeves, 
77 S. W. 2d 737. 

From a d i s c u s s i o n w i t h the Department of P u b l i c S a f e t y 
i t would appear t h a t t h e v a s t m a j o r i t y o f farm t r a i l e r s f a l l 
w i t h i n the f i r s t paragraph o f S e c t i o n 321 . 123 c o v e r i n g "wagon ) 
box t r a i l e r s used by a farme r i n t r a n s p o r t i n g produce, f a r m 
p r o d u c t s o r s u p p l i e s h a u l e d t o and from market". 

It i s t h e r e f o r e t h e o p i n i o n of t h i s o f f i c e t h a t u n l e s s 
a f arm t r a i l e r f a l l s s p e c i f i c a l l y w i t h i n the e x c e p t i o n s s e t f o r t h 
i n S e c t i o n 321.18 of t h e 1954 Code t h a t i t s h o u l d be r e g i s t e r e d 
under the p r o v i s i o n s of S e c t i o n 321.123. 

Very t r u l y y o u r s , 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y G e n e r al 

DCS:MKB 



A p r i l 26, 1957 

Mr. Herman J . S c h a e f e r 
C i t y A t t o r n e y 
Gttumwa, lowa 

My dear Mr. S c h a e f e r : 

I acknowledge r e c e i p t o f yours o f t h e 20th i n s t . i n w h i c h 

you e n c l o s e d a copy o f an o p i n i o n i s s u e d by you t o the Chairman 

of your C i v i l S e r v i c e Commission under d a t e of A p r i l 11, 1957. 

Your o p i n i o n i n c l u d i n g a statement o f the s i t u a t i o n p r e s e n t e d 

fO11OWS: 

" T h i s i s In answer t o your l e t t e r o f A p r i l 3, 1957, 
i n r e g a r d t o p r o m o t i o n a l e x a m i n a t i o n s f o r p o l i c e m e n . 
! f l c a l l e d your a t t e n t i o n t o S e c t i o n 365.9 Code o f 
lowa, 1954. I am s e t t i n g o u t i n f u l l t h i s S e c t i o n 
f o r your c o n v e n i e n c e and g u i d a n c e . 

"'The commission s h a l l , d u r i n g the month o f A p r i l 
o f each second y e a r , and a t such o t h e r times as 
s h a l l be found n e c e s s a r y , under such r u l e s as s h a l l 
be p r e s c r i b e d and p u b l i s h e d In advance by the com
m i s s i o n and p o s t e d i n t h e C i t y H a l l , h o l d c o m p e t i 
t i v e p r o m o t i o n a l e x a m i n a t i o n s f o r the purpose of 
d e t e r m i n i n g the q u a l i f i c a t i o n s of a p p l i c a n t s f o r 
promotion t o a h i g h e r grade under c i v i l s e r v i c e , 
which e x a m i n a t i o n s s h a l l be p r a c t i c a l In c h a r a c t e r , 
and s h a l l r e l a t e t o such m a t t e r s as w i l l f a i r l y 
t e s t t h e a b i l i t y o f t h e a p p l i c a n t t o d i s c h a r g e the 
d u t i e s o f the p o s i t i o n t o which he seeks p r o m o t i o n . 

" ' H e r e a f t e r , a l l v a c a n c i e s In t h e c i v i l s e r v i c e 
grades above t h e lowest In each department s h a l l 
be f i l l e d by promotion o f s u b o r d i n a t e s when such 
s u b o r d i n a t e s q u a l i f y as e l i g i b l e , and when so 
promoted, they s h a l l h o l d such p o s i t i o n w i t h f u l l 
c i v i l s e r v i c e r i g h t s t h e r e i n . ' 
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"You wl11 n o t e t h a t t h e paragraph reads i n p a r t 
as f o l l o w s : 'The commission s h a l l , d u r i n g the 
month o f A p r i l o f each second y e a r , **** h o l d 
c o m p e t i t i v e p r o m o t i o n a l e x a m i n a t i o n s f o r the pur
pose o f d e t e r m i n i n g the q u a l i f i c a t i o n s o f a p p l i 
c a n t s f o r promotion t o a h i g h e r grade under c i v i l 
s e r v i c e ****.• In my o p i n i o n the word • s h a l l ' , 
as used i n t h i s S e c t i o n , means t h a t you a r e ob-
1 i g a t e d o r must h o l d such e x a m i n a t i o n s In the 
month o f A p r i l o f each second y e a r . 

"From t h e r e c o r d s I f i n d t h a t t h e l a s t r e g u l a r 
p r o m o t i o n a l e x a m i n a t i o n h e l d f o r po l i c e m e n was 
i n A p r i l , 1953. The e x a m i n a t i o n t h a t s h o u l d 
have been h e l d i n A p r i l , 1955, was not h e l d . 
8 5! a l s o f i n d t h a t on October 3 , 1956, you h e l d 
a promotion e x a m i n a t i o n f o r p o l i c e m e n , and In 
A p r i l , 1955, you d i d h o l d a p r o m o t i o n a l examina
t i o n f o r f i r e m e n . 

" I n my o p i n i o n I t i s mandatory t h a t the C i v i l 
S e r v i c e Commission h o l d p r o m o t i o n a l e x a m i n a t i o n s 
f o r a l l grades i n both t h e p o l i c e department and 
f i r e department and t h e s e e x a m i n a t i o n s must be 
h e l d d u r i n g t h i s month o f A p r i l , 1957. 

"The r e s u l t o f t h e s e e x a m i n a t i o n s w i l l be t h a t 
you w i l l have i n each department a new e l i g i b i l i t y 
l i s t o r i n o t h e r words, t h e p r e s e n t e l i g i b i l i t y 
l i s t i n both departments wl 11 be i n e f f e c t i v e . 

" I t Is suggested t h a t a l l members o f the f i r e 
department and p o l i c e department be a d v i s e d o f 
t h i s o p i n i o n In o r d e r t h a t any o f them t h a t might 
w i s h t o be promoted d u r i n g t h e nex t two y e a r s 
w i l l have an o p p o r t u n i t y t o t a k e p r o m o t i o n a l 
e x a m i n a t i o n s d u r i n g t h i s month. 

" I t r u s t t h a t t h i s answers a l l o f your i n q u i r i e s . " 

W i th r e f e r e n c e t o t h e f o r e g o i n g I would a d v i s e you t h a t 

In my v i e w the i n t e r m e d i a t e e x a m i n a t i o n s taken f o r f i r e m e n i n 

A p r i l , 1955 and f o r p o l i c e m e n In O c t o b e r , 1956, p r o v i d e d a l e g a l 

p r o m o t i o n a l e l i g i b i l i t y l i s t . My reason f o r t h i s c o n c l u s i o n i s 
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t w o - f o l d . F i r s t , by t h e terms o f t h e s t a t u t e such e x a m i n a t i o n s 

a r e p r o v i d e d f o r . The s t a t u t e , S e c t i o n 365.9, p r o v i d e s as f o l -

1 ows: 

" P r o m o t i o n a l e x a m i n a t i o n s - p r o m o t i o n s . The 
commission s h a l l , d u r i n g t h e month o f Apr 11 o f 
each second y e a r , and a t such o t h e r times as 
s h a l l be f o u n d n e c e s s a r y , under such r u l e s as 
s h a l l be p r e s c r i b e d and p u b l i s h e d In advance 
by t h e commission, and p o s t e d i n the c S t y h a l 1 , 
h o l d c o m p e t i t i v e p r o m o t i o n a l e x a m i n a t i o n s f o r 
the purpose o f d e t e r m i n i n g the q u a l i f i c a t i o n s 
of a p p l i c a n t s f o r promotion t o a h i g h e r grade 
under c i v i l s e r v i c e , which e x a m i n a t i o n s s h a l l 
be p r a c t i c a l In c h a r a c t e r , and s h a l l r e l a t e to 
such m a t t e r s as w i l l f a i r l y t e s t the a b i l i t y 
o f the a p p l i c a n t t o d i s c h a r g e the d u t i e s o f 
the p o s i t i o n t o which he seeks p r o m o t i o n . 

" H e r e a f t e r , a l l v a c a n c i e s i n t h e c i v i l s e r v i c e 
grades above t h e l o w e s t i n each department 
s h a l l be f i l l e d by pr o m o t i o n o f s u b o r d i n a t e s 
when such s u b o r d i n a t e s q u a l i f y as e l i g i b l e , and 
when so promoted, they s h a l l h o l d such p o s i t i o n 
w i t h f u l l c i v i l s e r v i c e r i g h t s t h e r e i n . " 

I t i s c l e a r , t h e r e f o r e , t h a t w h i l e the f o r e g o i n g s t a t u t e 

does p r o v i d e t h a t p r o m o t i o n a l e x a m i n a t i o n s s h a l l be h e l d i n A p r i l 

e v e r y two y e a r s , i t a l s o a u t h o r i z e s such p r o m o t i o n a l e x a m i n a t i o n s 

when found n e c e s s a r y . N o t h i n g i n the s t a t u t e e x p r e s s . y o r im

p l i e d l y v o i d s the p r o m o t i o n a l l i s t r e s u l t i n g from such i n t e r 

m e diate e x a m i n a t i o n s . T h e r e f o r e , i n my vi e w such l i s t s a r e v a l i d 

e l i g i b i l i t y l i s t s f o r p r o m o t i o n a l purposes. 

Second, the law w i t h r e s p e c t t o the performance of d u t i e s 

of p u b l i c o f f i c i a l s a t the time f i x e d by s t a t u t e i s s t a t e d i n 

Younker B r o t h e r s v. Z i r b e l , 234 lowa 269, 12 N. W. 2d 219, 151 

A. L. R. 42, as f o l l o w s : 
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"The g e n e r a l r u l e i s w e l l e x p r e s s e d by a q u o t a 
t i o n f r o m 23 Am. 5- Eng. Ency. of Law, 458, i n 
H u b b e l l v. P o l k County, s u p r a , 106 lowa 618, 622, 
76 N. W. 854, 856, t o - w i t : ' S t a t u t o r y p r e s c r i p 
t i o n s i n r e g a r d t o the t i m e , f o r m , and mode o f 
p r o c e e d i n g by p u b l i c f u n c t i o n a r i e s a r e g e n e r a l l y 
d i r e c t o r y , as they a r e not o f the essence o f the 
t h i n g t o be done, but a r e g i v e n s i m p l y w i t h a 
view to s e c u r e system, u n i f o r m i t y , and d i s p a t c h 
i n the conduct o f p u b l i c b u s i n e s s . ' The thought 
Is r e p e a t e d i n Hawkeye L b r . Co. v. Board o f Re
view, s u p r a , 161 lowa 504, 507, 143 N. W. 563, 
565, as f o l l o w s : ' O r d i n a r i l y s t a t u t e s which 
a r e f o r the g u i d a n c e o f o f f i c e r s i n the conduct 
o f b u s i n e s s d e v o l v i n g upon them, d e s i g n e d t o 
s e c u r e o r d e r , system, and d i s p a t c h in the p r o 
c e e d i n g s , and i n t h e d i s r e g a r d o f which the 
r I g h t s of persons i n t e r e s t e d cannot be i n j u r 
i o u s l y a f f e c t e d , a r e h e l d t o be d i r e c t o r y . ' 
See s u p p o r t i n g q u o t a t i o n s t h e r e i n from C o o l e y , 
C o n s t i t u t i o n a l L i m i t a t i o n s , 5 t h Ed., page 92, 
and 2 S u t h e r l a n d on S t a t u t o r y C o n s t r u c t i o n , 
s e c t i o n 611. See to the same e f f e c t a q u o t a ~ 
t i o n i n Easton v, S a v e r y , s u p r a , 44 lowa 654, 
655-657, o f a statement o f the p r i n c i p l e by 
the Supreme Co u r t o f t h e U n i t e d S t a t e s i n 
F r e n c h v. Edwards, 13 W a l l . 506, 20 L. Ed. 702. 
Q u o t i n g from S u t h e r l a n d on S t a t u t o r y C o n s t r u c 
t i o n , s e c t i o n s 446-448, th e c o u r t i n H u b b e l l v. 
P o l k County, s u p r a , 106 lowa 618, 621, 76 N. W. 
854, 856, s a i d : 'Though a s t a t u t e d i r e c t s a 
t h i n g t o be done at a p a r t i c u l a r t i m e , i t does 
not n e c e s s a r i l y f o l l o w t h a t i t may not be done 
a f t e r w a r d s . In o t h e r words, as the cases u n i 
v e r s a l l y h o l d , a s t a t u t e s p e c i f y i n g a tIm« 
w i t h i n which a p u b l i c o f f i c e r i s t o p e r f o r m 
an o f f i c i a l a c t r e g a r d i n g the r i g h t s and d u t i e s 
of o t h e r s i s d i r e c t o r y , u n l e s s the n a t u r e o f 
the a c t to be p e r f o r m e d , o r the p h r a s e o l o g y 
o f the s t a t u t e , i s such t h a t the d e s i g n a t i o n 
of time must be c o n s i d e r e d as a l i m i t a t i o n o f 
the power o f the o f f i c e r . ' In Easton v. 
Savery, s u p r a , 44 lowa 654, 656, t h e c o u r t 
s a i d : 'While the s t a t u t e p r o v i d e s the l e v y 
s h a l l be made a t the September m e e t i n g , i t i s 
e n t i r e l y s i l e n t as t o whether i t may be done 
at any o t h e r time or n o t . There a r e no nega
t i v e , o r words p r o h i b i t i n g the l e v y b e i n g 
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made e i t h e r b e f o r e o r a f t e r the day f i x e d by 
the s t a t u t e , nor i s t h e r e any p e n a l t y a t t a c h e d 
f o r a f a i l u r e t o make the l e v y on the r e q u i r e d 
day, o r r e n d e r i n g i t v o i d i f made at any o t h e r 
t i m e . ' " 

From the f o r e g o i n g i t i s my v i e w ' t h a t w h i l e t h e s t a t u t e 

p r o v i d e s f o r h o l d i n g the p r o m o t i o n a l e x a m i n a t i o n s i n A p r i 1 e v e r y 

two years the s t a t u t e i s d i r e c t o r y and f a i l u r e t o h o l d t h e exam

i n a t i o n s a t such time does n o t d e p r i v e the Commission o f power t o 

h o l d such e x a m i n a t i o n s at such o t h e r times as they may f i n d n e c es

s a r y . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o r n e y G e n e r a l 

OS:MKB 
c c ; Honorable H e r s c h e l C. L o v e l e s s 



A p r i l 26, 1957 

Mr, R. W. B o b z i n , S e c r e t a r y 
Board o f P a r o l e 
B u i l d i n g 

Dear Mr. B o b z i n : 

Your l e t t e r t o the A t t o r n e y General d a t e d March 4, 1957, 
has been handed t o me f o r r e p l y . 

In i t a r e two q u e s t i o n s , t h e f i r s t of which you s e t out as 
f o l l o w s : 

" S p e c i f i c a l l y , i s i t the duty or r e s p o n s i b i l i t y o f 
the Board o f P a r o l e t o make recornmendat ions t o the 
Governor w h e r e i n a p p l i c a t i o n s have been made t o him 
f o r suspended j a i l s e n t e n c e s , d i s c h a r g e s from sus
pended s e n t e n c e s , r e s t o r a t i o n of c i t i z e n s h i p , and 
r e m i s s i o n of f i n e s . 

" I t i s r e c o g n i z e d t h a t under S e c t i o n 248.3 the 
Board s h a l l recommend t o the Governor the d i s c h a r g e 
or pardon of p r i s o n e r s committed t o the p e n i t e n 
t i a r y o r men's or women's r e f o r m a t o r y as have ac
c e p t a b l y s e r v e d n o t l e s s than t w e l v e months of 
t h e i r p a r o l e s and who have by t h e i r conduct g i v e n 
s a t i s f a c t o r y e v i d e n c e t h a t they w i l l c o n t i n u e t o 
be l a w - a b i d i n g c i t i z e n s . I t i s a l s o e v i d e n t under 
S e c t i o n 248.6 t h a t a f t e r c o n v i c t i o n f o r a f e l o n y 
no pardon o r commutation o f sente n c e s h a l l be g r a n t e d 
by the Governor u n t i l he dshal 1 have p r e s e n t e d the 
ma t t e r to and o b t a i n e d the a d v i c e of the Board of 
P a r o l e . 

"Because of the i n c r e a s i n g burden o f t h i s a d d i 
t i o n a l work and the s h o r t a g e of h e l p In our o f f i c e , 
the Board i s r e q u e s t i n g your o p i n i o n as to whether 
i t has any r e s p o n s i b i l i t y t o make recornmendations 
i n t hese o t h e r c a s e s . " 

For c o n v e n i e n c e , the f o l l o w i n g p e r t i n e n t Code s e c t i o n s , o r 
p a r t s t h e r e o f , a re s e t o u t : 
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"247.5 Power t o p a r o l e a f t e r commitment« The 
board o f p a r o l e s n a i l , e x c e p t as t o p r i s o n e r s 
s e r v i n g l i f e terms, o r under sentence o f d e a t h , 
or i n f e c t e d w i t h v e n e r e a l d i s e a s e i n communi
c a b l e s t a g e , have power t o p a r o l e persons con
v i c t e d o f c r i m e and committed t o e i t h e r the 
p e n i t e n t i a r y o r the men's o r women's r e f o r m a 
t o r y . * * * *" 

"Sec. 247.13 i n v e s t i g a t i o n s . S a i d board s h a l l 
have power to make any i n v e s t i g a t i o n which i t 
may deem n e c e s s a r y i n o r d e r to d e t e r m i n e the 
f a c t s r e l a t i v e to m a t t e r s coming b e f o r e i t , 
* * * * !> 

"248.3 Recornmendat ion f o r pardon. The board 
of p a r o l e shall 1 recommend t o the governor the 
d i s c h a r g e o r pardon of such p r i s o n e r s committed 
to the p e n i t e n t i a r y o r the men's o r women's r e 
f o r m a t o r y as have a c c e p t a b l y s e r v e d not l e s s than 
t w e l v e months o f t h e i r p a r o l e and who have, by 
t h e i r c o n d u c t , g i v e n s a t i s f a c t o r y e v i d e n c e t h a t 
they w i l l c o n t i n u e t o be t a w - a b i d i n g c i t i z e n s . " 

"248 . 5 Record. A l l recornmendations o f the 
board s h a l ) be e n t e r e d i n the proper r e c o r d s o f 
the b o a r d . " 

"248.6 Condi t Ions p r e r e q u i s i t e to a_ pardon. 
A f t e r c o n v i c t i o n f o r a f e l o n y , no pardon o r com
m u t a t i o n o f s e n t e n c e s h a l l be g r a n t e d by the 
governor u n t i l he s h a l l have p r e s e n t e d the 
m a t t e r t o , and o b t a i n e d the a d v i c e o f , t h e board 
of p a r o l e , but he may commute a death sentence 
t o imprisonment i n t h e p e n i t e n t i a r y f o r l i f e , 
w i t h o u t making such r e f e r e n c e o r o b t a i n i n g such 
adv i c e . " 

"248.8 I n v e s t i g a t i o n . The board s h a l l , under 
the d i r e c t i o n o f the. g o v e r n o r , t a k e charge o f 
a l l c o r r e s p o n d e n c e i n r e f e r e n c e t o the pardon 
of persons c o n v i c t e d of c r i m e s and c a r e f u l l y 
i n v e s t i g a t e each a p p l i c a t i o n , and f i l e i t s 
recornmendation w i t h the governor w i t h i t s r e a 
sons f o r the same." 
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Under S e c t i o n 247.5 the Board's f u n c t i o n s a r e l i m i t e d t o 
p a r o l e o f persons commi t t e d to the p e n i t e n t i a r y o r t h e men's o r 
women's r e f o r m a t o r y , and under S e c t ion 247.13 i t s i n v e s t i g a t i v e 
powers i s I i m i t e d to d e t e r m i n a t i o n o f " t h e f a c t s r e l a t i v e to 
m a t t e r s coming b e f o r e i t . " 

S e c t i o n 248.3 makes i t the duty o f t h e Board t o recommend 
to the Governor the d i s c h a r g e o r pardon o f such p r i s o n e r s com
m i t t e d to the p e n i t e n t i a r y o r men's o r women's r e f o r m a t o r y as 
have met c e r t a i n c o n d i t i o n s . 

S e c t i o n 248.6 r e q u i r e s t h a t the Governor p r e s e n t t o , and 
o b t a i n the a d v i c e of the p a r o l e board b e f o r e g r a n t i n g any pardon 
or commutation a f t e r a f e l o n y c o n v i c t i o n . Under S e c t i o n 2H8.8 
the Governor may d i r e c t the Board to take charge o f a l l c o r r e s 
pondence and c a r e f u l l y i n v e s t i g a t e each a p p l i c a t i o n f o r pardon 
of any person c o n v i c t e d of a c r i m e and f i l e w i t h him t h e i r recom
mendations and reasons t h e r e f o r . 

S e c t i o n s 687.2 and 687.3 d e f i n e a f e l o n y as a c r i m e , con
v i c t i o n f o r which the punishment may be death or imprisonment i n 
the p e n i t e n t i a r y q r men's o r women's r e f o r m a t o r y . 

The p r o v i n c e o f the Governor i n c r i m i n a l r e h a b i l i t a t i o n 
under the C o n s t i t u t i o n o f lowa (Sec. 16, A r t . IV) and S e c t i o n s 
248.1, 248.9, 248.10, 248.11, 248.12 and 248.13 i s to g r a n t 
r e p r i e v e s , pardons, commutations o f s e n t e n c e , r e s t o r a t i o n o f 
c i t i z e n s h i p r i g h t s o r r e m i t t a n c e o f f i n e s o r f o r f e i t u r e s and 
t o m a i n t a i n the r e c o r d s t h e r e o f . 

The p r o v i n c e o f the P a r o l e Board i s (1) to makenecessary 
i n v e s t i g a t i o n s p r e p a r a t o r y t o g r a n t i n g p a r o l e s , and, i f c e r t a i n 
s t a n d a r d s are met, to g r a n t the same, and to f o l l o w through on 
each p a r o l e h i s t o r y u n t i l d i s p o s e d of by d i s c h a r g e o r r e v o c a t i o n 
(Ch. 247); (2) t o make recornmendations to the Governor f o r d i s c h a r g e 
of p a r o l e e s meeting c e r t a i n q u a l i f i c a t i o n s ( 2 4 8 . 3 ) ; (3) t o make 
recornmendations t o the Governor on pardons or commutation o f sen
tences o f f e l o n s ( 2 4 8 . 6 ) ; (4) to recommend" c e r t a i n m i l l t a r y 
p a r o l e e s f o r pardon ( 2 4 8 . 4 ) ; and (5) to conduct i n v e s t i g a t i o n s 
a t the d i r e c t i o n o f the Governor p r i o r t o h i s g r a n t i n g of a 
pardon ( 2 4 8 . 8 ) . 
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Your q u e s t i o n speaks o f recornmendations by the Board t o 
the Governor i n f o u r i n s t a n c e s : (1) d i s c h a r g e s from suspended 
s e n t e n c e s , (2) suspended j a i l s e n t e n c e s , (3) r e s t o r a t i o n o f c i t i 
z e n s h i p , and (4) r e m i s s i o n of f i n e s . With r e s p e c t t o the l a t t e r 
t h r e e a r e a s no s t a t u t o r y p r o v i s i o n i s made f o r Board a s s i s t a n c e 
to t he Governor. In c o n s i d e r i n g the f i r s t a r e a ( d i s c h a r g e s f r o m 
suspended s e n t e n c e s ) o n l y S e c t i o n 248.3, acknowledged i n your 
l e t t e r as your r e s p o n s i b i l i t y , r e q u i r e s recornmendations by t h e 
Board to the Governor, and, o f c o u r s e , t h i s i s l i m i t e d to o f f e n d e r s 
sentenced to the p e n i t e n t i a r y and men's and women's r e f o r m a t o r i e s . 
A l l o t h e r p r o v i s i o n s f o r recornmendations by the Board t o t h e 
Governor a r e c o n f i n e d t o a d v i c e on pardons o r commutation o f 
se n t e n c e s . (See S e c t i o n s 248.4, 24o.6 and 248.8.) 

The Board of P a r o l e i s a c r e a t u r e o f s t a t u t e . Under f a m i l i a r 
r u l e s the e x e r c i s e o f i t s f u n c t i o n s i s l i m i t e d t o the scope o f 
i t s s t a t u t e s . I m p l i e d powers a r e t o be awarded o n l y when unreason
a b l e r e s u l t s would o b t a i n from confinement t o the s t a t u t o r y a u t h o r i 
t i e s . No such i n c o n s i s t e n c i e s appear h e r e . 

Thus, in answer to your f i r s t q u e s t i o n , not o n l y i s t h e r e no 
requir e m e n t o r duty t o a d v i s e t h e Governor i n t h e s e m a t t e r s , b u t , 
much more s i g n i f i c a n t l y , the Board of P a r o l e has no a u t h o r i t y t o 
make such recommendations. 

Your second q u e s t i o n was s t a t e d as f o l l o w s : 

"The Board o f P a r o l e under S e c t i o n 248.3 has been 
recommending t o the Governor the d i s c h a r g e from 
p a r o l e of such p r i s o n e r s committed t o the p e n i t e n 
t i a r y o r the men's o r women's r e f o r m a t o r y as have 
a c c e p t a b l y s e r v e d not l e s s than t w e l v e months o f 
t h e i r p a r o l e , e t c . 

"The board has d r a f t e d a b i l l t o be p r e s e n t e d t o 
the L e g i s l a t u r e g i v i n g i t the power to d i s c h a r g e 
o r t e r m i n a t e p a r o l e s a t i t s s o l e d i s c r e t i o n . In 
d i s c u s s i n g the m a t t e r w i t h the Governor, t h e r e 
seemed to be no o b j e c t i o n on h i s p a r t . The ques
t i o n then a r o s e as t o who has the r i g h t under the 
p r e s e n t law to g r a n t a f i n a l d i s c h a r g e from p a r o l e . 
I t i s r e c o g n i z e d the Governor has the r i g h t o f 
pardon, commutation, r e m i s s i o n o f f i n e s and f o r 
f e i t u r e s , and r e s t o r a t i o n o f c i t i z e n s h i p r i g h t s . 
It does not appear, however, anywhere i n the Code 
s e c t i o n s t h a t he has the r i g h t t o d i s c h a r g e from 
p a r o l e . " 
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The s t a t u t e r e f e r r e d t o , 248.3, has been s e t o u t above. In 
c o n s i d e r i n g the power t o d i s c h a r g e from p a r o l e the s t a t u t e i s con
t r o l l i n g . W h i l e i t does not say, "The Governor s h a l l have power 
to d i s c h a r g e from p a r o l e " i t does say the Board s h a l l recommend 
to him the " d i s c h a r q e or pardon" of c e r t a i n o f f e n d e r s on p a r o l e . 
I t i s the o p i n i o n o f tETs o f f i c e t h a t , though somewhat i n c i d e n t a l 
i n c h a r a c t e r , such p h r a s e o l o g y u n m i s t a k a b l y comprehends l o d g i n g 
the p a r o l e d i s c h a r g e power i n the Governor. F u r t h e r , a c q u i e s c e n c e 
by the Supreme Co u r t of lowa ( s e e S t a t e v. Rand, 239 lowa 551, 
32 N. W. 2d 79) i n a c c e p t i n g w i t h o u t comment such a d i s c h a r g e 
tends t o s t r e n g t h e n t h i s c o n t e n t i o n . 

T r u s t i n g t h i s has answered your i n q u i r i e s , I re m a i n , 

Very t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y G e n e r a l 

FHF:MKB 
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Mr. George R. D. Kramer 
C h i e f P r o b a t i o n O f f i c e r 
M u n i c i p a l B u i l d i n g 
F o r t Dodge, iowa 

Dear S i r : 

Your l e t t e r o f A p r i l 23, 1957* add r e s s e d t o the A t t o r n e y 
G e n e r a l has been handed t o me f o r r e p l y . 

Your f i r s t q u e s t i o n i s as f o l l o w s : 

"Do a l l p a r o l e e s , whether they have been committed 
to the County J a i l f o r one, t h r e e o r s i x months, 
have t o be r e l e a s e d through the Governor's o f f i c e ? 
The same t h i n g i s t r u e o f c o m m i t t i n g a man t o Ana-
mosa f o r a year o r l e s s , and then p a r o l i n g him t o 
me; how long i s i t n e c e s s a r y t o have him remain 
on p a r o l e ? 

The answer t o your q u e s t i o n i s yes. The power t o d i s c h a r g e 
f r om p a r o l e i s imputed t o the Governor under S e c t i o n 248.3, 1954 
Code o f lowa. 

You then ask: 

"As a p a r o l e o f f i c e r , s h o u l d I suggest t o the s e 
p a r o l e e s t h a t they s h o u l d be r e l e a s e d a t a c e r t a i n 
t i m e , o r not? When 1 ask t h e Judges, they always 
remark 'you a r e the o f f i c e r ' . The same i s t r u e 
when i q u e s t i o n the County A t t o r n e y . 

"Now I would 1 i k e t o have an answer from you. 
If t h i s q u e s t i o n does not come under t h e j u r i s 
d i c t i o n of your o f f i c e , k i n d l y r e f e r me t o the 
proper a u t h o r i t y . " 

In r e p l y t h e r e t o , the f o l l o w i n g answer i s g i v e n . As a m a t t e r 
o f law d i s c h a r g e from p a r o l e i s t h e p r o v i n c e of t h e Governor o f 
lowa. As a m a t t e r o f f a c t , however, you, as a p r o b a t i o n o f f i c e r , 
have p e c u l i a r a c c e s s t o f a c t s i t u a t i o n s , s e v e r a l o f which you 
have d e s c r i b e d i n your l e t t e r , i n which d i s c h a r g e of the p a r o l e e 
i s e x t r e m e l y d e s i r a b l e from the s t a n d p o i n t o f both the i n d i v i d u a l 
and s o c i e t y i n g e n e r a l . 
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S i n c e t h e r e i s no r e v i e w i n g a u t h o r i t y s e t up under the 
law t o f o l l o w through on p a r o l e h i s t o r i e s i n t h e ty p e c a s e s you 
ment i o n , and, s i n c e the a u t h o r i t y t o d i s c h a r g e Is i n t h e Gover n o r , 
the i n d i v i d u a l h i m s e l f must i n i t i a t e a r e q u e s t f o r d i s c h a r g e and 
s h o u l d w r i t e the Governor's o f f i c e , a t t e n t i o n of the Pardon C l e r k , 
r e q u e s t i n g forms o f the type h e r e w i t h e n c l o s e d . A l t h o u g h they may 
be f o r w a r d e d l a t e r w i t h t h e completed form i t would be a p p r o p r i a t e 
t o f o r w a r d w i t h the l e t t e r r e q u e s t i n g forms the f o l l o w i n g items: 
L e t t e r s from the p r o s e c u t i n g a t t o r n e y , j u d g e and s h e r i f f con
c e r n e d , p a r o l e s u p e r v i s o r , and t h r e e c h a r a c t e r r e f e r e n c e s , and 
a l s o a showing t h a t a l l c o s t s and f i n e s due have been p a i d . These 
items a r e p r e r e q u i s i t e t o d i s p o s i t i o n o f the r e q u e s t , hence t h e 
sooner f o r w a r d e d , the sooner t h e a d m i n i s t r a t i v e p r o c e s s i n g can 
be completed. 

There i s n o t h i n g i n law o r e t h i c s t o p r e v e n t you from making 
t h i s p r o c e d u r e known t o I n t e r e s t e d p e r s o n s . Might 1 a l s o s uggest 
t h a t a t your S t a t e A s s o c i a t i o n meeting you have some s u i t a b l e 
personage g i v e a b r i e f t a l k on t h i s m a t t e r . I f e e l s u r e from 
p r e v i o u s q u e s t i o n s d i r e c t e d t o me t h a t t h e r e a r e many o t h e r 'proba
t i o n o f f i c e r s who have q u e s t i o n s r e l a t i n g t o t h i s g e n e r a l problem. 

T r u s t i n g t h i s has answered your i n q u i r i e s , ! remain 

V e r y t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y G e n e r a l 

FHF:MKB 
E n c l . 



A p r i l 29, 1957 

Honorable H e r s c h e l C. L o v e l e s s 
Governor of lowa 
B u i l d i n g 

Dear Governor: 

T h i s w i l l acknowledge r e c e i p t of yours of the 26th i n 

which you have s u b m i t t e d the f o l l o w i n g : 

•*j hereby r e q u e s t o p i n i o n s on the f o l l o w i n g ques
t i o n s , r a i s e d i n c o n n e c t i o n w i t h House J o i n t Reso
l u t i o n 23, ' p r o p o s i n g a j o i n t b i p a r t i s a n committee 
t o be c r e a t e d and known as an e l e c t i o n and p r i v i 
l e ge committee, e s t a b l i s h i n g i t s powers and d u t i e s 
and t o make a r e p o r t t o t h e f i f t y - e i g h t h G e n e r a l 
Assembly'. 

" F i r s t , a r e the p r o v i s i o n s c o n t a i n e d i n S e c t i o n 2, 
as f o l l o w s , '- - - t o i n v e s t i g a t e , i n q u i r e i n t o 
and examine I n t o a l l m a t t e r s r e l a t e d but not l i m i t e d 
t o a s t u d y o f t h e q u e s t i o n o f r e v i s i o n and improve
ment o f e x i s t i n g laws g o v e r n i n g e l e c t i o n s - -
c o n s i s t e n t w i t h t h e T i t l e o f H. J . R. 23? 

"Second, a r e the broad powers o f i n v e s t i g a t i o n 
c o n t a i n e d in Hv J . R. 23, i n c l u d i n g the power 'to 
summon and subpoena w i t n e s s e s ' c o n s i s t e n t w i t h the 
C o n s t i t u t i o n a l powers o f the L e g i s l a t i v e branch 
of government?" 

In r e p l y t h e r e t o we a d v i s e as f o l l o w s : 

I. In answer t o your f i r s t r e q u e s t , t o - w l t : whether the 

f o l l o w i n g p r o v i s i o n o f House J o i n t R e s o l u t i o n 23 Is c o n s i s t e n t 

w i t h t h e t i t l e , I t i s to be n o t e d t h a t the r e l a t i o n s h i p between 

the c o n t e n t s o f an A c t o r R e s o l u t i o n t o the t i t l e t h e r e o f i s con 

t r o l l e d by A r t . I l l , Sec. 29 o f the C o n s t i t u t i o n p r o v i d i n g as 

fo11ows: 

<T7- V 
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" A c t s * one s u b j e c t - e x p r e s s e d In t i t l e . Sec. 
297 Every a c t s h a l 1 embrace but one s u b j e c t , 
and m a t t e r s p r o p e r l y c o n n e c t e d t h e r e w i t h ; which 
s u b j e c t s h a l l be e x p r e s s e d i n the t i t l e . But 
i f any s u b j e c t s h a l l be embraced In an a c t 
which s h a l l not be e x p r e s s e d i n the t i t l e , such 
a c t s h a l l be v o i d o n l y as to so much t h e r e o f as 
s h a l l not be e x p r e s s e d i n the t i t l e . " 

and S e c t i o n 3.1, s u b s e c t i o n 4, 1954 Code, p r o v i d i n g as f o l l o w s : 

"Form of b i l l s . B i l l s d e s i g n e d to amend, r e 
v i s e , cod j f y, or r e p e a l a law: 
" * * * * 
"4. The t i t l e t o a b i l l s h a l l c o n t a i n a b r i e f 
statement of t h e purpose of the b i l l , however 
a l l d e t a i l m a t t e r s p r o p e r l y connected w i t h the 
s u b j e c t so e x p r e s s e d may be o m i t t e d from the 
t i t l e . " 

I n s o f a r as the C o n s t i t u t i o n a l p r o v i s i o n above quoted i s 

concerned, i t s purpose i s d e s c r i b e d i n the case o f lowa-Nebraska 

L i g h t & Power Co. v. C i t y o f V i 1 1 i s c a , 220 iowa 238, 261 N. W. 

423, as f o l l o w s : 

"An e x a m i n a t i o n o f the development o f t h i s p r o v i 
s i o n shows t h a t o r i g i n a l l y i t r e a d : 'Every law 
s h a l l embrace but one s u b j e c t , which s h a l l be 
e x p r e s s e d i n the t i t l e . ' T h i s p r o v i s i o n was 
soon changed so t h a t i t now r e a d s : 'Every a c t 
s h a l l embrace but one s u b j e c t , and m a t t e r s 
proper 1y connected t h e r e w i t h ; wh i ch s u b j e c t 
s h a l 1 be e x p r e s s e d i n the t i t 1e.' 11 i s ob-
v i o u s t h a t the p r e s e n t p r o v i s i o n c o n t a i n i n g 
the i t a l i c i z e d words shows an i n t e n t i o n on the 
p a r t o f the f r a m e r s o f the C o n s t i t u t i o n t o g i v e 
i t a l i b e r a l c o n s t r u c t i o n , so as to embrace a l l 
m a t t e r s r e a s o n a b l y c o n n e c t e d w i t h the t i t l e and 
which a r e not incongruous t h e r e t o . Such has 
been the u n i f o r m h o l d i n g s o f t h i s c o u r t from 
an e a r l y d a t e . S t a t e ex r e l . Weir v. County 
Judge, 2 lowa 280, l o c . c i t . 282, (1 8 5 6 ) ; 
Cook v. M a r s h a l l County, 119 lowa 384, 93 N. W. 
372, 104 Am. S t . Rep. 283; S t a t e v. H u t c h i n s o n 
Ice Cream Co., 168 lowa 1, 147 N. W. 195, L. R. A. 
19170, 198; S t a t e v. G i b s o n , 189 lowa 1212, 



Hon. H e r s c h e l C. L o v e l e s s - 3 - A p r i l 29, 1957 

174 N. W. 34; R u r a l Independent D i s t r i c t v. 
McCracken, 212 lowa 1114, 233 N. W. 147, Beaner 
v. L u c a s , 138 lowa 215, 216, 112 N. W. 772; 
P o r t e r v. Thomson, 22 lowa 391; S t a t e v. F a i r 
mont Cr. Co., 153 lowa 702, 133 N. W. 895, 42 
L. R. A. (N. S.) 821. In S t a t e ex r e l . Weir v. 
County Judge, 2 lowa 280, l o c . c i t . 282, t h i s 
c o u r t s a i d : 'The i n t e n t o f t h i s p r o v i s i o n 
* * * was t o p r e v e n t t h e u n i o n i n the same a c t 
o f incongruous m a t t e r , and o f o b j e c t s h a v i n g 
no c o n n e c t i o n , no r e l a t i o n . And w i t h t h i s i t 
was d e s i g n e d t o p r e v e n t s u r p r i s e i n l e g i s l a t i o n , 
by h a v i n g m a t t e r o f one n a t u r e embraced i n a 
b i l l whose t i t l e e x p r e s s e d a n o t h e r . I t i s mani
f e s t , however, t h a t t h e r e must be some l i m i t t o 
t h e d i v i s i o n o f m a t t e r i n t o s e p a r a t e b i l l s o r 
a c t s . I t cannot be h e l d w i t h reason t h a t each 
thought o r s t e p toward t h e accomplishment of an 
end or o b j e c t , s h o u l d be embodied i n a s e p a r a t e 
a c t . * * * i t i s i m p o r t a n t t o bear i n mind t h a t . 
t o d e c l a r e an a c t u n c o n s t i t u t i o n a l and v o i d , 
i s the e x e r c i s e o f t h e h i g h e s t power o f the 
c o u r t , and i s not t o be r e s o r t e d t o , u n l e s s i t 
becomes n e c e s s a r y , * * * And i t i s the duty o f 
t h e c o u r t s t o g i v e such a c o n s t r u c t i o n t o an 
a c t , i f p o s s i b l e , as w i l l a v o i d t h i s n e c e s s i t y , 
and u p h o l d the law.' 

" I n S t a t e v. G i b s o n , 189 lowa 1212, l o c . c i t . 
1220, 174 N. W. 34, 37, we s a i d : 

"'The s u b j e c t o f t h e b i l l need not be s p e c i f i 
c a l l y and e x a c t l y e x p r e s s e d i n the t i t l e . * * * 
The p r o h i b i t i o n Is a g a i n s t i n c o n g r u i t y . The 
t i t l e must not c o n t a i n m a t t e r u t t e r l y incongruous — 
t o the p r o v i s i o n s of t h e body o f the s t a t u t e , 
and t h a t Is the l i m i t a t i o n o f t h e p r o h i b i t i o n . 
* * * That o n l y i s p r o h i b i t e d which by no f a i r 
intendment can be c o n s i d e r e d as germane. * * * 
No m a t t e r how b r o a d l y t h e g e n e r a l s u b j e c t i s 
e x p r e s s e d i n the t i t l e , t h e a c t i s v a l i d u n l e s s 
t h e s t a t u t e c o n t a i n s m a t t e r u t t e r l y incongruous 
t o t h a t g e n e r a l s u b j e c t . * * * I t does not m a t t e r 
t h a t the t i t l e does not r e v e a l means and methods 
If t h o s e means and methods a r e r e a s o n a b l y adapted 
to s e c u r e the g e n e r a l o b j e c t s s e t f o r t h in the 

\ t i t l e , and the o b j e c t s o f t h e s t a t u t e . * * * 
| The C o n s t i t u t i o n i s not v i o l a t e d i f a l l the p r o -
) v i s i o n s r e l a t e t o the one s u b j e c t i n d i c a t e d i n 
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t h e t i t l e and a r e p a r t s o f i t , o r i n c i d e n t a l t o 
i t , o r r e a s o n a b l y c o n n e c t e d w i t F T Y t , o r i n some 
r e a s o n a b l e senseffux'i ) i a r y t o ' th~e s u b j e c t oT~tKe 
s t a t u t e . T I t a l l c s o u r s . J 

"The r u l e s h e r e i n a b o v e r e f e r r e d t o have been s o ! 

f r e q u e n t l y d e c l a r e d by t h i s c o u r t , so unanimously 
adhered t o , and the r e a s o n s t h e r e f o r so f u l l y 
e x p r e s s e d t h a t we deem i t u n n e c e s s a r y t o c o n s i 
der them f u r t h e r . I t i s the s e t t l e d law t h a t 
a l l m a t t e r s r e a s o n a b l y c o n n e c t e d w i t h the s u b j e c t 
named in the t i t l e and not incongruous t h e r e t o 
a r e p r o p e r l y i n c l u d e d i n the b i l l . If t h e r e f o r e 
the m a t t e r s c o n t a i n e d i n t h i s b i l l a r e germane, 
and r e a s o n a b l y c o n n e c t e d w i t h the s u b j e c t named 
in the t i t l e and not incongruous t h e r e t o , i t 
must be s u s t a i n e d ( u p h e l d ) . " 

and the c o n s t r u c t i o n o f t h a t p r o v i s i o n was s t a t e d i n t h e c a s e 

o f Andrew v. Farmers S- Merchants S a v i n g s Bank, ?-]£ iowa 244, 

249 N. W. 377, as f o l l o w s : 

" I t has been g e n e r a l l y and u n i v e r s a l l y h e l d t h a t 
the language o f t h e C o n s t i t u t i o n t h a t r e q u i r e s 
t h a t e v e r y a c t s h a l l embrace but one s u b j e c t and 
t h e m a t t e r s p r o p e r l y c o n n e c t e d t h e r e w i t h , which 
s u b j u c t s h a l l be e x p r e s s e d In t h e t i t l e , s h o u l d 
not be g i v e n a narrow o r l i m i t e d c o n s t r u c t i o n , 
and t h a t i t Is not n e c e s s a r y t h a t the s u b j e c t o f 
the b i l l s h a l l be s p e c i f i c a l l y and e x a c t l y ex
p r e s s e d i n the t i t l e , o r t h a t the t i t l e s h a l l be 
an index o f t h e d e t a i l s o f t h e a c t ; t h a t 'but 
one s u b j e c t and m a t t e r s p r o p e r l y c o n n e c t e d t h e r e 
w i t h ' does not and cannot p r o h i b i t the u n i t i n g 
in one a c t o f any number o f p r o v i s i o n s h a v i n g 
one g e n e r a l o b j e c t f a i r l y i n d i c a t e d i n the t i t l e . 
The r u l e o f c o n s t r u c t i o n t o be used i n d e t e r m i n 
ing whether o r n o t t h e t i t l e i s e x p r e s s i v e of 
the s u b j e c t - m a t t e r t h e r e i n c o n t a i n e d i s w e l l ex
p r e s s e d i n S t a t e v. G i b s o n , 189 lowa 1212, 174 
N. W. 34. On page 1221 o f 189 lowa, 174 N. W. 
34, 38, t h i s c o u r t s a y s : 

'"The C o n s t i t u t i o n i s not v i o l a t e d i f a l l t h e 
V p r o v i s i o n s r e l a t e t o t h e one s u b j e c t i n d i c a t e d 
> In the t i t l e and a r e p a r t s o f i t , o r i n c i d e n t a l 
f t o I t , o r r e a s o n a b l y c o n n e c t e d w i t h i t , or i n 
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some r e a s o n a b l e sense a u x i l i a r y t o the s u b j e c t o f 
the s t a t u t e . • " 

T e s t e d by t h e f o r e g o i n g a u t h o r i t y we a r e o f t h e o p i n i o n t h a t 

t h e f o r e g o i n g q u e s t i o n does not t r a n s c e n d the f o r e g o i n g r u l e and 

i s c o n s i s t e n t t h e r e w i t h , e s p e c i a l l y when viewed i n the l i g h t o f 

th e i n v e s t i g a t i v e powers of the L e g i s l a t u r e o r a committee t h e r e o f 

as d i s c l o s e d h e r e a f t e r . I n s o f a r as the s t a t u t e quoted i s con

c e r n e d , we a r e o f the o p i n i o n t h a t t h e t i t l e o f t h e R e s o l u t i o n 

i s l i k e w i s e u n o b j e c t i o n a b l e as i n v i o l a t i o n of i t s terms. 

2. In answer to your q u e s t i o n #2, we c i t e t o you t h e f o l l o w 

ing t e x t book s t a t e m e n t s p e r t i n e n t t h e r e t o . In k-3 Am. J r . , t i t l e 

S t a t e s T e r r i t o r i e s , and Dependencies, 39, i t i s s t a t e d : 

" T r i a l s and I n v e s t i g a t i o n s . - A l e g i s l a t i v e body i s 
c l o t h e d w f t h many o f t h e powers o f a c o u r t h a v i n g 
f i n a l and e x c l u s i v e c o g n i z a n c e o f a l l m a t t e r s w i t h 
i n I t s J u r i s d i c t i o n ! , f o r t h e purpose f o r which i t 
was v e s t e d w i t h j u r i s d i c t i o n . I t has j u r i s d i c t i o n 
o f the e l e c t i o n o f I t s members, the c h o i c e o f I t s 
o f f i c e r s , and i t s r u l e s o f p r o c e e d i n g . I n h e r e n t 
power Is reposed a l s o i n l e g i s l a t i v e b o d i e s t o 
conduct i n v e s t i g a t i o n s In a i d of p r o s p e c t i v e l e g i s 
l a t i o n and f o r t h e purpose o f s e c u r i n g i n f o r m a t i o n 
r e q u i s i t e t o t h e p r o p e r d i s c h a r g e o f i t s f u n c t i o n s 
and powers. T h i s power I t may e x e r c i s e d i r e c t l y 
o r through p r o p e r l y c o n s t i t u t e d l e g i s l a t i v e com
m i t t e e s . Power t o s e c u r e needed i n f o r m a t i o n by 
such means has lon g been t r e a t e d as an a t t r i b u t e 
o f the power of the l e g i s l a t u r e . I t e x i s t e d i n 
the B r i t i s h P a r l i a m e n t and In the c o l o n i a l l e g i s 
l a t u r e s , and has been c a r r i e d i n t o e f f e c t in most 
i f not a l l of the s t a t e l e g i s l a t u r e s . As has been 
p o i n t e d o u t , the p o s s e s s i o n o f a degree of g e n e r a l 
i n t e l l i g e n c e Is an e s s e n t i a l r e q u i s i t e t o the prop e r 
e x e r c i s e of the powers and d u t i e s reposed in t h e 
l e g i s l a t u r e and members d u r i n g the c o m p a r a t i v e l y 
b r i e f and h u r r i e d p e r i o d s o f l e g i s l a t i v e s e s s i o n s . 
Hence, i n many i n s t a n c e s , i n o r d e r f o r the l e g i s 
l a t u r e t o p r e p a r e and e n a c t w i s e and t i m e l y laws, 
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n e c e s s i t y o f I n v e s t i g a t i o n must e x i s t as an I n d i s 
p e n s a b l e I n c i d e n t and a u x i l i a r y t o the prop e r e x e r 
c i s e o f l e g i s l a t i v e power. 

"The i n h e r e n t power o f the l e g i s l a t u r e t o conduct 
I n v e s t i g a t i o n s In a i d o f p r o s p e c t i v e l e g i s l a t i o n 
and t o s e c u r e o t h e r needed and prop e r I n f o r m a t i o n 
c a r r i e s w i t h I t In p r o p e r cases power to r e q u i r e 
and compel the a t t e n d a n c e o f w i t n e s s e s and t h e 
p r o d u c t i o n o f books and papers by means o f l e g a l 
p r o c e s s , whether such p r o c e e d i n g s a r e conducted 
d i r e c t l y by t h e l e g i s l a t i v e body o r through a 
p r o p e r l y c o n s t i t u t e d committee t h e r e o f , and t o 
i n s t i t u t e and p u n i s h by contempt p r o c e e d i n g s the 
f a i l u r e t o comply w i t h such r e q u i r e m e n t s . The 
power o f a s t a t e l e g i s l a t u r e to p u n i s h f o r con
tempt may be conceded i n cases i n v o l v i n g o b s t r u c 
t i o n of l e g i s l a t i v e p r o c e e d i n g s by r e f u s a l t o 
a t t e n d as w i t n e s s o r t o t e s t i f y i n i n q u i r i e s 
w i t h i n the l e g i t i m a t e scope of the f u n c t i o n s o f 

) the l e g i s l a t i v e body. I t has been h e l d t h a t when 
a w i t n e s s t e s t i f i e s b e f o r e a committee o f the 
l e g i s l a t u r e w i t h r e s p e c t t o a c r i m i n a l charge in 
which he i s i m p l i c a t e d , he must be re g a r d e d as 
t e s t i f y i n g a g a i n s t a n o t h e r person so o f f e n d i n g , 
upon a ' t r i a l , h e a r i n g , p r o c e e d i n g , o r I n v e s t i g a 
t i o n , ' w i t h i n the meaning o f code p r o v i s i o n s . " 

and paragraph kl o f t h e f o r e g o i n g r e f e r e n c e p r o v i d e s as f o l l o w s : 

"Scope o f Powers. The scope o f the powers of a 
l e g i s l a t i v e committee and t h e m a t t e r s which i t 
may i n v e s t i g a t e a r e r e f e r a b l e p r i m a r i l y t o t h e 
a c t o r r e s o l u t i o n t o wh i c h I t owes i t s e x i s t e n c e . 
I t s powers a r e , g e n e r a l l y s p e a k i n g , as broad as 
the s u b j e c t which i t i s d i r e c t e d t o i n q u i r e I n t o ; 
when c r e a t e d and a p p o i n t e d f o r the purpose o f 
s e c u r i n g i n f o r m a t i o n and d a t a upon the need o f 
l e g i s l a t i o n upon a g i v e n s u b j e c t , I t may i n q u i r e 
I n t o any s u b j e c t and any m a t t e r r e l a t i v e t o t h e 
needs o f l e g i s l a t i o n on t h e s u b j e c t m a t t e r , the 
k i n d o f l e g i s l a t i o n r e q u i r e d , and the scope of 
the l e g i s l a t i o n needed. A d u l y a u t h o r i z e d 
l e g i s l a t i v e committee, l i k e t h e l e g i s l a t i v e 
body from which i t d e r i v e s I t s power, may sum-

"\ mon persons not members o f the l e g i s l a t u r e t o 
> a t t e n d as w i t n e s s e s any me e t i n g s which i t has 

power t o h o l d - p r o v i d e d , of c o u r s e , t h a t 
the s u b j e c t o f i n v e s t i g a t i o n i s w i t h i n the range 
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o f l e g i t i m a t e l e g i s l a t i v e I n q u i r y and the p r o 
posed t e s t i m o n y o f t h e w i t n e s s c a l l e d r e l a t e s t o 
t h a t s u b j e c t - e n f o r c e o b e d i e n c e t o i t s p r o c e s s , 
compel o b e d i e n c e t o a summons, and p u n i s h as f o r 
contempt tho s e summoned who f a i l o r r e f u s e t o 
obey the c a l l . The e x e r c i s e o f i t s powers a r e 
n o t , as a g e n e r a l r u l e , s u b j e c t t o c o n t r o l by the 
c o u r t s , u n l e s s t h e a c t o r r e s o l u t i o n under w h i c h 
the committee p u r p o r t s t o a c t i s u n c o n s t i t u t i o n a l , 
i l l e g a l o r v o i d . The powers o f a l e g i s l a t i v e 
committee o f i n v e s t i g a t i o n a r e not l i m i t e d t o t h e 
time w i t h i n which I t i s d i r e c t e d t o r e p o r t t o t h e 
l e g i s l a t u r e where t h e r e s o l u t i o n c r e a t i n g the com
m i t t e e does n ot i n d i c a t e t h a t f a i l u r e t o f i l e a 
r e p o r t on o r b e f o r e the d a t e mentioned w i l l Ipso 
f a c t o t e r m i n a t e the powers o f t h e committee. 5 8 

jn t h i s c o n n e c t i o n i t i s t o be no t e d t h a t a s t a t u t e o f l o n g 

s t a n d i n g , b e i n g S e c t i o n 2.29, Code o f 1954, e x p r e s s l y c o n f e r s upon 

a committee o f e i t h e r t he House o r Senate o r both the House and 

Senate the power t o r e q u i r e the p e r s o n a l a t t e n d a n c e o f w i t n e s s e s . 

In v i e w o f t h e f o r e g o i n g we r e g a r d the powers o f i n v e s t i g a 

t i o n c o n t a i n e d i n the e n c l o s e d House J o i n t R e s o l u t i o n as b e i n g 

w i t h i n the c o n s t i t u t i o n a l powers o f the l e g i s l a t i v e branch o f t h e 

government. 

Very t r u l y y o u r s , 

NORMAN A. ERBE 
A t t o r n e y General o f lowa 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 
E n d . 
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April Z?t 1957 

Edward tr. lowers 
County Attorney 
Iowa Trust <5s Savings Bank Bldg. 
C e n t e r v l l l e , Iowa 

In r e : Width of highways. 
Dear Fir. Powers: 

You asked the f o l l o w i n g question: 
l i s h e d l a I858 i n t o the v i l l a g e of 
The v i l l a g e of Jerome was p l a t t e d 
p l a t t e d as a s t r e e t h v i v l n & ^ - w ^ t B 
standing that where county/roSaK h; 
width s h a l l b© considered/as 66 

Our q u e s t i 
66 f e e t or the 

t y road was ©stab-
width was s p e c i f i e d , 

the ecunty road was 
I t I s our uader-

sp©cifiedf t h a t the 

i s - WH 
foot J»id̂  

t h W p a r t i c u l a r road have a width of 
Se c i f l e d i n the p l a t t i n g proceeding?" 

The road i n ̂ jSsStflon heing a county road and l a i d cut* without 
meation of the width assumes a width of 66 f e e t under Chapter 38, 
Se c t i o n 515» Code of Iowa 1851, sad therefor® the road throughout 
i t s length would bo 66 f e e t . .... 

However, there I s a question of the establishment of t h i s road 
t h r o u g h t o w n . I f the ^Option of th© road under c o n s i d e r a t i o n 
was, fet the time lald<^£^aot w i t h i n the l i m i t s of Jerosa®, i t would 
very d e f i n i t e l y have a width of 66 f e e t . The r e c o r d of e s t a b l i s h 
ment f o r the p o r t i o n w i t h i n town should fee aoasewhere i n d i c a t e d whet 
width was acquired w i t h i n th© town, and 1 asautr.e t h t i t was i n town 
or ths quest-ion would not a r i s e . Since th® road was l e g a l l y estab
l i s h e d and l a i d out i t would have & asaxiiausa width s p e c i f i e d by the 

/ code at that time. At the r, i s e t h i s road was l a i d out the code 
\ssfede no d i s t i n c t i o n as to c i t i e s and tovms as i s p r e s e n t l y raade. 
The p l a t t i n g of the s t r e e t through town i s ^0 f e e t i n s t e a d of 66 and 
n a t u r a l l y would not provide anyone w i t h a v a l i d c l a i m . That th© 
p l a t t i n g slight be erroneous does not c o n s t i t u t e an abandonment or 
conveyance of that property by e i t h e r the c i t y or the county. 
Presently of course, the road through th© town of Jerome, i f Jerome\ 
i s i ncorporated, would be under the c o n t r o l of the town. I f unln- /* 
corporate*, the road would be under th© c o n t r o l of the county. I 
assuae that the road has been i n continuous use so that i t c o u l d not 
b© s a i d th-it i t was abandoned. Secondly, I assume t h . t the road was 

file:///ssfede
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Mr. Powers 
J?«ge 2 

l e g a l l y e s t a b l i s h e d . I f these two assumptions are c o r r e c t and the 
road has been i n continuous use, the county should be i n possession 
of 66 f e e t of right-of-way d e s p i t e the f a c t t h c t the p l a t t i n g of 
the town of Jerome showed U0 f e e t . 

I f there i s anything further we can do t o be of a s s i s t a n c e 
please f e e l free t o inform us. 

Very t r u l y yours, 

DTF:rb o e l f o r Iowa 
C o E t s i s s l o n 



A p r i l 30, !<JS7 

Mr. B e r t A. B a n d s t r a 
M a r l o n County A t t o r n e y 
K n o x v I l l e , towa 

Dear Mr. B a n d s t r a : 

R e c e i p t Is acknowledged o f your l e t t e r o f A p r i l Zk as 
f a ! l o w s J 

"The S u p e r i n t e n d e n t o f P u b l i c S c h o o l s In ^ a r I o n 
County has r e q u e s t e d an o p i n i o n c o n c e r n i n g the 
opening o f pot Is In a s c h o o l r e o r g a n i z a t i o n 
e l e c t i o n c o nducted p u r s u a n t t o Chapter 27£> of 
the Code. H i s s p e c i f i c q u e s t i o n r e l a t e s to an 
I n t e r p r e t a t i o n o f S e c t i o n 277.3 r e g a r d i n g 
•other Independent School D i s t r i c t s 1 . 

" H i s p a r t i c u l a r q u e s t i o n is> t h i s : 'Does the 
County S u p e r i n t e n d e n t have the a u t h o r i t y i n 
such an e l e c t i o n t o open th e p o l l s a t \ o ' c l o c k 
P. M. and t o keep them open u n t i l 7 o ' c l o c k 
P. M. on e l e c t i o n deyt• H i s second q u e s t i o n 
Ss t h i s : 'Does the County S u p e r i n t e n d e n t have 
the a u t h o r i t y t o open th e p o l l s a t 3 o ' c l o c k 
P. M. and cause them t o c l o s e e t 7 P. M.f' 
1 have a d v i s e d him t h a t In my o p i n i o n the 
answer t o the f i r s t q u e s t i o n i s yes end t h a t 
the answer t o the second q u e s t i o n i s no, i n 
view of the f a c t t h a t t h e low s p e c i f i c a l l y 
s t a t e s t h a t the p o l l s s h o u l d open at 1 o ' c l o c k 
P. M. 

"He has, however, r e q u e s t e d t h a t 1 w r i t e to 
your o f f i c e f o r s v e r i f i c a t i o n of my o p i n i o n 
and I would v e r y much a p p r e c i a t e i t If you 
would a d v i s e me on whether o r not my a d v i c e 
t o him was c o r r e c t . 1 1 

The p r o v i s i o n t o which your l e t t e r r e f e r s i s as f o l l o w s : 

" . . . i n a l l o t h e r independent s c h o o l d i s 
t r i c t s and s c h o o l t o w n s h i p s the p o l l s s h a l l 
open at one o ' c l o c k p. m. and remain open not: 
l e s s than two hours . . 

^'7 - V- 3S" K 
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In v i e w o f the p l a i n , c l e a r , and unambiguous language o f 
the p r o v i s i o n q u o t e d , no answer o t h e r than the one you have 
g i v e n seems p o s s i b l e . A» our Supreme Court has s a i d on s e v e r a l 
o c c a s i o n s , " i n t e r p r e t a t i o n l i e s i n the r e a l m of a m b i g u i t y " . 
Where, as In the quoted p r o v i s i o n , no a m b i g u i t y e x i s t s , t h e r e 
5s no room f o r i n t e r p r e t a t i o n and u n l e s s t h e r e be some c o n f l i c t 
i n g p r o v i s i o n e l s e w h e r e i n t h e s t a t u t e s I t must be token to 
mean e x a c t l y what I t s a y s . 

However, I n add I f on to conf I rm i ng your op 5 n I on, i t 
appears d e s i r a b l e t o comment upon the manner in w h i c h i t r e a c h e d 
t h i s o f f i c e . As you know, o p i n i o n s of t h i s o f f i c e a r e 1 i m i t e d 
by s t a t u t e t o quest i o n s s u b m i t t e d by members af the L e g i s l a t u r e , 
S t a t e o f f i c e r s and County A t t o r n e y s Jn c o n n e c t i o n w i t h t h e 
d u t i e s of t h e i r r e s p e c t i v e o f f i c e s . I t i s m a n i f e s t f r o m your 
l e t t e r t h a t the I n s t a n t q u e s t i o n o r i g i n a t e d w i t h a C o u n t y ' o f f l 
eer end t h a t pursuant to S e c t i o n l-Z&.2{7) you had r e n d e r e d an 
o p i n i o n answering the quest Ion s u b m i t t e d . The p o i n t I w i s h t o 
b r i n g to your a t t e n t i o n i s t h a t when your o f f i c e h-ss r e n d e r e d 
i t s o p i n i o n t o any o f the c u b ) i c o f f i c e r s o r b o d i c e e n t i t l e d t o 
such under S e c t i o n 226.2(7/, Code you a r e under no com
p u l s i o n t o r e q u e s t conf !rmation o f your o p i n i o n f r o m t h i s o f f i c e 
s i m p l y because the r e c i p i e n t t h e r e o f may d e s i r e an answer d i f 
f e r e n t than the one he r e c e i v e d . T his o f f i c e i s , of c o u r s e , 
p1 eased t o render an o p i n i o n t o your o f f i c e on any q u e s t i o n 
which may e x i s t i n your mind but i t s h o u l d not be c o n s i d e r e d 
as an a d m i n i s t r a t i v e c o u r t of appeal from o p i n i o n s of your o f f i c e 
i n c a s e s where you have no doubt i n ycur own mind t h a t the 
o p i n i o n you have so nf\gfciered i s c o r r e c t . 

V e r y t r u l y y o u r s . 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAsKKB 
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Hon* Homiro" C* ftepp©rt9 J r . House of uonrasont&tivos 
L O C A L 
Daar Sirs 

•.ioceipt i s acknowledged of year l e t t e r of A p r i l 2*rth 
as followst 

S ,I would very audi l i k e to have your opinion 
as to the following two questional 

" l . Under Chapter * f l l . 6 - Can a policeman 
or fireLian r e t i r e from the service efter twenty-
two years of service - then wait u n t i l age f i f t y -
f i v e to s t a r t drawing his pension? 

"2, I f a •poilceisan or fireman becomes i l l 
or Injured - and the sick-leave granted by the c i t y 

. runs out - what i s the procedure? 
"a. Must the c i t y either keep him on the pay-

r o i l u n t i l he i s able to return to work - or must 
the c i t y put nixa on d i s a b i l i t y pension u n t i l upon 
examination by the Pension Board, he i s found to 
b e able to return to work? Or -

"b. Must he be taken off the p a y r o l l u n t i l 
he i s able to return to work?" 

In answer to your f i r s t question, 1 vrould advise you 
that Section * f l l . ^ , Codo 1 9 p r o v i d e s i n pertinent part as 
follows* 

"a. Any member ^ s p r u c e nay r e t i r e upon 
Ills written a p p l i c a t i o n to the board of police or 
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f i r e trustees as the case may be, setting f o r t h at 
what time, no£ &aa& £ m 3Mc.ta. iiex a s m M m 
dja& subsequent to the execution and f i l i n g there
f o r * he desires to be r e t i r e d , provided, that the 
said member at the time so s p e c i f i e d f o r h i s r e t i r e -
sent s h a l l have attained the age of f i f t y - f i v o a M 
sj&jLL have served twenty-two years or more i n said 
department, and notwithstanding, that, djjrjjas, 
Wgl&L S£ UOUSlS^MLf ho may have separated from 
the service*" (Ssiphasis ours) 

•Che answer t o your question i s furnished d i r e c t l y 
by the statute which expressly provides that the somber must 
be , ? l n service" at the time of applying for retirement & that 
the time specified i n such a p p l i c a t i o n cannot be "more than 
ninety days* subsequent to rooking the application* and that 
the applicant, "at the time s o s p e c i f i e d » , • s h a l l have attained 
tho age of f i f t y - f i v e and s h a l l have served twenty-two yoars 
o r more"* 

i n d i r e c t answer to your question, the words of the 
statute permit e policeman or fireman to r e t i r e from the serv
i c e a f t e r twenty-two years of service end then wait u n t i l age 
f i f t y - f i v e to s t a r t drawing 'his pension only i f he a t t a i n s tho 
age of f i f t y - f i v e w i t h i n ninety days af t e r f i l i n g his a p p l i c a 
t i o n for" retirement. 

In answer to your second question, 1 would advise you 
that Chapters *flG and V l l deal with pensions and benefits rather 
than with salary. Although c e r t a i n benefits are coj^putad i n 
terms of percentage of salary under said chapters, the questions 
whether, when, how such and f o r how long salary s h a l l be paid 
are not answered therein except to the extent of determining 
the tirAQ or times when an injured employee may be transferred 
from an active status to a r e t i r e d status or pensioned status. 
See Sections ^ 1 0 , 6 and !-Hl*6 (3 to 6 ) , 

S i m i l a r l y , Chapter 3 " ? on c i v i l service does not ans-
t^er your question a s to salary. I t prescribes Uow a person 
may a t t a i n status thereunder, how ha may advance i n status and 
i n what ways he i s protected f r o a demotion i n status or loss 
tharoof but does not provide or prescribe the method f o r pro
viding the incidents of any given status* In other words, i t s 
provisions are directed to tho preservation of a status and 
i t s incidents created elsewhere. 

Sections 3 - o . l l and 3 ^ » 1 5 » Code 1 9 5 ^ , authorize tho 
establishment of f i r e and p o l i c e departments i n c i t i e s and towns. 
Section k@**7 ( 1 and 2 ) , Code 199+$ authorises the c i t y C o r n 
e l l to levy a tax to " s t a f f 1 1 a f i r e department and p o l i c e de
partment. Section 3 o < J A . ? , Code 1 9 5 ^ , author! i - jos the c i t y coun
c i l to " f i z the terms o f employment" for municipal employees 
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i n c i t i e s and towns generally. Section 3&\|C»7 authorises the 
c i t y manager, i n c i t i e s to which Chapter 3&3C applies* to "Dis
play* r e c l a s s i f y . . . and to fix the compensation" o f employ
ees "subject, however t o the provisions o f Chapters 70 and 3 o 5 " . 
I t thus appears that the incidents o f any given afra.tug o f o^j-
ployraont I n the categories to which you l e t t e r r e f e r s are i n i 
t i a l l y f i x e d by ordinance ( o r administrative act of the c i t y 
manager) and that once so f i x e d , such status may be acquired' 
and preserved as provided i n Chapter 3 & 5 i n c i t i e s where said 
Chapter i s applicable. 

Thus, an employee at any given time may have status 
as an employee o r raay have r e t i r e d status but manifestly can
not 'have both at the sarae time. Further, i t appears sfratuff, 
&£ M oranlqyee i s fisced l o c a l l y whereas the incidents' 'of SjJSjgft 
status are prescribed by statute. lour question apparently 
r e f e r s to the case of an employee e l i g i b l e f o r r e t i r e d s^a^ujs, 
who presently retains .status q$. employee but i s incapacitated 
from performing duties i n that status and seeks an a l t e r n a t i v e 
to being placed on &e££rj&& ,s.t&|&£« 

The rule to be deduced from the statutes thus seems 
to be that entitlement to salary, depends, not upon statute, 
but upon ordinance o r administrative act of tho c i t y manager 
f i r i n g the incidents of status &a esrolovee. Entitlement 
to salary of municipal personnel depends upon tho a c q u i s i t i o n 
and maintenance of afcg&aa M, gfflpJLfiSraft § M mm> HQSr 
fo^siance of, duties gs&a status unless s p e c i f i c a l l y required 
by the ordinance or administrative act f i x i n g the incidents 
o f such status^ In the absence o f such s p e c i f i c requirement 
t o the contrary, accrual of salary commences whoa status as 
an employee i s acquired and t e r m i n a t e s only when a termination 
by death, discharge, resignation, o r a c q u i s i t i o n of r e t i r e d 
or pensioned status i s effected* 

Very t r u l y yours, 

L30IWHD C. ABISL3 
LCAiiafe Assistant Attorney General 

) 



May 2, 1957 

Mr. Earl Hart, D i r e c t o r 
Real Estate Commission 
B u i l d i n g 
Dear Mr. Hart: 

This w i l l acknowledge r e c e i p t of yours in which you 
s t a t e d the f o l l o w i n g : 

"We have exhausted every source known to us 
to o b t e i n a s p e c i f i c statement as to the 
exact time when r e a l e s t a t e taxes become a 
1ien and are due and payable, 
"Section kk5.30 of the 195*f Code of Iowa 
reads: 'As against a purchaser, such l i o n s 
s h a l l attach to r e a l e s t a t e on and a f t e r 
the t h i r t y - f i r s t day of December in each 
year.' Our i n t e r e s t concerns the exact 
time of day the l i e n attaches on December 
31, and, when such l i e n attaches, are the 
taxes due and payable. 
"We r e s p e c t f u l l y request an opinion oh the 
foregoing questions.•* 
In r e p l y thereto I advise you that according to an 

opinion of t h i s Department appearing in the Report f o r 1936 
at page 202 taxes upon r e a l e s t a t e attach as a l i e n against 
such r e a l e s t a t e in t h i s s t a t e on the 31st day of December of 
any year subsequent to assessment and levy. Copy of t h i s o p i n 
ion i s attached hereto and subject only to the f o l l o w i n g i s 
by t h i s reference made a part thereof. The r e f e r r e d to o p i n i o n 

57-
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states that, "as far as I am able to f i n d we have no statutory 
provision when the tax books are c e r t i f i e d to the Treasurer for 
collection' 1. This is not s statement of the facts in view of 
Section kkf,.k, Code 195k, providing as follows: 

"Tax 1ist delivered - Informali ty and delay. 
He shal 1 make an ehtry upon the tax "i i st 
showing what i t i s , for what county and 
year, and deliver i t to the county treasurer 
on or before the t h i r t y - f i r s t day of Decem
ber, taking his receipt therefor; and such 
l i s t shall be a s u f f i c i e n t authority for 
the treasurer to c o l l e c t the taxes therein 
levied. Mo informality therein, and no 
delay in deliv e r i n g the same after the 
time above specified, shall affect the 
v a l i d i t y of any taxes, sales, or other 
proceedings for the c o l l e c t i o n of such 
taxes. 1 1 

Insofar as the exact time of December 3<st that the l i e n 
attaches I would advise you that the lien attaches immediately 
after the termination of December 30th at 12:00 o'clock p. m. 
and thereafter the taxes are due and payable in accordance with 
the provisions of Section kk$.3rz, Code 195;+» providing as follows 

of every person subject to taxation to attend 
at the o f f i c e of the treasurer, at soma time 
between the f i r s t Monday in January and the 
f i r s t day of March following, and pay his 
taxes in f u l i , or one-half thereof before 
the f i r s t day of March succeeding the levy, 
and the remaining half before the f i r s t day 
of September following." 

Very truly yours, 

0S:MKB 

OSCAR STRAUSS 
Second Assistant Attorney General 



May 2, 1 9 5 ? 

I 

1=12"* James *)» Mc&eon 
Assistant Folk County Attorney 
Roosa ̂ 06 Court Hons® 
Dea Moines 9 lows 
Dear vlc&oon* 

Receipt i s acknowledged of your l e t t e r of K p r i l 1 5 t h 
as follows3 

"Our Board of Supervisors, f o r a numb or of 
years, has been condemning land for now roads un
der the provisions and p o l i c i e s as established i n 
Sections h?l and h?2 of the 1 9 ^ Code of Iowa, 

"However, the bulk and vast majority of \tav& 
c a r r i e d out by our County engineer has been i n r e 
l a t i o n s h i p to the widening and straightening of 
secondary roads* l a connection v i t a these a c t i v 
i t i e s , we have bee;* following the provisions of 
Section 3 0 6 * 2 1 and subsequent previsions contain
ed i n that chapter, 

"Apparently at so;ne time in the past, on opin
i o n was issued which indicated that the fees allow
able to the appraisers appointed under the p r o v i 
sions of Section 3 0 o # 2 2 , was l i m i t e d to p0 cents 
per hour* I have been unable to f i n d t h i s opinion 
i n our o f f i c e or i n any of the Annotations* how-
ever, our engineer refuses to approve bi.tl3 i n ex
cess of that figure* 

"Our west ion. i s * 
"In the event that appraiser;* are appointed 

3 7- / 
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under t h i s l a s t quoted section, what compensation 
;,'aay the county l e g a l l y pay for t h e i r services?" 

Although s p e c i f i c compensation i s provided f o r some 
types of app r a i s a l , e.g. Section 3 ^ 2 * * * , Code 19$*-, on i n t e r s t a t e 
bridges; Section **>3*25, Code 1 9 5 *« on inheritance t a * | Section 
**5Sul57» Code 1 9 5 ^ , on drainage and levee d i s t r i c t s ? Section 
5 6 0 . 9 on r i v e r channels which provide compensation* respective
l y , at $ 1 5 per day, $ 5 to $ 1 0 f o r each o hours, as the board 
may fist.* &nd $ 5 per dayj no rat© or provision for compensation 
i s specified f o r appraisers appointed under Section 3vk»»22*. 
Code 1 9 ^ » 

In the absence of s p e c i f i c provision f i s i n g such com
pensation, i t appears that the general provisions of Section 
7 9 * 2 , Code 1 9 5 ^ , apply* I t provides as followss 

"Appraisers of property* The corspensation 
of appraisers appointed by authority of law to ap
praise property for any purpose s h a l l be f i f t y cants 
per hour f o r each appraiser f o r the time necessar
i l y spent i n e f f e c t i n g the appraisement and f i v e 
cents a K i l e . f o r the distance traveled l a going 
to and returning from the piaca of appraisement, 
which s h a l l , unless otherwise provided, bo paid 
out of the property annraised or by the owner there
of*" 

?ery t r u l y yours. 

Assistant Attorney General 
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Mr, Ray £ . Johnson, Vice-chairman 
State Tax Commission 
State Office Building 
Des Moines, Iowa 

Dear Mr, Johnson: 

This wilt acknowledge receipt of your letter wherein you make the 

following request for an opinion: 

"I have received a letter from Mr. Frank Warner, Secretary 
of the Sowa Bankers Association in Des Moines, asking If approval 
would be necessary to review the county or city assessors tax 
records to ascertain the name of the stockholders and the amount of 
their holdings of any particular national or state bank. 

"I respectfully ask an opinion If any approval Is necessary 
for anyone to review any assessment record or file with the various 
county or city assessors." 

Sec t ions430 .2 , 4 3 0 . 3 and 4 3 0 . 4 , Code of Iowa 1 9 5 4 , provide 

as follows: 

" 4 3 0 . 2 N a t i o n a l a n d s t a t e bank s t o c k ~ - p l a c e of 
a s s e s s m e n t . Shares of stock of national banks and state and 
savings banks and loan and trust companies, located in this state, 
shall be assessed to the individual stockholders at the place where 
the bank or loan and trust company is located. 

M 4 3 0 . 3 L i s t of s t o c k h o l d e r s a n d t h e i r h o l d i n g s . 
At the time the assessment is made the officers of national banks and 
state and savings banks and loan and trust companies shall furnish the 
assessor with lists of all the stockholders and the number of shares 
owned by each. 

" 4 3 0 . 4 L i s t i n g to s t o c k h o l d e r s . The assessor 
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shall l ist to each stockholder under the head of corporation stock the 
total value of such shares. a 

It wi l l be noted that the assessor's list of stockholders arid the number 

of and value of shares of stock owned by such stockholders is based upon 

information the officers of national banks and state and savings banks and 

loan and trust companies are required by law to furnish the assessor. The 

information so furnished is filed and becomes an official record of the assessor's 

office. In Iowa we have no statutory provision relating specifically to the 

inspection of public records of this type and their availability for inspection 

must be determined with reference to the common law. Under the common law, 

the right to inspect public records is not an absolute right but is a qualified 

right. (23 R . C . L . , p . 1 6 0 , Section 10). However, the qualifications to 

this right are limited and may be summarized as follows: 

1 . The applicant for the right to inspect such records must have some 

public or private beneficial interest to serve in making such an inspection as 

contrasted with mere curiosity or purposes which are in their nature unlawful 

or purely polit ical . 

2 . That the application for inspection be reasonable as to the time 

and place of such inspection, giving recognition to the regular office hours 

of the public official having custody of the records and recognition of the 

responsibilities of the public officer for the safety of such records. Within 

the qualifications above cited, the applicant for the inspection of the records 

of a city or a county assessor as to the list of stockholders with the amount 
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of their holdings of any particular national or state bank may as a matter of 

right examine such records. This may be done without prior approval of the 

State Tax Commission. Permission to examine such records should be obtained 

from the city or county assessors or other officers or boards having custody of 

same. Under the law such permission may not be withheld if the purpose of 

examination is constructive. 

The conclusions before stated are supported in principle by Section 

6 2 2 . 4 6 , Code of Iowa 1 9 5 4 , which requires officers having the custody of 

a public record or writing to fumish any person upon demand and payment of the 

legal fees therefor a certified copy thereof, and by the following authorities: 

Nowack vs . Auditor General, 2 4 3 M i c h . 2 0 0 , 2 1 9 N . W . 7 4 9 ; 60 
A . L . R . 1356 j 169 A . L . R . 6 5 3 , and 4 5 A m . Jur . , Records and 
Recording Laws, Section 2 0 , at seq. and many cases therein cited. 

You may advise your correspondent that the authority of the State Tax 

Commission is not considered such that prior approval by the State Tax Com

mission would be necessary for an applicant to examine the official records of 

a city or county assessor relating to such assessment of shares of bank stock. 

Such records are in the custody of the several city and county officers and 

boards who have duties relating thereto and it is of such officers and of such 

boards that permission must be obtained to inspect same. 

Very truly yours, 

U, A . Iverson, 
Special Assistant Attorney General 
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Mr. David A. Dancer, Secretary 
State Board of Regents 
L o c a l 
Dear S i r : 

Receipt i s acknowledged of your letter of April 24 as follows: 
"The o f f i c i a l s of Iowa State College are concerned about the l i a b i l i t y 

of the College and i t s employees in connection with recommendations issued 
by the College for use of pesticide chemicals and have asked me to present 
the matter to you for an opinion. 

"The College has conducted considerable research in connection with 
special pesticide chemicals for pest and weed control and has published the 
results obtained from research, which publication has had quite wide dis
tribution. In the publications there appear recommendations for the use of 
such chemicals. The fanaers of the state and others are following these 
recommendations. Some of the chemicals used are quite dangerous to human 
and animal health unless properly used and controlled. 

"Enclosed i s copy of a letter addressed to Mr. V. T. Middlebrook, Vice 
President* University of Minnesota, by Honorable Miles Lord, Attorney Gen
eral of Minnesota, in reply to a letter to the Attorney General concerning 
the l i a b i l i t y of the University of Minnesota. The facts presented in the 
letter regarding the University's research and the publications issued are 
quite parallel to the situation here in Iowa. I am sending this material 
to you because I feel i t w i l l give you a better background and more informa
tion than I should try to include in this letter. It may be that you w i l l 
like to have copies of some of the publications on this subject which have 
been issued by Iowa State College. If so, I shall be glad to have them 
furnished to you." 

Examination of the Minnesota opinion to which your letter refers indicates that 
i t is based in part upon the status of the University of Minnesota as a corporate 
entity separate from the sovereign state. Said opinion cites a Minnesota statute en
t i t l e d "An Act to Incorporate the University of Minnesota at the Falls of St. Anthony." 
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However, the status of Iowa State College i s considerably different. I t i s 
not a corporate body, chartered by statute but rather a department or arm of the 
sovereign state i t s e l f . Although Iowa State College i s a land grant college 
there i s nothing in the federal enabling legislation (7 U.S.C.A. 301 et seq.) or 
the statutes of Iowa showing i t to be other than a departmental division or i n s t i 
tution of the sovereign state. Section 262.7, Code 1954, l i s t s "The college of 
agriculture and mechanic arts, Including the agricultural experiment station" as 
one of the institutions governed by the State Board of Regents. 

Thus, the institution in question has the same status as the State University 
of Iowa concerning which our Supreme Court held in Weary, et a l v. State University. 
et a l . 42 Iowa 335, "the State University of Iowa i s not a corporation and i s not 
liable to be sued." 

Thus, Iowa State College, being of like status with the State University, i s 
not a separate corporate entity but partakes of the sovereign immunity of the state 
i t s e l f . Hence, i t cannot be sued except in contract or where the legislature has 
given i t s express consent. Since the terms of your inquiry describe no contractual 
relationship and since the statutes pertaining to the college express no such con
sent, It follows that the college has no l i a b i l i t y in the matter described by your 
letter (from which we understand the college merely publishes the results of and 
makes recommendations based on research and does not engage in the manufacture or 
sale of chemicals). 

As to the l i a b i l i t y of employees, the ordinary rules governing negligence of 
government employees arc applicable. See Montanack v. McMillan. 225 Iowa 442, 
280 N.W. 608. In other words, in order to hold an employee liable i t would be neces
sary for a p l a i n t i f f to prove that some act of personal negligence by such employee 
was the legal cause and cause in fact of the injury alleged. 

Yours Very truly, 

NGSMftN A. EfiBE 
Attorney General 

NAE:md 
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Hon. Howard C# liepport, <Jr» 
Stat© Representative 
k-106 Oak Forest Drive 
Des Moinesj Iowa 
Dear Sirs 

Receipt Is acknowledged of your l e t t e r of !-&y 2nd 
as follows* 

"Thank yon f o r your l e t t e r of May 1 with an
swer?- to questions i n aay l e t t e r of & p r i l 2U> 

">iay I" say, however, tlmt question 42 was* not 
Intended to refer to an employee e l i g i b l e f or r e -
j ^ e j l a satus * out rather to any employee i n the 
police or .fire department who t@isp.omr.ily becomes 
incapacitated clue to i l l n e s s or injur; 1 on the Job, 
Soj question 112. should foe put i n t h i s way* 

"2* I f a policeman or fireimm becosies tempo
r a r i l y 111 or. injured - and tho sick-leave granted 
hy the c i t y runs; out - what i s the procedure? 

"a» Must the c i t y either keep hl& on the pay
r o l l u n t i l ho i s able to return to work - or must 
the c i t y put h i s on d i s a b i l i t y pension u n t i l upon 
e:~a-:i-in.tion toy the Pension Board, i s found to 
be able, to x'eturn to work? Or -

"b. Must ha bo taken off tho p a y r o l l u n t i l 
ha 1:3 able to return to work?" 

In further answer to paragraph, (a) of your question, 
assuming the c i t y to which your question refers eo&es under 
Chapter 3 6 5 , Code 1951*-, on c i v i l "service, tenure or p a y r o l l 
status, i s governed by Sections 36?#18 to 365*26, Once one 
has acquired tenure under said'chapter, he i s on the p a y r o l l 

mailto:t@isp.omr.ily
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u n t i l "removed" or "suspended"* A cause f o r suspension i s " f a i l 
ure to properly perform h i s duties"* 3e© Sections 365*lo* and 
3 ^ 5 . 1 9 . 

In your question i t i s given that the employe© i s 
too sick or badly injured to perform M s duties and i t must, 
therefore§ be assumed he w i l l f a i l to perform then and w i l l 
be subject to suspension when, as you state, h i s "sick leave 
runs out". Since sic k leave i s a creature of l o c a l r e g u l a t i o n , 
when I t "runs out" depends on the l o c a l regulation. When i t 
"runs out" as i n your* question there seems no a l t e r n a t i v e but 
to suspend one having p a y r o l l status as an employee for so long 
as he f a i l s to perform his duties* 

However, i t i s i n such a s i t u a t i o n that Section ^ 1 1 , 6 , 
subsection 3> providing f o r "ordinary d i s a b i l i t y retirement" 
or subsection 5 , providing f o r "accidental d i s a b i l i t y benefit" 
say eosr.e i n t o play* Thus, when sick leave runs out as stated 
i u your question, the sick or injured employee my be temporar
i l y r e t i r e d under the applicable section, subject to restora
t i o n to service under subsection 7 when lie i s .again able to 
perform h i s duties* Sine© p a y r o l l status as an employee i s 
based on perfonaanee of duties and " d i s a b i l i t y pension" i s based 
upon i n a b i l i t y to perform duties , no employee can be car r i e d 
i n mora than on© status at any given t i n e , as pointed out by 
our l e t t e r of May 1 s t * 

Thus, i n d i r e c t answer to paragraph (a) of your ques
t i o n , the answer i s that the employee be removed from the pay
r o l l ana placed on temporary r e t i r e d status under .-lection 4-11*6, 
subsection 3 ot 5 , as may be applicable. 

xhe answer to paragraph (b) of your question i s i n 
the affirmative f o r the reasons hereinabove stated, 

Very t r u l y yours, 

LCAlofm 
L&l-iAHD 0. iiBiSLS 
Assistant attorney General 
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Mr. Earl E. Hoover 
Clay County Attorney 
Spencer, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 17th u l t . 
in which you submitted the f o l l o w i n g : 

"In !954 a re s i d e n t of Palo A l t o County came to 
Clay County and she has l i v e d here since s a i d 
time and has not been served with a n o t i c e to 
q u i t . In 195^ and in August 1955, Palo A l t o 
County paid some of her medical expenses here 
in Clay County c o n s i s t i n g of a b i l l f o r medi
cine in the amount of $4.00. This $4.00 pay
ment was made In August 1955. 
"Does the f a c t that Palo A l t o County made such 
a payment prevent her from o b t a i n i n g a residence 
in Clay County although no n o t i c e to q u i t the 
county was served upon her? Is the payment f o r 
medicine to be considered a payment from a 
county or r e l i e f agency such as would prevent 
her from o b t a i n i n g l e g a l residence here? 

In r e p l y thereto I would advise as f o l l o w s : 
1. f l e i t h e r residence nor settlement in Clay County i s 

prevented by the payment of the described medicine b i l l by Palo 
A l t o County. 

2* While i t i s true that under Section 252.16, sub
s e c t i o n 3, one supported by p u b l i c funds does not acquire a 
lege! settlement, i t would hardly be disputed that $4.00 



Mr. E a r l E. Hoover - 2 - May 8 , 1957 

provided p u b l i c l y in a p e r i o d of two years f a l l s c o n s i d e r a b l y 
short of being support. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 

"» 
} 
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Mr. Donald E. Skiver 
Osceola County Attorney 
S i b l e y , Iowa 
Dear S i r : 

This w i l l acknowledge yours of the 22nd u l t . in whi 
you submitted the f o l l o w i n g : 

"As I explained to you l a s t Wednesday, Osceola 
County i s confronted w i t h the f o l l o w i n g problem: 
"A fami By which forme r l y resided in 'A1 County 
moved to Osceola County; s h o r t l y a f t e r they came 
to t h i s County they were served with a Notice to 
Depart. S h o r t l y t h e r e a f t e r , the County Auditor 
of Osceola County n o t i f i e d the Auditor of 'A* 
County that r e l i e f had been granted to a poor 
person having settlement in 'A1 County. The 
Auditor of 'A* County immediately answered our 
Auditor by r e f u s i n g to accept s e r v i c e of n o t i 
f i c a t i o n that r e l i e f had been granted and that 
we would hold 'A' County r e s p o n s i b l e . Please 
note that i t was a r e f u s a l to accept s e r v i c e of 
n o t i c e rather than a statement that the poor 
person's settlement was in dispute. The answer 
of 'A' County's Auditor was received by our 
Auditor w i t h i n the r e q u i r e d 15 days. Some kS 
days a f t e r r e c e i v i n g the r e f u s a l to accept l e g a l 
s e r v i c e of the n o t i c e from the Auditor of 'A' 
County, the Osceola County Auditor f i l e d a copy 
of the n o t i c e s sent and received in the o f f i c e 
of the Clerk of Court of 'A' County. 

"I w i l l a ppreciate being advised as f o l l o w s : 
"(1) Under Section 252.22, i s the Auditor 
granted a u t h o r i t y to determine settlement of a 
poor person or does that Section merely d i r e c t 
him to do h i s m i n i s t e r i a l duty of n o t i f i c a t i o n ? 
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In the event the Aud i t o r ' s duty Is m i n i s t e r i a l 
o n l y , what would be the status of the r e f u s a l 
to accept s e r v i c e executed by the Auditor of 
'A* County and returned to Osceola County? 
"(2) Section 252.22 provides that the Audit o r 
of 'A' County " s h a l l Inform the Auditor of the 
County g r a n t i n g r e l i e f If the c l a i m of s e t t l e 
ment Is In dis p u t e * . In your o p i n i o n , does a 
r e f u s a l to accept due, time l y and le g a l s e r v i c e 
of the n o t i c e n e c e s s a r i 1 y mean that settlement 
of the r e c i p i e n t i s disputed? 
"I w i l l a p p r e c i a t e hearing from you at your 
e a r l i e s t convenience regarding the for e g o i n g . " 
In r e p l y thereto 1 would advise you as f o l l o w s , 
1. Section 252.22, Code 1954, does not vest the Auditor 

/with a u t h o r i t y to determine settlement of a poor person. No t i c e 
y by mall of r e l i e f granted to a poor person as provided by that 

Section i s not s e r v i c e . Hence, r e f u s a l to accept s e r v i c e would 
have no bearing upon the p r o p o s i t i o n . 

2. Since no " s e r v i c e " Is provided f o r r e f u s a l to accept 
i t does not mean anything. If Auditor in second county wished 
to dispute l e g a l settlement he should have s a i d so. However, to 

^ keep to the s t a t u t o r y procedure Osceola County should probably 
t r e a t i t as a dispute and proceed under Section 252.23, 1954 Code. 

Very t r u l y yours, 

) 
0S:MKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 
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Honorable Melvln 0. Synhorst 
Secretary of State 
B u i \ d i n g 
Dear Mr. Synhorst: 

Reference i s herein made to your request f o r o p i n i o n 
a r i s i n g out of the l e t t e r of Cosson, Stevens, Hauge S- Cosson 
under date of May 7, 1957, to you, in which they s t a t e : 

"Submitted herewith are papers f o r q u a l i f y i n g 
in Iowa a newly organized Delaware Corporation 
of the name of Dewey P o r t l a n d Cement Company. 
Included in the papers i s a c e r t i f i e d copy of 
the agreement of merger f i l e d In Delaware 
A p r i l 30th, 195/ between the above cor p o r a t i o n 
and another c o r p o r a t i o n of i d e n t i c a l name, or 
ganized under the laws of West V i r g i n i a , in 
which the Delaware co r p o r a t i o n i s the s u r v i v 
ing c o r p o r a t i o n . This i s the matter which the 
w r i t e r hereof has p r e v i o u s l y d i s c u s s e d w i t h 

"The West V i r g i n i a Corporation has heretofore 
been q u a l i f i e d with a u t h o r i t y to transact b u s i 
ness in Iowa and has p a i d a fee based on property 
and assets In Iowa in the amount of $10,051,000. 
The a u t h o r i t y so obtained expires A p r i l 7th, 
1966, at which time, under the e x i s t i n g s t a t u t e 
(Section 494.8 Code of Iowa 1 9 5 4 ) , fees f o r 
another twenty (20) years period of q u a l i f i c a 
t i o n would become due and payable. 
" I t w i l l be observed that t h i s instrument f i l e d 
in Delaware A p r i l 30th, 1957 e f f e c t s a merger 
and not a c o n s o l i d a t i o n and w h i l e the Delaware 
Corporation i s r e f e r r e d to as the s u r v i v i n g 
c o r p o r a t i o n , paragraph C of Section 1 JI of the 

you. 
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agreement of merger s p e c i f i c a l l y provides that 
a l l of the r i g h t s , p r i v i l e g e s , powers, f r a n 
c h i s e s , e s t a t e s and property of the West V i r g i n i a 
Corporation s h a l l continue to e x i s t in the sur-
v i vor. 
" I t i s the p o s i t i o n of the Delaware Corporation 
that the nature of the merger i s such that the 
existence and p e r s o n a l i t y of the West V i r g i n i a 
Corporation Is preserved and survives to the 
extent that no new q u a l i f i c a t i o n fees are 
l e g a l l y due and payable at t h i s time with r e f e r 
ence to the property and assets remaining in 
Iowa a f t e r the merger wi t h respect to which 
fees have already been paid by the West V i r g i n i a 
Corporation. In the a l t e r n a t i v e , f t i s the 
p o s i t i o n of the company that no new or separate 
q u a l i f i c a t i o n in lowa of the Delaware Corporation 
need be e f f e c t e d but that the merger instrument 
f i l e d herewith should be considered as in the 
nature of an amendment which changes the s t a t e 
of i n c o r p o r a t i o n of the business from West V l r -

f l n i a to Delaware, and that the a u t h o r i t y hereto-
ore granted to the West V i r g i n i a Corporation 

be continued as a u t h o r i t y to the s u r v i v i n g Dela
ware Corporation to transact business In the 
State of lowa. 
"Under these f a c t s and under the due process 
and equal p r o t e c t i o n clauses of the Fourteenth 
Amendment to the C o n s t i t u t i o n of the United 
States and the laws and c o n s t i t u t i o n s of lowa, 
Tel aware and West V i r g i n i a , i t i s the p o s i t i o n 
of the s u r v i v i n g c o r p o r a t i o n that i t i s e n t i t l e d 
to a proportionate c r e d i t in computing the q u a l i 
f i c a t i o n fee to be paid by the Delaware Corpora
t i o n now being q u a l i f i e d In lowa f o r the fees here
t o f o r e paid by the West V i r g i n i a Corporation. It 
i s , t h e r e f o r e , r e s p e c t f u l l y requested that the 
q u a l i f i c a t i o n f ee of $12,739.60 which would other
wise be payable in connection w i t h the q u a l i f i c a 
t i o n in lowa of a f o r e i g n c o r p o r a t i o n having per
petual e x i s t e n c e in i t s home s t a t e and $11,546,000. 
of property and assets in lowa be reduced by 
107/240 or such other amount as the company may 
be l e g a l l y e n t i t l e d to as c r e d i t f o r the fees 
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heretofore p a i d by the s a i d West V i r g i n i a 
Corporation, a party to the merger, which West 
V i r g i n i a Corporation Is withdrawing from the 
State of lowa. In the a l t e r n a t i v e , It Is r e 
quested that t h i s merger be treated as an amend
ment, as above o u t l i n e d , and that i t be your 
d e c i s i o n that the only fees payable at t h i s 
time be such as might be due under Section 
h$k.S of the Code because of increase of c a p i 
t a l in t h i s s t a t e . 
"Please be advised that the above Delaware 
Corporation reserves the r i g h t to present t h i s 
matter to the Courts of lowa f o r j u d i c i a l de
c i s i o n In event your r u l i n g Is contrary to the 
p o s i t i o n of the c o r p o r a t i o n as set f o r t h In 
t h i s l e t t e r . " 

In reference t h e r e t o , I advise that I f i n d no s t a t u t o r y 
a u t h o r i t y , express or im p l i e d , in you to c r e d i t the above described 
Delaware c o r p o r a t i o n with the unused p o r t i o n of the q u a l i f y i n g 
fees of the West V i r g i n i a c o r p o r a t i o n upon I t s own fees r e q u i r e d 
to q u a l i f y It as a f o r e i g n c o r p o r a t i o n In lowa. I am of the 
op i n i o n to comply wi t h t h i s request would amount to l e g i s l a t i n g 
and i s unauthorized. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
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Mr, G i l b e r t Cranberg 
E d i t o r i a l Writer 
Das Moines H©{ister & tribune 

Moines 4 , 'lowa 
Se: Billboards alon& right of way 
Dear Mr. Or^bargj 
X have your l e t t e r of Kay 7 i n which you Inquire a s to the authority of 
tho Iowa. State Highway Coxraieslon to pr o h i b i t b^lboar&e along the 
proposed interstate systesu 
Sections 3 1 9 . 1 0 through 3 1 9 . 1 3 Is shlt\#ut^4rltAVor the State Highway 
Cessans!on to remove, or cc.ue^r^^^^e ?\te&g&a any b i l l b o a r d s or advertising 
signs w i t h i n the right of ̂ ff* I ^ ^ r d M b l t s the construction of any 
advertising algpas op^SJ^bofefrds wl»Mn\\h-3 right of way and i i allows 
the Highway Co^lsjftoxi (or.Mftard oy Supervisors) to rertove any such 
billboard!? that arM erected M̂ tjc£»r tho ri£ht of way. 
Section 3 2 1 . 2 5 9 o?\§§~&&d& of lows declares that b i l l b o a r d s and signs 
wbiou obstruct the view of any public highway or r a i l r o a d track whether 

. on. public or private - property are nubile nuisances and may he abated by 
/ appropriate action. To summarize, billboards and advertising signs ©re \ 
\ prohibited within the r i g h t .of way and are prohibited outside the .right J 
\ o f way i f they obstruct v i s i o n . 

In r e l a t i o n to bi l l b o a r d s on private property, there was introduced i n 
the 57th Ceneral Assembly Senate F i l e 204 which, I f I t had passed, would 
son© a i l laud within 500 feet of the right of way of any Interstate highway 
Kon-ooSi-Tereiai f o r advertising purposes* As noted, t h i s b i l l d i d not 
pass. 
At the present tl&e I t would appear that Iowa has no statutory authority 
f o r purchasing property adjoining the right of way i f such purpose was 
sol e l y for the prevention of erection of billboard© and advertising 
signs. 1"a<& Cod© of lowa does allow the purchase of entire l o t s , blocks, 
or tracte of land, " I f , by B O doing the interests of the public w i l l be 
best served, even though the en t i r e l o t , block, or t r a c t , i s not 
lamiediately needed f o r right of way property. 1* 
At the present fcirae there appears to be several b i l l s In Congress 
which anticipate some type of l e g i s l a t i o n In the states p r o h i b i t i n g 
advertising signs within a ce r t a i n distance from the ri g h t of way of the 
Interstate system. By and large, these b i l l s require that before states 
are e l i g i b l e f or federal p a r t i c i p a t i o n on the in t e r s t a t e system, they 
must take some appropriate? a c t i o n t o prevent the construction of 

5 7 - r -
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advertising signs within a certain distance of either eld® of the 
interstate eye tecs. U n t i l we knot* what f i n a l l e g i s l a t i o n Congress 16 
going to pass, i t would ©po^ar that state legis lat ive boalee w i l l not 
be able to pass appropriate l e g i s l a t i o n for the prohibit ion of euoh 
signs. 

Trusting this answers your inquiry, I remain, 

7.ours very truly , 

C. J . hym^ 
Special At 
f©3pfo*8\ & 
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Mr* David A. Dancer 
Secretary 
Pinanes ^ g s i t t o ^ 
Stat© Board of .-legonts 
is <J i*> a it 

Be* jf&t'ma Allaalxpagh, State Sanatorium 
Ds&r S-Sr* D&neor; 

Beeeipt i'.i achuov?loi'Ictod of your l e t t e r of «ay ?th 
as followsa 

"Saelosed are ths following papers s 
"Latter f r m Dr. M. Spoar,- -hipar iuto--i&ent, 

-J bate wianatoriur.'i* Oakdai®$ lowaj, addressaed to nie, 
dated A p r i l 30» 19>7« 

"Copy of l a t t e r dated A p r i l 2 5 , 1 9 5 ? ? addrass* 
sd to Dr* 3pear by Ed* Hhoads, J r * , Ghairjonn, Page 
Ooimty Board of Supervisors* 

"Copy of 1sttar' dstod A p r i l 1957$ address
ed to i-tp* Unoades by .ftr* Spear* 

"lou w i l l notice that t i l l s correspondence i s 
i n eon^e<?tion with the cancellation of a Free Treat
ment C e r t i f i c a t e forasarly issued to *!r# ifethan A l -
.linmbaughj; a -patient at tho -Jtate Sanatorium* Dr. 
Hp&ar lias asked me to inquire of you whether & Free 
•freatiaent C e r t i f i c a t e n̂ ay bo cancelled i n the nian-
mv proposed by the Pa£«a County Board of Suporvis~ 
ors* lour advice on t i l l s w i l l be appreciated." 

i l i a correspondence to which your l e t t e r r e f e r s i n d l -

5 
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cates that the patient i n question was issued a "free treatment 
c e r t i f i c a t e " , was admitted to the State sanatorium at Qakdale* 
has not boon discharged therefrom hut that the Board of Super-

n vlsons, of pati e n t ' s county of l e g a l settlement propose to "re-
vSfie^the said c e r t i f i c a t e * 

Pertinent to your inquiry are Chapters and 2719 
Code 19:^-, and 1 9 $ + !•£>#&•• pp* 1 6 9 &;id 1/0* A c t i o n ^5 5*«1» 
Code X9.$i** provides as follows* 

"Cars and treatment* Tha board of supervis
ors of each county s h a l l provide suitable care and 
treatment for persons suffering frori tuberculosis, 
and jjher.e no, etcher, ̂ . ^ f e t a amfo&aa M E &3Sa m&i* 
r,hey may contract for such car© and tra&ttaeat with 
tho hoard of trustees of any h o s p i t a l , not maintain
ed for pecuniary p r o f i t * " (Emphasis ours) 

Under the terms of tha quoted s t a t u t e 5 i t would sees 
that "other suitable provision has been sade" b y ssearis of ad
mission of said patient to Qakdalo Sanatorium* 

Section 2^*6, Cod® 1 9 provides as follows8 
"Free treatment to any resident* Treatments ,9 s h a l l be supplied f ? * f f f i . ^JZ^l^*1 ^rAdant of_ / 

Iowa suffering fro.:: (^^pr^uTo^is upon tha signed 
c e r t i f i c a t e of Ms county director of s o c i a l wel
f a r e , or the overseer of tha poor, as the hoard 
of supervisors may d i r e c t , or i n case of a county 
maintaining a separate public tuberculosis hospit
a l , ids board of hospit a l trusteesj that such par
son has applied for such treatment an! agreed to 
r«aln under treatment m&LX discharged Jy. 
I^^SSMs. staa;.e and i s not possessed of s u f f i c i e n t 
income or estate to enable M a to saake payment of 
the costs of such treatment i n whole or In part 
without affecting: M s reasonable eeeuoaie' security 
or support, i n l i g h t of Ms resources, obligations 
ano r o s p o n s b i l i t i e s to dependents$ and expenditures 
of public fua-.ts f o r treatment of tuberculosis s h a l l 
be considered expenditures f o r tho protection of 
the public heultn and not as moneys* advanced i n 
the nature-of welfare or r e l i e f * The state depart* 
sent of-health s h a l l promulgate rules and regula
tions f or the uniform administration of the p r o v i 
sions of t M s section, which s h a l l govern the coun
ty directors of s o c i a l welfare, overseers of the 
poor, and boards of h o s p i t a l trustees i n ths i s s u 
ance of such c e r t i f i c a t e s * Any applicant vho i s 
deMod a c e r t i f i c a t e by the county director of 
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s o c i a l welfare, oversyor of the poor or t h o board 
o f h o s p i t a l trustees, nay apply to a judge of the 
d i s t r i c t court of h i s county of residence, e i t h e r , 
l a t ern or on vacation, f o r a review thereof and 
hearing thereon w;;ileh s h a l l be de novo* The t i l s * 
t r i c e 4ndge s h a l l promptly hsar such a p p l i c a t i o n 
and s h a l l render f i n a l decision thereon and eater 
an order accordingly* the d i r e c t o r , overseer and 
board of hos p i t a l trustees s h a l l f i l e a copy of 
such c e r t i f i c a t e s issued by thess and the clerk of 
the court s h a l l f i l o a copy of any order entered 
by the d i s t r i c t judge v i i t h the county auditor of 
t h o comity of l e g a l settlement o f t h e applicant 
C&'P'nasis ours) 

Froia t h o underscored portion, i t appears that i s s u 
ance of a " c e r t i f i c a t e of free treatment" i s merely a condition 
f o r admission to a sanatorium and that once so admitted the 
c e r t i f i c a t e reisains i n force ?md t h e patient res&l&s I n the 
sanatorium " u n t i l discharged from, t h e oa.ua t o r dim as no leader 
bavins tuberculosis I n the cos^amicable stage"* The only pro
visions i n Chapter f o r h o s p i t a l i s a t i o n i n a d i f f e r e n t san
atorium than that t o v .den o r i g i n a l l y admitted are contained 
i n Section 25^*6 which i s l i m i t e d t o transfer of r e f r a c t o r y 
tubercular s and Section 2#f«9 '^doh i s Had ted to persons £©-
guainj!; to receive or continue free treatment* Neither prova-
sionappaars applicable i n the s i t u a t i o n described. In your i n 
quiry* Further, Chapter krJ'+ contains only provisions r e q u i r 
ing &S££D££8. of c e r t i f i c a t e s * I t contains no provision, what
soever r-5 ferring to revocation of c e r t i f i c a t e s * treatment i s 
terminated b y discharge frcta the sanatorium not by revocation 
of t h o c e r t i f i c a t e . 

flules and regulations promulgated under Section 2^.6 
appear at X*D,K# 169* Again n o reference t o "revocation" 
of c e r t i f i c a t e s can b e found and again i t appears the purpose 
of such c e r t i f i c a t e i s to "obtain adtdsslon of t h e t'oberculous 
patient t o a tuberculosis sanatorium '.fith a minima o f delay" 
rather than to determine the duration :z£ treatment once admit
ted* 

Chapter c.?l pertains d i r e c t l y to t h e Oafcdale 3ana-
t o r l i K i * Section 2?1»10, Code 19'51*-, provides as follows* 

"Indigent patients* The state s h a l l , on cer
t i f i c a t e of the finance ccxaaltt©© of the board of 
regents, pay, out of any money i n the state troa- cl ?J 

sury not otherwise a p p r o p r i a t e r t h T actual aid~ne^ 
casesry expense attending the transportation of 
an accepted applicant for admission, t o and from 
tho sanatorium, and the expense o f treating said 
applicant -at said i n s t i t u t i o n , i f said applicant 

http://oa.ua
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i s e n t i t l e d to free treatment under c o p t e r 2 t + . " 

Section 271» Ik- , Code 195S provides as follows 1 

" L i a b i l i t y of county. Each county s h a l l be 
l i a b l e to the state f o r the support t h ^ .atfrte, 
s a n a t ^ l u ^ of a l l patients having a l e g a l settle*-
seat i n that county, a n d the state s h a l l be l i a b l e 
for such support when such patients n a v e no l e g a l 
settlement i n t i l l s s t a t e , or when such settlement 
i s unknown, The amounts • due s h a l l be c e r t i f i e d 
by the superintendent to the state comptroller* 
who s n a i l c o l l e c t the saae from the counties l i a 
b l e , at the times and i n the manner required f o r 
tho c e r t i f i c a t i o n and c o l l e c t i o n of nsoney from coun
t i e s for the support of insane patients*" (&tspaa-
.nis ours) 

&&&ln there i s nothing i n tho statutes to tro.^eot 
that once a patient h a s been ads&tted to the state institutl-.n. 
a s a n indigent the county has any further function i n the B a t 
ter except to pay f o r such p a t i e n t ' s support u n t i l the patient 
i s discharged by the i n s t i t u t i o n * I f , during the course of 
treatment, the patient's f i n a n c i a l circumstances have changed 
to the extent that h e i s - able to pay f o r the tro&toeat the county 
has i t s proper renaody under Section 2 ? l * l 6 * a s i s stated a t 
page 111 of the 1$M> Report of the Attorney Oeaeral. wit ,2 ?o£« 
©ranee to Section 271 .1%, hereinabove quoted* 

"According to the foregoing, i n the event that 
the patient has a l e g a l settlement, the County of 
that settlement i s l i a b l e f or the support at the 

& i i a t Q r i u m # " 

Very t r u l y yours, 

iiOiUiAU A* 
•tASsLJ/ijafsi Attorney General of loxm 
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Mr. yi* 3* JStouadj *)#Q*, decretory 
Board or Osteopathic isxaainers 
621 t h i r d Street 
Red 0a:.:» leva 

Tie£ County Public :f-5spitals 
i>our ..-ir 5 

aeeeipt i s acknowledged of your l e t t e r of fay 7th 
i n which you subelt the following* 

"A question has arisen concerning the powers 
and duties of the county liospitals regulating the 
j u r i s d i c t i o n of doctors of osteopathy i n r e s t r i c t 
ing the p r i v i l e g e of doctors of osteopathy to those 
residing within the county, wherein the county hos
p i t a l i s located, or w i t h i n a reasonable distance 
thereof, and denying such p r i v i l e g e s i f the,? do 
not reside within the county or a reasonable d i s 
tance." 

l o u further state that your quest leu originates i n 
the provision of Jeotion $k7*V*Q*)f Code 19 that the board 
of -io spit a I trusteos s h a l l * 

•"Determine whether or not, and I f so upon what 
' terns, i t w i l l extend the p r i v i l e g e s of the hospit

a l to nonresidents of the county." (/aaphasls ours) 
However, i t appears from dection 3^7.16 that the " p r i v 

i l e g e " referred to i s that of admission as patlo-.it and that 
the -"nonresidents" referred to are tncme vno seek '•-'dsiisslori. 
as patients, J a i d section provides i n part* 

http://patlo-.it
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"Any &2@d«i&2& the county wno i s si c k or 
injured s h a l l he e n t i t l e d to the benefits of such 
h o s p i t a l • * . 

"Free oar® and treatment *' . « to any i n d i 
gent or tuberculous persons s h a l l o« furnished to 
such rnisidehta « • • " (ia&phasls ours) 

4s you suggest y further ©Tidenee that i t was not the 
l e g i s l a t i v e intent to apply the q u a l i f i c a t i o n , of aouaty r e s i 
dence -to physicians i s furnished by section 3W«18, Ctod* 199* » 
which provides as follows: 

"Discrimination* In tho *5ana.geBsent of such 
Hospital« no discrimination s h a l l bo made against 
the p r a c t i t i o n e r s of any rsec-g.-ilsad school of Kted-
ielns? and each patient s h a l l have the r i g h t to 
osploy at his axponso &3X MhYsi.olgn o,f a&£j&t> 
ani any such paysicia»» when so employed by tho pa-
ti-sntj s h a l l have exclusive eha&ge of the care and 
troattaant of tr.o patient| and attending nurses s h a l l 
be subject to the d i r e c t i o n of such p ny s l e i a r u " 
C.ibphaois ours) 

3ince Section 3*t7«ld i s phrased i n terms of "any phy
s i c i a n " and no ©acpres* r e s t r i c t i o n as to residence o£ p h v a l e l i h ^ 
i s mde i n Section 3**-7»le or any other provision of Chapter 
3^7, 1 as. of tho opinion that no physician may be denied "ox-
elusive charge of eh® ear© and treatment" of his patient nor 
tho authority to " d i r e c t " the attending nurse by reason of non-
rasidence i n the county* that ©sttopathk are "physicians" within 
the meaning of Section 3^7*Id, see 199* Q&a 136 at page 1**1* 
that the l e g i s l a t u r e did not intend to e&olude physicians frosi 
county hospitals on tho basis of county residence i s further 
supported In l o g i c whan i t i s considered Ohat jaany persons, 
p a r t i c u l a r l y i n r u r a l areas, are l i k e l y to select t h e i r f a a l l y 
physician from'the nearest conssmnity without reference to county 
l i n o s * I t seems highly iaprobaoia that the l e g i s l a t o r * would 
attempt to dictate changes i n choice of regular physician f o r 
those vho happen to because hosp i t a l i s e d i n a county h o s p i t a l * 

In conclusion, I would, therefore, advise you i t i s 
my opinion that the powers conferred on county hospital t r u s 
tees to r e s t r i c t county h o s p i t a l p r i v i l e g e s on the basis of 
county residence extend only to patients and not to physicians* 

Very t r u l y yo-.-«rs, 

irGASgjfSJ Assistant Attorney Goneral 
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Mr* /iark D* Buchheit 
Fayette bounty Attorney 
vfeat onion, Iowa 
Dear <'*r. Buchheit* 

Receipt i s acknowledged of your l e t t e r of i'ay 7th 
as follows* 

"Onerous questions have arlsan concerning 
'the purenase and sale of medicines ana drugs hy 
tho dteward and Matron of tho Fayette County Farm* 

"1 desire to h&va an opinion ronderad by your 
o f f i c e , informing of the answers to the follow
ing questionss 

" 1 * May tho County Farm Steward and Matron 
purchase medicines and/or drugs from a wholesale 
house &nu dispense same to County pationts who are 
betas car ad for by the County at the County dome? 

"2» May tho County Farm Cte.;ard and Citron 
purciiase medicines and/or drugs and dispense same 
to patients who are 'being cared for at tho County 
homo, but who are paying their own way or having 
t h e i r r e l a t i v e s pay t n s i r way and as such reimburse 
the County for :r;©dlcines and/or drugs which tho 
•,>tsward and Matron are obtaining i s behalf of tho 
County and dispensing to thorn? 

" 3 » May the County Farm Steward and liatron 
purchase medicines and/or drugs from a wholesale 

\ houso and dispense sase to County faro employees, 
said County fars employees r-3iwbursine tho County 

. \ 

\ 
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for said purchases, which ware made by the County 
Faria o t e w u r 4 and ^Matron for tho County for said 
County Fans employees. 

<%* In the event that purchases ware made 
for any and/or a l l of fchs abovo classes of poople, 
by tho said County Farm Stsward and Matron on be
hal f of the County, walch of said classes of par
sons arts raqi'draa to pay sales tax on said purchases, 
and i f any are required to pay such sales taxes 
on what amounts should ths said sales taxes be f i g 
ured? 3y way of explanation would tho wholesale 
amount, which i s tho amount that was paid for by 
the classes i n questions Z and 3, ho tho amount 
that the salos taxes would be based on?*'* 

I t i s prostv-ied that by "drags and aiedicines" you iised 
tho torn i n the sens® defined i n Section 155*3» tfede 199*t which 
provides i n pertinent part as follows* 

» $ Q. «§. # * * 

" 1 * * Drugs and medicines' s h a l l include a l l -
medicinal substances and preparations f o r i n t e r n a l 
or external use recognized•in the United States 
Pharmacopoeia or National Formulary, and any sub
stance or f i x t u r e of substances intended to bo used 
for the curoy m i t i g a t i o n , or prevention of disease 
of oithor i-san or animals* 

I t i s * therefore, my opinion that purchase i n whole
sale lots- and. .dispensation or sale i n the manner described i n 
your f i r s t three questions would coma within tho aeahlng of 
.Section i i o * l , Cod© 199+* w ;dch provides as fo!3owss 

"Persons engaged i n * For the purpose of this 
t i t l e the following classes of parsons s h a l l be 
deemed to be encaged i n the practice of pharmacy* 

u i * Worsens MHO engage i n tho business of • 
s e l l i n g , or o f f e r i n g or exposing for sale, ftruKs 
ml md&<?im,$, at r e t a i l * 

Persons compound or iisttense drugs 
and medicines or f i l l tho prescriptions of licensed 
physicians and surgeons, l e f t i s t s , or v e t e r i n a r i 
ans*" (iSniphasis ours) 

Since no exception with respect to county, hor.e stewards 
or matron aepoars i n Chapter 15 j and no authorisation for such 
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a c t i v i t y appears i n Chapter 2 5 3 on county homos, t h e answer to 
your f i r s t three questions Is i n t h e negative a n d no answer i s 
required t o your fourth question* 

This, of course, would not prevent county hoases from 
keeping on nana f i r s t - a i d items and common proprietary sundries 
commonly found i n moat households, where purchased pursuant 
to authorisation of the board of supervisors i n t h e same man
ner as other comraon items of supply such as groceries, soap, 
and t o i l e t paper and furnished inmates ae part of t h e ordinary 
care slven at the home. 

Very t r u l y yours, 

LChJrafm 
IdSOM&HB C* ABSIS 
Assistant Attorney General 



May 1 3 , 1957 

Mr. Martin D« Lair 
Scott County Attorney 
Davenport, Iowa 
Dear .:••!•?. L e l r : 

Receipt i s ao&ao-vledced of your l e t t e r of May 1st 
as followsi 

"I would appreciate roc Giving the opinion of 
your o f f i c e with reference to the following prob-
le:*« 

"decently the City Council of the Ci t y of Da
venport considered adopting an Ordinance setting 
up the creation of two new jobs i n the City Admin
i s t r a t i o n . 

"Subsequently i t develops that two of the Coun
cilman have boar* considered as possible appointees 
to such o f f i c e s , subject to C i v i l Service require
ments, of course* 

".Section 366A .21 , Code of I ova. 195**, would 
appear to prohibit any e l e c t i v e o f f i c e r from t a i l 
ing an appointive o f f i c e from which they would re
ceive salary, before tne tenure expires. 

" S p e c i f i c a l l y I desire to Know i f , i n your 
opinion, there i s any *ray i n which such o f f i c e r s 
could accept such positions before their tonus ex
pire next Jaiuary 1 s t , assuming, of course, that 
they resign t h e i r positions as Aldermen i n the mean
time •" 

Bectlon 3 6 6 A » 2 1 , Code 1 9 5 ^ , to which your l e t t e r r e 
fers provides i n pertinent part: 



' Mr, t % r t i n D# L e i r -2- May 13, 1957 

Mjga member of any c i t y or town council s h a l l , 
ilmXm Mm. Um is?. aMoii to im& *wnaa fttaftfisfl bo 
appointed to any municipal o f f i c e which has been 
created * • . during the term for which he was elec
ted • • • « (Emphasis ours) 

Mo case decisions e x i s t under the quoted portion of 
the statute* In view of the unequivocal nature of the prohi
b i t i o n stared, there appears to be no room for construction.* 
The h i s t o r i c a l references indicate the p r o h i b i t i o n has existed 
i n the law since Id5b and, as was said with respect to the gen
e r a l language of the statute by our Supreme Court when consid
ering another of the prohibitions therein contained i n i t s de
c i s i o n i n the case of Hyce y> City pf Ogâ g., 08 Iowa f>5v, 55 

"The language i s general and absolutely pro
h i b i t i v e . • • M 

Since the d i s a b i l i t y of a aounoil member to be appointed 
to any o f f i c e created "during the term for r .which ha mSL e l e c t 
ed" i s unequivocally stated to ex i s t throughout "the time J*pr.-
SO&Cjl M was ejected"» resignation by a oouacil member would 
i n no way r e l i e v e the d i s a b i l i t y as such resignation although 
shortening his occupancy of the post of councilsMin would not 
vary the time fg£ which he 'was elected* 

Very t r u l y yours, 

LEQMHD 0. AB3LS 
LCAsmfn Assistant Attorney General 
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Iowa Development Commission 
411 Central National Bank Bldg. 
Des Moines, Iova 
Attention of Mr. 0. R* Winner, 

Industrial Field Representative 
Gentlemen: 

In your letter of May 9, 1957, you inquire as to the follow
ing: 

"Under Iowa lav, dealing with the check-off of 
union dues, smut an employer withhold wages i f the 
employee and his wife sign an authorization before 
a Notary Public requesting same?" 

With regard thereto, X would advise you that i t i s my 
opinion that a reasonable interpretation of the laws of this 
State do not require an employer in the foregoing situation 
to withhold anion dues from aa employee*s wages and pay same 
to a labor union, association, or organization in the 
absence of a specific contract providing for a so-called 
system of "check-off.*» 

The following provisions of the 1654 Code of Iowa are 
applicable to your question: 

"Section 738A.4 provides: 
"Onion dues as prerequisite to employment - pro

hibited. It sh a l l be unlawful for any person, firm, 
association, labor organization or corporation, or 
p o l i t i c a l subdivision, either directly or indirectly, 
or in any manner or by any means as a prerequisite to 
or a condition of employment to require any person to 
pay dues, charges, fees, contributions, fines or 
assessments to any labor union, labor association or 
labor organization.** 
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Section 736A.5 provides: 
"Deducting dues from pay unlawful. It shall be 

unlawful for any person, firm, association, labor 
organisation or corporation to deduct labor organiza
tion dues, charges, fees, contributions, fines or 
assessments from an employee*s earnings, wages or com
pensation, unless the employer has f i r s t been presented 
with an individual written order therefor signed by the 
employee, and by his or her spouse, i f married, in the 
manner set forth in section 539.4, which written order sha l l 
be terminable at any time by the employee giving at least 
thirty days written notice of such termination to the 
employer.** 

Section 539.4 provides: 
"Assignment of wages. Ho sale or assignment, by 

the head of a family, of wages, whether the same be 
exempt from execution or not, shall be of any valid i t y 
whatever unless the same be evidenced by a written 
instrument, and i f married, unless the husband and wife 
sign and acknowledge the same Joint instrument before 
an officer authorized to take acknowledgments.** 

I have been unable to find that the Iowa Supreme Court has 
considered the specific question you have presented. There 
have been no Supreme Court interpretations of Sections 736A.4 
and 736A.5. An opinion of the Attorney General dated September 
16, 1955, relating to assignment of union dues under Section 
736A.5 merely states said section not to be in conflict with 
Section 302 of the National Labor Management Relations Act 
29, USCA, Section 186. Said section was also involved in 
opinions appearing in 1948 Report of Attorney General, page 
28 and page 116, wherein i t was stated that group insurance, 
Red Cross and Community Chest deductions are now within 
said section. (Section 736A.5) 
Section 539.4 pertains to assignment of wages as distinguished 
from a revocable order to deduct dues from wages. Said section, 
in my opinion, i s pertinent to "check-off** only to the extent 
i t determines the "manner" and form of an employee*s "order" 
to his employer to deduct union dues, etc. from his wages. 
In this regard, note that Section 736A.5 states that "check
off" i s unlawful * * * unless the employer has f i r s t been 
presented with an individual written order signed * * * 
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in the manner met forth in Section 539.4 «»*.*» Said 
authorisation i s revocable and in my opinion not actionable 
inasmuch as under the terms of the statute, i t i s merely an 
order. I do not believe such voluntary orders are properly 
classified as assignments under Chapter 539. (See 1948 
Report of Attorney General, 28,30) Also Poole v. Carhart, 
71 Iowa 37, Brink v. Coutts, 87 Iowa 197, 188; Cuttinger 
v. liullaay, 191 Iowa 804. 
As the Iowa statutes seem to distinguish between the assign
ment of wages under Section 539.4 and an order for "check-off n 

under Section 736A.5, i t may be well to set out some general 
considerations to guide you in your discussions with regard 
to assignment of wages. Generally, in the absence of 
statute, i t does not appear necessary to obtain the assent of 
an employer to a single assignment of wages. Even i f an 
employer gives notice that he w i l l not consent to an assignment 
of wages by an employee, i t appears that he cannot thereby 
escape l i a b i l i t y to an assignee. I find that the Court 
decisions in the various states are not in agreement as to 
whether the *bheck-of f " i s within a State's general statute 
prohibiting or regulating the assignment of future earning 
and wages. 14 ALE 2nd 177. 

As to assignments of wages i s Iowa, the Iowa Court in Metcalf 
v. Klacald, 87 lowa 443, stated at page 448: 

"The true rule i s that an assignment of wages to 
be earned i s good It accepted, and i f at the time i t 
is made, there i s an existing engagement or employment 
by virtue of which, wages are being, and in the future, 
may reasonably be expected to be earned, even though 
there i s no contract or fixed time of employment." 

Subsequently, the Iowa Court, in Coyle v. Gately*s Inc., 230 
Iowa 511, at page 514, changed their opinion with regard to 
assignment of wages in expectancy. The Court stated: 

"* * * The great weight of authority holds that 
assignments of future personal earnings, wholly In 
expectancy and to accrue from employment and not yet 
entered into or contracted for, are Invalid." 
(note citations therein) 

It i s equally well established that the right of an assignee 
of salary or wages to recover from the employer, i s the same 
as, but no greater than that of the employee. Stetzer v. CM. 
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& St. P. Ry. Co., 156 leva 1. Also see 4 As. Jur., Section© 
41-44, pp. 260,264. Accordingly, i t would appear that the 
employer has the right to pay the whole wage. If he were 
besieged by various assignees of his employee, or for partial 
payment of the debt for wages, i t would seem that be might 
in law properly refuse to be subjected to suits by several 
assignees of an employee. 4 Am. Jur., Assignments, Sec. 65, 
p. 279. However, in equity, when the employee and a l l bis 
assignees are parties, i t would appear that an assignment 
of a claim for wages would be enforceable, as a l l parties 
would be present, and no prejudice to the employer would result 
by spl i t t i n g up claims. 80 A.L.R. 413, 414, 423. It should 
be noted that we are not here concerned with action to enforce 
a collective bargaining contract which sp e c i f i c a l l y provides 
for check-off of dues. 

The law of the State of I l l i n o i s , with regard to assignment 
of wages generally, would appear to be the same as that of 
this State. In State St. FurnitureCo. v. Armour & Co., 345 
111. 160, 177 N.E. 702, 76 A.L.R. 1298, the I l l i n o i s Supreme 
Court, as reported in the last citation, ruled "that an assign
ment of wages made without the consent of the employer was 
valid notwithstanding the fact that, in the contract of em
ployment, i t was specifically provided that an assignment could 
not be made without the written consent of the employer, 
applied to wages that had been f u l l y earned. The court took 
the position that, since the consent of an employer was not 
one of the elements of an assignment of an entire claim for 
wages, his failure to give consent could not be said to male 
an assignment void; that otherwise the power to withhold eon-
sent would be the power to destroy valuable property rights. 
The court stated that nothing was involved, as between the 
employer and employee, except that the former had become the 
debtor of the latter, the contract of employment having been 
f u l l y executed, and the wages earned, and that, as between a 
debtor and creditor, the former had no more right to restrain 
an alienation of the claim than he would have had to forbid 
the sale or pledge of other chattels." 
Although the question has not been specifically determined 
in Iowa, there i s good authority to the effect that "to force" 
the employer to recognise individual p a r t i a l assignments of 
wages earned, or to be earned, when made by numerous employees 
to a labor union as a convenience in the payment of Union dues, 
would be against the s p i r i t , i f not the letter of the National 
Labor Relations Act. Pacific Mills v. Textile Workers Union, 
197 S.C. 330, 15 S . E . 2d, 134, 135 A.L.R. 497. 
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The aforementioned p a c i f i c HI l i e came nam been good authority 
(adopted by the I l l i n o i s Court in Pure il l l k Association v. 
Kraft Foods Co., 130 #.£. 2nd 765) and should, and in my 
opinion would be followed i n Iowa on the point that where an 
employer refuses to write a "check-off" provision into it« 
contract with the union, that subsequently executed individual 
partial wage assignments directing the employer to deduct 
monthly dues and pay same to the Union, should not be enforced 
in equity due to the harden to the employer. The Court 
reasoned that to enforce the assignments would be tantamount 
to compelling the employer to write into i t s contract with 
the Union a provision objectionable to the employer, and 
would compel the company to act as agent for the Union in 
collection of dues. 

"Check-off** has normally been considered a matter between the 
employee and the Union and not a condition of employment 
between the employee and employer; and likewise, not a 
mandatory subject of collective bargaining under the national 
Labor Relations Act. Chabot v. prudential Ins. Co. of America, 
75 A. 2d 317. Some State statutes either expressly authorize 
or prohibit a "check-off** of union dues. 14 ALE 2d 177. How
ever, in Iowa Sections 736A.4 and 736A.5 of the 1954 Code 
control. Section 736A.5 allows voluntary "check-off* providing 
the statutory procedure i s followed. Whereas, Section 736A.4 
provides "check-off" i s i l l e g a l when required "as a prerequisite 
to a condition of employment." Thus, in Iowa, i t i s my opinion 
that "check-off" i s by statute recognized as a voluntary matter 

/ for consideration between the employer, the employee and a union 
S a s a condition of employment. 

Although , Section 736A.14 has not been interpreted by the 
Court, i t would appear that i t s terms are so a l l inclusive 
as to make i t unlawful for any person, including an employee 
or his union, to require another person, including an employer, 
"to pay dues, charges, fees, contributions, line s , or assess
ments to any union, as a condition of the employment contract 
existing between the employee, the union and employer. Section 

. 736A.S allows an employer to deduct labor union dues on pre- \ 
/ sentatlon of a proper order; but under Section 736A.4, i t i s 

doubtful, at least, that the employer would be required "to 
pay" same "to any labor union, labor association or labor 
organization. *' 

Tours very truly, 

HEC/sp 
Harrison E. Cass 
Assistant Attorney General 
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Mr. Glenn D. S a r s f i e l d 
State Comptroller 
B u i I d f n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 8th I n s t . In 
which you have submitted the f o l l o w i n g * 

" A r t i c l e I I I , L e g i s l a t i v e Department, Section 2k, 
C o n s t i t u t i o n of the State of lowa, reads as f o l l o w s : 
'"Appropriations. Sec. 2k, No money s h a l l be 
drawn from the treasury but in consequence of 
appropriations made by law.' 
"Senate F i l e 460, Acts of the 57th General Assem
b l y , contains the f o l l o w i n g s e c t i o n : 
"•On June 30, 1958 and each June 30 t h e r e a f t e r , 
the s t a t e comptroller s h a l l a l l o c a t e from the 
general fund a l l unobligated balance above 
twenty-four m i l l i o n d o l l a r s to the various 
school d i s t r i c t s of th§ s t a t e of lowa an amount 
based on the average d a i l y attendance of r e s i 
dent p u p i l s in each such school d i s t r i c t and 
the average number of p u p i l s f o r whom they 
pay t u i t i o n as c e r t i f i e d to him by the s t a t e 
department of p u b l i c i n s t r u c t i o n . 1 

"I r e s p e c t f u l l y request an o f f i c i a l opinion as to 
whether or not p r o v i s i o n s of Senate F i l e 460 
c o n s t i t u t e an a p p r o p r i a t i o n , and i f the Comptroller 
Is authorized to issue h i s warrants based upon the 
a u t h o r i t y of t h i s Act." 
In r e p l y thereto we advise as f o l l o w s . We are of the o p i n i o n 

that the foregoing s t a t u t e c o n s t i t u t e s an a p p r o p r i a t i o n and you, as 
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Comptroller are a u t h o r i z e d to Issue warrants under It s a u t h o r i t y . 
B a s i c In t h i s c onclusion we r e f e r to t h i s d e f i n i t i o n of appropria
t i o n s appearing In 42 Am. J u r . , paragraph 43, t i t l e P u b l i c Funds: 

" D e f i n i t i o n s and D i s t i n c t ions. - In s p e c i f i c terms, 
an ' a p p r o p r i a t i o n ' may be defined as an a u t h o r i t y 
of the l e g i s l a t u r e , given at the proper time and 
In legal form to the proper o f f i c e r s , to apply a 
d i s t i n c t l y s p e c i f i e d sum from a designated fund 
out of the t r e a s u r y , in a given year, f o r a s p e c i 
f i e d object or demand against the s t a t e . In 
general terms, an a p p r o p r i a t i o n Is the act of 
s e t t i n g money apart f o r m a l l y or o f f i c i a l l y f o r a 
s p e c i a l use or purpose by the l e g i s l a t u r e in 
c l e a r and unequivocal terms in a duly enacted 
law. 
"Neither a promise to pay a debt of a s t a t e , 

) contained in a c e r t i f i c a t e thereof issued by i t s 
a u t h o r i t y , nor a promise on the part of the l e g i s 
l a t u r e to make an a p p r o p r i a t i o n , or a pledge of 
the f a i t h of the s t a t e , can amount to an appro
p r i a t i o n . " 

and to t h i s r u l e of what language w i l l c o n s t i t u t e an a p p r o p r i a t i o n 
or f a i l as such a l s o appearing in 42 Am. J u r . , paragraph 45, In 
words as f o l l o w s : 

"Intent to Make A p p r o p r i a t i o n . - No p a r t i c u l a r 
form of words i s necessary to c o n s t i t u t e a v a l i d 
a p p r o p r i a t i o n , but the l e g i s l a t i v e intent to ap
p r o p r i a t e funds must be c l e a r and c e r t a i n ; i t 
cannot be i n f e r r e d by a c o n s t r u c t i o n of doubtful 
acts or ambiguous language. It Is s u f f i c i e n t If 
an Intention to make an a p p r o p r i a t i o n i s c l e a r l y 
evinced by the language of the s t a t u t e , or that 
no e f f e c t can be given to the s t a t u t e unless i t 
i s considered as making the necessary appropria
t i o n . Such i n t e n t i o n may be a s c e r t a i n e d from 
the e n t i r e s t a t u t e . An act s e t t i n g apart f o r 
the payment of the s t a t e debt c e r t a i n funds 
which s h a l l not be paid out f o r any other pur-

\ pose, d e c l a r i n g that the purpose of the act i s 
• to provide f o r the payment of c e r t a i n bonds or 

c e r t i f i c a t e s , c o n s t i t u t e s and a p p r o p r i a t i o n 
f o r t h e i r payment." 
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These r u l e s as a p p l i e d to the Act under c o n s i d e r a t i o n d i s 
c l o s e that the language of the Act does not merely provide f o r a 
bookkeeping t r a n s a c t i o n to be e f f e c t e d by you but i s an a l l o c a t i o n 
of State money to s p e c i f i e d school d i s t r i c t s of the State. The 
i n t e n t i o n of the L e g i s l a t u r e to invest such school d i s t r i c t s w i t h 
t h i s money Is c l e a r and under the foregoing r u l e s t h i s s t a t u t e 
evidences t h i s intent of a p p r o p r i a t i o n , and warrants may issue in 
conformity therewith. 

Very t r u l y yours, 

NORMAN A. ERSE 
Attorney General of lowa 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
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Dr» Ralph H. Heeren 
Deputy Coajmissioner 
Department of Health 
L 0 w A L 
Dear Dr. Heeren: 

Receipt i s acknowledged of your l e t tor of I-Say 1 9 5 7 , 
as followst 

"A question lias arisen i n regard to the admin
i s t r a t i o n of Chapter 1 3 5 D , Code of Iowa, 195^» of 
which we request your opinion. 

"In the year 195&> an i n d i v i d u a l submitted 
an application f or the f i r s t annual primary license 
to operate a mobile home park and said app l i c a t i o n 
was accompanied by the f i r s t annual primary license 
fee prescribed i n Section 1 3 5 D . 5 of the Code for 
the operation of a f a c i l i t y with more than 2 0 mo
b i l e homes. This fee was deposited at the State 
Treasurers Office. However, the mobile home park 
i n question did not qualify for licensure during 
the calendar year 19>^» because of uncorrected de
f i c i e n c i e s noted by representatives of t i l l s depart
ment, i n tha sanitary f a c i l i t i e s of the park. 

"The same i n d i v i d u a l submitted an ap p l i c a t i o n 
f o r a license to operate the same mobile home park 
for the calendar year 1957> accompanied by a per
sonal check i n an amount equivalent to the f i r s t 
annual primary fee. 

"Should the i n d i v i d u a l referred to above, pay 
the f i r s t annual primary license fee for the c a l 
endar year 1 9 5 7 again> due to the i n a b i l i t y of his 
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park to q u a l i f y f or licensure during the calendar 
year 195°$ or does the reduction In license fee pre-
scribed by law subsequent to the f i r s t annual p r i ~ 
raary license apply?' In short , Is t h i s i n d i v i d u a l 
required to pay a fee of $25#00f or $50.00 f o r the 
current calendar year under Section 1350.5 of the 
Code?1' 

Section 135D.5* Code 195^» to which your l e t t e r r e 
f e r s , provides i n pertinent part as follows* 

"Primary and annual license fees. The a p p l i 
cation for the firs-fr annual primary license s h a l l 
be submitted with a l l plans and sp e c i f i c a t i o n s enum
erated i n section 1350»^*j and payment of twenty-
f i v e d o l l a r s for each mobile home park with f a c i l 
i t i e s for twenty or fewer mobile homes, or f i f t y 
d o l l a r s for each mobile home park with f a c i l i t i e s 
f o r more than twenty mobile homes, and s h a l l be 
accompanied by an approved permit from the munic
i p a l i t y whereon the parlf Is to be located, or a 
statement that the municipality does not require 
an approved permit. In the event a mobile park 
has f a c i l i t i e s for three or less mobile homes, the 
annual license f e e s h a l l not exceed ten d o l l a r s * 

"Each year thereafter, the license fee s h a l l 
be twenty-five d o l l a r s . A l l annual license fees 
collected by the department of health s h a l l he de
posited with the state treasurer. 

i t # * « * * * n (Emphasis ours) 
"* Section 1350.3 referred to i n enrolled 

Act." 
Since ths quoted statute refers to the f i r s t license 

rather than the f i r s t a p p l i c a t i o n and i t i s stated i n your l e t 
ter that applicant has never before been, issued a l i c e n s e , the 
reduction i n license fee provided i n the case of renewals i s 
riot applicable. 

Very t r u l y yours, 

LCAriafm 
LEONARD C. ABELS 
Assistant Attorney General 



May 1 5 , 1957 

Mr, 0» X» Howard, ft*S*C» 
Secretary 
Board of Ghlropo4y SxastAzaffa 
Lippert Building 
Boon©, lowa 
Boar Mr. Howard t 

ftacolpt Is acknowledged of four l e t t e r of May 7th 
as follows* 

"As Secretary of the State Board of Chiropody 
Hgamlnors I hav© been instructed to get an o f f i c i a l 
opinion from you. I f e e l that perhaps a f«w words 
of explanation would f i r s t be i n order. 

" l e s t year a National Board of Chiropody i'bc* 
aminers was formed* Tha purpose of t h i s board was 
to more nearly standardise the type of examinations 
given by the \mrious Stsue Boards of Oiiropody ISst— 
acinars. Tas national Board i s now i n the process 
of propari vs a standardised l i s t of s x u n l r & t i o n . 
questions* 

" I t i s our desire that you ^ive us your o f f i 
c i a l opinion as to whether or not our law par.nri.ts 
us to accept examinations of the National Board 
of Chiropody Examiners as cur written examinations 
at our d i s c r e t i o n . Our next board meeting w i l l 
be Jim© 9 t h and, i f at a l l possible, I would l i k e 
to hay? something to raport to thorn at thnt time 
regarding your opinion." 

file:///mrious
http://par.nri.ts
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Section 149«3? Code 1 9 5 4 , provides i n pertinent part 
as follows: 

"isvery applicant f o r a license to practice 
O'tiropa&y s h a l l t 

» $ i£ v jjt 
M 3 . Pass an examination i n the subjects of 

aaatoiay* chemistry, derrmtoiogy, diagnosis, phar
macy and materia aadlca, pathology, physiology, 
neurology, p r a c t i c a l ana c l i n i c a l oiiropody, foot 
orthopedics, and others as proscribed by tho board 
of Oiiropody exaxainers, and laust obtain a general 
average of at least seven.ty-£lve percent and not 
less than seventy percent I n any one subject." 

Section 147•12 , Code .1954, provides i n pertinent parts 
"For tho purpose of giving exainln&tioas to 

applicants for licenses to practice the professions 
f o r v:\leh a license l a required by t h i s t i t l e , th© 
^ovornor shall?appoint a board of exaslnsrs f o r 
eaeh of said professions." 

Section 147*2 0 , Code 195**, provides i n pertinent p?rfc?. 
"Each examining board raay rjai:..-tain & saetnber-

.-3hlp i n the national association of the state ex-
arni.-iing boards of I t s profession * » . " 

l l i u s , th© statutes recognize tho existence of national 
associations and approve membership therein. a"ovr-sver, the duty 
of giving examinations i s c l e a r l y imposed on the state examin
ing board. Under the isaxin> of construction, delegatus nqn XJ2r 
,t$a_t delegare y the stat© board cannot cede i t s poorer or dele* 
gat® i t s duty to examine applicants by noans of a sot pf ques
tions covering the f u l l scope of Section 149 .3 ( 3 ) to to,©,, J f e t i o'ial 
Association. Zo\PW&rt the statutes do net state hpfrj t'W %xa«-
i n a t l o n qudtttlons s h a l l be arrived at by the bo-.:,r& arid conse
quently i t appears permissible f o r the board to screen the ques
tions contained i n examinations promulgated by th-3 National 
Association and adopt such exanination as i t s o*m i f i t bo suf-
f i e l e i t i y comprehensive to cover the f u l l scope of subjects 
named in -lection 1 4 9 . 3 ( 3 ) , Code 1 9 5 4 . I t further appears that 
the stats board :-aay adopt as i t s own questions contained i n 
the ••Jatioaal Association's examination pertaining to and i n 
the opinion of the board adequately covering i n d i v i d u a l subjects 
named i n Section 149 .3(3) provided that the board supplements 
such ;uestiona v i t h further examination -^.lestioas eoVering sub;<ee 
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therein specified w.ileh may be os&tfcod fro© or i n s u f f i c i e n t l y 
treated In the National Association ' s examination* 

I n o t h e r vords, t h e s o u r c e of q u e s t i o n s used b y -the 
b o a r d I n discharging i t s d u t i e s u n d e r the q u o t e d s e c t i o n s i s 
at t h e board ' s d i s c r e t i o n and taay d e r i v e f r o m the N a t i o n a l A s 
s o c i a t i o n o r any other source available to the board s o long 
as th® e x a m i n a t i o n g i v e n i s s u f f i c i e n t l y comprehensive i n scope 
t o comply v/ith Section l49»3(3) and i s conducted i n t h e manner 
prescribed by Section 147*23• 

Very t r u l y yours, 

LEOHMtD C. ABSL3 
Lv4:mfri Assistant Attorney General 



May 15, 1957 

Mr* a. 4. C&dy 
Franklin County Attorney 
Hampton, Xo«i 
i>ear J Sr. S&dy* 

H-ecelpt i s ookaowls&sed of your l e t t e r of j-iay 11th 
as follows? 

W I am enclosing here*?! t a a Problem presented 
to so by the attorney f o r tha d&mpton Co-usolldated 
'School ids t r i e t« 

"1 previously submitted to you t h i s probloo 
i n a somewhat d i f f orent forat and apparently they 
w o l d l i k e to have an answer i n somewhat greater 
d e t a i l * therefore, I vould appreciate i t i f one 
of your assistants would investigate the natter 
and advise as to the l o c a l i t y o:1' the propositions 
eaumsr&ted herein. , f 

I t appears that the problem to which you r e f e r was 
presented to you f o r your opinion pursuant to Section 35$«2(7) 
and that you are, In turn, r e c a s t i n g the opinion of t h i s of
f i c e under Section 13»2(?*5? Code 19>4, because of some doubt or d i f f i c u l t y encountered i n formulating.your opinion i n the 
aat i e r * In ^future", correspondence i t i s suggested that you 
specify the pa r t i c u l a r point of doubt •which you encountered 
i n formulating , :4n v-opinlon. 

The general problem as enclosed with yeur l a t t e r i s 
as fol l o w s i 

"A c i t y Independent school d i s t r i c t i s consid* 
eri-.ig the r.-urcaaa© of a t r a c t of land adjacent to 
i t s school alto* rae t r a c t contains four op^rtraents 
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and garage space aid,table thereto* i*he school w i l l 
use the laspr overeats for housing for members of 
the teaching s t a f f * In the more distant future 
the land would probably be used as a s i t e for con- -
strmotion of a net* school building* the cost of 
the property w-^uld act exceed l i per crnit of the 
assessed value of th* taxable property i n the d i s * 
.hriet* 

°xour opinion i s requested as to whether t i l l s 
school d i s t r i c t may l e g a l l y purchase the said prop
erty ta) By issuing a warrant or warrants \iixloh 
t i l I I be stamped, 'not paid for want of funds*, (b) 
By a vote of the people authorising a tax or a bond 
issue under Section a?5«32 Iowa code (195V), (c) 
By a vote of the people authorising purcisas®, pay
ment, and tax levy under Section 3?u»l(7) lows Cod© 
(195^)• (d) % a vote of the people and a bond i s 
sue under Chapter 29* Iowa Code (195^), or ( 0 ) any 
combination of (a), ( b ) , ( c ) , and ( d ) * M 

& fundamental r u l e announced by ot.u* Court on too may 
occasions to require c i t a t i o n i s that creatures of statute have 
only those powers conferred by statute or .reasonably and nece
s s a r i l y implied as incident to exercise of eacpressly conferred 
powers* iehool d i s t r i c t s are, of course, creatures of statute* 

Thus, a l t e r n a t i v e (a) stated i n your inquiry i s I n 
applicable for mnt of statutory authority to use stamped m r-
rants f o r purchase of r e a l estate* alternative (b) l a i n a p p l i c 
able for the reason that•Chapter 275 i s an act f o r formation 
of 00^^04ty school d i s t r i c t s and your inquiry states the tpee-
t i o n involves an Independent school d i s t r i c t * A lternative "(c) 
has no ap p l i c a t i o n because Section 27o.l(7)» Code 195**-* does 
not include teacher's homes i n the express l i s t of purposes 
for which -said subsection may, by i t s own tonus, be employed* 
Alternative (d) i s the proper method for carrying out the des
cribed project as aadtloa 296,1 i s not l i m i t e d to any typo or 
types of school d i s t r i c t s arid expressly refers to teachers 1 

homes* f r l o r opinions of t h i s o f f i c e have construed " b u i l d i n g " 
as used i n Section £96*1 to include purchase of e x i s t i n g b u i l d 
ings Co? purposes t o a r o i a authorized* 

Very t r u l y yo^rr., 

UiiOliii-'A'ii C« hj$:$h& 
Assistant Attorney tonera} 
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M r * R o b e r t D. P a r k i n 
J e f f e r s o n C o u n t y A t t o r n e y 
F a i r f i e l d , Iowa 

Door M r . P a r k i i i j 

I n y o u r l e t t e r of M a r c h 2 3 , 195^>, y o u a s k t h e f o l l o w 
i n g q u e s t i o n s : 

" T i l l s m a t t e r a r i s e s i n J u s t i c e o f t h e P e a c e 
c o u r t f r e q u e n t l y , where a d e f e n d a n t c h a r g e d w i t h 
a misdemeanor a p p e a r s , e n t e r s h i s p l e a o f g u i l t y , 
judgment I s r e n d e r e d by t h e a s s e s s m e n t o f a f i n e , 
a n d at t h a t t i i a s t h o D e f e n d a n t i s g i v e n t i i a e t o p a y 
l i i s f i n e . Tho d e f e n d a n t l e a v e s t h o j u s t i c e o f th© 
peac-5 c o u r t on h i s p r o m i s e t o pay the f i n e a s s e s s 
e d . T h a r o a f t e r t h o D e f e n d a n t does n o t a p p e a r t o 
pay t h e f i n e , t h e s e D o i n g t h o m a t e r i a l f a c t s , t h e 
f o l l o w i n g questions a r e p o s e d . 

" 1 . Can t h e J u s t i c e o f t h e Peace a t a l a t e r 
t i m e p l a c e a - C i t t i a u s i n t h e hands o f t h e s h e r i f f , 
o r d e r i n g , t h e s h e r i f f t o c o n f i n e the D e f e n d a n t t o 
j a i l f o r a c e r t a i n p e r i o d o f t i m e ? 

" 2 . I f t h e answer t o q u e s t i o n # 1 , i s i n t h e 
a f f i r m a t i v e , does t i i i s m i t t i m u s a c t t h e same as a 
W a r r a n t o f A r r e s t , g i v i n g t h e s h e r i f f t h e a u t h o r i t y 
t o p i c k up the D e f e n d a n t and p l a c e h i m i n j a i l ? 

" 3 . I f t h e a n s w e r t o q u e s t i o n s #1 and #'2 i s 
i n t h e a f f i r m a t i v e , does t h e m i t t i m u s g i v e t h e s h e r 
i f f a u t h o r i t y t o p l a c e a hold o r d e r o n a d e f e n d a n t 
I n a n o t h e r c o u n t y , and g i v e h i m t h e r i g h t t o p i c k 
up s a i d D e f e n d a n t I n a n o t h e r c o u n t y on t h e b a s i s 
o f t h e . M i t t i m u s a l o n e V 
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\ " I f the answers to questions 1 , 2, and 3 are 
i n the negative, i s i t not proper for the j u s t i c e 
of tho peace to hold the Defendant i n contempt of 
court for not paying the f i n e as so ordered, and 
thereby have a Warrant of Arrest issued for the de
fendant and also gaining j u r i s d i c t i o n over said de
fendant by ths use of the Warrant of Arrest." 

1 assume that the Justice of the Peace did not provide 
i n the judgment that the defendant be imprisoned u n t i l the f i n e 
was s a t i s f i e d * 

1 . The answer to the f i r s t question i s found i n Lstp-
pher, X" Powell et $1, 56 Iowa 153* The Court there held that 
a Justice of the Peace had no authority to commit a person to 
prison for nonpayment of a f i n e f o r contempt, where the judg
ment imposing the f i n e does not provide for imprisonment, and 
ha i s l i a b l e f or damages i n an action for t o r t to a person so 
I l l e g a l l y coiranitted. The answer to the f i r s t question I s , there' 
fore, i n tho negative. 

2 a.nd 3« ^o answer i s required i n view of the answer 
to question 1 . 

h. The pertinent Code sections i n r e l a t i o n to the 
fourth .-uestion are set out below. 

"762.32 Imprisonment for nonpayment of f i n e . 
A judgment that the defendant pay a fine may also 
direct that he be imprisoned u n t i l the fi n e i s sat
i s f i e d . " 

"791.6 J^gy&Xm £S£ fine,. Upon a judgment 
for a f i n e , an execution may be Issued as upon a 
judgment i n a c i v i l case, and return thereof s h a l l 
bo made i n l i k e cianaer." 

"665.5 Imprisonment. I f the. contempt consists 
i n an.omission to perfor.it an act which i s yet i n 
the power of the person to perform, he >aay be im
prisoned u n t i l he psrfor s i t . In that case the 
act to be performed must be specified In the war
rant of the commitment." 

"626.1 ffnf, or cedent a£ .judgigsffits mk 
Judsmsnts or orders requiring the payment of mon
ey, or the delivery of the possession of property, 
are to be Enforced by execution. Obedience to those 
requiring the performance of any other act i s to 
be coerced by attachment as for a contempt." 
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A reading of the pertinent statutes shows that ther© 
are at least two ways that a judge may draw his judgment impos
ing a f i n e . Under the familar r u l e to give e f f e c t to a l l per
tinent statutes, the Court not choosing to pudar the imprison
ment of the defendant u n t i l the f i n e was s a t i s f i e d i n the judg
ment, the enforcement of the judgment i s controlled by Section 
626*1, Section 626,1 contemplates that judgments requiring the 
payment of money are to ba generally enforced by execution. 
The answer to the fourth question i s i n the negative. 

Very t r u l y yours, 

mm H. GRITTOH 
JHGtmfm Assistant Attorney General 



May 16, 1957 

Mr. ¥Incent E. Johnson 
Poweshiek Comity Attorney 
rfonte ;,te:ia, Iowa 
Dear lor. Johasoiis 

Eecelpt Is acknowledged of your l e t t e r of May 11th 
as follows* 

"I horawith request your opinion i n tho f o l 
lowing matter, to-wit J & resident of Orant Town
ship, lowashlek County, resides outside the Inde
pendent Scnool d i s t r i c t of G r i n a o l l , Iowa, but sends 
his children to school i n th© Independent School 
D i s t r i c t . The resident of Grant township owns r e a l 
©stats and personal property within tho Independent 
ijehool D i s t r i c t of G r i a n e l l , and i s taxed on both 
r e a l and personal property. 

"Section 2o2.2 of the Code of Iowa provides 
that siuih an i n d i v i d u a l ' s h a l l he allowed to deduct 
the aaouat of school taxes paid by him i n said d i s 
t r i c t from the amount of the t u i t i o n required, to 
bo paid.* 

"Does the terms and provisions of Section 232.2 
extend to personal property as ^ ; e l l as r o a l estate, 
so that i n computing th® o f f s e t t i n g tax said o f f 
set s h a l l Include school tax paid on both r e a l and 
personal property; or does the provisions of Section 
282*2 r e s t r i c t the offset to tax paid on r<sal prop-
arty only?" 

Section 202.2 to which your l e t t e r refers provides 
as follows J 
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"Offsetting tax. The parent or guardian whos© 
c h i l d or ward attends school i n any independent 
d i s t r i c t of which he i s not a resident s h a l l be 
allowed to deduct the amount of school tax paid 
by him i n said d i s t r i c t from, the amount of the t u 
i t i o n required to be paid*" 

Since the statutory of f s e t provided i s f o r "school 
tax paid by him ±j& gg±& d i s t r i c t " without reference to type 
of-property taxed the ultiraata question to be determined 1st 
On what property does the party claiming the of f s a t pay school 
tax X*l tfog d i s t r i c t . Pertinent to t h i s question are Sections 
*f2o#tf, ^ K H J . H , *29*3» and W f . 3 , Code 199+» 

st@f erence to these sections reveals that the tax rate -
applied to taxable personal property other than personal prop
erty taxed as -a-jonays and c r e d i t s i s the saas as that applied 
to r e a l estate (Section W + * 3 ) « I t further appears that ai.on-
eys and cr e d i t s are generally taxed where the owner l i v e s <&oc-
tion-JK^o.ii) but I n some instances are taxed at the place inhere 
t h ^ t e s i n e s s i n connection with which they are used I s located 
tW#ttdn fed*11). I t further'.'appaars that 50/& of moneys and 
c r e d i t s taxes collected w i t h i n each school d i s t r i c t are paid 
over to tho school d i s t r i c t (Goction M^9»3) and that snou share 
of the moneys and cr e d i t s tax i s taken i n t o account•in comput
ing tho -sill&e© levy to he applied against other taxable per
sonal property and r e a l estate for the purpose of r a i s i n g the 
amount c e r t i f i e d by such l o c a l school d i s t r i c t to the board 
of supervisors (see J s c t i o u W K 3 ) under Chapter 29o, Code 199*• 

Thus- taxes c o l l e c t e d on personal property situated 
within & school a i s t r i c t on the basis of c e r t i f i c a t i o n by such 
school d i s t r i c t and levy oy the board of supervisors are c l e a r l y 
school "taxes"* s i m i l a r l y , taxes on moneys and erodits used 
In connection with a business i n such school d i s t r i c t consid
ered In computing a ..nill&.j;e levy ua&er a tax c e r t i f i c a t i o n by 
such school d i s t r i c t are ''school taxes"* 

I an, -tiK^fore*. of ths opi ; l v i that tho party to , 
whom your i a t t s r refers i s e n t i t l e d to a tax offset" against * 
t u i t i o n unisr section 262.2 for a l l personal property owned 
by him other than moneys and credits upon which he pays a school 
tax based on c e r t i f i c a t i o n by the Independent -School D i s t r i c t 
of utolanell to the county board of supervisors and levied by 
them p a r r a n t to such c e r t i f i c a t i o n . 

Ho i s further e n t i t l e d to an offsot on 2t m i l l s of 
tax paid on such moneys and credits as are used by'aim i n con
ducting his business and are included by the county auditor 
i n computing tho sdllago levy on other property i n the Indepen
dent Se.-vool d i s t r i c t of -lrinac-11. Ho i s not e n t i t l e d to an 
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o f f s e t on any property owned by him taxed at the ralllage r a t s 
f o r such property i n the school d i s t r i c t where he resides nor 
on account of 2$ m i l l tax on any moneys and cred i t s owned by 
him and considered by the county auditor i n computing the m i l l -
age rate In such d i s t r i c t on other property. 

In short, ho i s e n t i t l e d to an of f s e t on a l l taxes 
paid on any type of property where such tax derived from or 
applied to any tax c e r t i f i c a t i o n mad© by the Independent School 
D i s t r i c t of u r i n u o l l to the county board of supervisors f o r 
levy by them. 

Vary t r u l y yoisrs, 

LOL :mfm A s s i stant Attorney 'General 



May 17* 1957 

Mr. Gas*-ion i . Win'<el 
Koeauth County Attorney 
Algona, \owa 

Rat Qrand Jury Indictment of Robert Brecht 
Dear Mr. f f i n k e l t 

A thousand pardons f o r not g e t t i n g around to e n s u r 
ing your l e t t e r of March 28 sooner but, as i explained to 
you at the County Attorneys' mooting held r e c e n t l y , other 
office,commitments prevented mo from g i v i n g your matter any 
serious e o a s i d e r a t i o n long as the l e g i s l a t u r e was i n 
session* 

J have examined the copy of the Grand Jury indictment, 
together with minutes of evidence attached, which you enclosed 
with your l e t t e r , and i t i s my opinion that under the f a c t s 
stated i n your l e t t e r and the information contained i n the 
Indictment and attached minutes of evidence i t would be exceed 
i n g l y d i f f i c u l t , i f not impossible, to secure the e x t r a d i t i o n 
of the defendant from the State of I l l i n o i s in the event that 
he should refuse to wai ve e x t r a d i t i o n and ask f o r a hearing 
thereon before the I l l i n o i s Governor* 

The decisionB a p p l i c a b l e to the questions you submit are 
very meager i n lowa. In State v. J u l i e n * M3 lowa ¥*•*>, the 
prosecution arose under the forerunner of the s t a t u t e under 
which Brecht has been i n d i c t e d (Sec. 710.12, Cede 195^)» In 
re v e r s i n g the c d n v i c t i o n had i n the lower Court, the Supreme 
Court made these o b s e r v a t i o n s ! 

"Under t h i s s t a t u t e and indictment the 
defendant must have w i l f u l l y ooncealed, eold, 
or i n some manner disposed of the property i n 
Plymouth county, without the consent of the 
mortgagee, before he could be convicted. 

(I* * 

"We do not understand that the defendant 
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would b© g u i l t y i f he openly, and i n the usual 
and o r d i n a r y course of business, removed the 
property from Hymcuth county. The Rsortgago does 
not p r o h i b i t such & removal, and i n the absence 
of such & p r o v i s i o n such a removal would not be 
a concealment or d i s p o s a l o f the property. What 
the e f f e c t of suah a p r o v i s i o n would be we do not 
determine. By the terms of the mortgage i n ques
t i o n the only e f f e c t of &. removal of the property 
from the county i s to give the mortgagee the r i g h t 
to take possession, and s e l l the property before 
the debt becomea due." 

In 1929 the State Legi e l a t u r e amended what was then Sec
t i o n 1303?. Cade of 1927 <So«> Sec. 27* Chap. 30, Acta o f the 
H-3rd GU A.), by adding thereto what are now the provi sions of 
Section 7x0.13, Code of tyjfr* Our Supreme Court i n S t a t e v. 
Delevie, 219 lowa 1317, again considered the s t a t u t e as amended 
(and ae tho two s e c t i o n s now appear i n our Code), and concluded 
that before aft offense could be e s t a b l i s h e d under the p r o v i s 
ions of thus s t a t u i e i t was neoooeary f o r demand to be made by 
the mortgagee or ib© s e l l e r under a c o n d i t i o n a l b i l l of s a l e 
fo r a s a t i s f a c t i o n of the dobt or a return of the property 
c o n s t i t u t i n g the s e c u r i t y . From the information submitted to 
our o f f i c e i t does not appear that any demand wee ever made on 
Brecht f o r the r e t u r n of the property covered by the c o n d i t i o n a l 
b i l l o f sale p r i o r to the r e t u r n of the indictment. In f a c t , 
a l l three of the witnesses who appeared before the Grand Jury 
s p e c i f i c a l l y s tated that they d i d not know the whereabouts 
Of the defendant Srecht and i t i s reasonable to assume t h a t , 
not knowing h i s whereabouts, no demand such as contemplated by 
the s t a t u t e w.s made upon him. 

From the language contained i n the cases above c i t e d , and 
from a reading of the p e r t i n e n t s t a t u t e s , we b e l i e v e i t i s p l a i n 
that the s e l l e r under a c o n d i t i o n a l b i l l of sale must make e 
demand upon the buyer under such c o n d i t i o n a l b i l l of s a l e f o r 
the s a t i s f a c t i o n of the debt or a return of the property p r i o r 
to the i n s t i t u t i o n of c r i m i n a l proceedings. We f u r t h e r b e l i e v e 
i t must be c l e a r l y shown that the buyer under a c o n d i t i o n a l b i l l 
of s a l e must have had a f e l o n i o u s i n t e n t to conceal ©r destroy 
mortgaged property and must have acted w i l f u l l y i n that respect 
in order to be g u i l t y of a v i o l a t i o n of Section 710.12. f h i l e 
i t i s true that the Indictment charge© an " i n t e n t to defraud, 
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destroy, conceal* s e l l or i n some manner dispose" of the 
property i n question, yet the supporting evidence f a l l s f a r 
short of that which would be required to s u c c e s s f u l l y o b t a i n 
e x t r a d i t i o n from a f o r e i g n j u r i s d i c t i o n * In f a c t , i t might 
be d i f f i c u l t f o r you to prove venue i n that i t might be impos 
s i b l e f o r you to prove that the property i n question was 
destroyed, concealed, s o l d * or i n some other manner disposed 
of i n Kossuth County. In t h i s connection see the Court's 
comments i n Stafto y« J u l i e n . supra. 

It i s our o p i n i o n that the mere removal from t h i s s t a t e , 
i n the absence of any other showing, of the property covered 
by the c o n d i t i o n a l s a l e s contract would not be s u f f i c i e n t to 
c o n s t i t u t e a v i o l a t i o n of t h i s s t a t u t e . 

As per your request, we are r e t u r n i n g herewith copy of 
the Grand Jury Indictment enclosed with your communication. 

Very t r u l y yours, 

RRRD/fm 
Enc 

RAPHAEL R. R. DVORAK 
F i r s t A s s i s t a n t Attorney General 



May 17t 1957 

•m* I'* Cf# IS track 
Grundy County htttxemy 
towafij Gtentg?, l e w 

aaaoipt i® aofeiotftod'ad of yens*? l e t t e r of vj&y l ? t h 
as follow-* ̂  

"X should life© t© h&va sui irtforoal opinion 
from year offices oca tiio f o l l o w ! n£ problem* 

ttDOds ihs board of diraetosfs of a oassmxnXty 
m- iudepsadant school d i s t r i c t have the authority, 
u s t a tho provisions of 279*^ of th® 195V Ooaat to regulate th® o p « v a t l o & of fttttoraoblla* by students 
during school hiours, p a r t i c u l a r l y during tho lunch 
period, when tho stud suit has a r e g i t o * opo?ator*s 
Xiooft^a and us* 3 aa a-vtorao'bilcs to go to a;¥? tvou 
schsolV 

WX» th© event that tho boara has such author* 
t t y , -would I t hav© a.ny authority to rogule-o tho 
operation of automobiles eliding tho lunch hour* • by 
sttadaats V ' J O reslda i n th& c i t y or %o\m wftsura th© 
school buildings &r© locatod and who l©av& tho school 
groups to obtain t h e i r luach at h&m or so*r«*> othar 

Section 279*6,. Cod© 195V, to which your l e t t e r rofor-
eooitars yule and r e s u l t t i o n »naki-ig pew^r on tho* board as folk
laws r 



- 2 - i W l ? , 1957 

"General rulos — bonds of ©mployaea. The 
board s h a l l make rulas f or i t s own govomr-jont and 
that of tho d i r e c t o r s , o f f i c e r s f teachers t and pup i l s , and for tho car© of th© schoolhouso, grounds, " 
and property of the school corporation, and a i d 
i h tho onforcamsnt of th© aaa*©* and r-.̂ quir© th© 
p&rforaane© of duties by said parso.a3 imposed by 
law and th® rulos* 

M » » « .is *» 

fha Courts have uniformly uphold a l l reasonable, rulos 
and regulations gwarning conduct of pupils at school* on ths-ir 
way to and from school, and ov©r tho noon nour. P©rtlnont de
cisions of fch© lorn &upmm Court arsis Burdlck x» flabqocfc* 
31 lowa ?62, arid J&aaag 2 * School l^trjjSjfe,> 129 Iowa 4**1. 
Also soe ̂ aMat X* i& § £ 3 £ » 32 • Vt. l l * f , and l&atea, X* 

I t appears that school boards h&tr© aaplo authority 
to im}m reasonable rules and.regulations governing pupils i n 
thai? us© of automobiles during t h o i r lunch hour, and also have 
t'-c-e authority to oaforo© such rules sad regulations by susp©?*-
S I O A or ©xpulsicn under faction 202 A of tho Cod©. 

Very t r u l y yours. 

LCiUxafm Assistant Attorney General 



May 17, 1957 

Mr. Asher E. Schroeder 
Jackson County Attorney 
Maquoketa, Iowa 
Dear Mr. Schroeder: 

Receipt i s acknowledged of your l a t t e r of May l 5 t 
as follows: 

"Our S h e r i f f , Lorin Felderman, has asked me 
to obtain tho opinion of your o f f i c e i n regard to 
the moaning of the phrase, 'having i n his care or 
custody any prisoner under the age of eighteen years, 
s h a l l keep such prisoner separate and apart e t c 1 • 
This i n Section 3b'6.3 of the 195H- Code of Iowa. 

"From time to time In the past the S h e r i f f 
has had i n custody, persons under the age of 18 
years, but who were married, and thus had a t t a i n 
ed t h e i r majority, f o r at least some purposes. 
Our j a i l facjULlties are quite li m i t e d i n t h i s Coun
ty, and I t i H f ^ ' some hardship i f i t i s necessary 
to quarter such prisoners separately. 

"Therefore we should be most appreciative i f 
your o f f i c e could t e l l us -whether or not a person 
must be Id y^ars of age before he can be kept with 
older prisoners, even though he may be marriedl" 

Section 356.3, Code 199+, provides as follows: 
"Minors separately confined. Any s h e r i f f , 

c i t y marshal, or chief of p o l i c e , having i n his 
care or custody any prisoner under the age of eigh-
teen^years, s h a l l keep such prisoner separate and 
apart, and prevent communteation by such prisoner 
with prisoners above that age, while such prison
ers are not under the personal supervision of such 



Mr. Asher E. Schroeder -2- May 17, 1957 

o f f i c e r , i f suitable buildings or j a i l s are provid
ed for that purpose, unless such prisoner i s l i k e l y 
to or does exercise an immoral influence over oth
er minors with whom he may be imprisoned. Any of
f i c e r having charge of prisoners who without just 
cause or excuse neglects or refuses to perform the 
duties imposed on hira by t h i s section may be sus
pended or removed from o f f i c e therefor*" 

Your inquiry i s , e s s e n t i a l l y , as to what e f f e c t , i f 
any, Section 599.1, Code 1951*-, has on Section 356.3. Section 
599*1, Code 195*+, provides as follows: 

"Period of minority. The period of minority 
extends to the age of twenty-one years, but a l l 
minors a t t a i n t h e i r majority by marriage, and f e 
males, after reaching the age of eighteen years, 
may make v a l i d contracts for marriage the same as 
adults," 

The effect oC Section 599*1 lias been the subject of 
several opinions of t h i s o f f i c e . The following excerpt i s from 
a l e t t e r opinion dated November 1, 195^, to Martin D, L e i r , 
Scott County Attorney: 

"Questions s i m i l a r to yours have arisen under 
Section 12^.20, which provides, 4 . . . i t s h a l l 
be unlawful for any person to s e l l , give or make 
available to, any minor, . . . any beer « . . ': un
der Section 123.V3, which provides 1 . . . no per
son s h a l l give, s e l l , or otherwise supply l i q u o r 
to any . . . person under the a,ge of twenty-one. 
vea,r,s « . • under Section 2d2.1 which provides, 
'Person3, between f i v e and twenty-one years of age 
s h a l l be of school age . . « 1: and under Section 
98.2 , which provides, 'No person s h a l l f u r n i s h to 
any minor under twenty-one years of age . . • any 
cigarette . . . '• The r u l e of construction to 
b e deduced therefrom appears to be that where the 
l i m i t i n g language i s stated i n terms of majority 
and minority, Section 599.1 controls, ":>ut where 
i t i s stated i n terras of s p e c i f i c age Section 599*1 
has no e f f e c t . 

"Thus, for example, 3ince Section 282.1 refers 
to 'Persons between f i v e and twenty-one years of 
age . . . 1 i t has been construed as including a l l 
persons within that age bracket without reference 
to marital status. See 1920 Report of the Attor-

) ney General, page H-77. Section I23.V3 i s s i m i l a r 
l y phrased and a l i k e e f f e c t obtains." 



Mr. Asher £• Schroeder -3- May 1 7 , 1957 

In I t s very recent decision In City of Des Moines 
X. Reisman. 5 7 A 9 1 3 7 , f i l e d May 7 , 1957»~tN7w.2d and Iowa C i 
tations not yet reported) our Supreme Court said: . 

" I t i s to be said the ordinance, quoted and 
involved here, even avoids the terms 'minority' 
and 'majority's 'It s h a l l be unlawful for a per
son under twenty one years of age * * * . 1 The 
ordinance c e r t a i n l y dods not indicate the c i t y 
meant the terms 'minority' and 'majority' as used 
i n the code section ( 5 9 9*1, supra). I t does not 
profess to make i t unlawful for a minor, as such, 
to be i n a tavern. I t i s not because he i s a min
or, , but bedause he Is under twenty-one." 

Therefore, I would advise you that Section 3 5 6 , 3 » 
Code 195^, does not depend for i t s operation upon the ma r i t a l 
status of the prisoner, " I t i s not because he i s a minor that 
he i s required to be separately confined but because he i s U J J -
der eighteen." Section 599.1 has no a p p l i c a b i l i t y to Section 
3 5 o . 3 for the reason that the l a t t e r statute i s phrased i n terms 
of s p e c i f i c chronological age rather than i n terms of "major
i t y " or "minority". 

Very t r u l y yours, 

LEONARD C. ABSLS 
LCA:mfm Assistant Attorney General 



May 20, 1957 

Hr. Jack V/# Rry© 
Floyd County Attorney 
Charles C i t y , Iowa 

'Res toendltures — Section 3^5»i of th© 195*+ Cod© 
of Iowa 

Dear Mr* Frye* 
Heceipt i s acknowledged of your l e t t e r of May 15th 

as follows* 
"The Floyd County Board of Supervisors "nas 

considered a i r-conditioning th© Floyd County Court 
Hons© at a cost i n excess of #10«Q00»00» Th© a i r -
conditioning ecnteraplated would o© window units 
which unit3 I am t o l d t would replace e x i s t i n g heat
ing radiators, that i s each a i r-conditioning unit 
would also be a heating and v e n t i l a t i n g unit and 
would be t i e d and connected with the e x i s t i n g heat
ing plant of the Floyd County Court House* I t i s 
further explained to me that the court house w i l l 
necessarily have to bs rewired i n order to complete 
the proposed work. 

"The board has inquired of ma as to whether 
or not t i l l s work would come within the described 
expenditures of Section 3^5.1 of the 195^ Cod© of 
Iowa; that i s yhethir th© contemplated work described 
above would be an addition to tho court house or 
a remodeling or reconstruction and therefor© neces
s i t a t e that the proposition be f i r s t submitted to 
th© l e g a l voters of Floyd County In the event the 
probable cost exceeds $10,000.00," 



Mr* Jack XU Fry© -2- Hay 20, 1957 

Section 3^5*1 j Code 195̂ » to which your l e t t e r r e f e r s 
provides as follows: 

"Expenditures — when vote necessary* Tho 
board of supervisors s h a l l not order tho erection 
o f ? or the building of an addition or extension 
to, or the remodeling or reconstruction of a court
house, j a i l , county h o s p i t a l , * or county home when 
the probable cost w i l l exceed ten thousand d o l l a r s , 
or any other b u i l d i n g , except as otherwise provid
ed, when the probable cost w i l l exceed ten thousand 
d o l l a r s , nor the purchase of r e a l estate f o r coun
ty purposes exceeding ten thousand d o l l a r s i n v a l 
ue, u n t i l a proposition thorsforoshall have been 
f i r s t submitted to the l e g a l voters of the county, 
and voted f o r by a majority of a l l persons voting 
for and against such proposition at a general or 
sp e c i a l e l e c t i o n , notice of the sase being given 
as i n other s p e c i a l e l e c t i o n s , 

" * Exception as to county hospital organis
ed under ch 2 o 9 , Code 1 9 3 9 , see 51 GA, ch 1 5 b , § 3 " 

In answer to your question, I would r©£ er you to th© 
enclosed l e t t e r opinion dated January 6 , 1957» and addressed 
to Mr, Charles King, Marshall County Attorney. In that l e t t e r 
the opinion i s rendered that c e r t a i n modifications to a coiirt 
house heating system including replacement of stokers with a 
conversion gas burner Is not w i t h i n the meaning of Section 3^5»1, 
Cod© 195̂ * ¥our instant proposition i s b a s i c a l l y s i m i l a r i n 
that i t deals with modification of an e x i s t i n g heating system 
by sub s t i t u t i o n of l a t e type heating and v e n t i l a t i n g u n i t s I n 
place of existing u n i t s . On the basis of the January b opin
i o n . I am of the opinion t h a work would not come withi n Section 
3^5.1. 

Very t r u l y yours, 

LEONARD C» 
Assistant Attorney General LCAimfm 

Enclosure - opinion 



&ay 20, 195? 

Mr. M a r t i n Lauterbaeh, Chairman 
Iowa t t a t e Tax CeotDlaslon 
State O f f i c e B u i l d i n g 
$e« Moines, l e v a 
Pfc&r Ifr. l&uterbaeh: 

Talis t r i l 1 actencvrledj^e y«ur submission t© thl» d©t>art~ 
©ent of » request f o r an o*>lnlcn concerning th® tax l * v at>-
pliOKble te t h * f o l l o w i n g s«t of f&cts; 

*¥»stpott Hybrid Seed <taep«v«ttve I s a l a w f u l l y 
e s t a b l i s h e d Cooperative •with it» p r i n c i p a l o l a c * of 
bur.ineea «.* Treynor, Iowa. 

"The Coop Is In the business of producing: or 
purchasing Hybrid Seed Corn f o r I t s ©embers. Each 
year, p r i o r t o th« eoimms'neftmerit of the c r c o season, 
I t nontaote i t s is ember 9 and a s c e r t a i n s the numbsr o f 
btt»h*le of corn that the tzzmhtir-n of the Ooop w i l l 
need f o r the second succeeding crop yeer, i n 
1957 I t ©".certain* what seed w i l l b« needed f o r the 
1958 cr©r> year. The Coop then has each member of 
t h * Coop pureha»« the number of sharee that are 
©attiv&lent t© the number of bushels tfeelred a t the 
r a t i o of one share f o r each one and one-haIf bueheln 
of need corn d e s i r e d . fh»y $̂ &g:e («ic) the '.r con
t r a c t i n g w i t h fRraters f o r product!on cf corn on the 
number of shares en the be s i s of on*> sere of c o n t r a c t 
corn f o r each 30 ahares. 

* The Co ftp i t s e l f 6©ee not own any land and does? 
not r a i s e the Hybrid Seed Com. Instead i t enters 
a c o n t r a c t w i t h a farmer under v h l c h they f u r n i s h 
the farmer the seed, pay a percentage o f the f e r t i l i 
s e r , f u r n i s h the l a b o r f o r c r o e e - p c l l l n a t l o n and 
agree that i f the product I s of s u f f i c i e n t gra«e 
they w i l l purchase eaoe f o r the oarket p r i c e a t the 
c l o s e s t g r a i n e l e v a t o r o r s e a l i n g p r i c e which ever 
i s higher., t he p r i c e l e uau&n.y commuted en or about 



December 15 a f t e r the crop season. I n the event 
t h e i r c o n t r a c t purchasers do not produce s u f f i c i e n t 
g r a m of a Q u a l i t y d e s i r e d by them they purohas* 
the seed th»t they w i l l need to f i l l this orders 
froas other producers v h l c h l e u s u a l l y a t a much 
higher p r i c e . Mr. 8*** e x p l a i n e d t h a t whereas the 
is&rket p r i c e l a s t year fro® ttv s l r c o n t r a c t producers 
wtte about 1/2 per bushel the. p r i c e t h a t they 
had to pay other tsroduaers -was apwoxissat^ly f\%5© 
p#s* bushel. 

"During the l a s t two crop years, &ue t o drought 
c o n d i t i o n s * i t hfts been niMMw«»«y f o r the Ooop t o 
purchase c o m fros* otber producers. As a r e s u l t 
t h e r e o f , the bounty Aae^sacr has subjected pure he eed 
from other producers the corn on tend on January 1 
of the ysara 1955 1056 m being t * * * b l * tjersonal 
property. 

*fhe c o r n t h a t they have produced under t h e i r 
c o n t r a c t arrangements ha a never been s u b j e c t t o t&* 
as the County is«««««r hae % r e e d that i t i s exempt 
under the p r o v i s i o n s ©f S e c t i o n k t f % l itj) of the 
©ode which eseapta a g r i c u l t u r a l products harvested 
by o r f o r the person assessed within ons year p r e 
v i o u s to the l i f t i n g , 

*fim Coop has u n s u c c e s s f u l l y contended that i f 
the purchased a c m i s eubjeot t o tax a t a l l i t in 
taxable tinder the p r o v i s i o n s of Chapter ft28 of the 
Code tshlch e reft tea an «*otee .tax on g r a i n handlers 
and excludes the p r o p e r t y subject to suc&h esrclss 
tax from p r o p e r t y t a x a t i o n , fhe 3cun.ty M s e e s o r 
has taken the p o s i t i o n that the purchased g r a i n i s 
not subject to\-t*» $p»lm handler* e e x c i s e tax due 
to the f a c t t h a t under the provision© o f A c t i o n 
^28. 35 (1) the t e r n strain does not i n c l u d e aeede 
which have been processed or are the products of 
such prooe&aing when packaged and sacked. The Oocp 
taken the p o s i t i o n that s a i d subsection * l s o s t a t e s 
t h a t the term 'proceeding 1 s h a l l not i n c l u d e h u l l l o g , 
c l e a n i n g , d r y i n g grading or p o l i s h i n g and they do 
not do anything wore than h u l l , c l e a n , dry, grade 
or p o l i s h the g r a i n . They, therefore f e e l they do 
cost w i t h i n the g r a i n handler's escli?e tax I f the 
graIn i e s u b j e c t to tax sit a l l . * 



The p r o v i s i o n s of tho 195& Sods of Iowa t#hloh are p e r t i n e n t 
to t h i s problem are as f o l l o w s J 

w ^ 2 ? . l Fxenptlonn. The f o l l o w i n g ol&ais-s of 
property s h a l l not be taxed: 

*22. ftrftta. I»3.ii. handled, a« d e f i n e d under 
.seetlon hZQ.is. 

*M28„3S CKmln handled. 
"1. D e f i n i t i o n s . "Person* as used h e r e i n iseane 

I n a i v i & u & i a , corporations,, firma and a s e o c i a t l c n a 
o f -»hfttever form. 'Handling o r banflled 1 as used h e r e i n 
mssns the r e c e i v i n g of g r a i n a t or In e&ch e l e v a t o r , 
vrarehcuee, mil. 1» p r o c e s s i n g p l a n t or other f a c i l i t y 
i n t h i n s t a t e In K h l a h i t 1R received f o r storage, 
accumulation, e & l s , p r o c e s s i n g or f o r &ny p u r p l e * 
vhataoever. '©rain* as used he r e i n means wheat, co r n , 
b a r l e y , o a t s , r y e , f l a x s e e d , f i e l d pe&s, eoybeane, 

; g r a t a sorghums* a p e l t e , and such other products as 
are u s u a l l y s t o r e d In g r a i n e l e v a t o r s . Such term 
excludes such es^ds a f t e r b e i n g processed, and the 
products of suoh processing when packaged o r sacked, 
the t e r n •processing* ©hall not i n c l u d e h u l l i n g , 
c l e a n i n g , d r y i n g , drading or p o l i s h i n g . 

* 2 . laspceed. An annual e x c i s e tax i s hereby 
l e v i e d on such handling df g r a i n i n the amount here
i n a f t e r provided. A l l g r a m so handled s h a l l be 
esesept from a l l t a x a t i o n as property under the l a v s 
of t h i s s t a t e . The amount o f such e x c i s e tar. s h a l l 
be 4 sua eQual to one-fourth w i l l per bushel upon 
a l l g r a i n as h e r e i n d e f i n e d #o handled. H 

"6. gaynaftnt of „ tfipy.. Such s p e c i f i c tax, when 
determined S.R afore* a* i d , a h a l l be entered i n the 
mm® manner «« g e n e r a l personal property taxes on 
t h e taw l i s t of the t a x i n g d i s t r i c t , and the proceeds 
of the c o l l e c t i o n of such tax s h a l l be d i s t r i b u t e d 
t o the saiae t a x i n g u n i t s and In th? s&sie p r o p o r t i o n 
as the general personal property tax on the tax l i a t 
of salt! t a x i n g d i s t r i c t . A l l o r e v i a i o n c of the law 

) r e l a t i n g to the easesRiaent find c o l l e c t i o n of per
sonal property taxes and the powers and d u t i e s of 
the county t r e a s u r e r , county a u d i t o r and a l l o ther 
o f f i c e r s v l t h respect to th© assessment, c o l l e c 
t i o n and enforcement of oereonftl property taxes 
s h a l l apply to the espeftr.nent, c o l l e c t i o n and en-



fmr&mmt of the ta& imposed by t h i s section. 
there *?ss previously ^ufosiitte^ to your noratrdsffion 

under date of February 1<1>, 19 5 6. an opinion of the a s s i s t 
ant commission attorney, acting as an aaylatsnt to ycur 
w l t e r , in which ycur writer thfcn ooneurre^, which dealt 
with the t a x a b i l i t y of that eoed corn vhlch produced 
for the o©~o.'̂ ra.ttv« under contract, f o r reasons here
a f t e r atat*A such opinion i s hereby •wfithrtre.-wo. 

the provisions of Station *4?8.1$ above cited, o r i g i n 
ated with house F i l e . 1?8, appearing aa tfhepter Asts 
of the 5?.nd Mineral Assembly, fbe f i r e t section of 
Chapter 2 7 6 removes grain dealers frees the ooverage of 
.«• oeottnn In the 1 0 ^ 6 *"o4<g by vht«h strain, ioe or ooal 

dealers vere theretofore assessed uoon th« average -amount 
of c a p i t a l used by tiiem i n oenducting t h e i r buslneas.ee. • 
Section 2 of Chapter 236 preanribee a wholly nev plan f o r 
imposing a tax with reference to the business of grain 
dealers a.nd al as to ethers handling grain. By the teras 
of SestIon 2, whieh in presently subeeetion one of -eotioa 
l?.28.'35» Cods 195*** i t wae prescribed that handling m* net 
to be oensid^red ao©cs?pllsh»d as to grain where the sole 
funstlone nerfomsd as te the exe. in wwa thn&e C h u l l i n g , 
cleaning, drying, grading or r e l i s h in;*, &nd i t *.sa* sirs©-

http://buslneas.ee


p r e s c r i b e d that I t was not to be considered g r a i n v h i o h 
was b e i n g bandied when such g r a i n had p r e v i o u s l y been 
processed or the products of auoh processing h&d been 
packaged or sacked. An ftwasptien ^a® provided I n Sub
section© 2 and 7 o f S e c t i o n 2, Chapter 2 3 6 , Act© of the 
5&nd General Assembly, from property t&sration f o r g r a i n 
handled a?? defined i n fimbeectlon one of the s a i d S e c t i o n 2. 

fhe p l a i n i n t e n t of the l e g i s l a t u r e **&s to p r e s c r i b e a ooia-
prehenaive and e x c l u s i v e t a x s*rogrs.sj a p p l i c a b l e t o the 
g r a i n handled.by g r a i n d e a l e r s and other g r a i n handlers. 
The tsrord«s * seed1' and " g r a i n " have been used interchangeably 
by the l e g i s l a t u r e In S e c t i o n **23.35 ( 1 ) . tJnder the g r a i n 
handling egoless tax, ownership. of fch§ g r a i n handled 1© no . 
c r i t e r i o n a* to the s u b j e c t i v i t y of the g r a i n t o the tax 
fend, n e i t h o r i s the purpose f o r * h l o h i t i f * r e c e i v e d , ex
cept I n the event I t i s r e c e i v e d f o r the purpose of those 
nominal eervloes *uoh &c b u l l i n g and c l e a n i n g above enum
erated, tn other 1 words, i n s l l n i t u a t l o n a vhers & person 
reoeives g r a i n before I t i s prose®m&. snd before the pr o 
ducts thereof &r$ p*iofo».&ed- or sacked f o r any purpose other 
than f o r those purposes s p e c i f i c a l l y enumerated, the g r a i n 
eo r e c e i v e d jaust be i n c l u d e d In the measure o f the g r a i n 
h a n d l i n g eyelse tax re^rdlf;e« of the ownership of the g r a i n . 



& co-operative l a a p e r s o n w i t h i n the d e f i n i t i o n s ! of 
s e c t i o n 428.35 ( l ) c i t e d and, f o r the reason* l a s t s t a t e d * 
we need n e t determine whether the co-operative 1« a c t i n g 
as owner or sipmt f o r the ambers of the O0~or»wr&tlve w i t h 
r&fertsoe to the reoel.pt of the seed grain to he produced 
on contract or acquired P? Tmrohftpe. Th® functions, of 
the co-operative as to such grain, vMl« they might i n c l u d e 
tho36 enwsr&tt'di services shove jaention&d, w u l d •also i n -
clud* ^csumU^tion of grain, atorage- of .auofc §r«ia ftad 
a l l o c a t i o n &f euoh grain i n irorsuanoe of it£ contracts with 
i t s meahsre. Tlw oo-operative 1$ thus engaged i n gr a i n 
.handling And i« responsible, f o r t h e e x c i c e t a x lJspo#e<?. upon 
moh g r a i n handling* I t Him envoys the Q«rr*«petiitBg and 
oongf«.uftat e s ^ p t l o n f r m property t&mtion e» to «uoh, g r a i n . 
Section l <13) no a p p l i c a t i o n to the g r i i a handler* e 
ffgoiae t * x . 3#e 0 t * t * v* G i t y of &»# Hainas, £&1 t*w«. 

l . w . ^ i . Kjt^ptiona fv<:& preperty m o t i o n &*» not 
applicable- to a x s l e i e - t a x a t i o n unlaces ( S p e c i f i a a l l y jaade so. 
The only e^.eaption provided by Chapter 236, Acts of t h * 5£nd 
General Assembly* as to #§r«ln handle!* w the 7>rr?vlclene 
a.® to $x»oa adore for aa&aassent and c o l l e c t i o n of t h a t eso&te 
t a j d o not In thaaealveg grant any e x e m p t i o n s * e n d i t w i l l 
he noted that s e c t i o n s tve and aeven of that A c t r e f e r o n l y 
to * g r a i n handled*, r a i s i n g the r u l e ©f s t a t u t o r y c o n s t r u c t i o n 
to the e f f e c t t h a t i n such cases there wan i n t e n t i o n a l omission 
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of other exemptions, Sutherland 0i£itutory C one true t i c n , 
3rd E d i t i o n , Section £915. 

In reeding thie opinion i t should b* kept i n ssind 
that for e i t h e r the purposes of tax imposition or tax' 
exemption under the provisions of th© .grain handling tax, 
the pro&uot, h*nflle<3 muet tee grain* In other words, i f 
the grain hm been m i l l e d or prcoeaead i n any way other 
tpan through those a«rvioee above ^msmevated &t the tieae-
of i t i receipt, I t would not be subject to the grain handl
ing tax **nfi conversely, i f i t had be*m no rallied or -n>ro~ 
caaaed' an of January l o t of' the tax year, I t *r«vuld no 
laager be srraln to q u a l i f y f o r axe»ptlon under the pro-
v i e * eh fit of r*e©ti*na »»??.! CSS), ana ?$ (2). the facta 
as reported to t h i s offlew Indicate thta grain, vhzn r e 
ceived., by the. co-<r»eratlve, had not been 0 0 treated that 
I t might be R&1& to have heen as of that time "processed"* 
We conclude that the eo-oper&tlve must pay the grain handl
ing excise tax upon the grain purchased on beh?If of i t s 
membera and i s thtte exempt frotc payment of any orcoerty 
tax with r e l a t i o n thereto. 

Very t r u l y yours, 

K. Iverson, 
Special Assistant attorney General 



,May 2 0 , 1957 

M r . Mark 0 . Buchheit 
Fayette County Attorney 
West Union, lowa 

Dear Mr, Buchheft: 

This wilt acknowledge receipt of your letter of May 16th addressed 

to Mr . Gorman A , Erhe, Attorney General, Attention: Leonard C . A b e b , 

wherein you ask that question number four of your leifcar of May 7 , 1957 

be answered, for the reason that there were In fact sates made of medScines 

and drugs by tha Steward and Matron of the Fayette County f a r m . In can-

versing with M r . Abels , your writer learned that he had this question from 

you but your writer did not then volunteer to supply the answer to this 

question pending receipt of a field investigator's report on an Investigation 

which was then in progress. The question you submitted is for purposes of . 

the record as follows; 

" 4 . In the event that purchases were made foe any and/or 
al l of the above classes of people, by the said County Farm 
Steward and Matron on behalf of the County, which of said classes 
of persons are required to pay sales tax on said purchases, and 
if any are required to pay such sales taxes en what amounts should 
the said sales taxes be figured? By way of explanation would the 
wholesale amount, which is tha amount that was paid for by the 
classes In questions 2 and 3 , be the amount that the sales taxes 
would be based on?'1 

It would serve llttte purpose to review the facts as they are stated 

in your letter of May 7th or as found by the Fie ld Examiners for the State 

Tax Commission in view of the very small amount of potential sales tax 



#2 
M r . Mark D. Buchheit 
May 2 0 , 1957 

liability involved. Suffice it to say, your writer and the Director of the 

Sales and Use Tax Division of the State Tax Commission, Mr. Don 

Cunningham, have reviewed these facts and have failed to find any " g a i n " , 

"benefit" or "advantage" to the vendors at the County Farm in sales of 

such medicines and drugs and, therefore, conclude that such vendors were 

not retailers for the purposes of the sales tax law. Section 4 2 2 . 4 2 , sub

sections 4 and 5 , and thus have no sales tax liability under the provisions 

of Sections 4 2 2 . 4 3 and 4 2 2 . 5 2 of the 1954 Code of lowa. The sales 

tax file on this matter will be closed on the strength of this joint con

clusion. 

Very truly yours, 

U. A. Iverson, 
Special Assistant Attorney General 

MAIifs 



May 21, 1957 

Ha Jor General Fred C. Tandy 
Adjutant General 
L o c a l 

Bet Leave of Absence Status for Inactive Duty Training 
Dear General Tandy: 

In your letter of April 8 you state that a City Attorney In one of our Iowa 
ci t i e s has ruled that city employees who are members of the Iowa National Guard 1 

are cot entitled to leavo of absence for the purpose of attending inactive duty 
training or d r i l l s with the Rational Guard under the provisions of Section 29.28 
of the Code of lc#a. Vou reqaest a c l a r i f i c a t i o n of the states of ^inactive duty 
training" end whether such "inactive duty trainls©" f a l l s within the leave-of-
abseacc privilege created by Section 29.28 of the Code of Iowa. 

In examining this problem,, I set out as follows tho provisions of Section 
29.28t 

"Leave of absence of c i v i l ecployees. A l l officers and erapleyees 
of tha state, or a subdivision thereof, or a municipality therein, who 
are members of the National Guard, organized reserves or any cooponeat 
part of the military, naval, or a i r forces or nurses corps of tfcis state 
or of the United States, shall, when ordered by proper authority to ac
tive state or federal service, be entitled to leave of absence from 
such c i v i l employment for the period of such active state or federal 
service, without loss of pay daring the f i r s t thirty days of such leave 
of absence. The proper appointing authority may make a temporary ap
pointment to f i l l any vacancy created by such leave of absence." 

Section 92 of th«s Itational defense Act, as amended, provides as follows: 
"Under such regulations as the Secretary of War shall prescribe, 

each company, troop, battery and detachment of the National Guard shall 
assemble for training and instruction * * * not less than 48 times each 
year * * 
"Inactive daty training" i s defined in National Guard Regulations 45 (3 Aug. 

1956), citing as authority the National Defense Act as amended; Career Cotnpensation 

6'7- 3 -
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Act of 1949 (PL 351, 31st Congress); and the Armed Forces Keserve Act of 4952 (PL 476, 
82d Congress), as follows: 

"Any of the training, instructions, duty, appropriate duties or equiva
lent training, or hazardous doty performed with or without pay by members 
of the Rational Guard, while in an armory d r i l l status, pursuant to Section 
92, National Defease Act, or Section 501, Career Compensation Act of 1949. 
This includes those assemblies conducted on week-end or holidays as a single 
or multiple d r i l l in l i o n thereof." 
An examination of our state statutory authorisation for leave of absence of c i v i l 

employees for military service discloses that i t i s applicable and the employee i s en
t i t l e d to leave-of-absence privileges "when ordered by proper authority to active 
state or federal service.** Where the wording of the statute i s clear tiiere i s no need 
for interpretation. 

• / 
I t Is the opinion of this office that National guardsmen performing inactive duty 

training or d r i l l s while in such status are not authorised to receive the benefits of 
the provisions of Section 29.26, Code of lorn, 1954. 

Yours very truly, 

mmst A . kwz 
Attorney General 

PJAEjrad 



May 2 1 i 1957 

,v&% uc> iald k* Poison 
Story Soimty Attorney 
i i a m i a , lows 

H«s Special r.4n«&iion 

riocaipt i s £c;.-.w«'Xe&-;©& of y w l o t tar" of May l>'t:i 

?vitory Comity h<?.s a a average d a i l y afcton'iasis® 
of ?jO.'>?'» The 3 t o r y Coaafcy Board of Sdneatloft i s 
softtempl&tln*; naeaging aorvioas oC a j»-a*soa to 
not as special oducatlon s-tfporvioor In %h<a bounty. 

"With raspoct to t h i s proposal, thars era sa
vors! 'inostlom that dc aot appear to b© c l a a r l y 
ttns\*3r©d i n th» Cod©* And i t i s ay understanding 
yfciat you talked with riob-srt itOttoatxireyy Art i-ihald, 
and IS'* £• P* •itehindler, Story County Suparinton-
dsnt of Schools, with respect to t h i s problem* 
I t i s also wy un&arsteading that you •will r o o a i r o 
a refmost for an opinion from *4r» 3roxal Lang©,' 
;ho i s -taad of r-It's spsc-ie*! education divi.tii.on* 

"£i the prosanfc t i n s aoaording .to tlt9 i n f e r -
r-afcion f u r n i s h o d m» !>y i i r * l^unabsrry, tho Ante 
•.School system i s receiving «om© sfcato a i d for tho 
f>m*i?oso of pay ug the wages of the person wno i s 
eating as spe c i a l education supervisor for ii?33a 
only* 

«specifi .-ally then, tho story Couaty flonrd 
\tovM l i k e to S:ntn; f i r s t of a l l I f the sfcato a i d 
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•would be paid d i r e c t l y to tho Story County Board 
of Muoation, would mean that they l a turn 
would decide essactly how i t was to ha spoilt, or* 
i n viavr of the s i t u a t i o n l i s t i n g between th© State -
Department and the ftaes School s y a t e % would ve 
simply receiva the balance of our pro-rata share 
of &&» stats a i d based on cur average d a i l y atten
dance*" 

fhe sa&fctor to waioh you r e f e r appears governed IT 
Section 2 d l * 3 ^ ( 3 , l a ) , Cod© 19$** as amended by Chapter l*»it Acts of the >6th General &sa©s&l/ as followss 

"'fhe d i v i s i o n of special education, aubieefc 
to the approval of tho state board s : i a l l ha^o 
foll o w ! utj duties and poy^rst 

H 
* « ! » * • • 

s,3» 3?o adopt plans of e d i t a b l e r ei*i»Durs©a@nt» 
i n whole or i n pt-rt, for coats of carrying out pro
e m s of sp e c i a l i u s t r n c t i - j n , as provided f o r thers-

* • * a » * 
To i-eako r u l e s and regulations tr? o&r.^y 

out tha fores ad 'is powers aud duties*" 
littles and Herniations made par su&at to the quoted 

statute appear at January 195b Supplement to 195^ I.IV.-U, pr^crs 
60 aiid 01* &aid rules provide basis for reimbursement * arid 
have been duly approved and f i l e d pur sua at to the provision? 
of Chipt^r 17kt Code 199** 36t2iiag appears on the face of st.M 
r u l e s i n d i c a t i n g any overreaching of the twtharifey oonferred 
by the ;jaoted'authorisation* 

Xhe a p p l i c a t i o n of said rules to reimburseosnt of 
l o c a l aa£ county programs of spe c i a l education presents a f a c t 
question to be determined between the I C K U I or county school 
a u t h o r i t i e s providing s p e c i a l education osrvicss arid the D i v i -
8ton of special ^Mucatl-m of the department of Public I instruc
t i o n * 

Very t r u l y yours f 

.saffi 
Lt-ij'Ki.'.J.i-} w » rtdi'stai.'} 
Assistant attorney Geaeral 



May 2 1 , 1957 

Mr* Charles Mather 
Sac County Attorney 
Sac C i t y j 'Iowa 
Dear i l r * i-fethers 

Your l e t t e r of A p r i l 25th was referred to the w r i t e r 
for attention and i n reply* beg to advise as follows. 

Your l e t t e r i n pertinent part reads as followss 
"One of the o f f i c i a l newspapers i a Sac Coun

ty during the past tuo years has f i l e d clai&s f o r 
l e g a l notices published by i t and the same have 
been approved and warrants issued and cashed for 
them* " They now f i n d that they &are e n t i t l e d to 
uaJcs a greater charge for the publication of these 
notices. 

"Is the Board of -Supervisors r--quired or em
powered to approve an additional claim for charges 
yhiea "./ere not rcade by a newspaper under t f i i s c i r 
cumstance?" 

1 assume the charges referred to are- those provided 
by 3ectl-.m 6 l b . l l as amended by the Acts of the !&-th General 
Assembly 9 Copter 213» Sections 1 and 2 (1951 )• 

I t appears from your l e t t e r that the newspaper, through 
mistake or ignorance of the statute, f a i l e d te sake a charge 
for the f u l l statutory fee as f i x e d by said statute above r e 
ferred to* 

This statute merely l i m i t s amount which my be uaid* 
(See GAG- 1 9 0 9 , pages 29b, 3 5 1 , and 3 7 0 . ) 

S7- S~- 3 
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Therefore, i n answer to your question* the Board of 
Supervisors, under the provisions of Sections 331*21 and 332*3(5), 
Code of Iowa, 195 ,̂ i s empowered to approxre a d d i t i o n a l claims 
up to the amount authorized to be paid i n fees for publications 
as set out i n Section 618*11, Code of Iowa, 195̂ # 

Yours very t r u l y , 

FHANK D* BIANCO 
Fhdjafm Assistant Attorney General 



May 22 ? 1957 

Mrs* Sva Parsons - deportation Clerk 
Board of Control of dtate .Institutions 
L O G A I, 
hear ,:rs* Parsonss 

Heceipt i s acknowledged of your i o t t o r of :-1ay I r t h 
as followss 

"In recent months several problems have ar i s e n 
concerning l e g a l settlement* I would appreciate 
your opinion i n regard to the f ollovjiag s 

"1* I f a woman, having le;;nl settlement i n 
a county i n the State of lowa, marries a man *»*ho 
has no known settlement, does she r e t a i n her o r i g 
i n a l l e g a l settlement? 

"2* A married woman continuously resided i n 
Iowa County from September 1952 to October 195b# 
tor husband was i n Iowa f o r two b r i e f p o r i o i s , froaa 
.Lpril 195^ to November 19$+ and from August, 195b 
to November 195b* i l l s absence from the State for 
a period of one year eo-istitutes loss of le;;;al set
ts lenient* Would the wife r e t a i n her l e g a l s e t t l e -
•••ont? 

" 3 . -.float constitutes abandonment? 
"h» What constitutes l i v i n g apart? 
s t5* A itiinor c h i l d '.-/as committed to all dor a 

i n 19**7* In 1951, -while s t i l l a :si:ior, on ess cape 
from itlldora, he was sentenced to the hen's reform
atory at Anarosa* In 1?^7 his parents ware .i»/n-

5"7- 5"-.31 /' 



rcsid-xits of the Jtata of Iowa, i n 1951 they had 
f i l l e d & l e g a l settle-sent i n an Iowa county* Since 
t h i s prisoner was a Elinor at th3 tiiue he was eom-
n i t t o d to ^ildora and Anamosa, would he acquire the • 
l e g a l settlement of h i s parents oven though he was 
i : ic:. :rcorated?" 

1, In a-is-.'sr to your f i r s t question, I tjoulu r e f e r 
you to A c t i o n t.-:.)i-*lo(^) 9 'Jc'-do 195:-, which provides i n p e r i l -
i i ' d o g_'.f 1U s 

"A married woman has ;;ha l e g a l settlement of 
her husband, ,lf ggo hJ2& s%& Jdl A I M • • » " 
(:i?r.\:asis ours) 

1 would further r e f e r you to Section 252.17, Code 
195% '.Alien provider- as followss' 

".Settlement continues. A l e g a l settlement 
once acquired s h a l l so remain u n t i l such person 
aas removed from t .is- state for more than one year 
or his acquired-a l e g a l settlement i n some other 
county or state*" 

Since the woman In question lias neither removed froT. the state 
nor &e ; ,ired a .new l e g a l settlement, the settlement she had 
at the t i io of her ;iarriago would continue pending happe:iing 
of •:>-.:•<? of taa events na^ed i n oectiou 252*17* 

2* fhe answer,to your f i r s t question also answers 
your second question. Section 2 5 2 *160* ) , Code 19$** quoted 
i n part above, pertains to the a c q u i s i t i o n of l e g a l settlement 
and i s co .\ditione& on whether the husband has o i® i n t h i s state* 
Section 252*17,' Quoted above, controls the loss of settlement. 
Obviously. the-;..wife cannot acaulre a new settlement from the 
husuand under' Section 252* 160-*) i f he lias none i n t h i s state* 
Since oho lias neither departed from the state for more than 
one year cior acquired a new settlement, she retains her l e g a l 
settlement* 

,3 and Li-* I t appears that your - t h i r d and fourth ques
tions arc submitted under the assumption that the d e f i n i t i o n s 
requested control the answer to your second question* Sueh 
i s not the case* dowever, for your information and guidance 9 I would advise you that "abandoned" i n the law of Domestic de
l a t i o n s Is for p r a c t i c a l purposes synonymous'with "deserted"* 
"Desertion" i s defined as the "act of leaving one's spouse or 
children an-'l renouncing one*s duties toward them*" See 26-A 
0,J*d., .bosertion, obi* Also see cases and opinions annotated 
at •-o b ? Section 252,1 X*C*A* 



Mrs* Parsons 

"Living apart" lias been defined as "to l i v e i n a 'sep
arate abode", ^cPaniel y,. jfteDania;if Id? do.2d 966, 96?* 292 
Ky* 56* I t has also been defined to include the s i t u a t i o n where 
"cohabitation ceased though both spouses l i v e d i n tha same house*" 
W f l U g« SfflWix 2 9 S o « 2 d 23b, 2jf0 5 156 F l a , 502$ dove, y.. 
Cfroab^ff 102 A.2d 905, 906$ 96 H.K. U-69* For situations' where 
the terms have applied see ^tate. £X r ^ l i&nisla v.* Peison, 233 
Iowa d65, 10 h*W*2d 6h-5$ ]^§jMM^m 3i3ffi£y; 2* £s&& 13? 
Iowa 333 5 133 6335 19*2 Report of the Attorney General, 
page VO5 19h0 Report of tho attorney General, page 1J9» 

5* i n answer to your f i f t h question, Subsection 3 
of .Section 252116 provides that an inmate of an i n s t i t u t i o n f:.c-
quires no settlement i n the county where the i n s t i t u t i o n i s 
located* Xt i s also apparent, from ths nature of tha i n s t i t u 
tions i n which the subject was an inmate, that his father hrd 
no r i g h t to care, custody, or control of subject durliig tho 
term of confinement* lour question states that the father had 
no S0ttl©me8$j|l*&- low p r i o r .to the o r i g i n a l com'rltment. n e i 
ther can i t be said that the father hid lawful care„ custody* 
or control of the subject during the time he was at large f o l 
lowing his escape* In an opinion which appears at page '525 
of the 19^0 deport of the Attorney General, the following state
ment i s made with respect to Section 252*16(5) wai ch provides 
a minor takes the settlement of his fathers 

"This section, as we view i t , M s no a p p l i c a 
t i o n to a cane where the father has l o s t the" r i g h t 
to.the care, custody and control- by j u d i c i a l doter-
mintation*" 

Since the father had no lowa settlement at the ti-'.ie 
subject was committed, had l o s t the r i f h t to care, custody, 
and control of subject-by the time he acquired Iowa settlement, 
and the subject had attained Majority p r i o r to release from 
confinement, I am of the opinion that subject .has no l e g a l set
tlement i n Iowa and can acquire one only by continuous residence 
i n one county for a period of two years without being w&rr.3d 
to depart as provided i n Subsection 1 of Section ig5.hl6. 

Very t r u l y yours ? 

Assistant Attorney General 



May 23, 1957 

hr. i&igar S. Gage, Jr», C P , A . 
Secretary- freasurer 
Iowa iioard of Aecountaney 
725 Brick and ' f i l e Building 
Hason c i t y , lowa 
.Dear Sagas 

deference i s made to-your l e t t e r of May 16, 1957, 
the pertinent part to be considered i n t h i s opi;-i ;n loading 
as follows* 

"Section l l 6 , ! t , dode of Iowa, 195* reads as 
f o l l O W S 5 

ntMo compensation-expenses• No compensation 
s h a l l be paid to any member of the board for ser
vices as such, but the mesiba^s thereof s h a l l bo 
allowed the necessary t r a v e l i n g , p r i n t i n g and oth
er expenses incident to the discharge of t h e i r du
t i e s . B i l l s for the expense of the board or I t s 
members s h a l l be audited and allowed by the state 
comptroller and s h a l l be paid from tho fees r e c e i v 
ed tmder the provisions of t h i s chapter, 1 

"i'his Section has been amended by House F i l e 
503, Acts of the 57th General Assembly, which, i n 
c i d e n t a l l y , has not yet boon signed by the Sover-
nor, douse F i l e 500, Acts of the 57th doneral As
sembly reads as follows? 

"'Section 1« Amend section one hundred s i x 
teen paint four (116.*) ? Code 195*, by adding af
ter the word "duties.* In l i n e s i x (6) the follow-
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"'The board .shall have power to eaploy such 
l e g a l , t e c h n i c a l , and c l e r i c a l assistants and i n 
cur such expenses as $3ay be necessary to properly 
carry out tae provisions of t i l l s chapter, inn; the 
t o t a l amount expended to carry out trie orovisio-.s 
of t h i s act s h a l l not e:-.eee& t. / . r t y - s i j : frxnhn *! 
do'U&rs (¥3*bO0*0O) par yo&r. 8 

r e s p e c t f u l l y r e v e s t c i of.fi a i a l opinion 
a$ to the following J 

"Is the i3»b00.00 per year l i r d t a t l o n I n House 
F i l e 5 0 0 , /lets of the 5 7 t h General Asaeeibly, a p p l i -
Cfid?l# only to the a d d i t i o n a l provisions set f o r t h 
l a .dbus© F i l e 5<>0f /iota of the 5 7 t h dancral Attxta* 
fely$ and not to tho e n t i r e provisions cf Chapter 
l l o , Code of Iowa, X95fr» as asend©d?'K 

fh© general rude of construction or Interpretation 
of t h i s question appears to oe & i n ^ i l'!.4b, icKnv. 
3 d ^ $ w i i c d reads ac f o l l o w s 

" , « • hnendinents are to bs construed toge
ther with the o r i g i n a l act to which they r e l a t e 
sis.- c o n stituting one law, and also together with 
other statutes on the sam subject, r-s w e l l -is pre-
vi*>us aaoaisaants on the snv«s suai-oct^ a#. p''.rt of 
a coherent $$vtm« of l e g i s l a t i o n ! oa& thilt r u l e 
i s applicable where a Ir.-x-er indepeniont statute 
?4®ands 2 former statute 0.7 i m p l i c a t i o n . 

II ijf * <: -fr W -it 

General tarsus i n a statute nay ha regarded as l i m i t s 
by subJf-o?ir.ent more s p e c i f i c terns5 an! tho c&itlor> of one ik.o, 
Implies the ©xcli'Slon of auothart ezrr-::3olo uni";*r oot scwiv-
SIOJ a l t - r r i u s . fho l e g i s l a t u r e i s i t s own load.00 rather* 

» statute i s not open to construction a jaatfcs? 
of coiArse* I t i s opsn to co xstructloa ooly whore thy lsns*ra\? 
used In tho statute"requires i n t e r p r e t a t i o n , In. t i % v*horo 
the statute i s ambitions 01? w i l l bear two or sioro cons true t;L"--;;s 
or i s of doubtful or obscure i&aaning that roasoni-.bio -jiinds .£l 
be uncertain or disagree as to i t s 'uearUne;, 

I t i s - therefore, our opinio** that tho p l a i n Meaninr: 
of lions® - l i e 5 w > , Acts of tho 5 7 t h Oaneral ;is:5o;~bT/, root-i*^. ''o 
the dbard of jtoaottr&aney to 0 t o t a l oxr-on.iiture f o r expands 
cf V<.o brvted to .•-3»o00#0D per yoar for l ^ ; ; a i s technical j> :j-io" 
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c l e r i c a l assistants and such expenses as stay be necessary to 
properly earry out tha provisions of Chapter l l o , Code of Iowa, 
1 9 $ . 

Respectfully submitted, 

mma® A . -MB& 
Attorney Gene -al of lowa 

ec-«- d» K. Hansen, Cnairaiaa 
L» hh Bock, Member 

$3AiK D, BIMCG 
Assistant Attorney General 
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Mr. Bert Bandstra 
Marion County Attorney 
Court House 
K n o x v i l i e , lowa 
Dear S i r : 

Please accept my apologies f o r not answering your 
l e t t e r d i r e c t e d to Attorney General Erbe under date of A p r i l 12, 
195>7* and which was assigned to me f o r r e p l y . Other o f f i c e 
commitments have prevented me from g i v i n g t h i s matter much 
thought p r i o r to t h i s time. 

From the text of your l e t t e r I am presuming the f o l l o w i n g 
facts? That "A" and "B" were apprehended i n a motor v e h i c l e at 
a time when "A H was o p e r a t i n g the same and was i n an i n t o x i c a t e d 
c o n d i t i o n . That "B", who was not operating the v e h i c l e , was 
nevertheless a r r e s t e d and charged with the crime of'OWIVI, Second 
Offense" and as an accomplice, i t appearing that she had p r e v i o u s l y 
been convicted in Marion County, lowa, on an OMVI charge. "B" 
at the time of the a r r e s t admitted ownership of the c a r , but i t 
was l a t e r discovered that the c e r t i f i c a t e of t i t l e to the car 
bore the name of her s i s t e r who r e s i d e s in Perry, lowa. Jt i s 
assumed that the prosecution can prove that "B", who r e s i d e s i n 
Des Moines, lowa, was a c t u a l l y in possession of the car at a l l 
t imes. 

Your question, as s t a t e d , i s as f o l l o w s : "Does ownership 
for the purposes of t h i s p a r t i c u l a r offense mean the l e g a l t i t l e 
holder or does i t mean the person who i s the e q u i t a b l e owner and 
has the r i g h t to possession of the car at a l l times?". As you 
stated in your l e t t e r there i s l i t t l e , i f any, a u t h o r i t y on the 
question and c e r t a i n l y none d i r e c t l y in point in lowa. 

Of course, you are confronted at the outset of the case 
with the p r o p o s i t i o n of proving MB" to be an aider and a b e t t o r . 
Mere presence at the scene of a crime as a general r u l e may not 
amount to a i d i n g and a b e t t i n g t h e r e i n ($tate v. Bosworth, 170 
lowa 329» 152 N.W. 58l), but mere presence alone under some 
circumstances w i l l show g u i l t as an aider and abettor ( S t a t e v. 

f 7 - J T - 3-3 
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Dunn. 116 lowa 219, 89 N.W. 9&k\ State v. F a r r i s . 189 lowa 505, 
I/O N.W. 36l). As s a i d in the Dunn cases 

"To c o n s t i t u t e a i d i n g and a b e t t i n g , i t i s not 
necessary that the p r i n c i p a l be encouraged by words. 
The f a c t s of the defendant's presence may alone, 
under some circumstances, bring htm w i t h i n the 
r u l e of the s t a t u t e , and i t then becomes a ques
t i o n of f a c t f o r the j u r y to determine, under 
proper i n s t r u c t i o n s . " 

and, of course, where p a r t i c i p a t i o n of a person i s evidenced by 
some a f f i r m a t i v e conduct or act such person i s g u i l t y of a i d i n g 
and a b e t t i n g . See State v. Davis. 191 lowa 720, 183 N.W. 31̂ 5 
State v. CanaUe. 206 lowa 11̂ 9, 221 N.I. 8M7j State v. G r i f f i n , 
21b lowa 1301, 25^ N.W. 8̂ 1; and State v. Myers- 207 lowa 555. 
223 N.W. 116; State v. Storms. 233 lowa 655, 10 N.W. 2d 53J 
State v. R u s s e l l . 2̂ -5 lowa 1190 f 66 N.W. 2d 35. See a l s o 22 
C.J.S. 158,159. 

The f a c t s of the case are that at the time of apprehension 
"A" was behind the wheel of the car d r i v i n g i t and "B" was pre
sumably s i t t i n g in the f r o n t seat next to him. The a c t u a l owner
ship of the car i s not d i s p u t e d , "B" c l a i m i n g the ownership, and 
i t being assumed that the State can prove "B" was a c t u a l l y i n 
possession of the car at a l l times, though not the l e g a l t i t l e -
holder. In e f f e c t , the act of "B w i n g e t t i n g into the r i g h t -
hand seat of the car away from the d r i v e r * s seat was such an act 
that she in e f f e c t s a i d to "A", "I want you to d r i v e my c a r . " 
Her a c t i o n s were j u s t the same and c e r t a i n l y had the same e f f e c t 
as spoken words of approval or command. In other words, her 
a f f i r m a t i v e act and conduct would be s u f f i c i e n t to take the 

, case out of the r u l e that mere presence i s not s u f f i c i e n t to make 
her an aider and abettor. There i s c e r t a i n l y something more than 
mere presence in the i n s t a n t case; "B" was not a bystander who 
innocently happened to be on the scene of the crime. The common 
purpose of "B" and "A" was to d r i v e the car and to r i d e i n i t . 
It would be immaterial as to where they were going and f o r what 
ul t i m a t e purpose, and "B" was present i n the car by preconcert. 
Furthermore, "Bfl must have known that her e s c o r t , the a c t u a l 
d r i v e r of the c a r , was i n t o x i c a t e d , and, as a reasonable person, 
must c e r t a i n l y have r e a l i z e d that a crime was being committed 
by a l l o w i n g him to d r i v e i n h i s i n t o x i c a t e d c o n d i t i o n . 

It does not seem to me to be too m a t e r i a l to your case 
as to who owned the motor v e h i c l e involved. In the case of 
Starts v. Myers, supra, the other occupant and ac t u a l d r i v e r of 
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the v e h i c l e were both i n t o x i c a t e d , and together they herd agreed 
that the d r i v e r should d r i v e the other occupant's c a r . The 
Court i n holding such occupant to be an accomplice made t h i s 
observation* 

" I t i s the opera t i o n of the motor v e h i c l e while 
in an i n t o x i c a t e d c o n d i t i o n that c o n s t i t u t e s an 
offens e . * * * * * 

rr * * * * * * * * 

"Even though only one person can be engaged i n 
the p h y s i c a l o p e r a t i o n of a motor v e h i c l e at one 
time, and even though another may be incompetent 
i n person to commit the crime, i t i s p l a i n that such 
other, though not engaged in such p h y s i c a l a c t , may 
have caused or aided i n the operation by the drunken 
person, and hence be l i a b l e to indictment t h e r e f o r . 

"B" i n the i n s t a n t case had the possession and c o n t r o l , 
i f not the eq u i t a b l e ownership to the v e h i c l e . The common mission 
of "B" and "A" was to d r i v e the car. It would make no d i f f e r e n c e 
as to what the u l t i m a t e purpose of the d r i v e was, whether i t was 
to procure more l i q u o r to d r i n k , to go on a joy r i d e or j u s t to 
r i d e home. The main f a c t i s whether or not the car was being 
d r i v e n , as that i s the element i n is s u e , i t i s not a crime to 
dr i v e from one place to another, but i t i s a crime to so d r i v e 
while i n t o x i c a t e d . 

It i s true that i n th© Myers case there was d i r e c t t e s t i 
mony of a c t u a l words of encouragement to the d r i v e r of the c a r , 
and i n your p a r t i c u l a r case the encouragement given to the d r i v e r 
of the car may be, because of want of other propf, confined to 
encouragement by p h y s i c a l a c t s and p h y s i c a l conduct but, as 
pointed out in th© c i t a t i o n i n 22 C.J.S. r e f e r r e d to above, the 
cases make no d i s t i n c t i o n between words of encouragement, a c t s 
or deeds. In a d d i t i o n to t h i s f a c t , as stated before, there can 
be an a i d i n g and a b e t t i n g by mere presence even though no words 
are spoken or p h y s i c a l a c t s or deeds are done, and our cases a l s o 
hold that i f a person i s present by preconcert there i s an a i d i n g 
and a b e t t i n g ( f o r i l l u s t r a t i o n , a lookout at a robbery or a d r i v e r 
of a car involved i n a robbery;. 

I r e a l i z e that what 1 have said above does not s p e c i f i 
c a l l y answer your question, a question which I f e e l w i l l have to 
be resolved by the c o u r t s ; however, I have attempted to point out 
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some ideas which you might be able to use i n argument to the 
Court, and I t r u s t you w i l l f i n d the same h e l p f u l . 

Very t r u l y yours, 

RRRD/fm RAPHAEL R. R. DVORAK 
F i r s t A s s i s t a n t Attorney General 
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1'lTs VU Qra.ut Cu'Viiagliam 
Secretary 5 &ceeiitive doimcil 
L 0 J A It 

Deer /Sr. Cuu-iinghar'.s 
"C'lis w i l l acknowledge receipt of yours of even date 

i n wiio'i you submitted the following * 
•'Will you hiudly ^ive me an opinion, that I 

woe Id l i k e to have before the Council meeting on 
j'it-.:.dayj ;-lay 27th, on Chapter d2«l, Code of ic\»a, 

as to whether i t i s raajidatory that the Board 
of . in e illxardnors be siaintained at f i v e «aenb*»rs» 

"X might explain th-.-t at the present 'time we 
hsvo o i l ; / t.-iree members, having l o s t one i n Octo
ber of l a s t year* Tills coming Monday, a new appoint-
v ^ t w i l l be approved bringing"-it up to four, but 
us 1 say, tha -vuestion i n ny.-.miad i.*}, as tc whether 
c-r not the hoLtrd must ho ?r;aihta.:.hcd o.i f i v e > - e f 2 b e r s » J S 

In reply Ih.-u* >to, X advise as follows s 
statute to whdeh you r-::-f ;-.y, ' i s c t i . . > 2 . i , Code 

1954- s ">-v cvidos as follows s 
"idSarJ, of epiajszagrs. ~~ cois:oe..^;-t.ioa* The ex-

eer.tive cou o i l s h a l l , on or before June 3.0 of each 
.e-'en-iu-ftbered year, appoint a board of f i v e exam
iner s.7 consisting of two p r a c t i c a l rsiners and two 
nine operators, a l l holdin:; c e r t i f i c a t e s of eompe-
'-"•••IQ.I>- :.<: -r/dnG' ''"'I'e-ieuj cv:d one Ti:iir<*. en?!' i . .:-r y 

5" 7- JT~ S/f >y 
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each of whom s h a l l have .had at least f i v e yaar& 
actual experience i n his profession immediately \ 
preceding .his appointment, who s h a l l hold o f f i c e 
for a term of two years, and u n t i l t h e i r successors" 
have been appointed and have q u a l i f i e d . V \ 

"Each member of the board of examiners s h a l l , \ 
i n addition to necessary traveling and hotel expensVs\, 
receive ten d o l l a r s per day f o r each day a e r i a l l y \ \\ 
engaged i n the discharge of h i s duties, including \ \ 
compensation f o r the time spent i n t r a v e l i n g to • s, 
and from the place of conducting the examination \ \ 
and for a reasonable number of days for the prep- yf^ 
aration of examination questions and the reading • \ \ 
of papers, i n a d d i t i o n to the timo a c t u a l l y spout 1 \ \ 
i n conducting examinations. Ho examiner s h a l l r e - j \ 
ceive r.;ore than, four hundred d o l l a r s per diem com- < \ 
•causation i n any one year." j \ 

,5 v-
In my opinion, the above statute i n th~; use of th$ 

word " s h a l l " i n the f i r s t l i n e thereof, imposes the duty up̂  
the Executive Council to appoint and maintain a Hoard of Hij^| 
BjKimiuors composed of f i v e (lJ) members. 

Vary t r u l y yours, 

OSimfm. decoad Assistant Attorney General 



) 
) 

May 2h9 1957 

Dr. iU I'» Opsahl, Cidropractor 
Secretary, Doard of Chiropractic libca.r&ners 
State Department of --iealth 
i> 0 w A L 
.Dear or, ^psahls 

f h i s t d . l l acknowledge receipt of yours of tho 2 3 r d 

i n w.ilch you submit the following* 
"'four opinion i s requested whether a decretory 

of an iSxamining - 6 o a r d selected under section 1 ^ 7 . 2 2 
i . - . e n t i t l e d to compensation for each day a c t u a l l y 
engaged i n the discharge cf duties." 

In reply thereto I advise as follows? 
According to Section ^+7 ,1^ .the composition of ©sat*-

inin g . : >oard3, Including the Board of O'siiropractcrs, i s t h i s 5 

"Coiaposi.t,iro;aj of boards* 3&ch e:ranining board 
f>nall consist cf three members, except the dental, 
medical Dzaainers and nurse boards each of wd.ch 
•Trdl consist of f i v e members*" 

Organisation for t h - conduct of the a f f a i r s of such 
examining boards, including the Board of Chiropmctie ikramin-
ers, i s provided by Section lk-?022 as follows: 

"Officers* ?&ch examining board s h a l l org&~ 
•.h.3a annually and s h a l l select a chairman and a 
a*crot&ry from i t s own membership*" 

http://td.ll
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Compensation f o r the members of such boards, i n c l u d 
ing the Board of Chiropractic Examiners, i s provided by Section 
1^7*2^, Code 19 5*+» i n terms as follows* 

'*Compensation. Each member of an examining 
board s h a l l , i n addition to necessary t r a v e l i n g 
and hotel expenses, receivs ten d o l l a r s per day 
for each day a c t u a l l y engaged i n the discharge of 
Ms duties, including compensation for the time 
spent i n tr a v e l i n g to and from the place of conduct
ing the examination and for a reasonable number 
of -ays for the preparation of examination question© 
and the reading of papers, i n addition to the time 
ac t u a l l y spent i n conducting examinations• n 

Accordingly, tinder the authority of the foregoing; 
sections, a member of an examining board who, among other du
t i e s , performs duties as secretary, i s e n t i t l e d to be compen
sated for performance of such duties i n accordance with the 
directions of the rp-ioted sections. 

Very t r u l y yours, 

OiJsafm 
OoCAR STiUUdS 
Second Assistant Attorney General 
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Hon., Dewey B u t t e r f i e l d 
President 
County Treasurer's Association 
Waterloo, Iowa 
liy dear lit?. B u t t e r f i e l d : 

I address you as President of the County Treasurer 1s 
Association i n connection with c e r t a i n questions propounded 
by you i n connection with House File. 372, 57th General Assem
bly. The questions propounded are these: 

"With the law e f f e c t i v e July if, 1 9 5 7 , can tran
s i t companies ash for a refund of current r e g i s t r a 
t i o n , and pay i n l i e u $12.50 for balance of year 
1957? 

"In 1959 w i l l t r a n s i t companies pay .|12»50 
for f i r s t s i x months, and than register t h e i r ve
hic l e s on a prorated basis for balance of year 1959? 

"What type of r e g i s t r a t i o n receipt and license 
plate can County Treasurer issue to urban t r a n s i t 
companies - because a l l money i s turned over to 
municipalities?" 

House F i l e 372, 57th General Assembly, e f f e c t i v e July 
h9 1957, provides as follows: 

"An Act r e l a t i n g to urban t r a n s i t companies 
and systems, providing for temporary license fees 
for t r a n s i t system vehicl e s , and making ce r t a i n 

f7- S-



Hon. De\\rey B u t t e r f i e l d 2~ May 2h9 1957 

tax provisions of lav; temporarily inapplicable. 
"Be I t Enacted by the General Assembly of the 

State of Iowa: 
"Section 1. 'An urban t r a n s i t company1 i s one 

which operates buses or t r o l l e y cars or both, p r i 
marily upon the streets of c i t i e s and towns over 
well-defined routes between certain termini, for 
the transportation of passengers for a uniform f a r e , 
and 'wiiich accepts f o r passengers a l l who present 
themselves for transportation without discrimina
t i o n up to the l i m i t of the capacity of each vehic
l e . Included are street railways, plants, equip
ment, propert3' and r i g h t s , used and useful i n the 
transportation of passengers. Motor c a r r i e r s and 
interurbans subject to the j u r i s d i c t i o n of the state 
commerce commission, and taxicabs, are not i n c l u d 
ed. The physical property and operation herein 
described s h a l l be known as 'an urban t r a n s i t sys
tem', 

"Sec. 2. Any person, f i r m , corporation or 
company operating an urban transmit system s h a l l 
pay to the county treasurer annually as a r e g i s t r a 
t i o n fee for each bus 3 car or vehicle used i n the transportation of passengers, twenty-five d o l l a r s 
($25^00), which s h a l l be paid into the municipal 
street fund. No other provision of law providing 
for'^the payment of taxes, r e g i s t r a t i o n , or license 
fees for vehicles s h a l l be applicable to any bus, 
car, or vehicle for the transportation of passen
gers owned and operated by any urban t r a n s i t com
pany. 

"Sec. 3 * Sections three hundred twenty-one 
point one hundred nineteen (321,119) and three hun
dred twenty-four point two (32*+.2), Code 19'9+9 as 
amended by chapters forty*>four (M-u and one hundred 
seventy-one (171)j acts qf^the F i f t y - s i x t h General 
Assembly, and section threllMindrod - twenty-six uoint 
two ( 3 2 0 . 2 ) , Code 199+, s h a l l not be applicable' 
to urban t r a n s i t companies or systems, 

"See, h. Section, four hundred seventeen point 
f i f t y - f o u r 0+17,9+) > Code 195*+, as amended by chap
ter two hundred s i x (206), Acts of' the F i f t y - s i x t h 
General Assembly, i s inapplicable to urban.transit 
companies or systems. 

"Sec, 5. Section four hundred t h i r t y - f o u r point 
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f i f t e e n (1+35+.l5), Code 195^» i s amended by adding 
thereto the f o l l o w i n g : 

"'Trackless t r o l l e y s , buses, cars and vehic- ' 
les used for the transportation of passengers owned 
and operated by any urban t r a n s i t company as a part 
of an urban t r a n s i t system s h a l l not be included 
i n the determination of the value of an urban tran
s i t system for taxation purposes.' 

"Sec. 6. The provisions of t h i s Act s h a l l 
be i n force and ef f e c t for the biennium beginning 
July k% 1957, and ending June 30, 1959." 

In respect thereto and i n answer to your questions, 
I advise as follows: 

1. The foregoing statute makes no provision for a 
refund 6f fees paid for r e g i s t r a t i o n of any bus, car, or v e h i c l e , 
within 'the terms of the foregoing statute and lacking statutory 
authority to make a refund thereof, refund cannot be made. 

2. In answer to your question numbered 2, I advise 
that r e g i s t r a t i o n of any bus, car, or vehicle w i t h i n the terms 
of the foregoing statute w i l l require payment of $25.00 i f pay
ment, be made i n 1959 p r i o r to June 30th of that year. Regis
t r a t i o n thereafter w i l l be made and fees paid by r e g i s t r a t i o n 
under the permanent law. 

3 . In answer to your question mmibered 3 , I advise 
that r e g i s t r a t i o n receipt and plates w i l l be issued for any 
bus, car, or vehicle w i t h i n the terms of the foregoing statute 
the same as i f the r e g i s t r a t i o n fees were paid to the County 
Treasurer to become part of the County fund. 
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Transmission of the fees paid to the Comity Treasurer 
to the c i t y i s an implied duty of the County Treasurer. 

?ery t r u l y yours, 

OSCAR STRAUSS 
GS:mfm Second Assistant Attorney General 

) 
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Honorable Clark H. McNeal 
State Representative 
Belmond, lowa 
Dear Hr. McNeal: 

Re; Belmond Municipal H o s p i t a l 
Reference i s made to your recent i n q u i r y of t h i s 

o f f i c e at which time you requested an answer to the f o l l o w 
ing question: 

"May a C i t y or Town Treasurer withhold from 
h o s p i t a l funds a s u f f i c i e n t amount to pay a 
past due water b i l l due and owing the muni
c i p a l i t y ? J ! 

Confirming my previous o r a l o p i n i o n , i t i s our 
b e l i e f that such funds cannot be withheld by the C i t y or 
Town Treasurer. Section 380.4 of the 195** Code of lowa 
imposes merely m i n i s t e r i a l d u t i e s upon the Treasurer and 
I quote: . . s h a l l r e c e i v e and disburse a l l funds 
under the con t r o l of s a i d board as ordered by i t . . .". 

Therefore, i t i s the opi n i o n of t h i s o f f i c e that 
the C i t y or Town Treasurer has no a u t h o r i t y to make any 
disbursements from the funds of s a i d h o s p i t a l t r u s t e e s 
unless s p e c i f i c a l l y ordered by them. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 
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M r . Martin Lauterbach, Chairman 
State Tax Commission 
State Office Bui ld ing 
Des M o i n e s , lowa 

Dear M r . Lauterbach: 

T h i s w i l l acknowledge receipt of your request for an opinion of this 

department concerning a question presented to your office by Elmer F . 

Heckinger , Director of the Income Tax Div i s ion of your commission. T h i s 

question is as fo l lows: 

"In the very near future it w i l l be necessary to have prepared 
the 1 9 5 7 lowa Individual Income Tax forms. 

" W i t h that thought in mind, ! am handing you herewith a 
suggested income tax form for use in 1 9 5 7 . A s you can readily 
ascertain/ this form is quite a radical departure from the forms in use 
these past two years . In my opinion , however, i t i s mandatory to 
use this type of form if we are to properly perform our audit funct ion. 
The audit staff of this D i v i s i o n cannot properly function unless we 
receive more detailed income tax forms. Continued use of the ex is t 
ing tax forms w i l l undoubtedly result in tremendous losses of revenue 
to the State of Iowa. 

"In suggesting the attached form ! am mindail of the fact that 
the author of our present income tax law intended the use of a tax 
form of extreme brevi ty . I respectfully suggest, therefore, that, to 
al leviate any doubt as to the val idi ty of using this type of a form, 
this matter.be submitted to the office of the Attorney General with 
a request for an of f i c ia l opinion as to whether or not the State Tax 
Commission is empowered, under chapter 4 2 2 , Iowa code 1 9 5 4 , 
as amended, to design a return of its own choosing, if it i s the 
Tax Commission's belief that such form w i l l permit a more effective 
administration of the income tax l a w . " 

http://matter.be
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We note from the suggested income tax form for use in 1 9 5 7 submitted 

with your inquiry that the departures from the requirements of the present Forms 

cal l for additional information to be supplied by the taxpayer in the following 

categories: 

1 . Itemization of sources of wages, salaries, bonuses and other 
compensation before pay roll deductions. 

2 . Entry of and explanation of "excludable sick pay." 

3 . Accounting of receipts and operating expenses to determine profit 
or loss from an individual business or profession. 

4* Summary of other income received by the taxpayer in the form of 
rents, royalties, dividends, interest and capital gains. 

5 . Itemization of personal deductions where the standard deduction 
is not taken. 

Except for the time of filing returns, Section 4 2 2 . 2 1 of the 1954 

Code of lowa, as amended, was left unchanged by Acts of the 56th General 

Assembly. Such section, as amended, provides as follows: 

" 4 2 2 . 2 1 F o r m a n d t i m e of r e t u r n . Returns shall be 
in such form as the commission may, from time to time, prescribe, and 
shall be filed with the commission on or before the last day of the 
fourth month after the expiration of the tax year. In case of sickness, 
absence, or other disability, or whenever, in its judgment, good cause 
exists, the commission may allow further time for filing returns. The 
commission shall cause to be prepared blank forms for said returns and 
shall cuase them to be distributed throughout the state and to be 
furnished upon application, but failure to receive or secure the form 
shall not relieve the taxpayer from the obligations of making any return 
herein required. The state tax commission may as far as consistent 
with the provisions of the code so draft income tax forms as to conform 
to" the Income tax forms of the internal revenue department of the United 
States government. 

"The state tax commission is hereby authorized and directed to 
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make available to persons required to make personal income tax returns 
under the provisions of this chapter, and when such Income is derived 
mainly from salaries and wages or from the operation of a business or 
profession, a form which shall take into consideration the normal de
ductions and credits allowable to any such taxpayer, and which wil l 
permit the computation of the tax payable without requiring the listing 
of specific deductions and credits. In arriving at schedules for payment 
of taxation under such forms the state tax commission shall as nearly 
as possible base such schedules upon a total of deductions and credits 
which will result in substantially the same payment as would have been 
made by such taxpayer were he to specifically list his allowable de
ductions and credits. In lieu of Such return any taxpayer may elect to 
list permissible deductions and credits as provided by law. it is the 
intent and purpose of this provision to simplify the procedure of collection 
of personal income tax, and the commission shall have the power In any 
case when it deems it necessary or advisable to require any taxpayer, 
who has made a return in accordance with the schedule herein provided 
for, to make an additional return in which all deductions and credits are 
specifically l isted. The commission may revise the schedules adopted 
in connection with such simplified form whenever such revision is 
necessitated by changes in federal income tax laws, or to maintain the 
collection of substantially the same amounts from taxpayers as would be 
received were the specific listing of deductions and credits required." 
(Emphasis ours). 

Section 4 2 2 . 6 1 ( 1 ) of the 1 9 5 4 Code, unchanged by the Acts of the 

56th General Assembly, provides: 

" 4 2 2 . 6 1 P o w e r s and d u t i e s . 

" 1 . The commission shall have the power and authority to 
prescribe al l rules and regulations not inconsistent with the provisions 
of this chapter, necessary and advisable for its detailed administration 
and to effectuate its purposes." 

The definition of income subject to tax was changed by Section 6 , 

Chapter 2 0 8 , Acts of the 56th General Assembly, to provide as follows* 

"Sec. 6. Section four hundred twenty-two point seven ( 4 2 2 . 7 ) , 
Code 1 9 5 4 , is amended to read as follows: 'The term "net income" 

j means the adjusted gross income as computed for federal income tax pur
poses under the Internal Revenue Code of 1 9 5 4 , with the following 
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adjustments: 

" ' 1 . Subtract Interest and dividends from federal securities. 

'' ' 2 . Ac'd interest and dividends from foreign securities and 
from securities of state and other political subdivisions exempt from 
federal income tax under the Internal Revenue Code of 1 9 5 4 . 

" ' 3 . Where the adjusted gross income includes capital gains 
or losses, or gains or losses from property other than capital assets, 
and such gains or losses have been determined by using a basis 
established prior to January 1 , 1 9 3 4 , an adjustment may be made, 
under rules and regulations prescribed by the state tax commission, 
to reflect the difference resulting from the use of a basis of cost or 
January 1 , 1 9 3 4 , fair market value, less depreciation allowed or 
allowable, whichever is higher. Provided that the basis shall be fair 
market value as of January 1 , 1 9 5 5 , less depreciation allowed or 
allowable, in the case of property acquired prior to that date if use 
of a prior basis is declared to be i n v a l i d . ' " 

Section 4 2 2 . 7 , Code of 1 9 5 4 , before such amendment, provided as 

followsi 

" 4 2 2 . 7 'Net i n c o m e ' d e f i n e d . The term 'net income' 
means the gross income of the taxpayer less the deductions allowed 
by this d iv is ion . " 

The audit function of the Tax Commission is not substantially altered 

by the revision of the definition of income subject to tax. That "net Income" 

is to be "adjusted gross Income as computed for federal income tax purposes 

under the Internal Revenue Code of 1 9 5 4 " with certain adjustments does not 

suggest that the taxpayer's computation of such figure is conclusive as to the 

tax base or that the Tax Commission could not review such computation and 

adjust such computation to conform with the Internal Revenue Code. We find 

no statutory limitation on the Commission's authority to prescribe income tax 
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forms or the information required to be supplied thereon so long as such forms 

and requirements are reasonably related to the purposes of the income tax law. 

The departures suggested from the requirements of the present individual income 

tax form meet this test. Such suggested revision would be consistent with the 

legislative authorization in Section 4 2 2 . 2 1 of the 1954 Code, above cited, 

that the Commission may, consistent with the Code, draft income tax return 

forms to conform to those of the internal revenue service which require such 

information. 

Accordingly, we conclude that a return form such as that submitted with 

your inquiry could legally be prescribed. Since questions of policy in income 
) 

taxation within the framework of the law are within the exclusive jurisdiction of 

the Tax Commission, we do not consider, in rendering this opinion, those 

questions of such nature which are inherent in the question posed. 

Very truly yours, 

M. A. Iverson, 
Special Assistant Attorney General 

UAUH 

) 
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Honorable Herschel C„ Loveless 
Governor of lowa 
B u i l d i n g : 
My dear Governor: 

This w i l l acknowledge r e c e i p t of yours of the 22nd i n s t . 
in which you submitted the f o l l o w i n g : 

•Tor use in connection w i t h my evaluation of 
House F i l e 440, an Act to provide a s u b s t i t u t e 
f o r Chapter 324, Code of iowa, 1954, I respect-
f u l l y request opinions of the Attorney General 
on the f o l l o w i n g questions: 
" F i r s t , are the p r o v i s i o n s of House F i l e 440 
c o n s i s t e n t with r e l a t e d acts of the 57th General 
Assembly, such as House F i l e 162, and House F i l e 
372, and with r e l a t e d Sections of the Code of 
lowa, 1954? 
"Second, in s o f a r as i t i s a s c e r t a i n a b l e , do the 
p r o v i s i o n s of House F i l e 440 safeguard the 
revenues of the State of lowa in a l l respects 
now provided f o r in Chapter 324, Code of lowa, 
1954? 
" T h i r d , i n s o f a r as can be determined, are the 
a d m i n i s t r a t i v e procedures provided f o r in House 
F i l e 440 f r e e of leg a l b a r r i e r s ? 
"Fourth, are the d e f i n i t i o n s of r e c e i p t con
tained in House F i l e 440 exhaustive and mutually 
e x c l u s i v e to a degree that would include a l l 
types of ' r e c e i p t s ' , and, simultaneously, avoid 
s e r i o u s question of when ' r e c e i p t ' occurs? 
" F i f t h , are the subs t a n t i v e p o r t i o n s of Chapter 
324, Code of lowa, 1954, a l l covered In House 
F i l e 440 which purports to be a s u b s t i t u t e 
t h e r e f o r e ? " 
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In reference thereto and in order that you may under
stand the general nature of t h i s r e p l y to your q u e s t i o n , we 
r e c i t e the f a c t that these questions a r i s e out of an enactment 
extending over s i x t y - f o u r pages d e a l i n g with a subject which 
in i t s e l f i s a complicated q u a n t i t y . On information, t h i s 
enactment i s the r e s u l t of months of research and study by 
one f a m i l i a r with the operations of the subject under the pre
vious s t a t u t e and who i s now absent and unable to e x p l a i n the 
enactment, i t s theory, and the r e s u l t s d e s i r e d to be obtained. 
Therefore, in the l i m i t e d time a v a i l a b l e f o r a minute study 
thereof we can only observe to you the f o l l o w i n g . 

We f i n d no i n c o n s i s t e n c i e s between House F i l e 440 and 
House F i l e s 162 and 372. House F i l e 162 seems to impose an 
independent tax not in c o n f l i c t w i t h the p r o v i s i o n s of House 
F i l e 440. House F i l e 372, w h i l e p r o v i d i n g temporary exemp
t i o n s from Chapter 324 of the 1954 Code l i k e w i s e appears con
s i s t e n t with House F i l e 440. 

It i s to be f u r t h e r observed that the Act g e n e r a l l y 
was designed to remedy defects which have appeared in the 
a d m i n i s t r a t i o n of Chapter 324, 1954 Code. Note that a defect 
p r e v i o u s l y e x i s t e n t was the f a c t that motor f u e l used and s o l d 
to the State was not exempt from tax. While t h i s exemption 
was provided by an o p i n i o n of t h i s Department, House F i l e 440 
now expressly exempts motor f u e l s o l d to the State from tax. 
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Section 6, subsection 4, House F i l e 440. It i s to be observed 
f u r t h e r that t h i s exemption by the p r o v i s i o n s c f the same s e c t i o n 
i s not a v a i l a b l e to p o l i t i c a l s u b d i v i s i o n s . In t h i s connection 
we c a l l to your a t t e n t i o n Section 324.54 of the 1954 Code which 
provides as f o l l o w s : 

"No refund f o r yeh i c1es used in pub l i e work. 
No tax refund s h a l l be paid to any person, 
f i r m , or co r p o r a t i o n on any motor v e h i c l e 
f u e l used In any c o n s t r u c t i o n or maintenance 
work which i s pa i d f o r from p u b l i c funds. 
Construction or maintenance work as used 
In t h i s s e c t i o n s h a l l not be so construed 
as to include motor v e h i c l e f u e l used in 
the actual production of sand, g r a v e l , shale, 
s l a g or crushed rock." 
This s e c t i o n does not appear in House F i l e 4 4 0 but a 

l i m i t e d refund f o r f u e l purchased w i t h p u b l i c funds appears in 
Section 324 . 1 7 , subsection 8 , House F i l e 440, p r o v i d i n g as f o l 
lows: 

"No refund s h a l l be paid with respect to 
motor f u e l used in the performance of a con
t r a c t which i s paid out of s t a t e funds unless 
the contract f o r the work contains a c e r t i 
f i c a t e made under penalty f o r f a l s e c e r t i f i 
cate that the estimate, b i d or p r i c e to be 
paid f o r the work includes no amount repre
senting motor f u e l tax subject to refund." 

Apparently t h i s opens the f i e l d to refund allowances 
to p o l i t i c a l s u b d i v i s i o n s . The p r o v i s i o n s of Chapter 324 f o r 
the f i l i n g of d i s t r i b u t o r ' s bonds has been g r e a t l y expanded in 
the i n t e r e s t of the p u b l i c revenue. Enforcement and admin i s t r a 
t i o n p r o v i s i o n s are strengthened i n c l u d i n g a p r o v i s i o n making 
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c e r t a i n employees of the Treasurer peace o f f i c e r s . See para
graph 60, House F i l e 440. 

Our view of the p r o v i s i o n s of House F i l e 440 in s o f a r 
as legal s u f f i c i e n c y i s concerned as compared wi t h that of 
Chapter 324 leads to the conclusion that g e n e r a l l y the sub
s t a n t i v e features of Chapter 324, Code 1954, are preserved in 
House F i l e 440; that the i n t e r e s t s of the State are protected 
in the a d m i n i s t r a t i o n and enforcement p r o v i s i o n s , and that 
the r e c e i p t p r o v i s i o n s adequately d e f i n e the s i t u a t i o n s 
deemed to be r e c e i p t s . Whether t h i s Act in i t s e n t i r e t y or in 
any of i t s several p a r t s w i l l withstand legal a t t a c k you w i l l 
understand is a s i t u a t i o n that we cannot f o r e c a s t . 

Again, our respects. 
Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of lowa 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS-.MKB 
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Mrs* iUva Parsons j Deportation Cleric 
Board of Control of State I n s t i t u t i o n s 
L O C A L 
Dear ?&*s<» Far sons? . 

.ioeeipt i s acknowledged of y o ^ l e t t e r of l-i&y tkVi 
as follows? 

"A question has arisen, as to tho rate boing 
charged by tho s h e r i f f -whon tra aspect!'if;- persons 
to the state hospitals. 

"Section J37»lls Paragraph 10 3 statess ' i i l l e -
sge i n a l l cases required by law ? ^olng and. return
i n g . D i n s cents per •mile* provided that t h i s sub
section s h a l l not apply where provision i s oa<le 
f o r expenses o t c * 1 

"Section 3 3 7 .H> Paragraph 14 > states* 'For 
convoying one or more persons to any state s conn-
t y 9 ox* private I n s t i t u t i o n by order of court 5 or coinn&ssion, he 3 h a l l bo allowed hio necessary ex
penses ate»' 

"The s h e r i f f s are charging nine cents per rrdXe 
for transporting patients to the state hospitals* 

"nay I have your opinion as to 'necessary ox-
p e a s e s ' and, i n p a r t i c u l a r , i s aine cents a iuile 
(as stated in. Paragraph 10} tho l e * a l rate for such 
t r i p s ? " 

Section 337*11(10), Code 195^? provides as f o l l o w s : 

"1G. iiiloage i n a l l cases re<iuired by l a v , 
Solng and retwrningj ni-ie cents per :::lle 5 

51- S~- 7' 0 
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£&&£®£Mm M I ££& &SJ2JU1 am&-
Si2S i& £22. epc;.)?,ns,o,s,j aM £a ̂ 2 SA33, jaft&L 
the. lM S£&£to£& to, all2H J2U3&££ an^ ej£-
S B £2£ £M sans ^•v.i.c.̂ g, aoa £2£ taste* -
In case the s h e r i f f transports by auto, one or more 
persons to any state i n s t i t u t i o n or.any other des
t i n a t i o n required by la*;*, or i n cnso one or v.tore 
l o g c t l papers are served on the sacio t r i p , he s h a l l 
bo e n t i t l e d to but one m i l e a g e at the rate p r o s c r i b 
ed herein, the a & l e a g e cost t h e r e o f to b e prorated 
to the respective persons transported and also i n 
the cuse of separate papers s e r v e d * Provided, h o w 
ever, that i n the serving of o r i g i n a l notices i n 
e i t r l l cases the s h e r i f f s h a l l be a l l o w e d mileage 
at tho rate'of nine cents p e r mile i n each a c t i o n 
therein such o r i g i n a l notices are served, and, h e 
siay refuse to serve o r i g i n a l notices i n c i v i l eases 
tmt.il the statutory fees and mileage.for service 
h*.ivo been paid,," (Smpbasis ours) 

Section 337.11(1^)'9 Code 19?"', provides as f o l l o w s 
"13+, For c o n v e y i n g one or more persons t o 

any s t a t e , cotraty, or private i n s t i t u t i o n by order 
of court, or c o m m i s s i o n , ha s h a l l be allowed h i s 
necessary expenses, f or n L M s e l f and yuch person 
or persons, and i n addition thereto, f o r t y cents 
par hour for the t i a e necessarily esgiloyad i n go
ing to and fron such i n s t i t u t i o n , no.m to be charg
ed and accounted f o r as fees. Should t h s s h e r i f f 
noed any assistance i n taking a?jy person to any 
such i n s t i t u t i o n , the same s h a l l bo furnished at 
the expense of the c o u n t y , " 

I t appears the basis f o r your question i s the under
scored provision i n subsection 10, 'i'h? lansuase i n ::ue?tien 
has been construed i n an o f f i c i a l opinion which appears at pa.r;o 
372 of the 193b Report of the Attorney '.bieral hoeo:.naftar "hot 
f o r t h aa follovss 

"SHiidlPFs S h e r i f f i s e n t i t l e d . to c e r t a i n com-
pe'isatlon (as set out i n opinion) i n the porfonn-
ance of his duties, re delivery of prisoners, etc, 

"January eh9 193^. County £&&££2mi Mh££&* 
l££7gj Vie have your request of Jamur/ 7th for an 
opinion on the following question J 

"'When the Sherif f of t h i s county delivers 
prisoners to Pert >iadisen and f i l e s claim sd.th the 
.'Joard of Supervisors for ?alleago, '-lotel expenses 

http://tmt.il
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and meals for transporting the prisoners to the 
p e n t i t e n t i a r y , the board, has been i n c l i n e d to want 
to disallow the charge for. both railage and expenses 
on acconnt of the wording of the statute, and be
cause of an opinion issued by your department i n 
i-ebruary, 1933 

"You r e f e r to an opinion issued f r o a t h i s de
partment under date of February 20, 1933* fhe law 
was somewhat d i f f e r e n t at that time thanat the pres
ent time, because Chapter 90 of the Acts of the 
k-rjth General Assembly did not take effect u n t i l 
February 2k 9 1 9 3 3 , and t h i s department, of course, 
issues i t s opinion on what the law i s at the- time 
the opinion i s issued, rather than what the law may 
be at some future time. Consequently, w© say that 
that, opinion would, of necessity, h:>vo to be changed 
i n view of Chapter 90 of the Acts. of the k5th Gen
e r a l assembly* 

"Prior to the talcing e f f e c t of said. Chapter 
90v Section 5191 (10) of the Code of 1931, provided 
that ths subsection providing f o r mileage-, should 
not apply v.'here provision i s made for expenses. 
Section 5191 ilk) then provided for expenses for 
conveying prisoners to the penitentiary, '-..e, there
for©, of necessity r u l e that i n our cpi.'-ion of Feb
ruary 20, 1933, Paragraph l~i- was the provision un
der w-iich the .sheriff should be paid for eo-weyiag 
such prisoners* 

"However, by the enactment of Chapter 90 and 
es p e c i a l l y Section 6 thereof, the Legislature amend
ed Section 10, which had tHeretofore provided that 
that section should not apply wnerc the provisions 
of Paragraph Ik could apply, by Inserting a p r o v i 
sion for mileage. The e f f e c t of Section 6 of Chap
ter 90 then was to n u l l i f y that portion of Parajxranh 
10 of Section 5191 of tho Code of 1931, w:dch pro
h i b i t e d mileage whore Paragraph Ik provided for ex
penses* Section 6 of Chapter 90 eannot b-* recon
c i l e d with the words contained i n Section ;>191 (10) 
as follows* 

"'Provided that t h i s subsection s h a l l :-ict apply 
vihere provision i s made for expenses.* 

"h'e must, therefore, say th-t that portion 
) ef Paragraph. 10 just quoted was repealed* by i m p l i 

cation. 
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"Tho l a s t clause i n Paragraph 10 of .'•octi--n 
5191 i s as follows: 

M ,And i n no case s h a l l the law be construed 
to allow both mileage and expenses for the same 
services and for the sane t r i p , ' 

'hie believe the provision just quoted i n the 
me of the terzn 'expenses' has reference not to 
-meals and lodging but to gasoline and o i l and ex
penses incident to the operating of an automobile, 
as w a l l as to r a i l r o a d f are. The provision does 
not mean that the s h e r i f f i n taking three prison
ers from Lel4ars to Fort ifedison would be required 
to pay for the lodging and meals of '3imsGlf, the 
prisoners and .tils helper out of his iolleage* The 
^ileago i s for the use of his car. 

: rJe must, therefore, say that when the sher
i f f i n the performance or his duties i s re •uired 
'to 5'?alre a t r i p from Le^ars to Fort indison or to 
i.'sa--o,sa, he IJL a n t l t l e d to receive the following* 

t ! ( l ) For that portion of the mileage outside 
of b i s own county, f i v e cents nor r d l e . 

v ,(2) For that portion of the mileage w i t h i n 
•-.10 l i m i t s of his own county, sevoa and one-half* 
cents per mile* 

w ( 3 ) His own reasonable hotel expense and 
•••.v.is. 

H0+) • iixponso of meals and lodging for his 
j>rir.oners. 

"(!>*) ;.5he amount which lie pays his helper, 
including the amount wuieh he spends for meals and 
lodging for his helper, provided the holper has 
not already been paid by the county*" 

Chapter :J?9 Acts of tlie 53rd General assembly amende 
subsection 10 by elin&natlng the f i v e (5) cent rate on t r i p s 
outside the county and set the rate at nine (9) cents per .::ile 
" i n a l l cases required by law". 

I would, therefore, advise you that the answer to 
your .p.rj:>tio.h i s furnished by the 193^ opinion except that the 
•:i.ileago rota i s now .line (9) cents per mile i n a l l 

Very tvuly yours 3 

bCA :mf m 
IrtOMRi) C. A3.'-;LS 
Assistant Attorney General 
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Mr. W. Grant Cunningham 
Secretary, Executive Council 
B u i l d i n g 
Dear Mr. Cunnlnghamj 

This w i l l acknowledge receipt of yours of tho 91st u l t . 
with attached request from the Highway Commission f o r approval of 
g i f t s of c e r t a i n lands In Guthrie County to the State of Iowa f o r 
roadside purposes, one an o f f e r by the Coon Rapids Federated Club 
and one by Ethel Brutsche R l I s . These g i f t s may be accepted by 
the Highway Commission under the authority of Chapter 150, Acts 
of the 56th General Assembly, which provides as follows! 

"Section 1. Section three hundred thirteen point 
V two (313*2), Code Is hereby emended by adding 

thereto the following paragrapht 
•"The state highway commission s h a l l have the 
authority to u t i l i z e any land acquired Incidental 
to the acq u i s i t i o n of land f o r highway r i g h t - o f -
way, and to also accept by g i f t , lands not exceed
ing two acres In area, for roadside parks and 

r parking areas, provided, however, that the upkeep 
and maintenance of said roadside parks and park- 4 Ing areas s h a l l Involve only minor maintenance > 
expense. The commission s h a l l also have author
i t y to accept by g i f t , equipment or other I n s t a l 
l a t i o n s Incidental to the use of said parks and 
parking areas. Said parks and parking areas s h a l l 
be a part of the primary road system and the com
mission may at Its d i s c r e t i o n s e l l or otherwise 
dispose of said lands*'" 
However, the request made to the Council merely asks f o r 

approval of the g i f t and acceptance thereof by the Council under 
and by v i r t u e of Section 565.3# Code 195^. The statute In ques-
tlo n authorizes the acceptance of a g i f t by the Highway Commlssslon 
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and the request before me does not contain any record of such 
acceptance. P r i o r to acceptance by the Council f o r the State 
acceptance by the Highway Commission of t h i s g i f t under the terms 
stated in the statute Is a prerequisite. In connection with the 
transaction i t s e l f , tested by the foregoing Chapter 150, Acts of 
the 56th General Assembly, I would observer 

1. The deeds convey the property to the Highway Com
mission. The Highway Commission has no power to possess i t s e l f 
of t i t l e to real estate. The grantee should be the State of^> 
Iowa f o r the benefit of the Highway Commission* 

2. Chapter 150, Acts of the 56th General Assembly, does 
not authorize acceptance of a g i f t with conditions attached. The 
deeds Involved here provide for reversion In the event of d i s 
continuance of the use of the property as a wayside park. 

3. A g i f t of real estate may not be accepted without 
Investigation of t i t l e and encumbrances and 1 lens that may e x i s t 
upon the property. Abstracts therefor should be provided. 

; ' ' Very t r u l y yours, / > 4 

OSCAR STRAUSS 
Second Assistant Attorney General 

• ! * •, , OStMKB • \ ' 
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Mr. L. W« Wolverton 
A i r Enforcement O f f i c e r 
Iowa Aeronautics Commission 
L O C A L 

Hot Transferring Special and A i r School 
C e r t i f i c a t e s * 

Dear Mr« Wolverton! 
Receipt i s acknowledged of your l e t t e r of Hay 20th 

as f o l l o w s ! 
" I t has oome to the a t t e n t i o n of t h i s o f f i c e 

r e c e n t l y that on occasion a f l i g h t operation i s 
s o l d which has e i t h e r or both Special C e r t i f i c a t e ? 
and A i r School C e r t i f i c a t e * The question that a r i s e s 
from t h i s transaction i s whether or not the c e r t i f y 

f i c a t o s are t r a n s f e r a b l e upon sa l e * 
"Thia brings t o mind al s o the p o s s i b i l i t y of 

a s i t u a t i o n where the c e r t i f i c a t e owner i s located 
; i n more than one c i t y or relocates i n same or other* 

o i t y a f t e r sale* I n any. event, i s a statement as 
to intended a c t i o n necessary? I f so, what should 
be the context of said statement? 

"Your opinion on t h i s matter i s Indeed appro* 
. e l a t e d * n 

- ' Insofar as your question r e l a t e s to a i r schools, the 
" c e r t i f i c a t e " i n question i s governed by Chapter 323 > Code 199+• 
Section 32<3.19 provides i n pertinent part as f o l l o w s i 

"Registration* Every • • * a i r school* s h a l l 
r e g i s t e r amiually with the aeronautics commission. 

51- L-3 
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"There s h a l l be paid to the commission, a t 
the time of such r e g i s t r a t i o n , the following annual 
r e g i s t r a t i o n f e e s i 

" 2 . A i r school| twenty d o l l a r s f o r the f i r s t 
r e g i s t r a t i o n and ten d o l l a r s f o r eaoh annual renewal 
thereof* 

Section 328*1(9) provides as followsf 
n9» 'Air school 1 means any parson engaged 

i n g i v i n g , or o f f e r i n g t o give, i n s t r u c t i o n , i n 
aeronautics, e i t h e r i n f l y i n g or ground subjects, 
or both* f o r h i r e or reward, and who employs other 
persons f o r such purposes* I t does not include 
any public sohool or u n i v e r s i t y of t h i s s tate* or 
any i n s t i t u t i o n of higher learning duly accredited 

., and approved f o r carrying on c o l l e g i a t e work*" 
; (Bmphasi3 ours) 

Section 32b.1(1?) provides as follows t 

"15* •Person* means any i n d i v i d u a l * f i r m , 
partnership, corporation, company, as s o c i a t i o n , 
j o i n t stock a s s o c i a t i o n , or body p o l i t i c , and i n 
cludes any trustee, r e c e i v e r , assignee, or s i m i l a r 
representative thereof* H 

Section 323.26 provides that applications f o r r e g i s 
t r a t i o n under Section 328.19 'shall be made upon such forms and 
s h a l l contain 3uch information as the the commission may pros* 
c r i b e " * 

Section 328*27 provides that r e g i s t r a t i o n s h a l i be 
evidenced by a c e r t i f i c a t e "which s h a l l state the name and ad
dress of the narsgq to which i t i s issued"* 

Section 328.3 1* s p e c i f i e s several grounds for, r e f u s a l 
to issue c e r t i f i c a t e s which grounds have to do with the char
acter and q u a l i f i c a t i o n s of the person making a p p l i c a t i o n * 

Section 328*^3 on tr a n s f e r , expressly r e f e r s to "the 
tra n s f e r of ownership o£ registered a i r c r a f t " but makes no ref
erence to transfer of an a i r school* 

Since an " a i r sohool" I s defined as a "person" and 
i t i s such "person" who makes the a p p l i c a t i o n f o r c e r t i f i c a t e , 
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has the c e r t i f i c a t e issued i n h i s name and furnishes the i n f o r 
mation, a3 to character and q u a l i f i c a t i o n s e n t i t l i n g him to r e 
ceive such c e r t i f i c a t e , I am of tho opinion the c e r t i f i c a t e 
i s not t r a n s f e r a b l e . The a i r scho.l i s a "person" (as defined 
i n Section 326.1(15))• I f some other person wishes to become 
an " a i r school", such other person must q u a l i f y and be r e g i s 
tered on the basis of h i s own q u a l i f i c a t i o n s . Within the s t a t 
utory d e f i n i t i o n of " a i r School" the "person" who i s c e r t i f i 
cated as such has such c e r t i f i c a t i o n as part of his i d e n t i t y 
as a person. Although he may be capable of t r a n s f e r r i n g h i s 
c l i e n t e l e and equipment, he cannot transfer h i s i d e n t i t y as 
a "person". 

"Special c e r t i f i c a t e s " are governed by Sections 328.26 
t'o .328*33* Section 328,23 provides i n pertinent part! 
% " O p e r a t i o n under s p e c i a l c e r t i f i c a t e * A raan-
,.•.>.,;.• ufacturer or dealer owning any a i r c r a f t otherwise 

required to be registered,hereunder may operate 
the same f o r purposes of transporting, t e s t i n g , 

, demonstrating or s e l l i n g the same without r e g i s t e r -
Ing each such, a i r c r a f t , upon condition that any 
such a i r c r a f t d isplay therein a s p e c i a l c e r t i f i c a t e 
Issued, t o slash owner, as provided i n t h i s section 
and sections 328,29 to 328*33* i n c l u s i v e * 

"••• *. • * * * * " (Emphasis ours) 
Again, i t i s the "cwner" not tha a i r c r a f t to which 

tho'fenecial c e r t i f i c a t e " pertains. Hence, 328*^3 on transfer 
of registered a i r c r a f t doesn't apply* I t i s "such owner" r a 
ther than "some other owner" to whom the " s p e c i a l c e r t i f i c a t e " 
pertains* Hence, " s p e c i a l c e r t i f i c a t e s 1 1 are not t r a n s f e r a b l e 
from one owner or dealer to another* ' 

As t o your t h i r d question, Section 328.12(2) provides 
that the Aeronautics Commission has power as fo l l o w s ! 

" 2 . Rules and regulations* I t s h a l l have 
(: power to make such reasonable r u l e s and regulations, consistent with the provisions of t h i s chapter, 

as may be deemed by the commission to be necessary 
and expedient f o r the administration of the a f f a i r s 
of the commission, and the administration and en
forcement of t h i s chapter, and to amend said rules 
and regulations at any time*" f 

Since address of the c e r t i f i c a t e holder i s part of 
the information contained i n the c e r t i f i c a t e (see Sections 328,27 
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328#30)» requirement of notice of change of address would be 
a proper exercise of the power conferred by Section 328,12(2) 

Very t r u l y yours, 

: • - ••• • LSOHARD C, ABELS ' 
LCAiafm , i A s s i s t a n t Attorney General 
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Mr. John H. Holley 
Butler County Attorney 
S h e l l Hook.? Xowa 
Dear :-2r. Holley t 

Receipt i s acknowledged of your l e t t e r of May 23rd 
as follows} 

"The Butler County Auditor and the Board of 
Supervisors are desirous of destroying or otherwise 
disposing of the f i l e s of old newspapers contain
ing the publ i c a t i o n of the o f f i c i a l proceedings 
of the Board and other o f f i c i a l notices* I under
stand that there i s a c o l l e c t i o n of nevrspapers go
ing back more than 2? years. They have asked me 
for an opinion as to whether such old f i l e s of news
papers can be destroyed and, i f they can be so des
troyed, how many years must such f i l e s bo kept by 
tho County Auditor before they are e l i g i b l e f or 
destruction? 

"I cannot f i n d anything i n the Code which ap
pears to make i t a duty of the county auditor to 
preserve f i l e s of the newspapers i n vmich o f f i c i a l 
publications have appeared. The purpose of t h i s 
l e t t e r Is to request that you advise me whether 
the county auditor has any duty to preserve the 
f i l e s of newspapers i n which o f f i c i a l publications 
have appeared? and i f he has such a duty, how many 
years he i s obliged to keep those f i l e s before they 
may be destroyed or otherwise disposed of." 

Chapter 3^9, Code 195^, r e l a t i n g to county o f f i c i a l 
newspapers makes no provision f or preservation of f i l e s of such 
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newspapers* On the other hand, I am unable to f i n d any p r o v i 
sion authorising the destruction of county records* 

I would, therefore, advise you that there i s nothing 
to require the preservation of or prevent the destruction of 
f i l e s of newspapers kept as such but that notices published 
as part of some proceedings pursuant to law, as fo r example, 
a bond issue, e l e c t i o n , e t c . , and proof of publ i c a t i o n there
of, where required, should be preserved as part of the f i l e 
on the p a r t i c u l a r proceedings. I f the f i l e s of newspapers i n 
question are i n du p l i c a t i o n of s p e c i f i c items i n such other 
f i l e s , there i s nothing to prevent t h e i r destruction as nothing 
required t h e i r preservation. 

Very t r u l y yours. 

LCA*afm 
LEOBAHD C. AB3L3 
Assistant Attorney General 
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sis?, K'illiam £>* KlotBbash 
jueh&aon c&unty Attest wy 
201$ £ast tfsln 
liadepoKdoiiee1 lews 
Dear .Gills 

receipt I s ae*aiowled$9d of your l e t t e r of May 21sfc 
as followss 

; "Recently I conversed wit a you by tolg&hoad 
I n rosard to Interpretation of the f i r s t pnre.se 
l a aanptar 279 .15 of tha 199* Code, In our p a r t i e * 
u l a r ^situation a r u r a l 3 u b - d l s t r i c t d i d not oper
ate a sohool l a s t year^ because they were unable-
to f i n d a eaotpotant t*&eher that -.*aa acceptable 
to th'? persons enarged with the r e s p o n s i b i l i t y of 
h i r i n g a teacher* There was also strong f e e l i n g 
towsrds merger of the s u b - d i s t r i c t with a consol
idated d i s t r i c t . By record a c t i o n tha school-board 
closed t-ae school and designated that the pupils 
should attend the Josup Consolidated school*"' This, 
i n tf&ct, was done, and the r u r a l board paid t u i t i o n 
f o r 13 students f r o s the s u b - d i s t r i c t that attended 
Jesup Coa30ll&utdd School, Following t i l l s a c t i o n 
p e t i t i o n s wera c i r c u l a t e d and an e l e c t i o n was held 
i n accordance with Chapter 275.10* t h i s proposal 
was not successful, itaod*stly t tha sohool-»bstordj fey a vote of 3 t ^ 2 , voted to open the s u b - d i s t r i c t 
sc""iOol again*. The d i r e c t o r s , desiring tho school 
to be closed* point to Chapter 279*15» and the pro
v i s i o n that no contract s h a l l ba entered i n t o with' 
any teacher to teach elementary school whan tho 
average d a l l y attendance $f eleiaontary pupils i n 
such school th© l a s t preceding tana therein was 
leas than 5 -such ympils of school ago. They con
tend that inas-jJiseh as the scnool ^as closed l a s t 

http://pnre.se
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year there could not have boon 5 pupils i n tha school 
that l a s t preceding tens* 1 have advised the r u r a l 
board that the provision has no a p p l i c a t i o n to our -
s i t u a t i o n * as there were at l e a s t 13 sohool c h i l 
dren i n tne s u b - d i s t r i c t , as that was the amount 
f o r whoia t u i t i o n was paid by the rural-board*" 

In onswor thereto. X would advise you that say f i l e s 
i n d icate a l e t t e r opinion or t b l s o f f i c e dated August 11* 199+! 
ruled the p e t i t i o n and permission of county superintendent pro
v i s i o n s of Section 279*15 are inapplicable to schools closed 
f o r reason other than i n s u f f i c i e n t enrollsomt or average d a i l y 
attendance* 

iSxaodxiation of the st&ta&ds Indicate such conclusion 
i s correct f o r the reason that section 279»15* £©d® 19fat deals 
exclusively with the subject of aialnass enrollment and average 
d a i l y attenaace* section 2 c £ * 7 t which provides f o r c l o s i n g 
schools by board action contains no p e t i t i o n or por:aissi'>a r©*» 
quireaonts* Section 279.11 confers d i s c r e t i o n on boards "to 
determine the nwabsr of schools to be taught 0. X would* there
fore* advise you that the p e t i t i o n and permission clause i n 
Section 279#15 r e l a t e s only t o schools closed by the operation 
of s a i d soctloa. 

4 copy of the previous l e t t e r oplnlca on the subject 
Is otMglosed herewith* 

V®ry t r u l y yours, 

Lsa:mHu c* amis 
LCa:sfm Assistant Attorney Ctenaral 
Enclosure - 1 



June 3 , 19f? 

Mr. Lee a. Watts 
Adams County Attorney 
Corning. Iowa 

He i Chapter 2¥f, Cod© of 195*f. 
Dear #atts« 

Hcceipt i s acknowledged of your l e t t e r of ,'MXJ S l o t 
as follows* 

"I desire your opinion as to tne l i a b i l i t y 
of Mams County f o r tha support of ce r t a i n c h i l d r e n 
of a non-veteran i n the Xowa Annie tflttenmyor hose 
at Davenport. 

"These c h i l d r e n were l e g a l residents of Union 
County* Iowa at tha time they war© sent to the Wit-
tensjyer home by the D i s t r i c t Court of Union Coun
t y . For the purposes of t h i s opinion* i t i s adaoit-
ted that those c h i l d r e n had a l e g a l settlement i n 
Adcuad County, Iowa at the time of the cosssitaent. 

"Adams County received a statoiaent for tho 
keep of these c h i l d r e n from the .Superintendent at 
Davenport. Corraltment was raade under Chapter 2M+ 
of tlv$ Code of 1$9*» Since 1 have been unable to 
f l a d .anything In t n i s Chapter wiiich saakes the "county 
of l e g a l settlement l i a b l e f o r t h i a b i l l , I have 
recomoiended that payment be withheld u n t i l the mat
ter of l i a b i l i t y could be determined." 

Section 2Ms-.li+, Code 195V, provides as follows: 
"Counties l i a b l e * iSach county s h a l l ae l i a 

ble f or suras pc;id by v&» homo i n support of a l l 
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XSiSL c h i l d r e n , other than the children of s o l d i e r s , 
to-tho extent of a sum equal to one-half of tho net 
cost of the support and maintenance of i t s children". 
The sums f o r which each county i s so l i a b l e s h a l l • 
be charged to the county mid c o l l e c t e d as a part 
of tha taxes due the state* and paid by tm county 
from ths state i n s t i t u t i o n fund at tha saiae tiiae 
stat-^ taxes are paid»" (j&aphasis ours) 

Your question 'is whether the underscored word* " i t s " * 
r efors to residence or l e j a l settlement* The word i s patently 
ambiguous on i t s face and requires construction* However, r e f 
erence to Section 2^*3* Code 195^* on admission t o the Iowa 
Annie Wittenssyer home reveals that a&sisslo:i i s confined t c 
"destitute" 1 c h i l d r e n or "neglected, dependent or delinquent" 
children* "Dependent" or "neglected" children are defined as 
"d e s t i t u t e " i n Section 232.2, Code 199** Eef@re.nco to Section 
232.27(1)* Cod© 1951** would seem to indicate that "neglected" 
or "dependant" rather than "delinquent" children are COSES! t ted 
to tlm Iowa Annie i^ittenayer Home* "Destitute" i s synonymous 
with "indigent" and with "poor". See 12 M & P MfO, kkl* I f 
said children ware given r e l i e f outside an i n s t i t u t i o n as poor 
persons such r e l i e f would, i n general, be based on l e g a l set
tlement* &ee Chapter 252. Code 19!?** ftolief of poor persons 
on the basis of l e g a l sefcileiDant i s a concept of long standing 
i n our lai/s* 

• There seems no basis .in l o g i c .for supposing the sup
port of a poor person committed to a public i n s t i t u t i o n would 
derive frosa a d i f f e r e n t sourco than r e l i e f given such person 
ware ho not i n s t i t u t i o n a l i s e d * 

1 asa, therefore * of the opinion that the word * * l t s " 
as used i n Chapter 2 ^ r e f e r s to l e g a l settlement rather than 
residence* 

Very t r u l y yours, 

LCAamfm 
LSOHA3J3 C. AB&L3 
Assistant Attorney General 

mailto:Eef@re.nco
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Mr. Donald E. O'Brien 
Woodbury County Attorney 
203 Court House 
Sioux C i t y , Iowa 
Dear S i r : 

B e l a t e d l y I acknowledge r e c e i p t of yours In which you 

"I r e a l i z e at t h i s time your o f f i c e Is very busy 
with l e g i s l a t i v e problems, however, I want to 
request your o p i n i o n on the f o l l o w i n g e l e c t i o n 
matters, but I r e s p e c t f u l l y suggest that your 
o p i n i o n In t h i s matter can wait u n t i l a f t e r some 
of your other d u t i e s have been completed. Propo
s i t i o n s which I wish to submit are as f o l l o w s : 
"1. ON RIGHTS OF PARTY CHALLENGERS TO WITNESS 
COUNTING OF BALLOTS: 
"49.104 provides f o r c h a l l e n g i n g committees 'to 
witness the counting of b a l l o t s ' . 
"51 'M provides that the counting board s h a l l 
commence counting at one o'clock p. m., or 
before. 
"51.11 provides that 'no person s h a l l be admitted 
Into the space or room where such b a l l o t s are being 
counted u n t i l the p o l l s are c l o s e d , except the 
counting board. 
"Op. A t t y . Gen. 1940, p. 579 ex p l a i n s that the 
ch a l l e n g i n g committee may not be present during 
the counting of b a l l o t s by the counting board 
wh i l e the p o l l s are open but a f t e r the p o l l s are 
closed they may be present. 
"QUESTIONS: 
"1. Can the c h a l l e n g i n g committee demand to see 
those b a l l o t s counted before the c l o s i n g of the 
p o l l s ? 

have submitted the f o l l o w i n g : 
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"2. Can the committee p h y s i c a l l y examine 
the counted b a l l o t s , or must they be e x h i b i t e d 
by the counting board? 
"US' ON ABSENT VOTERS' BALLOTS*. 
"53.17 provides that ' s a i d b a l l o t may be per
s o n a l l y d e l i v e r e d by the voter to the A u d i t o r -
at the o f f i c e of s a i d A u d i t o r , p r i o r to e l e c t i o n 
day. If not so d e l i v e r e d , s a i d envelope - s h a l l 
be mailed by the v o t e r , postage p a i d , to reach 
s a i d a u d i t o r p r i o r to e l e c t i o n day.' 
"53.22 provides that ' a l l b a l l o t s forwarded 
to absent vot e r s and not received by the a u d i t o r 
i n time f o r d e l i v e r y to the judges of e l e c t i o n 
before the c l o s i n g of the p o l l s , s h a l l be r e 
j e c t e d 1 . 
"QUESTIONS: 
"1. In order to be counted must b a l l o t s reach 
Auditor p r i o r to e l e c t i o n day, or in time f o r 
d e l i v e r y to Judges before c l o s i n g of p o l l s on 
e l e c t i o n day? 
"2. If b a l l o t s must reach Auditor p r i o r to 
e l e c t i o n day, Is a postmark before midnight on 
the day p r i o r to e l e c t i o n day s u f f i c i e n t ? 
" I I I . ON RECEIVING BOARD & COUNTING 30ARD 
MEMBERSHIP: 
"49.15 s t a t e s that the r e c e i v i n g board ' s h a l l 
be made up from the p a r t i e s which c a s t the 
l a r g e s t and next l a r g e s t number of votes In s a i d 
p r e c i n c t at the l a s t general e l e c t i o n ' . 
" 5K4 on the counting board s t a t e s ' — that 
two of such Judges s h a l l be chosen from the 
p o l i t i c a l p a r t y c a s t i n g the highest number of 
votes in the l a s t preceding general e l e c t i o n * . 
"QUESTIONS: 
" 1. Do 'highest number of votes' and ' l a r g e s t 
number of votes' r e f e r to the votes cast, f o r 
Governor In each general e l e c t i o n , f o r Governor 
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In one general e l e c t i o n and f o r President In 
the next, or f o r the t o t a l number of votes cast 
by the p a r t i e s In the general e l e c t Jon? 
••Your o p i n i o n w i l l be appreciated. 
In answer the r e t o > would advise as f o l l o w s . Sections 

49.70 to 49.81, 1954 Code, s t a t e that the f u n c t i o n of " c h a l l e n g i n g 
committees'* i s to c h a l l e n g e persons o f f e r i n g to vote not b a l l o t s . 
Their only r i g h t with respect to the canvass i s under S e c t i o n 50.1 
p r o v i d i n g the judges s h a l l " p u b l i c l y canvass the vote" and such 
r i g h t Is merely as members of the general p u b l i c and not as 
" c h a l l e n g i n g committees 0. They have no r i g h t to Inspect or handle 
the b a l l o t s at any time. 

I I . i . In answer to the f i r s t part of your question 
No. I I , I would advise that i n order to be counted b a l l o t s must 
reach the Auditor before c l o s i n g of p o l l s i n accordance with the 
p r o v i s i o n s of Section 53.22. In answer to the second part of your 
question No. II I would advise t h a t the postmark i s immaterial. 
" A r r i v a l an time f o r d e l i v e r y " Is the s t a t u t o r y requirement. If 
the mail d e l i v e r y i s too slow the b a l l o t would not count. 

I I I . In answer to your t h i r d question I would advise that 
p r i o r opinions of t h i s Department have held the highest number of 
votes and l a r g e s t number of votes to mean the "head of the t i c k e t " 
which could mean P r e s i d e n t , Senator or Governor, depending on 

what o f f i c e s were to be f i l l e d . 
Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 
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June 4, 1957 

Mr* Henry «JY tePaake 
County Attorney 
Court House 
Orange C i t y , Iowa 
Be* Construction of Bridge within the c i t y of Hawarden at 

county expense. 
Dear Mr. TePaske: 
I oust apologize for not answering your l e ^ ^ ^ a o o f e e r , but due to the 
l e g i s l a t i v e session and the volufte of w / 9 ^ r - i ^ t f t i ^ ( o f f i c e , Z was unable 
to give you an answer* 
In reference to your l e t t e r ew^hethdA o * v ^ t the county i s authorized 
to pay a l l , or a portl0j3£3§ t i i a constHiotwpn of a bridge to be constructed 
i n the City of Hawardftft where \me bi^ f g e i s located on a c i t y street which 
i s n e i t h e r a primary pfcighway or^ L a s^condary rood, 1 direct your attention 
to the following seolaAons ofl7the Iowa Code of 1954* 

Section 309*3, Code of Iowa, 1954, e n t i t l e d Secondary Bridge System provides 
•the Secondary Bridge System of a county a h a l l embrace a l l bridges and 
culverts on a l l public highways w i t h i n a county except oh primary roads and 
on highways with i n c i t i e s which control t h e i r own bridge l e v i e s , except 
that culverts which are 36 inches or less i u diameter s h a l l be constructed 
and maintained by th© c i t y or town i n which they are located. 8 

An opinion of the Attorney General (1954 yoluiae at page 50) dated A p r i l 16, 
1953 holds that a l l c i t i e s control th©ir~own bridge l e v i e s under th© 
present law as enacted i n Code section 404*7. Therefore* i t would seem 
that Section 309*3 standing alone would n o t constitute authority to 
construct t h i s bridge because of the exception contained i n t h i s section. 
Section 309,10 e n t i t l e d General Pledge, reads as follows; "The balance of 
said secondary road construction funds s h a l l be used f o r any or a l l of 
th© following purposes at th© option of the Board of Supervisors: "The 
section seta out several authorized usages of said fund and paragraph 9 
of t h i s s e c t i o n provides, "The payment of a l l or part of the cost of 
construction of bridge i n c i t i e s and towns having a population of 8,000 
or less and a l l or part of t h e cost of construction of «oads located within 
an incorporated town, of less than four hundred (400) population, whioh 
lead to state parks.* I t would seem t h a t t h i s section very c l e a r l y 
authorizes t h e construction of aay or a l l bridges i n o i t i e s and towns 
regardless of whether they be located on a secondary road extension or n o t . 
This c e r t a i n l y i s true unless there i s some l i m i t a t i o n contained i n other 
sections of the Code. 
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Section 309.8 provides f o r and defines the secondary road construction fund. 
Section 309 .9 provides that 35$ of the secondary road coastruction fund i s 
pledged to the improvojaeut of those l o c a l roads which the Board finds are of 
the greatest u t i l i t y to the people of the various townships. There 
appears to be no Iowa statute which contravenes paragraph 9 of section 309 «1< 

The 5 7 t h General Assembly passed House f i l e 42 which w i l l become e f f e c t i v e 
on July 4, 1957. House f i l e 42 re-writes several sections of Chapter 309 
of th© Code. B r i e f l y ! i t creates one secondary road system, other then 
faro to market roads, creates one secondary road fund and eliminates the 
35# pledge to l o o a l county roads, Sab-section 3 of Section 4 s.v 
of House f i l e 42 reads exactly the saaae as eub**sectrt?on 9 of Section 309*10 
of the present Code of Iowa. I am sending y o i ^ a copy of House f i l e 42 
f o r your infonaation, 
Therefore, i n answer to your quea££ett, of Supervisors 
authorized to construct a ̂ vX^m^vy^^1^^^ tri the* cost of the 
construction under thesj^«^c^stanceW* Wtt would appear that there i s 
ample authority i n (^^fie^^GS^Wd lWJpartieular sub«eectlon 9 of 
section 309 ,10 of tha/Code of JB^«SU^954 authorizing the Board to share 
i n that oonstruotionUiost, r»I wquttf agre© with your l e t t e r of A p r i l 3 
In which you set out i^vajbjM>e county does not have the duty to construct 
t h i s bridge, x*-— 
I f there i s anything further that you require, please write. 

Yours very t r u l y , 

C. J» Lyman 
Special Assistant Attorney General 
f o r Iowa State Highway Commission 

C J L i J s 
e n d . 
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Mr. John H. Hoi ley 
B u t l e r County Attorney 
S h e l l Rock, Iowa 
Dear S i r ? 

Reference Is herein made to yours In which you sub 
mi t t e d the f o l l o w i n g : 

"The Board of Supervisors of t h i s county intends 
to submit to the voter s of t h i s county the ques
t i o n of i s s u i n g $350,000 In bonds and t a x i n g 
t h e r e f o r under the p r o v i s i o n s of Chapter 3**5 of 
the Code. The purpose of t h i s l e t t e r Is to i n * 
q u i r e whether i t i s the duty of the county a t 
torney to guide the board through the c a l l i n g 
of the e l e c t i o n in the proper manner and the 
Issuin g and s e l l i n g of the bonds in the event 
the v o t e r s s i g n i f y t h e i r approval of the pro
posed bond issu e . I can f i n d nothing In Chap
t e r 336 of the Code which would In d i c a t e that 
i t Is p a r t of my regu l a r d u t i e s as county a t t o r 
ney to do the l e g a l work In connection w i t h t h i s 
bonding procedure without e x t r a compensation. 

"To put the question another ways \&fls)part 
of the re g u l a r d u t i e s of a county attorney to do 
and perform the lega l work involved in a vote 
and bonding procedure under the p r o v i s i o n s of 
Chapter 3^5 of the Code, or may the county a t 
torney r e c e i v e e x t r a compensation from the county 
f o r performing such d u t i e s ? 
" I am c e r t a i n that such a question has been put 
to the Attorney General's o f f i c e on numerous 

. occasions In the past, but I can f i n d nothing 
in the Annotations to the Code on t h i s p a r t i c u 
l a r p o i n t . I w i l l be o b l i g e d to r e c e i v e any 
Information which you can f u r n i s h . " 
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In r e p l y thereto I advise you that I t Is the view of 
the Department that the for e g o i n g Is the duty of the County 
Attorney f o r which a d d i t i o n a l compensation Is not aut h o r i z e d . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSjMKB 



June 6, 1957 

Mr, Ollvor P, Bennett 
Commissioner 
Insurance Departsaent of Iowa 
L O C A L 
Dear Mr, BonnettJ 

Receipt i s acknowledged of your l a t t e r of May 29tli 
transmitting a copy of a proposed "Contract of Reinsurance" 
between an Iowa insurance company and a Minnesota mutual ben
e f i t society f o r tentative approval under Section 521,5, Code 
195^* 

The said proposed "Contract of Reinsurance" r e c i t e s 
hat said mutual benefit society i s organised under Sections 
3 .01 and 63,22, Minnesota Statutes of 1953$ that i t i s dolus 

business under a plan "not based on adequate rates or f i x e d 
b enefits"; that "ever increasing assessments" are probable there
under 5 and i t refers to " c e r t i f i c a t e s " and Bee r t i f l e a t e hold
ers" rather than " p o l i c i e s " and "policyholders", I t further 
r e c i t e s the authority f o r i t s adoption as Section 6 3 , 1 6 , Min
nesota Statutes of 1953• 

There must be insurance befcre there can be £&i:i3ur« 
ance. However, i t i s w e l l established that membership i n a 
mutual benefit society i s not insurance nor i s the c e r t i f i c a t e 
of membership i n such society an insurance p o l i c y * See 29 Aa» 
Jur., Insurance, §590} yd An, J u r M Mutual Benefit S o c l e t i s s * 

Also see sjafrg, 2& £ 2 l PairttQ* &amU% Association, 
237 lorn 3o3 at page 3 7 0 , wherein the Court s a l d i 

"Appellant c i t e s a number of cases which con
strue the term insurance* and deal with i t s oper
at i o n s . The term i s v e i l known and has frequently 
been defined, B l i s s on L i f e Insurance, section 
3 j defines l i f e insurance to be an agreement to 
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pay a given sum on the happening of a p a r t i c u l a r 
event, contingent upon the duration of human l i f e , 
i n consideration of the Immediate payment of a smal
ler sum, or c e r t a i n equivalent periodic payjaents, 
. . . " (Raphaels ours) 

iiy the estpress declarations of the propo39d "Reinsur
ance Contract" tha mutual benefit society does not agree to 
pay arsy "given SUHI m nor does i t receive any "periodic payments". 
Benefits, assessments and periods between assessments aro a l l 
uncertain, Thus, the c e r t i f i c a t e s of laembsrship i n said s o c i 
ety are not "insurance" w i t h i n tho accepted d e f i n i t i o n of the 
word and tha so-called "Contract of Beln3urance" does not pro
vide f o r reinsurance at a l l but merely f o r the o r i g i n a l g&l& 
of insurance to members of an e x i s t i n g "mutual benefit society" 
i n a n t i c i p a t i o n of i t s d i s s o l u t i o n . 

For t h i s reason the tentative approval requested i n 
your l e t t e r cannot be given under Chapter 521, Code of loins.* 
For further reason note that Section 5 2 1 , 1 , Code 195**» refers 
to Insurance companies organized under c e r t a i n s p e c i f i e d Chap
ters of th® Code of Iowa whereas the rautual benefit society 
i n question Is described as organized under Sections 63 ,01 and 
63,22, Minnesota Statutes of 1953* 

Very t r u l y yours. 

Attorney General of Io«ra 



June 6, 1957 

Mr* Donald E* O'Brien 
Woodbury County Attorney 
203 Court House 
Sioux C i t y , Iowa 
Dear S i r s 

T h i s i s to acknowledge r e c e i p t of your communication 
of May 21, 19571 d i r e c t e d xo Attorney General Norman A. Efbe* 
You s t a t e that your o f f i c e has been approached by a concern 
i n the t r a d i n g stamp business, the op e r a t i o n of which con
s i s t s of g i v i n g stamps with each purchase, the same being 
redeemable f o r merchandise at a s t o r e . You f u r t h e r s t a t e 
that there are now several such operations i n your c i t y 
and that one of them would l i k e to begin redeeming books 
of stamps f o r cash. 

Under our s t a t u t e s , s e c t i o n s 553»l5 to 553*18 i n c l u 
s i v e , Code of Iowa 195^t known as the "fowa G i f t E n t e r p r i s e 
Law'*, the Issuance of t r a d i n g stamps f u r n i s h e d i n r e t a i l 
e stablishments by t r a d i n g stamp companies i s p r o h i b i t e d . 
However, i n the case of Sherry $ HMtchJnson •figBftany.Vt.l3fr, A* 
H f t e g f r m J U f r X M Y f i w f f r U , , ^ Mlrt 2 ^ i*** ?> 65 m 2d *uo, 
the Supreme Court of Iowa declared these s t a t u t e s t o be 
u n c o n s t i t u t i o n a l * A s i m i l a r r e s u l t was obtained i n the case 
of fij>Id, Bond S, ̂amp ,Compa,n,y v t t<>0 , A* ..Ho,«tfu Mtftrfloy flffflffifffU 

'tMfaJtir&±i Polk County, Iowa D i s t r i c t Court, Equity 
No. 62037 T i n e case did not reach the Supreme Court} hence, 
i s unreported)* The e f f e c t of these d e c i s i o n s i s that Iowa 
now has no e f f e c t i v e a n t i - t r a d i n g stamp law* 

Most t r a d i n g stamp concerns p r i n t a d e f i n i t e oash value 
on the face of t h e i r stamps, such as 1 m i l l , 1*8 m i l l s , e t c * 
Such stamps have a d e f i n i t e oash redemption value per stamp* 
G e n e r a l l y there are no requirements p r i n t e d on the stamp 
tha t the holder must c o l l e c t a c e r t a i n number of s i m i l a r 
stamps before he may present them f o r redemption* On the 

http://%e2%96%a0figBftany.Vt.l3fr
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b a s i s of the l i m i t e d information which you have submitted, 
i f such be your s i t u a t i o n * i t would not appear t h a t any 
e x i s t i n g Iowa laws would be v i o l a t e d i f the stampa were 
redeemed f o r cash at t h e i r s t a t e d face value r a t h e r than i n 
merchandise* 

There i s , however* one type of operation which i s 
i l l e g a l under our gambling s t a t u t e s , since i t i n v o l v e s the 
element of chance together with a p r i z e and c o n s i d e r a t i o n * 
The w r i t e r has observed "cash d i s c o u n t " cards which have been 
used by c e r t a i n companies which, i n a d d i t i o n to places f o r 
the a f f i x i n g of stamps, c o n t a i n a s e a l under which i s p r i n t e d 
an amount a l l e g e d l y running from one d o l l a r to ten d o l l a r s * 
When the card i s f i l l e d i t i s returned to the merchant with 
the s e a l unbroken and the amount of "cash d i s c o u n t s " Is then 
determined by breaking the s e a l and reading the amount p r i n t e d 
thereunder* 

I t r u s t t h i s w i l l answer your i n q u i r y * 
Very t r u l y yours* 

RRRD/fra RAPHAEl R. R* DVORAK 
F i r s t A s s i s t a n t Attorney General 
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Hon* Don A* P e t r u c c e l l i Flos House F i l e 372 
State ttepre sentative 
F i r s t national Building 
Davenport9 Iowa 
Dear S i r s 

Receipt i s acknowledged of your l e t t e r of June 3^^ 
as follows! 

" I am requesting an. attorney general's opin
i o n regarding tho i n t e r p r e t a t i o n of paragraph.2 
of abuse F i l e 372, 

n%Ho other provision of law providing f o r the 
payment of ta^es, r e g i s t r a t i o n or license fees f o r 
vehicles s h a l l be applicable to .any busj ĉ r« or 
vehicle f o r the transportation of passengers owned 
and operated by any urban t r a n s i t company.1 

uify question regarding t h i s paragraph i s as 
follows t How • v i l l i t h i s apply to c i t y ordinance 
vfrerein the c i t y has an annual charge or annual 
license fee on each bus of tha t r a n s i t company. 
In other words, w i l l tho c i t y ordinance be i n a p p l i 
cable or applicable according to the above quoted 
provision of paragraph 2 of House F i l e 372« M 

The f u l l text of Sec* 2, House F i l e 3 7 2 , 57th General 
Assembly, Is as follows '* 

"Sec* 2« Any person, f i r m , corporation or 
company operating an urban t r a n s i t system s h a l l 
pay to the county treasurer annually as a r e g i s t r a 
t i o n fee for each bus, car or vehicle used i n the 
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transportation of passengers, twenty-five d o l l a r s 
(&2!?*O0), which s h a l l be paid i n t o the municipal 
street fund* No other provision of law providing . 
for the payment of taxes, r e g i s t r a t i o n * or l i c e n s e 
fees for vehicles s h a l l be applicable to any bus, 
car, or vehicle for tha transportation of passeng
ers owned and operated by any urban t r a n s i t company." 

The answer to yoor question depends upon whether or 
not a c i t y ordinance i s a "provision, of lav/" f o r purposes of 
the quoted section* Ordinances have been held to be "laws'1 

f o r sorae purposes but not for others,, 
In Qfmm^m^r 2 . 99 A. 7->73 7o9 s 129 m* W 

i t was held! 
"An ordinance passed by l e g i s l a t i v e authority 

13 a law w i t h i n the meaning of that term as used 
i n c o n s t i t u t i o n s * M 

In Kprfolfc & ifc> <&• v* yr.-ate» (?a,} ? 160 s.S* 2ia 
at page 22 i t was held that an ordinance regulating railroad, 
signals p>.trsuant to statutory authority was "law'* w i t h i n the 
meaning of. a statute penalizing th© railroad's f a i l u r e to give 
"signals required by law", 

£n Choice a> City, of Dallas,> Cleans), 210 3*ur. 7B? 
756 i t was held? 

"An ordinance i s not a 'law' i n one sense of 
the word, but i s a l o c a l law emanating from l e g i s 
l a t i v e authority and operative within i t s sphere 
c.3 e f f e c t i v e l y as general law of tha sovsriesuty." 

With respect to l i c e n s i n g ordinances, i t was held 
In M Parte Johnson, 190 P. 852, b*?3» l*7 Cal. App* thats 

"An ordinance i s dees&d a lav/ within Pen* Code 
§ ^35", making f a i l u r e to take out a license a i s i s -
deiae&nor*. 3 0 that i t i s immaterial whether the pro
visions i n an ordinance imposing a license fee that 
f a i l u r e s h a l l be a misdemeanor be i n v a l i d , " 

I assume that the ordinance to which your l e t t e r r e 
fers was adopted pursuant to Section 3ci9*39» Codo 19^-j which 
provides i n portlnent parts 

"Conveyances — transportation. They ( c i t i e s 
and towns) s h a l l have powers 

"1* To rc-sulat-3 , liconse my'X j£aj& a l l c a r t s , 
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wagons, street s p r i n k l e r s , drays, coaches, and ev
ery description of conveyance kept f o r h i r e , 

» * « . * * * * « (Emphasis ours) 
I f so. I t follows the ordinance i s wi t h i n the class c o n s t i t u t 
ing "law" i f i t h i n the precedent of the c i t e d case a u t h o r i t i e s 
and i t follows that such c i t y ordinance i s a "provision of law" 
within tho meaning of Sec. 2 , House F i l e 3 7 2 , 57th General As
sembly, 

Very t r u l y yours, 

LCAtmfm 
LEOKAHD C .ABELS 
Assistant Attorney General 
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Mr* Harlyn A* Stoebe 
llupboldt County Attorney 
^29 Suianer Avenue 
Humboldt * loins. 

Dear Mr* Stoebe: 
Receipt i s acknowledged of your l e t t e r of June ^ t h 

as follows: 
"This o f f i c e has been requested to render an 

opinion f o r c e r t a i n law enforcement o f f i c e r s con
cerning the co.iistruction of Sactlon 321*$0kt para-graph three of the Code of Iowa which defines cer
t a i n prohibited passing i n tha following instance t 

"Does the code section above mentioned p r o h i b i t 
a vehicle entering i n t o the l e f t hand land i n over
taking and passing a vehicle w i t h i n such reasonable 
proximity to the end of a d i s t i n c t i v e off-center 
l i n e i n d i c a t i n g a 'no passing* aonoj which s i t u a 
t i o n renders i t Impossible f o r the over-taking ve
h i c l e to return to tho r i g h t hand land without cross
ing said d i s t i n c t i v e center l i n e i n the 'no pass
ing ' sons?" 

Section 321 ,30^, Code 199*» provides as foll o w s ! 
"Prohibited passing* No vehicle s h a l l , i n 

overtaking and passing another vehicle or a£ any 
other time» ba driven to the l e f t side of tho road
way under the following conditions; '̂ i>-

"1* l<fnan approaching the crest of a srade . 
or upon a curve i n the highway whers the driver's 
view along the highway i s obstructed for a distance 
of approximately seven hundred feet* 
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"2* When approaching w i t h i n one hundred feet 
of any narrow bridge 9 viaduct, or tunnel, when so 
signposted, or i^hen approaching w i t h i n on© hundred -
feet of or traversing any i n t e r s e c t i o n or r a i l r o a d 
grade crossing* 

"3» Where o f f i c i a l signs are i n place d i r e c t 
ing that t r a f f i c keep to the r i g h t or a d i s t i n c t i v e 
center l i n e or off-center l i n o i s narked, which 
d i s t i n c t i v e l i n e also so di r e c t s t r a f f i c as declared 
I n tha sign manual adopted by tho state highway 
COEHSlSSion." 

I am unable to discover any eaiisting case or r u l i n g 
d i r e c t l y answering your question under subsection 3 of the quoted 
statute* 

However, i n construing subsection 2 of sa i d s e c t i o n , 
our Supreme Court i n i t s decision i n the case of Xouns? £* Blus 
Line Storage C&*, 2*2 Iowa 125 at page 133> *«• M*fc'«2d 391$ stated 
as followss 

" * . . Tha pertinent parts of the statute 
referred to i n section 3 2 1*3^, Codes 19^6 and 1950, 
reads 

M*K6 v e h i c l e , s h a l l , i n overtaking and passing 
another vehicle or at any other time, be driven 
to the l e f t side of the roadway under the follow
ing conditionss 

rt i * $ * 

. "i2# * * * when approaching with i n one hund
red f e ^ t of or traversing any i n t e r s e c t i o n * * *•' 

"The theory of the defendant as shown In i t s 
argument i s that when approaching 'within 100 f e e t ' 
i t can only moan w i t h i n the distance of 100 feet 
th© drivor should not s t a r t to pass* and that i t 
does not mean that i f a c o l l i s i o n happens w i t h i n 
100 feet of the i n t e r s e c t i o n tho i n d i v i d u a l who 
Is passing i s g u i l t y of negligence. V«e disagree 
with the defendant i n t i l l s respect. The statute 
i t s e l f indicates the contrary* I t says, 'when w i t h i n 
100 foot' ;6f ;an i n t e r s e c t i o n * Therefore, no isat-
ter when defendant's truck was started to be d r i v 
en* I f , when w i t h i n 100 feet of tha i n t e r s e c t i o n 
i t remained on tho l e f t side of the highway i t was 
traversing, i t v i o l a t e d t h i s statute* Tha dr i v e r 
of a following oar could very w e l l pass to the l e f t 
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sldo of t h 3 road, but i f he continued i n that po
s i t i o n u n t i l w i t h i n 100 feet of that i n t e r s e c t i o n 
ho would v i o l a t e the r u l e . The court i n the i n s t r u c 
t i o n upon t h i s phase of the evidence so instructed 
and wa3 correct. Such has been the holding i n other 
J u r i s d i c t i o n s and i n c e r t a i n cases c i t e d by the s 
p l a i n t i f f . See Holland v. M e l b l u t e , 179 va, 
20 S»!iU2d 5065 Greer v. H a r r i o t t , 27 A l a . App. 1 0 d t 

110, I67 So. 597, 598, i n wnieh, i n i n t e r p r e t i n g 
an act s i m i l a r to our O M , the court says: 

n,We hold that the passing of one car by an
other going i n the same d i r e c t i o n i s one continu
ing a c t , from the time the rear car p u l l s out of 
the d i r e c t lane of t r a v e l i n tha rear of the car 
to bs passed, up to and including the completion 
of the passing and tha .passing car i s again i n i t s 
proper lane. 1 

"American Products Co. v. Tillwock, 7 Wash.2d 
2*fb, 271 . 109 P.2d 570, 56*1 * 132 A, L. It. 1010, 
1027, In discussing a statute s i m i l a r to ours- but 
applied to curves, the court instructed that i t 
should be unlawful to overtake and apss another 
vehicle proceeding i n tha same d i r e c t i o n upon any 
curve when the view of the operator of such over
taking vehicle i s obstructed or obscured w i t h i n 
a distance of 300 f«et, and says, i n parts 

w.tVfhile the l i t e r a l language of the statute 
lends support to appellant's contention, the imprac
t i c a b l e , and almost absurd, r e s u l t s that would flow 
from the construction contended f o r , Indicate c l e a r l y 
that the statute was intended, and should be Inter 
preted, to p r o h i b i t the overtaking and passing of 
other vehicles proceeding i n the same d i r e c t i o n , 
not only while a c t u a l l y upon a curve, but als o while 
approaching any curve, when the view of the oper
ator of the overtaking vehicle i s obstructed w i t h i n 
a distance of oOO f e e t . 1 

"And the same r u l e may apply to our statute. 
l^e are s a t i s f i e d that the court cor r e c t l y instructed 
upon thi3 subject." 

I t appears e n t i r e l y l o g i c a l and consistent that what 
the Court said with respect to subsection 2 i s equally true of 
subsection 3« Tho act prohibited In the introductory paragraph 
of Section 321.30*+ i s d r i v i n g to the l o f t side of the roadway" 
i n overtaking and passing another vehicle. The numbered sub
sections specify circumstances i n which-the prohibitions apply* 
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Given that "passing Is one continuing a c t " . I t follows that 
operation of a motor vehicle to the l e f t of the Center l i n e 
i n a "no passing" sone at any tie® during said "continuing act" 
i s a v i o l a t i o n of the statute Irrespective of 1*h&ther or not 
the t i r e s of such vehicle ever coma i n pl^ysieal contact with 
such d i s t i n c t i v e center l i n e i n the process of commission of 
the act. 

Vary t r u l y yours, 

LCAtnfm 
JU3GHARD G. ABSL3 
Assistant Attorney General 



air* £ug«ne R* tie!son 
County Attorney 
J e f f e r s o n , Iowa 
Dear S i n 

June 10 t 199? 

Receipt i a acknowledged of your l e t t e r of June 6 i n ̂  
Which you states 

"This i s w r i t t e n to request an o f f i c i a l o p i n 
ion whether, an vi*w o f the p r o v i s i o n s Of S e c t i o n 

subsection 2, a County Attorney i s required 
to handle, without pay, the defense against l a n d 
owner's appeal to the D i s t r i c t end Supreme Court 
from condemnation proceedings conducted on behalf 
of a township*" 
In answer t h e r e t o , I would ©all your a t t e n t i o n to the pro

v i s i o n s o f Section H-72.2 ( 2 ) , c i t e d i n your l e t t e r , which s t a t e s 
t h a t ! 

'•Such proceedings ©hall be conducted! 
IM: * * * * 

"2* By the county a t t o r n e y , when the damages 
arc payable from funds disbursed by the county, or 
by any township, or school d i s t r i c t . " 
I t would appear from the p l a i n p r o v i s i o n s of the law that 

t h i s i s one of the d u t i e s placed upon the county a t t o r n e y , and 
that the pay of tho county attorney i a meant to incl u d e such 
d u t i e s without e x t r a compensation. In other words, the duty to 
Conduct such proceedings by the county attorney i s mandatory, and 
there i s no d i s c r e t i o n or mention of a d d i t i o n a l pay t h e r e f o r . 

Yours very t r v ^ l y , 

NAE/fm NORMAN A. ERB£, Attorney General of Iowa 

£1- L~IV 
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Mr. R. G. B u l l a r d , A c t i n g D i r e c t o r 
Iowa Natural Resources Council 
B u i l d i n g 

Re. Section 9§ paragraph 5 , House F i l e 553 
Dear S i r * 

In your l e t t e r of June 6 , 1957, you states 
"Section 9 , paragraph 5» found on page 11 of House 
F i l e 553 which went i n t o e f f e c t May 16, 1957 s t a t e s . 

•The a p p l i c a n t f o r a permit s h a l l pay a 
fee to the c o u n c i l i n the amount of ten (10.00) 
d o l l a r s at the time of f i l i n g h i e a p p l i c a t i o n 
which fee s h a l l i n c l u d e the cost of p u b l i s h i n g 

. n o t i c e and which p u b l i c a t i o n s h a l l then be paid 
f o r by the c o u n c i l . ' 

fe b e l i e v e i t was the in t e n t that t h i s $10.00 foe go 
in t o the funds of the Iowa Natural Resources C o u n c i l 
and be used In part to pay the cost of p u b l i c a t i o n 
of n o t i c e s of hearings required by t h i s law. Tho 
wording of t h i s s e c t i o n i s not too c l e a r and there 
i s some thought that the $10.00 fee should go i n t o 
the General Fund and not be a v a i l a b l e f o r our use. 
Since we have received some fees we would l i k e to 
know as soon as p o s s i b l e whether or not these funds 
can be deposited t o our account." 
In answer to your l e t t e r of i n q u i r y , I would advise that 

i t i s the opinion of t h i s o f f i c e , based upon the wording of the 
st a t u t e as enacted by the l e g i s l a t u r e , that the proceeds of the 
t e n - d o l l a r fee s h a l l go i n t o the General Fund of the St a t e of 
Iowa and may not be r e t a i n e d by the Council f o r the payment of 
p u b l i c a t i o n c o s t s . 

T h i s f a c t s i t u a t i o n i s s i m i l a r t o other fee cases i n our 

57- L - If ̂ ' 
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Iowa law which f a i l t o provide f o r a t r u s t fund out of which 
c e r t a i n expenses are to be p a i d . Sinco the L e g i s l a t u r e f a i l e d 
to e s t a b l i s h a t r u s t fund as a depository f o r these f e e s , 
such fees go i n t o the General Fund* 

Very t r u l y yours, 

NAE/fra 
NOR MAN A. ERBE 
Attorney General of Iowa 



HEADNOTE: Sales of liquefied gas by a retailer or dealer to a contractor 
for use as a temporary heating fuel for drying purposes in a torch and blower 
system, which is similar to a salamanderr on a construction project, even 

% though paid for from public funds, is exempt from imposition of the motor 
vehicle fuel tax. If such sale is made by a dealer, any tax the dealer may 
have paid may be recovered by the dealer. 

'.'.''-vi • ' i - v . - - v . - • • • . . " O ' v . .•/; v^;i'^'':<a 



/ 

'/ 

/ 
1 

1\5 

Mr. M. L, Abrahamson, 
Treasurer of State of Iowa 
State C a p i t o l Buildinr; 
Des Moines, Iowa 
Dear'Mr, Abrahams on: 

Reference l a made to the l e t t e r of May l, 1957 addressed 
to you by Mr. Gordon J . Forsyth, attorney-at-law E s t h e r v l l l e , 
Iowa i n which the question i a raised: 

Is motor vehicle f u e l tax payable on the 
sale of l i q u e f i e d gas used by a contractor 
ag a temporary heating f u e l f o r drying pur
poses, i n a torch and blower system which i s 
s i m i l a r to a salamander, on a construction 
project which project Is paid for from public 
funds? 

I t i a our opinion that such sale of l i q u i f i e d gas by a 
r e t a i l e r i s exempt from the motor vehicle f u e l tax imposed 
by Chapter 324, Code of Iowa, 195^, as amended, and If the 
sale i s made by a dealer, the tax he may have paid, I f any, 
under the provisions of section 324.29$ code 1954, as amended, 
may be recovered as provided i n section 324 .56. 

P r i o r to 1931 Chapter 251*&1, Code of Iowa, 1927 was 
comparable to Chapter 324, Code, 195^ but was e n t i t l e d 
"Qasoliae License* Tax" and referred only to a tax on gaso
l i n e . In 1931 there was enacted Chapter 108, Laws of the 

vf 

Forty-fourth General Assembly, ahereby the t i t l e of Chapter 
251-A1, Code, 1931, waa changed to Motor Vehicle Fuel Tax 

upon which Question you have requested an opinion. 
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and wherever the word "gasoline" appeared i n Chapter 2 5 l ^ A l 
there was substituted i n l i e u thereof the words "motor vehicle 
f u e l 8 Motor vehicle f u e l was defln#& to 

"mean and inolude any substance or com
bination of substances which Is intended 
to be or i s capable of being used for the 
purpose of propell i n g or running by com
bustion any i n t e r n a l combustion engine and 
kept for sale or sold for that purpose, except 
the products commonly known as kerosene and/or 
d i s t i l l a t e or petroleum products of lower 
gravity (Baume scale) when not used to propel 
a motor vehicle or for compounding or com
bining with any motor vehicle f u e l . " 

The law remained the same u n t i l March 31, 1934, the 
effective date of Chapter 56, Laws for the F o r t y - f i f t h General 
Assembly, Extraordinary Session, the avowed purpose of which 
was to 

"amend, revi s e , codify and supplement 
the e x i s t i n g laws of the State of Iowa r e 
l a t i n g to the c o l l e c t i o n of license fees on 
motor vehicle f u e l , and to continue the p o l i c y 
of c o l l e c t i n g for highway purposes an excise 
tax or license fee on a l l motor vehicle f u e l 
used to propel motor vehicles on the highways 
of t h i s state, and to provide such regulations 
as w i l l prevent the evasion of the payment of 
such license fees and to insure the c o l l e c t i o n 
thereof and to that end to c o l l e c t the license 
fee on a i l motor vehicle f u e l i n the state and 
from the f i r s t person receiving the same i n 
thi s state f o r sale or'use i n t h i s state and 
to require such person, and a l l subsequent 
s e l l e r s to c o l l e c t such license fee from pur
chasers to whom the same i s sold for use or 
resale i n thiB state so that said lioense 
fees s h a l l be ultimately paid by the person 
using s a i d motor vehicle f u e l i n th i s state 
and to refund to such user such lioense fees 
so paid by him on a l l motor vehicle f u e l not 
used i n connection with the operation of motor 
vehicles on the public highway.tt 
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In t h i s Act, f o r the f i r s t time, there appears the provision: 
*R© tax refund s h a l l be paid to any 

person, firm or Corporation on any motor 
vehicle f u e l used i n any conetruetion or y 
maintenance work which i s paid for from 
public funds." 

E f f e c t i v e date of t h i s Act was Marfan 3J., 1934, and i t became a 
part i 5093 - F 2 9 , Code, 1935. 

Laws of the Forty-eighth General Assembly, Chapter 133, 

Section 4 provides: 
Section 5094-f-29 Code, 1935, a« amended, 

i s hereby amended by i n s e r t i n g the l a s t 
l i n e of the next to the l a s t paragraph thereof, 
a f t e r the word "funds 0 the following:'but 
t h i s provision s h a l l not be construed as re
q u i r i n g payment of the tax herein Imposed w i t h 
respect to the sale or use of f u e l o i l so used k unless the same i s used as f u e l to propel motor 
vehicles operated upon the public highways f o r 
purposes of transportation,' * 

E f f e c t i v e date of t h i s amendment was J u l y 4 , 1939. 
Laws fo the Forty-ninth Ceneral Assembly, Chapter 180, i n 

cluded, f o r the f i r s t time i n the Code of Iowa, l i q u e f i e d gas ! 
as a motor vehicle fuel*.and Section 3 thereof provided: 

"that payment of the tax to the State of 
Iowa on Liquefied gas s h a l l be made In the 
manner provided f o r i n this chapter for the 
payment and c o l l e c t i o n of the tax on l i q u e -
fjled^gas. Liquefied gas sold for any pur
pose o^her than the purposes set out i n ^ 
paragraph 4 of Section 5093.02 (Code, 1939) " 
may be sold tax free, provided that on sales 
for the purposes Bet out i n paragraph 4 of 
Section 5093.02 (Code, 1939) the amount of 
the tax s h a l l be collected from the pur
chaser along with the s e l l i n g price thereof." 

Section 16 of the Act provided: 
"Section 5093.29, Code 1939, i s amended 

by adding to said section the following: 
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A l i q u e f i e d gas dealer s h a l l be e n t i t l e d s^f"* 
to refund of the tax on a l l sales made by ^ 
him tsRja»»pjMU^ ^ J 

1939). A p p l i c a t i o n f o r such refund s h a l l 
be made v i t h i n two months of sale, under oath, 
on forms prescribed by the treasurer. Any 
person lioensed under t h i s Chapter to s e l l 
l i q u e f i e d gas who usee l i q u e f i e d gas f o r any 
of the purposes set out i n paragraph 4 of S*ec-
trm^§5nJF s h a l l keep a record of a l l 
l i q u e f i e d gae so used by him on records pre
scribed by the Treasurer," 

Ef f e c t i v e date of the Act was July 4 , 1941. 
Laws of the F i f t i e t h Ceneral Assembly amended, revised and 

cod i f i e d Chapter 251.13, Code, 1939 • but made no additions or 
changes here Important, and the statute i s su b s t a n t i a l l y the 
same i n the Oode of Iowa, 19 5̂ » & s amended. 

Seotlon 324.1-(4^ Code, 195^, as amended, provides: 
"The term 'motor vehiole f u e l ' s h a l l mean 

any petroleum product or other substance which 
alone or i n combination with any other petro
leum product or other substance i s capable of 
being used to operate by combust! on" 1Snyuiternal 
combustion engine of the type used i n auto
mobiles, trucks, airplanes, motorboats, t r a c t o r s , 
or other mechanical contrivances which are pro
pelled by t h e i r own power and which Is praotio- & 
able f o r use f o r such nurpoee, including the 
products commonly known as gasoline - - - -
and l i q u e f i e d gas. w 

Liquefied gas i s c l e a r l y defined as "motor vehicle f u e l " 
by the statute. 

Section 324.l-(l7^)defines " l i q u e f i e d gag dealer" as : 
"any person, other than a l i q u e f i e d gas d i s 
t r i b u t o r , who i s licensed to s e l l l i q u e f i e d 
gas for use i n operation by combustion i n any 
in t e r n a l combustion engine of the type used i n 
automobiles, trucks - - - or other meohanical 
contrivanoes which are propelled by t h e i r own 
newer, as wel l as sale_s_fcr ,pJj.ĥ ..purj3taRfeg«" 

Section 324.1-18 defines " l i q u e f i e d gas r e t a i l e r " as: 
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n 
"any person other than a licensed l i q u e f i e d \y ^ 
gas dealer, or & l i q u e f i e d gas d i s t r i b u t o r . - ••->T" /» 
who s e l l s l i q u e f i e d gas a t r e t a i l .onlyTbr 
uses other_than the uses provided i n eub-~ 
sWtlon 4 of thij5._ae.ctTon, and a~e" such i s .o^'^L 
permitted to s e l l same to -Durchasers tax - 7* ̂ -i^U"' 
free." * • - f>>:- *" 

By the immediately foregoing quoted words the only sales ^ s t ' , * ' ^ f 
of l i q u e f i e d gas made by a " r e t a i l e r " which are subject to 
motor vehicle f u e l tax are those for use i n Internal combustion 
engines of the type used i n automobiles and other vehicles or 
contrivances propelled by t h e i r own power. In the d e f i n i t i o n 
of the term " l i q u e f i e d gas r e t a i l e r " an exception i s made which 
readers a aale by him to a user f o r heating purposes exempt - f r o m " 
tax, "heating" not being one of the"uses" provided i n sub
section 4 of section 324. | 

Section 324.2 i s the tax imposition seotlon and i t i s 
there provided: 

"A lioense fee of four cents per gallon 
or f r a c t i o n of a gallon Is hereby imposed on 
the sale or use of a l l motor f u e l sold or 
used In this state forj^^vv^ 
and a license fee of^seven'cents per gallon 
or f r a c t i o n of a gallon i s hereby inroosed on 
the following: 

"1. A l l f u e l o i l used or sold for the nur-
poses of propelling motor vehicles on the highways 
of the state; 

"2. A l l f u e l o i l used In any maintenance 
and construction work which Is paid for from 
public funds." 

Seotlon 324.3 provides In part, r e l a t i v e to the payment of * 
the tax: f J H 

"Such d i s t r i b u t o r or ether person having «v 

paid said tax, or being l i a b l e for i t s pay- \^ ^ 
ment s h a l l c o l l e c t the amount thereof from 
any person to whom said motor vehicle f u e l ,i ' V 
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i s sold i n this state long with the 
s e l l i n g price thereof, provided that pay
ment of the tax to the state on l i q u e f i e d 
gas s h a l l be made In the manner provided 
f o r i n t h i s chapter for the payment and 
c o l l e c t i o n of the tax on l i q u e f i e d gas, . 
Liquefied gas sold f o r any purpose other ) 
than the purposes aet out i n subsection 4 ' ff" 
of section 324.1 maybe^nld-^l^^sg^e, pro
vided that on sales f o r t h e purposes set 
out i n subsection 4, section 324.1, the 
amount of the tax s h a l l be co l l e c t e d from 
the purchaser along with the s e l l i n g price 
thereof." 

Thus an exception i s again made for l i q u e f i e d gas and i t 
i s removed from provisions of paragraph 2, section 3 2 4 . 2 , l n -
as much as 

"fu e l o i l used i n any maintenance and con
st r u c t i o n work which i s paid f o r from public 
funds" 

i s not one of the purposes set out In subsection 4 of section 324.1. 
Section 324.1? provides, i n part: 

"At the same time each l i q u e f i e d gas 
d i s t r i b u t o r s h a l l remit to the treasurer 
the amount of the license fees on'the 
l i q u e f i e d gas sold or Used by him, for use 
i n automobiles, trucks, airplanes, motorboats, 
t r a c t o r s , and/or other mechanical contriv
ances propelled by t h e i r own power, and on 
the liquefj^ej3^a^laj>14^ 

The payment of motor vehicle f u e l tax to be made by the d i s 
t r i b u t o r does not by the words of the statute require the d i s 
t r i b u t o r to pay tax on any sales made other than those where the 
use of l i q u e f i e d gas i s In vehicles or other mechanical contriv
ances propelled by t h e i r own power and on sale B made to dealers. 

Section 324.29 provides: 
"Liquefied Gas dealers and l i q u e f i e d 
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gs.e r e t a i l e r s s h a l l purchase HQuefied 
gas only from d i s t r i b u t o r s licensed under* 
t h i s chapter to d i s t r i b u t e l i q u e f i e d gas, 
Sales by d i s t r i b u t o r s to l i q u e f i e d gas 
dealers s h a l l be made with the amount of 
the tax added; sales to l i q u e f i e d gas r e t a i l e r s 
s h a l l be made tax-free." 

The general refund section of Chapter 324 i s section 324.50 

whereas l i q u e f i e d gas tax refunds are covered by the provisions 
of section 324.56 which reads i n part: / 

"A l i q u e f i e d gas dealer s h a l l be e n t i t l e d 
to refund of the tax on a l l sales made by him , 
for purpose smother than the purposes sstouj^'' 
i n subsection 4 of section 324. i ^ J — 

a provision not tfund i n the general refund section 324.50, and 
a provision under which the dealer i s e n t i t l e d to a refund of 
the tax added tc the price by the d i s t r i b u t o r under the provisions 
of section 324.29, unless the l i q u e f i e d gas i s sold for use i n 
motor driven contrivances. 

Section 324.58-|l2]provldee that i t s h a l l be unlawful 
" f o r any person to use l i q u e f i e d gas f o r 
any of the purposes set out i n subsection 4 
of section 324,1 without paying the tax.* 

and section 324.58-rl3\ provides that I t s h a l l be unlawful 
"for any person to s e l l f o r use l i q u e f i e d 
gas f o r any of the purposes a e t o u t i n 
subsection 4 of section 324.1 without 
c o l l e c t i n g the tax. r i 

The other paragraphs of section 324,58 do not so l i m i t the i l 
l e g a l i t y of sales of other types of motor vehicle fuels without 
payment or c o l l e c t i o n of the tax to sales made for use i n motor 
driven contrivances. 

I t i s a rule of construction that statutes should be con
strued so as to give force and effect to the manifest l e g i s l a t i v e 
intent as embodied therein and this l e g i s l a t i v e intent should 
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and w i l l be determined from a consideration of the entire 
statute r e l a t i n g to the same subject matter. State v. 
Cit y of Des Moines, 221 Iowa 642; Howard v. Emmet County 
140 Iowa 527j532. 

I t i s clear f^rom the pla i n words of the many exception 
paragraphs and sections found i n chapter 324, Code, 1954 
that the Intent of the l e g i s l a t u r e was to exempt from the 
Iowa motor vehicle f u e l tax a l l sales of l i q u e f i e d gas exoept 
the narrowly defined class of uses f o r the operation of In
ternal combustion engines of the type used i n a^omoJ^iles, 
trucks, airplanes, motorboats, tractors or other mechanical 
contrivances which are propelled by their own power. 

I t l a our conclusion, therefore, that a sale of l i q u e f i e d 1 

gas used by a contractor as a temporary heating f u e l , in a 
torch and blower system, which i s sim i l a r to a salamander, / 
on a construction project which i s naid for from nubllo funds 
i s exempt from the motor vehicle f u e l tax imnosed by Chapter 
324, Code of Iowa, 1954 as amended, i f such sale Is made by""" 
a r e t a i l e r and i f such sale i s made by a dealer the tax he 
may have nald, I f any, "under the provisions of section 324.29 
may be recovered i n aooordan.ee with section 324 .56. 

Very t r u l y yours, 

NORMAN A. J2RBE, 
Attorney General of Iowa 

M. A. IVSRSON 
Special ARolstant Attorney General. 

http://aooordan.ee


June 1 2 , 1957 

Mr* R. G. Bullard 
Acting Director 
Natural Resources Council 
L O C A L 
Dear Mr. Bul l a r d : 

Reference i s made to your l e t t e r of February 15 , 1957 
•which, because of l e g i s l a t i v e matters and press of other duties 
has prevented i t s consideration u n t i l now. You request an opin 
ion from t h i s o f f i c e and we quote your request as follows: 

"At a meeting on February 5» 1957 the Io\vra 
Natural Resources Council directed that wo request 
an opinion from your o f f i c e on the matter of the 
Resources Council's authority r e l a t i n g to e x i s t i n g 
levees. This question confronts the Council i n 
the i r consideration of a p e t i t i o n from sixteen Ke
okuk County landowners requesting that action be 
taken to have an e x i s t i n g levee along the South 
Skunk River i n Sec, 2 7 - 3 ^ ? T15N, #13 VF 'removed from 
i t s present p o s i t i o n and i f r e b u i l t Jbe placed at 
least 250 feet north from the present'center of 
the r i v e r . ' 

"In accordance with our discussion on Febru
ary 13} 1957j we have attached copies of pertinent 
correspondence, an extract from the minutes of the 
•Council meeting of February 5, at which Mr. Adams 
appeared, and three sketches of the flood p l a i n 
area. You w i l l note that the request for movement 
of the Powers levee was preceded by objections raised 
against proposed levee construction on the Adams 
property on the south bank of the Skunk River op
posite the Powers levee. The Resources Council 
also has pending an ap p l i c a t i o n from Mr, Adams 
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requesting approval of his proposed levee construe* 
t i o n . 

"The Resources Council believes that s i m i l a r 
situations w i l l occur i n the future inasmuch as 
there are many levees i n existence which were con
structed p r i o r to the date of creation of the Coun
c i l * Therefore, your opinion would have widespread 
a p p l i c a b i l i t y and would be of material aid to the 
Council i n t h e i r consideration of such problems• 

"More s p e c i f i c a l l y we would welcome your opin
io n on the following questions t 

"Does the Resources Council have authority 
to force removal or re l o c a t i o n of a levee which 
was i n existence at the time the Council was creat
ed 9 or a levee constructed without Council approval 
since that time? I f so, what procedure should be 
followed as i n M s p a r t i c u l a r instance?" 

We have c a r e f u l l y studied the f i l e submitted with 
your l e t t e r , which includes l e t t e r s respecting Mr. E, J , Adams' 
proposed levee construction on his farm, petitions protesting 
said construction, as w e l l as a p e t i t i o n requesting removal 
of a levee on the Powers farm across the r i v e r from the Adams 
farm, together with sketches of the levees now i n place on both 
farms, and additional levee work proposed on the Adams farm, 

A review of the f i l e and the record of the minutes 
of the Resources Council meeting of February 5 , 1957, reveals 
that Mr. Adams t e s t i f i e d that the levee on the Powers faria was 
started i n 19 -̂6 and most of i t completed i n 19^7 which indicates 
that said levee has been i n existence for at least ten years. 
I f i n d nothing i n the f i l e i n d i c a t i n g that there were any com
plai n t s or protests as to the Powers levee u n t i l , the p e t i t i o n 
was presented to the Council and received January 2 1 , 1957* 
requesting removal of the levee* 

The Council was created by Chapter 2 0 3 , Acts of the 
53rd General Assembly, approved March 3 1 s t , e f f e c t i v e A p r i l 
16, 19^9* The Powers levee was constructed several years p r i o r 
to the creation of the Council. ', 

There can be no question but that the purpose of the 
levees now i n place and proposed are for protection against 
flood waters, or "backwater", as shown by the f i l e and the min
utes of the.Council meeting. Dr. Hershey s p e c l f i c i a l l y r e f e r 
red to th i s i n one question: "What would be the backwater on 
thi s i f I t were constructed, would i t 20 back three miles?" 
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I n the case of Downey. v.. Phelps ? found i n 201 Iowa 
826, a levee almost i d e n t i c a l with the Powers levee, which was 
constructed on the north side of the South Skunk River i n Ma
haska County, was the subject of an injun c t i o n a c t i o n wherein 
tho p l a i n t i f f s sought to enjoin the defendants from maintain
ing the levee. In said case the Supreme Court held as follows* 

"The maintenance of a dike along lands f o r 
the purpose of warding off backwater from a r i v e r 
may not be enjoined by an adjoining landowner un
less he shows (1) that his lands constitute the 
^qmlnanfr estate and the diked lands the servient 
estate, and (2) that the dike materially and sub-
stan t i a i l ? / i n t e r f e r e s with surface drainage. Pligh 
lands which are l a s t covered by backwater from a 
r i v e r are not servient to adjoining low lands which 
are f i r s t covered by such backwater." 

The levee i n the Downey case, as i s the case of the 
construction of the Powers levee, was for the purpose of pro
te c t i o n against flood waters and not to divert surface water. 
Under the facts before us, we believe that Mr. Powers has ac
quired c e r t a i n presciptive rights to maintain the levee on his 
farm* The rule governing t h i s r i g h t i s stated as follows i n 
the ease of ffhiessen, y_. Olaussen. 135 Iowa l d 7 , 189, 112 Sf.W. 
5^5, and ci t e d In the case of Fennema y.. Hgnniflga ? 236 loxra. 
at page 5**7» and i n other cases c i t e d therein. 

' " I t i s equally w e l l s e t t l e d that i f a land
owner, claiming the r i g h t to repeal the surface 
water coming from an adjacent t r a c t , erects a bar
r i e r or. constructs a d i t c h upon the p a r t i t i o n l i n e 
to p^^uce -;i_at. r e s u l t , and maintains the same with 
the •knoX/l^dge -©ssr-jgcpress or implied consent of the 
owner of said adjacent premises for ten years or 
more ? the r i g h t of the l a t t e r to demand an injunct i o n against the maintenance of sufeh alleged obsturc-
t i o n w i l l be barred.' See* also, 67 C.J, 8 0 6 , sec
t i o n 310 ." (Emphasis ours) 

Section H-55A*22 purports to apply only to " A l l works 
of any nature for flood control . . . which are hereafter es
tablished and constructed, . . . " (See Board of Trustees y 
Iowa Natural Resources Council, Iowa , 76 N.W.2d 798,' 
l o c * c i t . p. 803.) 

Since the Powers levee was constructed and established 
pr i o r to the creation of the Council and i t s powers as stated 
i n Section V55A.22 apply only to "works . • . hereafter estab
l i s h e d and constructed, . , . ", the Council i s without author
i t y to force removal or r e l o c a t i o n of a levee which was i n . ex
istence at the time the Council was created, except by condemnation 
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proceedings under i t s powers of eminent domain granted to i t 
by Sections 1+55A.llf and U-55A.191 

i In regard to the l e v e l constructed by Mr. Adams and 
the proposed extension of his levee, Exhibits 12 , 12a , and 12b, 
that f i l e , and data submitted does not d e f i n i t e l y i ndicate when 
his levee was commenced. Assuming that I t was commended a f t e r 
the creation of the Council, his levee would be subject to the 
authority and power of the Council to order i t s removal i f i t 
was constructed i n v i o l a t i o n of the provisions of Section H-55A.19 
upon a determination of the Council of the fact — "whether 
i t w i l l adversely a f f e c t the e f f i c i e n c y of or unduly r e s t r i c t 
the capacity of the floodway". (See Section U-55A.19 and Board 
of Trustees v. Iowa Natural Resources ^Council. Iowa , 
7tf N.tf*2d-298, o O C ) 

As to what procedure should be followed, please be 
advised that each s i t u a t i o n i s governed by i t s own facts and 
circumstances and i s a matter of p o l i c y w&thin the d i s c r e t i o n 
of tha Council under i t s powers as granted i n Section **55A.19, 
— " . . . determining the f a c t and permitting or p r o h i b i t i n g 
the same." 

Yours very t r u l y , 

FRANK D, BIANCO 
FDBtmfm Assistant Attorney Genera} 
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Mr. Loyd VanPatten, Assistant 
Secretary of Agriculture 

Iowa Department of Agriculture 
B u i l d i n g 
Dear Sir: 

In your letter of May 31, 1957 you request our opinion on the following ques
tions relative to certain sections of House File 163, which was passed by the 
Fifty-Seventh General Assembly: 

"1. Under Section 6, Subsections 2 and 3, how do you define an i n t i 
mate and uniform mixture? In other words, should one sample taken 
from a load of this type be sufficient for analysis? 
"2. Section 4 sets up requirements for registration of each brand and 
grade of fertilizer, while Section 10 sets up the procedure to be f o l 
lowed in the establishment of a grade l i s t . Should the Department of 
Agriculture, as a regulatory department, tie Section 10 to Section 4, 
in accepting registrations? In other words, should we advise with the 
Director of the Iowa Agricultural Experiment Station before we approve 
for registration fertilizer mixtures not mentioned In the l i s t which 
has been submitted to the manufacturer for guidance?" 
1. Webster's "New International Dictionary,*1 Second Edition, defines " i n t i 

mate" as "closely united; very close or thorough in connection; as, an 'intimate 
mixture**. See also James v. Clayton. Cust & Pat. ADD.. 90 F.2d 337, 343. 
"'Uniform* means (invariable; resembling Itself at a l l times; conforming to one 
rule or mode." 43 Words and Phrases, 225. 

Whether a single sample taken from a load Is sufficient for a scientific de
termination that the entire load complies with the standards set up in the section, 
is a fact question to be determined by the Secretary of Agriculture based upon his 
specialized knowledge and experience in these matters. 
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2. Sections 4 and 10 of House File 163 are as follows: 
"Sec. 4. Registration. 

"1. Each brand and grade of commercial fertilizer and each soil 
amendment shall be registered by the manufacturer before being offered 
for sale, sold, or distributed in this state. The application for 
registration shall be submitted to the secretary on forms furnished by 
the secretary and shall be accompanied by a fee of one dollar ($1.00) 
for each grade per brand of commercial fertilizer and for each soil 
amendment. Upon approval by the secretary, a copy of the registration 
shall be furnished to the applicant. A i l registrations expire on 
June 30 each year. The application shall include the following infor
mation in the following order: 

a. The net weight. 
b. The name and address of the registrant. 
£. The brand. 
d. The grade. 
e. The guaranteed analysis." 

. ) "Sec. 10. Grad,q List. The secretary, upon advice or recommendation by 
the director of the Iowa agricultural experiment station, shall, prior 
to June 30 of each year, or as early thereafter as practicable, promul
gate a l i s t of grades of mixed fertilizers adequate to meet the agri
cultural needs of the state. Such l i s t Is only for the guidance of 
manufacturers, distributors and users and additional fertiliser mixtures 
may be submitted to the secretary for approval and upon approval shall 
be included in the l i s t . " 
The Secretary of Agriculture is directed to seek the advice, recommendation 

and counsel of the Director of the Iowa Agricultural Experiment Station in prepara
tion of the grade l i s t (Sec. 10) and again in inspecting, sampling and analyzing 
fertilisers (Sec. 11). Registration (See. 4) contains no similar provision and 
therefore none must have been intended. 

By the express language of the Act, the grade l i s t i s only for the guidance 
of manufacturers, distributors and users. The purpose of the grade l i s t is limited 
by the express language of the section (Sec. 10) and, therefore, cannot be read in 
conjunction with registration provisions of Section 4. 

Very truly yours, 

i JBG:md 
JAMES H. GRITTON 
Assistant Attorney General 
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Ames, Iowa 
June 12, 195? 

Br. Charles Mather 
County Attorney 
Sao C i t y , Iowa 
Dear &r, Hatherj 
Your l e t t e r of June 4, 195?, directed to the Honorable Norman Erbe, 
Attorney General of Iowa, has been referred to t h i s o f f i c e f o r answer. 
I t i e ay understanding that you desire to know whether the county or 
town has the duty to repair the approaches to bridges o r i g i n a l l y conetruoted 
by the county and located w i t h i n the oonfine^of ^ne town. 
Section 309.10, Code of Iowa, 19£f*» etfe^ecmon l u grants to the county 
fcfee authority to expend funds J&H^Z&te oWjJymctiox&of bridges i n c i t i e s 
and towns having a populationyof 8/braO w i e s f i , Section 309.13 gives 9 them authority to malx&»l3> t n * same.)) SdAtlon 404.7, Code of Iowa. 
195^» gives to mm&t#p*X corpdratioa^ thlr authority to expend funds, 
* 8. For a l l bridge (purposes, >wg|gpVfor the payment of bonds issued f o r 
bridge purposes* • ^^tlonsf?381/ 9 7 e t c . Code of Iowa, 1954 authorize 
c i t i e s and towns to v̂ te-H£tu i n the construction of any county bridge. 
I understand that t h e r e l s a new statute covering chapter 309 questions 
but with no change regarding our question. I t would seem that under 
present law there i s no isandstory duty upon ei t h e r the county or the 
town to construct bridges located w i t h i n a town. 
The question of whether an approach i s a part of the bridge has been 
considered by the Iowa Supreme Court i n several cases. The p r i n c i p a l 
oases on t h i s question are Newcomb vs. Montgomery County, 44 KW 715, 
79 Iowa 487» Hagee vs. Jones County, 142 KW 957, 161 Iowa 29*3} Shops vs. 
C i t y of Des Koines, 177 ?9 , 188 Iowa 1141j Koreland vs. M i t c h e l l 
County, 46 Iowa 394. In addition a case K&S decided i n 195c wherein 
there i s d i c t a to the % f f e c t that the court reaffirms the holdings i n 
these previous cases. The case Is e n t i t l e d Linn County Iowa vs. The 
Town of Central C i t y . I question some of th© Court's reasoning i n that y 

case. I t seems that i n a l l of these cases the Court has treated t h i s 
question of approaches as a part of the bridge as a question of f a c t . 
In other words, the f a c t u a l determination i s generally mad© by the 
governing body which lt§ expending public funds f o r constructing or 
repairing approaches. There i s one further case that should be r e a l 

( a l s o . Becker vs. City of Waterloo* 63 KW 2nd 919 > 245 Iowa 666. 
then Mr. Erbe was at Ames he answered a s i m i l a r question regarding a 
bridge i n Glenwood, Iowa. I s h a l l quote three paragraphs from page 2 

* of h i s u n o f f i c i a l opinion addressed to Fir. E l l i o t Thomas, County 
Attorney, Glenwood, Iowa, - I n addition, Section 389.12 imposes upon 
c i t i e s and towns the 'care, supervision and control of a l l public highways, 
st r e e t s , etc. and d i r e c t s the c i t i e s ana towns to 'cause the same to 
be kept open and i n repair and free from nuisance'. No. where i n the Code 
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i s there a. mandate set out Imposing upon counties the duty to construct, 
maintain or repair bridges i n c i t i e s or towns, altho they are permitted 
to do so as they desire i n t h e i r d i s c r e t i o n . 
The cases are numerous which impose upon the town l i a b i l i t y f o r t h e i r 
negligence i n e i t h e r the construction or maintenance of bridges within 
c i t i e s or towns. This l i a b i l i t y rests upon the c i t y , not only by 
statute, but also at common law. B i r d vs. City of Keokuk 226 l a . 
456, 284 m 4385 Fowler vs. Town of Strawberry Hill'-'74- l a * 644, 38 m 
521j Busoh vs. Gity of Davenport 6 l a * 44£} Menderschid vs. C i t y of 
Dubuque 25 l a . 100. 

. I t has also been held that a f t e r a county has erected a bridge inside 
\ the c i t y l i m i t s that the bridge becomes a ' O l t y a t n w t and the c i t y alone 

i s required to keep th© same i n reasonablg-sajn^omlnary good care. 
Holmes vs. Hamburg, 337 l a . 348 j Sachs^SsV^ty^of Sioux C i t y 109 l a . 
224j Freeman vs. Independence 12JL«la. \\ O0.pi.on^ Attorney General 
1920, page 276.• 
I suggest that t h i s w$stB<quetttlon slMbul^be decided on the basis of 
p r a c t i c a l considerations. IfM&he^S^ ha* excess funds i n i t s street 

y fund, i t i s ooneeivaqie that it^KSrife pay f o r the major repair of bridge 
approaches located wvj^ln>#* boundaries. However, i t has been rcy 
^experience that smair^saEws do not have excess funds f o r street construction 
.Therefore, i t would seem that i f t h i s bridge i s located on a farm to 
market road and major repairs or construction i s needed, i t would be 
Lwise to use farm to market funds f o r t h i s work. P r i o r to the passage 
of Chapter 404 there were written several Attorney General opinions to 
the affect that the county has the duty to construct a l l county bridges 

.located w i t h i n a,county including those located w i t h i n a town. I n 
view of the l i m i t a t i o n s placed upon municipal taxation i t would seem 

/ 

there i s no good reason f o r t h i s burden to s h i f t affcer the passage of 
Chapter 404. I suggest that minor repairs and the maintenance of 
approaches should be taken care of by the towns. 
I t r u s t that t h i s w i l l be of some assistance to you, and i f you have any 
further questions, please l e t us know. 

Xours very t r u l y , 

Francis J . Pruss 
General Counsel f o r 
Iowa State Highway Commission 

J 
PJPUs 



Mr. Glenn D. S a r s f l e l d 
State Comptroller 
B u i l d i n g 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 11th In s t . 
In which you submitted the f o l l o w i n g : 

"Senate F i l e 32 i s 'An Act r e l a t i n g to the number 
of members of the Iowa Highway Safety P a t r o l , to 
the compensation of the members thereof, and ex
tending the d u t i e s of the supervisory o f f i c e r s of 
satd p a t r o l , and to amend Sections Eighty P o i n t 
Four (80.4), Eighty P o i n t Eight (80.8) and Eighty 
P o i n t Twenty (80.20), Code or Iowa \$5h.• 

"Section 54, Senate F i l e 457, Acts of the 57th 
General Assembly, a l s o makes c e r t a i n p r o v i s i o n s 
regarding s a l a r i e s and employees of c e r t a i n depart* 
ments, Including the Department of P u b l i c Safety. 
"Enclosed f i n d ' E x h i b i t A' which shows the c l a s s i 
f i c a t i o n of Highway Patrolmen under the p r o v i s i o n s 
of Section 8.5. Code of Iowa 195**f and a l s o the 
present c l a s s i f i c a t i o n plus the e f f e c t s of Senate 
F i l e 32 and the proposed schedule of s a l a r i e s . 
"From ' E x h i b i t A' you w i l l observe that I t i s pro
posed that c e r t a i n new p o s i t i o n t i t l e s be cr e a t e d , 
regarding Highway Patrolmen which do not e x i s t at 
t h i s time and a l s o to provide a b a s i c s a l a r y f o r 
c e r t a i n p o s i t i o n t i t l e s which would appear to be 
d i f f e r e n t from the present s t a t u s plus the e f f e c t s 
of Senate F i l e 32. 

"I r e s p e c t f u l l y request an opinion as to the f o l 
lowing! 
"1. Are Increases In compensation to the members 
of the Highway P a t r o l provided In Senate F i l e 32 
to be In a d d i t i o n to trie s a l a r y ranges provided 
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under the p r o v i s i o n s of Section 8.5, Code of 
lows* 1951*, or are they to be In a d d i t i o n to a 
s p e c i f i c amount of s a l a r y being paid s p e c i f i c 
members of the Highway P a t r o l and i f so as of 
what date? 
"2. May the p r i n c i p l e s involved In t h i s pro* 
posal (shown on ' E x h i b i t A') be c a r r i e d out by 
the Governor and Commissioner of P u b l i c Safety 
and i f so* i s the approval of the Executive 
Council required?' 1 

In r e p l y thereto I would advise you that In the view that 
I take of t h i s s i t u a t i o n your questions do not r e q u i r e answer. 
Senate F i l e 32 of the 57th General Assembly Insofar as i t p e r t a i n s 
to the compensation of members of the Highway P a t r o l provides as 
f o l l o w s i 

"Sec. 2. Section e i g h t y point eight (80.8), Code 
1954, Is hereby amended by I n s e r t i n g a f t e r the 
period f o l l o w i n g the word 'governor* i n the e i g h t h 
l i n e of the t h i r d paragraph thereof the f o l l o w i n g : 
'The compensation of each member of the highway 
p a t r o l s n a i l at the e f f e c t i v e date of t h i s Act 
be increased in the sum of f i f t y d o l l a r s ($50.00) 
pel* month beginning w i t h such e f f e c t i v e date. In 
a d d i t i o n , the members of the highway p a t r o l s h a l l 
be paid a d d i t i o n a l compensation In accordance 
with the f o l l o w i n g formula: When members of the 
highway p a t r o l have served f o r a period of f i v e 
(5J years t h e i r compensation then being paid s h a l l 
be Increased by the sum of f i f t e e n d o l l a r s ($15.00) 
per month beginning w i t h the month succeeding the 
foregoing described f i v e (5) year p e r i o d ; when 
members thereof have served f o r a period of ten 
(10) years t h e i r compensation then being paid s h a l l 
be Increased by the sum of f i f t e e n d o l l a r s ($15*00) 
per month beginning w i t h the month succeeding the 
foregoing described ten (10) year p e r i o d , such sums 
being in a d d i t i o n to the increase provided herein to 
be paid a f t e r f i v e (5) years of service} when mem
bers thereof have served f o r a period of f i f t e e n 
(15) years t h e i r compensation then being paid 
s h a l l be increased by the sum of f i f t e e n d o l l a r s 
($15.00) per month beginning with the month sue-
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ceedlng the fo r e g o i n g described f i f t e e n (15) year 
p e r i o d , such sums being In a d d i t i o n to the In
creases p r e v i o u s l y provided f o r herein) when 
members thereof have served f o r a period of twenty 
(20) years t h e i r compensation then being p a i d 
s h a l l be increased by the sum of f i f t e e n d o l l a r s 
($15.00) per month beginning with the month suc
ceeding the foregoing described twenty (20) year 
p e r i o d , such sums being in a d d i t i o n to the In
creases p r e v i o u s l y provided f o r h e r e i n . Members 
of the highway p a t r o l at the e f f e c t i v e date of 
t h i s Act# who have the foregoing s e r v i c e records, 
s h a l l be e n t i t l e d to the foregoing increases 
from and a f t e r such e f f e c t i v e d a t e . , M 

This s t a t u t e seems to be c e r t a i n , unambiguous and i n t e r 
p r e t a t i o n thereof unnecessary If p o s s i b l e . By It s p l a i n terms 
members of the P a t r o l on J u l y k, 1957* whose s e r v i c e records meet 
the c o n d i t i o n s provided t h e r e i n are e n t i t l e d to the compensation 
increases s t a t e d in the f o r e g o i n g Senate F i l e 32.without reference 
to c l a s s i f i c a t i o n s of personnel or without reference to s a l a r y 
schedules* F a i l u r e of any member of the Highway P a t r o l q u a l i f y i n g 
in accordance with the formula of Section 2 of Senate F i l e 32 as 
hereto f o r e e x h i b i t e d to r e c e i v e t h i s compensation Increase may 
invest such member with a cause of a c t i o n f o r these Increases. 
The r i g h t of q u a l i f i e d members of the P a t r o l to r e c e i v e the In
creases i s not a f f e c t e d by changes In a d m i n i s t r a t i o n proceedings, 
a d m i n i s t r a t i v e r u l e s or a d m i n i s t r a t i v e p r a c t i c e s . 

Very t r u l y yours, 

OSJMKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 
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Mr. Glenn D. Sarsfletd 
State Comptroller 
B u i l d i n g 
Dear S i r : 

This w i l l acknowledge receipt of yours of the 11th Inst. 
In which you submitted the following'. 
, "Section 54, Senate F i l e 457, Acts of the 57th 

General Assembly reads as follows: 
"•The provisions of Section Eight Point Five 
(8.5), Code 1954, s h a l l not be applicable to the 
employees whose s a l a r i e s are paid from the ap
propriation provided In t h i s Act. A l l depart
ments sh a l l use the table of organization and 
salary schedule In e f f e c t on A p r i l 24, 1957* ex
cept that changes in the table of organization 
or salary schedule of any department may be made* 
only wltn the approval of the Executive Council.' 
"I respectfully request an opinion as to the 
following: 
" l f Does the term *Salary Schedule 1, used In 
Senate F i l e 457, refer to a s p e c i f i c salary being 
paid a s p e c i f i c employee as of A p r i l 24, 1957, or 
does i t refer to the salary ranges In effect on 
that date as provided by the personnel rules and 
regulations? 
"2. In the event that you should rule that the 
term 'Salary Schedule' refers to the salary ranges, 
is It then necessary for the Executive Council to 
approve changes in rates of pay within said salary 
ranges? 
"3. Does the employment of temporary and part-
time personnel, paid from Senate F i l e 457, require 
the approval of the Executive Council, or anyone 
else?" 
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In r e p l y thereto I answer your request as f o l l o w s * 
1. In answer to your question #1 I advise that I am 

of the opi n i o n that the s a l a r y schedule r e f e r r e d t o In Senate 
F i l e 457 r e f e r s to the s a l a r y ranges In e f f e c t on that date as 
provided by the personnel r u l e s and r e g u l a t i o n s . 

2. in answer to your question #2 1 advise you that i n 
view of the conclusion that the s a l a r y schedule r e f e r s t o s a l a r y 
ranges that changes In rat e s of pay w i t h i n the s a l a r y range may 
be e f f e c t i v e without approval of the Executive C o u n c i l . 

3. In answer to your question #3 t advise that I am of 
the o p i n i o n that the employment of temporary or part-time or casual 
personnel paid from the a p p r o p r i a t i o n s provided by Senate F i l e 457 
i s not subject to the approval of the Executive Council or anyone 
e l s e . Such employment Is w i t h i n the d i s c r e t i o n of the department 
heads. 

Very t r u l y yours, 

0S:MKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 
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Mr, James L, McDonald 
County Attorney 
HcDonald Bu i l d i n g 
Cherokee, Iowa 
Dear Jim: 
I have your l e t t e r of June 13 i n which you Inquire as to what the 

/ r e s p o n s i b i l i t i e s of a Board of Supervisors Is to maintain an established 
^\ road, Secondly, what action r i g h t s by a private i n d i v i d u a l to force 
/the Board to maintain, and i f necessary, to re-bulld/j/an e x i s t i n g right of 
way, and t h i r d , how would you suggest the• ©cardiac aaout avoiding the 

> / maintenance of wn. e x i s t i n g right of way w>£SSE^er<*c»s so few persons as 
to not be economically f e a s i b l e , r >"^ N* N V 

I think perhaps the t h i r d question BilgHfc a^answered*Tirst f o r the 
reason that the action Q&ps^&thpn of ayroB&, i f done, would prevent the 
problems of the f i r s t M i seconsVquesti^s ^ a r i s i n g . 

\ Jactlon 306.h through «06,3 ranovldes f o r a means-of vacating the secondary 
(|) road. I t i s a fact t h a ^ i h a ^ s o j i r d may vacate any road a f t e r holding the 

public hearings as provideTTin the afore jaehtloned sections. The only 
thing that i s Incumbent on the Board with respect to expense on these 
roads, I f vacated, i s to pay damages i f I t Is f a i t that damages are 
warranted. 
I t may be that the Board could get t h i s problem out of i t s h a i r by vacating 
the road. However, Sine© i t may be that the Board would not want to vacate 
the road, tho other two questions-require'an answer. Perhaps before 
proceeding further, I t should be brought to mind that vacating a road may 
be a problem of economic© ae weli as pol i c y In that i t may cost much more 
to maintain the road than I t would to pay damages f o r the. vacating of I t . 

® As to the f i r s t questions I believe that the r e s p o n s i b i l i t i e s of the Board 
of Supervisors to maintain an established road does depand somewhat upon 
the amount of use which the road gives to the p u b l i c That i s to say 
that In expenditure of funds f o r new construction, maintenance, grading and 
snow removal, the Board w i l l always work on a p r i o r i t y system so that 
the roads.jwhiCh serve the most people and carry the most t r a f f i c get the 
most concentration. There Is a po s i t i v e duty to maintain a road, but 
natur a l l y the degree of maintenance w i l l almost have to depend upon the 
use by the p u b l i c . In t h i s case the road, a c t u a l l y a t r a i l , served only 

'two persons, and therefore the Board would not be warranted i n providing 
\ o o n s t r u o t l o n or maintenance equal to a s i m i l a r stretch of road which may 

;erve many more persons. 

< 

file:///oonstruotlon
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r« James L» McDonald 
June ,1*, 195? 
Page 2 

<>?/As to th© seoond question, a private i n d i v i d u a l can probably bring an 
(a c t i o n i n mandamus to compel maintenance of a road which i a a part of the 
county system. There Is authority f o r t h i s , and I believe that i n the 
past I have read a oase or two i n which the Board was compelled to do 
maintenance upon I t s roads where they had f a l l e n Into such poor condition 
as to become almost impassable. 
I hope, Jim, that I have been of some help. However, I f not, please 
write again and 1*11 try to get something more concrete f o r you. 
Ordinarily, I would have researched the question, but since you requested 
that no such e f f o r t be mad©, and I am very busy at t h i s time, I didn't 
go thoroughly into the problem. 
I t was nice to hear from you, and I hope that 
best wishes to B i l l and your father. convey my vary 

anielTT. Flo res 
'General Counsel f o r 
Iowa State Highway Commission 

DTPsjs 

i 



June 17, 1957 

Mr. Jack R. V o l l e r t s e n 
Phelps 6- V o l l e r t s e n 
808 Putnam B u i l d i n g 
Davenport, Iowa 
Dear Mr. V o l l e r t s e n : 

Your l e t t e r of May 28th addressed to Mr. Wilbur A. Rush 
of the State Conservation Commission has been r e f e r r e d to the 
w r i t e r f o r a t t e n t i o n and In r e p l y we beg to advise as f o l l o w s . 

We note In your l e t t e r that you c l a i m t i t l e to the low 
water mark of the M i s s i s s i p p i R i v e r which i s more than s i x t y 
f e e t out from the e x i s t i n g shore l i n e . We must r e s p e c t f u l l y 
disagree w i t h you in t h i s contention that your t i t l e extends to 
the Tow water mark. On the c o n t r a r y , the t i t l e of the S t a t e of 
Iowa In the beds of a l l navigable streams extends to the o r d i 
nary high water mark. 

We c a l l your a t t e n t i o n to the f o l l o w i n g a u t h o r i t i e s in 
support of our p o s i t i o n in t h i s matter. 

"Under the law of the United States a grant of 
land bordering on navigable waters c a r r i e s t i t l e 
to o r d i n a r y high water mark." Sft&vtey v. Bowl by, 
152 U. S. 1, 38 L. Ed. 331. 
"Unless otherwise provided by a r t i c l e s of admis
sion as a s t a t e , the s t a t e owns the beds of 
navigable lakes and r i v e r s w i t h i n i t s borders." 
U. Si v. Ashton, 170 F. 509. 
We a l s o quote the f o l l o w i n g from an o p i n i o n of the Attorney 

General 1906, page 362: 
"The t e r r i t o r y now embraced w i t h i n the boundaries 
of the State of Iowa f a s acquired by the United 
States by the t r e a t y w i t h France negotiated on 
the 30th day of A p r i l , I f 0 3 . A r t i c l e 111 of that 
t r e a t y provides: 
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"•The Inhabitants of the ceded t e r r i t o r y s h a l l 
be incorporated i n t o the Union of the United 
States and admitted as soon as p o s s i b l e , accord
ing to the p r i n c i p l e s of the f e d e r a l c o n s t i t u t i o n , 
to the enjoyment of a l l the r i g h t s , advantages 
and immunities of c i t i z e n s of the United S t a t e s . ' 
"The act of Congress of December 28, 1846, by 
which Iowa was admitted i n t o the Union provided: 
"'That the State of Iowa s h a l l be one, and i s 
hereby declared to be one, of the United States 
of America, and admitted into the Union upon an 
equal f o o t i n g w i t h the o r i g i n a l s t a t e s in a l l 
respects whatsoever.' 
"Under t h i s t r e a t y and the act of Congress admit
t i n g Iowa i n t o the Union, she came in upon an 
equal f o o t i n g w i t h the o r i g i n a l t h i r t e e n s t a t e s 
in every p a r t i c u l a r , and at once acquired in her 

^ sovereign r i g h t the t i t l e to a l l meandered lakes, 
lake beds and beds of meandered streams. The 
f a c t that such l a k e s , lake beds and streams were 
not then surveyed or meandered in no wise could 
or d i d change the t i t l e of the s t a t e t h e r e t o . 
The survey was simply the means by which the 
government a s c e r t a i n e d the p u b l i c lands which 
belonged to i t under the t r e a t y with France, and 
the l a k e s , lake beds and streams which belonged 
to the s t a t e under such t r e a t y and the act of 
Congress." 

in f u r t h e r support of our contention that to permit you to 
f i l l i n a part of the r i v e r bed ?s requested by you and that I t 
would c o n s t i t u t e an encroachment on State owned property, we c a l l 
your a t t e n t i o n to the case of Park Commissioners v. T a y l o r , 133 
Iowa 462, in which the Court s t a t e d as f o l l o w s : 

"Now, we t h i n k It i s w e l l e s t a b l i s h e d that a 
r i p a r i a n owner cannot encroach upon the banks 
of a navigable stream on which he i s bounded 
by f i l l i n g out h i s l o t s and thus i n f r i n g i n g upon 
the banks or bed of the stream belonging to the 
p u b l i c . I l l i n o i s Cent. R. Co* V. i 1 1 i n o l s , 146 
U. S. 387 l»3 Sup. Ct. 110, 3b L. Ed. 1018) 

x Saunders v. New York C. & H. R. R. Co., 144 
) N. Y. 75 158 N. E. 992, 2b L. R. A. 578, 43 

Am. St. Rep. 729); People v. Commissioners, 
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135 N. Y. 447 (32 N. E. 139)i McKeesport Gas 
Co. v. Carnegie S t e e l Co.. 189 Pa. St. 509 
(42 At 1. 42)1 Revel 1 vf-people, 177 111. 468 
(52 N. E. 1052, 43 L. R. A. 790, 69 Am. St. 
Rep. 257)• So f a r , then, as the area of de
fendants* l o t s has been Increased by f i l l i n g , 
no r i g h t s as against the p l a i n t i f f r epresenting 
the State have been acquired." 
We t r u s t that our p o s i t i o n has been made s a t i s f a c t o r i l y 

c l e a r to you and that the r e f u s a l of the grant by the St a t e Con
s e r v a t i o n Commission Is f i n a l . 

Very t r u l y yours, 

FRANK D| BIANCO 
A s s i s t a n t Attorney General 

FDB:MKB 
cc: Mr. Wilbur A. Rush 

D i v i s i o n of Lands and Waters 
Conservation Commission 



June 17, 1957 

Mr, Bruce F, Stiles 
State Conservation Director 
State Conservation Concussion 
L o c a l 
Dear Mr. Stilest 

In your letter of June 12 you advise: 
**For some time the State Conservation Commission has been getting 

further and further behind in their legal work. 
"That this situation might be corrected, I would greatly appreciate 

i t i f you would ask the Executive Council i f they would furnish this de
partment with s f u l l time Assistant Attorney General." 
Ia answer thereto I would advise that this office is extremely concerned about 

the volume and complexities of the legal problems and court work which is presently 
existing in your department. As you know, Governor Loveless vetoed Senate File 63, 
which would have authorized a Special Assistant for your department. The Governor's 
veto message with respect thereto states: 

*In general, professional employees of each department of State 
government should be selected by the responsible officer, or board, of 
each department, subject to whatever standards of training, experience, 
and other qualifications are in effect for the various classifications 
of employees." 

This statement is utterly contrary to the laws of the State of Iowa for, in fact. 
Section 13.7, Code of Iowa, 1954, states; 

"No compensation shall be allowed to any person for services as 
an attorney or counselor of any department of the state government, or 
the hoad thereof, or to any state board or commission, * * 

/ Thus, in fact, there is a strict prohibition against any department or the 
\head thereof, or any state board or cotonission hiring legal counsel. 

file:///head
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Ia addition, Section 13.2, subsection 2, Code of Iowa, 1954, statest 
The Attorney General shall: 

"Prosecute and defend in any;other court or tribunal, a l l actions 
and proceedings, c i v i l or criminal, in which the state nay be a party 
or i n t e r e s t e d , when, i n his judgment, the Interest of the state re-
quires such action, or when requested to do so by the governor, execu
tive c o u n c i l , or general assembly.'* 
Although Governor Loveless may believe i t is desirable to permit heads of 

state boards, commissions, and agencies to select their own attorneys, such selec
tion would be contrary to lew. Senate File 83, which was passed by this session 
of the 57th General Assembly, was the result of a report of the Governmental Re
organization Commission of 1950, which recommended the same for submission to the 
54th General Assembly, and a report of the Governmental Reorganization Study Com
mittee, which recommended the same to the 57th General Assenbly, and is part of 
the recommendations of the s o - c a l l e d L i t t l e Hoover Committee, the recommendations 
of which were endorsed and passage urged by Governor Loveless i n h i s i n a u g u r a l 
message. 

Prior to the veto of the b i l l , I personally advised the Governor t h a t the 
b i l l was a committee b i l l by the Committee on Governmental Becrganization and its 
enactment and final approval would save the state "tens of thousands of dollars* 
through the availability of legal counsel to various s t a t e departments who have 
been forced t o do without. The veto of the b i l l r e s t r i c t s the legal services 

/' available to state departments and hampers administrative efficiency throughout 
\ state government. 

As you know, Section 13.7 states: 
*** * *but the executive council may employ legal assistance, at a rea
sonable compensation, in any pending action or proceeding to protect 
the interests of the state, but only upon a sufficient showing, in writ-
log, made by the attorney general, that h i s department cannot for reasons 
stated by him perform said service, which reasons and action of the council 
shall be entered upon its records." 

This provision limits the employment of a Special Assistant Attorney General for 
/ reasons stated to a "pending action or proceeding.w The interests of the Conser-
\ vation Commission are so numerous as to require many Special Assistants to handle 

the work under the provisions of this section when in actuality the appointment of 
one Special Assistant to take care of these matters would be desirable. 

I am exceedingly sorry that we cannot comply with your request under the pro
visions of our present law. 

Yours very truly, 

NAEjtad 
NORMAN A. ERBE 
Attorney General 
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tor. Garth Mann 
P u b l i s h e r , The D a l l a s Center Times 
D a l l a s Center, Iowa 
Dear Mr. Manni 

T h i s i a to acknowledge r e c e i p t o f your communication 
o f June 13; 1957§ d i r e c t e d to Attorney General Erbe. Mr* 
Erbe w i l l be absent from the o f f i c e and out of the s t a t e 
f o r approximately a month on o f f i c i a l business; hence, I 
have taken the l i b e r t y of answering your l e t t e r * 

As you no doubt know, opin i o n s of t h i s o f f i c e are 
l i m i t e d by s t a t u t e to questions submitted by s t a t e o f f i c e r s , 
members of the s t a t e l e g i s l a t u r e , and county a t t o r n e y s i n 
connection with the d u t i e s o f t h e i r r e s p e c t i v e o f f i c e s * 
We are not permitted to render o p i n i o n s on l e g a l matters to 
p r i v a t e i n d i v i d u a l s * The matters Of which you w r i t e are 
of such a nature t h a t they should be brought to the a t t e n t i o n 
of your county attorney so that he may take such a c t i o n thereon 
as the circumstances would warrant* However* as a courtesy 
to yoUf and without expressing an op i n i o n on the part o f the 
o f f i c e , I c a l l your a t t e n t i o n to the f o l l o w i n g p r o v i s i o n s of 
our Code* S e c t i o n 726.9, Code of Iowa, 195^» as amended by 
the 57th General Assembly, s t a t e s thats 

"No person who keeps a b i l l i a r d h a l l where 
beer i s s o l d , or the agent, c l e r k , or servant 
of any such person, or any person having charge 
or c o n t r o l of any such h a l l * s h a l l permit any 
minor to remain i n such h a l l * or to take part i n 
any o f the games known as b i l l i a r d s * The c o u n c i l 
i n any c i t y or town s h a l l have power by ordinance 
to e s t a b l i s h minimum age l i m i t s f o r minora f o r the 
purpose of r e g u l a t i n g t h e i r admittance to b i l l i a r d 
n a i l s which do not s e l l beer and t h e i r p a r t i c i p a 
t i o n w h i l e t h e r e i n i n the games known as pool and 
b i l l i a r d s * " 

S e c t i o n 599*If Code of Iowa, 19$+. provides as f o l l o w s : 

~2 / - i 
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"The period of m i n o r i t y extends to the 
age of twenty-one years, but a l l minors a t t a i n 
t h e i r m a j o r i t y by marriage, and females, a f t e r 
reaching the age of eighteen y e a r s , may make 
v a l i d c o n t r a c t e f o r marriage the same as a d u l t s . " 
You w i l l note that the p r o h i b i t i o n i n Section 726.9, 

Code o f Iowa, 195^, i s not against the e n t e r i n g a b i l l i a r d h a l l , 
but i s against p e r m i t t i n g a minor to remain i n such h a l l or Jt© 
^flke Rar.f i° any of the games known as b i l l i a r d s . Under the 1957 
amendment a c i t y c o u n c i l may by ordinance e s t a b l i s h minimum age 
l i m i t s f o r minora f o r the purpose of r e g u l a t i n g t h e i r admittance 
to b i l l i a r d h a l l a which do not s e l l bear and r e g u l a t i n g t h e i r 
p a r t i c i p a t i o n while there i n games Of pool and b i l l i a r d s . T h i s 
a u t h o r i z a t i o n to the c i t y or town c o u n c i l , however, has not been 
extended by the amendment to b i l l i a r d h a l l s which do s e l l beer. 
Under past d e c i s i o n s of our Supreme Court and opini o n s of t h i s 
o f f i c e i t has been held t h a t S e c t i o n 726.9, Code o f Iowa, 195H-» 
was passed f o r the p r o t e c t i o n o f the minor, and even the parent 
of the minor would have no a u t h o r i t y to waive i t and, t h e r e f o r e , 
no minor could be permitted to remain i n a pool h a l l and to c l a y 
pool or b i l l i a r d s t h e r e i n even though a parent or guardian might 

f i v e h i s w r i t t e n consent t h e r e f o r . I t was a l s o h e l d , p r i o r to 
he 1957 amendment, that a c i t y or town might l a w f u l l y pass an 

ordinance preventing minors from e n t e r i n g pool h a l l s and pro
v i d i n g f o r punishment f o r a v i o l a t i o n of such ordinance by f i n e . 
Thus* i t appears that your h y p o t h e t i c a l s i t u a t i o n would be con
t r o l l e d by the s t a t e s t a t u t e unless your town or c i t y c o u n c i l 
would see f i t to impose a d d i t i o n a l r e s t r i c t i o n s by way of o r d i 
nance. 

i n s o f a r as the tavern end of your question i s concerned, 
you w i l l note that the only r e s t r i c t i o n contained i n our beer 
law, as to the presence of minors In a p l a c e where beer i s s o l d , 
i s contained i n Sec t i o n 12*f.21, Code o f Iowa, 199+* where minors 
are p r o h i b i t e d from s e r v i n g beer i n a place of business of any 
permit holder i n which the business of s e l l i n g beer c o n s t i t u t e s 
more than f i f t y percent (50$) of the gross business transacted 
t h e r e i n . There i s no p r o v i s i o n under Chapter 12M-, Code of Iowa, 
1951*,» which p r o h i b i t s minors from e n t e r i n g a t a v e r n . However, 
s e v e r a l c i t i e s and towns have enacted ordinances p r o h i b i t i n g 
minors under the age of twenty-one years from e n t e r i n g taverns 
as, f o r example, the C i t y o f Dea Moines, which ordinances have 
been held v a l i d by our Supreme Court In a reoent case. In con
n e c t i o n w i t h these observations we a l s o c a l l your a t t e n t i o n to 
Seotlon 599»1 quoted above. Under the p r o v i s i o n s o f that sec
t i o n a s i x t e e n year o l d "minor" may a t t a i n h i s m a j o r i t y by 
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marriage and thua be o u t s i d e the purview of any s t a t u t e or 
ordinance whioh does not set the s p e c i f i c age l i m i t a t i o n * 

I t r u s t t h a t t h i s w i l l g i v e you some o f the i n f o r m a t i 
you seek* 

Very t r u l y yours, 

RRRD/f« RAPHAEL R* R* DVORAK 
F i r s t A s s i s t a n t Attorney General 



June 18, 1957 

Honorable Andrew Frommelt 
State Representative 
Dubuque, Iowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 12th Inst, 
asking f o r o p i n i o n as to the procedure to be f o l l o w e d In s e l e c t i n g 
candidates to be placed on a b a l l o t at a s p e c i a l e l e c t i o n in the 
event a s p e c i a l session of the L e g i s l a t u r e Is c a l l e d and a vacancy 
w i l l e x i s t by the reason of the appointment of Senator U t z l g . The 
procedure f o l l o w s : 

1. As soon as the Governor i s advised of the vacancy 
according to Section 69.14, Code 1954, he s h a l l c a l l a s p e c i a l 
e l e c t i o n a t the e a r l i e s t p r a c t i c a l time, g i v i n g ten days n o t i c e 
thereof. 

2. This c a l l f o r a s p e c i a l e l e c t i o n by way of proclama
t i o n i s f o l l o w e d by the S h e r i f f g i v i n g ten days n o t i c e of the 
e l e c t i o n by causing a copy of the Governor's proclamation to be 
published in some newspaper p r i n t e d In the County. See Sections 
39.5 and 39.6, Code 1954. 

3. According to S e c tion 43*84 nominations to be voted 
f o r at a s p e c i a l e l e c t i o n occasioned by a vacancy in the o f f i c e 
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of Senator in the General Assembly f o r a d i s t r i c t composed of one 
county s h a l l be made by the County Central Committee. 

4. C e r t i f i c a t i o n of such nominations Is made under the 
a u t h o r i t y of Section 43.88, Code 1954. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney 

OS:MKB 



HEADNOTE: COUNTY TREASURER, REMITTANCE OF ROAD FUNDS UNDER H.F. 28. 
"Primary road funds'* and "motor vehicle funds** in the hands of the County Treasurer 
are within the meaning of the phrase "money belonging to the state treasury" as 
used in Sec. 2, H.F. 28, 57tb G. A. and subject to report, remittance or deposit 
thereunder subject to authorized deductions. 

June 16, 1957 

Honorable H. L. Abrahamson 
Treasurer of State 
B u i l d i n g 
Attention: Hr* Charles Dayton 
Dear Sir: 

Receipt is acknowledged of your Inquiry of May 15 relative to See. 2, House 
File 28, Acts of the 57th General Assembly. Said provision Is as follows; 

"Sac. 2. Section three hundred thirty-four point nine (334.9), 
Code 1954, Is hereby repealed and the following enacted in lieu thereof: 

"•Tha treasurer of each county shall on or before tho fifteenth day 
of each month prepare sworn statements of the amount of money In his 
hands on the lost day of the preceding month belonging to the state 
treasury, and forward by mail one such statement, accompanied by his 
remittance therefor, to the treasure* of State, and one such state
ment to the state comptroller. Provided in lien of such remlttanco 
the treasurer of the county may deposit to tho credit of the treasurer 
of state said amount la interest-bearing accounts in a bank, or banks, 
of Said county designated by the treasurer of tho state. '** (Emphasis 
ours) 
You inquire whether primary road funds or motor vehicle funds i s the hands 

of tho county treasure* are within the cleaning of the phrase "money . . . belong
ing to the state treasury." 

Section 334.9, Code 1954, reads as follows: 
"State funds. The treasurer of each county shall, on or before 

the fifteenth day of each month, prepare sworn statements of the amount 
of money In his hands on the last day of tho preceding month belonging 
to .tho i m * ttoajfflnr* aat InciivUiKimtmn rod tms or mttr wblate 
fundi, and forward by mall one such statement to the state comptroller, 
and one such statement to the treasurer of state.** (Emphasis ours) 
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Section 312.1, Code 1934, provides as follows: 
"Fund created, There is hereby evented, in tho state treasury, a 

toad use tax fund. Said road use tax fund shall embrace and include: 
"1. A l l the not proceeds of tho registration of motor vehicles 

under chapter 321. 
"2. A i l tho net proceeds of the motor vehicle fool tax or license 

fees under chapter 324. 
"3. A l l of the not proooeds of the compensation tax on motor vehicle 

certificated carriers under chapter 326. 
**4, A l l revenue derived from the use tax, under chapter 423 on motor 

vehicles, trailers, and motor vehicle accessories and equipment, as same 
may be collected as provided by section 423.7. 

"5. Revenues derived from tho sales tax, under chapter 422 in an 
amount equal to tea percent of tho not revenues collected under division 
IV of said chapter. 

"6. Any other funds which may by law be credited to the road use 
tax fund.1* 
Section 312.7, Code 1954, provides as follows: 

"Balance maintained in fund. The treasurer of state shall maintain 
In the road use tax fund In the state treasury, of the fund* collected 
as provided i s chapter 321 or as said chapter may be amended, a cash bal
ance sufficient, when added to the cash balance of receipts i s the road 
use tax fond from other sources, to pay tho anticipated expenditures from 
the road use tax fund for the ensuing month. 

"When necessary to restore the balance in tho road use tax fund in 
the state treasury, ho shall draw upon the treasurer of each county of 
the state ia proportion to tho amounts in their possession, respectively, 
of the funds collected under tho provisions of chapter 321 or as said 
chapter nay be amended, and credited to tho road use tax fund, a sum suf
ficient in the aggregate to restore tho oash balance In tho rood use tax 
fund. Such drafts shall be honored by the treasurer of each county upon 
presentation." 
The fact that the general assembly f e l t It nacessary to incorporate a specifle 

exception in tho former version of Section 334.9, to wit: "not including primary 
road funds or motor vehicle funds", indicates legislative Intent that such money 
is "money belonging to the state treasury." The fact that the phrase "not includ
ing primary road funds or motor vehicle funds" is omitted from the substitute, 
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contained i s See. 2, Bouso File; 2B, 57th General Assembly, enacted In lieu of 
Section 334.9, Cede 19S4, would seem to manifest legislative intent that " p r i 
mary road funds" and *motor vehicle fund*" in the hands of tho county treasurer 
are to bo reported and remitted or deposited by his ia tho easts Banner as other 
"money * . . belonging to the state treasury** under sold See. 2. 

Apart from the proviso relating to deposit in banks "to the credit of the 
treasurer of state** See. 2 of House File 28 i s Ideatioal with Section 2 of pro-
posed - f l i U 28" which appears at page 35 of Port II of the jtepor^of, ,tho. jfcwa, 
Taxation Stodv Ceralttea. Recourse to reports of legislative interim committees 
for tho purpose of ascertaining tho moaning; of legislation onactod ptirsuaiit there
to Is a legitimate old in determining the moaning of such legislation. See Yarn 
fft, Of Pm PrifiW* 243 Iowa 991, 54 N.«.2d 439. Tho following pertinent 
statements appear at pages 34 and 35 of Port U, Report of the Iowa Taxation Stodv 

**G. STATE FOND IWESTHSNTS 
"SUfeJjaJiOiH 

"The Cooaittee examined tho various fund balances of the Stoto 
to determine the extant to which such balances could bo invested to 
earn ineomo for tho State. Two significant points were revealed. 
First, substantial Inactive balances existed which could bo invested 
either ia short torn government securities or i s cortifioatos of de
posit with Iowa banks. Far example, inactive balances of approxi
mately $14 million wore found to be distributed on deposit among 
banks of tho state but not drawing any interest. 

"The second important point was that present law makes invest-
moot of funds permissive but not mandatary. 

»•**««• 
"Vehicle license fees deposited in county treasuries is another 

state fund balance that deserves attention, as indicated by Table 5. 
The present law allows these funds to bo withdrawn by tho state when 
needed. 

"The cash funds of the state are of three types: 
"(1) Inactive accounts. 
"(2) Active accounts. 
"(3) State funds In county treasuries. 
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**SUt© funds i n county trcastorioi, tho third typo, consist mainly 
of vehicle lictost foci collected by county treasurers for tho state. 
In tho post those foods haw boon drown upon when noedod. On June 30, 
1956, tho total amount of those state funds In county treasuries was 
approximately $14 million. 

% , OoifftftvW, I W U l ^ i „lmHi* 

**b, Rendtt&nces of state funds i n county treasuries into the state 
treasury bo made mandatory. 

*pjow>fl QjjJig, ftps* .afiL.fls * m 

" B i l l 28. MANDATOR* ItWESTMBNT OF XN̂ CTXTE STATE PONDS. This b i l l 
roqulros tho investment of funds not currently noedod in either govern
ment securities or Is time deposits. St also provides for extermination 
of the time deposit interest rate by a group of throe state officers. 

" B i l l 29. BSANDATORY ItfiOTmflJCE OF VSHZCLE FEES TO TIE STATE. This 
b i l l requires tho county treasurer to send tho Treasurer of tho State a 
statement and remittance once a month covering a l l vehicle foes. Other 
provisions included pertain to the handling of motor vehicle fees, 

**BIli 30. STATE SINKING FOND* This b i l l covers minor changes to 
bring tho deposits of various state agencies under the sinking fund lat» 
and to provide for tho handling of certificates of deposit tmder this 
law. 

« » « » « * « • ) 

The conclusion that Sec. 2, House File 26, includes motor vehicle funds within 
i t s "report, remit, or deposit** provisions i s confirmed by tho quoted excerpts from 
tho committee report. 

It Is, however, to bo noted that of the three "interlocking** b i l l s to which tho 
committee's report refers, only committee b i l l 26 (Bouse File 26) was enacted. Com-
mittee b i l l 29 (Bouse File 29), which weald have had considerable bearing on the 
subject of your inquiry bad i t been enacted, passed the Bouse by a margin of 99 to 
3 but died in tho Senate. It proposed to repeal Sections 321.129 and 321.153, Code 
1954, and make other provision for refunds on registrations. 
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It further proposed to repeal Sootioa 312.7, Code 1954, hereinabove quoted. 
Since Sense F l i t 29 did not bocooo law and Soetlona 321.129, 321.143, and 312.7 
remain l«r, i t i t necessary to voeonoiio tho provisions of said statute* with 
See. 2, Souse File 20, i f possible. As hut been frequently said by our Supreme 
Court, "implied repeals ore not favored", and i t i s nooossary that tho several 
provisions be construed to givo a l l meaning i f sunn eonstruotlon can be arrived 
at. There teems no conflict between tho f i r s t paragraph of Section 312.7 and 
See. 2, aonse File 20, for the former requires tho state treasurer to keep a "suf
ficient 4* balance on hand, end tho prompt remittance required by the letter would 
seem likely to bring about such a result. The second paragraph directs tho state 
treasurer to draw upon oonnty treasurers to the extant of money in their hands 
"credited to tho road nso tax fond** In order to maintain the required balance but 
Sec. 2, Bouse File 20, by Its "remittance or deposit" provisions simply makes soon 
"draw" automatic. 

Section 321.129, Code 1954, provides something mere of a problem. It provides 
as follows: 

**Reimbnrsemettt fund. The county treasurer shall remit to tho de
portment one percent of o i l fees and penalties collected each year, to 
be used «8 a fund to cover refunds of motor vehicle fees as provided in 
sections 321.126 and 321.128." 

However, tho legislature Is presumed, as i s every man, to know the law. Conse
quently, i t is presumed to hove been aware of the existence of Section 321.129. 
Since i t didn't see f i t to repeal 321.129 end Implied repeals are not favored, aonse 
File 20, Sec. 2, must be construed to Intoud that the **ene percent of e l l fees and 
penal ti e * collected ouch year" bo continued to be remitted to the "department" as 
provided i s Section 321.129 with such feet noted on the "report" from tho county 
treasurer to the state treasurer made nader Bouse File 20, Sec. 2. 

Section 321.153, Code 1954, provides as follows: 
"Treasurer's report to department. Tho county treasurer shell on 

the tenth day of each month report under oath to the deportment, on 
forms furnished by i t , giving e f a l l and complete statement of a l l fees 
and penalties so received by him during the preceding calendar month, 
and shall forward to tho treasurer of state a duplicate of such report." 

It i s apparent on tho face of the quoted statute that tho time therein specified is 
in conflict with the time specified i n House File 20, Sec. 2. However, the conflict 
Is mere apparent than veal. The report required by Seotlon 321.153 on the tenth of 
each month ia to tho dfw>artaopt (of public safety) with a copy to tho state treat-
urer. No remittance or deposit l a required. The report required under House File 
28, See. 2, la accompanied by a remittance lor deposit) and i s mode to tho state 
treasurer (not the department) with e copy to the state comptroller. It is not im
possible to comply with both statutes as a l l reports are made as of the last day of 
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the preceding oasts. Although tho number of oopioi of reports i t thereby increased, 
It remains tree that "iaplied repeals are sot favored* and the wisdom or foolitb-
nett of the duplication presents primarily a problem for future legislation rather 
then legal interpretation. 

A i l of the foregoing discussion has gone to the omission of the words "motor 
vehicle funds" from the now version of Section 334.9 (flouso File 28, sec. 2). A 
word concerning the omission of "primary road funds'* also appears desirable to 
complete answer to your question. Onder Section 312.2, Code 1954, credit of the 
road use tax fund monies to the **erimarr road fund** and ether read funds by the 
treasnrer of state Is limited to 1*road use tax funds which have come into his hands". 
Since prior to remittance by the county treasurer the motor vehicle funds that go 
into the road use tax fund for apportionment to the "primary road fund** and other road 
funds have not "come Into" the state treasurer's bands, tho county treasurer has so 
"primary road funds** j^JHttk Id remit. Consequently, remittance of the motor vehicle 
funds automatically includes remittance of primary road funds to the f u l l extent that 
the county treasurer Is capable of such remittance. 

In stannary, "primary read funds** and "motor vehicle fends** in the hands of the 
county treasurer are within the meaning of the phrase "money belonging to tho state 
treasury" under See. 2 of House Fi l e 28 and subject to report thereunder and remit* 
tanee (or deposit) thereunder, less the 1% of feet and penalties remitted directly 
to the department Of public safety under Section 321.129 and lest such other deduc
tions at may be expressly authorised by statute. 

Very truly yours. 

LCA:nd 

LEONARD C. ABELS 
Assistant Attorney General 



) 
June 18, 1957 

Mr. Ray W. Beckman, Chief 
D i v i s i o n of F i s h and Game 
State Conservatl on Comm i s s I on 
L o c a l 
Dear S i n 

We have your l e t t e r of May 29, 1957» requesting an 
o p i n i o n upon the f o l l o w i n g question: 

"We w i l l a p p r e c i a t e very much advice from your 
o f f i c e as to whether or not b u l l f r o g s can be 
r a i s e d by an I n d i v i d u a l operating a p r i v a t e 
b u l l f r o g hatchery f o r s a l e In the s t a t e of 
lowaV" 
We are Informed that the frogs In question are a 

species of g i a n t B u l l f r o g s , not n a t i v e to p u b l i c waters In 
or bordering upon the State of Iowa. Assuming t h i s to be the 
f a c t s In the matter, we beg to advise as f o l l o w s . 

Section 109.2, 195^ Code of Iowa, provides as f o l l o w s : 
" S t a t e ownership and t i t l e - exceptions. The 
t i t l e and ownership of a l l f i s h , mussels, 
clams, and f r o g s In any of the p u b l i c waters 
of the s t a t e , and In a l l ponds, sloughs, 
bayous, or other land and waters adjacent 
to any p u b l i c waters stocked with f i s h by 
overflow of p u b l i c waters, and of a l l w i l d 
game, animals, and b i r d s , i n c l u d i n g t h e i r 
nests and eggs, and a l l other w i l d l i f e , 
found In the s t a t e , whether game or nongame, 
n a t i v e or migratory, except deer In parks 
and In p u b l i c and p r i v a t e preserves, the 
ownership of which was acquired p r i o r to 
A p r i l 19, 1911# are hereby declared to be 
In the s t a t e , except as otherwise In t h i s 
chapter provided." 
This places the t i t l e to a l l game animals, f i s h , f r o g s , 

et c . and b i r d s f e r a e naturae, or w i l d by nature In the s t a t e , 
which holds t h i s t i t l e in t r u s t f o r the use and b e n e f i t of 
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the people, yet when they are re-claimed by the a r t and 
power of man they are then the subject of property and a 
property r i g h t may be acquired. (See 0. A. G. 1928, 1>. 362) 

In the case of S t a t e v. Zel Inter, 202 Iowa 6 3 8 , It 
was s a i d : 

"While the ownership of f i s h g e n e r a l l y Is 
In the s t a t e . . ., persons r a i s i n g or 
propagating them under the c o n d i t i o n s set 
out in Sec. 1707 (now Sec. 109.6**, Code of 
Iowa 195*0 are the owners." 
The Department has r u l e d that "The owner of a p r i v a t e 

preserve may s e l l b l a c k bass and may spear f i s h out of h i s 
p r i v a t e preserve." (0. A. G. 1930, p. 128) (See a l s o 0. A. G. 
1930, p. 3^3 and 0, A. G. 1902, p. 83) There i s a s p e c i f i c 
exception in the f i s h and game law (Section 109.28) "regard
ing the possession and t r a n s p o r t a t i o n of f i s h . . . done on 
p r i v a t e f i s h i n g preserves." A l s o Section 109.31 p r o v I d e s T t 
Is lawful to have in possession any f i s h or game l a w f u l l y 
taken o u t s i d e the s t a t e and l a w f u l l y brought into the s t a t e . 

The same exception Is s t a t e d in Section 109.84 w i t h 
reference to f r o g s , as f o l l o w s : 

»•* * *Nothlng In t h i s chapter s h a l l be con
strued to prevent the purchase, s a l e or pos
session of f r o g s or any p o r t i o n of the c a r 
casses of f r o g s that have been l e g a l l y taken 
and shipped in from without the s t a t e . Noth
ing h e r e i n s h a l l prevent any person from 
ca t c h i n g f r o g s on h i s own p r i v a t e premises 
f o r h i s p r i v a t e use." 
A l l of these p r o v i s i o n s of the s t a t u t e s have reference 

to f i s h or f r o g s , binds, or animals In t h e i r n a t u r a l s t a t e , 
f a r a e naturae. If these creatures of nature are acquired by 
man l e g a l l y and he propogates them l e g a l l y and he secures and 
tames them they are h i s property, i f he does not tame them, 
they, are s t i l l h i s , s o long as they are kept confined and under 
h i s c o n t r o l . There i s no property r i g h t in game, animals or 
b i r d s , u n t i l they have been subjected to the c o n t r o l of man. 
(See 0. A. G. 1928, p. 362, 36V) 
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Since i t has been h e l d , as s t a t e d in the above c i t e d 
a u t h o r i t i e s , that persons r a i s i n g and propagating f i s h ( b l a c k 
bass, etc.) on p r i v a t e preserves are the owners thereof and 
may s e l l the same, a f o r t i o r i , the same r u l e should apply to 
f r o g s under the s a i d s t a t u t e s . This would be p a r t i c u l a r l y 
t r u e i f the f r o g s were a domesticated species and not n a t i v e 
to waters of the s t a t e of Iowa. 

It has been h e l d t h a t f i s h may not be taken from 
p u b l i c water to stock p r i v a t e ponds. State v. Sears, 115 Iowa 
28. Nor can p r i v a t e waters be stocked by f i s h protected under 
the f i s h and game laws by overflow Into the s a i d p r i v a t e 
waters from p u b l i c waters, where there i s an o u t l e t or i n l e t 
to s a i d p r i v a t e waters. (See 0. A. G. 1902, pp. 83 and 110; 
1919, 1920, p. 600; 1934, p. 308 } 1946. p. 218) 

Under the f a c t s as we understand them, i t i s our 
o p i n i o n that a person who has l e g a l l y acquired and stocked a 
p r i v a t e preserve w i t h g i a n t b u l l f r o g s that s a i d g i a n t b u l l 
f r o g s belong to the owner of the land and can be l e g a l l y taken 
and disposed of In any manner the owner may choose. (See 
0. A. G. 1919, 1920, pp. 600, 603.) 

Yours very tru l y , 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

F0B:MKB 
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Mr. C l i n t o n H. Mover, Commissioner 
Department of Pub I I c Safety 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 14th 
Inst. In which you have submitted the f o l l o w i n g : 

"This Department has been engaged In prepara
t i o n of a r e v i s e d c l a s s i f i c a t i o n and compen
s a t i o n plan f o r the Highway P a t r o l D i v i s i o n . 
The r e v i s i o n Is made necessary by the p r o v i 
s ions of Senate F i l e 32 of the 57th G. A. As 
f i n a l l y enacted S. F. 32 provides in part as 
fo11ows: 
H , T h e compensation of each member of the 
Highway P a t r o l s h a l l at the e f f e c t i v e date 
of t h i s Act be Increased in the sum of $50.00 
per month w i t h such e f f e c t i v e date. In a d d i 
t i o n , the members of the Highway P a t r o l s h a l l 
be p a i d a d d i t i o n a l compensation in accordance 
w i t h the f o l l o w i n g formula' . . . (The Act 
then provided f o r l o n g e v i t y increments of 
$15.00 w i t h each completed f i v e years of 
p a t r o l s e r v i c e up to twenty years.) 
"This l e g i s l a t i o n f u r t h e r requires that 'a 
supervisory o f f i c e r ' be on duty at a l l times 
In each of our t h i r t e e n D i s t r i c t Headquarters. 
T h i s , of course, r e q u i r e s three s h i f t s . Only 
one supervisor i s assigned to each D i s t r i c t 
as the P a t r o l i s now organized. The plan sub
m i t t e d provides f o r the establishment of the 
p o s i t i o n of F i r s t Sergeant and Sergeant in 
each D i s t r i c t , and changes the t i t l e of the 
p o s i t i o n of the D i s t r i c t Commander, formerly 
the Sergeant, to Lieutenant. 
"Enclosure No. 1 sets out the plan devised 
by the Audit D i v i s i o n of t h i s Department in 
conjunction w i t h the Chief of the P a t r o l , and 

0 7- (* - 3 ^ ' 
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approved by t h i s o f f i c e . This plan w i l l 
increase the s a l a r y of each member of the 
P a t r o l $50.00 plus $15.00 f o r each completed 
f i v e years of s e r v i c e , on the e f f e c t i v e date 
of the Act. 
"Your o p i n i o n i s r e s p e c t f u l l y requested upon 
the f o l l o w i n g questions: 
"(1) Does the plan as proposed contravene 
any p r o v i s i o n s of the law of Iowa as I t w i l l 
stand a f t e r the e f f e c t i v e date of the l e g i s 
l a t i o n r e f e r r e d t o , and of the Department 
Ap p r o p r i a t i o n s Act, with p a r t i c u l a r reference 
to S e c t ion 54, S. F. 457. 
"(2) If not, what o f f i c i a l s or agencies must 
approve the proposed c l a s s i f i c a t i o n and com
pensation plan? 
"Submitted herewith as enclosure No. 2 f o r 
any a s s i s t a n c e i t may provide is a b r i e f of 
the law as i t appears to t h i s o f f i c e , which 
was used as a guide In the preparation of the 
p l a n . " 
in r e p l y t h e r e t o I advise as f o l l o w s . 
(1) In answer to your question #1 I an of the o p i n i o n 

that the foregoing plan does not contravene any law of Iowa 
In f o r c e a f t e r J u l y 4, 1957, Including t h e r e i n Section 54 of 
Senate F i l e 457, Acts of the 57th General Assembly. 

(2) In answer to your question §2 I am of the o p i n i o n 
that the proposed c l a s s i f i c a t i o n and compensation plan o u t l i n e d 
herein must be approved by the Governor and the Executive Council 

The f o l l o w i n g designated s t a t u t e s lead to the above 
conclus ions: 
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Section 80.8, Section 80.5, Section 80.15, Se c t i o n 
8.5, subsection (6) ( b ) , a l l Code 1954; Section 54 of Senate 
F i l e 457, Acts of the 57th General Assembly, Senate F i l e 32, 
Acts of the 57th General Assembly; 0. A. G. 1954, page 113. 

Very t r u l y yours, 

OSCAR STRAUSS 

OStMKB 
cc: Mr. Glenn S a r s f l e l d 

State Comptroller 
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Mr. J. C. Blodgott, Chairman 
Iowa Employment Security Commission 
112-116 Eleventh Street 
Des btoines 0, Iowa 

Be: Your File No. C3-NCQ-dl 
Doar Sir: 

Receipt i s acknowledged of your letter of June 3 as fellows: 
"This Commission respectfully requests your opinion with respect 

to toe interpretation of certain provisions contained in House File 399 
as adopted by tho 57th General Assembly. 

This Act provides for retirement allowance payments to individuals 
meeting certain qualifications, which payments shall be added to the re
tirement allowance payments, i f any, now being received from tho State 
of Iowa, so as to bring their minimum allowance to $75 per month. 

"Our questions are as follows: 
"1. Tho applicant must have been on employee, holding a valid touch

ing certificate, with a record of service of twenty-five years or more. 
Many individuals who hold valid teachers' certificates are employees of 
the public schools but do not teach, and instead, work in an accounting 
or other capacity. Could such non-teaching service be included to make 
up the twanty-five years' service? 

*2. The wording of tho Act requires that the twenty-five years' 
service must include five years* out-of-state service. Would the Commis
sion bo correct ia assuming that the five years provision was meant to 
be permissive rather than mandatory and that the twenty-five years' ser
vice may or may not include five years' service outside of Iowa? 
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•3. Dees the phrase, 'the public sehools of this state,* include 
such institutions as the Boys* Training School at Eldora, tho Girls' 
Training Sohool at Wtchellville, Iowa State College, Iowa School for 
the Deaf, University of Iowa, etc? 

"4, If an Individual now receiving benefits under the Iowa Old 
Ago and Survivors* Insurance System or the Iowa Public Employees* Retire
ment System returns to public employment the benefits are reduced or sus
pended. In the event the individual also receives payments under H. F. 
599, would sueh payments bo affected by a return to public or private 
employment? 

"5. Would the payments under H. F. 599 be affected by a return to 
employment i f the recipient had never received Iowa Did Age and Survivors' 
insurance or Iowa Public Employees* Retirement System benefits? 

*6. H. F, 599 provides that payments thereunder shall be added to 
the retirement allowance payments, i f any, 'now being received' from 
the State of Iowa. If an Individual was entitled to Iowa Public Employees* 
Retirement System o%Iona Old Age and Survivors* Insurance benefits but 
as of the off activedate of H. F, 599 had never applied for such benefits, 
could he draw the entire $75.00 under H. F. 599, or would he be required 
to apply for and receive as much as possible under the Iowa Public Em
ployees* Retirement System or tho Iowa Old Age and Survivors' Insurance 
System?1* 
1. In answer to your f i r s t question, the words of the statute are; 

**. • .who shall have boon an employeea holding a valid teaching 
certificate, in the public sehools of this state. • (Emphasis ours) 

The words must be taken to mem what they say according te their ordinary usage. 
Accordingly, any duly certificated teacher employed by a local school board for 
any OttTpose for which such board had lawful authority to hire employees is within 
the scope of the language of the statute i f the other requirements therein stated 
are met. 

2. The words of the statute are: 
V • .with a record of service of twenty-five years or more, in

cluding a maximum of five years of out-of-state service followed by at 
least ten years service in the state. . ,** (Emphasis ours) 

I am unable to discover the word "must** anywhere in the statute in question. The 
word "maximum" means "not more than" five years may be "included". There is no 
requirement in the language used to indicate that any "out-of-state" employment 
I* required as prerequisite to e l i g i b i l i t y under the act. As you suggest, the 
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Commission would be correct in reading toe phrase in question to say "which nay 
include not were than five years out-of-state service". 

8« l B Silver Lake Cons. School Pist. v. Parker. 238 Iowa 984, at page 989 
our Supreme Court said: 

The affairs of the public schools are administered by a school 
board, and such schools are organized into districts for the purposes 
of management, control and government." 

The "schools" to which your third question refers may be "schools" in the sense 
that they perform certain educational and training functions but they are not 
"public schools" within the ordinary sense of that term as hereinabove defined. 
Such "schools" are more correctly referred to as "state institutions" and per
form their functions with reference to certain classes of individuals rather than 
with respect to the public generally. I am of the opinion Bouse File 599 has no 
application to personnel at the state institutions named in your third question, 

4, In answer to your fourth question, Rouse File 599 expressly provides that 
the objects of its bounty: 

". . .shall be entitled to receive retirement allowances from the 
state of Iowa of hot less than seventy-five (75) dollars per month. 
Such sums as are necessary to meet this minimum requirement shall be 
added to the retirement allowance payments, i f any, now being received. 
• . .* (Emphasis ours) 

The word "new" presents the chief obstacle to construing the statute. l i s inherent 
ambiguity is such that its use in the drafting of statutes is an abomination. There 
is no satisfactory way of determining whether the word "now" was Intended to identify 
the time the draftsman set down his thoughts on paper, or the tine the b i l l was in
troduced, or the time the b i l l completed passage in both houses, or the time the 
governor signed, or July 4, 1957, or the time thereafter when some interested party 
happens to read i t . However, ambiguous as the word is on its face, certain clues 
as to its probable intended meaning may be gleaned from perusal of the complete text 
of the Act. It Is significant that the operation ef the Act is confined by Section 1 
to a closed class determined as of July 4, 1953. It is further significant that un
der Section 2 of the Act money appropriated for its effectuation is identified with 
the bieanium 1957-59 and that the effective date of the Act falls on July 4, 1957, 
nearly coincident with the beginning of said blennium. It would, therefore, appear 
that "new" refers to July 4, 1957, and "sums ... necessary to meet this minimum 
requirement" should be computed us of that time. Once so determined such "sums" 
would remain unchanged without reference to subsequent reduction i n the retirement 
allowance payments upon which such computation was made. The "sums" would not be 
reduced In proportion to reduction in the basic allowance under the conditions 
described in your fourth question for the reason that Bouse File 599 makes no provi
sion for such reduction and for the reason that such "sums" are unknown to the 
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prior-existlag statutes under which reduction of the basic allowance occurs. ^ 
neither would such suns be increased in order to maintain the seventy-five dollar 
minimum total under such subsequent reduction of the basic allowance for the reason 
that the computation based upon seventy-five dollars is made "now" which means 
July 4, 1957 rather than the time of such subsequent reduction in basic retirement 
allowance. 

5. Under the terms of the answer to your fourth question, payments under 
Bouse Pile 599 are not affected by the recipient returning to employment for the 
reason that Bouse File 599 makes no provision, either directly or by reference to 
the prior statute, for such reduction and for the further reason that the provi
sions of Bouse File 599, which is phrased as an independent act and not an amend
ment to the prior statutes, are unknown to the prior statutes providing for reduc
tion in retirement payments. 

6. Since Bouse File 599 Is phrased in terms of "allowance payments, i f any, 
now being received", and having concluded that "now" refers to July 4, 1957, i t 
follows that the f u l l entitlement of one not receiving any payments as of "now" 
would come under Bouse File 599 and be payable entirely from the money appropriated 
under Sec. 2 thereof. The Act is phrased in terms of "retirement allowance pay
ments . . . nog being received". It Is not phrased in terms of e l i g i b i l i t y for 
payment not applied for or not received. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:md 



HEADNOTE: 
INSANE PERSONS: The l i e n provided by S e c t i o n 230.25, Code 1954, a p p l i e s to 
property owned by an insane person kept at a County Home. 

June 19, 1957 

Mr. Norris S. Gould 
Delaware County Attorney 
Manchester, Iowa 

Bet Cecelia Woelert 
Dear Sir*. 

Receipt is acknowledged of your letter of June 5 as follows: 
"The above named Individual was committed from this County to the 

Rental Health Institute at Independence, Iowa, in December of 1930. On 
January 8, 1941, she was transferred to the Delaware County Borne, with
out being fully released and discharged from the Mental Health Institute 
but simply discharged by transfer. 

**Since January 0, 1941, she has been a resident of the Delaware 
County Borne. 

"This person owns real estate in this county. 
"If we could have your opinion as to whether or net the lien de

scribed in Chapter 230 of the 1954 Code of Iowa, covers this situation 
and creates a statutory lien or not, i t would be sincerely appreciated. 
If the lien is good and any action should be taken by the County to 
perfect the lien, we would appreciate knowing what these steps might be." 
The answer to your question appears to be directly furnished by the provi

sions of Sections 230.24 and 230.25 as follows: 
"230,24 County fund for Insane—psychiatric treatment. The board 

of supervisors shall, annually, levy a tax of three-eighths mill or 
less, as may be necessary, for the purpose of raising a fund for the 
support of such insane persons as are cared for and supported by the 
county in the insane ward of the county home, or elsewhere outside of 
any state hospital for the Insane, which shall be known as the county 
fund for the insane, and shall bo used for no other purpose than the 
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support of such insane persons and for the purpose of making such addi
tions and improvements as may be necessary to properly care for such 
patients as are ordered committed to the county home. 

« • « « * • *#« (Etephasls ours) 
"230.25 Lion of assistance. Any assistance, furnished under this 

chapter shall be and constitute a lien on any real estate owned by the 
person committed to such institution or owned by either the husband or 
the wife of such person." (Emphasis ours) 
Further, see 1942 Eeport of the Attorney General at page 27 which states in 

pertinent part: 
"We take up f i r s t a discussion of whether or not this section 

(230.25) applies to insane ia county hones or county asylums wherein 
are treated or confined insane or idiotic persons. We are of the Opin
ion that as to this class of patients the above section creates a lien 
in favor of the county and against the owners of real estate therein 
enumerated. . 

Very truly yours. 

LEONARD C. ABELS 
Assistant Attorney General 

LCAimd 



BEABNOTE: COUNTY GRAVEL PITS. Use of gravel under Section 309.66. Code 1954. 1. Hay 
be used on access roads to city airports. 2. Hay not be used for runways and taxiways 
at city airports. 

June 19, 1957 

Br. R, T. Smith 
0*Brien County Attorney 
Primghar, Iowa 

Re: Section 309.66 of the Code of Iowa, 1954 
Dear Sir: 

Receipt is acknowledged of your letter of June 11 as follows: 
"Our Board of Supervisors has been asked to permit the City of 

Hartley, Iowa to take materials from a county acquired gravel pit in 
order to improve the airport facili t i e s of the airport owned by the 
City of Hartley, Iowa. 

"Query: Under Section 309.66 of the Code, may the Board of Super
visors authorize ?and permit the City of Hartley to take gravel from a 
county gravel pit or county gravel stockpile for purposes of resurfacing 
or improving and maintaining the access road to the airport from the 
main county road? Hay such gravel be used for surfacing a taxiway for 
aircraft? May such gravel be used for surfacing runways for aircraft?" 
Section 309.66, Code 1954, to which your letter refers, provides as follows: 

"Use of gravel beds* The board of supervisors may permit private 
parties or municipal corporations to take materials from such acquired 
lands in order to improve any street or highway in the county, but i t 
shall be a misdemeanor for any person to use or.for the board of super
visors to dispose of any such material for any purpose other than for 
the Improvement of such streets or highways." 
Section 321.1(48), Code 1954, defines "street" or "highway" as follows: 

"'Street* or 'highway1 means the entire width between property 
lines of every way or place of whatever nature when any part thereof is 
open to the use of the public, as a matter of right, for purposes of 
vehicular traffic." 
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It thus appears that Soctlon 309.66 would perolt use of the grovel described 
for purposes of resurfacing, p r o v i n g of maintaining tho access road to tho ai r * 
pan. 

In answer to yon? questions relative to surfacing of runways and taxiways 
with eaob gravel, I mould advise that although there l a aooe division of authority 
among tho states on the subject, i t has boos held that an airplane Is not a "ve
hicle" within the ordinary meaning of the word an need in statutea. See pft Gu^iio 
v. Bice. (California) 70 p. 2d 717, 719. At the aeao tiao i t i a common knowledge 
that safe operation of on airport necessitates exclusion of vehioles operated bv 
th? PHfrllC mmAl% e**a as ojftooobilea, bicycles, etc. from rwawya and tasi-
waya. Thus, sinoo an airplane i s not a Hfebiele M and ainoe ordinary "vehicles" 
are excluded, runways and taxiways me not "open to the nee of tho penile, as a 
Batter of right, fey mirppaoo of v e r i e r tjStW;* It follows that rwwaya and 
taxiways on a city airport are not "highways'* and section 309.66 does net permit 
nso of the gravel described for surfacing then. 

Very truly years. 

LCAiffld 
uamm c. mm 
Assistant Attorney General 



June 19, 1957 

Mr. Wilbur A. Rush, Chief 
0 1 v i s i o n of Lands and Waters 
State Conservation Commission 
L o c a l 
Dear S t r t 

Reference Is made to your l e t t e r dated November 21, 1956, 
addressed to Mr. George West, In p e r t i n e n t part reading as f o l -
1 ows: 

"In the c o n s t r u c t i o n and r e c o n s t r u c t i o n of 
t o i l e t f a c i l i t i e s In the Lake OkobojI region 
the State Conservation Commission intends to 
connect to the sewer l l n d s of the Iowa Great 
Lakes S a n i t a r y D i s t r i c t who now own and con
t r o l the sewage treatment p l a n t and sewer 
l i n e s that were b u i l t with f i n a n c i a l a i d from 
the State of Iowa." 
"Recently we contacted the superintendent of 
the Iowa Great Lakes S a n i t a r y D i s t r i c t request
ing permission to connect our t o i l e t b u i l d i n g 
at Pikes Point State Park on the east shore of 
Lake Okoboj1 to the s a n i t a r y sewer under the 
j u r i s d i c t i o n of the Iowa Great Lakes S a n i t a r y 
D i s t r i c t . We were Informed that there would 
be a connection charge of $200.00 and an addi 
t i o n a l $5.00 i n s p e c t i o n charge." 

and your l e t t e r dated June 17, 1957, to Mr. Erbe, r e f e r r i n g to 
the above l e t t e r , and In p e r t i n e n t part reading as f o l l o w s : 

"We w i l l a p p r e c i a t e It very much If you can 
review the laws In connection w i t h a p p r o p r i a t i o n s 
made to the Iowa Great Lakes S a n i t a r y D i s t r i c t 
and advise us whether or not payment of the 
$200.00 connection charge should be made. An 
e a r l y r e p l y w i l l be g r e a t l y appreciated because 
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your r u l i n g w i l l not o n l y a f f e c t the work at 
Pikes P o i n t State Park, but a l s o at the Orleans 
Beach area at S p i r i t Lake and Clear Lake State 
Park and Mcintosh Woods State Park in Cerro 
Gordo County In connection w i t h the Clear Lake 
S a n i t a r y D i s t r i c t . " 

and a f t e r reviewing the p e r t i n e n t s t a t u t e s a p p l i c a b l e t o the 
s i t u a t i o n , we beg to advise you In respect t h e r e t o . 

It Is fundamental that a l l State property held by the 
State In I t s sovereign c a p a c i t y cannot be made the subject of 
s p e c i a l assessment, except when s p e c i f i c a l l y made so by l e g i s 
l a t i v e Act. (See Sec. 427.1, Code of 1954) Nor can a l i e n be 
created against State owned r e a l e s t a t e . (Sec. 445 .28) 

By various acts of the l e g i s l a t u r e and a p p r o p r i a t i o n s 
In a i d thereof, two s a n i t a r y d i s t r i c t s were cre a t e d , one in 
Cerro Gordo County and one in Dickinson County, (See Chap. 100, 
47th General Assembly; Chap. 13 and 37, 48th General Assembly! 
Chap. 308, 50th General Assembly; Chapters 251 and 252,-5tst 
General Assemblyj Chap. 13, 54th General Assembly and Chap. 280, 
55th General Assembly.) 

With reference to s a i d s a n i t a r y d i s t r i c t s , Chapter 13 of 
the Acts of the 54th General Assembly provided that al1 c o s t s 
of o p e r a t i o n of each d i s t r i c t were to DO p a i d by the r e s p e c t i v e 
o T s t r i c t , "except that the State ofTowa sha l I oe~TTabie f o r 
sewage d i s p o s a l r e n t a l s from State owned lands l y i n g w i t h i n such 
d i s t r i c t i n the same manner as any other b e n e f i t e d property 
w i t h i n the d i s t r i c t " . S e c t i o n 3 of s a i d Act a l s o provided, 
"These a p p r o p r i a t i o n s s h a l l be In l i e u of any s p e c i a l assessments 
against any State owned property Included w i t h i n such s a n i t a r y 
d i s t r i c t s . " 

In Chapter 358, S a n i t a r y D i s t r i c t s , we f i n d the f o l l o w i n g 
p r o v i s i o n s in the law; 

"358.20 Rentals and charges. Any s a n i t a r y 
d i s t r i c t may by oraTnance e s t a b l i s h j u s t and 
e q u i t a b l e rates or charges or r e n t a l s f o r the 
u t i l i t i e s and s e r v i c e s ' f u r n i s h e d by i t to be 
paid to such d i s t r i c t by every person, f i r m or 
c o r p o r a t i o n whose premises are served by a 
connect ion t o such u t i 1 j t l e s and s e r v i c e s 
d i r e c t l y or i n d i r e c t l y . * * * *" 
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"358.22 S p e c i a l assessments. The board of 
t r u s t e e s of any s a n i t a r y d i s t r i c t may provide 
f o r payment of e l l or any p o r t i o n of the c o s t s 
and expenses of c o n s t r u c t i o n , r e c o n s t r u c t i n g , 
or extending any d r a i n s , sewers, or l a t e r a l s , 
and other necessary adjuncts t h e r e t o , Includ
i n g pumping s t a t i o n s , by assessing a l I , or any 
p o r t i o n t h e r e o f , on a b u t t i n g and adjacent prop
e r t y according to the b e n e f i t s d e r i v e d thereby, 
and f o r t h i s purpose s a i d board may d e f i n e ad
j a c e n t property as a l l that included w i t h i n a 
designated b e n e f i t e d d i s t r i c t or d i s t r i c t s t o be 
f i x e d by the board, which may be a l l of the 
property located w i t h i n the s a n i t a r y d i s t r i c t 
or any l e s s e r p o r t i o n thereof. * * *" 

It Is q u i t e c l e a r that under the p r o v i s i o n s of S e c t i o n 3 
of Chapter 13, Acts of the 54th General Assembly, the State of 

/ Iowa Is exempt from any s p e c i a l assessments by e i t h e r of these \ 
s a n i t a r y d i s t r i c t s , and in the event such s p e c i a l assessments / 
are l e v i e d against the S t a t e payment need not be made t h e r e f o r . 

There remains then the question of whether or not the 
State i s l i a b l e f o r a connection charge or an Inspection charge. 

We note by the above quoted s t a t u t e (§358.20) that any 
s a n i t a r y d i s t r i c t may by ordinance e s t a b l i s h j u s t and e q u i t a b l e 
r a t e s or charges or r e n t a l s , e t c . However, under Section 2 of 
Chapter 13, Acts of the .General Assembly, above quoted 
s t a t e d that the State of lowa i s l i a b l e only f o r sewage d i s p o s a l 
r e n t a l s . A connection charge o r an Inspection charge are not 

v r e n t a i s , but cons.y.tu.£e separate and d i s t i n c t fees f o r d i f f e r e n t 
- kinds of ut11111es^arid s e r v i c e s . 

Under the fami 1lar maxim, "Expresslo unius est e x c l u s i o 
a l t e r l u s " , the mention of one t h i n g implies the axcTusion of 
another t h i n g . The tjisitute in question s p e c i f i c a l l y provided 
that the State s h a l l be 1 liable f o r sewage d i s p o s a l r e n t a l s , and 
nothing more In the way of r a t e s or charges was expressed in 
the s t a t u t e . 

in view of the language used by the L e g i s l a t u r e , we b e l i e v e 
! that the State Intended that the general exemption law, Sections 
( 427.1 end 445.28 should stand, and Its p r o h i b i t i o n s should stand 
except only as t o sewage d i s p o s a l r e n t a l s , as may be e s t a b l i s h e d 
by these two s a n i t a r y d i s t r i c t s . 
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You are t h e r e f o r e advised that n e i t h e r the connection 
/charge or Inspection charge or any charges, except sewage d i s -
\ posal r e n t a l s need be p a i d to the Sanitary D i s t r i c t s of Clear 
Lake or Dickinson County. 

Very t r u l y yours, 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FOB:MKB 
cc: Mr. Charles E. Sayre 



June 19, 1957 

Mr. B. C, Barge 
Attorney at Law 
(Jeraer, Iowa 
Dear Mr. Berge: 

Your l e t t e r of June 5, If57,• addressed to Ur* John T. Herpsr 
has been referred to the writer f o r reply. Assuming without con
ceding that section 5$8.4i fcn& 558.42 might apply to instruments 
other than those In the nature of conveyances, I t would, a t i l l he 
open to djieatlon whether or not the c i t e d sections of the Code 
would apply to the State of Iowa. 

I t l a a r u l e of law, approved'in tho decision i n Schlesinger 
v. State, 218 U, ¥. 446.441, that, MA sovereign i a not bound by 
the words of a statute unless i t i a expressly named." This l a a 
restatement of the l a t i n maxim, mlXm |SHSlfl. PW*T\$ ££Mk which 
Is the law of love on the authority of The County o f u e s Koines 
v. Barker, yh Iov&, 84, 8 5 , wherein t h i s Court stated: 

"The second Queotion l a , whether t h i s action, i t 
being for the recovery of school-fund money, i s »n 
action by the State, i n Ouch a sense as that the statute 
of l i m i t a t i o n s w i l l not apply to It? f o r , we do not 
understand, oounael upon e i t h e r aide to controvert the 
prepositions that a statute of l i m i t a t i o n * w i l l not aonly 
to tho State unless expressly so stated i n i t , f ollowing 
the eomt&on-law maxim, Nullum tempos o c c u r r l t r e g l . ' **** 
This rulo of law l a e s p e c i a l l y w e l l expounded i n the case 

of United $tntaa v. Eo&r, 2 Kaaon 311* 26 Fed. Oea. 329, 330, 
wherein the C i r c u i t Court of Appeals of Massachusetts dealing 
with a general statute of l i m i t a t i o n s for f i l i n g claims i n an 
estate stated? 

0^here tho government l a not expressly'or by necessary 
implication included, i t ought to be cl e a r , from tha nature 
of the mischiefs to be redressed, or the language used, that 
the government i t s e l f was i n contemplation of the l e g i s l a t u r e , 
before a court of law would be authorized to put such an In
terpretation upon any statute. In general, acts of the 
le g i s l a t u r e ere meant to regulate and dlreot the acts and 
right s of c l t l s e n s ; and In most oeses the reasoning applicable 
to them applies with very d i f f e r e n t , and often contrary, 
forces to the government I t s e l f . I t appears to me, therefore, 
to b© a safe r u l e , founded i n the p r i n c i p l e s of the common 
law, that the general words of a statute ©tight not to i n 
clude the government, or e f f e c t i t s right®, unless that 
construction be c l e a r and Indisputable upon the text of the 
a c t . H 
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Mr. B. 0. Berge 
Sutherland, Statutory Construction, 3rd E d i t i o n , Vo.i* 3 , section 

6301 states: 
"General words or language of a statute that tends to 

Injuriously enoroaoh upon the a f f a i r s of tho government 
receive a s t r i c t i n t e r p r e t a t i o n favorable to the public, 
and, i n the absence of express provision or necessary 
Implication, the sovereign remains unaffected, Tho rule 
has as i t s o r i g i n the English common-law immunity of the crown, 
at f i r s t attaohod to the personal character of the King as 
the sovereign, the l a t e r extended to other sources of law
making, and law-enforoing power. With the adoption of the 
oommon law i n the United Btates the p r i n c i p l e of Immunity 
adhered to the governing authority i n the states, 
R. QV Patton, i n h i s w e l l documented Monograph "Conveyancing 

i n lowaf which precedes Chapter 558 i n the lowaCode Annotated, 
volume 36, at page 392, thereof, writes: 

M A f t e r t i t l e has passed from the public domain to private 
ownership, transfers are then made by voluntary or Involuntary 
conveyances of the private owners. I t Is s o l e l y voluntary 
transfers which are the subject of Chapter 558. For involun
tary transfers, nee chapters 626, 636, 65k, 668. In oessing 
to the forms of deeds In common use i n Iowa and the shorter 
forme authorized by the chapter under consideration, i t may 
be noted that the e«irly s e t t l e r s of this country brought with 
them not only the l e g a l doctrines comprising the science of1 

r e a l property law of the countries from which they came, but 
also the forms of conveyancing then i n use i n those countries. 
For instance, the deeds used i n Louisiana are usually in the 
form of a o e r t i f l o a t i o n by an o f f i c e r as to a transfer made 
by grantors who have appeared before him. Such a transfer i s 
known as an "authentic act" and i s based upon the forms develop
ed i n France and Spain i n l i n e with the c i v i l law of those 
countries. Of less common use Is a form resembling an Iowa 
deed executed d i r e c t l y by the grantors and known as a ^private 
aot. f l But Iowa wee s e t t l e d by t>eople who came from the Eastern 
states who were i n turn l a r g e l y of English o r i g i n . In fact 
Iowa was at one time a part of Northwest T e r r i t o r y whose f i r s t 
o f f i c e r s oarae almost exclusively from Pennsylvania. The form 
of conveyancing used i n Iowa at the present time has a direot 
r e l a t i o n s h i p to the forma employed i n Pennsylvania and s t i l l 
e a r l i e r i n England. The extent to which these English forms 
are employed and to which the English theories of conveyancing 
are a part of our law i s a matter on which there Is some diver
s i t y of opinion. Rood, The Statute of Uses and the Modern Deed, 
k Mioh. I*. Rev. 109. While i n England passage of the Statute 
of Uses and the Statute of Enrollments gave r i s e to the use of 
two Instruments to e f f e c t a transfer of t i t l e , f i r s t a lease 
and then a release In the form sof a quit claim deed, Patton, 
Iowa Land T i t l e Examinations 1 3j Patton T i t l e s , § 3 . , the 
absence of recognition i n t h i s oountry of the Statute of E n r o l l 
ments made the use of two instruments unnecessary and a single 
deed has generally been considered s u f f i c i e n t for the creation 
or transfer of any kind of posseosory or non-possessory interests 
i n land. Bryan v. Bradley, 184^, 16 Conn. ^7^; Thatcher v. Omans, 



1872, 3 Plok . , 5 2 1 , 20 Mass. 521. 

Hovever, the Statute of Frauds (England, 1677) Is In force 
In a l l states, as a part of the common l&w or by l o c a l reenact-
ment so that a w r i t i n g i s necessary for a l l conveyances other than 
those excepted from the a t a t u t e . The language of) these- except
ions varies s l i g h t l y i n d i f f e r e n t s t a t e s but i n general relates 
tb short term l e a s e s end transfers by aot and operation of law. 
I. 0 . A. 8 I 622.32, 622.33 . The t i t l e of chapter 558, "Con
veyances, * i s intimately conneoted with that of the opening 
section 558.1 "Instruments a f f e c t i n g r e a l estate." In other 
words, the conveyances to be considered are s o l e l y those which 
are i n the form of instruments. The breadth of the term has 
already been mentioned. However the instruments most commonly 
encountered are the voluntary transfers by i n d i v i d u a l s , partner
ships or corporations of Interests i n land — either a l l or some 
part of the t o t a l of the interests held by the executing party. 
Ae distinguished from w i l l s , whose operative force i s e n t i r e l y 
In the future and meanwhile revocable, Prindle v. Iowa 
Soldiers* Orphans Home, 1911, 153 Iowa 23**, 133 N. W. 106f Shaull, 
1918, 182 Iowa 770, 166 H. W. 301, 11 A. L. R. 15; Ransom Y. 
Pottawattamie County, 1915, 168 low* 570, 150 N. w. 657 ., deeds 
of conveyances are those which have the e f f e c t of passing a 
present i n t e r e s t In the property. Duseaume v. Burnett, 1857, 5 Iowa 
(5 Clarke) 95* Mortgages and security trust deeds carry much 
the same wording but they merely give a l i e n upon the property 

^ described therln, Eokhardt v. Bankers Trust 0o., 1933, 21& Iowa 
983, 249 H. W. Zkht rehearing denied 218 Iowa 9«3, 252 N. W* 373> 
(that i s the right to have the property sold f o r enforcement of 
the o b l i g a t i o n scoured Peck v. Jenness, 1849, 7 How. U. S. 612, 
12 L. Ed. 841.), and not t i t l e to I t or to any i n t e r e s t therein. 
Eaton v. White, 1864, 18 Wis. 517- Deeds thus include not only 
the instruments commonly designated as such but assignments 
for benefit of c r e d i t o r s , Prouty v.Clark, 1887, 73 Iowa 55, 57, 
34 N. W. 614, deeds made to carry out a t r u s t purpose as w e l l 
as the c o l l a t e r a l contract defining the purpose and the powers 
of the trustee, Keck v. McKinstry, 1928, 206 Iowa 1121, 221 N. w. 
8 5 I ; Young v. Young-Wishard, 1939, 227 Iowa 4 3 I , 288 N. w. 420., 
and the majority of leases i n that they ore&te Interests i n r e a l 
property. Hutchinson v. Braahall, 1887, 42 K. 3. Eq. 372, 7 A. 8 7 3 . " 

, I t i s apparent from the foregoing that tax l i e n s , while they may 
/ give a right to have the property sold for enforcement of the obllga-
\ t l o n secured, create no t i t l e to the property to which the Hen attaches 

and they oreate no i n t e r e s t In such property. Income, sales and use 
/ t a x l i e n s are not "conveyances11 and the reoording thereof Is not governed 
\ by the provisions of sections 558.41 and 558.42 but by the Provisions ^ 
of sections 422 .26, 422 . 5 6 . 422.57 and 423.17. Code of Iowa I W . * a 
amended which s p e c i f i c a l l y provide how ^ ^ f f ^ ^ y e

a^°rlrea 
.and there i s no requirement therein that the signature of the «^horl*ea 
{ o f f i o i a l of the Iowa State Tax Commission signing a release of a tax 
) llln iearJng the s o V l of the Iowa State Tax Commission must be acknowledged 

i n order to render t h e i r recordation v a l i d . 



In Oayton-Oldham Granite Works v. K&son City 196. Iowa ?7, 194 N. W. 
200, tho court said: 

"Counsel strenuously urges that Hon for the 0 0 st of con* 
structIon beyond the statutory l i m i t a t i o n s oould not be made 
eff e c t i v e as to appellant, because tho oontraot entered Into 
between i t s grantor and the «5lty council was;, hot plaoed of 
reoord as an instrument a f f e c t i n g r e a l estate, as provided by 
Code Seotlon 2925, which reads: 

•No instrument e f f e c t i n g r e a l estate i s of any v a l i d i t y 
against subsequent purchases for a valuable consideration, 
without notice, unless recorded In the o f f i c e of the recorder 
of the county i n which the same l i e s . 1 

We think this statute i a not applicable to special taxes for 
public improvements,n 

I f seotlon 558.41 i s not applicable to a tax l i e n , we think I t 
i s also not applicable to the release of a tax Hen. I f I t were held 
that the lack of acknowledgment as to the s a t i s f a c t i o n piece renders 
i t of no v a l i d i t y as an eff e o t i v e release of the l i e n i t would 
necessarily follow that the "notice of tax l i e n * I t s e l f Is I n v a l i d 
f o r the same reason. Inasmuch ea i t also i s signed by the chairman 
of the State Tax Commission without acknowledgment of his signature, 
and could therefore, be of no v a l i d i t y against subsequent purchasers. 

Very t r u l y yours. 

"WMW/mod 
W. M. WILSON 
Oeneral Counsel 
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Honorable Clyde Spry 
Secretary of A g r i c u l t u r e 
B u i l d i n g 
Dear Mr. Spry* 

T h i s Is t o acknowledge r e c e i p t of your communication 
of June 17» 1957* together with copies of your correspond
ence with Doctor R. J . Anderson of the United S t a t e s Depart
ment of A g r i c u l t u r e r e l a t i n g to area t e s t i n g i n Iowa of 
c a t t l e f o r B r u c e l l o s i s . 

You i n q u i r e as to whether you may, i n the p r e p a r a t i o n 
Of your forms of p e t i t i o n f o r such t e s t i n g * ignore the pro
v i s i o n s of Section l6^f. 17* Code of Iowa, as amended 
by tho 57th General Assembly, excepting "herds composed 
e n t i r e l y of o f f i c i a l v a c c i n a t e s " by f a i l i n g to incorporate 
words s t a t i n g such exception i n the body o f the p e t i t i o n . 

Our conclusion i s that the L e g i s l a t u r e intended that 
"herds composed e n t i r e l y of o f f i o i a l v a c c i n a t e s " were to b© 
exempt from the p r o v i s i o n s r e l a t i n g to area t e s t i n g had on 
p e t i t i o n by owners r e s i d i n g i n the designated area. The 
l e g i s l a t i v e i n t e n t , although i n a p t l y worded, seems c l e a r 
when i t unequivocally s a i d i n Section 1 of Senate f i l e 65 
(amending Section lo4.17j Code of Iowa. 195 *̂ r e l a t i n g to 
cooperative measures f o r the c o n t r o l and e r a d i c a t i o n of 

, B r u c e l l o s i s ) that "the p r o v i s i o n s of t h i s subsection do not 
\ fOply to herds composed e n t i r e l y of o f f i c i a l v a c c i n a t e s " . 

(Emphaais o u r s ) . T h i s c o n c l u s i o n on our part i s f u r t h e r 
strengthened by the L e g i s l a t u r e ' s a c t i o n i n Section 1 o f 
Senate f i l e 6k ( a l s o passed by the 57th General Assembly 
and amending Se c t i o n l 6 4 . i l , Code of Iowa, 195*0 when i t 
i n s e r t e d a now exception i n our " c o n d i t i o n s precedent to 
s a l e " s t a t u t e to tho e f f e c t that "animals from a herd com
posed e n t i r e l y of o f f i c i a l v a c c i n a t e s " might be s o l d or owner
ship t r a n s f e r r e d without the n e c e s s i t y of f i r s t o b t a i n i n g a 

http://l64.il
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negative B r u c e l l o s i s test report issued by an accredited 
veterinarian and conducted within t h i r t y 130) days p r i o r 
thereto* 

Considering these enactments by the Legislature, and 
the circumstances under which the same became a part of our 
statutory law, we believe that a p e t i t i o n asking that a 
Brucell o s i s test be conducted throughout a certain county 
should contain wording to the effect that "herds composed 
en t i r e l y of o f f i c i a l vaccinates" are not to be considered 
as being included therein, as such herds have been s p e c i f i 
c a l l y exempt from tho necessity of such test by the action 
of the Legislature. Your department has no authority to 
repudiate or circumvent the avowed l e g i s l a t i v e intent by 
administratively ignoring or f a i l i n g to recognize the p l a i n 
wording of the law. 

Vary t r u l y yours, 

RRRD/fm 
RAPHAEL R. R. DVORAK 
F i r s t Assistant Attorney General 



V 

June 20| 1957 

Mr. E H o i Thomas 
County Attorney 
Glenwood v Iowa 
Dear Mr*- Thomass 

Thi© w i l l acknowledge r e c e i p t o f yours o f the 7th 

I n s t , i n which you submitted tho f o l l o w i n g ! 
"The f|ve judges o f tho F i f t e e n t h J u d i c i a l 

D i s t r i c t * Iowa, of which f i l l s County ia a p a r t , 
have t h i a date entered a General Order i n the 
o f f i c e of the C l e r k of Court i n and f o r M i l l s 
County, at Glenwoed, Iowa* Acceptance of s e r v i c e 
of s a i d genera! order has boon made by the C h a i r 
man of the Board o f Su p e r v i s o r s . The order d i r e c t s 
that the Board o f Supervisors of M i l l s County, 
Iowa, s h a l l on or before September tp 1997$ p r o 

v ide a s u i t a b l e and safe place f o r the h o l d i n g 
of court i n SSille County* Iowa, together with 
adequate and safe place f o r the o f f i c e of tho 
c l e r k , together with s u i t a b l e and safe place f o r 
the f i l i n g of e l l court records. The f u l l t e x t 
of s a i d order* together w i t h the t r a n s m i t t a l 
l e t t e r , i s attached hereto* 

"Th© o p i n i o n o f your o f f i c e i s r e s p e c t f u l l y 
requested as to the l e g a l i t y o f s a i d order and 
th© d u t i e s of the Board o f Supervisors i n c a r r y 
ing out s a i d order*" 
Accompanying your l e t t e r ie a l e t t e r o f dune 3» 1957% to 

you from the Honorable Harold E. Davidson, Judge, and a l s o 
accompanying your l e t t e r i s a copy o f the General Order entered 
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and served by tho f i v o judges of the F i f t e e n t h J u d i c i a l D i s t r i c t 
dated May 31» 1957* both o f which are attached to t h i s l e t t e r 
as e x h i b i t s * i advise as f o l l o w s ! 

To a s i t u a t i o n comparable to the one presented he r e i n d i s 
c l o s e d * the Court i n the case of Boftrd ffif Commissionerg o,f Jhlt« 
County v. Gw$nr 22 LRA *f02, 136 Ind* 562, 36 HE 237» w h i l e con
s i d e r i n g and d e c i d i n g the p e r t i n e n t issue there as to the power 
of judges i n Indiana to compel the b u i l d i n g of a court house, 
stated the f o l l o w i n g : 

"But, however, overwhelmingly the evidence may 
e s t a b l i s h that an e n t i r e new court-house was i m p e r i -
l o u s l y demanded, yet i f the Shit© c i r c u i t court had 
no power to b u i l d one, or had no power to do what 
i t attempted to do, that c o n s i d e r a t i o n cannot add to 
or enlarge the power of the oourt so as to j u s t i f y 
the a c t . Counsel f o r appellees a s k i •Must the 
court remain i n a dangerous s t r u c t u r e u n t i l i t f a l l s 
upon i t and destroys the l i v e s of the persons c o n s t i 
t u t i n g i t ? Cannot the court a n t i c i p a t e c a l a m i t i e s 
by provident use of humah s k i l l ? Must a court wait 
u n t i l a judge i s k i l l e d or maimed before r e s o r t i n g 
to that highest law, s e l f p r o t e c t i o n . Is i t not 
w i t h i n the power o f the court to protect i t s e l f 
a gainst • • • • a v e r i t a b l e death trap?* We answer 
the f i r s t of these i n t e r r o g a t o r i e s i n the n e g a t i v e , 
the second i n the a f f i r m a t i v e , the t h i r d i n the 
negative and the f o u r t h i n the a f f i r m a t i v e . 

"The court i s not bound to remain i n a dangerous 
v s t r u c t u r e u n t i l i t f a l l s and destroys the l i f e of 
'judge or o f f i c e r s } i t can a n t i c i p a t e such c a l a m i t i e s 
by provident use of human s k i l l ) i t i s w i t h i n the 
power of the cou r t to pr o t e c t i t s e l f against such 
a v e r i t a b l e death trap as the court-house i n question 
seems from tho evidenoe to have been. A l l those 
things granted* and i t does not f o l l o w that that 
power w i l l enable the court to b u i l d a d d i t i o n s and 
extensions to such death t r a p and thereby and t h e r e i n 
expend over $32,000 of the p u b l i c funds of the county 
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to hold up a death trap, tho whole value of which ' 
does not exceed $7,000 under color of repairs* 
Under the circumstances disclosed i n tho evidence, 
the court could have protected i t s e l f p r ecisely 
as i t could and would have done i f the old court* 
house had blown down or burnt up some night. No 
one would have thought of an attempt on the part 
of the court to rebuild i t but the court would 

{ a t once have secured another room, as i t a c t u a l l y 
did do. for temporary use in the administration 
of j u s t i c e , u n t i l the proper authority could 
rebuild the court-house." 
No s p e c i f i c statutory power and duty in the s i t u a t i o n here 

presented appears to e x i s t . However, i t i s provided by statute, 
Section 333.1, Code 195^, subsection 8, that the county auditor 
s h a l l : 

/ wHave the general custody and control of the 
\ court house in each county, respectively, subject 

to the d i r e c t i o n of the board of supervisors." 
S p e c i f i c a l l y with respect to the oourt and the buildings and 

equipment necessary for i t s functioning, i t i s provided by Sec
t i o n 332.3 (15)* Code 195̂ , that the board of supervisors has 
the powers 

"To b u i l d , equip and keep in repair the neces
sary buildings for the use of the county and of the 
courts*" 
While the above statute does not s p e c i f i c a l l y provide the 

board of supervisors with duty and power to provide a court house 
or a place for the holding of court, I am of th© opinion that the 
power to b u i l d , i n view of the perilous s i t u a t i o n disclosed 
herein, and the inherent power of the court to preserve and main
t a i n i t s authority and j u r i s d i c t i o n , would include the power 
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to provide the court with a suitable and safe place for th© 
holding of court in M i l l s County at the county seat at the expense 
of the county* i n t e r e s t i n g l y , in a situation not the p a r a l l e l 
hereof, the Supreme Court In the case of Kincaid v» Hardin 
County* 53 Iowa ^30, k3,ht 435$ stated! 

" I t w i l l be seen that a l l counties ore 
z required* without t h e i r assent and exclusively 
^ for public purposes, to provide a room or place 

for holding the courts* The counties have no 
option concerning t h i s duty* It i s an involun
tary duty imposed upon them by the State, and 
imposed upon a l l a l i k e . " 
Insofar as the order of the judges includes a provision for 

providing an adequate and safe place for the o f f i c e of c l e r k , 
together with a suitable and safe place for the f i l i n g of court 
records, I am of the opinion that the duty to provide the clerk 
with an o f f i c e at the county seat, as specified in Section 332*9, 

Code 195^, which states, "The board of supervisors s h a l l furnish 
the clerk of the d i s t r i c t court, * * * *, with o f f i c e s at the 
county seat", would include the duty to furnish such o f f i c e e l s e 
where in the county seat when such a suitable and safe o f f i c e 
i s not available in the court house. 

Very t r u l y yours, 

OS/fm OSCAR STRAUSS 
Second Assistant Attorney General 



June 20, 1957 

Mr. Earl E* Hoover 
Attorney at Law 
Redfieid Building 
Spencer, Iowa 

Dear Earl: 

This will acknowledge receipt of your recent letter with which you 
enclosed forms prepared for the State Tax Commission releasing its levy 
under a distress warrant for sales taxes as to one certain 1950 Ford 
automobile belonging to Kelvin A . Stief, Peterson, Iowa, by the Sheriff 
of Clay County, Iowa. 

We have examined our file in this matter in connection with pertinent 
provisions of the Bankruptcy Act and are presently of the opinion that the 
State Tax Commission cannot voluntarily release such levy. Under the pro
visions of Section 60 and Section 67 of the National Bankruptcy Act, a 
preferential transfer is effected only if the effect of such transfer will be 
to enable the creditor to obtain a greater percentage of his debt than some 
other creditor of the same class. The provisions of Section 60 are made 
subject to the provisions of Section 67 and it is our thought and view that 
the preference under discussion in Section 60 is a preference as to the 

' distribution of the bankrupt's estate rather than the proceeds from the sale 
of property which might be exempt from all claims other than taxes. In 
Section 67 of the Bankruptcy Act, we find the following provision: 

"b. The provisions of section 60 of this Act to the contrary 
notwithstanding, statutory liens in favor of employees, contractors, 

• mechanics, landlords, or other classes of persons, and statutory liens 
for taxes and debts owing to the United States or any State or sub
division thereof, created or recognized by the laws of the United States 
or of any State, may be valid against the trustee, even though arising 
or perfected while the debtor Is Involvent and within four months prior 
to the filing of the petition in bankruptcy or of the original petition 
under chapter X, XI, Xll> or XIII of this Act, by or against him. Where 
by such laws such liens are required to be perfected and arise but are 
not perfected before bankruptcy, they may nevertheless be valid, If per
fected within the time permitted by and in accordance with the require
ments of such laws, except that If such laws require the liens to be 
perfected by the seizure of property, they shall Instead be perfected by 
filing notice thereof with the court." 
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By reason of the existing lien of the State of Iowa for the sales taxes 
/ against the bankrupt and by reason of the reduction of the bankrupt's car to 
^ possession by reason of the sheriff's levy prior to the date of filing of the 

petition in bankruptcy does in our mind allow the State Tax Commission to 
assert that its lien for such sales taxes is valid against the trustee. Accord
ingly, if the trustee would assert rights In such property contrary to the above, 
we believe it will be incumbent upon the trustee to prove such rights as against 
the State Tax Commission on due notice and hearing. We must take this position 
for the reason that, should we follow the alternative procedure evidenced by the 

./suggested release of this levy, the Ford would be turned over to the trustee free 
of our levy, would be set off to the bankrupt as exempt, and mighty in fact, be 
disposed of by the bankrupt before the State Tax Commission could make a 
second levy on the car. We cannot afford to run this risk. 

We recognize that release of the state's levy on this automobile would 
somewhat simplify your procedure and regret that we cannot co-operate with you 
toward that end. We hope that you understand our position in the premises. 

Very truly yours, 

M. A. iverson, 
Special Assistant Attorney General 

MAhfs 
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H# T. Opsahl, 0. C. 
Secretary 
Board of C h i r o p r a c t i c Examiners 
B u i l d i n g 
Dear S i r s 

Reference Is he r e i n made to yours of the 20th I n s t . In 
which you st a t e d the following*. 

"Your op i n i o n Is requested If i t i s necessary 
f o r the s e c r e t a r y or an examining board s e l e c t e d 
under the p r o v i s i o n s of Section 147.22, Code 
1954, to o b t a i n approval of the other two mem* 
bers before payment s h a t l be made by the Comp
t r o l l e r f o r per diem s e r v i c e s performed under 
p r o v i s i o n s of Section 147,2*+, Code 195**? 

"Furthermore, when a c l a i m f o r such s e r v i c e s 
i s f I l e d In proper form, can the Comptroller 
refuse to Issue a warrant f o r the amount claimed?" 
In r e p l y thereto 1 advise you as f o l l o w s . 
1* So f a r as the n e c e s s i t y f o r o b t a i n i n g approval of 

the other two members of the Examining Board before o b t a i n i n g 
payment of your c l a i m f o r s e r v i c e s , < would c a l l your a t t e n t i o n 
to the f a c t that the a p p r o p r i a t i o n f o r the support of the C h i r o 
p r a c t i c Board Is made to the Department of Health and t h e r e f o r e 
c e r t i f i c a t i o n of your c l a i m under Section 135.11 should be made 

<^by the Commissioner of P u b l i c Health rather than by the other 
two members of the C h i r o p r a c t i c Board. 
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2. The C o m p t r o l l e r s duty with respect to the approval 
of claims and the Issuance of warrants In payment thereof Is 
c o n t r o l l e d by Section 8.14, Code 1954, which provides as f o l l o w s : 

"Claims - approval . The s t a t e c o m p t r o l l e r 
before approving a c l a i m s h a l l determine* 
"V. That the c r e a t i o n of the c l a i m Is c l e a r l y 
a u t h o r i z e d by law. 
"2* That the c l a i m has been authorized by an 
o f f i c e r or o f f I c l a l body having,legal a u t h o r i t y 
to so a u t h o r i z e and that the f a c t of such au« 
t h o r l z a t l o n has been c e r t i f i e d to s a i d comp
t r o l l e r by such o f f i c e r or o f f i c i a l body. 
M3» That a l l l e g a l requirements have been ob
served, I n c l u d i n g n o t i c e and opportunity f o r 
competition, If r e q u i r e d by law. 
"4, That the c l a i m Is In proper form and duly 
v e r i f i e d . 
"5« That the charges are reasonable, proper, 
an|^correct and no part of s a i d c l a i m nas been 

If the c l a i m meets the above s t a t u t o r y requirements the 
Comptroller has no d i s c r e t i o n to disapprove I t . 

Very t r u l y yours, 

OSrMKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 
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Mr, Sobert E. tfilson 
Kusoatln*? County Attorney 
110$ l e s t Second St. 
Muses-tine,- torn, • 

Dear Mr. Wilsons 
£©ur l e t t e r of June 10, 1^57 ptoses the Question t*h<*thar 

y or not money® &n<2 or edit© t&st l a payable to Muscatine County 
©n 122 ,000.00 on deposit i n a Washington, p. 0 . bank i n the 
ease of a-n Individual who, bcin$ an eijroloyee of the federal 
government, l i v e d In ifeshlngten,' tu 0» from 19/15 to the date 
of his fieath May ?, I 9 5 6 , but .who wamtftlned h i s l e g a l r e s i 
dences i n leva, voting by ebsente* b a l l o t In the Cta-te of leva 
and who f i l e d I cms state inco«e tax returns f o r each year 
while H y i n g i n Washington, Pi 0 , 

Section 4R7.13 (4), Code of lowft, 1954, ss ftrtended, 
provides* 

• " n i l other property, r e a l or personal, i s subject 
to t a c t i o n i n the rafctmer prescribed, and this section 
i s also int*ndea to embrace! * ** * 4. Money whether i n 
possession or on deposit. * 

Xt hae been held t-hot bank deposits ere t&jt&ble to the 
depositors and not to the bunk. Branch v. Town of Marengo, 
18?6, hj I W R oOOj C i t i z e n s Rational Bsnfc v. Johnston, 1925, 
199 Zoum 461, 46?, 202 ». W. 332; F i r s t National Bank v. Board " 
of R*viev, 199 l o w ll£U, 1134, 1135. 

r Section 428.1 (4) Code, 1954, provides: 
*Every Inhabitant of th i s state, of f u l l age end 

sound mind, s h a l l l i s t f o r the s.?s**e<SRcr a l l property 
subjeet to taxation i n the state, of ̂ hich he i a the 
owner, s r has the control or management, In the manner 3"1-(/>~rt 
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herein directed* 
*4. fhe personal property of a decedent 

by tho executor or administrator, or i f there 
l a none, by any r>erson interested therein.* 

?.«otlen 428.2 Code, 1954, provides: 
"Any person required to l i s t property belonging 

to s-nether s h a l l l i s t i t i n the east® oounty i n which he 
would be required to l i s t i t I f i t were his own, except 
as herein otherwise directed; but he s h a l l l i s t I t 
separately frcra his own, giving the assessor the name 
of the person or estate to which I t belongs 1 8 

Thus subsection 4 of section 42B.1 provides that the per
sonal property of a decedent s h a l l be l i s t e d by the executor 
and section 428.2 provides that the executor s h a l l l i s t i t i n 
the same county i n which he would be required to l i s t i t i f i t 
were his own, which follows the general rule that personal 
property i n the hands of &n executor or administrator i n his 
o f f i c i a l ca-D&city i s assessable and taxable at the place of 
his domicile, as between d i f f e r e n t states'or countries. See 
51 Asa. Jur. section ^83 and cases there c i t e d . 

An executor, administrator, or trustee i s regarded as the 
ovner, f o r purposes of property ts-xatlon of the txsraemal 
property which he holds by virtue of him o f f i c e and i s taxable 
i n the state i n vhieh he i s domiciled. See 67 A. L. R. 393 and 
casts there cit e d . Accord, Hunter v. The Bo&r^ of Supervisors, 
^3 Iowa 376 i n which case i t v&s h*lo that where a resident of 
lo^a had deposited f o r safe keening in I l l i n o i s some srcmlssory 
notes that had never been brought by hi© into Io*r& i t w&s held 
that they were subject to taxation In leva. 

Administrailen of the- decedent's estate being i n Iowa i t 
would aprear that he %?«e & resident cf tc?wa f o r rmrranses of 
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taxation, this coneluaion i s further confirmed by the fa c t 
that he maintained M* l e g a l residence i n Xo«a by continuing 
to f i l e Iowa resident income tax returns and voting i n Xov« 
by absentee b a l l o t . These ©attire are consistent with on i n -

<f tent to continue hie leva l e g a l residence rather than an intent 
to r e l i n q u i s h i t and adept Washington, P. 0. hie l e g a l r e s i 
dence. 

A tiomlcile of choice i© the place vhlch a p»*rnon has elected 
and chcfi»n for hi as e l f to displace his previous domicile and la 
e n t i r e l y a question, of rsflidenes and intention and both raust 
occur i n order that the '3 mo t e l l e may be established. Farrow v. 
Farrow, 162 Iowa 8 ? , N. ¥, 8«j6; i n r^t Titt.pringtcn, 130 

Iowa 3<6; B-strhydt v. Cross, 156 leva 291. 
In S n l l i e r v. U i a t r l e t cf Coluabie (19'*?} I f a fr. 2d &*9 I t 

waa Held that although the time ct return to" the forsaer domicile 
l a Indefinite and fiapenfiant on duration of employment i n the 
D i s t r i c t of Columbia, a United St&tee CJovernment employee vhc 

has a fixefi- determination to return to hie feraser domicile i e 
not domiciled i n the D i a t r i e t of tfeluisbia. 

Even thou^a the decedent Uvea i n Washington for f*om«? eleven 
year* p r i o r to hie death during which time hn had &c home i n Iowa, 
the fact that he continued t© vote by absentee bailed i n Iowa, 
rogtfiorly f i l e d Iowa resident i n d i v i d u a l incoae tax returns and 
the fact that hie estate i s now being administered uwon i n leva 
are Inconsistent with a view that he had changed his domicile 
and the conclusion follows that the decedent continued a resident 
of Iowa f o r purposes of taxation. 
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I t appears probable, although i t to not so stated, that the 
decedent d i d not pay moneyt and c r e d i t s tax for yearn p r i o r to 
195^, and that he omitted l i s t i n g t h i s bank account and any other 
moneys or credits he may have owned for taxation. I f such was 
the case tha l i a b i l i t y to .my euch tax e r i s t s f o r each year sine* 
1952 under the previsions of section kh$.l?,t Code of I ova, 19 54, 

as amended, and section 632.^5, Cede, 195&, as amended, readat 
"tie f i n a l report of a f i d u c i a r y s h a l l be approved by 

any court unless there i s attached thereto and made a part 
thereof, the c e r t i f i c a t e of the oounty treasurer of a 
county In which the estate i a held by the f i d u c i a r y thst 
a l l personal taxes due and to become due the county i n 
such estate matter have been f u l l y paid and s a t i s f i e d . 
8© charge s h a l l be made by the county treasurer f or the 
issuance of .ouch c e r t i f i c a t e . * 
&e f i n d f u l l support i n the statutes and authorities c i t e d 

f o r moneys and credits taxation of the isoney the decedent had 
on deposit i n a bank i n Washington, D. 0".f as w e l l as any other 
moneys and credits the decedent may hav* Owned f o r the oerled 
a f t e r hie death,and before h i s death for any of the years f o r 
which an emitted property assessment can be made within f i v e 
years of the time the as^es^ment should have bsen ©add. Tha 
assessment should h&ve been ms.de before May 1st of any tar 
year. Sections khit9 (7) and ^ ^ 1 . 2 ^ , Code, 195^, and Thcrnburg 
v. Garden, 123 Iowa 313, 3 I 6 , 95 K. W. 239. The fi v e year 
l i m i t a t i o n doss not, of course, apply to personal property cr 
moneys and credits taxes -which vera i n fact assessed w i t h i n 
the time allowed though more than fi v e years has passed since 
$uoh assessment. 19^2 R*pf?rt cf Attorney ©antral, l&o, 19 

http://ms.de
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Report of Attorney Ooneral, 140. 
Very t r u l y yours, 

to. XVj&SQft''' 
Special Assistant Attorney General 

V.'&. WILSON, aenaral Counsel 
State T&x Ocmalssion. 



June 2^, 1957 

Mr. Frank F. Barker, Manager 
Iowa Dairy Industry Commission 
L o c a l 
Dear S i r i 

We acknowledge r e c e i p t of your l e t t e r dated May 13, 
1957, reading as f o l l o w s : 

"We enclose l e t t e r r e c e i v e d t h i s morning from 
Mr. w. A. S l a t e r , Manager of S l a t e r Farm Store, 
C l a r l n d a , Iowa, r e l a t i v e t o the f i r s t buyer, 
Mr. S l a t e r , deducting tho 1c per l b . b u t t e r f a t 

/ s e t - a s i d e from the cream purchased from the 
Page County Farm. 
"Mr, Blanco, you w i l l r e c a l l the b u t t e r f a t 
s e t - a s i d e law st a t e d that the f i r s t buyer of 
cream or m i l k from tho producer s h a l l make the 
b e t t e r f a t s e t - a s i d e . 
HMr. S l a t e r , of course, Is the f i r s t buyer, but 
whether he should make the s e t - a s i d e from a per-

( t t a l l y or wholly tax supported I n s t i t u t i o n , Is 
the question at hand. 
"We w i l l a ppreciate your o p i n i o n . " i 

and in r e p l y t h e r e t o we advise you i n the f o l l o w i n g manner with 
reference t h e r e t o . 

The Page County farm, we understand, i s the usual type 
of County i n s t i t u t i o n owned and operated by tho County p r i m a r i l y 
f o r the purpose of t a k i n g care of Indigent c i t i z e n s who are 
r e s i d e n t s of the County. 

, The s t a t u t e , Section 179*5, Code of Iowa 195^, Involved 
In t h i s question reads In p e r t i n e n t p a r t i 

"There Is hereby l e v i e d and Imposed an e x c i s e 
tax of one cent per pound or f r a c t i o n thereof 

£ 7~ L - 4 \ \ S 
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upon a l l b u t t e r f a t s o l d In the s t a t e during 
the period beginning May 1 and t e r m i n a t i n g 
June 30, I n c l u s i v e , a n n u a l l y ; * * *" 

We must a l s o advert to the d e f i n i t i v e s e c t i o n s of the a c t to 
see whether counties are included w i t h i n the purview of the law. 
These p e r t i n e n t parts of S e c t i o n 179.1 ( D e f i n i t i o n s ) read as 
f o l l o w s : 

» » * * * * 
"2. The term 'person'shall mean i n d i v i d u a l s , 
c o r p o r a t i o n s , p a r t n e r s h i p s , t r u s t s , a s s o c i a 
t i o n s , c o - o p e r a t i v e s , and any and a l l other 
business u n i t s . 
"3. The term 'producer* s h a l l mean and i n 
clude every person who produces m i l k or cream 
from cows and t h e r e a f t e r s e l l s the same as 
m i l k , cream, or other d a i r y products. 
»i * * * *«• 

/ The tax in question being an e x c i s e tax, there Is no 
\ s t a t u t o r y exemption from t a x a t i o n of county property as provided 

In Section *»Z7.1 12) which says: "The f o l l o w i n g c l a s s e s of 
property s h a l l not be taxed: * * * The property of a county, 
township, c i t y , town, school d i s t r i c t or m i l i t a r y company of the 
s t a t e of Iowa, when devoted to p u b l i c use and not h e l d f o r 
pecuniary p r o f i t . " 

It was so held In the case of State v. C i t y of Pes Moines, 
221 Iowa 642, 266 N. W. 41, wherein the State of Iowa brought an 
a c t i o n against the C i t y of Des Moines, under the "motor v e h i c l e 
f u e l " tax law f o r an accounting and to determine the amount of 
l i c e n s e fees or e x c i s e tax owing to the State of Iowa. The 
court a l s o held that the term "person" w i t h i n the d e f i n i t i v e 
s e c t i o n s of that law (which i s almost i d e n t i c a l w i t h the d e f i n i 
t i o n of person contained i n S e c t i o n 179*1 (2) now under con s i d e r a 
t i o n ) included a municipal c o r p o r a t i o n . A county Is such a 
municipal c o r p o r a t i o n , and a s u b d i v i s i o n of the s t a t e . 

A somewhat i d e n t i c a l case was the case of S t a t e v. Wood
bury County. 222 Iowa 488, Involving the same "motor v e h i c l e 
f u e l " tax law, in which the court s a i d on page 491: 
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"Aside from the Des Moines case, t h i s question 
has been discussed by many c o u r t s , and the 
almost u n i v e r s a l h o l d i n g has been t h a t , unless 
t n e county, or c i t y i s e s p e c i a l l y exempted 
from the op e r a t i o n of the law, the t a c t that 
i t may have used the g a s o l i n e as d i d t h i s 
county, although I t may have been used -for 
governmental purposes, does not excuse i t 
from paying the tax." ( C i t i n g cases from 
many other s t a t e s . 

Therefore, i t i s our op i n i o n that the Page County farm, 
or rather Page County, i s l i a b l e f o r the s a i d tax and the f i r s t / * 
d e aler should deduct, the same from the p r i c e charged by the < 
producer, in t h i s case, the Page County farm. 

The County can, If I t d e s i r e s , f i l e a p p l i c a t i o n f o r a 
refund of the tax with the commission w i t h i n t h i r t y (30) days 
a f t e r the tax Is c o l l e c t e d . ( S e c t i o n 179.5)- v 

Yours very t r u l y . 

FRANK 0. BIANCO 
A s s i s t a n t Attorney General 

FDB-.MKB 



HEADNOTE: CITIES AND TOWNS: S e c t i o n 368A.22, Code 1954, p r o h i b i t s s a l e of 
r e a l e s t a t e to c i t y by a c o u n c i l member. 

June 25, 1957 

Honorable Chet 8, Alters 
Auditor of State 
B u i l d i n g 
Attention! Mr. C. W. Ward, Supervisor 
Dear Sir: 

Receipt is acknowledged of your letter of June 24 as follows: 
"I would appreciate your opinion on the following question regard

ing the City of • . Iowa with a population of 5,145 and 
operating under the Council form of government. 

"May the City Council purchase real estate from a Council Member 
for municipal purposes without complying with condemnation proceedings?" 
In answer thereto I would refer you to Section 368A.22, Code 1954, which pro

vides as follows: 
"Interest in contracts. No officer, including members of the 

city council, shall be Interested, directly or indirectly, in any con
tract or job of work or material or the profits thereof or services to 
be furnished or performed for the city or town." 
I would further refer you to an official opinion of this office which appears 

at page 196 of the 1?30 Report of the Attorney General, quoted in pertinent part 
as follows: 

"We call your attention to Section 5673, Code of 1927. This section 
prohibits any officer in any city or town from being directly or indi
rectly interested In a contract or Job of work, etc. Park Commissioners 
are officers of a city or town and we are, therefore, of the opinion that 
Section 5673, Code 1927, prohibits a member of a park commission from 
making contracts with the park commission to sell real estate or any other 
thing because of the fact that said member is interested directly." 
(Emphasis ours) 
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Eeference to Section 368A.22, Code 1954, and the historical notes appended 
thereto reveals i t to be a direct descendant of Seetion 5673, Code 1927. Compari 
of the text of the said provisions reveals that the prohibition construed in the 
quoted opinion survives In Section 368A.22, Code 1954. Reference to Bouse File 
427, a b i l l Introduced in the 57th General Assembly, which would have made cer
tain exceptions to Section 368A.22 reveals that i t failed of enactment. 

Therefore, In answer to your question and to paraphrase the above-quoted 
opinion: 

"« . .Section 368A.22, Code 1954, prohibits a member of the city 
council from making contracts with the city to sell real estate or any 
other thing because of the fact that said member is interested directly." 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:mfd 



HEADNOTE: CITIES AND TOWNS: Have no s t a t u t o r y a u t h o r i t y to conduct or pay f o r 
an e l e c t i o n on whether to c l o s e a municipal swimming pool on Sunday. 

June 25, 1957 

Honorable Chet B. Akers 
Auditor of State 
B u i l d i n g 
Attention: Mr. C. W. Ward, Supervisor 
Dear Sir: 

Receipt is acknowledged of your letter of June 24 as follows: 
"I would appreciate receiving your opinion on the following ques

tion regarding the City of ., Iowa with a population of 
4,227 and operating under the Council form of government. 

If a petition has been circulated in said city, receiving the re
quired number of signatures, requesting that the City Council operate 
a swimming pool on Sunday and requiring the City Council to hold a 1 
special election regarding said operation of the swimming pool, is said 
election legal and may the City use public funds to pay the cost of 
said election?" 
In answer thereto I would advise you that on occasions too numerous to require 

citation our Supreme Court has held cities and towns to be creatures of statute with 
only those powers conferred by statute or reasonable and necessarily implied as inci
dent to exercise of an expressly conferred power. I find no statutory provision ex
pressly conferring power en any city or town to conduct or pay for an election on the 
subject to which your letter refers. Neither does there appear any logical basis for 
saying power to hold such an election is reasonably and necessarily implied as an 
incident to operation of a swimming pool. 

I would, therefore, advise you that no lawful authority exists in any city or 
town to conduct or pay for such an election. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:md 
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June 26, 1957 

Mr. Bruce F. S t l l e s 
S t a t e Conservation D i r e c t o r 
S t a t e Conservation Commission 
L o c a l 
Dear S i r 

We acknowledge r e c e i p t of your l e t t e r of the 7th i n s t a n t 
Jn which you submit the f o l l o w i n g : 

"House F i l e 288 enacted by the F l f t y * s e v e n t h 
General Assembly provides i n p a r t 'provided, 
however, that a l l s t a t e conservation o f f i c e r s 
employed at the time of the e f f e c t i v e date of 
t h i s act s h a l l be p a i d a s a l a r y based on p r i o r 
s e r v i c e and f i x e d i n accordance with the s a l a r y 
schedule h e r e i n set f o r t h ' . 
"The State Conservation Commission would l i k e 
to have your o p i n i o n as to what i s meant by 
p r i o r s e r v i c e . Does t h i s mean p r i o r s e r v i c e 
as a Conservation O f f i c e r , p r i o r s e r v i c e as 
an employee of the State Conservation Commis
s i o n , or any p r i o r s e r v i c e i n s t a t e work even 
though I t might be with some other department?" 
Section 107.13, Code 1954, as amended by House F i l e 288, 

Acts of the 57th General Assembly, now reads as f o l l o w s : 
" O f f i c e r s and employees. Said d i r e c t o r s h a l l , 
w i t h the consent of the commission and at such 
s a l a r y as the commission s h a l l f i x , employ such 
a s s i s t a n t s , I n c l u d i n g a p r o f e s s i o n a l l y t r a i n e d 
s t a t e f o r e s t e r of recognized standing, as may 
be necessary to c a r r y out the d u t i e s imposed by 
t h i s chapter on the commission] a l s o and under 
the same c o n d i t i o n s , s a i d d i r e c t o r s h a l l appoint 
such o f f i c e r s as may be necessary to enforce 
the laws, r u l e s , and r e g u l a t i o n s , the enforce
ment of which are h e r e i n imposed on s a i d commis
s i o n . Said o f f i c e r s s h a l l be known as s t a t e 
conservation o f f i c e r s . The s a l a r i e s of the 
s t a t e conservation o f f i c e r s s h a l l be t h i r t y -
f o u r hundred f i f t y d o l l a r s ($3450) per year 
f o r the f i r s t year of s e r v i c e } t h i r t y - e i g h t 
hundred d o l l a r s ($3800) f o r the second year 
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of s e r v l c e t and t h e r e a f t e r such s a l a r i e s s h a l l 
be increased each year In the sum of one hundred 
d o l l a r s ($100) u n t i l a maximum s a l a r y of f o r t y -
two hundred d o l l a r s ($4200) per year i s reached. 
Provided, however, that a l l s t a t e conservation 
o f f i c e r s employed at the time of the e f f e c t i v e 
date of t h i s Act s h a l l be pai d a s a l a r y based 
on p r i o r s e r v i c e and f i x e d i n accordance w i t h 
the s a l a r y schedulre h e r e i n set f o r t h . " 

This s t a t u t e as amended seems to be c l e a r and unambiguous, 
In that i t speaks o n l y of s t a t e conservation o f f i c e r s as employed 
p r i o r to the amendment and at the time of the e f f e c t i v e date of 
the Act, and i t i s t h e r e f o r e our o p i n i o n that the p r i o r s e r v i c e 
r e f e r r e d to In the A c t , means p r i o r s e r v i c e as a Conservation 
O f f i c e r . 

Very t r u l y yours, 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FDBtMKB 



HEADNOTE: SCHOOLS: County Attorney's o p i n i o n confirmed that resumption of j u r i s d i c t i o n 
by a school d i s t r i c t over p a r t of i t s t e r r i t o r y p r e v i o u s l y i n v o l v e d i n a r e 
o r g a n i z a t i o n procedure declared i n v a l i d by the Supreme Court does not make i t 
a "new" school d i s t r i c t . 

June 27, 1957 

Mr. Levee N. Brows 
HltcheU County Attorney 
Osage, leva 
dear Sir: 

Beceipt is acknowledged of your letter of June 25 as follows: 
"X have • question from Mr. Ira Larson, Wtobell County Superintendent 

of Schools, concerning whether or not there is a necessity for holding an 
election to elect « new board of directors in the Spring Volley Rural Inde
pendent School District, located in Mitchell County. Iowa, soon after July 1, 
1957, and before the next regularly scheduled election for board Of directors. 

**hea too St. Ansgar Coamtnity School District beoace effective on 
July 1, 1954, approximately one-half of the Spring Valley Rural Independent 
School District was included in too said CcWunity School District of St. 
Anogar. The portion included was about four government sections In area, and 
too part remaining as tho Spring Valley Rural Independent School District was 
approximately 4.1 govarnaent sections. 

"Xs a decision of tho Iowa Supreme Court dated July 26, 1956, 70 NW 2d 
86, the Community School District of St. Ansgar was declared to be without 
legal basis for existence. In a Supplemental Opinion, dated August 30, 1956, 
78 m 2d 94, the St. Aasgar Community School District was given permission to 
operate as a do facto corporation for one year, with instructions to tho Dis
tr i c t Court to dissolve the said do facto corporation not later than July 1, 
1957. 

"On May 6, 1957, ia a second reorganization election In the St. Ansgar 
area, the votais^of the Spring Valley District toted as a complete district, 
or as the Spring Valley Rural Independent Sohool District was originally 
constituted before July 1, 1954, and tho proposition to form a new Community 
School District of St. Aasgar as of July 1, 1957, was defeated by a tie vote, 
iff to 27, although the said proposition to fsrra a Cocnunity Sohool District 
of St. Ansgar did carry by a Majority vote in enough of the other sohool dis
tricts and portions of school districts so that a now Coaauinity School District 
of St. Ansgar will bo formed as of July 1, 1957. It i s assumed that the area 
shaded in rod revert* to tho Spring Valley Sural Independent School District 
as of July 1, 1957, without any formal attachment by the County Board of Edu
cation, io: see map enclosed with this letter. 
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*2he unshaded portion of tho Spring Volley District on the eoolosod 
nop his had i t s own hoard of directors at a l l tines since July 1, 1954* 
as they did prior to that date, and hat operated i t s own rural independent 
sohool. 

"Our questions ore do no have a now Spring Valley Uural Independent 
School District, caused by the 'reversion* of that portion of the e r i ~ 
Sinai Spring Valley District which had been a part of the f i r s t Comaunity 
chool District of St. Ansgar, dating frwa July 1, 1954, and later a part 

of the do facto corporatioa, dating from August 30, 1956, said do facto 
corporation going out of existence not later than July 1, 1957? If so, 
emit there he an election of a new hoard of directors representing the en
ti r e district at ten* t i n * toon after July 1, 19S7, and before the next 
regularly scheduled school elections for boards of directors? 

"Hy own opinion on tho problem i t that since tho f i r s t St, Aasgar 
Ceasuiaity School District w$ declared to he without proper legal basis 
for existence, and the do facto school corporation was only a do facto 
corporation, that portion of the Spring Valley Bvral Independent School 
District which has been included since July 1, 1954 In the f i r s t St. Ansgar 
Caanonlty School District, hat teohaioally never been out of the original 
Spring Valley School District, and that therefore i t is net necessary to 
hold a school election for the election of a new board of directors prior 
to the next regularly scheduled school elections for that purpose. Bow-
over wo do recognise the fact that wo now have a preble* i n the Spring 
Valley Rural Independent Sohool District of iaproper representation on 
tho board of directors, due to the fact that the pretest hoard wet elected 
by only that portion of the spring Valley School District which hat con
tinual ly regained outside of the Conmuaity Sohool District of St. Ansgar. 
said portion being shown on the enclosed nap by tho unshaded portion of 
the Spring Valley Sural Independent School District. I do feel there i s 
enough uncertainty on the natter to warrant i t s suboitslon to you for an 
opinion, and we would appreciate an early reply.** 

front the facts stated in your letter i t appears that the conclusion reached 
by you, at stated therein, in correct. 

Very truly yours, 

LCA:md 
tmm> C. ABELS 
Assistant Attorney General mm 



June 28, 1957 

Hon. N. P. Black 
Superintendent of Banking 
500 Central National B u i l d i n g 
Des Moines, Iowa 
Dear S i r : 

Re: Garage Expansion and Branch Bank 
Reference Is made to your l e t t e r of June 11, 1957, en

c l o s i n g a proposed set of b l u e p r i n t s f o r the expansion of a 
bank to provide f o r d r i v e - i n f a c i l i t i e s . The b l u e p r i n t s and 
accompanying documents set f o r t h that the new a d d i t i o n Is adja
cent to and d i r e c t l y connected w i t h the e x i s t i n g banking f a c i l i t i e s . 

| i t Is a l s o -my understanding that the e x i s t i n g bank and the d r i v e -
in f a c i l i t i e s w i l l be operated as an i n t e g r a l u n i t and there w i l l 
be no separate and d i s t i n c t banking a c t i v i t i e s . c a r r i e d on In the 
expanded p o r t i o n of the bank. It i s a l s o my understanding that the 
new expansion as set f o r t h In the b l u e p r i n t s w i l l be completely 
enclosed and w i l l not be in the nature of a parking l o t . 

\s Your i n q u i r y I s , of course, d i r e c t e d at Section 528.51 
of the 1954 Code of Iowa which p r o h i b i t s branch banking. An 
examination of the case law of t h i s s t a t e and of p r i o r Attorney 
General's opinions f a i l s to reveal any s i t u a t i o n e x a c t l y l i k e 
the one which you have presented. 

The term "branch" as used In various cases set f o r t h In 
"Words and Phrases", Volume 5, i n d i c a t e s that a branch i s a sub
d i v i s i o n , an agency, or a s u b s i d i a r y of the parent i n s t i t u t i o n . 
It i s a l s o shown as an " o f f s h o o t from the main body". 

The f a c t s which you have set f o r t h in your l e t t e r do not 
i n d i c a t e that the proposed expansion w i l l In any way be a branch 

y but rather w i l l be an I n t e g r a l and basick part of the banking 
op e r a t i o n . C e r t a i n l y the Taw of t h i s s t a t e d i d not intend to 
prevent expansion and progress when the e n t i r e o peration remained 

< as tine" u n i t . 

1 
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i t Is th e r e f o r e the o p i n i o n of t h i s o f f i c e that the f a c t s 
set f o r t h in your l e t t e r of June 11, 1957, do not c o n s t i t u t e 
branch banking and you may proceed w i t h the other d e t a i l s involved 
In t h i s expansion program. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 



I O W A . L O . 1 9 5 7 - 0 7 



J u l y 1, 1957 

Mr. Ray Hanrahan 
Polk County Attorney 
Room 406 Court House 
Oes Moines, Iowa 
A t t e n t i o n ! Mr. J . D. McKeon 
Dear S i r ; 

We acknowledge r e c e i p t of your l e t t e r dated May 10, 1957> 
reading: 

"The P o l k County Conservation Board has asked 
that our o f f i c e o b t a i n an op i n i o n frqm your 
o f f i c e In regard to the f o l l o w i n g questions: 
" 1 1 . Where the park or I n s t a l l a t i o n s Is 
owned and operated by the Conservation Board, 
what Is the le g a l l i a b i l i t y of the Board In 
regard to claims presented by the p u b l i c ? 
"'Where the Park or I n s t a l l a t i o n Is leased 
by the Board from a p r i v a t e concern and 
operated by the Board, what Is the lega l 
l i a b i l i t y of the Board in regard to claims 
presented by the p u b l i c ? 4 " 

and in r e p l y thereto beg to advise as f o l l o w s . 
In each of the s i t u a t i o n s s t a t e d . i n questions 1 and 2, 

we assume that the park or I n s t a l l a t i o n s r e f e r r e d to have been 
acquired by the County Conservation Board In compliance with the 
p r o v i s i o n s of Section 7 of Chapter 12, Laws of the 56th General 
Assembly. In doing so, such f a c i l i t i e s are acquired, developed, 
maintained and made a v a i l a b l e to the i n h a b i t a n t s of the County, 
pursuant to Section k of s a i d A c t, and s a i d Board as an agency 
of the County, In p r o v i d i n g s a i d f a c i l i t i e s f o r the use and bene
f i t of the p u b l i c g e n e r a l l y , Is performing a governmental func
t i o n . 

We are of the opinion that county parks or i n s t a l l a t i o n s 
e s t a b l i s h e d under the above act come w i t h i n the r u l e s t a t e d In 
the l e ading case of Smith v. C i t y of Iowa C i t y . 213 Iowa 391, 
wherein i t was he l d t h a t : '• • 

S7-7-/ 
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"A c i t y in e x e r c i s i n g i t s governmental power 
through a park board to a c q u i r e and maintain 
p u b l i c parks Is not l i a b l e in damages conse
quent on the negligent f a i l u r e to keep the 
I n s t r u m e n t a l I t i e s In s a i d parks In r e p a i r ; 
nor are the members of the park board i n d i 
v i d u a l l y l i a b l e f o r such nonfeasance on t h e i r 
p a r t . " 
However, compare the Smith case with the case of F l o r e y v. 

C i t y of B u r l i n g t o n . (1955) ^ Iowa £it, 73 N. W. 2d 770, wherein 
our Supreme Court at page 774 s a i d : 

"That the l e g i s l a t u r e has entrusted t o muni * 
iC,ipa 11tTes a u t h o r i t y to maintain paries" 
f%cated wTthrn t h e i r Borders i s s u f f i c i e n t 
to make them l i a b l e i f t h e l r Tal l u r e to 
perform the duty of safe maintenance r e 
s u l t s In' 'unsafe and dangerous' c o n d i t i o n s , 
causing i n j u r y to one e x e r c i s i n g due care"" 
in a v a i l Ing^hlmself^of'^he faciT'itTes"^rTered."' 
By the p r o v i s i o n s of Section 4, Chapter 12, Acts of the 

56th General Assembly, the L e g i s l a t u r e has a l s o authorized counties 
to a c q u i r e , develop, maintain and make a v a i l a b l e to the inhabitants 
of the county p u b l i c parks, e t c . 

The trend i s s a i d to be away from the Immunity d o c t r i n e . 
5 e e f l o r e y case, supra, and Anno. 75 A. L. R. 1196, o3 C. J . S. 
Mun. Corp. Sec. 746, p. 33. 

Therefore, we are of the o p i n i o n that as to i n s t r u m e n t a l i t i e s 
i n s t a l l e d in parks, such as equipment and f a c i l i t i e s f o r the use of 
the p u b l i c , there Is Immunity under the r u l e expressed In Smith v. 
C i t y of Iowa C i t y , but that If there i s a f a i l u r e to perform a 
duty of safe maintenance, which r e s u l t s In "unsafe and dangerous" 
c o n d i t i o n s , a county may be held l i a b l e in damages t h e r e f o r . 
G e n e r a l l y each case turns upon the p e c u l i a r f a c t s , circumstances 
and c o n d i t i o n s present at the time. 

t 

We f u r t h e r i n v i t e your a t t e n t i o n to the s t a t u t e of l i m i t a 
t i o n s , Sec. 614.1 ( 1 ) , Code of iowa, 1954. 

Yours very t r u l y , 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FDB:MKB 
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Mr. Bruce F. S t i l e s , D i r e c t o r 
State Conservation Commission 
L o c a l 
Dear Mr. S t I l e s z ^ 

Receipt i s acknowledged of your favor of June 6, 1957, 
reading as f o l l o w s , 

"You w i l l note that Senate F i l e 457 enacted 
by the F i f t y - s e v e n t h General Assembly s t a t e s 
'no department o r commission of s t a t e located 
in the c i t y of Des Moines s h a l l expend any 
funds f o r the p u b l i c a t i o n or d i s t r i b u t i o n of 
any books or pamphlets or re p o r t s unless the 
p u b l i c a t i o n thereof be e x p r e s s l y r e q u i r e d by 
law or approved by the Budget and F i n a n c i a l 
Control Committee and the State P r i n t i n g Board. 
A v i o l a t i o n of t h i s s e c t i o n s h a l l c o n s t i t u t e 
misfeasance in o f f i c e . ' 
" F u r t h e r , House F i l e 139, enacted by the 

, •> F i f t y - s e v e n t h General Assembly, amends Section 
l"' 16.2, Code of 1954, by I n s e r t i n g the f o l l o w i n g : 

' P u b l i c a t i o n s , except premium l i s t s published 
by the Iowa State F a i r Board, c o n t a i n i n g r e -Cr i n t s of s t a t u t e s or departmental r u l e s , or 
o t h , reports of s t a t e departments,' and Sec

t i o n 17.27, Code of 1954, Is amended as f o l 
lows: 'When such p u b l i c a t i o n s paid f o r by 
p u b l i c funds f u r n i s h e d by the s t a t e , contain 
r e p r i n t s of s t a t u t e s or departmental r u l e s , 
or both, they s h a l l be s o l d and d i s t r i b u t e d 
at cost by the department o r d e r i n g same. Such 
p u b l i c a t i o n s s h a l l be obtained from the super
intendent of p r i n t i n g on r e q u i s i t i o n by the 
department and the s e l l i n g p r i c e s h a l l be deter
mined by the p r i n t i n g board by d i v i d i n g the 
t o t a l cost of p r i n t i n g , paper and b i n d i n g by 
the number p r i n t e d . Said p r i c e s h a l l be set 
at the nearest m u l t i p l e of ten (10) to the 
quo t i e n t thus obtatned. D i s t r i b u t i o n of such 
p u b l i c a t i o n s s h a l l be made by the superintend-

^ 7 ' 7 - A 
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ent of p r i n t i n g g r a t i s to p u b l i c o f f i c e r s , pur
chasers of l i c e n s e s from s t a t e departments r e 
q u i r e d by s t a t u t e , and departments. Funds from 
the s a l e of such p u b l i c a t i o n s s h a l l be deposited 
monthly in the general fund of the s t a t e . ' 
"Your a t t e n t i o n Is f u r t h e r c a l l e d to S ection 
107.23, Code of 1954, which In p a r t says ' - - s h a l l 
conduct research In Improved conservation methods 
and disseminate Information to r e s i d e n t s of Iowa 
In conservation matters.' 
"Accompanying t h i s l e t t e r Is a l i s t and s e l e c 
t i o n of the m a t e r i a l s c u r r e n t l y d i s t r i b u t e d by 
t h i s department. 
"The State Conservation Commission r e s p e c t f u l l y 
requests advice from the Attorney General as to 
how we should proceed In our present program of 
p r i n t I n l a n d d i s t r i b u t i o n of m a t e r i a l s . " 

together w i t h a n a l y t i c a l sheet and enclosures of date and p u b l l c a 
t l o n s Issued by the Conservation Commission, and we beg to advise 
you in reference thereto. 

The p e r t i n e n t Acts of the L e g i s l a t u r e and s t a t u t e s r e l a t l n 
t o your question are as f o l l o w s * 

"Senate F i l e 457. No department or commission 
of s t a t e located In the c i t y of Oes Moines s h a l l 
expend any funds f o r the p u b l i c a t i o n or d i s t r i b u 
t i o n of books or pamphlets or r e p o r t s unless the 
p u b l i c a t i o n thereof be e x p r e s s l y r e q u i r e d by law 
or approved by the budget and f i n a n c i a l c o n t r o l 
committee and the s t a t e p r i n t i n g board. A v i o l a 
t i o n of t h i s s e c t i o n s h a l l c o n s t i t u t e misfeasance 
In o f f i c e . " 
"Sec. 16.2 (7)# Have l e g a l custody of a l l codes, 
s e s s i o n laws, books of annotations, t a b l e s of 
corresponding s e c t i o n s , p u b l i c a t i o n s , except Erem I urn 1Ists publIshed by the Iowa s t a t e f a i r 
o ard, c o n t a i n i n g r e p r i n t s of s t a t u t e s or depart

mental r u l e s , or both, r e p o r t s of s t a t e depart
ments, and reports of the supreme c o u r t , and 
s e t ! , account f o r , and d i s t r i b u t e the same as 
provided by law." 

/ 
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"Section 17.27 Other necessary p u b l i c a t i o n s . 
There may be published other miscellaneous 
documents, r e p o r t s , b u l l e t i n s , books, and 
booklets that are needed f o r the use of the 
v a r i o u s o f f i c i a l s and departments of s t a t e , 
or are of value f o r the Information of the 
general assembly or the p u b l i c , In form and 
number most usefu l and convenient, to be 
determined by the p r i n t i n g board. When such 
p u b l i c a t i o n s paid f o r by p u b l i c funds f u r 
nished by the s t a t e , contain r e p r i n t s of 
s t a t u t e s or departmental r u l e s , or both, 
they s h a l l be s o l d and d i s t r i b u t e d at cost 
by the department o r d e r i n g same. Such pub
l i c a t i o n s s h a l l be obtained from the super
intendent of p r i n t i n g on r e q u i s i t i o n by the 
department and the s e l l i n g p r i c e s h a l l be 
determined by the p r i n t i n g board by d i v i d i n g 
the t o t a l cost of p r i n t i n g , paper and binding 
by the number p r i n t e d * Said p r i c e s h a l l be 
set at the nearest m u l t i p l e of ten (10) to 
the quotient thus obtained. D i s t r i b u t i o n of 
such p u b l i c a t i o n s s h a l l be made by the super
intendent of p r i n t i n g g r a t i s to p u b l j c o f f i 
c e r s , purchasers of l i c e n s e s from s t a t e 
departments required by s t a t u t e , and depart
ments. Funds from the s a l e of such p u b l i c a -
t i o n s s h a l l be deposited monthly In the 
general fund of the s t a t e . " 

"Sec. 107.23. General d u t i e s , i t s h a l l be 
the duty of the commTssion to p r o t e c t , propa* 
gate, increase and preserve the f i s h , game, 
f u r - b e a r i n g animals and protected b i r d s of the 
s t a t e and to enforce by proper a c t i o n s and 
proceedings the laws, r u l e s and r e g u l a t i o n s 
r e l a t i n g t h e r e t o . The commission shal1 \ "col -
l e c t , c l a s s i f y , and preserve a l l s t a t i s t i c s , 
d a ta, and information as in I t ^ o p . I n i o n s h a l l 
tend to promote the o b j e c t s ofr?t&4's chapter? 
shal1 conduct research In Improved conserva
t i o n methods and disseminate Information to 

" r e s i d e n t s of Iowa In conservation matters, 

"Upon the Issuance of such data and Informa
t i o n In p r i n t e d form to p r i v a t e I n d i v i d u a l s , 
groups or c l u b s , the commission s h a l l be en
t i t l e d to charge t h e r e f o r the a c t u a l cost of 
p r i n t i n g and p u b l i c a t i o n as determined by the 
s t a t e p r i n t e r . " 
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During the blennlum, J u l y 1, 1957. to June 30, 1959, under 
the p r o v i s i o n s of Senate F i l e 457, as quoted above. It Is c l e a r 
that unless there Is a s p e c i f 1c s t a t u t e a u t h o r i z i n g the publ{ca
t i o n or d i s t r i b u t i o n of books or pamphlets or r e p o r t s , It Is 
mandatory that before any funds can be expended f o r such purpose, 
the expenditures contemplated must be f i r s t approved by the Budget 
and F i n a n c i a l Control Committee and the State P r i n t i n g Board. 
F a i l u r e to get s a i d approval wl1i make the person responsible 
g u i l t y of misfeasance in o f f i c e and subject to penalty t h e r e f o r . 
(See Sections 66.26 and 740.19, Code of Iowa 1954) 

Section 107.23 imposes upon the Commission the duty to 
p r o t e c t , propagate, increase and preserve w i l d . l i f e , conduct r e 
searches and disseminate information to the p u b l i c , in disseminating 
th<tjs i n f o r m a t i o n , the Commission i s au t h o r i z e d to charge th e r e f o r 
the a c t u a l cost of p r i n t i n g and p u b l i c a t i o n as determined by the 
State p r i n t e r . This p r o v i s i o n i s more or le s s d i r e c t o r y and d i s -
crefclonery* However, the 57th General Assembly in the i n t e r e s t of 
economy In governmental operation in amending Section 17.27 of 
the Code, enacted House F i l e 139, which makes i t mandatory that 
such p u b l i c a t i o n s s h a l l be s o l d and d i s t r i b u t e d at c o s t , If such 
p u b l i c a t ions are paid f o r by publ 1c funds fuKnI shed by the s t a t e , 
and contain r e p r i n t s of s t a t u t e s or departmental r u l e s , or both. 
It d i d provide f o r g r a t i s d i s t r i b u t i o n to p u b l i c o f f i c e r s , purchasers 
of l i c e n s e s from s t a t e departments r e q u i r e d by s t a t u t e and to depart
ments.- 1^' 

With these various p r o v i s i o n s $>f the law In mind, we advise 
you as to the procedure f o r the p r i n t i n g and d i s t r i b u t i o n of the 
m a t e r i a l s submitted as enclosures with your l e t t e r . 

Enclosure #2 ( B i e n n i a l Report) i s e x p r e s s l y required by law, 
(see Sec. 17.3 and Sec, 109.10) and comes w i t h i n the exception 
s t a t e d In Senate F i l e . 4 5 7 , which r e q u i r e s approval of the Budget 
and F i n a n c i a l Control Committee and the State P r i n t i n g Board. We 
note I t contains a d m i n i s t r a t i v e orders and e x t r a c t s and parts of 
s t a t u t e s and t h e r e f o r would have to be s o l d and d i s t r i b u t e d at c o s t . 

Enclosures #1 (Iowa C o n s e r v a t i o n i s t ) , #4 (Water Safety $ 
F o l d e r ) , #5 (Peek at Iowa W i l d l i f e ) , #6, (Who's Who in Iowa's Zfxj), 
#7 (Smokey Bear Song Sheet), #13 (Where to go and what to do, e t c . ) , 
#14 (Iowa's State-owned F i s h i n g Access Are a s ) , #15 (Plans f o r F i s h 
Smoker), #17 (Iowa F i s h and F i s h i n g ) and #18 (Waterfowl In Iowa) are 
a l l Informational data and do not appear to contain s t a t u t e s or 
departmental r u l e s and t h e r e f o r e need not be s o l d or d i s t r i b u t e d 
at c o s t , w i t h i n the p r o v i s i o n s of House~FiTe 139, 57th General 
Assembly. However, under the p r o v i s i o n s of Section 107 .23 , Code of 
Iowa, 1954, the Commission i s authorized to charge f o r the actual 
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cost of p r i n t i n g and p u b l i c a t i o n of the same. We note that several 
of these p u b l i c a t i o n s have p r i c e s f i x e d f o r the s a l e thereof. It 
must be remembered a l s o that before any funds can be expended f o r 
the p u b l i c a t i o n or d i s t r i b u t i o n of thIs m a t e r i a l , approval must be 
secured from the Budget and F i n a n c i a l Control Committee and the 
State P r i n t i n g Board under the provlson of Senate F i l e 457. 

Enclosures #3 (Iowa Conservation Law Code Book), #8 (Commer
c i a l F i s h i n g Laws), #9 (Iowa Navigation Laws), #10 (Iowa Hunting and 
Trapping Laws), #11 (Iowa F i s h i n g Laws), #12 (Laws Governing Trout 
F i s h i n g ) and #16 (Regulations and Q u a l i f i c a t i o n s f o r P o s i t i o n s w i t h 
Conservation Commission), a l l contain s t a t u t e s or departmental r u l e s 
or both and shal1 be so1d and d l s t r I b u t e d at c o s t . There i s an 
exception under House F i l e 139 In t h i s case, whereby pffiachasejfes of 
1tcenses from s t a t e departments may r e c e i v e these p u b l i c a t l o r i W 
g r a t i s or f r e e o f c o s t , and p u b l i c o f f j e e r s and departments may 
a l s o r e c e i v e them f r e e of c o s t . The approval of the Budget and 
F i n a n c i a l Control .Committee and S t a t e P r i n t i n g Board is a l s o r e -
3u i r e d before any' funds can be expended f o r the p u b l i c a t i o n or 

I s t r l b u t l o n o f the same can be made. 
We b e l i e v e t h i s a n a l y s i s answers your question, but If you 

have any f u r t h e r questions, f e e l f r e e to ask them and we s h a l l be 
g l a d to advise you f u r t h e r . 

Yours very t r u l y , 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FDB:MKB 
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Mr. Richard F. Branco 
Ida County Attorney 
Ida Qrove, Iowa 
Dear Mr. Branco: 

T h i s i s to acknowledge r e c e i p t of your communication 
of June 10 d i r e c t e d to Attorney General Erb© and r e l a t i n g 
to the subject of weeds, more p a r t i c u l a r l y to a weed known 
as "musk t h i s t l e " . You i n q u i r e i f our o f f i c e has ever 
issued an o p i n i o n i n t e r p r e t i n g the phrase, "new weed appear-* 
ing i n tha s t a t e " , as i t appears i n Section 3t7»8, subpara
graph 2, Code of Iowa, 195^* The short answer to your 
i n q u i r y i s that up to now we have not. 

Under the p r o v i s i o n s of subparagraph 2 of Section 
317.8, Code of Iowa, 195^, the State Secretary of A g r i c u l t u r e 
ffl&y> MPQ.P * f r e rt,3^«,P<faMMl of t h e ^ a t e boia,nJjrt temporarily 
d e c l a r e noxious any new weed appearing J n, ^ h l s s t a t e which 
possesses tha c h a r a c t e r ! s l i c e of a s e r i o u s pest. 

It i s to be noted from the s p e c i f i c wording of the 
s t a t u t e that the Secretary of A g r i c u l t u r e must f i r s t have the 
recommendation of the s t a t e b o t a n i s t before a c t i n g i n the 
premises and temporarily d e c l a r i n g "any new weed" noxious. 
It does not appear i n your s p e c i f i c case that such a recom
mendation as to the weed "musk t h i s t l e " has ever been made 
to the S e c r e t a r y . 

Furthermore, tha language of the s t a t u t e , "agy new wqec| 
appearing i n the s t a t e " , seams to be c l e a r and unequivocal. 
"Musk t h i s t l e " i s not a "new weed" appearing f o r the f i r s t time 
i n t h i s s t a t e . It was prevalent i n my home county when I was 
a small boy, f o r t y years ago, and, I might add, considered as 
a peat. However, our L e g i s l a t u r e has not seen f i t to denomi
nate i t as e i t h e r a primary or secondary noxious weed at any 
time. If i t has i n fa c t become so obnoxious as to c o n s t i t u t e 
a s e r i o u s problem, tha matter should be brought to the L e g i s -
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l a i u r e ' s a t t e n t i o n f o r l e g i s l a t i v e a c t i o n . 
Under the f a c t u a l s i t u a t i o n you present, the Secretary 

of A g r i c u l t u r e would have no a u t h o r i t y under Section 317*8 
of our Code to temporarily d e c l a r e "musk t h i s t l e " a noxious 
weed* 

Very t r u l y yours, 

RRRD/fm 
RAPHAEL R. R. DVORAK 
F i r s t A s s i s t a n t Attorney General 



HEADNOTii: House File 205 applies not only to divorce actions, but to a l l pending 
divorce actions. 

July 5, 1957 

Honorablo Georgo a. Saokatt 
Judge of tfco F i f t h Judicial D i s t r i c t 
Perry, laws 
Dear Judge Sackett: 

Is our telephone conversation of July 2, 1957 you submlttod tee following 
inquiry* 

•Dees the sixty (60) day waiting period provided for i n House F i l e 283, 
Acts of the 57th General Assembly, i n regard to divorco actions apply 
te those eases presently ponding before the Court?" 
Bouse F i l e 265, as eaaeted by toe S7th General Aseen&ly, i s as follows: 
"Seetien 1. Chapter f i r e hundred ninety-eight (598), Cede 1934, i s here
by attended by adding tee following now section: 
"•Any law or rules ef procedure te the contrary notwithstanding, no de
cree of divorce shall be greeted In aay divorce proceedings before 
sixty <60) days shell bete elapsed frest tbe day tbe original netiee i s 
served, or from the lest day ef publication of aetiee, or free* the date 
that naive* er eeeepteeee ef original aetiee i s f i l e d , Provided, how
ever, the court nay i a i t s discretion, on written notion seoeerted by 
affidavit setting forth grounds of emergency er necessity una feets 
whieh satisfy the eeurt that isoediete eetien i s warranted er required 
te pretest the substantive rights er interests ef any party er person 
«ae night he effeeted by the deeree, held e hearing end greet e deeree 
ef divorce prior te the expiration ef the sixty (60) day period, pro
vided that requirecwnts ef aetiee have been eetaplied with, l a such 
ease the grounds ef eraorgeney or necessity end the faets with respect 
thereto shell he recited i n the deeree unless otherwise ordered by the 
eeer*. 1* 

The question i t determined by the intent, either expressed or toplled, ef the 
legislature. The general rule i s stated i n 82 C.J.s. 993, as follows: 
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"tfheee substantive tights Mould bo affected, ao statute should he BO 
eonstruod as te give i t a retroactive effect se as t© effect pending 
l i t i g a t i o n , unless a clear intent to the contrary i s plainly manifest, 
either by express declaration or necessary implication. However, a 
reawtfial er procedural statute net itspeiring er effooting contractual 
obligations or vested rights applies to proceedings begun after i t s 
passage, although i t relates to acts done previous thereto, end to 
peadlng actions, i n the ebsenee of language indicating a legislative 
intent to the contrary." 
Wedo sot feel that i t could be seriously argued that one has ft vested right 

to a divorce i n twenty (20) days as was formerly provided as opposed to sixty (60) 
days as new provided by House r i l e 265. I t seems equally clear that te> are deal
ing with e procedural or remedial mutter rather than e substantive right as the 
question Involves only the time at which a deeree ef divorce nay be entered. A 
procedural er remdial sastter often affects, end i n this ease does ef feet, e sub
stantive right but this would not change the nature ef tha Act. 

In the case of Appleby Parsers State, ftaajjj, of, Pm* 244 Iowa 288, 295, the 
Court said: 

"* e • f i r s t , for the purpose of determining the legislative intent as 
te retroactive or prospective application, the court w i l l leek at the 
language ef the statute; second, i t w i l l consider the e v i l to be rone-
died; end third, I t i s of iaportanee whether there was a previously 
existing statute governing er limiting the allotted period and se 
whether i f the statute under analysis be hold not retroactive, there 
w i l l be any reefed* for pest conditions which the legislature has 
found objectionable.* 

Very pertinent language of the statute i s that which reads: 
"•Any lew or rules of procedure to the contrary notwithstanding, no de
eree of divorce shell he granted i n any divorce proceedings. . • ** 

In discussing the legislative intent ef the provision "any provision i n any lease 
or oeatraot te the contrary notoithstanding", the Court said i n the ease of Aetna 
" U ,^iJ» < f t e j i „ M Pftt.* X90 lovsa 467, 4(39. 

«* * •This plainly appears frota the last clause of the low. declaring 
the l i a b i l i t y , 'any prevision i n any lease or contract to the contrary 
notwithstanding.* Te construe this as contended by appellee would ex
act the addition te the words 'any lease* ef the words, 'net executed 
prior to the enaetasnt of this statute, * er 'not heretofore executed. * 
The expression 'any provision i n any lease or contract* i s broad enough 
to Include every release from l i a b i l i t y , regardless of form, and every 
lease er contract, regardless of when raade, i f existing at the tins of 
the injury er destruction. There i s nothing i n the language ef the 
statute restricting i t s neaeiag to leases er contracts ef a subsequent 
date.-
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The above ease Mas quoted and followed In the Aapfoby ease, supra. 
tie feel that the sans reasoning oust be need i n Interpreting House F i l e 285. 

Nat te apply Bouse P i l e 255 would require the addition to the words "any divorce 
preeeedlege* ef the words "cooaanced subsequent to the date ef this net . The 
Court has twice refusod to aalee e similar addition. 

In the ease ef ffowaira v. Block. 174 Iowa 636, 643, the Court soldi 
" I t i s , of course, tree,** has been held repeatedly, that. In constru
ing « statute, i t i s important to eeaslder the state of the law before 
i t was enacted and the e v i l i t was designed te remedy, end that i t i s 
the business ef courts to so construo an net as to suppress the mischief 
and advance the remedy.* 

The condition er e v i l which the statute was designed to resndy was that of the 
"speedy* and often insufficiently considered divorce. The construction that w i l l 
nest nearly "suppress the mischief and advance the remedy" i s to apply the sixty 
(60) day waiting period te both future and pending diverse proceedings. 

I f the aet under analysis be held not retroactive, there w i l l be no renedy 
for the past conditions which the legislature has found objectionable i n these 
divorce eases pending before tha courts. Such a construction i s to be avoided. 
(See quotation ftmJm^SL e*se« supra.) 

According to numerous cases annotated at 34 tgoyaa end Phrases, page 61 to 
page 108 and at pages 27 to 31 ef the pocket part thereto, the phrase *a proceed
ing* in limited i n application te natters i n court. I t eeuld be argued that i n 
using the expression "any divorce proceeding" the legislature has shewn an express 
intent teat House F i l e 285 apply to ponding divorce cases as such are the only d i 
vorce eases " i n court". 

I t Is our opinion that Bouse F i l e 265 applies not only to divorce actions eon* 
penned i n the future, but to a l l pending divorce actions. St i s noted that there 
i s contained In House F i l e 285 a method and exception whereby a divorce deeree nay 
be entered within the sixty (60) day period. This exception would else apply to 
pending divorce actions. 

At your request I era talcing the liberty of sanding a copy of t h i s opinion to 
Judge P r i l l and Judge Wilkinson. 

Respectfully yours. 

CC: Honorable S. £. P r a l l 
Honorable P h i l B. Wilkinson 

JAMBS H. mmm 
Assistant Attorney General 



J u l y 8, 1957 

Mr. C a r l o s P. Romulos 
Embassy of the P h i l i p p i n e s 
Washington, D. C. 
Dear S i r : 

Your l e t t e r of A p r i l 17, 1957, has been r e f e r r e d to t h i s 
o f f i c e f o r answer. 

You i n q u i r e as to the f o l l o w i n g : 
"To a s s i s t my Government In implementing the f o r e 
going p r o v i s i o n s of the Agreement, I would appre
c i a t e i t i f you could f u r n i s h me with the p r o v i s i o n s 
of e x i s t i n g laws In your S t a t e a f f e c t i n g the f o l l o w 
ing: 
"1. Rights of c i t i z e n s of the P h i l i p p i n e s or 
c o r p o r a t i o n s or a s s o c i a t i o n s c o n t r o l l e d by c i t i 
zens of the P h i l i p p i n e s with respect to the d i s 
p o s i t i o n , e x p l o i t a t i o n and u t i l i z a t i o n of n a t u r a l 
resources and with respect to the o p e r a t i o n of 
p u b l i e u t l 1 ( t i e s . 
"2. Rights of F i l i p i n o c i t i z e n s , c o rporations 
and a s s o c i a t i o n s to acquire or own land) and 
"3* Rights of F i l i p i n o c i t i z e n s , c o rporations 
and a s s o c i a t i o n s to engage In business a c t i v i t i e s , 
p a r t i c u l a r l y In Importing and e x p o r t i n g . " 
To the best of our knowledge, the State of Iowa has no 

laws d i r e c t e d s o l e l y toward c i t i z e n s or c o r p o r a t i o n s of the P h i l i p 
pine RepublIc. 

C i t i z e n s and corporations of the P h i l i p p i n e s would be s u b j e c t , 
however, to the general laws of the S t a t e of Iowa r e l a t i n g to a l i e n s . 
For your Information we are e n c l o s i n g a t e a r sheet of Chapter 567, 
Code of Iowa, 195^, r e l a t i n g t h e r e t o . I 
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We t r u s t that t h i s w i l l answer your I n q u i r i e s . 
Very t r u l y yours, 

JAMES H. GRITTON 
A s s i s t a n t Attorney General 

JHG.MKB 
E n d s . 



J u l y 9, 1957 

Mr. N. S. Gould 
Delaware County Attorney 
Manchester, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 27th u l t . 
In which you submitted the f o l l o w i n g : 

"We r e c e n t l y had the s i t u a t i o n In which some 
minors inner I ted p e r s o n a l property from an 
e s t a t e . The Court appointed a guardian f o r 
several of s a i d minors and the C l e r k of Court 
c a r r i e d the guardianship or guardianships 
under one f t i e number. The question arose as 
to whether there would be o n l y one $5*000.00 
exemption f o r the s e v e r a l minors or If there 
would be a $5•000.00 exemption f o r each of the 
minors although there was o n l y one guardian
shi p f i l e set up In the C l e r k ' s o f f i c e and 
o n l y one guardian. The exemption to which I 
r e f e r 1$ covered In S e c t i o n h29A o f the 195^ 
Code of Iowa. 

"Your o p i n i o n In t h i s matter would be s i n 
c e r e l y a p p r e c i a t e d . Thank you very much." 
In reference t h e r e t o I advise you that In my o p i n i o n the 

$5*000.00 exemption a u t h o r i z e d under the p r o v i s i o n s of S e c t i o n 
k2S,kt 195^ Code, i s a l l o w a b l e to each of the minors. This Sec
t i o n provides as f o l l o w s : 

"Deduction of debts. In making up the amount 
of moneys ancT c r e d i t s , c o r p o r a t i o n shares or 
stocks which any person i s r e q u i r e d to l i s t , 
to have l i s t e d or assessed, i n c l u d i n g actual 
value of b u i l d i n g and loan shares, he w i l l be 
e n t i t l e d to deduct from the actual value 
thereof the gross amount of a l l debts In good 
f a i t h owing by him, and In a d d i t i o n thereto 
an amount of f i v e thousand d o l l a r s . " 
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You w i l l note th a t the exemption Is a v a i l a b l e t o each 
person. The f a c t t h a t the guardianship Is under one f i l e does 
not have any e f f e c t to o v e r r i d e the p l a i n words of t h i s s t a t u t e . 

Very t r u l y yours* 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSJMKB 



J u l y 9 # 1957 

Mr. C. B. Alcers 
Auditor of State 
B u i l d i n g 
A t t e n t i o n : Mr. E a r l C. Holloway 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 5th I n s t . 
In which you submitted the f o l l o w i n g : 

"We have r e c e i v e d a request from our examiner, 
Mr. J . E. Walker, f o r an o p i n i o n regarding the 
f o l l o w i n g : 
"A f e d e r a l tax man has asked the recorder f o r 
c e r t i f i e d copies of deeds and mortgages of par
t i e s owing f e d e r a l tax. There has been a re-, 
quest f o r p o s s i b l y ten or twelve d i f f e r e n t 
people. We understand the f e d e r a l man would 
f u r n i s h the names and the number of I n s t r u 
ments. Should the recorder charge f o r t h i s 
s e r v i c e . 
"An e a r l y r e p l y would be appreciated." 
In r e p l y t h e r e t o I advise you that the recorder should 

charge f o r t h i s s e r v i c e . He Is e n t i t l e d to make t h i s charge under' 
the p r o v i s i o n s of Section 79.3* Code 1954, p r o v i d i n g as f o l l o w s : 

"General f e e s . Any o f f i c e r l e g a l l y c a l l e d on 
to perform any of the f o l l o w i n g s e r v i c e s , in 
cases where no f e e s have been f i x e d t h e r e f o r , 
s h a l l be e n t i t l e d to r e c e i v e : 
" I . For drawing and c e r t i f y i n g an a f f i d a v i t , 
or g i v i n g a c e r t i f i c a t e not attached to any 
other w r i t i n g , t w e n t y - f i v e cents. 
"2. For a f f i x i n g h i s o f f i c i a l seal t o any 
paper, whether the c e r t i f i c a t e be under seal 
or not, t h i r t y - f i v e cents. 
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: 

n3« For making out a t r a n s c r i p t of any p u b l i c 
papers or records under h i s c o n t r o l f o r the use 
of a p r i v a t e person or c o r p o r a t i o n , or r e c o r d 
ing a r t i c l e s of I n c o r p o r a t i o n , f o r every one 
hundred words, ten cents*" 
No p r o v i s i o n appears to e x i s t that would a u t h o r i z e the 

c e r t i f i c a t i o n of these instruments without fee or compensation. 
It Is t r u e , according to S e c t i o n s 335*10 and 335.11, that no fee 
or compensation Is r e q u i r e d f o r c e r t i f i e d copies of p u b l i c records 
r e q u i r e d to p e r f e c t the claims of arty honorably discharged s o l 
d i e r or other c l a i m upon the government or f o r the f i l i n g or 
recording of any Federal n o t i c e of l i e n or r e l e a s e of the l i e n . 
The f a c t that these are the o n l y exceptions to the s t a t u t o r y fees 
would appear to exclude other f r e e s e r v i c e s . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS-.MKB 



J u l y 9, 1957 

Mr. C. B. Akers 
Audi t o r of State 
B u i l d i n g 
Atti&fltlan: Mr. E a r l C. Holloway 
Dear SIr t 

This w i l l acknowledge r e c e i p t of yours of the 17th u l t . 
in which you submittad the f o l l o w i n g : 

"The f o l l o w i n g questions were asked at our recent 
school of I n s t r u c t i o n In a l l the d i s t r i c t s i n r e 
gard to House F i l e No. 159. 
"1. Section 607.5-1 was amended to read a3 f o l 
lows: 'For each day's s e r v i c e or attendance in 
court of r e c o r d s - f i v e d o l l a r s , and f o r each m i l e 
t r a v e l e d from h i s residence to the place of t r i a l , 
f o r each day's s e r v i c e &nd attendance, ten c e n t s . 1 

"The question I s , how much mileage can the p e t i t 
J u r o r draw. Would It be ten cents a m i l e from 
h i s residence to the place of t r i a l or ten cents 
f o r every m i l e t r a v e l e d each day, 
"2. Section 607-5-3 was amended to read as f o l 
lows: 'Grand J u r o r s s h a l l r e c e i v e f o r each day's 
s e r v i c e or attendance seven d o l l a r s and f o r each 
m i l e t r a v e l e d each day from h i s residence to the 
place of attendance and in the performance of 
t h e i r d u t i e s , seven cents.' 
"The question I s , can the Grand Juror draw seven 
cents a m i l e f o r each m i l e t r a v e l e d f o r each day 
from h i s residence t o the place of attendance and 
r e t u r n i n g home. 
"We w i l l a p p r e c i a t e an o p i n i o n at your e a r l i e s t 
convenience." 

£ 7 - 7 -
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In r e p l y t h e r e t o I adv i s e as f o l l o w s . 
1, In answer to your question #1 I advise that p l a i n l y 

mileage allowance f o r p e t i t J u r o r s as provided by the f o r e g o i n g 
Section 607.5*1 Is l i m i t e d to t r a v e l from the residence of the 
j u r o r to the place of t r i a l f o r each day's s e r v i c e and a t t e n d 
ance. The s t a t u t e makes no p r o v i s i o n f o r payment f o r t r a v e l 
both ways. 

2. i n answer to your question #2 with respect to the 
mileage of grand J u r o r s under the p r o v i s i o n s of Section 607-5-3, 
I would advise that according to the p l a i n terms of t h i s s t a t u t e 
the mileage allowance f o r grand J u r o r s Is f o r t r a v e l each day 
from the place of residence to the place of attendance where he 
performs h i s duty. Ho allowance Is authorized f o r t r a v e l from 
the place of performance of h i s d u t i e s to h i s residence. 

Very t r u l y yours, 

OSJMKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



J u l y U , 1957 

Mr. H. T. Lewis 
A s s i s t a n t County Attorney 
Davenport, Iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours In which you have 
submitted the f o l l o w i n g : 

"Tha Iowa S t a t e Highway Commission proposes to 
construct a road to be known as I n t e r s t a t e High
way No. 01 across c e r t a i n property In Scott 
County. As y e t , of course, the Highway Commis
s i o n has not secured the necessary right-of-way 
f o r the c o n s t r u c t i o n of t h i s highway. In connec
t i o n w i t h I t s proposal to construct t h i s road the 
Highway Commission d e s i r e s to enter upon c e r t a i n 
p r i v a t e property where i t i s proposed to con-, 
s t r u c t the road. The owners in question of c e r 
t a i n of t h i s property have refused to v o l u n t a r i l y 
l e t the Highway Commission come on to t h e i r proper
t y f o r the purpose of examining and surveying same, 
and f o r the t a k i n g of s o i l samples therefrom. 

"The Highway Commission has, pursuant to Section 
489.14 of the 1954 Code of Iowa, as amended by 
House F i l e 160 of the 57th General Assembly, 
made a w r i t t e n statement and request under oath 
to the Board of S u p e r v i s o r s of Scott County, Iowa, 
requesting that s a i d Board Issue to the Iowa 
State Highway Commission a permit to a l l o w 
employees of the Commission to enter upon the 
r e a l e s t a t e In question f o r the purpose of exam
i n i n g and s u r v e y i n g , and to take and use thereon 
any v e h i c l e or equipment necessary to make the 
examination and/or survey. 

"The o p i n i o n of your o f f i c e Is requested as to 
whether or not the Board of Supervisors has the 
power under the above mentioned s t a t u t e as 
amended, to Issue such a permit f o r the purposes 
set f o r t h above. 

£-7-7-/* 
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"Inasmuch as the S c o t t County Board of Super
v i s o r s Is h o l d i n g up a c t i o n on these requests, 
pending r e c e i p t of an o p i n i o n from your o f f i c e , 
an e a r l y r e p l y would be very much app r e c i a t e d . " 
In r e p l y thereto I advise as f o l l o w s . S e c t i o n 489.14 of 

the 1954 Code provides the f o l l o w l n g c 
"Eminent domain - procedure. Arty person, 
company, o r c o r p o r a t i o n having secured a f r a n 
c h i s e as provided in t h i s chapter, s h a l l there
upon be vested w i t h the r i g h t of eminent domain -
to such extent as may be necessary and as pre
s c r i b e d and approved by the board o r commission, 
not exceeding one hundred f e e t in width f o r 
r i g h t of way and not exceeding one hundred 
s i x t y acres in eny one l o c a t i o n , In a d d i t i o n 
to r i g h t of way, f o r the l o c a t i o n of e l e c t r i c 
power generating p l a n t s and e l e c t r i c s u b s t a t i o n s 
to c a r r y out the purposes o f s a i d f r a n c h i s e . A 
homestead s i t e , cemetery, orchard or school -
house l o c a t t o n s h a l l not be condemned f o r the 
purpose of e r e c t i n g an e l e c t r i c power generating 
p l a n t or e l e c t r i c s u b s t a t i o n , i f agreement can
not be made w i t h the p r i v a t e owner of lands as 
to t r a n s m i s s i o n l i n e , e l e c t r i c power generating 
p l a n t s o r e l e c t r i c s u b s t a t i o n s , the same pro
ceedings s h a l l be taken as provided f o r t a k i n g 
p r i v a t e property f o r works of Internal improve
ment." 

Obviously the foregoing p r o v i s i o n s do not Invest the High
way Commission wi t h a u t h o r i t y f o r i t s proposals and act s as 
described In your l e t t e r . Such proposals and a c t s , If they have 
any b a s i s i n law, a r i s e out of the amendment to the foregoing 
Section 489.14, designated as House F i l e 160, Acts of the 57th 
General Assembly, and now appearing as Chapter 240, which provides 
as f o l l o w s : 

"Section 1. Section f o u r hundred e i g h t y - n i n e 
p o i n t fourteen (489.14), Code 1954, Ts hereby 
amended by adding t h e r e t o the f o l l o w i n g : 
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"•Any person, company or co r p o r a t i o n proposing 
to c o n s t r u c t a tr a n s m i s s i o n Vine or other f a c i l i t y 
which Involves the ta k i n g of property under the 
r i g h t of eminent domain and d e s i r i n g to enter 
upon the land, which t t proposes to a p p r o p r i a t e , 
f o r the purpose of examining or surveying the same, 
s h a l l f i r s t f i l e w i t h the Iowa s t a t e commerce 
commission or w i t h the county board of s u p e r v i s o r s 
In the county the land Is s i t u a t e d , a w r i t t e n 
statement under oeth s e t t i n g f o r t h the proposed 
r o u t i n g of the l i n e o r f a c i l i t y I n c l u d i n g a 
d e s c r i p t i o n Of the lands t o be crossed, the names 
and addresses of owners, together w i t h request 
that a permit be Issued by s a i d commission or 
board of s u p e r v i s o r s a u t h o r i z i n g s a i d person, 
company o r c o r p o r a t i o n o r I t s duly appointed 
r e p r e s e n t a t i v e to enter upon the land f o r the 
purpose of examining and surveying and to take 
and use thereon any v e h i c l e and surveying equip
ment necessary In making the survey. Said com-
mission or board of s u p e r v i s o r s s h a l l w i t h i n 
ten (10) days a f t e r s a i d request Issue a permit, 
accompanied by such bond In such amount as the 
commission or board o f sup e r v i s o r s s h a l l approve, 
to the person, company or co r p o r a t i o n making s a i d 
a p p l i c a t i o n , If In i t s o p i n i o n the a p p l i c a t i o n Is 
made In good f a i t h and not f o r the purpose of 
hara s s i n g the owner of the land. If the commis
s i o n or the board of super v i s o r s Is of the o p i n i o n 
that the a p p l i c a t i o n i s not made in good f a i t h 
o r made f o r the purpose of harassment to the 
owner of s a i d land I t s h a l l set the matter f o r 
hearing and I t s h a l l be heard not more than 
twenty (20) days a f t e r f i l i n g s a i d a p p l i c a t i o n . 
N o t i c e of the time and place of hearing s h a l l 
be given by s a i d commission, or board of super
v i s o r s , to the owner of s a i d land by r e g i s t e r e d 
mail with a r e t u r n r e c e i p t requested, not l e s s 
than ten (10) days preceding date of hearing. 

"Any person, company o r c o r p o r a t i o n that has obtained 
a permit In the manner he r e i n p r e s c r i b e d may enter 
upon s i I d land or lands, as above provided, and 
s h a l l be l i a b l e f o r a c t u a l damages sustained In 
connection w i t h such e n t r y . An a c t i o n In damages 
s h a l l be the e x c l u s i v e remedy. 
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"See. 2. This Act being deemed of Immediate 
Importance s h a l l be In f u l l f o r c e and e f f e c t 
upon I t s p u b l i c a t i o n In the Belmond Independ
ent, a newspaper published at Belmond, Iowa, 
and In the Earlham Echo, a newspaper published 
at Earlham, Iowa." 
tn the view th a t the i n t e n t i o n of the L e g i s l a t u r e c o n t r o l 

the i n t e r p r e t a t i o n o f I t s a c t s , In the s i t u a t i o n presented tn 
securing that I n t e n t i o n the r u l e f o l l o w i n g s t a t e d in Sutherland 
S t a t u t o r y C o n s t r u c t i o n , 3rd E d i t i o n , §5015, 

"One of the most a v a i l a b l e e x t r t n s l c a i d s t o 
the I n t e r p r e t a t i o n of s t a t u t e s Is the a c t i o n 
of the l e g i s l a t u r e on amendments proposed to 
a b i l l . Both the s t a t e and f e d e r a l c o u r t s 
w i l l r e f e r t o proposed changes In a b i l l In 
order to I n t e r p r e t the s t a t u t e Into which I t 
was f i n a l l y enacted. The j o u r n a l s of the l e g i s 
l a t u r e are the usual source f o r t h i s Informa
t i o n . G e n e r a l l y the r e j e c t i o n of an amend
ment Indicates that the l e g i s l a t u r e does not 
Intend the b i l l to Include the p r o v i s i o n s 
embodied In the r e j e c t e d amendment. However, 
such r e j e c t i o n may occur because the b i l l In 
substance already Includes those p r o v i s i o n s . 
Other I n t e r p r e t i v e a i d s may i n d i c a t e that t h i s 
Is the case. 

"Adoption of an amendment Is evidence that the 
l e g i s l a t u r e Intends to change the p r o v i s i o n s 
of the o r i g i n a l b i l l . * * *" 

Is a p p l i c a b l e . When so a p p l i e d It appears that the o r i g i n a l 
House F i l e 160, Acts of the 57th General Assembly, provided as 
f o l l o w s t 

"Section 1. Chapter f o u r hundred e i g h t y - n i n e 
(489), Code 1954, Is hereby amended by adding 
thereto the f o l l o w i n g : 
"•Any person, c o r p o r a t i o n , or other body having 
the r i g h t to e x e r c i s e the r i g h t of eminent domain 
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f o r any p u b l i c use under any s t a t u t e , e x i s t * 
Ing or h e r e a f t e r passed* and d e s i r i n g t o exer
c i s e such power* s h a l l do so o n l y In the manner 
provided h e r e i n . 
"•Before proceeding t o condemn, such person, 
c o r p o r a t i o n , o r other body may enter upon any 
land f o r the purpose of examining o r surveying 
the property sought to be appropriated o r ac
qu i r e d and may take and use thereon any v e h i c l e 
and surveying equipment necessary t o make such 
survey. 
"'•Any person, c o r p o r a t i o n , o r other body ente r 
ing upon s a i d land s h a l l be l i a b l e f o r a c t u a l 
damages su s t a i n e d In connection with such entry. 
An a c t i o n f o r damages s h a l l be the e x c l u s i v e 
remedy. 1" 
Obviously Such a l e g i s l a t i v e act would have bestowed upon 

the Highway Commission the power I t now seeks to e x e r c i s e . I t Is 
a body having c o n t r o l of primary roads, w i t h the power to condemn 
f o r the maintenance and establishment thereof. See S e c t i o n 306.13 
Code 1954. This b i l l f a i l e d to pass and the b i l l adopted In l i e u 
t hereof, being now Chapter 240, Acts of the 57th General Assembly, 
l i m i t e d the a p p l i c a b i l i t y to a person* company o r c o r p o r a t i o n pro
posing to c o n s t r u c t t r a n s m i s s i o n l i n e s or other f a c i l i t i e s , c l e a r ] 
e s t a b l i s h i n g a highway Is not a f a c i l i t y w i t h i n the meaning of 
t h i s s t a t u t e . 

I am of the o p i n i o n , t h e r e f o r e , that your Board of Super
v i s o r s does not have the power under the s t a t u t e s here e x h i b i t e d 
to Issue the permit a p p l i e d f o r . 

Very t r u l y yours, 

0S:MKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 
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Mr. Glenn 0. S a r s f i e l d 
State Comptroller 
B u i l d i n g 
Dear S i r * 

This w i l l acknowledge r e c e i p t of yours of the 26th u l t . 
In which you submitted the f o l l o w i n g : 

"House F i l e 573, Se c t i o n 1, Acts of the 57th 
General Assembly, appro p r i a t e s the t o t a l amount, 
of $16,000,000.00 to the Board of Control In
s t i t u t i o n s , and Section 8 of the same Act ap
p r o p r i a t e s the amount of $6)3,082.00 in the 
wording, and the d e t a i l of which t o t a l s 
$613,002.00. 
"1 r e s p e c t f u l l y request an op i n i o n as to 
whether or not the a p p r o p r i a t i o n provided 
by Section 8 i s to be in the amount of $613,082 
or $613,002.00, and In the event that you should 
r u l e I t i s to be $613,082.00, which item of the 
d e t a i l Is the a d d i t i o n a l $80.00 to be added t o ? " 
In r e p l y thereto I advise that I am of the o p i n i o n that 

the l e g i s l a t i v e i n t e n t Is expressed in the language of the l e g l s 
l a t i v e act;!which provides f o r the a p p r o p r i a t i o n . Thus the 
ap p r o p r i a t i o n in question aggregates the sum of $613,082.00 
annually. The p a r t i c u l a r i z i n g of use thereof i s not the appro
p r i a t i o n and w h i l e r e p r e s e n t i n g an i n t e n t i o n of the L e g i s l a t u r e 
as t o how the money may be spent, t h i s does not c o n t r o l the 
amount of the a p p r o p r i a t i o n . The surplus d i f f e r e n c e between the 
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ap p r o p r i a t i o n and the s p e c i f i c Items of use th e r e o f , being an 
a p p r o p r i a t i o n , I t s use Is subject to the d i s c r e t i o n of the Board 
of Control w i t h In the general purposes of the a p p r o p r i a t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
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Honorable MelvIn 0. Synhorst 
Secretary of State 
B u i l d i n g 
Dear S i n 

This w i l l acknowledge r e c e i p t of your l e t t e r in which you 
submitted the f o l l o w i n g : 

"Your o p i n i o n Is r e s p e c t f u l l y requested r e l a t i v e to 
the fees to be charged f o r the renewal of Domestic 
and Foreign Corporations under the p r o v i s i o n s of 
House F i l e 240, Acts of the F i f t y - s e v e n t h General 
Assembly of Iowa* 
" I f a Corporation renews subsequently to the e f f e c 
t i v e date of House F i l e 240 f o r a p e r i o d of twenty 
years, w i l l the fees be the same as they were p r i o r 
to the enactment of House F i l e 240 or w i l l the ad* 
d t t t o n a l ten per cent charge be a p p l i c a b l e ? In other 
words does the ten per cent p r o v i s i o n apply o n l y to 
c o r p o r a t i o n s which renew f o r a f r a c t i o n a l part o f 
twenty years?" 

In r e p l y t h e r e t o 1 advise you as f o l l o w s * Your Inquiry a r i s e s 
out of Sections 2 and 3 of the designated House F i l e which provides 

"Sec. 2. Section f o u r hundred ninety-one point 
twenty-eight (491.28), Code 1954, Is amended by 
I n s e r t i n g a f t e r the f i r s t sentence thereof a new 
sentence as f o l l o w s : 'The fees f o r renewal of 
corporations f o r e p e r i o d of years s h a l l be that 
p r o p o r t i o n a t e part of the fees p r e s c r i b e d by sec
t i o n four hundred ninety-one p o i n t eleven (491.11) 
of the Code f o r newly organized corporations as the 
number of years of such renewal bears to the maxi
mum number of years f o r which such co r p o r a t i o n 
might be renewed pursuant to the p r o v i s i o n s of 
t h i s chapter plus ten percent (10%) of such f e e 
P a i d . ' 

as f o l l o w s : 

4* 6 7 - 7 -
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Sec. 3. Se c t i o n f o u r hundred n i n e t y - f o u r p o i n t 
e i g h t (494.8). Code 1954, Is amended by I n s e r t i n g 
a f t e r the word 'hereunder 1 In l i n e three (3) there
of the f o l l o w i n g ! ' f o r the same periods permitted 
by the p r o v i s i o n s of s e c t i o n four hundred n i n e t y -
f o u r p o i n t seven (494.7) of the Code, or f o r 
shorter p e r i o d s 1 } and by s t r i k i n g from l i n e s 
twelve (12) and t h i r t e e n (13) thereof the f o l l o w -
Ingt 'fees as set f o r t h In s e c t i o n 494.4' and 
i n s e r t i n g In l i e u thereof the f o l l o w i n g ? 'the 
necessary f e e s ' j and by I n s e r t i n g a f t e r the f i r s t 
sentence thereof a new sentence as f o l l o w s s 'the 
fees hereunder s h a l l be that p r o p o r t i o n a t e part of 
the fees p r e s c r i b e d by s e c t i o n four hundred n i n e t y -
f o u r p o i n t f o u r (494.4) of the Code f o r the o r i g i n a l 
Issuance of a permit as the number of years of such 
renewal bears to the maximum number of years f o r 
which such permit might be renewed pursuant to the 
p r o v i s i o n s of t h i s s e c t i o n plus ten percent (10%) 
of such fee p a i d ' . " 

1 am of the o p i n i o n that the ten per cent p r o v i s i o n o f the 
foregoing s e c t i o n s a p p l i e s o n l y to corporations which renew f o r a 
f r a c t i o n a l part of the twenty years. I so conclude because the 
formula p r e s c r i b e d f o r determining the renewal f ee can o n l y be 
a p p l i e d to c o r p o r a t i o n s renewing f o r periods of l e s s than twenty 
years* Appl I cat-ton of the formula f o r corporations renewing f o r 
twenty years would f i n d no p r o p o r t i o n a t e time as between the amount 
of renewal time and the maximum number of years f o r which renewal 
may be had, and t h e r e f o r e no pr o p o r t i o n a t e f e e would r e s u l t . 

Very t r u l y yours, 

OStMKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 
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Mr* C. B. Akers 
Auditor of State 
B u i l d i n g 
A t t e n t i o n ; Mr, E a r l C. Holloway 
Dear S i r * 

This w i l l acknowledge r e c e i p t of yours of the 14th u l t . 
in which you submitted the f o l l o w i n g : 

"We have re c e i v e d the f o l l o w i n g l e t t e r from 
Mr. J . C. R u s s e l l , chairman of the board of 
Hani 1 ton county. 
"*You w i l l r e c a l l that some time ago we had 
a question r a i s e d as to a l l o w i n g mileage f o r 
our County Attorney from h i s residence In 
Jew e l ) , Iowa, to Webster C i t y , Iowa. We were 
able to get that matter s t r a i g h t e n e d out* 
However, he has now c l o s e d h i s o f f Ice in 
Webster C i t y and has h i s own o f f Ice in J e w e l l . 
M ,We would app r e c i a t e It very much If you 
would a s c e r t a i n I f : 
"M* We can a l l o w him part of h i s o f f i c e 
rent In Jewell from County Funds. 
"'2. If we can a l l o w arty part of h i s steno
graph i t expenses from County Funds. 
M ,3» We can a l l o w Items such as charges f o r 
l i g h t s , heat, telephone, e t c . f o r h i s o f f i c e 
In Jewel 1. 
"*4. He can l e g a l l y use County-owned f u r n i t u r e 
which was provided f o r him f o r use In h i s 
o f f i c e In Webster C i t y In h i s o f f i c e tn J e w e l l . 1 

"May we have an o p i n i o n on the above at your 
e a r l i e s t convenience." 
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In r e p l y t h e r e t o 1 advise as f o l l o w s . The duty and power 
of the Board of Supervisors In the f u r n i s h i n g of an o f f i c e and 
s u p p l i e s to county o f f i c e r s , I ncluding the County At t o r n e y , Is 
e x h i b i t e d In Sections 332.9 and 332.10, Code 1954, as f o l l o w s : 

"332.9 O f f i c e s f u r n i s h e d . The board of super
v i s o r s s h a l l f u r n i s h the c l e r k of the d i s t r i c t 
c ourt* s h e r i f f , r e c o r d e r , t r e a s u r e r , a u d i t o r , 
county a t t o r n e y , county superintendent, county 
surveyor or engineer, and county assessor, 
w i t h o f f i c e s at the county seat, but in no case 
s h a l l any such o f f i c e r * except the county a t t o r 
ney* be permitted t o occupy an o f f i c e a l s o oc
cupied by a p r a c t i c i n g a ttorney." 

"332.10 S u p p l l e s . The board of s u p e r v i s o r s 
s h a l l a l s o f u r n i s h each of s a i d o f f i c e r s w i t h 
f u e l * l i g h t s , b l a n k s , books, and s t a t i o n e r y 
necessary and proper to enable them to discharge 
the d u t i e s of t h e i r r e s p e c t i v e o f f i c e s , but 
nothing herein s h a l l be construed to r e q u i r e 
s a i d board to f u r n i s h any county attorney with 
law books or l i b r a r y . " 
On the b a s i s of the foregoing s t a t u t e s and previous i n t e r 

p r e t i v e opinions t h e r e o f , 1 advise as f o l l o w s : 
1. The answer to your question #1 Is In the negative. 

; 2. The answer to your question #2 Is In the a f f i r m a t i v e , 
Inhere employment of the stenographer Is approved and the amount of 
of allowance f o r the s e r v i c e s f i x e d by the Board of Sup e r v i s o r s . 

3. In answer to your question #3 I advise that telephone 
s e r v i c e at Jewell Is allowed. Charges f o r l i g h t , heat, e t c . f o r 
the o f f i c e at Jewell are not p r o p e r l y allowed. 

4. In answer to your question #4 I f i n d no a u t h o r i t y f o r 
the use of County owned f u r n i t u r e by a County Attorney where he 
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operates h i s o f f i c e a t a p l a c e other than the county seat. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 
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Mr. Charles E. Sayre 
State Conservation Commission 
t o c a 1 
Deer S i r ? 

Your l e t t e r of June 12, 1957* reads as f o l l o w s : 
"We enclose herewith a statement rendered to us 
by Clay County, Iowa. While I t does not so s t a t e 
we know that I t Is f o r Improvement by g r a v e l l i n g 
of the county road adjacent to the lands des
c r i b e d which do belong to the s t a t e and are under 
t h i s commission's j u r i s d i c t i o n . 
"In the past we have sent such claims to the 
Executive Council f o r payment under the p r o v i 
s i o n s of Sec. 308.5 of the Code. 
"Chap. 103 of the 54th G. A. amended Chap. 308 
(and some ot h e r s ) by a r e c l a s s i f i c a t i o n of roads, 
but seems not to have repealed Sees. 308.1 and 
308.5. 
"The lands d e s c r i b e d were purchased f o r hunting 
and are so posted and are c e r t a i n l y not con
s i d e r e d by t h i s commission as s t a t e park lands 
even though the p r o p o s i t i o n has sometimes been 
argued with us t h a t lands used f o r r e c r e a t i o n a l 
purposes are parks. 
"We b e l i e v e that t h i s c l a i m should not be r e 
q u i r e d to be paid out of t h i s commission's funds, 
but are asking your o p i n i o n . " 
In a d d i t i o n to the amendments of Chapter 103, Acts of the 

54th General Assembly, Chapters 306 and 308, Code of 1954, have 
been again amended by Chapter 137* Acts of the 57th General Assem
b l y . P e r t i n e n t parts of Code s e c t i o n s involved w i t h these l a t e s t 
amendments w i l l read as f o l l o w s : 

51-1-^ X 
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"306.1 C I a s s I f t c a t I o n of highways. The h i g h * 
ways of the s t a t e are hereby c l a s s i f i e d Into 
f o u r systems to w i t : the primary road system, 
the I n s t i t u t i o n a l road system, the secondary 
road system and the s t a t e park road system. 
"30$.2 (2) I n s t i t u t i o n a l roads. The term 
1 I n s t i t u t i o n a l roads' s h a l l include those h i g h 
ways, e i t h e r Inside or o u t s i d e of c i t i e s and 
towns, upon or adjacent to lands belonging to 
the s t a t e at any s t a t e I n s t i t u t i o n . 
< « * * * * 
"(6) S t a t e park roads. The term ' s t a t e park 
roads' s h a l l Include a l l those highways and 
roads, e i t h e r i n s i d e or o u t s i d e of c i t i e s and 
towns, upon land belonging to the s t a t e at any 
s t a t e park. 
"308.1 Separate d i s t r i c t s . Highways on land 
of the s t a t e and highways on which such lands 
abut s h a l l c o n s t i t u t e a separate road d i s t r i c t 
f o r each s t a t e I n s t i t u t i o n tn connection wtth 
which such lands are used, and s h a l l be under 
the J u r i s d i c t i o n of the board In c o n t r o l there
o f . 
"308.4 Maintenance and improvement. The 
roads, bridges and ciTTverts w i t h i n or adjacent 
to any such d i s t r i c t and roads Included In the 
s t a t e park system as de f i n e d i n s e c t i o n three 
hundred s i x p o i n t two (306.2) of the Code as 
amended s h a l l be maintained, r e p a i r e d , and Im
proved under the d i r e c t i o n of the board which 
i s In c o n t r o l of s a i d lands, . . . . 

"308.5 Improvement by c i t y or county. When 
a c i t y , town, or county s n a l T " d r a l n , o i l , 
pave, or hard s u r f a c e a road which extends 
through o r abuts upon lands owned by the 
s t a t e , the s t a t e , through the executive coun
c i l , s h a l l pay such p o r t i o n of the cost of 
making s a i d Improvement through or along such 
lands as would be l e g a l l y assessable a g a i n s t 
s a i d lands were s a i d lands p r i v a t e l y owned, 
which amount s h a l l be determined by s e l d 
c o u n c i l , or board. When payments are to be 
made by the s t a t e e x e c u t i v e c o u n c i l they 
s h a l l be from any funds of the s t a t e not 
otherwise a p p r o p r i a t e d . " 
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A reading o f the above s t a t u t e s , as amended, e l e a r l y shows 
t h a t t h i s s e c t i o n o f road Is not a part of the " s t a t e park road" 
system as I t ts not upon land belonging t o the S t a t e a t any s t a t e 
park. The c l a i m , being based upon a s e c t i o n of road not now, If 
ever, under the j u r i s d i c t i o n of the Commission, Is not r e q u i r e d 
t o be patd out of the Commission's funds. 

Very t r u l y yours, 

JAMES H. GRITTOM 
A s s i s t a n t Attorney General 

JHGiMKB 



J e l y 17, 1957 

Mr. Arthur H« Johnson 
Webster County Attorney 
F o r t Dodge, Iowa 
Dear Sir« 

This w i l l acknowledge yours of the 16th Inst. In whl 
you have submitted the f o l l o w i n g : 

" I am requesting an o f f i c i a l o p i n i o n from your 
o f f i c e on the f o l l o w i n g questions: 
"(1) Does a person, f i r m , c o r p o r a t i o n , or com
pany which operates an urban t r a n s i t system neces
s a r i l y have to own the bus, c a r , or v e h i c l e used 
In the t r a n s p o r t a t i o n of passengers In order to 
q u a l i f y under the recent enactment known as 
House F i l e #372? 

* v "Section 2 of s a i d Act provides that any person, 
f i r m , c o r p o r a t i o n or company operating such a 
system must pay a r e g i s t r a t i o n f e e of $25.00 
f o r each bus, c a r , o r v e h i c l e used i n the t r a n s * 
p o r t a t Ion of passengers* Said Section f u r t h e r 
provides that no other p r o v i s i o n of law p r o v i d 
ing f o r the payment of taxes, r e g i s t r a t i o n , or 
l i c e n s e fees f o r v e h i c l e s s h a l l be a p p l i c a b l e 
to any bus, c a r , or v e h i c l e f o r the t r a n s p o r t a 
t i o n of passengers owned and operated by any 
urban t r a n s i t company. 
"(2) May the $25.00 f e e provided f o r In s a i d 
Act be pro-rated according to the time of year 
the equipment Is purchased, or must the $25.00 
r e g i s t r a t i o n f e e be p a i d re g a r d l e s s of the time 
of the a c q u i s i t i o n of such equipment? If s a i d 
r e g i s t r a t i o n f e e may be pro-rated, what circum
stances must e x i s t i n order to do so? 
"(3) For what p e r i o d i s the r e g i s t r a t i o n f e e 
a p p l i c a b l e ? 
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"The l e g i s l a t i o n provides that the Act s h a l l be 
i n f o r c e and e f f e c t f o r the blennlum beginning 
J u l y k, 1957, and ending June 30, 1959* Appar
e n t l y the $25 .00 r e g i s t r a t i o n f ee payable In 
1957 would be f o r the remaining pe r i o d i n 1957 
a f t e r J u l y 4, 1957, and the r e g i s t r a t i o n f e e 
payable in 1959 would be f o r the period ending 
June 30, 1959. 
"Inasmuch as the problems above are now con
f r o n t i n g the o f f i c e r s of t h i s county, we would 
appreciate your o f f i c i a l I n t e r p r e t a t i o n at the 
e a r l i e s t o p p o r t u n i t y . " 
In r e p l y t h e r e t o I enclose herewith copy of o p i n i o n Issued 

May 2k, 1957, to Mr. Dewey B u t t e r f l e l d which Is a p p l i c a b l e to the 
problems you submit. In a d d i t i o n , however, I would a d v i s e you as 
f o l l o w s . 

(1) Insofar as your question #1 Is concerned, It i s c l e a r 
that the Act Is a p p l i c a b l e to any person, f i r m , c o r p o r a t i o n or 
company operat i n g an urban t r a n s i t system. This Is the language 
of Section 2 of the A c t . The second sentence of Section 2 to which 
you r e f e r does not l i m i t the a p p l i c a t i o n of the Act t o persons, 
f i r m s , corporations or companies owning an urban t r a n s i t l i n e . 

(2) i n answer t o your question #2 I would advise you that,, 
there Is no p r o v i s i o n , express or Implied, f o r p r o r a t i n g the $25.00 
fe e . Time of purchase o r a c q u i s i t i o n of equipment has no bearing 
upon the o b l i g a t i o n to pay the f e e . 
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(3) i n answer to your question #3 I am o f the o p i n i o n 
the f e e Is a p p l I c a b l e f o r the p e r i o d J u l y 4, 1957» t o June 30* 
1959. Thus two annual fees of $25.00 each are payable. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSsMKB 



HEADNOTEt SCHOOLS; A school d i s t r i c t has no authority to pay costs of an 
appeal from the decision of the State Department of Public Instruction 
when I t was not party to the proceedings before the State Department of 
Public Instruction. 

July 17, 1957 

My. Bobert S. Bruno* 
Cartel! County Attorney 
im West Fi f t h Street 
Carroll, Iowa 
Deaf Sirs 

Receipt i s acknowledged of your letter ef July 5 as follows: 
"A recent decision by the state Superintendent of Public Instruction re
versed the action of the County Boards of Education of Carroll, Crawford, 
Shelby, and Audubon counties i n the formation of a school d i s t r i c t known 
as tha Manning Coctnunity School D i s t r i c t . 
"The School Board ef the Manning Independent School Di s t r i c t i s very 
anxious that ah appeal be takes from this ruling ef the State Superin
tendent. Of course, such an appeal would here te be taken by tha Carroll 
County Beard of Education. 
"The County Board ef Education i s w i l l i n g to tabs the appeal i f i t can be 
taken at no expense te the county for attorney*s foes, court costs and 
other related expenses. 
"The Banning School Board i s w i l l i n g to pay those expenses i f i t i s legal 
for t t to do se. Bay wo please have the opinion of your office as to 
whether er not the School Beard for the Manning Independent School D i s t r i c t 
say legally spend funds of the d i s t r i c t for the prosecution of an appeal.** 
Apparently the local school hoard was not a party to the appeal heard by the 

State Superintendent of Public Instruction. I m unable to find any statutory 
authority, express or implied, whereby a local school d i s t r i c t Is eiqpowered to un
derwrite the cost ef appealing a matter to which i t was not a party. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:od 



HEADNOTE: S t a t e Plurabi,ng Code fund i s not a p u b l i c fund f u r n i s h e d by the s t a t e and 
t h e r e f o r e the "State Plumbing Code", pu b l i s h e d at the expense of t h i s 
fund, need not be s o l d at cost. 

July 17, 1957 -

Hr. P. J. Houser, Director 
Division of Public Health Engineering 
Iowa State Department of Health 
L o c a l 
Dear Sim 

l a your letter, dated July 1, 1957, you set out the following facts and ask the 
following questions: 

"Under authority provided i n Section 135.11, Code of Iowa, 1954, this 
Department publishes a code ef rules governing the installation of 
plumbing in c i t i e s and towns. The cost of publishing this code i s 
covered by Section 135.15 which provides for a separate fund i n the 
state treasury known as the 'Plumbing Code Fund*. 

* "House F i l e 139, Acts of the 57th General Assembly, requires certain 
\J publications to be sold and distributed at cost when such publications 

are paid for by public funds furnished by the State and contain reprints 
of statutes or departmental rules, or both. 
"The question sow arises whether the State Plumbing Code Fund i s a 
public fund furnished by the State which would require the State Plumb
ing Code publication to be sold at cost by this Department. 
"The second question i s . I f you find that we are required to s e l l the 
State Plumbing Code, should the provisions of Bouse F i l e 139 apply to 
those pamphlets actually published prior to July 4, 1957, the effec
tive date of House F i l e 139." 
The pertinent parts of Section 135.11 and Section 135.15, Code of Iowa, 1954, 

read as follows) 
"135.11 Powers and duties. The commissioner of public health shall be 
the head of the 'State Department of Health*, which shall: 

"6. Establish, publish, and enforce a code of rules governing the 
installation of plumbing i n c i t i e s and towns and amend the same when 
deemed necessary i n the manner prescribed i n section 135.12. Said 
rules and amendments shall be published i n the same manner as other 
rules of the department*** 

$ 7 - 7 - / * X 
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"135.15 Plumbjpg cede fund* Cities and towns, Ucenaftng, MW***? 9MU 
pay to the treasurer ef state one dollar for each license issued and 
twenty-five cents for each renewal thereof. The fees se received shall 
be kept by the treasurer ef the state i n a separate fund to be known as 
the plumbing cede fond. Such fund shall be used i n paying the claims 
arising under section 135.14 and ftp, paying, |hp eofit of prWftfl, the, code 
p£ yttjff WrfTffltoff flM, Installation, p& yXwMBh plumbers* license and 
application blanks. (Emphasis supplied.) 
The pertinent part of Section 2, House F i l e 139, Acts of the 57tb General 

Assembly, i s as followsi 
«• o • • * e 

"When such publications pajd flpy by peftMp, ft**1* fornl$hed by the state, 
contain reprints of statutes or departmental rules, or both, they shall 
be sold and distributed at cost by the department ordering same.* * *"* 
(Emphasis supplied.) 
By Section 135.15, Code of Town, 1954, the Plumbing Code Fund i s furnished 

through payments by c i t i e s and towns and i s not furnished by the State* The 
publication not being paid for by public funds furnished by the state, i t i s not 
within the xpressed provision of Bouse F i l e 139. 

The intent of Bouse F i l e 139 was to relieve the State of the financial bur
den ef "free** distribution ef publications containing reprints of statutes or 
departmental rules, or both, and reports of state departments. This intent i s 
clearly evident from a reading of the Act. The publication, "State Plumbing Code*', 
has not been at the financial expense of the State, but, rather at the expense of 
c i t i e s and towns and ultimately at the expense ef those procuring a plumbing l i 
cense. This publication was therefore net one of those publications within the 
intent ef the legislature i n enacting Bouse F i l e 139. 

Te held that the publication, "State Plumbing Code", i s such a publication 
as contemplated by House F i l e 139 would require either an implied repeal of Sec
tion 135.15 insofar as that section provides for a payment of the cost of print
ing the eode ef rules governing the installation of plumbing; or for a double 
payment, once from the Plumbing Cede Fund and once from the purchaser. In regard 
to the f i r s t , implied repeals are to be avoided when two acts can be construed to
gether; and, in regard to the second, i t would be unreasonable to demand double 
payment. 

It i s , therefore, my opinion that the "State Plumbing Code" publication need 
not be sold at cost by your Department. 

In view of my answer to your f i r s t question, an answer to your second question 
i s not necessary. 

Very truly yours, 

JHG;od 
JAMES B. GRITTON 
Assistant Attorney General 



July 18, 1957 

Mr. Claude B. Cook, Curator 
State Department of History and Archives 
L o c a l 
Dear Si r : 

You orally inquired of me concerning the possibility of tax exemption 
for a piece of real estate which would theoretically be leased to the State 
of Iowa for a nominal consideration (one dollar per year) for a long term 
of years and following said term of years said property would be conveyed 
to the State of Iowa. 

I have had an opportunity to do some research on this problem and beg 
to advise you that in my opinion the provisions of Section 427.1 ef the 
Code of Iowa and the case authorities relating thereto bold that before a 
tax exemption i s permitted by our law, t i t l e must be held in the State of 
Iowa as distinguished from a mere leasehold interest. 

I cite for your assistance two f a i r l y recent oases concerning the 
problem where the federal %6^rament took over certain property within 
the State en" a lease basis* the same being Boss v. Polk (fotnty. 236 Iowa 
304, a n d - ^ e ^ l flffflafrtftft, Gwm, y,n Barr^on, 238 Iowa 197, 

It thus appears that before the tax exemption would apply, t i t l e 
rather than a leasehold interest must be i n the State of Iowa, 

Yours very truly, 

NORHAN A. EBBS 
Attorney General 

NAEjmd 
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J u l y 18, 1957 

Mr. M. L. Abrahamson 
Treasurer of State 
B u i l d i n g 
A t t e n t i o n ; Mr. Charles R. Dayton 

Deputy Treasurer 
• ;-jt Dear Slr» 

This w i l l acknowledge r e c e i p t of yours of the 16th I n s t . 
In which you submitted the f o l l o w i n g : 

" Section 39. Chapter 1, A c t i o n s of the 57th 
General Assembly, provides an a p p r o p r i a t i o n 
from the General Fund f o r the o f f i c e of the 
Treasurer of S t a t e f o r s a l a r i e s , support, 
maintenance and miscellaneous purposes f o r 
each year of the blennlum ending June SO, 1959. 
"In past years, t h i s department has been 
absorbing the c o s t s of redeeming warrants 
and other a d m i n i s t r a t i v e c o s t s Tn connection 
w i t h s e r v i c e s rendered other departments. The 

« p r i n c i p l e involved i s that the General Fund of 
the s t a t e should not bear the e n t i r e c o s t of 
major a d m i n i s t r a t i v e expense where I t Is per
m i s s i b l e f o r a d m i n i s t r a t i v e expense to be p a i d 
from other funds. 
"Section 1, Chapter 13. Acts of the 57th General 
Assembly, reads as f o l l o w s : 
' " Section 1. There Is hereby appropriated 
from the Iowa p u b l i c employees retirement sys
tem fund of the s t a t e to the employment secur
i t y commission f o r each year of the blennlum 
beginning J u l y 1, 1957* and ending June 30, 
1959# the sum of one hundred f o r t y - e i g h t 
thousand one hundred twenty d o l l a r s ($148,120.00) 
or so much thereof as may be necessary to pay 

, the c o s t s of the a d m i n i s t r a t i o n of chapter 
J ninety-seven B (97B), Code 195**.' 
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" I r e s p e c t f u l l y request an o p i n i o n as to 
whether or not t t Is p e r m i s s i b l e f o r t h i s 
department t o charge the Iowa P u b l i c Em
p l o y e e s 1 Retirement System Fund f o r the c o s t 
of redeeming warrants, Investing expense and 
other c o s t s Incurred by t h i s o f f i c e In connec
t i o n with the a d m i n i s t r a t i o n of t h i s A c t. 
"In recent years, the s t a t e c o m p t r o l l e r has 
charged v a r i o u s s t a t e departments f o r the 
c o s t of w r i t i n g s t a t e c o m p t r o l l e r warrants 
f o r that p a r t of such expense which Is pro* 
vlded f o r by f e d e r a l funds. For the most 
p a r t t h i s has been a p p l i c a b l e to the v a r i o u s 
rograms administered by the Department of 
o c l a l Welfare and the Employment S e c u r i t y 

Commission. The v a r i o u s programs are as 
f o l l o w s : 

Department of S o c i a l Welfare 
Old Age A s s i s t a n c e 
A i d to Dependent C h i l d r e n 
A i d to the B l i n d 

Employment S e c u r i t y Commission 
Unemployment Compensation B e n e f i t s 
Unemployment Compensation Veterans B e n e f i t s 
Unemployment Compensation Federal Employees 

"I r e s p e c t f u l l y request an o p i n i o n as to whether 
or not I t Is p e r m i s s i b l e f o r t h i s department to 
charge the above accounts f o r the cost of r e 
deeming warrants In connection with the admin
i s t r a t i o n of these programs." 
In r e p l y thereto I would advise that In my o p i n i o n I t Is 

p e r m i s s i b l e f o r the State Treasurer to charge the Employment 
S e c u r i t y Commission and the Department of S o c i a l Welfare end 
other departments who occupy l i k e p o s i t i o n s as f a r as the f a c t s 
set f o r t h In your l e t t e r are concerned f o r the cost of redeeming 
warrants in connection with the a d m i n i s t r a t i o n of t h e i r s e v e r a l 
programs. In r e p l y to a s i m i l a r request from the State Comp
t r o l l e r I s t a t e d In a l e t t e r of November 30, 1953, the f o l l o w i n g 
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"In r e p l y t h e r e t o 1 would advise you t h a t tn 
my o p i n i o n I t Is p e r m i s s i b l e f o r your Depart* 
ment to charge the Iowa P u b l i c Employees' 
Retirement System d u r i n g the blennlum ending 
June 30, 1955* f o r the cost of p r i n t i n g and 
w r i t i n g S t a t e Comptroller warrants* In con
ne c t i o n with the a d m i n i s t r a t i o n of th a t a c t . 
"Chapter 72 of the 55th General Assembly by 
Section 7 thereof c r e a t e s the Iowa P u b l i c 
Employees 1 Retirement Fund, and the fund 
c o n s i s t s of moneys c o l l e c t e d under t h i s 
Chapter. Such moneys Include tax deductions 
from weges of the employees by the employer 
which may be the S t a t e , county, c i t y and e t c . 
t o be matched by the employer and forwarded 
to the Employment Commission and deposited 
with the Treasurer of the St a t e and c r e d i t e d 
to the P u b l i c Employees* Retirement Fund. 
Therefore, c o n s i s t e n t w i t h the p r a c t i c e of 
charging other S t a t e Departments f o r the 
cost of w r i t i n g such warrants where part of 
the expense i s provided by f e d e r a l funds such 
p r a c t i c e would Include charge f o r w r i t i n g 
warrants payable out of the fund which Is 
composed of moneys not o n l y the S t a t e , but 
of other s u b - d l v l s l o n s t h e r e o f . " 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S*.MKB 



COUNTY ZONING: Powers of Board of Supervisors are con f i n e d t o t e r r i t o r y outside the 
l i m i t s of c i t i e s and towns. 

July 18t 1957 

Mr. Jack 9, Frye 
Floyd County Attorney 
Charles City, Iowa 
Dear S i r : 

Receipt i s acknowledged of your letter of July 15 as follows: 
"At the request of Keith S. Noah, City Attorney of Charles City, Iowa, 
and Robert Thomson, Executive Secretary of the Charles City Chamber of 
Commerce, I am writing for yoar informal opinion concerning the f o l 
lowing: 
"The Charles City Industrial Development Corporation i s desirous of con
tracting for a Fantus Survey of Charles City, which survey would be simi
lar to the one made for the State of Iowa. This survey would deal with 
information relative to industrial advantages of Charles City and resources 
Of the city. The anticipated cost of the survey would be approximately 
$12,000.00 and the Charles City Industrial Development Corporation has 
requested that the city of Charles City participate In paying for such 
survey. The Industrial Development Corporation has also inquired as to 
the possibility of Floyd County participating in the payment for such 
survey. 

"1. Can the City Council of Charles City, under i t s planning and zoning 
commission powers, expend money for such a survey and i f so, under what 
powers and under what authorities? 
"2. Could Floyd County expend money for such services under county zon
ing authorities and powers, and i f so, under what authorities? 
"I am certain that the c i t y attorney and the Charles City Chamber of Com
merce w i l l greatly appreciate your informal opinion regarding the above 
matters. I f you need further Information, please advise my office," 
In view of the express provisions of Section 13.2(4) and 336.2(7), Code 1954, 

i t appears the f i r s t question contained i n your letter i s not a proper one for sub
mission to or opinion by either of our respective offices. The proper o f f i c i a l to 
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rule on ci t y questions 1$ tha City Attorney. Tha Council nay also sock tha advice 
of tha Auditor of State, whose examiners may ultimately have occasion to pass on 
the expenditures proposed under Chapter 11, Cede 1954. 

Xt i s assumed that your second question i s asked i n connection with your 
duties as advisor to county officers* four letter Indicates the proposed survey 
"would deal with information relative to industrial advantages of Charles City 
and resources of the c i t y , " The answer to your second question i s , therefore, Srovided directly by Section 358A«3, Cede 1954, which states with respect to eon-
ng powers of county beards of supervisors "that such powers shall be exercised 

only with reference to land and structures located within the county but lying out
side the corporate limits of any ci t y or town. . ." 

i 
Very truly yours. 

LCA:rad 
LEONABD C. ABEL& 
Assistant Attorney General 



DENTISTS: The mere making of X-ray photographs i s not of i t s e l f 
p r a c t i c i n g d e n t i s t r y . 

July 18, 1957 

Edmund G. Zimmerer, M.D., H.P.H. 
Commissioner of Public Health 
State Department of Health 
L o c a l 
Dear Sir* 

Receipt is acknowledged of your letter of July 5 as follows: 
"I am asked by the Board of Dental Examiners to request an opinion in 
the following matters 
"Is i t lawful under the Iowa Dental Practice Act for an assistant or 
dental hygienist to take dental X-rays in a dental office under the 
supervision of a dentist?" 
The practice of dentistry i s defined in Section 153.1, Code 1954, as follows: 
"•Practice of dentistry* defined. For the purpose of this t i t l e the 
following classes of persons shall be deemed to be engaged in the 
practice of dentistry: 
"1* Persons publicly professing to be dentists, dental surgeons, or 
ski l l e d in the science of dentistry, or publicly professing to assume 
the duties incident to the practice of dentistry. 

, "2. Persons who treat, or attempt to correct by any medieine, appliance, 
o* method, any disorder, lesion, injury, deformity, or defect of the oral 
cavity, teeth, gums, or maxillary bones of the human being, or give pro
phylactic treatment to any of said organs.* 
The practice of dental hygiene i s defined in Section 153.7 as follows: 
'"Practice of dental hygiene' defined. Any woman may be licensed as a 
dental hygienist and such license shall authorize her to remove lime de
posits, accretions« and stains upon the exposed surfaces of the teeth and 
directly beneath the free margins of the gums, but such practice must be 
carried on in a dental office, a public or private school, or In a public 
Institution, and under the supervision of a licensed dentist. Dental 
byglenists shall not otherwise engage in the practice of dentistry." 
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I am unable to discover any authority for the proposition that the mere faking 
and developing ef an X-ray photograph i s of I t s e l f a part of the practice of any 
of the healing arts licensed under the Iowa Practice Acts. I t i s the diagnosis ar
rived at with the aid of such photographs that constitutes the practice. I am, 
therefore, of the opinion that an assistant, dental hygienist, or any person who 
has access to X-ray equipment and has information enabling him to pull the proper 
switches, set the proper controls and develop the exposed plate may make X-ray 
photographs. 

In other words, i t i s the use of the X-ray photograph and not the mere act of 
making i t that would constitute the practice of dentistry. 

Very truly yours. 

LCAimd 
LEONARD C. ABELS 
Assistant Attorney General 



18, 1957 

Mr* John Hoi ley 
B u t l e r County Attorney 
S h e l l Rock, Iowa 
Dear S i n 

In yours of June 19# 1957» you s t a t e as f o l l o w s : 
" I request that you f u r n i s h an opinion on the 
f o l l o w i n g questions concerning the r e c e n t l y 
e s t a b l i s h e d B u t l e r County Conservation Board: 
"1. Is the Commission obi Iged to prepare 
the estimates and statements required of 
other county o f f i c e s and departments by 
House F i l e 38 of the 57th General Assembly? 
"2* May the County Conservation Board accum
u l a t e funds from year to year from the monies 
appropriated to I t by the Board of Supervisors 
under the p r o v i s i o n s of Section 9» House F i l e 
591 t 56th General Assembly. Or, at the end 
of each f i s c a l year, must the County Conserva
t i o n Board turn back t o the general fund of 
the county a l l funds remaining In the county 
conservation fund?" 
1* House F i l e 38 of the 57th General Assembly i s now 

Chapter 61, Acts of the 57th General Assembly. Section 1 of t h i s 
Act In p e r t i n e n t p a r t Is as f o l l o w s : 

"Section 1» 1. On or before the f i r s t day of 
J u l y of each year, each e l e c t i v e or a p p o i n t i v e 
o f f i c e r or board, except tax c e r t i f y i n g boards 
as defined In subsection three (3) of s e c t i o n 
twenty-four p o i n t two (24.2) of the Code, having 
charge of any county o f f i c e or department s h a l l 
prepare and submit to the county a u d i t o r the 
f o l l o w i n g : 
"a. An estimate of the a c t u a l expenditure of 
such o f f i c e or department during the c u r r e n t 
year 1 
"b. A statement of the requested expenditures 
to be budgeted f o r such o f f i c e f o r the next 
calendar years 
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" c . An estimate of the revenues, except 
property tax, to be c o l l e c t e d f o r the county 
by such o f f i c e d u r i n g the current year* 
"d. An estimate of the revenues, except 
property tax, to be c o l l e c t e d f o r the county 
during the next calendar year. 
"Such estimates and statements s h a l l be 
itemized In the same manner as the v a r i o u s 
expenditures and revenues are Itemized in 
the records of the a u d i t o r . " 
S e ction 24.2, subsection 3» Is as f o l l o w s : 
"e. The words ' c e r t i f y i n g board' s h a l l mean 
any p u b l i c body which has the power or duty 
t o c e r t i f y any tax to be l e v i e d or sum of 
money to be c o l l e c t e d by t a x a t i o n . " 
The power to levy a tax f o r the expenditures of the County 

Conservation Board Is found In Section 9, Chapter 12, Acts of the 
56th General Assembly. This s e c t i o n i n p e r t i n e n t part i s as f o l 
lows: 

"Sec. 9. Upon the adoption of any county of 
the p r o v i s i o n s of t h i s A c t , the county board 
of s u p e r v i s o r s of such county may by r e s o l u t i o n 
a p p ropriate an amount of money from the general 
fund of the county f Of the payment of expenses 
Incurred by the county conservation board In 
c a r r y i n g out i t s powers and d u t i e s , and It may 
levy or cause to be l e v i e d an annua! t a x , In 
a d d i t i o n to a l l o ther taxes, of not l e s s than 
one-fourth (£) m i l l or more than one (1) m i l l 
on the d o l l a r of the assessed v a l u a t i o n of a l l 
r e a l and personal property subject to t a x a t i o n 
w i t h i n such county, which tax s h a l l be c o l 
l e c t e d by the county t r e a s u r e r as other taxes 
are c o l l e c t e d , and s h a l l be paid Into a 
separate and d i s t i n c t fund to be known as 
the county c o n s e r v a t i o n fund, to be paid out 
upon the warrants drawn by the county a u d i t o r 
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upon r e q u i s i t i o n of the county conservation 
board f o r the payment of expenses incurred 
In c a r r y i n g out the powers and d u t i e s of s a i d 
conservation board. The county conservation 
board s h a l l have no power or a u t h o r i t y to 
c o n t r a c t any debt or o b l i g a t i o n in any year 
in excess of the moneys In the hands of the 
county t r e a s u r e r Immediately a v a i l a b l e f o r 
such purposes. G i f t s , c o n t r i b u t i o n s and 
bequests of money and a l l r e n t , l i c e n s e s , 
f e e s and charges and other revenue or money 
received or c o l l e c t e d by the board s h a l l be 
deposited In the county conservation fund 
to be used f o r the purchase of land, property 
and equipment and the payment of expenses 
Incurred In c a r r y i n g out the a c t i v i t i e s of 
the board, except that moneys given, be
queathed, or c o n t r i b u t e d upon s p e c i f i e d 
t r u s t s s h a l l be h e l d and a p p l i e d in accord
ance w i t h the t r u s t s p e c i f i e d . " 

There Is no ambiguity In the expression " I t may levy or 
cause to be l e v i e d an annual t a x " , " I t " r e f e r s to the Board of 
Supervisors and not the County Conservation Board. If an ambiguity 
d i d e x i s t I t would n e c e s s a r i l y be resolved that " I t " r e f e r s to the 
Board of Supervisors s i n c e to say that " I t " r e f e r r e d to the County 
Conservation Board would reader Section 9 u n c o n s t i t u t i o n a l . In 
the case of State v. Mayor, E t c . , of Pes Moines, 103 Iowa 76 a t 
page 93 the court said? 

"* * *However that may be» the p r i n c i p l e Is 
wrong* and the power of t a x a t i o n attempted to 
be conferred upon the t r u s t e e s Is a long step 
In the d i r e c t i o n of p e r m i t t i n g boards not 
e l e c t e d by or d i r e c t l y r e s p o n s i b l e to the 
people to determine what burden the tax
payers* property s h a l l bear. We hold that 
no o f f i c e r and no board not e l e c t e d by and 
Immediately r e s p o n s i b l e to the people can 
be made the r e p o s i t o r y of such power. I f 
t h i s power was given to the c i t y c o u n c i l , 
and I t was abused, the people could, at 
l e a s t , prevent a recurrence of the wrong at 
the p o l l s | but If i t be reposed In a body 
not e l e c t e d by the people the remedy Is 
u n c e r t a i n , I n d i r e c t , and l i k e l y to be long 
delayed. The a b s o l u t e l y u n l i m i t e d power 
of t a x a t i o n , as t o d u r a t i o n , attempted to 
be conferred by the act under c o n s i d e r a t i o n , 
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1$ of i t s e l f a f o r c i b l e reminder that the 
power to f i x , determine* and levy a tax f o r 
l o c a l purposes should be conferred on some
body which stands as the d i r e c t representa-
t l v e of the people, to the end that an abuse 
of such power may be s p e e d i l y and d i r e c t l y 
c o r r e c t e d by those whose property must bear 
such burdens. The act In question Is uncon
s t i t u t i o n a l In so f a r as It undertakes t o 
confer the a r b i t r a r y power upon the board 
of l i b r a r y t r u s t e e s to f i x and determine the 
amount of tax to be l e v i e d f o r the purposes 
t h e r e i n mentioned, and the c i t y c o u n c i l can* 
not be compelled t o levy ( r e g a r d l e s s of any 
d i s c r e t i o n ) the amounts f i x e d by the l i b r a r y 
board, and c e r t i f i e d to s a i d c o u n c i l . * * * " 

i t Is the o p i n i o n of t h i s o f f Ice that the County Conserva 
t l o n Board Is not a " c e r t i f y i n g board" and, t h e r e f o r e , the Board 
not being w i t h i n the exception to Chapter 61, Acts of the 57th 
General Assembly, Is r e q u i r e d to prepare the estimates and s t a t e 
ments r e q u i r e d by the s a i d Chapter. 

2* In c o n s i d e r i n g a r e l a t e d problem t h f s o f f i c e s a i d In 
a l e t t e r of May 20, 1957, the f o l l o w i n g : 

"Your next Inquiry i s w i t h reference to the 
p r o v i s i o n s of S e c t i o n 10 of Chapter 12, Acts 
of the 56th General Assembly as to whether 
or not the county conservation fund must be 
used to reimburse any other funds that may be 
taken from o t n e r c o u n t y funds to help the 
county conservation program of development. 
We are of the o p i n i o n that the s t a t u t e Is c l e a r 
and unambiguous and does not r e q u i r e any r e 
imbursement |o the county general fund of 
any money which the board of supervisors may 
appropriate from the general fund to the use 
of the conservation board f o r the purpose of 
c a r r y i n g o u t I t s powers and d u t i e s . The 
s t a t u t e c l e a r l y provides several sources of 
revenue f o r the use of the county conservation 
board, namely, funds as may be appropriated 
from the county general fund by r e s o l u t i o n 
of the Board of S u p e r v i s o r s , g i f t s and fees 
f o r the use of such f a c i l i t i e s , p r i v i l e g e s 
and conveniences as may be provided and the 
proceeds of the tax levy authorized of not 
l e s s than l A m i l l nor more than 1 m i l l . 
L i k e w i s e , under the s t a t u t e , no reimbursement 
Is r e q u i r e d In the matter of the allotment 
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or use of county owned m a t e r i a l s deemed 
ad v i s a b l e , f o r example, gravel as mentioned 
In your l e t t e r . " 
The Act provides, c l e a r l y and unambiguously, that the "tax 

s h a l l . . . be p a i d out upon warrants . . . f o r the payment of 
expenses incurred in c a r r y i n g out the powers and d u t i e s of s a i d 
conservation board." The revenues r a i s e d by t h i s tax are s o l e l y 
f o r the purpose above expressed and cannot be r e d i r e c t e d i n t o the ?eneral fund f o r the payment of general o b l i g a t i o n s of the county, 
h i s i s the c l e a r , expressed Intent of the L e g i s l a t u r e . We would 

po i n t out that t h i s does not n e c e s s a r i l y mean that there w i l l be 
a large accumulation of funds, as the succeeding tax l e v i e s can 
be adjusted w i t h i n the l i m i t s of the Act t o compensate f o r any 
accumulated funds. 

Very t r u l y yours. 

JAMES H. GRITTON 
A s s i s t a n t Attorney General 

JHG:MKB 



FIRE DISTRICTS. F i r e d i s t r i c t s s i t u a t e d i n more than one county and proposed f o r c r e a t i o n 
under Chapter 178, 57th G.A. may be formed by any reasonable plan of co
operation agreed upon by the r e s p e c t i v e boards of s u p e r v i s o r s , the s a i d 
act a u t h o r i z i n g c r e a t i o n of such multi-county f i r e d i s t r i c t s , but f a i l i n g 
to provide a method of procedure except f o r proposed d i s t r i c t s l y i n g 
w holly i n one county. 

July 22, 1957 

Honorable »• C. Bendrix 
Lett* 
Iowa 
Dear S i r : 

Receipt i s acknowledged of your letter of June 29 as follows: 
"Regarding our conversation of June 26th, I am writing you in regard to 
K. F, 233, 57th General Assembly. 
"How does this apply to local f i r e d i s t r i c t when township or parts 
thereof are in both Muscatine and Louisa Counties? 
"Local demand to establish tax d i s t r i c t for local f i r e protection and 
under provisions of H. F. 233, what local or county mechanics are neces
sary?" 
House F i l e 233 (Chapter 178, Laws of the 57th G. A.) provides in comprehensive 

detail the procedure for establishment of a f i r e protection d i s t r i c t in a single 
County. No procedure or method i s provided therein for establishing a d i s t r i c t com
prised of territory lying i n two or more counties. The only indication that the 
legislature contemplated the possibility of dis t r i c t s involving territory located 
in more than one county i s contained i n the two words "or counties" which were i n 
serted In the f i r s t line of the original b i l l by amendment after i t s introduction. 

The fact that the legislature expressly amended H. F. 233 by Insertion of the 
words "or counties" Indicates legislative intention to authorize formation of Joint 
d i s t r i c t s . The problem arises out of the fact that a l l of the method and machinery 
provided in the act i s expressed i n terms of creation of dis t r i c t s lying wholly 
within a single county. 

Where power to do a certain act has been granted by statute to a governmental 
subdivision, but the manner of exercising such power has not been spelled out by 
statute, i t has been held that any reasonable procedure may be employed. Keokuk 
Water Works Co. v. City of Keokuk. 224 Iowa 718, 277 N.W. 291; Lyon v. C i v i l Service 
Commission. 203 Iowa 1203, 212 N.W. 579. 
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It follows that boards of supervisors may co-operate by any reasonable method 
i n creation of f i r e d i s t r i c t s under Chapter 178, Laws of the 57th G. A. (H, 233) 
Insofar as the procedure therein provided for creation of f i r e d i s t r i c t s i n a single 
county i s workable i t should be followed. Insofar as additional procedure may be 
necessary where more than one county i s involved the respective boards of supervisors 
must determine what procedure i s reasonable i n the particular facts and circumstances 
confronting them to carry out the power conferred on them by Chapter 176, Laws of the 
57th %. A. What may be "reasonable41 in a given instance i s a fact question to be 
determined locally. 

Very truly yours. 

LEONARD C. ABELS 
Assistant' Attorney General 

LCA:md 



July 22, 1957 

Mr. Warren C. Johnson 
Clinton County Attorney 
Court Bouse 
Clinton, Iowa 
Dear S i r : 

In your letter of July 2, 1957, the following question i s posed: 
"Your opinion i s requested as to whether Or not the underlined segments 
of the following Code provision i s a criminally punishable offense: 
n'2l4.5 The license plate shall be displayed prominently on the Sxont 
of the scale or pump, and the defacing or wrongful removal of such 
plate shall be punished as provided in Chapter 169. Absence of such 
license plate shall be priraa-facie evidence that the weighing or meas
uring device i s being operated contrary to law.** 
Section 214.5 when enacted i n 1913 as Section. 13 of Chapter 266 by the 35th 

General Assembly read, 
". . .The tag shall be displayed prominently on the front of the weigh
ing device. Absence of the license tag shall be prima facie evidence 
that the weighing device i s being operated contrary to law. ..." 

Section 18 of that same chapter was the penalty provision and stated, 
"Any person, firm or corporation, or agent thereof, who refuses to comply 
on demand, with anv of the requirements of this act or who shall violate 
any of i t s provisions. . . . shall be guilty of a misdemeanor. . . ." 
(Emphasis supplied) 
From this i t can be seen that the statute as enacted made absence of display 

or absence of proper display a violation of a requirement or provision of the act 
and further, such violation of a requirement or provision was made a misdemeanor 
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hence, criminally punishable. There was not, at the time of enactment, any pro
vision as to defacement or wrongful removal. In 1915 the provision as to deface
ment and wrongful removal was put in the statute In the following form* 

"The tag shall be displayed prominently on the front of the weighing de
vice and the defacing or wrongful removal of such tag shall be deemed a 
misdemeanor.'* 
Until 1924 the penalty provision remained in the same chapter with the display 

provision, now Section 214.5. In 1924 these two provisions were separated and placed 
In different chapters. However, both chapters were, and s t i l l are, under the same 
title, and a l l chapters under that particular t i t l e are subject to that same penalty 
provision (now Section 189.19). Therefore, the 1924 codification did not change the 
scope and effect of the penalty provision as i t applies to the display provision. 

Gasoline pumps were, in 1924, made subject to licensing the same as weighing 
devices. The fact that th i s occurred after the 1915 addition, 

*. . .and the defacing or wrongful removal of such tag shall be deemed 
a misdemeanor,* 

does not remove i t from the penalty provision. Gasoline pumps are to be considered 
as subject to the same licensing provisions as are scales which were, from the time 
of enactment, within the penalty provision. 

Considering tha history of Section 214.5 and Section 189.19 of the Iowa Code, 
1954, the answer to your question i s in the affirmative. That i s , failure to dis
play, or properly display, the license plate i s a violation of Section 214.5 which 
i s a criminally punishable offense. 

Yours very truly, 

HUGH V. FAULKNHE 
Assistant Attorney General 

HVF:md 



J u l y 23, 1957 

Mr, C, J . Lyman 
Spe c i a l A s s i s t a n t Attorney General 
Iowa S t a t e Highway Commission 
Ames, Iowa 
Deer S i r : 

I have yours o f the 19th In s t , in which you submitted the 
f o l l o w i n g : 

" I am sending you a copy of a l e t t e r from the 
County Audi t o r of Lyon County. I t h i n k you have 
done c o n s i d e r a b l e work with House F i l e hi, and 
before answering the County A u d i t o r , I would 
appr e c i a t e your views. 
"My p r e l i m i n a r y study of the problem does not 
seem to In d i c a t e that the County must levy 5 
m i l l s or more to be e l i g i b l e to r e c e i v e farm-
to-market funds under S e c t i o n 312.5." 
Attached thereto i s a l e t t e r from the County A u d i t o r of 

Lyon County to the Iowa S t a t e Highway Commission i n which he 
s t a t e s : 

tfi "Recently, I asked the State Comptroller f o r 
t^,& Information regarding HF 42, 57th GA, and concern* 
7 Ing the levy thereunder. He r e f e r r e d me t o the • 

1 S H C f o r r e p l y . 
"Does t h i s mean that a county MUST levy a tax 
of 5 m i l l s or more In order to be e l i g i b l e to r e 
c e i v e Farm to Market road funds under Sec. 312.5, 
Code 195^? 
"In Lyon County, I t Is p o s s i b l e that the Board 
could make s u b s t a n t i a l cuts in the road l e v i e s , 
and If t h i s can be done, i t c e r t a i n l y should be. 
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"The Comptroller seems to f e e l that the county 
must levy 5 m i l l s or more, but the law does not 
seem to be mandatory In t h i s respect, and we 
there f o r e need your o p i n i o n on t h i s q u e s t i o n . " 
In r e l a t i o n to the foregoing I f i n d that subsection 2 of 

Section 2, House F i l e 42, now Chapter 139, Acts of the 57th 
General Assembly, Is with the exception ( I ) of making the levy f o r 
both maintenance and c o n s t r u c t i o n purposes, (2) Increasing the 
levy to eight and f i v e - e i g h t h s m i l l s , and (3) Imposing a tax on 
a l l the property Instead of a l l the taxable property o f the County 
c o n s i s t s of the same language as t h i s Section appears In Section 
309.11, subsection 2, Code 1954* This Section as I t appears In 
both the Code and the Acts of the 57th General Assembly confers 
a u t h o r i t y upon the Board of Supervisors to make a levy not 
exceeding f i v e m i l l s to make a county e l i g i b l e to r e c e i v e farm-
to*market funds. I t . Is not mandatory on the Board to make a 
levy of f i v e m i l l s to enable the County to share In the farm*to-
market fund. In other words, the Board In Its d i s c r e t i o n can make 
a levy of ei g h t and f l v e * e l g h t h s m i l l s or less f o r maintenance 
and c o n s t r u c t i o n purposes bat In order to share In the farm-to-
market fund i t can levy such ml 11age as It d e s i r e s but not ex
ceeding f i v e m i l l s . 

Very t r u l y yours, 

OSiMKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



July 2,5. 195? 
HP , A . Elton Jensen 
County Attorney 
Taylor County 
Bedford, leva 
Peer Mr. Jensen; 

Your letter dated July 22 1 195?, addressed to the office 
of the Attorney 8ener*l, has been referred to me for reply. 

It neema that one Frank R. Bowen wan engaged In business 
act & partner under the trade name ef Central Motors. 3fe then 
deceaeed and hi a vlfe oold a 00m real eat&t© owned se-mrately 
by Mr. Boven, fend prior to the sale by her agent, h*r agent 
retired a f i r s t lien fcgai.net the property after receiving 
aasur&nce frota th© County freaetjrer that the only personal 
taxes which could be a. l i e n ,a.gainet the real estate vsre 
assessed in th« name of Frank Bowen. However, a« e, matter 
of fact, there were agreed on the delinquent tax r o l l s a tax 
agalnot Central Hotore. 

It appears trtm your letter esveral Questions er* Involved. 
(1) Does aeetlon 445.9 Code of Iowa govern section 4^5.29? 

(2) Does the Board of Supervisors have authority to compromise 
a perecna?; proi?©rty tax oet forth under the facts of your 
letter of July tt2f-

X sim net sure that problem #1 eet out abov<? l& really 
Involved In the ease with which you are concerned, in&emuch 
as the deceased taxpayer was ololmj business under the trade 
name? of Central Motors. The statutes of Iowa provide for 
the recording of trade nam*>a l i s t i n g the T*artners &ra owners 

http://fcgai.net
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of the business conducted under names. A proper abstract 
of t i t l e to the property involved here would have shown the Central 
Motors' personal property taxes elnee a e&aroh of trade names 
would have disclosed that Frank Bowen vm one of the owner** of 
this business. Consequently i t appears that the Treasurer 
properly compiled with s^otsicn 445.9 and that the delinquent 
taxes were alphabetically l i s t e d i n tim name of Central Motors, 
Consequently It further appears that section 4^5.29 would be 
operative and that the tftxee in question would constitute a 
l i e n against the separata real property of Frank Bowen even 
though the Treasurer had tol<3 the prospective purchaser that 
there wn*ro no tay.ea du* es to Frank B. Bo-wen. 

Section ij45.23 provides J 
*The oounty treasurer, when requested to do *© by anyone 

having an interest therein, shall certify in writing the 
entire amount ©f teste9 and assessments due upon any parcel 
of real estate, together with A l l sales! of the aa/a* for 
unpaid taxes or assessments shown by the books or records 
in hie office, •with the amount required for redemption from 
the seme, i f e t l l i redeemable, i f he Is oaid or tendered 
hia feeo for such certificate at the rate of one dollar 
for the f i r s t parcel In eaoh tovnshitt, tovn or elty, end 
twenty cents for each subsequent p&rofll in the same town
ship, town or c i t y , and In computing eueh fees eaoh des
cription In the tax l i s t shall be reckoned ». parcel. As 
amended Aot# 1951 (54 A . ) oh. W I 12. 

It appears that the agent ef Mre. Bowen did not follow the 
statutory procedure, and I suggest that he w i l l have no remedy 
against the Treasurer In this matter, 

Xoxx also Inquired whether section 4^5.19 could opera te In 
the situation you set forth i n your letter to allow the Board 
of Supervisors to compromise the taxes. This section provides; 
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and are delinquent for one er more years, the beard may, 
when It la evident that euoh tax i s not collectible i n the 
usual manner, compromise eueh tax a« provided i n sections 
4̂ 5*16" to 445,18, Ineluaiv©.* 
#Eraphasle supplied. 

There aeem to be two problems In applying the Quoted section In 
the situation *?e hav«. In the f i r s t place It appears that the 
tax in a lien upon the r«al estate* Also tt does net aopear 
that the tax le not oo31*ctibl* In the usual maimer. Therefore, 
i t would seem that Section 445.19 to*?a Code, could have no 
application to the factual situation mt forth in yo^r let t e r 
of July 22. • ' 

1 truet that thin w i l l dispose of this matter. If you have 
any further cueeliens regarding t-Siu situation, please fe*?l free 
to oontsot me. 

Very truly yours, 

^JPimcd 
PRECIS J. ' 1 

floeo. Asot. Attorney funeral. 



HEADNOTE: Sales & Use Tax; contractors* purchases; tax to be collected 
and remitted by wholesaler or supplier. 

July 25, 1957 

Honorable Fred L.. Johnson 
1700 Main \ Street H/^, 
Hamburg, Iowa \sg. ; 

Dear Mr. Johnson: 

• Your letter addressed ti> Mr.*' Norftian A. Erbe, received in our office 

on June 7, 1957^ has ^ ! ^ ; ^ r reply > 

•I s*: 

it appear*, that your: question is father the 2% sales tax should be \ 

collected by tjte Cell's to a plumbing contractor or whether 

the plumbing contractor should collect it and remit tax when he installs the 

material on the premises of one of his customers. 

.Section; 422.42, Code of l o # a ^ | ^ ^ 

as follows: 

;i v"The following; worde^;^ this 
division, have theKingart^ 
where..the context - ' ,n '" jrtdicate^;£|dtf^ 

'Retail sale' or ' s a J e V ; ^ ^ ^ 
consumer er to;any person for any purpose,- :eUier! :than>^; p r o c e s s i n g ; ' f : d v ! £ i 
or.for resale of tangible'personal.property/ * *-;:* • •-; 4 ? ^ ' S v ^ • p 3& 
personal property:*ls-said W 
subsection only when': It -1 s;::iiiitended;: that v$ueh' vproperty ;;^hal |I hffcjx^f; 
of fabrication, compounding^ manufacturihg/ or! gemtlnation be^oikei;ari" /Js 

integral part of ^ 
ultimately at retail, or shall be cmsum^ as fuel {n rereating 
power, or steajn for processing^ 

The above section of definitions viras amended 

Assembly and they added the following material which; '^i^kfMS^§^ 
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* 10. Sales of building materials, supplies and equipment to 
owners, contractors, subcontractors or builders, for the erection of 
buildings or the alteration, repair or improvement of real property, are 
retail sales In whatever quantity sold, 

"11. The use within this state of tangible personal property 
by the manufacturer thereof, as building materials, supplies or equip*" 
meet, in the performance of construction contracts or for any other 
purpose except for resale or processing, shall, for the purpose of this 
division, be construed as a sale at retail thereof by the manufacturer 
who shall be deemed to be the consumer of such tangible personal 
property. The tax shall be computed upon the cost to him of the 
fabrication or production thereof.11 

Rule 138.6, Rules and Regulations of the State Tax Commission 

Relating to Retail Sales and Use Tax (1954), provides for the classification 

of construction contracts. This rule provides: 

"Construction contracts are generally let under one of four 
classes of contracts, viz: 

«* * *# 

" C l a s s (D) those in which the contractor or subcontractor 
agrees to sell the materials and supplies at any agreed price or at 
the regular retail price and to render the services either for an 
additional agreed price or on the basis of tabor employed." 

In 1956 the State Tax Commission issued certain amended rules. 

As a part of these amendments, Rule No. 168.1 was adopted. This rule 

is entitled "Sales of Building Materials, Supplies, Equipment, etc. are at 

Retail and Taxable when sold to Construction Contractors, Subcontractors, 

Owners or Bui Idlers." At the beginning of this rule, they set out the portions 

of Section 422.42, last above quoted. At the bottom of page 3 in the last 

paragraph thereof they state: 
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"Beginning January 1, 1957, sales to or purchases by construction 
contractors or subcontractors, of building materials, supplies or equipment 
for the erection of building or the alteration, repair or improvement of real 
property are subject to the sates tax or use tax, whichever applies, even 
though the class of construction contract being performed is 'Class (D)' 
as described in Rule No. 138.6, page 475, I.D.R. 1954. In other 
words, the rules of the Commission shall be applied to construction con
tractor's or construction subcontractor's purchases, where a 'Class (D)' 
contract Is being fulfilled, in the same manner and to the same extent as 
though a Class 'A', *8* or 'C1 contract was being fulfilled. 

"Iowa suppliers selling such items to such constructors for such " i 
purposes shall bill and collect from them the sales tax and report and 
return same to the state. 

"Likewise, out ef Iowa suppliers, who are required to collect use 
tax for the state, shall, when selling such items to such constructors for 
such purposes, bill and collect from such persons the Iowa use tax and 
return same to the state quarterly." 

ft appears very clearly that the regulations of the State Tax Commission 

provide for the collection of the tax from the wholesaler rather than having the \ 

operator of the plumbing job remit the tax to the state. It is also apparent that 

these regulations are clearly within the scope of Section 422.42, Code of Iowa, 

1954, as amended. There would seem to be no other oblection to the 

regulations. Therefore, it appears that your neighbor has been correctly advised 

by the representative of the Iowa State Tax Commission. 

If I can be of any further assistance in this matter, please let me know. 

Yours very truly, 

Francis J. Pruss, 
Special Assistant Attorney General 

FJPsfs 



J u l y 26, 1957 

Mr. Marshall F. Camp 
Union County Attorney 
Creston, Iowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 22nd i n s t . 
In which you submitted the f o l l o w i n g : 

"We have a county h o s p i t a l at Creston, Iowa, and 
the h o s p i t a l board has requested the board of 
s u p e r v i s o r s to levy one m i l l f o r maintenance as 
provided in Section 347-7 of the Code of Iowa. 
" A c t u a l l y , one m i l l In Union County r a i s e s 
about $2?,000. 
"The h o s p i t a l board now has on hand something 
l i k e $80,000, spends something l i k e $240,000 to 
$300,000 a y«ar and Is b u i l d i n g up a surplus so 
that I t estimates that at the end of the year 
It w i l l have $100,000 ahead In the h o s p i t a l 
fund. 
"The board of su p e r v i s o r s thinks that the hos
p i t a l board w i l l not need the one m i l l levy in 
view of the surplus that I t has and my thought 
Is that unless the h o s p i t a l board can show some 
j u s t i f i c a t i o n f o r requesting the one m i l l l e v y , 
the levy should not be made. 
"May 1 have your o p i n i o n as to whether the levy 
of one m i l l has to be made under Section 347.7 
simply upon the request of the h o s p i t a l board." 
In r e p l y thereto 1 advise you that the Board of Supervisors 

Is r e q uired to make the levy as c e r t i f i e d t o I t by the Board of 
H o s p i t a l Trustees. The County Board of H o s p i t a l Trustees i s a 

$?- 7-31 
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c e r t i f y i n g body Insofar as the l e v i e s f o r the Improvement; main
tenance and replacement of the h o s p i t a l Is concerned. See Sec
t i o n 347.7. Code 1954, and the c e r t i f i c a t i o n Is b i n d i n g on the 
Board of Supervisors. For confirm a t i o n of t h i s view, see Opinion 3%0 

of the Attorney General, 1930 Report, page(220> wherein, comment
ing on t h i s s t a t u t e as I t e x i s t e d at that time i n s u b s t a n t i a l l y 
the same termsI I t was s a l d i 

"Section 369, Chapter 24, Code of 1927, the l o c a l 
budget law, provides that the word ' m u n i c i p a l i t y ' 
s h a l l include such boards as have the power to 
levy or c e r t i f y taxes. The board of h o s p i t a l 
t r u s t e e s , t h e r e f o r e , being the c e r t i f y i n g board, 
so f a r as the improvement and maintenance l e v i e s 
are concerned, i s the board which has the con
t r o l of s a i d fund and any t r a n s f e r a u t h o r i z e d 
by law would be made upon the r e s o l u t i o n of 
t h i s board w i t h the approval of the Budget 
D i r e c t o r , and not upon the r e s o l u t i o n of the 
board of s u p e r v i s o r s . The board of s u p e r v i s o r s , 
t h e r e f o r e , has nothing to do wit h a t r a n s f e r of 
the improvement and maintenance fund." 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSJMKB 



HEADNQTE: "INCOME TAX".— Capital gains and losses; basis for 
valuation of remainder Interests where alternate valuation for inherit
ance tax purposes has been used. 

July 26, 1957 

Swanson, Swanson & Boeye 
Attorneys at Law 
305-A Reed Street 
Red Oak, Iowa 

Attentionj R. John Swanson 
Re: T. J. Hysham Estate 

Dear Mr, Swanson: 

Your letter of July 9, 1957 addressed to Mr. Martin Lauterbach 

of the Iowa State Tax Commission has been referred to me for reply. 

The problem which you set forth in your letter has been referred 

to this office on several previous occasions* At first glance it would 

appear that the fact that the remaindermen have delayed the determination 

of Iowa inheritance tax due on their inheritances until the time of the death 

of the life tenant would entitle them to use a cost basis for their property, 

the value at the death of the life tenant. However, Section 422.7, Code 

of Iowa, 1954, entitled '"Net Income'—How Computed", appears to control 

this situation. This section provides: 

"The term 'net income' means the adjusted gross income as 
computed for federal income tax purposes under the Internal Revenue 
Code of 1954 with the following adjustments: 

»«*****. 

"3. Where the adjusted gross income includes capital gains 
or losses, or gains or losses from property other than capital assets, 
and such gains or losses have been determined by using a basis 
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established prior to January 1, 1934, an adjustment may be made/ 
under rules and regulations prescribed by the State Tax Commission, 
to reflect the difference resulting from the use of a basis of cost on 
January 1, 1934, fair market value, less depreciation allowed or 
allowable whichever is higher. Provided that the basis shall be fair 
market value as of January 1, 1955, less depreciation allowed or 
allowable, in the case of property acquired prior to that date if use 
of a prior basis is declared to be invalid," 

It appears that the last sentence of the above quoted potion of 

Section 422.7 constitutes a savings clause in the event the Iowa Supreme 

Court declares any other basis to be invalid. 

Very clearly this section makes it mandatory that the taxpayer use the \ 

same basis on his state income tax return as he uses on his federal income 

tax return* In other words, subsection 3 of the above section does not 

apply to the case you set forth since the property was in fact acquired by 

the remaindermen on January 2, 1940. Also, since the sale of this property 

by the remaindermen will have taken place after January 1, 1955, Section 

422.7 will apply. 

It Is possible that sometime in the near future the office of the Attorney 

General will issue an official opinion on this question and related questions 

which have come up under Section 422.7. 

if you have any further questions regarding this matter, please contact 

me. 

Yours very truly, 

FJP:fs 

Francis J . Pruss, 
Special Assistant Attorney General 



July 29, 1957 

Mr* William Q. Norolius 
Crawford County Attorney 
Denison, Iowa 
Dear S i r : 

Receipt i s acknowledged of your letter of July 22 in 
which you inquire whether a proposition submitted to voters 
under Section 359.43* Code 1954, must be phrased in the 
exact words "not exceeding one and one-half m i l l * or may 
name some other express rate less than one and one-half m i l l . 

In answer thereto, I am of the opinion the quoted words 
merely describe the maximum levy which may be authorized and 
do not preclude submission of a lesser specific rate to the 
voters. 

Very truly yours, 

LCA:md 

LEONARD C. ABELS 
Assistant Attorney General 



July 29, 1957 

Mr. Harlyn A. Stoebo 
Humboldt County Attorney 
429 Sumner Avenue 
Humboldt, Iowa 
Dear Sir* 

Receipt is acknowledged of your letter of July 24 as follows: 
The undersigned requests an opinion from your office on the following 
question: 
"A church in this county has acquired by devise a farm which prior to 
1957 was leased with the church collecting the landlord's share of rentals. 
Commencing March 1, 1957, the church membership began to farm the land 
with donated labor, equipment and machinery with the entire proceeds of 
the farming operation to inure to the church. K i l l the exemptions granted 
by Section 427.1(9) of the 1954 Code of Iowa render this land tax exempt 
tvpm local property taxation, or i s such operation by the church *or oth
erwise used with a view to pecuniary profit* as provided i n said statute. 
Opinion from your office 1923-4 AGO 389 adequately covers the lease part 
of the past operation but jj&ves no hint on the above question." 
The answer to your question i s directly furnished by an o f f i c i a l opinion appear

ing at page 40 of the 1956 Report of the Attorney General. A copy of said opinion 
dated Ap r i l 1, 1955, and addressed to Mr. Louis H. Cook, Director, property Tax D i v i 
sion, State Tax Commission, i s enclosed herewith. Decisions of our Supreme Court in 
Kirk v. St. Thomas Church. 70 Iowa 287 and Nugent v. Dllworth. 95 Iowa 49, cited and 
reviewed in the enclosed opinion appear quite pertinent to your inquiry. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:md 
Enc. 



July 30, 1957 

Mr, Norris 5, Gould 
Delaware County Attorney 
Manchester, Iowa 
Dear Sir* 

In the second paragraph of your letter of June 27, 1957, you request an opini 
as to the following question: 

"I do hate one further question with regard to such a lien and that i s 
whether or not, in your opinion, i t i s necessary for this office to 
perfect the li e u of the county in some manner. I t would appear to me 
that this i s a statutory l i e n , but I have checked the matter with our 
abstractor and she advises me that she has been paying no attention to 
such liens in the past." 
To answer this question the following statutory provisions must be set forth: 
"Sec. 230.25 Lien of assistance. Any assistance furnished under this 
chapter shall be and constitute a lien on any real estate owned by the 
person committed to such institution or owned by either the husband or 
the wife of such person.** 
"Sec. 230.26 Auditor to keep record. The auditor of each county shall 
keep an accurate account of the cost of the maintenance of any patient 
kept in any institution as provided for in this chapter and keep an 
index of the names of the persons committed from such county and the 
indexing and the record of the account of such patient i n the office of 
the comity auditor shall constitute notice of such l i e n . " (Emphasis 
supplied) 

, Before 1939 assistance i n the form of support of an insane person was not an 
automatic lien but had to be perfected by judgment. Thode, Guardian v. Spofford. 
65 Iowa 294, 21 N.-W. 647 (1884). In 1939, by statute, this assistance was made 
a l i e n upon the real estate of the person committed or the spouse of such person. 

5 ?~7~ 3 L 
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Aft to when the lien comes into being, you ace referred to 1950 Op. Atty. 
Gen. where, at page 136, an interpretation of the 1946 Code provisions i s made. 
Those Code provisions are the same as the ones now in effect. The following i s 
an excerpt from that opinion, 

. .It cannot be said that the county has furnished any assistance 
unt i l they have i n fact paid out funds for such maintenance, In our 
opinion this payment would be made when the county treasurer entered a 
transfer of the amount from the county state institution fund to the 
general state revenue pursuant to the provisions contained i n section 
230.21, Code 1946. The amount thus authorized to be transferred i s 
based on notjce from the county auditor who, pursuant to the provisions 
of the same section, has entered the same to the credit of the state i n 
hjs ledger of state, accounts and has also entered an accurate account of 
the cost of cain^epanee of the patient and indexed the same as required 
by the provisions of section 230.26. Code 1946. It i s our opinion that 
at this jtime the statutory lien comes into being. , (lunphasis sup
p l i e d ) ' 

Quoting further from that opinion with regard to t i t l e to real estate, 
"•*..* . i t can be determined at any given time from an examination of the 
abstract on a particular piece of property whether the county has ad
vanced funds for maintenance of an insane owner or spouse which i t has 
not yet recovered from those persons personally liable for the support 
of the insane as designated in section 230.15 Code 1946, there be 
no such debt then a lien does not exist and i t i s immaterial whether 
the t i t l e to the real estate passes to others by regular conveyance or 
whether the relationship of husband and wife i s terminated by a valid 
divorce decree,1* 

Based on this opinion, in regard to Section 230.26, Code of 1954, the result 
1$ that It i s not necessary for your office to do anything to perfect the lie n . 
I t i s perfected by the County Auditor who keeps an index of names of those com
mitted and a record of the patient's account. This constitutes notice. As notice 
the li e n i s perfected with respect to real estate owned by a person committed as 
provided under Section 230,25, Code of 1954. 

Very truly yours. 

fiVFjmd 
HUGH V. FAULKNER 
Assistant Attorney General 



July 31. 1957 

Mr* Marshall F. Camp 
Union County Attorney 
Creston, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours In which you submitted 
the f o l l o w i n g : 

"Our present County A u d i t o r , who became a u d i t o r 
on the 1st of January, i s faced with the l o s s of 
the second of h i s two deputies by t h e i r moving 
from Creston and i s desirous of l e a r n i n g how they 
can be engaged. 
"The f i r s t paragraph of Section 3^0.2 of the 
Code provides f o r the appointment of a f i r s t 
deputy and a second deputy If one i s r e q u i r e d 
and tnat they s h a l l r e c e i v e not more than 80% 
of the amount of the s a l a r y of the p r i n c i p a l 
and I t Is my o p i n i o n that the a u d i t o r may en
gage one or more deputies and arrange w i t h them 
as to what t h e i r s a l a r y should be. In t h i s c&se 
he has in mind paying them each a s a l a r y of %$5% 
of h i s s a l a r y . 

"At the present time one of h i s deputies Is 
designated as a f i r s t deputy and the second 
deputy Is designated as a c l e r k and her s a l a r y 
Is f i x e d by the s u p e r v i s o r s . 

'•Our questions are these: 
"May the a u d i t o r pav h i s f i r s t and second 
deputies l e s s than 60% of h i s salary? 
"How may we determine when a second deputy i s 
required? 
"May he appoint two deputies and pay them each 
65% of h i s s a l a r y or such other amount as they 
agree upon and does he have to designate one of 
the deputies as f i r s t deputy and the other as 
second deputy o r may he j u s t designate them as 
deputy a u d i t o r s ? " 

if?-9-37 X 
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1. In answer to your question as to whether the A u d i t o r 
may pay h i s f i r s t and second deputies l e s s than 80% of h i s s a l a r y 
the answer Is In the a f f i r m a t i v e . The s t a t u t e , S e c t i o n 3^0.2, 
Code 195**, as amended, so f a r as Is a p p l i c a b l e , provides as 
f o l l o w s : 

"Deputy county o f f i c e r s . The f i r s t deputy a u d i t o r , 
t r e a s u r e r , recorder, and c l e r k , and the second such 
deputy If a second deputy Is r e q u i r e d , s h a l l r e c e i v e 
an annual s a l a r y of not more than e i g h t y per cent 
of the amount of the s a l a r y of h i s or her p r i n c i p a l . 
" I n any county In which more than two deputies are 
r e q u i r e d , and such a d d i t i o n a l deputies are of 
equal a b i l i t y , such deputies s h a l l r e c e i v e an 
annual s a l a r y of not more than s i x t y - f i v e percent 
of the s a l a r y of h i s or her p r i n c i p a l . The board 
of supervisors s h a l l f i x a l l compensation f o r 
e x t r a help and c l e r k s . " 
2. i n answer to your question as to when a second deputy 

Is r e q u i r e d , I am of the o p i n i o n that whether such an o f f i c i a l 
Is r e q u ired Is an a d m i n i s t r a t i v e matter to be determined by the 
County Audi t o r In h i s sound d i s c r e t i o n . Legal p r i n c i p l e s or 
s t a t u t e s do not appear to be Involved in that determination. 

3. In answer to your question #3 I am of the o p i n i o n that 
under the s t a t u t e above quoted i t i s c l e a r that compensation not 
to exceed 65% of the s a l a r y of the Auditor may be paid in s i t u a 
t i o n s where more than two deputies are required. This r a t e o f 1 

ppy Is l i m i t e d to the deputies a d d i t i o n a l to the deputies d e s i g 
nated as f i r s t and second. Thus the Auditor may not appoint two 



Mr. Marshall F. Camp - 3 - J u l y 31, 1957 

deputies and pay them each 65% of h i s s a l a r y I f he does not have 
a f i r s t and second deputy. Where f i r s t and second deputies have 
been appointed and a c t i n g , a d d i t i o n a l deputies may be p a i d com
pensation not exceeding 65% of the compensation of the A u d i t o r . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSrMKB 



Mr. Leslie P. Turner 
Chickasaw County Attorney 
Nashua, Iowa 
Dear S i r ; 

Beceipt i s acknowledged of your letter of July 26 i n which you submit the 
following questions! 

• " I . Does the language of 275.5 directing the County Board to 'attach 
such remaining portions of less than four sections to another school 
d i s t r i c t as provided for i a their County Plan,' permit the County 
Board to attach such remaining portion to tho newly formed community 
school d i s t r i c t ? 
" I I . Does Section four of Senate F i l e 1 requiring the electors of 

! ' • such existing d i s t r i c t s or parts thereof to have an opportunity to vote 
on the proposition before being attached to a twelve-grade d i s t r i c t ap* 

: , ply to this problem? 
1 " I I I . Does Section lT-(2) of House F i l e 158 apply so that the portion 

( ,' of the d i s t r i c t would have to be divided, so that one of the parts 
' would be attached to the community school d i s t r i c t or to another I n 
dependent contiguous d i s t r i c t and the other part to a different dis
t r i c t as provided for i n the Original Tentative County Plan?" 
1. In answer to your f i r s t question you are advised that Section 275.5 pro

vides for attachment of territory as described i n your letter to "another" school 
d i s t r i c t . As used in statutes, words are generally construed according to the 
"approved usage of the language". "Another" la defined by Webster as "any" or 
"some" different thing. Obviously the new school d i s t r i c t f i t s within such def
i n i t i o n . The answer to your f i r s t question i s * therefore, i n the affirmative. 

2. In answer to your second question, X would remind you of tho frequently 
announced rule that implied repeals are not favored. Section 4, Chapter 129, 

3 
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Acts of the 57th G. A. (S. F. 1) neither expressly repeals nor amends the provi
sion of Section 275.5, Code 1954, in question. I am, therefore, of tho opinion 
i t has no bearing on the construction or applicability of said section. 

3. In answer to your third question, I would refer you to the enclosed 
opinion dated January 10, 1957, and addressed to Mr. Donald E. Skiver, Osceola 
County Attorney. Since the amendment to which your letter refers. Section 17(2), 
Chapter 129, Laws of the 57th G. A. (H. F. 158) merely inserts the words "or 
districts'' and does not change the phrase "remaining portions" by addition of some 
such words as "or parts or subdivisions thereof", the amendment relates only to 
situations where more than one isolated portion of territory remains after reor- . 
ganization and c l a r i f i e s that each such portion as i t remains may be attached as 
a whole to a contiguous d i s t r i c t but that separate remaining portions may be at
tached to different d i s t r i c t s * 

Very truly yours. 

LCAimd 
fine. 

LEONARD C. ABELS 
Assistant Attorney General 

•'r 
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Mr. J. F. Babe, Secretary 
Iowa Pharmacy Examiners 
L o c a l 
Dear Sir: 

Beceipt i s acknowledged of your letter of July 31 as follows: 
"The Iowa Pharmacy Examiners have directed me to obtain an opinion on the 
following question: 
"The 57th General Assembly, under SF 457, Departmental Appropriation, 
Section 26, appropriated $60,380.00 to the Pharmacy Department, among 
which was $18,000.00 for salaries, support, maintenance and miscellaneous 
purposes for enforcement of basic standards and requirements for the dis
tribution of drugs, medicinal chemicals, poisons and proprietary or do
mestic© remedies for human use only and to provide for licensing of such 
distributors. 
"Also the 57th General Assembly passed SF 68 amending Chapter 155, which 
states the effective date shall be January 1, 1958. 
"It w i l l be neeessary to make purchase of supplies, equipment and acquire 
more inspectors to effectuate the licensing act (SF 68). Inspectors w i l l 
be charged with the enforcement of sales, distribution of drugs and poi
sons as already under existing laws Chapter 203 'adulteration and label
ing of drugs' Chapter 205 'Sale and distribution of poisons*, Chapter 203A 
'Iowa Drug and Cosmetic Act* and Chapter 155 'Practice of Pharmacy* plus, 
after January 1, 1956, the checking of licensed drug stores. The inspec
tor w i l l do same type of work as they have in the past, excepting after 
January 1, 1958 their authority w i l l be broadened by the licensing phase. 
In view of the fact SF 68 amended Chapter 155, i t would appear this would 
broaden and assign additional duties to the act. 
"The f i r s t quarter request for allocation for the amount of $4,500.00 ap~ 
ropriation was signed by the Governor and funds available from tho 
18,000.00. 
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"1. The question arises, can toe board expend money from tho $18,000.00 
appropriation prior to January 1, 1958, in view of the fact Chapter 96 
(SF 68) 'Drugs, medicines and poisons* amended Chapter 155, effective 
January 1, 1958? 
*2. Must the effective date of Departmental appropriations to the 
Pharmacy Examiners be considered entirely separate from the effective 
date of the amended act, Chapter % (SF 68) *Dmgs, medicines and 
poisons*?* 
Chapter 1, Section 26, Laws of the 57th General Assembly (S. F. 457) provides 

in pertinent parti 
"For the pharmacy examining board there i s hereby appropriated from the 
general fund of the state for each year of the bionnium beginning July 1, 
1957. . . 

. .(2) UNIFOBH NARCOTIC DIVISION—LEGAL ENFORCEMENT. . . M 

**, . .For salaries, support, maintenance, and miscellaneous purposes for 
enforcement of basic standards and requirements for the distribution of 
drugs, medicinal chemicals, poisons, and proprietary or domestic^ remedies 
for human use Only, and to provide for licensing of such distributors. . . 
$18,000." 
Chapter 96, Acts of the 57th General Assembly (S. F. 68) i s t i t l e d as follows) 

"DRUGS, HEDICINES AID POISONS 
"AN ACT to amend chapter one hundred f i f t y - f i v e (155), Code 1954, relat
ing to pharmacy and to provide for the development, establishment and 
enforcement of basic standards and requirements for the distribution of 
drugs, medicinal chemicals and poisons for human use only, and to pro
vide for licensing of such distributors, and to provide penalties for 
violations." 
Section 4 of said Act provides: 
"This act shall become effective January 1, 1958." 
Your f i r s t question i s whether the purposes named in the specific appropria

tion hereinabove quoted are identical with the powers and duties conferred by 
Chapter 96 hereinabove quoted to the end that no lawful purpose for which monies 
thus appropriated may be expended prior to the effective date prescribed in Sec
tion 4 of Chapter 96. 
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It should f i r s t be noted that the quoted appropriation makes no express refer-
once to Chapter 96, 57th General Assembly (S. F. 68) nor does i t contain any express 
olause delaying i t s availability* I t simply l i s t s a number of purposes for which 
the "money appropriated may be expended on behalf of the uniform narcotics division" 
of the Pharmacy Board. The l i s t i s straightforward, containing a number of items 
separated by commas or the word "and". The l i s t i s as follows: 

1. Salaries •• 
2. Support 
3* Maintenance 
4. Miscellaneous purposes for enforcement of basic standards and requirements 

for the distribution of drugs, medicinal chemicals, poisons, and proprietary or 
domestic remedies for human use only 

5, Licensing of such distributors* 
As i s hereinabove pointed out there i s no express reference in the quoted ap

propriation identifying i t exclusively with Chapter 96, 57th General Assembly. 
There i s no express reference in said chapter identifying i t with the quoted appro
priation. Further, as your letter points out* certain basic standards already ap
pear in existing chapters of the Code with reference to the "distribution of drugs 
and medicinal chemicals** (Chapters 155, 203 and 203A, Code 1954); with reference to 
the distribution of poisons (Ch. 205, Code 1954); and with reference to the d i s t r i 
bution of "proprietary* remedies (Chapters 155 and 205, Code 1954)* I t i s also to 
be observed that the narcotic Law, Chapter 204, bears definite relation to the dis
tribution of such "drugs" and "medicinal chemicals" as happen to be classified as 
"narcotics". 

X would, therefore, advise you that although the purposes enumerated in the 
t i t l e of Chapter 96, 57th General Assembly are similar to the purposes enumerated 
In the quoted appropriation, Chapter 96 i s not the exclusive authorisation for en
gaging i n said purposes. Therefore, the guide for the expenditure of said appro
priation i s to be found in the statutes generally conferring authority on the 
Pharmacy Board with respect to i t s Narcotics Division and i s not confined to au
thority on like or similar subjects also dealt ' with i n Chapter 96 , 57th General 
Assembly. 

Specifically, the answers to your questions are: 
1* Yes. 
2. Yes. 

Very truly yours. 

LCAirad 
LEONARD C. ABELS 
Assistant Attorney General 



The r e a l e s t a t e p r i m e r , a p u b l i c a t i o n . c o n t a i n i n g r e p r i n t s of 
s t a t u t e s and d e p a r t m e n t a l r u l e s and p a i d f o r by p u b l i c f u n d s , 
i s c o n t r o l e d by the p r o v i s i o n s o f §17.27, Code 195^, as amended 

y U l : 1 ? b » 5 7 t h G - A / F r e e d i s t r i b u t i o n o f such p r i m e r i s made 
to p u b l i c o f f i c i a l s / p u r c h a s e r s o f l i c e n s e s from S t a t e d e p a r t -

-> ments i n s t i t u t i o n s o f h i gher. l e a r n i ng a n d A j b r a r i e s t h e r e o f 
s u p p o r t e d by publ i c money o ^ r t m e n t s O T t f e w t s e ent i t l ed t o 
f r e e d i s t r i b u t i o n o f the p r i m e r . . 

August 5, 1(J57 

Mr. E. A. Hart, 01 r e c t o r 
Iowa Real Estate Commission 
B u i l d i n g 
Dear Mr. H o r t i 

This w i l l acknowledge r e c e i p t of yours of the 23rd d l t . 
in which you submitted t h e - f o l l o w i n g j 

"Reference Is made to Chapter 56 of the LAWS OF 
THE FIFTY SEVENTH CFNERAL ASSEMBLY t i t l e d DISTRI
BUTION OF STATE PUBLICATIONS, 

., "Since the e a r l y 1930*s t h i s depcrtment has pro
s' '. ' pared a booklet known as the Real Estate Primer. 
A /V This Primer contains a copy J the Real Estate 
r ' Llcens-3 Lav/, thn Rules and Regulations adopted 

by the Commission, i n s t r u c t i o n s governlno th-3 
procedure f o r r.aklng a p p l i c a t i o n f o r a l i c e n s e 
and other Information to be s t u d i e d by a person 
so that he may q u a l i f y by examination f o r a r e a l 

. v e s t c t c l i c e n s e . 
' • • ' • 

"A new e d i t i o n of t h i s booklet Is prepared each 
two years f o l l o v / l n g the l e g i s l a t i v e s e s sion and 
any anendments to the law and changes in the 
Rules and Regulations 3re shown. Copies ore 
mailed f r e e of charge to a l l l i c e n s e e s of record 
and to any c i t i z e n on jraquest. Copies are a l s o 
mailed f r e e to a l l Free P u b l i c L i b r a r i e s as a 
t e x t f o r students. 
"We r e s p e c t f u l l y request an o p i n i o n on the f o l • 
lowing questions! 
"1. Would t h i s booklet come under the terms of 
Chapter 56? 
"2. If the answer to the above question Is In 

i the a f f i r m a t i v e , are we permitted to make f r e e 
f f. d i s t r i b u t i o n of the booklet to l i c e n s e e s under 

the J u r l 6 d l c t l o n ~ a 4 - " t h l s department? 
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"3 . If wo are r e q u i r e d to make a charge, f o r 
t h i s booklet to persons other than l i c e n s e e s , 
would t h i s Include the l i b r a r i e s and the In* 
s t i t u t l o n s of higher l e a r n i n g In the s t a t e 
such as the U n i v e r s i t y of Iowa? 
"The major purpose of t h i s booklet Is to ac
quaint the l i c e n s e e w i t h the d u t i e s and o b l i g a 
t i o n s r e q u i r e d to hold a l i c e n s e and to a s s i s t 
him In rendering a s e r v i c e to the p u b l i c accord
ing to the lew and the r u l e s and r e g u l a t i o n s 
promulgated by tho Commission. Free d i s t r i b u 
t i o n has mada i t p o s s i b l e f o r us to keep the 
p u b l i c advised as to I t s r i g h t s when deal Jno 
through a l i c e n s e d broker or salesman, i t Is 
our humble o p i n i o n that t h i s procedure has r e 
duced our o p e r a t i n g expense f a r more than any 
revenue d e r i v e d f r o a the s a l e of the b o o k l e t . 

"Your usual prompt cooperation In rendering an 
o p i n i o n on the f o r e g o i n g would be a p p r e c i a t e d . u 

I edvlse as f o l l o w s . 
1. Section 17.27 as amended by Chapter 56, Acts of the 

57th General Assembly, provides as f o l l o w s 1 
"Section 17.27 Other necessary p u b l i c a t i o n s . 
There may be publI shed other miscellaneous 
documents, r e p o r t s , b u l l e t i n s , books, and 
booklets that are needed f o r the use of the 
v a r i o u s o f f i c i a l s and deportments of s t a t e , 
or are of value f o r the Information of the 
general assembly or the p u b l i c . In form and 
number most u s e f u l and convenient, to be 
determined by th<s p r i n t i n g board. When such 
p u b l i c a t i o n s p a i d f o r by p u b l i c funds f u r 
nished by the s t a t e , c o n t a i n r e p r i n t s of 
s t a t u t e s or departmental r u l e s , or both, 
they s h a l l be s o l d and d i s t r i b u t e d at cost 
by the department o r d e r i n g same. Such pub
l i c a t i o n s s h a l l bo obtained from the super
intendent of p r i n t i n g on r e q u i s i t i o n by the 
department and the s e l l i n g p r i c e s h a l l be 
determined by the p r i n t i n g board by d i v i d i n g 
the t o t a l cost of p r i n t i n g , p9per and b i n d i n g 
by the number p r i n t e d . Said p r i c e s h a l l be 
s e t at the nearest m u l t i p l e of ten (10) to 
the quotient thus o b t a i n e d . D i s t r i b u t i o n «*f 
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such p u b l i c a t i o n s s h a l l be made by the super* 
: Intendent o f p r i n t i n g g r a t i s to p u b l i c o f f i c e r s , 

purchasers of l i c e n s e s from s t a t e departments 
r e q u i r e d by s t a t u t e , and departments. Funds 
from the s a l e o f such p u b l i c a t i o n s s h a l l be 
deposited monthly In the general fund o f the s t a t e . " 
As a p p l i e d to the Reel E s t a t e Primer* the Primer i s a 

pub I i c a t I o n c o n t r o l l e d by the p r o v i s i o n s of Section 17*27 as 
amended and hereinbefore e x h i b i t e d . The p u b l i c a t i o n Is p a i d f o r 
by p u b l i c funds and c o n t a i n s r e p r i n t s of s t a t u t e s end departmental 
r u l e s . 

2. Insofar as your question #2 Is concerned I a d v i s e that 
f r e e d i s t r i b u t i o n of such a p u b l i c a t i o n Is a u t h o r i z e d end d i r e c t e d 
to be made to the following,! 

1. P u b l i c o f f i c i a l s 
2. Purchasers of l i c e n s e s from S t a t e 

deportments r e q u i r e d by s t a t u t e 
3. Departmentt . 

Insofar as those who are holder s of l i c e n s e s a r e concerned 
i t i s to be s a i d that I f they bar e n t i t l e d to f r e e d i s t r i b u t i o n of 
the Real E s t a t e Primer I t Is because they are t o be regarded es 
purchasers of l i c e n s e s . I do not regard them as purchasers o f 
l i c e n s e s w i t h i n the meaning o f Chapter 56, A c t s o f the 57th 6. A . . 

I regard the use of the term "purchaser o f a l i c e n s e " In connec
t i o n w i t h the a c q u i s i t i o n o f a l i c e n s e as the popular and ccssaon 
Idea of such a c q u i s i t i o n . However, i n law a l i c e n s e i s not pur
chased. 
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"In I t s s p e c i f i c sense, t o l i c e n s e moans t o 
confer on a person tho r i g h t t o do something 
which otherwise he would not have the r i g h t t o 
do. * * * * * 

"The term ' l i c e n s e f e e ' o r * l i c e n s e t a x' ltc« 
p l i e s en Imposition o r e x a c t i o n on the r i g h t t o 
use or dispose of property, to pursue e business* 
occupation, o r c a l l i n g , o r t o e x e r c i s e a p r i v i l e g e . 
License taxes o r fees may be Imposed e i t h e r under 
the p o l i c e power o r f o r revenuei and the d i s t i n c t i o n 
between l i c e n s e s under the p o l i c e power and l i c e n s e s f o r 
revenue Is d i s c u s s e d In e r a t e r p a r t o f t h i s a r t i c l e . " 
33 Am. J u r . # T i t l e L i c e n s e s , Paragraph 2. 
In the case o f State v. Shores-Mueller Company. 182 Iowa 

501 , 507, the nature o f a l i c e n s e fee i s sta t e d as f o l l o w s . 
« « * * * • * O r d i n a r i l y , the payment of a l i c e n s e 

fee i s not o b l i g a t o r y , except in an a l t e r n a t e sense. 
The payment i s a precedent c o n d i t i o n to the e x e r c i s e 
of some p r i v i l e g e by the a p p l i c a n t which would be 
forbidden without a l i c e n s e . I f he f e l l s to pay the 
l i c e n s e f e e , he may not l a w f u l l y e x e r c i s e the p r l v l * 
lege sought. If iT6~$?terwards perform the p r i v i l e g e d 
a c t s without the l i c e n s e , he becomes c r i m i n a l l y l i a b l e * 
end Is punishable a c c o r d i n g l y . Subsequent payment 
of the l i c e n s e feo would not purge the c r i m i n a l I t y i 
nor would the c r i m i n a l i t y Imply a precedent promise t o 
pay. On the co n t r a r y * a precedent promise t o pay 
would tend t o negative c r i m i n a l Intent." 

However* t h e r e f o r e , one who makes payment o f f e e c o n d i t i o n e d 
t o the e x e r c i s e o f the p r i v i l e g e o f being a r e a l e s t a t e broker o r , 
salescnan alone Is e n t i t l e d t o a f r e e copy o f the Real E s t a t e Primer. 
Those who already h o l d such l i c e n s e s are l i c e n s e e s and are excluded 
from those e n t i t l e d t o f r e e d i s t r i b u t i o n o f t h a t p u b l i c a t i o n . 

3, In answer t o your question #3 I would advise t h a t In my 
o p i n i o n i n s t i t u t i o n s o f higher l e a r n i n g and l i b r a r i e s t hereof sup
ported by p u b l i c woney are t o be deeoed departments o f the S t a t e 

rrWiW.'iiriri.'TW'iV.-'ri 
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J-

i f . 

and e n t i t l e d to f r e e d i s t r i b u t i o n o f t h i s P r l o o r . L l b r e r l e s 
otherwise ere not departraents find t h e r e f o r e not e n t i t l e d t o t h i s 
f r e e d i s t r i b u t i o n * 

Very t r u l y yours, 
OS/fra 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

) 

V » > ^ ' W , " * 

. • . • » . • • . • ; , • . i t . - . ; , . j . . ' i iiif'r"''-'"',Ti"' ' ' 



Sec. M.Tj/Zode J35k, as arjSnded by Ch. 56, 57th G. A., imposes 
duty on <̂ 5j) to d i s t r i b u t e p u b l i c a t i o n s embraced w i t h i n t4ve~^ev-e-/^'£^>^Ct 

^Ulmb«^=«d^s•eciuW g r a t i s toy'pur c h a s e r s o f l i c e n s e s from S t a t e 
departments''as d e f i n e d i n â s4̂ vt-©1Y-TTf̂ ^ 

a r e - ^ o ^ e r e - d ^ y ^ t h e - s t a t u t e . The minimum p r i c e of the p u b l i c a t i o n 
when payment of the c o s t t h e r e o f i s r e q u i r e d , s h a l 1 be ten c e n t s . ] 

August 5» 1957 

Mr. S. W. Needham 
Superintendent o f P r i n t i n g 
L o c a l 
Dear Mr. Needham) 

Th i s w i l l acknowledge r e c e i p t o f yours o f the 14th u l t . i n 
which you submitted the f o l l o w i n g ! 

"As your o f f I c e Is aware, there Is plenty o f 
confu s i o n over Chapter 56 o f the Laws of the 57th 
General Assembly. 

"In S e c t i o n 2, s t a r t i n g a t l i n e 10. i t saysi -
' D i s t r i b u t i o n of such p u b l i c a t i o n s s h a l l be made by 
the superintendent o f p r i n t i n g g r a t i s to p u b l i c 
o f f i c e r s , purchasers o f l i c e n s e s from s t a t e depart-
ments re q u i r e d by s t a t u t e , and departments. 1 

"Obviously we have n e i t h e r storage space In our 
o f f i c e f o r such p u b l i c a t i o n s , nor the personnel t o do 
the m a i l i n g f o r such requests. We would not know when 
a request comes i n , whether the person making such 
request holds a l i c e n s e e n t i t l i n g him to such p u b l i 
c a t i o n f r e e . We could not maintain a d u p l i c a t e l i s t 
o f such l i c e n s e e s . I t would e n t a i l unsurmountable 
d i f f i c u l t i e s f o r t h i s o f f i c e . 

"Could t h i s o f f i c e designate each Department covered 
by t h i s law, t o f u l f i l l such requests as are l e g i t i m a t e 
and come to them, as our agent In such d i s t r i b u t i o n 
covered In l i n e s 10 to 15 I n c l u s i v e as aforementioned? 
Or Is t h a t already covered In l i n e 5* which says ' s h a l l 
be s o l d and d i s t r i b u t e d a t c o s t by the department order
ing same.1 

"In l i n e 9, i n the same chapter, what i s meant by 
the statement ' s a i d p r i c e s h a l l be set a t the nearest 

5 7 - ^ 5 ^ ; 
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m u l t i p l e of 10 t o the qu o t i e n t thus o b t a i n e d . 1 ? 
What p r i c e s p e c i f i c a l l y , f o r a pamphlet a c t u a l l y c o s t * 
ing ,0183c, and they wish only one copy?" 
I advise as f o l l o w s : 
The Act drawn In question by your l e t t e r i s Se c t i o n 2 o f 

Chapter 56, Laws o f the 57th G. A, which provides as f o l l o w s : 
"Sec. 2. S e c t i o n seventeen p o i n t twenty-seven 

(17,27), Code 195^, i s hereby amended by adding the 
f o l l o w i n g : 

H ,When such p u b l i c a t i o n s p a i d f o r by p u b l i c 
funds f u r n i s h e d by the s t a t e , c o n t a i n r e p r i n t s 
o f s t a t u t e s o r departmental r u l e s , or both, they 
s h a l l be s o l d and d i s t r i b u t e d at cost by the depart
ment o r d e r i n g same. Such p u b l i c a t i o n s s h a l l be 
obtained from the superintendent of p r i n t i n g on 
r e q u i s i t i o n by the department and the s e l l i n g p r i c e 
s h a l l be determined by the p r i n t i n g board by d i v i d 
ing the t o t a l c o s t o f p r i n t i n g , paper and bi n d i n g 
by the number p r i n t e d . Said p r i c e s h a l l be set a t 
the nearest m u l t i p l e of ten (10) to the quotient 
thus obtained. D i s t r i b u t i o n of such p u b l i c a t i o n s 
s h a l l be made by the superintendent of p r i n t i n g 

Pr a t l s to p u b l i c o f f i c e r s , purchasers o f l i c e n s e s 
rora s t a t e departments r e q u i r e d by s t a t u t e * and 

departments. Funds from the s a l e o f such p u b l i 
c a t i o n s s h a l l be deposited monthly In the general 
fund o f the s t a t e . * " 
Insofar as your department i s concerned, and your questions 

regarding i t , I t i s to be said) 
1. Insofar as the duty imposed on you to d i s t r i b u t e the 

p u b l i c a t i o n embraced w i t h i n the s e c t i o n g r a t i s to the purchasers 
of l i c e n s e s from s t a t e departments r e q u i r e d by s t a t u t e , I a t t a c h 
and make a part hereof a copy o f o p i n i o n issued t h i s day t o E a r l A. 
Hart, D i r e c t o r of the Real E s t a t e Commission, d e f i n i n g the term 
"purchaser of a l i c e n s e " as used i n the foregoing s e c t i o n . As so 
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d e f i n e d and c l a s s i f i e d , they are the same persons who would 
r e c e i v e the same p u b l i c a t i o n from you g r a t i s under t h i s s t a t u t e * 
This would t h e r e f o r e be d u p l i c a t i o n of s e r v i c e which i s n e i t h e r 
intended nor requir e d * A c t u a l d i s t r i b u t i o n o f p u b l i c a t i o n s may 
be made f o r you by the several departments whose p u b l i c a t i o n s 
a r e covered by t h i s s t a t u t e , you are thus r e l i e v e d of the duty 
imposed* 

2. You ask the f o l l o w i n g question: 
" i n l i n e 9* In the same chapter, what i s meant 

by the statement ' s a i d p r i c e s h a l l be set a t the 
nearest m u l t i p l e o f 10 to the quotient thus obtained.'? 
What p r i c e s p e c i f i c a l l y , f o r a pamphlet a c t u a l l y c o s t 
ing ,0183c, and they wish only one copy?" 

i n s o f a r as the above question i s concerned, I am o f the o p i n i o n 
t h a t the minimum p r i c e o f the p u b l i c a t i o n whose c o s t i s st a t e d to 
be ,01831 s h a l l be 10c. This o b v i o u s l y i s the lowest q u a n t i t y 
from which the s a l e p r i c e o f these p u b l i c a t i o n s can be reckoned* 
In that view m u l t i p l e s thereof would r e s u l t In a p u b l i c a t i o n t h a t 
c o s t s 16c being s o l d a t 20c» a p u b l i c a t i o n whose cost i s 14c 

would be s o l d a t 10c. 

Very t r u l y yours, 

®Lfm 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



Mr. Ronald V. Sal, Attorney 
Executive Secretary 
Iowa State Board of Medical Examiners 
State Department of Health 

) L o c a l 
Dear S i n 

Receipt i s acknowledged of your letter of July 31 with enclosure. Your question 
appears, from examination of said enclosure, to be whether a college or university 
establishing a course in "Advanced Cosmetology" would be subject to approval and l i 
censure under Sections 157.4 and 157.9, Code 1954. Your question indicates that the 

\ course i n question would not be for the purpose of preparing students for licensure 
- as cosmetologists but would rather be an advanced course for persons already quali

fied as cosmetologists. 

Section 157*4, Code 1954, provides as follows* 
"Examination. No person shall be el i g i b l e to take the examination pre
scribed by the eosaetology examiners unless and until said person pre
sents a diploma, or other l i k e evidence, issued to the applicant by any 
school of eosaetology approved by the cosmetology examiners and licensed 
by the department, showing that said applicant has coapleted the course 
of study in said school prescribed by the board of cosmetology examiners." 
Section 157*9, Code 1954, provides i n pertinent part as follows! 
"Accredited schools. No school shall be approved by the board of cos* 
©otology examiners unless and un t i l such school shall have made a v e r i 
fied application to the department for a lloense to teach cosmetology. 
Such application shall be accompanied by the annual license fee, shall 
state the sane and location of said school, and suoh other additional 
information as the board of cos&etology examiners nay require* When 
such application shall have been approved by the board of eosaetology 
examiners the department shall issue to the applicant a license to con
duct such school of eosaetology for one year* Subject to the approval 
of the board of cosmetology examiners any such license nay be annually 
renewed upon the receipt of the annual license fee* • * M 

..:) 
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Froa Section 157.4, Code 1954, I t appears that the purpose of a school of 
cosmetology l a obtaining approval and license from the Board of Cosmetology Examiners 
i s to qualify i t s applicants for examination and license as cosmetologists by the 
Board of Cosmetology Examiners. 1 am unable to discover any provision requiring a 
school to be licensed as such except for the purpose of qualifying i t s graduates for 
examination for license. 

I f , as your question Indicates, the institution In trhich the course i s offered 
does not purport to qualify the students enrolling therein for examination for l i 
censure, i t i s my opinion that no license need be obtained by the institution of* 
faring such course as legal prerequisite to offering such course. 

Very truly yours. 

LEONARD C. ABELS 
Assistant Attorney General 

LCAtnd 
CCt Mr. Eobert £. Dreher 

Attorney at Law 
212 Equitable Building 
Des Koines 9, Iowa 



An a p p l i c a t i o n of a f o r e i g n c o / p o r a t i o n f o r a pe r m i t t o t r a n s a c t 
b u s i n e s s in Iowa and an a p p l i c a t i o n f o r a r e g i s t r a t i o n o f l a b e l 
trademark o r form o f a d v e r t i s i n g , both o f which bear r e p r i n t o f ' 
s t a t u t e s , a re not p u b l i c a t i o n s and may be'd i s t r i buted w i t h o u t 
charge n o t w i t h s t a n d i n g p rov i s ion s ;of Ch . /56, 57th G. A. 

floi^ fjf I<f5 1 

Honorable M e l v l n 0. Synhorst 
Secretary o f St a t e 
B u i l d i n g 
Oeai* Mr. Synhorst* 

This w i l l acknowledge r e c e i p t o f yours of the 2nd Jnst. 
i n which you submitted the f o l l o w i n g ! 

"Enclosed are two forms which have h e r e t o f o r e 
been Issued by t h i s Department without charge. One 
i s an a p p l i c a t i o n form used by a Foreign Corporation 
in a p p l y i n g f o r a permit to t r a n s a c t business i n 
the State o f Iowa, and the other i s used i n a p p l y i n g 
f o r a r e g i s t r a t i o n , trademark or form o f a d v e r t i s i n g . 
Code Sections are p r i n t e d on the back s i d e o f each 
of these forms. 

"Do the p r o v i s i o n s o f Chapter 56, Act s o f the 
F i f t y - s e v e n t h General Assembly make I t mandatory t o 
charge f o r these forms when they are issued to pros* 
p e c t i v e users?" 

i n r e p l y t h e r e t o i advise that I am of the o p i n i o n n e i t h e r o f 
the attached forms, one being an a p p l i c a t i o n o f a f o r e i g n 
c o r p o r a t i o n f o r a permit to t r a n s a c t business i n Iowa and the 
other an a p p l i c a t i o n f o r r e g i s t r a t i o n o f a l a b e l , trademark 
or form o f a d v e r t i s i n g , both of which beer r e p r i n t o f s t a t u t e s , 
are p u b l i c a t i o n s w i t h i n the terms o f Section 2 o f Chapter 56, 
Acts o f the 57th General Assembly. 

in the absence o f s t a t u t e d e f i n i t i o n of p u b l i c a t i o n , I r e f e r 

S7- ?-
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to Words and Phrases. Volume 35, pages 31, 32, fo r common law 
d e f i n i t i o n s thereof, among Which are the following* 

"Publication means to make known, a n o t i 
f i c a t i o n to the pub l i c at large, either by words, 
wr i t i n g , or p r i n t i n g , and Implies the means of 
conveying knowledge or notice. Daly v. Beery, 178 
N.W. 104, 106, k$ N.D. 287. 

"A •publication 1 i s defined as the act of pub
l i s h i n g or making knownj n o t i f y i n g or printing) 
proclamation} divulgation) promulgation) as the 
publication of the Gospel) the publication of 
statutes or e d i c t s . State v. Grey, 32 P. 190, 19), 
21 Nev. 378, 19 L.R.A. 134) United States v. Comer* 
ford, 25 F. 902, 903) Sproul v. P i l l s b u r y , 72 Me. 20, 
4% % 

"In Worcester's Dictionary, 'publication' Is 
defined as the act of publishing or making public, 
etc. In Webster's Dictionary the same word i s 
defined as the act of publishing or making known; 
notice to the public at large, either by words, 
w r i t i n g , or p r i n t i n g . In Bouvier's Law Dictionary, 
'publication* Is defined as the act by which a thing 
Is made public* Le Roy v. Jamison, 15 Fed.Cas. 373, 
376) State v. Grey, 32 P. 190, 191, 21 Nev. 378, 19 
L.R.A. 134." 
I am of the opinion therefore that the submitted forms are 

not publications and may be d i s t r i b u t e d without charge. 

21. 

Very t r u l y yours, 
OS/fm 

OSCAR STRAUSS 
Second Assistant Attorney General 



1 l-owa motor v e h i c ] f 
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h %• t due ̂ tZ™il[ Prov.s.ons o f § 3 2 „ 8 o 

August 6, 1957 

Honorable M. L. Abrahamson 
Treasurer of State 
L o c a l 

> Attention} Mr. B. G. Marchi, D i r e c t o r 
3* Motor Fuel Tax D i v i s i o n 

Dear S i r : 
This w i l l acknowledge r e c e i p t of yours of the f i r s t I n s t . 

in which you submitted the f o l l o w i n g : 
"Please issue a r u l i n g i n r e l a t i o n to Sec-

) t i o n 324.80 of the Iowa Motor V e h i c l e Fuel Tax 
Law as i t would a f f e c t the c o l l e c t i o n of tax due 
from c o n t r a c t o r s on b i d s p r i o r to the e f f e c t i v e 
date of t h i s law and subject to the o l d law under 
Section 324.2, Paragraph 2." 

in r e p l y thereto I advise as f o l l o w s ; 
The s o - c a l l e d o l d law i s designated as Section 324,2 ( 2 ) , 

Code 1954, and provides: 
"324,2 Tax imposed. A l i c e n s e fee of four 

cents per g a l l o n or f r a c t i o n of a g a l l o n i s hereby 
imposed on the s a l e or use o f a l l motor f u e l s o l d 
or used i n t h i s s t a t e f o r any purpose whatsoever) 
and a l i c e n s e fee of s i x cents per g a l l o n or f r a c 
t i o n of a g a l l o n i s hereby imposed on the f o l l o w i n g : 

if I. * * * * * * * * 
"2. A l l f u e l o i l used i n any maintenance and 

co n s t r u c t i o n work which Is paid f o r from p u b l i c 
funds. 

* * * * * * * * * ii 
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Section 324.80 o f Chapter 164, taws of the 57th General 

Assembly, provides as f o l l o w s : 
"AH laws i n c o n f l i c t w i t h t h i s chapter are 

hereby superseded by t h i s chapter, and i t i s the 
i n t e n t i o n h e r e i n t o s u b s t i t u t e the p r o v i s i o n s o f 
t h i s act f o r chapter 324, Code 1954, and any and 
a l l a c t s amendatory thereof. The repeal e f f e c t e d 
by the adoption o f t h i s chapter s h a l l not be con* 
strued as r e l i e v i n g any person whatsoever from the 
payment of any e x c i s e tax, r e f e r r e d to in chapter 
324, Code 1954, as 'motor v e h i c l e f u e l l i c e n s e 
fee,» penalty or i n t e r e s t due or owing to the 
s t a t e of iowa under any law hereby repealed, or 
to a f f e c t or terminate any prosecutions or other 
proceedings pending under such laws or to prevent 
the commencement or prosecutions of any proceed* 
ings, l e g a l or e q u i t a b l e , c i v i l or c r i m i n a l , f o r 
a v i o l a t i o n o f any such laws or f o r the c o l l e c t i o n 
of any e x c i s e tax w i t h i n t e r e s t and penalty or f o r 
the o b t a i n i n g of any refund or ,£he enforcement of 
any other r i g h t a c c r u i n g under the law as i t e x i s t e d 
p r i o r to the t a k i n g e f f e c t o f t h i s chapter." 

i am of the o p i n i o n t h a t under the p r o v i s i o n s o f the f o r e 
going Section 324.80, the tax due from c o n t r a c t o r s on c o n t r a c t 
executed p r i o r to J u l y 4, 1957» are payable i n accordance w i t h 
the p r o v i s i o n s of S e c t i o n 324.2 ( 2 ) , Code 1954* 

Very t r u l y yours, 
OS/fm 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



P u r c h a s e r s of h u n t i n g and f i s h i n g l i c e n s e s as the word t tpurchasers 
i s d e f i n e d in o p i n i o n i s s u e d Aug. 5, 1957, a r e e n t i t l e d to 
p u b l i c a t i o n s c o n t a i n i n g r e p r i n t s of laws and r e g u l a t i o n s c o v e r i n q 
h u n t i n g and f i s h i n g g r a t i s . P u r c h a s e r s of l i c e n s e s from o t h e r 
departments under same d e f i n i t i o n a r e not e n t i t l e d to p u b l i c a t i o n s 
of o t h e r departments c o n t a i n i n g r e p r i n t s o f laws and o t h e r r e g u l a 
t i o n s . 3 

August 6, 1957 

Mr. Bruce F. S t i l e s 
S t a t e Conservation D i r e c t o r 
L o c a l 
Dear Mr. S t i l e s : 

This w i l l acknowledge r e c e i p t o f yours o f the 23d u l t . 
i n which you submitted the f o l l o w i n g ! 

"Further reference i s made t o our l e t t e r o f 
June 6. 1957 and the answer made by Frank D. Bianco 
under date o f J u l y 1. 1957* 

"The S t a t e Conservation Commission r e s p e c t f u l l y 
requests your o p i n i o n as to the exact meaning o f 
the words 'purchasers o f l i c e n s e s ' as r e f e r r e d to 
on page 5 o f Mr. Blanco's l e t t e r o f J u l y 1, 1957* 

"Does t h i s mean that the purchaser o f a f i s h 
ing l i c e n s e i s e n t i t l e d t o r e p r i n t s o f laws or 
r e g u l a t i o n s c o v e r i n g f i s h i n g , o r would the purchasers 
o f hunting l i c e n s e s a l s o be e n t i t l e d t o f i s h i n g law 
r e g u l a t i o n s , o r would purchasers o f d r i v e r ' s l i c e n s e s 
or any other l i c e n s e issued by the S t a t e o f Iowa 
be e n t i t l e d to any of our p u b l i c a t i o n s f r e e ? " 
In r e p l y t h e r e t o I enclose copy o f o p i n i o n issued t h i s date 

d e f i n i n g the words "purchasers o f l i c e n s e s " as used i n Section 
2 of Chapter 56, Laws of the 57th General Assembly. Under the 
d e f i n i t i o n o f that term I am o f the o p i n i o n that purchasers o f 
hunting l i c e n s e s are e n t i t l e d t o p u b l i c a t i o n s c o n t a i n i n g r e p r i n t s 
o f laws and r e g u l a t i o n s c o v e r i n g h u n t i n g and no other g r a t i s ; 
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l i k e w i s e , purchasers o f f i s h i n g l i c e n s e s are e n t i t l e d t o p u b l i 
c a t i o n s c o n t a i n i n g r e p r i n t s o f laws and r e g u l a t i o n s c o v e r i n g 
f i s h i n g and no other g r a t i s . Purchasers o f l i c e n s e s from other 
departments as he r e i n d e f i n e d a r e not e n t i t l e d g r a t i s to the 
p u b l i c a t i o n o f other departments c o n t a i n i n g r e p r i n t s of laws 
and r e g u l a t i o n s . 

Very t r u l y yours, 
OS/fm 
E n c OSCAR STRAUSS 

Second A s s i s t a n t Attorney General 



TRANSFER OF PATIENTS FROM STATE SANATORIUM: A p a t i e n t undergoing 
treatment f o r t u b e r c u l o s i s , under a " f r e e treatment c e r t i f i c a t e " 

" a t the State Sanatorium at Oakdale i s e n t i t l e d to remain at the 
sanatorium u n t i l discharged by the Superintendent as no longer having 
t u b e r c u l o s i s i n a communicable stage. 

©Ms?®' 



August 8, 1957. 

Mr. William E. Falk 
County Attorney 
Page County 
Clarlnda, Iowa 
Dear Mr. F a l k i 

In your l a t t e r of Kay 16, 1987, you advise: 
"page County lias maintained two patients at 

the State Sanatorium at Oakdsle f o r ten years. The 
cost i s staggering. Both p a t i e n t s , c l i n i c a l l y , 
show recovery bat are being retained there at t h e i r 
i n s i s t e n c e , — at l e a s t the Banstoirum's laat l e t t e r 
to se indicated t h i s . The Board of Supervisors, sot 
Intending to discontinue t h e i r free treatment, has 
asked f o r t h e i r transfer to Sonny Slope Sanatorium 
at Ottunva, where the patient's treatment would be 
$00 per month l e s s than at Oakdale, hut Oakdale has 
refused. They say: "there would, of course, have been 
uo question of t r a n s f e r r i n g Mr. AllumbAugh, had not the 
patient himself, objected." I had previously written 
them that i t was ay impression that the Board of Super
v i s o r s , who are ©eying f o r the csre of these p s t i e n t s , 
could request t h e i r t r a n s f e r , hot s t i l l the transfer 
i s refused. Therefore, I am requesting your opinion 
and answer on the following questionsz 

"Can the Board of Supervisors, who are maintain
ing patients i n the State sanatoria*, at Oakdale* 
request the transfer of such patients t o another 
tabercular sanatorium, and past such request as granted?** 

The problem you present, had been heretofore pre
sented to t h i s o f f l o e by the Secretary of the Board of Regents, 
upon a question submitted by the Superintendent of the State 
Sanatorium at Oakdale, i n which the question submitted was whether 
or net a f r e e Treatment C e r t l f i c s t e amy be cancelled i n the Banner 
proposed by the page County Board of Supervisors. The question 
was answered i n the negative and we enclose herewith a copy of 
the l e t t e r opinion emde under date of May 9, 1997. 

There appears to be a variance i n the facts pre
sented i n your l e t t e r and the correspondence between the Sanatorium 
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and the Chairman of the Board of Supervisors of page County, 
ass the information now before as with respect to the p h y s i c a l 
condition of the two patients i n question. We quote from a 
l e t t e r received from the Superintendent under date of July 27, 
1957j 

"at the request of Mr. David a. Dancer, Secretary 
of the Board of Regents, I as w r i t i n g yen concerning 
Bra. Mildred Snlwely and STathan Allumbaugh, both from 
Page County• Both of these patients have f a r advanced 
pulmonary tuberculosis and are i n poor general condition. 

"Mrs. Snlwely i s p o t e n t i a l l y a c t i v e , having had 
r i b s removed on one side and a oavlty i n the opposite 
side. She i s a pulmonary c r i p p l e and i s able to take 
very l i m i t e d a c t i v i t y . 

**BT. Allumbaugh i s also a pulmonary c r i p p l e with a 
p o s i t i v e sputum and he i s an open ease of tuberculosis. 
B i s general condition i s poor and he i s a bed patient.** 

The statute I s mandatory that Boards of Supervisors 
of each county s h a l l provide s u i t able care and treatment f o r persons 
suf f e r i n g from toDercuioslsT see. 2&4.1, coos or Iowa, i»&4. 
t h i s was determined ana s e t t l e d when the Page County Board caused 
the "free treatment c e r t i f i c a t e s " to be issued to the patients i n 
question. I t was discretionary a t t h i s point to what h o s p i t a l 
the free treatment c e r t i f i c a t e would be Issued by the county 
director of s o c i a l welfare, or the overseer of ths poor, as the 
board of supervisors may d i r e c t * See* 354.8, code of Iowa, 1954. 

Having selected the State Sanatorium at Oakdale, 
and the patients having applied f o r sunk treatment - "and agreed 
to remain under treatment u n t i l discharged by the sanatorium 
as no longer having tuberculosis i n a communicable stags * * *" 
(See Bee. 264.8) we believe that the county cannot c o n t r o l the 
handling of such patients* u n t i l released by the sanatorium 
that was granted ths " f r e e treatment c e r t i f i c a t e " i n the f i r s t 
instance. 

We, therefore, are of the opinion that the patlenta 
i n question under ths provisions of ths "free treatment c e r t i f i c a t e * * 
are e n t i t l e d to remain at Oakdale u n t i l the Superintendent d i e * 
charges them as no longer having tuberculosis i n a communicable 
atage. 

Very t r u l y yours, 
ITCftMAN A* EBBE, Attorney General 

FDB/sp FRAKK D. BIANCO. 
enc. Assistant Attorney General 



August 7# 1957 

Mr. W* Grant Cunningham 
Secretary, Executive Council 
B u i 1 d I n g 
Dear Mr, Cunningham: 

This w i l l acknowledge r e c e i p t of yours of the 31st u l t . 
In which you submitted the f o l l o w i n g : 

"We would a p p r e c i a t e an o p i n i o n as to the 
l e g a l i t y of uniforming the Border P a t r o l from 
the Motor V e h i c l e Fuel Tax D i v i s i o n , O f f i c e of 
the Treasurer of S t a t e . " 
i n r e p l y thereto I would advise you as f o l l o w s . The 

Treasurer of State Is a u t h o r i z e d by Chapter 164, Section 324.75» 
Acts of the 57th General Assembly to : 

" A u t h o r i t y Is hereby given to the t r e a s u r e r 
to enforce the p r o v i s i o n s of t h i s chapter and 
employees of the t r e a s u r e r designated as en
forcement o f f i c e r s s h a l l have the power of 
peace o f f i c e r s In the performance of such 
d u t i e s . " 
No p r o v i s i o n Is made t h e r e i n f o r uniforming such employees 

of the Treasurer as he may have designated to have the power of a 
peace o f f i c e r nor does there appear to be any general s t a t u t e r e -
spectlng the uniforming of peace o f f i c e r s . The s i t u a t i o n presented 
resolves I t s e l f Into two phases, (1) the power of the department 
head to r e q u i r e an employee having the powers of a peace o f f i c e r 
i o perform h i s work i n a uniform designed to I d e n t i f y him as a 
peace o f f i c e r , and (2) the power to purchase such uniform and pay 
t h e r e f o r • 

i n - r -
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1, Insofar as the f i r s t phase Is concerned, I t Is e l e 
mentary that any employer has the p r e r o g a t i v e to r e q u i r e h i s 
employees to present themselves f o r work a t t i r e d In c l o t h i n g 
proper f o r the performance of the worses a c o n d i t i o n of the 
employment, i t has been h e l d on occasions too numerous to r e q u i r e 
c i t a t i o n that creatures of s t a t u t e (which Includes s t a t e depart
ments) have o n l y those powers conferred by s t a t u t e . The power 
to f u r n i s h c l o t h i n g , whether uniform or non-uniform, to I t s 
employees does not appear t o be mentioned i n s t a t u t e s c o n f e r r i n g 
power upon your department. Therefore, i f as a matter of f a c t , 
the wearing of a uniform Is necessary to proper performance of 
your employees 0 d u t i e s , It i s w i t h i n the power of the Treasurer 
as an employer to d i r e c t such employee to report f o r duty a t t i r e d 
i n such uniform. 

2. Insofar as the second phase i s concerned, absent express 
s t a t u t o r y a u t h o r i t y the Treasurer of S t a t e i s without power to 
purchase or pay f o r such uniforms. Precedent f o r that c o n c l u s i o n 
Is found i n o p i n i o n of t h i s Department appearing i n the Report 
of the Attorney General f o r 1928 at page 426 wherein was denied 
the power to purchase uniforms f o r firemen without express s t a t u t o r y 
a u t h o r i t y t h e r e f o r . And f u r t h e r support f o r t h i s c o n c l u s i o n i s 
found in the f a c t that the L e g i s l a t u r e has by s t a t u t e provided 
f o r uniforming members of the Highway P a t r o l (see Section 80.18, 
Code 1954) and has provided e x p r e s s l y f o r the uniforming of both 
policemen and firemen. 
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I am of the o p i n i o n t h e r e f o r e t h a t under present s t a t u t e s 
uniforms of Border P a t r o l from the Motor V e h i c l e Fuel Tax D i v i s i o n 
may be req u i r e d i n the performance of t h e i r d u t i e s as employees 
of the State Treasurer but purchase and payment t h e r e f o r cannot 
be made by the Treasurer of S t a t e . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSiMKB 



BENEFITED DISTRICTS. 1. Ch. 178, Sec. 13, 57th G.A. makes no provision for "compen
sation" of c i v i l townships included in a benefited d i s t r i c t but only for assumption 
by such d i s t r i c t of their indebtedness or assets relating to f i r e protection. 
2. Ch. 178, Sec. 14, 57th G.A., by i t s express terms, applies only to benefited 
districts created under Ch. 178 and not to other statutory creatures. 

August 7, 1957 

Sr. Carl Hendrickson, Jr. 
Assistant Linn County Attorney 
Cedar Rapids, Iowa 
Sear S i r : 

Receipt is acknowledged of your letter of August 2 as follows i 
"Inquiry has been made of thos office on two points concerning Chapter 
176 of the Acts of the 57th General Assembly* The one township owns 
and operates f i r e fighting apparatus and said township i s desirous of 
forming a f i r e d i s t r i c t with portions of adjacent townships. 
"The f i r s t question i s whether the township owning the f i r e fighting 
apparatus i s entitled to compensation for said apparatus from the 
benefited f i r e d i s t r i c t pursuant to Section 13, Chapter 178 of the Acts 
of the 57th General Assembly. 
"Secondly, assuming the township i s entitled to remuneration for i t s 
f i r e fighting apparatus, i s i t then entitled to a tax credit as pro
vided in Section 14 for ths dissolution of a benefited f i r e d i s t r i c t ? 
"We w i l l appreciate your consideration of tho foregoing problems.** 
Section 13, Chapter 178, Laws of the 57th General Assembly provides as follows: <. 
"When the boundary lines of such benefited f i r e d i s t r i c t shall include 
an entire township, the township trustees shall no longer levy the tax 
provided by section three hundred fifty-nine point forty-three (359.43) 
of the code; and any indebtedness incurred for the purposes of sections 
three hundred fifty-nine point forty-two (359,42) to three hundred 
fifty-nine point forty-five (359.45), inclusive of the code, shall be 
assumed by the benefited f i r e d i s t r i c t and a l l the assets of said town
ship which relate to the fire-fighting operation shall be transferred 
to the benefited f i r e d i s t r i c t . Any property in the township purchased 
for dual purposes shall be held jo i n t l y . 

SI-
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The answer to your f i r s t question appears from the face of the statute which 
makes no provision for compensation of included townships but only for assumption 
of their indebtedness and assets with respect to fire-fighting and f i r e protection. 

Section 14, Chapter 178, Laws of the 57th General Assembly provides as follows: 
"Upon petition of thirty-five percent of resident voters, the board of 
supervisors may dissolve the benefited f i r e d i s t r i c t and dispose of any 
remaining property, proceeds of which shall f i r s t be applied against 
outstanding obligations and any balance shall be applied to tax credit 
of property Owners of the d i s t r i o t . The board of supervisors shall con
tinue to levy tax after dissolution of d i s t r i c t not to exceed one and 
one-half (1%) mills on a l l the taxable property of the d i s t r i c t until 
a l l outstanding obligations of the d i s t r i c t are paid." 
Since the quoted statute refers only to dissolution of a "benefited district** 

and since the "benefited districts 1* to which i t refers are a new type of creature 
of statute authorized for the f i r s t time by the act of which the quoted statute i s 
a part, there is no possible way in which said statute might be construed to apply 
to creatures of statute other than benefited d i s t r i c t s such as c i t i e s , towns, or 
c i v i l townships formerly furnishing f i r e protection under Sections 359.43 to 359.45, 
Code 1954. The quoted section refers to consequences or advantages attendant upon 
dissolution of "benefited d i s t r i c t s " . Since, under the terms of your question there 
presently exists no "benefited d i s t r i c t " as such to be dissolved and, in fact, i t 
i s creation rather than dissolution which i s contemplated, Chapter 178, Section 14, 
by Its own terms, has no application in the situation described. 

Very truly yours, 

LCA;md 
LEONARD C. ABELS 
Assistant Attorney General 



..i-rtUNU i t : income Tax Division: Taxability of earnings paid by an Iowa 
employer to a nonresident of Iowa for services performed outside of the state 
of Iowa. Earnings are not taxable. 

August ?, 1957 
Mr. George 3. Eluo h e l d 
d i r e c t o r of Income Test 
Dear Mr. Eischel&j 

This in to RQkriottiiHjge r e c e i p t of your reQueat, foP &a 
opinion regarding the t a x a b i l i t y o f the earn i n g * o f a son-
re s i d e n t taxpayer paid by en l e v a oorotjamy f o r work urhich 
he does i n the s t a t e o f I l l i n o i s . 

This matter l a covered by s e c t i o n 422.8-'nftragrsmh 2 
Code of Iova, 1954. t h i s s e c t i o n providea? 

"Under r u l e s and r e g u l a t i o n s prescribed by the s t a t e 
tax coaaslft«*lon# net Income of inf3ivtSu&l«3 sh&13 be 
a l l o c a t e d sa f o l l e v e l 
2. In the e&*»e of nonresident ta^iwRyers, i f &ny net 
.Income i s r e c e i v e d from & business, t r a d e , prof©spirn, 
or occupation'carried, on p a r t l y w i t h i n and p a r t l y 
without the etftte of Iowa, only such p o r t i o n of s a i d 
net inoeae ft* i s f * l r l y and equitably- a t t r i b u t a b l e 
to that part of the business t r a d * , p r o f e s s i o n or 
occupation c a r r i e d on w i t h i n the atate of love s h a l l 
be a l l o c a t e d to I<waj 

The State Test Commission has promulgated r e g u l a t i o n s on 
t h i s s ubject. Begtaation 22,8 (2)-2 { f ) previdee: 

" I f nonresident employees are employee i n t h i s s t a t e 
a t i n t e r v a l s throughout the yi?ar» a. a would be the 
case i f employes i n operati n g t r a l n e , plane**, motor 
buwsea, t r u c k s , e t c . , between t h i a s t a t e and other 
at&tea and f o r e i g n am: t r i e s , and are T&i^ on & d a i l y , 
weekly c r monthly b a s i s , the gro^Sf? Income fro© aeurees 
w i t h i n t h i s s t a t e i n c l u d e s t h a t p o r t i o n of the t o t a l 
compensation f o r personal nervlcea which the t o t a l 
number of working <teya employed w i t h i n the st a t e beers 
to the t o t a l number of working days both wlfthin an«i 
without the a t a t e . " 

Further a s s i s t a n c e i n a r r i v i n g a t conolusion i n t h l e 
oat t a r o&n b« derlve-d from r e g u l a t i o n * 22.8 (2-1), 22.8 (2-2) ( c ) 
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(d) and ( e ) , and r e g u l a t i o n 22.8 (2-4). 
X conclude that i f the taxpayer can e s t a b l l a h the a s s e r t i o n 

he has »ade i n hie l e t t e r of August 2, 1957, he i s e n t i t l e d to 
a refund f o r taxes p&i& In the previous year pursuant t o a 
proper r e t u r n . I f i n d ne r e g u l a t i o n which would p r o h i b i t the 
payment to hi© of the refund to vhloh be may be e n t i t l e d , or 
•.hioh would p r o h i b i t him from a l l o c a t i n g hits Income between 
I l l i n o i s and. leva on the b a s i s o f s e r v i c e a nerformefi i n the 
r e s p e c t i v e s t a t e s , <$ven though he i s paid f o r h i e s e r v i c e s 
from v l t h i n the State of lovft. 

The f a c t t h a t he i» a newspaper r e p o r t e r should not pro
h i b i t him frons having the b e n e f i t of the r e g u l a t i o n s . 

Very t r u l y youra, 

FJPi a©<3. 
Spec. A«st. A t t y Oen. 
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August 8, 1957 

1 V. 

Mr. Arthur P. Drohelm, J r , 
County Attorney 
C l a r i o n , Iowa 
Dear Mr, Draheims 

This Is to acknowledge r e c o l p t of your conrounlcat ion ' 
of August 5, 1957, In regard to questions r e l a t i n g to the 
admission end presence of minors In b i l l i a r d hoi I s . 

In anower to your f i r s t q u estion, the State of Iowa 
recognizes no d i s t i n c t i o n between the gamss o f b i l l l o r d s , 
p o o l , or snooker. Webster's Mew I n t e r n a t i o n a l D i c t i o n a r y 
d e f i n e s "snooker" as "a v a r i e t y of p o o l " . " P o o l " Is a gesss 
played on a b i l l i a r d t a b l e w i t h s i x pockets, Century D i c -

)' t l o n e r y i I t i s one o f the v a r i o u s o&vtss played on a s i x * 
pocket b i l l i a r d t a b l e , Standard D i c t i o n a r y ! and I t i s 
t r e a t e d i n Webster** Kew I n t e r n a t i o n a l D i c t i o n a r y and in 
the Encyclopaedia ftritennlca as a kind of b i l l i a r d s . See 
S t a t e v. Johnson. 108 Iowa 245, 79 N»W. 72, Hence, i n s o f a r 
as the p r o v i s i o n s o f S e c t i o n 726.9, Code 1954, as onronded, 
are concerned the terms " b i l l i a r d " , " p o o l " , and "snooker" 
would bo r$s&rdod as. being, synonymous, 

if | You next ask whether r e c r e a t i o n a l c e n t e r s supervised 
- J and maintained by c i t i e s would be v i o l a t i n g tho law i f they 

p e r n I t t a d minors t o play on b i l l i a r d t a b l e s In such c e n t e r s . 
Since our o p i n i o n o f January 22, 1957 (#57*1*28), the 

p r o v i s i o n s o f S e c t i o n 726.9, Code 1954, have been scmewhat 
changed, having been amended by Chapter 273, A c t s 57th C. A,, 
(House F i l e 229), and tho s t a t u t e now reads (under 1ineated 
p o r t i o n s having been added the r e t o by s a i d Chapter 273) as 
f o l lov/si 

•>Mo person who keeps a b i l l i a r d h a l l where bcrar 
Is s o l d , o r the agent, c l e r k , o r servant o f any such 
person, or any person having charge or c o n t r o l o f any 
such h a l l , s h a l l permit any minor t o remain i n such . 
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h e l l or to take p a r t In any of the games known 
as b i l l i a r d s . 

"Tho c o u n c i l In any c i t y or town s h a l l have 
' ffi^r by ordinance to e s t a b l i s h w l n l j m ^ 'age 

ll&jt* far *IWT*,j9f'.'**?•,,?\^2^\.9^!(PS^mP9 
£n*\r ccfrnl tfrflnce to b i l l l a r < T n i i l s »/,» ch do not 

' s e T O f c e r anXtTiTTr p j i r t I c l p a t l c n W l e i t e r e T r i 
In feha <?aTwa known as pool and ¥7T1 roroT. 
I t Is to be noted that the p r o h i b i t i o n of the s t a t u t e i s 

now l i m i t e d to " b i l l i a r d h a l l s rehire P f ^ r Is s o l d " , kftero f c r m e r l 
the p r o h i b i t i o n extended to " b I T U c r d b a l l s " c e n t r a l l y . Appar
e n t l y no r e s t r i c t i o n now e x i s t s as to b i l l i a r d h a l t s "which do 
not s e l l beer" unless such a r e s t r i c t i o n i s Imposed by a c t t y 
ordinance. The s t a t u t e 1 as now worded grants power to a c i t y o r 
town to e s t a b l i s h by ordinance mlnlotuca age I traits f o r the a m i s 
s i o n of minors t o b i l l i a r d h a l l s which do not s o i l frgyf snd t h e i r 

fa r t l c l p s t l o n %.4ille t h e r e i n In the g^tasS of pool end b i l l i a r d s , 
here Is nothing In the s t a t u t e t o prevent a c i t y c o u n c i l f r o o 

s e t t i n g env eg* l i m i t I t might d e s i r e . On the other hand, un<lQr 
S e c t i o n 3bo.8, subparagraph 2, Code 1954, p e r t a i n i n g t o the £on-
era) 11centI no powers o f c l t l o s and towns, a c i t y c o u n c i l might 
e n t i r e l y p r o h i b i t the o p e r a t i o n o f a b i l l i a r d h a l l w i t h i n I t s 
corporate l i m i t s . 

I t t h e r e f o r e appears th a t under the s t a t u t e , «» p r e s e n t l y 
worded. ( S e c t i o n 726.9), r e c r e a t i o n a l centers supervised and 
maintained by a c i t y may be e s t a b l i s h e d wherein minors may be 
permitted t o pla y a t tho gasae of b i l l i a r d s , p o o l , o r snooker, 
provided, however, that 00 beer Is s o l d a t such c e n t e r . This 
c o n c l u s i o n Is f u r t h e r strengthened by the " E x p l a n a t i o n " attached 
t o House F i l e 273, above r e f e r r e d t o . which among other t h i n g s 
s t a t e d that the proposed a c t " w i l l give cojsaunltles the r i g h t 
e s t a b l i s h a d d i t i o n a l d e s i r a b l e Inside r e c r e a t i o n f o r minors." 

I t r u s t t h i s answers your Inquiry* 
. >•] - j Very t r u l y yours, ." 

RRRO/fm ; [ RAPHAEL ft, R. DVORAK 
i F i r s t A s s i s t a n t Attorney General 

to 
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Mr. William S. C a h l l l 
County Attorney 
403-9 North Main S t r e e t 
Bur)Ington, Iowa 
Dear Mr. Can i l l s 

This i s to acknowledge r e c e i p t of your communication 
of J u l y 26, 1957. r e l a t i n g t o the e f f e c t of Chapter 119, Acts 
of the 57th General Assembly (House F i l e 345), which amends 
Section 247*20, Code of Iowa, 1954. 

Generally speaking, the laws, both o r i g i n a l and amenda
t o r y , are intended to be pro s p e c t i v e only and the presumption 
(s that s t a t u t e s are t o operate p r o s p e c t i v e l y and not r e t r o 
s p e c t i v e l y . In Sutherland, S t a t u t o r y C o n s t r u c t i o n , 3rd Ed., 
Volume 1, pages 434 e t seq., $1936, we f i n d t h i s statement 
r e l a t i n g to amendatory a c t s to o r i g i n a l l e g i s l a t i o n s 

"* * * * *. | n accordance w i t h the r u l e 
a p p l i c a b l e t o o r i g i n a l a c t s , i t Is presumed t h a t 
p r o v i s i o n s added by the amendment a f f e c t i n g sub
s t a n t i v e r i g h t s are intended t o operate prospec
t i v e l y * P r o v i s i o n s added by the amendment tha t 
a f f e c t s u b s t a n t i v e r i g h t s w i l l not be construed 
t o apply t o t r a n s a c t i o n s and events completed p r i o r 
to i t s enactment unless the l e g i s l a t u r e has expres
sed I t s Intent to that e f f e c t o r such i n t e n t Is 
c l e a r l y Implied by the language of the amendment or 
by the circumstances surrounding I t s enactment* 
» * * * * • , )n the absence o f a saving clause 

or s t a t u t e o r some other c l e a r I n d i c a t i o n that 
l e g i s l a t i v e i n t e n t i s to the c o n t r a r y , p r o v i s i o n s 
added by the amendment tha t a f f e c t procedural 
r i g h t s - l e g a l remedies • are construed to apply 
t o a l l cases pending a t the time of i t s enactment 
and a l l those commenced subsequent thereto, * * * *. 
But the new p r o v i s i o n s w i l l not a f f e c t a proceeding 
e n t i r e l y c l o s e d before the amendment became e f f e c 
t i v e * " 
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Applying the above quoted rules to your s i t u a t i o n , I t 
would seem that the amendment to Section 247*20 by the 57th 
General Assembly would apply only to those sentences Imposed 
and suspended subsequent to July 4, 1957* We r e a l i z e , of 
course, that I t i s desirable to "clear the dockets" of many 
of these o l d suspended sentences which have been on record 
for many years* However, we would also l i k e to point out 
that in felony cases the mere discharge from suspended sen
tence by the Court would not In I t s e l f restore any of the 
c i t i z e n s h i p r i g h t s , p r i v i l e g e s , and Immunities which were 
f o r f e i t e d by reason of the conviction. The defendant's 
c i v i l r i g h t s would s t i l l be subject to a l l the d i s a b i l i t i e s 
flowing from such judgment of conviction. Such f o r f e i t e d 
rights can only be restored to him by the Governor, and In 
such a case It seems that time and e f f o r t would be conserved 
If the convicted person would apply f o r both a f i n a l discharg 
from suspended sentence and a restoration of c i t i z e n s h i p to 
the Governor rather than by applying f i r s t to the D i s t r i c t 
Court f o r a discharge and secondly to the Governor for a 
restoration of h i s c i t i z e n s h i p r i g h t s and p r i v i l e g e s . 

For your Information we are enclosing herewith forms 
of application presently in use by the Governor's o f f i c e , 
together with forms of "F i n a l Discharge From Suspended Sen-
tence" and "Final Discharge From Suspended Sentence and 
Restoration of C i t i z e n s h i p " . 

Very t r u l y yours, 

RRRD/fm 
Encs RAPHAEL R. R. DVORAK 

F i r s t Assistant Attorney General 
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Mr. Bruce F. S t i l e s 
State Conservation D i r e c t o r 
State Conservation Commission 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 19th u l 
In which you have submitted the f o l l o w i n g ! 

"Your a t t e n t i o n Is c a l l e d to Section 107.13, 
Code of 1954, and to Section 3, Chapter 45, 
Acts of the 54th General Assembly as amended 
by Acts of the 57th General Assembly, In regard 
to the requirement of the State Conservation 
Commission to employ a St a t e F o r e s t e r . 
"For the past twenty years or more t h i s depart
ment has employed Pr o f e s s o r MacDonald of Iowa 
State College at a s a l a r y of approximately 
$750.00 a year to represent Iowa In the o f f i c l a l 
c a p a c i t y of S t a t e F o r e s t e r . At the present and 
during much of t h i s p e r i o d of time we have a l s o 
employed a t r a i n e d f o r e s t e r to serve In the capa
c i t y of Superintendent of F o r e s t r y , t h i s p o s i t i o n 
being an a c t i v e , f u l l - t i m e p o s i t i o n . 

"The p o s i t i o n h e l d by Professor MacDonald has 
been only part-time and the p r i n c i p a l c a p a c i t y 
that he has served in has been to represent the 
State at National and D i s t r i c t meetings of 
f o r e s t e r s . 
"In view of the laws passed s i n c e the enactment 
of Section 107 .13 we r e s p e c t f u l l y request your 
o p i n i o n as to whether It would be le g a l to dispense 
with the s e r v i c e s of Professor MacDonald, who Is 
now on retirement at Iowa S t a t e College) and If 
the requirements of the law would be f u l f i l l e d In 
co n t i n u i n g the employment of our p r e s e n t l y employed 
Superintendent of F o r e s t s who would, act In the capa
c i t y of a State F o r e s t e r , but whose t i t l e would be 
Superintendent of F o r e s t s . " 



Mr. Bruce F. S t i l e s 2 August 8, 1957 

Subsequent the r e t o Mr. C. M. Frudden, a member of the 
Commission, In a l e t t e r to t h i s department d i r e c t e d to the 
problems submitted In your l e t t e r and s p e c i f i c a l l y asking whether 
the Commission must continue the o f f i c e of State F o r e s t e r and, 
If so, whether the d u t i e s of the S t a t e F o r e s t e r and those of the 
Superintendent of F o r e s t r y could be c o n s o l i d a t e d Into one and 
to one I n d i v i d u a l . In r e p l y thereto I advise as f o l l o w s t 

1. S e c t i o n 107.13, 1954 Code, provides as f o l l o w s : 
" O f f i c e r s and employees. Said d i r e c t o r s h a l l , 
w i th the consent of the commission and at such 
s a l a r y as the commission s h a l l f i x , employ such 
a s s i s t a n t s , I n c l u d i n g a p r o f e s s i o n a l l y t r a i n e d 
s t a t e f o r e s t e r of recognized standing, as may 
be necessary to c a r r y out the d u t i e s Imposed 
by t h i s chapter on the commission; a l s o and 
under the same c o n d i t i o n s , s a i d d i r e c t o r s h a l l 
appoint such o f f i c e r s as may be necessary to 
enforce the laws, r u l e s , and r e g u l a t i o n s , the 
enforcement of which are her e i n Imposed on s a i d 
commission. Said o f f i c e r s s h a l l be known as 
s t a t e conservation o f f i c e r s * The s a l a r i e s of 
the s t a t e conservation o f f i c e r s s h a l l not exceed 
t h i r t y - s i x hundred d o l l a r s per year." 
Note that the d i r e c t o r s h a l l , w ith the consent of the Com

mi s s i o n , employ a s s i s t a n t s Including a p r o f e s s i o n a l l y t r a i n e d 
State Forester to c a r r y out the p r o v i s i o n s of Chapter 107. Under 
the foregoing s t a t u t e the D i r e c t o r Is r e q u i r e d among other things 
to appoint a State F o r e s t e r , however, such power Is e x e r c i s e d with 
the consent of the Conservation Commission. Withholding by the 
Commission of I t s consent to the employment of a State F o r e s t e r 
would r e s u l t in discontinuance of such employment and there would 
be no designated State F o r e s t e r . 
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2* I f i n d no s p e c i f i c s t a t u t o r y o f f i c e designated as 
Superintendent of F o r e s t r y . 1 assume t h i s employment a r i s e s under 
the a u t h o r i t y of S e c t i o n 107.21, subsection 2, p r o v i d i n g as f o l l o w s : 

"2. A d i v i s i o n of lands and waters which s h a l l 
include matters r e l a t i n g to s t a t e waters, s t a t e 
parks, f o r e s t s and f o r e s t r y , and lakes and 
streames, I n c l u d i n g matters r e l a t i n g to s c e n i c , 
s c i e n t i f i c , h i s t o r i c a l , a r c h a e o l o g i c a l , and 
r e c r e a t i o n a l matters." 
I am of the o p i n i o n that the d u t i e s of the S t a t e F o r e s t e r , 

I f no appointment Is made, could be assumed by the Superintendent 
of F o r e s t r y . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

JAMES H. GRITTGN 
A s s i s t a n t Attorney General 

OStMKB 



i w; ociies ana use Tax Division: Taxability of drugs and medicines —~ 
purchased outside of the state of Iowa; decided that H.F. 162 Acts of A. 
gives exemption under the sales tax act to these items, but there is no exemption 
under the Use Tax Act. 

August B, 1957 

State fax Commission 
State Office Bldg. 
Dee Koines. Iowa 

Attentions Mr. Leon N. Miller, Chairman 
Dear Mr. Millers 

this Is to acknowledge receipt of your letter dated July 10, 
1957, addressed to Mr. Wilson, i n which you request an opinion 
on the following questions; 

"Under SF 117 (H. F, 162), passed by the 57th G. A., 
does this b i l l excsapt the purchase of drugs and 
medicine by a veterinarian from sales tax and i f 
so, I would inquire i f drug* and medicine are ex
empt from use tax on a l l out of state purchases." 
trim 
Jn conclusion, we would l i k e an opinion as to 
whether or not SF 117 (H.F. 162) has any legal 
application on the Use Tax Chapter, namely Chapter 
423 of the 1954 Code of Iowa." 

The Amendment referred to i s entitled "Sales Tax Exemption 
to Farmers." The applicable portion provide©! 

"Section 1, Section Four hundred twenty-two point 
forty-two (422.42) subsection three (3), Code 1954, 
i s hereby amended by inserting In line eight (8) 
after the word •limestone' the following words, »or 
materials, but not tools or equipment, which are to 
be used i n disease control, weed oontrol, insect 
control or health promotion of plants or livestock 
produced, as part of agricultural production for 
market,K 

The statute containing the amendment now provides as 
followss 

"422.42 Definitions. 
The following words, terms and phrases, when used 

i n this division, have the meanings ascribed to them 
i n this section, except where the context clearly 
indicates a different meanings 
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3. *Retail sale* or 'sale at r e t a i l * means the sale 
to a consumer or to any person for any purpose, 
other than for processing or for resale of tangi
ble personal property and the sale of gee, e l e c t r i c i t y , 
water, and communication service to r e t a i l consumers or 
users, but does not Include commercial f e r t i l i s e r or 
agricultural limestone or materials, but not tools 
or equipment, which are to be used i n disease control, 
weed control, insect control or health promotion of 
plants or livestock produced as part of agricultural 
production for market." 

Section 423.2 pertaining to use tax, entitled 'Imposi
tion of Tax," provides* 

J uAn excise tax i s hereby imposed on the use i n t h i s 
state of tangible personal property purchased on 
or after the effective date of this Chapter for use 
i n this state, at the rate of two percent of the 
pojrtthase price of such property. Said tax i s hereby 
implied upon every person using such property within 
this state u n t i l such tax has been paid directly to 

' the county treasurer, to a retailer, or to the com
mission as hereinafter provided," 

A review of sections 422*45 and 423.4, the sections of 
the Code providing for exemptions under the sales tax and 
use tax acts respectively, are of no assistance i n deciding 

)) this question. 
Section 423.4-6 provides: 

"The use i n this state of the following tangible 
personal property i s hereby specifically exempted 
from the tax imposed by this Chapter* 

6* Tangible personal property, the gross receipts 
from the sale of which are exempted from the r e t a i l 
sales tax by the terms of section 422.45.* 

Section 422.45 does not include the exception given i n 
I section 423.4. 

In construing the sales tax act as amended and section 
423.2 of the use tax act, both should be allowed to stand i f 
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violence i s not thereby done to the language of either. 
It i s dear that H. F. 162 cannot be construed to be an 
express amendment of Section 423*2 since this section was 
not mentioned i n the Act. 

The purpose of the use tax act i s to place Iowa retailers 
en an equal competing basis with firms outside the borders 
of the state. The amendment of the sales tax act without 
amendment of the use tax act gives to Iowa retailers a price 
advantage i n the mount of the tax. There would seem to be 
no violation of publio policy i n this result. 

Therefore, i t would seem that H. F. 162 exempts the pur
chases of drugs and medicines from the sales tax so long 
as they are used M i n disease control . . . or health pro
motion of plants or livestock produced as part of agricultural 
production for market.1* 

Certainly the exclusion refers to "livestock produced as 
part of agricultural production for market." This would necessar
i l y omit drugs and medicines obtained for animals commonly thought 
of as pets. 

Black's Law Dictionary defines agriculture as, 
"The art or science of cultivating the ground, i n 
cluding the harvesting of crops, and i n a broad 
sense, the science or art of production of plants 
and animals useful to man, including i n a variable 
degree, the preparation of these products for man's 

• • • 
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It would seem that the animals referred to i n H. F. 162 are 
those animals ordinarily raised i n connection with cultivation 
of the s o i l such as poultry, hogs,, cattle and sheep. It would 
seem that someone raising fur bearing animals for market would 
not be allowed the exemption, 

I conclude that the use tax w i l l be payable on a l l out of 
state purchases of drugs and medicines for agricultural 
health promotion and disease control. Except for the policy 
of the use tax act, this act would also apply to the instate 
purchases of these items. 

I conclude further that H. F. 162 has no application to the 
use tax act since i t appears that no section of the use tax 
act refers to section 422.42, which i s the amended section. 

lours very truly. 

FJPtbmo 

FMMG18 J . 
Special Assistant Attorney General 
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Seferoace I s hereby eado to i n t r a - o f f i c e cosaMnloatlon of date, 
J u l y I . 1857, rcadlog as followst 

••During the years County Boards have beea l a existence, 
they have maintained Minutes of the tooting. Zn m m 
instusees those records have becoae rather voluminous. 
Questions have bee* r a i s e d as to whether so«e of the older 
volusee night too destroyed. 

"Insofar so tho State Department i s concerned, we are of 
tho opinion that such records could bo destroyed oaly mltor 
so audit i s completed l o tho County. Only tho records e x i s t i n g 
p r i o r to tho completion date of tho audit could bo destroyed* 
However, i t has occurred t o us that these are p u b l i c agency 
records sod therefore, there say bo a statute covering t h e i r 
preservation osddestruction. The Board *s opiate* would bo 
appreciated.** 

There i s no statutory authority whereby County Boards say destroy 
say recorde. we c a l l t o your a t t e a t l o a tho following statutory 
provisions under which such records say bo disposedx 

" Sec. 343.13 Mlnatore photographic copies of records. Any 
county o f f i c e r j ^ y , at h i * d i s c r e t i o n , sake photographic, 1 

photostatic, m l c r o f l i s , slorocard, or other accurately r e * 
produced copies, on a durable medluo f o r so reproducing the 
o r i g i n a l , of records, reports sod other papers e i t h e r f i l e d 
or recorded to h i s o f f i c e , shea such copies have been aade 
and have beea properly f licensed l e e r e d , 'the county' ̂ H c c r 
oay, on approval or a'Judge of the d i s t r i c t court of the 
^ u d i c l a T d t s t r l c t , destroy the ori g i n a T records', r e p o r i i o r 
oil i e r papcro^'thelfc mro sore thao*^enyearo o l d 'or'"place ^hca 1b__ 
TSe possession o i a museum or h i s t o r l e a i society wllllag~Tb~ 
accept i h c a . w " ' ." ' • 

* Sec. 303.9 Archives, 
s e e 
9. Custody of archives. The curator s h a l l bo tho trustee 
and custodies of tho archives of Iowa, except that ouch custody 
s h a l l aot bo ooastrood t o ioclode county o r M u n i c i p a l arcEIves 

' U D l c * * *boT are voiuntarjuy cepositeo with the curator ang'iTta 
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h i * w r l t t e a coascat* Too curator s h a l l prescribe auch 
ruics"aaa"l-cguIiiIono as aro accessary to coo that such 
archives aro systematically arranged i a s u i t a b l e containers 
properly labeled t o show t h e i r contents and order of f i l i n g 
before they say bo transferred to hie custody 
"sec* S 0 3 . l l Eeaoval of o r i g i n a l , s e e 
Tho curator s h a l l annually aubmlt to the trustees a l i s t 
of papers aad docoaeato which have no further value, and 
upon approval of s a i d t r u s t e e s , such i t e a * amy be destroyed. 

I t i s doubtful that einutee of aoetifigs are o f o a f f i c i o a t imp or t -
aaco t o mlcrof i l a as a permaaeat record. 
I t would appear* therefore, that such records might be transferred 
t o the State archives with tho ooaseat of tho ears t o r aad oveatually 
might bo ordered destroyed* 

Tours very t r u l y , 

rriaxx D. BXAXCO 
aoaistaat atteraey Ceaeral 

fDB/sp 
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August 9, 1957 

Miss Ernestine G r a f t o n , D i r e c t o r 
State T r a v e l i n g L i b r a r y 
H i s t o r i c a l B u i l d i n g 
l o c a l 
Oear Madam: 

This w i l l acknowledge r e c e i p t of yours in which you 
s t a t e the f o l l o w i n g : 

"At the r e g u l a r q u a r t e r l y meeting today the 
Iowa State T r a v e l i n g L i b r a r y Board of Trustees 
Inst r u c t e d me to request of you an o p i n i o n con
cerning the d i s p o s i t i o n of c e r t a i n books and 
m a t e r i a l s . S p e c i a l l y the Board wishes to know 
i f the f o l l o w i n g p o l i c y i s l e g a l w i t h i n the 
r e s p o n s i b i l i t i e s assigned the Board by laws 
"The Board approves the d i s p o s i t i o n of books, 
p e r i o d i c a l s , s e r i a l s and other r e l a t e d l i b r a r y 
m a t e r i a l s not needed, or worn out i n the >>tidg-
ment of the s t a f f , In the f o l l o w i n g manner#° 
" I , D i s c a r d . 
" i . Transfer to any one of the State supported 
i n s t i t u t i o n s which want them. 
"3. Sale. 
"Any f i n a n c i a l gain w i l l be c r e d i t e d to the 
Iowa State T r a v e l i n g L i b r a r y i n a t r u s t fund." 
In r e p l y thereto I advise that I f i n d no express a u t h o r i t y 

In Chapter 1^7, Acts of the F i f t y - s i x t h General Assembly, estab
l i s h i n g the Iowa State T r a v e l i n g L i b r a r y to make d i s p o s i t i o n of 
c e r t a i n books and m a t e r i a l s as proposed. I t h e r e f o r e advise you 
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that the p o l i c y proposed exceeds the power vested In the T r a v e l i n g 
L i b r a r y by the f o r e g o i n g chapter. However, there Is a general 
a u t h o r i t y vested In the Executive Council to dispose of State 
owned personal property t h a t i s no longer needed or i s u n f i t 
f o r use* See Section 19.23, Code 195**, and see Sections 303.9 
and 303.10, Code 195^. f o r use by the several departments of State 
in the d i s p o s i t i o n of manuscripts, e t c . that you d e s i r e discarded 
or f o r which storage space i s not a v a i l a b l e . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 



August 12, 1957 

Mr. Charles W. Wagner 
Superintendent of B u i l d i n g s 
and Grounds 
B u i l d i n g 
Dear S i r : 

in answer to yours of the 9th Inst, asking f o r f u l l informa
t i o n on Employees 1Retirement taws and Information s p e c i f i c a l l y as 
to the time of retirement under the Iowa P u b l i c Employees' R e t i r e 
ment System, I advise that under the p r o v i s i o n s of Se c t i o n 97B.45, 
Code 195**, an employee may v o l u n t a r i l y r e t i r e on the f i r s t day of 
any month c o i n c i d i n g w i t h or f o l l o w i n g the date he a t t a i n s the 
age of s l x t y * f I v e . Compulsory retirement of an employee Is r e 
qui r e d no l a t e r than the f i r s t day of the month c o i n c i d i n g w i t h 
or next f o l l o w i n g the date he a t t a i n s the age of seventy except 
as otherwise provided In Se c t i o n 97B.46, Code 195**. S e r v i c e a f t e r 
a t t a i n i n g the age of seventy Is c o n t r o l l e d by Se c t i o n 97B.46, Code 
195**, which provides as f o l l o w s : 

" S e r v i c e a f t e r age seventy. A member may, on 
the request of the employer, remain In the 
a c t i v e employ of the employer beyond the date 
he a t t a i n s the age of seventy f o r such p e r i o d 
o r periods as the employer from time to time 
s h a l l approve. The member s h a l l r e t i r e from 
the employment of the employer at the end of 
the l a s t approved p e r i o d , on the f i r s t day of 
the month next f o l l o w i n g o r c o i n c i d i n g w i t h 
such date." 



Mr« Charles W. Wagner - 2 August 12, 1957 

The foregoing s t a t u t e s are unaffected by Chapter 70, Code 
1954, being the S o l d i e r s Preference Law. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSiHKfi 



A r e l i g i o u s i n s t i t u t i o n t h a t has r e c o r d e d i t s deed of conveyance 
but has not f i l e d i t s c l a i m f o r exemption b e f o r e J u l y 1 o f the 
t a x year i s not e n t i t l e d to the exemption p r o v i d e d by §427.1(9) 

Mr. Robert W. Burdette 
Decatur County Attorney 
Leon, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 31st u l t . 
In which you submitted the f o l l o w i n g ! 

"Mr. Otto B. Akers, Decatur County Assessor, has 
asked that I w r i t e to your o f f i c e requesting an 
o f f i c i a l Attorney General's Opinion on the f o l l o w 
ing q u estion: 
"A church o r g a n i z a t i o n acquires a piece of r e a l 
e s t a t e a f t e r the date of J u l y 1, 1957, but p r i o r 
to the date of l e v y , from a p r i v a t e owner, the 
church uses the property f o r r e l i g i o u s purposes. 
The deed was p r o p e r l y recorded as of the date of 
t r a n s f e r , but of course, the a p p l i c a t i o n f o r tax 
exemption would not have been f i l e d p r i o r to J u l y 
1» 1957, s i n c e the church d i d not yet own the prop
e r t y on that date. 

"Would i t be proper to a l l o w a tax exemption on t h i s 
property f o r the tax year 1957, s i n c e I t was being 
used f o r r e l i g i o u s purposes p r i o r to the date of 
levy In that year? 
"Your e a r l y c o n s i d e r a t i o n w i l l be appreciated." 
In r e p l y t h e r e t o I a d v i s e as f o l l o w s . In an o p i n i o n dated 

J u l y 29, 1955, appearing In the Report of the Attorney General f o r 
1956 at page 80 d e a l i n g w i t h the question of exemption from taxa
t i o n under Section 427.1, subsection 9, and r e f e r r i n g s p e c i f i c a l l y 
to S e c t i on 427.1, subsection 24, and Section 427.1, subsection 27, 
i t was s a i d : 

August 13, 1957 

^ 7"* f- /. / Y\ 
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"The e f f e c t of the s e c t i o n s r e f e r r e d to i s t o 
r e q u i r e a s s o c i a t i o n s of war veterans, and l i t e r a r y , 
s c i e n t i f i c , c h a r i t a b l e , a g r i c u l t u r a l , benevolent, 
and r e l i g i o u s I n s t i t u t i o n s and s o c i e t i e s which de
s i r e to c l a i m tax exemption f o r r e a l property used 
by them s o l e l y f o r t h e i r a p p r o p r i a t e o b j e c t s , t o 
f i l e a statement w i t h the assessor by February 1, 
or the Board of Review or A u d i t o r no l a t e r than 
J u l y 1, of the year f o r which exemption Is claimed. 
»»**** 
" A c c o r d i n g l y , we h o l d that If r e a l property Is 
to be exempt from tax under the p r o v i s i o n s of 
s e c t i o n 427.1 ( 9 ) , I t must meet a l l the q u a l i f i 
c a t i o n s r e q u i r e d by t h a t s e c t i o n on the date of 
levy of t a x , Including the p r e r e q u i s i t e f o r 
r e c o r d a t i o n of deed o r l e a s e , and In a d d i t i o n 
must meet the p r e r e q u i s i t e s in s e c t i o n s 427.1 
( 2 4 ) — 4 2 7 . 1 ( 2 7 ) . * * * **' 
While the f a c t u a l s i t u a t i o n submitted appears to be d i f f e r e n t 

from any of the s i t u a t i o n s in the foregoing o p i n i o n r e f e r r e d t o , 
the foregoing r u l e of law bars the allowance of the exemption 
sought by your l e t t e r , i t i s t r u e that the claimant on the day of 
levy w i l l have met|a11 of the c o n d i t i o n s precedent to exemption 
except the f i l i n g of the c l a i m f o r exemption. It l a a r e l i g i o u s 
I n s t i t u t i o n using I t s property o n l y f o r that purpose and has r e 
corded the deed of conveyance but has not f i l e d i t s c l a i m f o r exempt-, 
t i o n before J u l y I. Lacking t h a t , t a x a t i o n being the r u l e and 
exemption the exception and the burden being upon the c l a i m a n t , 
the proposed exemption Is unallowable. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OStMKB 



Clgerette Division: Legality of retailers seHing cigarettes at regular retail 
price per carton and giving compSementary carton of coca cola; interpretation 
of ch. 55lAJdecided-that this violates the "basic cost of cigarettes" provisions 
of the law since retailer pays the cost of both cigarettes and coca cola. 

August 13, 1957 

Mr. Thomas J . Keleher, Director 
Cigarette and Beer Revenue Dept., 
Building. 

Dear Mr. Keleher: 

l o u r l e t t e r dated August 8; 1957, addressed to Mr. Leon M i l l e r , 
requesting an opinion on the l e g a l i t y of certain r e t a i l e r s s e l l i n g 
cigarettes at the regular r e t a i l price per carton and including 
therewith a complementary carton of Coca-Cola or some other s i m i l a r 
sale inducement, . ha3 been referred to me f o r reply. 

Section 551A.A, Code, e n t i t l e d "Combination sales", provides: 

"In a l l offers f o r sale or sales involving cigarettes and 
any other item at a combined price, and i n a l l offers f o r sale, 
or sales, involving the giving of any g i f t or concession of any 
kind whatsoever (whether i t be coupons or otherwise), the whole
saler's or r e t a i l e r ' s combined s e l l i n g price s h a l l not be below 
the cost t o the wholesaler or the cost to the r e t a i l e r , respec
t i v e l y , of the t o t a l of a l l a r t i c l e s , products, commodities, g i f t s 
and concessions included i n such transactions; i f any such a r t i c l e s , 
products, commodities, g i f t s or concessions , s h a l l not be cigarettes, 
the basic cost'thereof s h a l l be determined i n l i k e manner as provided 
i n subsection 8 of section 551A.2." 

Section 551A.2, e n t i t l e d "Definitions", provides: 

"When used i n any part of t h i s chapter, the following words, 
terms and phrases s h a l l have the meaning ascribed to them except 
where the context c l e a r l y indicates a different meaning: * * * 

"8. 'Basic cost of cigarettes' s h a l l mean whichever of the two 
.'• following amounts i s lower, namely, (a) the true invoice cost of 

cigarettes t o the wholesaler or r e t a i l e r , as the case may be, or 
(b) the lowest replacement cost pf cigarettes to the wholesaler 
or r e t a i l e r i n the quantity l a s t purchased, l e s s , i n either case, 
a l l trade discounts and customary discounts for cash, plus the f u l l 
face value of any stamps which may be required by any cigarette tax 
act of t h i s state, unless included by the manufacturer i n his l i s t 
p r i ce, * * *" 



#2 
Thomas J. Keleher 
August 13, 1957 

In the example which you have submitted for an opinion, i t i s my 
understanding that the retailer purchases both the cigarettes at his 
wholesale cost and also purchases the Coca-Cola at his wholesale cost, 
a carton of which Coca-Cola he gives with the purchase of each carton 
of cigarettes of a particular brand. 

It i a also my understanding that the cigarette company then re
imburses the retailer the f u l l r e t a i l price of the Coca-Cola. 

Since the ret a i l e r , i n the f i r s t instance, purchases both the 
Coca-Cola and the cigarettes, then his sale at less than cost becomes 
a sale i n violation of Section 551A.4 of the Code of Iowa, 1954* 

If you have any further questions regarding this matter, please 
let me know. 

Yours very truly, 

FJP:r 
Francis J . Pruss 
Special Assistant Attorney General. 



August 14, 1957 

Iowa Board of Parole 
B u i l d i n g 

Ret 0 1Bryan C o l v i n , 20732*ISR 
Attention} Mr. R. W. Bobzin, Secretary and D i r e c t o r o f P a r o l e 

Gentlemens 
This i s to acknowledge r e c e i p t o f your communication of 

August 9, 1957» wherein you request an o p i n i o n of t h i s depart* 
ment on the f o l l o w i n g quest 1 onj A pr i s o n e r has been c o n v i c t e d 
upon two separate o f f e n s e s (breaking and e n t e r i n g and breaking 
j a i l ) and has received sentences to run c o n s e c u t i v e l y ) a p p l i * 
c a t i o n i s now made f o r a p a r o l e of the pr i s o n e r d u r i n g the time 
o f h i s s e r v i c e under the f i r s t sentence and before the e x p i r a t i o n 
t h e r e o f j does the Board of Parol e have j u r i s d i c t i o n to r e l e a s e 
the p r i s o n e r on pa r o l e before the commencement of h i s second 
sentence? 

Please be advised that where a defendant i s co n v i c t e d o f 
two offenses and the order of commitment s p e c i f i e s that the sec* 
ond term s h a l l begin at the e x p i r a t i o n of the f i r s t , the Board 
of Parole has j u r i s d i c t i o n to grant a parole i f the p r i s o n e r i s 
e l i g i b l e even though none o f the second sentence has been served. 
However, the Board o f Parol e can not pa r o l e such p r i s o n e r under 
the f i r s t sentence without p a r o l i n g him f o r the second sentence, 
f o r the reason that under S e c t i o n 789.14, Code 1954, both sen
tences are construed as one continuous term of imprisonment. As 
a u t h o r i t y f o r t h i s p o s i t i o n , see 1934 AGO 728 and 1928 AGO at 
page 282. See a l s o 1932 AGO 229. 

Very t r u l y yours, 
RRRD/fm 

RAPHAEL R. R* DVORAK 
F i r s t A s s i s t a n t Attorney General 
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Mr. R u s s e l l I. Brown 
A c t i n g Commissioner 
Department of P u b l i c Safety 
L O C A L 
A t t e n t i o n : Mr. J . F. Carlson 
Dear S i r : 

Reference Is made to your recent Inquiry as to whether or 
not your Department can reduce the number of c e r t i f i c a t e containers 
to be f u r n i s h e d to County Treasurers below the number of motor 
v e h i c l e s r e g i s t e r e d in the County the preceding year. This Is 
suggested as a p o s s i b l e economy measure. 

Section 321.167 of the 1954 Code of Iowa reads as f o l l o w s : 
"Del 1very of p l a t e s or emb1 ems. On or before 
the f i r s t <3ay of December of each year, the 
department s h a l l d e l i v e r or cause to be d e l i v e r e d 
to the county t r e a s u r e r of each county, a p p r o x i 
mately as many d u p l l e a t e number|p1ates and c e r 
t i f i c a t e c o n t a i n e r s as there are motor v e h i c l e s 
r e g i s t e r e d <. such county during the preceding 
year, the p l a t e s so d e l i v e r e d to each county 
treasur e r to be in numerical sequence. 
"In 1 leu of p l a t e s , the department may f u r n i s h 
the county t r e a s u r e r s appropriate d i s t i n g u i s h i n g 
emblems as provided In s e c t i o n 321.34." 
The language of the s t a t u t e would appear to be mandatory 

si n c e the word " s h a l l " Is used. The f o l l o w i n g Code S e c t i o n , 321.168, 
sets f o r t h the requirements f o r a d d i t i o n a l d e l i v e r i e s in the same 
language. It i s t h e r e f o r e the o p i n i o n of t h i s o f f i c e that the l a n 
guage of the s t a t u t e must be f o l l o w e d and the c e r t i f i c a t e containers 
s h a l l be f u r n i s h e d f o r approximately the number of v e h i c l e s r e g i s 
tered In each county d u r i n g the preceding year. It Is suggested, 
however, that If an i n d i v i d u a l County Treasurer had a stock on 
hand or would waive the requirement by s t a t i n g that he would not 
need h i s f u l l quota you might reduce h i s d e l i v e r i e s to s u i t h i s 
p a r t i c u l a r needs. 

Re: F u r n i s h i n g of C e r t i f i c a t e Containers 

Very t r u l y yours, 

DCSjMKB 
DON C. SWANSON 
A s s i s t a n t Attorney General 



August 14, 1957 

Mr. R u s s e l l 1. Brown 
A c t i n g Commissioner 
Department of P u b l i c Safety 
L O C A L 
Dear S i n 

Reference i s made to your l e t t e r asking f o r an o p i n i o n on 
the f o l l o w i n g question: 

"A truck Is engaged In h a u l i n g rock from a quarry 
to a crushing p l a n t and uses a l o c a l p u b l i c road 
f o r a. d i s t a n c e of about 900 f e e t , would t h i s v e h i c l e 
be exempt from r e g i s t r a t i o n under the p r o v i s i o n s 
set out In Paragraph 5 of Section 321.18? 
"This v e h i c l e Is l i c e n s e d f o r a Class ^B 1 r e g i s t r a 
t i o n which was Intended to cover I t s use on the 
r e t u r n t r i p empty, and using another road f o r a 
d i s t a n c e which exceeds 1,000 f e e t . The Class 'B' 
r e g i s t r a t i o n covers the empty weight of the v e h i 
c l e . " 

S ection 321.18, s«b*e6!|ton 5, of the 1954 Code of Iowa, 
reads as f o l l o w s : 1 1 •< 

"Any v e h i c l e which Is used e x c l u s i v e l y f o r I n t e r -
p l a n t purposes In the o p e r a t i o n ot an i n d u s t r i a l 
or manufacturing p l a n t , cons I s t i n g of a s i n g l e ~ u h l t 
comprising a group or b u i l d i n g s separated by s t r e e t s , 
a l l e y s , or ranroa^dHEracks, and which v e n l c t e i s 
s o l e j y to t r a n s p o r t m a t e r i a l s from one part of the 
p l a n t to another or trom an adjacent r a l iroacTYrack 
to the p l a n t and In so doing i n c i d e n t a l l y using 
s a i d s t r e e t s or a l l e y s f o r not more than one 
thousand f e e t . " (UnderlJnlng ours) 
Such an exception from the r e g i s t r a t i o n requirements of t h i s 

s t a t e must be s t r i c t l y construed. The s t a t u t e in c l e a r language 
r e q u i r e s the excepted v e h i c l e to be used " e x c l u s i v e l y f o r i n t e r p l a n t 
purposes" and " s o l e l y to t r a n s p o r t m a t e r i a l s from one part of the 
p l a n t to another". The p l a n t must c o n s i s t of o "group of b u i l d i n g s 
separated by s t r e e t s , a l l e y s , or r a i l r o a d t r a c k s " . 

Kn -A 
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I t Is the o p i n i o n of t h i s o f f i c e that under the f a c t s given 
the v e h i c l e Is not used e x c l u s i v e l y In the o p e r a t i o n suggested 
s i n c e I t Is admittedly l i c e n s e d f o r other purposes. N e i t h e r does 
the crushing p l a n t f a l l w i t h i n the s t a t u t o r y d e f i n i t i o n o f an 
I n d u s t r i a l or manufacturing p l a n t . We are t h e r e f o r e of the o p i n i o n 
that t h t s operation does not f a l l w i t h i n the exception and f u l l 
r e g i s t r a t i o n should be r e q u i r e d . 

v Very t r u l y yours, 

BON C. SWANSON 
A s s i s t a n t Attorney General 

DCSiMKB 



HEADNOTE: S e c t i o n 12^.6 p r o v i d e s the a u t h o r i t y f o r arid -the amount 
of r e f u n d upon the v o l u n t a r y s u r r e n d e r o f c l a s s "B" beer p e r m i t s . 

August 15, 1957 

Mr. A, E l t o n Jensen 
County Attorney 
Bedford, Iowa 
Dear S i r : 

In your l e t t e r o f August 8, 1957* you set out the 
f o l l o w i n g question and problem: 

"May the Board o f Supervisors o f a County 
make a p r o r a t i n g o r any other reduction of the 
annual minimum f e e f o r a c l a s s "B" beer permit 
under the p r o v i s i o n s o f Section 124.24 of the 
Code of Iowa, 1954? 

"The Board o f Supervisors of Taylor County 
Is c o n s i d e r i n g the Issuance o f a Class B beer 
permit to an a p p l i c a n t f o r permission to s e l l 
beer a t the Taylor County F a i r and the question 
i s whether a permit f o r a p e r i o d o f l e s s than 
a year can be Issued f o r l e s s than the annual 
minimum fee as set f o r t h by S e c t i o n 124.24 o f 
the Code," 
The permissive procedure In t h i s s i t u a t i o n would be 

c o n t r o l l e d by Section 124.6, Code 1954, This s e c t i o n In 
p e r t i n e n t part reads as f o l l o w s * 

"124.6 Tenure » c h a r a c t e r of permittee * 
v o l u n t a r y surrender o f permit - refund. A l l 
permits provided f o r i n t h i s chapter s h a l l e x p i r e 
a t the end o f one year from the date o f issuance, 
and may be renewed f o r a l i k e p eriod upon a p p l i 
c a t i o n being made t h e r e f o r to the proper author I* 
t i e s as In t h i s chapter provided. * * * * * 

"Any c l a s s "B" permittee * * * * may volun
t a r i l y surrender any permit. Issued under t h i s 
chapter, to the I s s u i n g a u t h o r i t y and when so 
surrendered the I s s u i n g a u t h o r i t y s h a l l refund 
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to the person so surrendering the permit a pro* 
portlonate amount of the permit fee paid f o r 
such permit as follows) If surrendered during 
the f i r s t three months of the period for which 
said permit was Issued the refund s h a l l be three* 
fourths of the amount of the permit feej If sur* 
rendered more than three months but not more than 
s i x months a f t e r Issuance the refund s h a l l be one* 
half of the amount of the permit ffiej i f surren
dered more, than s i x months but not more than nine 
months a f t e r issuance the refund s h a l l be one* 
fourth of the amount of the permit fee. No 
refund s h e l l be made, however, for any permit 
surrendered more than nine months aft e r Issuance* 

1 am of the opinion that,the Legislature having set out 
the percentage c f refunds upon the voluntary surrendering of 
any permit, the above quoted section Is exclusive and binding 
upon the Board of Supervisors* 

Very t r u l y yours, 

JHG/fm JAMES H. GFUTTON 
Assistant Attorney Genera) 



examined to determine when titlp J / u W ° f s a l e s s h o u l d b e 

will control rateof ax ; P 3 S S e S , n ^ p u r c h a s e o f materials which 

Auguat 15, 195? 

State Tax Casaioalon, 
Building, 
Des ilolae6, Iowa. 
Gentlemen* 

This i s to acknowledge your request for an opinion as to the 
legality of Administrative notice designated ST-176A, especially a© 
It applies to construction eontraats awarded prior to July 1, 1957. 

Section 2 of the notice providest 
"2. If the sale was Bade BSFOKB July 1, 1957, the 2&* 

rate of ealea tax w i l l apply, even though b i l l i n g and collec
tion occurred after July 1, 1957. 

the Sale w i l l bo considered to have been »ade before 
July 1, 1957, when the offer to e e l l and the agreeaont to buy 
certain definite goods for a specific price and the passing of 
t i t l e or possession or both to tho buyer occurs before July 1, 
1957. even though the b i l l i n g and collection oooure after July 
1, 19J7. Instruction* w i l l be seat In the future by the cos-
alssloa advising the correct preparation of the Betall Sales 
Tax Heturn for the quarter ending Septataber 30, 1957.w 

It appears that the above quoted Section 2 sets up certain ro-
quireaents to be a»t to consider that the sale has taken place prior 
to July U 1957* These are* (a) offer to s e l l j (o) agreement to buy} / 
(e) certain definite goods) (d) speoifle price; and (e) there oust have 
been a passing of t i t l e or possession or both. A l l of these require
ment a must have occurred prior to July 1, 1957 for tho sale to be con
sidered to have taken place prior to July 1, 1957, and for the 2%% rate 
to apply. 

At the outset, I wish to state that this paragraph Z appears to be 
an excellent statement of the law as I t applies to sales. I t l a clear 
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that i f the requirements (a) through (d) have been complied with and 
i f possession of the goods has passed to the purchaser prior to July 
1, 1957, then certainly the sale i n a l l cases w i l l be considered to 
have occurred prior to July 1, 1957. 

However, the above quoted Section 2 provides that the sale w i l l 
be considered to have been made when t i t l e passes to the purchaser 
even though possession may not have passed to the purchaser, 

I suggest that a statement of certain sections of Chapter 554, 
the Sales law, w i l l be sufficient to give to our people the necessary 
Sign posts to administer the law. The hereinafter quoted sections 
speak of "property" i n goods. For our purposes this i s to be treated 
as " t i t l e " as used i n the administrative notice. 

Section 554*18, entitled "When property passes'1, provides! 
"Where there i s a contract to s e l l unascertained goods 

no property i n the goods i s transferred to the buyer unless 
and u n t i l the goods are ascertained, but property i n an undivid
ed share of ascertained goods may be transferred as provided In 
section 554.7." 
Section 554*7, referred to i n the above section, and entitled 

"Undivided shares", providess 
Ml. There may be a contract to s e l l or a sale of an un

divided share of goods. If the parties intend to effect a 
present sale, the buyer by/ force of the agreement becomes an 
owner i n common with the owner or owners of the remaining 
shares. 

"2. In the ease of fungible goods, there may be a sale 
of an undivided share of a specific mass, though the seller 
purports to s e l l and the buyer to buy a definite number, 
weight, or measure of the goods i n the mass and though the 
number, weight, or measure of the goods i n the mass i s un
determined. E|y such a sale the buyer becomes owner i n 
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common of such a share of the mass as the number, weight, or 
measure bought bears to the number, weight or measure of the 
mass* If the mass contains less than the number, weight, or 
measure bought, the buyer becomes the owner of the whole mass 
and the seller i s bound to make good the deficiency from similar 
goods unless a contrary intent appears.1* 
Section 554.19, entitled "Property i n specific goods passes 

when parties so intend", provides: 
"1. Where there i s a contract to s e l l specific or ascer

tained goods, the property i n them i s transferred to the buyer 
at suoh time as the parties to the contract intend I t to be 
transferred. 

"2* For the purpose of ascertaining the intention of the 
parties, regard shall be had to the terms of the contract, the 
conduct of the parties, usages of trade, and the circumstances 
of the case." 
There are set out i n the Code rather specific rules regarding 

passage of t i t l e as between the buyer and the purchaser. Section 
554*20, entitled "Rules for ascertaining intention", provides: 

•'Unless a different intention appears, the following are 
rules for ascertaining the intention of the parties as to the 
time at which the property i n the goods i s to pass to the buyer: 

80IJS 1. 
Where there i s an unconditional contract to s e l l specific 

goods i n a deliverable state the property i n the goods passes 
to the buyer when the contract i s made, and i t i s immaterial 
whether the time of payment, or the time of delivery, or both, 
be postponed. 

RULE 2. 
Where there i s a contract to s e l l specific goods and the 

seller i s bound to do something to the goods, for the purpose 
of putting them Into a deliverable state, the property does 
not pass u n t i l suoh things be done. 
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ROLE 3. 
1. When goods are delivered to the buyer 1 on sale or return', 

or on other terms indicating an intention to make a present sale, 
but to give the buyer an option to return the goods instead of pay
ing the price, the property passes to the buyer on delivery, but 
he may revest the property i n the seller by returning or tendering 
the goode within the time fixed i n the contract, or, i f no time 
has been fixed, within a reasonable time. 

2. When goods are delivered to the buyer on approval or on 
t r i a l or on satisfaction, or other similar terms, the property 
therein passes bo the buyer: 

a. When he signifies his approval or acceptance to the seller 
or does any other act adopting the transaction. 

b. I f he does not signify his approval or acceptance to the 
seller but retains the goods without giving notice of rejection, 
then i f a time has been fixed for the return of the goods, on the 
expiration of such time, and i f no time has been fixed, on the 
expiration of a reasonable time. What i s a reasonable time i s a 
question of fact. 

mm 4. 
1. Where there i s a contract to s e l l unascertained or future 

goods by description, and goods of that description and In a deliver
able state are unconditionally appropriated to the contract, either 
by the seller with the assent of the buyer, or by the buyer with the 
assent of the seller, the property i n the goods thereupon passes 
to the buyer. Such assent may be expressed or implied, and may be 
given either before or after the appropriation Is made. 

2* Where, i n pursuance of a contract to s e l l , the seller 
delivers the goods to the buyer, or to a carrier or other bailee, 
whether named by the buyer or not, for the purpose of transmission 
to or holding for the buyer, he i s presumed to have unconditionally 
appropriated the goods to the contract, except i n the eases provided 
for i n the next rule and i n section 554*21. This presumption i s 
applicable, although by the terms of the contract the buyer Is to 
pay the price before receiving delivery of the goods, and the goods 
are marked with the words 'collect on delivery* or their equivalents. 
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BULB 5. 
I f the contract to s e l l requires the sell e r to deliver the 

goods to the buyer, or at a particular place or to pay the freight 
or cost of transportation to the buyer, or to a particular place, 
the property does not pass u n t i l the goods have been delivered to 
the buyer or reached the plaoe agreed upon." 
In other words, the rules of Intention set forth In Section 554*20 

w i l l govern in those cases except where a different intention of the 
parties i s indicated* 

If you have any further questions regarding this matter, please 
le t me know. 

yours very truly, 

1018 J. JTOUSSj 
Special Assistant Attorney General 

FJPtr 



Township t r u s t e e s s h a l l p r o v i d e at the e x p e n s 4 ^ t h e countv 
s u i t a b l e p l a c e s in which to h o l d e l e c t I o n s / a n d such w S r 111 a 
the power to make changes in such p l a c e s P 6 r , n c l u d e s 

August 16, 1957 

Mr. Jack H. B e d e l l 
Dickinson County Attorney 
S p i r i t Lake, Iowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 8th I n s t . In 
which you submitted the f o l l o w i n g : 

"I request your o p i n i o n on the question of who 
has the power to change the p o l l i n g p l a c e In a 
Township which Includes a Town from a place out
s i d e the Town to a p l a c e w i t h i n the corporate 
l i m i t s of the Town. 
"There seems to be no question but what such a 
change can be made. I c i t e you s e c t i o n s 49.10, 
49.21, and 49.22 of the 1954 Code of Iowa. But 
these s e c t i o n s do not set out whether the County 
Board of Supervisors or the Township Trustees or 
the Mayor and C l e r k of the Town have the power 
to name or change the new p o l l i n g p l a c e . 
"My question p e r t a i n s to L a k e v l l l e Township In 
Oickinson County, Iowa. This Township has been 
designated as a v o t i n g p r e c i n c t w i t h I t s p o l l i n g 
pJace In the r u r a l p a r t of the Township In a 
school house. The Town of Wahpeton, which Is 
w i t h i n L a k e v l l l e Township Is w i l l i n g to provide 
a p o l l i n g p l a c e w i t h i n the corporate l i m i t s of 
Wahpeton, out the L a k e v l l l e Township Trustees 
do not want the p o l l i n g p lace changed. The 
Dickinson County Board of Supervisors do not 
know whether or not they have the power to make 
such a change, If they so d e s i r e , when the Town
ship Trustees do not want a change made." 

In r e p l y t h e r e t o I advise as f o l l o w s . Sections 49.21, 49.22 
and 49.23, Code 1954, provide as f o l l o w s : 

"49.21 Pol 1Ing p l a c e s . In townships the t r u s t e e s , 
except as otherwise provided, s h a l l p rovide, at the 
expense of the county, s u i t a b l e places in which to 
hold a l l e l e c t i o n s provided f o r in t h i s chapter, and 
see that the same are warmed and l i g h t e d . 
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"49.22 Duty of mayor and c l e r k . In c i t i e s and 
towns, the dutTes placed upon the t r u s t e e s by 
s e c t i o n 49.21 s h a l l be performed by the mayor 
and c l e r k . 
h49.23 Not i c e of change. When a change i s 
made from the usual p l a c e of ho l d i n g e l e c t i o n s 
i n the township, n o t i c e of such change s h a l l be 
given by p o s t i n g up n o t i c e s In three p u b l i c 
places in the township, ten days p r i o r to the 
day on which the e l e c t i o n Is to be h e l d . " 
Under the p r o v i s i o n s of Section 49.21 I am of the o p i n i o n 

that the Township Trustees may make t h i s change i f so advised. The 
4 

power i s given them by t h i s s t a t u t e to provide s u i t a b l e p o l l i n g 
places f o r e l e c t i o n s . I am of the o p i n i o n that t h i s power to pro
v i d e s u i t a b l e places embraces an implied power to make changes 
t h e r e i n . If t h i s were not so a f t e r once s e l e c t i n g a s u i t a b l e 
p o l l i n g place I t s powers under the s t a t u t e would have been ex
hausted. This c e r t a i n l y was not the Intent of the L e g i s l a t u r e 
In the foregoing enactment. 

Very t r u l y yours. 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 



The C o n s e r v a t i o n Commission may e n t e r i n t o l o n g - t e r m agreements 
or arrangements under Sec. 111.27 i n excess of f i v e y e a r s where 
such a^eements o r arrangements are f o r the c a r e and maintenance 
of a s t a t e park under th e same terms and c o n d i t i o n s t h a t aTl 
o t h e r s t a t e parks a r e m a i n t a i n e d and o p e r a t e d . 

Mr. Wilbur A. Rush, Chief 
0 ( v i s i o n of Lands and Waters 
State Conservation Commission 
L o c a l 
Dear S i r : 

Your l e t t e r of August 13, 1957, reads as f o l l o w s : 
"There are occasions when a c i t y or town would 
l i k e to acquire a s t a t e park area w i t h i n or adja
cent to t h e i r c i t y l i m i t s to be maintained and 
continued as a p u b l i c park under c i t y a d m i n i s t r a 
t i o n . 
"An opinion by Mr. S t r a u s s , Second Attorney 
General, under the date of March 13, 1957, I n d i 
cates that these areas cannot be deeded to muni
c i p a l i t i e s as a g i f t or as a s a l e f o r an inade
quate p r i c e . In view of t h i s r u l i n g , t h i s depart
ment would l i k e to know i f i t i s l e g a l f o r the 
State Conservation Commission to enter Into a 
long-term agreement under Section 111.27 in 
excess of the f i v e - y e a r l i m i t a t i o n on leases as 
provided In Chapter 111.25 where such agree
ments are f o r the care and raalutenance of the 
park f o r the general pub11c under the same terms 
and c o n d i t i o n s that a l l other s t a t e parks are 
maintained and operated. It Is recognized, of 
course, that any such agreement would be subject 
to the approval of the State Executive Council 
and would reserve to the p u b l i c a l l lawful 
r i g h t s now enjoyed under the s t a t e laws per
t a i n i n g to the maintenance and operation of 
s t a t e parks, 

"Such agreements would not be In the nature of 
a lease g i v i n g c e r t a i n p r o p r i e t a r y r i g h t s to the 
leasee but I t would be In the nature of an agree
ment to maintain the area as a p u b l i c park f o r 
the general w e l f a r e of the p u b l i c . " 
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Sections 111.25 and 111 .27 , to which you r e f e r , are as 
f o l l o w s : 

"111.25 Leases. The commission may, with 
the approval of the executive c o u n c i l , lease 
f o r periods not exceeding f i v e years such 
parts of the property under I t s J u r i s d i c t i o n 
as to I t may seem a d v i s a b l e . A11 leases s h a l l 
reserve to the p u b l I c of the s t a t e the r i g h t 
to enter upon the property leased f o r any 
lawful purpose." 
"111 .27 Management by munlet pal I t i e s . The 
commission may, subject to the approval of 
the executive c o u n c i l , enter Into an agree
ment or arrangement w i t h the board of super
v i s o r s of any county or the c o u n c i l of any 
c i t y or town whereby such county, c i t y , or 
town s h a l l undertake the care and maintenance 
of any s t a t e pari:,. Counties, c i t i e s , and 
towns are authorized to maintain such parks 
and to pay the expense thereof from the 
general fund of such county, c i t y , or town 
as the case may be." 

Sutherland S t a t u t o r y C o n s t r u c t i o n , s e c t i o n 4705, s t a t e s 
t h a t : 

" • I t Is an elementary r u l e of c o n s t r u c t i o n 
that e f f e c t must be g i v e n , If p o s s i b l e , to 
every word, cla u s e and sentence of a s t a t u t e . ' 
A s t a t u t e should be construed so that e f f e c t 
Is given to a l l I t s p r o v i s i o n s , so that no 
part w i l l be Inoperative or superfluous, v o i d 
or I n s i g n i f i c a n t , and so that one s e c t i o n w i l l 
not destroy another unless the p r o v i s i o n Is 
the r e s u l t of obvious mistake or e r r o r . " 
The above two s e c t i o n s were both part of Chapter 33, Acts 

of the kOth General Assembly, and t h e r e f o r e c l e a r l y f a l l w i t h i n 
the above quoted r u l e . 

There Is nothing upon the face of the s t a t u t e s or in t h e i r 
wording which would r e q u i r e that they be a p p l l e d together. Rather 
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the l i m i t a t i o n s contained w i t h each of the s e c t i o n s would i n d i c a t e 
that they are independent of each other. 
- A lease under Section 111.25, In a d d i t i o n to Executive 

v 

Council approval, can be f o r a p e r i o d not exceeding f l v e y y e a r s and 
applies- 1 to any "property under I t s (Conservation Commission) 
J u r i s d i c t i o n . " An agreement or arrangement under Section 111.27, 
In a d d i t i o n to Executive Council approval, can be made on l y f o r 
the care and maintenance of the J arid and app l j e s only to !"any 
s t a t e park". 

I f e e l the f o l l o w i n g language quoted from the case of 
C i t y of Pes Moines v. C i t y of West Pes Moines, 239 Iowa 1, to be 
s Ign If i c a n t ; 

" P l a i n t i f f a l s o argues that because of s e c t i o n 
6580, Iowa Code. 1924, now s e c t i o n 416.108, Code, 
1946) It had no r i g h t to lease c i t y property f o r 
a term exceeding one year. The ready answer Is 
that t h i s c o n t r a c t i s not a lease w i t h i n the 
meaning or Int e n t i o n of that s t a t u t e * A one-year 
c o n t r a c t f o r sewage d i s p o s a l under the c o n d i t i o n s 
p r e s c r i b e d by the 1925 Act would be unthinkable 
as u t t e r l y inadequate and Impracticable. We 
cannot a t t r i b u t e such an Intention to the l e g i s 
l a t u r e . On the c o n t r a r y we th i n k the i n t e n t i o n 
was to permit these c i t i e s (and others s i m i l a r l y 
s i t u a t e d ) to work out a j o l u t i o n of t h e i r water 
and sewage problems, not a temporary expedient 
subject to p o s s i b l e y e a r l y change. The purpose 
of the l e g i s l a t i o n as a p p l i e d to the p a r t i e s 
here was to make p o s s i b l e a d i s p o s i t i o n of 
defendant c i t y ' s sewage without danger of con
taminating p l a i n t i f f ' s water supply* This means 
a long range program, n o t ' l i m i t e d to the l i f e 
of a c i t y c o u n c i l or by a s t a t u t e c l e a r l y 
designed to apply to e n t i r e l y d i f f e r e n t s i t u a 
t i o n s . " 
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I an of the opi n i o n that the Commission may enter Into 
long-term agreements or arrangements under Section 111.27 In 
excess of f i v e years where such agreements or arrangements are 
f o r the care end maintenance of a s t a t e park under the same terms 
and c o n d i t i o n s that a l l other s t a t e parks are maintained and 
operated. 

Very t r u l y yours, 

JAMES H. GRITTON 
A s s i s t a n t Attorney General 

JHGrMKB 



RULES AND REGULATIONS: HeH<*al of a statute conferring administrative rule-making 
authority automatically rescinds a l l rules adopted pursuant to such authority. 

August 20, 1957 

Honorable MeJvln 0. Synhorst 
Secretory o f S t a t e 
B u i l d i n g 

A t t e n t i o n ; Code E d i t o r 
Dear S i r s 

Your a t t e n t i o n i s hereby I n v i t e d to new r u l e s and r e g u l a t i o n s 
promulgated by the F i f e Marshal under a u t h o r i t y o f Chapter 7b, Laws o f 
the 57th G. A., (H.F. 563)* and r e l a t i n g to the storage and h a n d l i n g 
o f l i q u e f i e d petroleum gases. 

( t Is t o be noted that the new r u l e s as prepared by the F i r e 
Marsha! f o r f i l i n g under Chapter 17A, Code 1954, make no p r o v i s i o n 
f o r r e s c i s s i o n o f r u l e s p e r t a i n i n g to the same subject and appearing 
a t pages £22 t o 337 i n c l u s i v e , 1954 I.O.R.. The reason f o r l a c k o f 
such p r o v i s i o n i s t o be found i n S e c t i o n 2, Chapter 76, Laws o f the 
57th G. A. (H.F. 563), which repealed the s e c t i o n s o f the 1954 Code 
by a u t h o r i t y o f which the s a i d r u l e s and r e g u l a t i o n s appearing a t s a i d 
pages o f the I.O.R. were promulgated* 

The repeal o f the s t a t u t o r y a u t h o r i t y t o promulgate automati
c a l l y rescinded the o l d r u l e s by o p e r a t i o n o f law l e a v i n g n o t h i n g to 
r e s c i n d i n connection w i t h the promulgation o f the new r u l e s . 

Very t r u l y yours, 

LEONARD C. ABELS 
LCA/fm A s s i s t a n t Attorney General 
c.-c Code E d i t o r 

F i r e Marshal 

f7- P-30 X 



Mr. J . F. jCarlsop, D i r e c t o r 
Motor Vehicle R e g i s t r a t i o n D i v i s i o n 
Departmen/t of P u b l i c Safety 
L O G A j l 
Dear fir J C a r l s o n . 

/ Rjsjcejjipt i s acknowledged of your l e t t e r of August 7 as 
f o l l o w s * 
/ 

J 

/%••/ 

n reference to the q u e s t i o n , 'Is the s t a t e author-

4zed to f u r n i s h frank envelopes to the County Treasurers,* 
hich Mr. P h i l Powers, A s s i s t a n t D i r e c t o r of the Motor 

Vehicle R e g i s t r a t i o n D i v i s i o n discussed with you. 
"I would appreciate very much a l e t t e r from you i n 
reference to the c o n c l u s i o n a r r i v e d a t , which was that 
the Motor V e h i c l e R e g i s t r a t i o n D i v i s i o n i s not author
ized to f u r n i s h •frank" envelopes to the County Treasurers." 
The question to which your l e t t e r r e f e r s was whether under 

Section 321.1**9, Code 195^» your department i s required to 
f u r n i s h postpaid envelopes to County Treasurers. S e c t i o n 321.1^9 
provides as followas 

•/!. 

"Blanks. The department s h a l l not l a t e r than November 1? 
of each year prepare and f u r n i s h the t r e a s u r e r of each 
county a l l blank books* blank forms* and a l l s u p p l i e s 
required f o r the a d m i n i s t r a t i o n of t h i s chapter, i n c l u d i n g 
a p p l i c a t i o n s f o r r e g i s t r a t i o n and t r a n s f e r of v e h i c l e s , 
q u a d r u p l e : r e c e i p t s , and o r i g i n a l remittance sheets to be 
used i n r e m i t t i n g fees to the department, i n such form as 
the department may p r e s c r i b e . Contracts for such blank 
books, blank forms, and s u p p l i e s s h a l l be awarded by the 
s t a t e p r i n t i n g board to persons, f i r m s , p a r t n e r s h i p s , or 
c o r p o r a t i o n s engaged i n the business of p r i n t i n g i n Iowa 
u n l e s s , or through them, such persons, f i r m s , p a r t n e r s h i p s 
or c o r p o r a t i o n s cannot provide the required p r i n t i n g set 
f o r t h i n t h i s s e c t i o n . In l i e u of purchasing under 
competitive b i d s the s t a t e p r i n t i n g board s h a l l have author* 
i t y to arrange with the board of c o n t r o l to f u r n i s h such 
s u p p l i e s as can be made i n the s t a t e i n s t i t u t i o n s . " 
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More s p e c i f i c a l l y your question i s whether "blank books, 
blank forms, end • • . s u p p l i e s . • . i n c l u d i n g a p p l i c a t i o n s f u r 
r e g i s t r a t i o n ant) t r a n s f e r o f v e h i c l e s , quadruple r e c e i p t s , and 
o r i g i n a l remittance sheets. • includes postage. 

"'Postage* i s the fee charged by law f o r c a r r y i n g l e t t e r s * 
packets, and document a by the p u b l i c m a i l s . See, *+9 Corpus 
J u r i s . " 33 Words and Phrases 122. 

Since Section 321.1^9 r e f e r s to f u r n i s h i n g s u p p l i e s end 
not to payment o f fees i t i s my o p i n i o n that payment o f postage 
for county t r e a s u r e r s whether by means of "franked" envelopes 
or otherwise i s not an authorized act to bo done by your 
department thereunder* 

Very t r u l y youra, 

LCA/k 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 
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August 20, 195^ 

Mr. W i l l i a m M. Tucker 
Johnson County Attorney -
405 iowa State Bank Building/ 7 

Iowa C i t y , Iowa ^ 

# / 
• / • 

/ 

Dear Tucker: 
Receipt i s acknowledged of your l e t t e r of August 16 

i n which you aubmit the f o l l o w i n g problem and your con-» 
e l u s i o n with respect t h e r e t o ! 1 

^The d i r e c t problem a r i s e s unc|er the above section; 
of the 1954 Code of Iowa. Newport Township, a town-
ahip school d i s t r i c t c o n t a i n i n g s i x s u b d i s t r i c t s . 
Three of these s u b d i s t r i c t s are c l o s e d , but the '\ 
other three s u b d i s t r i c t s operate'; schools of t h e i r !, 
own. The r e o r g a n i z a t i o n o f f i r t a i h a v e been to include 
these school d i s t r i c t s i n t o /ihe Solon Community ' 
school d i s t r i c t , and the township i s about s p l i t on 
whether they should or should not go to Solon* As 
a compromise measure, Newport d i s t r i c t has designated 
for attendance at Solon c e r t a i r i phiIdren who l i v e 
w i t h i n the s u b d i s t r i c t s of t h e i r ! township that remain 
open and o p e r a t i n g . Primary designation f o r the closed 
s u b d i s t r i c t s have been to the Sfclon community school 
d i s t r i c t , but again c e r t a i n accjpptions have been made 
and s p e c i a l d e s i g n a t i o n s on cerftain c h i l d r e n were made 
sending c e r t a i n of such c h i l d r e n to the open and 
op e r a t i n g s u b d i s t r i c t s w i t h i n Newport Township, r e s u l t 
ing i n a glve-and*take attitude- Insofar as attempting 
to appease the m a j o r i t y of the r e s i d e n t s of the township. 
Tho designations when f i l e d witih the* o f f ice of the County 
Superintendent were stamped "No Jur i/adi ct i o n " and the 
same stamp was placed on these by the State Department of 
P u b l i c I n s t r u c t i o n . / 
MUnder the above s e c t i o n , I am of Ahe o p i n i o n that i t 
l a i l l e g a l f o r a township school board to designate 
c h i l d r e n f o r attendance i n outside^ d i s t r i c t s where the 
school f a c i l i t i e s are open and op e r a t i n g i n such school 
d i s t r i c t s . " \ 
In answer t h e r e t o , I would advise you•I am of the o p i n i o n 

your conclusion i s c o r r e c t . Such was t h e ( f o l d i n g of our Supreme 



/Mr* Tucker August. 20, 1957 
/I • : • * 1 

Court i n H m U , , Y l i ' farMrttt 246 Itfwa 1265, d N U * 2nd-53 U 
Also see o p i n i o n appearing at page o of the 1954 Report of 
the Attorney General* ' /. ] A 

Very t r u l y yours, 
•/ '' ' • / .' 1 

/ " ' 

/'\. / LEONARD C. ABELS! 
•j A s s i s t a n t Attorney General 

LCA/k : V 



CLOSING SCHOOLS: Question of payment of excess t u i t i o n under 
Section 27^.15 need not a r i s e i f _ l o c a l board a v a i l s i t s e l f of 
a u t h o r i t y conferred in Section 282.7. 

August 2 0 , 1957 

Mr. Edwin A. Getscher 
County Attorney 
Hamburg, Iowa 
Dear Mr. Getscher: 

Receipt i s acknowledged of your l e t t e r of August 7 as 
f o l l o w s ; 

"The c l o s i n g of school. The problem i s as f o l l o w s : 
Section 274.15 provides that 'a school board may 
d i s c o n t i n u e any or a l l of i t s educational f a c i l i t i e s 
and contract with any school d i s t r i c t m a i n t a i n i n g 
approved schools to f u r n i s h such f a c i l i t i e s p r o v i d i n g 
that i t i s determined by the d i s t r i c t and the County 
Board of Education that the per p u p i l cost of t u i t i o n 
and t r a n s p o r t a t i o n to be contracted f o r does not exceed 
the per p u p i l cost of maintaining i t s own educational 
f a c i l i t i e s . In the event the t o t a l per p u p i l cost of 
t u i t i o n and t r a n s p o r t a t i o n proposed to be contracted 
for exceeds *he_ t o t a l , per pupil, cost of maintaining 
l i k e f a c i l i t i e s i n i t a--own Schools the d i s t r i c t may 
nevertheless contract with another d i s t r i c t to f u r n i s h 
such f a c i l i t i e s provided the parents, e t c . w i l l agree 
to share the pro r a t a amount of such excess c o s t . 

"The country school d i s t r i c t having voted to d i s 
continue i t s educational f a c i l i t i e s would send them 
to a d i s t r i c t having a high school and i n d i v i d u a l 
rooms fo r each grade as w e l l as o p p o r t u n i t i e s f o r 
band, e t c . Would the increased f a c i I i t i e s o f f e r e d by 
the high school d i s t r i c t school r e l i e v e the d i s c o n t i n u i n g 
d i s t r i c t of the requirement of compelling the parents 
of the c h i l d r e n involved to share the pro r a t a amount 
of the excess cost to the d i s t r i c t ? " 

In answer there t o , I would r e f e r you to Section 2 8 2 . 7 , Code 
1954, which provides as f o l l o w s : 

"Attending in another corporation—payment. The board 
of d i r e c t o r s In any school d i s t r i c t may by record a c t i o n 
di s c o n t i n u e any or a l l o f i t s school f a c i l i t i e s . When 
such a c t i o n has been taken, the board s h a l l designate 

51-?-
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an appropriate approved p u b l i c school or schools f o r 
attendance. T u i t i o n s h a l l b© paid by the r e s i d e n t , 
d i s t r i c t es required i n s e c t i o n 279.18 and s e c t i o n 
202.20 f o r a l l p u p i l s a t t e n d i n g designated s c h o o l , 
except that high school p u p i l s may attend school o f 
choice and be e n t i t l e d to t u i t i o n * but must attend 
school designated f o r attendance to q u a l i f y f o r t r a n s 
p o r t a t i o n * Designations s h a l l be made aa provided 
In chapter 285. » 
Section 282*7 i s a I g t e r enactment than S e c t i o n 274 . 15 and 

enables a l o c a l school board to perform e x a c t l y the aame act a 
with respect to c l o s i n g a school and payment of t u i t i o n or 
t r a n s p o r t a t i o n to another school as under Section 274*15 except 
n e i t h e r p a r e n t a l Consent nor payment by parents o f excess t u i t i o n 
i s involved* 

Since i t appears from your l e t t e r your question i s whether 
tha l o c a l board may pay a l l o f the t u i t i o n and t r a n s p o r t a t i o n 
rather than i t s wi11ingness to pay. the answer to your question 
i s that i t may under the p r o v i s i o n s of Section 262.7» Code 1954. 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA/k 
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G. A. J ' ^ u u e W*, as amended by Ch. 56, 57th 

. August 21, 1957 

Mr. C. H. Green ley 
Deputy I n d u s t r i a l Commissioner 
Workmen's Compensation Se r v i c e 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 20th I n s t . 
in which you submitted the f o l l o w i n g ; 

"I have been i n s t r u c t e d by the I n d u s t r i a l com
missioner to w r i t e you r e l a t i v e t o c e r t a i n ques
t i o n s that have developed i n t h i s department. 
"We have r e c e n t l y received a communication from 
the superintendent of p r i n t i n g c a l l i n g our a t t e n 
t i o n to the passage of an amendment by the 57th 
General Assembly that would probably e f f e c t our 
m a i l i n g of Information to the v a r i o u s p a r t i e s 
covered by the p r o v i s i o n s of the workmen's com
pensation law and e f f e c t e d a c c o r d i n g l y . 

" I t has always been the custom of t h i s depart
ment to mall out a pamphlet c o n t a i n i n g the code 
cove r i n g the p r o v i s i o n s of the workmen's compen- . 
sat Ion and occupational d i s e a s e laws tn our 
e f f o r t to f u l f i l l the s t a t u t o r y o b l i g a t i o n of 
a d m i n i s t e r i n g the workmen's compensation and 
o c c u p a t i o n a l disease a c t s . 
"We have found that a copy of the law I t s e l f 
was very much a s s i s t a n c e i n e x p l a i n i n g to the 
employees t h e i r o b l i g a t i o n s under the law and 
the p o s s i b l e b e n e f i t s that might redound to 
them In case of i n j u r y . We have a l s o e x p e r i 
enced a great deal of a s s i s t a n c e In keeping the 
employers of the s t a t e posted on t h e i r o b l l g a -
t-lons w i t h reference to workmen's compensation 
l i a b i l i t y and the requirements of the s t a t u t e s 
that they c a r r y proper insurance as r e q u i r e d by 
the s t a t u t e s . 
" I n addIt ton to the above use o f the pamphlets 
we have a l s o found I t very b e n e f i c i a l In our 
d e a l i n g s w i t h the attorneys of the s t a t e who 
have to do with the workmen's compensation law 
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anil o ccupational disease a c t * from e i t h e r the 
standpoint of the employer or employee, and we 
f e e l that there Is no doubt but the a d m i n i s t r a 
t i o n of the law has been s i m p l i f i e d and the 
cost of a d m i n i s t e r i n g the same has been very 
g r e a t l y reduced by the d i s t r i b u t i o n of these 
pamphlets c o n t a i n i n g the law a p p l i c a b l e t o our 
a d m i n i s t r a t i v e o b l i g a t i o n . 
" I f the d i s t r i b u t i o n of these pamphlets w i l l be 
In v i o l a t i o n of our lew we would l i k e to be so 
advised* A l s o we would appreciate an o p i n i o n 
as to whether we might d i s t r i b u t e our b i e n n i a l 
report without charge, and whether i f I t Is 
i l l e g a l t o d i s t r i b u t e the law we might be able 
to formulate a d i g e s t of the same f o r the bene
f i t o f the v a r i o u s persons of i n t e r e s t and mail 
I t without c o s t t o them, e i t h e r upon request or 
by way of answering some of the many questions 
and I n q u i r i e s that come to us In regard t o the 
O b l i g a t i o n s on the p a r t of the employer and the 
p o t e n t i a l questions on the part of the employee. 

"We might mention that we have been paying In 
the neighborhood of $500. per year as a p r i n t i n g 
cost of the law pamphlets." 
In r e p l y t h e r e t o 1 advise as f o l l o w s : 

1. Section 17.27, Code 195^, as amended by Chapter 56, Acts of 
the 57th General Assembly, pr o v i d e s : 

"Other necessary pub11 cat ions. There may be Eu b l l s h e d other ml seellaneous documents, r e p o r t s , 
u l l e t Ins, books, and booklets that are needed 

f o r the use of the v a r i o u s o f f i c i a l s and depart
ments of s t a t e , or are of value f o r the Informa
t i o n of the general assembly or the p u b l i c , In 
form and number most u s e f u l and convenient, to be 
determined by the p r i n t i n g board. 
"When such p u b l i c a t i o n s p a i d f o r by p u b l i c funds 
f u r n i s h e d by the s t a t e , contain r e p r i n t s of s t a 
tutes or departmental r u l e s , or both, they s h a l l 
be s o l d and d i s t r i b u t e d at cost by the department 
o r d e r i n g same. Such p u b l i c a t i o n s s h a l l be ob
tained from the superintendent of p r i n t i n g on 
r e q u i s i t i o n b^ the department and the s e l l i n g 
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p r i c e s h a l l he determined by the p r i n t i n g board 
by d i v i d i n g the t o t a l cost of p r i n t i n g , paper and 
binding by the number p r i n t e d . Said p r i c e s h a l l 
be s e t at the nearest m u l t i p l e of ten (10) to the 
quotient thus obtained. D i s t r i b u t i o n of such pub
l i c a t i o n s s h a l l be made by the superintendent of 
p r i n t i n g g r a t i s to p u b l i c o f f i c e r s , purchasers of 
l i c e n s e s from s t a t e departments r e q u i r e d by s t a t u t e , 
and departments. Funds from the s a l e of such pub
l i c a t i o n s shbl I be deposited monthly i n the general 
fund of the s t a t e . " 
It would appear that the pamphlets as de s c r i b e d by you 

are a publI cat Ion w i t h i n the terms of the foregoing s t a t u t e , i t 
being a p u b l i c a t i o n ppld f o r by p u b l i c funds provided by the 
State and c o n t a i n i n g a r e p r i n t of s t a t u t e s . Such pamphlet i s 
req u i r e d to be s o l d and d i s t r i b u t e d to the p u b l i c at a cost 
determined in accordance with the p r o v i s i o n s of the f o r e g o i n g 
s t a t u t e . D i s t r i b u t i o n thereof to publ I c o f f l e e r s and departments 
Is g r a t i s . 
2. Insofar as your b i e n n i a l report Is concerned, S e c t i o n 17.23 
as amended by Section 3 of Chapter 56, Acts of the 57th General 
Assembly, provides as f o l l o w s : 

" P r i c e of departmental r e p o r t s . The s t a t e p r i n t -
ing board" s h a l l e s t a b l i s h and f i x a s e l l i n g p r i c e 
f o r al1 other s t a t e departmental repo r t s and any 
other s t a t e p u b l i c a t i o n s i t may designate, which 
p r i c e per volume s h a l l be the amount charged any 
person, other than p u b l i c o f f i c i a l s , who may de
s i r e to purchase the samej such p r i c e s h a l l cover 
the c o s t of p r i n t i n g and d i s t r i b u t i o n . The s t a t e 
p r i n t i n g board may d i s t r i b u t e g r a t i s to such 
s t a t e or l o c a l p u b l i c o f f i c i a l s , o r o f f i c e s , i t 
may deem necessary, copies of departmental annual 
r e p o r t s . " 

The s a l e and d i s t r i b u t i o n of your b i e n n i a l report i s con
t r o l l e d by the foregoing s t a t u t e . The p r i n t i n g board may a u t h o r i z e 
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d i s t r i b u t i o n thereof g r a t i s to s t a t e or l o c a l p u b l i c o f f i c i a l s 
o r o f f i c e s , and as to other s I t Is d i r e c t e d to e s t a b l i s h and f i x 
a sel1Ing p r i c e . 
3. A d i g e s t of your law may be p r i n t e d and d i s t r i b u t e d In 
accordance w i t h the p r o v i s i o n s of the foregoing Section 17.23 
as amended by Chapter 56, Acts of the 57th Gener|l Assembly. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second Assistant. Attorney General 

OSsMKB 
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Mr. J . F. C a r l s o n , D i r e c t o r 
Motor V e h i c l e R e g i s t r a t i o n D i v i s i o n 
Department of P u b l i c Safety 
I* o c a 1 
J|y dear Mr. C a r l s o n : 

This w i l l acknowledge r e c e i p t of yours of the 8th Inst. 
In which you submitted the f o l l o w i n g : 

"We herewith r e s p e c t i v e l y submit to you a request 
f o r a l e t t e r on the f o l l o w i n g question: 
"Section 321.15 of the 1954 Iowa code s t a t e s as 
f o l l o w s : 
" ' P u b l i c a t i o n of law. The department s h a l l issue 
such p a r t s of t h i s chapter in pamphlet form, t o * 
gether wtth such r u l e s , I n s t r u c t i o n s , and explana
t o r y matter as may seem a d v i s a b l e . Copies of such 
pamphlet s h a l l be given as wide d i s t r i b u t i o n as 
the department s h a l l determine and a supply s h a l l 
be f u r n i s h e d each county t r e a s u r e r . 1 

"Does t h i s p r o v i s i o n come w i t h i n the requirement 
contained In House F i l e 139, r e l a t i n g to the s ate 
and d i s t r i b u t i o n of s t a t e p u b l i c a t i o n ? " 
To an understanding of t h i s s i t u a t i o n , Chapter 56 of the 

Acts of the 57th General Assembly In I t s e n t i r e t y provides as 
f o l l o w s : 

" S e c t i o n 1. Section s i x t e e n point two (16.2). Code 1954, 
Is hereby amended by I n s e r t i n g In l i n e three (3) of 
subsection seven (7; a f t e r the word, ' s e c t i o n s , ' the 
f o l l o w i n g : 
" ' p u b l i c a t i o n s , except premium l i s t s published by 
the Iowa s t a t e f a i r board, c o n t a i n i n g r e p r i n t s or 
s t a t u t e s or departmental r u l e s , or both, repo r t s 
of s t a t e departments,'. 
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"Sec. 2. Section seventeen point twenty-seven 
(17.27). Code 1954, i s hereby amended by adding 
the f o l l o w i n g : 
"'When such p u b l i c a t i o n s p a i d f o r by p u b l i c funds 
f u r n i s h e d by the s t a t e , contain r e p r i n t s of s t a t u t e s 
or departmental r u l e s , or both, they s h a l l be s o l d 
and d i s t r i b u t e d at cost by the department order
ing same. Such p u b l i c a t i o n s s h a l l be obtained 
from the superintendent of p r i n t i n g on r e q u i s i 
t i o n by the department and the s e l l i n g p r i c e 
s h a l l be determined by the p r i n t i n g board by 
d i v i d i n g the t o t a l c o s t of p r i n t i n g , paper and 
bin d i n g by the number p r i n t e d . Said p r i c e s h a l l 
be set at the nearest m u l t i p l e of ten (10) to the 
quotient thus obtained. D i s t r i b u t i o n of such 
p u b l i c a t i o n s s h a l l be made by the superintendent 
of p r i n t i n g g r a t i s t o p u b l i c o f f i c e r s , purchasers 
of l i c e n s e s from s t a t e departments r e q u i r e d by 
s t a t u t e , and departments. Funds from the s a l e 
of such p u b l i c a t i o n s s h a l l be deposited monthly 
in the general fund of the s t a t e . ' 

"Sec. 3» Section seventeen poin t twenty-three 
(17.23), Code 1954, Is hereby amended by s t r i k i n g 
from j l n e two (2) the words, Ms hereby au t h o r i z e d 
to* and I n s e r t i n g In Heu thereof the word, ' s h a l l ' . " 
S ection 17.27, as amended by the f o r e g o i n g , provides as 

f o l l o w s : 
"Other necessary p u b l I c a t Ions. There may be 
pub11 shed other mi see11aneous documents, r e p o r t s , 
b u l l e t i n s , books, and booklets that are needed 
f o r the use of the v a r i o u s o f f I c l a l s and depart
ments of s t a t e , or are of value f o r the Informa
t i o n of the general assembly or the p u b l i c , In 
form and number most u s e f u l and convenient, to be 
determined by the p r i n t i n g board. 
"When such p u b l i c a t i o n s p a i d f o r by p u b l i c funds 
f u r n i s h e d by the s t a t e , contain r e p r i n t s of s t a t u t e s 
or departmental r u l e s , or both, they s h a l l be s o l d 
and d i s t r i b u t e d at cost by the department o r d e r i n g 
same. Such p u b l i c a t i o n s s h a l l be obtained from the 
superintendent of p r i n t i n g o n - r e q u i s i t i o n by the 
department and the s e l M n g PJMiCje s h a l l be de t e r -
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mined by the p r i n t i n g board by d i v i d i n g the t o t a l 
cost of p r i n t i n g , paper and binding by the number 
p r i n t e d . S a id p r i c e s h a l l be set at the nearest 
m u l t i p l e of ten (10) to the quotient thus obtained. 
D i s t r i b u t i o n of such p u b l i c a t i o n s s h a l l be made by 
the superintendent of p r i n t i n g g r a t i s to p u b l i c 
o f f i c e r s , purchasers of l i c e n s e s from s t a t e depart
ments r e q u i r e d by s t a t u t e , and departments. Funds 
from the s a l e of such p u b l i c a t i o n s s h a l l be de
p o s i t e d monthly In the general fund of the s t a t e . " 

Pamphlets issued by your Department in accordance w i t h the 
d i r e c t i o n s of Section 321.15 quoted by you, that parts of Chapter 
321 s h a l l be issued, are p u b l i c a t i o n s w i t h i n the c l a s s described 
in Section 17*27 as amended, and were It not f o r the f o l l o w i n g 
r u l e of law would be c o n t r o l l e d by the foregoing Section as 
amended. Such pamphlets c o n t a i n i n g r e p r i n t s of Chapter 321 would 
be d i s t r i b u t e d to the p u b l i c at the cost to be f i x e d In accordance 
with the formula provided In the amendment. Viewing the amendment 
as a general act and S e c t i o n 321.15 as a s p e c i a l act concerned 
only with pamphlets Issued by your Department, the a p p l i c a b l e r u l e 
as t o which s t a t u t e s h a l l p r e v a i l Is s t a t e d in Sutherland S t a t u 
t o r y C o n s t r u c t i o n , 3rd E d i t i o n , paragraph 5 2 0 4 , as f o l l o w s : 

"General and s p e c i a l a c t s . General and s p e c i a l 
a c t s may be In p a r i materia. If so, they should 
be construeeTTogetheF. wTiere one s t a t u t e deals 
with a subject In general terms, and another 
deals w i t h a p a r t of the same subject in a more 
d e t a i l e d way, the two should be harmonized i f 
p o s s i b l e ; but If there Is any c o n f l i c t , the 
l a t t e r w i l l p r e v a i l , r e g a r d l e s s of whether It 
was passed p r i o r to the general s t a t u t e , unless 
It appears that the l e g i s l a t u r e intended to make 
the general act c o n t r o l l i n g . " 
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There Is p l a i n l y a cortf 1 l e t between these two s t a t u t e s , one 
r e q u i r i n g a charge be made f o r pamphlets issued by your Department, 
the other p r o v i d i n g f o r d i s t r i b u t i o n thereof g r a t i s . 

In view of the f o r e g o i n g I advise you tha t pamphlets 
Issued by your Department under t h | d i r e c t i o n of Section 321.15 
are not pamphlets covered by the amendment to Section 17.27, 
57th General Assembly, and t h e r e f o r e may continue to be d i s t r i b u t e d 
under the p r o v i s i o n s of Se c t i o n 321.15. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 
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Mr. D o n a l d N e l s o n 
S t o r y C o u n t y A t t o r n e y 
N e v a d a , Iowa 

Dear Mr. N e l s o n : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f A u g u s t l 5 a s 
f o l l o w s : 

" S e c t i o n 230.2*+ o f t h e 195*+ Code a u t h o r i s e s t h e 
C o u n t y B o a r d o f S u p e r v i s o r s t o expend f r o m t h e 
C o u n t y I n s a n e f u n d , f u n d s f o r p s y c h i a t r i c e x a m i n a 
t i o n and t r e a t m e n t f o r p e r s o n s i n need t h e r e o f i n 
ea c h C o u n t y where t h e y have f a c i l i t i e s a v a i l a b l e 
f o r s u c h t r e a t m e n t , a n d f u r t h e r p r o v i d e s t h a t any 
C o u n t y n o t h a v i n g s u c h f a c i l i t i e s may c o n t r a c t , 
t h r o u g h i t s B o a r d o f S u p e r v i s o r s , w i t h any o t h e r 
C o u n t y w h i c h h a s f a c i l i t i e s f o r p s y c h i a t r i c e x a m i n a 
t i o n and t r e a t m e n t , f o r t h e u s e t h e r e o f . 

" C h a p t e r 112 o f t h e S e s s i o n Laws f o r t h e 5Vth G e n e r a l 
A s s e m b l y a u t h o r i z e s t h e B o a r d o f S u p e r v i s o r s t o l e v y 
an a d d i t i o n a l t a x f o r t h e p u r p o s e o f p r o v i d i n g p s y 
c h i a t r i c e x a m i n a t i o n and t r e a t m e n t . 

"My q u e s t i o n s a r e as f o l l o w s : ( l ) What i s meant by 
• f a c i l i t i e s f o r p s y c h i a t r i c e x a m i n a t i o n and t r e a t m e n t 1 ? 
In o u r C o u n t y t h e r e i s a g r o u p w h i c h i s p l a n n i n g t o 
i n c o r p o r a t e f o r t h e p u r p o s e o f e s t a b l i s h i n g a M e n t a l 
H e a l t h C l i n i c . T h e y hope $o r e n t o r p e r h a p s p u r c h a s e 
a h o u s e and p r o c u r e t h e s e r v i c e s o f a p s y c h i a t r i s t . 
Would t h o s e f a c i l i t i e s meet t h e r e q u i r e m e n t s o f S e c t i o n 
230.2*+ and t h u s a l l o w t h e e x p e n d i t u r e o f t a x money 
f o r t h e t r e a t m e n t o f p e r s o n s i n t h i s p r o p o s e d m e n t a l 
h e a l t h c l i n i c . (2) U n d e r t h e p r o v i s i o n s o f S e c t i o n 
230.2*f a s amended, how i s t h e money t o be e x p e n d e d ? 
Can t h e t a x money be u s e d t o p u r c h a s e a b u i l d i n g o r 
r e s i d e n c e t o be u s e d a s a h e a l t h c l i n i c . Can t h e 
money be u s e d t o d i r e c t l y pay t h e s a l a r y o f t h e p e r s o n n e l 
i n c l u d i n g a p s y c h i a t r i s t ? O r , d o e s t h e C o u n t y have 
o n l y t h e a u t h o r i t y t o p a y t h e b i l l o f p e r s o n s who a r e 
s e n t t o t h e H e a l t h C l i n i c f o r t r e a t m e n t , i n t h e same 
Way t h a t t h e C o u n t y i s b i l l e d by t h e v a r i o u s S t a t e 
I n s t i t u t i o n s . " 

SI-?-
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Section 230*2*+, Code 195S provides aa f o l l o w s : 
"The board of s u p e r v i s o r s s h a l l , a n n u a l l y , levy a 
tax of three-eighths m i l l or l e s s , as may be 
necessary*, f o r the purpose of r a i s i n g a fund f o r 
the support of such insane persona as are cared f o r 
and supported by the county i n the insane ward of 
the county home, or elsewhere outside o f any s t a t e 
h o s p i t a l f o r the insane, which s h a l l be known as 
the county fund f o r the insane, and s h a l l be used 
for no other purpose than the support of such 
insane persona and f o r the purpose of making such 
a d d i t i o n s and improvements as may be necessary 
to p roperly care for such p a t i e n t s as are ordered 
committed to the county home* 

"The county board of supervisors are authorized to 
expend from the county insane fund as provided i n 
t h i s s e c t i o n funds f o r p s y c h i a t r i c examination and 
treatment of persons i n need thereof i n each county 
where they have f a c i l i t i e s a v a i l a b l e f o r such 
treatment, and any county not having such f a c i l i t i e s 
may contract through i t e board of supervisors with 
any other county, which has f a c i l i t i e s f o r p s y c h i a t r i c 
examination and treatment, f o r the use t h e r e o f . " 
Section 230.2*+ was amended by Chapter 112, Laws of the 

57th General Assembly by a d d i t i o n of the f o l l o w i n g sentences 
"Any county now or he r e a f t e r expending funds from 
the county insane fund f o r the p s y c h i a t r i c examina
t i o n and treatment of persons i n a community mental 
health center may levy an a d d i t i o n a l tax of not to 
exceed three-eighths (3/8) M i l l . " 
From Section 230.2*+, as i t appeared p r i o r to the quoted 

amendment the meaning of " f a c i l i t i e s f o r p s y c h i a t r i c examina
t i o n or treatment" i s revealed by the language of the second 
paragraph. Said paragraph d e s c r i b e s the places where treatment 
i s authorized by the phrases ". * .county where they have 
f a c i l i t i e s a v a i l a b l e . . H . . .county not h a y i n j such 
f a c i l i t i e s . • .", "• . .county which hqs f a c i l i t i e s . . 
The question then a r i s e s aa to when a county "has" f a c i l i t i e s 
and how does i t go about "having" them* This i s answered by 
the f i r s t paragraph of S e c t i o n 230.2*+ which r e f e r s to tho 
"insane ward of the county home" and by Section 3*+7» Code 
195*+, as emended by Chapter 176, Laws of the 57th General 
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Assembly which a u t h o r i z e s establishment of a p s y c h i a t r i c ' w a r d 
at the county h o s p i t a l i n / c e r t a i n c o unties. 

You are t h e r e f o r e etdvlaed that Section 230»2*+ p r i o r to the Quoted amendment contains no a u t h o r i z a t i o n f o r the expenditure 
escribed i n your f i r s t question* 

As to the e f f e c t of the amendment, I have searched the 
Code and the Session Laws i n c l u d i n g the j o i n t r e s o l u t i o n s of 
past general assemblies and can f i n d no reference to the 
"community mental h e a l t h c e n t e r s " i n terms of which the quoted 
amendment i s phrased. I t h e r e f o r e conclude that "community 
mental health c e n t e r s " must be something that H.F. l 8 l or one 
of the i n t e r l o c k i n g b i l l s introduced at but not passed by the 
57th General Assembly would have authorized of? defined had i t 
passed. Thus the s a i d amendment would not have the e f f e c t of 
a u t h o r i z i n g payment by counties to p r i v a t e c l i n i c s under 
Section 230.2h as amended* 

The a t t i t u d e of the law toward payment of expense© f o r the 
indigent insane at p r i v a t e i n s t i t u t i o n s or f a c i 1 1 t i e s 1 i s 
r e f l e c t e d by Section 229*25, Code I951+t as f o l l o w s : ! 

"Such p a t i e n t s may be cared for as p r i v a t e p a t i e n t s 
when r e l a t i v e s or f r i e n d s w i l l o b l i g a t e themselves 
to provide such care without p u b l i c charge* In such 
case the commission s h a l l i n w r i t i n g appoint edme 
s u i t a b l e person s p e c i a l custodian who s h a l l have 
a u t h o r i t y and s h a l l i n a l l s u i t a b l e ways r e s t r a i n , 
p r o t e c t , and care for such p a t i e n t , i n such manner 
as to best secure h i s s a f e t y and comfort, and to best 
protect the persons and property of o t h e r s * " 
In answer to your second question, you are advised that 

the express language of Section 230*24 a u t h o r i z e s expenditure 
of funds for only three purposes. They are, i n the words of 
the s t a t u t e : 

1. " p s y c h i a t r i c examination" 
2. "treatment" 
3* " a d d i t i o n s and Improvement*.*to the 

county home". 
Very t r u l y yours, 

LCA/k 
LEONARD C. ABELS 
A s s i s t a n t Attorney General 
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Mr. Bruce F. S t i l e s 
S tate Conservation D i r e c t o r 
State Conservation Commission 
B u i l d i n g 
Dear Mr. S t i l e s ; 

Reference Is made to your l e t t e r of June 3rd, e n c l o s i n g 
a l e t t e r dated May 26, 1957, from Whlcher and Davis, attorneys 
at Sioux C i t y , Iowa, which l e t t e r we are r e t u r n i n g herewith, 
and beg to advise you as f o l l o w s : 

We b e l i e v e that the answers to quest tons 1, 2 and 3 
can be found In the Attorney General's o p i n i o n dated May 8, 
1957, of which we enclose two copies and suggest you forward 
one to s a i d a t t o r n e y s . The unde r l y i n g p r i n c i p l e which c o n t r o l s 
In these matters Is whether o r not the Federal Government, under 
I t s powers to re g u l a t e I n t e r s t a t e commerce, has assumed J u r i s 
d i c t i o n over any navigable waters, and If there Is any c o n f l i c t 
between the Federal s t a t u t e s and the Iowa s t a t u t e s , then In that 
event, Federal laws and r e g u l a t i o n s are paramount. 

This same p r i n c i p l e holds t r u e In the matter of l i g h t i n g 
r e g u l a t i o n s and equipment. Where a vessel has been l i c e n s e d 
by the Coast Guard or other Federal agency under Federal law 
on navigable waters, the r e g u l a t i o n s p r e s c r i b e d by the Federal 
laws as to l i g h t s and equipment on such v e s s e l s take precedence 
over any State laws In c o n f l i c t therewith. On the other hand, 
If the Federal Government has not entered the f i e l d of r e g u l a t i o n 
then of course our s t a t u t e s take precedence. This answers ques
t i o n four of Mr. Whicher's l e t t e r . 

If there are other questions do not h e s i t a t e to ask us. 
Very t r u l y yours, 

FRANK D. BIANCO 
A s s i s t a n t Attorney General 

FDB:MKB 
Encs. 
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HORSES: REQUIREMENT OF ENROLLMENT AND REGISTRATION OF STALLIONS 
PREREQUISITE TO PUBLIC SERVICE: Iowa law r e q u i r e s t h a t before 
a s t a l 1 ion may. be o f f e r e d f o r p u b l i c s e r v i c e i t must be e n r o l l e d 
w i t h a g r i c u l t u r e department as r e g i s t e r e d and have c e r t i f i c a t e 
of soundness. 

August 21, 1957 

Honorable Clyde Spry 
Secretary of A g r i c u l t u r e 
B u i l d i n g 
A t t e n t i o n : Mr. A. L, Sundberg, Chief 

D i v i s i o n o f Animal industry 
Dear S i r : 

In your l e t t e r o f August 20, 1957. you s t a t e : 
"We would a p p r e c i a t e i t very much I f you w i l l 

g i v e us an o p i n i o n as to whether we can, 
according to Chapter 162 of the 1954 Code of Iowa, 
r e g i s t e r grade s t a l l i o n s f o r p u b l i c s e r v i c e . 

"According t o the information we have been a b l e 
to o b t a i n , t h i s has never been done, nor i s there 
a form f o r such r e g i s t r y other than the purebred 
s t a l l i o n s . " 

In answer ther e t o I would s t a t e : 
In connection w i t h t h i s i n q u i r y I would c a l l your a t t e n 

t i o n to the p r o v i s i o n s of the f o l l o w i n g s e c t i o n s : 
"162.1 S e r v i c e s o f s t a l l i o n . No person 

s h a l l o f f e r f o r p u b l i c s e r v i c e any s t a l l i o n 
unless he s h a l l nave had s a i d animal e n r o l l e d 
w i t h the department o f a g r i c u l t u r e as a r e g i s 
tered animal, and s h a l l have procured from the 
department a c e r t i f i c a t e o f soundness." 

"162.5 C e r t i f i c a t e f o r purebred. Every a p p l i 
c a t i o n f o r enrollment as a r e g i s t e r e d animal s h a l l 
set f o r t h , under oath, the name, age, c o l o r , and 
ownership of the animal, end be accompanied by a 
c e r t i f i c a t e o f r e g i s t r y and an a f f i d a v i t of an 
Iowa l i c e n s e d v e t e r i n a r i a n that such animal has 
been examined by him and i s f r e e from any unsound-
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ness or any h e r e d i t a r y , i n f e c t i o u s , or con
tagious d i s e a s e , " 

"162.7 Animals subject t o enrollment. No 
animal s h a l l be subject t o enrollment as a r e g i s 
tered animal unless he has been recorded i n some 
stud book recognized by the department." 
The p r o v i s i o n s o f S e c t i o n 162.1, Code of Iowa, 1954, 

e x p r e s s l y p r o h i b i t s the o f f e r i n g f o r p u b l i c s e r v i c e o f a s t a l 
l i o n unless i t s h a l l be " e n r o l l e d w i t h the department o f a g r i 
c u l t u r e as a r e g i s t e r e d animal". The a p p l i c a t i o n f o r such 
enrollment must c o n t a i n the information s p e c i f i e d i n Section 
162.5, Code of Iowa, 1954, which includes a c e r t i f i c a t e of 
r e g i s t r y . This c e r t i f i c a t e of r e g i s t r y i s f u r t h e r a m p l i f i e d 
In Section 162*7, Code of Iowa, 1954, which r e q u i r e s that such 
r e g i s t r a t i o n s h a l l have been recorded " i n some stud book recog
n i z e d by the department". The case of Howard v. National French 
D r a f t Horse A s s o c i a t i o n (1915)» 169 Iowa 719. 151 N.W. 1056, 
described a c e r t i f i c a t e of r e g i s t r y as f o l l o w s : 

"A c e r t i f i c a t e o f r e g i s t r y i n a herd book of 
recognized a u t h o r i t y i s a proclamation t o the 
world. I t Is Intended to be passed to each suc
c e s s i v e purchaser of the r e g i s t e r e d animal, g i v 
ing to I t a c h a r a c t e r , r e p u t a t i o n and s u b s t a n t i a l 
value which I t would not nave except f o r i t s 
admission to r e g i s t r y . So long as I t remains un
c a n c e l l e d , the a s s o c i a t i o n which issued I t stands 
in the p o s i t i o n o f saying to every buyer, 'This 
i s the pedigree and breeding of the animal here 
described.' " 

In c o n c l u s i o n and i n s p e c i f i c answer to your i n q u i r y , I 
would advise t h a t there i s a s p e c i f i c p r o h i b i t i o n i n S e c t i o n 
162,1, Code of Iowa, 1954, a g a i n s t o f f e r i n g f o r p u b l i c s e r v i c e 
a s t a l l i o n unless such s t a l l i o n s h a l l be e n r o l l e d w i t h the 
Department of A g r i c u l t u r e as a r e g i s t e r e d animal and such s t a l 
l i o n s h a l l have from the Department of A g r i c u l t u r e a c e r t i f i c a t e 
of soundness. 

Yours very t r u l y , 
NAE/fm 

NORMAN A. ERBE, 
Attorney General of Iowa 
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Mr. Don Lowe, Commissioner 
Bureau of Labor 
L o c a l 
My dear Mr, Lowe: 

Reference i s h e r e i n made to yours of the 12th In s t , w i t h 
enclosure of the f o l l o w i n g described pamphlets, the f o l l o w i n g 
c o n t a i n i n g r e p r i n t s of s t a t u t e s ; t o - w l t : C h i l d Labor Law, Health 
and Safety Appliance Laws, Law R e l a t i n g to Employment Agencies, 
Labor Laws of Iowa, and the Iowa B o i l e r Rules and Regulations, and 
asking whether they are c o n t r o l l e d by Chapter 56, Acts of the 57th 
General Assembly. S e c t i o n 17.27 as amended by Section 2 of Chap
ter 56, Laws of the 57th General Assembly, provides as f o l l o w s : 

"Other necessary publ1 cat Ions. There may be 
published other miscellaneous documents, r e p o r t s , 
b u l l e t i n s , books, and booklets that are needed 
f o r the use of the va r i o u s o f f i c i a l s and depart
ments of s t a t e , or are of value f o r the Informa
t i o n of the general assembly or the p u b l i c , In 
form and number most u s e f u l and convenient, to 
be determined by the p r i n t i n g board. 
"When such p u b l i c a t i o n s p a i d f o r by p u b l i c funds 
f u r n i s h e d by the s t a t e , c o n t a i n r e p r i n t s of 
st a t u t e s or departmental r u l e s , or both, they 
s h a l l be s o l d and d i s t r i b u t e d at cost by the 
department o r d e r i n g same. . Such p u b l i c a t i o n s 
s h a l l be obtained from the superintendent of 
p r i n t i n g on r e q u i s i t i o n by the department and 
the s e l l i n g p r i c e s h a l l be determined by the 
p r i n t i n g board by d i v i d i n g the t o t a l cost of 
p r i n t i n g , paper and b i n d i n g by the number p r i n t e d . 
Said p r i c e s n a i l be s e t at the nearest m u l t i p l e 
of ten (10) to the quotient thus obtained. Dis
t r i b u t i o n of such p u b l i c a t i o n s s h a l l be made by 
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the superintendent of p r i n t i n g g r a t i s to p u b l i c ' 
o f f i c e r s , purchasers of l i c e n s e s from s t a t e de
partments r e q u i r e d by s t a t u t e , and departments. 
Funds from the s a l e of such p u b l i c a t i o n s s h a l l 
be deposited monthly in the general fund of the 
s t a t e . " 
i t appears that the pamphlets r e f e r r e d to above are p u b l i 

c a t i o n s w i t h i n the terms of S e c t i o n 17.27 as amended by Chapter 56, 
Laws of the 57th General Assembly, each being a p u b l i c a t i o n con
t a i n i n g r e p r i n t s of s t a t u t e s or departmental r u l e s and p a i d f o r by 
p u b l i c funds f u r n i s h e d by the S t a t e and are t h e r e f o r e c o n t r o l l e d 
by that s t a t u t e . I reach t h i s c o n c l u s i o n notwithstanding the 
p r o v i s i o n s of Section 91.4, subsection 5, which bestows upon the 
Labor Commissioner the duty: 

"5. To Issue from time to time, w i t h the con
sent of the executive c o u n c i l , b u l l e t i n s c o n t a i n 
ing Information of Importance to the I n d u s t r i e s 
of the s t a t e and to the s a f e t y of wage earners." 

As a matter of f a c t , such p u b l i c a t i o n s Issued under the a u t h o r i t y 
of that s e c t i o n would be c o n t r o l l e d by Section 17.23 as amended 
by Section 3, Chapter 56, Acts of the 57th General Assembly, which 
provides; 

" P r i c e of departmental r e p o r t s . The s t a t e 
prInting~board s h a l l e s t a b l i s h and f i x a s e l l 
ing p r i c e f o r a l l other s t a t e departmental 
repor t s and any other s t a t e p u b l i c a t i o n s i t 
may designate, which p r i c e per volume s h a l l 
be the amount charged any person, other than 
p u b l i c o f f i c i a l s , who may d e s i r e to purchase 
the samej such p r i c e s h a l l cover the cost of 
p r i n t i n g and d i s t r i b u t i o n . The s t a t e p r i n t 
ing board may d i s t r i b u t e g r a t i s to such 
s t a t e or l o c a l p u b l i c o f f i c i a l s , or o f f i c e s , 
I t may deem necessary, copies of departmental 
annual r e p o r t s . " 
Therefore, with the exception of d i s t r i b u t i o n to p u b l i c 

o f f i c e r s and departments, s a l e and d i s t r i b u t i o n of p u b l i c a t i o n s 
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s h a l l be made at a cost determined by the formula provided in 
the foregoing described s e c t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 



The p r i n t i n g and d i s t r i b u t i o n ofa named p u b l i c a t i o n s of the Iowa 
Highway Commission are c o n t r o l l e d by the p r o v i s i o n s of §17 23 
Code 1954, As amended by Ch. 56, 57th G. A. 

/ ' 

August 22, 1957 

Mr. C. J . Lyman 
Spe c i a l A s s i s t a n t Attorney General 
Iowa Highway Commission 
Ames, Iowa 
Dear S i r : 

Reference i s herein made to your request res p e c t i n g the 
f o l l o w i n g p u b l i c a t i o n s of the Iowa Highway Commission as r e l a t e d 
to the p r o v i s i o n s of Chapter 56, Laws of the 57th General Assem
b l y . The p u b l i c a t i o n s are these: 

The Hyd r a u l i c s of a Storm-Drain System f o r Sedi
ment-Transporting Flow 
Scour Around Bridge P i e r s and Abutments 
Cul v e r t Diameters In R e l a t i o n to Upstream Channel 
Storage f o r Small Watersheds in Iowa 
Iowa Floods Magnitude and Frequency 
By-Pass f o r T h r u - t r a f f i c 
S a fety C o n t r o l l e d Access Highways 
Iowa Highway Map 
Report of Highway i n v e s t i g a t i o n Committee created 
by Chapter 351, U&ws of the 52nd General Assembly, 
1948 
Report of the State Highway Commission f o r the 
p e r i o d J u l y I, 1354 to June 30, 1955 
-Reprint of Part I, Standard S p e c i f i c a t i o n s of 1956 
Rep r i n t of Part IV, Standard S p e c i f i c a t i o n s of 1956 
Standard S p e c i f i c a t i o n s f o r Construction on Primary, 
Farm to Market and Secondary Roads 
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C o n s t r u c t i o n F i e l d Manual of Primary Road and 
Bridge Work 
Pamphlet e n t i t l e d "Progress" 
In reference t h e r e t o I advise as f o l l o w s . Chapter 56, 

Laws of the 57th General Assembly, provides the f o l l o w i n g : 
"Section 1. Se c t i o n s i x t e e n p o i n t two (16.2), 
Code 1954, Is hereby amended by I n s e r t i n g In l i n e 
three (3) of subsection seven (7) a f t e r the word, 
' s e c t i o n s , 1 the f o l l o w i n g : 
" ' p u b l i c a t i o n s , except premium l i s t s published by 
the Iowa s t a t e f a i r board, c o n t a i n i n g r e p r i n t s or 
s t a t u t e s or departmental r u l e s , o r both, rep o r t s 
of s t a t e departments,'. 
"Sec. 2. Sec t i o n seventeen point twenty-seven 
(17.27), Code 1954, Is hereby amended by adding 
the f o l l o w i n g : 
"'When such p u b l i c a t i o n s p a i d f o r by p u b l i c funds 
f u r n i s h e d by the s t a t e , c o n t a i n r e p r i n t s of 
s t a t u t e s or departmental r u l e s , o r both, they 
s h a l l be s o l d and d i s t r i b u t e d at cost by the 
department o r d e r i n g same. Such p u b l i c a t i o n s 
s h a l l be obtained from the superintendent of 
p r i n t i n g on r e q u i s i t i o n by the department and 
the s e l l i n g p r i c e s h a l l be determined by the 
p r i n t i n g board by d i v i d i n g the t o t a l cost of 
p r i n t i n g , paper and bi n d i n g by the number p r i n t e d . 
Said p r i c e s h a l l be set at the nearest m u l t i p l e 
of ten (10) to the quo t i e n t thus obtained. D i s 
t r i b u t i o n of such p u b l i c a t i o n s s h a l l be made by 
the superintendent of p r i n t i n g g r a t i s to p u b l i c 
o f f i c e r s , purchasers of l i c e n s e s from s t a t e de* 
partments r e q u i r e d by s t a t u t e , and departments. 
Funds from the s a l e of such p u b l i c a t i o n s s h a l l 
be deposited monthly In the general fund of the 
s t a t e . * 
"Sec. 3 Sec t i o n seventeen p o i n t twenty-three 
(17.23), Code 1954, Is hereby amended by s t r i k i n g 
from l i n e two (2) the words, 'Is hereby autho r i z e d 
t o ' and i n s e r t i n g In l i e u thereof the word, ' s h a l l ' . " 
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None of the aforementioned p u b l i c a t i o n s appear to contain 
r e p r i n t s of s t a t u t e s or departmental r u l e s and t h e r e f o r e the 
amendment Insofar as Section 2 of Chapter 56 Is concerned has no 
bearing on the s i t u a t i o n . However, Section 17.23, Code 1954, 
as amended by Chapter 56, provides as f o l l o w s : 

" P r i c e of departmental r e p o r t s . The s t a t e 
p r i n t i n g board s h a l l e s t a b l i s h and f i x a 
s e l l i n g p r i c e f o r a l l other s t a t e depart-
mental reports and any other s t a t e p u b l i c a 
t i o n s i t may designate, which p r i c e per 
volume s h a l l be tne amount charged any per
son, other than publ1c o f f I c i a l s , who may 
d e s i r e to purchase the same; such p r i c e 
s h a l l cover the cost of p r i n t i n g and d i s 
t r i b u t i o n . The s t a t e p r i n t i n g board may 
d i s t r i b u t e g r a t i s to such s t a t e or l o c a l 
p u b l i c o f f i c i a l s , or o f f i c e s , It may deem 
necessary, copies of departmental annual 
r e p o r t s . " 

The p u b l i c a t i o n s submitted by you and named above are con
t r o l l e d by t h i s s t a t u t e . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 



HEADNOTE: Inheritance Tax Division: Taxability of devise "to Cerro Gordo 
County to apply upon the care givenpy Cerro Gordo County for expenses of 
Ruth Story"; held to be tax exempt under section 450 .4 since the property 
passed to a charitable organization; no legal liability on the part of the 
testatrix to pay the expenses of the indigent Ruth Story, 

August 2 2 , 1957 

Mr. William Pappas 
Cerro Gordo County Attorney 
15 Second St., N.E. 
Mason City, Iowa 

Dear Mr. Pappasj 

Your letters dated August 10, 1957 and August 20, 1957, 
addressed to Mr. Norman Erbe and the Department of Justice, respectively, 
have been referred to me for reply. 

Your question is whether a devise by,a resident of Cerro Gordo 
County is taxable pursuant to Sections 450.3 and 450.4, Code of Iowa, 
1954. The devise is as follows: 

"One Thousand Dollars ($1000.00) to Cerro Gordo County, 
Iowa to apply upon the care given by Cerro Gordo County for the 
expenses of Ruth Story." 

t 

The exemptions from the Iowa inheritance tax are set out in Section 
450.4. The applicable portion of Section 450.4, entitled "Exemptions," 
provides: 

ttThe tax imposed by this chapter shall not be collected: 
* * 

2. When the property passes in any manner to societies, 
institutions or associations incorporated or organized under the taws 
of this state for charitable, educational or religious purposes, and 
which are not operated for pecuniary profit/ or to cemetery associations 
including humane societies or to resident trustees for such uses within 
this state, * * 

In the case of In re Estate of Spangler, 148 Iowa 333, the Iowa 
Supreme Court was confronted with the question as to whether a devise to the 
board of supervisors "in perpetuity to the dependent poor persons of Delaware 
County #mo are maintained wholly or in part at the expense of said county,", 
the Court stated on page 336, "Under the law of this state each county 
acting through its board of supervisors is expressly charged with the duty of 

K 7.. ? 



#2 
Mr. William Pappas 
August 22, 1957 

relieving the necessities of destitute persons and the several counties are 
required or authorized to provide farms, homes, hospitals, and other appropriate 
places and Institutions In which and by means of which these unfortunate ones 
are supplied with the necessities of life* * * *. The county, being thus 
charged with the duty of relieving and supporting the poor. Is to that extent a 
charitable organization, and a gift made specifically in aid of this feature of Us 
work Is to all reasonable intents and purposes a gift to or for a charitable 
Institution. * * ** H 

Under the reasoning of the Court in the above case, the bequest which 
you have set out In your letter would be a bequest to a charitable organization, 
or certainly It would be a bequest to the board of supervisors as trustees to 
apply the funds to the expense the county has incurred on behalf of the indigent, 
Ruth Story. Consequently, the bequest to the county should not be taxable. 

Yours very truly, 

Francis J. Pruss, 
Special Assistant Attorney General 

FJPjfs 



August 28, 1957 

Mr. Eugene R. Mel son 
Greene County Attorney 
County Courthouse 
Jefferson, Iowa 

Dear Mr. Welsonj 

This Is to acknowledge receipt of your letter dated August 21, 1957, 

addressed to Mr. Erbe. 

"A stock of merchandise owned by A was assessed as of 
January 1, 1957, A sold the stock and the equipment to B in 
March, 1957, and complied with the bulk sales law, and gave a 
bill of sale free of all liens. 6 immediately auctioned off the stock 
of merchandise and B now takes the position that the tax is collectible 
only from A, the owner on the date of assessment. 

"Under the provisions of Section 445.31 of the Code of Iowa, 
1954, is the tax collectible for 1957 from B„ regardless of the 
contract between B and A?" 

It would seem that the above set of facts comes within the rule of the 

opinion of the Attorney General, 1919-20, p. 375. 

It would seem that B will not be liable for the personal property tax 

on the stock of merchandise since the taxes were not a Hen upon the property 

at the time of either the date of purchase or the date of sate. 

In your question you refer to "equipment." The above refers only to 

the stock of merchandise since not sufficient facts are set forth to show that 

the equipment comes within the statute. 

You request an opinion on the following set of facts; 

?- i.i t 
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The Supreme Court was faced with this problem in Larson v. Hamilton 

County, 123 Iowa 485. In that case the facts were identical with those set 

out above, except that in that case the purchaser did not resell the goods. 

At pages 486 and 487 the Court stated: 

"The theory of the statute seems to be that such property Is so 
far permanent in character that, in the matter of taxation, it may be 
treated like real estate. The taxes are against the property as such 
as well as against the owner. A sale in bulk does not avoid the tax. 
If the stock continues such/ the lien attaches in whosoever hands the 
stock may be found. It may not attach until the levy and this is 
doubtless true with respect to real estate. But the Hen Is as Inevitable 
as against real estate, save when the stock is disposed of at retail, 
and cannot be obviated so long as the stock remains intact and can be 
identified as such." 

In the Larson case, the statute differs from the one presently in effect. 

However, the difference will not distinguish the two cases since it is clear there 

must first be a lien to bind a subsequent purchaser, and the lien does not arise 

until levy. 

If you have any further question regarding this matter, please contact 

me. 

Yours very truly, 

Francis J. Pruss, 
Special Assistant Attorney General 

FJP:fs 



August 29, 1957 

Honorable Herschel C. Loveless 
Governor of the St a t e o f Iowa 
L o c a l 
Dear S i r : 

Receipt Is acknowledged of your Inquiry o f August 26 In 
which you Inquire as f o l l o w s ; 

"Section three hundred twenty-ope, point four 
hundred s f x t y s e v e n (321.467) Code of Iowa, 1954, 
empowers the s t a t e highway commission and l o c a l 
a u t h o r i t i e s to issue s p e c i a l permits f o r the move* 
ment of o v e r s i z e or overweight v e h i c l e s on highway 
under t h e i r r e s p e c t i v e j u r i s d i c t i o n s * Beginning 
at l i n e twenty-seven (27) of the Section noted 
above, there appears the f o l l o w i n g sentence; 

"•Provided f u r t h e r t h a t , i n an emergency, or 
very s p e c i a l or unusual cases, or as a means o f 
co-operating w i t h n a t i o n a l defense o f f i c i a l s * the 
s t a t e highway commission may grant permits f o r mov
ing o v e r s i z e or overweight v e h i c l e s o r o b j e c t s over 
the highways f o r a d i s t a n c e exceeding twenty-five 
m i l e s . I f In the judgment o f the commission, such 
s p e c i a l * unusual, emergency or defense movement 
Is e s s e n t i a l * . 

"Your o p i n i o n Is r e s p e c t f u l l y requested on the 
f o l l o w i n g question: 

"0o the s t a t e highway commission and l o c a l 
a u t h o r i t i e s have power to grant s p e c i a l permits 
f o r the movement o f mobile homes* ten (10) f e e t 
In width from the p o i n t o f manufacture In Oes 
Moines. Iowa, t o p o i n t s o u t s i d e the State of Iowa 
over highways under t h e i r r e s p e c t i v e j u r i s d i c t i o n s , 
subject to such r u l e s and r e g u l a t i o n s as the s t a t e 
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highway commission and l o c a l a u t h o r i t i e s may estab- . 
f i s h and over such routes as the gr a n t o r ( s ) o f the 
permits may Spe c i f y ? " 
In answer the r e t o I would advise that, based upon the word

ing of the s t a t u t e , a p r e r e q u i s i t e to the r i g h t o f the Highway 
Commission to issue such permits i s th a t there e i t h e r must be 
(1) an emergency, (2) very s p e c i a l or unusual cases, o r (3) as 
a means of cooperating w i t h n a t i o n a l defense o f f i c i a l s . I f any 
one of these three c o n d i t i o n s i s present, then the State Highway 
Commission has a u t h o r i t y to grant the permit i f "In the judgment 
of the Commission such s p e c i a l , unusual, emergency or defense 
movement i s e s s e n t i a l " . 

The w r i t e r Is not f a m i l i a r enough with the f a c t s i t u a t i o n 
in order to express an o p i n i o n as to whether any one o f the three 
p r e r e q u i s i t e s Is present which would g i v e to the Highway Commis
sion a u t h o r i t y to e x e r c i s e t h e i r d i s c r e t i o n and judgment on the 
ba s i s o f e s s e n t i a l i t y . 

Yours very t r u l y , 

NAE/fm NORMAN A. ERBE 
Attorney General of Iowa 



September 3. 1957 

Honorable Herschel C. Loveless 
Governor of Iowa 
B u t 1 d I n g 
My dear Governor: 

This w i l l acknowledge r e c e i p t of yours of the 27th u l t . 
addressed to the Attorney General which has been handed to me 
f o r answer to the f o l l o w i n g q u e s t i o n : 

"May a member of the General Assembly be 
appointed an a l t e r n a t e judge of a municipal 
c o u r t , as provided f o r In Section One ( 1 ) , 
Chapter two hundred f i f t y - e i g h t (258), Laws 
of the F i f t y - s e v e n t h General Assembly, and 
r e t a i n h i s p o s i t i o n as a member of the 
General Assembly?" 
In r e p l y thereto I advise as f o l l o w s . I am of the o p i n i o n 

that the problem submitted Involves a question of e l i g i b i l i t y of 
a member of the General Assembly to hold other o f f i c e s of t h i s 
S t a t e . Section 22 of A r t i c l e 111 of the C o n s t i t u t i o n of Iowa 
provides with respect to t h i s problem the f o l l o w i n g : 

"No person h o l d i n g any l u c r a t i v e o f f i c e under 
the United S t a t e s , or t h i s S t a t e , or any other 
power, s h a l l be e l i g i b l e to hold a seat in the 
General Assembly: but o f f i c e s In the m i l i t i a , 
to which there Is attached no annual s a l a r y , 
or the o f f i c e of J u s t i c e of the peace, or 
postmaster whose compensation does not exceed 
one hundred d o l l a r s per annum, or notary pub
l i c , s h a l l not be deemed l u c r a t i v e . " 
Under t h i s S e c t ion I t was he l d In an op i n i o n of t h i s Depart

ment appearing In the Report f o r 1922 at page 360 that a member of 
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L e g i s l a t u r e cannot at the same time hold the o f f i c e o f mayor. 
Cur Supreme Court has made no r u l i n g with reference to the a p p l i 
c a t i o n of t h i s Section of the C o n s t i t u t i o n but a l i k e p r o v i s i o n 
In the C o n s t i t u t i o n of C a l i f o r n i a was held In the case of People v. 
Leonard, \k P. 853, 73 C a l . 230, quoting from Words and Phrases, 
Volume \kt page 355, Permanent E d i t i o n , the f o l l o w i n g : 

" ' E l i g i b l e , ' as used In Const, a r t . 4, § 20, 
p r o v i d i n g that no person h o l d i n g any l u c r a t i v e 
o f f i c e under the United States or any other 
power s h a l l be e l i g i b l e to any c i v i l o f f i c e 
of p r o f i t under the s t a t e , means e l i g i b l e to 
hold o f f i c e as w e l l as to be e l e c t e d to o f f i c e , 
and d l s q u a l I f i e s a person from h o l d i n g an o f 
f i c e under the s t a t e a f t e r he had received 
and entered on the d u t i e s under a l u c r a t i v e 
f e d e r a l appointment." 
A l u c r a t i v e o f f i c e as used in the foregoing s e c t i o n was 

defined in the o p i n i o n of the Attorney General h e r e t o f o r e r e f e r r e d 
t o as f o 11 ows: 

"A l u c r a t i v e o f f i c e , as w i l l be observed, Is 
an o f f i c e which y i e l d s compensation, i s g a i n f u l 
or p r o f i t a b l e . The o f f i c e of mayor of a c i t y 
or town Is a g a i n f u l o f f i c e and does y i e l d 
compensation, and t h e r e f o r e must be h e l d to be 
a l u c r a t i v e o f f i c e 
What was s a i d In the fo r e g o i n g o p i n i o n with respect to 

the o f f i c e of mayor of a c i t y or town as r e l a t e d to that of a 
member of the L e g i s l a t u r e was t h a t : 

" I t f o l l o w s that a member of the general assem
b l y , under the c o n s t i t u t i o n , cannot hold the 
o f f i c e of mayor of a c i t y or town f o r the rea
son that sucn o f f i c e Is a l u c r a t i v e o f f i c e 
w i t h i n the meaning of s e c t i o n 22, of a r t i c l e 3, 
of the c o n s t i t u t i o n . " 

and in my o p i n i o n i s a p p l i c a b l e to the s i t u a t i o n of a member of 
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General Assembly and an a l t e r n a t e judge of the municipal c o u r t . 
I am of the o p i n i o n , t h e r e f o r e , that a member of the General 
Assembly may not be appointed and hold the o f f i c e of a l t e r n a t e 
judge of a municipal court and r e t a i n h i s p o s i t i o n as a member 
of the General Assembly. 

In t h i s connection I c a l l your a t t e n t i o n to t h i s f u r t h e r 
c o n s t i t u t i o n a l p r o v i s i o n r e s p e c t i n g the e l i g i b i l i t y of members 
of the L e g i s l a t u r e to an appointment to o f f i c e whose emoluments 
have been Increased during tho term of such a member. Section 21, 
A r t i c l e I I I , provides: 

"No senator or r e p r e s e n t a t i v e s h a l l , during the 
time f o r which he s h a l l have been e l e c t e d , be 
appointed to any c i v i l o f f i c e of p r o f i t under 
t h i s S t a t e , which s h a l l have been created, o r 
the emoluments of which s h a l l have been i n 
creased during such term, except such o f f i c e s 
as may be f i l l e d by e l e c t i o n s by the people." 

R e s p e c t f u l l y , 

0S:MKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



September 3, 1957 

Honorable Herschel C. Loveless 
Governor of Iowa 
B u i l d i n g 
My dear Governort 

This w i l l acknowledge r e c e i p t of yours of the 30th u l t . 
In which you have requested answer to the f o l l o w i n g q u e s t i o n : 

"In a s p e c i a l c h a r t e r c i t y , operating under the 
mayor-councl1 form of government, c o n t a i n i n g a l l 
or part of two townships, with the included town
ships each having over one thousand e l e c t o r s , Is 
I t mandatory that one of the two aldermen e l e c t e d 
-'at large* be e l e c t e d from each of the two town
ships? In a d d i t i o n to the two aldermen to be 
el e c t e d at l a r g e , an alderman Is e l e c t e d from 
each of the va r i o u s wards of the c i t y . " 
In r e p l y thereto 1 e x h i b i t to you Section 3&3A.2, Code 

195^, p r o v i d i n g as f o l l o w s : 
"CounclImen - number and e l e c t i o n . Towns o p e r a t i n g 
under the mayor-counctI form of government s h a l l 
have a c o u n c i l composed of f i v e councilmen at 
la r g e , e l e c t e d by the e n t i r e e l e c t o r a t e . C i t i e s 
o p e r a t i n g under the mayor-council form of govern
ment may have a c o u n c i l composed of f i v e c o u n c i l 
man at l a r g e , or may have a c o u n c i l composed of 
two councilmen or aldermen at l a r g e , and one 
councilman or alderman from each ward; but If any 
c i t y embraces w i t h i n I t s l i m i t s the whole or part 
of two or more townships, two of which p a r t s con
t a i n one thousand or more e l e c t o r s , o n l y one 
councilman at larg e s h a l l be chosen from any one 
township. 'CouncTlmen* as used In t h i s chapter 
s h a l l Include 'aldermen 1 where members of a c i t y 
c o u n c i l are e l e c t e d and have h i s t o r i c a l l y been 
r e f e r r e d to by such t i t l e . " 
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which makes mandatory the e l e c t i o n of two aldermen or c o u n c i l -
men at l a r g e , one to be e l e c t e d from each of the two townships, 
In the s i t u a t i o n you d e s c r i b e . 

With the assurance of my r e s p e c t s , I am 
Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS-.MKB 



September v j / 1 9 5 7 

Mr. C. E. Borg, Superintendent 
Gas Tax Refund D i v i s i o n 
Treasurer of State 
B u i 1 d i n g 
Dear S i r ; 

This w i l l acknowledge r e c e i p t of yours in which you sub
mi t t e d the f o l l o w i n g : 

"The w r i t e r as Superintendent of the Gas Tax 
Refund D i v i s i o n would appreciate a r u l i n g from 
the Attorney General's department on the f o l l o w 
ing questions. 
"Are p o l i t i c a l sub-divisSons, such as c i t i e s , 
towns, c o u n t i e s , park commissions, e t c . e l i g i 
b l e to make'applicat ion f o r a refund permit 
and c l a i m g a s o l i n e tax refunds on f u e l used 
in maintenance and c o n s t r u c t i o n work, which 
i s p a i d f o r from p u b l i c funds? 
"On page 6 of H. F. 440, Section 24.; and 
item No. 4 p e r t a i n i n g to exemptions, i t s t a t e s 
that motor f u e l s o l d to the State of Iowa or 
any of I t s agencies, i s exempt, but t h i s 
exemption s h a l l not apply to p o l i t i c a l sub
d i v i s i o n s of t h t s s t a t e . " 
In r e p l y thereto I advise as f o l l o w s . 
1. Section 324.3 provides f o r the imposition of an e x c i s e 

tax of 4$ a g a l l o n on a l l motor f u e l used except as otherwise pro
vided in the s e c t i o n . Subsection 4 of Section <24.3, Chapter 164, 
Acts of the 57th General Assembly, provides the f o l l o w i n g exemp
t i o n from the imposition of the tax provided: 

"Motor f u e l s o l d to the s t a t e of Iowa or any of 
i t s agencies, but t h i s exemption s h a l l not apply 

^ to p o l i t i c a l s u b d i v i s i o n s of t h i s s t a t e . " 
. . 5 7 
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2. A l i k e exemption from the i m p o s i t i o n of an e x c i s e tax 
l e v i e d on s p e c i a l f u e l by Section 324.34 i s provided by Section 
324.35, as f o l l o w s : 

"No tax Is imposed under t h i s d i v i s i o n on s p e c i a l 
f u e l used by the s t a t e of Iowa or any of i t s 
agencies, but t h i s exemption s h a l l not apply to 
p o l i t i c a l s u b d i v i s i o n s of t h i s s t a t e . " 
By reason of the foregoing I am of the o p i n i o n that 

c o u n t i e s , c i t i e s , towns, h o s p i t a l s , park commissions, and other 
are p o l i t i c a l s u b d i v i s i o n s of the State w i t h i n the meaning of 
these s t a t u t e s and are not exempt from the e x c i s e tax provided. 
However, i t s use In mobile machinery and equipment not d e s i g 
nated or used f o r t r a n s p o r t a t i o n of persons or property on the 
$owa highways i s not taxable. See Section 324.57. Chapter 164, 
Acts of the 57th General Assembly. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 
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Mr. B. G. March!, D i r e c t o r 
Motor Fuel Tax D i v i s i o n 
Treasurer of S t ate 
B u i l d i n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 25th u l t . 
w i t h accompanying l e t t e r addressed to you i n respect to the im
p o s i t i o n of tax upon motor f u e l and s p e c i a l f u e l . Upon review 
of t h i s matter in the l i g h t of your l e t t e r and the memorandum 
accompanying i t s u p p l i e d by Attorneys S h u l l , M a r s h a l l , Mayne, 
Marks & V l z l n t o s , I am of the o p i n i o n : 

1. Insofar as motor fue) Is concerned, on the a u t h o r i t y 
S e c t i o n 324.3, Chapter 164, Acts of the 57th General Assembly, 
and the exceptions t h e r e i n noted, motor f u e l placed in f u e l 
tanks presumptively f o r use i n t r a n s p o r t a t i o n Is not motor f u e l 
s o l d f o r export. 

2. Insofar as s p e c i a l f u e l Is concerned Section 324.54, 
f i r s t paragraph, provides as f o l l o w s : 

"Fuel tax l i a b i l i t y under t h i s d i v i s i o n s h a l l be 
computed on the t o t a l number of gal Ions of each 
k i n d of motor f u e l and s p e c i a l f u e l consumed In 
the o p e r a t i o n in Iowa of motor v e h i c l e s subject 
to t h i s d i v i s i o n at the same r a t e f o r each k i n d 
of f u e l as would be a p p l i c a b l e t h e r e t o i f taxed 
under D i v i s i o n s I or 11 of t h i s chapter. C r e d i t 
a g a i n s t the tax l i a b i l i t y so computed s h a l l be 
allowed i n the amount of f u e l taxes paid under 
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D i v i s i o n s I or II of t h i s chapter on motor 
f u e l and s p e c i a l f u e l used In motor v e h i c l e s 
the operation of which Is subject to t h i s 
d i v i s i o n , but no amount so paid on f u e l in 
excess of that consumed in t h i s s t a t e s h a l l 
be refunded." 
A t t e n t i o n i s d i r e c t e d to the f o l l o w i n g s p e c i f i c statement 

with reference to the payment of tax that "but no amount so paid 
on f u e l in excess of that consumed in t h i s s t a t e s h a l l be refunded." 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 
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Honorable J, C. Wright 
State Superintendent of Public Instruction 
Department of Public Instruction 
L o c a l 
Dear S i r : 

Receipt i s acknowledged of your latter of August 21 transmitting certain pro
posed rules and regulations for approval as to foro and legality under the pro
visions of Section 17A.2, Code 1954. The subject of the proposed rulos l a standards 
for approval of schools and Sections 257.10(12) and 257.18(13) are referred to as 
authority for promulgation of the proposed rules. 

Section 257.10(12), Code 1954, empowers the State Board of Public Instruction 
to: 

"Prescribe such Bininum standards and rules and regulations as are re
quired by laff or recommended by the state superintendent of public lastruc-
tion i n accordance srith law, and as i t s?ay find desirable to aid j& 
eqrortnq °u% %fa miMm,9l t h < J I o w a school lsm..n (liiphasis ours) 
Section 257.18(13), Code 1954, directs the State Superintendent of Public 

Instruction to: 
"Formulate standards, regulations, and rules, subject to the approval 
of tho state board, for the approval of a l l schools and public junior 
colleges under his supervision; subject to the approval of the board 
remove for cause, after due investigation and notice, any such school 
f a i l i n g to eoraply with such approval standards, rules, and regulations 
frora the approved l i s t ; which removal shall, during the period of non
compliance, make such school ineligible for participation in the state 
distributive funds, and the collection of tuition frost nonresidents 
from other d i s t r i c t s which do not maintain approved nigh schools.1* 
In essence, the quoted statutes authorize the State Superintendent to sake 

rules for the approval of schools subject to State Board approval. However, tbe 
approval powers of the state board are limited to such rules "as are required by 
law", are " i n accordance with Ian" and may be "desirable i n carrying out the pro
visions of . . . laws." It i s elementary that the power to make lare vests 
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exclusively in the legislature. ArUfifa ?fflt kffltaMfrft .DpPOTSfl!* h 
CfflStttttUftB o* JQffa,. The legislature may not delegnte away its power to legls-
late. The scope of administrative rules and regulations say not lawfully exceed 
lnwlopentatioa of law. They stay not amend, extond, suspend or otherwise change 
law. State vP Van Tramp. 224 Iowa 504, 275 14.269. 

Applying the foregoing to tbe proposed rules or "standards**, i t Is noted that 
"Standard 7** provides s 

"The following standards snail bo mandatoryt* 
Thereunder, paragraphs 17, 20, and 23 l i s t subjects or courses to be offered 

in certain schools. Paragraph 40 requires certain d i s t r i c t s to employ a superin
tendent. Paragraph 41 limits local school boards i n the duties they may assign 
such superintendent. Paragraph 42 requires boards operating elementary schools to 
employ a principal for each elementary school. Paragraph 43 requires boards oper
ating Junior high schools to employ a principal for each Junior high school. Para
graphs 44 to 46 require local school boards to employ a principal for each high 
school. Paragraph 47 requires school boards operating junior colleges to employ a 
*Meann for each junior college, Parayrapb SO would regulate the minimum siaso of 
classes in given grades and courses. Paragraph 56 i s i n direct conflict with Sec
tion 279.25, Code 1954. (Whether said statute be enforced or not, i t can't bo re
pealed by administrative rule.) Paragraph 60 would make some privately published 
Index a rule or regulation by reference. Paragraphs 27, 20, end 70 would require 
local boards to comply with the law. (Bafos requiring compliance with law are 
superfluous. Compliance with law i s expected irrespective of the existence of any 
rule.) Paragraph 72 again pttr;>orts to t e l l tiie local school boards what their 
course of study shall be. It l a fact duplicates the requirement* of Chapter 200 
and i n part assumes the discretion conferred on local school boards by Section 2SQ.1. 

A similar analysis might ha made for proposed "Standard 8" but i t Is noted 
that i t s requirements are described as being "evaluative* and i t i s assumed that 
something loss binding i s meant thereby than by the word "mandatory" used with 
reference to "Standard 7". It should be noted however that "Standard 8rt to tho 
extent that i t might be relied upon as a basis for disapproval as a school, pur
ports to exercise SSSL the local school boards th.e rule-making discretion conferred 
troon them by Section 279.0, Code 1954, aad to t o l l i t what i t s relationship with 
i t s officers and employees shall be. The use of the mandatory word rt3hall° i n the 
several paragraphs of the said "Standard" tend to lessen whatever distinction i n 
favor of legality might exist between the words "mandatory" and "evaluative*. 

Your attention i s directed to the decision of tho Supreme Court of Iowa i n 
Howell School Board v. flubbartt. 246 Iowa 1265, 1272 to 1275, 70 N.W. 2d 531, re
lating to lawful exorcise of power at the local and state levels with respect to 
a similar school problem. The Court said: 
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"The important phase of this appeal i s whether the state superintendent 
of public instruction or the county board of education has the legal 
power or authority to overrule the local school board and order the 
pupils residing more than two miles from the school to be sent to an
other school outside the d i s t r i c t where the elementary school i n that 
d i s t r i c t i s open. In other words we must determine, What authority 
does the local school d i s t r i c t have i n matters of this character? 

"For the reasons hereinafter set forth i t i s our conclusion and hold
ing the state superintendent of public instruction and the county board 
of education did not have the legal authority to make a determination 
such as was done i n the respective appeals and hearings. I t i s stated" 
in 67 CJ.S., Officers, section 103, page 371: 'Powers conferred on a 
public officer can bo exercised only i n the manner, and under the c i r 
cumstances, prescribed by law, nod any attempted exorcise thereof i n 
any other manner or under different circumstances i s a n u l l i t y . * And 
as pertains to the county board of education the statement found in 67 
C.J.3., Officers, section 107, page 378, i s here applicable: * • 
Boards, commissions, and other public bodies have only such power and 
authority as are expressly conferred by law or as arise from necessary 
implication, and any power sought to be exercised must be found within 
the four comers of the statute under which they proceed.' 

"A statement of a similar nature i s made i n 43 Am. Jur., Public Officers, 
section 249, pages 68, 69; »In general, the powers and duties of of
ficers are prescribed by the Constitution or by statute, or both, and 
they are measured by the terms and necessary implication of tbe grant 
• • I f broader powers are desirable, they must be conferred by the 
proper authority.* 
"And l a 42 Am. Jur., Public Administrative Law, section 26, pages 316, 
317, It i s stated: 'Administrative boards, commissions, and officers 
have no common-law powers. Their powers are limited by the statutes 
creating them to those conferred expressly or by necessary or f a i r im
plication* General language describing the powers and functions of on 
administrative body may be construed to extend no further than the 
specific duties and powers conferred i n the same statute.* 
"The power of the state superintendent of public instruction as appli
cable to this appeal i s set forth i n section 257.17, 1954 Code (Acts 
55th 6. A., 1953, chapter 114, section 17, effective July 4, 1953): *1. 
Exorcise general supervision ever the state system of public education, 
including the public elementary and secondary schools, the junior c o l -
legos, * * 
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" I t «iU tans be observed the superintendent of public instruction i s 
given no statutory authority to direct and authorize the carrying out 
of his orders which are not authorised by law. We are unable to find 
any statute which gives the state superintendent of public instruction 
authority to determine which school a pupil should attend. In connec
tion with State Aid For Transportation the state superintendent's 
authority i s limited by statute. I t i s stated i n section 285.1(14), 
1954 Code, he •• • *may review a l l transportation arrangements to see 
that they meet a l l legal and established uniform standard requirements.* 
And where a public school i s open and i s properly operated we do not 
see why the elected board of the d i s t r i c t should not determine where 
the elementary pupils of the d i s t r i c t should attend. And this i s par
ti c u l a r l y true when there i s no statute which denies them that right, 
We are not confronted with « situation such DS i s anticipated i n sec
tion 279.16, 1954 Code, where statutory provision i s mode relative to 
school privileges when n school i s dosed. 

"The powers of- the county board of education are set forth i n section 
273.12, 1954 o^de^ «&d as applicable to the questions here involved are 
in part as follows; 'The county board shall exercise such powers as 
are specifically assigned to i t by to. In general their powers and 
duties shall relate to setters affecting the county school system as 
a whole rather than specific details relating to individual schools or 
d i s t r i c t s . ' 
"The powers of a school d i s t r i c t are set forth i n section 274.1, 1954 
Code, and are as follows: *£aeb school d i s t r i c t now existing shall 
continue a body p o l i t i c as a satteol corporation, unless hereafter 
changed as provided by law, and as such may sue and be sued, hold 
property, and exercise a l l the powers granted Uy low, and; shall have 
contained.* (iflnphasis supplied.) 
"Inasmuch as the school d i s t r i c t by tmson of the statute just quoted 
ha3 '* • ^exclusive jurisdiction i n a l l school Batters over the t e r r i 
tory therein contained*, we hold tho Howell school d i s t r i c t has authority 
to determine where the elementary pupils within the d i s t r i c t shall attend 
school. I t i s a discretionary matter for the determination of the board. 

To paraphrase the language of the Court: *Wo ars unable tc discover any 
statute which gi«es %h<s state department any power to determiae what the course 
of study In a given school shall be, bow many employees It shall hire or what 
rules the local board shall observe In i t s relationship with i t s employees or 
the employees with one another.M 

Section 260.1 expressly provides: 
"The (local) board shall prescribe courses of study for the schools 
of the corporation.1* 
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The balance of Chapter 280 contains express requirements as to teaching of certain 
subjects. Thus, insofar as the proposed standards specify additional subjects or 
the form of the curriculum they amount to an attempt to amend Chapter 280 and usurp 
the powers vested i n tut* local boards. Insofar as they duplicate the provisions of 
Chapter 200 they are superfluous. The former Is basis for disapproval as to " l e 
g ality* j the latter for disapproval as to *forra*. 

Section 274.1, Code 1954, quoted by the Supreme Court i n the Howell School 
Di s t r i c t case, supra, vests "exclusive Jurisdiction i n a l l school matters* within 
the territory of the d i s t r i c t i n the local school board. Determination of the num
ber of employees to be hired for purposes of operating the schools would certainly 
appear within the meaning of "school matters* In the same manner and by the same 
reasoning as which school each child shall attend. I t should be noted that the power 
to contract with teachers Is vested i n the local board by Section 279,13 and the 
power to employ a superintendent Is vested i n the local board by Section 279.14. 

As to the matter of rules prescribing the duties, relationships and manner of 
communication with the local board for employees, Section 279.0 provides: 

"The (local) board shall rn'm rules for i t s own government and that of 
the directors, officers, toachers, and pupils, end for the care of the 
schoolhouse, grounds, and property of the school corporation, and aid 
in the enforcement of the same, and require the performance of duties 
by said persons imposed by law and the rules.* 

Again the reasoning of the Howell School D i s t r i c t case, suprn, appears applicable. 
By reason of the fcregoiay, the said pressed rulos and regulations are hereby 

disapproved. 
Very truly yours. 

LCA:md 
LKKHCD C. ABELS 
Assistant Attorney General 
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Mr. W. Grant Cunningham 
Secre t a r y , Executive Council 
B u i 1 d I n g 
Dear Mr. Cunningham: 

This w i l l acknowledge r e c e i p t o f yours of even date in 
which you submitted the f o l l o w i n g : 

"We would appreciate a w r i t t e n o p i n i o n on the 
f o l l o w i n g two questions in connection w i t h the 
Board of Accountancy: 
(1) Is the Executive Council o b l i g a t e d to 
provide o f f i c e space f o r t h i s Board. 
{2) Does t h i s Board have the r i g h t to h i r e 
a Secretary." 
In r e p l y thereto, based upon an o f f i c i a l o p i n i o n of t h i s 

Department issued June 28, 1957» I advise as f o l l o w s . 
1. In answer to your question #1 I advise that,the 

Executive Council Is not under o b l i g a t i o n to provide o f f i c e 
space f o r t h i s Board. The Board, i n i t s d i s c r e t i o n , may provide 
f o r o f f i c e space f o r the conduct of i t s o f f i c i a l business, the 
expense and cost thereof being payable out of the fees paid to 
the Board. 

2. In answer to your question #2 I would advise you that 
the Board of Accountancy have the r i g h t and the power to employ a 
s e c r e t a r y and I might add to compensate :him l i k e w i s e out of 
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the f e e s . 
Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
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Mr. Charles W. Wagner 
Superintendent of B u i l d i n g s 6- Grounds 
B u i I d I n g 
Dear S i r ; 

This w i l l acknowledge r e c e i p t of yours of the 27th u l t . 
in which you s t a t e the f o l l o w i n g : 

" W i l l you please advise t h i s department 'what 
department has c o n t r o l of c l e a n i n g , r e f u r b i s h i n g 
and r e p a i r s of the various monuments throughout 
the C a p i t o l Grounds.*" 
In r e p l y thereto I advise you that the f o l l o w i n g duty 

in connection with monuments on the C a p i t o l grounds i s Imposed 
upon the Curator of the Department of H i s t o r y and Archives by 
S e c t i o n 303.6, subsection 7, Code 1954, which provides as f o l l o w s : 

"Custodian of works of a r t . Except as o t h e r -
wise s p e c ? f T e a l l y provided, be custodian of 
and care f o r and preserve the monuments, 
memorials, and works of a r t on the grounds, 
and In the b u i l d i n g s at the seat of govern
ment, and report from time to time, to the 
proper o f f i c e r or board the c o n d i t i o n and 
h i s recommendations In respect t h e r e t o . " 

There does not appear to be any s p e c i f i c p r o v i s i o n otherwise. 
I am of the o p i n i o n that the Curator under the foregoing power and 
duty w i l l have c o n t r o l of c l e a n i n g , r e f u r b i s h i n g arid r e p a i r s of 
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the C a p i t o l grounds. 
Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney Gen 

0S:MKB 



September k, 1957 

Mr. John H. Hoi ley 
B u t l e r County Attorney 
S h e l l Rock, Iowa 
Dear S i r : 

Receipt Is acknowledged of yours of June 18 as f o i l 
"This i s a request f o r an i n t e r p r e t a t i o n of Sec
t i o n 3^0.19, Code of Iowa, 195^, regarding coro
ner's f e e s . The f a c t s i t u a t i o n which gives r i s e 
to the Inquiry i s t h i s : 
"The coroner conducted an inquest i n t o an auto 
accident in which four f a t a l i t i e s occurred. He 
convened a coroner's j u r y , made use of a court 
r e p o r t e r , and questioned two sworn witnesses. He 
drove 86 miles in t h i s i n v e s t i g a t i o n and spent 
$5.00 f o r long d i s t a n c e telephone c a l l s . In pre
paring h i s coroner's report and c l a i m f o r f e e s , 
the coroner charged the e s t a t e s of three of the 
decedents only f o r viewing the bodies. He 
charged the e s t a t e of the d r i v e r of the automo
b i l e f o r the mileage, the telephone c a l l s , the 
j u r y f e e s , the court r e p o r t e r ' s fees and the 
witness f e e s . 

"The attorney r e p r e s e n t i n g the e s t a t e of the 
deceased d r i v e r of the car takes the p o s i t i o n 
that a l l of the Inquest fees should be prorated 
among the fo u r decedents k i l l e d in the a c c i d e n t . 
The coroner has r e p l i e d that It has always been 
h i s custom to charge the mileage and other c o s t s 
a g a i n s t the d r i v e r where there i s more than one 
person k i l l e d in an auto accident. 
"The Annotations do not help much in t h i s case. 
There i s a cross reference to Section 337.11 of 
the Code, and Subsection 10 of that Code Section 
speaks of p r o r a t i n g mileage costs in another 
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matter. If we were to f o l l o w that w i t h regard 
t o coroner's f e e s , the coroner In t h i s case 
would c l e a r l y be r e q u i r e d to prorate a l l of the 
costs of the Inquest among the four persons 
k i l l e d in the auto a c c i d e n t . 
"Please advise as to how the costs of a coro
ner's Inquest or i n v e s t i g a t i o n are to be pro
rated and charged against the estates of the 
various decedents i n an instance where more 
than one person meets death in an auto a c c i 
dent or s i m i l a r d i s a s t e r . " 
As you suggest, the s t a t u t e does not s p e l l out ag a i n s t 

whom c l a i m should be made i n m u l t i p l e death cases. Since the 
expenses apparently would have been the same i r r e s p e c t i v e of 
number of bodies viewed i t appears your problem Is p r i m a r i l y 
one of a d m i n i s t r a t i v e d i s c r e t i o n rather than law. In other 
words, recovery may be sought against any or a l l of the respec
t i v e estates f o r a l l or any part of the t o t a l expenses. 

Very t r u l y yours. 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 



COUNTIES. MAINTENANCE OF VETERANS GRAVES UNDER SECTIONS 250.17, 250.18, CODE 1954: 
1. Does not depend on financial status of relatives. 
2. In multiple-grave lots extends only to veteran's grave. 
3. Section 250.18 applies only to claims for current year. 
4. Tbe counties* obligation to pay exists irrespective of budgetary shortcomings. 

Atlantic, Iowa f 
Dear Sir: 

Receipt i s acknowledged of your letter of August 23 as follows: 
"J iiavs tin following questions with reference to the l i a b i l i t y of Cass 
County, Iowa, under the provisions of Sections 259.17 and 250.1© of the^ 
1954 Cods cf Iowa: 

"1. Ss Cass County obligated to pay for the care and maintenance 
of the grave of -c deceased veteran under Saction 250.17, regardless of 
whether or not the surviving kin are possessed of sufficient funds to 
pay for such upkeep; and, i f Cass County i s not so obligated, whose duty, 
or obligation, i s i t , to determine the a b i l i t y of such surviving rela
tives to pay for such upkeep. 

"2. '/here a deceased veteran l i e s in a piece of ground including 
more than one l o t , and where his grave is the only lot occupied i n the 
said lot, i s Cass County obligatod to pay for the care and maintenance 
of the whole block, even though there may be as many as eleven other 
lots in the said block, which block was purchased originally by the said 
deceased veteran? 

"3. JSoy Cass County pay, under the provisions of Section 250.18, 
for the care and maintenance of the lots of deceased veterans for y&ars 
other than the current year? In other words, i f Cass County i s pre
sented with a claim for the years 1955, 1956, and 1957, and such claim 
i s f i l e d on July 29, 1957, may the said county pay more than the current 
year? 

"4. May such claims be paid from the general fund, even though, no 
provision for such claims was made in the budget of tbe county, and such 
claim not included in the tax levy?" 

September 4, 1957 

,1 

Mr. Harold G. DeRay 
Cass County Attorney 
21 West Fifth Street 
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. Sections 250.17 and 250.10, Code 1954, to which your letter refers, provide 
as follows: 

"250,17 Maintenance of graves, the board of supervisors of the several 
counties i n this state shall each year, out of the general fund of their 
respective counties, appropriate and pay to the owners of, or to the pub
l i c board or officers having control of cemeteries within the state i n 
which any such deceased service man or woman of tbe united States i s 
burled, a sum sufficient to pay for the care and maintenance of the lots 
on which they are so buried, in any and a l l cases i n which provision for 
such care i s not otherwise made. 
"250.18 Payment—how made. Such payment shall be made at the rate 
charged for l i k e care and maintenance of other lots of similar size in 
the same cemetery, upon the affidavit of the superintendent or other per
son i n charge of such cemetery, that the same has not been othervsise paid 
or provided for." 
1. Your f i r s t question i s directly answered by the words of the statute. The 

duty of the board of supervisors i s described in terms of " s h a l l " which i s ordi
narily construed by the courts as mandatory rather than merely permissive. The c i r 
cumstances in which such mandatory duty exists are described by the statute as "any 
and a l l cases in which provision for such care i s not otherwise made". Thus, the 
test Is not tbe a b i l i t y of relatives to furnish the care, but rather whether rela
tives or others a/e furnishing the care. 

2. Your second question turns on the meaning of the word " l o t " as used i n Sec
tion 250.18. As your letter indicates, the term i s somewhat elastic and variable 
when used In connection with burial grounds. However the intent of the statute may 
be ascertained by considering Sections 250.13 to 250.19 as a whole, a l l of them re
lating to the burial or place of burial of veterans. Section 250.13 provides for 
burial at public expense "not l a any cemetery or part thereof used exclusively for 
the burial of the pauper dead**. Section 250.14 provides that the "grave of each 
soldier, sailor, or marine shall be marked. . .". Section 250.16 provides for fur
nishing "some suitable and appropriate metal marker. . .for the grave". Section 
250.19 provides for a record "by description of location in the cemetery where 
buried*. Thus, the statutes provide for acquisition of cemetery space for the grave, 
erecting a headstone, providing a marker and describing the location of the grave in 
the cemetery. It would logically seem to follow that the maintenance described i n 
Section 250.17 in terms of the word " l o t " refers to the immediate piece of ground 
used for the grave rather than to some larger tract containing other graves of non-
military deceased persons. 

3. In answer to your third question, you are referred to the statutory lan
guage pointed out i n the answer to your f i r s t question. It i s the duty of the county 
to pay when "provision for such care i s not otherwise made". If b i l l s for past years 
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have been permitted to accumulate by the persons or agency performing the mainte
nance without presenting same to the supervisors as they f e l l due, i t must have 
been because such persons or agency relied on some source other than the county 
for payment. In other words that the same was "otherwise. . .provided for" even 
though such other provision may have failed of payment. It is my impression the 
county need pay only for current care and need not pay for past care where other 
provision was made but payment pursuant to such other provision may or may not be 
forthcoming. The purpose of the statute, i s to maintain veterans* graves not to 
secure payment of defaulted debts. Also i t should be noted that the duty imposed 
by Section 250.17 i s to pay "each year" not for several years at a time. 

4. In answer to your fourth question, I again c a l l your attention to the 
mandatory form of the statute—"The board of supervisors shall each year, out of 
tt», general |ufld appropriate and, pay. . .*. The act of payment i s thus one "the 
performance. . .of which the law enjoins as a duty resulting from an office, trust, 
or station" within the meaning of Section 661.1, Code 1954, and would appear en
forceable thereunder irrespective of budgetary shortcomings. 

Very truly yours, 

LCA;md 
LEONARD C. ABELS 
Assistant Attorney General 



INSANE PERSONS: VolHA^c^adnissiOB to state hospital. 
1, Under Sectioa(242i42j)aa application directed to the county Insanity commission 

signed by the applicanT^nd containing the information and agreement prescribed in 
Section 229.41 i s necessary in addition to Board of Control Form 1275. 

2. No compensation to commission members for services under Section 229.42 i s pro
vided by Section 228.9. 

September 4, 1957 

Mr. Howard M. Remley 
Jones County Attorney 
Anamosa, Iowa 
Door S i r : 

Receipt i s acknowledged of your letter of August 26 as follows: 
"Enclosed find 'Application For Voluntary Admission To Screening Center 
With The Consent Of The Insanity Commission*, the form of which has been 
submitted to tbe County Commissioners of Insanity by the Board of Control 
for State Institutions. It i s noted on tho form that the original i s to 
go to tbe Mental Health Institute, copy to County Auditor and copy for the 
Clerk of Court. 
"Presuming the application i s intended i n connection with Section 229.42 
of the 1954 Code of Iowa: 
"1. May Jones County legally pay the costs of *Voluntary Admission* 
arising by use of the enclosed form when i t i s signed by a responsible 
relative but not by the applicant? 
"2. Will tho three (3) members of the Commission of Insanity be entit
led to be compensated as provided i n Section 228.9 of the 1954 Code of 
Iowa for performing services required by Section 229.42 of the 1954 Code 
of Iowa? 

"3. If the answer to two (2) above i s affirmative, would tbe use of the 
enclosed form as prescribed by the Board of Control in li e u of one 
s t r i c t l y complying with Sections 229.41 and 229.42 of the Iowa Code pre
vent legal payment to the Commissioners of Insanity?" 
Section 229.41, Code 1954, provides i n pertinent part as follows: 
"Any citizen of the state may make a voluntary personal application for 
admission to a state hospital for the purpose of securing observation, 
examination, diagnosis and treatment for mental Illness. Such applica
tion shall be made In writing on forms prepared under the direction of 

I 7S 
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tho board of control and shall Include an agreement by tho applicant 
that ho w i l l abide by the rules and regulations of the hospital and 
w i l l give three days notice in writing before demanding his discharge. 
. . . (Emphasis ours) 
Section 229.42, Code 1954, to which your letter refers, provides as follows: 
"Costs paid by county. I f a person wishing to make application for 
voluntary admission to the hospital i s unable to pay the costs of 
hospitalization or those responsible for such person are unable to 
pay such costs, application for voluntary admission oust be made to 
the insane commission of the county i n which said person i s a r e s i 
dent and the commission, after satisfying i t s e l f that the person i s 
in need of observation and treatment i n the state hospital, may on 
forms prescribed by the board of control, authorise such person's 
admission as a voluntary case, the easts of hospitalization of such 
case to be paid in the same way as regularly committed cases. Per
sons admitted under this section shall be released oa application in 
writing to the superintendent iw the same way as voluntary patients 
are released as provided for i n section 229.41." 

Reference to tables of repealed and amended sections appearing at the back 
of the Session Laws of the 56th and 57th General Assemblies indicates neither of 
the quoted provisions has been amended since they appeared in the 1954 Code. 

The form enclosed with your letter i s labeled "Form No. 1275, APPLICATION FOR 
VOLUNTARY ADMISSION TO SCREENING CENTER WITH CONSENT OF THE INSANITY COMMISSION". 
Provision i s made for execution of the form by the commission and by a "responsible 
relative*. No provision i s made for signature by the applicant on Form 1275. 

In answer to your f i r s t question, I would advise you that under the quoted 
statutes, Form 1275 i s a sufficient compliance with Section 229.42 i f supplemented 
by IB ln|o»lfflir^ ftCT1?emeat required 1b thê  ahove-
qm<ti pyoy*»*oa of, Sectfion. 2^9,41, addressed to the commission and signed by the 
W l W ««* that anon receipt of such application signed by the applicant to
gether with Form 1275 signed by the ^responsible relative* the commission may law
f u l l y proceed. 

In answer to your second question, I would c a l l your attention to the fact 
that Section 226,9, Code 1954, provides for payment to commission members for each 
"commitment" or "release". Reference to Sections 229.41 and 229.42 reveals that 
release of persons voluntarily admitted thereunder i s by application to the super
intendent. Hence the commission w i l l have no "release* problems to consider under 
Sections 229.41 and 229.42. "Commitment* Is involuntary in nature. A "voluntary 
admission* i s not a "commitment". Hence, neither of the services for which com
pensation i s provided in Section 228.9 exist under Sections 229.41 and 229.42. 
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3, The answer to your f i r s t two questions eliminates necessity for answer 
to your third question. 

Very truly yours« 

LEONARD C. ABELS 
Assistant Attorney General 

LCAirnd 
CC: Board of Control 

L o c a l 



I 
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September 5, 1957 

Mr. K. A. Madigan, Chairman 
Iowa Employment S e c u r i t y Commission 
L o c a l 
Dear S i r : 

Reference i s her e i n made to yours of the 26th u l t . i n * 
which you submitted the f o l l o w i n g ; 

"This Commission r e s p e c t f u l l y requests your 
opinion with respect to the f o l l o w i n g matter: 
"House F i l e 599 makes no p r o v i s i o n f o r the 
cost of i t s a d m i n i s t r a t i o n other than the pro
v i s i o n in Sec. 2 thereof a p p r o p r i a t i n g $250,000, 
'or so much thereof as may be necessary to 
c a r r y out the p r o v i s i o n s of t h i s Act.' 
"On the assumption that one of the p r o v i s i o n s 
of the Act i s i t s a d m i n i s t r a t i o n , have we the 
a u t h o r i t y to pay a d m i n i s t r a t i v e expense out 
of the funds appropriated in the Act? If not, 
from what source may a d m i n i s t r a t i v e costs be 
paid?" 

In r e p l y thereto I advise as f o l l o w s . House F i l e 599, 
now being Chapter 135, Acts of the 57th General Assembly, a f t e r 
p r o v i d i n g f o r a minimum retirement allowance to teachers meeting 
the q u a l i f i c a t i o n s provided in the f i r s t paragraph of Section 1 
of the Act, provides the f o l l o w i n g : 

uApp11 cat ions f o r such retirement allowance 
payments s h a l l be made to the employment 
s e c u r i t y commission under such r u l e s and 
r e g u l a t i o n s as the commission may p r e s c r i b e . 
E l i g i b l e persons s h a l l be e n t i t l e d to r e 
c e i v e such retirement allowance payments 
e f f e c t i v e from the date of a p p l i c a t i o n to 
the commission, provided such a p p l i c a t i o n 
i s approved, and such payments s h a l l be 
continued on the f i r s t day of each month 
t h e r e a f t e r during the l i f e t i m e of any such 
person. 

5 7 -
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"Sec. 2. There Is hereby appropriated from 
the general fund of the s t a t e of Iowa to the 
employment s e c u r i t y commission an amount o f 
not to exceed two hundred f i f t y thousand d o l 
l a r s ($250,000.00), o r so much thereof as may 
be necessary to carry out the p r o v i s i o n s of 
t h i s Act. 
"Any balance remaining In the funds, to which 
a p p r o p r i a t i o n s are made by t h i s A ct, at the 
end of the ensuing btennlum s h a l l r e v e r t to 
the general fund of the s t a t e . " 
I t w i l l be noted that no s p e c i f i c p r o v i s i o n Is made with 

respect to the payment of expense Incident to the a d m i n i s t r a t i o n 
of the retirement allowance provided In Section 1 of the Ac t . 
However, a d m i n i s t r a t i v e d u t i e s are imposed upon the Employment 
S e c u r i t y Commission in making the allowance payments to e l i g i b l e 
persons who q u a l i f y in accordance with the p r o v i s i o n s of the Act. 
The performance of such duty by the Employment S e c u r i t y Commis
si o n i s a necessary c o n d i t i o n to c a r r y i n g out the p r o v i s i o n s of 
the Act. Therefore, the cost to the Employment S e c u r i t y Commis
sio n of ad m i n i s t e r i n g the Act may be paid from the a p p r o p r i a t i o n 
made by Section 2 of the Act of $250,000.00. A l i k e c o n c l u s i o n 
appears to have been reached In an opi n i o n appearing In the 
Report of the Attorney General f o r \Skk at page 60 where i t Is 
s a i d : 

"We note that a l l o c a t i o n s from the appropria
t i o n f o r s t a t e a i d to normal t r a i n i n g schools 
have been made In the past f o r a d m i n i s t r a t i v e 
expenses under the a u t h o r i t y of an o p i n i o n 
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w r i t t e n by E a r l Wisdom on December 31, 1932. 
We have checked the o p i n i o n of Mr. Wisdom and 
f i n d that the c o n c l u s i o n he a r r i v e s at Is 
c o r r e c t . * * *" 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

) 
OSsMKB 



September 5, 1957 

Mr. Robert H. Wilson 
Muscatine County Attorney 
110% East Second Street 
Muscatine, Iowa 
Dear Sirs 

Your letters of June 21 and July 12, 1957, state a question which i s expressed 
in the f i r s t mentioned letter as follows: 

"I respectfully request your opinion as to the proper interpretation to 
he placed upon Section 321.118 of the 1954 Code of Iowa, which provides 
for a $40.00 license fee for trucks on which a corn sheller or portable 
m i l l i s mounted. 
"There i s presently operated in Muscatine County several trucks on which 
are mounted a feed grinder and mixer as two separate units and the ques
tion i s whether or not these trucks are to be licensed under this sec
tion.*' 
Section 321.118, Code of 1954, provides: 
"Corn shellers and feed grinders. For trucks on which a corn sheller 
i s mounted the annual registration fee shall be forty dollars. For 
trucks on which a portable m i l l i s mounted the annual registration fee 
shall be forty dollars. The payment of the registration fee herein 
shall exempt the truck from property tax." 
According to Acts of the 53rd General Assembly, Chapter 140, section 3, the 

provisions of Section 321.123, as thereby amended, were applicable to corn shellers, 
feed grinders, and " t r a i l e r s " . Specifically, Section 321.118 deals only with 
"trucks" on which are mounted a corn sheller and portable m i l l , whereas Section 
321.123 presumably applies where a corn sheller or feed grinder i s mounted on a 
" t r a i l e r " . 

Both "motor truck" and " t r a i l e r * are defined in Section 321.1. These defini
tions are exclusive of each other, thus Sections 321.118 and 321.123 are not con
f l i c t i n g . 

Before enactment of the provision which i s now Section 321.118, a l l trucks 
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were subject to a registration fee under general statutes which now consist of Sec
tions 321.119 to 321.121 inclusive. That i s , the registration fee was paid on tbe 
basis of a classification combining gross weight with tbe type of tires used. In 
1939 a specific exception was made with respect to trucks on which a corn sheller 
or portable m i l l was mounted. This exception, being a specific statute, prevails 
over the general statute under the theory advanced in Iowa Mutual Tornado Insurance 
Association v. Fischer. 245 Iowa 951, 1954. 

The conclusion i s that the general statute would take into account the addi
tional machine i n that i t would add to the gross weight but that the specific statute 
contemplates payment of a f l a t sum, forty dollars ($40.00), regardless of might or 
the number of machines. 

Section 321.118 refers to "corn sheller** and "portable 0111** In the singular. 
However, even i f the feed grinder and mixer are considered as separate portable 
mills, tbe fee i s not changed. This reasoning i s supported by a rule of statutory 
construction evidenced by Section 4.1(3), 1954 Code of Iowa, which states: 

"Number and gender. Words importing the singular number may be extended 
to several persons or things, and words importing the plural uumber. aaay 
be applied to one person or thing, and words importing tho masculino gen
der only may bo extended to females." 
Annotations to this section substantiate the fact that the singular can be ex

tended to mean the plural i n order to effect the legislative intent behind the 
statute. Zllske v. Albers. 238 Iowa 1050, 1947} Sexton v. Laaman. 244 Iowa 670, 
1953. 

Therefore, you are advised that* as to "trucks" on which are mounted a *<......-
grinder and mixer, the registration fee Is i n keeping with Section 321.118, 1954 
Code of Iowa, wherein a sum of forty dollars ($40.00) i s specified. However, this 
opinion encompasses only the factual situation involving the two pieces of mechanical 
equipment you mention. It does not treat tho situation where a storage tank i s also 
mounted on the same truck. 

Very truly yours, 

HUGH V. FAULKNER 
Assistant Attorney General 

HVF:md 

/ 
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IOWA STATE HIGHWAY COMMISSION 
A M E S , IOWA 

Ames, Iowa 

September 5» 1957 

' J6hn'W. Ke l l o g g 
HarrjjLson County Attorney 
Logan, Iowa 
Dear Mr, K a l l o g g : 

I n r e : Speed Zones 
This l e i n r e p l y t o 
Seofclon 321.2^9 of 
counties toestfcabl 
stopping o^SlVmo' 
when mo 
I am una 
d i s t r i c t 
contiguous 

l o Schools 
quesV\of August 23• 

wa givVvs power to the 
1 Vb^es and provides f o r tho 
le\japproaohlng e a l d zones 

9 signsVha^vjaJ^en p l a c e d i n the roadway, 
e t o f i n d T ^ ^ f o x l n i t l o n of school zone. School 

d e f i e d i n S e c t i o n 321.1(59) as t e r r i t o r y 
n e l u d i n g a highway f o r a d i s t a n c e of 

two hundred f e e t i n e i t h e r d i r e c t i o n from a school house 
" i n a c i t y or town". School zone does not seem t o be 
defi n e d as f a r as r u r a l a reas. 

your county Board of Supervisors d e s i r e t o p l a c e a 
speed l i m i t lower than those eet out i n S e c t i o n 321,285, 
I f e e l that they have the a u t h o r i t y t o enter a r e s o l u t i o n 
d e c l a r i n g t h a t they have reviewed the t r a f f i c problems 
i n and around t h i s "echool zone" and t h a t they have 
determined from a l l the f a c t a considered t h a t a lower 
speed l i m i t i s warranted i n t h i s area. They could then 
place the necessary speed signs t o conform w i t h the 
manual of uniform t r a f f i o o o n t r o l devices f o r s t r e e t s 
and highways. 

You might l o o k at Seotion 321.255 In which l o o a l a u t h o r i 
t i e s have a u t h o r i t y t o place and maintain t r a f f i o c o n t r o l 
devices upon the highways under t h e i r j u r i s d i c t i o n t o 
re g u l a t e and guide t r a f f i o . The county Board of Super-
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IOWA STATE HIGHWAY COMMISSION 
A M E S , IOWA 

Page 2 -

September 5, 1957 

I n r e : Speed Zones near F u b l l o Schools 

v i s o r s would appear t o f a l l w i t h i n tho d e f i n i t i o n o f 
l o c a l a u t h o r i t i e s as aet out i n Section 321*1(46) o f 
the Code* 
T r u s t i n g t h i s w i l l enable you t o take the, necessary 
steps t o oorreot your problems i n H a r r i s ^ County, 
I remain 

CJL:KS 

Lyman 
l a l A s s i s t a n t Attorney General 

f o r Iowa S t a t e Highway Commission 



H o s p i t a l snack bars and i n d u s t r i a l n o n - p r o f i t o r g a n i z a t i o n s are w i t h i n 
the d e f i n i t i o n of 11 restaurant" in Section 170.1 {h)t Code I951*, thus 
subject to the i n s p e c t i o n fee provided i n Section 170.6, Code 1952*. 
A country c l u b or key c l u b are " r e s t a u r a n t s " , whether held out to the 
p u b l i c as a restaurant, i f , as a f a c t question, they serve food f o r 
pay as an enumerated or other l i k e p l a c e . Church and f r a t e r n a l o r g a n i 
z a t i o n s , as a f a c t question, must serve food " r e g u l a r l y " and "as a 
business' 1. School Jiot lunch programs are excluded from the l i c e n s i n g 
p r o v i s i o n , which contains a broader d e f i n i t i o n than " r e s t a u r a n t " , thus 
construed not subject to the i n s p e c t i o n f e e provided in Section 170.6. 



September 6, 1957 

Honorable Clyde Spry 
Secretary of Agriculture 
L o c a l 
Dear S i r : 

In your letter of Kay 7, 1957, you request an interpretation of Section 170.1(4), 
Iowa Code of 1954. This request i s i n conjunction with Section 170.6, Iowa Code of 
1954. These two sections are quoted below for the purpose of determining whether 
school hot-lunch programs, churches, fraternal societies, country clubs, key clubs, 
hospital snack bars, and non-profit organizations are "restaurants", subject tofaa 
inspection fee: , 

"170.1(4) •Eestauruat* shall mean any building or structure equipped; used, 
advertised as, or held out to the public to be a restaurant, cafe, cafeteria, 
dining h a l l , lunch counter, lunch wagon, or other l i k e place where food i s 
served for pay, excopt hotels and such places as are used by churches, f r a 
ternal societies, and c i v i c organizations which do not regularly engago i n 
the serving of food as a business." 
"170.6 Inspection fee. In addition to the annual license fee required by 
sections 170.2 and 170.5, each restaurant hereafter opened and each restau
rant hereafter changing ownership shall, before i t opens for business or be
fore the now owner assumes the management and control of same, pay to the 
department an inspection fee of fifteen dollars. This section shall not ap
ply to any temporary restaurant." 
Section 3 of Chapter 101, Fifty-Seventh General Assembly, repealed Section 

170.2, the licensing provision, and specifically excluded school hot-lunch programs 
from the licensing requirement. 

"This Act shall not be construed to require the licensing of establishments 
or porsons involved in a hot-lunch program i n tho public or parochial 
schools of the state of Iowa." 
By expressly excluding school hot-lunch programs from the licensing provision, 

wherein a broader and more a l l encompassing definition i s used, e.g., "food estab
lishment", i t i s thought that school hot-lunch programs should be excluded from a 
provision using a more narrow definition, namely "restaurant". 
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This Is particularly true considering the wording of the inspection fee pro
vision which i s to the effect that the inspection fee i s in addition to the license 
fee. A school hot-lunch program i s no longer required to pay the license fee so 
i t would follow that the legislative Intent was that i t should likewise not be sub
ject to the Inspection fee under Section 170.6, Iowa Code of 1954. 

Churches and fraternal societies "which do not regularly engage i n the serving 
of food as a business" are an exception to the definition of "restaurant". What 
constitutes serving food "regularly" and serving food "as a business* within that 
definition arc fact questions. Inasmuch as the particular facts are not before us, 
we cannot answer tbe question as to whether either of these organizations are 
"restaurants" subject to the inspection fee. 

For your information you are referred to 36 Words and rhroses. p. 673, wherein 
"regularly" i s given the following definition: 

"'Regular* means steady or uniform In course, practice, or occurrence; not 
subject to unexplained or irrational variation. 'Regularly* means i n a 
regular manner, methodically, i n due order." 
An Interpretation of "business" i s found i n tfellealev College v. Attorney Gen

eral. 227 Mass. 722, 49 N.E. 2d 220, 1943. A college doroatory food service was not 
serving food regularly to the public "as a business" within the meaning of a statute 
requiring a tax certificate which was to "remain In effect so long as the taxpayer 
i s engaged in the business of regularly furnishing meals or food to the public". 

An interpretation of the wording "or held out to .-the public to be a restaurant, 
cafe, cafeteria, dining h a l l , lunch counter, lunch wagon, or other l i k e place where 
food i s served for pay, . . ." discloses that i t i s not necessary that a place be 
held out to the public i n order to be classified as a "restaurant". I f an enumerated 
or other l i k e place serves food for pay i t i s considered a "restaurant". 1944 Op. 

In addition, a place having a loaf of bread and ingredients for sandwiches, 
when i n possession of cooking paraphernalia such as an electric g r i l l or a gas plate 
on which to prepare sandwiches, i s required to have a restaurant permit. 1934 Op. 
•tefe,Cen,t, p, $38. 

Applying these two opinions to a country club and a key club, the conclusion i s 
that they are "restaurants" should they be within the scope of the 1934 opinion even 
though not held out to the public^ as such. 

Hospital snack bars, insofar as they serve food for pay, are a place l i k e those 
enumerated i n the definition section, 170.1(4), and are held out to tho public to be 
such place, thus constituting a "restaurant" within tbe definition. 

With reference to a non-profit organization, a cafeteria within an industrial 
plant operating at cost was required to be licensed as a "restaurant" because food 
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.A bank may not m a i n t a i n a r e g u l a r bank messenger s e r v i c e f o r 
r e c e i v i n g d e p o s i t s from i t s customers at p o i n t s o t h e r than the 
e s t a b l i s h e d o f f i c e s of the bank. 

f 
•^ . 'Vv ' . v . ^ •••••• ••• . . v . . . , - . , . • > . • . . . . . . . . , , • . . . . . . . . . . . 



September 6 , 1957 

Mr. Lee Chandler, Superintendent 
Department of Banking 
500 Central National B u i l d i n g 
Des Moines, Iowa 
Dear Mr. Chandler; 

Re: Bank Messenger S e r v i c e 
Reference i s made to your recent question to t h i s o f f i c e 

as fo11ows: 
"May a bank maintain a re g u l a r bank messen

ger s e r v i c e f o r r e c e i v i n g d e p o s i t s from i t s cus
tomers at points other than the e s t a b l i s h e d of
f i c e s of the bank?" 
The only s t a t u t o r y a u t h o r i t y in the State of Iowa bearing 

upon t h i s subject appears to be contained in Section 528.51 of the 
195^ Code of Iowa. This reads as f o l l o w s : 

"Branch banking p r o h i b l t e d - exceptions. 
Ho banking i n s t i t u t i o n s h a l l open or maintain 
any branch bank. However, as may be author
ized by and subject to the j u r i s d i c t i o n of the 
banking department any banking I n s t i t u t i o n may 
e s t a b l i s h an o f f i c e f o r the s o l e and only pur
pose of r e c e i v i n g deposits and paying checks 
and performing such other c l e r i c a l and r o u t i n e 
d u t i e s not Inconsistent w i t h t h i s s e c t i o n . No 
banking i n s t i t u t i o n may e s t a b l i s h any o f f i c e 
beyond those counties contiguous to the county 
in which s a i d banking i n s t i t u t i o n i s located 
nor in a c i t y or town in which there i s a l 
ready an e s t a b l i s h e d banking i n s t i t u t i o n . No 
o f f i c e s h a l l be continued at any place a f t e r 
a banking i n s t i t u t i o n has a c t u a l l y commenced 
business at that place. Nothing in t h i s sec
t i o n s h a l l p r o h i b i t n a t i o n a l banks the p r i v i 
leges of t h i s s e c t i o n whenever they may be 
so a u t h o r i z e d by f e d e r a l law." 

5 7 - ? - i r ) 



Mr. Lee Chandler - 2 - September 6 , 1957 

P r i o r opinions of t h i s o f f i c e have i n t e r p r e t e d t h i s s e c t i o n 
r a t h e r s t r i c t l y . The intent of t h i s s e c t i o n was to l i m i t banks 
in t h e i r business t r a n s a c t i o n s to t h e i r e s t a b l i s h e d premises and 
not to permit them to operate I n d i s c r i m i n a t e l y throughout t h e i r 
trade area. 

From d i s c u s s i n g the matter with you i t would appear that 
the problem comes up in two d i f f e r e n t forms. The f i r s t of these 
i s a s i t u a t i o n in which an employee of the bank d r i v e s from point 
to point c o n t a c t i n g various customers and r e c e i v i n g d e p o s i t s . 
In some cases i t i s our understanding that a deposit s l i p i s en
dorsed in the customer's place of business and in other instances 
i t i s not d e l i v e r e d to the customer but mailed to the customer 
a f t e r r e c e i p t of the funds at the bank. 

The second s i t u a t i o n a r i s e s in which an armored car s e r v i c e 
i s h i r e d by the bank f o r the purpose of co n t a c t i n g various key 
customers to r e c e i v e d e p o s i t s . These are d e l i v e r e d to the bank 
and the appropriate deposits made. 

In both s i t u a t i o n s i t i s the o p i n i o n of t h i s o f f i c e that 
the person r e c e i v i n g the deposit i s an agent of the bank, and 
by e n t e r i n g Into such an agency r e l a t i o n s h i p the bank Is conduct
ing branch banking away from i t s e s t a b l i s h e d l o c a t i o n . Such a 
p r a c t i c e i s a v i o l a t i o n of Section 528.51 of the 1954 Code of Iowa. 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of Iowa 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 
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Two or more banking i n s t i t u t i o n s h a v i n g c e r t a i n elements of 
common ownership and i n t e r l o c k i n g o f f i c e r s may not be p e r m i t t e d 
t o f u r n i s h a b l a n k e t f i d e l i t y bond c o v e r i n g the o f f i c e r s and 
employees of s a i d i n s t i t u t i o n s . 



September 6, 1957 

Mr. Lee Chandler, Superintendent 
Department of Banking 
500 Central National B u i l d i n g 
Des Moines, Iowa 
Dear Mr. Chandler: 

Re: Blanket F i d e l i t y Bonds 
Reference i s made to your recent i n q u i r y to t h i s o f f i c e 

in which you ask the f o l l o w i n g q u e s t i o n : 
"May two or more banking i n s t i t u t i o n s 

having c e r t a i n elements of common ownership 
and i n t e r l o c k i n g o f f i c e r s be permitted to 
f u r n i s h a blanket f i d e l i t y bond covering the 
o f f i c e r s and employees of s a i d i n s t i t u t i o n s ? " 
The p e r t i n e n t s e c t i o n of the laws of the State of Iowa 

r e q u i r i n g s a i d bonds reads as f o l l o w s in Section 528.3 of the 195** 
Code of Iowa: 

"Bonds of o f f i c e r s and emp1pyees. The 
o f f i c e r s and employees of any s t a t e bank, sav
ings bank, or t r u s t company having the care, 
custody, or c o n t r o l of any funds or s e c u r i t i e s 
f o r any such bank or t r u s t company, s h a l l give 
a good and s u f f i c i e n t bond i n a company author
ize d to do business in t h i s s t a t e indemnifying 
the s a i d bank or t r u s t company against a l l 
l o s s e s , which may be Incurred by reason of any 
act or acts of fr a u d , dishonesty, f o r g e r y , t h e f t , 
l a r c e n y , embezzlement, wrongful a b s t r a c t i o n , 
m i s a p p l i c a t i o n , m i s a p p r o p r i a t i o n , or other 
c r i m i n a l act committed by such o f f i c e r or em
ployee d i r e c t l y or through connivance w i t h 
.others, u n t i l a l l of h i s accounts w i t h the s a i d 
bank or t r u s t company s h a l l have been f u l l y 
s e t t l e d and s a t i s f i e d . The amounts and s u r e t i e s 
s h a l l be subject to the approval of the board 
of d i r e c t o r s of any such bank or t r u s t company. 
The premium on s a i d bonds s h a l l be paid by 
the s a i d bank or t r u s t company." 



Mr. Lee Chandler - 2 - September 6, 1957 

This Code s e c t i o n gives no i n d i c a t i o n that the State L e g i s 
l a t u r e at any time considered blanket bonds f o r more than one In
s t i t u t i o n . The Intent of the e n t i r e s t a t u t o r y enactment i n d i c a t e s 
that each bank should be tre a t e d i n d i v i d u a l l y and should be bonded 
i n d i v i d u a l l y . 

S ection 6k. k of the 195^ Code of Iowa provides as f o l l o w s ; 
" A l l other bonds r e q u i r e d by law, when 

not otherwise s p e c i a l l y provided, s h a l l be 
condit i o n e d as the bonds of p u b l i c o f f i c e r s . " 
This o f f i c e has c o n s i s t e n t l y held that w i t h regard to the 

bonds of p u b l i c o f f i c i a l s each must f u r n i s h an i n d i v i d u a l bond 
unless otherwise expressly authorized by s t a t u t e . See Attorney 
General's o p i n i o n dated June 9, 1955, re county o f f i c e r s ' o f f i c i a l 
bonds. This o p i n i o n examines va r i o u s bonding s t a t u t e s of the 
State of Iowa and sets f o r t h several s t a t u t e s In which blanket 
bonds have been s p e c i f i c a l l y a u t h o r i z e d in the past. Nothing In 
the banking s t a t u t e s of t h i s State has been found which in any 
way i n d i c a t e s that the L e g i s l a t u r e intended to provide f o r blanket 
bonds covering two or more banking i n s t i t u t i o n s . 

It i s t h e r e f o r e the o p i n i o n of t h i s o f f i c e that each 
i n d i v i d u a l bank under the j u r i s d i c t i o n of your Department should 
maintain i t s own i n d i v i d u a l coverage as r e q u i r e d by Section 528.3 
of the 1 9 5 ^ Code of Iowa. 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of Iowa . 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MK8 



September 11, 1957 

Mr. Ray 0. Kuehl, S p e c i a l Agent 
State Permit Board 
L o c a l 
Oear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 5th I n s t . 
In which you s t a t e d the f o l l o w i n g : 

"The State Permit Board r e s p e c t f u l l y requests 
an o p i n i o n on t h i s matter: 
"On date of J u l y 1, 1957 I t was requested and 
approved that beginning J u l y 1, 1957 State 
Permit Board funds c o l l e c t e d under the p r o v i 
s i o n s of Section 124.5, Code of Iowa, 1954, 
be placed in a s p e c i a l fund f o r the use of the 
Sta t e Permit Board f o r the e x c l u s i v e purpose 
of c a r r y i n g out the p r o v i s i o n s of t h i s Chapter. 
" I t was brought to the a t t e n t i o n of the board 
that Inasmuch as the St a t e Tax Commission was 
not Involved and not compensated f o r keeping 
an account of the disbursements of t h i s depart
ment In Central Accounting, that the St a t e 
Permit Board be given the duty of keeping t h e i r 
own records and to be audited by an a u d i t o r from 
the S t a t e Auditor's o f f i c e . I t was a l s o s a i d 
t h a t Inasmuch as the State Permit Board had 
been separated from the Tax Commission, would 
I t be p e r m i s s i b l e to turn the fees c o l l e c t e d 
from s a i d permits d i r e c t l y over to the Treasurer 
of S t a t e ? " 
In r e p l y to your question as to whether I t would be per

m i s s i b l e t o turn the fees c o l l e c t e d from permits d i r e c t l y to the 
Treasurer of S t a t e l advise you that such procedure Is not per
m i s s i b l e under the terms of the f o l l o w i n g p o r t i o n of Sec. 124.5: 



Mr. Ray 0. Kuehl 2 September I I , 1957 

•» * * * such fees c o l l e c t e d s h a l l be placed In 
a s p e c i a l fund by the s t a t e tax commission to 
be used by the s t a t e permit board f o r the pur
pose of enf o r c i n g the p r o v i s i o n s of t h i s chap
t e r . " 

According to t h i s s t a t u t e the fund i s and remains a 
s p e c i a l fund In the possession of the State Tax Commission to 
which body the fees should be turned over. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSsMKB 



September 11, 1357 

Mr. N. S. Gould 
Delaware County Attorney 
Manchester, Iowa 
Dear S i r * 

T his w i l l acknowledge yours of the 6th I n s t . In which 
you submitted the f o l l o w i n g : 

"Our Recorder receives f o r f i l i n g each year a 
number of farm leases. We would l i k e to know 
whether o r not, In your o p i n i o n , Section 556,17 
of the 1954 Code of Iowa, as amended, contem
p l a t e s that our Recorder c o l l e c t the fee f o r 
r e l e a s i n g a lease of r e a l e s t a t e which has been 
f i l e d of record in her o f f i c e at the time s a i d 
instrument Is handed t o her f o r f i l i n g . " 
The s t a t u t e in question as amended by Chapter 254 of the 

Acts of the 57th General Assembly, i s e x h i b i t e d here as f o l l o w s : 
"Release of mortgages. When the amount due 
on any chaTtel mortgage, c o n d i t i o n a l s a l e s 
c o n t r a c t , or pledge of personal property Is 
p a i d , the mortgagee, c o n d i t i o n a l vendor, 
pledgee or h i s personal r e p r e s e n t a t i v e or 
assignee, or those l e g a l l y a c t i n g f o r him 
s h a l l r e l e a s e of record such Instrument 
evidencing the s e c u r i t y , at h i s own expense, 
by f i l i n g w ith the o r i g i n a l Instrument a 
dul y executed s a t i s f a c t i o n piece or r e l e a s e , 
or by Indorsing a s a t i s f a c t i o n on the Index 
book under the heading of 'remarks' In the 
same manner as mortgages are re l e a s e d by 
marginal s a t i s f a c t i o n , and when so released 
on index book, the recorder s h a l l enter a 
memorandum thereof on the o r i g i n a l I n s t r u 
ment or on the record thereof, If recorded* 

H; 
"The fee f o r the release of any of the above 
instruments s h a l l be paid d i r e c t l y to the 
county recorder at the time the o r i g i n a l 
Instrument i s f i l e d of record. 



Mr. N. S. Gould - 2 - September 11, 1957 

"Any person who f a l l s to comply w i t h the pro
v i s i o n s of t h i s s e c t i o n w i t h i n t h i r t y days 
a f t e r being requested In w r i t i n g s h a l l f o r f e i t 
to the mortgagor, c o n d i t i o n a l vendee or 
pledgor the sum of twe n t y - f i v e d o l l a r s . " 
I am of the op i n i o n that the Recorder has no power to 

c o l l e c t the fee f o r r e l e a s e of a lease of r e a l e s t a t e unless 
the lease Is recorded in the c h a t t e l mortgage record. If the 
s e c u r i t y of the l a n d l o r d c o n s i s t s o n l y of the s t a t u t o r y l a n d l o r d 
Hen, the lease Is not a c o n t r a c t pledge o f personal property 
and not w i t h i n the terms of the quoted s t a t u t e . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OStMKS 



PRINTING COSTS: P u b l i c a t i o n o f Employment S e c u r i t y Commission 
c o n t a i n i n g r e p r i n t s of s t a t u t e s p a i d f o r by F e d e r a l fund i s not 
a f f e c t e d by Ch. 56, 57th G. A. Such p u b l i c a t i o n s p a i d f o r from 
the P u b l i c Employees' R e t i r e m e n t System f u n d , not b e i n g an 
a p p r o p r i a t e d f u n d , l i k e w i s e a r e not a f f e c t e d by t h a t s t a t u t e . 
D i s t r i b u t i o n of o t h e r p u b l i c a t i o n s of the Commission a r e con
t r o l l e d by the p r o v i s i o n s of Sees. 17.27 and 17.23, both as 
amended by Ch. 56, 57th G. A. 

V 



September 1 1 , 1957 

GC7-DGA-dl 

Mr. Don G. A l l e n , Chief 
Legal S e r v i c e s D i v i s i o n 
Employment S e c u r i t y Commission 
L o c a l 
My dear Don: 

This w i l l acknowledge r e c e i p t of yours of the 5th Inst. 
in which you submitted the f o l l o w i n g : 

" i have been requested by formal a c t i o n of the 
Commission to request from you an o p i n i o n in 
regard to the a p p l i c a t i o n of the p r o v i s i o n s of 
Chapter 56 of the Laws of the 57th General 
Assembly to the Employment S e c u r i t y Commission. 
This Chapter is found on page 32 of the Acts 
of the 57th General Assembly and i s known as 
House F i l e 139. 
"Under the p r o v i s i o n s of the Iowa Employment 
S e c u r i t y Law the p r i n t i n g and d i s t r i b u t i o n of 
v a r i o u s matters in regard thereto which con
t a i n at l e a s t p o r t i o n s of r e p r i n t s of s t a t u t e s 
and departmental r u l e s i s paid f o r from the 
Employment S e c u r i t y a d m i n i s t r a t i v e fund which 
Is f e d e r a l money appropriated in the law to 
the Employment S e c u r i t y Commission f o r the pur
pose of c a r r y i n g out i t s p r o v i s i o n s . 
"The Iowa Employment S e c u r i t y Commission a l s o 
has p r i n t e d and d i s t r i b u t e s matters in regard 
to the Iowa P u b l i c Employees' Retirement System 
Law. The cost of t h i s p r i n t i n g i s paid from a 
l e g i s l a t i v e a p p r o p r i a t i o n of money from the 
P u b l i c Employees' Retirement System fund. 
"The Employment S e c u r i t y Commission a l s o has 
r e c e i v e d a l e t t e r from the State Superintendent 
of P r i n t i n g c a l l i n g a t t e n t i o n to t h i s law. Your 
o p i n i o n as to whether or not our expenditures 
f o r p r i n t i n g f a l l w i t h i n the p r o v i s i o n s of the 
s a i d Chapter 56 i s r e s p e c t f u l l y s o l i c i t e d . " 



Mr. Don G. A11 en - 2 - September 11, 1957 

In r e p l y thereto I advise as f o l l o w s ; 
1. Insofar as p u b l i c a t i o n s of the Commission c o n t a i n i n g 

r e p r i n t s of s t a t u t e s and departmental r u l e s paid f o r from the 
Employment S e c u r i t y a d m i n i s t r a t i v e fund which i s f e d e r a l appro
p r i a t e d money are concerned, Chapter 56 of the Acts of the 57th 
General Assembly has no a p p l i c a t i o n . 

2. Insofar as other p u b l i c a t i o n s in regard to the Iowa 
P u b l i c Employees' Retirement System pai d f o r from l e g i s l a t i v e 

v ,• 
a p p r o p r i a t i o n from the P u b l i c Employees' Retirement System fund 
c o n t a i n i n g r e p r i n t s of s t a t u t e s or r u l e s and r e g u l a t i o n s are con
cerned, I am of the opinion t h i s fund Is not an appropriated fund 
and t h e r e f o r e such p u b l i c a t i o n s would not be a f f e c t e d by Chap
t e r 56 of the Acts of the 57th General Assembly. However, other 
p u b l i c a t i o n s , the nature of which has not been d i s c l o s e d in your 
l e t t e r , are c o n t r o l l e d by e i t h e r Section 17.27 as amended by 
Chapter 56 of the Acts of the 57th General Assembly which, as 

( 
amended, provides as f o l l o w s : 

" S e c t i o n 17.27 Other necessary p u b l l e c t i o n s . 
There may be pub?I shed other mlscellaneous 
documents, r e p o r t s , b u l l e t i n s , books, and 
booklets that are needed f o r the use of the 
v a r i o u s o f f i c i a l s and departments of s t a t e , 
or are of value f o r the information of the 
general assembly or the p u b l i c , In form and 
number most useful and convenient, to be 
determined by the p r i n t i n g board. When such 

" p u b l i c a t i o n s paid f o r by p u b l i c funds f u r 
nished by the s t a t e , contain r e p r i n t s of 
s t a t u t e s or departmental r u l e s , or both, 
they s h a l l be s o l d and d i s t r i b u t e d at cost 
by the department ord e r i n g same. Such pub-



Mr. Don G. A l l e n - 3 « September 11, 1957 

1 teat Ions s h a l l be obtained from the super
intendent of p r i n t i n g on r e q u i s i t i o n by the 
department and the s e l l i n g p r i c e s h a l l be 
determined by the p r i n t i n g board by d i v i d i n g 
the t o t a l cost of p r i n t i n g , paper and b i n d i n g 
by the number p r i n t e d . Said p r i c e s h a l l be 
set at the nearest m u l t i p l e of ten (10) to 
the quotient thus obtained. D i s t r i b u t i o n of 
such p u b l i c a t i o n s s h a l l be made by the super
intendent of p r i n t i n g g r a t i s to p u b l i c o f f i c e r s , 
purchasers of l i c e n s e s from s t a t e departments 
re q u i r e d by s t a t u t e , and departments. Funds 
from the s a l e of such p u b l i c a t i o n s s h a l l be 
deposited monthly In the general fund of the 
s t a t e . " 

or Section 17-2:3 as amended by Chapter 56 of the Acts of the 
57th General Assembly and, as amended, provides as f o l l o w s ; 

" P r i c e of departmental r e p o r t s . The s t a t e 
pr Jnt IngHboard snal'l' e s t a b l I sh and f i x a s e l l 
ing p r i c e f o r a l l other s t a t e departmental 
repo r t s and any other s t a t e p u b l i c a t i o n s I t 
may designate, which p r i c e per volume s h a l l 
be the amount charged any person, other than 
p u b l i c o f f i c i a l s , who may d e s i r e to purchase 
the same; such p r i c e s h a l l cover the cost of 
p r i n t i n g and d i s t r i b u t i o n . The s t a t e p r i n t 
ing board may d i s t r i b u t e g r a t i s to such 
s t a t e or l o c a l p u b l i c o f f i c i a l s , or o f f i c e s , 
It may deem necessary, copies of departmental 
annual r e p o r t s . " 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

QSrMKB 



( 

AUCTIONEERS: The power v e s t e d in the Board o f S u p e r v i s o r s 
by S e c t i o n 546.1 as amended by H. F. 569, 57th G. A., to 
l i c e n s e a u c t i o n e e r s i s not a mandatory power. 



September 11, 1957 

Mr. Orvey C. Buck 
Van Buren County Attorney 
Keosauqua, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 5th Inst. 
In which you have submitted the f o l l o w i n g : 

"I r e s p e c t f u l l y request an I n t e r p r e t a t i o n of 
Section 546.1 as amended by the House F i l e 569 
of our l a s t l e g i s l a t u r e which reads as f o l l o w s : 
"•The county board of s u p e r v i s o r s may l i c e n s e 
any person in i t s county as an auctioneer f o r 
h i r e , which l i c e n s e , w h i l e unexpired, s h a l l 
be e f f e c t i v e any place in the s t a t e of Iowa. 
Such l i c e n s e s h a l l be issued by the county 
audito r and s h a l l a u t h o r i z e the l i c e n s e e 
to conduct the business of an auctioneer 
f o r h i r e f o r a p e r i o d of one (1) year. Be
f o r e such l i c e n s e i s issued the l i c e n s e e 
s h a l l pay into the county treasury a fee 
of ten d o l l a r s ($10.00). Provided, that a 
r e s i d e n t of another s t a t e may be l i c e n s e d 
as an auctioneer in Iowa upon complying 
with the laws of the s t a t e of Iowa r e l a t 
ing to the issuance of a u c t i o n e e r s 1 l i c e n s e s . 1 

"We would l i k e to know whether or not the 
p r o v i s i o n i s mandatory, e s p e c i a l l y a f t e r 
repeal of Section 546.2 which o r i g i n a l l y 
provided f o r a p e n a l t y . " 
In r e p l y thereto I advise you that the foregoing s t a t u t e 

confers a u t h o r i t y upon the Board of Supervisors to l i c e n s e both 
r e s i d e n t s and non-residents of the s t a t e as auctioneers In Iowa 
who have complied with the laws of the State of Iowa r e l a t i n g to 
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the issuance of auctioneers* l i c e n s e s . The e x e r c i s e of the 
a u t h o r i t y granted i s not mandatory. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 



September 13# 1957 

Mr, Mark 0. Buchhelt 
Fayette County Attorney 
West Union, Iowa 
Dear S l r j 

This w i l l acknowledge r e c e i p t of yours of the 10th t n s t . 
In which you submit the f o l l o w i n g : 

" I s I t p e r m i s s i b l e f o r a County Attorney to 
charge a fee f o r the s e t t i n g up of a procedure 
f o r the v a r i o u s townships to purchase, own, 
rent or maintain f i r e apparatus under s e c t i o n 
359.43 and 359.45. 
"1 have set up a system as o u t l i n e d h e r e i n 
above and am wondering whether I may charge 
a fee f o r same." 
In r e p l y t h e r e t o I would say I know no s t a t u t e e i t h e r 

express or Implied c o n f e r r i n g a u t h o r i t y on you as County Attorney 
to make a charge f o r the performance of the foregoing s e r v i c e . 
Insofar as townships are concerned, the only s t a t u t o r y a u t h o r i t y 
to pay f o r l e g a l s e r v i c e s Is that provided In Section 359.19, 
Code 1954, In terms as f o l l o w s : 

"Employment of counsel. When l i t i g a t i o n s h a l l 
a r i s e in any case not covered by s e c t i o n 359.18, 
Involving the r i g h t or duty of township t r u s t e e s 
with reference t o any matter w i t h i n t h e i r J u r i s 
d i c t i o n , and the t r u s t e e s become or are made 
p a r t i e s to such l i t i g a t i o n , they $ha!l have author
i t y to employ attorneys In b e h a l f m s a i d town
s h i p , and to levy the necessary tax to pay f o r 
t h e i r s e r v i c e s , and t o defray the expenses of 
such l i t i g a t i o n . " 
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Under w e l l s e t t l e d p r i n c i p l e s t h i s a u t h o r i t y would exclude 
the use of township funds f o r pay f o r other l e g a l s e r v i c e s . 

Very t r u l y yours, 

0S:MKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



TOWNSHIPS 
1. Have no authority to contract with a private corporation f o r f i r e protection. 
2. Have no authority to furnish equipment to a private corporation. 
3. May rent equipment from a private corporation and enter i n t o a j o i n t arrangement 

with a town for i t s operation, 
4. May j o i n with another township or townships or a c i t y or town for f i r e protection. 

September 16, 1957 

tlr. Howard li. Bemley 
Jones County Attorney 
Anamosa, Iowa 
Dear S i r : 

Receipt i s acknowledged of your letter of August 27 as follows: 
" l a connection with f i r o protection for towns and townships in Jones County, 
the use of joint f a c i l i t i e s has become cocroon and tbe following questions 
have arisen: 
Ml. May a cit y , town or township contract with a privately owned non
profit corporation organized under Chapter 504 of the Iowa Code to fur
nish f i r e protection within the c i t y , town ©r township mC. use tax raised 
funds to pay the separate corporation organized under Chapter 004? 
"2. Stay the c i t y , town or townships purchase f i r e fighting equipment to 
be installed upon, carried i n and used on a f i r e truck owned and operated 
by a privately owned corporation organized under Chapter 504 of the IOI«I 
Code whoa such equipment tray be removed free the cit y , town or townships 
during the fighting of f i r e s for other persons who may have contracted 
with such private corporations organized under Chapter 504? 

"3 . aaay c i t y , towns or townships legally contract with so called 'rural 
f i r e departments' incorporated under Chapter 504 of tbe Iowa Code with 
respect to the furnishing of the housing of the rural f i r o departments 
equipment and tbe Banning of the equlpnont by tho porsonaol of the town's 
voluntary f i r e department under Section 360.11 of tha Iowa Code in ex
change for tho use of the rural f i r o department*r equipment t^ithin the 
town's limits as available and as needed? 
**4. May aore than two (2) towns or townships own, use, or operate j o i n t l y 
with other c i t i e s , towns or townships or otherwise provide for 'joint 
f a c i l i t i e s ' as authorised by Section 368.12 of the 1954 Code of Iowa? 

4- 7- <f_ 2 3 
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"5. Does Section 368.12 of tbe Iowa Code permit two (2) or more towns 
or townships not otherwise maintaining a f i r e department to contract 
with an independent rural f i r e department Incorporated under Chapter 504 
of the Iowa Code for the furnishing of f i r e fighting equipment and man
power for the same?'* 
Insofar as your questions relate to the powers of ci t i e s and towns, no opinion 

is expressed for tbe reason that the eity attorneys are the proper o f f i c i a l s to ad
vise their respective councils. Insofar as your questions relate to townships, they 
are proper for consideration by your offloe under Section 336.2(7), Code 1954, and 
you are advised as follows; 

1. In answer to your f i r s t question, c i v i l townships are creatures of statute 
with only statutory powers. Powers of township trustees with respect to f i r e pro
tection are set forth in Section 359.42, Code 1954, as follows: 

"Authorisation. The township trustees of any township may purchase, own, 
rent, or maintain f i r e apparatus or equipment and provide housing for some 
and furnish services in the extinguishing of fires in said township, inde
pendently or joint l y with any adjoining township or townships, likewise 
authorised as herein provided, or with any city or town.4' 
Thus, the answer to your f i r s t question i s provided in the negative by the 

statute i t s e l f . 
2. The answer to your second question i s also directly furnished by the statute. 
3. The arrangement contemplated by your third question i s not clear. However, 

i f i t contemplates that the township w i l l "rent" equipment from such "rural f i r e de
partment" and house the rented equipment, authority for such transaction i s exprossed 
by the quoted statute. Since Section 504,1 refers to incorporation "for the acquisi
tion and ownership of rural f i r e fighting equipment" and i s silent as to i t s use by 
such corporation, and Section 504*2 provides " I t may make contracts'1, i t appears such 
rental arrangement would be proper both under the authority of the corporation and 
of the township. I f , having rented and housed such equipment, the township were to 
enter into an arrangement with the town whereby i t provided the personnel to operate 
the equipment, such arrangement would appear to be a proper exercise of the authority 
to "furnish services. . .jointly with. . .any. . .town," 

4. In answer to your fourth and f i f t h question, I would advise you that Sec
tion 368.12 relates only to the authority of cities and towns. The grant of author
ity to townships to enter into joint agreements i s contained in Section 359.42, 
quoted above, as "jointly with any adjoining township or townships,, or with any city 
or town". Referring to mechanical rules of construction contained in Section 4.1, 
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Code, 1954, we find i n subsection 2 that words and phrases ere to bo construed ac
cording to ordinary usage and context but, i n subsection three i t i s provides that 
the singular may include the plural and vice versa. Reference to Labq v. Incor
porated Town. 225 Iowa 606, 201 N. W. 214, Stftpi v P Brandt. 41 Iowa 593 and State v. 
Stutsman. 44 Iowa 703, reveals that "or" i s generally construed i n the disjunctive 
but may be considered as meaning "and" I f necessary to tiarnwnise a statute or prevent 
absurdity. Your problem i s stated i n tbe abstract and, considering i t as such, no 
necessity appears to ne for selecting the mere extraordinary of said rules of construc
tion. From the context i t would appear that use by the legislature of both the plural 
and singular with respect to temsbips reveals legislative Intent that any two or more 
adjoining townships might act Jointly. That the legislature used "or" Indicates that 
i t intended the disjunctive for* considering the problem i n the abstract, no absurdity 
or necessity for whar^3onI^ing,* i s evident. I would, however, suggest that your close
ness to a number cf actual examples night reasonably lead you to a different conclu
sion on that particular point. Similarly, the fact that the legislature used the 
singular fonas, " c i t y " and "town" l a the sane sentence where they deemed i t necessary 
to refer to townships in both the plural and the singular indicates to me that tbe 
singular ©as actually intended. 

Fery truly yours. 

LEOJ&RD C. ABELS 
Assistant Attorney General 



September 16, 1957 

Mr. Samuel 0. Erhardt 
Wapello County Attorney 
Ottumwa, Iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the U t h I n s t . 
In which you submitted the f o l l o w i n g : 

"Under date of August 30, 1957, you mailed me 
an o p i n i o n In connection w i t h the l e g a l i t y of 
making a s e r v i c e charge f o r m a i l i n g out 1958 
l i c e n s e p l a t e s . The county treasu r e r has now 
asked me whether or not she Is under o b l i g a t i o n 
to mall p l a t e s to a p p l i c a n t s where the a p p l i 
cant sends In h i s check covering the expense 
of the p l a t e s o n l y . " 
In r e p l y thereto I advise that according to the o p i n i o n 

you r e f e r r e d to the County Treasurer Is under no o b l i g a t i o n to 
mall p l a t e s to a p p l i c a n t s where the a p p l i c a n t sends i n h i s check 
covering the s t a t u t o r y f e e f o r the p l a t e s only. In her d i s c r e t i o n 
she may}ma11 such p l a t e s I f the p l a t e s are paid f o r and the 
expense of the s e r v i c e I n c l u d i n g the postage Is paid to the 
County Treasurer. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSiMKB 
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September 17, 1957 

Honorable Jack Schroeder 
609 Kahl B u i l d i n g 
Davenport, Iowa 
My dear Jackt 

This w i l l acknowledge r e c e i p t of yours of the 13th Inst. 
In which you submitted the f o l l o w i n g : 

"A problem has come up i n our c i t y which t 
r e s p e c t f u l l y request an Attorney GeneraPs 
optnlon so that I can make a d e c i s i o n whether 
L e g i s l a t i v e remedies are necessary. 
"The Municipal Park Board of the C i t y of 
Davenport, Iowa, c o n s i s t s of three Park Commis-
ever, t h e i r budget Is subject to approval by 
the C i t y Council and the C i t y Council Is the 
tax l e v y i n g p a r t y f o r the Park Board. The 
Park Board has approximately 12 permanent 
employees, Inc l u d i n g those in a d m i n i s t r a t i v e 
f u n c t i o n s . However, excluding the Commis
sioners themselves. These employees ere now 
desirous of going Into C i v i l S e r v i c e and the 
Park Commission i s i n c l i n e d to go along with 
t h i s f e e l i n g . However, a question has a r i s e n 
on whether they can go i n to the C i t y C i v i l 
S e r v i c e P l a n . 

"Would you please render an opi n i o n as to 
the e l i g i b i l i t y under the present law. This 
i s rather an urgent problem and I would appre
c i a t e hearing from you at your e a r l i e s t conven
ience. Thank you s i n c e r e l y . " 
In r e p l y thereto I advise as f o l l o w s . I am of the o p i n i o n 

that employees of the Park Board o f Davenport are e n t i t l e d to 
acquire c i v i l s e r v i c e s t a t u s If they are not Included in the 

sloners people. How-

5 7 - ?-J2. H 
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s t a t u t o r y exceptions to the a c q u i s i t i o n of such s t a t u s . The 
s t a t u t e f i x i n g the a u t h o r i t y by which c i v i l s e r v i c e s t a t u s i s 
a t t a i n e d i s Section 365.6, Code 1951*. which provides as f o l l o w s : 

" A p p l I c a b l 1 i t y - exceptions. 
"1. The p r o v i s i o n s of t h i s chapter s h a l l apply 
to a l l a p p o i n t i v e o f f i c e r s and employees, I n c l u d 
ing deputy c l e r k s and deputy b a i l i f f s of the 
municipal c o u r t , In c i t i e s under any form of fovernment having a population of more than i f t e e n thousand except: 
"a. C i t y c l e r k , c i t y s o l i c i t o r , a s s i s t a n t s o l i 
c i t o r , assessor, t r e a s u r e r , a u d i t o r , c i v i l engineer, 
h e a l t h p i i y s i c t a n , c h i e f of p o l i c e , market master, 
c i t y manager and a d m i n i s t r a t i v e a s s i s t a n t s to the 
manager. 
"b. Laborers whose occupation requires no 
s p e c i a l s k i l l or f i t n e s s . 
H c . E l e c t i o n o f f i c i a l s . 
"d. Secretary to the mayor or to any commissioner, 
"e. Commissioners of any k i n d , 
" f . Casual employees. 
"2. In a l l other c i t i e s under any form of 
government, the p r o v i s i o n s of t h i s chapter s h a l l 
apply on l y to members of the p o l i c e and f i r e 
departments, except the f o l l o w i n g persons con
nected w i t h such departments: 
"a. C h i e f s of p o l i c e . 
"b. J a n i t o r s , c l e r k s , stenographers, s e c r e t a r i e s , 
"c. Casual employees." 
By the terms of the fo r e g o i n g a l l employees of c i t i e s 

having a population of more than f i f t e e n thousand are e n t i t l e d 
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to such s t a t u s unless they are w i t h i n the named exceptions." This 
presents a question of f a c t which i s not before me. The p o s i t i o n s 
that these employees occupy w i l l determine t h e i r e l i g i b i l i t y f o r 
t h i s s t a t u s . 

S i n c e r e l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OStMKB 



September 18, 1957 

Honorable P. C. Nolan 
State Senator 
Iowa C i t y , Iowa 
Dear CI I f f : 

Wa have yours of the l l t h Inst. In which you have sub
mit t e d the f o l l o w i n g : 

"The J o i n t Boundary Committee of I owe-Nebraska 
created by the l a s t sessions of the r e s p e c t i v e 
l e g i s l a t u r e s of these s t a t e s , of which I am a 
member, r e s p e c t f u l l y requests your o f f i c e to 
advise the Iowa members of such committee on 
the f o l l o w i n g question: 
"'Does Section 30 of A r t i c l e 3 of the C o n s t i 
t u t i o n of the State of Iowa r e q u i r e the approval 
of the e l e c t o r s In the counties where the county 
boundary 1Ine may be changed by a change In the 
s t a t e boundary l i n e , the county boundary l i n e 
and the s t a t e boundary l i n e being I d e n t i c a l ; 
or does the aforegoing C o n s t i t u t i o n p r o v i s i o n 
apply only to Inte r n a l county boundary l i n e s 
between counties rather than county boundary 
l i n e s which are a l s o external and between such 
counties and a d j o i n i n g s t a t e s ? 1 

"We would appr e c i a t e r e c e i v i n g your opi n i o n on 
th i s question as soon as p o s s i b l e because the 
Committee cannot take any steps In conjunction 
with the Nebraska Committee in f i x i n g any new 
boundary l i n e between the s t a t e s u n t i l I t i s 
known what l e g a l requirements are to be f o l l o w e d . " 
In r e p l y thereto we advise as f o l l o w s . The c o n s t i t u t i o n a l 

p r o v i s i o n to which you r e f e r , so f a r as Is p e r t i n e n t , provides the 
f o l l o w i n g : 



if 
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"Sec. 30. The General Assembly s h a l l not pass 
l o c a l or s p e c i a l laws In the f o l l o w i n g cases: 
•i * * * * 

"In a l l the cases above enumerated, and In a l l 
other cases where a general law can be made 
a p p l i c a b l e , a l l laws s h a l l be general, and of 
uniform o p e r a t i o n throughout the S t a t e , and 
no law changing the boundary l i n e s of any 
county s h a l l have e f f e c t u n t i l upon being sub
mitted to the people of the counties a f f e c t e d 
by the change, at a general e l e c t i o n , i t s h a l l 
be approved by a m a j o r i t y of the votes in each 
county, cast f o r and against i t . " 
The r i g h t of f i x i n g boundary l i n e s between nations Is a 

r i g h t of sovereignty and recognized by the C o n s t i t u t i o n of the 
United States. Sec. IB of k-9 Am. J u r . , t i t l e S t a t e s , T e r r i t o r i e s , 
and Dependencies, provides as f o l l o w s : 

"General 1 v. It Is a part of the general r i g h t 
of sovereignty belonging to independent nations 
to e s t a b l i s h and f i x the disputed boundaries be
tween t h e i r r e s p e c t i v e l i m i t s } and the boundaries 
so e s t a b l i s h e d and f i x e d by compact between 
nations become c o n c l u s i v e upon a l l the subjects 
and c i t i z e n s thereof, and bind t h e i r r i g h t s , and 
are to be t r e a t e d , to a l l Intents and purposes, 
as the r e a l boundaries. This r i g h t i s e x p r e s s l y 
recognized to e x i s t In the various s t a t e s of 
of the Union by the C o n s t i t u t i o n of the United 
S t a t e s , and Is guarded In Its e x e r c i s e by a 
s i n g l e l i m i t a t i o n or r e s t r i c t i o n - the consent 
of Congress. A compact between two s t a t e s 
e s t a b l i s h i n g the l i n e between them adopted by 
t h e i r commissioners, and to which Congress 
assents, Is bi n d i n g upon both s t a t e s and t h e i r 
c i t i z e n s . 
"Congressional assent may be express or Im
p l i e d . It may be Implied from I t s subsequent 
l e g i s l a t i o n and proceedings." 

and t h i s r i g h t is explained more in d e t a i l In the case of Poole v. 
Fleeger, 11 Peters U. S., page iS^t, 208, where i t i s s a i d : 
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" I t cannot be doubted, that I t Is a part of the 
general r i g h t of sover e i g n t y , belonging to 
Independent n a t i o n s , to e s t a b l i s h and f i x the 
disputed boundaries between t h e i r r e s p e c t i v e 
t e r r i t o r i e s } and the boundaries, so e s t a b l i s h e d 
and f i x e d by compact between n a t i o n s , become 
co n c l u s i v e upon a l l the subjects and c i t i z e n s 
thereof, and bind t h e i r r i g h t s , and are to be 
t r e a t e d , to a l l i n t e n t s and purposes, as the 
true and r e a l boundaries. This Is a d o c t r i n e 
u n i v e r s a l l y recognised In the law and p r a c t i c e 
of n a t i o n s . It i s a r i g h t e q u a l l y belonging 
to the s t a t e s of the Union, unless It has been 

) surrendered, under the c o n s t i t u t i o n of the 
United States. So f a r from there being any 
pretence of such a general surrender of the 
r i g h t , i t Is e x p r e s s l y recognised by the con
s t i t u t i o n , and guarded In i t s e x e r c i s e by a 
s i n g l e l i m i t a t i o n o r r e s t r i c t i o n , r e q u i r i n g 
the consent of congress. The c o n s t i t u t i o n 
d e c l a r e s , that 'no s t a t e s h a l l , without the 
consent of congress, enter Into any agreement 

^ or compact with another s t a t e } ' thus p l a i n l y 
a d m i t t i n g , that w i t h such consent, It might 
be done; and In the present instance, that 
consent has been e x p r e s s l y given. The com
pact, then, has f u l l v a l i d i t y , and a l l the 
terms and c o n d i t i o n s of i t must be e q u a l l y 
o b l i g a t o r y upon the c i t i z e n s of both s t a t e s . 
On the other hand i n s o f a r as f i x i n g boundaries of coun

t i e s i s concerned, i t i s s a i d in 20 C. J . S., paragraph 17, 
t i t l e Counties, the f o l l o w i n g : 

" I t r e s t s with the l e g i s l a t u r e of the s t a t e 
not only to d e f i n e the boundaries of c o u n t i e s , 
as s t a t e d supra §14, but a l s o to provide the 
means whereby the true l o c a t i o n of such bound
a r i e s on the ground may be f i n a l l y determined, 
and where It has s e l e c t e d one method of f i x i n g 
a boundary, It must be presumed to have d e f i n i t e l y 
r e j e c t e d o t h e r s . While the boundaries of a 
county, f i x e d by s t a t u t e , can be changed only 
by s t a t u t e , as s t a t e d I n f r a §23, when the 
p o s i t i o n of county l i n e s Is not c e r t a i n , they 
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may be made c e r t a i n In the method p r e s c r i b e d by 
s t a t u t e , and the s t a t u t o r y remedy must be f i r s t 
exhausted before r e s o r t can be had to the c o u r t s . " " 

i t 1s c l e a r t h e r e f o r e from the foregoing r u l e s that Inso
f a r as determining the s t a t e boundary l i n e which might c o i n c i d e 
with the county boundary l i n e Is concerned, the c o n s t i t u t i o n a l 
p r o v i s i o n s r e s p e c t i n g I t p r e v a i l over l e g i s l a t i v e enactments 
with respect to county boundary l i n e s . S p e c i f i c a l l y c o n d i t i o n i n g 
the f i x i n g of a s t a t e boundary l i n e subject to the c o n s t i t u t i o n a l 
p r o v i s i o n s of Sec. 30 of A r t i c l e I I I , t o - w l t : "no law changing 
the boundary l i n e s of any county s h a l l have e f f e c t u n t i l upon 
being submitted to the people of the counties a f f e c t e d by the 
change" would r e s u l t In the e l e c t o r s of a p a r t i c u l a r county by 
vo t i n g adversely to a c o n s t i t u t i o n a l boundary to render the 
c o n s t i t u t i o n a l p r o v i s i o n nugatory and of no f o r c e and e f f e c t . 

We are of the o p i n i o n t h e r e f o r e that the quoted c o n s t i t u 
t i o n a l p r o v i s i o n Is not p e r t i n e n t to the s i t u a t i o n o u t l i n e d and 
that a change In a s t a t e boundary l i n e that Is l i k e w i s e a county 
boundary l i n e can be made,unaffected by the c o n s t i t u t i o n a l pro
v i s i o n s of Sec. 3 0 , A r t i c l e III.. 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of Iowa 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
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Mr. W i l l i a m P. Housel, Chairman 
lowa Liquor Control Commission 
L o c a l 
Dear Mr. Housel: 

We have your l e t t e r of June 20, 1957, In which you ask 
the f o l l o w i n g questions concerning the i n t e r p r e t a t i o n of Sec
t i o n 29.28, 195^ Code of Iowa: 

"a. We have a member, 22 years of age, J 
e n t e r i n g m i l i t a r y s e r v i c e . Is he e n t i t l e d 
to 30 days pay? 

'•b. Is he e n t i t l e d to h i s job back, when / 
he returns a f t e r completing h i s m i l i t a r y s e r 
vice? 

"c. Is there a d i f f e r e n c e between being J 
inducted through the d r a f t f o r two years or 
voluntary e n l i s t i n g f o r four years? 

"d. Can Section 29.28 be Interpreted to v 
include men who are not members of the National 
Guard?" 
Section 29.28 of the 195^ Code of lowa reads as f o l l o w s : 

" A l l o f f i c e r s and employees of the s t a t e , 
or a s u b d i v i s i o n thereof, or a m u n i c i p a l i t y 
t h e r e i n , who are members of the na t i o n a l guard, 
organized reserves or any component part of the 
m i l i t a r y , n a v a l , or a i r f o r c e s or nurse corps 
of t h i s s t a t e or n a t i o n , or who are or may be 
otherwise Inducted Into the ml 1 i t a r y s e r v i c e of 
t h i s s t a t e or of the U n i t e d S t a t e s , shal1 when 
ordered by proper a u t h o r i t y to a c t i v e s t a t e or 
f e d e r a l s e r v i c e , be e n t i t l e d to a leave of 
absence from such c i v i l employment f o r tRe* 
period of such a c t i v e s t a t e or f e d e r a l s e r v i c e , 
without loss of s t a t u s or e f f i c i e n c y r a t i n g , 
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and without l o s s of pay during the f i r s t t h l r t y 
Hays of such leave of absence. The proper 
appointing a u t h o r i t y may make a temporary 
appointment to f i l l any vacancy created by 
such leave of absence." (Emphasis ours) 
With regard to your question "a" you are advised that 

the employee Is e n t i t l e d to t h i r t y days pay. 
You are advised that under your question "b" the employee 

i s e n t i t l e d to h i s Job a f t e r completing h i s m i l i t a r y s e r v i c e . 
Under question " c " and the language of the s t a t u t e we 

see no d i f f e r e n c e between being d r a f t e d or v o l u n t a r i l y e n l i s t i n g , 
the s t a t u t e using the language "otherwise inducted i n t o the 
ml 1 i t a r y s e r v i c e " . 

With regard to your question "d" the s t a t u t o r y language 
Is broad enough to cover members of the " n a t i o n a l guard, organ
ized reserves or any component part of the m i l i t a r y , n a v a l , or , 
a i r f o r c e s or nurse corps of t h i s s t a t e or n a t i o n , or who are 
or may be otherwise Inducted i n t o the m i l i t a r y s e r v i c e of t h i s 
s t a t e or of the United S t a t e s " . 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCStMKB 
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Mr. W i l l i a m P. Housel, Chairman 
lowa Liquor Control Commission 
L o c a l 
Dear Mr. HouselV 

You r e c e n t l y requested an opi n i o n from t h i s o f f i c e as 
to whether the employees of the lowa Liquor Control Commission 
f e l l under the p r o v i s i o n s of Chapter 70 of the 195^ Code of 
lowa r e f e r r e d to as the " S o l d i e r s Preference Law". You 
s p e c i f l e a l l y ask whether the language of Section 123.2 of 
the 195*t Code excluded the lowa Liquor Control Commission 
from the p r o v i s i o n s of the S o l d i e r s Preference Law. 

Please be advised that i t i s the opinion of t h i s o f f i c e 
that the S o l d i e r s Preference Law Is a l l - i n c l u s i v e under the 
language of Section 70.1 of the 195^ Code which reads as f o l 
lows: 

"Appointments and promotions. In 
every p u b l i c department and upon a l l p u b l i c 
works In the s t a t e , and of the coun t i e s , 
c i t i e s , towns, and school d i s t r i c t s thereof, 
honorably discharged men and women from the 
m i l i t a r y or naval f o r c e s of the United States 

') • In any war In which the United States was or 
i s now engaged, i n c l u d i n g the P h i l i p p i n e i n 
s u r r e c t i o n and China r e l i e f e x p e d i t i o n , who 
are c i t i z e n s and r e s i d e n t s of t h i s s t a t e , 
s h a l l be e n t i t l e d to preference In appoint
ment, employment, and promotion over other 
a p p l i c a n t s of no greater q u a l i f i c a t i o n s . " 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS-.MKB 
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Mr. W i l l i a m P. Housel, Chairman 
lowa Liquor Control Commission 
L o c a l 
Dear Mr. HouseIV 

I have your l e t t e r of J u l y 10, 1957, In which you ask 
whether or not I t Is p e r m i s s i b l e to prepay f o r shipments of 
l i q u o r ordered from Mr. Boston D i s t i l l e r s In exchange f o r a 
discount of twenty-five cents per case on orders to be placed. 

Section 123.5 of the 195^ Code of lowa s p e c i f i c a l l y 
a u thorizes the lowa Liquor Control Commission to use funds f o r 
the purchase of a l c o h o l i c l i q u o r s and such other expenses as 
may be necessary to e s t a b l i s h and operate State l i q u o r s t o r e s . 
However, t h i s s e c t i o n i s s t i l l covered by the p r o v i s i o n s of the 
Budget and F i n a n c i a l Control Act as set f o r t h in Chapter 8 of 
the Code. Section 8.14 of the Code provides that p r i o r to the 
approval of a c l a i m the S t a t e Comptroller s h a l l "determine that 
the c r e a t i o n of the c l a i m Is c l e a r l y authorized by law." This 
Is f o llowed by Section 8.15 which provides as f o l l o w s : 

"Before a warrant s h a l l be issued f o r any 
c l a i m payable from the s t a t e t r e a s u r y , there 
s h a l l be f i l e d an Itemized, sworn voucher which 
s h a l l show In d e t a i l the Items of s e r v i c e , ex
pense, t h i n g f u r n 1 shed, or contract upon which 
payment i s sought. •' 
Based upon t h i s language contained In Chapter 8 It Is 

t h e r e f o r e the o p i n i o n of t h i s o f f i c e that d e l i v e r y must be had 
p r i o r to payment unless the L e g i s l a t u r e s p e c i f i c a l l y a u t h o r i z e s 
prepayment f o r merchandise ordered. You are t h e r e f o r e advised 
that the suggested procedure by Mr. Boston D i s t i l l e r s Is not 
permitted under the s t a t u t e s of t h i s s t a t e . 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS-.MKB 
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Honorable Jack M i l l e r 
State Senator 
738 Badgerow B u i l d i n g 
Sioux C i t y , lowa 
My dear Senator: 

This w i l l acknowledge yours of the 12th Inst, in which 
you enclosed a l e t t e r addressed to you by the C i t y Attorney of 
Sioux C i t y , Mr. George F. Davis, 3n which he requests through 
you an opinion of t h i s Department res p e c t i n g the f o l l o w i n g 
s i t u a t i o n described in h i s l e t t e r : 

"The C i t y of Sioux C i t y proposes to proceed 
under the p r o v i s i o n s of Chapter 390 of the 
Code of lowa 1954 to acquire some o f f - s t r e e t 
parking areas in our business d i s t r i c t . The 
l o c a t i o n of these parking areas comply with 
the requirement of paragraph k of Section 
;'i90.8 of the Code and a p u b l i c hearing con
cerning publleconvenlence and n e c e s s i t y has 
been h e l d as r e q u i r e d by Section 390.1 of 
the Code. 

"One of the p r o p e r t i e s i s to be purchased 
f o r the sum of $70,000, of which $20,000 w i l l 
be paid at once from parking meter r e c e i p t s , 
$15,000 of the purchase p r i c e w i l l be paid in 
the form of a r e n t a l c o n t r a c t or lease of the 
premises f o r a p e r i o d of two years to the 
s e l l e r , and the balance of $35,000 w i l l be 
paid from funds d e r i v e d from the operation 
of parking meters and from revenues from the 
operation of other o f f - s t r e e t parking areas, 
s a i d balance to bear i n t e r e s t at the rat e of 
k% per annum f o r those two years. 
"One of the other p r o p e r t i e s wl 11 be pur
chased f o r $70,000 of which $35,000 w i l l be 
paid from funds on hand d e r i v e d from the 
operation of parking meters, and the balance 
w i l l be pai d in two equal annual i n s t a l l m e n t s 
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% of $17,500 each, bearing I n t e r e s t at 4%, from 
funds to be d e r i v e d from the operation of 
parking meters and revenues from the oper a t i o n 
of the parking l o t s , that i s to say, from the 
parking l o t fund mentioned in Section 390.4 
of the Code. 
"Neither revenue bonds nor general o b l i g a t i o n 
bonds as provided f o r in Section 390.9 and 
390.13 of the Code w i l l be Issued, No funds 
created by t a x a t i o n w i l l be used In the pur
chase, and the only funds that w i l l be pledged 
in the c o n t r a c t s of purchase w i l l be those de
r i v e d from the operation of parking meters and 

I the revenue from the parking l o t s . 
"Section 390.1 of the Code, and paragraph 4 of 
Section 390.8 both provide that the C i t y s h a l l 
have the ' a u t h o r i t y to purchase, lease or 
otherwise acqulre* o f f - s t r e e t perking areas and, 
as set f o r t h somewhat d i f f e r e n t l y , 'payment of 
the cost of a c q u i r i n g by purchase, lease or 

j s i m i l a r arrangement of o f f - s t r e e t parking areas' 
i s a l s o a u t h o r i z e d . 
" I t has been my f e e l i n g that If we can purchase 
lend o u t r i g h t from parking meter funds on hand, 
or enter i n t o a Tease of such areas f o r a number 
of years, we can a l s o enter into a c o n t r a c t of 
purchase which w i l l r e q u i r e the C i t y to make 

t payments in f u t u r e years, p a r t i c u l a r l y because 
of the use of the v*ords 'otherwise acquire' 
and ' s i m i l a r arrangement* in the s t a t u t e , and 
the f a c t that no money deriv e d from taxes or 
s a l e of general o b l i g a t i o n bonds w i l l be used. 
However, a question has been r a i s e d to the 
e f f e c t that the C i t y can not o b l i g a t e i t s e l f 
f o r expenditures in the f u t u r e . 

" i f i t i s necessary to b o i l down the quest i o n , 
1 would suppose I t could be s t a t e d t h u s l y : 
"•May a C i t y , under the p r o v i s i o n of Chapter 3 9 0 
of the lowa Code, purchase o f f - s t r e e t parking 
areas under c o n t r a c t s which r e q u i r e the C i t y to 
pledge or make f u t u r e payments from the funds t o 
be deri v e d from the operation of parking meters 
and the operation of the l o t s themselves? 1 

\ 
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"Thanking you and the Attorney General In 
advance f o r your c o u r t e s i e s and a s s i s t a n c e 
In the matter, I am" 
In the foregoing s i t u a t i o n I am of the f o l l o w i n g o p i n i o n . 

C i t i e s and towns are au t h o r i z e d by the foregoing numbered Chapter 
to incur indebtedness i n the a c q u i s i t i o n and establishment of 
o f f - s t r e e t parking: (1) Under the p r o v i s i o n s of Section 309.9 
they are authorized to Issue revenue bonds f o r that purpose 
payable onl y from monies re c e i v e d i n the operation of parking 
l o t s , the operation of parking meters, or from funds d e r i v e d from 
a tax l e v i e d against the b e n e f i t e d d i s t r i c t , and the for e g o i n g 
designated funds may be pledged as s e c u r i t y f o r the payment of 
such bonds. (2) Under the p r o v i s i o n s of Sec. 390.13, o f f - s t r e e t 
parking f a c i l i t i e s may be e s t a b l i s h e d and indebtedness Incurred 
t h e r e f o r by the Issuance of general o b l i g a t i o n bonds If the 
a u t h o r i z a t i o n t h e r e f o r has been granted by the e l e c t o r s . No ex
press s t a t u t o r y p r o v i s i o n Is made a u t h o r i z i n g the purchase of o f f -
s t r e e t parking areas under c o n t r a c t which r e q u i r e the pledging of 
f u t u r e payments from funds d e r i v e d from the operation of parking 
meters and the operation of o f f - s t r e e t parking areas. Such power 
wll1 not be Implled. 

A u t h o r i t y f o r t h i s c o n c l u s i o n e x i s t s in the case of 
Van Eaton v. Town of Sidney, 211 lowa 986, 2?1 N. W. 475, 
71 A. L. R. 820. There the Town of Sidney entered i n t o a w r i t 
ten contract with the Fatrbanks Morse Company t o purchase c e r 
t a i n engines and e l e c t r i c equipment to be paid in 120 pledge 
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orders payable In consecutive monthly payments. Such orders 
were not to be a general o b l i g a t i o n of the town but a s p e c i a l 
o b l i g a t i o n payable o n l y from the revenue from the l i g h t an 
power pla n t in which the m a t e r i a l was to be i n s t a l l e d and used. 
With respect to the power of the c i t y r i s i n g out of the f o r e -
going contract and i t s contents the Court s a l d i 

(1) "Regardless of what the law may be In 
other s t a t e s , i t Is s e t t l e d In t h i s s t a t e 
that a m u n i c i p a l i t y has no Inherent power to 
make a con t r a c t of t h i s k i n d . A m u n i c i p a l i t y 
Is wholly a c r e a t u r e of the l e g i s l a t u r e , and 
possesses only such powers as are conferred 
upon It by the l e g i s l a t u r e * that i s (1) such 
powers as are granted in express words; or 
(2) those n e c e s s a r i l y or f a i r l y implied in 
or incident to the powers expressly conferred] 
or (3) those n e c e s s a r i l y e s s e n t i a l to the 
i d e n t i c a l o b j e c t s and purposes of the corpor
a t i o n , as by s t a t u t e provided, and not those 
which are simply convenient. 1 D i l l o n on 
Municipal Corporations (5th Ed.), Section 
237* C l a r k v, C i t y of Pes Moines 19 lowa 199i 
C i t y ot c i i n t o n v. cedar Rapids & M. R. R. 
Co., z*t lowa 4 5 5 t Hejns v. L i n c o l n , loz lowa 

State ex r e l . White v. Barker, 116 lowa 
96; s t a t e ex r e l . county Attorney v. Pes 
Moines c. R. Co., 1 5 ? lowa Z59t M e r r l T F v . 
M o h t l c e l l o , 13B U. S. 673 (34 L. Ed. lufeS)." 
• « * * * * 

(?) "Where a s t a t u t e confers c e r t a i n s p e c i f i c 
powers, those not enumerated are wi t h h e l d . In 
other words, enumeration of powers operates to 
exclude such as are not enumerated. State ex 
r e l . County Attorney v. pes Moines C.~TT. Co.. 
supr8; Scott v. C i t y of La Porte. 162 Ind. ?k 
(68 N. E. 278, same case on rehearing, 69 
N. E. 675); Mayor v. Ray, 19 W a l l . (U. S.) 
468 (22 L. Ed. lb*»j; People ex r e l . Attorney 
General v. U t l e a Ins. Co., 15 Johns. (N. Y.} 
358 (B Am. Dec. 243); W i l f o n g v . Ontario Land 
Co., 96 C. C. A. 293 (1/1 red? 51); KftrmeFs~5 
Merch. Nat. Bank of V a l l e y C i t y v. School 
D i s t r i c t , b Dak. SSS (42 L W. 767); C l t v of 
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Chicago v. M, & M. Hotel Co,, supra? C i t y of 
South Bend v. Chicago S, B. S- H. 1. R. Co., 
supra\ Barnard & M i l l e r v. C i t y of Chicago, 
316 i l l , 519 ( I V ; H. E. lWt People ex r e l . 
F r i e n d v. C i t y of Chicago, 2 6 1 — H i : 16 (103 
N. E. 609, Ann. Cas. I9T5A. 292); 1 McQuillan 
on Municipal Corporations (2d Ed.) 926, Sec, 
370. Neither can i t issue bonds under an 
Implied power) i t must have express power 
t h e r e f o r . Heins v. L i n c o l n , 102 lowa 6£." 

and more d e f i n i t e l y and c o n c l u s i v e l y on the question i n v o l v e d 
here, the Court s t a t e d as f o l l o w s t 

(3) "Further than t h i s , another Question 
seems to be q u i t e c o n t r o l l i n g , and that Is 
the question of whether a c i t y has power to 
pledge the income from I t s property f o r a 
d e f i n i t e p e r i o d In the f u t u r e . As to t h i s 
q u estion, the same general r u l e s of construc
t i o n apply that have been heretofore stated. 
There Is no s t a t u t e in t h i s s t a t e c o n f e r r i n g 
express power, in terms, upon a c i t y to 
pledge i t s property, e i t h e r personal or r e a l , 
and we are unable to f i n d any holding that 
there Is Inherent or Implied power so to do. 

"Before we proceed f u r t h e r on t h i s q u e s t i o n , 
It may be wise to s t a t e some a d d i t i o n a l f a c t s . 
At the inception of t h i s c o n t r a c t , the town 
of Sidney was not the owner o f , nor d i d i t 
possess, an e l e c t r i c l i g h t p l a n t . The town 
not only needed the engine and e l e c t r i c a t 
tachments purchased under t h i s c o n t r a c t from 
the Fairbanks Morse Company, but It must a l s o 
a c q u i r e a s i t e , a b u i l d i n g , and a l l of the 
w i r e s , p o l e s , and other equipment necessary 
to a complete e l e c t r i c l i g h t p l a n t ; and It 
was from such a complete e l e c t r i c l i g h t plant 
that the r e n t s , Income, and p r o f i t s were to 
be used, as a b a s i s or fund with which to 
pay the pledge warrants provided f o r . We 
think t h i s s i t u a t i o n i s the b a s i s and the 
c o n t r o l l i n g question In the case. Had the 
c i t y the power to thus pledge the Income 
from t h i s property f o r an I n d e f i n i t e p e r i o d 
of time in the future? The general p r i n c i 
p l e s and r u l e s of c o n s t r u c t i o n heretofore 
set out are to be a p p l i e d to t h i s s i t u a t i o n . 
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There i s no s t a t u t e of the s t a t e c o n f e r r i n g 
such power, In terms, upon a c i t y to pledge 
i t s property, e i t h e r personal or r e a l , and 
we are unable to f i n d any p r i n c i p l e or author
i t y h o l d i n g that such power i s inherent or im
p l i e d . " 
I am of the o p i n i o n t h e r e f o r e by reason of the f o r e g o i n g 

that the c i t y Is without power to purchase o f f - s t r e e t p a r k ing 
in the manner proposed. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 
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Dr. Edmund G. aieaorer, E. P., U, P. H. 
CoEsaissioner of Public SleaHh 
L o c a l 
Doar S i r : 

fieceipt i s acknowledged of your letter of Soptetaher 13 as follows: 
"I respectfully request an attorney general*s letter opinion in answer 
to the following question: 
"ahcu considering Chapter 141, Section 141,5 and other provisions of 
tbe 1954 Code of Iowa, i s i t a violation of tbe laws of tbis State 
for a licensed physician xmo i s the superintendent of a state mental 
institution to pro-sign death certificates to be used during tbe 
superintendent's absonco from the Institution? The superintendent 
i s the only licensed physician, tho others being refugees who may 
be competent but ore not legally qualified to sign such certificates. 

r-—• C*-" 

l a answer thereto 2 would advise that Section 141.Syprovides: 
"Particulars. In the execution of a death certificate, the personal 

u _ particulars shall be obtained from the person best qualified to sup-
v 3 u > ply them. The death and last sickness particulars shall be furnished 
J I by tbe attending physician, or i n the absence of such person, or i f 
I cj to' ̂  therej>e no such person^bythe coroner. The burial particulars shall 

be suppSIedlby jhe £ftgg»wccj? or person acting as such, ikch i n 
formant shall certify to the particulars supplied by him by signing 
his name balow tho l i s t of items furnished. M 

I am unable to understand bow a physician could certify in advance to mat
ters he cannot possibly know in advance. Under ths raaxita of construction 
delegatus nop, potest delegare I am of tbe opinion certificates may not be so 
signed in advance. 

Vory truly yours, 

LCAjnui 
CC: Mrs. Eva Parsons 

Board of Control 

imwm C. ABELS 
Assistant Attorney General 
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COMMUNITY SCHOOL DISTRICTS 
1. Become part of the school system of the county wherein the greatest number 

of electors reside. 
2. The local d i s t r i c t board has no discretion to select between county school 

systems. . S P T A 
3. In a joint d i s t r i c t only the county superintendent of the county %pthe 

school system of which such d i s t r i c t i s part has duties to perform. 
September 19, 1957 

Mr. Clare H, Williamson 
Adair County Attorney 
Greenfield, Iowa 
Dear S i r : 

Receipt i s acknowledged of your letter of September 13 as follows: 
) "I am writing you at the request of George S. Bergmann, County Superin

tendent of Schools of Adair County, Iowa, for an opinion on the follow
ing: 
"The Adair-Casey Community School District in the Counties of Adair and 
Guthrie i s a newly reorganized community school d i s t r i c t which went into 
effect on the f i r s t day of July, 1957. This d i s t r i c t was formed by the 
merger of two reorganized school d i s t r i c t s under the provisions of Sec-

' tion 275.10 of the 1954 Code of Iowa. The plan of merger of the two 
community school d i s t r i c t s was f i l e d with and received the approval of 
the County Boards of Education of both Adair and Guthrie Counties. For 
the current school year high schools and grade schools are being main
tained in both towns within the new d i s t r i c t , being Adair, Adair County, 
Iowa and Casey, Guthrie County, Iowa. The Administrative Superintendent 
of the merged d i s t r i c t resides in Adair, Iowa, and his offices are l o 
cated in tho High School Building in Adair, Iowa* It i s the proposed 
plan of the new d i s t r i c t to build a new high school building between the 

1 towns of Adair and Casey and i f this plan i s acted upon, the new high 
school building w i l l probably be located in Guthrie County. It i s 
planned thot grade school buildings w i l l be operated in both Casey and 
Adair. I t i s our understanding that the Board of Directors of the new 
di s t r i c t has passed a resolution that the new d i s t r i c t w i l l be a pert of 
the Guthrie County School System. 

"Section 275.10 of the 1954 Code of Iowa, the same having been repealed 
by Chapter 129, Section 2 of the Acts of the 57th General Assembly, was 
silent as to the question of a merged d i s t r i c t located in two counties 
as to which county school system the same should be attached. 
"Section 275,12 of the 1954 Code of Iowa, as substituted by Chapter 129, 
Section 12 of the Acts of the 57th General Assembly provides in part as 
follows: *A petition ®*, shall be f i l e d with the superintendent of schools 
of the county i n which the greatest number of electors reside.* 
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"Section 273.3 of the 1954 Code of Iowa providing for election areas for 
County Board members provides i n part as follows: 'tfhere d i s t r i c t s have 
territory i n more than one county, the d i s t r i c t w i l l belong to the elec
tion area of the county where the school buildings are located. 1 

*Kot finding any other provisions of the Code having applicetion herein 
our questions are as follows*. 
"1. Should the Adair-Casey Cotatunity School D i s t r i c t be included within 
the County School system wherein tbe greater number of electors reside? 
"2. Does the Beard of Directors ef the new d i s t r i c t have tbe power by 
Resolution to attach the new d i s t r i c t to the County System wherein less 
than half of the electors of the new d i s t r i c t reside? 
"3. After i t i s determined that the new d i s t r i c t shall be a part of tho 
County School system of one of the Counties are there any duties or re
sponsibilities on the part ef the County Superintendent of the other 
County i n regard to the now school district?** 
In answer thereto, I would advise I am of the opinion the answers to your 

questions are: 
1. Yes. 
2. No. 
3. No. 

Very truly yours, 

wmm C. ABELS 
Assistant Attorney General 



September 20, 1957 

Mr. Oscar A. S t a f f o r d 
Lucas County Attorney 
C h a r l t o n , lowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 16th In s t . 
In which you submitted the f o l l o w i n g : 

"I >?have been requested by the County Conference 
of Lucas County to seek your o f f i c i a l o p i n i o n 
upon the f o l l o w i n g Questions under Code Section 

"1. Does the conference have the le g a l r i g h t 
to f i x the County Assessor's s a l a r y at a f i g u r e 
lower than that of the County Au d i t o r . 
"2. Does the County Conference have the le g a l 
r i g h t to f i x the County Assessor's s a l a r y at 
the same f i g u r e as the County Auditor's s a l a r y 
and refuse to g i v e him the b e n e f i t of the r a i s e 
In s a l a r y given other county o f f i c e r s under 

"3. Does the o f f i c i a l o p i n i o n of June 9, 1955 
appearing on pages 5** and 55 of the 1956 report 
place the County Assessor In the same p o s i t i o n 
as other county o f f i c e r s and th e r e f o r e make him 
e l i g i b l e a u t o m a t i c a l l y to the r a i s e In s a l a r y 
as p r e s c r i b e d by Chapter 175. 

"I would tisery much appr e c i a t e your o f f i c i a l 
o p i nion on the above questions." 
In r e p l y t h e r e t o 1 advise you as f o l l o w s * 
1. The answer to your question #1 ts In the a f f i r m a t i v e . 
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2. In answer to your question #2 I advise you that the 
County Conference has the l e g a l r i g h t to f i x the County Assessor's 
s a l a r y at the same f i g u r e as the Auditor's s a l a r y and refus e to 
give the County Assessor the b e n e f i t of the r a i s e In s a l a r y granted 
other County o f f i c i a l s under Chapter 175, Acts of the 57th General 
Assembly. 

3. In answer to your question #3 I advise that the 
o f f i c i a l o p i n i o n r e f e r r e d to does not exp r e s s l y or i m p l i e d l y 
h old that the increase given In the s a l a r i e s to the County 
o f f i c e r s a u t o m a t i c a l l y attaches to the o f f i c e of the County 
Assessor. However, according to the o p i n i o n , the Assessor's 
s a l a r y may be reviewed end revamped to r e f l e c t increases given 
to the other County o f f i c e r s and e s p e c i a l l y to that of the 
Audi t o r . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 



SCHOOL REORGANIZATION. A provision for a new school building i s not proper 
for inclusion in a reorganization petition. 

September 20, 1957 

Honorable Fred L. Johnson 
1700 Main Street 
Hamburg, Iowa 
Dear Representative Johnson: 

Receipt i s acknowledged cf your letter of September 17 
as fellows: 

"Will you kindly unswer the following questions usked 
mo at a school organization meeting? 
"Two school d i s t r i c t s , eucn containing a small town, 
wish to unite and reorganize for a better school but 
they have in their petitions that a new builftinff, i s 
to be, located on a particular,, described place between 
the two, towns,. The questions are: Is i t legal to 
name the location of the new school house and i f the 
reorganization gets a favorable vote, i s i t legally 
enforceable? An early reply w i l l bo greatly appreci
ated." 
In answer thereto you ore advised there i s no statutory 

authority for including such question in a school reorganization 
petition. See Section 275.12, Code 1954, as amended by the 
Fifty-seventh General Assembly. 

Very truly yours, ' 

LEONARD C. AliiiLS 
Assistant Attorney General 

LCA:md 



AIRCRAFT: Are not "motor vehicles" under Chapter 163, Acts of the 57th G.A. 

September 20, 1957 

Mr. L. W. Wolverton 
Air Enf. Officer 
Iowa Aeronautics Commission 
L o c a l 
Dear Sir : 

Receipt i s acknowledged of your letter of September 12 as follows: 
"It i s the desire of Mr. Frank Berlin, Director for the Iowa Aero
nautics Commission, for an opinion as to whether Chapter 163, Acts 
of the 57th General Assembly; line 3 (322.2) *7. "Hctor vehicle" 

* includes or i s meant to include aircraft as such. 
"Your attention to this matter i s greatly appreciated." 
In answer thereto, I would advise that I have examined the statute in ques

tion and am of the opinion i t does not include aircraft inasmuch as aircraft do 
not ordinarily operate on the highways. See Section 321.1, Code 1954, and 
particularly the definitions of "vehicle", "motor vehicle" and "highway" therein 
contained. 

Very truly yours. 

LCA:md 
LEONARD C. ABELS 
Assistant Attorney General 



MOTOR VEHICLES: EXEMPTIONS: Motor v e h i c l e s o f a h o s p i t a l 
a r e not exempt from payment of f e e s under Sec. 321.19 u n l e s s 
owned by a governmental u n i t o r s u b d i v i s i o n and, u n l e s s i n 
dead s t o r a g e , such motor v e h i c l e s a r e not exempt as a s e l f -
p r o p e l l i n g v e h i c l e used n e i t h e r f o r conveyance of p ersons f o r 
h i r e , p l e a s u r e , o r b u s i n e s s nor f o r the t r a n s p o r t a t i o n o f 
f r e i g h t . 

Mr. R u s s e l l I. Brown, A c t i n g Commissioner 
Department of P u b l i c Safety 
L o c a l 
Dear Mr. Brown: 

This w i l l acknowledge r e c e i p t of your l e t t e r of June 24, 
1957» wherein you made the f o l l o w i n g request: 

f 
"In accordance with the p r o v i s i o n s of Section 
321.19 of the 195** Code of lowa, t h i s Department 
has r e c e n t l y begun the Issuance of an ' O f f i c i a l 
N o n profit' r e g i s t r a t i o n p l a t e at no cost to the 
r e c i p i e n t . Up to the present time, t h i s Depart
ment's approval of a p p l i c a t i o n s f o r t h i s p l a t e 
has been l t m l t e d to f i r e trucks and a few other 

) types of v e h i c l e s that were obv i o u s l y exempt. 
Now, t h i s Department has received a p p l i c a t i o n s 
from a number of h o s p i t a l s , Including those 
operated by C a t h o l i c o r g a n i z a t i o n s , f o r these 
p l a t e s f o r t h e i r v e h i c l e s . Assuming that an 
a p p l i c a n t Is a t r u e n o n p r o f i t o r g a n i z a t i o n , a 
question s t i l l remains as to t h e i r exemption 
under t h i s s t a t u t e , Inasmuch as these v e h i c l e s 

), wl 11 be used f o r the t r a n s p o r t a t i o n of persons 
f o r h i r e or business, or f o r the t r a n s p o r t a t i o n 
of f r e i g h t , or both. 
"Therefore, your o p i n i o n i s r e s p e c t f u l l y r e 
quested as to whether motor v e h i c l e s owned by 
a true n o n p r o f i t o r g a n i z a t i o n operating a hos
p i t a l , and used in the normal course of t h e i r 
o r d i n a r y business as a h o s p i t a l , are exempt 
under the p r o v i s i o n s of the s e c t i o n c i t e d 
above." 
Section 321.19, Code of 1951*, Is set out below: 
"General exemptions. A l l v e h i c l e s owned by 
the government and used In the t r a n s a c t i o n of 
o f f i c i a l business by the r e p r e s e n t a t i v e s of 
f o r e i g n powers or by o f f i c e r s , boards, or 

5 7 - ?- 3 



Mr. R u s s e l l I. Brown - 2 - September 20, 1957 

departments of the government of the United 
S t a t e s , and by the s t a t e of lowa, c o u n t i e s , 
m u n i c i p a l i t i e s and other s u b d i v i s i o n s of 
government, and such s e l f - p r o p e l l i n g v e h i c l e s 
as are used n e i t h e r f o r the conveyance of 
persons f o r h i r e , pleasure, or business nor 
f o r the t r a n s p o r t a t i o n of f r e i g h t , and a l l 
f i r e t r u c k s , p r o v i d i n g they are not owned and 
operated f o r a pecuniary p r o f i t , are hereby 
exempted from the payment of the fees in t h i s 
chapter p r e s c r i b e d , but s h a l l not be exempt 
from the p e n a l t i e s h e r e i n provtded. The 
department s h a l l f u r n i s h , on a p p l i c a t i o n , f r e e 
of charge, d i s t i n g u i s h i n g p l a t e s f o r v e h i c l e s 
thus exempted, which p l a t e s s h a l l bear the 
word ' o f f i c i a l 1 , and the department s h a l l 
keep a separate record thereof. Provided 
that the executive c o u n c i l may order the I s 
suance of regu l a r r e g i s t r a t i o n p l a t e s f o r any 
such exempted v e h i c l e , upon a showing of need 
and n e c e s s i t y t h e r e f o r . " 

The exemption from payment of fees a p p l i e s only to govern
mental s u b d i v i s i o n s . Some h o s p i t a l s are such s u b d i v i s i o n s . How
ever, C a t h o l i c h o s p i t a l s could not be so c l a s s i f i e d . 

As s t a t e d In the )S3k Report of the Attorney General at 
page '29, It Is necessary that the governmental s u b d i v i s i o n be 
absolute owner of the motor v e h i c l e involved. In that o p i n i o n 
a school bus, owned by the school d i s t r i c t , was held to be 
w i t h i n the exemption because the school d i s t r i c t was a govern
mental s u b d i v i s i o n . Therefore, a c i t y or county h o s p i t a l would 
q u a l i f y f o r the exemption ^s, the motor v e h i c l e would be owned 
by the c i t y or county or other s u b d i v i s i o n thereof. Any p r i 
v a t e l y owned or denominational h o s p i t a l would not q u a l i f y as 
government owned. 

Furthermore, the wording "and such s e l f - p r o p e l l i n g v e h i 
c l e s as are used n e i t h e r f o r the conveyance of persons f o r h i r e , 
pleasure, or business nor f o r the t r a n s p o r t a t i o n of f r e i g h t , . . . 
are hereby exempted from the payment of fees In t h i s chapter 
p r e s c r i b e d , " i s not a p p l i c a b l e to motor v e h i c l e s a c t i v e l y In 
use and operated by an o r g a n i z a t i o n . 19"0 Report of the Attorney 
General, page 42. That o p i n i o n concerned an automobile owned 
by the Dubuque Boys' Welfare A s s o c i a t i o n . The car was not one 
w i t h i n the f i r s t part of s e c t i o n 4867, Code of 1927, (now Sec
t i o n 321.19) as government owned or used in o f f i c i a l busines of 
any governmental u n i t or s u b d i v i s i o n , in construing the above 
quoted wording that o p i n i o n says: 



Mr. R u s s e l l 1. Brown - 3 - September 20, 1957 

"The c l a u s e above r e f e r r e d to In Section 4867 
was Included In the exemption s t a t u t e f o r the 
purpose of exempting automobiles that are kept 
tn dead storage. The automobile in question 
i s c e r t a i n l y used in the business i n c i d e n t to 
the op e r a t i o n of the Dubuque Boys 1 Welfare 
A s s o c i a t i o n . We are, t h e r e f o r e , of the o p i n i o n 
that the exemption s t a t u t e above r e f e r r e d to 
does not incl u d e an automobile used in t h i s 
manner and owned by such an a s s o c i a t i o n . " 

To thus q u a l i f y f o r the exemption from payment of fees 
a motor v e h i c l e must be government owned. H o s p i t a l s which are 
government s u b d i v i s i o n s owning the motor v e h i c l e s used In t h e i r 
operation are e n t i t l e d to the exemption. A l l other h o s p i t a l s 
are excluded. S e l f p r o p e l l i n g v e h i c l e s used n e i t h e r f o r con
veyance of persons f o r h i r e , pleasure, or business nor f o r the 
tr a n s p o r t a t i o n of f r e i g h t are not e n t i t l e d to the exemption 
from fees unless they are In dead storage. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 
HUGH FAULKNER 
A s s i s t a n t Attorney General 



September 23, 1957 

Honorable Herschel C. Loveless 
Governor of lowa 
B u i l d i n g 
My dear Governors 

Reference Is herein made to the s i t u a t i o n In the C i t y of 
Davenport r i s i n g out of the adoption by the C i t y Council of 
Davenport of two ordinances, one amending an ordinance d e s c r i b 
ing the several wards of the C i t y of Davenport, and the other 
amending an ordinance d e s c r i b i n g the v o t i n g p r e c i n c t s of that 
c i t y . Memorandum d e s c r i b i n g the s i t u a t i o n was submitted as 
fo11ows: 

"Under Section 49.5 and Section 363.7, 1954 Code 
of lowa, the C i t y Council of the C i t y of Davenport, 
lowa passed an ordinance changing p r e c i n c t bound
a r i e s , changing ward boundaries, and c r e a t i n g two 
(2) new wards. In compliance w i t h Section 366.3 
and Section 366,4, 195H Code of lowa, t h i s o r d i 
nance was f u l l y and d i s t i n c t l y read before the 
c o u n c i l on three d i f f e r e n t days, namely on 

, on and on 
, and concurred In by a m a j o r i t y of 

the whole number of members of the C i t y Council 
of the C i t y of Davenport, lowa. In compliance 
with s e c t i o n 49.11, 1954 Code of lowa, the pre
c i n c t s e s t a b l i s h e d were numbered and recorded in 
the records of the C i t y Council of the C i t y of 
Davenport, lowa. N o t i c e of t h i s ordinance was 
published once each week f o r three consecutive 
weeks In a newspaper of 
general c i r c u l a t i o n published In the C i t y of 
Davenport, lowa. P u b l i c a t i o n was had on 

, on on 
, and on The ordinance 

Is s i lent r e l a t i v e to an e f f e c t i v e date. 
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" P r i o r to the passage of t h i s ordinance, the C i t y 
of Davenport, lowa, a c i t y o perating under a 
s p e c i a l c h a r t e r w i t h the Mayor-Council form of 
government w i t h a c o u n c i l composed of two a l d e r 
man at large and s i x alderman, had s i x wards 
w i t h an alderman e l e c t e d from each ward. The 
new ordinance created two new wards, namely the 
7th ward and the 8th ward, with p r o v i s i o n f o r 
an alderman to be e l e c t e d from each of s a i d wards. 

" P r i o r t o the deadline f o r f i l i n g of candidates 
on September 7» 1957, candidates of both the Repub
l i c a n party and the Democratic party f i l e d f o r 
the o f f i c e of alderman In both of the two newly 
created wards f o r the term commencing January 2, 
1958. The primary e l e c t i o n Is on October,7» 1957 
and the c i t y e l e c t i o n Is on November 5, 1957. It 
Is noted that no candidates f i l e d f o r the o f f i c e 
of alderman f o r the term ending January 1, 1958 
fo r e i t h e r of these two newly created wards. 
"Se c t i o n 368A.1 ( 8 ) , 1954 Code of lowa, gives the 
c o u n c i l power to ' e l e c t by b a l l o t persons to f i l l 
vacancies In o f f i c e s not f i l l e d by e l e c t i o n by 
the c o u n c i l , and the person r e c e i v i n g a m a j o r i t y 
of the votes of the whole number of members s h a l l 
be declared e l e c t e d to f i l l the vacancy.* 
" A r t i c l e X I , Section 6, C o n s t i t u t i o n of the State 
of lowa, p r o v i d e s : 'In a l l cases of e l e c t i o n s 
to f i l l vacancies in o f f i c e o c c u ring before the 
e x p i r a t i o n of a f u l l term, the person so e l e c t e d 
s h a l l hold f o r the residue of the unexpired term; 
and a l l persons appointed to f i l l vacancies In 
o f f i c e , s h a l l hold u n t i l the next general e l e c 
t i o n , and u n t i l t h e i r successors are e l e c t e d and 
q u a l i f l e d . 1 

"Your o p i n i o n i s requested r e l a t i v e to the f o l 
lowing questions that have a r i s e n : 
"1. On what date Is the new ordinance c r e a t i n g ^ 
the two (2) new wards e f f e c t i v e ? It Is noted 
that candidates f i l e d f o r o f f i c e of alderman In 
these two wards p r i o r to the deadline on Septem
ber 7, 1957. It i s a l s o noted that the new ward 
boundaries and the new p r e c i n c t boundaries are 
contemplated to be used in the s p e c i a l e l e c t i o n 
on September 23, 1957 (school bond Issue), the 
primary e l e c t i o n on October 7, 1957, and in the 
c i t y e l e c t i o n on November 5, 1957. Both p o l i t i c a l 
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p a r t i e s are contemplating Issuing t h e i r o f f i c i a l 
c a l l f o r delegates to t h e i r r e s p e c t i v e c i t y con
ventions to be s e l e c t e d on the basts of the new 
p r e c i n c t boundaries. 
"2. Assuming that the ordinance i s e f f e c t i v e 
now f o r the new ward boundaries and new p r e c i n c t \ 
boundaries, Is the o f f i c e of alderman vacant In 
the newly created 7th ward and 8th ward? It Is 
noted that i f t h i s ordinance Is e f f e c t i v e f o r one 
purpose ( t h a t of new ward boundaries and new 
p r e c i n c t boundaries) Is It not e f f e c t i v e f o r the 
c r e a t i o n of two (2) new o f f i c e s ? 
"3. In view of the new ordinance being s i l e n t > 
r e l a t i v e to an e f f e c t i v e date, when does the 
o f f i c e of alderman come Into existence In the 
two new wards? 
"4. Is the o f f i c e of alderman In the new 7thwatid 
and the new 8th ward now vacant? 
"5. Assuming the o f f i c e of alderman in the new 
7th ward and the new 8th ward Is now vacant, does 
the c o u n c i l of the G l t y of Davenport, lowa, have 
the power to f i l l these vacancies at t h i s time 
under Section 368A.1 ( 8 ) , 1954 Code of lowa, or 
any other p r o v i s i o n s of any other lowa s t a t u t e ? 
"6. If the c o u n c i l has power to f i l l these 
vacancies at t h i s time, how long w i l l terms of 
o f f i c e of the newly appointed alderman continue? 
"7« Is there any procedure f o r e i t h e r p o l i t i c a l 
party to place a candidate on the b a l l o t f o r the 
primary e l e c t i o n on October 7th, 1957 or the 
c i t y e l e c t i o n on November 5, 1957 f o r the o f f i c e 
of alderman In the newly created wards f o r the 
term ending January 1, 1958, in view of the f a c t / 
that no candidate had f i l e d f o r the o f f i c e p r i o r 
to the f i l i n g d e adline on September 7, 1957? Is 
i t p o s s i b l e f o r an independent candidate to f i l e 
f o r e i t h e r of these o f f i c e s ? 
"8. Is I t p o s s i b l e f o r the o f f i c e of alderman 
f o r the 7th ward or 8th ward f o r the term e x p i r 
ing on January 1, 1958 to be set f o r t h on the 
b a l l o t In blank to g i v e opportunity f o r w r i t e - i n 
votes? 
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"9* I f • at the present time, vacancies e x i s t 
f o r o f f i c e of alderman f o r the term ending Janu
ary 1, 1958 In the 7th and 8th wards and i t Is 
your o p i n i o n that the c o u n c i l does not have the 
a u t h o r i t y to f l l these vacancies under s e c t i o n 
368A.1 ( 8 ) , 1954 Code of lowa, does the Governor 
of the State of lowa hve the power to f i l l these 
vacancies under the p r o v i s i o n s of A r t i c l e IV, 
Section 10, C o n s t i t u t i o n of the State of lowa." 

And a Supplemental Memorandum was supplied c o n t a i n i n g the f o l l o w 
ing Information: 

"The Ordinances changing p r e c i n c t boundaries and 
changing ward boundaries were f u l l y and completely 
read on June 5th, June 19th and J u l y 3rd, 1957 
and was passed on t h i r d reading by a m a j o r i t y vote. 
"The Ordinances changing ward boundaries and pre
c i n c t boundaries were published In the D a l l y Times, 
a newspaper of general c i r c u l a t i o n , on J u l y 24th, 

•) J u l y 30th and August 6 t h , 1957 and in the Davenport 
Democrat, a newspaper of general c i r c u l a t i o n , on 
J u l y 23rd, J u l y 3 0 t h and August 6 t h , 1957. 
"Nominations f o r e l e c t i v e C i t y O f f i c e s , by p o l i 
t i c a l p a r t i e s , Is conducted according to Section 
43.112 of the 1954 Code of lowa. 

) " S i x (6) aldermen and two (2) aldermen at large 
were e l e c t e d in the General E l e c t i o n In November, 
1955. In the Spring of 1947, one alderman at la r g e 
resigned and the c o u n c i l e l e c t e d a member to f i l l 
that vacancy, in accordance with the P r o v i s i o n s 
of S ection 3 6 8 A.I (8) of the 1954 Code of lowa. 
"Meyor Beuse died August 26, 1957 and on Septem
ber 4, 1957, F i r s t Ward Alderman Ray O'Brien, who 
was Mayor Pro Tern, was e l e c t e d by the Council to 
f i l l the vacancy of Mayor, under the P r o v i s i o n s of 
Section 368A.1 (8) of the 1954 Code of lowa. Upon 
hi s r e s i g n a t i o n and e l e c t i o n as Mayor, the vacancy 
of F i r s t Ward Alderman was f i l l e d under the same 
s t a t u t o r y proceeding. Therefore, of the present 
Council membership, s i x (6) were e l e c t e d in Novem
ber of 1955 and two (2) have been e l e c t e d subse-

, quently by the C o u n c i l . 
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"As to the question as to where the present 
Aldermen l i v e , w i t h respect to the newly estab
l i s h e d Wards, the present Aldermen of the f i r s t 
four (k) Wards do not, a t t h i s time, l i v e w i t h i n 
the boundaries ;of t h e i r newly created Wards." 
Opinion was requested by the C i t y of Davenport through 

>. 

I t s Mayor and C i t y Attorney r e l a t i v e to the above questions. In 
r e p l y thereto I advise as f o l l o w s : 

1. In answer to the question #1 as to when the new 
ordinance c r e a t i n g the two new wards Is e f f e c t i v e , I advise 
that according to the case of Boardman v. Davis, 231 lowa 1227, 
3 N. W. 2d 608, "an ordinance takes e f f e c t upon due passage and 
p u b l i c a t i o n and a t l e a s t In the absence of s p e c i f i c l e g i s l a t i v e 
p r o v i s i o n may not be v i o l a t e d by the f a i l u r e to perform some 
subsequent m i n i s t e r i a l a c t . " A p p l i c a t i o n of the foregoing r u l e 
to the f a c t s i t u a t i o n would r e s u l t in the e f f e c t i v e date of t h i s 
ordinance as August 6, 1957. 

2. In answer to the questions #2, #3 and #4, I advise 
that the r u l e d e f i n i n g the e x i s t e n c e of a vacancy In o f f i c e Is 
s t a t e d In Schaffner v. Shaw, 191 lowa 1047, 1050, as f o l l o w s : 

" I I . The e f f e c t of Increasing the number of 
Judges In each of these d i s t r i c t s created a 
vacancy In the o f f i c e of d i s t r i c t judge in each. 
The word 'vacancy,' as a p p l i e d to an o f f i c e , has 
no t e c h n i c a l meaning. 'Vacant' means empty, 
unoccupied. As a p p l i e d to an o f f i c e , i t means 
•without an incumbent.' Thus an e x i s t i n g o f f i c e 
without an Incumbent i s vacant; and by the great 
weight of a u t h o r i t y there Is no d i f f e r e n c e , In 
so f a r as the r i g h t to appoint i s concerned, 
whether the vacancy i s occasioned by death or 

, r e s i g n a t i o n of the Incumbent, or the o f f i c e has 
sj been created, and no Incumbent has been appointed 

or e l e c t e d to the o f f i c e . Any o f f i c e without 
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an Incumbent i s deemed to be vacant. As s a i d 
In State v. Mayor of Butte, 41 Mont. 377 (109 
Pac. 710): 
"•The o f f i c e , having been newly created, be
came ipso f a c t o vacant In i t s c r e a t i o n . ' 
"See In re Fourth Jud. D l s t . , 4 Wyo. 133 (32 
Pac. HgO); S t a t e v . AskewT~48 Ark. 82 (2 S. W. 
349). As d e c l a r e d In Stocking v. S t a t e , 7 Ind. 
326: 
"'An e x i s t i n g o f f i c e without an incumbent i s 
vacant, whether i t be a new or an o l d one.' 
"Many c o u r t s , as s a i d in Knight v. T r i g g , l£ 
Idaho 256 (100 Pac. 1060), hold t h a t : 
"'The word "vacancy" as a p t l y and f i t l y a p p l i e s 
to and describes the c o n d i t i o n of a newly created 
o f f i c e , and before i t i s f i l l e d with In incumbent, 
as It does to an o f f i c e that has been occupied by 
a duly e l e c t e d o f f i c e r who subsequently died or 
r e s i gned.' 

"The Supreme Court of New York remarked, in 
In re A p p l i c a t i o n of C o l l i n s , 16 Misc. Rep. 598 
(40 M. V. Supp. 517), t h a t : 
"'A newly created o f f i c e which i s not f i l l e d by 
the t r i b u n a l which created i t becomes vacant on 
the i n s t a n t of i t s c r e a t i o n . ' " 
I am of the o p i n i o n that the o f f i c e of alderman in the 

two wards created came i n t o existence upon the e f f e c t i v e date 
of the ordinance p r e v i o u s l y s e t . The o f f i c e s came Into e x i s t e n c e 
on that e f f e c t i v e date and they become vacant at the same time. 

3. In answer to question #5 l would advise that I am of 
the o p i n i o n that the vacancies In the o f f i c e of alderman In the 
new 7th and 8th wards may be f i l l e d by the C i t y Council of Daven
port under the a u t h o r i t y of Section 368A.I (£), Code 1954, which 
provides as f o l l o w s : 
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" E l e c t i o n f o r f i l l i n g vacancies. E l e c t by 
b a l l o t persons to f i l l vacancies In o f f i c e s 
not f i l l e d by e l e c t i o n by the c o u n c i l , and the 
person r e c e i v i n g a m a j o r i t y of the votes of 
the whole number of members s h a l l be declared 
e l e c t e d to f i l l the vacancy." 
4. In answer to question #6 I am of the op i n i o n that 

the terms of o f f i c e of persons newly appointed aldermen under 
a u t h o r i t y of the preceding mentioned s t a t u t e w i l l continue u n t i l 
November 5, 1957, being the next r e g u l a r e l e c t i o n at which the 
vacancies can be f i l l e d . S e c t i on 69.11, Code 1954, provides as 
fo11ows: 

"Tenure of vacancy appointee. An o f f i c e r f i l l i n g 
a vacancy In an o f f I ce wh ich i s f i l l e d by e l e c 
t i o n of the people s h e l l continue to hold u n t i l 
the next regular e l e c t i o n at which such vacancy 
can be f i l l e d , and u n t i l a successor Is e l e c t e d 
and q u a l i f i e d . Appointments to a l l other o f f i 
ces, made under t h i s chapter, s h a l l continue f o r 
the remainder of the term of each o f f i c e , and 
u n t i l a successor i s appointed and q u a l i f i e d . " 
5. In answer to questions #7 and #8 I would $dvlse that 

I am of the opi n i o n that n e i t h e r a candidate of a p o l i t i c a l party 
nor an independent candidate may now f i l e f o r the o f f i c e of 
alderman at the coming e l e c t i o n f o r the term that e x p i r e s January 
1958. Such f i l i n g Is barred by the f o l l o w i n g p o r t i o n of Section 
43.116, Code 1954: 

««* * *A candidate f o r ward alderman or ward 
councilman may have h i s name p r i n t e d on the 
primary b a l l o t by f i l i n g In the o f f i c e of the 
c i t y c l e r k at l e a s t t h i r t y days p r i o r to the 
day f i x e d f o r h o l d i n g the primary e l e c t i o n , an 
a f f i d a v i t as provided In s e c t i o n 43.18." 

However, t h i s o f f i c e of alderman, the term of which e x p i r e s 
January 1, 1958, may be f i l l e d by write-In- votes. 
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6, In view of the f o r e g o i n g , answer to question #9 Is 
not re q u i r e d . 

Very t r u l y yours. 

OSJMKB 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

I 



SUM 4-E7.1I07J 

I O W A S T A T E H I G H W A Y C O ' W t K S W 
AMES, IOWA 

Ames, Iowa 

September 2 3 , 195? 

UNOFFICIAL OPINION:" Secondary Road 
county has duty t o remove excess 
d i r t from side d i t c h e s - county 
may dispose of s a i d d i r t by reason
able means. 

K e i t h Mosstnan 
Benton County Attorney 
Vinton, Iowa 
Dear ?Sr. Moaam&n: 

I have your l e t t 
f o l l o w i n g ques 

f S 

1. Can the c 
roads and use 
the county or &vt 

f iTtySfflsalve D i r t f r o a 
n Seq&ndary Eoads 

957, i n which you ask the 

ove ̂ successive d i r t from d i t c h e s along county 
t f o r road c o n s t r u c t i o n or maintenance; anywhere In 
be used i n the v i c i n i t y from w>.lch I t was taken? 

2 . Does the county have the a u t h o r i t y t o allow a farmer to remove 
the excessive d i r t In the d i t c h e s along the road running by h i s farm 
and to use the d i r t on h i s own farm? 
3. Does the county have the a u t h o r i t y to remove tho d i r t from the 
di t c h e s along the road and to give i t to the adjacent farm p r o v i d i n g 
the farmer pays the cost of h a u l i n g the d i r t t o h i s farm? 
4. Does the use that the county can make of the d i r t i n a d i t c h 
along the road depend upon the type of grant or conveyance by which 
the oounty acquired I t s r i g h t s In the county road such as, l a n d 
grant, p r e s c r i p t i o n , easement or warranty deed" 
5. Does the oounty have t i e a u t h o r i t y t o enter i n t o a contract w i t h 
a farmer promising t o d e l i v e r t o the farmer a o e r t a i n amount of d i r t 
t o be taken as excessive d i r t from the d i t c h along the road In r e t u r n 
f o r s a i d valuable r i g h t s froaj the farmer suoh as- consenting t o a 
change In a water course, change i n l o c a t i o n of a stream or g r a n t i n g 
t o the oounty a d d i t i o n a l l a n d f o r road purposes. 
In answer t o your f i r s t q u e s t i o n , I r e f e r you t o Seotion 309.67 of 
the 1954 Iowa Code which s t a t e s I n p a r t : 
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He: Removal o f E x c e s s i v e D i r t from 

D i t c h e s on Secondary Beads 

"The county b o a r d o f s u p e r v i s o r s and t h e e n g i n e e r 
a r e charged w i t h t h e duty o f c a u s i n g t h e s e c o n d a r y 
r o a d system t o be so r e p a i r e d and dragged as t o 
keep same i n p r o p e r c o n d i t i o n 

" I n a d d i t i o n t o the above, t h e y s h a l l s p e c i f i c a l l y 
(1) kaep a l l s l u i c e s , c u l v e r t s , and b r i d g e s and t h e 
openings t h e r e o f and a l l s i d e d i t c h e s o f t h e r o a d 
f r e e from obstructions« w 

Thus, t h e county has t h e duty 
d i t c h e s . W i t h r e s p e c t t o t h e 
i s t h a t t h e a c c e p t a n c e o 
i n c l u d e a r i g h t on t h e 
m a t e r i a l f o u n d t 
a s I t may be r e a s o n a b l y 
meat o r p r o p e r t y l n c l d a n 

s i v e d i r t from t h e 
u b l l c , i t h e g e n e r a l r u l e 

o r a t t o b l l c highway does n o t 
l o fcolAse o r d i s p o s e o f t h e 

i t s o f t h e s t r e e t e x c e p t so f a r 
th e f u l l enjoyment o f t h e ease-

25 Am J u r IfrO. 

h statement by \bj_J&£snesota Supreme Court i n V l l i s k l v s C i t y o f 
M i n n e a p o l i s , *H N5T~5eporter 1.0^0. a t page 1052, s e t s c u t a r e a s o n a b l e 
t h e o r y t o f o l l o w . 

"Whenever i t becoxes r e a s o n a b l y n e c e s s a r y f o r p u r -
poses c o n n e c t e d w i t h t h e use o r improvement of a p u b l i c 
s t r e e t o r f o r t h e enjoyment o f a p u b l i c easement t h e r e 
i n t o neve e a r t h o r rook removed t h e r e f r o m and where I t 
l a I m p r a c t i c a l l a view of the p u b l i c p urposes t o be 
a c c o m p l i s h e d t o commit t o t h o owners o f t h e s o i l t h e 
work o f e x c a v a t i o n and r e m o v a l , t h e p u b l i c a u t h o r i t i e s 
may do t h i s unembarrassed by c l a i m s o f p r i v a t e owner
s h i p and r i g h t o f d i s p o s a l . The p u b l i c way d i s p o s e o f 
th e m a t e r i a l w h i c h i t I s r e q u i r e d t o remove i n such 
manner as may be a o s t f o r i t s I n t e r e s t , w i t h o u t 
a c c o u n t a b i l i t y t o t h e owner o f t h e s o i l t h e r e f o r . B 

There i s no s p e c i f i c p r o v i s i o n i n t h e Coda d e a l i n g w i t h t h e d i s p o s a l 
o f t h e e x c e s s d i r t once t h e county removes i t . I t i s f e l t t h a t t h e 
c o u n t y can d i s p o s e o f the e x c e s s d i r t i n any r e a s o n a b l e way t h a t 
t h e y see f i t . 

The s i t u a t i o n where t h e county removes e x c e s s i v e d i r t from d i t c h e s 
so t h a t t h e highway can be kept i n good o r d e r s h o u l d be d i s t i n g u i s h e d 
f r o m t h e s i t u a t i o n where t h e county removes s o i l o r g r a v e l from t h e 
r i g h t o f way t o use s a i d s o i l o r g r a v e l i n t h e maintenance o r con
s t r u c t i o n o f county r o a d s . The case o f Overman vs Kay, 35 Iowa 89. 
w h i c h you r e f e r r e d t o i n your l e t t e r i s concerned w i t h the l a t t e r 
p o i n t . I n t h a t case t h e c o u r t h e l d t h a t the owner of t h e l a n d o v e r 
w h i c h the c i t y had an easement f o r a r i g h t o f way owned t h e g r a v e l 
on t h e l a n d , and t h a t t h e c i t y c o u l d not remove t h i s g r a v e l f o r 
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c o n s t r u c t i o n on highways, 25 Am J u r IkO f o l l o w s t h e t h e o r y o f t h i s 
c a s e . The county may remove t h e e x c e s s i v e d i r t f r o m d i t c h e s a l o n g 
county r o a d s and use t h a t d i r t f o r r o a d c o n s t r u c t i o n o r maintenance 
anywhere I n the c o u n t y , %5 A% J u r I**;!. 

I n answer t o q u e s t i o n two, s i n c e t h e oounty has t h e a u t h o r i t y t o 
remove e x c e s s i v e d i r t f r o m d i t c h e s , the co 
a u t h o r i t y t o t h e owners a l o n g whose pr 
3 0 9.6? of t h e Iowa Code o n l y d e s l 
e x c e s s i v e d i r t . I t p r e s c r i b e s ntf^cfs~el*"\fof" 
move t h i s e x c e s s i v e d i r t ^aa^-long vks be/does 

I n answer t o q i 
d i r t from t h e 
f a r m owner, 
t o the owner f J 
t h e d i r t t h a t ti 
%,$ «Tur,l4Q. 

can d e l e g a t e t h i s 
t h e d i t c h r u n s . S e c t i o n 
u n t y t o remove t h e 

The owner may r e -
o t damage t h e highway. 

t h r e e , ttte c ounty can remove t h e e x c e s s i v e 
tehee al«^£jymr r o a d ana g i v e I t t o t h e a d j a c e n t 
s o i l J t h a t - - 4 r s ^ i e p o s i t e d i n t h e d i t c h e s b e l o n g s 
whjwre l a n d i t came. Under n o r a a l c o n d i t i o n s 

;hese d i t c h e s comes from t h e a d j a c e n t f a r m l a n d . 

Thus, i f t h e owner w i s h e s t h e e x c e s s i v e d i r t , he s h o u l d n o t i f y t h e 
oounty o f f i c i a l s , and i f he pays t h e c o s t o f h a u l i n g , t h e d i r t may 
be d e p o s i t e d on h i s l a n d . 

I n answer t o q u e s t i o n f o u r , t h e county a c q u i r e s d i f f e r e n t i n t e r e s t s 
i n t h e l a n d depending upon t h e t y p e o f g r a n t o r conveyance by w h i c h 
i t a c q u i r e d t h e l a n d . However, t h e county i s o b l i g a t e d t o c l e a r 
t h e d i t c h e s no m a t t e r what i t s I n t e r e s t i n t h e l a n d I s . I do n o t 
t h i n k t h a t the uses t o w h i c h t h e oounty p u t s the e x c e s s i v e d i r t I s 
dependent upon t h e t y p e o f g r a n t o r conveyance. 

I n answer t o q u e s t i o n f i v e , s i n c e t h e county must remove t h e d i r t , 
I see no r e a s o n why t h e y cannot e n t e r i n t o a c o n t r a c t t o d e l i v e r 
t h e d i r t t o t h e f a r m e r i n r e t u r n f o r v a l u a b l e r i g h t s from t h e f a r m e r . 
I t must be remembered t h a t t h e p a r t i e s i n i n t e r e s t h e r e a r e t h e 
c o u n t y and t h e a d j a c e n t l a n d owner, ft the a d j a c e n t l a n d owner 
makes a r e a s o n a b l e demand f o r t h e d i r t , i t s h o u l d be g i v e n t o him. 
Whether t h e oounty can c o n t r a c t i n r e g a r d t o t h e d i r t w i l l depend 
i n a l a r g e e x t e n t upon t h e i n d i v i d u a l s i t u a t i o n . 

I f we can be o f any f u r t h e r a s s i s t a n c e on t h i s p r oblem, p l e a s e l e t 
us know. 

Very t r u l y y o u r s , 

JLK: 7.'t 

John L. KoKlnney 
G e n e r a l C o u n s e l f o r 
Iowa Jfcate Highway C o m . n l s s I o n 
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September 24. 1957 

Mr. Paul F. Johnston 
Assistant Superintendent-Administration 
Department of Public Instruction 
L o c a l 
Doer Sr. Johnston: 

Receipt is ac&nowladged of your letter of September 13 as follows: 
"We are requesting an opinion concerning the number of copies of the Code, 
Rules of C i v i l Procedure, Supreme Court Rules, and the Acts of each Gen
eral Assembly that tho Department and State Board members are entitled to 
under the provisions of tbe statutes. 
"Section 16.24 states, l : i part, the following *Tho superintendent of print
ing shall make free distribution of the code, Hulas of C i v i l Procedure and 
Suprew Court iiules, and of the acts of each gonoral assembly, as follows: 
"•10. To each elective state officer ...2 copies 
"*11. To the separate departments of principal state 

offices and each major subdivision thereof .....1 copy* 
"Chapter 257.3, Code of Iowa, provides that eight members of the Stato Board 
of Public Instruction shall be elected members. 
"Chapter 257.5, Coda of Iowa, provides, quoting from su'isaction two in part 
as follows: 

. .At tho designated time and placo tho county superintendent so ap
pointed shall convene the mooting, cause a secretary to be elected, sad 
the convention shall then proceed to the election of a person knows to 
them to he interested i n education as a member of the state board from that 
d i s t r i c t by a majority vote of those present. A quorum shall constitute 
sixty percent of those el i g i b l e to attend. Tho nominations shall be from 
the floor and voting by ballot. The county superintendent in charge steal1 
certify to the secretary of state the name of the board member elected. 
The successful candidates for election to the state board shall bo issued 
certificates of election as proscribed in the statutes.* 

i 

S7- 7 - 3 ? X 
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"Chapter 257.20, Code of Iowa, states: 
"'The state department of public instruction shall be organized into such 
divisions, branches or sections as nay be found desirable and necessary 
by the state superintendent, subject to the approval of the state board, 

"Since January 1, 1954, we have had eight members of our State Board of 
Public Instruction who have bees elected as provided by the statute and 
have been issued certificates of office as provided. The Department has 
been organized into the following major divisions since 1951: 

1. Administration and Finance 
2. School Lunch 
3. Transportation 
4. Special Education 
5. Vocational Education 
6. Teacher Education and Certification 
7. Supervision 
6. Veterans Training Program 
9. Surplus Property 
10. Vocational Rehabilitation 

"This was done by Miss Parker, State Superintendent of Public Instruction, 
whoa the position of State Superintendent was an elective office. The 
State Board, which took office January 1, 1954, by Board action on Febru
ary 12, 1954, approved the organization of the Department into the above 
divisions pursuant to statutory authority conferred by section 257.20 
quoted above. Unclosed is a folder describing the various divisions. 
"Our question is now this: according to the statutes are we not entitled 
to one copy for the Department and ten copies for the major divisions 
thereof of the Code, Eules of C i v i l Procedure, Supreme Court Rules, and 
Acts of each General Assembly according to the provisions of Section 16.24? 
Also, are not the eight elected members of the State Board elected state 
officers and by virtue of being elected state officers entitled to two 
copies each of the aforesaid publications?" 
From the plain language of the statutes quoted in your letter i t i s clear that 

each elective member of the State Board of Public Instruction i s entitled to the 
free distribution provided in Section 16.24(10), Code 1954, and that eaci) depart
mental division established by the State Board of Public Instruction pursuer, to 
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authority conferred on i t by Section 257.20, Code 1954, i s entitled to the free 
distribution provided in Section 16.24(11), Code 1954. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:rad 



FEEBLE-MINDED INDIGENTS ̂  L i a b i l i t y of care follows legal settlement. 

September 24, 1957 

Ur. H. T. Lewis 
Assistant Scott County Attorney 
Davenport, Iowa 

') Dear S i r : 
Beceipt i s acknowledged of your letter of September 10 as follows: 
"The opinion of your office i s requested as to the l i a b i l i t y of Scott 
County in connection with persons committed to Woodward State Hospital 
and Glenwood State School under Chapter 223 of the 1954 Code of Iowa 
and in connection with those persons for whom «» charge i s imposed un
der said chapter as amended. 
"For Scott County to be liable for said charges must the person so com
mitted be a resident of this County for a period of one year or wast 
said person have attained a legal settlement hero in this County. In 
tha event that said person has not met such residence requirements but 
is s t i l l e l i g i b l e for admission in accordance with Section 223.4 of the 
1954 Code of Iowa, upon whom rests tho l i a b i l i t y for payment for the 
care of such person. 

"It i s believed that the pertinent sections of the Code of Iowa i n this 
problem are Sections 223.4, 223.7, 223.13, 223.14, 223.16, 230.1 and 
230.2. 
"Your opinion as requested abovo w i l l be greatly appreciated." 
Upon review of the statutes referred to in your letter, I am of the opinion 

the matters in question are controlled by legal settlement. 
Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:tad 
CC: Mrs. Eva Parsons 

Board of Control 

S'l- Hi 



September 25, 1957 -

Mr. David A. Dancer, Secretary 
State Board of Regents 
L o c a l 
Dear Sir; 

Beceipt is acknowledged of your inquiry relating to Chapter 10, Section 4, 
Acts of the Fifty-seventh General Assembly. Said section provides as follows: 

"Section two hundred eighty-six A point three (2C6A.3), Coco 1954, is 
hereby amended by adding at the end thereof the following: 
"'Approval standards for public junior colleges shall be established 
and approved by the state board of public instruction, and the state 
board of r e ^ t t s , acting j o i n t l y , with said standards to be issued and 
enforced by the state department of public instruction, Btibjoct to the 
approval of the state board of public instruction. E l i g i b i l i t y fcr 
receipt of state aid for public junior colleges shall be determined by 
the above two (2) boards. Junior college aid w i l l not be paid unless 
such standards are net. In tho development of said standards, the 
association of publio junior collegos shall serve in the advisory ca
pacity to the afore-mentioned boards.'" 
You inquire whether adoption of approval standards under said section w i l l be 

retroactive for the purpose of determining e l i g i b i l i t y for payment of aid based on 
enrollment and ti&ys of attendance a* Junior colleges for the school year which com
menced July 1, 1956 and ended June 30, 1957. 

In answer thereto you are reforred to 42 American Jurisprudence, Public Admin
istrative Law, paragraphs 35, 36 and 39, 

Paragraph 35 states in pertinent part: 
". . .The distinguishing factors of the powers here considered are thet 
the result of their exercise operates in the future, rather than on 
past transactions and circumstances. . ." (Emphasis ours) 
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Paragraph 36 states in pertinent part: 
"Legislative power is the power to make, alter or repeal. . .rules for 
the future. . .". (Emphasis ours) 

Paragraph 39 states in pertinent part: 
"One of the factors adverted to by the courts in distinguishing legis
lative from ju d i c i a l action i s the element of futurity in the f i r s t 
and retrospective in the latter. A j u d i c i a l inquiry Investigates, de
clares, and enforces l i a b i l i t i e s as they stand on present or past facts 
and under laws already supposed to exist. Legislation on the other 
hand, looks to the. future and changes existing conditions by making a 
new rule applied thereafter to a l l or part ef those subject to 
i t s power. The distinction i s noted in rate cases. . .In determining 
the reasonableness of an existing rate and awarding reparation for 
exaction of an unreasonable rote, the Interstate Commerce Commission 
acts in a jud i c i a l or quasi-judicial capacity, and Jji declaring what 
rate shall be a reasonable rote for the future, tt;e Commission acts 
in a legislative or administrative capacity. . ." 

Thus, since the power to f i x standards under the subject act i s a legislative or ad
ministrative power, such st&ndards uay operate prospectively only and cannot affect 
the entitlement to aid for j a i l o r colleges e.s relates to computation for tho school 
year 1956-57. The Approval" under said act i s a judicial function in that i t views 
the " l i a b i l i t i e s as they stand on present or past facts" and under rules already in 
existence. Since no rules exist under the facts of your inqniry with respect to aid 
claims for the year 19C6-19C7 axj basis or standard for any disposition of such claims 
other than by approval exists. The rate of payment for such claims i s one dollar, 
rather than 25$ as the one dollar rate i s the one in effect at the time the claims 
are certified to the Comptroller under section L'J-k.l, Code 1954, as amended. 

Very truly yours, 

NORMAN A. ERBE 
Attorney General of Iowa 

NAE:LCA:md 
LEONARD C. ABELS 
Assistant ilttvxmy General 



September 25, 1957 

Mr. R u s s e l l I. Brown 
Ac t i n g Commissioner 
Department of P u b l i c Safety 
L o c a l 
Dear Mr. Brown: 

In your l e t t e r of March 27, 1957, you requested an o p i n i o n 
as to the r o l l o w l a g questions: 

"A question has r e c e n t l y a r i s e n concerning 
the a d m i n i s t r a t i o n of Chapter 321A of the 195** Code 
of lowa. Inasmuch as the f a c t s i t u a t i o n Is Impor
t a n t , I w i l l attempt to set It out In d e t a i l . 

"A, a minor d r i v i n g a motor v e h i c l e owned 
by h i s f a t h e r B, was Involved in an accident with 
another v e h i c l e owned and operated by C. Neither 
A nor B c a r r i e d l i a b i l i t y Insurance at the time of 
the accident. B s t a r t e d s u i t against C, naming 
only himself as party p l a i n t i f f . C f i l e d an 
answer and a cou n t e r c l a i m In the s u i t , but d i d 
not name A In the counterclaim nor d i d C ask that 
A be made a part y to the s u i t . At the t r i a l , 
evidence was presented by both sid e s and the 
cause was submitted; but both p a r t i e s waived 
formal f i n d i n g s of f a c t and conclusions of law. 
This l i t i g a t i o n r e s u l t e d in the court r u l i n g 
against both p a r t i e s on t h e i r r e s p e c t i v e claims. 

"Your o p i n i o n i s r e s p e c t f u l l y requested 
upon the f o l l o w i n g questions: 

"1. Does the a d j u d i c a t i o n under these c i r 
cumstances c o n s t i t u t e a le g a l defense or bar to 
any c l a i m which might be asserted by C against the 
minor operator A? 

"2. Does the a d j u d i c a t i o n under these 
circumstances c o n s t i t u t e a f i n a l a d j u d i c a t i o n of 
n o n - l i a b i l i t y on the part of A against C, w i t h i n 
the contemplation of Sections 321A.6(**) and 
32lA.7(3)i which would r e l i e v e A of the neces-

?- Lf3 



Mr. R u s s e l l 1. Brown «• 2 September 25, 1957 

s l t y of complying w i t h the requirements of the 
F i n a n c i a l and Safety R e s p o n s i b i l i t y Act in r e 
gard t o t h i s accident? 

"3. Would the answer to the above ques
t i o n s be the same If B had been su c c e s s f u l In 
h i s law s u i t ? 

uk. Would the answer to the above ques
t i o n s be the same If A had not been a minor?" 
The d o c t r i n e of res j u d i c a t a a p p l i e s o n l y to p a r t i e s or 

t h e i r p r i v i e s . A judgment Is c o n c l u s i v e as to those standing In 
p r i v i t y w i t h a party. P r i v i e s include those r e l a t e d by blood, 
that i s , p r i v i e s in blood. However, k i n s h i p by a f f i n i t y or 
consanguinity does not of i t s e l f c r e a t e the p r i v i t y except where 
It r e s u l t s In the succession to some r i g h t , t i t l e , or i n t e r e s t . 
Betz v. Moore-Shenkberg Grocery Co.. 197 lowa 13**8, 199 N. W. 
254, is a u t h o r i t y f o r the p r o p o s i t i o n that p r i v i t y does not 
a r i s e from the mere f a c t that persons as l i t i g a n t s in d i f f e r e n t 
a c t i o n s are i n t e r e s t e d In proving or d i s p r o v i n g the same f a c t s . 

Between parent end c h i l d the r u l e i s that the c h i l d Is 
not concluded by Judgment f o r or against the parent unless they 
c l a i m under the parents, or were properly represented in the 
l i t i g a t i o n , or are a d u l t s and were a c t i v e i n promoting the l i t i 
g a t i o n . 50 C. J . S., Judgments, §804. From the f a c t s g i v e n , I t 
cannot be determined whether the f a t h e r was or was not re p r e s e n t i n g 
the son. If the son was represented by the f a t h e r , then the 
d o c t r i n e of res j u d i c a t a i s a p p l i c a b l e . 

A f u r t h e r extension of the d o c t r i n e of res J u d i c a t a has 
been made. That a p p l i c a t i o n goes beyond p a r t i e s or p r i v i e s as 
st a t e d in 50 C. J . S., Judgments, §757: 

"Persons who, although not p a r t i e s or 
p r i v i e s , were so connected in i n t e r e s t or l i a 
b i l i t y w ith the p l a i n t i f f or defendant In the 
former a c t i o n that the Judgment may be regarded 
as v i r t u a l l y recovered f o r them may a v a i l them
selves of such Judgment as res J u d i c a t a in a 
subsequent s u i t . " 

This p r i n c i p l e has been a p p l i e d to negligence cases. 
Under t h i s theory, e judgment f o r or against the p l a i n t i f f In an 
a c t i o n against the p r i n c i p a l has been held to bar an a c t i o n against 
the agent. See cases c i t e d under 50 C. J . S., Judgments, §757, 
footnote 21. Another excerpt from t h i s s e c t i o n i s s t i l l more 
pointed: 
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"While a judgment i n a negligence a c t i o n 
against e i t h e r the owner or operator of an auto
mobile has been held not to bar a subsequent 
a c t i o n by the same p l a i n t i f f against the other 
under a s t a t u t e p r o v i d i n g that a Judgment against 
one or more of several o b l i g o r s s h a l l not d i s 
charge a c o - o b l i g o r who was not a party to the 
proceeding wherein the judgment was rendered, 
a Judgment In f a v o r of e i t h e r the operator or 
owner of an automobile in a negligence a c t i o n 
may be r e l i e d on by the other as a defense in 
a subsequent a c t i o n by the adverse party In the 
p r i o r a c t i o n against such other." 

To support t h a t statement, the case of S a r i l i e v. Amer I can 
Lumberman's Mut. Casualty Co. of I l l i n o i s , 17 N. Y. S. Zd 75^» 
25b App. Div. b53, Is c i t e d . Statements in that case are p e r t i 
nent to the issue h e r e i n set f o r t h . They are: 

" L i a b i l i t y of the operator i s predicated 
upon h i s own negligence; l i a b i l i t y of the owner 
e x i s t s s o l e l y because of s t a t u t o r y enactment. 
Section 59, V e h i c l e and T r a f f i c Law; Gochee v. 
Wagner, 257 N. Y. 344, 346, 3^7, 173 N. E. 553. 
The owner's l i a b i l i t y Is d e r i v a t i v e and i s akin 
to that imposed on a matter f o r the negligent 
acts of h i s servant under the d o c t r i n e of 
respondent s u p e r i o r . Good Health Dairy Products 
Corp. v. Emery, 275 N. Y. 14, 17, 9 N. E. 2d 758, 
759, 112 A. L. R. 401. In an a c t i o n by or 
against operator or owner, determination of the 
issue of negligence f a v o r a b l e to e i t h e r Is res 
j u d i c a t a and a bar to the maintenance of an 
a c t i o n against the other even though that, other 
was not a party. Good Health Dairy Products 
Corp. v. Emery, supra; Wolf v. Kenyon, 242 
App. Div. 116, 273 H. Y, S. 170. There i s 
merit In the contention that but one day In 
court should be afforded a p l a i n t i f f who may 
j o i n both operator and owner in a s i n g l e a c t i o n , 
as t h e i r s i s a l i a b i l i t y which must be con
sidered as that of one t o r t feasor and i s a 
c o n s o l i d a t e d or u n i f i e d one." 
According to an lowa case, Lemke v. Ady, 159 N. W. 1011, 

and a l s o C o l l i n s o n v. C u t t e r , 186 lowa 276, 1/0 N. W. 420, a 
f a t h e r f u r n i s h i n g an auto f o r the pleasure and convenience of 
members of h i s f a m i l y makes the purpose of the f a m i l y , or members 
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thereof, h i s purpose, a f f a i r , or business. Thus any member of the 
fa m i l y d r i v i n g w i t h . h i s consent, e i t h e r express or i m p l i e d , Is 
the f a t h e r ' s agent A'^"There Is no d e v i a t i o n from the purpose f o r 
which the consent was given. Therefore, the son, as agent of the 
fat h e r could a v a i l himself of the d o c t r i n e of res j u d i c a t a as 
pre v i o u s l y mentioned h e r e i n w i t h regard to p r i n c i p a l and agent. 

Since the d o c t r i n c e of res j u d i c a t a would apply to an 
ac t i o n between A again s t C, the answer to your second question Is 
that the judgment in the a c t i o n between A and B i s res j u d i c a t a as 
to non-1 l a b i l i t y of A to C. Sections 321A.6(4) and 321A.7(3) 
both contain wording to the e f f e c t that upon a d j u d i c a t i o n of 
non-1labi1Ity then the requirements of s e c u r i t y and suspension 
of l i c e n s e s h a l l not apply. There i s t h i s word of c a u t i o n . 
While the t r i a l court judgment Is res J u d i c a t a there Is always 
the p o s s i b i l i t y of appeal in which case that judgment might be 
set aside, modified or reversed. Shaw v. Addison, 18 N. W. 2d 
796 (lowa case). Therefore, It appears t h a t , w h i l e there Is no 
ad j u d i c a t i o n of n o n - l i a b i l i t y of A to C, there i s that e f f e c t 
because of the d o c t r i n e of res J u d i c a t a . It i s the o p i n i o n of t h i s 
o f f i c e that t h i s i s s u f f i c i e n t to r e l i e v e A of the n e c e s s i t y of 
complying with the requirements of the F i n a n c i a l and Safety Respon
s i b i l i t y Act as to t h i s a c c i d e n t . 

As to question number three, i f B had been s u c c e s s f u l in 
h i s lawsuit against C, then a s u i t by C against A would r e s u l t in 
no d i f f e r e n t answer to e i t h e r question one or two. The judgment 
in the f i r s t a c t i o n Is res J u d i c a t a s i n c e A i s an agent, t h e r e f o r e 
a p r i v y , of B. 

With regard to question number f o u r , i t would not matter 
that A was not a minor except had p r i v i t y been found In a repre
s e n t a t i v e c a p a c i t y through the f a t h e r representing the son. Such 
a r e l a t i o n s h i p i s not s p e c i f i e d In your question. A would never
th e l e s s be an agent of the f a t h e r I f , as assumed, A was op e r a t i n g 
the v e h i c l e with the consent of the f a t h e r and w i t h i n the purview 
of the purposes f o r which he was allowed to operate the v e h i c l e . 
Thus, the f a c t A was not a minor would not change any of the above 
answers. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

HUGH FAULKNER 
A s s i s t a n t Attorney General 

DCS:MK8 
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Mr, R u s s e l l I. Brown 
Acting Commissioner 
Department of P u b l i c Safety 
L o c a l 
Dear Mr. Brown: 

This Is an acknowledgment of your request of A p r i l 19, 
1957, at which time you presented the f o l l o w i n g q uestion: 

"Section 321.392 of the 1954 Code of lowa con
t a i n s c e r t a i n requirements concerning l i g h t i n g 
devices and r e f l e c t o r s on tru c k s . The r u l e s and 
r e g u l a t i o n s of c e r t a i n f e d e r a l agencies, so f a r 
as such matters are concerned, are In c o n f l i c t 
with t h i s s e c t i o n . Assuming that the standards 
of the f e d e r a l agency r e q u i r e l e s s equipment 
than i s required under t h i s s e c t i o n , and that 
the f e d e r a l agency was not permitted to make 
expenditures f o r such equipment, your o p i n i o n 
Is r e s p e c t f u l l y requested as to whether or not 
v e h i c l e s operated by such an agency, whdch d i d 
not meet the requirements of Section 321.392, 
would be le g a l in lowa. 

" I f the answer to the above question i s no, 
would the operation of these v e h i c l e s under 
such circumstances subject the d r i v e r to the 
c r i m i n a l p e n a l t i e s provided in Chapter 321? 
"Would the answer to these questions be the 
same i f these v e h i c l e s were normally operated 
only during d a y l i g h t hours?" 
Regulation of motor v e h i c l e s i s a t t r i b u t a b l e to the p o l i c e 

power of the State, B a i l e y v. Smlth, 40 F. 2d 958. However, the 
p o l i c e power must y i e l d according to Fleming v. Richardson, 237 
lowa 808, in the f o l l o w i n g Instance: 
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"The c o u r t s , both s t a t e and f e d e r a l , are 
unanimous In h o l d i n g that the power of Congress 
to r e g u l a t e I n t e r s t a t e commerce Is plenary and y 
without l i m i t a t i o n . And that power Is unaffected 
by the p o l i c e power of the s t a t e s , and where the 
two powers come Into c o l l i s i o n the p o l i c e power 
must y i e l d . " 
The c o u r t , quoting from another case, had t h i s to say: 

"•Undoubtedly, Congress In I t s d i s c r e t i o n , 
may take e n t i r e charge of the whole subject of 
the equipment of I n t e r s t a t e c a r s , and e s t a b l i s h 
such r e g u l a t i o n s as are necessary and proper f o r 
the p r o t e c t i o n of those engaged In I n t e r s t a t e 
commerce.'" 
Since you s t a t e that the r e g u l a t i o n s of the Federal agency 

are In c o n f l i c t with the lowa s t a t u t o r y Section 321.392 that means 
t h a t T h e Federal government has acted In t h i s area and thus occu
pied the f i e l d p r e c l u d i n g the State from so a c t i n g . 

As s t a t e d In Fleming v. Richardson, supra, wherein the 
court c i t e d from another case: 

"'In the r e l a t i o n of the State to the 
r e g u l a t i o n of i n t e r s t a t e commerce by Congress 
there are two f i e l d s . There i s one in which 
the State cannot I n t e r f e r e at a l l , even In the 
s i l e n c e of Congress. In the other, (and t h i s 
i s the one in which the l e g i t i m a t e e x e r c i s e of 
the State's p o l i c e power brings i t into contact 
with I n t e r s t a t e commerce so as to a f f e c t that 
commerce,) the State may e x e r c i s e I t s p o l i c e 
power u n t i l Congress has by a f f i r m a t i v e l e g i s 
l a t i o n occupied the f i e l d by r e g u l a t i n g i n t e r 
s t a t e commerce and so n e c e s s a r i l y has excluded 
s t a t e act i o n . ' " 
However, there must be s p e c i f i c act Ion by Congress, or an 

agency thereunder, before c o n t r o l ot a State over matters Incidental 
to i n t e r s t a t e commerce w i l l be subject to i n t e r f e r e n c e . Fleming v. 
Richardson, supra. In view of the c o n f l i c t herein mentioned i t 
appears that such s p e c i f i c a c t i o n has been taken by the Federal 
agency as to the subject matter covered by Section 321.392, 1954 
Code of lowa. 
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A d e c i s i o n upholding t h i s p o s i t i o n Is that given In Brown v. 
Chicago R. I. & P. R. Co., 108 F. Supp. 164. This was a 195Z case 
before Judge Graven in the Northern D i s t r i c t of lowa. In that 
l i t i g a t i o n there was an a l l e g a t i o n that the h e a d l i g h t of the loco
motive d i d not comply with the power and b r i l l i a n c y requirements 
of Section 477.22, Code of lowa 1954. The court held that t h i s 
lowa s t a t u t e was superseded and rendered I n e f f e c t i v e w i t h respect 
to locomotives engaged In i n t e r s t a t e commerce when the l i g h t s met 
the r e g u l a t i o n s e s t a b l i s h e d by the I n t e r s t a t e Commerce Commission, 
though those requirements were not as high as the standards of 
the s t a t e s t a t u t e . 

This case Is f u r t h e r a u t h o r i t y f o r the p r o p o s i t i o n that 
when the f i e l d Is occupied by the Federal agency the s t a t e i s 
excluded from a c t i n g t h e r e i n . 

In c o n c l u s i o n , the answer to your f i r s t question i s that 
i t Is lega l f o r the Federal agency to operate trucks in i n t e r s t a t e 
commerce, though those t r u c k s do not meet the standards set f o r t h 
in Section 321.392, 1954 Code of lowa, when the lower standards of 
the Federal agency are met. 

In view of t h i s answer, i t Is not necessary to answer your 
second question. 

As to your t h i r d q uestion, the answer i s the same whether 
the trucks were operated during day or night hours. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

HUGH FAULKNER 
A s s i s t a n t Attorney General 

DCS;MKB 
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Mr. Jack R. Gray 
Calhoun County Attorney 
Rockwell C i t y , lowa 
Dear Jack: 

This w i l l acknowledge r e c e i p t of yours of the 20th Inst. 
In which you submitted the f o l l o w i n g : 

"We have the f o l l o w i n g which we request an A t t o r 
ney General's o p i n i o n : 
"At the present time, the Court House at Rockwell 
C i t y , lowa Is being checked by the State A u d i t o r ' s 
O f f i c e . I was c a l l e d yesterday by the examiner, 
and he made a demand that I should pay back to 
him the sum of $4.20, which sum was f o r the ex
penses of parking my car while In attendance at 
a County Attorney's meeting c a l l e d by the A t t o r 
ney General's O f f i c e of lowa, and that l e t t e r s 
were sent out that a l l expenses incurred In a t 
tending t h i s s p e c i a l school of I n s t r u c t i o n should 
be allowed by the County. 
"The State Checker bases h i s opinion upon Section 
79.9 of the Code of lowa, which s t a t u t e l i m i t s the 
allowance f o r use of the automobile in excess of 
$.07 per m l l e . 
"My contention i s that t h i s s e c t i o n does not 
apply to me as County Attorney, due to the f a c t 
that I think that the expenses in t h i s matter 
are c o n t r o l l e d by Section 340.9 of the Code, 
which says the County Attorney s h a l l be allowed 
a l l of h i s expenses w h i l e attending business 
o u t s i d e of h i s o f f i c e . 
" I t i s my contention a l s o , that when we are 
c a l l e d to a s t a t e meeting or are c a l l e d to 
places other than the county seat f o r the t r a n s 
a c t i o n of business, that It Is in my judgment 
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a necessary expense to pay parking expenses and 
to use reasonable care and d i l i g e n c e In t a k i n g 
care of the automobile, as It Is Impossible to 
park your car anywhere without the payment of 
these expenses. 
"I know that the amount Involved Is t r i v i a l , 
but It Is a question that should be c l e a r e d up 
by the department f o r a l l County Attorneys and 
f o r f u t u r e claims that may be f i l e d regarding 
these matters by the County Attorneys attending 
meetings which are c a l l e d by your o f f i c e . 
"There Is an Attorney General's o p i n i o n In 1940, Cage 5 which s t a t e s that the County Attorney must 
e the Judge as to whether o f f i c i a l d u t i e s j u s t i 

f i e s him In I n c u r r i n g expenses In t r a v e l i n g to 
a place o u t s i d e the county seat. There Is a l s o 
an Attorney General's o p i n i o n in 1938, page 780, 
which s t a t e s that when the County Attorneys are 
c a l l e d to a conference to study legal matters or 
i n s t r u c t i o n s , they are e n t i t l e d to reasonable 
and necessary expenses incurred to them by attend
ing s a i d conference. 
"Of course, i t i s my contention that payment of 
parking f o r your automobile Is no d i f f e r e n t f o r 
payment of t a x i h i r e , meals or other matters of 
t h i s kind that are a n e c e s s i t y . " 
In r e p l y thereto I am of the opinion that according to 

Sections 79.9 and 79.10, Code 1954, p r o v i d i n g as f o l l o w s : 
"79.9 Charge f o r use of automobl1e. When a 
pub!ic o f f i c e r or employee, other than a s t a t e 
o f f i c e r or employee, i s e n t i t l e d to be paid f o r 
expenses in performing a p u b l i c duty, no charge 
s h a l l be made, allowed, or paid f o r the use of 
an automobile In excess of seven cents per m i l e 
of actual and necessary t r a v e l except as other
wise provided. 
"79.10 Mijeage and expenses - p r o h i b l t i o n . 
No law s h a l l be construed to give to a p u b l i c 
o f f i c e r or employee both mileage and expenses 
f o r the same t r a n s a c t i o n . " 
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and opinions of t h i s Department appearing In the Report-for 1932 
at page 55 and 193** at page 53, the o p i n i o n of the checker In 
the above s i t u a t i o n i s c o r r e c t and i s a f f i r m e d . The headnote 
to the 1932 op i n i o n s t a t e s : 

"PUBLIC OFFICERS: Where mileage i s paid to a 
p u b l i c o f f i c e r or employee f o r the use of h i s 
p r i v a t e owned c a r , s a i d o f f i c e r or employee 
cannot a l s o charge expense f o r gas and o i l used 
in h i s car and f o r storage of s a i d c a r . " 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS-.MKB 
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Mr. Russel1 I. Brown 
Ac t i n g Commissioner 
Department of P u b l i c Safety 
L o c a l 
Dear Mr. BrownJ 

An op i n i o n was requested in your l e t t e r of May 16, 1957, 
as to the f o l l o w i n g s i t u a t i o n : 

••Your o p i n i o n Is r e s p e c t f u l l y requested on a 
question that has a r i s e n in t h i s Department as 
to the requirements of lowa law concerning 
the j o i n t ownership of a motor v e h i c l e . Assume 
the f o l l o w i n g f a c t s i t u a t i o n : One of two j o i n t 
owners makes a p p l i c a t i o n f o r a c e r t i f i c a t e of 
t i t l e and r e g i s t r a t i o n producing a t i t l e or 
Manufacturers C e r t i f i c a t e of O r i g i n showing 
assignment to himself and another as j o i n t 
owners, 

"May the county t r e a s u r e r issue the new t i t l e 
showing j o i n t ownership as i n d i c a t e d on the 
assignment w i t h the s i g n a t u r e of only one J o i n t 
owner on the a p p l i c a t i o n ; or can such a t i t l e 
be issued o n l y a f t e r both owners have signed 
the a p p l i c a t i o n f o r t i t l e and r e g i s t r a t i o n ? 

"Please i n d i c a t e i f the type of j o i n t owner
ship would be in I t s e l f m a t e r i a l in t h i s s i t u a 
t i o n . " 
Section 321.20, as amended by Chapter 157, s e c t i o n 1, Acts 

of the F i f t y - s i x t h General Assembly Is in the f o l l o w i n g form: 

"Except as otherwise provided In t h i s chapter, 
every owner of a v e h i c l e subject to r e g i s t r a * 
11on hereunder shal1 make ap p l I c a t ion to the 
county t r e a s u r e r , of the county ot h i s residence, 
or to the department, If a non-resident, f o r the 
r e g i s t r a t i o n and Issuance of a c e r t i f i c a t e of 
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t i t l e thereof upon the appropriate form or 
forms f u r n i s h e d by the department, accompan
ied by a f e e of s e v e n t y - f i v e cents, and every 
such app11cat ion s h a l l bear the s i g n a t u r e of 
the owner w r i t t e n w i t h pen and Ink and s a l c P 
s i g n a t u r e shal l be acknoli7redgednF7 the owner 
before a person a u t h o r i z e d to administer 
oaths . . . " {Emphas I s suppTl ied) 
This s e c t i o n i s s e l f - e x p l a n a t o r y and r e q u i r e s the s l g n a 

ture of every owner. There i s no exception, implied or o t h e r 
wise, r e l a t i v e t o a j o i n t owner. The wording Is broad enough 
to r e q u i r e that each and every j o i n t owner a f f i x h i s or her 
signature t o the a p p l i c a t i o n 

Therefore* the County Treasurer should r e q u i r e the 
signature of each and every j o i n t owner on the a p p l i c a t i o n 
before Issuance of the c e r t i f i c a t e of t i t l e and r e g i s t r a t i o n . 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

HUGH FAULKNER 
A s s i s t a n t Attorney General 

DCS:MKB 
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Mr. Glenn 0. S a r s f l e l d 
State Comptroller 
B u i l d i n g 
Dear S J r j 

This w i l l acknowledge r e c e i p t of yours of the 24th I n s t . 
In which you submitted the f o l l o w i n g In connection w i t h a copy 
of a l e t t e r addressed to the members of the Budget and F i n a n c i a l 
Control Committee dated September 12, 1957: 

"Enclosed i s a copy of a l e t t e r from the State 
Entomologist of September 12, 1957, to the Budget 
and F i n a n c i a l Control Committee, requesting an 
a l l o c a t i o n of $10,000.00 from the State Contin
gent Fund to be used In an e f f o r t to do away 
wi t h the Japanese b e e t l e i n f e s t a t i o n in lowa. 
The Budget and F i n a n c i a l Control Committee at 
It s meeting of September 17, 1957, d i d a l l o c a t e 
the amount of $10,000.00 from the State Contin
gent Fund. 

"In view of previous opinions Issued by your 
o f f i c e , 1 r e s p e c t f u l l y request an o p i n i o n as to 
whether or not the General Contingent Fund, 
provided by Chapter 39, Acts of the 57th General 
Assembly, may be used f o r the purposes set f o r t h 
In the l e t t e r of the S t a t e Entomologist of Sep
tember 12, 1957, to the Budget and F i n a n c i a l 
Control Committee." 
In r e p l y thereto I advise that In my o p i n i o n the s i t u a t i o n 

presented c o n s t i t u t e s a contingency w i t h i n the d e f i n i t i o n s thereof 
contained In opinions of t h i s Department Issued to the Budget and 
F i n a n c i a l Control Committee r e s p e c t i v e l y June 17, 1957, and June 28, 
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1957, and t h e r e f o r e under the a u t h o r i t y of those o p i n i o n s which 
by reference are made a part hereof the General Contingent Fund 
provided by Chapter 39, Acts of the 57th General Assembly, may 
be used f o r the purposes set f o r t h In the l e t t e r of the State 
Entomologist dated September 12, 1957, to the Budget and Finan
c i a l Control Comlttee r e f e r r e d to herei n . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
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Mr. Charles W. Wagner 
SupterIntendent of B u i l d i n g s and Grounds 
B u i l d i n g 
My dear C h a r l e y i 

This w i l l acknowledge yours of the 25th I n s t . In which 
you submit the f o l l o w i n g : 

" I t has come to our a t t e n t i o n that It i s not 
necessary to a d v e r t i s e openly or In the papers 
f o r the t a k i n g of bids f o r work that Is handled 
through our department. In other words, would 
It be our p r i v i l e g e to ask a c e r t a i n number of 
q u a l i f i e d companies, such as plumbing companies, 
c o n s t r u c t i o n companies, and e l e c t r i c a l companies 
to submit t h e i r olds under our s p e c i f i c a t i o n s ? 

" A l s o , we are about to ask f o r bids on the r e 
c o n d i t i o n i n g of the men's lounge In both the 
House and the Senate. We f i n d that the p r i n c i 
pal work comes under the plumbers. There would, 
of course, be some work to be done by the con
s t r u c t i o n company In the I n s t a l l i n g of p a r t i 
t i o n s , e t c . in order to make i t e a s i e r f o r our 
department, we would l i k e to l e t the b i d to the 
plumbing c o n t r a c t o r and then he can sub-contract 
It to whoever we approve. 

"Please advise." 
1. In reference to the problem submitted in the f i r s t 

paragraph of your l e t t e r there appears to be no general s t a t u 
t o r y requirement Imposed upon you f o r making r e p a i r s or perform
ing r e s t o r a t i o n to f i r s t submit the cost of doing the work to 
p u b l i c bidding and make the c o n t r a c t under such a b i d . Whether 
such p u b l i c biddirsg- i s required where s p e c i f i c p r o j e c t s are 
Involved or p r o j e c t s f o r which a p p r o p r i a t i o n i s made should be 
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determined by the terms of the a u t h o r i z a t i o n . 
2. There appears to be no leg a l o b j e c t i o n to Incorpor

a t i n g the o b l i g a t i o n to the performance of work being done by 
c o n s t r u c t i o n c o n t r a c t o r . I n a co n t r a c t with the company that has 
agreed to do the plumbing work. If the plumbing c o n t r a c t o r 
contracts to perform the work r e q u i r e d , both plumbing and con
s t r u c t i o n , whether the work i s done by himself or by h i s own 
company or by a sub-contractor Is no concern of yours and I t 
Is p e r m i s s i b l e . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
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Mr. Russel1 I. Brown 
Act i n g Commissioner 
Department of P u b l i c Safety 
L o c a 1 
Dear Mr. Brown*. 

) You submitted the f o l l o w i n g request on May 15, 1957: 
"A question has a r i s e n in t h i s Department con
cerning the i n t e r p r e t a t i o n of Section 321.126(2) 
of the 1954 lowa Code. In the p a r t i c u l a r case 
in q u e s t i o n , a person turned In p l a t e s to t h i s 
Department on March 3 0 , 1357 when the car was 
taken out of t h i s s t a t e f o r purposes of a s a l e . 

^ The car was not a c t u a l l y s o l d u n t i l May 3, 1957; 
and thus a p p l i c a t i o n f o r the refund was not made 
w i t h i n the 30 day period provided in t h i s sec
t i o n of the Code. The question a r i s e s as to 
whether t h i s a p p l i c a n t has lo-st h i s r i g h t to a 
refund under the p r o v i s i o n s of t h i s s e c t i o n . 
" I f the a p p l i c a n t has not l o s t these r i g h t s , 

v would he be e n t i t l e d to a refund f o r the quarter 
beginning A p r i l 1, 1957, or must h i s refund be 
l i m i t e d to the l a s t h a l f of 1957?" 
Subsection 2 of Section 321.126 reads as f o l l o w s : 
"2. Such v e h i c l e i s so l d to a person, e i t h e r 
i n d i v i d u a l , f i r m or c o r p o r a t i o n , whose r e s i 
dence or place of business Is without the s t a t e , 
the owner who made the s a l e and gave n o t i c e In 
accordance with the p r o v i s i o n s of s e c t i o n 321.52 
s h a l l return the p l a t e s to the county t r e a s u r e r 
and w i t h i n t h i r t y days t h e r e a f t e r make a f f i d a v i t 
of such s a l e and make c l a i m f o r refund." 

It Is thought that t h i s wording means that the a f f i d a v i t 
of sale s h a l l be made w i t h i n t h i r t y days a f t e r return of the 

^ l i c e n s e p l a t e s , and that i t does not apply to making c l a i m f o r a 
refund. Thus, the claimant or a p p l i c a n t has not l o s t h i s r i g h t 
to refund If he has otherwise complied with Sections 321.52, 
321.126 and 321.127, 1954 Code of lowa. 
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With reference to your second ques t i o n , S e c t i o n 321.52, 
1954 Code of lowa, contains t h i s wording} 

. . .The department Is not authorized to 
make a refund of l i c e n s e fees on a v e h i c l e 
s o l d out of s t a t e unless and u n t i l I t re c e i v e s 
the r e g i s t r a t i o n card completed as herein pro-
v1ded." 
The r e t u r n of the p l a t e s does not of I t s e l f warrant a 

refund. The refund Is authorized on the b a s i s of s a l e of the 
v e h i c l e In question to an out of s t a t e purchaser. U n t i l that 
Is done no refund can be pai d . I % then f o l l o w s that the refund 
can be paid only f o r the l a s t two Quarters of the year 1957 
sinc e the refund was not authorized u n t i l the s a l e which oc
curred on Mayy 9, 1957, and that Is the e a r l i e s t date the r e 
quirements as to the r e g i s t r a t i o n card could have been f u l f i l l e d 
pursuant to Section 321.52, 1954 Code of lowa. 

Therefore, the refund Is authorized because the claimant 
has not waived r i g h t to the refund inasmuch as the t h i r t y day 
period s p e c i f i e d i n Se c t i o n 321.126(2) does not p e r t a i n to the 
ci a l m f o r refund. The refund i s to be based on the l a s t two 
quarters of the year 1957 s i n c e the s a l e d i d not occur u n t i l 
the second q u a r t e r . 

Very t r u l y yours. 

DOW C. SWANSON 
A s s i s t a n t Attorney General 

HUGH FAULKNER 
A s s i s t a n t Attorney General 

DCSJMKB 



, transportation charges, exemption from sales tax; 
Jo. 41. 

'^r. Leon U. Uttter, Chairman 
..ilate 1m C ;.,.•;>•. cir-rvn 
Building 

la «>. ^ U H i'-ate-* and Use Tax Kate Mo. 41 

This is to asknowiodge receipt yf your letter siated jfcptemfeti 1 1 , i * S 7 . 

In your iett&t you request an interpretation of retail £ates aid U*e Tax llute H&. 41. 

Tfelt. rate s*i»e& out of se&tlo? 4 c ^ . 4 . v (2) Cade of bwa 19:14, entiii&ti ' " E^^Usm 1 ,. 

Thte portionaf the law j>revls'$? *T$»m are hereby specifically CKsmotodfrom the 

visions ef this division m$ foes t?w cojiipataUott si the a flaunt of frapxerf. ty i t , 

the fallowing * * * . 

t % The grass receipts frotr* the sates, famishing m service of tra»s#artai:l<Hi service." 

Rule 89. 41 entitled *VreisHt, Da If very md other Tranaportatlan Chat$e$M, provides 

•••.'•her* a j&il&r supplies tangible personal property Iron! stock, tha 
lram;>;rtatlorj chcar^ce far shipment or delivery frors the seller to the consumer 
ur user, sfi&li bacone part »f tot? purchatft prlee on which sates tax is ccjoipui«c>, 
e*ctpt and unless -uch Silvery or tramportatlcm charges are billed separately. 

M-hete a ratal ler furnisher t,-am porutitn In his own v&hitle ite chars® 
far transportation shall us deducted from the gross* receipts un which »aig* tax 
is c<rasp*it&d, provided the transportation h charged separately and the price 
charged for merchandise s* retailers place of business, exclusive of trantpurtati s i , 
ifc the same price charged a hyyer fumbling his awn transportrilv-n. The trana* 
purtation charge &h*ll fee separated both In the retailors fcoafc? and on ths Invoice 
to tin.* cmzuiwi. 

Where the {potte* wares or merchandise sold are qyoted by the seller at a 
delivered price, «o car^t of transportation shall he deducted fom the §f«s>$ <esei;&:. 
«•» which retail wim tax is computed regardless of the manner In which trans-
iWrtstlon 1a «ia<fc and notwithstanding tha fast thai the- purchaser pay;-; the cast of 

f7~ fhS 



f.'.'r, imn H* & liter* Ctalrman •eptsnftcr 3195? 

trans potation and receives credit therefor. 
Charges (or transporting tangible personal property (ram factory, mine 

or other source of supply to th& sellers placa of business art not exempt from 
tax when sold tor retail/ notwithstanding the fact that such transportation charge 
from soorce of supply may tie billed separately fey the retailer, 

£<hete the sailer does not supply tangible personal propfcrty from stock, 
but orders saw shipped from tht source of supply for and to a specific consumer or • 
aser, transportation charges from source of supply ta the consumer or user become 
a part of the purohaso price upon wrich tin tax Is computed, when the act ler quotes 
and aiib at a delivered price, notwithstanding the fact that transportation charges 
may he paid by the consumer or **ser and subsequently deducted from U<e amount of 
tlis seller's invoice when rcraittiny in payment of 

fehar© tangible personal property i * sold at a price f. o, b. the source 
of supply, transportation charts do net betasae a part of the purchase price, 
providing such charges are paid by trie consumer as user, or ar« paid by the seller 
and are bitted separately froai the charge for the tangible per jKirtal property.' 

Trtefirst three paragraph** <d this rule are eonsecned with transportation ehs?rje"- nrfrtag 

firem fell very by the ret&iter ta the tmaatmt* 

Paragraph 4 is concerned vrith transportation charge*. arts-Ins fr»& delivery iw< 

ths r aavfocturer or wholesaler to the retailer. 

?atagrapft$ 5 and 6 in reality constitute motiflcailcns of both of tha at&v#, In that 

these two paragraph*- are e&ncwd with tratispartatlon coats where the tangible persona* 

iKupsrty |$ shipped directly from tin iftte^tAfer or mamiiactarer to ths ttmsttmar. After 

reading the "entire njl<e it h eim that tha &®mm\nim in Its pro.?>u?§atiofi has differentiated 

fcotwejen traft^riation charges or cost*, which have arisen with respect to tangible personal 

property prior to i t * arriving at. tha place $( bus ines s of tag retailer, and those which ocow 

alter that tine. St appears that, the Coni»tr»tion has recoftnl«e& that in the manufacture 

and preceding »f *H tangible perianal property, a substantial amount of lt\t cost rsany 

Mises Is taode up of transportation charges. The CeffimicsHm't interpretation of section 

424?.43 (<9 is that thoje transportation charges e&niainad in the cost psior to arrival at 

tha fstaiiet'i* place of business constitute a part af tha cost of tangible personal property 

and ŝ s not intended to be e**^pt&d ander the law. 
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As noted In the first three paragraphs of 8ule 4 1 , the Commission has adopted 

a policy that the exemption*! provided In section 422.45(2) w i l l apply only In those ca^e* | 

where the rstal ler :nakes a separate charge for transpartatioi! charges, setting it out 

specifically and which charga Is an additional charge which a purchaser of the same 

tangible perdettal property at the retailer's plaes of businaas in not required to pay. 

Paragraph 5 of ft»le Us. 4 1 again makes the transportation charts frmrs the source 

of supply te the consumer a part of trie purchase price and it Is not exempt, "etam tbe 

sailer quote* arid bi l is at a delivered price . Again, this is an instance wf>ors trie 

transportation charge arises at a time prior to the tfcr* when the tan$i!>te personal property 

cashes the place of busbies* of the retailer. 

In paragraph 6 , the. Commission has an exception for transportation charges 

arising prior to the tangible p h o n a l property reaching the place of tarslae** of the retailer, 

(actually it never $et$ to the retailed wrtei© the retailer prices tho tangible personal property 

to the consumer, L o. b. the source of supply, and In addition the transportation charges / 

must fee oiifed separately to the consiffioer. In the last cas,« It seems, that the retailer in 

Uiis instance H not in fact a ratal ler, tut is more in the nature of a sales representative 

of the ft&mtfacturer or tha source of supply. 

It appears that the <«te tanfonne te the section of the Code, that is 4 2 2 , 4 5 (&)> 

i-towevw, I can see where the difficult* with Its administration ceaie& in its interpretation, 

slnco the l angu id H seniewhat diff-'icyit. Perhaps some thought should he glv^n to re

writing the ?4uie. & i t at the autsct It woo id appear to he difficult to devise- more simplified 

language and at the same tUne bo a * ait inclusive as the present Sale tfo. 4-1. 
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1 

If yuu have any further questions regarding this tnatter, please 1st fee know* 

Very truly yours, 

FJh -̂twtc FRANCIS J . f-fcUi:* 
ipac la l Assistant Attorney General. 



COSMETOLOGY. No cosmetology license is required to dress the hair of a corpse. 

September 30, 1957 

Grace M. West 
Executive Secretary 
Division of Cosmetology 
State Department of Health 
U c a l 
Esar Madam 

Seceipt i s acknowledged of your letter of September 24 as follows: 
"I respectfully request s letter opinion in answer tc tha following ques
tion: 
"Are funeral directors, embaliaers or other persons deemed to be engaged 
in the practice of cosmetology without a license when they perform those 
practices included within the definition of the practice of cosmetology 
{section 157.1 of tiie Code) on or about the body of a deceased person? 
Section 157.1 provides as follows: 
"Definitions. For the purpose of this chapter tbe following classes of 
persons shall be deemed to be engaged in tbe practice of cosmetology: 
"1. Persons who, for compensation, engage in or who hold themselves out 
to the public as being engaged in any one or any combination of the f o l 
lowing practices: Cuttiag* dressing, curling, waving, bleaching, color
ing, ard similar work, on the hair of any woman or child by any means 
whatever. 
"2. Persons who, with hands or mechanical or electrical apparatus or 
appliances, or by the use of cosmetic preparations, antiseptics, tonics, 
lotions, or creams, engage for compensation in any one or any combina
tion of the following practices: Massaging, cleansing, stimulating, 
manipulating, exercising, manicuring, beautifying, or similar work, the 
scalp, face, neck, hands, arras, bust or upper part of the body, or the 
removing of superfluous hair by the use of electricity or otherwise, on 
or about the body of any woman or child." 
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ID answer to your inquiry you are advised that Section 157.1, by express 
teres applies to practice **on or about the body of any woman or ch i l d " i t does 
not apply te practice on or about a dead body that was a woman or cH l d . 

Very truly yours, 

UiONAM) C. ABELS 
Assistant Attorney General 

) 



LEGAL SETTLEMENT (F MINOR: Continues until terminated by happening of one of 
the events described in Section 252.17. 

September 30, 195? 

Br. Jack fi. Gray 
Calhoun County Attorney 
Rockwell City, Iowa 
Dear S i r : 

Receipt i s acknowledged of your letter of September 19 i n which you make refer
ence to a letter written by you on August 20, 1956, relative to legal settlement of 
a certain minor. 

tour letter of August 20, 1956, was as follows: 
"The Doard cf Supervisors of Calhoun County, Iowa have requested that I 
write you concerning the legal settlement of the above named rainor. The 
facts are as follows: 
"This minor was born September 6, 1944 in North Carolina while the father 
was l a ths United States Artsy, and the child remained in the custody of 
the parents up until February 11, 1952, when the parents petitioned for 
the appointment of a Guardian asking that the grandmother, Mrs. C. E. 
Kingsley, whose residence was Rockwell City, Calhoun County, Iowa, be 
the Guardian of the said minor child. In the petition to appoint the 
Guardian, the parents emancipated am* freed the said minor from a l l paren
tal authority and control and relinquished a l l their rights to the said 
child as the natural parents, for the reason that the husband, Fred 3. 
Bancecfc, a Lieutenant Colonel in the Dnited States Array, was being shipped 
overseas and the mother was planning to join her husband overseas. 
"Prior to the Guardianship beincj opened in Cal!:oun Ceaftty, Iowa,, the 
mother and the daughter visited in the home of the grandmother, Mrs. 
C. E. fclngsley, during part of 1945 and 1946, but no Guardianship was 
opened at that tine; however in September, 1951 when the husband has been 
shipped overseas, the inother and daughter cane to live with the grand-
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mother here at Bockwell City, Iowa and i n November of 1951 said child was 
put in a school at lied Oak, Iowa known as tbe Potceli School, end has re
mained in said school until July, 1956, when sbe was transferred to the 
school at Woodward, Iowa. 
"The question which now confronts the Board of Supervisors, as well as 
tha undersigned, i s the question of legal settlement of the rainor, since 
application has been made by the natural mother, Zelda M. Hancock, as to 
tho responsibility of Calhoun County for the minor*s keep at Woodward, 
which application must be approved by the Board of Supervisors. 
"fte, therefore, would appreciate your opinion as to the legal settlement 
of this Kinor child. The father's prior residence before going into the 
service was a student at a college in SJisscui'i and his home was l a the 
State of Ohio. The tnother was formerly fvw KockweU City, Iowa and later 
lived in i£ashin£ton, £•. c. while employed thore and v&ert) she not her bus-
band, Fred J. Hancock. 
"I might add that ters. C. £. Kingsley, who was appointed Guardian was dis-
cbarged aftor raakia-j her Final Report, which was upprovec. on the 3rd day 
of May, 1955, discharging her as Guardian and terminating said Guardian
ship. 
"If there arc auy additional facts v.'hich you desire to know, v:o mvtld be 
ylad to furnish thm to you la crdtr to receive a legal opinion in rorjord 
to this natter." 
la answer thereto you are referred to an opinion which appears at page 195 of 

tho 1940 fioporl of the Attorney General and states at page 197 as follows: 
"As w i l l be noted, i t has generally been held that a guardian has the ' 
riyht to cnanye tto domicile of his ward ufld ws have also learned t«ot 
when the custody end Guardianship of a child i s given the mother in case 
of separation that the goneral rule i s abrogated. 
"Un reayh the conclusion, therefore that the settlement of a child l i v 
ing i a your county i s in Cherokee County, where he has resided for a 
number of years with his yrandmothcr, who obtained his custody by j u 
di c i a l docreti end tvS-o, as a iegBl consequence of such court decree be
came ilia child's legal guardian." 

Also see 1946 Report of the Attorney General, page 5, at page 6 whore i t i s stated: 
"iliuor children are unable to obtain a settlement in their own right 
but obtain one only by derivation. . ," 
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Thus, under tha 1940 opinion tho child in question was able to derive settlement from 
the grandmother standing in loco parents under the guardianship opened i n 1954. Such 
settlement existed by virtue of the relationship created by tho guardianship and by 
that relationship only as i t appears fron your letter the child was in a private school 
at the time the guardianship was opened and did not actually reside with the grand
mother. It farther appears that -said relationship of guardian and ward was terminated 
on Kay 3, 1955, bat that the child remained at said private school until July, 1956. 
fbere i s , therefor®, nothing in your letter to indicate the grandmother was guardian 
in fact of the child after termination of legal guardianship. 

Since parents are natural guardians of their offspring and lec,al settlement of 
minors may be acquired only by derivation, the child in question would have acquired 
legal settiemant from the father or mother under Section 252.16(5) at tbe instant the 

\ guardianship dissolved i f either parent had had such settlement. However, i t appears 
that the ff-l.^ar had zo such settlement i a Iowa, within the meaning ©f Chapter 252. 

Sectiou 252.16 deals with acquisition of settlement by residence, marriage or 
derivation. The duration of settlement, irrespective of how acquired i s governed by 
Section 252.17. Section 253.17 provides as follows: 

"Settlement continues. A legal settlement once acquired shall so remain 
until such person has removed Svctta this state for more than one year or 
he 3 at'-vtuirod a legal settlement, in sonc otfrer county or s tatGt." 

It i s oicfsr the child has not lost settlement by absence froo the state. Thus, 
unless one cr the other of her parents has acquired a legal settlement i n another 
state, or iter mother legal settlement In Iowa, her derived settlenent continues. 

Your letter indicates the father i s presently in flew Hampshire. Whother he Is 
actually domiciled there or merely stationed there as a member of the military forces 

) i s not clear £zo% ycur letter. Section 164:KIX), Revised Statutes of New Hampshire, 
provides: 

"Any pel sen of the age ef twsnty-eco years wtu? shall have tied his domicile 
in any town ir.tbis state for five consecutive years shall thereby gain 
settlement is; such town." 

Whether the father has gained such settlement appears to be a question of fact which 
you w i l l have to determine for yourself. Section 164:1(111), Revised Statutes of 
New «aapshire, provides: 

"Legitimate children shall have the settlecient of their father, i f any be 
has within this state; otherwise tho settlement of their mother, i f any 
she has." 
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It i s not clear from your letter wliere the mother has rai d e d since 1951. Ap
parently her original settleiae-it terminated :*jy absence frora the state !)ut she may 
have acquired a new one during t!v2 tins sbo lived apart fron bar husband daring his 
absence frca the Dnitod States. If so, and i f sho did not again lose i t by fyrthor 
absence from the state prior to the termination of guardianship, tbe child >voald 
tabs that settlement. 

I beliave the foregoing sufficiently ativisos you to enable yon to ayrivo z-.t a 
.conclusion vils. respect to scttleisont when you fon?e ascertained the requisite 
missing facts. 

Yery truly yours, 

LEONARD C. ABiiLS 
Assistant Attorney Ceesral 

LCA:md 



SCHOOL TRANSPORTATION. "Suspended" as used with reference to school bus service under 
Section 285.1(8), Code 1954, as amended, refers to suspension by o f f i c i a l act of local 
school authorities and not to mere failure of a bus to complete i t s assigned route. 

September 30, 1957 

Mr. Francis Fitssgibbons 
Emmst County Attorney 
602 Central Avenue 
£stherville\ Icvm 
Bear S i r : 

Receipt i s acknowledged of your letter of September 25 as follows: 
**I would appreciate your opinion en tbe following problem: 
"Section 2815.1(8), Cede v>£ Iowa, 19S4, as amended provides as follows: 
"•Transportation service nay be suspended upon any day or days, due to 
inclemency of weather, conditions of roads, or the wdistence of other 
conditions, by the board of the school d i s t r i c t operating the busses, 
when in their judgment i t i s deemed advisable and flhaa the school or 
ff9ho,9AP W?„o^.sM.to aU ,JSfrU<te$ff. * 

MIfte underlined portion was added by Chapter 128 of tbe Laws of tbe 
Fifty-seventh General Assembly. 

"The Department of Public Instruction has advised our County Superin
tendent of Schools that under this Section as amended i f the school 
board suspends transportation In tbe school d i s t r i c t because of cer
tain conditions of reads or weather, i t shall be closed for those 
children who could attend school without benefit of transportation. lis 
ether wrds the County Sttperintendoiit advises me that th© Deportment of 
Public Instruction has advised him that i f one bus cannot get into the 
school because of road conditions then the school must be closed to e l l 
children. Would you please advise i f tbe Department of Public Instruc
tion as outlined above i s correct?" 
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Tbe Department of Public Instruction advises me the restatement of their advice 
to school boards set forth In the f i r s t sentence of tbe lest paragraph of your l e t 
ter i s correct. The conclusions drawn by your County Superintendent from such advice 
and as expressed i n the second sentence of the last paragraph of your letter commencing 
"In other words", however, are incorrect. The statute relates only to suspension of 
transportation service by o f f i c i a l - act of loeal sehool authorities. I t ha* ao applica
tion to failure of one or more busses to complete their routes i n the absence of such 
"suspension". Neither does i t apply to situations where bus service i s curtailed 
rather than "suspended" due to conditions making part of a route impossible. 

Very truly yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:md 



September 30, 1957 

Mr. R u s s e l l I. Brown 
Ac t i n g Commissioner 
Department of P u b l i c Safety 
L o c a l 
Dear Mr. Brown: 

In your request f o r an opinion dated A p r i l 19, 1957, 
you have set f o r t h the f o l l o w i n g f a c t s i t u a t i o n : 

"Consider the f o l l o w i n g f a c t s i t u a t i o n : a 
highway patrolman stopped a v i o l a t o r and de
manded the v i o l a t o r ' s d r i v e r s l i c e n s e . The 
v i o l a t o r opened h i s b i l l f o l d to where h i s 
d r i v e r ' s l i c e n s e was, but refused to take 
the l i c e n s e out of the p l a s t i c container. 
It should be noted that our patrolman have 
orders not to take b i l l f o l d s or purses from 
v i o l a t o r s ; but are to request the v i o l a t o r 
to remove the l i c e n s e . 
"Your opinion Is r e s p e c t f u l l y requested 
whether, under these circumstances, charges 
f i l e d under Section 321.229 of the 195** Code 
of lowa would have been proper 1." 
It i s our I n t e r p r e t a t i o n that Section 321.229, 195^ Code 

of lowa, Is a general s t a t u t e . The lowa Code contains a p r o v i s i o n 
which bears s p e c i f i c a l l y upon the problem you mention. When there 
Is a s p e c i f i c s t a t u t e It p r e v a i l s over the general s t a t u t e , lowa 
Mutual Tornado Ins. Ass's, v. F i s c h e r , 245 lowa 951, 65 N. W. Zd 
TUT. 

The s p e c i f i c s t a t u t e bearing on t h i s problem Is Section 
321.190 set out below: 

" C a r r i e d and e x h i b i t e d , f v e r y 1icensee 
shal 1 have h i s o p e r a t o r s or chauffeur's 
l i c e n s e in h i s Immediate possession at 
a l l times when ope r a t i n g a motor v e h i c l e 
and s h a l l d i s p l a y the same, upon demand 
of a J u s t i c e of peace, a peace o f f i c e r , 

§ 7- 9- S7 



Mr. R ussel1 I. Brown - 2 - September 30, 1957 

o r a f i e l d deputy o r examiner o f the d e p a r t 
ment. However, no person charged w i t h v i o 
l a t i n g t h i s s e c t i o n s h a l l be c o n v i c t e d i f he 
produces i n c o u r t , w i t h i n a r e a s o n a b l e t i m e , 
an o p e r a t o r ' s o r c h a u f f e u r ' s l i c e n s e t h e r e t o 
f o r e i s s u e d t o him and v a l i d a t the time o f 
h i s a r r e s t . " 

* The f o l l o w i n g meaning, i n the ve r b form, i s a s c r i b e d t o 
" d i s p l a y " In Webster's New i n t e r n a t i o n a l D i c t i o n a r y , Second 
E d i t i o n ( u n a b r i d g e d ) : 

"To s p r e a d b e f o r e t he view, t o e x h i b i t , 
to the s i g h t , o r t o th e mind; to m a n i f e s t ; 
t o show o r d i s c l o s e . " 

T h e r e f o r e , i t Is o u r o p i n i o n t h a t " s h a l l d i s p l a y " means 
t h a t both s i d e s o f t h e l i c e n s e s h o u l d be exposed t o view. That 
i s , t he r e v e r s e s i d e o f the o p e r a t o r ' s l i c e n s e , w h e r e i n a d d i 
t i o n a l l i c e n s e r e s t r i c t i o n s a r e made, s h o u l d be exposed t o view. 
If t h a t n e c e s s i t a t e s t a k i n g t h e l i c e n s e f r om the p l a s t i c c o n t a i n e r 
then t h a t must be done i n o r d e r t o comply w i t h S e c t i o n 321.190, 
195^ Code o f lowa. If bo t h s i d e s can be re x p o s e d t o v i e w from 
w i t h i n the p l a s t i c c o n t a i n e r then no v i o l a t i o n can have r e s u l t e d . 

Thus, t h e pr o p e r s t a t u t e under which t o charge a v i o l a t i o n 
i s S e c t i o n 321.190, 1954 Code o f lowa. However, as s t a t e d i n 
t h a t s e c t i o n , no c o n v i c t i o n w i l l r e s u l t i f t h e a r r e s t e d person 
produces, i n c o u r t , w i t h i n a r e a s o n a b l e t i m e , an o p e r a t o r ' s 
l i c e n s e o r c h a u f f e u r ' s l i c e n s e i s s u e d t o him and v a l i d a t the 
time o f a r r e s t . 

Very t r u l y y o u r s , 

DON C. SWANSON 
A s s i s t a n t A t t o r n e y G e n e r a l 

DCS:MKB 

HUGH FAULKNER 
A s s i s t a n t A t t o r n e y G e n e r a l 



September 30, 1957 

Mr. M. L. Abrahamson, Vice Chairman 
Peace O f f i c e r s 1 Retirement, Accident 
and D i s a b i l i t y System 
B u i l d i n g 
Dear Mr. Abrahamson: 

Reference i s made to your l e t t e r of September 6, 1957, 
on behalf of the Peace O f f i c e r s ' Retirement, Accident and D i s 
a b i l i t y System. You Inquire whether or not s i n c e Mr. R u s s e l l I. 
Brown has been appointed A c t i n g Commissioner of P u b l i c Safety 
he q u a l i f i e s f o r membership on the Board of Trustees of the 
Retirement System. You c a l l a t t e n t i o n to the f a c t that Chap
ter 97A of the 1954 Code of lowa makes no p r o v i s i o n f o r an 
a c t i n g o f f i c i a l to set as a member of the Board and makes no 
p r o v i s i o n f o r any deputy or s u b s t i t u t e to s i t . 

The p a r t i c u l a r question which you ask apparently has not 
been decided by the Supreme Court of t h i s State. In the case 
of State Bank of W i l l lams y. G i s h , 167 lowa 526, 149 N. W. 600, 
the Court examined the r i g h t of an a c t i n g superintendent to 
accept s e r v i c e of n o t i c e . The Court, in that case, s a i d : 

"The phrase ' a c t i n g o f f i c e r * Is used 
to designate, not an appointed incumbent, but 
merely a locum tenens, who Is performing the 
du t i e s of an o f f i c e to which he himself does 
not c l a i m t i t l e . 1 Am. S- Eng. Enc. of Law, 
577 (2d Ed.); 1 Cyc. 632. Both .these author
i t i e s c i t e the same case (Fraser v. U. S., 
16 Ct. CI. 514). 

"There i s no evidence in the record 
as to how long t h i s a c t i n g superintendent has 
been so a c t i n g , whether he was a deputy a c t i n g 
in the place of the superintendent, whether 
the superintendent had resigned, or whether 
he was dead or away on a va c a t i o n . A l l we 
have i s the bare r e t u r n . " 
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"S e c t i o n 4902 of the s t a t u t e s makes It 
a c r i m i n a l o f f e n s e f o r any person to take upon 
himself to e x e r c i s e or o f f i c i a t e In any o f f i c e 
or place of a u t h o r i t y In t h i s s t a t e without 
being l e g a l l y a u t h o r i z e d . Section 4648 of the 
Code provides that the proceedings of a l l o f 
f i c e r s and courts of l i m i t e d and I n f e r i o r J u r i s 
d i c t i o n w i t h i n the s t a t e s h a l l be presumed 
r e g u l a r , except In regard to matters r e q u i r e d 
to be entered of record, and except where other
wise e x p r e s s l y d e c l a r e d . We ought not to pre
sume that Mr. Long would commit a crime by 
assuming to act as superintendent. He appears 
to have been in charge of the I n s t i t u t i o n . 
In the absence of evidence, we think we ought 
to assume that he was so in charge and a c t i n g 
with a u t h o r i t y ; that he was in f a c t , f o r the 
time being, the superintendent." 

This case was quoted with favor by the Supreme Court of 
Nebraska in the case of Gossett v. Q'Grady, 137 Neb. 824, 291 N. W. 
497. 

In connection w i t h the appointment of Mr. Brown, he was 
Instructed to perform a l l of the d u t i e s Imposed by law upon the 
o f f i c e of the Commissioner of P u b l i c Safety. It I s , t h e r e f o r e , 
our o p i n i o n that he should occupy the o f f i c e and c a r r y out the 
du t i e s as member of the Board of Trustees of the Peace O f f i c e r s ' 
Retirement, Accident and D i s a b i l i t y System. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 



September 30, 1957 

Mr. Charles Mather 
Sac County Attorney 
Sac C i t y , lowa 
Dear S i r : 

Your request of June 12, 1957, was submitted in the 
f o l l o w i n g form: 

"I am requesting your o p i n i o n as to whether 
the t r a n s p o r t a t i o n of a corn d e t a s s e l i n g 
machine i s p e r m i s s i b l e on the p u b l i c high
way. 
"The machine In question has i t s f r o n t 
wheels mounted on a two-wheel c a r t or truck 
which Is s p e c i a l l y constructed f o r t h i s pur
pose, and they are locked in t h i s p o s i t i o n . 
The v e h i c l e as c o n s t i t u t e d i s p u l l e d by a 
pickup truck o p e r a t i n g under an 'A' r e g i s 
t r a t i o n . The o v e r - a l l length of the v e h i c l e 
being towed Is l e s s than twenty f e e t . 
"Assuming that a proper type of tow bar i s 
attached to the pickup truck i s t h i s type 
of conveyance leg a l f o r being transported 
from one f i e l d of corn to another over the 
publ1c highway?" 

In your l e t t e r you have not s p e c i f i e d wherein there might 
be a v i o l a t i o n . 

If you have reference to some v i o l a t i o n having to do with 
the length of the v e h i c l e s coupled together, or the width*of the 
corn d e t a s s e l I n g machine, then Section 321.453, along wl£h Sec
t i o n 321.1(16), negative such a v i o l a t i o n . 

Section 321.1(16) defines an implement of husbandry: 

$7- f~ fff 
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"16. 'Implement of husbandry' means every 
v e h i c l e which Is designed f o r a g r i c u l t u r e 
purposes and e x c l u s i v e l y used by the owner 
thereof In the conduct of h i s a g r i c u l t u r a l 
operatIons." 
Under that d e f i n i t i o n It would seem that a corn d e t a s s e l -

Ing machine owned by a h y b r i d seed corn company would be used f o r 
an a g r i c u l t u r a l purpose e x c l u s i v e l y In h i s a g r i c u l t u r a l opera
t i o n s . Likewise, the same would be true If the machine were 
owned by an I n d i v i d u a l . As an Implement of husbandry I t Is ex
cluded from s i z e requirements by Section 321.453. For a d i s c u s 
s i o n of t h i s concept you are r e f e r r e d to the case of WorthIngton v. 
McDonald, 246 lowa 466, and to (S^5T) Opinionsof Attorney General, 
page 75. 

Furthermore, If your question Is In regard to r e g i s t r a t i o n 
of the corn d e t a s s e l I n g machine, there i s no such requirement as 
to an Implement of husbandry,according to Section 3 2 1 . 1 8 . In 
a d d i t i o n , implements of husbandry are not w i t h i n the s a f e t y 
standards e s t a b l i s h e d by Chapter 321. See Section ? 2 1 . 3 8 3 . 

However, Section 321 . 3 9 8 Incorporates the v e h i c l e s men
tioned in Section 321 . 3 8 3 thus making i t necessary f o r Implements 
of husbandry to comply with that s e c t i o n in conjunction w i t h Sec
t i o n 321.384. In t h i s connection you are d i r e c t e d to an o p i n i o n 
by the Attorney General at page 6 of the 1952 b i e n n i a l r e p o r t . 

Should t h i s not answer your question please submit a 
request s p e c i f i c a l l y d e s i g n a t i n g the problem. 

Very t r u l y yours, 

DON C. SWANSON 
A s s i s t a n t Attorney General 

HUGH FAULKNER 
A s s i s t a n t Attorney General 

DCS-.MKB 



October I, 1957 

Honorable Melvln 0. Synhorst 
Secretary of State 
L o c a l 

Ret A t h l e t i c Pub)icatIons, i n c . 
Minneapolis, Minnesota 

Dear S l r j 
In your t e t t e r to me o f t h i s date you s t a t e : 

"This o f f i c e Is i n r e c e i p t of an A p p l i c a t i o n 
by t h i s Minnesota Corporation, namely, A t h l e t i c 
P u b l i c a t i o n s , Inc. i n which i t requests a Permit 
to do business i n Iowa. Please inform t h i s o f f i c e 
I f you know of any reason why the Permit should 
not be granted as i t appears to be in proper form." 
In r e p l y thereto I would advise that In J u l y of 1957 t h i s 

o f f i c e had a t hand a report from the Bureau of i n v e s t i g a t i o n 
concerning the operations of t h i s company. As a r e s u l t of an 
i n v e s t i g a t i o n made at that time and based upon f a c t s a v a i l a b l e 
at that time we wrote as f o l l o w s to Mr. R. W. Neb e r g a l l , Chief 
of the D i v i s i o n of Criminal i n v e s t i g a t i o n f o r the Department 
of P u b l i c S a f e t y i 

"My s t a f f and I have c a r e f u l l y reviewed the 
contents of your r e p o r t . It appears from t h i s 
examination and a review of the gambling laws of 
the State of Iowa that the o p e r a t i o n of Mr. HIrsen* 
f l e l d w i t h i n the State o f Iowa as p r e s e n t l y des
c r i b e d does not come w i t h i n the purview of our 
c r i m i n a l laws p e r t a i n i n g to gambling now on the 
books. The enclosures w i t h your report reveal 
that there Is seemingly no v i o l a t i o n of f e d e r a l 
law Involved." 
With respect to your p a r t i c u l a r question posed i n your 

v l e t t e r of t h i s date, I would c a l l to your a t t e n t i o n the p r o v i s i o n s 
of Chapter Code 195^, and e s p e c i a l l y S e c tion k$k,\k which 
by reference subjects a l l f o r e i g n c o r p o r a t i o n s " t o a l l the l i e * 
b i I f t i e s , r e s t r i c t i o n s and d u t i e s that are or may be Imposed upon 
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c o r p o r a t i o n s of l i k e c h a r a c t e r o r g a n U s d under the general laws 
of t h i s s t a t e " . 

i 
We next r e f e r and c a l l you* r a t t e n t i o n to the p r o v i s i o n s of 

S e c t i o n 491.6 which would seem Wo apply /n t h i s and other c o r 
porate questions a r i s i n g In the -state off ^owa. 

"491.6 F i l i n g or r e f u s a l t o f H * . When 
a r t i c l e s of i n c o r p o r a t i o n are presented t o the 
s e c r e t a r y of s t a t e €>r the,purpose of being f i l e d , 
i f he i s s a t i s f i e d that they are In proper form 
to meet the requirements o f law, t h a t t h e i r o b j e c t 
Is a lawful one and not a g a i n s t p u b l i c p o l i c y , that 
t h e i r plan f o r doing business, i f any be provided 
f o r , i s honest and l a w f u l , he s h a l l f i l e themj but 
i f he i s o f the o p i n i o n that they are not i n proper 
form to meet the requirements of the law, or that 
t h e i r o b j e c t i s an unlawful one, o r against p u b l i c 
p o l i c y , o r that t h e i r plan f o r doing business i s 
dishonest or unlawful, he s h a l l r e f u s e to f i l e 
them." 

You w i l l note from a reading o f t h i s s e c t i o n that the d e c i s i o n 
as to whether to f i l e these corporate papers r e s t s w i t h you. i f 
you are s a t i s f i e d " t h a t t h e i r o b j e c t i s a lawful one and not against 
p u b l i c p o l i c y , that t h e i r plan f o r doing business . . . . i s honest 
and l a w f u l " , you may f i l e them but,on the other hand, i f you are 
o f the o p i n i o n that " t h e i r o b j e c t i s an unlawful one, or against 
p u b l i c p o l i c y , or that t h e i r plan f o r doing business i s dishonest 
or u n l a w f u l , he shal1 refuse to f i l e them." 

J am not aware of what has t r a n s p i r e d w i t h t h i s business 
s i n c e my l e t t e r of J u l y 17* 1957. 

Yours very t r u l y , 

N A E / f m NORMAN A. ERBE 
Attorney General of Iowa 



October I. b57 

J u s t i c e flonnan R, Hays " ' . ' 
Kn o x v J l i e , , ; ' • 
iov/j •-

Ret W i l l i a m B. Norton DUbenaent Proceedings 
. ) Dear J u s t i c e Hayst 

This, o f f i c e i s In r e c e i p t of copy of a l e t t e r d i r e c t e d 
to you by Judge S. C. Pre)) r e l a t i v e to c e r t a i n Questions 
connected w l t n the above e n t i t l e d proceedings. Judge P r a l l , 

..- as Chairman of the D i s t r i c t Tribunal appointed i n s a i d pro* 
cacdings, >et out the f o l l o w i n g questions! 

J ' "1» Who pays the court costs? 
"2. Should the r e p o r t e r cuke a t r a n s c r i p t of a l l 

of the proceedings, whether or not an appeal 
.I s taken?" • - . 

f • • • . 1 . * ' • ' 

*'.*'' 1 • • • * . • ( ' ' • • • * . • i • *•' 
I do not believ-a the second question poses too much.-of -' , • 

. • a problem. Section 610.34, Coda 1354, provides i n p a r t that,-'-
^ ' " a l l of tha evidenced a t . such ( d l sb&nr.ent) t r i a l shall.-be.'-: 

• 1/ .'reduced to w r i t i n g , f i l e d and preserved",.' Your court had t h i s 
v ^ v . ' V s t a t u t e before i t in State v. fowl inson, ,131 Iowa 617, 103 N.W. 

. 1 2 0 , and you. there he Yd that the sole o b j e c t of t h i s p r o v i s i o n 
c f our law was to enable the eccused,' i f found g u i l t y , to appeal. 

, In comparing, the s t a t u t e to s i m i l a r s t a t u t e s such as S e c t i o n 
665.3, Cod© 1954, (contempts), you s e l d i 

* >.,-.••'' "* * * These s e c t i o n s are complied w i t h i f the 
o r a l testljnony i s taken down i n shorthand, d u l y ^ - c e r t i * 
f l e d and f i l e d a t the tlr.a jud^aent i s entered. * * * 

- * . The sesie r u l e o b t a i n s i n disbarment proceedings. State'"-
y. Mosher, "128 Iowa, 82. „ * * * . - B u t .counsel argue 

..that the evidence Is re^u I red to be "in w r i t i n g and. • 
'.- • / 'preserved f o r another purpose} i.e.,,, that of - ent b l ing 

'-,/-v.'.'i'rr-VX-v-'eny, one to r e f e r to t h * ̂ t t i M ^ h ' / 1 fit any f u t u r e t i n * 
" Th«re. i s no mora: occa s i bW for'*f frnder-1. n'q thei ev I dence *. . . 

. /(''.v ... 
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c c c r s s l b i e In t h i s . c l a s s of c^sas than In others 
oT~^c\uPr In^>r~rYn 'icj?^ a we' are . o?~ t for. ?? ^ onHEVig t 
o^Tu;Tacv; ba: pres^rvevc^ r-sve f o r the~~purpoa<»s" oT"' " 
gypasl 

It wculd t h e r e f o r e seem that the answer to Judge P r a l I*ft 
second quostlon would be ^ h a t ' t h e r e p o r t e r need not rr^ke a 
t r a n s c r i p t of the proceedflncs unless an appeal Is taken from: 
the D i s t r i c t Tribunal *s d e c i s i o n . 

However* Judge P r a l l * s f i r s t q uestion Is wore d i f f i c u l t 
to answer. Our Code con t a i n s two s e c t i o n s which are apparently 
In c o n f l i c t w i t h regard to the manner i n which c o s t s i n a dls» 
cement proceeding are to be p a i d . These s e c t i o n s read as 
f o l l o w s : 

"610.26 Costs. I f an a c t i o n i s corrasnced by 
d i r e c t i o n o f the: c o u r t , the cosxts s h e l l bo taxed 
and disposed of as In c r i m i n a l casesj provided 
that no a l lowanccr*2fial 1 bo made In such case f o r 
tho payment of attorney f e e s . " 

"610.35 Costs and expenses. The c o u r t .costs 
Incident to such 'proceedings, and the reasonable 
expense of s a i d Judges In a t t e n d i n g s a i d hearing 
c f t c r being approved by the suprer«« court s h a l l 
be p a i d as court c o s t s by the executive c o u n c i l . " 

O r d i n a r i l y , c o s t s i n a j u d i c i a l proceeding are assessed 
ag&fnst the defeated l i t i g s n t i however, proceedings to revoko 
o r suspend the l i c e n s e of an i n d i v i d u a l to p r a c t i c e law have 
always been held to be s p e c i a l proceedings. P r i o r to 1902 
our Code contained no s p e c i a l p r o v i s i o n as to the t a x a t i o n and 
payment of c o s t s in disbarment proceedings, in that year the 
present p r o v i s i o n s of S e c t i o n 610.26 were addsd to S e c t i o n 325. 
Code 1897. . 

Th« remainder of the chapter on " a t t o r n e y s and counselors" 
r e l a t i n g to disbarment procosdings continued v i r t u a l l y unchenged 
u n t i l 1927 whan the General Asse^>ly r e p s a l s d Sections IC933 
ccenpsire S e c t i o n 610 .27, Cede 1954) end 10934 (compare S e c t i o n 
10,34,Code 1954), Code 1924, and enacted In l i e u thereof the 

p r o v i s i o n s of our law now incorporated i n Sections 610.27 to 
610,35, Code 1954. As a part o f the 1927 changa and r e v i s i o n 
the L e g i s l a t u r e provided that the " c o u r t c o s t s i n c i d e n t to 
such (disbarment) proceedings, * * * s h a l l be p a i d out o f the 
fund r e c e i v e d under S e c t i o n 10914 (now S e c t i o n 6)0 . 8 , Coda 
1954)." (Parentheses s u p p l i e d ) . This p r o v i s i o n was f u r t h e r 
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changed In 1931 to provide that such c o s t s should be p a i d 
"as court c o s t s by tho e x a c u t l v o c o u n c i l " , Apparently. S e c t i o n • 
10932, Codes 1924, 1927, (now Section 610.26, Code 19*4>, 
p r o v i d i n g f o r the t a x a t i o n and d i s p o s i t i o n o f c o s t s as i n 
c r i m i n a l cases, was overlooked by both tho 1927 snd 1931 Jegfft* 
t a t u r e s when the present p r o v i s i o n s o f Section 610.35 wore 
enacted and l a t e r enendod, and Section 10992 was o l l o w s d to 
regain on our statuta"oooks although I t seesis, t o have bseri the. 
i n t e n t o f the l e g i s l a t u r e not only to change tho manner and 
method o f conducting disbarment proceedings but al-so the man-
ner and mathod of pay I no tho c o u r t c o s t s Incident t h e r e t o . 
I t would seen that the l a t e s t l e g i s l a t i v e e xpression, namely* 

the prior- lew (now S e c t i o n 610.26, Cod© 1954) should y i e l d to' 
the extent of any c o n f l i c t between the two s t a t u t e s . 

As much as I would l i k e to sea tho c o s t s In tho Instant 
?roceedIngs assessed a g a i n s t and p a i d by Mr. Norton, t ncvertho* 
ess b c l i a v a that I t was tha Intent o f the l e g i s l a t u r e ' t o pro* • 

v i d e that th«se c o s t s ere to be p s l d by the D s s c u i l v o Council 
and not by tha person accused and whoso l i c e n s e to p r a c t i c e 
law might be suspended or revoked. I might add t h a t d u r i n g 
ny .short experience w i t h dlsbsrm^nt proceedings handled by tho 
o f f i c e of the Attorney General the expenses of tha Judges 
comprising the O i s t r i c t T r i b u n a l h w c been p a i d i n occordanco 
w i t h the p r o v i s i o n s o f S e c t i o n 610.35. Coda 1954, a f t e r approval 
by the Supreme Court, and that the f i l i n g fees* e t c . i n connec
t i o n w i t h tho case have been general Iy absorbed by tho -county 
In which tho a c t i o n was f I l e d . * 

Our o f f i c e would a p p r e c i a t e your ccrassnts end thoughts on-
t h i s matter so that we may bo i n a p o s i t i o n t o c o r r e c t l y enswar 
I n q u i r i e s o f a s i m i l a r nature t h a t n i g h t a r i s e In the f u t u r e . 

that of the 1927 and 1931 prove that . 

S i n c e r e l y yours, 

RRRO/fsn RAPHAEL R. R. DVORAK 1 

F i r s t A s s l a t e n t Attorney General 
c r c Judge F r a i l 

Judge McCoid 
Judge L e v i s 



Mr. Harold G. BeKay 
Cass County Attorney 
21 flest F i f t h Street 
A t l a n t i c , Iowa 

Dear Mr. DeKay: 

Ee: Board of Directors of Lewis Consolidated School, 
v. Board of Education i n and for Cass County, Warren 
U. (lorrow. Secretary and iixecutive O f f i c e r , and 
State Department of Public Instruction. 

Beceipt i s acknowledged of your l e t t e r of September 30 as follows: 

**A dismissal of the appeal by the Lewis Consolidated School D i s t r i c t v/as 
f i l a d In our d i s t r i c t court on September 28, 1937. At tho same timo, a 
now p e t i t i o n teas f i l e d , which included land i n both Pottawattamie and 
Cass counties* So are interested In your consents on tho proposition 
that i t would appear from Chapter 275, that p e t i t i o n s stay be f i l e d timo 
and time again which, as a matter of f a c t , hava boon dismissed. In con-
nection with t h i s , we have some questions which wo arc not submitting to 
you as the Attorney General's O f f i c e , but simply f o r discussion: 

"1. Can an appeal from the State Board of Public Instruction to the 
d i s t r i c t court be dismissed u n i l a t e r a l l y without an order by tho d i s t r i c t 
court to ba eff e c t i v e ? I f i t cannot be dismissed without an order from 
the d i s t r i c t court, would a p e t i t i o n f i l e d p r i o r to the order dismissing 
the appeal be untimely f i l e d ? 

"2. Is there any Method whereby repeated f i l i n g s of petitions i n eases 
where tho pe t i t i o n s have been dismissed can be prevented i n order to 
prevent a school d i s t r i c t fro© forcing the Board of Education to spin 
i t s wheels? 

"Your thought on these matters would be appreciated, and, since a copy 
of t h i s l e t t e r i s going to the Pottawattamie County Attorney's o f f i c e , 
they may have soote thoughts. I w i l l do soxae cheeking on ay own, and 
give you my further views." 

51 -SO 
— is* 
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Without extensively researching the proposition embodied i n your f i r s t question, 
i t i s ray impression that the rather inclusive statement of a p p l i c a b i l i t y i n R.C.P. 
1(a) and the lack of provision for other procedure i n Chapter 275 would make R.C.P. 
215 applicable i n the matter at hand. 

R.C.P. 215 provides as follows: 

"Voluntary dismissal. A party may, without order of court, dismiss his 
own p e t i t i o n , counterclaim, cross-petition or p e t i t i o n of intervention, 
at any time before the t r i a l has begun. Thereafter a party may dismiss 
his action or his claim therein only by consent of the court which may 
impose such terms or conditions as i t deems proper; and i t s h a l l require 
the consent of any other party asserting a counterclaim against the 
movant, unless that w i l l s t i l l remain for an independent adjudication. 
A dismissal under th i s rule s h a l l be without prejudice, unless other-
vase stated; but i f made by any party who has previously dismissed an 
action against the same defendant, i n any court of any state or of the 
United States, including or based on the same cause, such dismissal 
s n a i l operate as an adjudication against him on the merits, unless 
otherwise ordered by the court, i n tho interests of j u s t i c e . w 

However, i t i s further my impression that even though such voluntary dismissal 
would not of i t s e l f operate i n prejudice of p l a i n t i f f s t a r t i n g i t s action again, the 
express time l i m i t for bringing such matters before the Court as set fort!', i n Sec
tion 15, Chapter 129 (H. F. 150), ^*cts of the Fifty-sevoath General Assembly, would 
probably preclude p l a i n t i f f from r e f i l i n g . 

In answer to your second question, I know of no way cf preventing proponents of 
a reorganisation from t i l i n g repeated petitions for j o i n t reorganisation with a 
county board of education and thereby necessitating j o i n t board proceedings where 
the t e r r i t o r y described in the pe t i t i o n i s not involved i n prior pending reorganiza
tion proceedings. Of course, i f such t e r r i t o r y or any of i t i s involved in another 
pending reorganization, tho holding oi our Supreme Court i n Marberts v. Klennae Com-
raunity School D i s t r i c t , 247 Iowa'46, 72 N.tf. 2d 512, would e f f e c t i v e l y preclude ac
tion upon the l a t e r f i l e d p e t i t i o n u n t i l the prior reorganisation was d e f i n i t e l y 
concluded. 

Very t r u l y yours, 

LCAtind 
Assistant Attorney General 



DRUGS: Whether any given product i s a non-poisonous proprietary remedy for purpos 
of Sections 155.2(4) or 205.8(1), Code 1954, i s a question of fact. 

October 1, 1957 

Mr. William N. Dunn 
Hardin County Attorney 
Hubbard, Iowa 

Dear S i r : 

Receipt i s acknowledged of your l e t t e r of September 27 as follows: 

" I was contacted recently by a doctor i n regard to a patient of his who 
has become addicted to Bromo Seltzer. This doctor informed me that he 
has been able to stop tho supply of Bromo Selzer to his patient through 
the drug stores but was unable to secure any cooperation from the various 
grocery stores. I have been unable to fi n d anything i n the Code dealing 
with the subject and would appreciate your informal opinion as to whether 
anything can be done to prevent sales by grocers to th i s i n d i v i d u a l . " 

The problem you prassat i s indeed an interesting one and i s similar to one 
currently involving the State Pharmacy Board in l i t i g a t i o n brought by a grocer as 
to his right to s e l l Lysol without a license to practice pharmacy. 

The statutes having possible bearing on such sales are contained i n Sections 
155.2(4) and 205.8(1), Code 1954. The instant problem confronting you i n the ap
p l i c a t i o n of said sections i s whether or not Bromo Seltzer i s i n the category of 
"proprietary medicines cr c-cmastic remedies not i n themselves poisonous". 

Unless i t could be shown, as i t was i n the case of a s p i r i n , i n State ex r e l . 
a i s s i l d i n e v. Jewett Market Co.. 209 Iowa 567; 228 N. W. 288, that 3romo Seltzer 
i s a drug and i s not a proprietary medicine, or that i t i s poisonous of i t s e l f , 
there appears no way of regulating or preventing i t s sale i n grocery stores. I 
am advised by the inspector for the Pharmacy Board tbat they have treated Bromo 
Seltzer as a non-poisonous proprietary medicine f o r purposes of their inspections. 

Of course, the question i s always one of fact as regards application of the 
txvo c i t e d statutes to any given product. 

Very t r u l y yours, 

LEONARD C. A BclX 
Assistant Attorney General 

LCA:nd 



HEADNOTE. Property Tax; Authority of a county assessor to employ a town ~ \ 
mayor In strictly clerical functions; held to be prohibited by inconsistency of q 
the two offices and contrary to policy established by statute. ^ * j 

October 2, 1957 

Mr. Ballard B. Tipton, Director 
Property Tax Division 
State Tax Commission 
Building 

in re: Authority of a county asses3or to employ 
a town mayor. 

Dear Mr. Tipton: 

Your letter dated July 22, 1937, addressed to Mt, Leon N. f i l l e r , 

Chairman, State Tax Commission has been referred to me for reply. 

The Attorney General has issued many opinions throughout the history 

of our state regarding the Incompatibility of certain offices. At least one case 

has been decided by the Supreme Court of Iowa, State v. Anderson, (1912) 

155 Iowa 271. The case was presented to the court to determine whether 

it would be proper for the mayor of a town to serve as a justice of the peace 

In his county during his term of office as mayor. The court decided that these 

two offices are inconsistent, and in doing so the court quoted from the case of 

Bryan v. Cattell, 15 iowa 538. On page 273, the court stated: 

"But that the test of Incompatibility is whether there is an:inconsistency 
in the functions of the two, as where one is subordinate to the other 
'and subject to some degree to its revisory power,' or where the duties 
of the two offices 'are inherently inconsistent and repugnant.1 a 

It appears from your tetter that you referred to an unofficial opinion written 

by Mr. Iverson stating, "that a mayor, who is a member of the county c o n f e r e n c e 

board cannot serve as a field assessor." This certainly appears to be a correct 
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statement of the position of the Supreme Court of Iowa on this question. 

It is a much closer and more difficult question to determine whether a 

mayor can serve as a clerk in the office of the county assessor. Section 441.8 

Code of Iowa 1954, provides; 

^Compensation of deputies and assistants shall bo fixed by the county 
conference and such deputies and assistants shall receive actual 
necessary expenditures as approved by the county assessor and their 
appointment shall Le subject to the approval of the county conference." 

Jf the mayor serving as a clerk would be designated an assistant of i f ^ 

county assessor, then it would seem that the mayor is fixing his own salary f, 

be operative during the period that he is serving as mayor, and he must pass! 

upon his own appointment. Certainly section 441.8 thereby gives to the county 

conference authority to pass upon ail appointments made by the county assessor 

and thereby Oils situation comes within the language of the court as stated above 

in the case of State v. Anderson. 

An additional problem with a mayor being appointed to serva in the office 

of county assessors artee^from section 441.28 Code of Iowa 1934, This 

section provides 

"Neither the county assessor nor any employee of his office shall 
directly or indirectly contribute any money or anything of value to 
any candidate, his agent or personal representative, for nomination or 
election to any office, or to any campaign, nor shall any candidate, 
person, representative, agent or committee solicit such contribution 
or active political support from any such officer or employee. Any person 
convicted of violating any provision of this chapter shall immediately be 
dismissed from office or may be punished as for an Indictable mis* 
demeanor. Acts 1947 (52G.A.) ch. 240,1 14." 

The legislature has placed the employees of the county assessor's office 

in a special position as regards political contributions. It seems that it is the 

policy of the legislature that the employees of this office be absolutely separated 
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from pressures which might affect their functions. Since an employee of the 

assessor's office is prohibited from contributing to a candidate for any office, 

it would seem that for the same reasons, an employee is prohibited from seeking V 

any office. 

Tiierefare, it is tha opinion of this office thai the question outlined in 

your letter dated July 22 , 1957, must be answered in the negative. 



October 3. 1957 

Mr. Sherman W. Needham 
Superintendent of P r i n t i n g 
B u i 1 d I n g 
Dear S i r : 

Reference i s h e r e i n made to l e t t e r of the 1st Inst. 
^ addressed to you by C. J . Lyman, S p e c i a l A s s i s t a n t Attorney 

General f o r the Highway Commission, in which he st a t e d the 
fo l l o w i n g ? 

"1 have your l e t t e r of September 19, in which 
you show the cost of p r i n t i n g on the drainage 
book as $2.11 a volume and on the Iowa H1ghway 
Road S- S t r e e t Laws as $2.9^ per volume. T pre-
sume that these volumes should be s o l d f o r 
$2.10 and $2.90 r e s p e c t i v e l y as the cost Is to 
be to the nearest m u l t i p l e of ten. Am I c o r 
r e c t In the assumption? 

"I am somewhat concerned on the cost of the 
s p e c i f i c a t i o n books. These, by Incpr p o r a t l o n , 

( are made part of our p u b l i c c o n t r a c t s , and i t 
becomes necessary to f u r n i s h the c o n t r a c t e r s 
w i t h a copy thereof. I would assure that the 
standard s p e c i f i c a t i o n s are governed by $ec-
t l o n 17.23 of the Code which s t a t e s in part 
•any other s t a t e p u b l i c a t i o n s It may designate'. 
If charges are made f o r the standard s p e c i f i c a 
t i o n s , I t would seem that we would be unable to 
f u r n i s h our c o n t r a c t e r s a l l the necessary In
formation In order f o r them to submit bids on 
the highway work, i f t h i s p u b l i c a t i o n Is 
governed by Section 17-23 under the permissive 
p o r t i o n of that s e c t i o n , Is there any neces
s i t y f o r charging our c o n t r a c t o r s when we 
f u r n i s h them copies of the standard s p e c i f i 
c a t i o n s ? " 
V/ith reference thereto I advise you that the s p e c i f i c a t i o n s 

book appears to be a p u b l i c a t i o n c o n t a i n i n g s p e c i f i c a t i o n s compara
b l e to and deemed to be r u l e s and r e g u l a t i o n s of the Highway Com-
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mission used f o r the guidance of c o n t r a c t o r s . Thus being a 
p u b l i c a t i o n and c o n t a i n i n g r e g u l a t i o n s or r u l e s , I t Is w i t h i n 
the p r o v i s i o n s of both Sections 16.2 and 17.27, as amended by 
Chapter 56, Acts of the 57th General Assembly, and d i s t r i b u t e d 
and s o l d under the terms of those p r o v i s i o n s . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS.-MKS 



HEADNOTE: 
t o 

Secondary Hoads—cattleways; p u b l i c funds not/be 
expended f o r c o n s t r u c t i o n & maintenance t h e r e o f . 

(" 
Ames, Iowa 

Oct. 3, 195? 

Mr. Charles H. Schol2 
Mahaska County Attorney 
115 N. Market S t . 
Oskaloosa, Iowa 

He: Cattleways over seoondary highway 
Dear Mr. Scholz: 
I have your l e t t e r of September 20, 1957 In which you asked our 
o p i n i o n on the f o l l o w i n g question: 

"Where la n d on both s i d e s of a secondary p u b l i c highway 
i s owned by the same person, may a County Board of Super
v i s o r s expend p u b l i c funds f o r the c o n s t r u c t i o n of a c a t t l e -
way f o r the purpose of f a c i l i t a t i n g passage of the lan d 
owner's l i v e s t o c k from one s i d e of the highway t o the other, 
where such cattleway w i l l not serve as a c u l v e r t o r b r i d g e 
and i s not needed f o r water drainage purposes, but w i l l tend 
to remove a t r a f f i c hazard which i s caused by the frequent 
t r a n s f e r of l i v e s t o c k from one s i d e of the highway t o 
the ot h e r ? " 

We concur I n your a n a l y s i s of t h i s problem. I n the s i t u a t i o n t h a t \ 
i s presented by your question, p u b l i c funds may not be expended by ' 
the Board of Supervisors f o r the c o n s t r u c t i o n or maintenance of a 
cat t l e w a y . I n soanning the Iowa cases on t h i s s u b ject I f i n d that . 
l f i the i n s t a n c e where as a part of the t a k i n g of a r i g h t of way 1 
the County agrees to b u i l d and maintain a cattleway t h a t p u b l i c 
funds can be used, but t h i s , of course, i s p a r t of the c o n s i d e r a t i o n 
f o r the r i g h t o f way. I r e f e r you t o Roberts vs. Madison County 
183 Iowa 915 and L l c h t vs. E h l e r s , 234 Iowa 1331. 

I n the s i t u a t i o n t h a t i s presented by your q u e s t i o n , the Board of , 
Supervisors can i s s u e a permit to the landowner t o c o n s t r u c t and I 
m a i n t a i n a cattleway. T h i s , of course, i s provided f o r by Sections 1 

320.4 to 320.7, both i n c l u s i v e , of the 1954 Code of Iowa. 
I f we can be of any f u r t h e r a s s i s t a n c e t o you i n t h i s matter, please 
n o t i f y us. 

Yours very t r u l y , 

John L. KcKlnney 
General Counsel f o r 
Iowa State Highway Commission 

JLM:Js 



October 4, 1957 

Mr. Claude R. Cook, Curator 
H i s t o r i c a l B u i l d i n g 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 1st t n s t . 
In which you submitted the f o l l o w i n g ; 

"Enclosed are samples of the l i t e r a t u r e which 
has been c i r c u l a t e d by t h i s department In 
the past. As you have suggested In a personal 
conversation of a few moments ago, concerning 
the question of charge f o r m a t e r i a l , I am 
sending you these f o r your examination and 
o p i n i o n as to whether they s h a l l be c i r c u l a t e d 
f r e e , as In the past, or whether they are 
subject t o the charge f o r m a t e r i a l o u t l i n e d 
by the l a s t General Assembly." 

The samples accompanying your l e t t e r are p u b l i c a t i o n s , 
the p r i n t i n g of which with the s a l e p r i c e t h ereof, i f d i s t r i b u t i o n 
by s a l e Is contemplated, and the number and form thereof are 
subject to p r i o r a c t i o n by the P r i n t i n g Board a c t i n g under the 
p r o v i s i o n s of Section 16.2, subsection 7, Section 17.23 and 
Section 17.27, a l l as amended by Chapter 56, Acts of the 57th 
General Assembly. These s e c t i o n s , as amended, appear as f o l l o w s : 

"16*2 (7) Have l e g a l custody of a l l codes, 
s e s s i o n laws, books of annotations, t a b l e s 
of corresponding s e c t i o n s , p u b l i c a t i o n s , 
except premium l i s t s published by the Iowa 
s t a t e f a i r board, c o n t a i n i n g r e p r i n t s of 
s t a t u t e s or departmental r u l e s , or both, 
r e p o r t s of s t a t e departments, and r e p o r t s 
of the supreme cou r t , and s e l l , account f o r , 
and d i s t r i b u t e the same as provided by law." 
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"17.23 P r i c e of departmental r e p o r t s . The s t a t e 
p r i n t i n g board*~shall e s t a b l i s h and f i x a s e l l i n g 
p r i c e f o r a l l other s t a t e departmental repo r t s 
and any other s t a t e p u b l i c a t i o n s It may designate, 
which p r i c e per volume s h a l l be the amount charged 
any person, other than p u b l i c o f f i c i a l s , who may 
d e s i r e to purchase the same; such p r i c e s h a l l 
cover the cost of p r i n t i n g and d i s t r i b u t i o n . The 
s t a t e p r i n t i n g board may d i s t r i b u t e g r a t i s to 
such s t a t e or l o c a l p u b l i c o f f i c i a l s , or o f f i c e s , 
i t may deem necessary, copies of departmental 
annual r e p o r t s . " 

"17.27 Other necessary p u b l i c a t tons. There may 
be published other miscellaneous documents, r e 
p o r t s , b u l l e t i n s , books, and booklets that are 
needed f o r the use of the v a r i o u s o f f i c i a l s and 
departments of s t a t e , or are of value f o r the 
Information of the general assembly or the pub
l i c , In form and number most u s e f u l and conven
i e n t , to be determined by the p r i n t i n g board. 
"When such p u b l i c a t i o n s paid f o r by p u b l i c funds 
f u r n i s h e d by the s t a t e , contain r e p r i n t s of s t a 
t u t e s or departmental r u l e s , or both, they s h a l l 
be s o l d and d i s t r i b u t e d at cost by the department 
o r d e r i n g same. Such p u b l i c a t i o n s s h a l l be ob
t a i n e d from the superintendent of p r i n t i n g on 
r e q u i s i t i o n by the department and the s e l l i n g Er l c e s h a l l be determined by the p r i n t i n g board 
y d i v i d i n g the t o t a l cost of p r i n t i n g , paper and 

b i n d i n g by the number p r i n t e d . Said p r i c e s h a l l 
be set at the nearest m u l t i p l e of ten (10) to the 
q u o t i e n t thus obtained. D i s t r i b u t i o n of such pub
l i c a t i o n s s h a l l be made by the superintendent of 
p r i n t i n g g r a t i s to p u b l i c o f f i c e r s , purchasers of 
l i c e n s e s from s t a t e departments re q u i r e d by s t a t u t e , 
and departments. Funds from the s a l e of such pub
l i c a t i o n s s h a l l be deposited monthly In the general 
fund of the s t a t e . " 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



October 4, 1957 

Adjutant General Fred C. Tandy 
Adjutant General of Iowa 
B u i 1 d i n g 
A t t e n t i o n ; Colonel Johnson 
S i r ; 

Re: Summary Court M a r t i a l 
Pvt. N. D. Caldwell 
Svc B t r y 185th FA Bn 
Iowa National Guard 

The f o l l o w i n g i s in response to your memorandum to t h i s 
o f f i c e dated 3 October 1957 and your conference with the w r i t e r 
on the same date. 

The f a c t s of your s i t u a t i o n are understood to be as f o l 
lows: Pvt. Caldwell was t r i e d by Summary Court M a r t i a l under 
Iowa law on 6 J u l y 1957# con v i c t e d of being absent without leave 
and sentenced to confinement f o r three days, which confinement 
was suspended, contingent upon s a t i s f a c t o r y d r i l l attendance 
by the offender. The offender was again absent from d r i l l w i t h 
out leave and the convening a u t h o r i t y d i r e c t e d that the sentence 
to confinement then be enforced, A copy of the order of the con
vening a u t h o r i t y to execute confinement on the person of the 
accused was d e l i v e r e d to the S h e r i f f of Linn County, who refused 
to apprehend Pvt. C a l d w e l l , s t a t i n g that he had no a u t h o r i t y to 
do so. You now request f u r t h e r i n s t r u c t i o n s to enforce i n c a r -
cerat ion. 

S ection 29.77, 1954 Code of Iowa, s t a t e s ; 
"Issuance of process. M i l i t a r y courts are 

empowered to issue a l l process, i n c l u d i n g w r i t s 
and warrants necessary and proper to c a r r y Into 
f u l l e f f e c t the powers vested In s a i d c o u r t s . 
Such process may be d i r e c t e d to appropriate 
m i l i t a r y personnel, the s h e r i f f of any county 
or any other peace o f f i c e r of the s t a t e and 
s h a l l be In such form as may, from time to 
time, be p r e s c r i b e d by the adjutant general. 
It s h a l l be the duty of a l l persons herein pro
vided to whom such process may be so d i r e c t e d 
to execute the same and make return of t h e i r 
acts thereunder according to the requirements 
of the same. 

7-
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"The keepers and wardens of a l l c i t y or 
county J a i l s and of a l l other J a i l s , p e n i t e n 
t i a r i e s or p r i s o n s , designated by the governor 
or the adjutant general of the s t a t e , s h a l l r e 
c e i v e the bodies of persons committed by the 
process of a m i l i t a r y court and confine them 
in the manner provided by law f o r c i v i l i a n 
o f f e n d e r s . 

"No p u b l i c o f f i c e r s h a l l demand or be 
e n t i t l e d to r e c e i v e any fees or charges f o r 
r e c e i v i n g , executing, r e t u r n i n g , or rendering 
any s e r v i c e s in connection w i t h any process 
of a m i l i t a r y c o u r t , or f o r r e c e i v i n g or con
f i n i n g a person In J a i l or custody under such 
process." 
in view of the above s t a t u t o r y a u t h o r i t y , once a j u d i c i a l 

determination Is made, the court can, and must i f I t s d i r e c t i o n s 
are to be c a r r i e d out, Issue a l l "processes, w r i t s and warrants 
necessary" to enforcement o f f i c i a l s to comply w i t h the l a t t e r s * 
o b l i g a t i o n s under the same s t a t u t e . 

Once the court has determined from the Adjutant General 
the format f o r the necessary warrants and w r i t s to be issued, 
enforcement a u t h o r i t i e s , I am sure, w i l l be e n t i r e l y c o o p e r a t i v e . 
As a p r a c t i c a l matter I t would probably be e x p e d i t i o u s f o r you 
to recommend adaptation of the forms used by the court w i t h which 
the S h e r i f f or other law enforcement o f f i c e r u s u a l l y works. 

I note that on the enclosed court m a r t i a l forms the 185th 
FA Bn i s shown as the convening a u t h o r i t y . Depending upon the 
a d m i n i s t r a t i v e d e f i n i t i o n In the Iowa National Guard of the 
designation "separate b a t t a l i o n " , It appears that s i n c e t h i s 
b a t t a l i o n i s part of the 34th Dlv A r t y , a regimental l e v e l organ
i z a t i o n , In view of S e c t i o n 29.73 of the Code of Iowa, perhaps 
Hq 34th Dlv A r t y should be shown as the convening a u t h o r i t y . 
It Is w e l l to keep In mind that d e s p i t e the wording of Sections 
29.63 and 29.69, Incorporating by reference parts of the f e d e r a l 
UCMJ, that wherever the Iowa Code Is s p e c i f i c on an Item In con
nection with m i l i t a r y c o u r t s - m a r t l a l In the Iowa National Guard 
whi l e in s t a t e s e r v i c e , I t w i l l govern, UCMJ to the c o n t r a r y not-
wi thstandlng. 

T r u s t i n g t h i s Is the answer to your Inquiry, I am 
Very t r u l y yours, 

FREEMAN H. FORREST 
FHF:MKB A s s i s t a n t Attorney General 
cc: Major Howard I. Hubby 



HEADMOTE; Official Tax Commission Publications, House File 139, 

Acts of the 57th 6, A. Any publication containing reprints of statute or 

departmental rules must be charged for except to purchasers of licenses 

or permits; State Department reports must be distributed at costs fixed 

la*r- ewis tint, Dtenloi-

Building 

Dear &r. i, ins

t i l l * b to aataNrtetfBa mmlpi at letter datefi •Oaiater 2 , V 

v&treto yw wtatctBtf ta thl% sfe^fcftuKti. certain pn&itea«eot requesting © ntfliKi 

m u ajttetfte* the Ta« G«n»s.«>io«t shea id cfeftp* lor titata fnufteattaa* at a rau 

to hit tiatafinfette' yy th& tfate ftiatfnft'fiaara'. 

#tctiatt Cads? ©I tern Vj?;>A oi B o w s e d . - v ^ a a r *!* 13-&T 

Matfag, toafc* and feai&ts that «»*e needed far the use of tita 
vtriaas eff'teJaii and *J$>*ts«i3te «rf sUte, w m af vai*s* fw fcte 
aifersatlea at the ptwsraJ as^&misiy ar the $&-&H«» *n to and fa«s&ot 
saest. ti&jfad and oyfttvaatest, ta tieieraiHad the ^'inttny koars. 

•tVhaa mmh pu&Hea&iaa* paid fat b$ ptftHe IwKfe Htmld**^ fey the sfeafce, 
aantaia realms <*f «ttfcute% or deparfck&nfal rules, w eatft, &ey U»U 
to ysld and distributed at east Ly tse fitopartc^at #s'derJ«& sarce, £acr« 
indications sftati £e stained fciwa the superiiiteBfiaat of p r i n t s es 
reflation ?jy the dcjiagaeflt and toe wiring ^rtsa }tnii lae deteiftiRetf 
^ the printing 3»s8?d, fey dividing t!» fetal ae&t «f printing, paper and 
felndiag &y the swmticr primed* «as<3 price sftail b£ set aft the rarest 
mttiuaia af tea <10> ta the cjaotlem lha* a&ataad. itf$iri&itloa of siwh 
£&*&ii$a£io«$ shall 'on madt by tits sepefNttendent of print h.g gratis. & 
public a f t e r s , purchaser?, o! Hcease^ fr̂ » state dtpartfiient.& retired 

tiUsM, and depaffcseias.« F'ynda f r ^ im isle af such pasUtatiom 
shall be dfi^lfced meoUiff in lh« tiam^ai ̂ md o! the state." 

iectl^n l'^',23 entitl^d # "t-flsf el deiia^&taU) ?e^ts r' as fiBa«idad fey 

H^a^ ril« 13v Afttv .jf t^o S7th S. A,, ̂ 5^de&: 



t'&r. Lewis E. Lint, £ I rector 

''The state printing board shall establish and fix a seHlns price for 
all other state departnmntai reports and any ether state publications 
It my designate, which price per volume shall be the amount charged 
any person, other than public officials, who may desire to purchase the 
same/ such price shall cover the cost of printing and distribution. The 
state printing board m&y distribute gratis to sadi state or local public 
officials, or offices, It may deem necessary, copies of departsteiital 
annual reports/' 

v Vith yoyr alcove referred to Jetter ym submitted the following publications: 

1, Statute \m% of lovsa retatin^ to Assessineni and Taxation, ets. 
2 . Income Tax im Htmz ami Regulations 10 (1955) 
. Rule* end ftegulatieas relating ta Retail Sates and U&e Tax (1954) 

y 4 . 1955 Amendn^ent^ t© the Retail Saks Tax Law and Use Tax law 
+ 5. taws ft emulating the ̂ anufactara and Sale of Beer (l'9iA) 

>* h. Cigarette and Tobacco taw (1956) 
y-1, Jales and Use Tax Rule 16S.1 (195 W 

x Hoaiextead Tax Credit uaw etc. (raiajeographad) (1955) 
9. Laws and Opinions Governing Military Service Tax fcatoteegraphed) (1? 
ID. Annual Report q$ the Iowa intake Tax Commission 

Pursuant to tits two absvo quoted,secUoro all of the as&ve items should bo , 

sofemitted to the superintendent of printing to have the prices fixed by t M 4tate 

Printing Board. AH m the publications will ;iave to be c^Otf^ed for w.;,en districted 

to persons other than public officials to campiy wlta the two above quoted section. 

At the time that a taxpayer obtains a &&kz tax penult or use tax permit, it 

will be permissible for the sales im division to distribute to *ald penult purchaser, 

without cost, Rants 3, 4, and 7 * At the time that a taxpayer purchases a clgamtte 

penult It will be permissible to distribute ta said purchaser, wSthaut cost, itecr, 

At the time that a taxpayer purchases from the itate of fowa a ijeer permit, it will 

be permissible 16 distribute to said perw.it purchaser Iten? j'--3 without cost to the 

taxpayer. 

It will be necessary to distinguish between persons who are hinders' of 

http://perw.it
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permits and those who are 'purchasers' of permits. In other words the only time 

a distribution of said publications can be made to the taxpayer without cost to him 
r* 

Is at the time the permit U purchased. 

vVe do have the question as to who v/ill constitute and be considered 

a purchaser of a license. It seems that our principal situations arising here 

at the Tax Commission concern holders of cigarette and beer permits. If at the ^ 

time of obtaining a renewal permit It Is necessary for the applicant to do ail acts 
/ 
N which are necessary to acquire a permit initially, then the obtaining of a renewal 

of a permit shall constitute the purchase thereof. However, if it Is necessary 

for a person who obtains the renewal of a permit to do something less than 

what Is required to be done to obtain a permit initially, then the renewal of a 

permit will not be considered a purchase thereof. 

If you have any further questions regarding this matter, please contact 
me. 

Very truly yours, 

Francis J. Pruss, 
Special Assistant Attorney General. 



October 7, 1957 

Mr. Glenn D. S a r s f i e l d 
State Comptroller 
B u i 1 d I n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 3rd I n s t . 
In which you submitted the f o l l o w i n g : 

"Several questions have a r i s e n regarding the 
J u d i c i a l Retirement System, provided by Chap
ter 605A, Code of Iowa, 195^» as amended. 
"Section 605.4 provides that on or before r e 
tirement each Judge coming w i t h i n the purview 
of t h i s chapter s h a l l pay a sum equal to 5% 
of h i s b a s i c s a l a r y f o r s e r v i c e s as such judge 
f o r the t o t a l p e r i o d of s e r v i c e as a judge of 
a d i s t r i c t or supreme court before the date of 
n o t i c e to come under the Act. 
111 r e s p e c t f u l l y request an o p i n i o n as to 
whether or not It Is necessary f o r t h i s pay
ment to be made before l e a v i n g the Bench, or 
If It may be made a f t e r a Judge has l e f t the 
Bench, but p r i o r to payment of any annuity 
under t h i s chapter. 
"Section 605A.7 was amended by Chapter 1, Sec
t i o n 14, Acts of the 56th General Assembly, 
and now reads In part as f o l l o w s : 
»»* * * *Provided, however, that such annuity 
s h a l l be reduced by the amount of any s o c i a l 
s e c u r i t y b e n e f i t received by such Judge.' 
" i t i s foreseen that in some circumstances a 
former Judge e l i g i b l e f o r annuity at the age of 
67 might be p r i v a t e l y employeed between the ages 
of 67 and 72 In such a manner that he would not 
be e l i g i b l e to draw S o c i a l S e c u r i t y b e n e f i t s , 
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but would otherwise be q u a l i f i e d f o r annuity 
under the J u d i c i a l Retirement System. 
M l r e s p e c t f u l l y request an opinion as to 
whether or not a r e t i r e d judge otherwise e l i g i 
b l e f o r an annuity under Chapter 605A may 
draw same, and f o r any reason not draw S o c i a l 
S e c u r i t y b e n e f i t s without a reduction of h i s 
annuity in the amount to which he would be e l i 
g i b l e f o r S o c i a l S e c u r i t y . 
" i r e s p e c t f u l l y requsst an opinion as to the 
amount of S o c i a l S e c u r i t y b e n e f i t s to be de-* 
ducted from the J u d i c i a l annuity, as to whether 
the amount of S o c i a l S e c u r i t y deducted Is to 
be based upon the amount received by such Judge, 
or the amount of S o c i a l S e c u r i t y due based on 
earnings of the Bench only. 1' 
In r e p l y thereto i advise as f o l l o w s . 
I. in accordance with previous advices i t has been the 

view of the Department, now confirmed, that payment described 
above may be paid a f t e r the r e t i r i n g Judge has r e t i r e d but p r i o r 
to the payment of the annuity provided in Chapter 605, Code 1954. 

2 & 3. In answer to questions 2 and 3 a r i s i n g out of 
circumstances described in your l e t t e r I advise that a judge's 
annuity provided by Chapter 605, Code 1954, i s payable in i t s 
f u l l amount to which he may be e n t i t l e d unless the r e t i r e d judge 
5 s a c t u a l l y r e c e i v i n g Federal S o c i a l S e c u r i t y b e n e f i t s , in which 
event h i s annuity s h a l l be reduced by the amount of such b e n e f i t s . 
P l a i n l y , the amount of S o c i a l S e c u r i t y d e d u c t i b l e from the annuity 
4>s the amount of S o c i a l S e c u r i t y received without d i s t i n c t i o n 

) 
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of the source of earnings of the r e t i r e d judge. 
Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OS:MKB 



On a u t h o r i t y of opinion appearing in the Report f o r 1940, 
page 112, County Attorney may a l s o serve as legal advisor or 
attorney f o r l o c a l drainage d i s t r i c t s . 

October 7, 1957 

Mr. Wl11 lam Q. N o r e l l u s 
Crawford County Attorney 
Den I son, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 5th Inst. 
In which you submitted the f o l l o w i n g : 

"The Board of Supervisors of Crawford County, 
Iowa, have requested that I ask you f o r an 
o p i n i o n as to whether or not they may l e g a l - v 

l y employ the Crawford County Attorney to 
serve as Legal Advisor and Attorney f o r l o c a l 
drainage d i s t r i c t s located In Crawford County, 
which are managed and supervised by the Craw
f o r d County Board of Sup e r v i s o r s . 

"There are several drainage matters now pending 
which r e q u i r e the a t t e n t i o n of a lawyer and 
the Board of Supervisors would app r e c i a t e It 
a great deal If you would advise me at your 
e a r l i e s t convenience." 
In r e p l y thereto I enclose herewith copy of opinion issued 

March 2, 1939, to Mr. Arthur J . Braginton, Calhoun County Attorney 
appearing in the Report of the Attorney General f o r 1940 at page 
112, which answers t h i s request. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSjMKB 
Enc. 



October 7, 1957 

Mr. W i l l i a m 0. Lewis 
Shelby County Attorney 
Harlan, Iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 2nd Ins 
In which you submitted the f o l l o w i n g : 

. "I have been requested by the Shelby County Board 
of Education to represent them In a l l matters r e 
garding school r e o r g a n i z a t i o n under Chapter 275 of 
the Code. In t h i s connection, I w i l l e<Fd In draw
ing l i n e s and l e g a l d e s c r i p t i o n s , prepare papers 
and r e s o l u t i o n s , attend hearings of study commit
tees, county boards and J o i n t county board meet
ings. I have been requested to prepare appeals 
from the J o i n t county board meetings to the St a t e 
Department of P u b l i c I n s t r u c t i o n , prepare and pre
sent o r a l and w r i t t e n b r i e f s and arguments before 
the State Department, and prepare appeal to the 
c o u r t , i f necessary, f o r s a i d County Board. 
11 Independent school d i s t r i c t s and community school 
d i s t r i c t s In my county have requested me to pre
pare deeds and other papers in regard to the s a l e 
of school houses and school land, to prepare papers 
and s e t t l e d i s p u t e s In regard to fences w i t h ad
j o i n i n g owners, to o u t l i n e , prepare papers, attend 

' hearings, and represent them In var i o u s r e o r g a n l -
z a t l o n s . Some of these d i s t r i c t s have o f f e r e d to 
pay me f o r my time. I am f r e q u e n t l y consulted by 
teachers and school boards In regard t o di s p u t e s 
between them. 
"What are my d u t i e s and r e s p o n s i b i l i t i e s as county 
attorney tn regard to these school matters, when 
am I e n t i t l e d to r e c e i v e compensation f o r my e f f o r t s , 
and when am I I n e l i g i b l e to act In a p r i v a t e capa
c i t y f o r , or before, these boards? 
"I w i l l a p p r e c i a t e any guidance you can g i v e me 
in regard to these q u e s t i o n s . " 



Mr. W i l l i a m 0. Lewis - 2 - October 7, 1957 

In r e p l y t h e r e t o I enclose herewith copies of o p i n i o n s 
which w i l l provide answers to the questions you submit. These 
opinions are: one issued May k, 1940, to Mr. C. Morse Hoorneman, 
appearing Jn the Report of the Attorney General f o r 1940 at page 
516; o p i n i o n dated J u l y 3$ 1952, to Walter J . W l l l e t t , Tama 
County Attorney; and o p i n i o n Issued June 1, 1955 t o Isadore 
Meyer, Winneshiek County At t o r n e y . 

. V e r y t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
E n d s . 



HEADNOTE: County not l i a b l e for 
damages sustained by a c i t i z e n while 
crossing a county bridge. 

Araes, Iowa 

Oct. 8, 1957 

Mr. Gordon L. Winkel 
Kossuth County Attorney 
Algona, Iowa 

v 

Re: L i a b i l i t y of ihe county f o r i t s torts 

Dear kr. Wjnkel: 
I have your l e t t e r of September 25, 1957 i n which you ask our 
cp i n i e n as tc whether the lioard of Supervisors of Kossuth County 
are l i a b l e for damages sustained by a c i t i z e n while d r i v i n g 
across a county bridge. 
We concur i n your analysis of the problem. Post vs. Davis County, 
196 Iowa 183, i s the co n t r o l l i n g case i n th i s area. The 
reasoning of Post vs. Davis County, Id i s re-affirmed i n State 
of Iowa vs. F i t c h , 236 Iowa 200 at page 215. Post vs. Davis 
County, Id i s also c i t e d i n the Attorney General's opinion 1940 
at page 24, 232, 399 and 40G. 

It i s clear from these authorities that i n the factual s i t u a t i o n 
presented i n your l e t t e r , the County would not be l i a b l e for 
damages sustained by a c i t i z e n while driving across a county 
bridge. 

I f we can be of any further assistance to you i n t h i s matter, 
please contact us. 

Yours very t r u l y , 

C. J. LYMAN 
Special Assistant Attorney General 

JLM:js 

JOHN L. McKlNNEY 
General Counsel for 
Iowa State Highway Coranission 



October 9. 1957 

Mr. Donald E. O'Brien 
Woodbury County Attorney 
203 Court House 
Sioux C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 17th u l t . 
In which you s t a t e the f o l l o w i n g : 

"Our Woodbury County Grand Jury i s now In ses
sion end has propounded the f o l l o w i n g questions 
to the Woodbury County Supervisors, and have 
been Informed by the Supervisors that the A t t o r 
ney General's O f f i c e had f u r n i s h e d them wi t h a 
l e g a l o p i n i o n on the f o l l o w i n g questions, how
ever, we do not have these opinions In our 
o f f i c e , nor can we f i n d where they have been 
reported, and the County Board Is unable to 
l o c a t e your c o p i e s . The questions were as 
f o l l o w s : 

" 1 . Can the Board of Supervisors employ an 
Attorney f o r $4600 .00 per year to advise them? 
Can the Board of Supervisors employ an attorney 
at $4600 ,00 per year to proceed In under 2 3 0 . 2 7 
of the 1954 Code r o r support of Insane* Can 
the Board employ an attorney f o r the Probation 
O f f i c e to handle Uniform Support cases under 
252A of the 1954 Code of Iowa. 
" 2 . Can the S h e r i f f charge 9c per m i l e s as 
mileage of Deputies and r e c e i v e 2c per m i l e 
•kick-back' from each of the Deputies? 
"3. Can the s h e r i f f rent the quarters In the 
Court House which were provided f o r him, and he 
does not use f o r h i s own purposes?" 
In reference to the above we advise as f o l l o w s . 
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1. Insofar as the power of your Board of Supervisors Is 
concerned t o employ an attorney at $4600.00 per year to advise 
them, we r e f e r you to op i n i o n s appearing In the Reports as f o l 
lows: 1938 at page 536 and 1928 at page 442, and to op i n i o n s 
Issued March 6, 1920 and February 16, 1925. copies of which l a t t e r 
o p i n i o n s are herewith attached. 

2. We f i n d no o p i n i o n a u t h o r i z i n g your Board of Super
v i s o r s to employ an at t o r n e y t o proceed under Sec. 230.27. Code 
1954, to the c o l l e c t i o n of claims f o r the support of insane, nor 
do we f i n d an o p i n i o n g r a n t i n g a u t h o r i t y to the Board to employ 
an attorney f o r the Probation O f f i c e to handle Uniform Support 
cases under Chapter 252A/code 1954. > 

3. We f i n d no o p i n i o n a u t h o r i z i n g the s h e r i f f to charge V^^-^-C 

9c per m i l e as mileage of deputies and r e c e i v e 2c per m i l e k i c k - ^ f K V ' 
h A ft ? V} 

back from each of the de p u t i e s . However, the undersigned has 11 * 
i 

r e c o l l e c t i o n of t h i s matter being submitted to the Department some 
i' 

years ago and found an arrangement of that character being per
m i s s i b l e under the then e x i s t i n g s t a t u t e . 

AM^ ' A ' x o 

4. We f i n d no o p i n i o n i n t e r p r e t i n g a s t a t u t e to grant the\ \h^^' 

s h e r i f f a u t h o r i t y to rent quarters in the court house provided f o r ^a^-Ys^-him but which he does not use. r n$\ 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 
Enc. 



Ames, Iowa 

Oct. 10, 1957 

Hr. Eugene B. Kelson 
County Attorney 
Jefferson, Iowa 
Dear .Mr, Mel a on; 
We have your request for an opinion cm the following question; 

*Ie the Iowa Highway Commission liable for drainage 
assessments levied in an established d i s t r i c t for 
a new improvement therein, upon right of way acquired 
within the corporate limits of a olty or town under 
Section 5 of Chapter 148, of the 56th G« A.?" 

there are various statutes which are pertinent to any determination of 
this matter. They are set out below in their entirety for convenient 
reference. 

3°&*2 Definition of road systems. The following 
words and. phrases when used in this chapter or in 
any chapter of the code relating to highways shall 
respectively have the following meaning: 

1. Primary roads. The term "primary roads* or 
"primary roaa system" shall Include those main market 
roads and highways t r a f f i c arteries, outside of c i t i e s 
and towns, which have been designated as primary roads 
under section three hundred thirteen point two (313.2), 
or which may hereafter be so designated as the law 
may provide. 
313.2 "Head systems8 defined. The highways of the 
state tere, tor the purposes of this chapter, divided 
into two systems, to wit; the primary road 
system and the secondary road system. The primary 
road system shall embrace those main market roads 
(not including roads within c i t i e s and towns) which 
connect a l l county seat towns and c i t i e s arid main 
market centers, and which have already been designated 
as primary roads under chapter 241, code of 1924; 
provided, that the said designation of roads shall 
be, with the oonsent of the federal authorities, sub
ject to revision by the state highway commission.... 
389.14. "Spade" as streets. Such portions of a l l 
roads as l i e within the limits of any city or town 
shall conform to the direction and grade end be sub-
Jeot to a l l regulations of other streets in such 
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town or city, 
391.1 Definitions. The following words as used i n 
this chapter shall have the meanings as stated: 
3* The word "street" shall include highway, avenue, 
alley and public plaae* 
Previous to the enactment of Ch. 143, Acts of the 56th 0. A., 

commonly known as the controlled access law, that part of any primary 
highway within a city or town was a primary road extension and, by 
express enactment of the legislature, not a part of the primary road 
system. The state Highway Commission, by Seo. 306,3 was vested with 
jurisdiction and control of primary roads. It has no Jurisdiction and 
control over primary road extensions, which by Sec, 391*1 (3)# Sec* 389*14 
and Sec. 306.2(1) are designated as city streets and are under the 
oontrol of the city . In support of this see Si&ith v. City of Algona 
232 Iowa 362. <371). 

The State Highway Commission and ci t i e s and towns, as well as drainage 
d i s t r i c t s are a l l creatures of the legislature and are, of course, subOeot 
to the laws enacted by the legislature. 
The legislature has directed the procedure for payment of special 
assessments against primary roads by enacting section 4-55.50, Code of 
1954 which reads as follows t 

455.50 Public highways. When any public highway 
extends into or through a levee or drainage dis
t r i c t , the commissioners to assess benefits shall 
asoertaln and return in their report the amount 
of benefits and the apportionment of costs and 
expenses to such highway, and the board of super
visors shall assess the same against such highway. 

Such assessments against primary highways shall 
be paid by the state highway commission from the 
primary road fund on du© cert i f i c a t i o n of the 
amount by the county treasurer to said commission, 
and against a l l secondary roads, from the secondary 
road construction fund or from the secondary road 
maintenance fund, or from both of said funds. 

That section i s clear In that It direots the State Highway Commission to 
pay assessments against primary highways. By definition a primary road 
extension i s not a primary road so i t could not be Intended by Sec. 455*50 
that assessments against primary road extensions could so be paid. 
In case there i s doubt the next section of the Code of 1954 that we 
resort to is Sec* 459.3 which i s set out below: 

459.3 Assessments—notice. When the streets, 
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alleys, public ways, or parks or lots or parcels 
including railroad rights of way of any incor
porated town or city, or oity under special charter, 
so Included within a levee or drainage d i s t r i c t , 
w i l l be beneficially affeoted by the construction 
of any lmplrovement In such d i s t r i c t , i t shall be 
the duty of the commissioners appointed to class
i f y and assess benefits to estimate and return 
In their report the percentage and assessment of 
benefits to such streets, alleys* publlo ways, and 
parks, or lots or parcels Including railroad 
rights of way and notice thereof shall be served 
upon the clerk of such Incorporated town or city, 
irrespective of the form of government, and upon 
owners of lots, parcels, and railroad rights of 
ways so assessed* 

From the above section i t can readily be seen that c i t i e s or towns are 
dlreoted to pay assessments on streets, alleys and public woys. By 
reference to the code sections cited It can be seen that primary road 
extensions are city streets. They can be nothing else* 
The question we now come to i s whether or not acquisition of fee simple 
t i t l e to land inside the corporate limits of a city or town acquired 
under authority of Gh. 148 Acts of the 56th 0, a . has so changed the 
law as to render4 the State by and through i t s agent, the Highway 
Commission, liable to pay special drainage assessments on right of way. 
It must be remembered that the Iowa Highway Commission i s an agency, or 
part of the state and that as such i t partakes of the sovereignty of 
the state and the immunities of the state. The state is. not l i a b l e 
for taxes or special assessments except as i t may have consented thereto, 
Section 455.50 i s the consent of the Stat© to the assessment of primary 
roads. There i s no such consent found in the code with respect to primary 
road extensions. 
Because of the faot that the state must consent to special assessments 
i t makes no difference whether the state owns an easement or a fee 
simple t i t l e i n i t s primary highways or that i t has the fee simple 
t i t l e to real estate within the corporate limits of a city or town. 
There i s nothing to be found i n Ch, 143, Acts 56th £*. A, which evidences 
an Intent that the state has consented to pay drainage assessments on 
land i t owns In a city or town. Only primary roads are subject to 
special drainage assessments. 
Therefore the answer to your question i s in the negative. 

Yours very truly, 

C. J . Lyman 
CJLsjs 



AERONAUTICS 'COMMISSION: PUBLICATIONS; 
Various samples of publications examined to determine whether charge must be 
therefor under 57th G.A., Ch. 56. 

October 11, 1957 

Mr. L. V?. Wolvertoa 
A i r Enforcement Officer 
Iowa Aeronautics Commission 
L o c a l 

Dear S i r : 

Receipt i s acknowledged of your l e t t e r of October 1 i n which you submit the 
following: 

H A t the most recent moating i n September of the Board of Commissioners 
of the Iowa Aeronautics Commission, i t was voted unanimously by the 
o,uorum i n attendance t o request a written opinion from the o f f i c e of 
Attorney General on the necessity of charging for various pieces of 
printed natter d i s t r i b u t e d by t h i s Commission and herein described. 
w l . Iowa A i r Charts, a navigational aid distributed to a l l duly 
registered airmen and a i r c r a f t owners. 

"2. Iowa Airport Directory - l i s t i n g various registered airports and 
f a c i l i t i e s available. Distributed to a l l duly registered airmen and 
a i r c r a f t owners. 

"3. Notice Posters - setting forth the statutory requirements of 
various aviation *people' to comply. For display at registered land
ing areas. 

"4. General information type materials such as sunrise - sunset charts, 
radio frequency charts, and visual navigation aids, to be distributed to 
a l l duly registered airmsr and a i r c r a f t owners. 

> 

"5. Copies of statutes /Effecting aeronautics i n Iowa and rules and 
regulations of the coiamission to be distributed t o registered landing 
areas i n f u l l and i n part to ind i v i d u a l s , as p a r t i c u l a r l y concerned. 

"With exception of point 5 above, a l l the printed materials outlined above 
have been distributed from D to 12 years prior to the 07 General A s s e m b l y . " 



Mr. L. W. Wolverton — 2 October 11, 1957 

Your questions arise under Chapter 56, Sections 2 and 3, Acts of the F i f t y -
seventh General Assembly. Section 2 provides as follows: 

"Section seventeen point twenty-seven (17.27), Code 1954, i s hereby 
amended by adding the following: 

"'When such publications paid for by public funds furnished by the 
state, contain reprints of statutes or departmental rules, or both, 
they s h a l l be sold and distributed at cost by the department order
ing same. Such publications s h a l l be obtained from the superintend
ent of pr i n t i n g on r e q u i s i t i o n by the department and the s e l l i n g 
price s h a l l be determined by the p r i n t i n g board by dividing the t o t a l 
cost of p r i n t i n g , paper and binding by the number printed. Said price 
s h a l l be set at the nearest multiple of ten (10) to the quotient thus 
obtained. D i s t r i b u t i o n of such publications s h a l l be made by the 
superintendent of p r i n t i n g g r a t i s to public o f f i c e r s , purchasers of 
licenses from state departments required by statute, and departments. 
Funds from the sale of such publications s h a l l be deposited monthly 
in the general fund of the s t a t e . r " 

Section 17.23, Code 1954, as amended by Section 3 of said Act provides as 
follows: 

"Price of departmental reports. The state printing board s h a l l 
establish and f i x a s e l l i n g price for a l l other state departmental re
ports and any other state publications i t may designate, which price 
per volume sh a l l be the amount charged any person, other than public 
o f f i c i a l s , who may desire to purchase the same; such price s h a l l cover 
the cost of printing and d i s t r i b u t i o n . The state p r i n t i n g board may 
distri b u t e gratis to such state or lo c a l public o f f i c i a l s , or o f f i c e s , 
i t may deem necessary, copies of departmental annual reports." 

Section 328.12, Code 1954, provides i n pertinent part as follows: 

"The (aeronautics) commission s h a l l have the following powers and 
duties: 
Ml'J & S<! J!: ft! 

"3. I t sh a l l keep on f i l e at the o f f i c e of the commission, for public 
inspection, a copy of a l l i t s rules and regulations with a l l amendments 
thereto, and mail copy thereof to a l l registered landing areas i n t h i s 
state. A l l such rules s h a l l take effect t h i r t y days after such mailing. 

"4. I t s h a l l , insofar as i s reasonably possible, make available the 
engineering and other technical services of the commission, without 
charge, i n connection with aeronautics." 
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Assuming authority exists for the publication of the f i v e types of items to 
which your inquiry r e f e r s , attention i s addressed to the application of the quoted 
statutes to said items as follows: 

1. From an examination of the sample submitted with your l e t t e r , i t appears 
that Iowa A i r Charts are not reprints of statutes or rules within the meaning of 
Fifty-seventh G. A., Chapter 56, Section 2, nor are they departmental reports within 
the meaning of Section 17.23, Code 1954, as amended by Fifty-seventh G. A., Chap
ter 56, Section 3. I t further appears they are "technical services" within the 
meaning of Section 328.12(4), Code 1954, and may therefore be given free d i s t r i b u 
t i o n as therein provided. 

2. From an examination of the sample submitted with your l e t t e r , i t appears 
that the Iowa Airport Directory i s not a reprint of statutes or rules nor i s i t a 
departmental report within the meaning of quoted statutes. I t may, therefore, be 
given free under Section 328.12(4) for the reason that i t contains technical data 
pertaining to navigation, rumvay orientation, elevation, and landing obstructions. 

3. From an examination of the sample submitted with your l e t t e r , i t appears 
that the "Notice Poster" i s not a reprint of statutes or rules for the reason that 
i t states the effect of the statute rather than d i r e c t l y quoting the statute. Since 
i t i s obviously not a departmental report, you are advised that the amendments of 
the Fifty-seventh General Assembly do not prevent continuation of free d i s t r i b u t i o n . 

4. Fron an examination of the samples submitted you are advised that sunrise-
sunset charts, radio frequency charts, and visual navigation aids are not reprints 
of statutes or rules nor are they departmental reports and may, therefore, be con
tinued on free d i s t r i b u t i o n under Section 328.12(4). 

5. The f i f t h category of publication described i n your l e t t e r i s subject to the 
provisions of Fifty-seventh G. A., Chapter 56, Section 2 as i t i s expressly described 
by you as consisting of "copies of statutes. . .and rules and regulations". There
fore, under the terms of said section, materials consisting of copies of pertinent 
statutes may be distr i b u t e d free to: 

(a) Public officers, and 
(b) Purchasers of licenses 

Further, frae d i s t r i b u t i o n of materials consisting of copies of rules and regulations 
may bo made to: 

(a) Public o f f i c e r s , 
(b) Purchasers of licenses, and 
(c) Eegistered landing areas i n t h i s state as expressly required i n Section 

328.12(3), supra, as part of the procedure necessary to make such rules take effect. 

D i s t r i b u t i o n of copies of statutes and rules to any other recipients than 
specified above must be charged for under the provisions of Fifty-seventh G. A., 
Chapter 56, Section 2. 

Very t r u l y yours, 

LCA:md 
LEONARD C. ABELS 
Assistant Attorney General 



MEDICAL EXAMINERS: 
1. A second examination under Sec. 147.81 must conform i n scope to the d e f i n i t i o n of 
"an examination" contained i n Sec. 148.3. 

2. "Second examination" may not be given without fee a f t e r e x p i r a t i o n of the s t a t u t o r y 
p e r i o d expressly provided i n Sec. 147.81, 

October 11, 1957 

Mr. fionald V. Sai 
Executive Secretary 
Board of Medical Examiners 
Department of Health 
L o c a l 

Dear Mr. Saf: 

Receipt i s acknowledged of your l e t t e r of October & os f o l l o w s : 

"The board of medical examiners respectfully request u l e t t e r opinion 
i n reply to sev e r a l questions that do not appear to be sp3ci£ically 
answered by Section 147.01 of the 19f:4 Code of 

"An applicant for licensure f a i l e d one subject i n his f i r s t nodical 
examination before the board and did not roquest a second examina
tion within 14 ROfiths after the f i r s t examination. 

"1. ilay tho board re-examine the above applicant only i n the subject 
i n which he f a i l e d i n the f i r s t examination? 

"2. Is the board required by statute to c o l l e c t an additional $25.00 
license examination fee from the above applicant?" 

Section 147.61 provides as follows: 

"Second examination. Any applicant f o r a license who f o i l s i n his 
examination s h a l l be e n t i t l e d to a second examination without f u r 
ther fee at any time within a period of fourteen months after the 
f i r s t examination." 

Section 140,3 provides i n pertinent part as follows: 

"Each applicant for a license to practice medicine s h a l l : 

"2. Pass an examination prescribed by the medical examiners i n the 
subjects of anatomy, chemistry, physiology, materia medica and 



Hr. Bonald V. Saf — 2 October 11, 195? 

and therapeutics, o b s t e t r i c s , pathology, theory and practice, and sur
gery; but In the subjects of materia and therapeutics, and theory and 
practice, each applicant s h a l l be examined i n accordance with the 
teachings of the school of medicine which he desires to practice. The 
board of medical examiners may require written, oral and p r a c t i c a l 
examinations of the applicant. . 

From the quoted sections, i t i s apparent that what an applicant must do to 
qualify for license i s "Pass on examination". The s p e c i f i c subjects to be covered 
i n the examination are expressly set f o r t h i n Section 148.3. I t i s of considerable 
significance that the statutes r e f e r to an examination rather than a series of ex
aminations. Since Section 147.81 refers expressly to "a second examination" rather 
than to " p a r t i a l examination" or "re-examination i n subjects f a i l e d " i t i s my impres
sion that such second examination must be "an examination" of the f u l l scope of sub
j e c t matter defined i n Section 148.3 and not merely a portion or s p e c i f i c subject 

} area constituting part of "an examination" thereunder. I f only a p a r t i a l examination 
were intended the l e g i s l a t u r e presumably would have referred to i t as such as was 
done i n Section 147.41. I f the l e g i s l a t u r e had intended to require only re-examina
ti o n i n subjects f a i l e d i t presumably would have so specified as i t did i n Section 
146.16 on Basic Science Examinations. 

Thus, i n answer to your questions: 
] 1. Second or subsequent examinations should be of s u f f i c i e n t scope to consti

tute "an exaainatlon" as defined i n Section 140.3. 

2. Since the fourteen-month period prescribed by Section 147.81 has expired 
i n the fact si t u a t i o n you describe the applicant i s e n t i t l e d to no exemption from 
fee. 

Very t r u l y yours, 

U-ONAED C. ABELS 
Assistant Attorney General 

LCA:rad 

i 



TOWNSHIP POLLING PLACES: S i t u a t i o n s i n which S e c t i o n 49.10 on p o l l i n g places 
Courthouses apply analyzed. 

October 11, 1957 

Mr. James W. Hudson 
Pocahontas County Attorney 
Pocahontas, Iowa 

Dear Sirs 

Heceipt i s acknowledged of your l e t t e r of October 3 as follows: 

" I would l i k e to have an opinion from your o f f i c e i n regard to the f o l 
lowing si t u a t i o n : As of July 1, 1957, the Pocahontas Community School 
D i s t r i c t was organized r e s u l t i n g i n the consolidation of considerable 
t e r r i t o r y surrounding the Town of Pocahontas. The new School Board i s 
i n the process of disposing of the country schools and school s i t e s no 
longer needed. In three of the affected townships which surround Poca
hontas, the sale of these school s i t e s w i l l deprive said townships of a 
p o l l i n g place for elections. The township trustees of the three town
ships are considering the acqui s i t i o n of a school house and s i t e as a 
township h a l l pursuant to Chapter 360 of the 1954 Code of Iowa. The 
sole purpose i n acquiring these s i t e s would be for a p o l l i n g place so 
that the various townships could vote separately as a unit. They do 
not seem to want to have the Board of Supervisors under Chapter 49 con
solidate voting precincts. 

"The Town of Pocahontas i s located within Center Township, which i s an 
area consisting of approximately f i v e sections of land. The three town
ships affected by t h i s reorganisation a l l border on Center Township, Of 
course, voters i n Center Township precinct a l l vote at the Courthouse i n 
Pocahontas. My pa r t i c u l a r question i s whether or not under Section 49.10 
of the 1954 Code of Iowa, the Board of Supervisors can provide p o l l i n g 
places i n separate rooms i n the Courthouse for each of the three town
ships affected so that they would s t i l l be voting as a separate precinct. 
Inasmuch as time i s of the essence due to the current sale of school 
s i t e s by the School Board, I would l i k e at least an informal opinion at 
your e a r l i e s t convenience." 
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Section 49.10, Code 1954, provides as follows: 

" P o l l i n g places for certain precincts. P o l l i n g places for precincts out
side the l i m i t s of a c i t y , but within the township, or o r i g i n a l l y within 
and set off as a separate township from the township i n which the c i t y i s 
i n whole or i n part situated, and a p o l l i n g place for a township which 
en t i r e l y surrounds another township containing a c i t y , may be f i x e d at 
some room or rooms i n the eourthouse or i n some other building within 
the l i m i t s of the c i t y as the board of supervisors may provide." 

Tables g e a r i n g at lie back of the Session Laws of the F i f t y - S i x t h and F i f t y -
Seventh General Assemblies r e v e a l h o amendments to Section 49.10 subsequent to i s 
suance cf the 1954 Code. 

Pri o r opinions annotated under Section 49.10 I. A. C. deal only Kith situations 
where the c i t y i s located i n the same township. 

I t therefore appears that p r o v i s i o n of p o l l i n g places in rectus i n the Court
house mic'ur S e c t i o n 49.10 i s limituo. to the situations specified therein which are: 

1. Precincts outside t;*e c i t y but within the same township. 
2. Precincts i n townships which, were at some tim in H s t o r y p a r t cf the town

ship i n which the c i t y i s l o c a t e d . 
3. Precincts i n a township which e n t i r e l y surrounds the township i n which the 

c i t y i s located. 

Onder the facts stated i n your l e t t e r , i t appears that only p o s s i b i l i t y num
ber 2 might effect the desired r e s u l t , Whether or not i t does must be ascertained 
from your local h i s t o r i c a l records. 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:md 



MINORS: The presumption of l e g i t i m a c y of a c h i l d born i n wedlock i s t h e o r e t i c a l l y 
r e b u t t a b l e but f o r p r a c t i c a l purposes i s as nearly c o n c l u s i v e as a nresumtion may 
c o n s t i t u t i o n a l l y become. 

October 11, 1957 

8r. Newt Drabelm 
Wright County Attorney 
Clarion, Iowa 
Pear Sir: 

Receipt i s acknowledged of your letter of October 6 as follows3 
HThls 01fice i s requesting your opinion regarding the following matter: 
"FACXS: That a woman conceived during June, 1955, and the mn respon
sible terminated the acquaintanceship upoa learning the woman wus 
pregnantj that approximately five (5) months after conceiving the 
woman married a man just released from the Artued Services; that as a 
result of tho conception of Juno, 1955, «. child was born t>ti ISarch 7, 
1956, and that the child was never legally adopted. 
*QUi3tI2S: (1). In i t possible to distinguish between your opinion 
of August 7, 1945, whereby, you state i a answer to question »3 l a 
said opinion that there Is a possibility of j u d i c i a l determination 
of piarentage and State vs. Shooaiaker. 62 Iowa 343, itliich states on 
page 344 that no j u d i c i a l determination Is possible because husband 
conclusively presumed to be father? (2). Could an action be brought 
against the natural father pursuant to lorn Code Chapter 675 (1954), 
notwithstanding the abeve cited case?" 
In answer to your f i r s t question, the distinction between the case decision 

and prior opinion of this office cited i n your letter appears to be that the case 
decision was l a a proceedings wherein Jjtjc State was p l a i n t i f f . The later deci
sion i n Wallace v. Wallace. 137 Iowa 37, cited in the opinion at page 77 of the 
1946 Report of this office (August 7, 1945) was an onnuJUaent proceeding brought 
by the husband under what i s now Section 590.19(2) of the Cede. I t would, there
fore, appear that a l l the decision i n the 62 Iowa case stands for i s that the 
St8te iaay not question the legitimacy of an offspring born i n wedlock. 

In answer to your second question, Section 675.8 provides as follows: 



Mr. Newt Draheira —2 October 11, 1957 

"Who nay institute proceedings. The proceedings stay be brought by the 
toother, or other interested person, or i f the child i s or i s l i k e l y to 
be a public charge, by the authorities charged with i t s support. After 
the death of the mother or in case of her d i s a b i l i t y , i t may also be 
brought by the child acting through i t s guardian or next friend." 

Thus, the simplest and most direct answer to your question i s that an action under 
Chapter 675 may be brought because the statute expressly authorizes i t . However, 
in view of the presumption of legitimacy of children born in wedlock tho bringing 
of such action, although authorized, would appear l i k e l y to prove in most, i f not 
a l l , instances a waste of time. The presumption of legitimacy i s not conclusive 
despite the dicta used i n some case decisions. Under a constitution providing 
for due process there can, s t r i c t l y speaking, be no such thing as a "conclusive** 
presumption. Bowever, in the type of case at hand the strong presumption coupled 
with the inherent d i f f i c u l t y in producing proof of the clear convincing nature 
necessary to rebut i t makes the presumption conclusive in effect except for pur
poses of theoretical discussion. The type end degree of proof necessary to rebut 
the presumption can be speculated upon for purposes of constructing a hypothetical 
Illustration but w i l l prohably never be available i n an actual case. 

Very truly yours, 

LCAmd 

LEONARD C. AfiiiLS 
Assistant Attorney General 



CONSERVATION COMMISSION: f e e s r e c e i v e d under A c t l a t e r d e c l a r e d 
unconst i t u t i o n a l . 

1. Persons p a y i n g f e e s w i t h n o t a t i o n on check of 'under p r o t e s t 1 

a r e not e n t i t l e d to a r e f u n d . 

2. Persons p a y i n g f e e s w i t h o u t p r o t e s t a r e not e n t i t l e d t o a 
r e f u n d . 

3- No reimbursement s h o u l d be made by the C o n s e r v a t i o n Commission. 
A c l a i m w i t h the L e g i s l a t u r e can be made a t the o p t i o n of the 
c l a i m a n t . 



October 11, 1957 

Mr. Bruce F. S t l l e s 
Conservation D i r e c t o r 
State Conservation Commission 
L o c a l 
Dear S i r : 

In your l e t t e r of March 19» 1957, you set out the f o l l o w i n g 
f a c t s and ask the f o l l o w i n g questions; 

"In March 1954 The State Conservation Commission, 
a f t e r d i s c o v e r i n g a lack of u n i f o r m i t y In fees 
charged f o r commercial dock permits under the 
a u t h o r i t y of Section 111.4 Code 1954, took the 
f o l l o w i n g a c t i o n as shown by t h i s excerpt from 

I the commission meeting of March 22 and 23, 1954: 
'"Fees f o r Boat Docks 
M , M r . Rush explained that in the past in some 
cases a charge of $25.00 has been made f o r com
mercial boat dock permits, and In other instances 
no charge has been made f o r such dock permits. 
Mr. Rush c i t e d the law whereby a maximum of 
$25.00 and a minimum of $10.00 Is to be charged 
f o r s t r u c t u r e s used f o r commercial purposes. He 
explained that the Commission has the power to 
e s t a b l i s h the fees w i t h i n the range of a minimum 
of $10.00 and a maximum of $25.00 at I t s own 
d i s c r e t i o n . 
"'Mr. Rush f u r t h e r explained that the number of 
commercial boats operated ranges from 3 to 66, 
and he f e l t a graduated s c a l e , depending upon the 
number of boats involved, should be charged f o r 
such docks. 
" ' A f t e r c o n s i d e r i n g the fees to be charged f o r 
commercial boat docks at length, I t was moved and 
seconded that a dock permit fee of $10.00 be 
charged the commercial boat operator with 10 row 
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boats or l e s s ; and that a dock permit f e e of 
$25.00 be charged commercial operators with 
more than 10 row boats. 
"•AYE: Oinges, Hannan, Pearson, Stanton, Trost 
"'NAY: 
"'ABSENT: F o s t e r , Reynolds 
"'Motion C a r r i e d ' 
"In accordance with the foregoing a c t i o n of 
the commission t h i s department proceeded to 

i l i c e n s e commercial docks on the b a s i s of the 
fees set f o r t h above. This a c t i o n was Immed
i a t e l y challenged by f o u r commercial boat 
operators, namely, C e c i l J . Nelson, A l b e r t 
Gregerson, Dan Hoeman, and H. C. Beard, and 
they brought a c t i o n against the S t a t e t e s t i n g 
the c o n s t i t u t i o n a l i t y of Section 111.4. 

J "The case was not t r i e d u n t i l June 27, 1956, 
and a t that time Judge Fred M. Hudson r u l e d 
parts of Section 111.4 to be u n c o n s t i t u t i o n a l . 
A copy of the courts d e c i s i o n Is enclosed here
w i t h . 
"During the p e r i o d of l i t i g a t i o n the p l a i n t i f f s 
deposited the amount of t h e i r annual dock permit 
fees with the C l e r k of the Court to be returned 

) to them i f t h e i r plea was sustained or to be 
paid to the Conservation Commission If they l o s t 
t h e i r case. Since the r u l i n g of the court sus
tained the p l e a of the p l a i n t i f f s the Conserva
t i o n Commission d i d not c o l l e c t these fees. 
"During the p e r i o d u n t i l June 27, 1956, the Con
s e r v a t i o n Commission continued to enforce Sec
t i o n U1.4 and to c o l l e c t fees in accordance 
with the Commission a c t i o n of March 22, 1954 
from other commercial c o n s t r u c t i o n permits. 
Several commercial operators paid t h e i r dock 
fees 'under p r o t e s t ' and so i n d i c a t i n g t h e i r 
p r o t e s t by a n o t a t i o n on t h e i r check. 
"The Conservation Commission has now received 

) a request f o r refund of fees paid f o r commercial 
dock permits from Mr. Wally Mendenhall, operator 
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of Clements Cottages on Lake OkoboJ1, who was 
one of the commercial operators who paid h i s 
fee 'under p r o t e s t * . 
"The State Conservation Commission now respect
f u l l y requests the o p i n i o n of the State Attorney 
General as to the f o l l o w i n g : 
"1. Are persons who paid fees 'under p r o t e s t ' 
f o r commercial dock permits p r i o r to June 27, 
1956 e n t i t l e d to a refund of fees patfd to the 
Conservation Commission? 
"2. Are other operators who paid fees f o r com
mercial dock permits without p r o t e s t e n t i t l e d 
to a refund? 
"3. If the answer to e i t h e r (1) or (2) above 
is In the a f f i r m a t i v e f o r whet period are they 
e n t i t l e d to refunds? 
"4. If operators are e n t i t l e d to refunds are 
these refunds to be paid through l e g i s l a t i v e 
claims or by reimbursement from t h i s department." 
In answer to your f i r s t question I wish to b r i n g to your 

a t t e n t i o n the f o l l o w i n g quotation from 48 A. L. R. 1386: 
"Since the recognized r u l e i s that there can be 
no recovery in the case of a v o l u n t a r y payment, 
and that there can be a recovery when the pay
ment i s i n v o l u n t a r y , the main Issue in the cases 
d e a l i n g with the question appears to be whether 
the payment of the tax was v o l u n t a r y or Involun
t a r y , i t has been g e n e r a l l y held that a mere 
pro t e s t against paying, In the absence of any 
fraud or duress, i s a voluntary payment, and 
that one who pays a tax In such a manner cannot 
recover the amount p a i d , even though the law Is 
unconst i t u t l o n a l . " 
The answer to your f i r s t question Is in the negative. 
The answer to your second question i s in the negative. In 

the absence of f r a u d , d e c e i t , duress or mistake of f a c t , the money 
cannot be recovered back ( E a i l e y v. Town of P a u l i n a , 69 Iowa 463, 
K r a f t v. C i t y of Keokuk, 14 Iowa 86, Espy v. Town of Fort Madison, 
14 Iowa 226). 
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No answer i s req u i r e d to your t h i r d question as questions 
(1) and (2) are answered In the negative. 

I am of the o p i n i o n that no reimbursement from your Depart 
ment can be made upon the f a c t s o u t l i n e d i n your l e t t e r . The 
f i l i n g of a c l a i m w i t h the L e g i s l a t u r e i s a le g a l remedy granted 
by the L e g i s l a t u r e and can be pursued at the o p t i o n of any a l 
leged claimant. 

Very t r u l y yours. 

JAMES H. GRiTTON 
A s s i s t a n t Attorney General 

JHG:MKB 



CLERK OF GRAND JURY; The j f i V p o s i t i o n s of C l e r k of the 
Grand J u r y and s e c r e t a r y t o County A t t o r n e y a re not i n c o m p a t i b l e 
and the person o c c u p y i n g both p o s i t i o n s may be p a i d compendati6n 
f o r these s e p a r a t e s e r v i c e s ; the r a t e f o r s e r v i n g as C l & r k of 
t h e Grand J u r y i s f i x e d by §770.19, Code 1954. 

October 14, 1957 

Mr. T. C. Poston 
Wayne County Attorney 
Cor ydon, Iowa 
Dear S i r ; 

This w i l l acknowledge r e c e i p t of yours of the 11th Inst. 
In which you submitted the foll o w i n g ? 

"Since I was e l e c t e d County Attorney of Wayne 
County In the f a l l of 1954, I have had a number 
of cases which I took before the Grand Jury. 
In each of those cases, my secr e t a r y acted as 
c l e r k of the Grand Jury. The county h i r e s my 
secre t a r y and pays her compensation. Each time 
she acted as c l e r k of the Grand Jury, I turned 
In a c l a i m f o r her compensation as allowed by 
law, which claims were allowed and paid. 
"The l a s t time, however, that I turned In a 
c l a i m so that she could receive her compensa
t i o n as the c l e r k of the Grand Jury the c l a i m 
was turned down and compensation refused. The 
reason they gave was that she was already hold
ing the o f f i c e of Secretary to the County A t t o r 
ney and that she could not perform the d u t i e s as 
se c r e t a r y to the County Attorney and a l s o act as 
c l e r k of the Grand Jury and receive compensation 
f o r both at the seme time, 

"With the above in mind, I have the f o l l o w i n g 
quest ions; 
" i . Are the p o s i t i o n s of c l e r k of the Grand 
Jury and secr e t a r y to the County Attorney, when 
the l a t t e r Is paid by the county, Incompatible? 

"2. If the above question i s answered in the 
negative, then i s there anything to prevent the 
County Board of Supervisors from paying the 

<5 7-/^., 
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sec r e t a r y to the County Attorney when she acts 
as such on any given day and a l s o pay her f o r 
a c t i n g as c l e r k of the Grand Jury on the same 
day?" 
In r e p l y thereto I advise as f o l l o w s : 
1. In answer to your question #1, I am of the opinion 

that the p o s i t i o n s of the c l e r k of the Grand Jury and secr e t a r y 
to the County Attorney are not Incompatible. I n c o m p a t i b i l i t y 
Is a r u l e a p p l i c a b l e to o f f i c e s . The p o s i t i o n of the c l e r k of 
the Grand Jury Is a s t a t u t o r y o f f i c e . The secr e t a r y of the 
County Attorney Is an employee. 

2. In answer to your question #2, I would advise you 
that your County Board may l e g a l l y pay the se c r e t a r y to the 
County Attorney when she acts as such and a l s o pay her f o r the 
time that she a c t u a l l y serves the Grand Jury as c l e r k on the 
same days. The compensation of the c l e r k of the Grand Jury Is 
provided by Section 770.19, Code 1954, which s t a t e s : 

"770.19 Compensation. Such c l e r k s h a l l r e 
ce i v e compensation at the r a t e of eight d o l 
l a r s per day f o r time a c t u a l l y and n e c e s s a r i l y 
employed In the performance of the du t i e s pre
s c r i b e d In t h i s chapter." 
According to t h i s s t a t u t e the c l e r k i s paid at the rat e of 

$8.00 per day according to the time that a c t u a l l y and n e c e s s a r i l y 
is given to the performance of the c l e r k ' s d u t i e s . Her time other
wise may be compensated f o r s e r v i c e s as se c r e t a r y . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 



AGRICULTURE: ANIMAL INDUSTRY AND BRUCELLIN Ib. i n e w o r a s " i 
, s h a l l be u n l a w f u l " a p p e a r i n g i n §164.11 as amended by Ch. 99, ,§£ 
'Ac t s 57th G. A., a r e s u f f i c i e n t t o p l a c e such amended s e c t i o n ; 5 , ? 
w i t h i n the p u r v i e w o f §687.6 and §687.7, making performance \V 

* o f any a c t p r o h i b i t e d by s t a t u t e an i n d i c t a b l e misdemeanor \ 
>where no s p e c i f i c p e n a l t y f o r v i o l a t i o n t h e r e o f i s s e t o u t . | 

October 14, 1957 

Mr. A. L. Sundberg, Chief . 
D i v i s i o n of Animal Industry 
Department of A g r i c u l t u r e 
B u i 1 d 1 n g 
Dear S i r : 

Receipt of your l e t t e r dated September 24, 1957, i s 
acknowledged, the same being set out in part hereunder; 

" i t has been c a l l e d to the a t t e n t i o n of t h i s 
o f f i c e several times during the past few days 
that Chapters 98 and 99, Acts of the re g u l a r 
session of the 57th General Assembly r e f e r r e d 
to as Senate F i l e 64 and 65 c a r r i e s no penalty 
c l a u s e . 

"Please review s a i d chapters and give us your 
o p i n i o n If there Is any law on the s t a t u t e 
books of Iowa to which t h i s amended s e c t i o n 
of the b r u c e l l o s i s law can be connected where
by the Department of A g r i c u l t u r e can press 
charges If a v i o l a t i o n should occur." 
Since Chapter 98 of the Laws of the F i f t y - s e v e n t h General 

Assembly does not contain m a t e r i a l of c r i m i n a l nature, presumably 
what Is meant by your l e t t e r Is that Section 164.11 of the Code, 
as amended by Chapter 99 of the Laws of the F i f t y - s e v e n t h General 
Assembly, c a r r i e s no penalty clause and as such Is perhaps un-
e n f o r c i b l e . 

In response to your Inquiry, your a t t e n t i o n Is d i r e c t e d 
to Section 164.11 of the 1954 Code of Iowa, as amended by Sec
t i o n 1 of Chapter 99, Acts of the F i f t y - s e v e n t h General Assembly, 
f o r convenience set out In part hereunder: 

"164.11 Conditions precedent to s a l e - excep
t i o n s . It shal1 be unlawful f o r any person to 

'/•• /<: -
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S e l l or t r a n s f e r ownership of any bovine 
animal unless I t i s accompanied by a negative 
b r u c e l l o s t s t e s t report Issued by an a c c r e d i t e d 
v e t e r i n a r i a n , conducted w i t h i n t h i r t y days. 
* * * * « « (Emphasis ours) 
Your a t t e n t i o n Is f u r t h e r d i r e c t e d to Sections 687.6 and 

687.7, 1954 Code of Iowa, reading as f o l l o w s : 
"687.6 P r o h i b i t e d a c t s - misdemeanors. When 
the performance of any act Is p r o h i b i t e d by 
any s t a t u t e , and no penalty f o r the v i o l a t i o n 
of such s t a t u t e Is Imposed, the doing of such 
an act Is a misdemeanor. 
"687.7 Pun Ishmen t f o r i n d i c t a b l e misdemeanors. 
Every person who Is co n v i c t e d of a misdemeanor, 
the punishment of which Is not otherwise pre
s c r i b e d by any s t a t u t e of t h i s s t a t e , s h a l l be 
punished by Imprisonment In the county J a i l 
not more than one year, or by f i n e not exceed
ing flvehundred d o l l a r s , or by both such f i n e 
and Imprisonment." 
I t Is the o p i n i o n of t h i s o f f i c e that the l a t t e r two Code 

se c t i o n s provide an e n f o r c l b l e penalty a p p l i c a b l e to the laws and 
re g u l a t i o n s made under Chapter 164 to which you r e f e r , and, Indeed, 
It'must be presumed that t h i s Is the penalty the L e g i s l a t u r e In
tended f o r the offenses concerned s i n c e It d i d not take s p e c i f i c 
a c t i o n In the matter. 

This reasoning w i l l , of course, apply with equal f o r c e to 
the s i m i l a r language set out at Section 7, Chapter 99, Acts of the 
57th General Assembly, upon I t s t a k i n g e f f e c t J u l y 1, I960, assum
ing no l e g i s l a t i v e changes Intervene. 

You w i l l note that Section 687.7 req u i r e s a punishment In 
excess of that which may be meted out by a j u s t i c e of the peace 
and, hence, enforcement must be by County Attorney Information or 
Grand Jury Indictment. 

T r u s t i n g t h i s has answered your i n q u i r y , l am 
Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHF:MKB 



HEAD NOTE- Property Taxes: Right of a taxpayer to obtain refund of real estate 
to« paid where real estate listed as containing more acres than was the fact, 

ycannot obtain refund. 
October 14, 1957 

Mr. Francis Fitzgibbons 
County Attorney 
602 Central Avenue 
Esthervjlle, Iowa 

Dear Mr. Fitzglbbons: 

This is to acknowledge receipt of your letter dated September 25, 1957, 
wherein you request an opinion as to whether the Board of Supervisors Is re
quired to refund real estate taxes paid by a taxpayer during the years 1951, 
1952, 1953, 1954, 1955, and 1956, where the land was listed as con
taining 143.56 acres and as a ratter of fact ssid tract contained only 129.95 
acres. 

Section 445.60 entitled: "Refunding erroneous tax," provides: 

"The board of supervisors shall direct the treasurer to refund 
to the taxpayer any tax or portion thereof found to have been erron
eously or Illegally exacted or paid, with all interest and costs actually 
paid thereon," 

As stated in your letter there is an opinion by the Attorney General of 
Iowa regarding this question. This opinion was written on June 28, 1922, 
and is found at page 123 0. A. G. 1922. Enclosed please find two copies 
of that opinion. 

Of course, the taxes for 1951 are barred by the statute of limitations. 
See Brown v. Painter, 1876, 44Iowa 368; Scott v. Chickasaw County 
1880, 53 Iowa47, 3 N.W. 820. 

It seems that this property was listed and described pursuant to government 
surveys, I have not read all of the cases set forth In Iowa Code Annotated section 
445.60. I suggest that the rules should be as set forth in the above A. G. 0. 
copy of which is enclosed all to the effect that the taxpayer is not entitled to a 
refund of taxes paid, 

Sf you have any further questions, please let me know. 

Very truly yours, 

FJPibmc Francis J . Pruss. 



AGRICULTURAL EXTENSION COIIMrn. i \[ ^ T ^ f t H f e Chap 107 Acts «th r
L a " ^ a g e contained in 

j ^ ^ K F T ^ r a l Extension Counct as'a Jllo^ttl^f U S | ?f 

management w i t h i n meaning Sf Chap. ( ^ l U l CoSe. ' ' 

Mr. T. C. Poston 
Wayne County Attorney 
Corydon, Iowa 
Dear S i r : 

Your l e t t e r of September 25, 1957, i s set out hereunder: 
"The Wayne County Board of Supervisors of t h i s 

) County being d i s s a t i s f i e d with past F a i r Manage
ment has worked out a plan with the LocaQ Exten
s i o n C o u n c i l . They propose to enter i n t o an 
agreement s e t t i n g f o r t h the purposes of 174.13 
of the 1954 Code of Iowa and lease to the Exten
s i o n Council the F a i r Grounds g i v i n g s a i d Coun
c i l the c o n t r o l and management thereof, subject 

j to the agreement and the laws pf Iowa. 
"The Extension Council w i l l then sublease the ^ 
Grounds, from /gar^to year, to the p r e s e n t l y ,.,/,' J1 

e x i s t i n g F a l r / ^ s o c h s t i o n or to some other - I 
•Society* qu a l i l f iXed t o re c e i v e s t a t e a i d . 
" I s there anything—W S e c t i o n ( j s 2 l ^ ^ r a n Y other 
p r o v i s i o n of the 1254 Code of Iowa that w i l l ren
der t h i s a c t i o n I l l e g a l ? Would the S o c i e t y q u a l i 
f y f o r State A i d under those c o n d i t i o n s ? " 
in r e p l y thereto your a t t e n t i o n Is d i r e c t e d the the f o l l o w * 

Ing s t a t u t o r y a u t h o r i t i e s set out In whole or In part hereunder. 
Chapter 107, Acts of the 56th General Assembly, s t a t e s : 

"Sec. 3. D e f i n i t i o n of terms. Whenever used or 
r e f e r r e d to in t h i s cHapter unless a d i f f e r e n t 
meaning c l e a r l y appears In the context (1) 'county 
a g r i c u l t u r a l extension d i s t r i c t * h e r e i n a f t e r r e 
f e r r e d to as 'extension d i s t r i c t * means a govern
mental s u b d i v i s i o n of t h i s s t a t e , and a p u b l i c 
body corporate organized in accordance with the 
pr o v i s i o n s of t h i s chapter f o r the purposes, 
with the powers, and subject to the r e s t r i c t i o n s 
h e r e i n a f t e r set f o r t h } * * * *" 

/ 0 ~* ? 7 



Mr. T. C. Poston October 18, 1957 

"Sec. 5. County a g r l c u l t u r a l extens Ion counct1 . 
There s h a l l be e l e c t e d fn each e x t e n s i o n ' d i s t r i c t 
and 'extension c o u n c i l ' c o n s i s t i n g of one e l e c t e d 
resident member from each of the townships, 

"Sec. 11. L1mltatlon on powers and act i v i t i e s 
of extension c o u n c i l . "~Ca; The extension coun-
cTl s h a l l have t o r i t s s o l e purpose the d i s s e m i 
nation of Information, the g i v i n g of I n s t r u c t i o n 
and p r a c t i c a l demonstrations on subjects r e l a t i n g 
to a g r i c u l t u r e , home economics, r u r a l and commun
i t y l i f e and the encouragement of the a p p l i c a t i o n 
of the same to and by a l l persons in the exten
sion d i s t r i c t , and the imparting to such persons 
of information on s a i d subjects through f i e l d 
demonstrations, p u b l i c a t i o n s , or other media. 

"(b) The extension d i s t r i c t , i t s c o u n c i l , or a 
member or an employee as a r e p r e s e n t a t i v e of 
e i t h e r one or the other s h a l l not engage in com
mercial or other p r i v a t e e n t e r p r i s e s , 
"(e) The extension c o u n c i l and i t s employed per
sonnel may cooperate w i t h , give information and 
advice to organized and unorganized groups, but 
shal1 not promote, sponsor, or engage in the 
or g a n i z a t i o n of "any group f o r any purpose except 
the promoting, organTzatYon and the development 
of the programs of 4-H c l u b s . " (Emphasis ours) 

In view of the s i n g u l a r purpose set out in Section 11 (a) 
above and the attendant r e s t r i c t i o n s upon promotion and any form 
of commercial a c t i v i t y set out In the s t a t u t e i t Is the o p i n i o n 
of t h i s o f f i c e that the L e g i s l a t u r e d i d not contemplate employment 
of a g r i c u l t u r a l extension c o u n c i l s In a manner suggested by the 
Wayne County Board in your l e t t e r above. 

The A g r i c u l t u r a l Extension D i s t r i c t s are creatures of 
s t a t u t e , and as such are subject to the f a m i l i a r r u l e that t h e i r 
powers must be s t r i c t l y construed w i t h i n the scope of the laws 
which create them. (Logan v. Pyne, 43 Iowa 522, Van Eaton v. 
Town of Sidney, 211 Iowa 9So, Qnawa v. Mona Motor O i l Co., 217 
lowa lu^Z, ad i n f i n i t u m . ) 



Mr. T. C. Poston - 3 - October 18, 1957 

1 Since your f i r s t question has been answered in the negative, 
presumably there Is no reason to consider your second. 

T r u s t i n g t h i s has answered your Inquiry, I am 
Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHF-.MKB 
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October 18, 1957 

Department of Banking 
500 Central National B u i l d i n g 
Des Moines, Iowa 
Gen 11emen: 

Re: C r e d i t Unions 
Reference Is made to your recent i n q u i r y to t h i s Depart

ment In which you ask the f o l l o w i n g question: 
"Do c r e d i t unions q u a l i f i e d under 

Chapter 533 of the 1954 Code of Iowa have 
the a u t h o r i t y to purchase r e a l e s t a t e and 
construct improvements thereon f o r occu
pancy as an o f f i c e b u i l d i n g ? " 
In answer to your Inquiry, there seems to be no previous 

d e c i s i o n s by t h i s o f f i c e or by the Supreme Court of t h i s s t a t e 
concerning t h i s matter. The powers of c r e d i t unions are s p e c i 
f i c a l l y set f o r t h In Chapter 533, and Section 533.4, subsections 
10 and 11, are the only ones which may be considered In t h i s 
regard. They read as f o l l o w s : 

"533.4 Powers. A c r e d i t union s h a l l 
have the f o l l o w i n g powers t o : 

•« ****** 

"10. Purchase, h o l d , and dispose of 
property necessary and Incidental to i t s opera
t i o n provided, however, that any property ac
quired through f o r e c l o s u r e s h a l l be disposed of 
w i t h i n a per i o d not to exceed ten years. 

"11. E x e r c i s e such I n c i d e n t a l powers as 
may be necessary or r e q u i s i t e to enable It to 
carry on e f f e c t i v e l y the business f o r which i t 
is incorporated." 



Department of Banking - 2 - October 18, 1957 

The language "Purchase, hold and dispose of property 
necessary and In c i d e n t a l to I t s o p e r a t i o n " Is I d e n t i c a l w i t h 
the language contained In the Federal C r e d i t Union Act. The 
question of the r i g h t of Federal c r e d i t unions to purchase 
r e a l e s t a t e was considered by the D i r e c t o r of the C r e d i t Union 
Section of the Farm C r e d i t A d m i n i s t r a t i o n , and he wrote as 
fo11ows: 

"Purchase of Real Estate 
" I t w i l l be noted that by t h i s p r o v i s i o n 

Federal c r e d i t unions are not given the general 
power to invest t h e i r funds In such property, 
but the power granted Is l i m i t e d to the a c q u l s l - > 
t l o n of property that Is necessary and i n c i d e n t a l • 
to the operations of the c r e d i t union. 

"As the purchase of r e a l e s t a t e Is o r d i 
n a r i l y burdensome and unnecessary to the opera
t i o n of a c r e d i t union In rendering adequate 
s e r v i c e to I t s members, each t r a n s a c t i o n of t h i s 
kirid should be c a r e f u l l y considered in order to 
determine whether i t i s e s s e n t i a l to the opera
t i o n of the c r e d i t union and thereby compiles 
with the l i m i t a t i o n s placed upon the e x e r c i s e of 
t h i s power under the Federal C r e d i t Union Act. 

"In order to be of a s s i s t a n c e to Federal 
c r e d i t unions In a s c e r t a i n i n g whether any pro
posed purchase of r e a l e s t a t e compiles with the 
requirements of the Act, I t Is requested that 
Federal c r e d i t unions submit to v. the Farm C r e d i t 
AdmlnstratIon a l l necessary f a c t s r e l a t i n g to 
any proposal to purchase r e a l e s t a t e before 
e n t e r i n g Into any agreement with regard t h e r e t o . 
( M i l t o n Rygh, A s s t . D i r . , C. U. S e c , F. C. A., 
C i r c u l a r L e t t e r No. 8, dated Oct. 23, 1937)" 
The Iowa C r e d i t Union Act as contained In Chapter 533 

s t a t e s as f o l l o w s : "The superintendent of banking s h a l l be 
charged with the execution of the laws of t h i s s t a t e r e l a t i n g 
to c r e d i t unions." Again, s u b s t a n t i a l l y the same duty has been 
placed by the Congress upon the Governor of the Farm C r e d i t Ad
m i n i s t r a t i o n . 



Department of Banking October 18, 1957 

You have a l s o submitted to me the p r e s c r i b e d a r t i c l e s 
of Incorporation and bylaws f o r c r e d i t unions, being your form 
C-896, which I understand Is used by a l l of the c r e d i t unions 
In the s t a t e of Iowa. Under these a r t i c l e s and bylaws the board 
of d i r e c t o r s has no a u t h o r i t y to purchase r e a l e s t a t e or co n s t r u c t 
improvements f o r occupancy as an o f f i c e b u i l d i n g . In order to 
give the board of d i r e c t o r s such a u t h o r i t y i t would be necessary | 
that t h e i r a r t i c l e s and bylaws be amended at a regu l a r membership ( 
meeting by an a f f i r m a t i v e vote of three-fourths of t h e i r members \ 
and that such amendment must be approved by the Superintendent 
of Banking. 

It i s t h e r e f o r e the o p i n i o n of t h i s o f f i c e that before any 
c r e d i t union can purchase r e a l e s t a t e and construct improvements 
thereon f o r occupancy as an o f f i c e b u i l d i n g i t must (1) amend i t s 
a r t i c l e s or bylaws with the approval of the Superintendent of 
Banking to show such a u t h o r i t y , (2) i t must request s a i d author
i t y and submit to your Department f u l l Information concerning 
the proposed purchase or proposed c o n s t r u c t i o n so you can dete r 
mine whether It would be e s s e n t i a l to t h e i r operation to purchase 
and hold such property, and (3) the Department should approve or 
deny s a i d request. 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of Iowa 

DON C. SWANSON 
A s s i s t a n t Attorney General 

DCS:MKB 



October 21, 1957 

Mr. E, P. Tobias 
Town Cle r k 
Dike, iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 18th i n s t . 
in which you submitted the f o l l o w i n g : 

"We are w r i t i n g you f o r information i n regard 
to the time of f i l i n g nomination papers. 
"Our town has a population of 512. 
"Section 363.11 - 1954 Code st a t e s that k weeks 
p r i o r to the e l e c t i o n f i l e w ith the c l e r k e t c . 
I would understand i t then that a candidate 
would have to f i l e before 8 o'clock a. m. of 
Oct. 8, 1957. 
"Am e n c l o s i n g a copy of nomination papers f o r 
Woodrow W. Parker f o r Mayor and there were 
four other nomination papers j u s t l i k e t h i s , 
but f o r four councflmen. 
"They f i r s t f i l e d t h e i r papers on October 7, 
1957 at 10:15 a. m. The a f f i d a v i t part of the 
nomination papers were not f11 led out and 
n o t a r i z e d , so I gave the nomination papers 
back to Andy Agena who f i l e d them f i r s t and 
to have them f i l l e d out and n o t a r i z e d and they 
were not brought back to be r e f i l e d u n t i l 
11:00 p. m. on Oct. 8, 1957. 
"Our Mayor t h i n k s that the r e f i l i n g was too 
l a t e , and they should not be put on the t i c k e t . 
"What I would l i k e to know i s , i f I should put 
t h e i r names on the t i c k e t or not? 
"Awaiting an e a r l y r e p l y so that I can get the 
t i c k e t s p r i n t e d up before e l e c t i o n . " 



Mr. £. P. Tobias - 2 - October 21. 1957 

In r e p l y thereto I would advise you that the f o r e g o i n g 
nomination paper could l e g a l l y be f i l e d any time on the 8th day 
of October and the nominee's name placed upon the t i c k e t . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSsMKB 



S U M 9-87-11 aoa 
IOWA STATE HIGHWAY COMMISSION 

A M E S , I O W A 

Ames, Iowa 
UNOFFICIAL OPINION: 
STOP SIGNS - Redesignation of 
county roads as through highways 
since repeal of county trunk 
system. 

October 21, 195? 

Bobert S. Bruner 
Carroll County Attorney 
U8& W. 5th Street 
Carroll, Iowa 
Dear Hr. Brunen 
This w i l l acknowledge yourVlett* 
advise that &if ferepfc^oaffl&a hav^ 
159 of the 57th Cfefierai A^\eably>j 
tlon of a l l oauoroy roads. 

Boads 

btober l y , In which you 
oated that under Chapter 
e should be a redesigna-

As you note, SecP^wuMX.351 which designated county trunk roads 
as through highwajrB^TfSte repealed. However, those stop signs now 
in place on formerly designated trunk roads or those in place 
by proper resolution under Section 321.345 are legal stop eigne, 
and under Section 4.1(1) would not have to be redesignated. How
ever, as a practical matter, former trunk roads w i l l sometime In 
the future lose their identity either because the records in the 
counties are lost or the records become obsolete. At a meeting 
of the county officers in Des Moinee, on October 3» I suggested 
to the supervisors that they review their present county road / 
system and, perhaps, redesignate by resolution a l l those roads 
which they desire as through highways for proper placement of 
stop S ign* . Thit, of course, they can do under Section 321.345, 
and I was:thinking in particular of those roads formerly desig
nated as trunk roads. It would not be necessary to redesignate 
those already covered by resolution. To me, this i s the only 
practical solution to eliminate any confusion in the future as 
to whether or not a road was a trunk road and therefore a through 
highway hy legislative mandate. 



«OM • . S 7 - l t S O t 

IOWA STATE HIGHWAY COMMISSION 

A M E S , I O W A 

October 21, 1957 
Page 2 -

Bel County Trunk Soads 

T r u s t i n g t h i s w i l l a i d you, X remain 
Very t r u l y yours. 



_ *ar •.»7.ii*oi PCMIM la 

IOWA STATE HIGHWAY COMMISSION 
A M E S , I O W A 

'' Ames, Iowa 
* :.„ UNOFFICIAL OPINION: 

,/ ' * ' BUDGET - Secondary Road Budget 
provided by 5?th G.A. 

V 

Ootober 21, 1957 

G i f f o r d Morrison 
Washington County Attorney 
Washington, Iowa 
Dear Kr. Morrison: 
I have your l e t t e r of September 19»^P^ s u e s S^^an o p i n i o n on 
the new road budget law, Chapter l * ^ > o f ] q h e c j ^ s o f the 57th 
General Assembly. 
I am e n c l o s i n g a oagj^of my memorandum o p i n i o n t o our secondary 
road department adhering W i s saae/jaubVeot, 

Answering b r l e f l i l t f r . Bajpua'sTtStter t o your o f f i c e , the weed ^ 
c l e a r i n g fund, of\ROU£«v could not be Included as p a r t of the 
secondary road funar:—ifxpenditures f o r any purpose may not be 
exceeded by ten per cent (10X) and s t i l l comply w i t h p r o v i s i o n s 
of the law* I f I c o r r e c t l y understand the second q u e s t i o n , the 
proposed expenditures would be those from the combined sources 
of revenue under S e c t i o n 1 of Chapter 141 of the Acts of the 
57th General Assembly. I n other words, the expenditures would V 
be shown t o be those oxpondlturea from the secondary road fund. 

t r u s t i n g t h i s answers your i n q u i r i e s , I am 

. Very t r u l y y o urs, -

C« J . Lyman 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa S t a t e Highway Commission 

CJLsfcS . ; 

••• v.->. 



fi*E. i ' .amn Sept* 30 • 1957 

0* J* Lyrs$sa' v* 
Secondary road budget 

Sou hav© requested on opinion on the following! 
1* Con o r cHould the receipts froo read olearing fund be Included 
with o t h s r r e c e i p t s ? 
2* Csm or chculd a portion of tho general fund bo shown In tho receipts 
to cover payments that .will bo mod© frca tho general fund? 
3* Can a budget be prepared with carte in suss hold as balances or reserved 
for c o n t i n g e n c i e s within limitations prescribed by tho Cosalsslon to 
overrun or overoxpend oortain items l a tho budget? 
2 will answer tho above i n tho order given. 
1. Section 317*19 of tho Coda of low* allows tho Board of Supervisors to 
aafcs levy f o r a "read clearing fund** and thlo fund io to bo used for no 
o t h o r purpose except to cut. bum or otherwise destroy weeds, undorgrowth . 
brush between tho ferce rows of ocunty secondary roads* 
Soo&lcn 1 of Chapter 141 of tho 5 7 t h O.A. sets out what tho budget shall 
c o n t a i n . I n c l u d i n g estimates of revenues from a l l othor souroea f o r 
eccacdary road purposes* Scot Ion 3 of Chapter 139 of tho 57th Q* A* s e t s 
cut what tho oecon&ary road fund oonslsts of and coot Ion k of t h a t same 
chapter c c t a out the purposes for which tho fund shall bo used* Zt vould'i 
appear to o© t h a t tho "road clearing fund* l a a separate end d i s t i n c t \ 
fund f r c a the secondary read fund and furthermore, tho funds c o l l e c t e d \ -
f r c a tho road c l e a r i n g fund are to bo used osoluslvely for One purpose, 
a&sl I f these funds e r a singled with other aeeendary road funis they loso 
t h e i r i d e n t i t y . Therefore, If they lose their identity in tho secondary 
road budget, they hove no place in that budget* Thlo is tho only 
o b j e c t i o n t h a t Z can sea to placing the* in tho budget* 
2* The g ^ e r a i tod of tho ocunty is governed by the local budget last or. 
Chapter o f tho Coda of Zesa* Any funds so budgeted c h c u l d sppzzr 
i n the gsnoral fund* Section 1 of Chapter 141 of tho 5 7 t h 0* A* s p e c i f i c a l l y 
r e f e r s t o "secondary road budget", * secondary road purposes" and 
"expenditures froo each road fund"* Zf a ocunty prepares a budget having 
i t s general fund separate and distinot frcsa i t s secondary road fund* i t I 
i s ey o p i n i o n that a portion of tho general fund should not bo shown in 
" tho secondary road fund* 

3* Section of Chapter 141 of tfea 57th 0* A * is vary spoolfio i n t h a t 
i t s t a t e s in p a r t * "No ocunty shall expand tram a secondary road fund 
for cay purport funds i n excess of the aootmt provldad for such purpose 



S. E. K e r r l U 
Page 2 

i n tha budget o r easaAed budget***** • 
s e c t i o n 3 o f Chapter IkX a l l o c s the Board of S u p e r v i s o r s t o exend tho 
bucket. Z t h i n k I t i t very Important to c o n s i d e r Chapter 2*» of the Coda 
o f Iowa i n r e l a t i o n t o t h i s problem* The purpose of the budget i s t o 
ap p r i s e taxpayers o f the proposed expenditures* Z t Bust be reccsbered 
t h a t the taxpayer i s the cr.o who f u r n i s h e s the necessary funds f o r 
thece expenditurea* Chapter 2 ^ of the Code, and i n p a r t i c u l a r S e c t i o n . 
2*t«9, s e t s c u t tho budget estimates aey bo amended and, i n c r e a s e d as the 
need a r i s e s * I f the i t o s a are reduced tho taxpayer i s not i n j u r e d , but 
i f the ltetss a r e Increased, tho taxpayer i s i n j u r e d and I n order t o f u l l y 
comply w i t h Chapter 2b9 i t would be necessary t o havo a h e a r i n g i n the 
county on tha eo&nded items* See CAO 1932 page 115, 262* The budget 
law g i v e s t h o taxpayer the r i g h t t o know i n advance the aascunt t h a t the 

> fflunlcipality i s going t o aolr f o r l e v i e s and tho purpose f o r which funds / 
1 aro t o bo expanded* T h i s so c a l l e d l a t i t u d e i s not provi d e d f o r l a tho v 

secondary road budget law o r ucdor the l o c a l budget lew. I n both 
i n s t a n c e s I t s ^ s c i i ' l c a l l y • s e t s cut that- tho budgets cay be ast-zidod by 
f o l l o w i n g c e r t a i n procedures* Furthermore, c r y attempt t o a l l o w l a t i t u d e 
by a c e r t a i n p&roentafie- would bo l e g i s l a t i o n on the p a r t o f tho. eounty 
o r the C e & a i s s i e a , and X am sure t h a t without c i t i n g any autho»"ltl&8 
wo ore a l l f u l l y swars t h a t tfcoy have no such a u t h o r i t y * jPurthoraoro, 
wnat K c u l d bo t h s l a t i t u d e , 1$, 3$, lOJft . 
flavor S e c t i o n 2^*5 o f tho Coda tho estimates oust bo f u l l y i t e m i s e d and 
c l a s s i f i e d t o ehew each p a r t i c u l a r c l a s s o f proposed expenditure. U n i e r 
s e c t i o n 2£*6 tho Ccunty Board cay i n c l u d e i n i t s r e g u l a r burt£©t ©» estimate-
f o r an eaargeuey fund* T r a n s f e r s of aoney may bo made f r o a t h i s 
emsrg-aacy fund upen w r i t t e n a pproval of tho S t a t e Appeal Bo^rd* S e c t i o n 6 
o f Chapter 1**1 o f tho 5 7 t h O.A. s p e c i f l c a l l y s e t s out, "Nothing i n t h i s 
* c * 'Shall contravene or e f f e c t the p r o v i s i o n s of Chapter Zk of tho Coda"* 

For the reasons e«>t c u t above, i t i s ay o p i n i o n t h a t tho secondary rood )y 
budget cannot bs prepared so t h a t c e r t a i n sues aro h e l d as b a l a n c e o r 
re^orvo f o r ccntin£onoles* The purpose of the budget is t o inform the 
taxpayer and tho taxpayer is e n t i t l e d to know the proposed expenditures 
s l t h o u t a d d i t i o n s of percentages for perhaps greater expenditures* 

i Jmo/ldta. B u t t e * • I ^•^•r^/r'- ' )• 



October 22, 1957 

Mr. Edwin A. Getscher 
Fremont County Attorney 
Hamburg, Iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 10th Inst. 
In which you submitted the f o l l o w i n g : 

" S e c t i o n 69.2 provides that every c i v i l o f f i c e 
s h a l l be vacant upon -•»-* subsection 3 the i n 
cumbent ceases to be a r e s i d e n t of the County 
f o r which he was e l e c t e d . In August, 1957* the 
au d i t o r of Fremont County who Is a woman and 
who resided at Sidney married a county o f f i 
c i a l In Shelby County. Since her marriage she 
has l i v e d c ontinuously in Fremont County w h i l e 
her husband continues to l i v e in Shelby County. 
She has a daughter ten years o l d who i s attend
ing school in Fremont County. Her mall address, 
telephone, and v o t i n g residence are a l l In Fre
mont County. A l l of her household goods are In 
Fremont County5 she ea t s , sleeps and a c t u a l l y 
l i v e s In Fremont County. While her husband 
maintains bachelor quarters and N ^ e s j j v S t f e l b y 
County, she has never been in h i s home. 

"Question: whether her marriage to a man who 
maintains h i s home in another county would 
cause her to cease to be a r e s i d e n t of Fremont 
County so that she could not serve as au d i t o r 
of Fremont County, Iowa." 
In r e p l y thereto I advise as f o l l o w s . The s t a t u t e under 

which t h i s question a r i s e s i s Section 69.2, subsection 3, p r o v l d i n g i 
"What c o n s t i t u t e s vacancy. Every c i v i l o f f i c e 
s h a l l be vacant upon the happening of e i t h e r 
of the f o l l o w i n g events: 
" * * * * 

57- /0-Jji 
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"3. The incumbent ceasing to be a re s i d e n t 
of the s t a t e , d i s t r i c t , county, township, c i t y , 
town, or ward by or f o r which he was e l e c t e d 
or appointed, or in which the d u t i e s of h i s 
o f f i c e are to be e x e r c i s e d . " 
Residence as so used means a residence e n t i t l i n g one to 

vote or to hold o f f i c e . In State v. Moodie, 258 N. W. 558, the 
Supreme Court of North Dakota d e f i n i n g such term as used In the 
C o n s t i t u t i o n of North Dakota q u a ) i f y i n g the r i g h t of a person to 

(" be governor s t a t e d : 
"The term 'resided,' as used in the C o n s t i 
t u t i o n , means having had a l e g a l residence; 
that I s , a residence e n t i t l i n g one to vote 
or to hold o f f i c e in the s t a t e of North Dakota. 

It Is the r u l e in Iowa that the term residence as used in 
e l e c t i o n s t a t u t e s means d o m i c i l e . Dodd v. Lorenz, 210 Iowa 513, 
231 N. W. **22. And d o m i c i l e by op e r a t i o n of law i s the d o m i c i l e 
a t t r i b u t e d to a person independent of h i s own i n t e n t i o n . Adams v. 

( Smith, 192 Iowa 78, 182 N. W. 227, 16 A. L R. 1286. While the 
husband's residence i s in law deemed to be that of h i s w i f e , t h i s 
i s a r e b u t t a b l e presumption. 28 C. J . S., t i t l e Domicile, Sec
t i o n 16b s t a t e s : 

"Domictle of marrled man where fami1y r e s i d e s . 
The domicTTe of a married man Is g e n e r a l l y 
presumed to be at the pl a c e where h i s w i f e 
or f a m i l y r e s i d e s , provided the f a m i l y r e s i 
dence i s a permanent home, and not a mere 
-temporary residence f o r t r a n s i e n t purposes. 
This presumption Is by no means c o n c l u s i v e 
and may be rebutted by f a c t s showing a con
t r a r y Intent; and i s not recognized by some 

' a u t h o r i t i e s . It does not hold where the 
husband pays only o c c a s i o n a l v i s i t s to h i s 
w i f e and f a m i l y , and ceases where a separa-
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has taken p l a c e . 
"Wife*s d o m l c i l e as husband's. In the absence 
o f ' a f f i r m a t i v e evidence to the c o n t r a r y , the pre
sumption i s that a wife's d o m i c i l e or l e g a l r e s i 
dence f o l l o w s that of her husband, and w i l l con
t i n u e a f t e r h i s death; the d o m i c i l e of the hus
band i s prima f a c i e the d o m i c i l e of the w i f e . " 

However, under c e r t a i n circumstances the w i f e may acquire a 
do m i c i l e of her own separate and apart from her husband. In 
28 C. J . S., paragraph 12d, i t i s s t a t e d : 

"As a general r u l e , the law, f o l l o w i n g out the 
theory of an i d e n t i t y of person, f i x e s the domi
c i l e of a w i f e by that of the husband, and de
ni e s to her the power of a c q u i r i n g a d o m i c i l e 
of her own separate and apart from him; the pre
sumption to t h i s e f f e c t i s s t a t e d in §16 b i n f r a . 
However, i t has been declared t h a t , under modern 
s t a t u t e s changing the stat u s of married women 
and d e p a r t i n g from the common-law theory of mar
r i a g e , there i s no reason why a w i f e may not 
acquire a separate d o m i c i l e f o r every purpose 
known to the law; that a w i f e may acquire a 
do m i c i l e separate and apart from her husband 
•under c e r t a i n c o n d i t i o n s , ' and 'In appropriate 
circumstances,' as in some cases of se p a r a t i o n , 
discussed in succeeding s u b d i v i s i o n s of t h i s 
s e c t i o n ; and that she may do so 'whenever It 
Is necessary or proper.' F u r t h e r , the w i f e can 
acquire a new do m i c i l e on the ter m i n a t i o n of 
the marriage In any way; but u i t i l she does so 
she r e t a i n s the d o m i c i l e which she had at the 
time of such te r m i n a t i o n . " 

It appears that the County Audi t o r i s a woman and whil e 
occupying that o f f i c e married a r e s i d e n t of Shelby County, Iowa, 
and s i n c e that time she has l i v e d c o n t i n u o u s l y in Fremont County 
w h i l e her husband continues to l i v e In Shelby County and she main
t a i n s a v o t i n g residence Jn Fremont County. While i t i s sa i d in 
In re Estate of Jones, 192 Iowa 7S, 81, t h a t , 
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"Domicile by operation of law i s that d o m i c i l e 
which the law a t t r i b u t e s to a person, Independ
ent of h i s own Inte n t i o n or a c t i o n of residence. 
This r e s u l t s g e n e r a l l y from the domestic r e l a 
t i o n s of husband and w i f e , or parent and c h i l d . 
H i n d o r f f y. Sovereign Camp, W. 0. W.» 150 Iowa 
lb5; In re Guardianship of Benton, 92 Iowa 202; 
Jenkins v. C l a r k , 71 Iowa 552." 

and w h i l e presumptively she acquires the d o m i c i l e of hor husband 
w i t h i n the r u l e s of law c i t e d above, It Is my opi n i o n she has* and 
r e t a i n s her own d o m i c i l e p e r m i s s i b l e under those r u l e s . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 



October 2^, 1957 

Mr. Charles Mather 
Sac County Attorney 
Sac C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 22nd Inst. 
In which you submitted the f o l l o w i n g : 

'•The Sac County Board of Supervisors d e s i r e to 
enter i n t o an agreement wi t h a land owner In 
Sac County f o r the purchase of gravel at a 
s t i p u l a t e d p r i c e to be removed at some f u t u r e 
time. 
"In order to meet competition from p r i v a t e 
p a r t i e s the board proposes to make a p a r t i a l 
advance payment at t h i s time to the land owner, 
which s h a l l apply on the purchase p r i c e when 
the gravel i s removed. 
" I s such a contract w i t h i n the power of the 
Board of Supervisors? A prompt r e p l y w i l l be 
appreclated." 
In r e p l y thereto I would advise t h a t I am of the o p i n i o n 

that the execution of the aforedescrIbed c o n t r a c t Is In excess 
of the power of the Board. The a u t h o r i t y of the Board to pur
chase gravel beds Is contained In S e c t i o n 309.63. Code 195**. 
This provides f o r payment to be made from the secondary road 

S7- / V ) ~ a * 
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fund. There appears to be no a u t h o r i t y to make an advanca pay
ment as proposed. This would be I n c u r r i n g a debt f o r which there 
Is no s t a t u t o r y a u t h o r i t y . 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OSsMKB 



Sales ami use $axs Use t a x on c o n s t r u c t i o n equipment brought i'o 
the s t a t e to perform an lov/a c o n s t r u c t i o n c o n t r a c t ; determination 
of t a x a b i l i t y depends upon question of f a c t - i n t e n t of the c o n t r a c t o r 
i n d i c a t i n g "purchase of equipment f o r use i n t h i s s t a t e " . 



October 25, 1937 

Mr. Robert t . 21iss 
iixeoutive Secretary 
Asphalt Paving A s s o c i a t i o n of Iowa 
720 araud Avenue 
Fes Ko.Uies, Iowa 
Dear Mr* n i i s s : 
Your l e t t e r dated October 18, 1957,. addressed t o Mr. C. J . I.ymau, 
S p e c i a l A s s i s t a n t Attorney Oaaetal f o r l o r n State Highway Com
m i s s i o n , has been r e f e r r e d to me f o r r e p l y * 
i n your l e t t e r you pose the question whether an o u t - o f - s t a t e 
c o n t r a c t o r i s r e q u i r e d t o pay a galea tax or use tax on c o t s a t r ^ c t i o a 
zq-.-iiprscr.i which Ue b r i n g s i n t o the s t a t e of Iowa to perform an Iowa 
c o n t r a c t i n those instances where thy c o n t r a c t o r has not- p a i d a. 
s a l e s t a x or use t a x to auothar s t a t e . 
In th-a case of equipment srach as you have r e f e r r e d to, tvs do not 
have a<n Iowa a a l e trftfcin th<3 s t a t e so that a s a l e s tax cannot be 
Isvicn*. The question than becomes whether the use tax midar I ova 
law w i l l he assessed* Section 423*2, Code of Iowa, 1934 "IMPG-
SXTIOK o« rAX**, p r o v i d e s : 

"•An e x c i s e t a x i s harsby disposed as the use i n t h i s 
ura-ic of t a n g i b l e personal property purchased on or a f t e r 
the s f f o c t i v e date of t h i s dat<3 f o r use i n t M s s t a t e , * 

Saprsr.se Court of Iowa had t h i s q u s s t i o a before i t iv, the case 
of ^forrison-Naudsoa Go. v. Tax Commission, 342 Iowa 34, 44 :•!*»?, 
3d 449. 
In that case the f a c t s were s u b s t a n t i a l l y the sane as i a y c r r l a t t e r 
r e f e r r e d to above* 'R*e Supreme Court decided that a use tax w i l l 
be a p p l i c a b l e where the property -was "purchased * * f o r ass i n t h i s 
s t a t e " * At page 38 of the Iowa r e p o r t , the Court s t a t e d * 
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r*v/heth<3r property i s purchased f o r use here should 
be determinable at or near the time of i t s purchase*. I t 
should not be necessary t o delay determination of tha t 
question e i g h t years u n t i l the property i s f i r s t used 
here. Not u n t i l such use in Iowa co u l d aay c i a i s i p o s s i b l y 
be K&de a use tax was owinp* To repeat, the o n l y b a s i s 
f o r such c l a i m i s the f a c t "of use i n Iowa". 

At pare 36, the Court squarely i n t e r p r e t e d tho use tax s t a t u t e as 
wo o u t l i a e d above* 

nU'e t h i n k sectior? 423,2 does not, i n c l e a r and un
mistakable terras, impose & tax upon personal p r o p e r t y 
f i r s t used i n t h i s s t a t e f o r a l i m i t e d p e r i o d l o s g a f t e r 
i t s purchase aed use i n other s t a t e s , without p r i o r i n t e n t 
to use i t here**. 

I t i s c l e a r froa? the above Supreme Court o p i n i o n and other opi&ioias 
by the Iowa Supreme Court that the use tax law i s cossplesseatary to 
the s a l e s tax law and a use tax w i l l isot ba imposed i n s i tu&tions 
s u b s t a n t i a l l y d i f f e r e n t f r o a those a u t h o r i s i n g the i m p o s i t i o n of art 
Iowa s a l e s t a r . In other words, i f the c o n s t r u c t i o n equipment was 
purchased p r i o r to the t i n e when the c o n t r a c t o r procured an Iowa 
c o n s t r y e t i a n c o c t r a c t and was purchased f o r use in a s t a t e othor 
than Xowa and not f o r use i n Iowa, no use tax w i l l be imposed, 
•• ovfever, whsr© any equipment i s purchased with the i n t e n t that i t 
be used in the performance of an Iowa c o n s t r u c t i o n c o n t r a c t then 
a use tax w i l l bat imposed. -eve*2 though the equipment was purchased 
and used in another/state p r i o r to the c o n t r a c t o r a c t u a l l y e n t e r i n g 
the s t a t e of Xowa o.n a c o n s t r u c t i o n c o n t r a c t . 

Of course, any equipment which i s purchased from an Iowa d e a l e r w h i l e 
the c o n t r a c t o r i s w i t h i n the s t a t e w i l l be s u b j e c t to an. Iowa s a l e s 
t a x . l i k e w i s e , aisy equipment purchased ou t s i d e Iowa w h i l e the 
con t r a c t o r i s performing a c o n t r a c t i n Iowa, the c o n t r a c t o r w i l l be 
subject to the- Towa use tax* 
I f you have any f u r t h e r questions regarding t h i s matter, please l e t 
me tcuow. 

Yours very t r u l y , 

F r a n c i s J . Pruss 
FJPsfe' 
001 C* J . Lyiaan 
Enclosure 



C G t* Y 
#MT *JM* 

June 5 , 1051 

TAXATIONS T.'se tax • i n t e n t at tirr*e of purchase c o n t r o l l i n g . Where 
ta n g i b l e personal property i s purchased o u t s i d e the s t a t e , the 
i m p o s i t i o n of the tax depends on the i n t e n t of the purchaser. 
Use o u t s i d e the s t a t e p r i o r t o i t s entry i n Iowa f r e e s i t from 
t a x , i f at the time of purchase he had no i n t e n t to use i t i n 
Iowa, I f ho inte n d e d t o use i t i n Iowa, d e l i v e r y i s not e s s e n t i a l 
and the t a x a p p l i e s . Residence of the buyer i s i n m a f e r i a l and 
iu a l l . questions the burden i s on the taxpayer. 

ST&TB TAX OWMlSSim W lOtfA? This w i l l acknowledge your l e t t e r 
c o n t a i n i n g f o u r questions which have a r i s e n due t o the d e c i s i o n of 
our Supreme Court i n Morrison-JCnudser. Company, i n c . v. State Tax 
GOMsission which appears i n 242 Iowa 33j 44 (2nd) be^innirift a t 
p&$Q 449. You pose the f o l l o w i n g Questions and ash that you be given 
an answer to be used as a gui<2e i n handling c l a i r t s f o r refund o r in 
a u d i t i n g accounts so that you may proceed c o r r e c t l y i n the refund or 
assessrwut of use tax. 

1 . I s i t a prerequisite? to itsposs* a use t a x under Chapter 423, 
Code of Iowa 1930, that the t a n g i b l e personal property be s o l d f o r 
d e l i v e r y i n Iowa by the vendor and that the-property a c t u a l l y be 
d e l i v e r e d by the vendor i n t o Iowa, i n so f a r as s e c t i o n s 423.2 and 
423.3 are concerned? 

Answer. I t i s not necessary that the property be s o l d f o r 
d e l i v e r y in Iowa by the vendor and that i t a c t u a l l y be d e l i v e r e d by 
the vendor i n t o Iowa. The Court s t a t e d i n paragraph three (3) of 
the o p i n i o n that the s t a t u t e imposed a tax on the use i n t h i s s t a t e 
of a l l personal property purchased f o r use here* The Court, l i k e 
wise, s t a t e d i n paragraph ten (10) of the o p i n i o n t h a t i f the 
property was o r i g i n a l l y s o l d and used i n another s t a t e , p r o v i d i n g the 



sane \*ere purchased f o r use i o t h i s s t a t e , that i t -would s t i l l be 
subject to the i m p o s i t i o n of the Iowa Use Tax* ibe c o n t r o l l i n g 
f a c t o r i s "purchased f o r use i n t h i s s t a t e " and not d e l i v e r y * 

2m Does the use of t a n g i b l e personal property by the purchaser 
i n a s t a t e other than Iowa, p r i o r t o the use of the property i n Iowa 
by s a i d purchaser, f r e e the use of the property i n lovra from use tax 

under the p r o v i s i o n s of s e c t i o n s 423*2 and 423*3, Code of Iowa 1950. 
Ii' "co, of vdu-it mist the use ou t s i d e the s t a t e of Iowa c o n s i s t ? In 

othor words, i s the use i n a f o r e i g n s t a t e , p r i o r t o the use i n lowft, 
to be i n t e r p r e t e d as the same type o f use as d e f i n e d in. s u b s e c t i o n 
one (1) of Section 423.1 Code o f Iowa 1950? 

Answer* The use of property i n a s t a t e other than Iowa, p r i o r 
to thvj use of the property in Sote-a by s a i d purchaser, f r e e s the use 
of i K ; property fro*-;:- t a x in. Iowa un l e s s i t . was intended .to be used 
i n Iowa l a t e r * The use o u t s i d e the s t a t e cmst be the eayne type of 
us® as i s defined i n s u b j e c t i o n one (1) of S e c t i o n 423,1, Code of 
Iowa 1050, and would c o n s i s t o f s t o r a g e , l e a s i n g or any other use * d t h 
i n the terras o f the s t a t u t e * 

3. In the above p r o p o s i t i o n s , 1 and 2, would your opinion, 
d i f f e r i f the purchaser was a nonresident person of Iowa fro® a 
s i t u a t i o n rhere the purchaser was an Iowa r e s i d e n t ? 

Answer. "Mo". The o p i n i o n i s not based on residence or non-
residence of the pttr chaser. The Court i n t e r p r e t s the t a x a b i l i t y a© 
beinr based on the f a c t , "&as the property purchased f o r use I K Iowa?" 



4. I s the burden of proof upon the s t a t e t o prove the purchas
er purchased she property " f o r use i n Iowa" when the property i s 
found to a c t u a l l y be p h y s i c a l l y present in the State of Iowa. I f 
upon the s t a t e , tsbat w u l d c o n s t i t u t e s u f f i c i e n t proof of the purchas
er's i n t e n t i o n to "purchase f o r use i n Iowa", i u order t h e t a tzx 

coi'Jy' l e g a l l y be imposed, in so f a r as s e c t i o n s 433,2 ar d 433,3 are 
concur aed? 

Answer. "Ho"# "Hie burden i s upon the ot«aer of the p r o p e r t y 
to show it was not purchased f o r u&e in Iowa v;hes the p roperty i& 

found to be a c t u a l l y p h y s i c a l l y Dteeest in the 5:tate of Iowa* h'e 
t h i n k t h i s \sm the i n t e n t of t--c: L e g i s l a t u r e as i s evidenced by 
S e c t i o n 423,5 which p r o v i d e * ! 

M ? o r the purpose of the proper a d m i n i s t r a t i o n of t h i s chapter 
aaid t o prevent evasion of the" t ass, evidence that t a n g i b l e 
personal property was s o l d by any person f o r d e l i v e r y i n t M s 
s t a t e s h a l l be prima f a c i e evidence th a t such t a n g i b l e personal 
property was s o l d f o r use is? t h i s s t a t e , " 

I f the fact- t h a t property var. s o l d f o r d e l i v e r y it: t h i s s t a t e 
i s t o be priwa f a c i e evidence that i t w&e sole] f o r use i n t h i s s t a t e , 
i t i s a reasonable i n t e r p r e t a t i o n to r e q u i r e t h a t the owner of the 
property show i t was mt purchased f o r use in t h i s s t a t e when the 
property i s found to a c t u a l l y be r h y s i c a l l y present in the S t ate of 
l o v a . 



HEADNQTE. MONEYS & CREDITS TAX - Estates of Decedents * 
Deductibility of Federal Estate Taxes and Iowa Inheritance Taxes; 
held not to be deductible as debts pursuant to Section 429*4, Code 
of Iowa, 1954. 

October 28, 1957 

Parker & Slndllnger 
Attorneys at Law 
Cedar Fails Trust & Savings Bank Bldg. 
Cedar Falls, Iowa 

Attention: Ut. Clarence M. Parker 

Re: Maud M. Kuhns Estate 

Dear Mr. Parker: 

Your letter deted October 24, 1957, addressed to Mr. Norman 
Erie, Attorney General of lowaf has been referred to me for reply. 

I am not sure that 1 understand all of the facts of this case. It 
seems that the question is whether amounts of money held on January 1, 
1957 by the fiduciary of the above-named estate, which amounts of money 
will be used to pay U. S, Estate Tax and Iowa Inheritance Tax during 
the course of the year, are subject to the moneys and credits tax. 

Specifically, it appears that the question is whether these sums 
of money owed for U. S. estate taxes and Iowa Inheritance taxes consti
tute debts within the terms of Section 429.4, Code of Iowa, 1954. 
The Iowa Supreme Court has had this question before it In a very early 
case, Appeal of Bailies, 1905, 127 Iowa 124, 102 N.W. 813. In 
that case the Court held that amounts due for taxes to a government body 
do not constitute debts, for the reason that they are not based upon a 
contract express or implied. There have been several Attorneys General 
opinions on this question. The first of these is found in Opinions of the 
Attorney General, 1899, at page 154, and it was expressly overruled by 
the Court in the Bailies' case. Since then there have been three Attorneys 
General opinions; one of which holds that federal Income tax due the U. S. 
government does constitute a debt. This opinion is set out in the Opinions 
of the Attorney General, 1948, at page 51. However, there are two other 
opinions; one 1946 at page 25 and the other 1948 at page 171 which 
hold to the contrary. The latter two opinions appear to be better reason. 



#2 
Mr. Clarence M. Parker 
October 28, 1957 

There appears to be an element of unfairness in not allowing these 
accrued taxes to be deducted, but that is a matter for the legislature to 
determine. Of course, if you feel that the Supreme Court of Iowa would 
take a different position on this question, that determination could be had. 
However, in the present state of the taw, it does not appear that the 
assessor would be justified in allowing the deduction of these taxes from 
the moneys and credits actually held by the fiduciary on January 1, 1957. 

If you have any further questions regarding this matter, please 
contact me. 

Yours very truly, 

Francis J. Pruss 

FJP:fs 
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Iowa State Cosiaerce Cengs! s&ion 
L o c a l 
Goat lessen: 

ilecoipt i s aotatcmtedged of year letter of October 15 i n which you resubmit 
the following inquiry: 

"This GoHsaiesloB proposes to collect certain costs and expenses i n 
connection with the processing of applications for franchises to 
construct, operate and maintain electric transmission lines in this 
State, cs provided i n and under the provisions of Chapter 409, Code 
of Iowa, 1954. 
"Section 489.5 provides i n part as follows: 

"§0<?*The petitlojser shall pay a l l costs and expenses of 
said proceeding, including cost of publishing notice, be
fore such franchise shall beconxs affective.* 

"In discussing the matter of assessment and collection of cost and 
expenses in such a proceeding with State Comptroller Sorsfield he 
suggested that an opinion bo obtained froo you concerning tho scope 
and applicability of the above quoted portion of Section 489.S; 
whether or not the cost and expenses apply only to Section 409.G, 
or to tho entire proceeding essential to tho obtaining of a fran
chise; and the scope of the ceasing of 'costs and expenses*. 
"Will you, therefore-, furnish a copy of your opinion at tho earliest 
consistent date to this Commission with a copy of i t to Controller 
Sarsfield?-
Your inquiry refers to Section 409.5, Code 1954. which provides as follows: 
"Objections—hearing. Any person, company, city, town, or corpora
tion whose rights or interests may be affected, shall have the right 
to f i l e written objections to the proposed improvement or to the 
granting of such franchise; but a l l such objections shall he on f i l e 
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with the hoard or comaission ut least five days before the date fixed 
for said hearing. The board or coamission my allow objections to be 
f i l e d later i n which event tho applicant must be given reasonable time 
to aeet such late objections, tho board or coinedSDion my examine the 
proposed route or cause any engineer selected by i t to do so. I t shall 
consider said petition and any objections f i l e d thereto, and say hear 
such testimony as may aid i t In determining the propriety of granting 
such franchise. It my grant such franchise in whole or i n part upon 
such terms, conditions, and restrictions, and with such modifications 
as to location and route as may seea to i t just and proper. The peti
tioners shall pay a l l costs and expenses of said proceeding, including 
cost of publishing notice, before such franchise shall become effec
tive." 
One of the items of expense cade subject of your Inquiry and expressly men

tioned In Section 489.5 i s "cost of publishing notice". The "notice 1* Is described 
iti Section 489.4, as follows: 

"Notice of hearing. Upon the f i l i n g of such petition, the hoard or 
coraaission shall f i x a date for hearing thereon and cause a notice, 
addressed to the citizens of each county through which the proposed 
line or lines w i l l extend, to be published in a newspaper located in 
each such county for tv© consecutive weeks. Said notice shal1. contain 
a general statement of the contents and purpose of the petition, a 
general description of the lands and highways to be traversed by the 
proposed line or lines, the date and place fixed for hearing thereon, 
and that a l l objections thereto must be f i l e d at least five days be
fore said date. Said hearing shall be not less than ten days from 
the date of the last publication and at the offices of the board or 
commission before which said (natter i s pending, unless a different 
place i n such notice Is specified." 

Section 489.1 prescribes the conditions under which a franchise must be ob
tained as follows: 

"Franchise. No individual, company, or corporation shall erect, 
maintain, or operate any transmission li n e , wire, or cable along, 
over, or across any public highway or grounds outside of c i t i e s and 
towns for tho transmission, distribution, or sale of electric cur
rent, without f i r s t procuring from the state commerce commission, 
or from the board of supervisors i n the county or each ef the re
spective counties i n which such transmission line i s to be con
structed or operated, a franchise granting authority so to do as 
in this chapter provided." 
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Section 469.2 provides the method of application for fraacfcise, that i s , by 
f i l i n g a petition and Jc^tion 489.2 provides for the for® and coatoivt of the p e t i 
tion. 

Sy express teres of Section 4C9.S, what shall be poid hi the petitioner i s 
"the costs aad expanses of suj-d, proceeding, including cost of publishing notice'*. 
The scope cf Uo "proceeding" i s defined by the word "said" which means "hereto
fore described". The irord "proceeding" has a technical meaning i a the law and by 
frequeat j u d i c i a l defioitica iias been construed to he confined, when no contrary 
intent i s oanifested to the context i a which used to a "proceeding i a court". 
The statutes under consideration provide for so proceeding i n court. Therefore, 
the word "proceeding", examined i n the light of the surrounding context, must be 
construed to refer to the procedure for obtaining a franchise. Sueh procedure, 
as described in the provisions of Chapter 469 preceding the provision for payment 
of costs and expenses here considered obviously coaanences with the f i l i n g of the 
petition and ends with the decision of the board or comaission whether or not to 
grant the franchise. 

In answer to your question you are, therefore, advised that the costs and ex
penses referred to in Section 469.5 include the entire procedure for obtaining a 
franchise as prescribed i n Sections 489.1 to 469.5, inclusive, but that the exist
ence of certain items in any civen application of such procedure w i l l depend upon 
whether or not objections ere f i l e d . 

?ery truly yours. 

mum A. ERBE 
Attorney General of Iowa 

LCAjmd 
CCt State Controller Sarsficld 

LEONARD C. ABELS 
Assistant Attorney General 



October 29, 1957 

Mr. Richard F. Nezette 
Linn County Attorney 
Cedar Rapids, Iowa 
Dear Dick: 

This Is to acknowledge r e c e i p t of your communication of 
October 25, 1957, d i r e c t e d to Attorney General Erbe, r e l a t i n g 
to the p o s s i b l e assessment of the c o s t s of e x t r a d i t i o n to s 
convi c t e d defendant i n a c r i m i n a l a c t i o n . 

At common law, c o s t s in c r i m i n a l prosecutions were unknown 
and were not recoverable eo nominej recovery of costs in any 
c r i m i n a l case t h e r e f o r e depends wholly on s t a t u t o r y p r o v i s i o n s 
t h e r e f o r . And i t i s now q u i t e g e n e r a l l y held that the word " c o s t s " 
has a legal s i g n i f i c a t i o n , and that i t includes only those 
expenditures which are by s t a t u t e t a x a b l e , and to be included i n 
the judgment. (See K e l l e r v. Ha r r i s o n , 151 Iowa 320, 332, 128 
N.W. 851, 131 N.w. 53). 

Under Section 337. U , Code 1954, I t i s provided t h a t the 
s h e r i f f s h a l l charge and be e n t i t l e d to c o l l e c t , among other fees, 
a fee of two d o l l a r s f o r each warrant served and "a repayment of 
necessary expenses in c u r r e d in executing such warrant". The 
only t r o u b l e in ap p l y i n g the p r o v i s i o n s of t h i s s t a t u t e to your 
p a r t i c u l a r s i t u a t i o n Is that the s h e r i f f (or other o f f i c e r ) , w h e n 
i n c u r r i n g expense In connection w i t h the e x t r a d i t i o n of a f u g i t i v e , 
i s doing so as the agent of the Governor appointed under the pro
v i s i o n s of Chapter 759, Code 1954, (Uniform Criminal E x t r a d i t i o n 
A c t ) , and not in h i s o f f i c i a l c a p a c i t y as a s h e r i f f (or peace 
o f f i c e r ) . 

S ection 759*24, Code 1S54, provides that the expenses con
nected with an e x t r a d i t i o n " s h a l l be paid out of the s t a t e t r e a s u r y , 
on the c e r t i f i c a t e of the governor and warrant o f the c o m p t r o l l e r " 
In a l l cases where the punishment of the crime s h a l l be the con
finement o f the c r i m i n a l in the p e n i t e n t i a r y . Said s t a t u t e f u r t h e r 
provides that the expenses s h a l l be the fees paid to the o f f i c e r s 
of the s t a t e on whose governor the r e q u i s i t i o n i s made, "and a l l 
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necessary and actual t r a v e l i n g expenses incurred i n r e t u r n i n g 
the p r i s o n e r " . This i s i n l i n e w i t h the terms of the f e d e r a l 
s t a t u t e (U.S. Rev. S t . , §5278, 18 U.S.C.A., 5662) which provides 
that a l l c o s t s i n c u r r e d in apprehending, securing and t r a n s m i t t i n g 
a f u g i t i v e by means of the s t a t u t e must be p a i d by the demanding 
s t a t e . Nowhere in Chapter 759 i s any p r o v i s i o n made f o r the 
assessment of such "expenses" agai n s t an unsuccessful defendant 
as a " p a r t of the c o s t s " f o l l o w i n g the case. Nor do I f i n d a t 
any other place i n our Code where any s p e c i f i c p r o v i s i o n i s made 
f o r the assessment of such "expenses" as " c o s t s " In a c r i m i n a l 
proceedings. I t would t h e r e f o r e seem that s i n c e " c o s t s " include 
" o n l y those expenditures which are by s t a t u t e taxable" there i s 
no way i n which the s t a t e may be reimbursed f o r expenditures 
incurred In connection w i t h an e x t r a d i t i o n by a s s e s s i n g such 
expenditures as " c o s t s " in a given case. I might s t a t e , however, 
th a t in a number of instances where a man i s brought back to Iowa 
to stand t r i a l and pleads g u i l t y o r Is c o n v i c t e d , and where the 
c o u r t has extended leniency by means of a bench pa r o l e or proba
t i o n , the judges have, as a p a r t or c o n d i t i o n of the p a r o l e or 
probation, required the defendant to reimburse the s t a t e i n whole 
or in part f o r the expenses connected with the e x t r a d i t i o n pro
ceedings. 

i f e e l l i k e you, that where there i s money a v a i l a b l e the 
c o n v i c t e d person should pay the expenses of b r i n g i n g him back to 
stand t r i a l , but I a l s o f e e l t h i s i s something th a t must be brought 
to the l e g i s l a t u r e ' s a t t e n t i o n f o r a f f i r m a t i v e a c t i o n thereon 
before such expenditures can be assessed as c o s t s a g a i n s t a defend
ant. 

Very t r u l y yours, f 

RRRD/fm 
RAPHAEL R. R. DVORAK 
F i r s t A s s i s t a n t Attorney General 



October 29, 1957 

Hon. John J . O'Connor 
State Senator 
Strawberry P o i n t , Iowa 
Dear Senator O'Connor: 

This w i l l acknowledge r e c e i p t of yours of the 22nd Inst. 
In which you submitted the f o l l o w i n g : 

"Inasmuch as a c o n t r o v e r s i a l question has a r i s e n 
here concerning the mayor veto power I would appre
c i a t e , as soon as p o s s i b l e , an o p i n i o n on i t . 
"The question that arose regards the l e g a l i t y 
of a mayor's veto given o r a l l y Instead of being 
w r i t t e n . The mayor vetoed a b i l l passed by h i s 
co u n c i l but he d i d It o r a l l y and d e c l i n e d to 
put that statement In w r i t i n g . I have been asked 
by several as to whether or not an o r a l veto Is 
v a l i d and f r a n k l y the answer stumps me f o r I do 
not have I t . 

"I can see where an o r a l veto would b r i n g up a 
great many c o n t r o v e r s i e s In many cases as I t has 
In t h i s one. Therefore I would a p p r e c i a t e , as 
soon as p o s s i b l e , your o f f i c e ' s o p i n i o n on the 
l e g a l i t y of a mayor's o r a l veto. A veto In which 
he simply s t a t e s that he Is opposed but w i l l not 
sign a w r i t t e n veto to thet e f f e c t . " 

In r e p l y t h e r e t o I advise as f o l l o w s . 
1. The power and duty of the mayor with reference to 

approving or disapproving ordinances or r e s o l u t i o n s passed by 

the c o u n c i l Is provided by Section 366.5, Code 1954, which s t a t e s 

"366.5 Sig n i n g - passing over veto. The mayor 
s h a l l sign every ordinance or r e s b l u t I o n passed 
by the c o u n c i l before the same s h a l l be In f o r c e , 
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end, If he refuses to s i g n any such ordinance 
or r e s o l u t i o n , he s h a l l c a l l a meeting of the 
c o u n c i l w i t h i n fourteen days t h e r e a f t e r and r e 
turn the same, w i t h h i s reasons t h e r e f o r . If 
he f a l l s to c a l l the meeting w i t h i n the time f i x e d 
above, or f a l l s to r e t u r n the ordinance or r e s o l u 
t i o n with h i s reasons as h e r e i n r e q u i r e d , such 
ordinance or r e s o l u t i o n s h a l l become o p e r a t i v e 
without such s i g n a t u r e , and the c l e r k s h a l l record 
I t In the ordinance book, with a minute of the 
f a c t s making I t o p e r a t i v e . Upon the r e t u r n of 
any such ordinance or r e s o l u t i o n by the mayor to 
the c o u n c i l , It may pass the same over h i s objec
t i o n s , upon a c a l l of the yeas and nays, by not 
l e s s than a two-thirds vote of the c o u n c i l , and 
the c l e r k s h a l l c e r t i f y on s a i d ordinance or reso
l u t i o n that the same was passed by a two-thirds 
vote of the c o u n c i l , and s i g n It o f f i c i a l l y as 
c l e r k . " 

According to the above s t a t u t e the disapproval of an 
ordinance or r e s o l u t i o n by mere d e c l i n a t i o n , o r a l or w r i t t e n , to 
s i g n the ordinance or r e s o l u t i o n does not c o n s t i t u t e a veto. The 
mayor's r e f u s a l t o s i g n must be accompanied by h i s reasons there
f o r . Absent t h a t , the ordinance or r e s o l u t i o n w i l l become opera
t i v e without the mayor's s i g n a t u r e . 

2. I am of the o p i n i o n that an o r a l veto Is not c o n s i s t e n t 
with the p r o v i s i o n s of the s t a t u t e quoted or with the Iowa c o n s t i 
t u t i o n a l p r o v i s i o n or the Federal c o n s t l t u t l o n a l . p r o v i s i o n con
f e r r i n g the veto power upon the Governor and the P r e s i d e n t . These 
p r o v i s i o n s are A r t i c l e i l l , § 16 of the Iowa C o n s t i t u t i o n and 
A r t i c l e I, § 7 of the Federal C o n s t i t u t i o n . While none of these 
p r o v i s i o n s r e q u i r e s e x p r e s s l y a veto to be made In w r i t i n g I t 
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would seem that the p r o v i s i o n f o r recording the veto w i t h the 
ob j e c t i o n s In the o f f i c i a l j o u r n a l of the body to which the 
veto i s returned r e q u i r e s i t to be in w r i t i n g If the purpose 
of the veto i s to be accomplished, t o - w i t : In order that the 
Congress, L e g i s l a t u r e or C i t y Council s h a l l have s u i t a b l e oppor
t u n i t y to consider the o b j e c t i o n s to the ordinance or b i l l s and 
on such c o n s i d e r a t i o n pass them over the veto by the r e q u i s i t e 
number of votes. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S:MKB 



October 29, 1957 

f$r. Lewis E. Unt, Secretary 
Iowa State Tax Commission 
Building 

Dear Mr. Lint: 

This Is to acknowledge receipt of your letter dated October 2, 1957. 
In this letter you pose the following question: 

"Pursuant to the law as set forth in Section 17.27 as amended by 
House File 139, of the 57th General Assembly, we have had a * M 

request as to whether state department s who are charging for 
state publications must also charge sales tax on the materials thus 
sold. Subsequently, if it is necessary that a sales tax be charged/ 
Is it necessary that a sales tax permit be obtained by each of these 
state departments; and if so, what would be the proper procedure for 
applications for such permits ? 

Enclosed herewith please find a copy of an opinion of the Attorney 
General dated October 30, 1937 appearing on page 592 of Opinions of the 
Attorney Generals 1938. This appears to be the latest decision by the 
office of the Attorney General on this question, and t suggest that it will 
control the question which you pose in your letter, so that it will be necessary 
for the various state departments to charge a sales tax on the printed materials 
which they sell. This Is further confirmed by the opening provision of 422.43 
Code of Iowa 1954 entitled "Tax Imposed", which provides: 

"There Is hereby Imposed, beginning the first day of April, 1937, 
a tax of 2% upon the gross receipts from ail sales of tangible personal 
property, consisting of goods, wares, or merchandise, except as 
otherwise provided in this division, sold at retail in the state to 
consumers or users; * * *" 

Section 422.42 (3) entitled "Definitions" provides In part as follows: 

" 'retail sale' or 1 sale at retail 1 means the sale to a consumer 
or to any person for any purpose, other than for processing or for resale 
of tangible personal property * * *" 
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Clearly the state is making sales under the facts set forth in your letter 
pursuant to portions of section 422.43 and 422.42 set forth above. 

As to the question, whether a permit should be obtained by the various 
departments of the state of Iowa, it appears that a more difficult legal question 
is Involved. However, the answer to that question is inherent in the attached 
Attorney General's Opinion referred to above. Also, I understand it has been 
the practices of certain departments of the government to obtain a sales tax 
permit since administration of the act is thereby greatly facilitated. 

Consequently, I wish to advise you that the sales tax act does apply to 
the sates of state publications and the various departments distributing state 
publications are required to obtain a sales tax permit from the State Tax 
Commission. 

if you have any further questions regarding this matter, please let 
me know. 

Very truly yours, 

FJP:bmc Francis J . Pruss, 
Special Assistant Attorney General. 



T a x a t i o n : S a l e s Tax; A state sales tax should be collected fey the Printing 
Beard on all sales made at retail to private individuals. 

October 30, 1937. Mr. Tom 4. White, Superintendent, State Printing Board: This 
department is in receipt of your request for an opinion upon the following question: 

Must the State Printing Board collect sales tax upon its sales at retail in Iowa other 
than those made to the State or Federal Government V 

Chapter 196 o? the Acts of the 47th General Assembly imposes a tax of two per 
cent, except as otherwise provided in the Act, upon the gross receipts from all sales of 
tangible personal property sold at retail In the State to consumers or users. Tim Act re
quires that the retailer add the tax imposed to the price and after collecting the same remit 
within twenty days of the month fol (owing the c lose of the quarterly period. • 

The Act provides that the meaning of the terns hereinafter listed shall be as follows: 
Retailer includes every person engaged in the business of selling tangible goods, wares, or 

) merchandise at retail; retail sal© means the sale to a consumer or to any person* person 
Includes any individual, firm, co-partnership, joint adventure, association, corporation, 
municipal corporation, etc. 

The question, therefore, is whether or not the State Printing Board comes within the 
definition of "retailer" and "person" as defined by the Act. In State v. City of Des Moines, 
266 N.Vv. 4 1 , our Supreme Court held that "the Legislature is its own lexicographer in 
defining terms as applied to any given statute.' 

i • • • • • •. .. . 

In the case of State of Ohio v. Kelvering, 292 U. S. 360, the Supreme Court 
held that a State is embraced within the meaning of the term "person" as used in a statute 
imposing an excise tax on persons selling liquor and providing that: 

"Where not otherwise distinctly expressed or manifestly incompatible with the Intent 
y thereof, the word 'person' as used in this title shall be construed to mean and include a 

partnership, association, company or corporation, as well as a natural person. Whether the 
word'person' o r 1 corporation1 when used in a statute, includes a state or the United States, 
depends upon the connection in which the word is found/ <Cltlng numerous cases holding 
that a state is a person or a corporation.) 

In State v. City of Pes Moines, supra, the Supreme Court of Iowa said: 
HSurely, in a sense, all corporations are persons, that Is, artificial persons, and all 

municipalities are bodies corporate, and In a proper case the word •person' has been held to 
not only Include municipalities but every and any political subdivision, and also the state, 
and in some cases even the United State Government.'' 



An examination of the entire sales tax act reveals an intention on the part of the 
Legislature to Impose a two per cert t sales tax on ait sales at retail, no matter by whom 
made. In the sale of Codes and Supreme Court Reports to individual attorneys and those 
wishing to purchase the same, the State Printing Board Is acting in a proprietary capacity, 
engaged In the transaction of business in competition with other private businesses. When 
engaged in that manner, it is clearly the intention of the Act that a two per cent sales tax 
he collected and remitted in the same manner as such tax would he collected and remitted 
by any other retailer. 

it is therefore the opinion of this department that sales at retail to private individuals 
by the State Printing Board are subject to the sates tax. 



- HEAOMGTEi INCOME TAXJ Amounts paid to the widow of a deceased officer, 
of a corporation by the corporation recognizing the prior service or the deceased 
officer* Unless clearly intended to he a gift by the corporation, amounts In 
excess of $5,000.00 are held to be taxable to the widow. 



October 30, 1957 

Mr, George Eischeid, Director 
income Tax Division 
Iowa State Tax Commission 
B UILDING 

Dear Mt. Eischeid: in re: Estate of Norman D. Landauer 

Your letter of September 12, 1957, raised the question, whether payments 

by a corporation to the estate of a deceased corporate officer and to his widow con* 

stitute taxable income to either or both* This matter is discussed at some length 
y 

in Prentice-Hall "Federal Taxes", volume #1 s*. page 7609. The substance of 

that discussion Is as follows: 

The Intention of the parties and the facts and circumstances surrounding 

each transaction are obviously the controlling factors in arriving at a determination 

of the taxability or exclusion from income of voluntary payments made by an employer 

to the widow of a deceased former employee. 

In I. T. 3329, C. B. 1939-2, Page 153, the Commissioner of Internal 

Revenue ruled that a payment by an employer to the widow of a deceased employee, 

made without any enforceable obligation, was not taxable to the widow and that such 

payments were deductible by the employer when pa) d in recognition of services 

rendered by the deceased employee. 

In I. T. 4027, C. B. 1950-2 Page 9, the Commissioner of Internal 

Revenue revoked or modified his ruling In I. T. 3329 and new holds that, Irrespective 
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of a plan, voluntary or Involuntary* definite or Indefinite, payments made fay an 

employer to the widow of a deceased employee In consideration of services rendered 

by the employee are taxable to the widow. 

It should be noted that the ruling In i . T. 4027, by express provision, does 

not apply to payments received before January 1, 1951. 

As to voluntary payments received after December 31, 1950, the basic 

test as to taxability remains: whether or not the employer Intended to make a gift to 

the widow. However, if, as a matter of fact, the employer intended to make a gift, 

ft Is questionable whether he will be allowed a deduction for the payment, because 

the deduction Is allowable only If the payment was made In consideration of services 

rendered by the deceased employee. Conversely, If the employer made the payment 

In consideration of services rendered by the deceased employee, it will be taxable 

to the widow under the rule of I. T. 4027. 

In the first case decided after J. T. 4027 became applicable, the Tax 

Court held that payments received by a widow were a gift rather than compensation. 

The Court determined that the employer's intention to make a gift outweighed other 

evidence such as the deduction of the payment by the employer as salary expense. 

Ruth Hahn Paragraph 54, 103 P~H taio. T. C ; 
To the same effect: Est. of Ralph W. Reardon etal., Paragraph 55,154 
P-H Rflemo. T. C ; 

Marie G. Haskel, Paragraph 55, 196 P-H Memo T. C; 
dismissed by stipulation 4-Clr. 1-19-56; 

Estate of Arthur W. Bellstrom 24 T. C. (101); 
Elizabeth Robinson Matthews, Paragraph 56, 045 P-H IVtemo. T. C. 

In the case of Fisher e t a l . v. U. 3. (0. C. Mass. 1955), 129 F. Supp. 

759, 47 A. F. T. R, 558 It was held that post mortem payments were compensa

tion rather than gifts. 
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The Louise K. April! case (13 T. C. 707) and the Alice M. Sflacfarlane 

case (19 T. C. 9 (No. 2) ) involved payments to widows made prior to January 1, 1951 

and since I. T. 4027 was not retroactive, the two foregoing cases were determined 

by the Tax Court at a time when the Internal Revenue Service was making Its 

determinations under the provisions of I. T. 3329, and the employer was certainly 

justified in relying thereon for the allowability of deduction of the post mortem gifts 

on the corporation income tax return. 

Under the provisions of I. T. 4027, In order to be deductible on the federal 

income tax return of the corporation the post mortem payment to the widow must be 

made in consideration of services rendered to the employer by the decedent and if 

this Is so, the payment is taxable income to the widow. However, in the cases 

determined In the Tax Court, Hahn, Reardon, Haskell, Kellstrom and Matthews, 

supra the court has found the evidence to warrant a conclusion that the payments 

were gifts to the widows, even though made In recognition of decedents' services 

and taken as deductions on the corporate income tax returns. 

From all of the foregoing it appears, not only that jt is difficult to defeat a 

widow in court, but that it is hopeless to contend that such payments are income 

to the widow If corporations make such payments as bona fide gifts, taking no 

deduction therefor on the corporation returns, and unlikely to be sustained as taxable 

payments to the widow even though the corporations deduct such payments on the 

corporation returns, despite the specific wording of I. T. 4027. 

In any event, the $5,000 payment to the estate of Norman D. Landuer 

would not be taxable because of the $5,000 exclusion permitted under section 

101(b)I.R.C. 
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As to the payments made by the corporation to the widow, such amounts 

are not taxable income to her If the corporation's intention, in this case, was 

clearly to make a gift and not to pay compensation for the past services of her 

late husband. Fisher v. United States, (1955) 129 F. supp. 759, 47 

A, F. T. R. 558. 

in the Fisher case, supra, the employer had voted $666.66 retirement pay 

for the period October 1, 1950 to October 1, 1951 to Russell T. Fisher, its 

former president. He died on April 24, 1951 and on June 15, 1951, at the next 

meeting of the Board following Mr. Fisher's death the Board adopted the following 

resolution: 

"Voted: That the Treasurer is hereby authorized to pay to Mrs. Russell 

T. Fisher the sum of $666.66 per month for the months of May through September, 

Inclusive, 1951, this being the balance of the retirement compensation voted by the 

Board of Government to Mr. Fisher on November 3, 1950 

These payments were made to tits. Fisher in the total amount of $3333.36. 

Mrs. Fisher In the Income tax return for 1951 filed jointly with her deceased husband's 

estate did not report this sum as income, although in an attached statement she gave 

information as to its receipt. 

The court found, from the wording of the above quoted Board resolution, that 

there was no Intention to make a gift to Mrs. Fisher and that the payments made to her 

were compensation for the past services of her deceased husband; that had the husband 

survived the payments would have been made to him and would have been taxable as 

ordinary income. The court made it clear, however, that had It been the Intention of 

the corporation to make a gift to Mrs. Fisher the payments would not constitute taxable 

Income. 
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it is well established that taxation is the rule and exemption therefrom 

Is the exception and that "Grants of Immunity from taxation in derogation of * 

sovereign power of the State, are strictly construed." Hale v. Iowa Board of 

Assessment and Review, 223 Iowa 321, 271 U. W. 168, 302 U. S. 95, 82 

L.Ed. 72. 

\ And the burden of proof Is upon the taxpayer to show his right to an 

exemption by evidence which leaves the question free from doubt. Jones v. iowa 

State Tax Commission, — Iowa —* 74 ft!. W. 2d 563. 

With respect to the death benefit of $5,000. paid to the estate of the 

decedent, according to Attorney Edward A. Ooerr's tetter of September 6, 1957 

there was a board resolution whereby It appears clear that the amount so paid is 

exempt from taxation, being within the $5,000. limitation. 

With respect to the amounts paid by the corporation to Julia H. Landauer 

subsequent to her husband's death, Mr, Doerr's letter states: "Her: position Is 

simply that the payments total ting $ 8,100. were g i f t s T h e position of Mrs. 

Landauer Is, of course, Immaterial, and the determination of whether such sums 

constitute taxable income to her depends entirely upon the intention of the corpora

tion at the time the payments were made. 

11 is not the position of the Iowa State Tax Commission that corporations 

cannot make gifts which are exempt from taxation, but that thfefacfc of the gift as 

distinguished from compensation must be established and unless It Is shown by 

evidence that a gift was intended by Simon and Landauer Company to Julia H. 

Landauer the amounts paid to her must be treated as ordinary income. 



Mr. George Eischeid, Director -6- October 30, X957 

Yours very truly, 

Francis J . Fruss 
Special Assistant Attorney General. 

W M W rbrnc ^ 
to. Mi. Wilson, General Counsel, 

,) Iowa State Tax Commission. 

\ 



HEADNOTE: 

Condemnations—County has no authority to acquire land by 
condemnation f o r maintenance garages. 

Ames, Iowa 

Oct. 31* 1957 

Mr. James W. Hudson 
Attorney at Law 
Pocahontas, Iowa 
He? S e c t i o n 4?1.4, Subsection 1 of the 1954 Code of Iowa 

Dear Mr. Hudson; 
I have your l e t t e r of October 10 i n which you ask our o p i n i o n as t o 

1 whether or not the above mentioned. Code s e o t l o n gives the Board of 
Supervisors of a county a u t h o r i t y to acquire ground f o r the c o n s t r u c t i o n 
of a maintenance garage. I assume t h a t you mean by the word acquire 
the r i g h t t o condemn land f o r s a i d purposes. The Board of Supervisors 
of a county has the a u t h o r i t y t o purohase l a n d f o r the c o n s t r u c t i o n of 
a maintenance garage under the p r o v i s i o n s of Chapter 332.3(12) as 
amended by Chapter 173 Laws of the 57th G.A. 

I t i s our o p i n i o n t h a t S e c t i o n 471.4, s u b s e c t i o n 1 of the 1954 Code 
of Iowa does not provide the Board of Supervisors of a county a u t h o r i t y 
t o acquire l a n d f o r the c o n s t r u c t i o n of a maintenance garage. This 
s e c t i o n does not s p e c i f i c a l l y a u t h o r i z e such a talcing, and such a 
t a k i n g i s not considered "a necessary talcing" f o r the p u b l i c w e l f a r e . 
A maintenance garage i s of such a nature that i t can be l o c a t e d I n 
more than on© s i t e I n the county. I f l a n d cannot be purchased In one 
area, I t can more than l i k e l y be purchased somewhere e l s e I n the 
county. 

I t I s s i g n i f i c a n t that the L e g i s l a t u r e has gi v e n the Board of Supervisors 
the a u t h o r i t y t o purchase a n y : r e a l e s t a t e necessary f o r county purposes 
by S e c t i o n 332.3(12) as amended, but has not provided the Board of 
Supervisors w i t h t h i s blanket a u t h o r i t y i n regard t o the power of 
eminent .domain. 
I f we can be of any f u r t h e r a s s i s t a n c e i n t h i s matter, please n o t i f y us. 

Yours very t r u l y , 

John L. HcKinney 
General Counsel f o r 
Iowa State Hl$iway Commission 

C. J , Lyman 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa State Highway Commission 

J L l i : i s 
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November,, l , 1957 <^Yl/y ' \ NORMAN A. ERBE 

Mr. D* H* S t a t t o n • 
Boone County Attorney 
Boone* Iowa 
Dear Mr* S t a t t o n t 

Your l e t t e r of October 18. 1957> statoe that the Trustees 
of Boone County HospifalThave entered i n t o an agreement with 
four medical dopt'oro f o r ' t h e performance of a l l x-ray and l a b o r 
atory work to be done at the h o s p i t a l * Although the h o s p i t a l 
w i l l b i l l the p a t i e n t s as the agent of the doctors* a predeeig-
nated percentage of the fees c o l l e c t e d Is r e t a i n e d by the h o s p i t a l 
and the balance i e remitted to the p h y s i c i a n s * 

At the present time a l l money c o l l e c t e d on these ecoounta 
by the h o s p i t a l i s deposited to the h o s p i t a l account as county 

) funds* Presumably* t h i s i s dons i n accordance with S e c t i o n 34-7*12 
of the 1951* Code which p r o v i d e s ! 

"County t r e a s u r e r * The county t r e a s u r e r s h a l l r e c e i v e 
and disburse a l l funds undsr the c o n t r o l of s a i d board 
of t r u s t e e s * the same to be paid out only upon warrants 
drawn by the county a u d i t o r by d i r e c t i o n of the board 
of s u p e r v i s o r s a f t e r the c l a i m f o r which the same i e 
drawn has been o s r t i f l e d to be c o r r e o t by the s a i d board 
of t r u s t e e s * " 

Payment to the doctors i s then made by- county warrant and 
such payment i s p u b l i c i z e d pursuant t o S e c t i o n 3^9*18 of the 1951* 
Code which provides: 

" S u p e r v i s o r s 8 proceedings - each payee l i s t e d - p u b l i c a 
t i o n * A l l proceedings of each r e g u l a r * adjourned* or 
s p e c i a l n e s t i n g of boards of s u p e r v i s o r s * I n c l u d i n g the 
schedule of b i l l s allowed* s h a l l be published immediately 

\ a f t e r the adjournment of such meeting of s a i d bo&rda 9 and 
\ the p u b l i c a t i o n of the schedule of the b i l l s allowed s h a l l 

show the name of each I n d i v i d u a l to whom the allowance i s 
made and f o r what such b i l l Is f i l e d and the amount allowed 
thereon* The county a u d i t o r s h a l l f u r n i s h a copy of euch 
proceedings to be published* w i t h i n one week f o l l o w i n g 

- the adjournment of the board** 
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Your f i r s t question i s whether S e c t i o n 3**9.l8 r e q u i r e s the 
p u b l i c a t i o n of the b i l l s f i l e d end the amount paid to the doctors 
f o r the amount duo them pursuant to t h e i r agreement with the 
h o s p i t a l . 

T h i s question must bo answered a f f i r m a t i v e l y as t o a l l funds 
which have been deposited as County Funds. 19*H) Report of 
Attorney General, 2&3» 

You then aak, i f the answer to the f i r s t question l a In the 
a f f i r m a t i v e , can an arrangemant bo made whereby the amount p a i d 
to tho doctors would not have to be p u b l i s h e d , i t i e the o p i n i o n 
of t h i s o f f i c e that t h i s can be done by v i r t u e of Chapfcor 92. Acts 
of the 57th General Assembly. Section H- c l e a r l y exproaoes the 
canoe of the l e g i s l a t u r e that pathology and r a d i o l o g y oervloes per
formed In h o s p i t a l s ars medic's), oervlcocc S e c t i o n ? r e q u i r e s a 
h o s p i t a l t o enter i n t o a ' w r i t t e n or o r a l agreement with a doctor 
fo r the d i r e c t i o n and s u p e r v i s i o n of I t s r a d i o l o g y or pathology 
department. S e c t i o n s 9 end 10 are designed to apprise the p a t i e n t 
of the f a c t that l a b o r a t o r y and x-ray fees are f o r medical c e r v i c e s 
although they may be c o l l e c t e d by the h o s p i t a l on behalf of the 
doctor. S e c t i o n 12 r e i t e r a t e s that a f c e s f o r r a d i o l o g y and 
pathology must be paid f o r as medical and not h o s p i t a l c e r v i c e s " . 

Tho h o s p i t a l , then, serves only as the agent of the doctor 
for the c o l l e c t i o n of r a d i o l o g y end pathology f e e s , fta the agent 
of the doctor, the h o s p i t a l has an a f f i r m a t i v e duty to r e t a i n the 
funds of t h i s p r i n c i p a l end pay .them over promptly ©hen daia&nded 
or as agreed. The agent must a l s o keep end render accounts. 
American Juri s p r u d e n c e . Agency, Sections 282, 286. "Only In an 
e x c e p t i o n a l case may the agent t r e a t the funds ac h i s own f o r as 
a r u l e they are to be a p p l i e d to the purposes of tho agency", i d . 
Section 282. 

i t i s c l e a r that the funds coming Into the hands of the 
h o s p i t a l i n payment of radiology,and pathology fees are not "funds 
under tho c o n t r o l of the Board of T r u s t e e s 0 w i t h i n tho meaning of 
Code Section 3^7*12, but are i n f a c t funds subject to tho c o n t r o l 
and d i r e c t i o n of the h o s p i t a l ' s p r i n c i p a l , the doctor. Theso funds 
need not be deposited In the county treasury unless d i r e c t e d by 
the p r i n c i p a l . B i t h the e x c e p t i o n of that p o r t i o n of the t o t a l 
c o l l e c t e d by the h o s p i t a l which Is charged to the dootors f o r the 
use of the h o s p i t a l f a c i l i t i e s , they are not p u b l i c rconles which 
are required to be h e l d , d i s b u r s e d , and accounted f o r i n accordance 
with the s t a t u t e . 

Even though p u b l i c a t i o n I s not required under the agency 
r e l a t i o n s h i p described h e r e i n the h o s p i t a l Board of Trustees are 
not r e l i e v e d from the requirement of d i s c l o s i n g a l l r e l e v a n t f a c t s 



»><r. Do M, S t a t i o n -3-

p s r t a i n i n g t o the o p e r a t i o n o f thes e department* i n th«ir annua! 
r e p o r t to the Board o f S u p e r v i s o r s r e q u i r e d by paragraph 10, Code 
S e c t i o n 3^7.13-

Very t r u l y y o u r s , 

NORMAN A. ERBE 
A t t o r n e y G e n e r a l 

NAE/k 
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COSMETOLOGY BOARD 
1. Has no power to refuse a license to a school on the ground there are enough 

schools. 
2. May not adopt a regulation prohibiting night schools. 

November 1, 1957 

Dr. Edmund G. Zimmerer 
Commissioner of Public Health 
Department of Health 
L o c a l 

Dear Doctor Zimmerer: 

Receipt i s acknowledged of your l e t t e r of October 29 as follows: 

**We have an application from an exi s t i n g licensed School of Cosmetology 
for the establishment of night courses. I should l i k e a l e t t e r opinion 
on the following matters! 

"May the Board of Cosmetology Examiners a r b i t r a r i l y refuse a license 
for a school on the grounds that i t i s th e i r b e l i e f that we have enough 
such schools? 

"May the Board of Cosmetology Examiners by regulation deny a school the 
right to establish a night school? 
H I s there anything i n the law (or regulations) forbidding the es t a b l i s h 
ment of a night school? 

"Your early attention and reply w i l l be appreciated." 

The answers to your questions are respectively: 

1. No. 

2. No. 

3. No. 

In general, see G i l c h r i s t v. Bi e r r i n q . 234 Iowa 899, 14 N.W. 2d 724 for examples 
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of limitations on the scope of the rule-making power of the Board of Cosmetology 
Examiners. 

Very t r u l y yours, 

LEONARD C. ABELS 
Assistant Attorney General 

LCA:md 



HEADNOTE: PROPERTY TAX DIVISION - MONEYS & CREDITS: 
Senate File 453, Acts of the 57th General Assembly; exemption status 
of promissory note, mortgage, real estate contract, no express provision 
for Interest; Section 535.2 provides for legal rate of interest where no 
contract to the contrary. 

Mr. Wm. G. Klotzbach 
Buchanan County Attorney 
County Court House 
Independence, Iowa 

Dear Mr* Klotzbach: 

Your letter dated October IS , 1957 addressed to the Attorney General 

of Iowa has been referred to me for reply. 

In your letter you request an opinion as to the application of Chapter 

213, Laws of the 57th General Assembly, which amended Chapter 429 of 

the 1954 Code of Iowa, pertaining to moneys and credits tax. Your question 

is whether a promissory note for a fixed sum with no provision for interest and 

a real estate sales contract with no provision for interest shall be considered 

within the exemption provided by Chapter 213. 

At the outset, we should distinguish between a promissory note or 

contract which specifically provides that no interest is payable and a promissory 

note or contract which simply has omitted to provide for an interest rate. 

Section 535.2, Code of Iowa, 1954, entitled "Rate of Interest", 

provides as follows: 

"The rate of interest shall be five cents on the hundred by 
the year in the following cases, unless the parties shall agree in 

November l , 
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writing for the payment of interest not exceeding seven cents on 
the hundred by the years 

"1. Money due by express contract. 

"2. Money after the same becomes due. 

"3. Money loaned. 

"4. Money received to the use of another and retained beyond 
a reasonable time, without the owner's consent, express or implied. 

"5. yoney due on the settlement of accounts from the day the 
balance is ascertained. 

"6. Money due upon open accounts after six months from the 
date of the last item. 

"7. Money due, or to become due, where there is a contract 
to pay interest, and no rate Is stipulated." 

I suggest that these wilt be considered interest bearing instruments unless, 

fn either case, an express provision is contained in the instrument declaring it 

to be nonlnterest bearing. If the question of the rate of Interest is omitted from 

the instrument, then It would seem that Section 535.2 would become operative, 

and any purchaser or promtssor who failed to take account of this section of the 

law may, in fact, find himself subjected to the legal rate of interest. 

In your letter you also raise the question as to whether it would be 

possible for parties to a contract of sale of real estate to agree upon a principal 

sum which would include accrued interest to the end of the contract period, with 

an express provision that the contract was a nonlnterest bearing contract. Of 

course, it would seem that this is very unlikely In view of the fact that a 

contract purchaser may not desire in many cases to continue to make payments 
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pursuant to the contract but may wish to pay off the contract prior to the due 

date thereof and receive a deed to the property. Consequently, a purchaser 

who signed a contract where the principal sum actually included a targe element 

of Interest would find himself in a very embarrassing position should he desire 

to pay off the contract prior to the due date. I might suggest that any attempt 

to Include a savings clause in a contract such as this, giving a purchaser the 

right to pay a sum less than the actual balance of the purchase price due 

pursuant to the terms of the contract, would be considered a subterfuge and, 

in fact, an attempt to circumvent the law of moneys and credits. 1 do not 

anticipate tiny serious attempt to use these evasive tactics. 

The questions you presented In your letter of October 18, 1957 were 

not presented to the Attorney General prior to the Issuance of the opinion of 

that office dated July 18, 1957. 1 trust that you have in your flies a copy 

of the opinion written by Mr. Strauss. 

If you have any further questions regarding this matter, please contact 

me. 

Yours very truly, 

Francis J. Pruss 

FJPjfs 



November 5, 1957 

Mr. Park Binard 
Administrative Assistant 

to the Governor 
B u i l d i n g 

Dear Sir s 

Beceipt i s acknowledged of your l e t t e r of November 1, as follows: 

*X enclose herewith the Resistance of the Roosevelt Hotel Company to the 
Application of Local Union No. 497, Hotel and Restaurant Employees and 
Bartenders International Union, AFL-CIO for the appointment of a Board 
of Ar b i t r a t i o n and C o n c i l i a t i o n under Chapter 90 of the Code of Iowa. 
W i l l you kindly give Governor Loveless an opinion on t h i s at your 
e a r l i e s t convenience." 

Section 90.1, Code 1954, which i s the pertinent provision of law, states as 
follows: 

" P e t i t i o n for appointment. When any dispute arises between any person, 
firm, corporation, or association of employers and t h e i r employees or 
association of employees, of t h i s state, except employers or employees 
having trade relations d i r e c t l y or i n d i r o c t l y based upon in t e r s t a t e 
trade relations operating through or by state or international boards 
of c o n c i l i a t i o n , which has or i s l i k e l y to cause a s t r i k e or lockout, 
involving ten or more wage earners, and which does or i s l i k e l y to i n -
te r f e r with the due and ordinary course of business, or which menaces 
the public peace, or which jeopardizes the welfare of the community, 
and the parties thereto are unable to adjust tho same, either or both 
parties to the dispute, or the mayor of the c i t y , or the chairman of 
the board of supervisors of the county i n which said employment i s car
r i e d on, or on p e t i t i o n of any twenty-five c i t i z e n s thereof over the 
age of twenty-one years, or the labor commissioner, after investigation, 
may make written application to the governor for the appointment of a 
board of a r b i t r a t i o n and c o n c i l i a t i o n , to which board such dispute may 
be referred under the provisions of t h i s chapter; and the manager of 
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the business of any person, f i r m , corporation* or association of such 
employers, or any organisation representing such employees, or i f such 
employees are not members of any organization, then a majority of such 
employees affected may make the application as provided i n t h i s chap
t e r , but i s no case s h a l l more than twenty employees be required to 
j o i n i n such application." 

The points raised i n the "resistance" to which your l e t t e r refers are sum
marized as follows: 

1. Applicants are neither "employees or association of employees* within the 
meaning of Section 90.1, but are an international union. 

2. The dispute does not affect the public interest or menace the public peace. 

3. Intervention under Chapter 90 would pave the way f o r submission of s i m i l a r 
disputes i n wholesale l o t s . 

4. The employer i s engaged i n interstate commerce and, therefore, the dispute 
i s within the express exception stated i n Section 90*1. 

5. The National Labor Relations Act has pre-empted the f i e l d for purposes of 
s e t t l i n g disputes between labor unions and employers i n interstate commerce. 

With respect to said points, we advise as follows: 
v A 

Whether a dispute e x i s t s between the employer and i t s employees or with a 
union and not with I t s employees i s a question of fact to be determined by the governor. 
I f , i n fa c t , no dispute exists between the employer and i t s employees there i s , of 
eourse, no basis for proceeding with a r b i t r a t i o n for the obvious reason there would be 
nothing to arbitrate. 

2. Whether the dispute i s such as to affect the public interest within the ex
press terms of Section 90.1 i s also a question of f a c t . Whether the dispute i s such 
as to "menace the public peace" i s a conclusion which the governor must determine by 
exercise of sound discretion i n the l i g h t of facts available to him. I f neither e l e 
ment i s found to be present, Chapter 90 has no application. 

3. The number or lack of potential fact situations which might arise within the 
terms of Chapter 90 has no relevance to the question of whether the instant s i t u a t i o n 
i s within Chapter 90. Each application must stand or f a l l on the basis of i t s own 
fact s . 

4. Whether or not the employer i n the instant s i t u a t i o n i s engaged i n i n t e r 
state commerce i s a question of fact to be ascertained by the governor. I f the facts 
reveal such to be true no further procedure under Chapter 90 i s authorized under i t s 
express terms. 
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5. Inquiry into the faet questions presented by 1 and 4 w i l l dispose of. point 
5 under the terms of Section 90.1 without necessity f o r reference to the federal act. 

Thus, a l l of the matters presented by your l e t t e r and the enclosed "resistance" 
present questions of fact not susceptible to answer by opinion of t h i s o f f i c e . As 
was pointed out by l e t t e r of t h i s o f f i c e dated October 28, the "Application* i n the 
instant matter appeared i n proper form, for purposes of Chapter 90. However, your 
instant inquiry requires determination of facts and exercise of d i s c r e t i o n based 
upon the existence of facts rather than a problem of law. 

Yours very t r u l y , 

NOBMAN A. ERBE 
Attorney General of Iowa 

LCAimd 

LEONARD C. ABELS 
Assistant Attorney General 



ASSESSMENT INSURANCE: The language "maximum premium. . . s h a l l be expressed" as 
used in Section 515.16, Code 1954, means that i t shall be express both as to 
cash premium and contingent assessment and that the sum of such express amounts 
sh a l l be the maximum. 

November 5, 1957 

Mr. Oliver P. Bennett 
Commissioner 
Insurance Department of Iowa 
L o c a l 

Dear S i r : 
Receipt i s acknowledged of your l e t t e r of October 1 by which you submit the 

following question: 

". . .your opinion and suggestions w i l l be appreciated as to the pos
s i b l e effect. . .of Code Section 515.16 which provides that *the 
maximum premium payable by any member of a Mutual Company s h a l l be 
expressed i n the policy and i n the application for the insurance. 
Such maximum may be a cash premium and an additional contingent 
premium not less than the cash premium, or may be solely a cash 
premium, which premium may be made payable i n installments or regu
l a r assessments.* 

" I t occurs to us that i t would be proper, i n compliance with t h i s 
section, to issue a poli c y which would state the annual i n i t i a l ad
vance assessment charge as we now do and provide further that addi
t i o n a l contingent premiums not less than the i n i t i a l cash premium 
would thereafter be payable as rerular assessments during the term 
of the policy (we presently issue f i v e year p o l i c i e s with an annual 
assessment payable at the inception of the p o l i c y ) . " 

In answer thereto you are referred to the express language of the statute; 
"maximum preMum. . . s h a l l be expressed". Your attention i s invi t e d to the fact 
that a policy naming a sum certain as cash premium but ident i f y i n g the additional 
"contingent premium" merely by the words "not less than the cash premium" would 
express a minimum rather than a maximum premium where, as stated i n the inquiry 
submitted by you, "additional contingent premiums. . .would thereafter be payable 
as regular assessments." In other words, policy language of the form submitted 
would be descriptive neither of an "express" amount nor the maximum amount. 
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As was said with respect to said section by the C i r c u i t Court of Appeals i n 
Keehn v. Brady Transfer & Storage Co., C.C.A., 1947, 159 F.2d 383: 

" P l a i n t i f f emphasizes that there i s no decision construing section 
8909 (now section 515.16, Code 1954). We think there i s nothing 
to construe. I t states i n p l a i n unambiguous language that the 
maximum premium *s h a l l be expressed i a the policy and i n the ap
p l i c a t i o n . , M 

Thus, the language of section 515.16 means exactly what i t says; that the 
"maximum premium. . .s h a l l be expressed. . .". 

Very t r u l y yours, 

LCA:md 

LEONARD C. ABELS 
Assistant Attorney General 



November 5, 1957 

Mr. Robert D. Mershon 
Attorney at Law 
Cedar Falls, Iowa 

Dear Mr. Mershon: 

This Is to acknowledge receipt of your letter dated November 1, 
1957, wherein you request an opinion as to whether a resident of Iowa, 
employed in Washington, D. C, living in the State of Virginia, is liable 
to pay Iowa income tax. 

The only provision of the Iowa income tax law which gives a credit 
for income tax paid in another state is Section 422.3(1). However, 
this section expressly excludes "salaries, commissions, fees or other 
remuneration for personal or professional services." 

It would seem that,under the facts set out above, the taxpayer 
will be liable for both Virginia and Iowa income taxes. 

If you have any further questions, please contact me. 

Yours very truly, 

Francis J. Pruss 

FJPjfs 



HEADNOTE: 

Temporary absence from the State w i l l not d i s q u a l i f y an applicant 
for A.D.C., i f such applicant can q u a l i f y as to residence as 
defined i n Section 239.2, Code of Iowa, 1954. 

Dear Mr. Caffrey: 

Reference i s herewith made to memorandum under date of 
November 4, 1957 from Mr. A. Downing to you in regard to 
the application of Lore Lee for ADC - please be advised 
as follows; 
We note the following statement of facte In said memorandum 
with reference to the residence of the applicant, to-wit: 
that she was bora in Iowa and has been a resident of the 
State of Iowa since birth with the exception that she was 
out of the State a l i t t l e over 2§ sooths and her intentions 
were to return as soon as able to financially. Although 
she was at one time separated from her husband and he was 
working in the State of Oklahoma, their residence in the 
State of Oklahoma was only temporary for an alleged period 
for a l i t t l e over 2$ months. Also, It Is stated that she 
had not established residence in the State of Oklahoma 
sufficient to be eli g i b l e to receive any aid and X assume 
that she did not receive any mid from the State of Oklahoma. 

Section 239.2, Code of Iowa, 1954, states: 
"Assistance shall be granted under this chapter to 
any needy dependent chi l d who: 
**1. Is living in a sol table family home maintained 
by one or more of the persons referred to in subsection 
4 of section 239.1. 
**2. Has resided in the state for one year immediately 
preceding the application for such assistance; or was 
born within the state within one year immediately pre
ceding the application. If the mother has resided In 
the state for one year Immediately preceding the birth 
of said child, without regard to the residence of the 
person or persons with whom said child i s livi n g . 

November 5, 1957. 

Hr. L. L. Caffrey, Chairman 
State Board of Social Welfare 
State Office Building 
Des Moines, Iowa 

Re: LORA LEE, 
Application 4647-C 
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It 1b to be noted that residence is the stipulated c r i t e r i a 
of this provision of the Code as distinguished from 
M l e g a l residence." 
In the case of In Ret Maintenance of Henhouse, 233 Iowa at 
page 1013, the Court said: "The distinction between the 
terms Residence* and *legal residence* and the term *legal 
settlement* has long been well understood. The terns are 
not synonymous, and we have held that they are not." 
InRe: State ex r e l Gibson v. Story County, 207 Iowa 1117, 
1118, 224 N.W. 232, 233. 
Assuming the facts stated in the memorandum would be 
f u l l y established as the residence and under the authority 
of the case of In Re: Maintenance of Newhouse, cited 
above, i t i s our opinion that the applicant can qualify for 
the aid requested. 

Yours very truly, 

FDB/sp 
cc-Attorney General 

Frank D. Blanco 
Assistant Attorney General 



HEADNOTE: 

Under the provisions of H.F. 344, 57th G.A., old age 
assistance applicants or r e c i p i e n t s may purchase funeral 

f expense contracts, not in excess of $500.00 at any time 
before death and remain e l i g i b l e f o r assistance within 
the requirements of Chapter 249, OAA law. Said contracts 
may be formal or informal, subject to the requirements of 
the Board of S o c i a l Welfare as to proof of the terms of 
such contracts or arrangements. 



November 5, 1957. 

Mr. L. L. Caffrey, Chairman 
State Board of Social Welfare 
State Office Building 
Dee Moines, Iowa 
Dear Mr. Caffrey: 

Reference i s made to lntra-office communication under date 
of November 5, 1957, from Eleanor Carrie, to the State Board, 
in which the following questions were propounded, to-wit: 

1. The law states "Provided, however, that no person 
shall be denied assistance because of the fact that 
the claimant has made prior arrangements for funeral 
expenses in an amount not to exceed five hundred 
dollars." Does the word "claimant" refer to an 
applicant, a recipient, or both? In short, may a 
burial contract be purchased following receipt of 
assistance or only prior to approval of assistance? 

2. The law specifically limits the amount which may be 
used to make "prior funeral arrangements". However, 
the single recipient i s entitled to $300 in personal 
property and a married couple to $450, therefore could 
the personalty of the individual be used to increase 
the value of the prior funeral arrangements to an amount 
in excess of $500? 

and in reply thereto, we beg to advise as follows: 
In construing a statute, the f i r s t requirement i s to ascertain 
the legislative Intent, and In doing so, the subject matter, 
effect, consequence, and reason of the statute, as well as the 
language used must be considered. A further rule to be followed 
i s that words used in statutes should generally be given their 
ordinary meaning, and the meaning of a statute cannot be expanded 
beyond the legitimate scope of the terms ut i l i z e d . 

1. A "claimant" i s one who asserts a right or t i t l e . An 
"applicant" i s one who applies for something; one who makes re
quest; a petition. Since Section 249.10 Code of Iowa, 1954 reads 
**An mpplicant for* assistance sh a l l deliver his claim •**;" and 
H.F. 344 (Chapter 120, 57th O.A.) which amends Section 249.9, refers 
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to a "claimant" and paragraph 3 of said section also refers 
to a "claimant"; i t i s clear to us that the Intent i s , that 
"claimant" and "applicant" refer to one and the same person. 
We note that under the provisions of Section 249.6 (8), an 
applicant may earn up to $300.00 per year. It i s conceivable 
that recipients may earn Income from which they might purchase 
a contract for funeral expenses, within this earning limitation. 

We hold, therefore, on this question that a "claimant" 
and an "applicant" within the provisions of Section 249.9 as 
amended, refers to one and the same person, and further hold 
that a recipient, as well as an applicant, may purchase a 
contract for funeral expenses. 

2. Webster•s International Dictionary defines "arrange
ment" as used in English law as "An agreement between a debtor 
and his creditors modifying his obligations to them by a 
composition or otherwise." In the case of Beckford v. Beckford, 
108 N.E. 2d 535, 329 Mass. 389, "An 'arrangement' may be defined as 
a preparatory agreement or as a transaction whose terms are 
understood but not yet consummated." The "prior arrangement" 
referred to in the amendment, by the plain ordinary meaning 
of the words import such arrangements at any time before death, 
because we beliibe the reason for the amending statute was to 
enable old age recipients to provide for a more decent burial 
in view of the steadily Increasing economic costs for funerals, 
and at the same time to enable them to qualify for assistance. 
Therefore, such "prior arrangements" for funeral expenses may 
be made at any time before death of recipient within a l l of the 
qualifying limitations of Chapter 249, Old Age Assistance. 

We are further of the opinion that the "arrangements" 
being a matter of p r i v i t y between the applicant or recipient 
and the person contracting to perform under the funeral contract, 
i t is Immaterial to the Department whether or not such arrange
ments are formal written contracts or informal verbal contracts. 
However, In view of the limitation of $500.00, It i s within the 
province of the Board or Department to require satisfactory proof 
that the contract value does not exceed the sum of $500.00 as 
fixed by the amending statute In order that the applicant may 
qualify for assistance. 

It i s also conceivable that there may be applicants 
who have made contractual arrangements for burial benefits in 
excess of $500.00. In this event, because of constitutional 
prohibition, that no law impairing the obligation of contracts, 
shall ever be passed, such contracts must be recognised, i f they 
were incurred or consummated prior to the effect date of 
H. F. 344, (Chapter 120, 57th G.A.). 

Subject to the above limitation, i t i s our opinion that 
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personal property allowances cannot be used to Increase the value 
of the prior funeral arrangements to an amount in excess of 
$500.00. 

Yours very truly, 

FDB/sp 
cc-Norman A. Erbe 

Frank D. Blanco 
Assistant Attorney General 



0 

November 6, 1957 

Mr. Matt Walsh 
Pottawattamie County Attorney 
Pottawattamie County Court House 
Council B l u f f s , Iowa 

Dear S i n 

In a l e t t e r received from your o f f i c e dated October 31 inquiry i s made respect
ing voting i n the c i t y primary elections under the provisions of Section 363.16 
of the Code of Iowa and p a r t i c u l a r l y r e f e r r i n g to the problem, " I f there were two 
of f i c e s to be f i l l e d and f i v e candidates f i l e d for said o f f i c e s , should the primary 
b a l l o t read 'Vote for Two Only*, or should i t read 'Vote for Four Only'?" 

The l e t t e r states that Section 363.20 provides thst primary elections s h a l l 
follow the procedure provided for general elections except as therein modified 
and the rules for the general Elections set out st Section 49.93 state that no 
voter, s h a l l vote for more than one csndidate for the same o f f i c e nor for a greater 
number of candidates for two or more of f i c e s of the same class, than there are of
f i c e s of such class to be f i l l e d at such election. 

Since the primary election procedure i s net modified i n Chapter 363 respecting 
t h i s p a r t i c u l a r question, i t would appear that Section 49.93 confirms the rules 
for voting and i n di r e c t answer to your s p e c i f i c question i t i s our opinion that 
the primary b a l l o t should read "Vote for Two Only . 

Question No. 2 submitted inquires concerning the placing of a name on a b a l l o t 
when the name has been changed between the time of f i l i n g the p e t i t i o n and a f f i 
davit provided i n Sections 363.12 and 363.14 and the time of election. I do not 
have enough facts at hand to express our opinion on t h i s question. 

Yours very t r u l y , 

NAEtmd 

NORMAN A. ERBE 
Attorney General of Iowa 



HEADNOTE: LEGAL SETTLEMENT: /"/' 
1^ 

Under the fac t u a l s i t u a t i o n , to-wit: 

"Fred Higgens family moved into MontgomeryCounty i n 1937. 
Within one year, Montgomery County served them with notice 
to depart i n compliance with Section 3828.092. The Higgens 
family have never f i l e d the a f f i d a v i t required by Section 
3828.088 as a prerequisite to establishing t h e i r " l e g a l 
residence", or " r e q u i s i t e residence" as defined i n Section 
3828.092. Therefore, the Higgens family remain residents 
of Page County and Page County i s l i a b l e f o r t h e i r care." 

the s a i d Higgens did not acquire a l e g a l settlement i n Montgomery 
County, the county of h i s residence, for the reason he was served 
with notice to depart, and he thereafter f a i l e d to f i l e a f f i d a v i t 
with Board of Supervisors as required by Sec. 252.16, Code of Iowa, 
1954, previously c o d i f i e d as Sec. 3828.088, Code of 1939. 



Noveeber 7, 1937. 

Mr. William E. Falk 
County Attorney 
Page County 
Clarinda, leva 

Bear Mr. Falk: 

Reference Is made to your letter of September 5, 1957, request
ing opinion of this department, upon the following matter: 

Before 1937, the Fred Biggins family established 
residence in Page County. In that year they moved to 
Montgomery County, and have resided there over twenty 
years. In the years 1938 and 1939, they were served 
by Montgomery County with Notice to Depart (Non-resident 
Notice.). None was served thereafter, and no affidavit 
of Intention to establish residence was f i l e d by the 
Higglnses. The family now had applied for assistance in 
Montgomery County, which has disclaimed l i a b i l i t y , 
maintaining they are residents of Page County. Is 
Page County liable for the care of this family, which 
has not resided in Page County for over twenty years? 

By Section 3828.092, Code of Iowa 1939, the 
Higglnses would have acquired residence in Montgomery 
County one year after the 1939 Notice, the last, was 
served on them. In 1941, by enactment of Chapter 148, 
Section 5 of the Acts of the Forty-ninth General Assembly, 
Section 3828.092 was amended so that i t warn not required 
that each year a notice to depart he served. But, by 
that time, 1941, the family had already established their 
residency in Montgomery County. 

and we beg to advise as follows: 
The situation which was outlined in your letter arose several 
times prior to the amendment of Section 3828.092, Iowa Code, 
1939, (by the enactment of Chapter 148, Seetion 5 of the Acts 
of -the 49th General Assembly) because of am apparent inconsist
ency or ambiguity existing between two sections of the code under 
the chapter "Support of Poor**. Section 3828.088 stated mo follows: 

**A legal settlement In this state may be acquired 
as follows: Any person continuously residing in any one 
county of this State for a period of one year without 
being warned to depart as provided In this chapter acquires 
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a settlement i s that county; but If such person has 
been warned to depart as provided l a this chapter, 
then such settlement can only be acquired after such 
person has resided in any one count? without b e i n g — 
warned to depart aa provided in this chapter for a con-
tinuouc period of one year from and After SUdh time '" 
as such person snail nave n n m wita the Board of 
Supervisors of such county an affidavit stating Tfrat 
such person i s no longer a pauper ana intones to 
acquire a settlement in taat county.'* 

The underlined portion of this statute was amended into law 
in 1033 (Chapter 09, Section 1, i s taws of the 45th General 
Assembly). There was no provision in the law for f i l i n g an 
affidavit prior to this amendment mo any persoa could acquire 
a legal settlement by residing in the county for one year after 
a notice had been given for them to depart, provided that no 
subsequent notice was given within that year. This was estab
lished by Section 3828.092, lowa Code, 1039, which stated as 
follows: 

"Persons coming into the State, or going from 
one county to another, who are county charges or 
are l i k e l y to become much, may be prevented from ac
quiring a settlement by the authorities of the county, 
township, or ci t y i n which such persona are found warn
ing them to depart therefrom. After such warning, 
such persons cannot acquire a settlement except by the 
requisite residence of one year without further warning.** 

The apparent conflict came Into being between the underlined 
sections when the amendment requiring the affidavit to establish 
residency was passed. 
In an Attorney General*s Opinion 1933, page 869, this apparent 
inconsistency was found and an attempt was made to harmonise 
the statutes. They did so by citin g the rule of law that a 
statute must be construed to give effect to a l l of i t s provisions, 
and the different provisions of the statute must be reconciled 
thus resulting in a sensible and Intelligent effect of each. 
Qulnn vs. The f i r s t National Bank, 200 Iowa 1384; 206 N.V. 271; 
Elks v. Conn, 186 Iowa 48, 172 N.W. 173; Pes Koines City Railway 
Company vs. City of Dee Moines, 152 Iowa 18, 131 N.W. 43; Coggeshall 
v. City of Pes Moines, 138 Iowa 730, 117 N.W. 309; State v. Coupe, 
91 Hebr. 463, 136 N.W. 41; Rohde v. Hurfin, 168 Mich. 683, 135 
K.l. 457. 
Since both provisions appear in the same chapter of the Code, 
to-wit: Chapter 189.4, Iowa Code 1939, and related to the same such 
matter, they are in pari materia and must be construed in such a 
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manner an w i l l sake them consistent and harmonious v i t a each 
other rendering neither eectlon nugatory. The Opinion pre
viously cited determined these sections to be harmonious by 
establishing that the phrase "requisite residence" i s one 
which commences to run from the time of f i l i n g the affidavit 
required by Section 3823.066. In this way, both sections of 
the statute can be reconciled without doing violence to the 
language of either. 

Thus, i f a person ham once been served with a notice and con
tinues to reside in the county which served the notice to 
depart, whether such residence continues for one year or an 
indefinite length of time, without f i l i n g the required a f f i 
davit that he i s no longer a pauper and intends to acquire a 
settlement i n that county, he cannot acquire a legal settlement 
within contemplation of this section. 
Applying this construction of the statutes to the factual 
situation as set out i n your letter results as follows: 

"WFred Higgens family moved into Montgomery County 
in 1837. VIthin one year, Montgomery County served 
them with notice to depart in compliance with Section 
3828.092. The Higgens family have never f i l e d the 
affidavit required by Section 3828.088 as a prerequisite 
to establishing their "legal residence," or "requisite 
residence" as defined i s Section 3828.092. Therefore, 
the Higgens family remain residents of Page County and 
Page County i s lia b l e for their care. 

The amendment in 1941 of Section 3828.092 of the Iowa Code 
1039, now Section 252.20 Iowa Code 1954 merely codified the 
lav as i t existed prior to the amendment. 

It i s therefore the opinion of this department that the 
legal settlement of Fred Higglas remains in Page County and Page 
County i s liable for the care of him family. 

Tour attention i s respectfully invited to Opinion 
of the Attorney General of 1938, pp. 869 to 883, and particularly 
to opinions 1, and 7, and to the case of In Re: Newhouse, 233 
Iowa, at pages 1014,1015, wherein the Court said: "Such vas 
the view of the Attorney General's office, as stated i n opinions 
7, 8 and 9 on pages 874-877 of the 1938 "Report of Attorney 
General. It appears to us to be sound." 

Respectfully submitted. 

Ftm/sp 
c c - Norman A. l r b * _ 

Frank X>. Blanco 
Assistant Attorney General 



November 12, 1957 

Honorable D. C. Nolan 
State Senator 
S u i t e 405 iowa State Bank B u i l d i n g 
Iowa C i t y , Iowa 
Dear Senator Nolan: 

This i s to acknowledge r e c e i p t o f your cc>mmun i cat Ion 
o f recent date i n which you request, on behalf of the Iowa 
members of the iowa-Mebreska Boundary Commission, an o p i n i o n 
on the f o l l o w i n g question: 

"May the l e g i s l a t u r e s of the s t a t e s o f Iowa 
and Nebraska, w i t h the approval of Congress, f i x 
the boundary l i n e between the s t a t e s of Iowa and 
Nebraska i n the middle of the Mis s o u r i River as 
the middle of the r i v e r e x i s t s a t the time of such 
l e g i s l a t i o n or which may be l a t e r determined and 
f i x e d by the United S t a t e s Corps of Engineers?" 
It i s a part of the general r i g h t of sovereignty belonging 

to i n d i v i d u a l s t a t e s t o e s t a b l i s h and f i x disputed boundaries 
between them, and i t Is c l e a r from the many court d e c i s i o n s on 
the subject that s t a t e s have the r i g h t , subject however to the 
consent of Congress, to enter i n t o compacts r e l a t i n g to the f i x 
ing of boundary l i n e s . L ikewise, i t i s w e l l s e t t l e d In Iowa 
that the L e g i s l a t u r e has the power to delegate to an a d m i n i s t r a 
t i v e board or agency broad powers in the working out of d e t a i l s 
under a l e g i s l a t i v e a c t , provided that the power delegated i s 
prope r l y r e s t r i c t e d so that I t c o n s t i t u t e s merely f i l l i n g up the 
d e t a i l s a f t e r the L e g i s l a t u r e has l a i d down an i n t e l l i g i b l e and 
complete d e c l a r a t i o n of p o l i c y which i s d e f i n i t e in d e s c r i b i n g 
the subject to which i t r e l a t e s or to the f i e l d wherein i t s h a l l 
apply. But the d e l e g a t i o n of power by the L e g i s l a t u r e to an 
a d m i n i s t r a t i v e agency o f a f o r e i g n j u r i s d i c t i o n , such as an agency 
of another s t a t e or o f the Federal Government, over which our 
L e g i s l a t u r e has no a d m i n i s t r a t i v e c o n t r o l , to f i x the boundaries 
of the s t a t e , and p a r t i c u l a r l y where the a c t i o n of such an agency 
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might adversely a f f e c t the c i t i z e n s h i p r i g h t s and property r i g h t s 
of i n d i v i d u a l s or where i t might r e s u l t In the ceding o f s i z a b l e 
p o r t i o n s o f the s t a t e ' s t e r r i t o r y to another s t a t e or s t a t e s w i t h 
out f u r t h e r a c t i o n thereon by the people's chosen r e p r e s e n t a t i v e s , 
f a r exceeds the usual powers to " f i l l up the d e t a i l s " which have 
been g e n e r a l l y recognized as p e r m i s s i b l e . 

Under our C o n s t i t u t i o n the l e g i s l a t i v e power o f a s t a t e i s 
vested i n the State L e g i s l a t u r e . It Is the o p i n i o n o f t h i s o f f i c e 
that our State L e g i s l a t u r e can not, in the proposed manner, d e l e 
gate the sovereign powers of the s t a t e and i t s l e g i s l a t i v e a u t h o r i t y 
to f i x the boundaries o f t h i s s t a t e to the u n c o n t r o l l e d d i s c r e t i o n 
o f such an o u t s i d e agency as the United S t a t e s Corps of Engineers 
whose f u t u r e d e c i s i o n s as to the l o c a t i o n of s t a t e boundaries would 
n e c e s s a r i l y be determined by changes in the channel of & r i v e r long 
known to be f i c k l e In I t s meandering. To a l l o w such a procedure 
would be to impair the sovereignty of the s t a t e i t s e l f . 

With kind personal regards. 
Very t r u l y yours, 

NAE/fm 
NORMAN A. ERBE 
Attorney General of Iowa 



HEADNOTE: The Institutional Hen created by Section 230.25, Code of Iowa, 1954/ 
attaches to all real estate owned by the Insane party/ including after acquired property 
and the equitable title of a contract purchaser. The interest of the contract seller of 
real estate, however, Is personal property and would not be subject to such lien. 
The board of supervisors could in its discretion release an institutional lien on a 
specific piece of real estate if It deemed It to be In the best interests of the county. 



November 12, 1957 

Mr. Mark D. Buchheit 
Fayette County Attorney 
County Court House 
West Union, Iowa 

Dear Mr. Buchheit: 

This is to acknowledge receipt of your letter dated October 22, 1957, 

wherein you ask our opinion on the following questions: 

1. "Whenever an institutional lien is subsequent to a recorded 
contract for sale of real estate, does the lien attach under 
Section 230.25 of the 1954 Code of Iowa, or is it dis
solved because it is actually personal property after the land 
has been sold?" 

2. "Whether an Institutional Hen for assistance furnished to a 
resident of this county under Chapter 230 of the 1954 Code of 
Iowa against the one-half Interest that said resident has In farm 
real estate may be released by the board of supervisors and said 
lien attach immediately to another piece of property said resident 
is purchasing at the present time." 

3. "If said Hen does attach Immediately when transferred, would It 
remain first as to any subsequent Hens, such as old age assist
ance liens?" 

Section 230.25 of the 1954 Code of lowa provides as follows: 

"Any assistance furnished under this chapter shall be and 
constitute a lien on any real estate owned by the person committed 
to such Institution or owned by either the husband or the wife of such 
person.11 

In answer to your first question, the above section Is explicit in its 
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terms and reference only to real property. The definition of personal property 

as set forth in Section 4.1(9), Code of Iowa, 1954, Includes "money, goods, 

chattels, evidences of debt and things in action." (Underscoring added). It is 

well settled that the interest of the contract seller of real estate Is a chose in 

action and, therefore, comes within the above definition of personal property. 

Cummlng v. First National Bank, 1925, 199 Iowa 667, 202 N.W. 556. 

It would, therefore, appear that the interest of the contract seller would not be 

subject to an institutional lien. 

In answer to your second question, the Attorney General stated In Opinions 

of Attorney General, 1950, page 135, payment by county for support of insane 

person would be made when the county treasurer entered a transfer of the amount 

from the county state institution fund to the general state revenue fund pursuant 

to Section 230.21, and an amount thus authorized to be transferred would be 

based on notice from the county auditor who would ienter credit to state in his 

ledger of state accounts, at which time statutory Hen under Section 230.25 

would attach to a\l_ real property owned by such insane person. In view of this, 

it would not be necessary for the Board of Supervisors to transfer such tlen from 

one parcel of land to another as such lien attaches automatically to (all real estate 

owned by the Insane party, including after acquired property. ) Opinion Attorney 

General, 1940, page 303. Of course, the release of the Hen without receiving 

payment in fuii wilt be as to a particular parcel of real estate, only. 

There is apparently no authority directly in point as to whether such Hen 

attaches to the equitable title to real estate. It will be noted, however/ that 
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Section 230.25 Is similar In Import to Section 624.23, which pertains to 

Moment liens, and there Is ample authority to support the proposition that 

where one holds real estate under a contract to purchase, his equitable title 

is subject to the lien of a judgment against him. Rand v. Garner, 1888, 

75 Iowa 311, 39 N.W. 515. 

It Is, therefore, our opinion that the same result must follow In the 

case of institutional Hens. 

In answer to your question regarding the authority of the Board of 

Supervisors to release such liens, It will be noted that Section 230,29, 

Code of Iowa, 1954, makes it mandatory that the board of supervisors release 

liens in certain enumerated cases. The section does not, however, restrict 

such action. It would, therefore, appear that the board of supervisors could 

in Its discretion release an institutional Hen on a specific piece of real estate 

if it deemed It to be in the best interests of the county. It is apparent, however, 

that caution must be used in such cases to secure the amounts owed the county, 

and an abuse of discretion could subject the board to criticism. 

in reply to your question as to whether institutional Hens or old age 

assistance Hens would have priority, we refer you to opinion of Attorney General, 

1942, page 135, where It Is stated: 

"We find nothing in the Code which indicates which Hen shall 
have priority over the other, and It is our conclusion that both Hens 
are of equal weight and effect. The Hen for old age assistance 
accumulates month by month, as does the lien for the support of the 
insane.11 
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If you have any further questions, please let us know. 

Yours very truly, 

»russ, 
Special Assistant Attorney General 

C* Piper, General Counsel, 
Iowa State Tax Commission 

FJP:JCP:fs 



WEIGHTS AND MEASURES: Where w<Mgh t i c k e t on b u l k commodity would 
show o n l y the net pounds d e l i v e r e d , Department of A g r i c u l t u r e cannot 
approve d e l i v e r y i n View o f Sec. 212.2 r e q u i r i n g t h a t g r o s s , t a r e 
and net f i g u r e s be shown. 

Your recent i n q u i r y i s set out hereunder: 
n1 have a request * * * f o r permission to use a 
portable s c a l e of two thousand pounds c a p a c i t y 
to weigh feed as i t comes from the grinder and 
then augered i n t o a truck f o r d e l i v e r y to the 
consumer. The weigh t i c k e t would show only the 
net pounds of feed. 
"Chapter 212, Code of 195^» Section 212.2 points 
out that any such d e l i v e r y should show the gross 
tare and net amount in weight of the commodity. 
I might a l s o c a l l your a t t e n t i o n to Section 
210.8 of the Weights and Measures Law. 
"Our question I s , can we approve the d e l l y e r y 
of feeds or other m a t e r i a l s in the manner des-
cri b e d * * * in l i e u of the requirements of Sec
t i o n 212.2, or would he have to r e l y e n t i r e l y 
upon the requirements of Section 210.8?" 
(Emphasis ours) 

Section 212.2, 1954 Code of Iowa, s t a t e s : 
"DelIvery t i c k e t s r e q u i r e d . No person shal 1 
de 1 iver any buik conrnodities, otner than f'Tquids, 
by v e h i c l e unless otherwise provided f o r without 
each such d e l i v e r y being accompanled by dupTT-
cete d e l i v e r y t i c k e t s , on each of which" shal1 
^ e w r i t t e n in ink or otiTer indel i b l e substance 
tRe actual we Ight d i s t i n c t l y expressed in 
pounds, the gross weight of the load, the tar e 
of the d e l i very vehicTe, and the net amount in 
weight of the commodity, with the names 6T~tRe 
purchaser and the dealer from whom purchased." 
(Emphasis ours) 

November 13, 1957 

Honorable Clyde Spry 
Secretary of A g r i c u l t u r e 
B u 1 1 d i n g 
S i n 
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and Section 210.8 reads as f o l l o w s : 
"Sales of dry commodjties. A l l dry commodities 
unless bought or s o l d i n package or wrapped form 
s h a l l be bought or s o l d o n l y by the standard 
weight or measure h e r e i n e s t a b l i s h e d , o r by 
numerical count, unless the p a r t i e s otherwise 
agree In w r i t i n g , except as provided In sec
t i o n s 210.9 to 210.12, i n c l u s i v e . (Emphasis 
ours) 
Section 212.2 concerns i t s e l f with d e l i v e r y of bulk commo

d i t i e s . S e c t ion 210.8 Is d i r e c t e d to the buying o r s e l 1 i n g of 
unpackaged dry commodities. 

Insofar as d e l I v e r y Is concerned, which i s what you Inquire 
about, the requirements or the s t a t u t e are c l e a r and unambiguous, 
and, as such, f a l l w i t h i n the o f t s t a t e d r u l e by the Iowa Court 
that where a s t a t u t e d i r e c t s the performance of c e r t a i n t h i n g s 
It f o r b i d s by I m p l i c a t i o n every other manner of performance. 
(See State y. Hanson, 210 Iowa 773, 231 N. W. 428 at 4 3 0 . ) Since 
the we J iih t i c k e t would show only this net pounds, the answer to 
your i n q u i r y must be that you could not approve d e l i v e r y of bulk 
commodities under the c o n d i t i o n s you have de s c r i b e d . 

Your suggestion that such a device might be operated under 
the terms of Section 210.8 I s , of course, c o r r e c t . Here o n l y Purchase and s a l e are Involved and the po r t a b l e s c a l e would not 
e subject to the requirements under the d e l i v e r y s t a t u t e . (212 . 2 ) 

T r u s t i n g t h i s has answered your i n q u i r y , I am 
Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHF:MKB 



CITY HOSPITALS: S e c t i o n 368A.24, Code 1954, has no a p p l i c a t i o n to proceedings of 
c i t y h o s p i t a l boards of t r u s t e e s . 

November 14, 1957 

Sr. S. W. Needham 
Superintendent of Pr i n t i n g 
P r i n t i n g Board 
B u i l d i n g 

Dear S i r : 

Receipt Is acknowledged of your l e t t e r of November 12 as follows: 

"This o f f i c e has been asked i f a municipally owned hospital comes 
under Section 368A.24, which provides that each municipally owned 
public u t i l i t y s h a l l publish a summery of the proceedings together 
with a l i s t of the warrants drawn, the names of persons, firms, 
or corporations to whom drawn, the amount thereof, and the reason 
therefor." 

Section 368A.24, Code 1954, provides as follows: 

" U t i l i t i e s boards—proceedings. Immediately following each meet
ing of the trustees or governing board of each municipally owned 
public u t i l i t y , the trustees or board members s h a l l publish by one 
insertion i n at least one newspaper a summary of the proceedings 
together with a l i s t of warrants drawn, the names of persons, firms, 
or corporations to whom drawn, the amount thereof, and the reason 
therefor. Publication s h a l l be made i n the manner provided by sec
tion 618.14. Failu r e to make such publication s h a l l constitute a 
misdemeanor." 

I t i s evident from the express language of the quoted section that i t applies 
to the board of trustees of a city-owned hospital only i f such hospital be deemed 
a "public u t i l i t y " . 

In City of Pes Moines v. City of West Pes Moines. 30 N.W. 2d 500, our Supreme 
Court said: 

"The authorities quite generally refuse to attempt an a l l - i n c l u s i v e 
d e f i n i t i o n of the term 'public u t i l i t y * . 43 Am. Jur. Public 
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U t i l i t i e s and Services, §2; 51 C. J. 4. 'As i t s name indicates, the 
term * * * implies a public use and service to the public.* 43 Am. 
Jur., supra. 

" I t would seem the business of disposing of sewage comes within the 
c l a s s i f i c a t i o n . . ." 

At 43 Am. Jur., Public U t i l i t i e s , 82, reference i s made to cases dealing 
with the question whether or not canals, cemeteries, e l e c t r i c companies, gas 
companies, hotels and restaurants, i r r i g a t i o n companies, mining companies, r a i l 
roads, stockyards, street railways, telegraph and telephone companies, warehouses, 
coldstorage plants or water companies are public u t l t i l t i e s . 

At 35 Words and Phrases, pages 406 to 424 and pocket part supplement thereto 
numerous cases are annotated on the question whether various s p e c i f i c a c t i v i t i e s 
are public u t i l i t i e s . 

I have discovered no case where the question has even been raised as respects 
hospitals. 

In view of the lack of any authority or precedent c l a s s i f y i n g hospitals and 
pa r t i c u l a r l y c i t y hospitals as "public u t i l i t i e s " you are advised Section 368A.24 
does not apply to the proceedings of c i t y hospital boards of trustees. 

Very t r u l y yours, 

LCA:md 

LEONARD C. ABELS 
Assistant Attorney General 
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November 15, 1957 

Mr, William Renner 
Lagomarcino-Grupe Co. 
Burlington, Iowa 

Dear Mr. Renner: 

Your letter of October 31, 1957, wherein you ask our opinion on 

the legality of your company selling stamped cigarettes and/or stamped 

cigarette papers to county homes who do not hold state retail cigarette 

permits, has been referred to me for reply. 

Section 98.1(1), Code of Iowa, 1954, provides: 

"... 'cigarettes' shall mean and include cigarettes, cigarette 
papers or wrappers, and tubes upon which a tax is imposed by 
section 98.6." 

In view of the above section, it is evident that the term cigarettes as 

used in Chapter 98 of the Code includes cigarette papers. 

Section 98.36(6), Code of Iowa, 1954, provides: 

"... No state permit holder should sell or distribute cigarettes 
at wholesale to any person (underscoring added) in the state of Iowa 
who does not hold a permit authorizing the retail sale of cigarettes. . . ,H 

Section 98.1(3) defines person as follows: 

'»•person' shall mean and include every individual, firm, association, 
copartnership, corporation, (underscoring added) trustee, agency, or 
receiver, or respective legal representative." 

In view of the foregoing it is evident that If a county is a "person" within 
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the definition of Section 98.1(3), supra, sales of either cigarettes or cigarette 

papers to such "person" by your company would be in violation of the law. 

Section 332.1, Code of Iowa, 1954, provides: 

"Body corporate. Each county is a body corporate for civil and 
political purposes, may- sue and be sued, must have a seal, may acquire 
and hold property, make all contracts necessary for the control, manage
ment and improvement or disposition thereof, and do such other acts and 
exercise such other powers as are authorized by law." 

As section 98.1(3) gives counties corporate status, they necessarily 

come within the definition of "person" as used in section 98.36(6), supra. 

Consequently, sale of either cigarettes or cigarette papers ~i<jl such corporations 

or their agencies, such as county homes, is prohibited unless such corporation 

holds a state retail cigarette permit. The above sections, however, would not 

prohibit a county home from acting as an agent for its residents to purchase 

cigarettes and cigarette papers from retailers. 

In reference to your request for a printed copy of the Cigarette and 

Tobacco Law, please be advised that there is a charge of ten cents (10<t) for 

this booklet, and same will be forwarded to you promptly upon receipt of this 

amount. 

If we can be of further assistance in this matter, please do not hesitate 

to cail on us. 
Very truly yours, 

Francis J. Pruss, 
Special Assistant Attorney General 

FJP:JCP:fs 

Joseph C. Piper, Special Counsel, 
Iowa State Tax Commission 



November 18, 1957 

Superintendent of Banking 
Department of Banking 
L o c a l 
Dear S i n 

Address i s made t o your request f o r o p i n i o n as t o the 
power of p u b l i c bodies, s u b d i v i s i o n s and agencies other than 
the Treasurer of St a t e to make de p o s i t s of such funds or invest 
them In time c e r t i f i c a t e s of d e p o s i t . 

The request a r i s e s out of the enactment of House F i l e 28, 
now Chapiter $k, Acts of the 57th General Assembly, which was 
designed to r e q u i r e c e r t a i n p u b l i c funds not needed c u r r e n t l y 
f o r o p e r a t i n g expenses and not o b l i g a t e d by a p p r o p r i a t i o n to be 
invested at I n t e r e s t and e n l a r g i n g the f i e l d of Investment f o r 
such purpose t o incl u d e time c e r t i f i c a t e s of d e p o s i t . I adv i s e 
as f o l l o w s . According t o the case of in re E s t a t e of HoyIan, 
219 Iowa 62**, the p l a c i n g of funds in time d e p o s i t s at I n t e r e s t 
c o n s t i t u t e s an Investment and not a d e p o s i t , t t was there s a i d : 

"The question as to whether a p a r t i c u l a r t r a n s 
a c t i o n between a f i d u c i a r y and a bank by which 
the f i d u c i a r y leaves funds i n the bank Is a mere 
deposit o r an Investment, as d i s t i n g u i s h e d from 
e mere d e p o s i t , has f r e q u e n t l y been before t h i s 
c o u r t , i f an investment, I t i s , of course, con* 
t r o l l e d by the p r o v i s i o n s of Code, s e c t i o n 12772. 
This court has h e l d , however, through a long l i n e 
of d e c i s i o n s , that the p l a c i n g of funds In a 
bank by a f i d u c i a r y f o r convenience to be paid 
out on the order of the f i d u c i a r y or returned 
to htm on demand i s not an investment. O f f i c e r v. 
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O f f i c e r , 120 Iowa 389, 94 N. W. 947* 98 Am. S t . 
Rep. 365j In re E s t a t e of Workman, 196 Iowa 1103, 
196 N. W. 35i Andrew v. Sac County S t a t e Bank, 
205 towa 1248, 218 N. W. 24. On the other 
hand, I t has h e l d the p l a c i n g of funds by a 
f i d u c i a r y on time deposit at i n t e r e s t , where 
the funds cannot be withdrawn u n t i l the e x p i r a 
t i o n of a f i x e d p e r i o d of time. Is an investment 
and i s governed by the abovecited Code s e c t i o n , 
in re F a h l i n ' s Guardianship, 218 Iowa 121, 254 N. 
W. 296. The question as to whether the fund 
i s to draw i n t e r e s t Is not c o n t r o l l i n g . The 
absolute r i g h t t o withdraw the fund on demand 
seems to be the c o n t r o l l i n g c o n s i d e r a t i o n . In 
re FahlIn's Guardianship, supra. The d e p o s i t 
of funds i n a savings bank a t I n t e r e s t under an 
arrangement by which the bank could r e q u i r e 
s i x t y days' n o t i c e , before the fund could be 
withdrawn, has been h e l d to be an Investment 
end subject to the p r o v i s i o n s of the s t a t u t e . 
Andrew v. Iowa Savings Bank of F t . Dodge, 214 
Iowa 105, 241 N. W. 412." 

Chapter 4$3 of the Code of 1954, as amended by Chapter 
54, Acts of the 57th General Assembly, t r e a t i n g of p u b l i c funds 
conforms w i t h t h i s view of such use of p u b l i c funds. By t h i s 
view thereof whether i t be S t a t e money or money of bodies other 
than the S t a t e It may be so used. However, i n s o f a r as State 
funds not c u r r e n t l y needed f o r cu r r e n t expenses are concerned, 
investment thereof in such c e r t i f i c a t e may be made by the 
Treasurer of S t a t e In h i s d i s c r e t i o n under the p r o v i s i o n s of 
Chapter 453, Code 1954, as amended by the f o r e g o i n g Chapter 54, 
Acts of the 57th General Assembly. S e c t i o n 4 thereof provides 
as f o l l o w s j 
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"Sec. 4. S e c t i o n f o u r hundred f i f t y - t w o p o i n t 
ten (452.10), Code 1954, Is hereby amended by 
s t r i k i n g e l l o f the l a s t sentence and I n s e r t i n g 
In l i e u thereof the f o l l o w i n g } 
"•However, the t r e a s u r e r of s t a t e s h e l l Invest, 
unless otherwise provided, any of the p u b l i c 
funds not c u r r e n t l y needed f o r o p e r a t i n g ex* 
penses In United States government bonds end 
c e r t i f i c a t e s , p r o v i d i n g s u i t a b l e issues a r e 
a v a i l a b l e } or make time d e p o s i t s of such funds 
i n banks as provided In chapter f o u r hundred 
f i f t y * t h r e e (453) and r e c e i v e time c e r t i f i c a t e s 
o f d e p o s i t t h e r e f o r . With respect to any time 
d e p o s i t s that the s t a t e t r e a s u r e r may place w i t h 
any d e p o s i t o r y , i t s h a l l be h i s p o l i c y to p l a c e 
with such d e p o s i t o r y an amount of demand d e p o s i t s 
equal to at l e a s t ten percent (10%) of such 
time c e r t i f i c a t e of depo s i t money, Insofar as 
he may be ab l e t o do* 1" 

On the other hand, Insofar as such c e r t i f i c a t e s are 
a v a i l a b l e to other o f f i c i a l s f o r investment purposes they are 
o n l y a v a i l a b l e pursuant t o end under the a u t h o r i t y of S e c t i o n 9 
of Chapter 54, Acts o f the 57th General Assembly, which provides 
as f o l l o w s ^ 

"Sec. 9. Chapter f o u r hundred f i f t y - t h r e e ( 4 5 ! ) , 
Code 1954, Is hereby amended by adding the 
f o l l o w i n g : 
"•The governtng c o u n c i l or board, who by the 
law have c o n t r o l of any fund created by d i r e c t 
vote of the people, may tnvest any p o r t i o n 
thereof not c u r r e n t l y needed, In United States 
government bonds o r make time d e p o s i t s of 
such funds as provided i n t h i s chapter and 
r e c e i v e time c e r t i f i c a t e s of d e p o s i t s t h e r e f o r . 
I n t e r e s t or earnings on such funds s h a l l be 
c r e d i t e d as provided i n subsection f o u r (4) 
of s e c t i o n seven (7) of t h i s A c t . ' " 
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in other words, funds In the hands o f a governing.council 
or board other than the Treasurer of State may be invested i n 
such c e r t i f i c a t e s o n l y when the fund In t h e i r hands Is created 
by a d i r e c t vote of the people. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

0S?MKB 
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November 18, 1957 

Mr. S. A. Vogl 
Acting Cheif Auditor 
Retail Sales and Use Tax Division 
State Tax Commission 
Building 

Re: The Workfngman's Christmas Party 
Committee, Ottumwa, Iowa. 

Dear Mr. Vogl: 

On Friday, November 15, 1957, you submitted to me some 
correspondence from Mr. Hugh F. Bell, Attorney at Law, Ottumwa, Iowa, 
regarding the above matter. 

This correspondence Indicates that this committee in Ottumwa is 
doing charitable work. Pursuant to Section 422.47, Code of Iowa, 1954, 
a credit Is allowed to relief agencies for "any goods, wares or merchandise 
used for free distribution to the poor and needy," 

The entire Section 422,47 should be read very carefully by your 
division and the provisions of this section should be followed In future 
correspondence with the committee. 

If you have any further questions, please contact me. 

Yours very truly, 

Francis J . Pruss 

FJP:fs 



LEGAL SETTLEMENT: S e p a r a t e m a i n t e n a n c e i s n o t w i t h i n t h e m e a n i n g o 
" d i v o r c e " as u s e d i n S e c t i o n 2 5 2 . l6(*+). 

November 19, 1957 

Mr. Lynn W. Morrow 
Allamakee County A t t o r n e y 
Waukon, Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f November 12 as 
f o 1 lows: 

" I hereby r e q u e s t an o p i n i o n on the f o l l o w i n g f a c t s : 

"Husband and w i f e and f i v e c h i l d r e n have l e g a l s e t 
t l e m e n t i n L i n n County. Wife sues f o r s e p a r a t e 
maintenance and i s awarded same, and makes her home 
i n Allamakee County. 

" Q u e s t i o n : Is L i n n County the county where she has 
l e g a l s e t t l e m e n t a f t e r the s e p a r a t e maintenance de-
c r e e , or can sh© e l e c t to r e t u r n and t a k e the l e g a l 
s e t t l e m e n t which she had p r i o r to her m a r r i a g e , as 
i n the case o f d i v o r c e ? " 

S e c t i o n 25*2. l6(V)-, Code 195^, p r o v i d e s as f o l l o w s : 
HA m a r r i e d woman has the s e t t l e m e n t of her husband, 
i f he has one i n t h i s s t a t e ; i f n o t , or i f she l i v e s 
a p a r t from or i s abandoned by him, she may a c q u i r e 
a s e t t l e m e n t as i f she were unm a r r i e d . Any s e t t l e 
ment which the w i f e had at the time o f her m a r r i a g e 
may at her e l e c t i o n be resumed upon.the death o f 
her husband, o r i f she be d i v o r c e d or abandoned by 
him, i f both s e t t l e m e n t s were i n t h i s s t a t e . " 

I t i s assumed t h a t the s e p a r a t e maintenance was awarded on 
some ground o t h e r than abandonment, o t h e r w i s e your q u e s t i o n would 
be d i r e c t l y answered by the s t a t u t e . Your q u e s t i o n then i s 
whether the word " d i v o r c e d " as used i n S e c t i o n 252. l 6 ( * f ) i s broad 
enough to i n c l u d e a woman l e g a l l y s e p a r a t e d from her husband under 
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a decree o f s e p a r a t e maintenance. The answer i s f u r n i s h e d by r e f 
erence to 17 American J u r i s p r u d e n c e , D i v o r c e and S e p a r a t i o n , §*f, 
as f o l l o w s * 

" A c t i o n f o r S e p a r a t e Maintenance D i s t i n g u i s h e d . A c t i o n s 
f o r s e p a r a t e maintenance and a c t i o n s f o r d i v o r c e d i f f e r 
from each o t h e r i n t h a t the l a t t e r i s one f o r the d i s s o 
l u t i o n o f the m a r r i a g e r e l a t i o n , w h i l e the former i s one 
i n a f f i r m a n c e o f i t and to e n f o r c e the o b l i g a t i o n s o f 
t h a t r e l a t i o n . They are n e v e r t h e l e s s s i m i l a r i n t h e i r 
n a t u r e , s i n c e t h e m a r r i a g e r e l a t i o n c o n s t i t u t e s the 
f o u n d a t i o n o f the a c t i o n i n each case. S e p a r a t e m a i n t e 
nance p r o c e e d i n g s a re d i s t i n g u i s h a b l e not o n l y from a 
p r o c e e d i n g f o r an a b s o l u t e d i v o r c e , but a l s o from a p r o 
c e e d i n g f o r a l i m i t e d d i v o r c e a mensa et t h o r o , s i n c e an 
a c t i o n f o r s e p a r a t e maintenancs does not e x p r e s s l y or 
n e c e s s a r i l y a u t h o r i z e the w i f e to l i v e a p a r t from her 
husband, w h i l e under a decree o f l i m i t e d d i v o r c e the r e 
f u s a l o f the w i f e to c o h a b i t w i t h her husband i s sanc
t i o n e d and a u t h o r i z e d . " 

S i n c e the woman i n q u e s t i o n i s not d i v o r c e d and under the f a c t s 
s t a t e d i n your l e t t e r has a p p a r e n t l y not been abandoned, she cannot 
e l e c t to resume the s e t t l e m e n t she had p r i o r to m a r r i a g e under the 
quoted s t a t u t e . 

Very t r u l y y o u r s , 

LCA:md 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 
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A* 
Mr. N o r r i s S. Gould / 
Delaware County A t t o r n e y 
Manchester, Iowa 
Dear S i n 

R e c e i p t I s acknowledged o f your l e t t e r o f November 17 ae f o l 
lows! 

"ffe would be g r a t e f u l f o r your o p i n i o n as to whether o r 
not on© Hazel E r i c k s o n has a c q u i r e d l e g a l s e t t l e m e n t 
p u r s u a n t to S e c t i o n 252.16 o f tho 1951*- Code of Iowa, 
under tho f o l l o w i n g set o f c i r c u m s t a n c e s ! 

"1 . Ha2el E r i c k s o n i s about 20 y e a r s o f age and was 
born and has r e s i d e d i n Delaware County, l° w a» a * l °^ 
her l i f e , w i t h her p a r e n t s , u n t i l August o f 1956. 

" 2 . In August o f 1956 she was m a r r i e d i n the S t a t e o f 
Wi s c o n s i n to a r e s i d e n t o f W i s c o n s i n , and w i t h i n a few 
days a f t e r the m a r r i a g e she and her husband r e t u r n e d t o 
Delaware County, and have r e s i d e d here i n t h i s c o u n t y 
c o n t i n u o u s l y u n t i l October l 5 , 1957* 

, r3« About October l 5 i 1957, t h i s s u b j e c t and her hus
band d e c i d e d to move to W i s c o n s i n and to ta k e up t h e i r 
r e s i d e n c e i n t h a t s t a t e , and have now moved most o f 
t h e i r household goods to W i s c o n s i n , a p p a r e n t l y w i t h 
t h e i n t e n t i o n o f making t h a t t h e i r permanent r e s i d e n c e . 

The s u b j e c t and her husband were each s e r v e d w i t h 
n o t i c e pursuant t o S e c t i o n 252*1$ o f t h e Code o f Iowa 
on October 3 0 , 1957. 

" 5 . ( a ) Does the s u b j e c t H a z e l E r i c k s o n have s e t t l e 
ment i n Iowa, even though her husband has s e t t l e m e n t 
i n W i s c o n s i n , and i n s p i t e o f the f a c t t h a t she i n 
tends t o make her permanent r e s i d e n c e i n W i s c o n s i n . 
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"5» (b) We un d e r s t a n d t h a t s u b j e c t * s husband does not 
have s e t t l e m e n t i n Iowa under any c i r c u m s t a n c e s , i n 
view of the f a c t t h a t he has r e s i d e d here l e s s than 
two y e a r s and t h a t he was se r v e d w i t h n o t i c e p r i o r t o 
the end o f the two-year p e r i o d o f r e s i d e n c e h e r e . 

"May v/e have your o p i n i o n on these p o i n t s ? " 

The f a c t s o f your q u e s t i o n read i n the l i g h t o f the Code s e c 
t i o n to which you r e f e r f u r n i s h t h e i r own answer. I f you w i l l r e f e r 
to s u b s e c t i o n h o f S e c t i o n 252.16 you w i l l o b s e r v e t h a t : 

"A m a r r i e d woman has the s e t t l e m e n t o f her husband, 
i f he has one i n t h i s s t a t e . . ." 

Under the f a c t s o f your l e t t e r t he husband d i d not have and has 
not a c q u i r e d l e g a l s e t t l e m e n t i n t h i s s t a t e . 

S e c t i o n 252.17 p r o v i d e s as f o l l o w s : 

" S e t t l e m e n t c o n t i n u e s . A l e g a l s e t t l e m e n t once a c 
q u i r e d s h a l l so remain u n t i l such person has removed 
from t h i s s t a t e f o r more than one year or has a c q u i r e d 
a l e g a l s e t t l e m e n t i n some o t h e r county or s t a t e . " 

Under the f a c t s s t a t e d i n your l e t t e r , none o f the eve n t s de
s c r i b e d i n S e c t i o n 252.17 has y e t o c c u r r e d . S i n c e the m a r r i e d woman 
i n q u e s t i o n had s e t t l e m e n t ( a c c o r d i n g to the f a c t s o f your l e t t e r ) 
and s i n c e none o f the ev e n t s named i n the s t a t u t e which r e s u l t i n 
l o s s o f s e t t l e m e n t has o c c u r r e d ( a l s o a c c o r d i n g to the f a c t s s t a t e d 
i n your l e t t e r ) the c o n c l u s i o n i s o b v i o u s t h a t what she had and has 
not l o s t she r e t a i n s u n t i l t he happening o f some event which can 
cause i t s l o s s . 

Very t r u l y y o u r s , 

LCAtmd 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



«r. Harvey «• Hin d t 
Lyon County A t t o r n e y 
Rock R a p i d s , Iowa 

a 
Dear S i r s 

R e c e i p t i s acknowledged o f your l e t t e r o f November 13 as 
f o l l o w s * 

"Pursuant to the c o n v e r s a t i o n which wo hod at the County 
A t t o r n e y C o n v e n t i o n I would l i k e a c l a r i f i c a t i o n o f c o n 
f l i c t i n g i n f o r m a t i o n which I have. On October 1, 1957 a 

) ' D i r e c t i v e to County O f f i c i a l s P e r t a i n i n g to Board o f 
C o n t r o l P r o c e d u r e s f o r t h e Mental H e a l t h I n s t i t u t e s , 
Woodward and Glenwood.' was sent out by the Board o f 
C o n t r o l o f S t a t e I n s t i t u t i o n s t o a l l county o f f i c i a l s . 
Undor paragraph f i v e t h e r e o f 'Payment f o r Care* A. Com
m i t t e d Cases* sub-paragraph two ' I n e b r i a t e s and Drug Ad
d i c t s ' sub on©S 

I 
• " a . C o s t p a i d by county o f l e g a l s e t t l e m e n t . S e c t i o n s 
229.1 and 2 3 0 . 1 . * Insane S t a t u t e s a p p l y . S e c t i o n 2 2 ^ . 2 . ) 

"*1. R e s p o n s i b l e r e l a t i v e s a r e l i a b l e f o r c o s t s o f c a r e 
and such c a r e c o n s t i t u t e s a l i e n on any r e a l e s t a t e owned 
by the pers o n committed t o such i n s t i t u t i o n or owned by 
e i t h e r t he husband or w i f e o f such p e r s o n . S e c t i o n s 
230.25 and 22*+.2. 

" * 2 . Any person committed f o r i n e b r i e t y o r drug a d d i c 
t i o n , h i s g u a r d i a n o r o t h e r s r e s p o n s i b l e f o r h i s c a r e , 
s h a l l r e i m b u r s e t h e county f o r such c a r e from any r e 
so u r c e s s a i d i n e b r i a t e o r drug a d d i c t may have. Sec
t i o n 2 3 0 . 1 5 . ' 

November 2 0 , 1957 
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"About a year ago a man was committed to the Cherokee" 
State H o s p i t a l from t h i s county as an i n e b r i a t e and was 
released about s i x weeks l a t e r . He owned a small a c r e 
age which he has since s o l d o f f a part. At t h i s time 
an attempt was made to c o l l e c t the i n s t i t u t i o n a l account, 
as according to p r o v i s i o n s of Section 230.25 t h i s care 
c o n s t i t u t e s a Hen. "However o p i n i o n of the Attorney 
General, 19^2.) page 2 7 , s t a t e s that t h i s S e c tion does 
not create a l i e n f o r a s s i s t a n c e furnished i n e b r i a t e . 1 
informed the Board of Supervisors that based upon t h i s 
opinion of the Attorney General t h i s account could not 
be c o l l e c t e d without court a c t i o n . However s i n c e t h i s 
d i r e c t i v e has come out the question has been r a i s e d 
again. Another f a c t o r i e that the a b s t r a c t e r s have 
ceased to show these i n e b r i a c y commitments on the ab
s t r a c t , based upon the conc l u s i o n that they do not con
s t i t u t e a l i e n . T h i s appears to be an important matter 
not only i n our county, but elsewhere and I would appre
c i a t e your c o n s i d e r a t i o n t h e r e o f . " 

Upon examination o f the o p i n i o n at page 27 of the 19^2 Report, 
of the Attorney General. i t i s my impression that your advice to 
your Board of Supervisors was c o r r e c t . There appears to have been 
no change in the p r o v i s i o n s i n question since the issuance of s a i d 
o p i n i o n that would r e s u l t i n an automatic l i e n in the circumstances 
you describe. 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA:md 
CCx Mrs. Eva Parsons 

Board of Control 
L o c a l 
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Mr. Newt Draheim 
Wright County Attorney 
C l a r i o n , iowa 
Dear S i r s 

Your recent l e t t e r Is set out belowi 
"FACTS? A j u v e n i l e was found by the J u v e n i l e 
Court to be a delinquent and was committed to 
the iowa T r a i n i n g School f o r Boys at E l d o r a , 
Iowa, however, the j u v e n i l e was paroled to 
the County Probation O f f i c e r and no mittimus 
or w r i t of commitment to be Issued during 
good behavior. 
"QUERYi Does the J u v e n i l e Court have the 
a u t h o r i t y to r e l e a s e a j u v e n i l e from proba
t i o n and terminate the proceedings? 
"In view of Iowa Code Section 232.21 (195*0 
as amended by Acts of the 57th General Assem
b l y of the State of Iowa, Chapter 114, (H, F. 
352), It appears that the J u v e n i l e Court has 
such a u t h o r i t y to r e l e a s e a j u v e n i l e and t e r 
minate the proceedings." 
For convenience, Code Section 232,21 as amended by Chap* 

te r 114, Acts of the 57th General Assembly, r e f e r r e d to £y you 
Is set out In p e r t i n e n t p a r t hereunder! 

"232.21 A l t e r n a t i v e commitments. The 
juveni1e c o u r t , in the case of any neglected, 
dependent, or delinquent c h i l d , mayt 
» » * * * * 

"5. At any time, terminate the proceedings 
and order the c h i l d r eleased from the c o n t r o l 
of the c o u r t . " 
T h i s , (Sec. 232.21) p l a i n l y , i s a u t h o r i t y f o r the J u v e n l l 

Court to terminate the proceedings referred to by you. 
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This i s not i n c o n s i s t e n t w i t h a previous o p i n i o n o f t h i s 
o f f i c e f i n d i n g s i m i l a r power In the c o u r t , p r i o r to enactment 
of such p r o v i s i o n by the L e g i s l a t u r e . See 1938 0. A. G. 421, 
at 423, s t a t i n g In part as f o l l o w s : 

" * * * | t Is the o p i n i o n of t h i s department 
that where an a d j u d i c a t i o n has been had that 
a c h i l d Is In f a c t * * * del i n q u e n t , and a 
commitment to that e f f e c t has been entered 
by the co u r t , but the c h i l d has not been de
l i v e r e d i n to the custody of the superintend
ent of the I n s t i t u t i o n , the court r e t a i n s 
J u r i s d i c t i o n u n t i l such time as Its order k 
c a r r i e d out and i t c o u l d r e s c i n d or annul 
I t s order u n t i l and up to and Including 
such time as the c h i l d Is d e l i v e r e d Into 
the custody of the superintendent of the 
I n s t i t u t i o n to which the c h i l d i s committed. 
(1925*26, Report of Attorney General, page 
487.) This would appear true notwithstanding 
the f a c t that the Board of Control has ap
proved the commitment." 

It i s the o p i n i o n of t h i s o f f i c e that f o r these reasons 
and the p a r a l l e l i n t e n t of the L e g i s l a t u r e expressed in Sec t i o n 
232.23, s i m i l a r l y amended, that the s t a t u t e confirm^ a u t h o r i t y 
In the J u v e n i l e Court to terminate such proceedings, In the event 
the c h i l d Is s t i l l under i t s J u r i s d i c t i o n , i r r e s p e c t i v e of the 
court's c o n d i t i o n a l order f o r commltment. 

T r u s t i n g t h i s has answered your i n q u i r y , I am 
Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHF:MKB 



Y. 

November 20, 1957 

Senator George E. 0*Mai le y 
420 Royal Union B u i l d i n g 
Des Moines, Iowa 
My dear Georges 

Your l e t t e r of the 14th I n s t , addressed to the Attorney 
General has been handed to me f o r answer. Among other thing s 
you s t a t e and ask f o r o p i n i o n in the f o l l o w i n g s i t u a t i o n : 

"Owing t o the great number of I n q u i r i e s that 
have been re c e i v e d as to what the l e g i s l a t u r e 
meant i n the passage of the above named chap
t e r , and owing to the d i v e r s i t y of o p i n i o n s 
as to what I t means, i f e e l I t my duty t o come 
to the top a u t h o r i t y on the matter and ask f o r 
an o p i n i o n g e t t i n g your i n t e r p r e t a t i o n of the 
same. 
"As you probably know, a m i n o r i t y of a t t o r 
neys who have secured Judgments p r i o r t o 
J u l y 4, 1957, are a s s e r t i n g that there Is no 
p r o t e c t i o n f o r a wage earner or head of a 
f a m i l y as a r e s u l t of the above a c t i o n , and 
that there i s no exemption on a wage earner's 
earnings on a judgment secured p r i o r to J u l y 4, 
1957. 
"I can s t a t e p o s i t i v e l y and without q u a l i f i c a 
t i o n that the Intent of the l a s t l e g i s l a t u r e 
was that t h i s garnishment s t a t u t e , p e r m i t t i n g 
garnishment over a c e r t a i n amount, would not 
permit garnishment of wages on Judgments 
secured before J u l y 4, 1957* the s p e c i f i c 
questions being as f o l l o w s : 

"1. Can a debtor against whom a Judgment 
was secured before J u l y 4, 1957, and who i s 
the head of a f a m i l y , nave h i s wages garnished 
on that o l d judgment? 

\ 
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"2. Has the o l d exemption s t a t u t e been completely 
repealed as t o Judgments secured p r i o r to J u l y 4, . 
1957" 
"3, What Is your I n t e r p r e t a t i o n as t o the 
per i o d which the $150.00 over and above the 
exemption covers, whether I t Is $150.00 on 
each garnishment, once a week, once a month, 
once a year, or f o r the whole account?" 
In r e p l y thereto I a d v i s e as f o l l o w s * 
1. Chapter 268, Acts of the 57th General Assembly, to 

which you r e f e r , appears as f o l l o w s t 
"Section 1. S e c t i o n s i x hundred twenty-seven 
poin t ten (627.10), Code 1954, Is amended by 
r e p e a l i n g s a i d s e c t i o n and I n s e r t i n g the f o l 
lowing in l i e u t h e r e o f : 
"•The wages or s a l a r y f o r s e r v i c e s of an em
ployee who i s the head of a f a m i l y , to the 
amount of t h i r t y - f i v e (35) d o l l a r s per week' 
and an a d d i t i o n a l three (3) d o l l a r s per week 
f o r each dependent under eighteen (18) years 
of age e x c l u s i v e of a l l p a y r o l l deductions 
in the form of taxes, s h a l l be exempt from 
garnishment. Provided, that when such employee 
rec e i v e s no d e f i n i t e or agreed wage or s a l a r y 
but Is compensated f o r h i s s e r v i c e s by commis
s i o n or p r o f t t allowances, such allowances 
s h a l l be s i m i l a r l y exempt from garnishment t o 
an amount of t h i r t y - f i v e (35) d o l l a r s per week 
and an a d d i t i o n a l three (3) d o l l a r s per week 
f o r each dependent under eighteen (18) years 
of age. A l l above s a i d exempt amount s h a l l 
be l i a b l e f o r garnishment, except that no 
c r e d i t o r may g a r n i s h f o r more than one hun r* 
dred f i f t y (150) d o l l a r s plush h i s cos t s of 
garnishment. 

"•Every employer s h a l l pay t o such employee 
such exempt wages or s a l a r y or commission 
o r p r o f i t allowances not to exceed s a i d amount 
of the wages or s a l a r y or commission or p r o f i t 
allowances earned by him, when due, upon such 
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employee's making and d e l i v e r i n g to h i s em
p l o y e r , h i s a f f i d a v i t that he (s such head of 
a f a m i l y , notwithstanding the s e r v i c e of any 
n o t i c e of garnishment upon such employer, and 
the s u r p l u s o n l y above such exempt wages or 
s a l a r y or commission or p r o f i t allowances s h a l l 
be h e l d by such employer to abide the event of 
the garnishment s u i t . If the amount of wages 
or s a l a r y o r commission or p r o f i t allowances 
subject t o garnishment s h a l l not equal the 
costs of the garnishment, whatever remains of 
cost s s h a l l be p a i d by the person b r i n g i n g the 
garnishment proceedings, and Judgment s h a l l be 
entered t h e r e f o r against him, and no Judgment 
f o r any such d e f i c i e n c y of cos t s s h a l l go 
against the employer or the defendant. No 
employer so served w i t h garnishment s h a l l i n 
any case be l i a b l e t o answer f o r any amount 
not earned by such employee at the time of the 
s e r v i c e of the n o t i c e of garnishment. 

"'The p r o v i s i o n s o f t h i s Act s h a l l not be ^S' 
a p p l i c a b l e t o any judgment entered p r i o r to 
J u l y 4, 1957. 
Note that Section 1 provides that Section 627*10, Code 

1954, i s amended by r e p e a l i n g s a i d s e c t i o n . Such repeal of that 
numbered s e c t i o n which provides as f o l l o w s : 

"627.10 Personal earnings. The earnings o f a 
debtor, who i s a r e s i d e n t of the s t a t e and the 
head of a f a m i l y , f o r h i s personal s e r v i c e s , 
or those of h i s f a m i l y , at any time w i t h i n 
n i n e t y days next preceding the levy, are ex
empt from l i a b i l i t y f o r debt." 

Is c l e a r l y one of the p r o v i s i o n s of the Act. The f o l l o w i n g 
language contained in the A c t , "The p r o v i s i o n s of t h i s Act s h a l l 
not be a p p l i c a b l e to any Judgment entered p r i o r t o J u l y 4, 1957." 
c l e a r l y excludes the a p p l i c a t i o n of t h i s Act to the repeal of the 
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designated S e c t i o n 627.10, Code 1954, Insofar as any judgment 
entered p r i o r t o J u l y 4, 1957. Is concerned. In other words, 
based upon the f o r e g o i n g p r o v i s i o n s of the A c t , S e c t i o n 627.10 
su r v i v e s i n s o f a r as Judgments entered p r i o r to J u l y 4, 1957, 
are concerned. The exemption contained t h e r e i n as to such j u d g 
ments may be a s s e r t e d by the debtor. Therefore, In answer to 
your questions 1 and 2, i a d v i s e t h a t a debtor a g a i n s t whom a 
judgment was secured before J u l y 4, 1957, and who was head of a 
f a m i l y may have h i s wages garnished on that Judgment su b j e c t 
t o h i s a s s e r t i o n of a c l a i m f o r exemption granted by S e c t i o n 
627.10, Code 1954. 

2. i n answer to your question 3, I am of the o p i n i o n 
that the l i m i t a t i o n of $150.00 upon a c r e d i t o r e x e r c i s i n g h i s 
remedy of garnishment i s not by the terms of the s t a t u t e o r by 
Intent a l i m i t a t i o n upon the number of garnishments a c r e d i t o r 
may pursue* However, the maximum amount that a c r e d i t o r may 
recover by the remedy of garnishment i s $150.00. 

Very t r u l y yours, 

OSCAR STRAUSS 
Second A s s i s t a n t Attorney General 

OStMKB 



SCHOOL REORGANIZATION: Where p l a n n i n g has been c o m p l e t e d and p l a n s 
f i l e d f o r t e r r i t o r y c o m p r i s i n g p a r t o r p a r t s o f a c o u n t y o r c o u n t i e s 

) t h e b o a r d o r j o i n t b o a r d s , as t h e c a s e may be, may a c t upon p e t i 
t i o n s w i t h i n t h e a r e a where p l a n n i n g i s so c o m p l e t e d . 

November 2 1 , 1957 

&r. Wi11iam Pappas 
C e r r o Gordo County A t t o r n e y 
15 Second S t . , N. £. 
Mason C i t y , Iowa 

Dear S i r ; 

) R e c e i p t i s acknowledged o f your l e t t e r o f November 20 as f o l 
lows: 

" I h e r e w i t h r e q u e s t an A t t o r n e y G e n e r a l ' s o p i n i o n on the 
f o l l o w i n g s i t u a t i o n : 

"The C o r r o Gordo County B o a r d o f E d u c a t i o n h a s s t a r t e d 
) p r e p a r a t o r y s t u d i e s r e l a t i v e t o c o u n t y p l a n n i n g f o r r e 

o r g a n i z a t i o n and i n t e n d s t o meet v / i t h C o u n t y B o a r d s o f 
a d j o i n i n g c o u n t i e s i n j o i n t s e s s i o n i n t h e v e r y near f u 
t u r e . In t h e m e a n t i m s j s t u d y g r o u p s r e p r e s e n t i n g t h e 
v a r i o u s c o u n t i e s a r o w o r k i n g on a proposed r e o r g a n i z a t i o n 
i n C e r r o Gordo, M i t c h e l l and £orth C o u n t i e s w h i c h w i l l 
i n v o l v o t h e h i g h s c h o o l d i s t r i c t s o f Rock F a l l s , Plymouth, 
Manly and G r a f t o n and some o f th© s u r r o u n d i n g r u r a l a r e a . 
Another study group i s w o r k i n g to r e o r g a n i z e an a r e a c on-

) s i s t i n g o f the Mason C i t y S c h o o l D i s t r i c t and some s u r 
r o u n d i n g r u r a l a r e a . 

" I n view o f Code S e c t i o n 275 '9 , as amended by t h e 57th 
General Assembly, I s h o u l d l i k e your o p i n i o n on the f o l 
l o w i n g two q u e s t i o n s . 

"1 . I f a r e o r g a n i z a t i o n p e t i t i o n w i t h r e s p e c t t o the 
Rock F a l l s . Plymouth, Manly and G r a f t o n a r e a s i n C e r r o 
Gordo, ftorth and M i t c h e l l C o u n t i e s i s p r e s e n t e d a f t e r 
j o i n t county p l a n n i n g f o r t h i s s p e c i f i c a r e a has been 
completed, but b e f o r e each o f the i n v o l v e d t h r e e County 
Boards o f E d u c a t i o n has completed a l l o f i t s j o i n t 
p l a n n i n g , may the p e t i t i o n be a c t e d upon o r must i t be 
d i s m i s s e d by the j o i n t county board? 



Mr. W i l l i a m Pappas ~ 2 November 2 1 , 1957 

" 2 . I f a r e o r g a n i z a t i o n p e t i t i o n t o form a community 
s c h o o l d i s t r i c t c o m p r i s i n g Mason C i t y and t h e s u r r o u n d 
i n g r u r a l a r e a i s p r e s e n t e d (assume f o r the purpose o f 
your o p i n i o n t h a t t h i s a r e a i s l o c a t e d e n t i r e l y w i t h i n 
the t e r r i t o r i a l l i m i t s o f C e r r o Gordo County) b e f o r e the 
Ce r r o Gordo County Board has completed a i l o f i t s j o i n t 
county p l a n n i n g , may t h e Cer r o Gordo County Board o f 
E d u c a t i o n go ahead w i t h r e o r g a n i z a t i o n based on the r e 
o r g a n i z a t i o n p e t i t i o n o r must i t d i s m i s s the p e t i t i o n . " 

In answer to both q u e s t i o n s s u b m i t t e d you a r e a d v i s e d t h a t un
der the e x p r e s s p r o v i s i o n s o f S e c t i o n 2 7 5 . 6 , Code l95l+» which was 
not amended or r e p e a l e d by the F i f t y - s e v e n t h G e n e r a l Assembly, tho 
s a i d p e t i t i o n s m & y be a c t e d upon where r e q u i s i t e p l a n n i n g has been 
completed and f i l e d w i t h the S t a t e Department o f P u b l i c I n s t r u c t i o n 
as t o the a r e a d e s c r i b e d i n such p e t i t i o n s . S e c t i o n 275*6 p r o v i d e s 
as f o l l o w s ! 

" P r o g r e s s i v e program. I t i s the i n t e n t o f t h i s c h a p t e r 
t h a t t h e county board s h a l l c a r r y on the program o f r e 
o r g a n i z a t i o n p r o g r e s s i v e l y and s h a l l , i n s o f a r a s i s pos 
s i b l e , a u t h o r i z e s u b m i s s i o n o f p r o p o s a l s to the e l e c t o r s 
as they a re devel o p e d and approved." 

V e r y t r u l y y o u r s . 

LCA:md 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



v HEADNOTE: Sales and Use Tax: The legal effect of a distributor or wholesaler 
relying upon the permit of the retailer where the retailer is also a contractor; the 
State Tax Commission should permit this reliance where the sale is an item within 
the normal business of the retailer-contractor. 



November 2 2 , 1 9 5 7 

&3r. Don Cunningham,Director 
Retail Sales and Use Tax Division 
Iowa State Tax Commission 
BUILDING 

Dear Mr. Cunningham: 

This is to acknowledge receipt of reference #59 dated October 14, 

1957, and reference #30 dated July 29, 1954. 

Mr, Nelman, a Des Moines attorney / called me regarding the above 

matters and stated some of the companies which he represents have com

plained of our tax auditors attempting to impose a sales tax on distributors 

where they have sold materials to construction contractors as set forth in 

rule 168.1 where the construction contractor Is also a retailer. The 

pertinent portion of rule 168.1 provides as follows: 

"In some instances construction contractors or construction 
subcontractors are In a dual business, which includes substantial 
reselling on an 'over the counter' basis the same type of building 
materials, supplies and equipment to others at retail in Iowa, as are 
used by them In their own construction work. We are In this rule 
referring to such persons as contractor-retailer. Because of the 
retail business ('over the counter' sales) such contractor-retailer is 
required to apply for and hold a retail sales tax permit. For the 
efficient administration of the Act and to simplify the accounting 
procedure in reporting and paying the tax in such instances, it is 
hereby provided that such contractor-retailer will be permitted to 
purchase ail construction materials, suppiies and equipment (for 
both purposes) tax f r e e , only provided he holds a valid retail 
sales tax permit and certifies in writing to this fact to his supplier, 
describing the permit number of such permit and certifying to the 
resale of such merchandise. Such buyers shall furnish such 
certificates to its suppliers and the suppliers shall secure and 
maintain such certificates to support the nonco I lection and nonpayment 
of tax on such sales." 
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It is clear from rule #168.1 that holding a sales tax permit is sufficient 

reason for a distributor selling materials to a contractor-retailer normally .sold 

in the retailer's line of business to reiy on this permit when making a sale of 

materials in the retailer's line of business. In other words our auditors should 

be instructed that they will not be justified in making an assessment against a 

distributor or wholesaler where the facts conform to the above statement. 

Certainly it is true, that should a sale be made to a contractor-retailer of materials 

unconnect ed to the retailer's line of business, the wholesaler or distributor 

would not be Justified in reiying upon the sales tax permit of the contractor-retailer 

to permit the distributor to refrain from collecting the sales tax. 

It would seem that since the State Tax Commission has Issued sales tax 

permits to contractor-retailers and to persons doing only contract work, that the 

burden should be upon the State Tax Commission to revoke any permits held by 

persons who are acting only in the capacity of construction contractors, contractors, 

owners or builders. I do not feel we are being fair to distributors and wholesalers 

should we attempt to compel them to determine the function of the permit holder. 

i shall appreciate your observations regarding this matter. 

Yours very truly, 

FJP :brnc Franci s J. Pruss, 
Special Assistant Attorney General. 

c.c. to 
Mr. Don E. Neiman 
Attorney at Law 
700 Walnut Bldg 
Des Moines, Iowa 



AGRICULTURE: FEED: 1. Dept. of A g r i c u l t u r e has a u t h o r i t y 
to d e f i n e custom mixed commercial f e e d s and to r e s t r i c t use of 
elements t h e r e i n which might be d e l e t e r i o u s t o the h e a l t h of 
a n i m a l s , o r , because of t i s s u e d e p o s i t s i n such a n i m a l s , 
d e l e t e r i o u s t o human b e i n g s . 2. P e r s o n s , f i r m s o r c o r p o r a t i o n s 
making s o - c a l l e d "custom mix" commercial f e e s a re "manufac
t u r e r s " w i t h i n the purview of the s t a t u t e (198.8) r e q u i r i n g 
payment of tonnage f e e . 



November 22, 1957 

Honorable Clyde Spry 
Secretary of A g r i c u l t u r e 
B u i l d i n g 

r S i r : 

Your recent l e t t e r s e t s out your questions: 
"During the past ten or twelve years a chance 
has come about In the handling of commercial 
feeds which has a c c e l e r a t e d g r e a t l y In the 
past two years due to the p r i c e - c o s t squeeze 
on farm commodities* I t Involves most n o t i c e 
a b l y the change from packaged commercial feeds 
to the bulk handling of these commodities and 
mass d i s s e m i n a t i o n to the p o u l t r y and l i v e 
stock producer. * * * 
" * * * manufacturers have b u i l t concentrates, 
supplements and pre-mtxes to be mixed w i t h 
e i t h e r b a s i c f o rmulations and g r a i n s to g r a i n s 
alone: and they have f u r n i s h e d to t h e i r out
l e t s formulas (as per attached samples) t o 
show to farmers in an attempt t o get t h e i r 
business. * * * 

" i n a d d i t i o n to the s t a t i o n a r y mixer,'there 
has sprung Into being a segment of the indus
t r y known as the 'mobile mixer'. This opera
t i o n c o n s i s t s of b u i l d i n g the mixing equips 
ment on a t r u c k c h a s s i s . The equipment goes 
d i r e c t l y to the farm to do the mixing and 
g r i n d i n g . * * * 
"The s t a t i o n a r y or mobile mixer i n most cases 
f u r n i s h e d the concentrates, supplements ?nd 
premixes. They a l s o f u r n i s h the necessary 
g r a i n p o r t i o n or the consumer may f u r n i s h a l l 
or p a r t of the g r a i n which he has e i t h e r 

- grown himself or purchased from sources other 
than the f i r m or person doing the mixing. *** 

\ 
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" I t must a l s o be brought to your a t t e n t i o n that 
many of the drugs being added are h i g h l y dan
gerous from the standpoint of t h e i r being 
transmitted to the consuming p u b l i c i f l e f t in 
the t i s s u e s because they are not pr o p e r l y 
handled by the mixer and feeder. Some of 
the drugs i f not p r o p e r l y handled are 
d e l e t e r i o u s t o Xhe l i v e s t o c k and p o u l t r y . 
"Would you approve the f o l l o w i n g r e g u l a t i o n : 
"Regulation. Custom feeds are a c l a s s of com
mercial feeds formulated, mixed and processed 
to the s p e c i f i c order of the customer who may 
or may not supply any of the components of 
the mixture. 
"Would you approve t h i s r e g u l a t i o n ? 
"Regulation. Any drug or chemical a d d i t i v e whlcl 
the Food and Drug A d m i n i s t r a t i o n of the United 
States Department of Health Education and Wel
f a r e has Indicated may be d e l e t e r i o u s to the 
health of domestic animals or which by reason 
of t i s s u e d e p o s i t s In animals may be d e l e t e r i o u s 
to human beings may not be used as components of 
feeds mixed to the s p e c i f i c a t i o n s of customers 
by p o r t a b l e mixers. 

Inspection f e e as set f o r t h i n Section 198.8 
of the 1954 Code of iowa must be paid by 
s t a t i o n a r y and p o r t a b l e mixers on feeds made 
according to any s i n g l e method of oper a t i o n or 
any conceivable combination of the methods of 
operation noted above with the exception of 
those feeds exempted In Section 198.12 of the 
1954 Code of Iowa and wi t h the exception of 
the g r a i n components which the farmer has pro
duced on h i s farm and s u p p l i e s to the p o r t a b l e 
mixer or which he has produced on h i s farm and 
transp o r t s and s u p p l i e s t o the s t a t i o n a r y mixer," 

There i s no o b j e c t i o n to the f i r s t proposed r e g u l a t i o n . 
The second suggested r e g u l a t i o n (s w i t h i n the scope of 

your a u t h o r i t y and i s approved subject to a minor a l t e r a t i o n . 

"I wouId 1ike to have whether the 
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i n a r r i v i n g at these conclusions the s t a t u t e s set out 
hereunder were considered: 

•'189.2 Duties. The department of a g r i c u l t u r e 
s h a l l : 
" I . Execute and enforce the p r o v i s i o n s of 
t h i s t i t l e , except chapters 203, 20k and 205 # 
which s h a l l be executed and enforced by the 
pharmacy examiners. 
"2. Make and p u b l i s h a l l necessary r u l e s , 
not i n c o n s i s t e n t w i t h law, f o r e n f o r c i n g the 
p r o v i s i o n s of t h i s t i t l e . " 
"198.1 D e f i n i t i o n s . For the purpose of t h i s 
chapter t 
"1, 'Commercial feed* s h a l l mean 'food* as 
defined In the chapter r e l a t i v e to the a d u l 
t e r a t i o n of foods, except that I t s h a l l o n l y 
Include food In c o n c e r t r a t e d form, and mineral 
mixtures, Intended f o r feeding to domestic 
animals, and I t s h a l l not include hay, straw, 
whole seeds, unmixed meals made from e n t i r e 
g r a i n s of wheat, r y e , b a r l e y , o a t s , Indian 
corn, buckwheat, or broom comi nor s h a l l i t 
Include wheat f l o u r or other f l o u r s f i t f o r 
human consumption." 
"190.3 Food a d u l t e r a t i o n s . For the purposes 
of t h i s chapter any food shal1 be deemed to be 
a d u l t e r a t e d : 
•« * * * 

"10. If I t does not conform to the standards 
e s t a b l i s h e d by law or by the department. 
Under the f i r s t c i t e d s t a t u t e you are d i r e c t e d to 

execute the p r o v i s i o n s of T i t l e X of the 195^ Code, and author
ized to make and p u b l i s h r e g u l a t i o n s In the enforcement thereof. 

Both Section 198.1 (1) and S e c t i o n 190.1 (32) ( s e t out 
below) d e f i n e commercial feed as a "food" w i t h i n the meaning 
comprehended under the chapter on a d u l t e r a t i o n of foods. In 
c o n s i d e r i n g t h i s chapter end e s p e c i a l l y Section 190.3 (10) 
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thereof. I t Is apparent t h a t v i o l a t i o n of any reasonable stand* 
ards adopted by the Iowa Department of A g r i c u l t u r e would c o n s t l 
t u t e a food a d u l t e r a t i o n . 

R e a l i z i n g that In the m a j o r i t y of cases custom mixing 
wl 11 Involve p o r t a b l e mixers s t i l l t h i s Is not n e c e s s a r i l y t r u e 
and f o r t h i s reason we suggest t h a t the l a s t three words of 
t h i s second proposed r e g u l a t i o n be d e l e t e d . Presumably, the 
d e s i r e d r e s u l t i s c o n t r o l by the Department over a l l custom 
mixes not J u s t those made up i n p o r t a b l e mixers, hence, our 
suggestion. 

Your f i n a l question concerns i t s e l f w i t h payment of 
i n s p e c t i o n fees under S e c t i o n 198.8. For convenience we s e t v 

It and other p e r t i n e n t s t a t u t e s out hereunder: 
"198.8 i n s p e c t i o n f e e - report under oath. 
For the purpose of d e f r a y i n g the expenses 
connected with the sampling, Inspection, and 
a n a l y s i s of commercial feeds s o l d or o f f e r e d 
f o r s a l e w i t h i n t h i s s t a t e and f o r other Items 
i n c i d e n t to c a r r y i n g out the p r o v i s i o n s of 
t h i s chapter, a i l c o r p o r a t i o n s * f i r m s o r 
persons engaged i n the manufacture of commer
c i a l feeds s o l t i i n t h i s s t a t e s h a l l , on or 
before the f i f t e e n t h day of January and the 
f i f t e e n t h day of J u l y or each year, make 
statement under oath, i n due form of law, 
which s h a l l be f i l e d w ith the department and 
which s h a l l set f o r t h the number of net tons 
of such commercial feeds s o l d or d i s t r i b u t e d 
In t h i s s t a t e d u r i n g the s i x preceding c a l e n 
dar months; and upon such statement s h a l l 
pay to the department the sum of ten cents 
per net ton of two thousand pounds. Each 
a p p l i c a n t f o r a c e r t i f i c a t e of r e g i s t r a t i o n 
s h a l l Include i n such a p p l i c a t i o n a permit 
granting to the department permission to' 
v e r i f y from a p p l i c a n t ' s records such a p p l i 
cant's statement of tonnage." 

"190.1 D e f i n i t i o n s and standards. For the 
purpose or t h i s chapter the f o l l o w i n g d e f i n i 
t i o n s and standards of food are e s t a b l i s h e d : 
«i * * * 
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"|2. Food. Food s h a l l Include any a r t i c l e 
used by man or domestic animals f o r food, 
d r i n k , c o n f e c t i o n e r y , o r condiment, or which 
enters Into the composition of the same, 
whether simple, blended, mixed, or compound. 
The term 'blended' s h a l l be construed to mean 
a mixture of l i k e substances." 
Under the d e f i n i t i o n s of commercial feeds set out i n 

Section 198.1 ( 1 ) , and, by reference therefrom, S e c t i o n 190.1 (32), 
the feed mixes to which you r e f e r are commercial feeds. 

The tonnage f e e r e f e r r e d to In S e c t i o n 198.8 Is due from 
»•* * * a l l c o r p o r a t i o n s * f i r m s or persons engaged i n the manufac
tu r e of commercial feeds s o l d In t h i s s t a t e * * The answer 
to your question then depends upon whether or not s t a t i o n a r y or 
p o r t a b l e "custom" feed mixers "manufacture" commercial f e e d . 

We t h i n k they do. You are r e f e r r e d to the f o l l o w i n g 
language from S t a t e ex r e l . W l n t e r f l e l d v. Hardin County Rural 
E l e c t r i c Co-op., zzfe Iowa b^b, zt>5 N. w. 2\Bi reading as f o l l o w s ; 

"'Manufacture* means to make by hand, by 
machinery or Dy other agencyi to work raw 
m a t e r i a l s Into forms f o r usej to produce 
m e c h a n i c a l l y j the process of making anything 
M l a r t ££ ®* reffifctpa m a t e r i a l s i n t o a form 
TTt'Tor use~by tne hand or by machinery! the 
p r ^ d u c f l o n of a r t i c l e s f o r use from raw or 
prepared m a t e r i a l s by g i v i n g these m a t e r i a l s 
new forms, q u a l i t i e s , p r o p e r t i e s or combina
t i o n s , whether by hand labor or by machinery. 
* * *" (Emphasis ours) 
A d d i t i o n a l l y , you a r e r e f e r r e d to I. C> C* v. K r o b l l n , Inc., 

113 P. Supp. 599 at 607» where Graven, J . , s a i d a pprovingly, 
"'"Manufacture," as w e l l d e f i n e d by the 
Century d i c t i o n a r y , jh5 "the production of 
a r t i c l e s f o r use from raw or prepared 
m a t e r i a l s ' by g i v i n g t o these materIa1s new 
forms, q u i n t T c s , p r o p e r t i e s , o r combina
t i o n s , whether by hand-labor oFTby machinery"} 
a l s o "anything made f o r use from raw or 
prepared mater I a l s. ""'^(Emphas I s ours) 
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In a p a r a l l e l s i t u a t i o n the making of ready-mix concrete 
and I t s s a l e has been held to be manufacturing. See Commonwealth 
y* McCredy»Rodgers Co., 174 A. 395. a t 396. For other d e c i s i o n s 
h o l d i n g mixing to be manufacturing, see State y. Hennessey,Co.. 
71 Mont. 301, 230 Pac. 64, S t a t e Tax Comm. v. Baltimore Asphalt 
Block & T i l e Co., 180 Md. 6zu. zo A. Zd 3/1, commonwealth v" 
F i l b e r t , m Pa. 231, 78 A. 104. ~" 

F i n a l l y , In accordance w i t h the f o l l o w i n g general language 
from 55 C. J . S. 680: 

««* * * i n determining what c o n s t i t u t e s manu
f a c t u r e there Is no hard and f a s t r u l e which 
can be a p p l i e d g e n e r a l l y . Each case must be 
decided under I t s own f a c t s , having regard 
f o r the sense In which the term may be used 
in the p a r t i c u l a r Instance, and the i n t e n t 
or purpose to be accomplished. * * * What 
might be a manufacturing i n d u s t r y when de
f i n e d or construed In connection with an 
instrument or a s t a t u t e mlghtnnot be so 
held when considered i n connection w i t h 
another instrument or s t a t u t e having a d i f 
f e r e n t purpose or o b j e c t . * * * 

"* * * The c o u r t s must consider that the 
l e g i s l a t u r e s in employing the word had In 
mind not o n l y the l e x i c o g r a p h i c a l d e f i n i 
t i o n s , but a l s o the popular conception of 
what c o n s t i t u t e s manufacturing. * * *'* 

and the s p e c i f i c language contained in S e c t i o n 4.1 ( 2 ) , 1954 
Code of Iowa: 

»» * # * 
1 1 2• Wp^s and phrases. Words and phrases 
s h a l l be construed according to the context 
* * *.» 

the d e f i n i t i o n must be read w i t h i n the context of the s t a t u t e 
(198.8) In which i t appears. That c l e a r l y contemplates that the 
•'commercial" feed mixer, 1. e. one marketing one or more "standard" 
products In package or bulk form, Is a manufacturer who must pay 
tonnage tax. The question then remains can the "custom" mixer 
be so construed. 
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He I s . The s a l i e n t f a c t being that I r r e s p e c t i v e of whether 

one makes up a s i n g l e v a r i e t y of commercial feed, or 100 d i f f e r e n t 
k i n d s , each processes by mixing and each process r e s u l t s in com
mercial feed. 

Since the l e g i s l a t u r e ' s words (198.8) d i r e c t t h a t manu
f a c t u r e r s of commercial feeds f o r s a l e in iowa s h a l l pay a 
tonnage tax I t would be untenable to hold that one doing t h i s 
should be h e l d to be exempt simply because he i s doing i t i n a 
v a r i e t y of ways r a t h e r than one. 

For these reasons the answer to your t h i r d i n q u i r y Is that 
custom mixers, p o r t a b l e or s t a t i o n a r y , are subject to the tonnage 
levy set out In the s t a t u t e , subject to the exceptions set out 
In your question. 

Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHFsMKB 



SCHOOL REORGANIZATION-, BONDED INDEBTEDNESS: 
1. May be a p p o r t i o n e d i n d i s t r i b u t i o n o f a s s e t s s u b j e c t t o c o n d i t i o n 

) b o n d h o l d e r s ' s e c u r i t y c a n n o t be i m p a i r e d . 
2. Seven m i l l l i m i t i s on what each b o a r d may c e r t i f y n o t what g i v e n 

p r o p e r t y may b e a r . 

November 22 , 1957 

) Mr. M a r t i n D. L e i r 
S c o t t County A t t o r n e y 
S c o t t County Court House 
Davenport, Iowa 

A t t : Mr. Edward N. Wehr 
A s s i s t a n t County A t t o r n e y 

Dear S i r : 
) 

R e c e i p t i s acknowledged o f your l e t t e r of November 20 as f o l 
lows; 

•'We have a problem i n c o n n e c t i o n w i t h the l e v y i n g o f a 
tax f o r the payment o f Schoolhouse Bonds and i n t e r e s t 
which were i s s u e d by the Davenport Township S c h o o l 

^ D i s t r i o t . 

"The Davenport Township S c h o o l D i s t r i c t has i s s u e d s c h o o l -
house bonds t o t a l l i n g a p p r o x i m a t e l y $ 3 0 0 , 0 0 0 . 0 0 , and a t 
the time of i s s u a n c e o f these bonds, f i l e d r e s o l u t i o n s i n 
the o f f i c e o f the County A u d i t o r making i t mandatory upon 
the County A u d i t o r to l e v y a s u f f i c i e n t tax f o r the pay
ment o f a l l bonds and i n t e r e s t becoming due and p a y a b l e 
each y e a r , and t h a t the s a i d t a x be l e v i e d o v er the en
t i r e d i s t r i c t . 

" S i n c e these bonds were i s s u e d , two o f the s u b - d i s t r i c t s 
of Davenport Township, namely: Nos. 2 and 7j have voted 
to become, and are now, a p a r t o f the S e t t e n d o r f Community 
School D i s t r i c t , t he e f f e c t i v e date b e i n g J u l y 1, 1957* 

"My q u e s t i o n s are as f o l l o w s : 

,) "1 . Are S u b - d i s t r i c t s Nos. 2 and 7 s t i l l l i a b l e , a l o n g 
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w i t h the remainder o f Davenport Township S c h o o l D i s t r i c t 
f o r the payment o f t h e s e bonds which were i s s u e d by the 
s a i d School D i s t r i c t p r i o r to the time S u b - D i s t r i c t s Nos. 
2 and 7 became a p a r t o f the B e t t e n d o r f Community S c h o o l 
D i s t r i c t ? 
tt2. Are S u b - d i s t r i c t s Nos. 2 and 7» h a v i n g become a p a r t 
o f the B e t t e n d o r f Community Sc h o o l D i s t r i c t , a l s o l i a b l e , 
a l o n g w i t h the b a l a n c e o f the B e t t e n d o r f D i s t r i c t , f o r the 
payment o f bonds i s s u e d by the B e t t e n d o r f Community S c h o o l 
D i s t r i c t ? 
M 3.. I f the answers to q u e s t i o n s 1 and 2 a r e i n the a f f i r m 
a t i v e , then t h e bond t a x r a t e i n S u b - d i s t r i c t s 2 and 7 w i l l 
exceed the maximum tax r a t e o f 7 m i l l s which i s p e r m i t t e d 
by the Iowa law. I s t h e r e any s o l u t i o n to t h i s p a r t i c u l a r 
problem? 

"As we a r e b e i n g p r e s s e d f o r time i n c o m p l e t i n g l o c a l t a x 
l i s t s we would a p p r e c i a t e an e a r l y r e p l y . " 

The answer to your f i r s t q u e s t i o n depends e n t i r e l y upon what 
p r o v i s i o n , i f any, was made by the r e s p e c t i v e d i s t r i c t s i n t h e i r 
d i v i s i o n o f a s s e t s and l i a b i l i t i e s . See e n c l o s e d o p i n i o n d a t e d 
A p r i l 17, 1956, a t t a c h e d h e r e t o and by r e f e r e n c e made a p a r t h e r e o f . 
T h i s answers your f i r s t two q u e s t i o n s . 

Your t h i r d q u e s t i o n a p p a r e n t l y a r i s e s under S e c t i o n 2 9 8 . 1 8 , 
Code 195*4, which p r o v i d e s as f o l l o w s ? 

"Bond t a x . The board o f each s c h o o l c o r p o r a t i o n s h a l l , 
when e s t i m a t i n g and c e r t i f y i n g the amount o f money r e 
q u i r e d f o r g e n e r a l p u r p o s e s , e s t i m a t e and c e r t i f y to the 
board o f s u p e r v i s o r s o f the proper county f o r the s c h o o l -
house fund the amount r e q u i r e d to pay i n t e r e s t due or 
t h a t may become due f o r the year b e g i n n i n g J a n u a r y 1 
t h e r e a f t e r , upon l a w f u l bonded i n d e b t e d n e s s , and i n ad
d i t i o n t h e r e t o such amount as the board may deem neces
sary to a p p l y on the p r i n c i p a l . 

"The amount e s t i m a t e d and c e r t i f i e d to a p p l y on p r i n c i 
p a l and i n t e r e s t f o r any one year s h a l l not exceed seven 
m i l l s on the d o l l a r o f the a s s e s s e d v a l u a t i o n o f the 
t a x a b l e p r o p e r t y o f the s c h o o l c o r p o r a t i o n . P r o v i d e d 
t h a t when because o f reduced v a l u a t i o n a s e v e n - m i l l t a x 
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i s not s u f f i c i e n t to produce the amount re q u i r e d to 
pay the i n t e r e s t and one-twentieth of the p r i n c i p a l 
of the o r i g i n a l issue of bonds l e g a l l y issued p r i o r 
to the year 193^, the board may c e r t i f y such amount 
and the county a u d i t o r s h a l l compute and apply such 
tax rate f o r such purposes as may be necessary to 
r a i s e the amount so c e r t i f i e d and the funds so r a i s e d 
s h a l l be used only f o r the purpose of paying i n t e r e s t 
and p r i n c i p a l on such bonds and s h a l l not be subject 
to t r a n s f e r . 

"Provided f u r t h e r that the tax l i m i t a t i o n contained 
in t h i s s e c t i o n s h a l l not operate to r e s t r i o t or pre
vent a s c h o o l d i s t r i c t i n the issuance of refunding 
bonds t o pay i n t e r e s t or p r i n c i p a l of bonds outstand
i n g on Slarch 3 1 , 193>+-w 

|f you w i l l examine the language of the s e c t i o n you w i l l note 
the seven-mill l i m i t a t i o n i s on what may be c e r t i f i e d by the "board 
of ea.cn school c o r p o r a t i o n " . No l i m i t a t i o n i s s t a t e d as to the 
amount of tax which may be imposed on a g i v e n p i e c e of property i f 
subject to l e v y c e r t i f i e d by more than one board. 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:md 
Enc. Abelo to C h r i s t i a n s e n 

H a m i l t o n Co. A t t y . V17/56 
(#12, Bk. k) 

NOTE: In c o n n e c t i o n w i t h y o u r s e c o n d q u e s t i o n a l s o s ee G r o u t v. 
I 11 i n g w o r t h . 131 Iowa 2 8 l ; 108 N.W. 5"2b and P e t e r s o n v. Swan. 
231 Iowa 7*+5, 2 N.W. 2d 7 0 . 

http://ea.cn
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John Qi B u t t e r 
C h i e f Eagineer 
Iowa Si|te Highway Commission 
Ames, Iowa 
t*ear t#|> Bu t t e r : 
The 6oatAs8lon has requeate 
Highway 
homes f 
maximum 
manufawure t o 
>21.*f6% Code o 

Commission can i s 
r the movement o 
s p e c i f i e 

s t a t e 

s t&>thether or not the 
the manufacturers of mobile 
of a s i z e exceeding the 

of >$h© Code from the p o i n t of 
er the p r o v i s i o n s of S e c t i o n 
, which provides i n p a r t : 

"frovided f uwjfcjg^that, i n an emergency, or very, s p e c i a l 
of: unusual cases, or as a means of cooperating w i t h 
national defence o f f i c i a l s , the s t a t e highway commission 
m grant permits tor moving o v e r s i z e o r overweight 
v i l l i d e c or o b j e c t s over the highways f o r a di e t&nce ©x* 
endlag twenty»five m i l e s , i f i n the Judgment of the 
o)amisaion ( euoh s p e c i a l , unusual, emergency or defense 
miyement i s e s s e n t i a l * * 

I f suflMpermits were granted by the Commission, they would have t o be 
J u s t i f i e d by the words " s p e c i a l , unusual, emergency or defense move* 
©ent°.|ye oan e l i m i n a t e the is s u e s i n the problem a t hand i n r e * 
l a t l o t i o emergency or defense movements as the movement of o v e r s i z e 
mobile fosaes from the p o i n t of manufacture t o the s t a t e l i n e f o r 
d e l i r e y would not, as' a general r u l e , be considered as an emergency 
or defuse movement. However, the uee of the words "emergency a, 
*defei»«% and " e s s e n t i a l * g i v e us some i n d i c a t i o n as t o what the 
5&th QM^eral Assembly had i n mind when they passed t h i s p a r t i c u l a r 
p o r t i a of S e c t i o n 3 2 1.^7. Those words emphasise the use of the 
words,*special" and *u&usuai»« The word "unusual* I s d e f i n e d i n 
Webstkls D i c t i o n a r y as "uncommon or r a r e * . The word * s p e c i a l 0 i s 
defind'as "uncommon or e x t r a o r d i n a r y " . I n reading the e n t i r e 
par&gaph• set out above, i t would appear t h a t the s p e c i a l or tin* 
UBu$il oases would have to be something a k i n t o an emergency or 
def«n» movement and not merely a movement from p o i n t of manufacture 
tc^ e t * e l i n e f o r purpose* of d e l i v e r y which would not come under 
e l a s & f l i c & t l o n of s p e o i a l o r unusual. 
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The 57th General Assembly a l s o amended S e c t i o n 321.46?, a l l o w i n g f o r 
movements by s p e o i a l permit of c e r t a i n types of o v e r s i z e c o n s t r u c t i o n 
machinery* equipment or m a t e r i a l or o v e r s i s e a g r i c u l t u r a l machinery, 
equipment or m a t e r i a l f o r a d i s t a n c e exceeding t w e n t y - f i v e m i l e s 
"on a v e h i c l e or combination of v e h i c l e s , not i n c l u d i n g mobile homes 
or house frmlleys. of a s i a e o r weight of v e h i c l e or l o a d exceeding 
th© maximum s p e c i f i e d i n t h i s chapter, or otherwise not i n conformity 
w i t h the p r o v i s i o n s of t h i s chapter, upon any highway under tho j u r i s 
d i c t i o n of the p a r t y g r a n t i n g such .permit, except on any part of the 
completed i n t e r s t a t e highway system, i f the gross weight on aiiy a x l e 
l o a d as p r e s c r i b e d i n s e c t i o n three hundred twe,aty*one p o i n t f o u r 
hundred s i x t y - t h r e e (321,^63) of the Code". 

' T h i s s e c t i o n had p r e v i o u s l y allowed f o x ^ S ^ ^ ^ ^ i * ^ movements by 
permit i f the machinery, e q u i p m e n t ^ ^ T ^ e r x a j L was being moved " from 
c o n s t r u c t i o n p r o j e c t s or a g r j j ^ t u m l p j ra jeetsVia t h i s s t a t e , o r i s 
manufactured or assembled % r f ? f f i ^ t h \ V ^ a t e " • w h e n the 57th General 
Assembly enacted the aboveyquote^\amwdiaent, they s p e c i f i c a l l y ex
cluded mobile homee^Sl^houpe t r a j J i e r a ^ When the b i l l was f i r s t 
Introduced as Houfe P i l e 3&^» i V / d i d not c o n t a i n t h a t e x c e p t i o n , 

, T h i s was l a t e r afifced by ames&s^nj. An e x p l a n a t i o n on House F i l e 562 
r e f e r s only t o t^k movejfilnt of c o n s t r u c t i o n or a g r i c u l t u r a l machinery, 
equipment or J i a t e N ^ * ^ ' P u r t h e n a o r e , House F i l e 590 was i n t r o d u c e d 
by the 57th General Assembly which provided t h a t a mobile home manu
f a c t u r e r o r d e a l e r "may, upon a p p l i c a t i o n t o the s t a t e highway 
commission, be i s s u e d a s p e o i a l permit t o t r a n s p o r t a mobile home of 
excess s i z e on the highway* w i t h i n the s t a t e , except upon any part 
of the completed i n t e r s t a t e highway system"• The e x p l a n a t i o n t o 
House P i l e 590 read as f o l l o w s : 

? ' . ' 

"This b i l l would extend t o the mobile home i n d u s t r y and 
the owners of mobile home® permission' f o r thevmovement 
on the highways of the s t a t e of mobile homee of excess 
e l s e , s i m i l a r t o the permission now granted t o contrac
t o r s , heavy-equipment manufacturers and the farm implement 
i n d u s t r y , " 

House F i l e 590 passed the House 78 t o 1 0 , but d i d not pass the Senate, 
and t h e r e f o r e never became law i n Iowa. House F i l e 562 d i d p a s s , 
g i v i n g the Highway Commission a u t h o r i t y t o i s s u e s p e o i a l permits f o r 
the movement of c o n s t r u c t i o n or a g r i c u l t u r a l machinery, equipment, 
or m a t e r i a l s , of excess s i z e and weight, but very s p e c i f i c a l l y ex
cepted the movement of mobile homes and house t r a i l e r s of excess 
s i z e and weight* 

• As a p r e r e q u i s i t e to the r i g h t of the Highway Commission t o i s s u e 
j permits f o r the movement of o v e r s i z e d mobile homes from p o i n t of 

manufacture t o the s t a t e l i n e , o r distance exceeding 25 m i l e s , there 

/ 
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e i t h e r must be (1) an emergencyj <2) very speoial or unusual" eases; 
or (3) as a means of cooperating with national defense o f f i c i a l s . 
Furthermore, the s p e c i a l , unusual, emergency or defense movement 
must be e s s e n t i a l . 
1 am of the opinion that the movement of mobile homes or house 
t r a i l e r s exceeding the maximum spe c i f i e d i n Chapter 321 from the 
point of manufacture to the state l i n e does not come wlthinirbhe 
provisions of Section 321.^67 of the Code of 195** es amended* 
I t should be noted that the section i s discretionary as t o whether 
or not the Commission s h a l l act, and i n my opinion, i f the Com
mission authorized such permits f o r the movemex#? from point of 
manufacture to state l i n e , i t would be abiwie oiVthat d i s c r e t i o n 
unless "such s p e c i a l , unusual, emergwsjstspr^^ movement Is 
es s e n t i a l " . The r e s u l t s may seem l i S ^ r t a ^ t ^ may have a 
tendsuioy to delay the growtfajjoat^^r In Iowa, but t h i s 
Is a problem to be anewerej^by thk I t e g f s i a t u r e H B pointed out 
above, they saw fi>^toa^e*(3( the mVVU!^w>'b^rers o f mobile homes that 
r e l i e f by r e f u s l 
F i l e 562'a spec! 
In sujaas&ryj (1) 

(2) 

Very t r u l y yours, 

C. J. Lyman 
Special Assistant Attorney General 
fo r Iowa State Highway Commission 

J 

6^0 p&ssVNKouse>ea.le*590 and including i n House 
fc exceptx^-a^/co mobile homes and house t r a i l e r s * 
S ^ ^ i ^ i a l a t u r e has given the Highway Commission 
atttHority to grant permits f o r movement of oversize 
and overweight vehicles only I f , i n the judgment 
of the Commie a ion, such s p e c i a l , iunusual^ emergency 
or defense movement 1» e s s e n t i a l . 
The movement of oversize mobile homes or house 
t r a i l e r s from the point of manufacture to the 
state l i n e to allow delivery does not come under 
the c l a s s i f i c a t i o n of emergency, defense or very 
spe c i a l or unusual cases. 



November 27» 1957 

1 " 
Honorable Hersend C. Loveless h ' 
Governor o f iowa 
B u i 1 d I n g 
Dear Governor: 

Receipt Is Acknowledged o f your communication o f 
November 18, 1957. whoreIn you request en o p i n i o n on the 
f o l l o w i n g questions: 

" F i r s t , i n r e l e t ion t o s t a t u t o r y c l a s s i f i c a t i o n s 
o f c i t i e s and towns, by s i z e o f p o p u l a t i o n , how 
Is p o p u lation determined? In p a r t i c u l a r , now i s 
population determined f o r intercensual years? 

"Second, i n the edoption o f e c i v i l s e r v i c e p l a n 
f o r s p e c i f i e d employees of c i t i e s and towns, as 
provided f o r In Chapter 365, Code of iowa, 1954, 
can the C i t y Council set a s t a r t i n g date f o r the 
pension plan (as p r o v i d e d f o r i n Chapter 411, Code 
of Iowa, 1954) which antedates the adoption o f 
the c i v i l s e r v i c e p l a n and the adoption o f the 
mandatory pension p l a n f o r firemen and policemen? 
i n other words, can an o f f i c e r w i t h several years 
of s e r v i c e In a c i t y without a pension plan secure 
coverage based on h i s past employment i f both 
employee and the c i t y make lump-sum payments to 
cover past premiums? 

" T h i r d , i n a c i t y or town, e s t a b l i s h i n g a c i v i l 
s e r v i c e system under the p r o v i s i o n ! o f Chapter 365, 
Code of Iowa, 1954, must the person appointed to 
the p o s i t i o n o f Chief o f P o l i c e be a r e s i d e n t o f 
the c i t y or town p r i o r to h i s appointment? Dur
ing h i s appointment? 

"Fourth, may an o f f i c e r who has served f o r a per
iod o f several years i n a c i t y or town w i t h a 



Governor Loveless 2 November 27, 1957 

c i v i l s e r v i c e system and a pension system 
t r a n s f e r h i s r i g h t s i n the pension system 
should he accept a s i m i l a r p o s i t i o n i n 
another town or c i t y having a pension system 
as provided f o r i n Chapter 411, Code of iowa, 
1954?" 

Section 26.6, Code 1954, as amended by Chapter 57* A c t s 
of the 56th General Assembly, reads In p a r t as f o l l o w s : 

"Whenever the population o f any county, 
township, c i t y , o r town i s r e f e r r e d to i n any 
law o f t h i s s t a t e , i t s h a l l be determined by 
the l e s t c e r t i f i e d , o r c e r t i f i e d and p u b l i s h e d , 
o f f i c i a l census unless otherwise provided, * * 
S e c t i o n 26.2, Code 1954, as amended by Chapter 57, A c t s 

o f the 56th General Assembly, provides that whenever a general 
census i s taken by the Federal Government the Iowa Secretary o f 
S t a t e s h a l l procure a copy o f s a i d census from the proper Federal 
o f f i c i a l and f i l e the seme i n h i s o f f i c e and c e r t i f y the same as 
being the census report f u r n i s h e d to him by s a i d Federal o f f i c i a l . 

S e c t i o n 26*3, Code 1954, p r o v i d e s f o r the p u b l i c a t i o n 
o f such census r e p o r t by the Secretary o f S t a t e and s t a t e s that 
"from and a f t e r the date o f such p u b l i c a t i o n s a i d census s h a l l be 
i n f u l l f o r c e and e f f e c t throughout the s t a t e . " Our Supreme Court 
i n the case o f Harp v. Abrahamson. S t a t e Treasurer, e t a l . , 248 
Iowa , 60 N.W. 2d 505> r e c e n t l y had occasion t o Consider 
the above c i t e d code s e c t i o n s i n connection w i t h Chapter 312, Code 
1954. In t h a t case the Court i n t e r p r e t e d the phrase, " l a t e s t 
a v a i l a b l e f e d e r a l census", t o mean the "general f e d e r a l census taken 
i n 1950" and not a s p e c i a l f e d e r a l census taken i n the c i t y o f 
Dubuque i n the year 1954. 

Thus, the enswer to your f i r s t q uestion would be t h a t , 
in r e l a t i o n to the s t a t u t o r y c l a s s i f i c a t i o n s o f c i t i e s and towns 
by s i z e o f p o p u l a t i o n , the p o p u l a t i o n would be determined by the 
l a s t preceding f e d e r a l census, namely, the one taken i n 1950, and 
c e r t i f i e d and published by the Iowa Secretary o f S t a t e . Any census 
taken at any other time would not meet the requirements o f s e c t i o n s 
26.2, 26.3 and 26.6, Code 1954. 

In answer to your second question please be advised that 
S ection 4)1,2, Code 1954, p r o v i d e s f o r the c r e a t i o n o f two separate 
retirement systems, one f o r firemen and the other f o r policemen, 
i n c i t i e s which have adopted the c i v i l s e r v i c e p l a n . Said s t a t u t e 



Governor Loveless 3 November 27, 1957 

f u r t h e r provides t h a t "the retirement systems so cre a t e d s h a l l 
begin operation as o f the f i r s t day o f the month In which s a i d 
systems are there e s t a b l i s h e d by t h i s chapter," No p r o v i s i o n Is 
made In Chapter 411 nor i s any a u t h o r i t y given t o the c i t y c o u n c i l 
to inaugurate a pension system which would antedate the adoption 
of the c i v i l s e r v i c e p l a n and the beginning o f the o p e r a t i o n o f 
the pension systems on "the f i r s t day o f the month i n which s a i d 
system(s) are there e s t a b l i s h e d 1 1 nor does such chapter now make 
any p r o v i s i o n f o r any lump-sum payments by en I n d i v i d u a l or the 
c i t y to take care o f the s i t u a t i o n where an o f f i c e r spent several 
years In the employ of the c i t y p r i o r to the Inauguration o f a 
pension p l a n . 

The answers t o your t h i r d question are to be found i n 
the s t a t u t e s themselves. S e c t i o n 365.17, Code 1954, d e a l s w i t h 
the q u a l i f i c a t i o n s o f employees under c i v i l s e r v i c e and provides 
i n part as f o l l o w s j 

H* * * * * * 

"I n no case s h a l l any person be appointed 
or employed in any c a p a c i t y in the f i r e o r p o l i c e 
department, o r any department which i s governed 
by c i v i l s e r v i c e , u n l e s s such person: 

"1. Is a c i t i z e n of the United S t a t e s and 
has been a r e s i d e n t o f the c i t y f o r more than one 
year, but such residence i n the c i t y s h a l l not be 
a necessary q u a l i f i c a t i o n f o r appointment as c h i e f 
of f i r e department* 

* * * * * * * 
"Except w i t h respect t o appointment o r employ

ment In the p o l i c e o r f i r e department! the c i v i l 
s e r v i c e commission may waive the residence r e q u i r e 
ment as set out In subsection 1, * * * * 

Thus, the s t a t u t e i t s e l f s t a t e s t h a t a person appointed t o the 
p o s i t i o n o f c h i e f o f p o l i c e must be a r e s i d e n t o f the c i t y f o r more 
than one year p r i o r t o h i s appointment. 

Section 69.2, Code 1954, In d e f i n i n g what c o n s t i t u t e s a 
vacancy i n o f f i c e s t a t e s i n p a r t as f o l l o w s : 

"Every c i v i l o f f i c e s h a l l be vacant upon the 
happening o f e i t h e r o f the f o l l o w i n g events: 

* * * * * * * * 
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3. The incumbent ceasing to be a r e s i d e n t 
o f the s t a t e , d i s t r i c t , county, township, c i t y , 
town, o r ward by or f o r which he was e l e c t e d o r 
appointed, o r i n which the d u t i e s o f h i s o f f i c e 
are to be e x e r c i s e d . " 

In other words, the o f f i c e o f c h i e f o f p o l i c e would become vacant 
upon the Incumbent " c e a s i n g to be a r e s i d e n t o f the c i t y " f o r which 
he was appointed and i n which the d u t i e s o f h i s o f f i c e are t o be 
e x e r c i s e d . 

As t o your f o u r t h q u e s t i o n , please be advised t h a t there 
i s no way under our s t a t u t e s whereby an o f f i c e r who has served f o r 
a p e r i o d o f several years i n a c i t y o r town w i t h a c i v i l s e r v i c e 
system and a pension system may t r a n s f e r h i s r i g h t s In the pension 
system should he accept a s i m i l a r p o s i t i o n i n another town o r c i t y 
having a pension system under the p r o v i s i o n s o f Chapter 411. The 
pension systems e s t a b l i s h e d by s a i d chapter f o r a p a r t i c u l a r c i t y 
o r town are separate and d i s t i n c t e n t i t l e s from s i m i l a r pension 
systems e s t a b l i s h e d by another c i t y or town. Each has I t s own 
separate e x i s t e n c e , i t s separate funds and s e c u r i t i e s and i t s 
separate governing body. Each Is a l s o p a r t i a l l y supported by 
p u b l i c funds p a i d by the taxpayers o f the c i t y which has e s t a b l i s h e d 
the system. Furthermore, s e r v i c e c r e d i t a b l e i n one c i t y would not 
be c r e d i t a b l e i n the other toward retirement time and b e n e f i t s . 

I t r u s t t h i s answers your I n q u i r i e s . 
Very t r u l y yours, 

NAE/fm NORMAN A. EftBE 
Attorney General o f iowa 
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Mr. Glenn D. S a r s f i e l d 
S t a te Comptroller 
B u i I d I n g 
Dear S i r ? 

This w i l l acknowledge r e c e i p t of yours in which you 
) submitted the f o l l o w i n g ; 

•'Chapter 249, and p a r t i c u l a r l y Section 249.40; 
and Chapter 565, and p a r t i c u l a r l y Section 
565.3, Code of iowa, 1954, provide f o r the 
acceptance of g i f t s to the State of Iowa, 

) "The S o c i a l Welfare Department r e c e n t l y r e 
ceived an anonymous $10.00 " g i f t to be used f o r 
Old Age A s s i s t a n c e , and 1 r e s p e c t f u l l y request 
an o p i n i o n as to whether o r not the acceptance 
of such g i f t s Is subject to the Approval of 
the Executive C o u n c i l . " 
In r e p l y thereto I advise as f o l l o w s . Section 249.40, 

-j Code 1954, provides with respect to the acceptance of g i f t s as 
fo l l o w s ? 

" A u t h o r i t y to accept g i f t s . The s t a t e board 
and s t a t e department are authorized to accept 
In behalf of the s t a t e any g i f t s , deeds, or 
bequests of money or property the proceeds of 
which s h a l l accrue to the b e n e f i t of the o l d -
age a s s i s t a n c e r e v o l v i n g fund. In the making 
o f such g i f t s or c o n t r i b u t i o n s the donor s h a l l 
a t tach no c o n d i t i o n s , whatsoever. The manage
ment and d i s p o s i t i o n of any property so r e 
ceived w i l l be In the s t a t e department but 
such management and d i s p o s i t i o n s h a l l be sub
j e c t t o the approval of the s t a t e board." 

4 i l US' 
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Under the p l a i n terms of t h i s s e c t i o n acceptance of a 
g i f t by the State department and the State Board of S o c i a l 
Welfare Is s u f f i c i e n t and s a t i s f i e s the requirements of that 
s e c t i o n . Section 565.3, Code 1954, provides f o r the acceptance 
of g i f t s to the S t a t e of Iowa by the C o u n c i l . However, t h i s 
s p e c i f i c p r o v i s i o n made wit h respect to g i f t s to the Board of 
S o c i a l Welfare i s a p p l i c a b l e and w i l l p r e v a i l over the p r o v i 
sions of Section 565.3, Code 1954. 

Very t r u l y yours, 

OSCAR STRAUSS 
Seco*d A s s i s t a n t Attorney General 

OStMKB 



LEGAL SETTLEMENT J C o n c l u s i o n s t a t e d i n o p i n i o n dated Dec. 11, 
1957, to Board o f Regents c o n f i r m e d . 

J a n u a r y 2 , 1953 

Mr. I s a d o r a Mayer 
Winnashiek County A t t o r n e y 
10^ 1-2 Washington S t r a e t 
Decorah, Iowa 

Pear S i r s 

Your l a t t e r o f ttecacsbar 2 j ha© bean r e f e r rod t o ma f o r answer* 
I t s t a t e a as f o l l o w s ! 

"On December 11, 19?7» tfr» Laonard G* A b s l a , A s s i s t a n t 
A t t o r n e y G e n e r a l , d i r e c t e d a l e t t e r t o Ur* 0 a v i d A. 
Dancer, S o c r o t a r y , S t a t e Board o f Regents, w i t h r a f a r -
onca t o the l e g a l r e s i d e n c e o f Howard Bafflio. T h i s wa& 
an answer t o a l a t t a r and r e q u e s t from Mr* Dancer based 
on eorraspondanca from Br* W i l l i a m Spear, S u p e r i n t e n d e n t 
o f t h a S t a t e Sanatorium* Oakdala» Iowa, and c o r r e s p o n 
dence batwoen the Director© o f R e l i e f and County A t 
t o r n e y s o f Johnson and $ i n n a s h l a k C o u n t i e s * tir* A b o l s 
i n h i g l e t t e r t o Sir» Dancer i n t h a numbered paragraph 
2 on t h a f i r s t page s a t out t h a t frora August 11, 19^9» 
t o J u l y 5 , 1^52, sub f a c t was an inmate o f Oakdaie Sana
t o r i u m , Johnson County, and In p a r a g r a p h 3 t h a t from 
J u l y 6 , 1952, to t h e p r a s a n t t h a ©ubjoct had ba«an con
t i n u o u s l y employad a t Oakdala Sanatorium* Johnson County. 
Mr* A b a l s c o n c l u d e s t h a t t h i s s i t u a t i o n i s almost i d e n 
t i c a l t o t h a t c o n s i d e r e d i n an o p i n i o n o f your o f f l e a 
which appoars a t page 2$k o f t h a 193& Roport o f t h o A t 
t o r n e y G a n e r e l * 

" I t &®®ma t o sue t h a t t h a t o p i n i o n was p r e d i c a t e d upon 
tho promise t h a t t h e p a t i e n t was never d i s c h a r g e d and 
r e - a d m i t t e d as a p a t i e n t o f Johnson County* In t h a t 
o p i n i o n on page 2 ^ t h a f o l l o w i n g was ©aids ' I n ex-
p r a a s i n g our o p i n i o n on t h a f o r e g o i n g q u e s t i o n * we a s 
sume t h a t t h a statement t h a p a t i e n t was committed t h e 
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second t l m a as an i n d i g e n t p a t i e n t i s not i n t h a t e c h n i 
c a l sanaa, t h a t i n f a c t t h e p a r t y was a d m i t t e d , undar 
t h a p r o c e d u r e s p r e s c r i b e d by law* but once, t o - w i t , i n 
floveraber, 1930, t h a t she waa n a v a r d i s c h a r g e d from t h a 
s a n a t o r i u m . • 

" I t seams to mo t h a t , s i n c e i n t h i s case Howard Basilo 
was d i s c h a r g e d from t h o s a n a t o r i u m a c t u a l l y and than r e 
a d m i t t e d , ha l o s t h i s l e g a l a e t t l a m a n t i n S i n n a a h i a k 
County, and t h a t i n b a s i n g t h a c o n c l u s i o n i n t h i s case 
on t h a 193$ A t t o r n e y S a n e r a l ' a O p i n i o n i s i n c o r r e c t f o r 
t h a reason t h a t t h o fact© a r e d i f f e r e n t . 

* * l would a p p r e c i a t e v a r y much your r e v i e w i n g t h i a O p i n i o n 
and t h e f a c t s i n t h i s c a s e on t h a b a s i s o f t h i s l e t t a r and 
t h a f i l a on the s u b j e c t , and a d v i s i n g whether your o p i n i o n 
i s s t i l l t h a same. Your a t t e n t i o n t o t h i s m a t t e r i s v a r y 
much ap p r e c i a t e d * ' * 

In anawer t h e r e t o you a r e r&f&rrsd to an o f f i c i a l o p i n i o n ap
p e a r i n g a t paga 122 o f t h e 19^6 fi^fX Ml Ah%M\axmt,fkmiiT.&l 
which s t a t a a a t pag<s 1231 

"So a r a , t h e r e f o r e * o f t h a o p i n i o n t h a t stara p h y s i c a l 
absence i s not enough t o l o s e ana's s e t t l e m e n t but h o l d 
t h a t , whan on© ramoves hi© d o r u i c i l a froro h j a c o u n t y and 
t h i s a t a i a f o r o v e r one y e a r , ha than l o s e s h i s s e t t l e -
s e n t r e g a r d l e s s o f h i a i n t e n t i o n t o r e t u r n * T h i s, o f 
c o u r s e , i n v o l v e s one's i n t e n t i o n I n d i r e c t l y a t t h a time 
o f h i s d e p a r t u r e , f o r h i s i n t e n t i o n t o remove h i a d o o i -
c i l a i s d e termined by t h i s u r r o u n d i n g c i r c u m s t a n c s s . 
One, t h e r e f o r e , i n t a n d i n g t o r e t a i n h i s d o m i c i l e i n t h a 
co u n t y o f h i s l e ^ a l s e t t l e m e n t , would not l o s e h i a s e t 
t l e m e n t by b e i n g absent t h a r a f r o m f o r o v ar a y e a r , 
whether i t i s w h i l a ha I® engaged i n war work o r i n t h a 
r a c o very o f an i U n a a s . " 

A p p l y i n g t h a f o r e g o i n g t o t h a f a c t s a t hand {as mi f o r t h i n 
th e c o r r e s p o n d e n c e f i l a s u b m i t t e d t o t h i s o f f i c e by t h a Board o f 
Regents p r i o r t o t h a l a t t e r o p i n i o n o f December 11). t h a s u b j a c t 
Inmate had l e g a l s e t t lament i n S i n n a s h i e k County p r i o r t o h i a f i r s t 
a d m i s s i o n t o O a k d a l a . Ha d i d not l o a e i t w h i l e a p a t i e n t t h a r e . 
Whan ha was d i s c h a r g e d aa a p a t i e n t and bacama an employee h i a w i f e 
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and c h i l d r e n c o n t i n u e d to r e s i d e i n Bacorah wbera thay had c o n t i n u -
o u a l y r e s i d e d a t a l l tiraoa rofarrad t o i n t h a correspondence sub* 
m i t t e d w i t h t h a q u e s t i o n and where t h a y c o n t i n u e t o r e s i d e a t t h e 
pr a a a n t time* Thus, the c o n c l u s i o n a p p e a r s i n e s c a p a b l e t h a t sub
j e c t inmate never "removed h i s d o m i c i l e " from Beeorah but o n l y M s 
p h y s i c a l p r e s e n c e . 

You a r a , t h o r a f o r a , a d v i s e d t h a t t h a c o n c l u s i o n s t a t e d i n t h a 
l a t t e r o p i n i o n d a t a d December 11* !957» remains t h a satae. 

Very t r u l y y o u r s , 

LCAsrod 

LEONARD C. A8ELS 
A s s i s t a n t A t t o r n e y G a n a r a l 



FEEBLE-MINDED (Supplements 12/18/57) 
Where Board o f C o n t r o l or i t s S u p e r i n t e n d e n t i n d i c a t e d to a County i n 

19̂ -9 t h a t maintenance o f inmate a t Glenwood was a d e q u a t e l y c o v e r e d by 
inmate's e a r n i n g s no c l a i m f o r past maintenance i s now c o l l e c t i b l e from 
such county. 

December 3 0 , 1957 

Mr. d» ft. Hansen, *£enber 
Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s 
L o c a l 

Dear S i r : 

r e c e i p t i t ; acknowledged o f your l e t t e r o f December 19 as f o l 
lows? 

"Thank you f o r your o p i n i o n o f December 16. 

"Thoru i s ori<s p o i n t t h a t wau r a i s e d by !̂ r« Sas&er i n h i s 
l e t t e r o f Doccnbcr 1£ which we do not b e l i e v e was. c o v e r e d 
i n your opinion.. | t io the q u e s t i o n which i s c o n t a i n e d 
or i n p l i c d i n the f i f th paragraph o f M a l e t t e r . 

' ' B r i e f l y , *ve would l i k e to have your o p i n i o n to 
whether c r net the Sca.rd of C o n t r o l and/or i t c s u p e r i n -
tendant can l e g a l l y waive b i l l i n g o f a county f o r the 
mr, i rjt ̂ nanca o f e. p & t i ^ n t under the c i r c u m s t a n c e s as o u t 
l i n e d i n t h i s c a s e . 

"The problem which f a c a s us i s whether or not we s h o u l d 
endeavor to c o l l e c t f o r the oare and maintenance o f 
C a r l t o n Harron f r o a Dubuque County f o r the p e r i o d s t a r t 
i n g w i t h t h a F o u r t h Quarter o f i^M-V,' at which time the 
s u p e r i n t e n d e n t a t th© Glenwood i : t a t c School i s s u e d o r d e r o 
to hie; b u s i n ^ s a o f f i c e to d i s c o n t i n u e b i l l i n g Dubuque 
County f o r maintenance o f t h a p a t i e n t , C a r l t o n M&rron." 

From your p r i o r l e t t e r , i t appears t h a t the 3 o e r d o f C o n t r o l 
ao p r e v i o u s l y c o n s t i t u t e d a c c e p t e d s e r v i c e s i n payment o f the c o s t 
a t t e n d i n g maintenance o f the inmate i n q u e s t i o n . H a v i n g a c c e p t e d 
such s e r v i c e s as payment i n f u l l i t appears t h e r e i s no o u t s t a n d i n g 
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b i l l f o r which your Soard can now b i l l Dubuque County f o r p a s t 
maintenance* As was p o i n t e d out i n tho answer to your l e t t e r o f 
December 12, under S e c t i o n 2 l 8 . V 2 i t i s e n t i r e l y d i s c r e t i o n a r y 
w i t h your Board whether o r not to c o n t i n u e tho arrangement o r 
whether or not to b i l l t he county f o r f u t u r e maintenance* The 
a u t h o r i t y under S e c t i o n 2 l8 .* f2 i s v e s t e d i n the Boa r d , not tho 
s u p e r i n t e n d e n t . In view o f t h e p e r i o d o f time o l e p e e d , i t appears 
p r o b a b l e the Board would be h e l d t o have r a t i f i e d t h e arrangment 
by i t s i n s c t i o n as to pa s t e e r v i c e a even i f i t wao e n t e r e d i n t o by 
tho s u p e r i n t e n d e n t w i t h o u t p r i o r Board a p p r o v a l . However, t h e r e 
i s n o t h i n g i n your l e t t e r s e v i d e n c i n g such a c t i o n when i n i t i a l l y 
made i n 19^9 l a c k e d Board a p p r o v a l . 

very t r u l y y o u r o ? 

LEONARD C. ABELS 
A o f c i e t a n l A t t o r n e y G e n e r a l 

LCAtmd 

) 



MOTOR VEHICLES'-^SCHOOL BUS. P e n a l t y f o r v i o l a t i o n o f S e c t i o n 
3 2 1 . 3 7 3 ( 1 7 ) i s f i x e d by S e c t i o n 3 2 1 .482. 

December -30, 1957 

Mr. Gordon L. W i n k e l 
K o s s u t h C o u n t y A t t o r n e y 
A l g o n a , Iowa 

Dear S i r : 

The s e c o n d q u e s t i o n c o n t a i n e d i n y o u r l e t t e r o f December 20 
has been r e f e r r e d t o me f o r a n s w e r . Your q u e s t i o n r e a d s a s f o l 
i o ws: 

"The s e c o n d q u e s t i o n w h i c h I woul d l i k e i t o s u b m i t f o r 
an o p i n i o n d e a l s w i t h an i n t e r p r e t a t i o n o f S e c t i o n ' . 
3 2 1 . 3 7 3 ( 1 7 ) o f t h e 195^ Code o f Iowa. T h i s s e c t i o n 
d e a l s g e n e r a l l y w i t h p r i v a t e l y owned s c h o o l b u s s e s . 
T h i s s p e c i f i c q u e s t i o n i n v o l v e s a p r i v a t e l y owned 
s c h o o l bus w h i c h i s p r e s e n t l y r.used f o r p e r s o n a l u s e . 
The owner o f s a i d bus f a i l e d t o A c o v e r ' t h e word 
s c h o o l bus w h i l e s a i d bus was b e i n g used p r i v a t e l y . 

"Under t h e s e f a c t s , h a s t h e ov/ner o f t h i s bus v i o 
l a t e d s a i d s e c t i o n ? S h o u l d t h i s f a c t u a l s i t u a t i o n 
n ot c r e a t e a v i o l a t i o n o f s a i d s e c t i o n , c o u l d you r e 
f e r me t o a s e c t i o n w h i c h w o u l d c o v e r s u c h a s i t u a t i o n ? 
I am a s s u m i n g t h a t somewhere i n t h e l a w we have a 
s e c t i o n w h i c h p r o h i b i t s p r i v a t e i n d i v i d u a l s f r o m 
o p e r a t i n g , v e h i c l e s f o r p r i v a t e u s e t h a t c a r r y t h e i n 
s i g n i a o r words o f a s c h o o l b u s . " 

S e c t i o n 3 2 1 . 3 7 3 ( 1 7 ) ? Code o f Iowa, t o w h i c h y o u r l e t t e r r e f e r s , 
p r o v i d e s as f o l l o w s : 

" V e h i c l e s owned by p r i v a t e v p a r t i e s , u s e d as s c h o o l 
b u s s e s , must r e v e r s e o r c o v e r t h e w o r d s , 1 S c h o o 1 Bus' 
when t h e v e h i c l e i s n o t i n use as a s c h o o l bus 
and f l a s h i n g s t o p w a r n i n g s i g n a l s s h a l l be used o n l y 
as p r o v i d e d i n s e c t i o n 3 2 1 . 3 7 2 . " 

••7 -/.: 



Mr. Gordon L. W i n k e l ' — 2 December 3 0 , 1 9 5 7 

The s e c t i o n you seek i s S e c t i o n 3 2 1 . 4 8 2 w h i c h p r o v i d e s as 
f o11ows: 

" P e n a l t i e s f o r m i s d e m e a n o r . I't i s a mi s d e m e a n o r f o r 
any p e r s o n t o do any a c t f o r b i d d e n o r t o f a i l t o p e r -
f o r m any a c t r e q u i r e d by any o f t h e p r o v i s i o n s o f th i s 
c h a p t e r u n l e s s any s u c h v i o l a t i o n i s by t h i s c h a p t e r o r 
o t h e r l aw o f thi s s t a t e d e c l a r e d t o be a f e l o n y . Chap
t e r 232 s h a l l have no a p p l i c a t i o n i n t h e p r o s e c u t i o n o f 
o f f e n s e s commi t ted... i n v i o l a t i o n o f t h i s c h a p t e r . 

" E v e r y p e r s o n c o n v i c t e d o f a misdemeanor f o r a v i o 
l a t i o n o f any o f t h e p r o v i s i o n s o f t h i s c h a p t e r f o r 
w h i c h a n o t h e r p e n a l t y i s n o t p r o v i d e d s h a l l be pun
i s h e d by a f i n e o f n o t more t h a n one h u n d r e d d o l l a r s 
o r by i m p r i s o n m e n t f o r n o t more t h a n t h i r t y d a y s . " 

V e r y t r u l y y o u r 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:md 



LEGAL SETTLEMENT: ;:,Where f i n d i n g by Board o f C o n t r o l as t o s e t 
t l e m e n t o f i n s t i t u t i o n i n m a t e has been p e r m i t t e d t o s t a n d f o r 
n e a r l y f o r t y y e a r s no o c c a s i o n e x i s t s t o i n q u i r e i n t o w h e t h e r 
o r n o t i t was c o r r e c t when made. 

December 3 0 , 1957 

Mr. R o b e r t C. L a p p e n , C h a i r m a n 
B o a r d o f C o n t r o l 
L o c a l 

A t t e n t i o n : A n g e l a M. E c k s t e i n 
S o c i a l S e r v i c e D i r e c t o r 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f t h e f o l l o w i n g l e t t e r f r o m one o f 
y o u r e m p l o y e e s d a t e d December 2 0 . | t does not a p p e a r f o r m t h e 
l e t t e r w h e t h e r o r n o t t h e i n q u i r y was c o - o r d i n a t e d t h r o u g h t h e 
Bo a r d o r a u t h o r i z e d by i t . The l e t t e r s t a t e s as f o l l o w s : 

" R u s s e l l M c M a r t i n was a d m i t t e d t o Glenwood S t a t e S c h o o l 
November 2 0 , I 9 l 8 . H i s a p p l i c a t i o n was s i g n e d by an 
a u n t and u n c l e , Mr. and Mrs- I . T. (Anna) McMinds o f 
C e d a r R a p i d s , |owa. He was l i s t e d as a r e s i d e n t o f 
L i n n C o u n t y and s i n c e h i s a d m i s s i o n , t h e y have been 
b i l l e d f o r h i s m a i n t e n a n c e . 

" A c c o r d i n g t o t h e i n f o r m a t i o n i n o u r r e c o r d , i t a p p e a r s 
t h a t sometime a b o u t S e p t e m b e r 1, I 9 l 8 , Mr. and M r s . 
McMinds v i s i t e d R u s s e l l ' s home i n I n d i a n a . Due t o c o n 
d i t i o n s i n h i s home, t h e McMinds s t e p p e d i n and removed 
t h e c h i l d f r o m t h e home and r e t u r n e d w i t h him t o C e d a r 
R a p i d s . They f i l e d f o r h i s a d m i s s i o n on O c t o b e r 12, 
1918• The a p p l i c a t i o n s t a t e d t h a t he had been a r e s i 
d e n t o f L i n n C o u n t y f o r o n l y s e v e n weeks. Between t h e 
t i m e o f a p p l i c a t i o n and a d m i s s i o n , t h e r e was some c o r 
r e s p o n d e n c e between t h e S u p e r i n t e n d e n t o f G l e n w o o d S t a t e 
S c h o o l and an a t t o r n e y i n C e d a r R a p i d s . We have a l e t 
t e r f r o m t h e a t t o r n e y s t a t i n g . t h a t t h e r e was no l e g a l 
t r a n s f e r o f t h e c u s t o d y o f t h e c h i l d f r o m h i s p a r e n t s 
t o Mr. and M r s . M c M i n d s . 



Mr. R o b e r t C. Lappen - - 2 December 3 0 , 1957 

"We ahve o n l y s c a n t y i n f o r m a t i o n . c o n c e r n i n g t h e p a r e n t s , 
b u t i t i s our b e l i e f t h a t t h e y b o t h c o n t i n u e d t o r e s i d e 
i n I n d i a n a and d i e d t h e r e . We t h e r e f o r e r a i s e t h e q u e s 
t i o n as t o w h e t h e r o r n o t R u s s e l l i s l e g a l l y a r e s i d e n t 
o f |owa and w h e t b e r o r n o t he s h o u l d be c a r e d f o r i n ooe 
o f o u r s t a t e i n s t i t u t i o n s . " 

I t i s assumed t h a t t h e word " r e s i d e n c e " as u s e d i n t h e abo v e 
l e t t e r was i n t e n d e d t o r e f e r t o l e g a l s e t t l e m e n t . 

S e c t i o n 223«7. Code o f Iowa,, p r o v i d e s as f o l i o w s : 

" S t a t u t e s a p p l i c a b l e . A l l l a w s r e l a t i n g t o t h e c o m m i t 
ment o f i n s a n e p e r s o n s to t h e h o s p i t a l s f o r t h e i n s a n e , 
i n s o f a r as a p p l i c a b l e , s h a l l a p p l y t o com m i t m e n t s o f 
e p i l e p t i c e s t o s a i d h o s p i t a l s and s c h o o l s . " 

S e c t i o n 2 2 3 « l 6 , Code o f Iowa, p r o v i d e s as f o l l o w s : 

" S u p p o r t s t a t u t e s a p p l i c a b l e . A l l l a w s now e x i s t i n g , 
o r h e r e a f t e r made, c r e a t i n g l i a b i l i t y , p e r t a i n i n g t o 
l i e n s and p r o v i d i n g f o r t h e c o l l e c t i o n o f amounts p a i d 
by c o u n t i e s f r o m p a t i e n t s i n t h e h d s p i t a l f o r t h e i n 
sane and t h o s e l e g a l l y bound f o r t h e i r s u p p o r t , and t h o s e 
d e f i n i n g p e r s o n s l e g a l l y bound f o r s u p p o r t , s h a l l a p p l y 
t o t h i s c h a p t e r , A p a t i e n t i n t h e s e h o s p i t a l s and t h o s e 
l e g a l l y bound f o r h i s s u p p o r t s h a l l be l i a b l e t o t h e 
c o u n t y t o t h e same d e g r e e and i n t h e same manner as 
t h o u g h s u c h p a t i e n t were an i n m a t e o f a h o s p i t a l - f o r t h e 
i n s a n e . " 

S e c t i o n 2 3 0 . 6 , Code o f Iowa, w h i c h f i r s t a p p e a r e d i n t h e Code 
S u p p l e m e n t o f 1913 j a u t h o r i z e s t h e B o a r d o f C o n t r o l Ito d e t e r m i n e 
l e g a l s e t t l e m e n t o f p e r s o n s a d m i t t e d t o s t a t e i n s t i t u t i o n s . 

S i n c e t h e s a i d l e t t e r i n d i c a t e s t h e s u b j e c t p a t i e n t h a s been 
an> i n m a t e f o r n e a r l y - f o r t y y e a r s and f o r a l l o f t h a t t i m e has been 
t r e a t e d as h a v i n g s e t t l e m e n t i n L i n n C o u n t y , i t seems somewhat r e 
m a r k a b l e t h e q u e s t i o n s h o u l d be r a i s e d a t t h i s l a t e d a t e . In c o n 
s i d e r i n g a somewhat s i m i l a r q u e s t i o n , o u r Supreme C o u r t s a i d i n 
War r e n C o u n t y v. D e c a t u r Count v. 232 Iowa olM- a t page 6 1 6 : 

" I f t h i s q u e s t i o n c o u l d be r a i s e d a f t e r n e a r l ; f o u r 
y e a r s , as i n t h e c a s e h e r e , t h e q u e s t i o n a r e i s e s : 
When woul d c o u n t i e s be b a r r e d f r o m l i t i g a t i o n t h e 
s t a t u s o f those who a t one t i m e l i v e d e l s e w h e r e i n 
t h e s t a t e ? " 



Mr. R o b e r t C. Lapperv -.-;3 December 3 0 , 1 9 5 7 

S i n c e t h e l e t t e r i m p l i e s t h a t t h e Board made a f i n d i n g o f s e t 
t l e m e n t i n I 9 l 8 and s i n c e i t a p p e a r s f r o m s a i d l e t t e r t h a t s u c h 
f i n d i n g has been a l l o w e d t o r e s t u n d i s t u r b e d f o r n e a r l y f o r t y y e a r s 
you a r e a d v i s e d t h a t no b a s i s c a n e x i s t f o r d i s t u r b i n g i t a t t h i s 
l a t e d a t e . 

Very t r u l y y o u r s , 

LCA:md 

LEONARD C. ACELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



SCHOOLS* The p r o v i s i o n s i n S e c t i o n 282.17 , Code 195^, w i t h r e s p e c t to 
l a c k o f h i g h s c h o o l o r c o m p l e t i o n o f l o c a l c o u r s e o f s t u d y , do not 
c a r r y over i n t o S e c t i o n 282.8 as amended by the 57th G.A« so as to 
a b r i d g e the d i s c r e t i o n o f l o c a l s c h o o l boards to d e s i g n a t e o u t - o f - s t a t e 
s c h o o l s under the c o n d i t i o n s t h e r e i n p r e s c r i b e d . 

Honorable H . Ha S e r s l a n d 
Decorah 
iowa 
Dear Representativ© S a r s l a n d s 

R e c e i p t i s acknowledged o f your l e t t e r o f Decombar l 6 r e l a t i v e 
t o the a f f e c t o f the amendment to S e c t i o n 2&2.6 , Coda l95*+> c o n 
t a i n e d i n 57 G. A., Ch» 128, s a c 2 . S a i d s e c t i o n , as amended, p r o 
v i d e s a® follow©* (Tha amendment i s i n s e r t e d i n c a p i t a l latter©). 

" A t t e n d i n g s c h o o l o u t s i d e s t a t e . Tha board o f d i r e c t o r s 
o f s c h o o l d i s t r i c t s l o c a t e d near tho s t a t e b o u n d a r i e s 
«ay d e s i g n a t e a s c h o o l or achoo 1s o f e q u i v a l e n t s t a n d i n g 
a c r o s s t h a s t a t e l i n e f o r a t t e n d a n c e o f both e l e r a a n t a r y 
and h i g h echool p u p i l s whan t h e p u b l i c s c h o o l i n the ad
j o i n i n g a t a t a i s n e a r e r than any a p p r o p r i a t e p u b l i c 
s c h o o l IN HIS DISTRICT OF RESIDENCE OR i n Iowa, as p r o 
v i d e d i n s e c t i o n 262*17« P-rrangamants s h e l l be s u b j e c t 
t o r e c i p r o c a l agreements made between the s t a t e s u p e r 
i n t e n d e n t o f p u b l i c i n s t r u c t i o n o f the r e s p e c t i v e s t a t e s 
s u b j e c t t o s t a t u t o r y l i m i t a t i o n s as t o t u i t i o n and 
t r a n s p o r t a t i o n . A per s o n a t t e n d i n g ©chool i n a n o t h e r 
s t a t a s h a l l c o n t i n u e t o be t r a a t e d as a p u p i l o f t h a 
d i s t r i c t o f h i s r e s i d e n c e i n t h e apportionment o f t h a 
c u r r e n t s c h o o l fund and the payment o f s t a t e a i d . " 

Your s p e c i f i c q u e s t i o n r e l a t e s t o t h e f e a s i b i l i t y o r d e s i r a 
b i l i t y ©f r e o r g a n i s i n g c e r t a i n r u r a l d i s t r i c t s a l o n g t h o lowa-
SHnnesots b o r d e r . From your l a t t e r , i t appear© t h a t p u p i l s i n such 
d i s t r i c t s now a t t e n d e c h o o l i n M i n n e s o t a but were ouch d i s t r i c t s r e 
o r g a n i s e d they would become p a r t o f a d i s t r i c t m a i n t a i n i n g a f o u r -
yoar h i g h ©chool. A p p a r e n t l y , f a m i l i e s i n the a r e a i n q u e s t i o n p r o -
f a r t h a t t h e i r c h i l d r e n c o n t i n u e t o a t t e n d s c h o o l i n M i n n e s o t a be
cause &uch echool© a r e s i t u a t e d c o n s i d e r a b l y n e a r e r t o t h o i r 
r e s p e c t i v e r e s i d e n c e s than would be any s c h o o l i n tho proposed r e 
o r g a n i z e d d i s t r i c t . Your a c t u a l q u e s t i o n t h e n , i s whether under 

December 3 0 9 19^7 
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S e c t i o n 2 8 2 . 8 , a * amended, p u p i l s r e s i d i n g i n a r e o r g a n i z e d s c h o o l 
d i s t r i c t c o n t a i n i n g and o p e r a t i n g a h i g h s c h o o l may a t t e n d a n e a r e r 
p u b l i c s c h o o l i n a n o t h e r s t a t e w i t h c o s t o f t r a n s p o r t a t i o n and t u i 
t i o n p a i d by such r e o r g a n i s e d d i s t r i c t . 

The p r i n c i p a l o b s t a c l e to such arrangement seems to a r i s e out 
o f the phrase "as p r o v i d e d i n s e c t i o n 2&2 . 1 7 " which was not d e l a t e d 
from t h e quoted s e c t i o n * S e c t i o n 282*17 r e l a t e s t o p a r s o n s who r e 
s i d e i n d i s t r i c t s not m a i n t a i n i n g h i g h s c h o o l s , f t p r o v i d e s as 
f o l l o w s * 

"High s c h o o l o u t s i d e home d i s t r i c t . Any p e r s o n o f s c h o o l 
age who i s a r e s i d e n t o f a s c h o o l c o r p o r a t i o n which does 
not o f f e r a f o u r - y e a r h i g h s c h o o l c o u r s e , and who has com
p l e t e d t h e c o u r s e as approved by t h a department o f p u b l i c 
i n s t r u c t i o n f o r such c o r p o r a t i o n , s h a l l be p e r m i t t e d t o 
a t t e n d any p u b l i c h i g h s c h o o l i n the s t a t e approved i n 
l i k e aianner t h a t w i l l r e c e i v e him, o r may a t t e n d any pub
l i c h i g h s c h o o l o f e q u i v a l e n t s t a n d i n g i n an a d j o i n i n g 
s t a t e , i f s a i d s c h o o l i n t h a a d j o i n i n g t t a t e b© n e a r e r t o 
th© pupil*© reeidanc© than any approved p u b l i c h i g h s c h o o l 
i n thfe s t a t e o f Iowa, but no board s h a l l pay t u i t i o n t o © 
h i g h ©chool o u t s i d e t h e s t a t e f o r p u p i l s whose a c t u a l r e s i 
dence i s n e a r e r t o an approved h i g h s c h o o l i n Sowe when 
measured by the n e a r e s t t r a v e l e d p u b l i c r o e d * M 

One way o f r e e o l v i n g t h e q u e s t i o n i s by d e t e r m i n i n g t h e a n t e 
cedent o f the phrase i n q u e s t i o n . Two p o s s i b i l i t i e s e x i s t . Ono 
w i g h t read the sentence as wraay d o e i g n a t a. » * a s p r o v i d e d i n s e c 
t i o n 282.17" o r one might read i t a s " i s n e a r e r . . .as p r o v i d a d i n 
s e c t i o n 262 . 1 7 " . Tha l a t t e r c o n s t r u c t i o n would eienply i n d i c a t o 
l o g i s l a t i ve i n t e n t t h a t the p r o v i s i o n s as to p r o x i m i t y o f r e s i d e n c e 
to s c h o o l ware i n t e n d e d to be t h e same i n both s e c t i o n s . T h i s ap
p e a r s to be the more r e a s o n a b l e c o n s t r u c t i o n f o r two r e a s o n s : F i r s t , 
s e c t i o n 222.17 does not use the word " d e s i g n a t e * 1 , hence i t i s un
l i k e l y , a t l e a s t from a s t r i c t l y l i t e r a l s t a n d p o i n t , t h a t "rosy d e s 
i g n a t e " was i n t e n d e d as the a n t e c e d e n t o f "as p r o v i d e d i n s e c t i o n 
252.17"* Second, t h a p h r a s e i t s e l f i© ttaa p r o v i d e d " not "aa p r o 
v i d e d f o r " . Tha e l i g i b i l i t y o f pupil© who r e s i d e i n d i s t r i c t not 
m a i n t a i n i n g h i g h s c h o o l s and who have completed t h e s c h o o l i n g o f 
f e r e d l o c a l l y i s what i s p r o v i d a d f q r i n S e c t i o n 202,17- That they 
may a t t e n d o u t - o f - s t a t e s c h o o l s i n t h e event c e r t a i n r e l a t i o n s h i p 
Of p r o x i m i t y between r e s i d e n c e and s c h o o l e x i s t i s what i s p r o y i d e d 
t h e r a i n . 

i t s h o u l d be f u r t h e r noted t h a t S e c t i o n 282.17 c o n f e r s r i g h t s 
upon p u p i l s under the condition© t h e r e i n d e s c r i b e d w i t h o u t r e f e r e n c e 



Honorable H. H. S e r s l a n d — 3 December 3 0 , 1957 

to th© w i s h e s o f t h e i r l o c a l board wherein tho o p e r a t i o n o f s e c t i o n 
282.8 depends upon t h a l o c a l board*a d i s c r e t i o n . 

Thus, by l i t e r a l c o n s t r u c t i o n the c o n d i t i o n s o f l a c k o f l o c a l 
s c h o o l and c o m p l e t i o n o f l o c a l c o u r s e appear not to c a r r y over from 
S e c t i o n 262.17 t o S e c t i o n 202.8. 

F u r t h e r , a p r e s u m p t i o n e x i s t s t h a t t h a l e g i s l a t u r e by i t s en
actments doaa not c o n t e m p l a t e t h a d o i n g o f m e a n i n g l e s s a c t s , fcjever-
t h a l o a o , ware t h a a n t e c e d e n t o f t h a phrae© i n q u e s t i o n found t o be 
"may designata** ac t h a t t h a p r o v i s i o n s o f S e c t i o n 282.17 w i t h r e s p e c t 
to l a c k o f h i g h s c h o o l and c o m p l e t i o n o f l o c a l c u r r i c u l u m were t o 
c a r r y o v e r , t h a amendment t o S e c t i o n 2B2.8 would be m e a n i n g l e s s , i t 
has been h e l d t h a t t h a l e g i s l a t i v e i n t e n t p r e v a i l s o v e r l i t e r a l t e x t . 
Sao S e c t i o n * K l , l»C*£«, ftote XI f o r case c i t a t i o n s . However, i n 
t h a s e c t i o n s under c o n s i d e r a t i o n , a d o p t i o n o f the c o n s t r u c t i o n t h a t 
n i a nearer** i s t h a a n t e c e d e n t o f "as p r o v i d e d i n s e c t i o n 262.17" 
con form5 l i t e r a l t e x t t o l e g i s l a t i v e i n t e n t * 

You a r e , t h e r e f o r e , a d v i s e d t h a t S e c t i o n 282.8, as amended, 
a u t h o r i i a a ( b u t does not r e q u i r e ) l o c a l s c h o o l boards i n a r e o r g a n i z e d 
d i s t r i c t to d e s i g n a t e h i g h s c h o o l and elementary pupil© r e s i d i n g i n 
such d i s t r i c t s and n a a r o r t o an o u t - o f - s t a t e s c h o o l than to any s c h o o l 
i n t h e d i s t r i c t o r i n iowa, f o r a t t e n d a n c e a t such o u t - o f - s t a t e s c h o o l s 
w i t h t u i t i o n and t r a n s p o r t a t i o n p a i d by t h a r e o r g a n i z e d d i s t r i c t , p r o 
v i d e d a r e c i p r o c a l agreement e x i s t s between t h a s t a t e s u p e r i n t e n d e n t s 
o f p u b l i c i n s t r u c t i o n o f Iowa and t h a o t h e r ©tato i n v o l v e d . 

Very t r u l y y o u r s , 

LCAtmd 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



December 20, 1957 

Mr. Joe H. Gronstal 
Superintendent 
Department of Banking 
500 Central National Building 
Oes Moines, iowa 

Re« Blanket F i d e l i t y Bonds 
Dear Sirs 

Reference i s made to our opinion of September 6, I957» 
concerning blanket f i d e l i t y bonds, In which we stated that 
each Individual bank should maintain Its own individual 
coverage as provided by Section 528.3, 195** Code of Iowa. 
It was our understanding at the time that the l i a b i l i t y of 
the bonding company under such a bond would be less than the 
combined t o t a l s of the individual banks and we wrote accord* 
Ingly. 

We have now been asked whether our opinion would be the 
same If the t o t a l s of a l l types of l i a b i l i t y contained In 
the single bond equated or exceeded the t o t a l s of the cover
age for a l l of the Individual banks. 

i f the single f i d e l i t y bond furnished you covering two 
or more banks contains coverage by the bonding company equal 
to or in excess of the t o t a l s of a l l coverage required of the 



Mr. Joe H, Gronstal »2* December 20, 1957 

Individual banks, and the other provisions of the statute 
are met, such a bond would be permissible. 

Very t r u l y yours, 

NORMAN A. mi 
Attorney General of Iowa 

u&N C. SWANSDN " 
DCS/fm Assistant Attorney General 



HEADNOTE: 
SALES AND USE TAX: Lions Clubs and Chambers of Commerce do not come 
within the provisions of Section 4 2 2 . 4 5 , Code of lowa7 1954, since their 
by-laws do not require that their entire net proceeds be expended for educational, 
religious or charitable purposes. 

December 10 , 1957 

Mr. Bert L. Wooldridge, Inspector 
Sales & Use Tax Division 
State Tax Commission 
BUILDING 

Dear Mr. Wooldridge: 

This is to confirm our conversation this morning regarding the exemption 
of certain organizations from collecting sales tax on their sales made in the 
course of raising funds for their activities. The section of the Code which applies 
in this case, is 4 2 2 . 4 5 , Code of Iowa, 1954, entitled "Exemptions", the 
applicable portion of which, reads as follows: 

" 4 2 2 . 4 5 Exemptions. There are hereby specifically exempted 
from the provisions of this division and from the computation of the 
amount of tax imposed by it, the following: 

" * * * * * 

" 3 . The gross receipts from sales of tickets or admissions to 
state, county, district and local fairs, and the gross receipts from 
educational, religious, or charitable activities, where the entire net 
proceeds therefrom are expended for educational, religious, or charitable 
purposes." 

You will note that the statute speaks in terms of the exemption being 
applicable "where the entire net proceeds therefrom are expended for educational, 
religious, or charitable purposes". (Emphasis supplied) 

It has been the practice of the tax commission that schools and churches 
have been exempted under this section. However, charitable organizations, as we 
know them, would have to be audited each year to determine whether all their net 
proceeds had been used for charitable purposes. However, pursuant to Section 
4 2 2 . 4 7 , a relief agency may obtain refund of the tax paid by it on purchases to 
be distributed free to the poor. 

Consequently, I suggest to you that the Lions Club of Ankeny should be 
required to collect and pay sales tax on .the sales made by it in its fund-raising 
campaigns. 

If you have any further questions, please let me know. 

Yours very truly, 

FJP:rs Francis J . Pruss, 
CC: Don Cunningham Special Assistant Attorney General 

£7-/11-/3 



December 1 0 , 1 9 5 7 

Mr. R o b e r t N • J o h n s o n 
Lee C o u n t y A t t o r n e y 
F o r t M a d i s o n , |owa 

Dear S i r : 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r s i n w h i c h you s u b 
m i t t e d t h e f o l l o w i n g : 

" I n Lee C o u n t y we have a q u e s t i o n t h a t a r i s e s on a 
g i v e n s e t o f c i r c u m s t a n c e s and f r o m t i m e t o t i m e 
has a r i s e n i n p p r i o r c i r c u m s t a n c e s n o t t h e same as 
t h e i m s t a n t s e t b u t s i m i l a r t h e r e t o . T h e s e q u e s 
t i o n s a r i s e u n d e r t h e i n t e r p r e t a t i o n o f C a h p t e r s 
2 5 0 , 251 and 252 o f t h e Kowa Code o f 195]+. 

"On F e b r u a r y 6 , 1 9 5 7 t h e w r i t e r as C o u n t y A t t o r n e y 
f i l e d a j u v e n i l e c o m p l a i n t a l l e g i n g t h e d e p e n d e n c y 
u n d e r C h a p t e r 2 3 2 o f t h e |owa Code o f f o u r c h i l d r e n 
o f a v e t e r a n and h i s w i f e . S h o r t l y t h e r e a f t e r a 
h e a r i n g was had i n j u v e n i l e c o u r t w h e r e i n i t was 
d e t e r m i n e d t h a t t h e s a i d c h i l d r e n were d e p e n d e n t 
w i t h i n t h e m e a n i n g o f C h a p t e r 2 3 2 i n t h a t t h e y 
were w i t h o u t p r o p e r p a r e n t a l c a r e and s u p e r v i s i o n . 
The c o u r t p l a c e d t h e t e m p o r a r y c u s t o d y o f t h e 
c h i l d r e n w i t h a M r s . M e r l e W i l l a r d o f F o r t M a d i s o n 
who fr o m t i m e t o t i m e t a k e s c a r e o f c h i l d r e n i n 
s i m i l a r c i r c u m s t a n c e s a t t h e r e q u e s t o f t h e Lee 
C o u n t y W e l f a r e A g e n c y . P r i o r t o t h e j u v e n i l e 
h e a r i n g and a t t h e t i m e t h e j u v e n i l e p e t i t i o n was 
f i l e d , t h e c h i l d we f a r e v / i r k e r i n t h e C o u n t y W e l 
f a r e Agency r e q u e s t e d o f t h e S o l d i e r s R e l i e f Com
m i s s i o n e r t h a t s u c h C o m m i s s i o n s h o u l d t a k e c a r e o f 
t h e e x p e n s e s o f t h e c h i l d r e n i n t h e W i l l a r d home 
and t h e C o m m i s s i o n e r a g r e e d t o do so i f i t were 
o n l y f o r a m a t t e r o f s e v e r a l d a y s . The c o u r t o r d e r i n t h e 
j u v e n i l e p r o c e e d i n g s .pxjsjsKKBliHgxxp ro v i ded t h a t t h e 
e x p e n s e s o f t h e c a r e and m a i n t e n a n c e o f t h e c h i l d 
r e n i n t h e W i l l a r d home s h o u l d i n t h e f i r s t i n s t a n c e 
be p a i d f o r by Lee C o u n t y and be r e f u n d e d t o t h e 
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c o u n t y by t h e f a t h e r o f t h e c h i l d r e n . F o l i o w i n g 
t h e h e a r i n g t h e c o u r t f r o m t i m e t o t i m e r e c e i v e d 
a d d i t i o n a l b i t s o f e v i d e n c e r e l a t i n g t o t h e b e h a v 
i o r o f t h e n a t u r a l p a r e n t s o f t h e c h i l d r e n who a t 
th e t i m e o f t h e h e a r i n g were s e p a r a t e d but who now 
a r e r e c o n c i l e d ( p r o b a b l y v e r y t e m p o r a r y ) and t h e 
c o u r t so f a r has n o t been a b l e t o make up h i s mind 
as t o t h e f i n a l d i s p o s i t i o n o f t h e c h i l d r e n . The r e 
s u l t i s t h a t a s i z e a b l e b i l l h a s a c c u m u l a t e d 
f o r t h e c a r e and m a i n t e n a n c e o f t h e ch i 1 d r en - i nT h 
t h e W i l l a r d home and i n a d d i t i o n t o such b i l l 
i t was n e c e s s a r y t h a t t h e c h i l d r e n be h o s p i t a l 
i z e d i n t h e S a c r e d H e a r t H o s p i t a l a t F o r t M a d i 
son and t h a t b i l l t o g e t h e r W i t h t h e b i l l a t t h e 
W i l l a r d home amounts t o a b o u t $ 5 0 0 . 0 0 t o 
$ 7 0 0 . 0 0 . The S o l d i e r s R e l i e f C o m m i s s i o n e r has 
t a k e n t h e p o s i t i o n t h a t he' v / i l l n o t pay t h e b i l l 
o r any p a r t t h e r e o f u n l e s s i t be f o r t h e f i r s t 
f ew days o f t h e m a i n t e n a n c e i n t h e W i l l a r d home 
b e c a u s e he was n o t i n v o l v e d i n any manner i n t h e 
j u v e n i l e h e a r i n g . The S o c i a l W e l f a r e B o a r d c o n 
t e n d s t h a t i t i s n o t t h e o b l i g a t i o n o f t h e S o c i a l 
W e l f a r e B o a r d t o pay f o r s u c h m a i n t e n a n c e o r t h e 
h o s p i t a l b i l l b e c a u s e t h e s e c h i l d r e n a r e t h e de
p e n d e n t s o f a v e t e r a n and t h e r e f o r e e n t i t l e d t o 
have such b i l l s p a i d u n d e r C h a p t e r 2 5 0 . The 
S o c i a l W e l f a r e B o a r d a s k e d t h i s o f f i c e f o r an 
o p i n i o n w h i c h was g i v e n t o t h e e f f e c t t h a t i n t h e 
f i r s t i n s t a n c e i t was t h e o b l i g a t i o n o f t h e S o l 
d i e r s R e l i e f C o m m i s s i o n t o pay t h e s e e x p e n s e s 
b e c a u s e t h e c h i l d r e n were d e p e n d e n t s o f a v e t e r a n 
and e n t i t l e d t h e r e t o but t h a t i n t h e e v e n t o f t h e 
r e f u s a l o f t h a t c o m m i s s i o n t o r p a y i t t h e n came 
unde r t h e b a s i c d u t i e s o f t h e Boar d o f S o c i a l 
W e l f a r e t o pay t h e same. T h i s o p i n i o n was b a s e d 
upon t h e t h e o r y t h a t d e p e n d e n t s o f a v e t e r a n a r e 
e n t i t l e d t o a p r e f e r r e d t r e a t m e n t under C h a p t e r 
2 5 0 ra.ther t h a n u n d e r t h e o r d i n a r y t r e a t m e n t u n d e r 
C h a p t e r s 2 5 l and 2 5 2 . F o l l o w i n g t h e s u b m i s s i o n 
o f t h a t o p i n i o n and on March 2 7 t h a m e e t i n g was 
had between t h e S o l d i e r s R e l i e f C o m m i s s i o n e r , t h e 
Board o f S o c i a l W e l f a r e , t h e c h i l d w e l f a r e w o r k e r 
o f t h e C o u n t y W e l f a r e Agency and t h e Boar d o f 
S u p e r v i s o r s . A t t h a t m e e t i n g i t was d e c i d e d t h a t 



Mr. R o b e r t N. J o h n s o n - 3 - December 1 0 , 1 9 5 7 

t h e Board o f S o c i a l W e l f a r e w o u l d .'place an 
• o r d e r w i t h t h e B o a r d o f S u p e r v i s o r s f o r t h e 

amount o f t h e k i l l a t t h e W i l l a r d home d e f e r 
r i n g a c t i o n on t h e S a c r e d H e a r t H o s p i t a l b i l l 
and t h a t t h e Boar d o f S u p e r v i s o r s would a l l o w 
t h e payment o f t h a t o r d e r s u b j e c t t o h a v i n g 
t h e amount t h e r e o f r e f u n d e d by t h e S o l d i e r s 
R e l i e f C o m m i s s i o n i n t h e e v e n t t h i s o f f i c e 
c o u l d d e c i d e t h a t i t i s an o b l i g a t i o n o f t h e 
S o l d i e r s R e l i e f C o m m i s s i o n . 

T h e r e f o r e , t h e q u e s t i o n a r i s i n g f r o m t h e above 
f a c t s i s w h e t h e r t h e c a r e and m a i n t e n a n c e b i l l 
a t t h e W i l l a r d home i s t h e o b l i g a t i o n o f t h e 
S o l d i e r s R e l i e f C o m m i s s i o n o r , h a v i n g been 
d i s a l l o w e d by t h e S o l d i e r s R e l i e f C o m m i s s i o n , 
t h e r e b y becomes t h e o b l i g a t i o n o f t h e Boar d o f 
S o c i a l W e l f a r e . - The same q u e s t i o n a r i s e s as t o 
t h e S a c r e d H e a r t H o s p i t a l b i l l f o r t h e r e q u i r e d 
m e d i c a l c a r e and t r e a t m e n t o f t h e same c h i l d r e n . 

" I n a d d i t i o n t o t h e a n s w e r i n g o f t h e above 
s p e c i f i c q u e s t i o n s r e l a t i n g t o a s p e c i f i c s e t 
of c i r c u m s t a n c e s t h i s o f f i c e w o u l d a p p r e c i a t e 
r e c e i v i n g f r o m y o u r o f f i c e an o p i n i o n d e f i n i n g 
t h e r e s p o n s i b i l i t i e s o f t h e two a g e n c i e s , i . e. 
S o l d i e r s R e l i e f C o m m i s s i o n and S o c i a l W e l f a r e 
Board and d i r e c t i o n what a c t i o n s h o u l d be t a k e n • 
i n t h e c a s e o f v e t e r a n s o r t h e i r d e p a e n d e n t s 
t h o u g h t t o be e n t i t l e d t o r e l i e f by t h e Board 
o f S o c i a l W e l f a r e b u t d e t e r m i n e d n o t t o be e n 
t i t l e d t o r e l i e f by t h e S o l d i e r s R e l i e f Commis
s i o n . " 

In answer t h e r e t o I a d v i s e as f o l l o w s . I t a p p e a r s f r o m 

t h e f o r e g o i n g s t a t m e n t t h a t t h e q u e s t i o n a t i s s u e has been a d j u d 

c a t e d i n c o u r t . | t a p p e a r s t h a t a f t e r a c o u r t h e a r i n g i n i t i a t e d 

by a f i l i n g by you as C o u n t y A t t o r n e y i t was d e t e r m i n e d t h a t t h e 

c h i l d r e n i n v o l v e d h e r e i n were d e p e n d e n t w i t h i n t h e m e a n i n g o f 
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C h a p t e r 2 3 2 and were e n t i t l e d t o r e l i e f f r o m t h e C o u n t y . T h a t 

d e t e r m i n a t i o n a p p e a r s t o s t i l l e x i s t . But a s i d e f r o m t h a t d e t e r 

m i n a t i o n i t w o u l d seem t h a t t h e b e n e f i t s o f S o l d i e r s R e l i e f -

w o u l d n o t be a v a i l a b l e t o p e r s o n s c o m m i t t e d u n d e r C h a p t e r 2 3 2 . 

A c c o r d i n g t o S e c t i o n 2 5 0 . 1 , S o l d i e r s R e l i e f i s a v a i l a b l e t o t h e 

h o n o r a b l e d i s c h a r g e d i nd i g e n t men and women who s e r v e d i n t h e 

m i l i t a r y o r n a v a l f o r c e s and t o t h e i r i n d i g e n t w i v e s , widows 

and c h i l d r e n not o v e r e i g h t e e n y e a r s o f age. I am o f t h e o p i n i o n 

t h e r e f o r e t h a t between r e l i e f ( w h i c h c o u l d i n c l u d e h o s p i t a l i z a t i o n 

1 9^0 A. G. 0. 206) u n d e r t h e S o l d i e r s R e l i e f c h a p t e r and r e l i e f 

o t h e r w i s e t h e r e i s no j u s t i f i c a t i o n f o r i m p o s i n g t h a t upon t h e 

S o l d i e r s R e l i e f C o m m i s s i o n . 

R e s p e c t i n g an o p i n i o n t h a t w o u l d f u n i s h a g u i d e f o r d e 

t e r m i n i n g r e s p o n s i b i l i t y i n t h e s e k i n d s o f c a s e s , i t i s to be ob

s e r v e d t h a t t h e r e a p p e a r s to be no s t a t u t e d e f i n i n g s u c h r e s p o n 

s i b i l i t y . Any o p i n i o n w i t h o u t s u c h w o u l d be o f no v a l u e . R e l i e f 

i n e a ch c a s e o f t h i s k i n d , i t a p p e a r s t o u s , depends upon i t s 

f a c t s and c i r c u m s t a n c e s . 

I e n c l o s e h e r e w i t h c o p i e s o f two p r e c i o u s o p i n i o n s t h a t 

mi g h t be h e l p f u1. 

V e r y t r u l y you r s , 

OSCAR STRAUSS * 
S e c o n d A s s i s t a n t A t t o r n e y G e n e r a l 

OSrmkb 
En c . 
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Mr. Ray Ha n r a h a n 
P o l k C o u n t y A t t o r n e y 
Room h06 C o u r t House 
Des M o i n e s , Iowa 

A t t e n t i o n : Mr. A• R. S h e p h e r d 
A s s i s t a n t C o u n t y A t t o r n e y 

Dear S i r : 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r s o f t h e 13 1h i n s t 

i n w h i c h you s u b m i t t e d t h e f o l l o w i n g : 

"The f e e s .charged by t h e P r o b a t e R e f e r e e on a l l 
e s t a t e s a d m i n i s t e r e d i n t h i s c o u n t y a r e p l a c e d 
by t h e C l e r k o f o u r D i s t r i c t C o u r t i n a s e p a r a t e 
a c c o u n t w h i c h t h e C l e r k a d m i n i s t e r s i n c o n f o r m i t y 
w i t h t h e i n s t r u c t i o n s o f o u r D i s t r i c t J u d g e s . 
The j u d g e s a p p o i n t t h e P r o b a t e R e f e r e e and h i s j 
a s s i s t a n t and f i x t h e s a l a r i e s o f t h e R e f e r e e and 
h i s a s s i s t a n t . P u r s u a n t to t h e j u d g e s ' i n s t r u c 
t i o n s , t h e C l e r k p a y s t h e s e s a l a r i e s t o t h e R e f e r e e 
and h i s a s s i s t a n t m o n t h l y t h r o u g h t h e y e a r . | t 
has been t h e c u s t o m f o r t h e C l e r k t o pay, p u r s u a n t 
t o t h e i n s t r u c t i o n s o f t h e j u d g e s , any s u r p l u s r e 
m a i n i n g i n t h e f u n d a t t h e end o f each y e a r , t o 
t h e c o u n t y t o go i n t o t h e G e n e r a l Fund. 

"Some new " s h e l v e s and some o t h e r e x p e n d i t u r e s 
a r e b a d l y needed f o r t h e C o u n t y Law L i b r a r y w h i c h 
i s m a i n t a i n e d i r) t h e C o u r t House, p u r s u a n t t o t h e 
p r o v i s i o n s o f S e c t i o n 3 3 2 . 6 o f t h e Iowa Code. 

"We a r e a s k e d w h e t h e r o u r j u d g e s have t h e power 
t o o r d e r t h e C l e r k to' spend a p a r t o f t h e s u r p l u s 
v/hich w i l l r e m a i n i n t h e P r o b a t e R e f e r e e F e e s 
Fund a t t h e end o f t h i s y e a r , f o r t h e ne e d s o f 
t h e C o u n t y Law L i b r a r y . 

"We have no q u e s t i o n as t o t h e power o f t h e 
j u d g e s t o f i x t h e f e e s o f t h e P r o b a t e R e f e r e e 
w h i c h t h e J u d g e s have a p p o i n t e d p u r s u a n t t o S e c -

} 
i 
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t i o n 6 3 8 . I o f t h e Code and t o l i k e w i s e f i x t h e 
f e e s 6 f t h e R e f e r e e ' s A s s i s t a n t . Mr. H o l l o w a y 
o f t h e S t a t e A u d i t o r ' s O f f i c e has a l s o a d v i s e d 
Mr. S a r c o n e , o u r C o u n t y Budget O f f i c e r , t h a t t h e 
C l e r k o f o u r D i s t r i c t C o u r t i s n o t a c c o u n t a b l e 
f o r t h e s u r p l u s r e m a i n i n g a t t h e end o f e a c h y e a r 
i n t h e f u n d d e r i v e d f r o m f e e s c h a r g e d by t h e P r o 
b a t e R e f e r e e . 

"As you w i l l n o t e , Code S e c t i o n 3 3 2 . 6 a u t h o r i z e s 
t h e C o u n t y B o a r d o f S u p e r v i o s r s t o m a i n t a i n t h e 
Law L i b r a r y and p r o v i d e s t h a t t h e Law L i b r a r y " 
s h a l l be u n d e r t h e s u p e r v i s i o n and c o n t r o l o f t h e 
J u d g e s o f t h e D i s t r i c t C o u r t . We have n o t been 
a b l e t o f i n d any s p e c i f i c s t a t u t e s o r any d e c i 
s i o n s o f t h e Supreme C o u r t o r p u b l i s h e d o p i n i o n s 
o f t h e A t t o r n e y G e n e r a l p r e s c r i b i n g any d i s p o s i 
t i o n o f t h e s u r p l u s r e m a i n i n g i n t h e f u n d d e r i v e d 
f r o m t h e f e e s c h a r g e d by t h e P r o b a t e R e f e r e e and 
we do n o t e t h e g e n e r a l p r o v i s i o n o f s u b - s e c t i o n 6 
o f Code S e c t i o n 3 3 2 . 3 , t h a t t h e B o a r d o f S u p e r 
v i s o r s s h a l l have power -

" ' t o r e p r e s e n t i t s c o u n t y and have t h e c a r e and 
management o f t h e p r o p e r t y and b u s i n e s s t h e r e o f 
i n a l l c a s e s where no o t h e r ' p r o v i s i o n i s made.' 

"Hence, we wonder w h e t h e r t h e power o f t h e j u d g e s 
i s s u f f i c i e n t l y b r o a d i n t h i s i n s t a n c e t o e n a b l e 
them t o d i r e c t t h e e x p e n d i t u r e o f t h e s u r p l u s i n 
t h e R e f e r e e Fee Fund f o r t h e n eeds o f t h e l a w 
l i b r a r y o r w h e t h e r t h i s s u p l u s s h o u l d be r e t u r n e d 
t o t h e G e n e r a l Fiuind t o be c o n t r o l l e d by t h e S u p e r 
v i s o r s and" p o s s i b l y t o be u s e d by them f o r t h e 
n e e d s o f t h e l a w l i b r a r y i n l i n e w i t h t h e recom
m e n d a t i o n s o f t h e j u d g e s . 

" P l e a s e a d v i s e us w h i c h o f t h e s e methods you t h i n k 
p r o p e r o r g i v e us any o t h e r s u g g e s t i o n t h a t may 
o c c u r t o you as t o a way t o p r o p e r l y d i s p o s e o f 
t h i s !p ro b 1 em. " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . The q u e s t i o n s u b 

m i t t e d a p p e a r s t o have been r u l e d on by an o p i n i o n o f t h i s D e p a r t 

ment a p p e a r i n g i n t h e R e p o r t f o r 1 9 2 8 a t page 2 5 2 . T h i s o p i n i o n 

s t a t e s : 
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"We a r e i n r e c e i p t o f y o u r s o f r e c e n t d a t e 
r e q u e s t i n g an o p i n i o n o f t h i s d e p a r t m e n t on 
t h e f o l l o w i n g q u e s t i o n s : 

"The c o u r t i n and f o r C o u n t y , Iowa, e n 
t e r e d an o r d e r on t h e 3 r d day o f J a n u a r y , 1 9 2 7 , 
a p p o i n t i n g a r e f e r e e i n p r o b a t e and s p e c i f y i n g 
t h e f e e s t h a t he s h o u j f l . r e c e i v e , s a i d f e e s b e i n g 
b a s e d on t h e amount o f e ach e s t a t e , and a l s o 
s p e c i f y i n g a maximum t o be p a i d s a i d r e f e r e e 
f o r any one y e a r ' s s e r v i c e i n t h e sum o f 
$ 2 , ^ 0 0 . 0 0 . On t h e 1 s t day o f November, 1 9 2 7 , 
t h e r e f e r e e so a p p o i n t e d had been p a i d t h e 
sum o f $ 2 , ^ 0 0 . 

" ( l ) S h a l l t h i s o f f i c e c o n t i n u e t o t a x t h e 
c o s t s as p r o v i d e d f o r i n s a i d o r d e r ? 

" ( 2 ) | f s o , t o what f u n d s h a l l t h e f e e s o v e r 
and above t h e ijj)2,*+00 be c r e d i t e d . 

i . 

" S e c t i o n 1 2 0 ^ 1 o f t h e Code o f 1 9 2 7 , a u t h o r i z e s 
t h e c o u r t t o a p p o i n t a r e f e r e e i n p r o b a t e m a t t e r s . 
S e c t i o n 11630 o f t h e Code, 1 9 2 7 , s p e c i f i ed t h a t 
where a r e f e r e e i s a p p o i n t e d by a c o u r t , t h a t 
t h e c o u r t s h a l l f i x t h e c o m p e n s a t i o n t h a t he 
s h a l l r e c e i ve. 

"Our Supreme C o u r t has h e l d i n t h e c a s e o f 
B u r l i n g a m e v s . H a r d i n C o u n t y , l 8 0 |owa 9 1 9 5 t h a t 
t h e c o u r t a c t e d u n d e r t h e a u t h o r i t y o f S e c t i o n 
1 2 0 ^ 1 , and' t h a t u n d e r s a i d s e c t i o n t h e c o u r t 
has a u t h o r i t y t o a p p o i n t a r e f e r e e i n p r o b a t e 
t o h a n d l e a l l p ' r o b a t e m a t t e r s and t h a t i t was 
n o t n e c e s s a r y t o have a s e p a r a t e o r d e r e n t e r e d 
f o r t h e a p p o i n t m e n t o f a r e f e r e e f o r e ach e s t a t e . 

" S e c t i o n y2h-5, C h a p t e r 2 6 3 , Code o f 1 9 2 7 , p r o v i d e s 
i n s u b s t a n c e as f o l l o w s : 

" ' T h a t a l l f e e s c o l l e c t e d by t h e c l e r k o f t h e 
d i s t r i c t c o u r t , u n l e s s o t h e r w i s e p r o v i d e d f o r 
by s t a t u t e , s h a l l b e l o n g t o t h e c o u n t y . ' 

" S e c t i o n 52*f6 r e q u i r e s t h a t a r e c o r d be k e p t 
o f a l l f e e s c o l l e c t e d and S e c t i o n 5 2 ^ 7 r e q u i r e s 
t h a t he/make a q u a r t e r l y r e p o r t , and t h a t he pay 
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q u a r t e r l y i n t o t h e c o u n t y t r e a s u r y a l l f e e s 
c o l l e c t e d d u r i n g t h e p r e c e d i n g q u a r t e r , t a k i n g 
d u p l i c a t e r e c e i p t s t h e r e f o r and f i l i n g one o f 
s u c h r e c e i p t s i n t h e o f f i c e o f t h e a u d i t o r and 
e n t e r i n g upon t h e f e e book o f hi,s o f f i c e t h e 
d a t e and amount o f e a c h payment i n t o t h e c o u n t y 
t r e a s u r y . 

" I t w o u l d , t h e r e f o r e , a p p e a r t h a t any and a l l 
r e f e r e e f e e s o v e r and a b o v e i#2 } ^-00 w h i c h a r e 
c o l l e c t e d by t h e c l e r k , o f t h e d i s t r i c t c o u r t 
i n and f o r L i n n C o u n t y , b e l o n g t o t h e c o u n t y and 
s h o u l d be p a i d by s a i d c l e r k q u a r t e r l y i n t o t h e 
c o u n t y t r e a s u r y . 

" I n w r i t i n g t h i s o p i n i o n i t has n o t been o u r 
i n t e n t i o n t o q u e s t i o n t h e a u t h o r i t y o f t h e c o u r t 
o r t h e l e g a l i t y o f t h e o r d e r w h i c h was e n t e r e d 
by i t , but r a t h e r t o e x p l a i n and c l a r i f y t h e 
a c t i o n o f t h e c o u r t . ! ? 

The s e c t i o n s o f t h e Code t h e r e i n c i t e d a p p e a r c u r r e n t l y 

as f o l l o w s : S e c t i o n 1 2 0 ^ 1 , Code 1 9 2 7 , w i t h t h e a d d i t i o n o f a 

p r o v i s i o n f o r t h e a p p o i n t m e n t o f t h e C l e r k o f t h e D i s t r i c t C o u r t 

t o a c t as r e f e r e e i s now S e c t i o n 6 3 8 . 1 , Code 195^« S e c t i o n 

I I 6 3 O , Code 1 9 2 7 , has been s u p e r s e d e d by R u l e o f C i v i l L r o c e d u r e 

2 0 8 w h i c h now p r o v i d e s a s f o l l o w s : 

" C o m p e n s a t i o n . The c o u r t s h a l l f e x t h e m a s t e r ' s 
c o m p e n s a t i o n and o r d e r i t p a i d o r a d v a n c e d by 
s u c h p a r t i e s , o r f r o m s u c h f u n d o r p r o p e r t y , as 
i t may deem j u s t . E x e c u t i o n may i s s u e on s u c h 
o r d e r a t t h e m a s t e r ' s demand. He s h a l l n o t 
r e t a i n h i s r e p o r t s as s e c u r i t y f o r h i s compen
s a t i o n . " 

S e c t i o n 52h5 of. C h a p t e r 2 6 3 , Code 1 9 2 7 , s t i l l p r o v i d e s i n 

s u b s t a n c e t h e s t a t e m e n t t h e r e o f i n t h e f o r e g o i n g o p i n i o n . T h i s 

s e c t i o n i s now S e c t i o n 3 ^ 2 . 1 , Code 195*+. S e c t i o n s 52^6 and 52^7 

o f t h e 1927 Code a p p e a r now as S e c t i o n s 3 ^ 2 . 2 and 3^+2.3, Code 

195*+. 
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On t h e a u t h o r i t y o f t h e f o r e g o i n g o p i n i o n t h e j u d g e s 

w o u l d have no a u t h o r i t y t o d i r e c t t h e e x p e n d i t u r e o f t h e s u r p l u s 

i n t h e r e f e r e e f e e f u n d f o r t h e needs o f t h e Law L i b r a r y . T h i s 

s u r p l u s a c c o r d i n g l y s h o u l d be a c c o u n t e d f o r t o t h e G e n e r a l Fund 

o f t h e C o u n t y t o be d i s p e n s e d by t h e B o a r d o f S u p e r v i s o r s i n 

t h e i r d i s c r e t i o n . 

V e r y t r u l y y o u r s , 

0S:mkb 

OSCAR STRAUSS 
Second A s s i s t a n t A t t o r n e y G e n e r a l 



BOARD OF CONTROL: '* S 
Wages o f i n m a t e s . 
What i s " p r a c t i c a b l e " o r " p r o p e r " u n d e r S e c t i o n 2 l 8 A 2 i s a ma 

B o a r d p o l i c y i n e x e r c i s e o f d i s c r e t i o n and n o t a q u e s t i o n o f l a w . 

Hr. J . R. Hansen, Member 
Board o f C o n t r o l of S t a t e I n s t i t u t i o n s 
L o c a l 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f December 12 by which 
you t r a n s m i t the f o l l o w i n g , i n q u i r y from the S u p e r i n t e n d e n t o f t h e 
Glenwood S t a t e S c h o o l * 

" I wish to b r i n g to your a t t e n t i o n , a s i t u a t i o n whereby 
f would a p p r e c i a t e your a d v i c e as to p r o c e e d i n g i n the 
s o l u t i o n o f t h i s problem. 

" f e have a p a t i e n t at t h i s i n s t i t u t i o n , C a r l t o n H a r r o n , 
who has been at t h i s i n s t i t u t i o n s i n o e 1922, coming 
from Dubuque, Iowa. He was t r a n s f e r r e d from the S t a t e 
J u v e n i l e Home to t h i s i n s t i t u t i o n . T h i s p a t i e n t i s a 
very h i g h f u n c t i o n a l i n d i v i d u a l and from a p s y c h o l o g i c a l 
t e s t i n g s t a n d p o i n t , i s f a r above t h a t which i s r e q u i r e d 
f o r i n s t i t u t i o n a l i z a t i o n i n any i n s t i t u t i o n o f t h i s k i n d 
i n the c o u n t r y . 

" I n 19^9, the Bus i ness O f f i c e was i n s t r u c t e d by the 
S u p e r i n t e n d e n t to cease b i l l i n g Dubuque County f o r main
tenance as t h i s p a t i e n t was d o i n g e x c e l l e n t work here 
and more than e a r n i n g th© amount the county would have 
been charged f o r h i s maintenance. 

"At t h i s p o i n t I am not p a r t i c u l a r l y a r g u i n g as to what 
was r i g h t and what was wrong f o r some y e a r s back, how
e v e r , I am r a i s i n g the q u e s t i o n o f l e g a l i t y as w e l l as 
d i s c r i m i n a t i o n from the s t a n d p o i n t o f t o t a l p a t i e n t s i n 
the i n s t i t u t i o n . There have been and s t i l l a r e numerous 

December 18, 19^7 
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p a t i e n t s a t t h i s i n s t i t u t i o n , who are o f e x t r e m e l y h i g h 
f u n c t i o n a l a b i l i t y , c e r t a i n l y e q u a l l y , i f not s u r p a s s 
i n g t h a t o f t h i s p a t i e n t i n q u e s t i o n , but they a r e not 
r e c e i v i n g the same c o n s i d e r a t i o n as has been extended 
to the p a t i e n t , C a r l t o n H a r r o n . 

"I f e e l t h a t t h e r e s h o u l d be a d e t e r m i n a t i o n made as to 
how we proceed from t h i s p o i n t on, s i n c e I now have the 
r e s p o n s i b i l i t y f o r t h e i n s t i t u t i o n and i t s a f f a i r s . As 
an i n c i d e n t a l p o i n t , though t h i s would not b© r e l a t e d to 
t h e q u e s t i o n I am p o s i n g , t h i s p a t i e n t w i l l l e a v e here 
sometime i n the not too d i s t a n t f u t u r e ? but n e v e r t h e l e s s , 
i t would seem to me t h a t t h e r e i s an o u t s t a n d i n g b i l l 
t h a t needs to have a p p r o p r i a t e a t t e n t i o n g i v e n t o i t . " 

In answer t h e r e t o you a r e r e f e r r e d to S e c t i o n 2l6«*+2, Code 
195*+, which p r o v i d e s as f o l l o w s : 

"Wages o f inmates. $hen an inmate performs s e r v i c e s f o r 
the s t a t e at an i n s t i t u t i o n , the board o f c o n t r o l may, 
when i t deems such c o u r s e p r a c t i c a b l e , pay such inmate 
such wage as i t deoms proper i n view o f the c i r c u m s t a n c e s , 
and i n view o f t h e c o s t a t t e n d i n g th© maintenance o f such 
inmate. In no case s h a l l such wage exceed the amount 
p a i d to f r e e l a b o r f o r a l i k e s e r v i c e or i t s e q u i v a l e n t . " 

A p p a r e n t l y the Board o f C o n t r o l a t some time p a s t deemed i t 
' p r a c t i c a b l e " to pay t h e s u b j e c t o f your i n q u i r y a wage based upon 
the " c o s t a t t e n d i n g the maintenance o f such inmate". Whether your 
Board as now c o n s t i t u t e d deems the payment of such wage " p r a c t i c a b l e " 
or the amount t h e r e o f " p r o p e r " a t the p r e s e n t time p r e s e n t s a ques
t i o n o f p o l i c y r a t h e r than law. Whether such "wage" s h o u l d be con
t i n u e d , t e r m i n a t e d , changed i n amount, or g r a n t e d to o t h e r inmates 
i s at the d i s c r e t i o n o f your Board as p r o v i d e d i n the quoted s t a t u t e . 

Very t r u l y y o u r s , 

LCAsmd 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



GLENWOOD STATE SCHOOL."'V'No-"authority.-'exists f o r t a k i n g i n m a t e s o u t s i d e 
t h e S t a t e o f Iowa f o r m e d i c a l t r e a t m e n t . 

December 1 9 , 1 9 5 7 

Mr. J . R. Hansen 
B o a r d o f C o n t r o l o f S t a t e I n s t i t u t i o n s 
L o c a l 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f December 12 as f o l -

" T h e r e has been some d i s c u s s i o n between o u r s e l v e s and o u r 
s u p e r i n t e n d e n t a t G l e n w o o d r e g a r d i n g t h e q u e s t i o n o f o u t 
s i d e m e d i c a l h e l p o r s e r v i c e s f o r t h e s t u d e n t s and/Sor 
p a t i e n t s a t G l e n w o o d . 

"At t h e p r e s e n t t i m e t h e y a r e b e i n g t a k e n t o t h e U n i v e r -
s i t H o s p i t a l s a t |owa C i t y a t c o n s i d e r a b l e e x p e n s e and 
some d e g r e e o f r i s k . 

"We a r e e x p l o r i n g t h e p o s s i b i l i t y o f g e t t i n g t h i s t y p e 
o f s e r v i c e f r o m one o f t h e m e d i c a l s c h o o l s i n Omaha. 

" A r e t h e r e any l e g a l r o a d b l o c k s t o t h i s p r o p o s e d p r o c e 
d u r e , i f i t i s p o s s i b l e f o r o u r s u p e r i n t e n d e n t a t G l e n w o o d 
t o work o u t a s a t i s f a c t o r y a r r a n g e m e n t w i t h one o f t h e 
m e d i c a l " s c h o o 1 s i n Omaha? 

"Y o u r k i n d c o n s i d e r a t i o n o f t h i s p r o b l e m w i l l be a p p r e 
c i a t e d . " 

S e c t i o n 2 , : ' 5 . 2 8 , Code 195^-, p r o v i d e s f o r h o s p i t a l i z a t i o n a t t h e 
U n i v e r s i t y H o s p i t a l o f i n m a t e s o f S t a t e I n s t i t u t i o n s as f o l l o w : 

" T r a n s f e r o f p a t i e n t s f r o m s t a t e i n s t i t u t i o n s . The b o a r d 
o f c o n t r o l o f s t a t e i n s t i t u t i ; n s , and t h e b o a r d i n c o n t r o l o f 
t h e Iowa b r a i l l e and s i g h t - s a v i n g s c h o o l , t h e s c h o o l f o r 
t h e d e a f , t h e Iowa A n n i e W i t t e n m y e r Home, and t h e j u v e n i l e 
home, may, r e s p e c t i v e l y , send any i n m a t e o f any o f s a i d 

l o w s 



Mr. J . R. Hansen - - 2 December 1 9 , 1 9 5 7 

i n s t i t u t i o n s , o r any p e r s o n c o m m i t t e d o r a p p l y i n g f o r a d m i s 
s i o n t h e r e t o , t o t h e h o s p i t a l o f t h e m e d i c a l c o l l e g e o f t h e 
s t a t e u n i v e r s i t y f o r t r e a t m e n t and c a r e as p r o v i d e d i n 
t h i s c h a p t e r , w i t h o u t s e c u r i n g t h e o r d e r o f c o u r t r e q u i r e d 
i n o t h e r c a s e s . S a i d b o a r d s s h a l l r e s p e c t i v e l y pay t h e 
t r a v e l i n g e x p e n s e s o f any p a t i e n t t h u s c o m m i t t e d , and when 
n e c e s s a r y t h e t r a v e l i n g e x p e n s e s o f a r r ' a t t e n d a n t f o r s u c h 
p a t i e n t , o u t o f f u n d s a p p r o p r i a t e d f o r t h e use o f t h e 
i n s t i t u t i o n f r o m v/hich he i s s e n t . " 

I t i s n o t e d t h a t y o u r i n q u i r y r e l a t e s to t h e i n s t i t u t i o n r e f e r r e 
t o i n t h e s t a t u t e s as t h e "Glenwood S t a t e Schoo If: w h e r e a s a s i m i l a r 
s t a t e i n s t i t u t i o n i s named t h e "Woodward S t a t e H o s p i t a l and S c h o o l " . 
I f , as t h e name i n d i c a t e s , s u p e r i o r m e d i c a l f a c i l i t i e s e x i s t a t t h e 
Woodward i n s t i t u t i o n , t h e B o a r d m i g h t a v a i l i t s e l f o f t h e a u t h o r i t y 
c o n t a i n e d i n S e c t i o n 2 2 3 - 1 1 , Code 195^+, as f o l l o w s : 

" T r a n s f e r s . I n m ates o f t h e G l e n w o o d s t a t e s c h o o l may be 
t r a n s f e r r e d by t h e b o a r d t o t h e h o s p i t a l and s c h o o l a t 
Woodward o r f r o m t h e l a t t e r i n s t i t u t i o n t o t h e f o r m e r . " 

I t must be b o r n e i n mind t h 
unde r t h e l a w s o f Iowa; t h a t t h e 
l a w s o f Iowa; t h a t t h e pow e r s o f 
s c r i b e d by t h e l a w s o f 
t u t i o n a r e a d m i t t e d o r 
t h e p l a c e o f t r e a t m e n t 
S t a t e o f N e b r a s k a . As was s a i d by o u r Supreme C o u r t . i n R a s t e d e 
C h i c a g o , S t . P., M. & 0 . R. Co., 2 0 3 Iowa U-21 a t page 1 + 3 7 : 

"To put t h e s u b j e c t i n a few w o r d s , t h e l a w s o f no s t a t e 
have e x t r a t e r r i t o r i a l f o r c e . " 

Iowa, and 
comm i t t e d 
s u g g e s t e d 

a t t h e i n s t i t u t i o n i n q u i e s t i o n e x i s t 
B o a r d o f C o n t r o l e x i s t s u n d e r t h e 
t h e B o a r d a r e d e f i n e d and c i r c u m -
t h a t t h e i n m a t e s a t t h e s a i d i n s t i -
u n d e r t h e l a w s o f Iowa. However, 
i n y o u r l e t t e r i s l o c a t e d i n; t h e 

T h u s , i f such p a t i e n t were t a k e n o u t s i d e t h e S t a t e 
ment t h e s t a t u s o f h i s c u s t o d y t h e r e a f t e r w o u l d be 
d o u b t . 

o f |owa f o r t r e a t -
i n c o n s i d e r a b l e 

| t s h o u l d f u r t h e r be n o t e d t h a t t h e Boar d o f C o n t r o l , b e i n ^ a 
c r e a t u r e o f s t a t u t e h a s o n l y t h o s e p o w e r s c o n f e r r e d by s t a t u t e o r 
r e a s o n a B l y and n e c e s s a r i l y i m p l i e d a s i n c i d e n t t o e x e r c i s e o f an e x 
p r e s s power. I f i n d no e x p r e s s m e n t i o n made i n t h e s t a t u t e s o f any 
power t o t a k e i n m a t e s o f a s t a t e i n s t i t u t i o n o u t s i d e t h e s t a t e . In 
f a c t , t h e power o f t h e Boar d and i t s e m p l o y e e s t o o f f i c i a l l y go o u t 
s i d e t h e s t a t e i s d e f i n i t e l y r e g u l a t e d by S e c t i o n 2 1 7 * 1 0 , Code 1 9 5 ^ , 
a s f o l i o w s : 
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" T r i p s t o o t h e r s t a t e . No a u t h o r i t y s h a l l be g r a n t e d 
t o any p e r s o n t o make a t r i p t o a n o t h e r s t a t e a t t h e 
e x p e n s e o f t h e s t a t e , e x c e p t by r e s o l u t i o n , w h i c h s h a l l 
s t a t e t h e p u r p o s e o f t h e t r i p and why t h e same i s n e c e s - -
a r y , a d o p t e d by t h e b o a r d , e n t e r e d o f r e c o r d , arcd a p 

p r o v e d i r t w r i t i n g by t h e g o v e r n o r p r i o r t o t h e m a k i n g 
o f s u c h t r i p . " 

Y our a r e , t h e r e f o r e , a d v i s e d t h a t no s t a t u t o r y a u t h o r i t y e x i s t s 
f o r t a k i n g any i n m a t e o f a s t a t e i n s t i t u t i o n o u t s i d e t h e S t a t e o f 
Iowa f o r p u r p o s e s o f m e d i c a l t r e a t m e n t o r h o s p i t a l i z a t i o n . 

V e r y t r u l y y o u r s , 

LCA:md 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 


	IOWA.LO.1957-01
	IOWA.LO.1957-02
	IOWA.LO.1957-03
	IOWA.LO.1957-04
	IOWA.LO.1957-05
	IOWA.LO.1957-06
	IOWA.LO.1957-07
	IOWA.LO.1957-08
	IOWA.LO.1957-09
	IOWA.LO.1957-10
	IOWA.LO.1957-11
	IOWA.LO.1957-12

